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BICHARDSON  ft  BOYNTON  CO.  r.  UTAH 

STOVE  &  HARDWARB  CO. 

(Supreme  Court  of  Utah.     June  17,  1904.) 

APFEABANCE— PBOCEEDINO    CONSTITUTINO    AP- 
PEARANCE—JUDOMEmV-COLLATEBAI. 
ATTACK. 

1.  Under  Rev.  St.  1808,  i  3334,  providing  that 
a  defendant  appears  in  an  action  when  he  an- 
swers, demurs,  or  gives  the  plaintiff  written  no- 
tice of  his  appearance,  and  which  is  substantial- 
ly the  provision  of  the  Illinois  statute,  where 
a  corporation  domiciled  in  Utah  and  sued  in 
Illinois  appeared  and  filed  a  pleading  asserting 
that  it  had  been  sued  by  a  wrong  name,  without 
challenging  the  court's  jurisdiction,  it  submit- 
ted to  the  jurisdiction  of  the  Illinois  court,  pre- 
cluding it  from  assailing  the  judgment  ia  an 
action  thereon  in  Utah. 

Appeal  from  District  Court,  Salt  Lake 
County;   T.  D.  Lewis,  Judge. 

Action  by  the  Richardaon  &  Boynton  Com- 
pany against  the  Utah  Stove  &  Hardware 
Company.  From  a  Judgment  for  defendant, 
plaintiff  appeals.    Reversed. 

The  admitted  facta  In  this  case  are.  In 
substance,'  as  follows:  Plaintiff  is  now,  and 
has  t)een  for  10  years  last  past,  a  corpora- 
tion, organized  and  existing  under  the  laws 
of  the  state  of  New  Yorlc,  with  its  general 
'^fllce  and  principal  place  of  business  in  the 
city  of  Chicago,  state  of  Illinois.  That  de- 
fendant is  now,  and  bas  been  for  10  years 
last  past,  a  corporation  organized  and  exist- 
ing under  the  laws  of  the  state  of  Utah,  with 
Its  general  office  and  principal  place  of  busi- 
ness in  Salt  Lake  City,  Utah,  and  Is  engaged 
in  the  stove  and  hardware  business.  "That 
for  a  period  of  three  years  prior  to  the  31st 
day  of  July,  1897,  the  defendant  had  been 
ordering  by  mail,  and  from  plaintiff's  agent 
at  Salt  Lake  City,  Utab,  goods,  wares,  and 
merchandise  from  the  plaintiff  herein,  and 
from  other  parties  doing  business  In  said  city 
of  Chicago,  and  also  purchased  goods  in  said 
city  of  Chicago  by  and  through  its  officers 
and  agents.  That  P.  W.  Madsen  Is  now, 
and  bas  been  for  more  than  ten  years  last 
past,  the  duly  elected,  qualified,  and  acting 
president  and  manager  of  the  defendant  cor- 
poration. That  on  various  dates  between 
July  31,  1897,  and  February  21,  1898,  the 
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defendant  purchased  of  and  from  the  plain- 
tiff various  articles  of  goods,  wares,  and 
merchandise,  which  the  plaintiff  shipped  to 
the  defendant  from  Chicago,  Illinois,  and 
which  the  defendant  received  at  Salt  Lake 
City,  Utah."  It  was  further  agreed  as  a 
fact  that  said  Madsen,  as  president  and  man- 
ager of  defendant  corporation,  was  In  Chi- 
cago, HI.,  on  August  31,  1898,  for  the  pur- 
pose of  attending  to  numerous  business  mat- 
ters for  and  in  behalf  of  the  defendant  cor^ 
poratlon.  On  August  30,  1898,  the  plaintiff 
commenced  an  action  In  the  circuit  court  of 
Cook  county.  III.,  against  the  defendant,  un- 
der the  name  of  the  Utah  Stone  &  Hardware 
Company,  for  $2,000,  balance  alleged  to  be 
due  plaintiff  from  defendant  for  goods,  wares, 
and  merchandise  sold  and  delivered  to  de- 
fendant by  plaintiff.  On  the  same  day  sum- 
mons was  duly  issued  out  of  said  drcnlt 
court,  and  on  the  next  day,  August  31,  1898, 
the  sheriff  of  Cook  county,  III,,  served  said 
summons  on  P.  W.  Madsen,  president  and 
manager  of  defendant  corporation.  Madsen 
WHS  called  as  a  witness  in  said  case,  and 
testified  that  he  was  in  Chicago,  111.,  on 
August  31,  1898,  and  that  while  there  an 
officer  served  on  him  a  paper  which  he  un- 
deratood  to  be  a  summons  in  a  lawsuit 
against  his  company,  the  Utah  Stove  &  Hard- 
ware Company.  The  defendant  company  ap- 
peared in  the  action  by  its  attorney,  and  on 
October  20,  1898,  filed  the  following  plea: 
"And  now  comes  the  Utah  Stove  &  Hard- 
ware Company,  against  wliom  the  said  Rich- 
ardson ft  Boynton  Company  have  sued  out 
their  said  writ  by  the  name  of  the  Utah 
Stone  &  Hardware  Company;  says  that  said 
Utah  Stove  &  Hardware  Company  is  the  cor- 
rect and  proper  name  by  which  it  is  known 
and  called,  and  that  the  above  name,  to  wit, 
the  Utah  Stove  &  Hardware  Company,  is  the 
only  name  by  which  the  said  corporation  has 
heretofore  been  named  and  called;  that  P. 
W.  Madsen  was  not.  Is  not,  and  never  was, 
president,  manager,  or  other  officer  of  the 
Utah  Stone  &  Hardware  Company,  as  Is  by 
said  writ  supposed;  and  this  the  said  Utah 
Stove  &  Hardware  Company  Is  ready  to  ver- 
ify.   Wherefore  the  said  Utah  Stove  &  Hard- 
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ware  Company  prays  Judgment  on  said  writ, 
and  tbat  the  same  be  quasbed,"  etc.  "Jacob 
J.  Kern,  Atty.  for  Utah  Stove  &  Hardware 
Co."  On  May  2,  1900,  plaintiff,  by  Its  at- 
torney, served  defendant's  attorney  wltb  a 
written  notice  that  on  May  4,  1900,  It  would 
move  the  court  In  which  the  action  was 
pending  tbat  "the  summons  and  the  sheriff's 
return  thereon,  and  the  declaration  [com- 
plaint] In  said  cause,  be  amended  by  chan- 
ging the  letter  'n'  to  the  letter  *v,'  where  the 
same  occurs  In  the  name  of  the  said  defend- 
ant, so  08  to  make  the  name  of  the  defendant 
In  said  cause  the  Utah  Stove  &  Hardware 
Co."  On  said  notice  appears  the  following 
Indorsement:  "Received  a  copy  of  the  above 
notice,  together  with  a  copy  of  the  affidavit 
thei-eto  attached,  this  3rd  day  of  May,  A.  D. 
1900.  Kern  &  Fullen,  Attorneys  for  the 
Utah  Btove  &  Hardware  Company,  Defend- 
ant." The  affldavlt  referred  to  as  being  at- 
tached to  the  foregoing  notice  set  forth  the 
facts  upon  which  the  motion  to  amend  was 
baaed,  and  alleged  that  the  action  was  in 
fact  against  the  t;tah  Stove  &  Hardware 
Company,  and  that  there  was  no  such  cor- 
poration as  the  Utah  Stone  &  Hardware  Com- 
pany. On  the  same  day  the  motion  and 
affldavlt  were  filed,  the  court  made  and  en- 
tered the  following  order:  "On  motion  of 
plaintiff's  attorney.  It  is  ordered  that  all  pa- 
pers herein  be,  and  the  same  are  hereby, 
amended  by  changing  name  of  defendant 
Utah  Stone  &  Hardware  Company  to  Utah 
Stove  &  Hardware  Company."  Thereupon 
plaintiff  moved  the  court  to  fitrlke  defend- 
ant's plea  from  the  flies.  Defendant's  attor- 
neys appeared  in  court  and  resisted  the  mo- 
tion. The  motion  was  sustained,  and  the 
plea  stricken  from  the  flies.  The  defendant 
falling  to  plead  farther  in  tlie  cause,  a  de- 
fault In  due  time  was  entered,  and  Judgment 
rendered  against  It,  and  in  favor  of  plaintiff, 
for  the  amount  shown  to  be  due.  The  record 
contains  the  following  entry:  "Thereupon 
the  defendant,  having  entered  its  exceptions 
herein,  prays  an  appeal  from  the  order  here- 
tofore entered  herein  striking  tl»e  plea  from 
the  flies  to  the  Appellate  C^ourt  In  and  for 
tlie  First  District  of  Illinois,  which  Is  allow- 
ed upon  flling  Its  appeal  bond,"  etc.  Plain- 
tiff brought  suit  in  the  Third  .Tudiclal  Dis- 
trict Court  of  this  state  to  recover  on  the 
Judgment  rendered  against  defendant  in  the 
Illinois  court.  The  complaint  Is  In  the  usual 
form,  and  contains  the  allegations  necessary 
to  a  recovery  In  suits  of  this  kind.  The  de- 
fendant answered,  and,  among  other  things, 
alleged  "that  It  was  and  is  a  nonresident  of 
the  state  of  Illinois,  and  that  It  never  was 
duly  or  regularly  cited  to  appear,  and  did 
not  appear;  that  the  summons  was  directed 
against  the  Utah  Stone  &  Hardware  Com- 
pany, and  not  against  the  defendant."  The 
court.  In  Its  ninth  flnding  of  fact,  found 
"that  this  defendant  corporation  was  never 
duly  and  regularly  cited  to  appear,  and  did 
not  appear,  in  said  action,  and  said  court 


never  acquired  Jurisdiction  over  said  defend- 
ant corporation  therein,  and  said  Judgment 
rendered  In  said  action  against  the  defendant 
corporation  was  and  Is  void."  Judgment 
was  accordingly  entered  in  favor  of  defend- 
ant, dismissing  the  action.    Plaintiff  appeals. 

Sutherland,  Van  Cott  ft  Allison,  for  ap- 
pellant. Whittemore  &  Cherrlngton,  for  re- 
spondent. 

McCARTT,  J.,  after  making  the  foregoing 
statement  of  the  case,  delivered  the  opinion 
of  the  court. 

Appellant  contends  that  the  respondent  cor- 
poration voluntarily  appeared  In  the  action 
instituted  in  the  Illinois  court,  and  'thereby 
consented  to  the  Jurisdiction  over  its  person, 
and  tbat  the  flndings  and  Judgment  of  the 
trial  court  are  erroneous  and  not  supported 
by  the  evidence.  Resjiondent,  on  the  other 
hand,  insists  that  the  appearance  in  the  Illi- 
nois court  was  a  special  or  limited  apjiear- 
ance,  and  made  only  for  the  purpose  of  filing 
the  plea  set  out  In  the  foregoing  statement  of 
tlie  case,  and  was  not  such  as,  under  the  law 
and  practice  of  this  state,  which  is  admitted 
to  be  the  same  as  in  the  state  of  Illinois,  can 
be  construed  to  be  a  general  appearance  for 
the  purpose  of  giving  the  court  Jurisdiction 
to  proceed  to  try  the  case  and  render  a  Judg- 
ment. Section  3334.  Rev.  St.  Utah  1898,  pro- 
vides as  follows:  "A  defendant  appears  in 
an  action  when  he  answers,  demurs,  or  gives 
the  plaintiff  written  notice  of  his  appearance, 
or  wlien  an  ottomey  gives  notice  of  appear- 
ance for  him."  Under  the  foregoing  provi- 
sions of  the  statute,  which  are  admitted  to 
be  the  same  as  the  provisions  of  the  Illinois 
statute,  the  question  as  to  whether  the  ap- 
pearance of  respondent  in  the  Illinois  court 
was  a  general  or  special  appearance  depends 
somewhat  upon  the  character  of  the  pajier 
filed  by  it  in  the  Illinois  court.  At  common 
law,  when  a  defendant  was  sued  by  a  wrong 
name,  if  he  desired  to  take  advantage  of  the 
error,  be  could  do  so  only  by  flling  a  plea 
In  abatement.  If  he  failed  to  so  plead,  be 
waived  the  Irregularity,  and  could  not  raise 
the  question  of  misnomer  in  his  p(ea  to  the 
merits:  the  rule  being  to  dispose  of  all  dila- 
tory pleas  before  pleading  to  the  merits.  1 
Chitty,  Plead.  440, 441.  While  tliere  is  no  sucli 
pleading  designated  by  our  Code  as  a  "plea 
in  abatement,"  yet  the  several  defenses  that 
were  permitted  to  be  raised  by  this  plea  un- 
der the  common-law  practice  still  exist,  and 
may  be  pleaded  in  the  answer  as  new  matter. 
Allison  V.  Chicago,  etc.,  R.  R.,  42  Iowa,  274; 
Dutcher  v.  Dutcher,  39  Wis.  651;  Plath  v. 
Braunsdorff,  40  Wis.  107.  Pomeroy,  in  his 
work  on  Code  Remedies,  {  (598,  says:  "De- 
fenses still  exist  of  the  same  essential  nature 
as  those  which  were  formerly  set  np  by 
means  of  a  plea  in  abatement,  and  a  Judg- 
ment thereon  in  favor  of  defendant  does  not 
forever  bar  the  plaintiff  from  the  further  pros- 
ecution of  his  demand.    They  are  governed. 
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however,  by  the  same  rules  of  procedure  that 
regulate  all  the  other  defenses  which  may  be 
relied  upon  by  a  defendant  There  is  no  dif- 
ference in  the  methods  of  pleading  them  or . 
trying  them,  or  of  adjudicating  upon  them. 
The  only  difference  is  in  respect  to  the  con- 
clusiTe  effects  of  the  judgments  rendered  up- 
on them.  In  other  words,  so  far  as  concerns 
the  manner  of  alleging  and  of  trial,  all  dis- 
tinctions between  these  two  classes  of  de- 
fenses have  been  abolished,  and  both  baTe 
been  placed  In  the  same  category."  Phil- 
lips on  Code  Pleading,  at  section  238,  says: 
"An  answer  in  abatement  sets  up  some  mat- 
ter of  fact,  the  legal  effect  of  which  is  to  over- 
tbrow  the  pending  action,  without  questioning 
tbe  merits  of  the  plaintltTs  demand.  Among 
tbe  defenses  that  may  be  pleaded  in  abatement 
«re  misnomer.  •  •  *  Ab  at  common  law 
a  plea  In  abatement  was  required  to  give  the 
plaintiff  a  better  writ  of  declaration,  so  under 
the  new  system  such  answer  must  furnish 
information— such  as  the  true  name  of  de- 
fendant, where  misnomer  is  pleaded— that  will 
enable  the  plaintiff  to  cure  the  defect  by 
amendment.  If  it  be  a  defect  that  can  be  so 
cured."  Bliss  on  Ck>de  Pleading,  §  345,  says: 
"The  Code  requires  the  defendant  either  to 
demur  or  answer,  and  In  bis  answer  he  Is  al- 
lowed to  set  up  as  many  defenses  as  he  may 
have.  Only  one  answer  is  contemplated,  and 
all  the  defenses  which  he  elects  to  make  must 
be  embraced  within  it  Matter  in  abatement 
is  as  much  a  defense  to  the  pending  action 
as  matter  in  bar."  It  will  thus  be  observed 
that,  whatever  the  pleading  filed  by  the  re- 
spondent In  the  Illinois  court  may  be  classed 
and  denominated,  it  was  in  fact  and  In  law 
an  answer,  and  not  a  motion,  as  contended 
by  respondent  and  the  filing  of  this  answer 
constituted  a  general  appearance. 

Counsel  for  respondent  have  devoted  much 
space  in  their  brief  to  the  discussion  of  the 
qnestion  of  Jurisdiction;  claiming  that  the 
"defendant  was  not  doing  business  in  the 
state  of  Illinois,  and  hence  not  amenable  to 
tbe  process  of  its  courts  unless  it  voluntarily 
appeared  in  the  action."  As  above  stated, 
the  appearance  of  defendant  was,  under  the 
statute,  a  general  appearance,  and  the  court 
acquired  Jurisdiction  of  its  person.  And  fur- 
ther, the  respondent  did  not  appear  in  the 
Illinois  court  for  the  purpose  of  raising  the 
qnestion  of  Jurisdiction,  nor  did  it  at  any  time 
assail  the  Jurisdiction  of  that  court  until  aft- 
er the  bringing  of  this  action.  It  is  admitted 
that,  at  tbe  time  the  action  in  the  Illinois 
court  was  commenced,  P.  W.  Madsen,  as 
president  and  business  manager  of  respond- 
ent company,  was  in  the  city  of  Chicago, 
state  of  Illinois,  on  business  for  and  on  be- 
half of  respondent,  and  while  there,  as  shown 
by  the  record,  he  was  served  with  the  sum- 
mons referred  to  In  tbe  foregoing  statement 
of  the  case.  The  defendant  in  answer  to  the 
snmmons,  appeared  in  court  and  filed  tbe  plea 
hereinbefore  referred  to,  and  which,  it  will 
be  observed,  in  no  way  raised  or  challenged 


the  Jurisdiction  of  the  court,  bnt  merely  as- 
serted that  respondent  had  been  sued  by  the 
wrong  name.  The  plaintiff  admitted  the  er- 
ror, and  asked  that  tbe  record  be  amended, 
and  that  tbe  suit  proceed  against  defendant 
company  in  its  true  name,  which  the  coturt 
permitted  to  be  done.  The  respondent  hav- 
ing thus  submitted  itself  to  the  Jurisdiction  of 
the  court  cannot  now  by  a  collateral  attack 
be  permitted  to  successfidly  assail  the  Judg- 
ment therein  rendered.  1  Black  on  Judg- 
ments (2d  Ed.)  245,  246,  and  cases  cited. 

We  are  of  tbe  opinion  that  the  Judgment 
rendered  against  respondent  in  the  Illinois 
court  is  a  valid  and  binding  Judgment  and 
that  the  ninth  finding  of  the  trial  court  here- 
in is  erroneous  and  not  supported  by  the 
evidence.  The  Judgment  is  therefore  revers- 
ed, with  directions  to  said  court  to  proceed 
in  accordance  with  the  views  herein  express- 
ed; costs  of  this  appeal  to  be  taxed  against 
respondent. 

BASKIN,  0.  J.,  and  BARTOH,  J.,  concur. 


STATE  V.  LA  CHALI.  et  aL 
(Supreme  Court  of  Utah.     June  17,  1904.) 

BOnBEBT  —  INDICTMENT  —   SUFFICIENCT— CON- 
SENT—VALUE    OV   PBOPEBTY— APPEAI,. 

1.  Under   Rev.    St   1896,   {   4175,   providing 

that  robbery  is  the  felonious  taking  of  personal 
property  in  the  possession  of  another,  from  his 
person  or  immediate  presence,  and  against  his 
will,  accomplished  by  means  of  force  or  fear,  an 
indictment  not  alleging  the  value  of  the  money 
taken  "in  current  United  States  silver  coin" 
was  sufficient,  and  an  amendment  inserting  these 
words  was  not  prejudicial  to  defendant. 

2.  The  indictment  having  charged  that  the 
robbery  was  "from  the  person  and  immediate 
presence  of  one  It.,  and  by  means  of  force  and 
fear,  and  by  threatening  to  shoot  and  kill  him,"  ' 
and  that  defendants  feloniously  took  a  certain 
sum  from  the  pCMSsession  of  said  R.,  was  suffi- 
cient, and  the  insertion  of  tbe  words  "and 
against  his  will"  was  unnecessary  and  not 
prejudicial. 

3.  Where,  on  appeal  from  conviction  for 
crime,  there  was  evidence  which  strongly  tended 
to  show  the  guilt  of  the  accused,  the  appellate 
court  cannot  disturb  the  verdict. 

Appeal  from  District  Court,  Box  Elder 
County;   C.  H.  Hart,  Judge. 

Albert  I^a  Chall  and  John  Barry  were  con- 
victed of  robbery,  and  appeal.    Affirmed. 

Nels  Jensen,  for  appellants.  M.  A.  Breed- 
en,  Atty.  Gen.,  and  W.  R.  White.  Dep.  Atty. 
Gen.,  for  the  State. 

BASKIX,  C.  J.  The  defendants,  having 
been  found  guilty  of  tbe  crime  of  robbery, 
were  sentenced  to  three  years'  imprisonment 
in  the  penitentiary. 

Section  4175,  Rev.  St  1888,  provides  that 
"robbery  is  the  felonious  taking  of  personal 
property  In  the  possession  of  another,  from 
his  person,  or  immediate  presence,  and 
against  his  will,  accomplished  by  means  of 
force  or  fear."  The  robbery  for  which  the 
defendants  were  convicted  was  charged  in 
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the  Information  In  the  following  terms: 
"That  Bald  Albert  La  Ghall  and  John  Bany 
on  the  27th  day  of  November,  1903,  at  Box 
Elder  coimty,  state  of  Utah,  then  and  there 
wUlfnlly,  unlawfully,  and  feloniously,  from 
the  person  and  Immediate  presence  of  one 
David  Radcllff,  and  by  means  of  force  and 
fear,  and  by  threatening  to  shoot  and  kill 
him,  the  said  David  Radcllff,  they,  the  said 
Albert  La  Chall  and  John  Barry,  did  feloni- 
ously take  the  sum  of  four  and  'o/ioo  ($4.50) 
dollars,  then  and  there  in  the  possession  and 
the  property  of  said  David  Radcllff,  contrary 
to  the  form  of  the  statute  In  such  case  made 
and  provided,  and  against  the  peace  and 
dignity  of  the  atate  of  Utah."  After  the  de- 
fendants  had  entered  the  plea  of  not  guilty, 
and  the  jury  had  been  impaneled  and  sworn, 
the  district  attorney,  over  the  objection  of 
the  defendants,  was  permitted  to  amend  the 
original  Information  by  substituting  in  place 
of  the  portion  of  the  same  above  quoted  the 
following:  "That  the  said  Albert  La  Chall 
and  John  Barry  on  the  27tb  day  of  Novem- 
ber, 1903,  at  Box  Elder  county,  state  of 
Utah,  did  then  and  there  willfully,  unlaw- 
fully, and  feloniously,  from  the  person  and 
Immediate  presence  of  one  David  Radcllff, 
and  by  means  of  force  and  fear,  and  by 
threatening  to  shoot  and  kill  him,  the  said 
David  Radcllff,  and  agattut  hU  loill,  they, 
the  said  Albert  La  Chall  and  John  Barry, 
did  then  and  there  feloniously  take  the  sum 
of  ^50,  in  current  United  States  silver  coin, 
then  and  there  In  the  possession  and  the 
property  of  the  said  David  Radcllff.  ♦  •  •" 
The  appellants  assign  as  error  the  Insertion 
of  each  of  the  italicized  phrases,  on  the 
ground  that  they  embrace  matters  of  sub- 
stance, and  not  of  form,  and  were  not,  there- 
fore, admissible,  under  section  4694,  Rev.  St. 
1808,  as  an  amendment  to  the  information, 
after  the  defendants  had  entered  their  pleas. 
1.  Under  the  statute  of  the  state  of  Maine 
which  provided  that  "whoever  by  force  and 
violence,  or  by  putting  in  fear,  feloniously 
steals  and  takes  from  the  person  of  another 
property  that  is  the  subject  of  larceny,  is 
guilty  of  robbery"  (Rev.  St  e.  119,  i  15),  two 
persons  were  charged  with  having,  In  vio- 
lation of  said  statute,  taken  from  the  person 
of  one  Emerson  certain  money  and  one  silver 
watch  and  one  watch  chain.  Upon  convic- 
tion the  accused  made  a  motion  In  arrest  of 
judgment  on  the  ground  "that  the  indict- 
ment contained  no  allegation  that  the  mon- 
ey or  watch  and  chain  therein  mentioned  had 
any  value.  On  appeal  (State  v.  Perley,  86 
Me.  42T,  30  Atl.  74,  41  Am.  St.  Rep.  564)  It 
was  held  that  the  indictment  was  sufficient. 
In  the  opinion  the  court  said:  "It  most  be 
observed  that  there  is  no  provision  of  this 
statute  which  makes  the  amount  of  property 
taken  an  essential  element  of  the  offense, 
and  there  is  no  statute  In  this  btate  which 
creates  degtrees  In  robbery,  or  In  any  way 
makes  the  punishment  of  the  offense  depend- 
ent upon  the  value  of  the  property  taken. 


Nor  is  there  anything  In  the  nalare  of  rob- 
bery, as  defined  by  the  common  law,  fi'om 
which  it  appears  that  the  value  of  the  prop- 
erty has  ever  been  deemed  of  the  essence  of 
the  crime.  •  •  •  Where  the  value  is  not 
essential  to  the  punishment.  It  need  not  be 
distinctly  alleged  or  proved.  The  Jury  must 
be  satisfied,  however,  that  the  goods  were  of 
some  value,  and  they  may  Infer  It  without 
separate  proof,  either  from  the  Inspection  of 
the  articles,  or  from  the  description  of  tbem 
by  the  witnesses.  2  Blsh.  Cr.  Prac.  {  751; 
Com.  V.  Burke,  12  Allen,  182;  Com.  v.  Law- 
less, 103  Mass.  425;  State  v.  Gerrish,  78  Me. 
20  [2  Atl.  129]."  In  the  case  of  State  v. 
Bui*e,  73  N.  C.  83,  It  Is  held  that  It  Is  not 
necessary  to  charge  in  an  Indictment  for  rol>- 
bery  the  kind  and  value  of  the  property  tak- 
en. In  the  opinion  the  court  said:  "In  rob- 
bery the  kind  and  value  of  the  property  is 
not  material,  because  force  or  fear  Is  the 
main  element  of  the  offense.  Thus,  where 
a  man  was  knocked  down  and  his  pocket 
rifled,  but  the  robber  found  nothing  except  a 
slip  of  paper  containing  a  memorandum,  an 
indictment  for  robbing  him  of  the  paper  was 
held  to  be  maintainable.  Rex  v.  Blngley,  5 
C.  &  P.  002."  In  People  v.  CJhuey  Ylng  Git, 
100  Cal.  437,  34  Pac.  1080,  It  is  said:  "Rob- 
bery is  the  felonious  taking  of  personal  prop- 
erty in  the  possession  of  another,  from  his 
person  or  immediate  presence  and  against  bis 
will,  accomplished  by  means  of  force  or 
fear.  Pen.  Code,  {  211.  Robbery  and  grand 
larceny,  when  the  property  is  taken  from 
the  person  of  another,  or  when  the  prop- 
erty taken  is  a  horse,  etc.,  do  not  depend 
upon  the  value  of  the  property  taken.  Pen. 
Code,  {  487.  Hence  It  was  unnecessary  to 
specify  the  value  of  the  personal  property 
taken."  People  v.  Townsley,  39  Cal.  403: 
State  V.  Burke,  73  N.  C.  83;  Williams  v. 
State,  10  Tex.  App.  8;  State  v.  Howerton, 
58  Mo.  581;  McClaln's  Cr.  Law,  {{  472,  481. 
There  is  no  provision  in  section  4175  of  the 
Revised  Statutes  of  1898  of  Utah  which 
makes  the  value  of  the  property  taken  an 
essential  element  of  the  crime.  As  the  value 
of  the  property  alleged  to  have  been  taken 
was  not  of  the  essence  of  the  crime  charged. 
It  was  not  necessary  to  allege  it,  and  there- 
fore the  amendment  of  the  original  informa- 
tion by  Inserting  the  words  "in  cmrrent 
United  States  silver  coin"  was  unnecessary 
and  not  prejudicial  to  the  defendants. 

2.  Section  211  of  the  California  Penal  Code 
Is  the  same  as  section  4175  of  the  Revised 
Statutes  of  1898  of  this  state.  In  the  case 
of  People  V.  Riley,  75  Cal.  98,  16  Pac.  544, 
the  Indictment  charging  the  defendant  with 
the  crime  of  robbery  omitted  the  statutory 
words  "and  against  his  will."  The  Supreme 
Court  of  that  state,  in  the  opinion  In  that 
case,  said:  "The  Information  charges  that 
the  defendants,  on  a  day  named,  etc.,  did 
'unlawfully,  willfully,  and  feloniously,  and 
by  means  of  fraud  and  force,  take  from  the 
person,  possession/  etc.    It  Is  claimed  the 
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judgment  ahonld  have  been  arrested  be- 
cause tbe  information  Is  fatally  defectlye,  In 
that  It  omits  tbe  statutory  words  'and  against 
Ua  wUl.'  Fen.  Oode,  {  211.  But  the  Infor- 
mation Is  sufficient  Pen.  Code,  §  960.  A 
robbery  'accomplished  by  means  of  force  and 
fear'  must  have  been  accomplished  'against 
the  will'  of  the  person  robbed."  State  v. 
Patterson,  42  La.  Ann.  934,  8  South.  529; 
State  V.  Kegan,  62  Iowa,  106,  17  N.  W.  179; 
1  McOlaln's  Cr.  Law,  {  475.  It  is  stated  In 
18  Bnc.  PI.  &  Pir.  1227,  that  "It  Is  generally 
held  that  an  averment  of  force  or  Intimida- 
tion implies  that  the  property  was  taken 
against  the  will  of  the  person  robbed,  and 
Tenders  an  express  averment  to  that  effect 
tmnecessary."  The  original  Information  suf- 
ficiently charged  the  defendants  with  the 
crime  of  robbery,  and  the  Insertion  of  the 
words  "and  against  his  will"  was  unneces- 
sary, and  not,  therefore,  prejudicial  to  the 
defendants. 

3.  The  appellants  contend  that  the  ver- 
dict of  the  Jury  was  not  warranted  by  the 
evidence.  There  was  evidence  which  strong- 
Jy  tended  to  show  the  gnilt  of  the  accused. 
Whenever  this  is  so  the  appellate  court  has 
no  authority  to  disturb  the  verdict. 

Tbe  record  falls  to  disclose  any  reversible 
error.  It  is  ordered  that  the  Judgment  be, 
and  the  same  la  hereby,  affirmed. 

BARTCH  and  MeCARTX,  JJ,  concur. 


DENVER  PUBLIC  WAREHOUSE  CO.  t. 
HUNGER.* 

(Court  of  Appeals  of  Oolondo.    May  0,  1904.) 

WABEHOirSKMEN — BAILKES  VOU  BIBK— DTTTIBfr— 
NEOUOENCE— LIABILITY  —  LIMITATIONS— BE- 

CEIPTS  — "owner's  bisk"  —  effect  —  COM- 

TBIBUTOBT    NEOLIOENCK. 

1.  In  the  absence  of  a  special  contract  Umit- 
iag  their  liability,  wareliousemen  are  ordinary 
bailees  for  hire,  and  are  bound  only  for  a  want 
of  ordinary  care. 

2.  W^here  apples  were  stored  with  a  public 
warehouseman  for  hire,  the  recital  In  a  receipt 
iriven  therefor  that  they  were  "at  owner's  risk" 
did  not  relieve  the  warehouseman  from  liability 
for  injuries  arising  from  his  negligence  in  fail- 
ing to  protect  them  from  unusually  cold  weath- 
er. 

3.  Where  the  owner  of  apples  stored  in  de- 
fendant's warehouse  bad  no  reason  to  believe 
that  the  warehouse  would  not  be  properly  man- 
c<;cd  and  its  temperature  so  kept  that  the  ap- 
ples would  not  be  damat^ed  by  unusually  cold 
weather,  he  was  not  guilty  of  contributory  nej^ 
ligeooe  in  failing  to  protect  the  same. 

Appeal  from  District  Court,  Arapahoe 
County. 

Action  by  H.  O.  Munger  against  the  Den- 
ver Public  Warehouse  Company.  Prom  a 
Judgment  in  favor  of  plaintiff,  defendant  ap- 
peals.   Affirmed. 

T.  H.  Hood,  for  appellant  Geo.  F.  Dunk- 
lee  (O.  R  Jackson,  of  counsel),  for  appellee. 


•BabwrtDf  d«itl«d  June  U,  U04, 


GUNTSB,  J.  December,  1898,  ai^ellee 
stored  with  appellant,  who  was  conducting 
a  public  warehouse,  a  large  number  of  box- 
es of  apples.  Certain  of  the  apples  were 
frozen  during  the  February  following,  and 
for  damages  thus  sustained  appellee  sued, 
had  verdict  and  Judgment,  and  therefrom  is 
this  appeal.  Tbe  charge  in  the  c<Hnplaint 
was  that  appellant  was  negligent  In  caring 
for  the  apples,  which  charge  there  was  evi- 
dence to  support,  and  which  charge  the  ver- 
dict of  the  Jury  sustained.  For  the  purpose 
of  discussion  we  are  Justified,  therefore,  in 
assuming  that  appellant  was  guilty  of  negli- 
gence as  alleged. 

1.  The  receipt  given  by  the  warehouseman, 
appellant,  for  the  apples  stored,  had  Indorsed 
thereon  "At  owner's  risk."  It  Is  contended 
by  appellant  that  this  provision  of  the  re- 
ceipt exempted  it  from  liability  for  want  of 
ordinary  care  in  preserving  the  apples.  In 
the  absence  of  a  special  contract  limiting 
their  liability,  warehousemen  are  ordinary 
bailees  for  hire,  and  as  such  bound  only  to 
common  care  and  diligence^  and  liable  only 
for  want  of  such  diligence  and  care.  Schmidt 
V.  Blood,  9  Wend.  268,  24  Am.  Dec  143, 145, 
and  note.  "As  to  warehousemen,  it  is  also 
clear  that  they  come  within  the  general  rule, 
and  are  bound  only  to  take  common  and  rea- 
sonable care  of  the  commodity  intrusted  to 
theh:  charge."  Story  on  Bailments  (8th  Ed.) 
{  444.  For  loss  or  injury  of  a  thing  caused 
by  the  hired  bailee's  ordinary  negligence  or 
failure  to  bestow  this  ordinary  or  average 
care  or  diligence,  he  must  respond.  Such  is 
the  criterion  in  tbe  absence  of  special  modi- 
fying stipulations.  Schouler's  BaUments  and 
Carriers  (3d  Ed.)  {  101;  Van  ZUe,  BaUmente 
&  Carriers,  {{  203,  204.  Contracts  against 
liability  for  negligence  are  not  favored  by 
the  law.  In  some  instances,  such  as  com- 
mon carriers,  they  are  prohibited  as  against 
pubUc  policy.  In  all  cases  such  contracts 
should  be  construed  strictly,  with  every  in- 
tendment against  the  party  seeking  their 
protection.  Crew  v.  Bradstreet  Co.,  134  Pa. 
161,  19  Atl.  500,  7  L.  R.  A.  661,  19  Am.  St 
Rep.  681,  682;  French  v.  Buffalo,  N.  T.  & 
Erie  R.  R.  Co.,  »43  N.  Y.  108,  111,  112.  Some 
of  the  authorities  are  that  a  contract  cannot 
be  made  by  the  warehouseman  absolving 
him  from  liability  for  the  want  of  ordinary 
care.  "But  negligence  in  any  degree  being 
wrong,  ♦  •  •  the  better  doctrine,  sup- 
ported by  authority,  would  seem  to  be  that 
a  bailee  cannot  stipulate  against  liability 
for  his  own  negligence."  Am.  &  Eng.  Ency. 
of  Law,  vol.  3  (2d  Ed.)  p.  750;  Lancaster 
County  National  Bank  v.  Smith,  62  Pa.  47, 
55.  Some  Indication  of  the  public  policy  of 
this  commonwealth  as  to  contracts  of  this 
nature  is  given  by  Const  art  15,  {  15  (sec- 
Uon  505,  Mills'  Ann.  St  1881),  making  it  un- 
lawful for  any  person,  company,  or  corpora- 
tion to  require  of  its  employte,  as  a  condi- 
tion of  tb"!'  p^^r'oyniPT"*,  any  agreement  re- 
leasing such  person,  company,  or  corporation 
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from  liability  on  account  of  personal  Injuries 
i-ecelved  by  reason  of  the  negligence  of  such 
person,  company,  or  corporation,  and  de- 
claring such  contracts  null  and  void.  In  Carr 
V.  Schafer,  15  Colo.  48,  55,  24  Pac.  873,  876,  It 
was  held  that  the  law  does  not  permit  "a 
common  carrier  to  contract  against  liability 
for  his  own  negligence  or  that  of  his  servants 
or  employes."  Transportation  Co.  v.  Corn- 
forth,  3  Colo.  280,  25  Am.  Rep.  757;  Union 
Pac.  R.  E.  Co.  V.  Rainey,  19  Colo.  225,  34 
Pac.  986.  The  warehouse  here  maintained 
seems  to  have  been  a  public  warehouse  as 
tteflned  by  our  statute.  3  Mills'  Ann.  St.  S 
40401.  In  Minnesota  Butter  &  Cheese  Com- 
pany v.  St.  Paul  Cold-Storage  Warehouse 
Company,  75  Minn.  445,  77  N.  W.  977,  74 
Am.  St  Rep.  515.  cheese  was  stored,  and 
through  the  negligence  of  the  warehouseman 
was  injured.  The  receipt  given  by  the  ware- 
houseman for  the  goods  so  stored  contained, 
as  a  part  thereof,  "At  owner's  risk."  It  was 
contended  that  this  provision  of  the  receipt 
exempted  the  warehouseman  from  liability 
for  the  lacli  of  ordinary  care  in  the  preserva- 
tion of  the  cheese.  It  was  held  that  such 
words  did  not  protect  against  iiabiUty  for 
the  lack  of  ordinary  care;  that  the  law 
looked  with  disfavor  upon  a  contract  exempt- 
ing the  warehouseman  from  liability  for  the 
lack  of  ordinary  care,  and  It  would  not  so 
Interpret  the  contract  unless  such  were  the 
express  terms  of  the  contract.  The  court. 
Inter  alia,  said:  "This  receipt  was  Issued  by 
the  defendant,  and  it  is  using  It  for  its  own 
benefit,  and,  If  it  is  ambiguous,  it  must  be 
construed  against  Itself;  and  we  think  that 
an  exception  from  a  loss  or  damage  through 
any  particular  cause  will  never  be  construed 
to  cover  a  negligent  loss  of  that  character. 
•  *  •  This  receipt  does  not  In  terms  pro- 
vide against  the  negligence  of  the  defend- 
ant." It  was  held  that  the  words  "At  own- 
er's risk"  did  not  exempt  the  defendant  from 
liability.  In  the  case  we  are  ruling,  appellee 
stored  his  apples  with  appellant  for  preser- 
vation. Appellant  received  them  for  that 
purpose.  It  was  a  bailee  for  hire  for  that 
purpose.  In  the  absence  of  a  special  con- 
tract limiting  its  liability,  It  was  its  duty  to 
use  ordinary  care.  The  jury  found  that  it 
did  not  use  such  care.  The  receipt  did  not 
In  terms  provide  against  the  negligence  of 
the  defendant.  The  words  "At  owner's  risk" 
did  not  have  the  effect  to  release  the  defend- 
ant from  the  exercise  of  ordinary  care.  We 
do  not  go  to  the  extent  that  a  warehouseman 
cannot  limit  his  liability.  A  ruling  upon  this 
question  is  not  necessary  to  this  decision. 
Wo  do  hold,  however,  that  the  wonls  "At 
owner's  risk"  In  this  receipt  do  not  operate 
to  relieve  appellant,  the  warehouseman,  from 
the  duty  to  exercise  ordinary  care  in  the 
preservation  of  the  apples  Intrusted  to  his 
keeping.  See,  also,  Hunter  v.  Baltimore 
Packing  &  Cold-Storage  Co.,  75  Minn.  408, 
78  N.  W.  11. 
2.  It  Is  said  that  appellee  was  guilty  of 


contributory  negligence  In  storing  his  ai>ples 
with  appellant  The  doctrine  of  contribu- 
tory negligence  applies  to  cases  of  this  char- 
acter. See  note  in  Schmidt  v.  Blood,  supra, 
and  cases  there  cited;  Parker  v.  Union  Ice 
&  Salt  Co.,  59  Kan.  626,  54  Pac.  672,  68  Am. 
St.  Rep.  383.  But  there  is  no  proof  of  con- 
tributory negligence  in  this  case.  Appellee 
stored  his  apples  in  what  appeared  to  be  a 
warehouse  suitable  for  the  purpose  sought. 
The  negligence  was  In  the  management  of 
the  warehouse  in  not  exercising  ordinary 
care  to  protect  the  apples  against  the  unusu- 
ally cold  weather.  Facilities  existed  in  oil 
stoves,  but  these,  It  seems,  were  not  availed 
of.  Appellee  had  no  reason  to  suppose  that 
the  warehouse  would  not  be  so  managed, 
and  Its  temperature  so  kept,  that  his  apples 
would  not  be  damaged.  In  no  degree  did  he 
contribute  to  the  negligence  which  resulted 
in  the  loss  of  his  apples. 

3.  Appellant  complains  of  the  rule  laid 
down  by  the  court  for  the  admeasurement  of 
damages.  It  would  serve  no  useful  purjwse 
to  discuss  this  Instruction.  If  there  be  error  ■ 
in  it,  appellant  sustained  no  damage  from  it, 
because  if  It  be  true,  as  the  juiy  found,  that 
appellant  was  guilty  of  negligence,  appellee 
was  entitled  to  damages  in  a  larger  sum  than 
he  recovered. 

The  Judgment  should  be  affirmed.    Affirm- 
ed. 


20  C0I0.A.  74 
ADAMS  EXPRESS  CO.  v.  ALDRIDGE.* 
(Court  of  Appeals  of  Colorado.    May  9,  1904.) 

LAW  OF  THE  KOAD — NEGLIGENCE — COMPLAINT — 
8DFFICIEHCT— DUTY  OF  TEA  VELEBS— ACTION 
BT  UABRIED  WOMAN  FOR  PEB.SONAL  INJU- 
RIES —  MEDICAL  TREATMENT  —  EXPENSES — 
' DAMAGES — INSTRUCTIONS — HARMLESS  ERBOB — 
EXCEPTIONS— ARGUMENT  OF  COUNSEL. 

1.  A  complaint  which  alleges  that  defendant's 
sen-ant,  while  driving  along  a  street  in  the  per- 
formance of  his  master's  business,  so  negligent- 
ly managed  the  horse  and  wagon  that  by  rea- 
son thereof  the  wagon  struck  plaintiff  while 
riding  on  her  bicycle,  causing  bodily  injuries,  is 
a  sufficient  statement  of  the  facts,  within  Mills' 
Ann.  ('ode,  §  40,  as  against  a  motion  requiring 
plaintiff  to  state  in  what  the  negligence  con- 
sisted, and  in  what  manner  the  horse  and  wagon 
were  negligently  driven. 

2.  Evidence  In  an  action  by  a  traveler  for  in- 
juries received  by  being  struck  by  a  wagon  ex- 
amined, and  held  to  support  a  finding  that  the 
driver  of  the  wagon  was  guilty  of  actionable 
negligence. 

3.  The  duty  imposed  on  travelers  on  a  public 
highway  requires  each  to  bo  exercise  the  right 
to  use  the  highway  as  not  necessarily  to  injure 
the  others  traveling  thereon. 

4.  When  the  law  imposes  and  defines  a  duty, 
a  complaint  for  a  negligent  breach  thereof  need 
not  specifically  plend  it. 

5.  The  giving  of  an  Instruction  empowering 
three-fourtlis  of  the  jury  to  render  a  verdict,  as 
authorized  by  nn  unconstitntional  enactment,  is 
not  prejudicial  error,  where  the  jury  retume</ 
a  unanimous  verdict. 

6.  A  general  exception  to  an  instruction  con- 
taining good  and  bad  law  is  insufiScieut. 

•Rehearing  denied  June  13,  1901, 
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7.  A  married  'woman  suing  for  personal  fn- 
juriea  received  by  reason  of  defendant's  negli- 
gence is  entitled  to  recover  the  expenses  incur- 
red for  medical  treatment  charged  against  her, 
whether  paid  hy  her  or  not. 

8.  The  argument  of  the  counsel  of  a  married 
woman,  suing  for  personal  injuries  sustained  by 
reason  of  being  struck  by  defendant's  wa^n, 
negligently  driven,  inquirmg  of  the  jury  how 
mnch  they  would  take  for  having  their  wives 
ran  down  in  the  public  street,  and  made  the 
spectacle  of  a  crowd  on  the  street,  was  not 
prejudicial. 

9.  In  an  action  for  personal  injuries  sustained 
by  being  struck  by  a  wagon,  there  was  evidence 
that  defendant's  driver  attempted  to  pass  plain- 
tiff, riding  a  bicycle,  on  the  street,  and  that, 
when  the  driver  had  reached  a  point  about  on 
the  line  with  plaintiff,  the  hind  wheels  of  the 
wagon  swung  toward  her  and  knocked  her 
down.  Held,  that  an  instruction  that  if  the 
servant  attempted  to  pass  plaintiff,  and  plain- 
tiff was  struck  by  the  wagon,  the  verdict  should 
be  for  plaintiff,  unless  she  was  guilty  of  care- 
lessness, was  erroneous,  as  authorizing  a  ver- 
dict for  plaintiff  without  a  consideration  of  the 
dicnmstances  of  the  case. 

Appeal  from  District  Court,  Arapahoe 
County. 

Action  by  Ina  B.  Aldrldge  against  the 
Adams  Express  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed. 

Wolcott,  Valle  &  Waterman,  W.  W.  Field, 
and  T.  J.  I^ftwich,  for  appellant  Yeaman 
&  Gove,  tot  appellee. 


THOMSON,  P.  J.  Action  by  appellee  to 
recover  for  personal  injuries  received  by  her 
in  consequence,  as  alleged,  of  the  negligent 
conduct  of  a  servant  of  the  appellant.  The 
plaintiff  had  Judgment,  and  the  defendant  ap- 
pealed. 

The  complaint  alleged  that  on  August  14, 
\XiO,  the  plaintlft  was  riding  a  bicycle  along 
a  public  highway  in  the  city  of  Denver 
known  as  Fifteenth  street;  tliat  at  the  same 
time  a  horse  and  wngon  belonging  to  the  de- 
fendant was  being  driven  along  that  street 
by  a  servant  of  the  defendant  in  the  course 
and  scope  of  defendant's  business;  that  such 
servant,  while  thus  engaged  In  the  defend- 
ant's business,  so  carelessly  and  negligently 
managed  the  horse  and  wagon  that  by  reason 
of  his  carelessness  and  negligence  the  wagon 
rtnick  the  plaintiff  while  riding  on  her  bicy- 
cle, throwing  her  violently  from  the  bicycle 
iqmn  the  street,  bruising  and  wounding  her, 
^reaklng  her  leg,  and  Inflicting  other  serious 
injuries  upon  ber.  Before  answering,  the  de- 
fondant  interposed  a  motion  for  an  order  re- 
quiring the  plaintiff  to  state  clenrly  and  spe- 
ritirally  In  what  the  alleged  negligence  of 
the  defendant  consisted,  and  particularly  In 
what  manner  the  horse  and  wngon  were  neg- 
ligently driven  or  managed.  The  motion  was 
denied,  and  tbe  defendant  excepted.  It  is 
contended  that  this  ruling  was  erroneous, 
and  that,  while  the  general  allegation  in  re- 
spect to  negligence   might  be  sufHcient  to 
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withstand  a  demurrer.  It  was  not  sufficient 
to  withstand  the  n^otlon  Interposed.  Our 
Code  provides  that  the  complaint  shall  con- 
tain a  statement  of  the  facts  constituting  tbe 
cause  of  action,  in  ordinary  and  concise  lan- 
guage, without  unnecessary  repetition.  Mills' 
Ann.  Code,  }  49.  This  Is  the  only  require- 
ment of  the  Code  respecting  tbe  manner  In 
which  the  cause  of  action  shall  be  set  forth. 
The  complaint  should  state  the  facts  clearly 
and  intelligibly,  on  which  the  plaintiff  predi- 
cates his  right  to  recover;  and,  when  this  I^ 
done,  the  pleading  is  sufficient.  The  facts  to 
be  pleaded,  however,  are  ultimate,  and  not 
evidential,  facts.  The  charge  In  tbe  com- 
plaint before  ns  Is  that  the  servant  of  tbe 
defendant.  In  the  course  of  Its  business,  while 
driving  Its  horse  and  wagon  over  a  public 
higbway  on  which  the  plaintiff  was  riding 
her  bicycle,  so  carelessly  and  negligently 
drove  and  managed  the  horse  and  wagon 
that  by  reason  of  bis  carelessness  and  negli- 
gence the  wagon  struck  the  plaintiff  while 
on  her  bicycle,  inflicting  the  Injuries  com- 
plained of.  We  have  here  a  specific  state- 
ment of  tbe  facts  that  tbe  plaintiff  was 
struck  and  injured  by  the  defendant's  wagon; 
that  the  horse  was  being  driven,  and  the 
plaintiff  was  riding  on  a  public  highway;  and 
that  the  horae  and  wagon  were  in  charge  of 
a  servant  of  the  defendant  engaged  In  its 
business.  These  allegations  are  sufficiently 
definite  and  certain,  but  alone  they  would 
give  the  plaintiff  no  right  of  action.  We 
have,  however,  an  allegation  of  the  further 
fact  that  the  act  producing  the  Injury  was 
carelessly  and  negligently  done.  While,  from 
tbe  mere  fact  of  the  collision,  no  presumption 
would  arise,  the  act  received  cbaracter  from 
the  manner  In  which  It  was  done,  and  In  vir- 
tue of  that  character  It  was  actionable.  The 
allegation  of  negligence  in  the  doing  of  an 
act  Is  the  statement  of  an  ultimate  and  Issu- 
able fact,  and,  when  the  act  is  sufficiently  de- 
scribed, the  general  characterization  of  It  as 
negligent  is  enough.  Bliss  on  Code  Plead- 
ing, S  211a;  2  Thompson  on  Negligence,  124G; 
Palmer  v.  Railway  Co.,  76  Mo.  217;  Railway 
Co.  V.  Jones,  8C  Ind.  496,  44  Am.  Rep.  334; 
Grinde  v.  M.  &  St.  P.  B.  Co.,  42  Iowa.  376; 
McGonlgle  v.  Kane,  20  Colo.  202,  38  Pac.  3G7. 
However,  the  sufficiency  of  the  complaint, 
as  ngalnst  a  general  demurrer,  is  practically 
conceded  by  defendant's  counsel,  but  they 
vigorously  Insist  that  they  were  entitled  to 
Information  as  to  the  particulars  constitut- 
ing tbe  negligence.  They  say  that  the  plain- 
tiff should  have  been  required  to  show  by 
her  complaint  In  what  respect  the  horse  and 
wagon  were  negligently  driven  or  negligently 
managed,  in  order  that  the  defendant  might 
be  advised  of  what  it  had  to  meet.  But 
unless  the  facts  which  the  motion  demanded 
were  within  the  knowledge  of  the  plaintiff, 
they  could  not  have  been  stated,  and  to  re- 
quire their  statement  would  have  been  to  re- 
quire an  Impossibility.  The  driver  might 
have  been  asleep,  or.  Instead  of  looking  be- 
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fore  him  or  observhitr  what  was  in  bis  way, 
hlB  attention  might  have  been  fixed  on  some 
object  in  another  direction,  or  he  might  have 
been  heedless  generally,  and  oblivious  to  his 
surroundings.  Such  things  aa  these,  and 
other  possible  elements  of  negligence  on  the 
part  of  the  driver,  if  they  existed,  the  plain- 
tiff could  not  be  sui^tosed  to  know.  Pre- 
sumptively, it  was  not  within  her  ability  to 
furnish  the  specific  facts  for  which  the  mo- 
tion called,  and  any  attempted  explanation 
by  her  of  the  negligence  would  have  been 
based  on  conjecture.  But  if  she  had  under- 
taken to  specify  particular  acts  of  negligence, 
she  would  have  been  confined  in  her  proofs 
to  those  acts,  so  that,  in  case  of  mistake  in 
her  allegations,  she  would  have  been  driven 
out  of  court,  even  if  her  cause  was  meritori- 
ous. Ry.  Co.  v.  Tounger,  10  Tex,  Civ.  App. 
141,  29  S.  W.  948;  Wallace  v.  R.  R.  Co.  (Tex. 
Civ.  App.)  42  S.  W.  865.  In  the  case  of  Wil- 
son v.  R.  R.  Co.,  7  Colo.  101,  2  Pac.  1,  cited  by 
defendant's  counsel  in  support  of  their  con- 
tention, there  Is  an  intimation  that  a  plain- 
tiff alleging  negligence  in  general  terms  may 
be  required  to  make  his  complaint  more  def- 
inite and  certain,  but  it  is  expressly  stated 
that  the  propriety  of  the  requirement  is  de- 
pendent on  the  possession  by  him  of  the 
necessary  information.  And  in  Orth  v.  R. 
R.  Co.,  43  Minn.  208,  45  N.  W.  151,  it  was 
held  that  a  motion  to  make  the  complaint, 
alleging  negligence  generally,  more  definite 
and  certain,  was  properly  denied,  for  the 
reason  that  it  was  not  to  be  presumed  that 
the  plaintiff  possessed  the  knowledge  neces- 
sary to  satisfy  the  motion.  In  Orlnde  v.  M. 
&  St  P.  R.  R.  Co.,  supra,  negligence  was 
charged  in  language  similar  to  that  employ- 
ed in  the  complaint  before  us,  and  the  de- 
nial of  a  motion  to  require  greater  definite- 
ness  and  certainty  in  the  statement  was  ap- 
proved; the  court  saying  that  it  was  already 
sufficiently  specific,  and  that  to  allege  more 
would  be  to  plead  the  evidence,  which  was 
not  allowable.  This  case  was  cited  with 
approval  by  our  Supreme  Court  in  McGonlgle 
V.  Kane,  supra.  In  Railway  Co.  v.  Cray- 
craft,  5  Ind.  App.  835,  32  N.  B.  297,  the 
charge  was  "that  the  defendant  on  the  Slst 
day  of  May,  1880,  without  any  fault  or  neg- 
ligence on  plaintiff's  part,  carelessly,  negli- 
gently, and  wrongfully  ran  its  train  over  and 
upon  tlie  plaintiff's  brown  horse  mule."  A 
motion  to  make  the  complaint  more  specific, 
definite,  and  certain  was  overruled,  and  the 
ruling  assigned  for  error.  The  following  is 
from  the  opinion  of  the  Appellate  Court: 
"It  will  be  seen  at  once  that  said  language 
is  not  the  general  allegation  of  negligence, 
but  it  goes  farther,  and  states  the  particular 
negligence,  viz.,  the  running  of  the  train. 
This,  we  think,  was  sufliclent,  as  the  ap- 
pellee could  not  be  expected  to  know  the 
exact  manner  the  engineer  or  others  in 
charge  of  said  train  operated  the  same.  The 
language  used  in  the  complaint  in  this  case 
is  a  suflicient  allegation  of  the  particular  act 


of  negligence  complained  of,  to  withstand 
a  motion  to  make  more  specific."  A  distinc- 
tion is  undertaken  between  the  language  of 
the  complaint  in  that  case  and  the  language 
employed  in  the  case  before  us.  Counsel 
say:  "There  is  no  charge  in  the  case  at  bar 
that  the  defendant's  driver  ran  over  the 
plaintiff.  The  charge  Is  that  the  defendant 
'so  carelessly  and  negligently  drove  and  man- 
aged said  horse  and  wagon  that  by  reason 
of  said  carelessness  and  negligence  said 
wagon  struck  the  plaintiff.'  In  the  case  cit- 
ed from  the  Court  of  Appeals  of  Indiana 
there  was  a  distinct  charge  that  the  defend- 
ant ran  Its  train  over  the  animal.  Further- 
more, that  act,  to  wit,  the  act  of  running 
the  train  over  the  animal,  was  itself  describ- 
ed to  be  and  charged  as  negligent  and  wrong- 
ful. The  distinction  between  the  two  cases 
is  manifest."  What  reason  for  greater  def- 
initeness  and  certainty  there  was  in  the  case 
at  bar  that  did  not  exist  in  that  case  is  not 
explained.  The  legal  effect  of  the  language 
employed  In  each  Is  the  same.  A  corpora- 
tion can  act  only  through  its  agents  and 
servants.  The  negligence  alleged  against 
the  railroad  company  was  necessarily  the 
negligence  of  its  employes  in  charge  of  its 
train,  and  consisted  in  their  operation  and 
management  of  the  train,  so  that  the  state- 
ment that  the  company  negligently  ran  its 
train  upon  the  mule  was  equivalent  to  a 
statement  that  its  servants  so  carelessly  and 
negligently  managed  its  train  that  the  train 
ran  upon  the  mule.  And  we  do  not  think 
that  the  case  of  Railroad  Co.  v.  Chester,  67 
Ind.  297,  to  which  counsel  refer  us,  lends 
support  to  their  contention.  The  complaint 
there  alleged  that  the  plaintiff,  his  wife  and 
children,  were  passengers  on  a  car  of  the 
defendant,  holding  tickets  entitling  them  to 
transportation  from  the  city  of  Hamilton 
to  the  city  of  ConnorsviUe,  and  that  while  on 
the  car,  to  be  carried  between  those  imints, 
without  negligence  on  their  part  or  on  the 
part  of  any  of  them,  the  car  was,  by  and 
through  the  fault,  carelessness,  and  negli- 
gence of  the  defendantSb  their  agents  and 
employes,  thrown  from  the  railroad  track 
over  an  embankment,  causing  injury  to  the 
plaintiff,  his  wife  and  children.  The  de< 
fendant  had  unsuccessfully  moved  below  for 
an  order  requiring  the  plaintifl  to  make  his 
complaint  more  specific,  definite,  and  certain 
in  regard  to  the  charge  of  negligence  and 
carelessness.  The  court,  holding  that  the 
motion  should  have  been  allowed,  said:  "The 
general  charge  of  the  negligence  and  care- 
lessness of  the  appellant  was  made  and  re- 
peated again  and  again  in  appellee's  com- 
plaint, but  in  no  instance  was  this  general 
cliarge  predicated  upon  any  alleged  act  of 
the  appellant,  either  of  commission  or  omis- 
sion. What  the  appellant  did,  or  omitted  to 
do,  of  which  it  could  be  said  that  it  was 
done,  or  omitted  to  be  done,  through  the 
fault,  negligence,  and  carelessness  of  the  ap- 
pellant, the  ai^ellee  has  failed  to  allege  in 
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bis  complaint.  Had  the  appellant  negli- 
gently and  carelessly  constructed  its  Una  of 
rallioad?  Or  had  the  appellant  negligently 
and  carelessly  suffered  Its  line  of  road  to  get 
and  remain  in  bad  repair  and  in  an  unsafe 
condition?  Or,  again,  had  the  appellant's 
employes  negligently  and  carelessly  run  its 
train  of  cars  over  its  road?  Or  In  what  did 
the  negligence  and  carelessness  of  the  appel- 
lant consist,  of  which  the  appellee  complain- 
ed?" We  think  it  clearly  Inferable  from  the 
foregoing  extract  that,  if  the  complaint  had 
alleged  negligence  and  carelessness  on  the 
part  of  the  defendant's  employes  In  running 
its  train  of  cars  over  its  road,  the  allegation 
would  have  been  held  sufficient  as  against 
the  motion,  and  snch  was  the  nature  of  the 
allegation  in  the  complaint  before  us.  See, 
also,  Scott  V.  Hogan,  72  Iowa,  614,  34  N.  W. 
444.  We  think  the  motion  was  projperly 
OTerroled. 

After  the  overruling  of  the  motion,  the  de- 
fendant answered,  denying  the  allegations  of 
the  complaint  except  as  to  the  ownership  of 
the  wagon,  and  charging  the  accident  to  the 
plalntltT's  own  negligence.  When  tlie  evi- 
dence was  all  In,  the  defendant  moved  the 
court  to  direct  a  verdict  for  the  defendant 
The  request  was  refused,  and  counsel  con- 
tend that  the  refusal  was  error.  The  grounds 
of  the  motion  were  that  there  was  no  proof 
of  any  dnty,  or  the  violation  of  any  duty, 
owlDg  by  the  defendant  to  the  plaintiff,  and 
that  there  was  no  proof  of  any  specific  neg- 
ligent act  There  was  evidence  that  on  the 
day  of  the  occurrence  of  the  accident  the 
plaintiff  waa  riding  her  bicycle  westwardly 
on  Wazee  street  keeping  well  to  the  right 
of  the  street  and  tliat  the  defendant's  horse 
and  wag(»  were  proceeding  rapidly  on  the 
same  street  behind  her,  and  In  the  same  di- 
rection with  her;  that  the  horse  and  wagon 
were  driven  by  the  regular  driver  of  the  de- 
fendant; tliat  the  wagon  contained  express 
matter  to  be  delivered  for  the  defendant  at 
an  outgoing  train;  that  when  the  plaintiff 
reached  the  crossing  of  Fifteenth  street  with 
Wazee  street  stie  turned  northwardly  on 
Fifteenth  street  and  proceeded  close  to  the 
curb  on  the  right  ot.  the  street;  that  the 
hone  and  wagon  behind  her  also  turned 
northwardly  on  Fifteenth  street;  that  a 
street  car  was  about  the  same  time  proceed- 
ing northwardly  on  Fifteenth  street  about 
ofrposite  to  the  horse  and  wagon ;  tliat  there 
was  ample  room  for  the  wagon  to  pass  be- 
tween the  car  and  the  plaintiff;  that  when 
the  plaintiff  bad  gone  to  the  distance  ot 
about  40  feet  from  the  crossing,  she  was 
overtaken  by  the  wagon,  stmck  on  the  shoul- 
der, knocked  off  her  bicycle,  and  thrown  to 
the  ground  by  the  right  shaft  of  the  wagon; 
and  tliat  while  she  was  lying  on  the  ground 
the  light  hind  wheel  of  the  wagon  passed 
over  her  left  1^,  breaking  It  Counsel's  ob- 
jection that  no  proof  was  made  of  any  duty 
owing  by  the  defendant  to  the  plaintiff  is 
faiity  answered  by   themselves.     In   their 


brief  they  say:  "The  plaintiff  and  defendant 
were  each  rightfully  upon  the  public  high- 
way. Each  had  the  same  right  of  user  as  the 
other.  Each  owed  the  other  the  same  duty." 
The  duty  devolving  upon  each  was  to  so  ex- 
ercise the  right  to  use  the  street  as  not  un- 
necessarily to  injure  the  other.  The  law  im- 
poses and  defines  the  duty,  and  there  was 
no  necessity  to  plead  it  specially.  There  is 
some  confiict  between  the  statements  of  wit- 
nesses, but,  if  there  was  substantial  evidence 
in  favor  of  plaintiff's  right  to  recover,  to  find 
what  the  real  facts  were  belonged  exclusive- 
ly to  the  Jury.  Negligence  is  an  Inference 
from  facts.  If  the  driver  was  proceeding  di- 
rectly behind  the  plaintiff,  presumptively  he 
saw  her;  and  if,  seeing  her,  he  unnecessarily 
drove  to  the  side  of  the  street  which  she  was 
occupying,  and  so  ran  her  down,  the  jury, 
from  such  facts,  would  be  amply  warranted 
in  finding  negligence.  The  driver,  however, 
who  was  a  witness  for  the  defendant  testi- 
fied that  he  did  not  see  her.  He  also  stated 
that  he  had  a  defect  in  his  left  eye.  What 
the  nature  of  the  defect  was,  he  did  not  say, 
but  he  said  bis  right  eye  was  sound.  She 
was  traveling  to  his  right  so  that  in  so  far 
as  his  ability  to  see  the  plaintiff  was  con- 
cerned, the  condition  of  bis  left  eye  was  not 
important  There  may  be  negligence  In  a 
failure  to  see,  and  In  this  case  It  was  for  the 
jury  to  determine,  from  the  relative  situation 
of  the  parties,  if  they  should  believe  that 
the  driver  did  not  In  fact  see  the  plaintiff, 
whether.  In  the  exercise  of  ordinary  care,  be 
should  have  seen  her,  and  was  therefore 
chargeable  with  negligence  in  not  seeing  ber. 
The  failure  of  the  driver  of  a  horse  to  main- 
tain a  general  observation  of  the  road,  so  as 
to  avoid  collision  with  other  travelers,  has 
been  held  to  be  cnlpable  negligence.  See 
Shearman  &  Redfleld  on  Negligence,  |  645. 
We  are  clearly  of  the  opinion  that  the  evi- 
dence presented  questions  for  the  Jury  to 
pass  upon,  and  that  the  direction  of  a  verdict 
for  the  defendant  would  have  been  error. 

The  court  of  Its  own  motion,  q>ecially  in- 
structed tbe  jnry  as  follows:  "It  will  be 
proper  for  nine  of  your  panel  to  concur  In  a 
verdict  in  this  case;  and  in  case  nine  of  yon, 
or  any  number  of  over  nine  and  Jess  tlian 
twelve,  should  concur  in  a  verdict  it  will  t>e 
tbe  duty  of  each  of  tbe  jurors  so  concurring 
to  sign  the  verdict  In  case  all  of  you  should 
agree  on  a  verdict,  then  it  will  only  be  nec- 
essary for  your  foreman  to  sign  tlie  verdict" 
The  following  is  the  law  followed  by  tbe 
court  in  the  first  portion  of  the  instmctlon: 
"That  hereafter  in  all  dvll  cases  in  courts 
of  record  which  sliall  be  tried  by  a  jn^cy,  not 
less  than  three-fourths  of  the  number  of  Ju- 
rors sitting  in  such  case  may  concur  in  and 
return  a  verdict  therein;  and  such  verdict 
pliall  have  the  same  force  and  effect  as 
though  found  and  returned  by  all  of  tbe  ju- 
rors sitting  in  such  case;  bat  whenever  such 
verdict  Is  found  and  returned  by  less  tlian 
the  whole  number  of  such  Jnry,  said  verdict 


Digitized  by 


Google 


10 


77  PACIFIC  REPORTBB. 


(Oolo, 


shall  be  signed  by  each  Juror  concurring 
therein."  In  City  of  Denver  ▼.  Hyatt,  28 
Colo.  129,  63  Pac.  403,  that  law  was  adjudged 
unconstitutional.  But  In  this  case  the  verdict 
which  the  Jury  returned  was  unanimous,  and 
wns  signed  by  their  foreman.  It  fulfilled  all 
the  requirements  of  the  law  as  It  existed  in- 
dependently of  the  nnconstitutlonal  enact- 
ment, and,  if  there  liad  been  no  instruction 
on  the  subject  at  all,  it  would  hardly  have 
occurred  to  any  one  to  question  Its  validity, 
and  certainly  it  could  not  have  been  suc- 
cessfully assailed.  A  lawful  verdict  having 
been  rendered,  we  confess  to  an  Inability  to 
understand  bow  it  may  be  Invalidated  by  an 
instruction  which  authorized  an  erroneous 
verdict,  but  which  the  Jury  Ignored.  The  in- 
struction was  not  followed,  but  the  law  was; 
and  surely  the  result  of  the  Jury's  delibera- 
tions should  not  be  set  aside  simply  because. 
In  reaching  it,  they  acted  lawfully,  even 
though  they  disregarded  an  erroneous  direc- 
tion. Counsel  seem  to  think  that  the  instruc- 
tion had  the  effect,  in  some  way,  of  coercing 
the  Jury.  They  say  there  might  Iiave  been 
tbree  of  the  Jurors  who  were  opposed  to  a 
verdict  in  any  amount  against  the  defendant, 
bnt  who,  realizing  the  uselessness  of  oppo- 
sition, might,  for  the  sake  of  reducing  the 
amount  found  by  the  other  nine,  have  agreed 
with  them  in  a  compromise  verdict  Why 
should  the  nine  abandon  their  ground,  when 
they  were  instructed  that  their  finding  would 
be  Just  as  good  without  the  concurrence  of 
the  three  as  with  It?  And  how  could  an  in- 
struction that  the  verdict  need  not  be  unani- 
mous have  a  coercive  effect  to  make  it  unan- 
imous? While  the  Instruction  was  erroneous, 
it  evidently  had  no  effect  on  the  conduct  of 
the  Jury,  and  was  therefore  harmless.  But 
aside  from  all  this,  the  question  which  the 
defendant  asks  us  to  determine  Is  not  prop- 
erly before  us.  The  Instruction  was  partly 
good  and  partly  bad.  In  authorizing  three- 
fourths  of  the  Jury  to  sign  and  return  a  ver- 
dict, it  was  erroneous;  but  in  directing  a  ver- 
dict, if  unanimous,  to  be  signed  by  the  fore- 
man, it  was  cwrect  It  was  met  by  one  gen- 
eral exception,  which  was  to  the  Instruction 
as  a  whole.  The  exception  did  not  distin- 
guish the  portion  which  was  good  from  that 
which  was  bad,  and  was  therefore  wholly 
insufficient.  Beals  v.  Cone,  27  Colo.  473,  62 
Pac.  OiS,  83  Am.  St.  Rep.  92. 

E<vldence  was  admitted  over  the  defend- 
ant's objection  of  the  expenses  incurred  for 
medical  and  nurse's  services  in  consequence 
of  the  injury,  and  the  court  instructed  the 
Jury  that  they  might  take  such  expenses  Into 
consideration  In  estimating  the  plaintiff's 
damages.  The  defendant  contends  that  the 
admission  of  the  evidence  and  the  giving  of 
the  instruction  were  erroneous.  It  appears 
that  the  charges  for  the  services  were  against 
her,  and  that  they  were  reasonable.  Counsel 
say  that  her  husband  was  liable  for  these 
bills,  that  they  could  have  been  collected 
(Vom  him,  and  that  therefore  they  consti- 


tuted no  part  of  the  damage  she  snstained. 
Under  our  laws  a  married  woman  may  con- 
tract debts  and  incur  liability  in  the  same 
manner  and  with  the  same  effect  as  if  she 
were  sole.  Whether  her  husband  might  have 
been  liable  for  these  bills  or  not,  the  evidence 
warrants  us  in  saying  that  she  was;  and,  be- 
ing liable,  her  liability  was  a  legitimate  con- 
stitnent  of  the  damage  she  snstained.  Whetli* 
er  she  had  actually  paid  them  Is  immaterial. 
They  were  nevertheless  recoverable  by  her 
against  the  defendant  D.  &  R.  O.  Co.  y. 
Lorentzen,  24  C.  C.  A.  592,  70  Fed.  291. 

One  of  the  grounds  of  the  motion  for  a  new 
trial  was  alleged  Improper  remarks  in  argu- 
ment on  the  part  of  one  of  the  counsel  for 
the  plaintiff  in  his  closing  address  to  the  Jury. 
In  the  brief  of  counsel  for  the  defendant  the 
remarks  are  characterized  as  "Inflammatory." 
The  following  Is  the  language  against  which 
counsel  protest,  as  contained  in  an  affidavit 
filed  in  support  of  the  motion:  "Some  of 
you,  many  of  yon,  are  married  men  and  have 
families.  How  much  would  you  take  to  have 
your  wife  run  down  in  the  public  street,  her 
leg  broken,  and  her  body  covered  with  cruel 
bruises?  How  much  would  you  take  to  have 
your  wife  run  down  In  the  public  street  and 
subjected  to  the  curious  gaze  of  tlie  gaping 
crowd?  How  much  would  you  take  to  have 
your  wife  knocked  from  her  bicycle,  rolled 
in  the  dirt  in  the  public  street  and  humili- 
ated and  made  the  spectacle  of  a  crowd  on 
the  public  street?"  Wide  latitude  is  allowed 
an  attorney  In  advocating  his  client's  cause, 
and  we  are  not  prepared  to  say  that  by  the 
language  quoted  the  bounds  of  propriety 
were  overstepped.  The  court  Iiad  instructed 
the  Jury  that  In  arriving  at  their  verdict 
they  might  take  Into  consideration  the  char- 
acter and  extent  of  the  plalntlfTs  injuries, 
and  the  pain  she  suffered.  Damages  for  per- 
sonal torts  are  not  measurable  by  fixed  rules. 
The  amount  which  may  be  recovered  is  left 
largely  to  the  discretion  of  the  Jury.  It  is 
evident  that,  when  counsel  used  the  langniage 
complained  of,  the  subject  of  his  comment 
was  the  Injury  received  by  the  plaintiff. 
There  is  nothing  In  this  language  denunciato- 
ry of  the  defendant,  and  we  do  not  see  that 
It  was  necessarily  calculated  to  excite  in  the 
minds  of  the  Jury  a  feeling  of  hostility  to- 
ward the  defendant.  Counsel  was  simply 
picturing  the  situation  in  such  manner  as  to 
induce  action  by  the  Jury  favorable  to  his 
client  in  their  estimate  of  the  damages.  But 
whatever  might  be  said  regarding  the  pro- 
priety of  the  remarks  attributed  to  counsel, 
there  was  no  objection  interposed  to  them  at 
the  time  they  were  made,  nor  was  any  in- 
struction requested  concerning  them;  and 
therefore,  even  if  they  might  be  the  subject 
of  censure,  the  defendant  would  not  be  en- 
titled to  a  consideration  here  of  the  ques- 
tion respecting  them  which  Is  now  raised. 
Schmidt  V.  Bank,  10  Colo.  App.  261,  50  Pac. 
73.3;  Dry  Goods  Co.  v.  Martlne,  12  Colo.  App. 
299,  55  Pac.  743;  Cook  v.  Doud,  14  Colo.  483, 
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23  Pac.  906;  Klink  ▼.  People,  16  Colo.  467, 
27  Pac.  1062. 

With  a  single  exception,  to  be  now  consid- 
ered, tbe  Instructions  which  were  given  fnlly 
and  fairly  submitted  to  the  Jury  all  the  ques- 
tions of  fact  Involved  In  the  case.  The  law 
on  the  subject  of  negligence  was  clearly  and 
correctly  presented.  But  tbe  court  further 
Instructed  the  Jury  as  follows:  "If  the  Jury 
believe  from  the  testimony  In  this  case  that 
while  plaintiff  was  riding  a  bicycle  on  Fif- 
teenth street,  In  the  city  of  Denver,  the  serv- 
ant or  driver  of  the  defendant  In  charge  of 
defendant's  horse  and  wagon,  going  In  the 
same  direction  as  the  plaintiff,  attempted  to 
pass  the  plaintiff;  that.  In  attempting  to  so 
pass,  the  plaintiff  was  struck  by  said  wagon, 
and  thereby  injured,  as  alleged  in  the  com- 
plaint—then the  verdict  of  the  Jury  must  be 
for  the  plaintiff,  unless,  from  the  testimony 
In  this  case,  they  further  believe  that  the 
accident  to  the  plaintiff  was  the  result  of  her 
own  recklessness,  carelessness,  or  want  of  or- 
dinary care."  An  objection  to  the  foregoing 
Instruction  Is  that  there  was  no  evidence 
that  the  driver  was  attempting  to  pass  the 
plaintiff,  or  had  any  intention  of  doing  so.  A 
party's  Intentions  are  positively  known  only 
to  himself.  Others  must  Infer  them  from 
his  acts.  The  only  method  of  disproving  his 
statements  as  to  what  his  Intentions  were  Is 
by  what  he  actually  did,  and  what  he  did 
may  be  so  significant  as  to  overcome  bis 
statements,  even  If  given  In  the  form  of  tes- 
timony. The  driver  denied  that  he  was  at- 
tempting to  pass  the  plaintiff,  but  he  did  ex- 
actly what  he  would  have  done  If  It  had  been 
his  deliberate  purpose  to  pass  her.  He  was 
an  Interested  witness,  and  was  endeavoring 
to  exculpate  himself.  From  his  conduct,  and 
all  the  circumstances  surrounding  the  trans- 
action, the  Jury  might,  notwithstanding  his 
denial,  believe  that  the  collision  occurred  in 
an  attempt  by  him  to  x)a8s  the  plaintiff,  and 
a  finding  that  such  was  the  fact  would  not  be 
disturbed  for  want  of  evidence  to  snpport  it. 

But  the  Instruction  presents  a  much  more 
serious  difficulty.  It  made  the  defendant  un- 
qualifiedly responsible  for  the  consequences 
of  the  attempt.  If  such  attempt  was  made. 
According  to  li  liability  for  the  Injury  fol- 
lowed the  act,  regardless  of  the  circumstan- 
ces under  or  the  manner  In  which  It  was 
done.  If  the  Jury  believed  that  there  was 
sncb  attempt,  they  had,  under  the  Instruc- 
tioD,  but  one  thing  to  do,  and  that  was  to 
return  a  verdict  for  the  plaintiff.  They  were 
not  called  upon  to  Inquire  further.  It  Is  true 
that  undisputed  facts  may  be  such  that  the 
law  affixes  the  stamp  of  negligence  to  an  act, 
and  It  then  becomes  the  duty  of  the  court 
to  so  declare.  Or,  the  state  of  the  evidence 
being  such  that  the  controversy  must  be  sub- 
mitted to  the  Jury,  a  finding  may  be  war- 
ranted of  special  facts  which  In  themselves, 
as  a  matter  of  law,  would  constitute  negli- 
gence, and  It  then  devolves  upon  the  court 


to  so  Instruct  the  Jury.  The  question  arising 
upon  this  Instruction,  therefore.  Is  whether 
.the  attempt  to  pass  the  plaintiff.  If  it  was 
made,  was,  without  more,  conclusive  upon 
the  defendant  of  the  negligence  of  Its  dri- 
ver. It  has  been  laid  down  In  general 
terms  that,  when  teams  are  passing  along  a 
public  highway  in  tbe  same  direction,  the 
rear  team  may  pass  the  other,  if  there  is  am- 
ple room,  but  If,  In  attempting  to  pass,  dam- 
age occurs  without  fault  on  the  part  of  the 
advance  team,  the  party  causing  the  damage 
Is  liable  for  the  consequences.  Knowles  v. 
Crampton,  65  Ctonn.  336,  11  Atl.  593.  See, 
also,  Avegno  ▼.  Hart,  25  La.  Ann.  235,  13 
Am.  Rep.  133.  An  abstract  legal  statement 
occurring  In  a  Judicial  decision  must  be  In- 
terpreted by  the  connection  In  which  it  Is 
found,  and  the  facts  to  which  It  Is  applied. 
Ordinarily  It  would  be  a  mistake  to  give  It 
the  effect  of  a  hard  and  fast  rule,  to  which 
all  other  considerations  must  yield.  In 
Knowles  v.  Crampton  the  proposition  was 
before  the  court  as  an  integral  part  of  the 
charge  below  to  tbe  Jury,  and  the  meaning  It 
was  Intended  to  convey  was  determinable 
from  the  charge  as  a  whole.  The  court  dis- 
missed the  objection  to  it,  which  was  that  it 
dispensed  with  all  necessity  of  proof  of  neg- 
ligence, not  because,  as  an  Independent  propo- 
sition, it  stated  the  law,  but  because  it  was 
part  of  a  general  charge.  In  which,  to  use  the 
court's  own  language,  "tbe  Jury  were  fully 
charged  on  the  subject  of  negligence,  and  were 
distinctly  told  that  negligence  was  essential 
to  the  defendant's  liability."  In  Avegno  v. 
Elart  the  defendant,  driving  recklessly,  un- 
dertook to  pass  the  plaintiff  on  the  wrong 
side.  The  plaintiff,  having  the  right  to  ex- 
pect him  to  pass  on  the  other  side,  pulled  to 
the  side  taken  by  him,  supposing  that  be  was 
thus  getting  out  of  the  defendant's  way. 
The  court  said  that  the  defendant  was  not  In 
his  proper  place.  It  Is  by  those  facts  that 
the  statement  In  the  opinion  that,  when  a  dri- 
ver attempts  to  pass  another  on  a  public 
road,  he  does  so  at  his  peril,  must  be  under- 
stood. The  law  of  the  road,  as  applicable  to 
travelers  proceeding  in  the  same  direction.  Is 
thus  stated  by  Mr.  Angell:  "A  traveler  may 
use  the  middle  or  either  side  of  the  road  at 
his  pleasure,  and  without  being  bound  to  turn 
aside  for  another  traveling  in  the  same  direc- 
tion, provided  there  be  sufficient  room  to 
pass  on  the  one  hand  or  on  the  other.  If 
there  be  not  sufficient  room,  It  is  the  duty  of 
the  foremost  traveler  to  afford  It,  on  request 
made,  hy  yielding  an  equal  share  of  the  road. 
If  that  be  adequate  and  practicable.  If  not, 
the  object  must  be  deferred  till  the  parties 
arrive  at  ground  more  favorable  to  Its  ac- 
complishment" Angell  on  Highways,  |  340. 
See,  also,  Bolton  v.  Colder,  1  Watts,  360.  The 
foregoing  language  would  be  meaningless  if 
the  amplest  room  for  passing  by  the  hind- 
most traveler,  and  the  utmost  care  exer- 
cised by  him  In  effecting  It,  would  still  fall 
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to  exonerate  htm  from  llaMIity  for  some 
accident  resulting  lu  Injury  to  the  person  in 
advance.  In  Bnmham  t.  Butler,  31  N.  T. 
480,  the  liability  of  the  defendants,  as  de- 
termined by  the  Justice  before  whom  the 
cause  was  first  tried,  was  affirmed,  not  on 
the  ground  that  an  attempt  of  one  to  pass 
another  on  a  public  highway,  of  itself,  ren- 
ders him  liable  for  the  consequences,  but  on 
the  ground  that  the  defendants,  in  under- 
taking the  passage,  failed  to  use  the  precau- 
tion and  care  demanded  of  them  under  the 
circumstances.  The  opinion  quotes  the  rule 
laid  down  by  Mr.  Angell,  and  distinctly  rec- 
ognizes the  right,  where  conditions  are  fa- 
vorable, of  one  traveler  to  pass  another  with- 
out risk  of  liability,  if  he  exercise  the  prop- 
er caution  in  doing  so. 

We  find  some  evidence  In  this  record  that, 
wh«i  the  driver  had  reached  a  point  about 
on  a  line  with  the  plalntUf,  the  hind  wheels 
of  his  wagon  slued  or  swung  toward  her; 
that  she  was  caught  by  the  right  hind  wheel; 
and  that  all  the  Injury  she  received  was  thus 
occasioned.  The  sole  ground  of  the  defend- 
ant's liability  is  the  negligence  of  Its  dri- 
ver. If  there  was  sufficient  room  to  pass  the 
plaintiff  with  safety,  it  was  not  negligence 
to  make  the  attempt.  If  the  passage  was  con- 
ducted with  such  circumspection  and  care  as 
existing  conditions  and  clrcmnstances  re- 
quired, and  if  the  collision  was  the  result  of 
an  accident  which  ordinary  prudence  could 
not  have  foreseen  or  prevented,  the  law  af- 
fords the  plaintiff  no  remedy. 

'The  instruction  complained  of  was  com- 
plete within  Itself.  It  was  not  an  abstract 
statement  Incorporated  with  a  general  charge 
in  such  manner  that  its  meaning  was  con- 
trolled by  the  charge  as  a  whole.  The  other 
Instructions  completely  covered  the  question 
of  negligence.  But  here  was  an  additional 
one.  Independent  of  the  others,  by  which  it 
«ras  tmdertaken  to  hold  the  defendant  liable 
on  a  different  ground.  A  belief  formed  by 
the  Jury  that  the  collision  was  the  result  of 
Hn  attempt  by  the  driver  to  pass  the  plain- 
tiff was,  under  that  Instruction,  on  end  of 
the  case.  By  its  language  it  was  wholly  Im- 
material how  careful  the  driver  may  have 
been,  and  It  Is  impossible  for  us  to  say  that 
In  reaching  their  conclusion  the  Jury  looked 
farther  than  that  instruction.  Of  course, 
If  the  plaintiff  was  knocked  from  her  bicycle 
by  the  shaft  of  the  wagon,  the  fact,  if  it 
was  a  fact,  that  the  hind  wheels  slued,  is  of 
no  manner  of  Importance.  That  the  sluing  of 
the  wheels  may  be  of  any  avail  to  the  de- 
fendant. It  must  not  have  been  caused  by 
carelessness  in  the  manner  in  which  the  wag- 
on was  driven,  and  it  must  have  been  the 
sole  cause  of  the  injury.  But  all  the  facts 
were  for  the  Jury's  consideration.  Their  at- 
tention should  not  have  been  diverted  from 
any  of  thorn.  The  other  instructions  were 
amply  sufficient  to  guide  the  Jury  in  their  in- 
vestigation of   all   the   questions  properly 


raised  by  the  evidence,  but  this  one  anthor- 
Ized  a  verdict  without  any  conslderatiaai  of 
those  questions. 
The  judgment  must  be  reversed.  Berersed. 


20  ColaA.  61 
TINSLBY  v.  ATLANTIC  MINES  CO. 
(Court  of  Appeals  of  Colorado.    June  13,  1904.) 

MOBTQAOES    —   VOBECLOBUBK   —   FABTIKS     DE- 
FENDANT—CLAIU   OF  FABAUOnNI  TITI.E. 

1.  Where,  in  an  action  for  simple  foreclosure 
of  a  mortgage,  a  party  made  defendant  under  an 
allegation  that  it  held  an  interest  subseqnait 
and  subject  to  the  mortgage,  disclaimed,  saying 
that  it  claimed  the  mortgaged  premises  under 
a  paramount  title  by  tax  lien,  it  could  not  be 
compelled,  against  its  objection,  to  litigate  its 
titie  in  such  action. 

Appeal  from  District  Court,  Gilpin  County. 

Proceeding  by  Thomas  Tlnsley  against  the 
Atlantic  Mines  Company  to  foreclose  a  mort- 
gage. From  a  Judgment  for  defendant,  plain- 
tiff appeals.    Affirmed. 

F.  J.  Mott,  for  appellant  W.  H.  Davis, 
for  appellee. 

6UNTBB,  J.  Appellant  sned  to  foreclose 
a  mortgage  upon  certain  real  estate,  made 
appellee  one  of  defendants  to  the  action,  and 
in  bis  complaint  therein,  inter  alia,  alleged: 
"And  the  aforesaid  defendants  and  the  At- 
lantic Mines  Company,  a  corporation,  have, 
or  claim  to  have,  some  Interest  or  claim  upon 
said  property,  or  some  part  thereof,  which 
interests  or  claims  are  subsequent  and  sub- 
ject to  the  lien  of  plaintiff's  mortgage." 
This  is  the  only  allegation  of  the  complaint 
of  any  claim  of  appellee  to  the  realty  covered 
by  the  mortgage,  and  the  only  allegatim 
therein  showing  any  reason  for  making  it  a 
party  defendant.  Appellee  answered  sepa- 
rately, alleging  that  it  owned  certain  of  said 
real  estate  by  virtue  of  a  tax  deed  made 
August  29,  1893,  based  on  a  tax  sale  made 
July  11,  1800,  for  the  delinquent  taxes  for 
1889,  concluding  its  answer  with  the  prayer, 
"Wherefore  this  defendant  asks  to  go  hence 
without  day."  As  appears  from  the  com- 
plaint the  date  of  appellant's  mortgage  was 
November,  1889.  The  replication  denies  a 
tax  sale  at  any  time  of  said  real  estate,  or 
that  appellee  has  any  interest  therein  under 
a  tax  deed.  It  attacks  the  validity  of  the  al- 
leged tax  deed  on  account  of  certain  infirmi- 
ties in  the  procedure  leading  up  to  the  tax 
deed,  and  because  said  real  estate  was  not 
subject  to  taxation  for  the  year  1889.  It  Is 
not  charged  In  the  complaint  or  replication 
that  the  tax  titie  of  appellee  was  acquired 
by  any  fraud  or  collusion  between  it  and  the 
mortgagor,  nor  that  the  mortgagor  has  any 
interest  whatever  in  the  tax  deed.  The  titie 
of  appellee  claimed  through  its  tax  deed  Is 
independent,  adverse,  and  paramount  to  the 
titie  of  the  mortgagor  and  the  mortgagee. 
The  alleged  interest  of  appellee  under  the 
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tax  deed  la  not  daived  from  iuh:  connected 
with  the  estate  mortgaged,  but  is  hostile  to 
the  claim  of  the  mortgagor  and  mortgagee. 

The  effect  of  the  answer  of  appellee  was  to 
disclaim  that  it  had  or  claimed  to  have,  any 
interest  sabsequent  and  subject  to  the  lien 
of  appellant's  mortgage  (Roberts  v.  Wood,  38 
Wis.  08),  and  to  aver  that  It  had  an  interest 
paramount  to  the  Interest  of  the  mortgagor 
and  mortgagee,  not  derived  from  nor  connect- 
ed with  the  estate  mortgaged.  Its  title  to 
the  property  was  deralgned  through  the  tax 
procedure  prescribed  by  our  statute,  which 
is  a  proceeding  in  rem.  "A  lien  for  taxes  does 
not  stand  on  the  footing  of  an  ordinary  In- 
cumbrance, and  is  not  displaced  by  a  sale 
under  a  pre-existing  Judgment  or  decree,  un- 
less otherwise  directed  by  statute.  It  attach- 
es to  the  res  without  regard  to  Individual 
ownership,  and  when  It  is  enforced  by  sale 
pursuant  to  statute  the  purchaser  takes  a 
valid  and  unimpeachable  title."  Osterberg 
V.  Union  Trust  Co.,  98  U.  8.  428,  23  L.  Ed. 
004.  "It  may  therefore  be  laid  down  as  a 
rule  that,  what  a  tax  Is  laid  upon  land  as 
such,  lrreBi>ectiTe  of  separate  estates,  liens, 
or  interests,  and  is  collected  by  a  valid  tax 
sale,  the  purchaser  will  take  a  clean  title 
liberated  from  the  lien  of  a  prior  mortgagee." 
Black  on  Tax  Titles  (2d  Ed.)  i  425.  "A  tax 
title,  from  Its  very  nature,  has  nothing  to  do 
with  the  previons  chain  of  title;  does  not  In 
any  way  connect  itself  with  It  It  Is  a  break- 
ing up  of  all  previous  titles.  The  party  hold- 
ing such  titles,  in  proving  It,  goes  no  further 
than  bis  tax  deed.  The  former  title  can  be 
of  no  service  to  him,  nor  can  it  prejudice  him. 
It  was  well  said  by  counsel  in  argument  on 
this  point  that  a  tax  sale  operated  on  the 
prc^rty,  not  the  title.  In  an  ordinary  case 
It  matters  not  bow  many  different  Interests 
may  be  connected  with  the  title,  what  may 
be  the  particular  Interest  of  the  party  in 
whose  name  the  property  may  be  listed  for 
taxatlCMi.  It  may  be  a  mere  equitable  right 
If  the  land  be  regularly  sold  toe  taxes,  the 
property,  accompanied  with  a  legal  title,  goes 
to  the  purchaser,  no  matter  how  many  es- 
tates, legal  or  equitable,  may  be  ccMinected 
with  it"  Gvirynne  v.  Niswanger,  20  Ohio, 
504;  Lebanon  M.  Co.  t.  Rogers,  8  O)lo.  34, 
39,  5  Pac.  661.  Upon  the  ground  that  its 
rights  in  the  mortgaged  premises  as  pleaded 
in  Its  answer  could  not  be  determined  In  tills 
action  without  its  consent  appellee  moved 
for  an  order  of  dismissal  as  to  it  The  order 
was  made,  and  for  its  review  the  case  is 
here. 

The  case  presents  but  one  question  for  de- 
termination; that  Is,  whether  the  alleged 
paramount  title  of  appellee  against  its  timely 
objection  made  In  the  trial  court  could  be  lit- 
igated in  this  action.  If  it  could  not  be,  the 
ruling  of  the  trial  court  dismissing  the  ac- 
tion as  to  appellee  on  its  motion  should  be 
afBrmed.  In  Wells  ▼.  Francis,  7  Colo.  396, 
415,  4  Pac.  49,  the  court,  among  other  ques- 
tltma,  was  considering  whether  certain  par- 
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ties  who  claimed  by  title  paramount  to  Ten< 
dor  and  vendee  were  necessary  parties  to  the 
proceeding  to  establish  a  vendor's  lien.  In 
holding  that  they  were  not  the  court  said: 
"The  action  of  appellant  against  Francis  for 
a  vendor's  lien  was  analogous  to  the  proceed- 
ings for  foreclosure  of  a  mortgage.  The  equi- 
table doctrine  may  be  considered  thoroughly 
established  that  the  only  necessary  parties 
to  the  latter  action  are  the  mortgagor,  mort- 
gagee, and  persons  who  have  acquired  rights 
or  Interests  through  them  In  the  mortgaged 
premises.  Sometimes,  also,  prior  Incumbran- 
cers may  be  brought  in  for  the  purpose  of  Uq- 
uidating  their  demands.  But  a  person  claim- 
ing adversely  to  the  title  mortgaged  has  no 
interest  In  the  mortgage,  cannot  be  affected 
thereby,  and  should  not  be  made  a  party  to 
the  foreclosure  suit  The  rights  of  such  a 
person  cannot  except  by  consent  be  litigated 
and  settled  In  such  proceeding.  And  a  bill 
which  undertakes  to  accomplish  this  object 
is  bad  on  demurrer  tor  misjoinder  and  multi- 
fariousness." As  Is  seen  from  the  exc^itt 
the  reason  upon  which  the  ruling  is  made  Is 
that  the  party  holding  the  paramount  title 
has  no  Interest  In  the  mortgage,  and  cannot 
be  affected  by  the  foreclosure  proceeding. 
The  authorities  cited  in  support  of  the  deci- 
sion are  Dial  v.  Reynolds,  96  IT.  8.  340,  24  L. 
Ed.  644;  Croghan  v.  Minor,  B3  Cal.  16;  Ban- 
ning  T.  Bradford,  21  Minn.  308,  18  Am.  Rep. 
398;  Chamberlain  v.  Lyell,  3  Mich.  448,  459; 
Roberts  v.  Wood,  38  Wis.  68. 

Dial  ▼.  Reynolds  was  an  action  to  fore- 
close a  trust  deed,  to  quiet  the  title  of  the 
trustee,  to  remove  the  cloud  cast  upon  It  by 
one  Reynolds,  and  to  enjoin  hUn  from  further 
prosecuting  a  certain  action  of  ejectment 
It  was  sought  In  the  action  to  litigate  the 
title  of  Reynolds  which  he  dalmed  to  be 
paramount  to  that  of  the  trustor  and  trustee. 
The  trial  court  sustained  a  demurrer  by 
Reynolds  for  misjoinder  and  multifarious- 
ness, and  dismissed  the  action.  On  appeal 
the  judgment  below  was  affirmed,  the  court 
Inter  alia,  saying:  "It  Is  well  settled  that  In 
a  foreclosure  proceeding  the  complainant 
cannot  make  a  person  who  claims  adversely 
to  both  the  mortgagor  and  mortgagee  a 
party,  and  litigate  and  settle  his  rights  In 
that  case.  Barbour,  Parties  In  Equity,  493, 
and  the  cases  there  cited.  This  case  was 
one  of  fatal  misjoinder  and  multifariousness, 
and  the  proper  courae  for  Reynolds  was  to 
demur.  Story,  Eq.  PI.  |  284b."  Petera  ▼. 
Bowman,  98  U.  S.  56,  25  L.  Ed.  91;  Chaito 
V.  Walker  (C.  C.)  6  Fed.  794,  2  McCrary,  176; 
Farmers'  L.  &  T.  Co.  v.  San  Diego  St  Car 
Co.  (C.  C.)  40  Fed.  105. 

Croghan  v.  Minor  was  an  action  to  fore- 
close a  mortgage,  and  a  defendant  who  claim- 
ed an  interest  in  the  mortgaged  realty,  not 
derived  from  nor  connected  with  the  estate 
mortgaged,  but  hostile  to  the  claim  of  the 
mortgagor  and  mortgagee,  was  impleaded. 
Judgment  below  went  against  the  mortgagor 
and  this  defendant    On  appeal  the  court 
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said  the  action  should  have  been  dismissed 
as  to  this  defendant,  and  reversed  the  case, 
with  instructions  to  enter  an  order  to  such 
effect.  Inter  alia,  the  court  said:  "It  Is 
manifest  that  those  claiming  either  legal  or 
equitable  estates  adversely  to  that  of  the 
mortgagor  are  not  proper  parties  to  such 
proceeding,  as  they  have  no  Interest  In  the 
subject-matter  of  the  action;"  and  aa  one 
authority  for  the  ruling  cited  San  Francisco 
V.  Lawton,  18  Cal.  4C5,  79  Am.  Dec.  187. 
San  Francisco  v.  Lawton  (the  opinion  In 
which  was  written  by  Justice  Stephen  J. 
Field)  was  a  suit  to  foreclose  a  mortgage, 
and  It  appeared  In  the  course  of  the  action 
that  certain  of  the  parties  defendant  claim- 
ed title  under  a  patent  from  the  Mexican 
government  and  a  tax  deed.  The  court  said: 
•'Adverse  titles  to  the  premises  held  by  par- 
ties claiming  by  mortgage  from  the  mortga- 
gor prior  to  the  mortgage,  or  from  third  par- 
ties prior  or  subsequent  to  the  mortgage, 
are  not  subjects  for  determination  In  this 
suit;"  and,  speaking  specially  of  the  title 
claimed  by  the  tax  deed  and  patent,  said: 
"Their  validity  Is  hot  the  proper  subject  for 
determination  In  the  present  suit.  •  •  • 
If  there  were  no  other  reasons  than  the  as- 
sertion of  these  adverse  titles  for  making 
them  parties,  the  suit  should  have  been  dis- 
missed as  to  them."  The  Supreme  Court  of 
California  has  adhered  to  the  doctrine  as  an- 
nounced in  Crogban  v.  Minor,  and  has  cited 
the  case  with  approval  In  Ord  v.  Bartlett, 
.83  Cial.  428.  23  Pac.  705;  Cody  v.  Bean,  93 
Cal.  578,  29  Pac.  223;  Slchler  v.  Look,  93 
.  Cal.  608,  29  Pac.  220;  and  Murray  v.  Etche- 
pare.  129  Cal.  318,  319,  61  Pac.  930. 

.  Ip  Banning  v.  Bradford-^n  action  to  fore- 
close a  mortgage— the  complaint  alleged  as  to 
.defendants  other  than  the  mortgagor  that 
'.  they  "claim  some  estate  or  Interest  in  said 
mortgaged  premises  accruing  subsequent  to 
the  lien  of  said  mortgage."    One  of  these 
defendants  set  up  a  paramount  title,  and  had 
'  a  decree  establishing  such  title.    On  appeal 
.  the  case  was  reversed.    The  court.  In  the 
.  course  of  the  opinion,  said:    "Such  adverse 
claimant  is  a  stranger  to  the  mortgage  and 
to  the  mortgaged  estate,  he  has  no  Interest 
iu  the  subject-matter  of  the  action.    There 
is  ho  privity  between  him  and  the  plaintitT, 
and  the  plaintiff  has  no  right  to  make  him 
a  party  defendant  for  the  purpose  of  trying 
his   adverse   title  In   the   foreclosure   suit. 
■  •    •.    •    But  the  title  set  up  by  the  respond- 
ents In  their  answer  (the  nature  of  which 
.  appears  In  the  undisputed  facts  found  by 
the  court),  being  wholly  adverse  to  that  of 
the  mortgagor,  the  appellant,  when  apprised 
that  the  respondents  claimed  nothing  under 
the  mortgage,  that  they  had  no  Interest  In 
or  lien  upon  the  equity  of  redemption,  and 
that,  therefore,  no  action  to  foreclose  such 
equity  of  redemption  would  lie  against  them, 
should  have  dismissed  the  action  as  to  them." 
Banning  v.  Bradford  has  been  cited  with  ap- 
l>roval  in  Churchill  v.  Proctor,  31  Minn.  129, 


16  N.  W.  694;  Walton  ▼.  Perkins,  33  Minn. 
3.'i7,  23  N.  W.  527;  Cheever  v.  Converse,  35 
Minn.  179, 181,  28  N.  W.  217;  Wilson  v.  Jam- 
ison, 36  Minn.  59,  61,  29  N.  W.  887,  1  Am. 
St.  Rep.  035. 

Chamberlain  v.  Lyell  was  an  action  to 
foreclose  a  mortgage.  Lyell,  who  claimed 
the  mortgaged  premises  by  title  paramount, 
was  made  one  of  the  parties  defendant,  and 
it  was  sought  by  allegations  In  the  complaint 
to  attack  his  title.  He  Insisted  that  he  had 
no  Interest  In  the  subject  of  the  action,  as 
he  claimed  the  mortgaged  premises  by  title 
paramount,  and  asked  that  the  action  be  dis- 
missed as  to  him.  This  the  trial  court  de- 
nied, and  proceeded  to  try  the  action  as  to 
him.  The  plaintiff  had  Judgment  annulling 
Lyell's  Interest  The  Judgment  was  revers- 
ed, the  court  saying,  inter  alia:  "So  far  as 
the  mere  legal  rights  are  concerned  upon  a 
bill  of  foreclosure,  the  only  proper  parties 
to  the  suit  are  the  mortgagor  and  mortgagee, 
and  those  who  have  acquired  rights  or  In- 
terest under  them  subsequently  to  the  mort- 
gage; and  the  mortgagee  has  no  right  to 
make  one  who  claims  adversely  to  the  title 
of  the  mortgagor  a  party  defendant  for  the 
purpose  of  trying  the  validity  of  his  adverse 
claim  of  title  in  this  court."  Cited  with  ap- 
proval In  Summers  v.  Bromley,  28  Mich.  125; 
LIgare  v.  Semple,  32  Mich.  439,  445. 

In  Roberts  v.  Wood— an  action  to  foreclose 
a  mortgage— Norton  was  made  defendant, 
and  answered,  setting  up  title  In  himself  sub- 
sequent to  the  mortgage,  but  paramount 
thereto  under  a  tax  deed.  The  lower  court 
dismissed  the  action  as  to  him,  and  in  af- 
firming Its  action  In  this  respect  the  appel- 
late court  said:  "The  defendant  Norton 
claimed  under  a  title  which.  If  valid,  was 
paramount  to  the  mortgage  interest,  although 
subsequent  thereto  in  time.  It  is  well  settled 
that  the  validity  of  his  title  cannot  properly 
be  litigated  In  this  action.  *  *  *  It  was 
said  by  Mr.  Justice  Paine  In  Pelton  v.  Far- 
mln  [18  Wis.  227],  that,  'If  the  party  alleged 
to  claim  some  Interest  subsequent  and  sub- 
ject to  the  mortgage  claims  none,  he  should 
disclaim,  and  the  suit  should  be  dismissed  as 
to  blm.'  Adverse  claimants  cannot  be  made 
parties  to  a  foreclosure  suit  for  the  purpose 
of  litigating  their  titles.  The  only  proper 
parties  are  the  mortgagor  and  mortgagee, 
and  those  who  have  acquired  any  Interests 
from  them  subsequently  to  the  mortgage. 
An  adverse  claimant  is  a  stranger  to  the 
mortgage  and  the  estate.  His  Interest  can  In 
no  way  be  affected  by  the  suit,  and  he  has 
no  Interest  in  It  There  being  no  privity  be- 
tween him  and  the  mortgagee,  the  latter  can- 
not make  him  a  party  defendant  for  the 
purpose  of  trying  his  adverse  claim  In  the 
foreclosure  suit."  Jones  on  Mortgages  (5tb 
Ed.)  vol.  2,  I  1440.  "It  is  not  proper  In  a 
foreclosure  suit  to  try  a  claim  of  title  para- 
mount to  that  of  the  mortgagor.  The  only 
proper  object  of  the  suit  is  to  bar  the  mort- 
gagor and  those  claiming  under  him."     I'd. 
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1445.  See,  also,  Pom.  Rem.  &  Remedial 
Sights,  {  345;  Maxwell  on  Code  Pleading, 
p.  54.  "It  Is  almost  tbe  unlTeieal  rule  that 
questions  of  title  cannot  be  litigated  in  tbe 
ordinary  foreclosure  suit,  and  hence  that 
those  claiming  titles  adverse  or  paramount 
to  the  mortgagor  should  not  be  made  par- 
ties."  Ency.  of  PI.  &  Pr.  vol.  9,  p.  353.  The 
doctrine  that  the  question  of  paramount  title 
cannot  be  litigated  In  a  foreclosure  suit  has 
been  applied  in  cases  where  the  paramount 
title  Is  through  a  tax  deed  issued  subsequent 
to  tbe  giving  of  the  mortgage  sought  to  be 
forecloeed.  San  Francisco  v.  Lawton,  supra; 
Roberts  v.  Wood,  supra;  Pelton  v.  Farmin, 
18  Wis.  222;  Gage  v.  Perry,  93  III.  176,  179; 
Bozarth  v.  Landers,  113  111.  181, 185;  Whltte- 
more  ▼.  Sbiell  et  al.,  14  111.  App.  414.  One 
claiming  under  a  tax  deed  as  a  paramount 
title  Is  not  a  proper  party  to  a  proceeding 
for  tbe  foreclosure  of  a  mortgage.  See  Jones 
on  Mortgages,  vol  2,  IS  1440,  1445. 

As  we  nnderstand  the  authorities,  they  are 
that  one  who  claims  a  title  paramoiut  to 
that  of  tlie  mortgagor  and  mortgagee  to  the 
real  estate  covered  by  tbe  mortgage,  wheth- 
er such  title  be  by  tax  deed  or  otherwise, 
cannot  be  made  a  party  defendant  to  the 
.-iction  to  foreclose,  and  his  paramount  title 
therein  be  litigated,  without  his  consent.  He 
has  no  interest  in  the  subject  of  the  action, 
therefore  is  not  a  proper  party  thereto.  The 
question  before  us  Is  not  whether  a  party 
who  baa  voluntarily  pleaded  and  voluntarily 
litigated  his  paramount  title  in  a  foreclosure 
suit  would  be  boimd  by  the  judgment  ren- 
dered therein.  There  is  high  authority  that 
the  parties  would  be  concluded  by  such  ac- 
tion as  to  all  the  rights  litigated.  The  ques- 
tion here  is  whether  this  appellee  could  be 
compelled,  against  its  consent,  to  litigate  in 
this  action  Its  alleged  paramount  title  to  tbe 
mortgaged  premises.  After  an  exhaustive  in- 
vestigation of  tbe  question,  aided  by  elabo- 
rate briefs  of  counsel,  we  are  satisfied  that 
appellee,  under  such  conditions,  could  not  be 
compelled  to  litigate  its  title,  and  that  the 
trial  court  was  right  in  dismissing  upon  its 
application  tbe  action  as  to  It 

We  will  now  consider  cases  cited  by  coun- 
sel as  contra  the  conclusion  we  have  reached. 

Mendenhall  v.  Hall,  134  U.  S.  559,  10  Sup. 
Ct  616,  33  L.  Ed.  1012,  was  an  action  to 
foreclose  a  mortgage,  and  In  the  complaint 
it  was  charged  that  tbe  mortgagor,  by  col- 
Inslon  wltb  bis  brother,  one  Hall,  bad  per- 
mitted the  mortgaged  realty  to  go  to  sale 
for  delinquent  taxes,  and  be  purchased  by 
Hall  for  the  use  and  benefit  of  the  mort- 
gagor, wltb  the  purpose  of  defeating  the 
mortgage.  This  attack  upon  tbe  tax  deed 
was  a  part  of  the  relief  sought  In  the  com- 
plaint. The  tax  title  thus  sought  to  be  at- 
tacked was  not  Independent,  adverse,  and 
paramount,  but  subject  to  the  mortgage,  and 
properly  a  matter  of  Investigation  In  the  suit 
to  foreclose  the  mortgage.  The  tax  title 
there  attacked  was.  In  effect,  one  acquired 


by  the  mortgagor  subsequent  to  tbe  mort- 
gage wltb  tbe  intent  to  defeat  It 

In  Hefner  v.  N.  W.  Mutual  Life  Ins.  Co., 
123  U.  S.  747,  8  Sup.  Ct  337,  31  L.  Ed.  309, 
the  facts  were  these:  In  an  action  to  fore- 
close a  mortgage  the  mortgage  and  one  Cal- 
Innan  were  made  defendants.  By  apt  al- 
legations in  the  complaint,  any  claim  of  Cal- 
lanan  to  the  mortgaged  property  was  sub- 
mitted for  adjudication.  Callanan,  at  tbe 
time,  held  a  tax  deed  upon  the  mortgaged 
premises.  Although  served  wltb  process,  be 
failed  to  appear  to  the  action.  A  decree 
was  entered,  adjudging,  inter  alia,  that  Cal- 
lanan had  no  claim  or  Interest  whatever  in 
the  mortgaged  premises.  Plaintiff,  who  de- 
raigned  title  to  the  mortgaged  premises 
through  this  decree,  brought  ejectment 
against  certain  defendants,  claiming  title 
through  Callanan.  It  was  contended  by  the 
defendants  that  the  decree  In  the  foreclosure 
suit  could  not  and  did  not  adjudicate  the 
rights  of  Callanan  held  under  the  tax  deed, 
because  the  title  then  so  held  by  hinr  was 
Independent,  adverse,  and  paramount  to  the 
title  held  by  the  mortgagor  and  mortgagee. 
This  was  a  collateral  attack  upon  tbe  decree 
in  the  foreclosure  suit  The  court  held  that 
the  complaint  in  the  foreclosure  suit  by  apt 
allegations  made  tbe  claims  of  Callanan  un- 
der the  tax  deed  issues  in  the  case;  that  the 
court  had  Jurisdiction  to  determine  the  is- 
sues 80  presented;  that  by  Callanan  falling 
to  object,  on  tbe  ground  of  multlfkriousness, 
to  his  being  made  a  party,  he  waived  such 
objection,  and  the  decree  was  binding  upon 
him  In  any  collateral  attack  thereon.  Tbe 
case  difiFers  from  tbe  one  we  are  considering 
in  two  particulars.  In  the  case  before  us 
the  complaint  contained  no  allegations  at- 
tacking the  tax  title  of  appellee.  Further, 
appellee  objected  in  apt  time  to  being  made 
a  party  to  tbe  action.  The  court  does  not 
say  that,  if  Callanan  had  objected,  it  could 
have  compelled  hUn  to  litigate  bis  adverse 
title. 

Illinois,  where  a  tax  title  independent,  ad- 
verse, and  paramount  to  that  of  the  mort- 
gagor and  mortgagee  cannot  be  Investigated 
against  the  will  of  the  claimant  In  a  suit  to 
foreclose  the  mortgage,  holds  that  a  title 
under  a  tax  deed  procured  by  collusion  be- 
tween the  mortgagor  and  Its  holder  for  the 
purpose  of  defeating  the  mortgage,  beiug  for 
the  use  and  benefit  of  the  mortgagor,  is  sub- 
ject to  the  mortgage,  and  is  a  proper  matter 
for  investigation  in  a  suit  to  foreclose  the 
mortgage.  This  because  sucb  title,  acquired 
by  collusion  between  the  mortgagor  and 
mortgagee,  subsequent  to  tbe  giving  of  the 
mortgage,  with  intent  to  defeat  tbe  mort- 
gage, is  subject  to  the  mortgage,  and  is  not 
independent,  paramount,  and  adverse  to  the 
estate  of  the  mortgagor  and  mortgagee.  The 
interest  acquired  by  such  tax  deed  is  oper- 
ated on  by  the  mortgage.  Just  as  an  estate 
in  tbe  mortgaged  premises  acquired  by  the 
mortgagor  after  the  giving  of  the  mortgage. 
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The  complaint  in  snch  case  attacks  tbe  tax 
title  as  subject  and  subsequent  to  tbe  mort- 
gage. Cliurchlll  V.  Proctor,  31  Minn.  129,  16 
N.  W.  694,  Cummings  v.  Freer,  26  Mich.  128, 
Wlllilnson  V.  Green,  34  Mich.  221,  and  Men- 
deuhall  v.  Hall,  belong  to  this  class  of  cases. 

In  Kelscy  v.  Abbott,  13  Cal.  009,  610,  the 
adverse  tax  title  was  litigated  under  issues 
tendered  by  the  pleadings  and  by  consent  of 
the  parties. 

In  Railroad  r.  Wlllard,  61  Vt  134,  17  Ati. 
38,  21  L.  R.  A.  528,  15  Am.  St  Rep.  886,  the 
efifect  of  a  foreclosure  decree  arose  in  a  col- 
lateral proceeding  as  to  an  adverse  title  that 
might  have  been  litigated  In  the  foreclosure 
proceeding.  The  question  of  the  title  was 
within  the  Issues  of  tbe  foreclosure  proceed- 
ing. The  court,  in  effect,  held,  as  the  ques- 
tion of  such  title  might  have  been  under  the 
pleadings  and  by  consent  of  the  parties  liti- 
gated in  the  foreclosure  proceeding,  the  pre- 
sumption would  be  that  it  had  been  adjudicat- 
ed therein;  and  cites  Wilson  x.  Jamleson,  36 
Mhin.  59,  29  N.  W.  887,  1  Am.  St.  Rep.  635. 
The  latter  case  holds  that  In  a  proceeding  to 
foreclose  a  mortgage  a  tax  title  may,  if  the 
question  is  within  the  issoes,  be  litigated  by 
consent  of  the  parties. 

Railroad  Oonipany  v.  Wlllard,  belongs  to 
the  same  class  of  cases  as  Hefner  t.  N.  W. 
Insurance  Company. 

Middletown  Savings  Bank  v.  Bacharach,  46 
Conn.  513,  522,  falls  within  the  same  class  of 
cases  as  Meudeuhall  v.  Hall,  Cummings  v. 
Freer,  Wilkinson  v.  Green,  R.  R.  Company  v. 
Wlllard,  and  Churchill  v.  Proctor.  In  each 
of  these  cases  the  interest  claimed  to  he  held 
by  the  third  party  was,  according  to  the 
pleadings,  not  independent  or  paramount  to 
that  of  the  mortgagor,  but  subject  to  the  In- 
terest acquired  by  the  mortgagee  from  the 
mortgagor. 

Randle  v.  Boyd,  73  Ala.  282,  was  an  action 
to  foreclose  a  mortgage,  wherein  the  holder 
of  a  tax  title  by  tax  deed  Issued  subsequent 
to  the  giving  of  the  mortgage  was  made  par- 
ty defendant,  and  the  legality  of  the  tax  title 
adjudicated.  The  holders  of  the  tax  title  de- 
murred for  multifariousness,  contending  that 
the  lower  court  had  no  right  to  adjudicate 
the  validity  of  their  claim  under  the  tax  deed. 
The  demurrer  was  sustained,  and  tbe  action 
dismissed  as  to  them.  The  case  was  revers- 
ed, the  appellate  court  ruling  that  the  holders 
of  the  title  under  the  tax  deed  were  proper 
parties  to  the  action.  The  case  quoted  ap- 
provingly Banning  v.  Bradford;  Dial  v. 
Reynolds;  Chamberlain  v.  Lyeil;  2d  Tones  on 
Mortgages,  I  1440;  and  the  following  from 
such  section  in  Jones  on  Mortgages:  "The 
only  proper  parties  are  the  mortgagor  and 
mortgagee,  and  those  who  have  acquired  any 
interests  from  them  subsequently  to  the  mort- 
gage. An  adverse  claimant  Is  a  stranger  to 
the  mortgage  and  tbe  estate.  His  interests 
can  In  no  way  be  affected  by  the  suit,  and  he 
has  no  interest  in  it.  There  being  no  privity 
between  him  and  the  mortgagee,  the  latter 


cannot  make  htm  a  party  defendant  for  the 
purpose  of  trying  his  adverse  claim  in  the 
foreclosure  snlt."  The  general  principle  is 
thus  recognized,  but  the  court  concludes  It 
inapplicable  In  the  case  before  it,  as  we  un- 
derstand the  case,  for  two  reasons:  Because 
the  bolder  of  tbe  tax  deed  has  a  certain  Inter- 
est under  the  statutes  of  Alabama  In  the  eq- 
uity of  redemption.  This  reason,  under  our 
statutes,  would  not  apply  because  the  holder 
of  the  title  under  the  tax  deed  has  no  interest 
In  the  equity  of  redemption  of  the  mortgagor, 
but,  if  Ills  tax  deed  be  valid,  has  an  interest 
independent,  adverse  and  paramount  to  any 
Interest  of  the  mortgagor.  The  second  rea- 
son assigned  by  the  court  for  permitting  the 
tax  title  to  be  litigated  was  to  avoid  a  multi- 
plicity of  suits.  This  reason,  under  the  au- 
thorities, as  we  understand  them,  is  not  a 
sufficient  one  for  departing  the  general  rule. 
If  it  were  sufficient  to  justify  litigating  an  ad- 
verse tax  title.  It  would  seem  to  be  sufficient 
for  litigating  any  other  adverse  title  In  the 
foreclosure  suit 

The  foregoing  are  the  principal  cases  cited 
by  counsel  for  appellant. 

To  sum  up,  this  action  was  one  of  simple 
foreclosure,  appellee  being  made  a  defend- 
ant under  the  allegation  that  It  held  an  Inter- 
est subsequent  and  subject  to  the  mortgage. 
It  disclaimed  such  interest  by  the  allegation 
that  it  claimed  the  mortgaged  premises  un- 
der a  paramount  title— that  Is,  a  tax  deed— 
and  objected  to  litigating  such  title  under  the 
foreclosure  suit  The  objection  was  sustain- 
ed by  the  court  dismissing  the  action  as  to  It. 
We  think  the  ruling  of  the  court  right  that 
appellee,  under  the  facts,  could  not  be  com- 
pelled against  Its  objection  to  litigate  herein 
the  title  claimed  by  It  under  its  tax  deed. 

Judgment  affirmed.    Affirmed. 

20  C0I0.A.  113 
BOWLING  T.  CHAMBERS  et  al. 
(Court  of  Appeals  of  Colorado.    June  13,  1904.) 
NOTES— tiABrtrrr  of  sukett— bequest  to  sus 

UAKER  —  APPEAt— BECORD— AtJTHENTICATIOW 
— DISUiaSAL  OP  APPEAL  —  BEDOCKBTINQ  AS 
FBOCEEDINQ   IN   EBBOB. 

1.  A  record  on  appeal,  authenticated  by  the 
judge  instead  of  the  clerk,  is  a  nullity. 

2.  Where  appellant  fails  to  comply  with  Civ. 
Code,  {  389,  requiring  the  appellant  to  file  in 
the  office  of  the  clerk  of  the  Court  of  Appeals 
an  authenticated  copy  of  the  record  of  the  Judg- 
ment appealed  from  by  or  before  the  third  day 
of  the  next  term  of  court,  the  appeal  should  i)e 
dismissed. 

3.  Under  Mills'  Ann.  St  S  388a,  providing 
that  whenever  the  Supreme  Court  or  Court  of 
Appeals  shall  dismiss  an  appeal  for  lack  of  ju- 
risdiction, and  the  court  would  have  jurisdic- 
tion if  tile  action  had  come  up  on  writ  of  error, 
the  court  shall  order  the  clerk  to  enter  the  ac- 
tion as  pending  on  writ  of  error,  etc.,  the  court 
may  orcfer  a  case  wherein  the  appeal  has  been 
dismissed  because  of  appellant's  failure  to  file 
an  authenticated  copy  of  the  record  as  required 
by  Civ.  Code,  §  389,  to  be  redocketed  as  a  case 
pending  on  writ  of  error,  although  such  a  length 
of  time  has  elapsed  since  tbe  rendition  of  the 
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jadgment  that  appellant  conld  not  sue  ont  a 
writ  of  error. 

4.  Alleged  error  in  dismissing  a  salt  aa  to  one 
defendant  on  the  gronnd  tliat  summons  had  not 
been  served  upon  him  cannot  be  considered  on 
appeal  where  the  motion  to  dismiss,  the  aflSda- 
Tit  in  support  thereof,  and  exception  to  the  rul- 
ing of  the  court  are  not  made  a  part  of  the  rec- 
ord by  bill  of  exceptions. 

5.  An  agreement  to  extend  time  on  a  note,  in 
order  to  have  the  effect  of  discharging  the  snre- 
t;^,  must  be  supported  by  a  sufficient  considera- 
tion. 

6.  In  an  action  on  a  note  against  the  surety, 
testimony  that  defendant  notified  the  payee  aft- 
er maturity  that  the  maker  had  property  which 
he  was  selling,  and  expected  to  leave  the  state, 
and  that  the  surety  wanted  the  note  settled,  or 
wanted  the  payee  to  get  it  settled,"  was  insuf- 
ficient to  show  a  reqaest  or  demand  that  the 
payee  sue  the  maker. 

7.  Instructions  having^  no  foundation  in  the 
evidence  should  not  be  given. 

Brror  to  Archuleta  County  Court 
Action  by  S.  E.  Bowling  against  C.  W. 
Chambers  and  another.   There  was  Judgment 
for  defendants,  and  plaintifT  brings  error. 
Reversed. 

Chas.  A.  Johnson,  for  plaintiff  In  error. 
John  F.  Spidcard  (Calvin  E.  Reed,  of  coun- 
sel), for  defendants  In  error. 


MAXWELL,  J.  September  15,  1900,  there 
was  lodged  in  the  office  of  the  clerk  of  this 
conrt  what  purported  to  be  an  authenticated 
copy  of  the  record  in  this  case.  Defendants 
in  error,  Jnne  20,  1901,  filed  a  motion  to  dis- 
miss the  appeal  upon  the  ground  that  the 
record  filed  had  been  authenticated  by  the 
judge  pf  the  county  covit  of  Archuleta  coun- 
ty, and  not  by  the  clerk,  there  being  at  the 
time  of  such  authentication  a  duly  appointed 
clerk.  Plaintiff  in  error  conceded  this  point 
to  be  well  taken,  and  asked  leave  to  with- 
draw the  record  for  the  purpose  of  having 
the  same  duly  authenticated.  This  motion 
to  dismiss  was  denied,  and  leave  to  with- 
draw the  record  granted.  The  record  was 
withdrawn,  and  refiled  November  7,  1901, 
authenticated  by  the  clerk  of  the  court  below. 
November  29,  1901,  defendants  in  error  re- 
newed their  motion  to  dismiss,  which  motion 
was  denied,  with  leave  to  renew  and  argue 
the  same  on  final  hearing. 

The  authentication  of  the  transcript  of  the 
record  Is  a  clerical  duty.  In  McNevlns  v.  Mc- 
Nevins,  28  Colo.  247,  64  Pac.  200,  the  Su- 
preme Court  has  said:  "While  the  court  may 
dispense  with  the  services  of  the  clerk  and 
revoke  the  appointment,  and  then  resume  the 
power  to  perform  clerical  duties,  yet  so  long 
as  the  appointment  of  the  clerk,  once  made, 
is  not  revoked,  the  latter  official  alone,  or  by 
his  deputy,  has  power  to  discharge  the  cler- 
ical duties  of  the  office."  The  record  filed 
herein,  having  been  authenticated  by  the 
Judge,  was  a  nullity,  and  section  389  of  the 
Civil  Code,  which  requii-es  the  appellant  to 
file  in  the  office  of  the  clerk  of  this  court  an 

JS.  See  Principal  and  Surety,  v«L  40,  Cent  Dig. 
77  P.— 2 


authe&tlcftted  copy  of  th4  record  of  the  judg- 
ment appealed  from  by  or  before  the  third 
day  of  the  next  term  of  the  court,  not  having 
been  complied  with,  the  appeal  should  have 
been  dismissed.  Perkins  v.  Boyd  (Colo.  App.) 
68  Pac  1062,  and  Moynahan  v.  Perkins,  Id., 
are  In  conflict  with  Taylor  v.  Colorado  Iron 
Works,  29  Colo.  372,  68  Pac.  218*  and  the 
rule  herein  announced,  and  are  hereby  over- 
ruled. 

Plaintiff  in  error  invokes  the  aid  of  section 
388a,  Mills'  Ann.  Code,  which  provides: 
"Whenever  the  Supreme  Court  or  the  Court 
of  Appeals  shall  dismiss  an  appeal  for  lack 
of  Jurisdiction  to  entertain  the  same,  and  It 
appearing  that  the  conrt  would  have  Jurisdic- 
tion If  the  action  had  come  up  on  vn^t  of 
error,  the  court  shall  order  the  clerk,  without 
additional  fees,  to  enter  the  action  as  pending 
on  writ  of  error,  and  thereupon  all  the  pro- 
ceedings Shalt  be  such  as  if  the  action  had 
originally  been  brought  to  the  court  on  writ 
of  wror."  Defendants  In  error  contend  that, 
more  than  three  years  having  elapsed  since 
the  rendition  of  the  Judgment  herein,  the 
court  Is  as  powerless  to  order  the  case  re- 
docketed  on  error  as  the  plaintiff  in  error 
would  be  to  now  sue  out  a  writ  of  error.  We 
do  not  construe  the  above-quoted  section  of 
the  Code  to  permit  or  command  a  redocket- 
ing  of  the  case  on  eiror  In  a  sense  which 
would  Involve  the  isBoance  of  a  scire  facias 
and  proceedings  incident  to  the  commence- 
ment of  a  new  suit  by  writ  of  error.  The 
command  Is:  "The  court  shall  order  the 
clerk  *  *  '  to  enter  the  action  as  pend- 
ing on  writ  of  error,  and  thereupon  all  the 
proceedings  shall  be  such  as  if  the  action 
had  originally  been  brought  to  the  court  on 
writ  of  error."  The  language  Indicates  that 
it  was  the  Intention  of  the  Legislature  to  pro- 
vide a  method  to  reach  Just  such  cases  as 
this  record  presents;  that  the  case  should  be 
considered  as  pending  on  error,  and  not  on 
appeal,  from  the  day  when  the  record  was 
filed;  that  It  should  not  lose  its  place  or 
number  on  the  docket,  and  should  be  consid- 
ered and  determined,  when  reached,  as  if  It 
had  originally  been  brought  bere  on  writ  of 
erroR 

The  Jurisdiction  of  this  court  to  entertain 
this  matter  If  It  bad  come  up  on  writ  of 
enoc  must  be  conceded,  and  we  think  that 
the  case  falls  wltbln  the  mandate  of  the 
above-quoted  section  of  the  Code.  Such 
seems  to  have  been  the  view  taken  by  the  Su- 
preme Court  in  D.  &  R.  G.  R.  R.  Co.  v.  Peter- 
son, 30  Colo.  77,  69  Pac.  578,  where  it  is  said: 
"The  case  was  docketed  as  an  appeal  from 
the  county  court  of  EI  Paso  county.  This 
court  has  Jorisdlction  to  review  the  Judg- 
ment by  writ  of  error,  but  not  on  appeal.  In 
such  circumstances  out  statute  provides  ttiat 
the  appeal  shall  be  dismissed,  and  the  case 
redocketed  on  error.  Orders  so  providing  are 
therefore  entered.  Mills'  Ann.  Code,  S  S88a." 
The  motion  to  dismiss  will  be  allowed,  the 
clerk  ordered  to  enter  the  acUoD  as  pending 
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on  writ  of  error.  Orders  so  providing  axe 
rheref<we  entered. 

This  snit  was  commenced  Ijefore  a  justice 
of  tlie  peace  by  plaintiff  in  error  against  C. 
W.  Chambers  and  R.  J.  Ctiambers  upon  a 
promissory  note.  C.  W.  was  not  served  with 
Rummons,  did  not  appear,  and  suit  was  dis- 
missed as  to  him  by  the  Justice  of  the  peace. 
A  Jury  trial  resulted  in  a  verdict  and  Judg- 
ment in  favor  of  R.  J.  On  appeal  to  the 
county  court,  before  the  trial,  the  suit  was 
again  dismissed  as  to  C.  W.,  and  a  Jury 
trial  again  resulted  in  a  verdict  and  Judg- 
ment in  favor  of  R.  J.  Therefrom  this  writ 
of  error  is  prosecuted.  Twenty-five  errors 
are  assigned.  Only  those,  however,  relied 
upon  by  counsel  in  his  brief  will  be  consid- 
ered, which  challenge  the  action  of  the  court 
In  dismissing  the  suit  as  to  G.  W.,  the  instruc- 
tions to  the  Jury  given  at  the  request  of  the 
defendant,  and  the  sufflciency  of  the  evidence 
to  support  the  verdict 

O.  W.  entered  a  8i>ecial  appearance  in  the 
county  court,  moved  a  dismissal  as  to  himself 
for  the  reason  that  summons  had  not  been 
served  apon  him,  which  motion  was  support- 
ed by  his  affidavit.  The  motion  to  dismiss, 
the  affidavit  in  support  thereof,  and  excep- 
tion to  the  ruling  of  the  court  thereon,  are 
not  made  a  jwrt  of  the  record  by  the  bill  of 
exceptions,  and  therefore  the  assignment  of 
error  based  thereon  cannot  be  considered. 
Rudolph  V.  Smith  (Colo.  App.)  72  Pac.  817. 

There  being  no  pleadings,  we  gain  a  knowl- 
edge of  the  facts  from  the  evidence,  from 
which  it  appears  that  the  note  sued  on  is 
for  $100,  dated  January  4,  1893,  payable  six 
months  after  date,  to  the  order  of  S.  E.  Bowl- 
ing, plaintiff  in  error,  who  is  the  wife  of 
H.  R.  Bowling,  who  acted  as  plaintiff  in  er- 
ror's agent  throughout  the  transactions  here- 
in involved.  It  is  conceded  that  B.  J.  sign- 
ed the  note  as  surety  for  C.  W.  R.  3,  de- 
fended upon  the  grounds:  First,  that  after 
maturity  of  the  note,  without  his  knowledge 
or  consent,  the  owner  of  the  note  granted  an 
p.xtension  of  time  to  the  principal;  second, 
that  after  the  maturity  of  the  note  he  noti- 
fled  the  owner  thereof  that  the  principal  was 
disposing  of  his  property  with  a  view  of  leav- 
ing the  state,  and  that  he  wanted  the  mat- 
ter settled  up.  With  the  general  verdict  in 
favor  of  defendant  in  error  R.  J.  the  Jury 
returned  answers  to  12  questions  submitted 
to  them  by  the  court  at  the  request  of  coun- 
sel for  plaintiff  in  error.  These  special  find- 
ings were,  substantially,  that  the  note  bad 
not  been  paid;  that  there  was  due  thereon 
$185.93;  that  plaintiff  agreed  with  the  prin- 
cipal to  extend  the  time  of  the  payment  of 
the  note;  that  the  principal  did  not  pay, 
deliver,  or  give,  or  promise  to  pay,  deliver, 
or  give,  to  the  owner  of  the  note,  anything 
of  value,  or  any  consideration  whatever,  for 
such  extension.  There  is  no  conflict  of  au- 
thority as  to  the  rule  that  an  agreement  to 
extend  time,  in  order  to  have  the  effect  of 
discharging  the  surety,  must  be  supported  by 


a  saftdent  consideration.  It  must  be  a  valid 
agreement  between  the  maker  and  holder  of 
the  note.  Winne  v.  Colo.  Springs  Co.,  3 
Colo.  155;  Fisher  v.  Bank,  22  Colo.  373,  45 
Pac.  440;  Drescher  v.  Fulham,  11  Colo.  App. 
62,  52  Pac.  686;  Brandt  on  Suretyship,  etc., 
{  342.  The  special  findings  clearly  indicate 
that  the  general  verdict  in  favor  of  the  sure- 
ty was  not  based  upon  the  defense  that  the 
surety  was  discharged  by  reason  of  a  valid 
agreement  of  extension,  and  it  will  not  be 
necessary  to  consider  the  assignments  of 
error  based  upon  instructions  to  the  Jury 
upon  this  proposition. 

No  special  findings  were  requested  or  made 
upon  the  second  defense  interposed  by  the 
surety.  Upon  this  proposition  the  record  dis- 
closes that  R.  J.  testified  that  six  months 
after  the  maturity  of  the  note  he  had  a  con- 
versation virith  Mr.  Bowling,  in  the  presence 
of  his  son,  regarding  the  note.  In  this  con- 
nection his  testimony  was:  "Q.  Will  you 
state  to  the  Jury  exactly  what  transpired  at 
this  conversation?  A.  Wby,  I  notified  Mr. 
Bowling  that  my  brother  bad  property,  and 
that  be  was  selling,  and  expected  to  settle 
up  his  business,  as  be  was  going  to  leave 
the  state  on  account  of  his  wife's  health,  and 
was  able  to  pay  it  at  that  time,  and  I  want- 
ed it  settled,  and  I  told  Mr.  Bowling  plainly 
that  I  wanted  it  settled."  And  on  cross-ex- 
amination: "Q.  What  was  said  about  the 
note?  A.  I  don't  remember.  I  think  I  said, 
'Mr.  Bowling,  I  would  like  to  have  you  pre- 
sent that  note  for  payment,  and  settle  it  up.' 
Q.  What  else  did  you  say?  A.  I  told  bim 
that  my  brother  was  selling  his  property  with 
the  view  of  removing  from  the  state,  and  I 
wanted  him  to  get  It  settled."  The  forego- 
ing Is  all  his  testimony  upon  this  point  The 
son  corroborated  the  above  testimony.  Mr. 
Bowling  irasltlvely  denies  ever  having  had 
such  conversation.  At  the  request  of  defend- 
ant, over  the  objection  of  plaintiff,  the  court 
gave  the  Jury  the  following  instruction:  "If 
you  find  from  the  evidence  that  R.  J.  Cham- 
bers was  surety  on  said  note,  and  was  known 
as  such  at  the  time  of  the  execution  of  said 
note  to  H.  R.  Bowling,  agent  for  S.  B.  Bowl- 
ing; and  if  you  further  find  from  the  evi- 
dence that  after  the  maturity  of  said  note 
R.  J.  Chambers,  the  surety  on  said  note,  re- 
quested H.  R.  Bowling  to  proceed  to  collect 
the  same,  and  that  H.  R.  Bowllnig  failed  and 
neglected  to  do  the  same;  that  at  said  time 
C.  W.  Chambers,  the  principal  maker  of  said 
note  was  in  solvent  circumstances;  that  aft- 
erwards he  became  insolvent— then  you  are 
instructed  to  find  for  defendant  R.  J.  Cham- 
bers, and  release  him  from  all  obligations 
under  said  note."  It  Is  said  that  authority 
for  this  instruction  is  found  in  Martin  v. 
Skehan,  2  Colo.  615,  wherein  It  was  held  that 
In  an  action  in  assumpsit  upon  a  Joint  and 
several  promissory  note  a  plea  by  the  surety 
to  the  effect  that  shortly  after  the  maturity 
of  the  note  he  notified  and  requested  the 
plaintiff  to  forthwith  proceed  and  collect  the 
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note  of  the  principal,  trhicb  was  not '  done, 
that  the  principal  afterwards  became  insol- 
vent, and  that  the  surety,  tbrougb  the  de- 
fendflnt's  laches,  lost  the  indemnity  which 
lie  would  have  had  If  the  plaintiff  had  been 
diligent  in  the  premises,  was  a  good  defense 
in  law.  We  do  not  think  the  facts  disclosed 
by  the  record  bring  this  case  within  the 
rule  laid  down  in  Martin  v.  Skehan.  There, 
it  will  be  noted,  the  plaintiffs  were  notified 
and  requested  to  forthwith  proceed  and  col- 
lect the  note.  Here  the  surety  said  to  the 
holder,  "I  want  It  settled,  and  told  Mr.  Bowl- 
ing plainly  that  I  wanted  it  settled."  This 
comes  far  short  of  being  a  notice  or  request 
to  forthwith  proceed  and  collect  the  note,  and 
may  be  said  to  be  simply  the  expression  of 
a  wish  or  desire,  which  every  honest  man 
would  entertain  with  reference  to  a  pecu- 
niary obligation  resting  upon  him.  In  dls- 
rnssing  this  subject,  Brandt  In  his  work  on 
Snretysblp,  etc.,  i  240,  says:  "A  notice  to  the 
iTedltor  to  sue,  which  will  discharge  the  sure- 
ty If  not  complied  with,  should  be  so  clear 
and  distinct  that  the  meaning  of  the  surety 
<-an  be  at  once  apprehended  without  explana- 
tion or  argument"  The  Legislatures  of 
many  states  have  by  statute  provided  that 
the  surety  may,  by  notice,  require  the  cred- 
itor to  proceed  by  suit  against  the  principal, 
and  a  failure  npon  the  part  of  the  creditor 
so  to  do,  and  subsequent  insolvency  of  the 
principal,  discbarges  the  surety.  We  have 
no  such  statute  in  this  state.  An  examina- 
tion of  the  authorities  which  support  the  rule 
laid  down  In  Martin  v.  Skehan,  supra,  leads 
to  the  conclusion  that  the  courts  which  have 
.ndopted  the  rule  are  not  disposed  to  extend 
it;  that  It  is  not  <me  to  be  applied  with 
laxity;  that  to  discbarge  a  surety  by  reasou 
of  neglect  to  proceed  against  the  solvent  prin- 
cipal, on  request,  it  must  be  shown  that  the 
ereditor  was  requested  to  enforce  the  collec- 
tion of  the  debt  by  "due  process  of  law." 
A  hint  to  sue  is  not  sufHclent.  The-  request 
or  notice  must  be  clear  and  explicit,  not  lia- 
ble to  misapprehension  or  misunderstanding, 
.ind  must  be  a  positive  direction  to  sue. 
tioodwin  V.  SImonson,  74  N.  Y.  133;  Singer 
V.  Troutman,  49  Barb.  182;  Greenawalt  v. 
Kreider,  3  Pa.  264,  45  Am.  Dec.  639.  In  the 
rase  under  consideration,  no  request  what- 
ever was  made  by  the  surety  upon  the  cred- 
itor to  proceed  in  any  manner  to  collect  the 
note;  simply  an  expression  of  the  surety 
to  the  effect  that  he  wanted  the  note  settled. 
The  Instruction  quoted  above,  under  the 
facts  disclosed  by  this  record,  was  erroneous 
in  that  it  assumes  that  there  was  evidence 
to  support  tbe  contention  that  the  surety 
bad  requested  the  creditor  to  proceed  to  col- 
lect the  note.  In  Plsk  v.  Greeley  Electric 
Light  Co.,  3  Colo.  App.  819,  324,  33  Pac.  70, 
Tl,  this  court  has  said:  "Tbe  Instructions 
iibould  in  all  cases  be  based  upon  the  evi- 
dence, and  an  Instruction,  no  matter  bow 
correct  the  principle  which  It  may  announce, 
that  Impliedly  assumes  the  existence  of  evi- 


dence which  was  not  given,  is  erroneous. 
It  is  calculated  to  bewilder  and  mislead  tbe 
Jury  by  producing  the  Impression  that  In  tbe 
mind  of  the  court  some  such  state  of  facts 
as  the  Instruction  supposes  may  be  Inferred 
from  the  evidence  siven,  or  concealed  within 
It  The  authorities  upon  this  proposition 
are  numerous  and  uniform"— citing  a  number 
of  cases. 

For  this  en-or  the  Judgment  of  tbe  court 
below  must  be  reversed.    Iteversed. 


KROBTCII  et  al.  v.  MORGAN,  Judge. 
(Supreme  Court  of  Idaho.    June  11,  3904.) 

NONSUIT— WRIT  OP  MANDATE  —  RKMAND  FOB 
NEW  TBIAL— DISMISSED  ON  OPENING  STATE- 
MENT—MANDAMUS FOB   nETBIAL— ACTION. 

1.  At  close  of  plaintiffs'  evidence,  court  grant- 
ed motion  for  nonsuit  and  entered  judgment  of 
dismissal,  from  which  an  appeal  was  taken.  It 
was  held  on  appeal  that  plaintiffs  had  made  a 
prima  facie  case,  and  cause  was  remanded  for 
a  new  trial.  Cause  came  on  for  retrial  before 
court  with  jury,  and,  after  counsel  for  plain- 
tiff had  made  his  opening  statement  to  jury,  the 
court  sustained  a  motion  to  dismiss  the  action 
and  entered  judgment  of  dismissal.  Thereupon 
a  writ  of  mandate  was  prayed  for  to  require 
court  to  proceed  and  try  said  action  as  directed 
by  decision  of  apt>ellate  court.  Held,  that  the 
writ  should  issue. 

(Syllabus  by  the  Court.) 

Application  of  Lawrence  S.  Krootch  and 
John  B.  Kroetch  for  a  writ  of  mandamus  to 
Kalph  T.  Morgan,  judge  of  the  district  court 
of  the  First  Judicial  district.    Writ  granted. 

Charles  L.  Heitman,  for  plaintiffs. 

SULLIVAN,  C.  J.  This  is  au  application 
for  a  writ  of  mandate  to  Hon.  Ralph  T.  Mor- 
gan, Judge  of  the  district  court  of  the  First 
Judicial  district  of  tbe  state  of  Idaho,  and 
arises  out  of  the  suit  of  Kroetch  Bros,  et  al. 
v.  Empire  Mill  Company  et  al.,  rejiorted  iu 
74  Pac.  808.  This  case  was  tried  in  said 
district  court  by  said  Judge  in  the  year  1903; 
and  after  philntiffs  had  introduced  all  of 
their  evidence,  on  motion  of  tbe  defendants, 
a  Judgment  of  nonsuit  was  entered.  From 
that  Judgment  the  plaintiffs  appealed  to  this 
court,  and  the  opinion  on  that  appeal  Is 
found  as  above  stated.  The  Judgment  of 
nonsuit  was  reversed,  and  the  cause  remand- 
ed. The  cause  thereafter  came  on  for  trial 
before  said  court  on  the  lUth  day  of  March, 
1904,  sitting  with  the  Jury.  After  the  Jury 
had  been  Impaneled  the  attorney  for  the 
plaintiffs  made  his  opening  statement  to 
them,  at  tbe  close  of  which  counsel  for  the 
defendant  Interposed  a  motion  for  a  Judg- 
ment based  ou  the  opening  statement  of 
counsel,  which  motion  was  sustained  by  the 
court,  and  a  Judgment  of  dismissal  entered, 
to  all  of  which  the  plaintiff  duly  excepted. 
Thereupon  an  application  was  made  for  a 
writ  of  mandate  to  compel  said  Judge  to 
proceed  and  try  said  cause,  on  the  ground 
that  said  court,  by  the  dismissal  of  said  ac- 
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tton,  had  failed  to  comply  witb  the  mandate 
of  this  court  as  expressed  in  the  opinion 
aforesaid.  In  that  opinion  the  court  says: 
"Appellants  assign  39  errors  in  the  rulings  of 
the  court  in  this  case,  the  last  one  of  which 
is  directed  against  the  action  of  the  court 
In  granting  a  nonsuit.  Without  discussing  the 
evidence  introduced,  suffice  it  to  say  that  the 
court  erred  In  taking  the  case  from  the  Jury. 
PlaintUfs  had  made  at  least  a  prima  facie 
case.  They  had  shown  a  purchase  of  the 
property  and  introduced  a  bill  of  sale  there- 
for, and  proved  that  they  had  taken  posses- 
sion of  the  property  and  its  conversion  by 
defendants.  This  court  has  held  that  it  Is 
reversible  error  to  grant  a  nonsuit  where 
the  plaintiff  has  made  a  prima  facie  case. 

•  •  *  Since  we  have  concluded  that  the 
Judgment  of  nonsuit  was  erroneously  enter- 
ed, and  that  the  case  must  go  back  for  trial, 
it  becomes  our  duty,  under  the  law,  to  pass 
upon  each  of  the  39  assignments  of  error. 

*  *  *  The  Judgment  is  reversed  and  the 
caose  remanded." 

It  will  be  observed  from  the  above  quota- 
tion that  the  court  held  in  that  opinion  that 
the  plaintiff  had  made  a  prima  facie  case, 
and  the  cause  was  sent  back  to  the  district 
court  for  trial;  and,  as  above  stated,  the 
court  began  the  trial  of  said  cause.  After 
the  impanelment  of  the  Jury  counsel  for  ap- 
pellant made  his  opening  statement  to  the 
Jury,  which  Is  before  us;  and,  as  we  under- 
stand it,  it  covers  and  includes  the  facts 
presented  by  the  evidence  contained  in  the 
transcript  on  the  former  appeal.  That  be- 
ing true,  the  court,  in  entering  said  Judgment 
of  dismissal  at  that  time,  failed  to  comply 
with  the  mandate  of  this  court  as  expressed 
in  said  opinion.  Upon  that  state  of  facts  the 
peremptory  writ  of  mandate  must  issue,  di- 
recting said  Judge  to  proceed  and  try  said 
cause.  In  the  Issuance  of  said  writ  the 
court  does  not  intend  to  Intimate  that  the 
trial  Judge  intended  to  disobey  the  mandate 
of  this  court  as  expressed  in  said  opinion, 
but  had  taken  the  view  that,  if  every  fact 
stated  by  counsel  for  plaintiff  in  his  said 
opening  statement  to  the  Jury  were  proved, 
the  plaintiff  would  not  be  entitled  to  a  Judg- 
ment, and  hence  concluded  that  said  state- 
ment contained  other  facts  than  those  shown 
by  the  evidence  presented  on  the  former 
trial,  and  concluded  that,  if  said  statements 
were  all  established  by  competent  evidence, 
plaintiffs  would  not  be  entitled  to  a  verdict 
or  Judgment.  But  as  this  court  had  held, 
In  its  former  opinion,  that  the  plaintiffs' 
evidence  established  a  prima  facie  case,  it 
was  the  duty  of  the  court  to  proceed  and 
retry  the  cause. 

It  is  suggested,  under  the  iffovisions  of  sec- 
tion 4980,  Rev.  St.  1887,  that  this  court 
should  not  issue  the  peremptory  writ  in  the 
first  instance  on  this  application.  The  court 
considered  that  point,  and  concluded  that  by 
the  terms  of  the  former  opinion  of  this  court 
in  said  cause  the  trial  court  was  directed  to 


proceed  and  try  the  same,  and  a»  It  had 
failed  to  do  to,  and  had  entered  a  Judgment 
of  dismissal  without  trying  the  cause,  the 
court  concluded  to  Issue  the  peremptory 
writ.  The  writ  must  be  allowed,  and  it  is  so 
ordered.  Costs  of  this  proceeding  are  award- 
ed to  the  plaintiffs. 

^  AILSHIE,  J.,  concurs. 

STOCK8LAGER,  3.  With  the  facts  as 
they  exist  In  this  caae,  I  concur  in  the  con- 
clusion reached. 


RAUH  V.  OLIVER, 
(Supreme  Court  of  Idaho.    May  11,  1904.) 

ATPEAL  —  QUESTIONS     BBVIEWABLK — PLEADINa 

—STATEMENT  OT  CAUSE   OF  ACTION— NOW - 

SUIT— PBEUAIURE   OBDER. 

1.  The  action  of  the  court  in  overruliag  de- 
fendant's demurrer  to  a  complaint  cannot  be 
reviewed  on  an  appeal  taken  by  the  plaintiff. 

2.  Under  the  provisions  of  our  Code  of  Civil 
Procedure,  the  technicalities  of  pleading,  under 
the  common  law,  have  been  dispensed  witb,  and 
the  plaintiff  need  only  state  his  cause  of  action 
in  ordinary  and  concise  language,  whether  it  be 
in  assumpsit,  trespass,  or  ejectment,  without 
regard  to  the  ancient  forma  of  pleading,  and  the 
plaintiff  can  be  sent  out  of  court  only  when, 
upon  his  facts,  he  is  entitled  to  no  relief  either 
at  law  or  in  equity. 

3.  Under  the  provisions  of  subdivision  5  of 
section  4354  of  the  Revised  Statutes  of  1887.  it 
is  error  for  the  court  to  grant  a  nonsuit  before 
the  plaintiff  has  introduced  his  evidence,  or  of- 
fered to  do  80,  and  rested. 

(Syllabus  by  the  Ourt.) 

Appeal  from  District  Court,  Idaho  County; 
E.  C.  Steele,  Judge. 

Action  by  J.  B.  Ranh  against  E.  W.  Oliver. 
From  a  Judgment  for  defendant,  plaintiff  ap- 
peals.   Reversed. 

James  De  Haven,  Clay  McNamee,  and  D. 
W.  Bailey,  for  appellant.  A.  S.  Hardy  and 
Fogg  &  Nugent,  for  respondent 

SULLIVAN,  C.  J.  This  is  an  action  to  re- 
cover for  carrying  United  States  mail  from 
Mt.  Idaho  to  Florence,  Idaho.  It  is  alleged 
In  the  complaint  that  In  December,  1898, 
one  Holsclaw  entered  into  a  contract  with 
the  United  States,  wherein  he  contracted 
to  carry  the  United  States  mail  between 
Grangeville,  Idaho,  and  Florence,  Idaho,  as 
a  subcontractor  under  what  was  known  as 
the  Underwood  mail  contract,  and  that  the 
respondent,  Oliver,  was  one  of  said  Hols- 
claw's  sureties  for  the  faithful  performance 
of  the  duties  imposed  by  said  contract;  that 
in  August,  1899,  said  Holsclaw  failed  to  com- 
ply with  the  conditions  of  said  contract, 
and  ceased  to  carry  said  mail  on  said  route, 
and  that  the  defendant,  Oliver,  as  one  of  the 
sureties  aforesaid,  assumed  the  duties  and 
conditions  of  said  contract,  aud  carried  said 
mail  from  about  August  1, 1899,  to  December 
19,  1899;  that  on  or  about  the  last-named 
date  respondent,  Oliver,  as  surety  as  afore- 
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Mid,  employed  one  A.  O.  Smith  to  carry  said 
mall,  and  agreed  to  pay  said  Smith  and  his 
employes  for  such  serrtces  the  sum  of  $2,200 
per  year,  payable  quarterly,  and  to  pay  the 
same  oat  of  the  money  received  by  him 
dom  the  United  States  in  payment  for  such 
■errlces  and  expenses ;  that,  immediately  aft- 
er making  said  contract  and  agreement,  said 
Smith  and  plaintUT,  relying  on  said  promise, 
eotered  upon  the  duties  of  said  contract,  and 
began  carrying  said  mall,  and  did  carry  the 
same  for  82  days,  and  that  during  said  time, 
and  at  the  request  of  Smith,  this  appellant 
^d  (or  and  on  account  of  expenses  of  said 
mall  route  the  sum  of  $175  In  order  to  enable 
Smith  to  fill  said  contract;  that  said  work 
and  labor  was  reasonably  worth,  and  the 
said  Smith  and  said  Oliver  agreed  to  pay 
therefor,  the  sum  of  $185,  and  on  the  &th 
day  of  April,  1900,  said  Smith  assigned  to 
plaintiff  $360  of  the  money  due  on  said  con- 
tract, in  two  written  loBtruments,  which 
instruments  are  set  forth  in  the  complaint; 
that  on  or  about  the  10th  day  of  July  the 
■aid  Oliver  received  from  the  United  States 
in  payment  for  carrying  said  mall  on  said 
tonte  from  December  19,  1889,  to  April  6, 
1900,  the  sum  of  $550,  and  that  $300  thereof 
was  received  to  and  for  the  use  of  plaintiff 
and  belonged  to  plaintiff,  and  is  now  due 
him  In  payment  for  services  rendered  and 
money  paid  for  expenses  as  hereinbefore  al- 
lied; that  on  or  about  the  6th  day  of  April, 
1900,  and  at  divers  times  thereafter,  plaintiff 
demanded  payment  of  said  sum  from  the 
defendant,  and  that  on  or  about  December  14, 
1800,  the  defendant  promise  and  agreed  to 
pay  ttie  same  in  full;  that  Smith  is  now  In- 
tolvent,  and  has  been  since  September,  1000, 
and  has  resided  outside  of  the  state  of  Idaho. 
Then  follows  the  prayer  for  Judgment  against 
the  defendant  for  the  sum  of  $300  and  costs 
ot  the  action,  and  plaintiff  waives  any  further 
lom  due  from  the  defendant  The  waiver 
was  made  in  order  to  bring  the  amount  sued 
t<x  within  the  Jurisdiction  of  the  Justice's 
court  where  this  suit  was  first  Instituted. 
To  this  complaint  the  respondent  interposed 
a  demurrer  on  numerous  grounds,  which  de- 
murrer was  overruled  by  the  court,  and,  as 
no  appeal  was  taken  from  the  order  overrul- 
ing the  demurrer,  the  action  of  the  court 
therein  cannot  be  reviewed  on  this  appeal. 
It  appears  from  the  record  that  said  com- 
plaint wus  the  second  amended  complaint  fil- 
ed in  said  action.  After  the  overruling  of 
Bald  demurrer,  the  defendant  answered,  deny- 
ing generally  each  and  every  allegation  con- 
tained in  the  complaint,  and  set  up  four 
separate  defenses.  As  a  second  defense,  the 
an>ellant  alleges  that  he  received  from  said 
Uolsckiw  on  or  about  July  10,  1900,  on  ac- 
count of  the  mall  contract  mentioned  in 
plaintiff's  complaint,  the  sum  of  $427.50; 
that  he  received  no  other  or  greater  simi; 
that  on  or  about  December  19,  1889,  said 
Smith  contracted  with  the  defendant  to  fur- 


nish him  with  bay  and  grain  to  be  used  by 
him  on  the  mail  route  mentioned  in  said  com- 
plaint, and  also  hired  from  defendant  horses 
to  be  used  on  said  route,  and  agreed  to  pay 
the  defendant  the  reasonable  worth  and  val- 
ue of  such  hay  and  grain  as  defendant  should 
from  time  to  time  furnish  iiim,  and  also 
the  reasonable  use  and  value  of  the  services 
of  said  horses,  and  that  said  Smith  agreed 
with  defendant  that  he  might  and  ahotild 
retain  the  full  value  of  said  hay  and  grain 
and  said  horse  hire  for  any  amount  that 
might  become  due  Smith  for  services  upon 
said  mall  contract,  and  deduct  the  same  from 
any  money  that  might  come  into  the  de- 
fendant's hands  from  the  United  States  gov- 
ernment from  said  contract;  and  it  Is  alleg- 
ed that  under  said  contract  he  furnished 
Smith  hay  and  grain  of  the  value  of  $272, 
and  horse  hire  of  the  value  of  $00,  and  hack 
hire  of  the  volue  of  $155,  which  hack  was 
furnished  said  Smith  by  said  Holsclaw,  and 
that  said  Smith  agreed  to  pay  said  Holsclaw 
said  sum,  and  authorized  the  defendant  to 
I>ay  It  out  of  any  money  received  on  said 
mail  contract,  which  sum  defendant  had 
paid.  For  a  third  defense,  defendant  sets 
up  the  claim  of  one  Schwalbach  of  $260 
against  said  Smith,  and  alleges  tihe  assign- 
ment thereof  to  the  defendant;  and  for  a 
fourth  defense  the  defendant  sets  up  an  as- 
signed claim  of  one  Pfeufer  against  said 
Smith  of  $32.  For  a  fifth  and  separate  de- 
fense be  sets  up  an  assigned  claim  from  one 
HcKee  against  said  Smith  for  the  sum  of 
$35.60.  To  the  thicd,  fourth,  and  fifth  s^ml- 
rate  defenses,  plaintiff  demurred  on  the 
grounds  that  said  defenses  did  not  consti- 
tute a  defense  w  counterclaim  to  the  plain- 
tiff's cause  of  action.  Said  demurrer  was 
overruled.  On  the  issues  thus  made,  a  Jury 
was  Impaneled  to  try  said  cause,,  and,  before 
plaintiff  had  introduced  his  evidence  and 
rested,  on  a  motion  of  counsel  for  respondent 
a  Judgment  of  nonsuit  and  dismissal  was  en- 
tered.   The  appeal  is  from  the  Judgment. 

Several  errors  are  assigned  on  which  a 
reversal  of  the  Judgment  is  asked.  The  first 
we  win  consider  is  that  the  court  erred  In 
overruling  the  demurrer  to  the  third,  fourth, 
and  fifth  separate  defenses.  Those  defenses 
are  based  on  assignments  of  claims  against 
said  Smith,  who  is  not  a  party  to  this  ac- 
tion, and,  under  the  allegations  of  the  com- 
plaint, cannot  be  set  up  as  a  defense  against 
the  cause  of  action  stated  In  the  complaint. 
For  that  reason  the  court  erred  In  overruling 
the  said  demurrer. 

Considerable  has  been  said  in  the  argu- 
ment of  this  case  as  to  what  kind  of  an  ac- 
tion this  i&  It  is  contended  that.  In  plain- 
tiff's opening  statement  to  the  Jury,  counsel 
took  the  position  that  the  action  was  for 
money  had  and  received,  and  that  the  appel- 
lant in  his  complaint  and  in  bSa  brief  has 
hopelessly  Jumbled  his  causes  of  action,  and 
his  Ideas  of  the  relief  he  la  entitled  to,  and 
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of  the  grounds  and  means  of  securing  relief. 
While  we  must  admit  that  the  complaint  Is 
not  one  that  should  be  taken  as  a  model, 
yet  we  think,  under  the  provisions  of  Rev. 
St.  1887,  i  41Q8,  subd.  2,  the  complaint  Is 
BUtHclent.  Said  subdivision  provides  tbat  the 
complaint  must  contain  a  statement  of  the 
facts  constituting  the  cause  of  action  in  ordi- 
nary and  concise  language.  Section  4020, 
Rev.  St.  1887,  provides  that  there  is  but  one 
form  of  civil  actions  for  tbe  enforcement 
or  protection  of  private  rights,  and  the  re- 
drees  or  prevention  of  private  wrongs.  Un- 
der the  provisions  of  our  Code,  the  technicali- 
ties of  pleading  have  been  dispensed  with, 
and  the  plaintiff  need  only  state  his  cause 
of  action  in  ordinary  and  concise  language, 
whether  it  be  in  assumpsit,  trespass,  or  eject- 
ment, without  regard  to  the  ancient  forms  of 
pleading,  and  the  plaintiff  can  be  sent  out  of 
court  only  when,  upon  his  facts,  be  is  enti- 
tled to  no  relief  either  at  law  or  in  equity. 
See  note  to  section  307,  Code  Civ.  Proc.  Cal.; 
Pomeroy's  Remedies,  5  65  et  seq.  We  are 
clearly  of  the  opinion  that  the  complaint 
states  a  cause  of  action. 

Connsel  assigns  as  error  the  action  of  the 
court  in  granting  a  nonsuit  and  entering 
Judgment  of  dismissal.  It  appears  from  the 
transcript  tliat  after  the  jury  was  impaneled 
the  plaintiff  introduced  certain  evidence.  The 
defendant  was  sworn  on  behalf  of  the  plain- 
tiff, and  testified,  among  other  things,  that 
he  was  a  bondsman  or  surety  for  said  Hols- 
claw,  and  that  the  defendant  carried  tlie  mall 
something  over  aljout  two  months— Novem- 
ber and  December,  1809.  The  appellant  was 
sworn  as  a  witness  in  his  own  l)ehalf,  and 
testified  that  he  carried  said  mail;  tbat  he 
was  at  Oliver's  house,  in  Grangevllle,  and 
had  an  understanding  with  him  In  regard  to 
this  mail,  and  that  said  Smith  was  present; 
that  the  defendant  "inquired  Into  about  how 
able  they  were  to  carry  the  mall" — whether 
they  could  fulfill  the  contract— and  that  "Mr. 
Oliver  proved  our  sayings,  and  proved  that 
w«  were  able  to  do  the  carrying  of  the  mail"; 
and  that  OUver  agreed  to  pay  them  $2,200 
per  year  for  carrying  the  mall,  and  to  pay 
every  three  months,  and  they  then  went  to 
the  post  olBee  and  were  sworn  in,  and  went 
on  the  line,  and  he  agreed  that  plaintiff 
should  get  his  pay  out  of  the  first  quarterly 
pay,  and  "that  Smith  should  get  his  pay,  and 
the  mall  should  be  carried  on,  and  It  should 
be  paid  the  next  quarter  the  same  way." 
At  this  point  in  the  examination  the  court 
suggested  that  that  evidence  showed  that  the 
K-ontract  was  made  with  Oliver  and  Smith, 
and  that  the  evidence  proved  a  contract  be- 
tween Oliver  and  two  other  persons  to  carry 
the  mail.  Thereupon  the  witness  testified 
that  the  defendant  employed  him  to  carry  this 
mall  on  this  mail  route  from  Grangevllle  to 
Florence,  Idaho.  Thereni)on  the  court  said: 
"I  can't  go  any  farther  with  this  case.  No 
•  use' to  proceed."    Thereupon  the  witness  was 


asked  the  following  question:  "What  did 
you  do,  Mr.  Rauh,  from  the  19th  of  Decem- 
ber until  the  following  April  6th,  on  the  mail 
route,  if  anything?  Mr.  Nugent:  We  object 
that  is  immaterial,  and  a  class  of  evidence 
that  cannot  become  material,  because  sought 
to  be  based  upon  a  contract  which  they  arc 
not  entitled  to  prove  under  tlie  allegations  of 
the  complaint."  The  objection  was  sustain- 
ed. Counsel  for  plaintiff  tlien  offered  to  prove 
that  plaintiff  worked  on  the  mail  route  be- 
tween Grangevllle  and  Florence,  and  that  A. 
O.  Smith  and  the  defendant  agreed  to  pay 
him  for  such  work  and  labor  the  sum  of 
$185;  that  plaintiff  paid  for  and  on  account 
of  expenses  on  said  route  $175;  that  be  re- 
ceived vouchers  or  duebllls  from  said  Smith 
for  that  amount  aggregating  $360,  and  that, 
after  receiving  these  duebills  or  vouchers,  the 
defendant  agreed  to  pay  them  as  soon  as  he 
received  the  pay  from  the  government  of  the 
United  States  for  the  work  performed;  that 
defendant  afterward  received  $550,  and  that 
$360  of  it  was  due  plaintiff,  by  reason  of  his 
92  days'  labor,  and  $175  paid  out  in  cash  for 
expenses  on  the  route,  and  that  no  i>art  of 
said  sum  had  been  paid;  and  tbat  when  pay- 
ment had  been  demanded  the  defendant  de- 
nied that  be  had  received  the  $550,  and,  when 
shown  letters  from  the  United  States  Post- 
Offlce  Department,  be  then  admitted  that  he 
had  received  the  money,  and  said  he  would 
pay  plalntifTs  claim  in  full,  and  offered  to 
prove  other  matters  in  connection  therewith, 
to  which  offer  counsel  for  defendant  inter- 
posed an  objection.  The  court  thereupon  said: 
"There  is  no  way,  under  the  complaint,  you 
can  get  this  proof  in.  This  is  a  contract  be- 
tween Smith  and  Oliver,  and  this  contract 
now  shown  is  between  Rauh,  Oliver,  and 
Smith.  The  court  will  have  to  pass  on  this 
offer. '  Tlie  contract  has  been  proven."  There- 
upon connsel  for  the  plaintiff  offered  to  prove 
other  facts,  which  it  Is  not  necessary  to  state 
here.  The  court  thereupon  said:  "I  don^t 
see  how  you  can  introduce  the  testimony. 
I  don't  see  how  the  court  could  try  the  case 
upon  this  complaint  for  money  had  and  re- 
ceived. In  this  case  a  nonsuit  will  be  en- 
tered." Exception  was  thereupon  taken  by 
counsel  for  tlJe  plaintiff.  Connsel  for  the  re- 
spondent thcu  suggested  that  be  would  like 
to  have  it  appear  that  the  plaintiff  rested  be- 
fore the  order  of  nonsuit  was  granted.  The 
court  thereupon  said:  "The  court  will  sus- 
tain a  motion,  if  you  will  make  it,  to  dismiss 
the  case  and  take  it  from  the  jury."  Mr. 
Nugent,  of  counsel  for  defendant,  said:  "Do 
I  understand  the  plaintiff  has  rested?"  Coun- 
sel for  the  plaintiff  replied:  "The  plaintiff 
has  not  rested.  The  Court:  Have  you  any- 
thing further  to  offer?  De  Haven:  We  have, 
yonr  honor."  Mr.  Fogg,  coimsel  for  defend- 
ant, then  moved  for  a  nonsuit  and  dismlRstil 
of  the  action  upon  the  ground  that  the  com- 
plaint does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  end  for  other  rea- 
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liODS,  and  said  motion  was  sustained 'by  the 
ooart,  and  the  Jury  was  discbarged.  There- 
after certain  conversation  was  had  I>etween 
vonusel  and  the  court,  which  it  is  not  neces- 
sary to  repeat  here,  as  the  Jury  had  been  dis- 
vbarged. 

Section  4354,  Rev.  St.  1887,  provides  in 
what  cases  an  action  may  be  dismissed  or  a 
judgment  of  nonsuit  entered,  and  is  composed 
of  live  subdivisions.  The  dismissal  of  this 
case,  if  made  under  any  of  the  provisions  of 
said  section,  was  under  sulMlivision  5  there- 
of, which  provides  that  nonsuit  may  be  en- 
tered by  the  court  upon  motion  of  the  de- 
fendant when  upon  the  trial  the  plaintiff  fails 
to  prove  a  sufflcient  case  for  the  Jury.  That 
motion  cannot  be  entertained  by  the  court 
until  all  of  the  evidence  of  the  plaintUf  has 
been  put  In  or  offered,  and  the  plaintiff  rests 
big  case.  We  think  the  evidence  introduced 
and  offered  by  the  plaintiff  made  a  prima 
fade  case,  and  the  court  erred  in  granting 
a  nonsuit  and  entering  a  Judgment  of  dis- 
missal. While  we  think  the  court  understood 
that  the  plaintiff  had  rested,  the  record  shows 
ihat  he  Iiad  not  rested  his  cose.  Mr.  De  Ha- 
ven said  that  the  plaintiff  had  not  rested. 
The  court  then  said:  "Have  yon  anything 
further  to  offer?"  Mr.  De  Haven  replied: 
"We  have,  your  honor."  Thereupon  counsel 
f(V  defendant  moved  for  a  nonsuit  and  dis- 
missal of  the  action,  and  the  court  thereupon 
granted  the  motiou.  Under  the  provisions 
of  said  section  4354,  above  referred  to,  a  non- 
snlt  should  not  be  granted  until  the  plaintiff 
rests  bis  case,  or  fails  to  prove  a  sufiScient 
case  for  the  Jury  and  rests. 

The  court  also  erred  in  not  permitting  the 
plaintiff  to  introduce  evidence  offered  show- 
in;;  what  he  did  on  said  mail  route  from  De- 
cember 19th,  until  the  following  April,  and 
also  erred  in  not  permitting  the  plaintiff  to 
|)rove  that,  after  he  had  received  the  duebills 
referred  to,  the  defendant  agreed  to  pay  them 
as  soon  as  he  received  the  pay  from  the  gov- 
ernment of  the  United  States  for  the  work 
lierformed,  and  that  he  did  thereafter  receive 
said  pay  from  the  government,  and  also  to 
Hhow  that  the  $175  advanced  for  expenses 
was  spent  with  the  consent  and  approval  of 
the  defendant,  and  that  subsequent  to  the 
|)erformun(«  of  said  services  the  defendant 
had  agreed  to  pay  the  full  amount  of  the 
money  so  advanced,  and  for  the  work  iiei^ 
formed  on  said  mail  route. 

For  the  reasons  above  given,  the  Judgment 
must  be  reversed  and  set  aside,  and  the  cause 
remanded,  with  instructions  to  the  trial  court 
to  su.staln  the  demurrer  of  the  defendant  to 
the  third,  fourth,  and  fifth  defenses  set  up 
in  the  answer,  and  for  further  proceedings 
in  harmony  with  the  views  expressed  in  this 
opinion.  The  costs  of  this  appeal  are  award- 
ed to  the  appellant. 

STOCKSLAGER,  J.,  concurs.  AIL9HIE, 
•1.,  took  no  part  in  the  decision. 


GATWARD  et  al.  v.  WHEELER  et  ux. 
(Supreme  Court  of  Idaho.    May  25,  1904.) 

ATTACUMEriT — WHAT  AFFIDAVIT  SHOULD  CON- 
TAIN. 

1.  An  affidavit  for  an  attachment  must  contain 
an  allegation,  in  unequivocal  language,  that  the 
debt  sued  on  is  due,  before  the  writ  of  attadi- 
ment  should  issue. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Shoshone 
County;   Ralph  T.  Morgan,  Judge. 

Action  by  W.  H.  Gatward  and  Thomas  H. 
FoUett,  doing  business  as  the  Tekoa  Meat 
Company,  against  E.  W.  Wheeler  and  Ella 
M.  Wheeler.  Judgment  for  defendants,  and 
plaintiffs  appeal.    Afbrmed. 

W.  T.  Stoll.  for  appellants.  A.  A.  Crane 
and  C.  W^.  Beale,  for  respondents. 

STOCKSI..AGER,  J.  This  case  is  here  for 
review  on  two  appeals  from  the  district  court 
of  Shoshone  county.  December  14,  190.1, 
plaintiffs  filed  their  complaint  in  the  district 
court,  praying  for  a  Judgment  against  de- 
fendants for  the  sum  of  $3,129.26.  On  the 
same  day  the  clerk  of  the  district  court  is- 
sued an  attachment,  and  on  the  29th  day  of 
December  the  sheriff  returned  the  writ  with 
his  service,  showing  he  had  levied  on  certain 
real  estate  in  Shoshone  county  alleged  to  be 
the  property  of  defendants.  At  the  time  of 
filing  the  complaint  the  plaintiffs  caused  to 
be  filed  an  affidavit  for  attachment,  to  wit, 
"that  the  defendants  are  indebted  to  the 
plaintiffs  in  the  sum  of  $3,129.26,  over  and 
above  all  legal  set-offs  or  counterclaims,  upon 
an  account  for  the  reasonable  value  of  goods, 
wares,  and  merchandise  sold  to  defendants 
by  the  plaintiffs  between  January  1,  1903, 
and  December  10, 1903,  and  that  the  payment 
of  the  same  has  not  been  secured  by  any 
mortgage  or  lien  upon  real  estate  or  personal 
property,  or  any  pledge  of  personal  prop- 
erty." On  the  same  day  the  complaint  and 
affidavit  were  filed,  and  undertaking  in  the 
sum  of  $3,129.26  was  also  filed  with  the  Na- 
tional Surety  Company,  a  corporation  of  New 
York,  as  surety.  The  obligation  in  the  un- 
dertaking is  as  follows:  "The  condition  of 
the  foregoing  obligation  is  such  that  if  the 
defendants  above  named  recover  Judgment 
in  said  action,  or  if  the  attachment  therein 
be  wrongfully  issued,  the  plaintiffs  will  pay 
all  costs  that  may  be  awarded  to  defendants 
and  all  damages  which  they  may  sustain  by 
reason  of  the  attachment  not  exceeding  the 
sum  specified  in  this  undertaking."  On  the 
4th  day  of  January,  1904,  counsel  for  de- 
fendants moved  to  set  aside,  dismiss,  and 
quash  the  levy  and  service  of  the  writ  of 
attachment  in  said  action,  and  to  discharge 
the  said  writ  of  attachment  heretofore  is- 
sued herein,  on  the  ground  that  the  said 
writ  of  attachment  was  improperly  and  Ir- 
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regularly  issned  In  said  action,  for  the  fol> 
lowing  reaaona,  to  wit:  "(1)  Xbat  tbe  com- 
plaint in  said  action  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action 
against  said  defendants,  or  either  of  them. 
(2)  That  the  affidavit  for  attachment  filed  in 
said  action  was  defective  and  insufficient,  In 
this:  that  it  does  not  state  that  the  Indebted- 
ness mentioned  In  said  affidavit  was  due  at 
the  time  of  the  execution  or  filing  of  said  af- 
fidavit, or  at  tbe  beginning  of  said  action,  or 
due  at  all.  (3)  That  the  undertaking  on  at- 
tachment filed  in  said  action  was  defective, 
InsufBicient,  and  void,  and  not  such  an  un- 
dertaking as  required  by  the  laws  of  the  state 
of  Idaho  <the  provisions  of  section  4304  of 
the  C!ode  of  Civil  Procedure  of  the  state  of 
Idaho,  as  amended  by  the  act  of  the  Legis- 
lature of  said  state  approved  on  the  14th  day 
of  February,  1899  [Laws  1899,  p.  250],  and 
the  act  of  February  23,  1899,  regulating  sure- 
ty companies,  found  on  pages  337,  338,  339, 
and  340  of  the  General  Laws  of  the  state  of 
Idaho),  *  *  *  and  that  said  undertaking 
does  not  show,  and  was  not  accompanied  with 
any  evidence,  documentary  or  otherwise, 
showing,  prima  facie,  that  the  surety  compa- 
ny mentioned  in  said  undertaking  had  quali- 
fied to  do  business  in  the  state  of  Idaho." 
On  January  8th  it  is  shown  by  the  court 
proceedings  that  this  case  was  placed  on  the 
calendar  on  motion  of  counsel  for  defendants, 
and  the  following  order  made:  "At  this  day, 
on  motion  of  O.  W.  Beate,  Esq.,  of  counsel 
for  tbe  defendants,  this  cause  was  ordered 
placed  on  the  calendar,  whereupon  the  de- 
murrer of  the  defendants,  and  the  motion 
of  the  defendants  to  discharge  the  attachment 
heretofore  issued  herein,  came  on  to  be  heard 
before  the  court  •  •  •  After  argument 
by  counsel  the  said  demiurer  was  sustained 
and  the  motion  allowed."  On  tbe  same  day 
plaintiffs  gave  notice  of  their  Intention  to 
appeal  from  the  order  dissolving  the  attach- 
ment, and  filed  their  undertaking  in  tbe 
sum  of  $6,300,  being  double  the  amount  of 
the  claim  sued  for,  conditioned  for  tbe  pay- 
ment of  all  costs  and  damages  that  may  be 
awarded  against  the  plaintUIs.  On  the  9th 
day  of  January,  1904,  the  court  made  the  fol- 
lowing entrj':  "The  motion  of  the  defend- 
ants in  the  above-entitled  action  to  discbarge 
the  writ  of  attachment  issued  in  this  action 
came  on  to  be  heard  before  said  court  on  the 
8th  day  of  January,  1903,  in  open  court  coun- 
sel appearing  for  plaintiflts  and  defendants; 
and  the  court,  being  fully  advised  In  the 
premises,  makes  Its  order  granting  said  mo- 
tion. Wherefore  It  is  hereby  ordered  that  the 
said  writ  of  attachment  heretofore  Issued  in 
the  above-entitled  action  be,  and  the  same 
hereby  is,  discharged.  Done  In  open  court 
this  9th  day  of  January,  A.  D.  1904.  R.  T. 
Morgan,  District  Judge."  From  this  order 
an  undertaking  was  filed  In  the  sum  of  f6,- 
300,  double  the  amount  Involved  In  the  suit, 
to  stay  proceedings  on  the  attachment  On 
the  9th  day  of  January,  1904,  the  following 


bUl  of  exceptions  was  settfed  and  allowed: 
"Be  it  remembered  that  on  the  8th  day  of 
January,  1904,  the  above-entitled  cause  came 
on  for  bearing  upon  defendant's  motion  to 
discharge  the  writ  of  attachment  herein,  and 
after  argument  by  counsel  for  respective  par- 
ties the  comt  granted  said  motion;  that  there- 
after, and  on  the  9th  day  of  January,  1904, 
the  defendants  presented  to  the  court  an  or- 
der discharging  said  attachment,  dated  the 
9th  day  at  January,  1904.  Thereupon  the 
connsel  for  plaintiffs  objected  to  the  signing 
of  said  order  aa  of  date  January  9,  1904, 
and  requested  tbe  court  to  sign  said  order 
discharging  said  attachment  as  of  date  Jan- 
uary 8,  1904,  wliich  said  request  tbe  court 
refused,  and  signed  said  order  as  of  Jan- 
uary 9,  19(M.  To  tbe  refosal  of  the  court  to 
sign  said  order  as  of  January  8,  1904,  as  re- 
quested, plaintiffB  excepted,  and  the  excep- 
tion was  allowed.  Tbe  foregoing  bill  of  ex- 
ceptions is  signed  and  settled  by  the  court 
this  9tb  day  of  January,  1904.  R.  T.  Mor- 
gan, Judge."  On  January  8,  1904,  a  certifi- 
cate signed  by  John  H.  Meyer,  Insurance 
Commissioner  for  tile  state  of  Idabo,  was 
filed  in  the  district  court  of  Shoshone  county, 
stating  that  the  National  Surety  Company, 
340  Broadway,  New  York,  N.  Y.,  is  duly  li- 
censed to  transact  business  in  the  state  of 
Idabo  nntU  April  30,  1904. 

From  this  record  It  will  be  seen  that  the 
only  question  before  us  for  determination 
is  tbe  sufficiency  of  tbe  various  steps  taken 
in  aid  of  the  attachment  proceeding.  It  is 
urged  by  counsel  for  respondents  in  support 
of  his  motion  that  the  ofiidavit  is  defective, 
in  that  it  did  not  allege  that  the  debt  sued 
upon  was  due  at  the  time  of  making  and  fil- 
ing the  affidavit,  and  in  support  of  this  con- 
tention he  cites  Kema  t.  McAulay  (Idaho)  69 
Pac.  539.  Tbe  above  decision  was  rendered 
by  this  court  June  4,  1902,  and,  in  passing 
upon  an  affidavit  similar  In  terms  to  tbe  one 
under  consideration,  this  court,  speaking 
through  Mr.  Justice  Sullivan,  says:  "Said 
statute,  in  terms,  does  not  require  tbe  affi- 
davit to  state  that  the  indebtedness  is  due, 
but  by  necessary  Implication  it  clearly  re- 
quires it."  We  have  carefully  reviewed  tbe 
authorities  cited  by  counsel  for  appellant,  to 
wit  Drake  on  Attachment,  par.  97;  Drake 
on  Attachment,  §  107;  Weaver  v.  Hayward, 
41  Cal.  117;  section  4303,  Rev.  St  Idaho 
1887,  subd.  1;  Trobridge  v.  Slckler,  42  Wis. 
417,  and  cases  there  cited;  2  Cbitty's  Plead- 
ings, 385;  Mathews  v.  Densmore,  43  Mich. 
4<)1,  5  N.  W.  669,  and  cases  cited;  Wilcox 
V.  Jamleson  (Colo.  Sup.)  36  Pac.  902.  We 
find  nothing  in  these  authorities  that  we 
think  would  warrant  us  In  changing  our 
views  expressed  In  Kerns  v.  McAulay.  The 
attachment  law  is  severe  enough  in  its  terms 
in  tills  state,  and  we  think  the  affidavit 
should  state  in  unequivocal  language  that  the 
debt  is  due,  before  the  writ  should  Issue.  It 
certainly  cannot  be  said  that  under  the  terms 
of  tbe  statute  a  writ  of  attachment  can  le- 
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gaily  lissne  until  the  debt  Is  due,  and,  this 
being  true.  It  was  evidently  the  intention  of 
the  Legislature  that  such  fact  should  IM 
abovD  by  the  afltdavlt. 

Other  errors  are  assigned,  but,  as  our 
Tiews  above  expressed  entirely  dispose  of 
the  question  of  the  suffldracy  of  the  affidavit 
for  attachment,  we  deem  it  unnecessary  to 
pass  upon  them. 

The  order  of  the  coiRt  appealed  from  is  af- 
firmed, iKrith  costs  to  respondents. 

SULLIVAN,  C.  J.,  and  AILSHIE,  J.,  con- 
cor. 


BOISE  CITY  IRRIGATION  &  LAND  00.  T. 
STEWART.  Judge,  et  al. 

(Supreme  Court  of  Idaho.    May  21,  1904.) 

CONSTITtJTIONAL  LAW— TTTLK  TO  ACT— PtJBLIO 
WATESS— BEOULATIOR  OT  APPBOPMATION— 
OWNBBSHIP  IN  WATEB— LOCAL  AND  SPECIAL 
LAWS  — STATE  ENGINEER— HOW  PAID — COSTS 
or  HAPS  AND  PLATS— STATE  BNOINEEB  TO 
rOBNISH  MAPS  AND  PLATS— BBOtTLATINO  FBO- 
ODUBE— VESTED  BIGHT  IN  PBOOBDUBB— BET- 
BOSPECTIVE  LAW— EVIDENCE  IN  WATBB  SUIT 
—APPOINTMENT  OF  BEFEBEE. 

1.  The  title  to  an  act  entitled  "An  act  to  reg- 
nlate  the  appropriation  and  diversion  of  the 
public  waters  and  to  establish  rights  to  the  use 
of  said  waters  and  the  priority  of  such  rights," 
aroroved  March  11,  1903  (Sess.  Laws  1903,  p. 
223),  held  sufficient  to  include  all  of  the  provt- 
■iona  of  said  act  particularly  referred  to  in  this 
proceeding,  and  uot  repugnant  to  the  proviaions 
of  section  16  of  article  3  of  the  Constitution  of 
Idaho. 

2.  The  term  "public  waters"  as  used  in  said 
act  refers  to  all  water  running  in  the  natural 
channel  of  the  streams,  and  the  state  may  by 
proper  legislation  regulate  the  appropriation 
and  nse  thereof. 

3.  The  private  rights  to  the  nse  of  such  wa- 
ters are  rights  to  use  the  same,  and  not  an  own- 
ership of  them  while  they  are  flowing  in  the 
natural  channel  of  the  streams. 

4.  The  title  of  said  act  is  sufficient  to  include 
provisions  for  the  appropriation  of  such  waters, 
and  the  settlement  oi  the  priorities  of  rights  to 
the  nse  thereof. 

."i.  The  provisions  of  sections  4  and  5  (pages 
228,  228)  of  said  act  are  not  repugnant  to  the 
provisions  of  section  2  of  article  5  of  the  state 
Constitution. 

6.  Said  act  is  not  a  local  or  special  law  with- 
in the  meaning  of  subdivision  3  of  section  19  of 
the  state  Constitution,  and  is  not  repugnant  to 
sections  2  and  26  of  article  5  of  the  Constitu- 
tion. 

7.  The  work  required  to  be  done  by  the  State 
Engineer  under  the  provisions  of  section  33 
ivme  246)  of  said  act  must  be  paid  for  by  the 
state,  and  that  done  under  the  provisions  of 
section  37  (page  249)  must  be  paid  for  by  par- 
ties to  the  action. 

8.  In  an  action  to  determine  the  rights  and 
priorities  to  the  use  of  water,  when  the  defend- 
ants file  cross-complaints  and  ask  for  affirma- 
tive relief,  the  awarding  of  costs  is  in  the  sound 
discretion  of  the  court 

0.  Under  the  proviuons  of  said  section  37,  the 
State  Engineer  is  only  entitled  to  recover  his 
actual  and  necessary  costs  for  the  work  per- 
formed by  him,  and  any  party  to  the  action 
may  contest  his  right  to  recover  the  amount 
claimed  by  him,  and  the  court  should  only  al- 
low his  actual  and  necessary  costs. 
10.  That  provision  of  said  section  which  pro- 
vides that  the  "Judge  of  such  court  shall  re- 


quest the  State  Engineer  to  make,"  etc.,  is  di- 
rectory and  not  mandatory,  and  that  matter  is 
left  in  the  sound  legal  diacretion  of  the  judge. 

11.  The  state  has  the  right  to  prescribe  reason- 
able rules  and  regulations  whereby  the  rights 
and  priorities  of  apivopriators  to  the  use  of 
water  may  be  settled,  and  to  require  them  to 
pay  the  necessary  costs  incurred  therein. 

12.  If  it  is  shown  that  such  maps  and  plats  are 
incorrect  in  any  material  particular  as  to  the 
rights  of  any  of  the  parties  to  the  suit,  the  State 
Engineer  is  not  entitled  to  recover  such  par- 
ty's pro  rata  share  of  the  cost  of  preparing  the 
same. 

13.  No  person  has  a  vested  right  in  any  par- 
ticular mode  of  procedure  for  the  enforcement 
or  defense  of  his  rights,  and  if,  before  the  trial 
of  a  cause,  a  new  law  as  to  procedure'  is  en- 
acted and  goes  into  effect,  it  win  from  that  time 
govern  and  regulate  the  proceedings,  unless  the 
statute  provides  to  the  contrary. 

14.  The  Legislature  has  authority  to  provide 
by  statute  that  the  statements,  maps,  and  plats 
referred  to  in  section  37  of  said  act  should  be 
accepted  as  evidence  on  the  trial  of  actions  to 
establish  rights  to  the  use  of  water  and  the 
priority  of  such  rights. 

16.  The  law  of  evidence  is  a  part  of  the  rem- 
edy, and  is  within  legislative  control. 

16.  Under  the  provisions  of  section  4493,  Ann. 
Code  Civ.  Proc.  1901  (Sess.  Laws  1901,  p.  132). 
the  court  or  judge  has  authority  to  appoint  a 
referee  to  take  the  testimony  in  an  action 
where  the  parties  are  numerous  and  the  con- 
venience of  the  witnesses  and  the  ends  of  justice 
would  be  promoted  thereby. 
Stockslager,  3.,  dissenting. 
(Syllabus  by  the  Court.) 

Application  by  the  Boise  City  Irrigation  & 
Land  Company  against  George  H.  Stewart, 
judge,  and  Norman  M.  Ruick,  referee,  for  a 
writ  of  proWbitlon.    Writ  denied. 

Wood  &  Wilson  and  Hawley,  Puckett  A 
Hawley,  for  plaintUT.  Rice  &  Tbompson, 
Richards  &  Haga,  Frank  Smith,  and  Wyman 
&  Wyman,  for  defendants.  John  A.  Bagley, 
Atty.  Gen.,  arnicas  curiae. 


SULLIVAN,  O.  J.  This  is  an  original  ap- 
plication In  this  court  for  a  writ  of  prohibi- 
tion to  prohibit  the  district  court  of  the 
Third  Judicial  District  of  the  state  of  Idaho, 
In  and  for  Canyon  county,  and  Norman  M. 
Ruick,  Esq.,  master  and  referee  appointed  by 
said  court,  from  proceeding  to  take  the  evi- 
dence In  that  certain  cause  in  said  court  enti- 
tled "The  Farmers  Co-operative  Ditch  Com- 
pany, a  Corporation,  FlalntifT,  v.  The  Boise 
City  Irrigation  &  l.and  Company  et  al..  De- 
fendants, and  from  determining  said  cause 
or  rendering  any  Judgment  therein  In  any 
way  based  upon  the  report  of  the  State  Eta- 
glueer,  or  the  trial,  findings,  or  conclusions 
of  said  referee  and  master,  wblcb  action  was 
commenced  on  the  20th  day  of  August,  1902, 
for  the  purpose  of  adjudicating  the  priorities 
to  the  waters  of  Boise  river.  This  proceed- 
ing is  brought  by  the  Boise  City  Irrigation 
&  Land  Company,  a  corporation,  one  of  the 
defendants  in  the  above-entitled  suit  Many 
of  the  defendants  have  appeared  in  said  suit 
and    filed    answers    and    cross-complaints, 
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ektitDluK  the  prior  right  to  the  use  of  the 
waters  of  said  river  to  the  extent  of  the  ca- 
pacity of  their  ditches  aud  appropriations.  ' 

On  the  23d  day  of  May,  1U03,  that  court 
made  an  order  under  the  provisions  of  sec- 
tion 37  Q)age  240)  of  an  act  entitled  "An  act 
to  regulate  the  appropriation  aud  diversion 
of  the  public  waters  and  establishing  the 
rights  to  the  use  of  such  waters  and  the  pri- 
orities of  such  rights,"  approved  March  11, 
1903  (Sess.  Laws,  1903,  p.  223^  which  order 
was  made  without  any  objection,  and  is  as 
follows,  to  wit:  "That  the  State  Engineer 
shall  make  an  examination  of  the  Boise  riv- 
er, and  of  the  canals  and  ditches  diverting 
Water  therefrom,  and  of  all  the  land  being 
irrigated  by  said  canals  and  ditches  and  oth- 
er works,  aud  the  lands  susceptible  of  recla- 
mation therefrom,  and  prepare  a  map  show- 
ing such  river,  canals,  and  ditches,  and  the 
lands  thereunder,  and  a  statement  which 
shall  give  the  condition  of  such  worlcs,  their 
capacity,  and  the  amount  of  land  Irrigated 
from  each  of  such  canals,  ditches,  and  other 
worlcs,  and  other  essential  features  in  rela- 
tion to  the  reclamation  of  the  lands  tribu- 
tary to  such  stream,  for  use  upon  the  hearing 
of  said  cause,  as  provided  in  said  act."  And 
it  was  further  ordered  tliat  the  cost  of  malt- 
ing such  examination  and  preparing  such 
map  or  maps  should  be  paid  by  the  parties 
to  said  suit,  as  provided  In  said  act. 

Thereafter,  on  the  27th  day  of  May.  1903, 
a  certified  copy  of  said  order  was  served  up- 
on Wayne  Darlington,  Esq.,  State  Engineer 
of  the  state  of  Idaho,  together  with  the  fol- 
lowing notice  signed  by  the  judge  of  said 
court: 

"To  Wayne  Darlington,  I&q.,  State  En- 
gineer, Boise,  Idaho— Dear  Sir:  You  are 
hereby  requested  to  malce  an  examination  of 
the  Boise  River  and  of  the  canals  and  ditch- 
es diverting  water  therefrom,  in  accordance 
with  the  order  of  this  court  made  on  the  23rd 
day  of  May,  A.  D.  1903,  a  copy  of  which  is 
heremito  attached,  for  use  upon  the  trial  of 
the  cause  now  pending  in  the  District  Court 
of  the  Third  Judicial  District  of  the  State  of 
Idaho,  in  and  for  the  County  of  Canyon,  in 
which  the  Farmers  Co-operative  Ditch  Com- 
pany is  plaintiff,  and  the  Riverside  Irrigat- 
ing District  et  al.  are  defendants,  said  cause 
being  a  suit  for  the  purpose  of  adjudicating 
the  priorities  of  the  rights  to  the  use  of  wa- 
ter from  said  Boise  River." 

Thereafter,  on  the  20th  day  of  June,  1903, 
the  court  made  the  following  order:  "This 
cause  coming  on  furtlier  to  be  heard  upon 
the  pleadings,  and  the  issues  in  this  cause 
having  this  day  been  settled,  and  tlie  cause 
now  being  ready  for  trial  and  the  taking  of 
evidence:  Xow,  for  the  information  of  the 
court,  and  the  court  deeming  it  a  proper  case 
tlierefor,  announces  to  the  attorneys  in  said 
cause  that  he  is  about  to  appoint  a  referee 
and  master  in  said  cause  to  take  the  evidence 
therein  and  report  the  same  to  the  court,  with 
conclusions  of  fact  and  concluiiiuns  of  law 


therefrom.  Whereupon  the  New  Yorlc  Canal 
Company  filed  its  objection  in  writing  to  the 
appointment  of  a  referee  herein,  which  ob- 
jections were  by  the  court  overruled,  to 
which  ruling  counsel  for  the  said  New  Yorlc 
Canal  Company  duly  excepted,  aud  were  giv- 
en five  days  to  prepare  and  serve  bill  of  ex- 
ceptions. And  there  being  no  further  objec- 
tions made  by  any  of  the  parties  to  said  suit 
to  the  appointment  of  a  referee  herein,  aud 
there  being  no  objections  made  to  the  quali- 
fications of  Norman  M.  Ruiclc  as  such  ref- 
eree, It  is  hereby  ordered  that  Norman  M. 
Rulck  be,  and  he  is  hereby,  appointed  ref- 
eree and  master  In  said  cause,  to  take  the 
evidence  and  report  bis  conclusions  of  fact 
and  law  therefrom  to  the  court,  for  the  infor- 
mation of  the  court.  It  is  further  ordered 
that  said  referee  proceed  to  take  and  hear 
the  evidence  in  said  cause  at  Caldwell,  Ida- 
bo,  aa  soon  after  the  State  Engineer  makes 
his  report  in  said  cause,  as  required  by  the 
order  of  this  court  made  on  May  23,  1903,  as 
may  be  convenient  to  said  referee  and  the 
parties  to  said  suit,  and  that  such  referee  Is 
hereby  given  authority  and  power  to  adjourn 
said  hearing  to  such  other  place  and  time  as 
may  be  convenient  to  the  parties  and  their 
attorneys  in  interest  herein.  That  as  soon 
as  said  evidence  Is  completed,  and  said  ref- 
eree is  advised  as  to  the  proper  conclusions 
of  fact  and  law  therefrom,  he  shall  report 
the  same  to  tills  court  for  further  trial  here- 
in and  disposition  thereof.  That  said  referee 
shall  give  notice  to  the  attorneys  in  said 
cause  of  the  times  and  places  where  the  evi- 
dence in  said  cause  will  be  heard.  It  is  fur- 
ther ordered  and  directed  that  the  clerk  of 
this  court  shall  deliver  to  said  referee  a  cer- 
tified copy  of  this  order  as  his  authority  for 
acting  herein." 

It  is  further  shown  tliat  said  State  En- 
gineer compiled  with  the  order  of  said  court 
and  filed  his  report  with  the  cieriv  of  the  dis- 
trict court  of  Canyon  county,  and  that  the 
said  Norman  M.  Ruick  has  qualified  as  such 
referee  and  master,  and  Is  about  to  proceed, 
under  the  direction  of  said  court,  to  take  the 
evidence  in  said  cause. 

On  the  6th  doy  of  April,  1804,  at  the  open- 
ing of  the  district  court  of  said  county,  the 
Honorable  George  H.  Stewart,  judge  of  said 
court,  announced  from  the  bench  that  the 
report  of  the  said  engineer  had  been  filed, 
and  that  he  was  al)out  to  enter  an  order 
directing  said  referee  to  proceed  with  the 
trial  of  said  cause;  and  it  is  alleged  that 
unless  said  court  is  prohibited  from  proceed- 
ing with  said  trial  it  will  proceed  and  im- 
pose lieavy  costs,  occasioned  by  the  action 
of  said  State  Engineer,  upon  the  defendants 
in  said  cause,  which  costs  amount  to  nearly 
$11,000,  a  large  portion  of  which  will  be  pro- 
rated to  and  entered  as  a  judgment  against 
the  pUiintiff  herein,  the  Boise  City  Irrigation 
&  I^and  Company,  without  its  consent,  and 
over  its  protest  and  objection. 

To  said  petition  or  complaint  the  defend- 
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aoU  filed  a  general  demurrer  on  the  gfouad, 
to  wit,  that  said  petition  fails  to  state  a 
rauge  of  action  entitling  the  petitioner  to  the 
relief  prayed  for.  The  case  was  submitted 
on  tlie  complaint  and  demurrer  and  tbe  briefs 
and  arguments  of  counsel.  Counsel  for  the 
plaintiff  specify  numerous  grounds  for  the 
issuance  of  tlie  writ  prayed  for.  The  con- 
stitutionality of  said  act  Is  questioned  in 
several  particulars. 

It  is  contended  that  tbe  subject  of  said  act 
Is  not  expressed  in  tbe  title  thereof,  and  for 
tliat  reason  is  in  contravention  of  the  pro- 
visions of  section  16  of  article  3  of  tbe  state 
Constitution,  which  provides  that:  "Every 
act  shall  embrace  but  one  subject,  and  mat- 
ters properly  connected  therewith,  which  sub- 
ject shall  be  expressed  in  tbe  title;  but  if 
any  subject  shall  be  embraced  In  an  act 
which  shall  not  be  expressed  in  the  title, 
.«acb  act  shall  be  void  only  as  to  so  much 
tbereof  as  shall  not  be  embraced  In  the 
title."  It  is  contended  that  the  title  of  said 
act  includes  only  "public  waters,"  and  that 
said  act,  by  its  provisions,  includes  private 
waters.  It  Is  also  contended  that  the  term 
"public  waters"  means  only  the  waters  tbe 
iiae  of  which  is  declared  to  be  a  "public 
use"  by  section  1,  art.  15,  of  our  state  Con- 
stitution, and  that,  it  the  term  "public  wa- 
ters" has  any  meaning  in  our  law  what- 
over,  it  applies  only  to  waters  of  which  sec- 
tion 1  of  our  Constitution  declares  that  "the 
state  may  regulate  and  control  In  the  manner 
prescrilied  by  law."  It  has  been  the  recog- 
nized law  of  this  commonwealth  for  many 
years  that  the  right  to  tbe  use  of  waters 
may  be  acquired  by  appropriation.  See  sec- 
tion 31.55,  Rev.  St  1887.  The  evident  idea 
of  tbe  Legislature  was  that  the  state  owned 
the  waters  within  its  boundaries,  and  that 
the  citizen  might  acquire  by  appropriation 
the  right  to  the  use  of  the  same.  It  is  clear 
that  said  act  was  intended  to  and  does  In- 
<-lDde  all  waters  over  which  the  state  ma.v 
exercise  regulation  or  contro.'. 

If  we  take  the  view  that  the  state  own? 
the  water  while  it  is  running  in  the  natura. 
channel,  and  has  the  power  to  regulate  ItE 
use,  and  that  the  approprlntor  for  irrigation 
can  only  acquire  the  right  to  the  use  of  it, 
the  title  to  said  act  is  certainly  broad  enough 
to  include  th(>  provisions  of  said  act  called 
In  question  by  this  proceeding.  We  have  a 
tiuml.cr  of  provisions  running  through  our 
irrigation  law  that  provide  for  the  regula- 
tion of  the  use  of  such  water.  It  contains 
provisions  providing  the  steps  that  must  be 
taken  to  complete  or  perfect  an  appropriation. 
Tbe  law  provides  that  a  notice  coutaiulng 
certain  facts  must  be  posted  at  the  point 
where  the  water  is  to  be  diverted,  and  that 
such  notice  must  be  recorded  in  the  oflSce 
of  the  recorder  of  the  county  where  such 
location  is  made;  that  within  60  days  after 
Iiosting  such  notice  work  must  be  be»un  in 
the  construction  of  the  canal  or  ditch,  and 
that   siicli    work    must    be   prosecuted   with 


reasonable  diligence  until  the  completion 
thereof;  that  the  water  must  t>e  applied  to  a 
beneficial  use.  The  courts  of  the  state  may 
determine  whether  all  those  things  have  t>een 
done.  It  is  further  provided  that  it  is  a 
misdemeanor  to  waste  water,  and  when  the 
approprlator's  necessities  do  not  requhre  its 
use  he  must  let  it  run  in  tbe  natural  channel 
of  the  stream,  and  while  it  is  so  flowing  it 
is  in  one  sense  "public  water."  Where  wa- 
ter has  been  appropriated  for  agricultural 
purposes,  it  is  not  used  for  that  piurpose 
more  than  six  or  eight  months  in  the  year; 
the  remaining  part  of  the  year  tbe  water  is 
permitted  to  riin  in  tbe  natural  channel  of 
the  stream,  and  may  be  used  by  others  dur- 
ing tlie  time  that  the  prior  appropriator  does 
not  need  the  use  of  the  same.  Thus  It  ap- 
pears that  the  Legislature  has  and  does  exer- 
cise a  certain  control  over  all  the  waters  of 
the  state  while  they  are  flowing  in  the  nat- 
ural channel  of  the  stream,  and  the  law  fol- 
lows the  water,  after  it  Is  diverted  there- 
from, to  see  that  It  is  applied  to  a  be^eflclal 
use.  Tbe  provisions  of  the  act  clearly  show 
that  that  was  the  meaning  intended  by  the 
Legislature  to  be  applied  to  tbe  term  "public 
waters"  as  used  in  said  title.  Tbe  provisions 
of  said  act  refer  to  the  private  use  of  water 
as  well  as  the  public  use  tbereof. 

We  have  under  our  law  two  classes  of 
appropriations:  (1)  Appropriations  for  pri- 
vate use  and  (2)  appropriations  for  public 
use.  The  act  proceeds  upon  the  theory  tliat 
all  waters  in  the  state  running  in  tbe  natural 
channel  of  the  stream  are  "public  waters," 
and  private  rights  authorized  by  the  law  are 
simply  rights  to  the  use  of  the  "public  wa- 
ters," and  not  an  ownership  in  them,  at 
least  while  they  are  flowing  in  the  natural 
channel.  In  that  view  of  the  matter,  the 
title  is  siifllcicnt  to  include  provisions  for 
the  regulation  of  the  appropriation,  diversion, 
and  use  of  such  waters,  and  to  provide  for 
tbe  settlement  of  tbe  priorities  of  appropri- 
ators.  Our  attention  has  not  been  called  to 
any  section  of  our  water-right  law  or  to  any 
provision  of  our  Constitution  where  the  term 
"public  waters"  has  been  used,  except  in  tbe 
act  under  consideration.  It  seems  to  be  well 
settled  that,  so  long  as  water  continues  to 
flow  in  Its  natural  channel,  it  Is  not  and 
cannot  be  made  the  subject  of  private  own- 
ership, except  in  so  far  as  it  is  regarded  as 
a  part  of  the  land  by  or  through  which  the 
stream  flows.  Under  the  decisions  it  would 
seem  that  there  is  no  distinct  and  separate 
ownership  In  the  corpus  of  the  water  Itself. 
Long  on  Irrigation,  §  72.  We  think  that 
proposition  Is  true,  at  least  until  the  water 
Is  diverted  from  its  natural  channel  Into  the 
ditch  or  canal  of  the  appropriator.  It  was 
held  in  Kldd  v.  Laird,  15  CaL  162,  76  Am. 
Dec.  472,  that  running  water,  so  long  as  it 
continues  to  flow  in  Its  natural  course,  can- 
not be  made  the  subject  of  private  owner- 
ship. A  right  may  lie  acquired  to  its  use 
which   will   1)©   regarded   and   protected  as 
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property,  but  tbe  rigbt  carries  wltb  tt  no 
Bpeclfle  property  In  the  water  Itself. 

The  ninth  section  of  the  first  act  of  Con- 
gresB  In  regard  to  the  appropriation  of  wator, 
possed  on  the  26th  day  of  July,  1866,  declares 
that:  "Whenever  by  priority  of  possession, 
rights  to  the  use  of  water  for  mining,  agricul- 
tural, manufacturing  <»■  other  purposes  have 
vested  and  accrued  and  the  same  are  recog- 
nized and  acknowledged  by  the  local  customs, 
laws  and  decisions  of  the  courts,  the  pos- 
sessors and  owners  of  such  vested  rights 
shall  be  maintained  and  protected  in  the 
same."  14  Stat.  253,  c.  262  [U.  S.  Comp.  St. 
1901,  p.  1467].  It  will  be  observed  from  that 
act  that  the  right  to  the  use  of  water  is 
granted.  The  legislation  of  this  and  other 
states  upon  that  subject  has  been  to  the  same 
effect,  and  has  not  given  to  the  appropriator 
the  ownership  of  the  corpus  of  water  Itself, 
but  only  a  right  to  the  use  of  the  water. 
As  touching  upon  this  proposition,  see,  also: 
Atchison  V.  Peterson  (U.  8.)  22  L.  Ed.  414; 
Broder  t.  The  Natoma  Water  &  Mining  Co., 
101  U.  S.  274,  25  L.  Ed.  790;  Sturr  v  Beck, 
133  U.  8.  641,  10  Sup.  Ct  350,  33  U  Ed.  761. 
However,  it  Is  conceded  by  some  courts  that 
water  taken  from  the  natural  channel  by  an 
appropriator  and  confined  in  his  own  works 
may  be  personal  property.  See  section  72, 
Ix>ng  on  Irrigation,  and  authorities  cited. 

It  Is  contended  that  said  act  is  unconstitu- 
tional, because  sections  4  and  5  (pages  228, 
229)  thereof  contravene  section  2  of  article 
5  of  the  state  Constitution,  in  that  It  vests  in 
the  State  Engineer  Judicial  power.  While 
the  provisions  of  those  sections  authorize  the 
State  Engineer  to  pass  upon  and  decide  cer- 
tain questions  and  matters  in  the  first  in- 
stance, they  In  no  way  conflict  with  the  pro- 
visions of  the  said  section  of  the  Constitution. 
If  any  one  is  aggrieved  by  the  decision  of  the 
State  Engineer,  he  has  the  right  to  appeal 
to  the  district  court. 

It  is  also  contended  that  said  act  is  un- 
constitutional for  the  reason  that  it  is  an- 
tagonistic to  subdivision  3  of  section  19  of 
article  3,  and  of  sections  2  and  26  of  article 
5,  of  the  Constitution  of  Idaho.  Said  sec- 
tions refer  to  the  enactment  of  local  and  spe- 
cial laws,  and  provide  that  all  laws  relating 
to  courts  shall  be  general  and  of  uniform  op- 
eration throughout  the  state,  and  that  the 
force  and  effect  of  the  proceedings,  Judg- 
ments, and  decrees  of  such  courts  severally 
shall  be  uniform.  We  are  unable  to  see 
wherein  any  of  the  provisions  referred  to, 
since  the  decision  of  Bear  Lake  County  v. 
Budge  (Idaho)  75  Pac.  615,  are  repugnant  to 
said  provisions  of  the  Constitution.  It  is 
stated  in  Sutherland  on  Statutory  Construc- 
tion, {  121,  where  the  author,  in  discussing 
what  Is  a  special  and  what  Is  a  general  law, 
says:  "The  state  contains  a  great  variety  of 
subjects  of  legislation,  each  requiring  provi- 
sions peculiar  to  Itself.  Generic  subjects 
may  be  divided  and  subdivided  into  as  many 
classes  as  require  this  peculiar  legislation. 


•  •  •  Nearly  every  matter  of  public  con- 
cern Is  divisible,  and  division  is  necessary  to 
methodical  legislation.  A  statute  relating 
to  persons  or  things  as  a  class  is  a  general 
law;  one  relating  to  particular  persons  or 
things  of  a  class  is  special."  The  term  "gen- 
eral" Is  used  as  contradistinguished  from 
"special,"  and  then  it  means  relating  to  all 
other  classes.  Instead  of  to  one  or  a  part  oC 
that  class.  26  Am.  &  Eng.  Etacy.  L.  532. 
In  Brooks  ▼.  Hyde,  37  Cal.  366,  the  court 
says:  *'The  section  of  the  Constitution  which 
provides  that  all  laws  of  a  general  nature 
shall  have  a  uniform  operation  means  that 
every  law  shall  have  the  uniform  operation 
upon  all  the  citizens,  persons,  or  things  of 
any  class  upon  which  It  purports  to  take  ef- 
fect, and  that  It  shall  not  grant  to  any  cltlsen 
or  class  of  citizens  privileges  which,  upon 
the  same  terms,  shall  not  equally  belong  to 
all  citizens."  The  act  under  consideration 
relates  to  all  of  a  class;  that  is,  to  wit,  the 
approprlators  and  owners  of  water  rights 
from  the  natural  streams  of  the  state.  This 
class  Is  general,  and  at  the  same  time  pecul- 
iar in  Itself,  and  It  is  distinguished  from  all 
otlier  classes,  both  as  to  persons  and  subject- 
matter,  by  peculiar  conditions.  It  is  to  those 
conditions  and  that  class  that  the  Legislature 
has  endeavored  to  apply  the  provisions  of  the 
act  under  consideration.  A  general  rule  has 
been  laid  down  under  which  conflicting  rights 
to  the  use  of  such  water  may  be  determined, 
and  the  rule  there  laid  down  Is  applicable  to 
all  alike  In  this  peculiar  class.  The  Legisla- 
ture, no  doubt,  concluded  that  the  procedure 
for  determining  such  rights  should  be  as  sim- 
ple, effective,  and  inexpensive  as  practicable 
under  the  conditions,  and  we  think  the  rule 
laid  down  in  said  act  is  not  in  conflict  with 
the  above-cited  sections  of  the  Constitution. 
The  provisions  of  sections  33  and  37  (pages 
246,  249)  of  said  act  are  directly  attacked. 
Said  sections  are  as  follows: 

"Sec.  33.  It  shall  be  the  duty  of  the  State 
Engineer  or  some  qualified  assistant  to  pro- 
ceed, as  soon  as  may  be  after  the  passage 
of  this  act,  to  make  an  examination  of  the 
streams  of  the  state  (beginning  with  those 
whose  waters  have  not  yet  been  allotted), 
and  the  works  diverting  water  therefrom, 
said  examination  to  include  the  measurement 
of  the  discharge  of  said  streams  and  the  car- 
rying capacity  of  the  various  ditches  and 
canals  diverting  water  therefrom;  an  ex- 
amination of  the  Irrigated  lands,  and  an  ap- 
proximate measurement  of  the  lands  irrigat- 
ed or  susceptible  of  Irrigation,  from  the  vari- 
ous ditches  and  canals,  which  said  observa- 
tions and  measurements  shall  be  reduced  to 
writing  and  made  a  matter  of  record  in  his 
ofiice,  and  It  shall  be  the  duty  of  the  State 
Engineer  to  make  or  cause  to  be  made,  a 
map  or  plat  on  a  scale  of  not  less  than  one 
inch  to  the  mile,  showing  with  substantial 
accuracy,  the  course  of  the  stream,  the  loca- 
tion of  each  ditch  or  canal  diverting  water 
therefrom,  and  the  legal  subdivisions  of  land 
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whlcb  have  been  irrigated,  and  shall  also  note 
on  such  map  the  lands  which  are  susceptible 
of  Irrigation  from  the  ditches  and  canals  al- 
ready constructed.  And  such  examinatioa 
sball  be  made  as  rapidly  as  possible  to  in- 
clude all  the  streams  used  for  irrigation  In 
tlie  state.  And  the  State  Bbgineer  shall  In- 
dicate on  such  maps  the  lands,  the  water 
rights  for  which  have  been  adjudicated  by 
tlie  courts,  noting  on  each  tract  the  number 
of  the  priority  of  such  rights,  and  whenever 
an  application  for  a  permit  to  appropriate 
water  from  a  stream  shown  on  such  map 
stiall  be  allowed,  such  engineer  shall  indicate 
on  such  map  the  line  of  such  cAnal  or  ditch 
or  other  works,  and  indicate  by  appropriate 
colors  the  lands  to  be  irrigated  by  such 
works,  and  sball  note  thereon  the  number  of 
Buch  permit.  And  whenever  proof  is  made 
that  water  has  been  beneficially  applied  from 
such  works  to  any  of  such  lands,  and  license 
sball  be  issued  for  the  same  as  in  this  act 
provided,  the  number  of  such  license  so  Is- 
sued shall  be  at  once  noted  on  such  map  on 
the  sub-division  of  such  lands  to  which  such 
license  shall  relate,  and  all  these  and  other 
facts  relating  to  the  development  of  irriga- 
tion on  such  stream  shall  be  carefully  posted 
on  soch  map." 

"Sec.  37.  Whenever  suit  shall  be  filed  in 
the  district  court  for  the  purpose  of  adjudi- 
eathig  the  priorities  of  rights  to  the  use  of 
water  from  any  stream  in  the  state  and  be- 
fore such  adjudication  is  made,  the  Judge 
of  such  court  shall  request  the  State  Engi- 
neer to  make  an  examination  of  such  stream 
and  the  canals  and  ditches  diverting  water 
therefrom  and  of  all  the  land  being  irrigated 
by  such  canals  and  ditches  and  other  works 
and  the  lands  susceptible  of  reclamation  there- 
from In  the  manner  provided  in  section  thir- 
ty-three (33)  of  this  act,  and  such  State  En- 
gineer shall  prepare  a  map  showing  such 
■tream,  canal  and  ditches  and  the  lands  there- 
under as  provided  In  such  section  and  a  state- 
moit  wUch  shall  give  the  condition  of  such 
works,  their  capacity  and  the  amount  of 
land  irrigated  from  each  of  such  canals, 
ditches  or  other  works  and  other  essential 
features  in  relation  to  the  reclamation  of  the 
lands  tributary  to  such  stream.  And  such 
map  and  statement  shall  be  accepted  as  evi- 
dence In  tbe  determination  of  such  rights 
by  such  court,  and  a  copy  of  such  map  and 
statement  shall  be  placed  on  file  in  the  of- 
fice of  the  State  Engineer. 

"Whenever  the  State  Engineer  shall  make 
such  examination  at  the  request  of  the  court 
or  the  Judge  thereof,  the  actual  cost  of  mak- 
ing such  examination  by  the  State  Engineer 
or  bis  assistant  and  of  preparing  such  maps 
and  statement  as  shown  by  sworn  statement 
of  such  costs  preiMred  by  such  State  Ehi- 
gineer,  shall  be  paid  by  the  p^«ons  inter- 
ested in  such  suit  for  the  determination  of 
such  priorities,  the  amount  of  such  costs  to 
be  pro  rated  by  such  court  to  the  persons 
wbose  rights  have  heea  adjudicated  by  such 


suit.  In  case  the  State  Engineer  has  already 
made  such  examination  as  provided  in  sec- 
tion (33)  of  this  act,  he  shall  be  requested 
by  tbe  court  or  the  Judge  to  furnish  a  certi- 
fied copy  of  the  records  of  the  examination, 
which  shall  be  brought  up  to  date  by  a 
further  examination  on  tbe  ground  by  such 
engineer  If  need  be,  and  such  certified  copies 
of  such  records  shall  be  filed  and  received 
as  evidence  in  such  case  as  in  this  section 
provided." 

By  section  33  It  is  made  the  duty  of  the 
State  Engineer,  as  soon  as  may  be  after  the 
passage  of  said  act,  to  make  an  examination 
of  the  streams  of  the  state  and  the  works 
diverting  water  therefrom,  beginning  with 
those  streams  the  waters  of  which  have  not 
been  allotted.  The  term  "allotted,"  as  there 
used,  means  decreed  by  the  proper  court. 
Under  the  provisions  of  that  section  the  work 
required  to  be  done  by  the  State  Engineer 
must  be  paid  for  by  the  state,  and  it  is  for 
the  purpose,  among  others,  of  making  a  per- 
manent record  of  the  water  appropriations 
and  rights  to  the  use  thereof.  We  find  no 
prohibition  In  the  Constitution  inhibiting  the 
Legislature  from  enacting  said  section  38. 
If  the  cost  of  such  work  is  more  than  the 
people  desire  to  pay,  the  remedy  Is  with  tbe 
Legislature. 

Section  37  provides,  among  other  things, 
that,  when  suit  shall  be  filed  in  the  district 
court  for  adjudicating  the  priorities  of  the 
rights  to  the  use  of  water  from  any  stream, 
the  Judge  shall  request  the  State  Engineer 
to  make  an  examination  of  such  stream,  and 
the  cabals  and  ditches  diverting  water  there- 
from, and  of  all  lands  being  irrigated  by 
such  canals  and  ditches  and  other  works,  and 
the  lands  susceptible  of  reclamation  there- 
from. In  the  manner  provided  by  said  section 
33.  The  costs  of  making  such  survey,  exam- 
inations, maps,  statements,  and  reports  are 
to  be  prorated  as  costs  against  the  persons 
whose  rights  shall  be  adjudicated  In  such 
suit.  It  is  also  provided  by  section  37  that, 
if  the  State  Engineer  has  already  made  an 
examination  and  prepared  the  necessary  maps 
provided  for  In  section  33,  "he  shall  be  re- 
quested by  the  court  or  Judge  to  furnish  a 
certified  copy  of  the  records  for  examination, 
•  •  •  and  such  certified  copy  of  such  rec- 
ords shall  be  filed  and  received  In  evidence  In 
such  cose  as  in  this  section  provided."  It 
will  he  noted  that  the  cost  of  making  a  sur- 
vey and  maps  above  referred  to  is  only  tax- 
ed as  costs  in  those  cases  where  the  streams 
have  not  been  examined  by  tbe  State  En- 
gineer, and  maps  and  plats  made  prior  to  the 
request  for  the  evidence  by  the  trial  court 
It  will  also  be  noted  that  said  act  provides 
that  tbe  State  Engineer  shall  make  such  ex- 
amination, maps,  and  surveys,  beginning  with 
those  streams  wbose  waters  have  not  yet 
been  allotted.  In  cases  where  the  engineer 
has  made  such  examinations  and  maps  prior 
to  the  trial  and  the  commencement  of  the 
action,  the  state  pays  the  costs  thereof;  but 
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wbere  such  exauiluationa  and  maps  are  made 
on  tbe  request  of  tbe  Judge,  as  provided  in 
section  37,  the  parties  to  tlie  action  are  re- 
quired to  pay  such  costs. 

It  is  contended  that  section  4901  et  seq.  of 
the  Revised  Statutes  of  1887  provide  a  gen- 
eral system  for  the  apportionment  of  costs 
in  civil  actions,  and  there  is  nothing,  so  far  as 
tbe  determination  of  the  rights  to  the  use  of 
water  are  concerned,  that  talces  an  action  of 
this  Idnd  from  under  the  general  rules  thus 
established  for  the  apportionment  of  costs. 
It  must  not  be  forgotten  that  this  is  a  suit 
in  equity,  and  the  apportionment  of  the  costs 
would  be,  without  a  statute,  largely  in  the 
discretion  of  the  trial  court.  From  past  ex- 
perience the  Legislature  no  doubt  concluded 
that  it  was  necessary  for  the  interests  of  the 
state  and  all  concerned  to  have  such  exam- 
inations and  maps  made  by  the  State  En- 
gineer, and  we  find  no  inhibition  In  the  Con- 
stitution prohibiting  the  Legislatm'e  from 
providing  for  such  examinations  and  maps 
and  their  use  as  evidence  on  the  trial  and 
authorizing  the  trial  court  to  prorate  the 
costs  thereof  among  the  several  parties  to  the 
suit  It  has  been  the  custom  of  courts  of 
equity  in  this  state,  in  the  trial  of  mining 
cases  and  litigations  in  regard  to  the  divid- 
ing line  between  tracts  of  land,  to  appoint 
an  engineer  or  surveyor  to  make  the  proper 
surveys,  make  plats  thereof  to  be  used  in  the 
trial  of  such  cases,  and  to  require  the  parties 
to  such  actions  to  pay  the  costs  thereof;  and 
we  think  a  court  of  equity  has  authority  to 
do  that. 

It  is  contended  that  said  provisions  of 
said  act  are  special,  and  only  apply  to  wa- 
ter cases.  While  the  last  contention  is  true, 
It  certainly  would  not  be  contended  that  an 
examination  of  tbe  streams  of  the  state, 
and  the  making  of  plats  of  such  streams  and 
ditches,  would  be  required  in  an  action  on  a 
promissory  note  or  to  foreclose  a  mortgage, 
or  an  action  to  recover  damages  for  defama- 
tion of  character,  or,  in  fact,  in  any  action 
except  in  a  water  suit.  So  this  act  applies 
to  all  suits  of  a  certain  class,  and  Is  not  vio- 
lative of  any  provision  of  our  state  Constitu- 
tion. 

It  is  also  contended  that  under  this  act  a 
party  may  prove  himself  absolutely  in  the 
right  so  far  as  his  claim  to  the  right  to  the 
use  of  water  Is  concerned,  and  may  have 
been  bronght  into  litigation  without  his  con- 
sent, and  still  be  compelled  to  pay  part  of 
the  heavy  exiienses  necessarily  incurred  by 
reason  of  tills  suit,  and  for  that  reason  it 
contravenes  every  part  of  our  laws  regulat- 
ing suits  in  courts  of  Justice,  so  far  as  the 
apportion  mtnt  of  costs  is  concerned.  There 
is  nothing  in  this  contention,  for  tbe  reason 
that  it  Is  a  part  of  the  history  of  the  state 
that,  where  several  pei-sons  have  settled  up- 
on a  stream  and  diverted  water  from  it  at 
different  times  and  in  different  amounts  for 
Irrigation  purposes,  it  is  absolutely  neces- 
sary to  determine  the  priority  of  tlieir  rights. 


and  the  amotmt  of  water  to  which  each  is 
entitled,  by  a  decree  of  the  proper  court. 
That  must  be  done  on  every  stream  In  tbe 
state,  and,  of  course,  as  long  as  there  is  am- 
ple water  in  the  stream  to  supply  the  necessi- 
ties of  each  approprlator,  suits  are  not  liable 
to  be  brought  for  the  settlement  of  such  prior- 
ities; but  as  soon  as  more  water  has  tieen 
claimed  than  the  stream  supplies,  the  prior 
approprlators,  if  they  live  low  down  the 
stream,  are  required  to  bring  an  action  to 
settle  tbe  rights  of  tbe  respective  approprl- 
ators from  such  stream,  and  it  lias  been  the 
custom  of  courts  la  this  state  to  apportion 
the  costs  of  such  litigation  to  the  respective 
parties,  and,  we  think,  properly  so.  The  court 
in  the  suit  in  question  had  Jurisdiction  and 
power  to  so  apportion  such  costs. 

It  is  also  contended  that  it  is  contrary  to 
every  principle  of  right  and  Justice  to  compel 
parties  who  have  already  been  to  tbe  ex- 
pense of  procuring  surveys  of  their  water 
canals  and  other  appliances  for  diverting 
water  to  pay  any  part  of  the  expenses  for 
further  services,  as  no  benefit  would  accrue 
to  them  from  it.  It  Is  a  sufficient  answer 
to  this  objection  to  say  that  the  Legislature 
has  concluded  that  It  was  better  for  all  par- 
ties concerned  to  have  such  maps  and  plats 
made  by  the  State  Engineer  or  some  dis- 
interested person,  and,  if  the  maps  and  plats 
required  by  the  provisions  of  said  sections 
are  made  as  contemplated,  they,  no  doubt, 
would  save  much  to  the  litigants  or  parties 
to  said  action  in  witness  fees,  even  more 
than  their  pro  rata  part  of  the  cost  of  mak- 
ing the  same. 

It  may  be  unfortunate  for  the  parties  to 
this  suit  that  the  State  Engineer  bad  not 
proceeded  under  tbe  provisions  of  section  33 
of  said  act  and  prepared  the  statement,  maps, 
and  plats  In  question  before  the  trial  of  this 
action.  The  law  contemplates  that  be  shall 
proceed  and  perform  the  required  work  as 
rapidly  as  such  work  can  be  reasonably  done, 
for,  in  case  tbe  work  liad  been  done,  the 
parties  to  this  action  would  only  have  to  pay 
their  proportional  part  as  taxpayers  of  the' 
state,  whereas,  under  tbe  present  facts,  tbej' 
are  required  to  pay  the  entire  costs  of  such, 
work.  But  we  do  not  think  this  a  sutBcient 
cause  for  holding  tbe  act  unconstitutional. 
As  before  suggested,  the  State  Engineer  is 
only  entitled  to  recover  the  actual  and  neces- 
sary costs  of  such  work,  and  any  party  to 
tbe  suit  may  contest  his  right  to  recover  the 
sum  claimed  by  him.  And,  of  course,  if  it 
should  be  made  to  appear  in  any  particular 
case  that  the  cost  would  result  in  a  con- 
fiscation of  the  property  Included  in  the  liti- 
gation, a  Judge  would  not  be  Justified  in 
having  such  maps  and  plats  made.  We  find 
nothing  in  the  decision  of  this  court  In  tbe 
case  of  Bear  Lake  County  v.  Budge,  supra, 
that  conflicts  in  any  way  with  our  views 
expressed  In  this  opinion.  Said  section  37 
provides.  Inter  alia,  "that  the  Judge  of  said 
court  shall   request   the   State   Engineer    to 
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make  an  examination  'of  such  stream:,"  etc. 
That  provision  is  directory,  and  it  is  left  to 
the  gound  discretion  of  tbe  judge  wbetber 
such  request  shall  be  made  or  not. 

It  is  also  contended  tbat  tbere  are  no  safe- 
gwais  provided  so  far  as  costs  are  concwn- 
ed,  and  that  tbe  matter  is  left  absolutely  in 
the  bands  of  tbe  State  Engineer,  without 
control  by  the  court.  We  cannot  agree  with 
this  contention.  Tbe  State  Engineer  is  en- 
titled only  to  bis  actual  and  necessary  costs 
(or  the  work  required  to  be  done  under  the 
prorislons  of  said  sections  33  and  37,  and  any 
party  to  the  suit  may  contest  the  amount 
claimed  by  him  or  any  item  thereof.  It  is 
the  duty  of  tbe  court  to  refuse  to  allow  any 
costs  to  tbe  State  Engineer  except  such  as 
are  actually  necessary  for  the  performance 
of  tbe  duties  required.  In  case  it  is  sho-nii 
that  the  maps  and  plats  are  incorrect  as  to 
the  rights  of  any  of  tbe  parties  to  the  action, 
such  parties  should  not  be  required  to  pay 
any  part  of  such  costs.  In  this  case  it  is 
admitted  that  the  claim  of  tbe  State  Engineer 
amonnts  to  nearly  $11,000.  It  was  also  stat- 
ed that  such  costs,  if  prorated,  would  be 
about  4  cents  per  acre  for  all  of  tbe  lands 
mider  the  ditches  involved  in  this  case.  That 
being  true,  tbe  pro  rata  share  of  the  owner 
of  each  100  acres  of  land  would  be  $6.40. 
The  requirement  of  the  payment  of  that 
amonnt  as  costs  by  tbe  owner  of  160  acres 
of  land  certainly  would  not  result  in  con- 
fiscation of  very  much  property,  especially 
when  such  lands  are  reputed  to  be  worth  at 
lea.«t  $30  per  acre.  If  said  maps  and  plats 
have  been  made  as  contemplated  by  said  act, 
In  all  probability  the  parties  to  the  suit 
would  need  no  further  evidence  in  the  es- 
tablishment of  their  rights  than  said  maps 
and  plats  and  their  own  testimony.  It  would 
appear  to  me  that  in  the  end  the  litigants 
will  save  a  great  deal  of  costs  and  expenses 
on  account  of  witnesses,  which  would  other- 
wise be  required  to  establish  their  rights. 
While  ?11,000  seems  a  large  sum  to  be  paid 
as  costs  for  such  maps  and  plats,  it  must 
be  remembered  tbat  nearly  200,000  acres  of 
land,  and  water  rights  for  tbe  irrigation  of 
tbe  same,  are  to  a  large  extent  involved  in 
this  action,  and  the  land  without  the  water 
would  be  of  very  little  value.  If  such  land 
with  the  water  right  is  worth  f30  per  acre, 
the  lands  and  water  rights  would  be  worth 
about  ?fl,000,000.  Every  person  who  appro- 
priates water  under  tbe  laws  of  this  state 
must  remember  that  it  Is  sure  to  cost  some- 
thing for  a  final  adjudication  of  such  rights, 
and  that  they  must  pay  the  costs. 

It  is  further  contended  that,  as  this  action 
was  commenced  prior  to  the  enactment  of 
tbe  law  under  consideration,  its  provisions 
are  not  applicable  to  tbls  suit;  that  to  apply 
tbem  to  this  action  would  make  said  act  re- 
troactive and  retrospective  In  Its  operation. 
The  provisions  of  said  Sfctlon  .37  prescribe 
certain  procedure  in  suits  for  the  settlement 
of  water  rights,  and  we  think  the  ■  general 


rule  is  that  rules  of  procedtire,  especially  so 
far  as  costs  are  concerned,  may  be  changed 
during  the  pendency  of  an  action,  and  we 
tbink  it  well  established  that  the  litigant  has 
no  vested  right  therein.  It  is  stated  in 
Sutherland  on  Statutory  Construction,  f  482: 
"No  person  can  claim  a  vested  right  in  any 
particular  mode  of  procedure  for  the  enforce- 
ment or  defense  of  his  rights.  Where  a  new 
statute  deals  with  procedure  only,  prima 
facie  It  applies  to  all  actions— those  which 
have  accrued  or  are  pending,  and  future  ac- 
tions. If,  before  final  decision,  a  new  law 
as  to  procedure  Is  enacted  and  goes  into 
effect,  it  must  from  that  time  govern  and 
regulate  tbe  proceedings."  It  is  also  stated 
In  5  Ency.  P.  &  P.  p.  113,  as  follows:  "At 
«ny  time  during  tbe  pendency  of  tbe  suit, 
and  before  the  right  to  costs  has  become 
Tested,  the  Legislature  may  change  the  law 
previously  enforced,  either  by  totally  repeal- 
ing It,  or  by  modification  only,  or,  in  the 
absence  of  any  law.  It  may  enact  one." 
Even  under  penal  statutes  it  was  held.  In 
Hopt  V.  Utah,  110  U.  S.  .574,  4  Sup.  Ct  202, 
28  L.  Ed.  262:  "Alterations  which  do  not 
Increase  the  punishment,  nor  change  the  in- 
gredients of  tbe  offense,  or  tbe  ultimate  facts 
necessary  to  establish  guilt,  but  only  remove 
existing  restrictions  upon  the  competency  of 
certain  classes  of  persons  as  witnesses,  relate 
to  modes  of  procedure  only,  in  which  no  one 
can  be  said  to  have  a  vested  right,  and 
which  the  state,  upon  grounds  of  public 
policy,  may  regulate  at  pleasure.  Such  regu- 
lations of  the  mode  in  which  the  facts  con- 
stituting guilt  may  be  placed  before  tbe  Jury 
can  be  made  applicable  to  prosecutions  or 
trials  thereafter  had,  without  reference  to 
the  date  of  tbe  commission  of  tbe  offense 
charged."  We  think  that  tbe  provisions  of 
said  section  relating  to  the  point  under  con- 
sideration were  intended  to,  and  do,  apply 
to  suits  begun  before  the  enactment  of  said 
law,  as  well  as  those  commenced  after.  We 
understand  that  statutes  generally  are  to  be 
construed  as  prospective,  unless  the  language 
Is  such  as  to  show  that  they  were  Intended 
to  be  retrospective.  But,  even  if  the  legis- 
lative intent  was  to  have  tbe  provisions  of 
said  act  apply  to  suits  tbat  should  be  com- 
menced after  Its  enactment,  we  think  the 
court  had  Jurisdiction  in  tbe  case  under  con- 
sideration to  order  such  plats  and  maps 
made,  If  it  was  convinced  that  it  was  neces- 
sary for  the  proper  hearing  and  determina- 
tion of  said  case  to  have  such  maps  prepared. 
It  Is  contended  that  the  provisions  of  said 
section  37  provide  for  a  new  kind  of  evi- 
dence, and  that  said  act  does  not  provide 
whether  such  evidence  shall  be  conclusive  or 
only  presumptive,  and  tbat,  if  It  is  to  be 
received  as  prima  facie  evidence  only,  then 
it  would  involve  the  party  disputing  it  in 
double  expenses  and  costs,  because  be  would 
be  required  to  have  other  surveys  made  at 
bis  own  expense  In  order  to  show  the  errors 
committed  by  the  State  Engineer,  and  that 
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sach  proTlalon  la  a  radical  innoTa'tlon  on  the 
old  form  of  evidence,  Bometbiog  unheard  of 
in  iegal  procedure,  and  should  l>e  held  in- 
valid for  that  reason.  I  tttink  it  wag  the 
intent  of  the  liCglalature  to  authorize  the 
court  to  accept  such  evidence  Just  the  same 
as  any  other  evidence  is  accepted,  and  to 
consider  it  with  all  the  other  evidence  in  ttie 
case,  and,  if  it  is  shown  to  be  incorrect,  to 
reject  it;  otherwise  to  give  it  such  effect  as 
under  ail  the  evidence  the  court  might  think 
it  entitled  tOk  I  thinlc  the  Legislature  has 
the  power  to  authorize  such  maps  and  plats 
to  b«  introduced  as  evidence  in  a  case,  leav- 
ing it  with  the  court  to  decide  wliat  effect 
should  be  given  to  the  same.  The  Legisla- 
ture lias  provided  that  certified  copies  of  cer- 
tain recorded  instruments  may  be  used  as 
evidence,  and  that  some  of  such  instruments, 
when  introduced,  shall  be  prima  facie  evi- 
dence of  what  they  contain.  The  Legislature 
has  not  declared  what  effect  should  be  given 
to  the  statements  and  maps  referred  to,  leav- 
ing it  for  the  court  to  decide  what  effect 
should  be  given  to  them:  Undar  the  pro- 
visions of  said  section,  statements  and  maps 
made  by  a  sworn  officer  of  the  state  are 
authorized  to  be  used  as  evidence  in  such 
cases,  and  we  think  the  Legislature  bad 
ample  authority  to  do  so.  The  provision  re- 
ferred to  contemplates  that  the  maps  and 
statements  of  the  State  Engineer  shall  con- 
stitute a  part  of  the  public  records,  and  also 
provides  for  using  them,  as  well  as  certified 
copies  thereof,  as  evidence  in  the  trial  of 
water  cases.  And,  so  far  as  evidence  is  con- 
cerned. It  merely  states  a  general  rule  of  pro- 
ceeding. The  authorities  bold  ttiat  the  I«gl8- 
lature  has  power  to  change  by  statute  the 
rules  of  evidence  at  pleasure.  In  11  Am. 
and  Kng.  Ency.  of  L.  550,  it  is  stated:  "The 
Legislature  has  general  control  over  the  rules 
of  evidence,  and  may  change  them  at  pleas- 
ure." In  Von  Hoffman  v.  Qulncy,  4  "Wall. 
535,  18  L.  Ed.  403,  it  ia  said:  "The  Legis- 
lature of  this  state  has  the  power  by  statute 
to  provide  that  certain  circumstances  shall 
constitute  prima  facie  evidence  of  the  facts 
in  issue.  The  law  of  evidence,  being  a  part 
of  the  remedy,  is  within  legislative  control." 
And  in  Fong  Yue  Ting  v.  United  States,  149 
U.  S.  698,  13  Sup.  Ct  1016,  37  L.  Ed.  9(», 
the  court  says:  "It  is  within  the  acknowl- 
edged power  of  every  Legislature  to  pre- 
scribe the  evidence  which  shall  be  received, 
and  the  effect  of  that  evidence,  in  the  courts 
of  its  own  government." 

It  is  further  contended  that  the  court  ex- 
ceeded its  Jurisdiction  in  apimintlng  Norman 
M.  Ruick,  Esq.,  referee  and  master,  and  au- 
thorizing him  to  take  the  testimony  In  said 
case,  and  report  bis  findings  of  fact  and  con- 
clusions of  law  for  the  Information  of  the 
court  Under  the  provisions  of  section  4493, 
Ann.  Code  Civ.  Proc.  1901  (Sess.  Laws  1901, 
p.  132),  the  court,  or  the  Judge  at  chambers, 
is  authorized  to  appoint  a  referee  to  take  the 
testimony  in  certain  caaea  therein  designat- 


ed. The  purpose  and  object  of  that  act  is 
expressed  in  the  title,  as  follows:  '*An  act  a> 
provide  for  taking  testimony  out  of  court 
upon  an  order  of  the  court  or  the  Judge  there- 
of," and  was  enacted  for  the  purpose  of  tak- 
ing testimony  in  certain  cases  where  the  par- 
ties to  the  action  were  numerous  and  the 
convenience  of  the  witnesses  and  the  ends 
of  Justice  would  be  promoted  thereby.  The 
Legislature,  no  doubt,  liad  in  mind  in  tbe 
enactment  of  ttiat  law  the  taking  of  testi- 
mony in  water  cases,  where  the  parties  and 
witnesses  were  very  numerous  and  the  con- 
Tenience  of  the  witnesses  and  tbe  ends  of 
Justice  would  be  promoted  by  the  aK>oint- 
ment  of  a  referee  to  take  the  evidence.  I 
think  the  court  had  full  power  and  authority 
to  appoint  said  referee.  Of  course^  it  is  con- 
templated that  a  referee  will  not  be  appoint- 
ed, and  thus  increase  the  costs  of  the  suit, 
unless  it  is  necessary  to  do  so,  for  if  tlia 
Judge  tries  the  case  the  costs  of  a  referee  are 
saved  to  the  litigants.  That  part  of  the  order 
which  directs  the  referee  to  "report  his  con- 
clusions of  fact  and  law  therefrom  to  the 
court  for  the  information  of  the  court,"  of 
course,  la  not  binding  on  the  court,  and  is 
only  for  the  information  of  tbe  court,  and  In 
no  wise  Invalidates  tbe  order. 

Under  the  provisions  of  section  2KS5,  Bev. 
St  1887,  ditches  and  water  rights  are  de- 
clared to  be  real  property.  A  water  right 
may  be  held  and  sold  and  transferred  s^- 
arate  from  land,  and,  until  tbe  act  under  con- 
sideration became  a  law,  we  had  no  law  pro- 
viding for  a  record  of  tbe  title  to  water 
rights,  as  we  have  of  a  record  of  title  to 
land.  The  Legislature,  no  doubt,  conaidered. 
that  the  time  had  come  in  this  state  when  a 
record  by  maps,  plats,  etc.,  should  be  made 
of  titles  to  ditches  and  water  rights,  as  wa- 
ter rights  have  become  very  valuable  prop- 
erty in  this  state.  Said  section  33  provides 
for  plats  and  maps  of  all  ditches  and  water 
rights,  and  thus  lays  the  foundation  for  a  rec- 
ord title  to  that  class  of  property,  to  a  cer- 
tain extent  at  least.  The  provisions  of  that 
section  make  it  the  duty  of  the  State  En- 
gineer and  qualified  assistants  to  proceed  to 
make  an  examination  of  the  streams  of  this 
state,  beginning  with  those  whose  waters 
have  not  been  allotted,  and  make  maps  and 
plats  thereof,  containing  certain  things  men- 
tioned in  said  section,  and  thereafter  to  indi- 
cate on  such  maps  subsequent  appropriations 
of  water  from  the  stream  or  streams  covered 
by  such  maps.  When  such  maps  are  com- 
pleted, tbe  state  has  a  record  that  la  of  great 
value.  While  we  have  had  a  law  for  years 
providing  for  a  record  of  water  location  no- 
tices, such  record  ia  of  no  value  as  to  tbe 
quantity  of  water  actually  appropriated  un- 
der such  notices,  and  the  maps  and  plats 
would  furnish  much  information  in  regard 
to  canals,  ditches,  and  water  rights. 

I  think  the  title  to  said  act  is  aufficient  to 
include  the  provisions  of  said  act  attacked 
In  tola  proceeding  as  unconstitutional;  that 
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tbe  court  had  authority  to  request  the  State 
Bnglneer  to  make  the  maps  aud  plats  referred 
to,  and  appoint  a  referee  to  take  the  evidence 
In  said  case  and  report  to  the  court  for  Its 
Information,  and  from  said  referee's  findings 
of  fact  and  conclusions  of  law  contained  In 
said  report  to  prorate  the  costs  among  the 
parties. 
The  application  for  tbe  writ  Is  denied. 

AILSUIE,   J.,   concurs   In   the   conclusion 
reached.    SXOCKSXiAGER,  J.,  dissents. 


STATE  ex  rel.  FLAHERTY  et  al.  t.  SUPE- 
KIOR  COURT  OF  KING  COUNTY. 

(Supreme  Court  of  Wasbington.    June  9,  1904.) 

INJUNCTION— SITPEBSEDEAS  BOND. 

1.  An  injunction  which  is  merely  preventive 
cannot  be  rendered  inoperative  by  a  supersedeas. 

Mandamus  on  the  relation  of  one  Flaherty 
and  others  to  compel  the  superior  court  of 
King  county  to  fix  the  amount  of  a  superse- 
deas bond  in  a  suit  by  EMward  Van  de  Van- 
ter  against  relators.    Application  denied. 

George  McKay,  for  plalntlfTs. 

PER  CURIAM.  One  Edward  Van  de  Van- 
ter  brought  an  action  in  the  superior  court 
of  King  county  against  the  relators  to  en- 
Join  them  from  fencing  up  or  otherwise  in- 
terfering with  a  certain  road  leading  from 
Lis  premises  across  the  premises  of  the  re- 
lators to  a  recognized  public  highway.  In 
his  complaint  he  alleged  that  the  road  in 
question  wan  the  only  way  leading  from  his 
premises  to  the  public  highway,  and  that  the 
same  had  been  used  by  him  aud  his  predeces- 
sors in  interest  without  hindrance  or  inter- 
ruption for  more  than  17  years  last  past;  that 
the  appellant  had  attempted  to  obstruct  the 
way  by  means  of  fences,  locking  of  gates, 
and  other  acts;  and  would  close  the  same 
entirely  unless  restrained  by  the  court.  He 
prayed  a  temporary  restraining  order,  which 
was  granted,  and  continued  in  force  until 
the  final  trial  of  the  case,  when  a  perpetual 
injunction  was  granted.  The  relators,  desir- 
ing to  appeal  to  this  court,  applied  to  the  su- 
perior court  to  fix  tbe  amount  of  a  superse- 
deas bond  to  be  given  in  order  to  stay  the 
Judgment  pending  the  appeal.  That  court 
declined  to  fix  the  amount  of  the  bond,  hold- 
ing that  the  injunction  granted  was  not  such 
an  injunction  as  could  be  superseded,  and  the 
relators  apply  here  for  a  writ  of  mandate 
compelling  It  to  fix  the  amount  of  such  bond. 

In  State  ex  rel.  v.  Stallcup,  15  Wash.  2C3, 
46  Pac.  251,  we  held,  construing  the  statute 
now  In  force,  that  a  supersedeas,  from  its  na- 
ture, operated  only  upon  orders  or  Judgments 
commanding  some  act  to  be  done,  and  does 
not  reach  a  case  where  the  relief  granted 
merely  forbids  the  doing  of  some  act;  in  other 

f  1.  See  Appaal  and  Rrror,  vol.  i.  Cant  Dig.  |  2278. 
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words,  mandatory  Injunctions  could  be  su- 
perseded, while  those  merely  preveative  could 
not.  The  injunction  in  the  present  case  Is  of 
the  latter  kind.  It  is  preventive  merely,  and 
cannot  be  rendered  Inoperative  by  a  super- 
sedeas. 
The  application  is  denled- 


STATE  ex  rel.  CORBIN  et  al.  v.  SUPERIOR 
COURT  OF  LINCOLN  COUNTY  et  al. 

(Supreme  Court  of  Washington.    June  9,  1904.) 

BEVIEW— APPELLATE  JUBISDICTION— VOID 
JUDGMENT. 

1.  Under  tbe  constitutional  provisions  making 
the  superior  court  tbe  court  of  last  resort  in 
civil  actions  for  an  amount  not  exceeding  ?2(K>, 
the  Supreme  Court  will  not  grant  a  writ  of  re- 
view of  a  judgment  in  such  an  action,  though 
tbe  judgment  be  void. 

Application  by  the  state,  on  the  relation 
of  Austin  Corbin,  2d,  and  another,  against 
the  superior  court  of  Lincoln  county  and  an- 
other, for  a  writ  of  review.  Application  de- 
nied. 

Hamblen,  Lund  &  Gilbert,  for  plaintiffs. 
Myers  &  Warren,  for  defendants. 


PER  CURIAM.  This  is  an  application  for 
a  writ  of  review.  Briefly,  the  relators  allege 
that  the  defendant  the  superior  court,  at 
the  instance  of  its  codefeudaut,  entered  a 
judgment  against  the  relators  and  in  favor 
of  such  codefendant  for  the  sum  of  $112, 
without  authority,  right,  or  jurisdiction;  that 
the  judgment  is  by  reason  thereof  void,  but 
that  the  relators  have  no  right  of  appeal  be- 
cause the  amount  of  the  Judgment  is  not 
Bufflclently  large  to  bring  the  cause  within 
the  appellate  Jurisdiction  of  this  court,  and 
have  no  other  speedy  or  adequate  remedy  at 
law;  wherefore  they  pray  that  this  court 
cause  the  record  to  be  brought  before  It  by 
a  writ  of  review,  and  on  the  bearing  thereof 
declare  void  and  set  aside  the  Judgment. 

The  relators  concede  that  this  court  has 
held  that  it  will  not  Issue  a  writ  of  review 
in  a  cause  not  within  Its  appellate  jurisdic- 
tion, but  argues  that  this  case  does  not  fall 
within  tbe  rule  because  here  the  judgment 
is  void,  while  In  the  cases  determined  by 
this  court  the  review  was  sought  to  correct 
mere  error  In  the  record  of  the  superior 
court.  But,  in  our  judgment,  the  distinction 
sought  to  be  made  Is  not  sound.  As  we  have 
construed  the  Constitution,  It  makes  the  su- 
l)erlor  court  the  court  of  last  resort  In  all 
civil  actions  at  law  when  the  original  amount 
In  controversy  does  not  exceed  the  sum  of 
$200.  In  other  words,  it  matters  not  whether 
that  court  decides  that  it  has  Jurisdiction 
when  it  has  not,  or  whether  It  erroneously 
decides  some  other  matter  of  law.  Its  Judg- 
ment is  final  in  ail  causes  not  within  the  ap- 
pellate Jurisdiction  of  this  court. 

The  application  Is  denied. 
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INGRAM  T,  WISHKAH  BOOM  CO. 
(Supreme  Court  of  Washington.    June  9,  19(H.) 

WATEB  C0UB8E9 — RIPABIAN  BIGHTS— OVERFLOW 
—  BOOMH  —  DAUAUES  —  PLEADING — BILL  Of 
PARTICULABS  —  HABULESS  EBBOB  —  INSTBUC- 
TIONS— EVIDENCE. 

1.  Where  the  petition  alleged  the  ultimate 
facts  that  plaintiff  was  the  owner  of  certain 
land  lying  along  navigable  streams;  that  de- 
fendant, being  engaged  in  sluicing,  driving, 
booming,  and  rafting  of  saw  logs  in  said  stream, 
employed  dams,  causing  artificial  freshets,  in> 
juring  the  plaintiff's  land  by  producing  erosions 
and  causing  water,  logs,  and  debris  to  flow  on 
said  land — the  petition  was  sufficient,  and  plain- 
tiff could  not  be  compelled  to  plead  evidence 
by  a  motion  to  make  more  deQbite  and  certain. 

2.  Under  Ballinger's  Ann.  Codes  &  St.  | 
4930,  requiring  a  party  to  either  plead  or  de- 
liver to  the  adverse  party  a  copy  of  the  instru- 
ment or  writing  sued  on  or  the  items  of  an  ac- 
count, and  providing  that  the  court  may  order  a 
further  account,  and  may  order  a  bill  of  par- 
ticulars, a  bill  of  particulars  is  not  the  remedy 
where  discovery  is  sought  of  facts  in  possession 
of  the  plaintiff,  material  to  the  defense  of  the 
action,  but  the  remedy  is  by  interrogatories 
served  and  to  be  answered  before  trial,  or  by 
examination  of  the  party  as  a  witness  at  the 
trial. 

3.  A  complaint  for  damages  to  plaintiff's  land 
by  erosions  and  overflow  by  defendant's  misuse 
01  a  right  of  navigation  of  a  river  passing 
through  the  land  was  sufficient  where  it  set  out 
acts  showing  the  abuse  of  the  right  of  naviga- 
tion, without  alleging  that  said  acts  were  neg- 
ligently performed. 

4.  Where  there  was  substantial  evidence  in 
support  of  all  the  issues  neoessarjr  to  be  main- 
tained by  plaintiff,  the  verdict  will  not  be  dis- 
turbed on  appeal  unless  the  result  of  passion 
and  prejudice. 

5.  Where  the  damages  to  plaintiff  from  a 
wrongful  use  of  a  navigable  stream  passing 
through  his  land  was  a  depreciation  in  value 
of  the  land  and  a  total  destruction  of  certain 
personal  property,  he  was  entitled  to  testify 
to  the  value  of  the  real  property  both  before 
and  after  the  injury,  and  to  the  value  of  the 
personalty  at  the  time  it  was  destroyed. 

6.  Error,  if  any,  in  permitting  him  to  after- 
wards state  the  total  of  his  loss,  was  harmless. 

7.  In  an  action  against  a  corporation,  error  in 
admitting  in  evidence  an  answer  filed  b.v  it  in 
another  action,  without  introducing  in  conne(~ 
tion  therewith  the  complaint  in  said  action,  was 
harmless,  where  the  only  part  of  the  answer 
read  to  the  jury  as  material  was  an  allegation 
describing  the  corporate  powers  of  the  defend- 
ant. 

8.  In  an  action  for  damages  to  land  by  defend- 
ant's misuse  of  a  river  passing  through  the  land 
the  court  instructed  that,  if  there  was  any  such 
use  of  the  stream  in  the  driving  of  logs  as  caus- 
ed injury  to  plaintiff,  for  which  he  wns  entitled 
to  recover,  the  question  whether  defendant  or 
its  employes  made  such  use  must  be  established 
by  a  fair  preponderance  of  the  evidence,  and,  if 
the  evidence  leave  a  condition  of  uncertainty  as 
to  who  caUNed  the  damage,  they  could  not  find 
defendant  liable ;  that  if  it  could  be  said,  from 
a  fair  preponderance  of  the  evidence,  that  it 
was  done  by  defendant,  then  plaintiff  could  re- 
cover; that,  if  defendant  was  not  using  the 
river  at  the  time  of  the  alleged  injury,  it  was 
not  liable.  Held,  that  the  instruction  as  a 
whole  was  not  prejudicial  to  defendant. 

Appeal  from  Superior  Court,  Cbehalls 
County;  MaBon  Irwin,  Judge. 

Action  by  J.  S.  lugrnni  against  the  Wish- 
kali  Boom  Company.  From  a  Judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 


Greene  &  Griffiths  and  Sidney  Moor  Heath, 
for  appellant    J.  C.  Cross,  for  respondent. 

FUIJ.ERTOX,  C.  J.  In  this  action  the  re- 
spondent sued  to  recover  damages  for  Inju- 
ries to  his  real  property,  alleged  to  have  been 
caused  by  the  appellant  In  the  operation  of 
Its  sluice  dams  on  the  WIshkah  river.  After 
Issue  had  been  joined,  a  trial  was  had,  result- 
ing In  a  verdict  and  Judgment  for  the  re- 
spondent, from  which  this  appeal  Is  taken. 

The  appellant  first  complains  that  the  trial 
court  erred  In  overruling  Its  motion  to  make 
the  complaint  more  definite  and  certain,  and 
In  refusing  to  require  the  resiwndent  to  fur- 
nish It  with  a  bill  of  particulars.  The  com- 
plaint alleged,  In  substance,  that  the  appel- 
lant was  a  boom  company  organized  under 
the  laws  of  this  state,  owning  and  operating 
certain  sluice  dams  on  the  Wishkah  river,  a 
stream  navigable  for  the  purpose  of  floating 
saw  logs;  that  the  respondent  owned  lands 
through  which  the  WIshkah  river  ran,  lying 
below  the  sluice  dams  of  the  appellant;  that 
he  used  his  lands  for  a  home,  and  bad  Im- 
provements thereon  consisting  of  cleared  and 
cultivated  lauds,  buildings,  fencing,  and  cer- 
tain other  structures;  and  that  the  appellant 
"has  never  procured  from  the  respondent,  by 
condemnation  or  otherwise,  any  right  to  the 
use  of  his  land  whatsoever,  as  It  might  do  b.v 
virtue  of  the  statutes  authorizing  Its  incor- 
poration." The  paragraphs  of  the  complaint 
containing  the  allegation  of  damage  are  ns 
follows: 

"That  during  all  the  times  herein  mention- 
ed, and  at  the  present  time,  the  defendant, 
the  Wishkah  Boom  Company,  has  been  and 
Is  engaged  in  the  sluicing,  driving,  booming, 
and  rafting  of  saw  logs  in  said  river  and 
through  tlio  lands  of  this  plaintiff,  herein- 
above described;  that  In  the  driving  of  the 
said  saw  logs  down  the  said  river  the  said 
defendant  has  employed  and  Is  employint; 
dams,  whereby  and  by  virtue  of  which  great 
and  large  artificial  freshets  are  made  In  said 
river  through  the  lands  of  this  plaintiff,  and 
tliat  by  reason  of  such  dams  and  such  artifi- 
cial freshets  through  the  lauds  of  the  plain- 
tiff aforesaid,  and  by  reason  of  the  driving 
of  large  bodies  or  quantities  of  saw  logs,  by 
virtue  of  such  artiiidal  freshets,  through  the 
lands  of  this  plaintiff,  and  by  reason  of  the 
creation  of  large  Jams  of  saw  logs  In  tuiid 
river  and  within  the  boundaries  of  plaiutifT's 
lands  by  the  said  defendant  in  Its  endeavor 
to  drive  the  said  saw  logs,  by  means  of  arti- 
ficial freshets  aforesaid,  through  the  lauds  uf 
this  plaintiff  aforesaid,  and  on  account  of 
each  of  the  said  reasons  aud  uses  the  said 
defendant  lias  greatly  Injured  aud  dauinitied 
or  damaged  the  lauds  of  this  plaintiff,  such 
damages  beiug  primarily  as  follows,  to  wit: 

"(11  By  creating  aud  producing  great  and 
lasting  erosions  of  the  banks  of  plainti£f's 
said  lands. 

"(2>  By  causing  great  quantities  of  water. 
logs,  and  debris  and  sediment  to  flow  in  aud 
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apon  and  over  tbe  plaintiff's  said  lands, 
thereby  destroying  tbe  crops  upon  tbe  said 
lands. 

"(3)  By  causing  great  quantities  of  water, 
logs,  and  debris  to  flow  In  and  upon  plain- 
tiCTs  said  lands,  thereby  destroying  tbe  Im- 
proTemeuts  upon  said  lands." 

"Tbat  by  reason  of  the  facts  hereinbefore 
alleged  this  plaintiff  has  been  and  is  damaged 
as  follows: 

"(1)  On  account  of  erosions,  since  March  1, 
1900,  as  hereinbefore  set  forth,  in  the  full 
and  just  sum  of  $200. 

"(2)  On  account  of  Injury  to  the  Improve- 
metits,  since  March  1,  1900,  as  hereinbefore 
alleged,  in  the  full  and  just  sum  of  $100. 

"(3)  On  account  of  Injury  and  damage  to 
crops,  since  March  1,  1000,  as  hereinbefore  al- 
leged, in  the  full  and  just  sum  of  $200." 

The  motion  of  the  appellant,  which  is  too 
long  to  set  out  here  In  detail,  practically 
called  for  the  evidence  on  which  the  respond- 
ent relied  to  maintain  his  cause  of  action. 
But  plainly  these  were  not  matters  which 
the  plaintiff  was  required  to  set  out  In  his 
Lvrnplaint.  Only  ultimate  facts  need  be 
pleaded  in  order  to  state  a  cause  of  action. 
There  is  no  requirement  that  evidence  relied 
upon  to  support  the  facts  need  be  set  out. 
Xor  was  the  matter  demanded  the  subject  for 
a  bill  of  particulars.  While  a  bill  of  particu- 
lars may  be  demanded  In  certain  Icinds  of  ac- 
tions as  a  matter  of  right  (BalUnger's  Ann. 
Codes  &  St.  §  4930),  this  was  not  such  an  ac- 
tion. A  bill  of  particulars  may  be  ordered 
when  tbe  demand  Is  for  particulars  of  tbe 
general  items  set  out  in  tJie  complaint,  but 
it  Is  not  the  remedy  where  discovery  is 
songht  of  facts  in  possession  of  tbe  plaintiff 
material  to  tbe  defense  of  an  action.  For 
discovery  of  facts  In  the  possession  of  the 
other  party  the  Code  provides  a  remedy  by 
interrogatories  served  and  to  be  answered  be- 
fore trial,  or  by  an  examination  of  the  party 
as  a  witness  at  the  trial,  not  by  demanding  a 
bill  of  particulars. 

The  appellant  next  contends  that  tbe  court 
erred  In  overruling  Its  demurrer  to  the  com- 
plaint It  argues  that,  inasmuch  as  the 
stream  was  a  navigable  one,  the  appellant, 
along  vrith  the  public  generally,  had  the  right 
to  use  it  for  the  purpose  of  floating  or  driv- 
ing logs,  and  that  the  rights  of  riparian  own- 
ers are  subordinate  to  this  use,  when  reason- 
ably exercised;  hence  tbe  complaint,  in  or- 
der to  state  a  cause  of  action,  must  contain 
an  allegation  to  the  effect  that  the  damage 
was  caused  by  the  negligent  use  of  the 
stream.  Whether  It  be  the  rule  that,  had  the 
appellant  been  using  the  stream  for  the  pur- 
|)ose  of  floating  and  driving  logs  in  the  usual 
and  ordinary  manner,  and  in  spite  thereof 
had  Injured  the  respondent's  property,  no  ac- 
tion would  lie  against  it  for  such  injury,  it  is 
not  necessary  here  to  determine.  The  com- 
plaint does  not  make  that  kind  of  a  case. 
Tbe  appellant  was  not  using  the  stream  In 
tbe  OBuai  and  ordinary  manner.    It  not  only 


suffered  and  permitted  the  logs  it  was  driv- 
ing to  jam  and  accumulate  in  the  stream  on 
the  respondent's  property,  but  It  sought  to 
remove  them  by  artificial  freshets,  thereby 
causing  the  water  to  back  up  and  overflow 
the  respondent's  land,  washing  away  the 
banks  of  the  stream,  the  fences  protecting  the 
land,  destroying  the  crops  growing  thereon, 
and  covering  the  land  with  logs  and  other 
d6bris  that  would  have  passed  on  without 
damage  but  for  the  acts  of  the  appellant.  As 
we  said  in  Watkinson  t.  McCoy,  23  Wash. 
372,  63  Paa  245:  "The  right  to  float  logs 
down  a  stream  does  not  carry  with  it  the 
right  to  boom  logs  in  said  stream,  or  to  ob- 
struct It  in  any  way  so  that  It  will  either  In- 
terfere with  the  rights  of  other  navigators, 
or  cause  damage  to  riparian  proprietors." 
And  we  conclude  here,  as  we  concluded  In 
that  case,  1  it  it  is  not  necessary,  where  the 
Injury  is  caused  by  a  misuse  of  the  stream, 
or  an  abuse  of  the  rights  of  navigation,  to  al- 
lege In  the  complaint  that  the  acts  were  done 
negligently,  in  order  to  state  a  cause  of  ac- 
tion for  damages  arising  from  such  misuse  or 
abuse.  It  is  sufficient  to  set  out  the  acts 
showing  tbe  misuse  or  abuse  of  tbe  right  of 
navigation,  as  It  is  these  acts  tbat  give  rise 
to  the  cause  of  action.  The  acts  themselves 
are  wrongful.  It  is  not  a  case  of  a  rightful 
act  negligently  performed. 

The  appellant  challenges  the  sufficiency  of 
the  evidence  to  justify  the  verdict,  but  we 
And  no  cause  to  interfere  with  the  verdict 
on  this  ground.  There  was  substantial  evi- 
dence in  support  of  all  of  the  issues  necessary 
to  be  maintained  by  the  respondent,  and,  un- 
less the  verdict  was  the  result  of  passion 
and  prejudice,  rather  than  a  due  considera- 
tion of  the  evidence,  this  is  sufficient  to  sus- 
tain it  in  this  court.  Of  passion  and  preju- 
dice on  the  part  of  tbe  jury,  we  And  nothing 
in  the  record. 

The  court  permitted  the  respondent  to  tes- 
tify to  the  amoimt  of  his  damages  in  mon- 
ey, and  this  Is  assigned  as  error  by  the  ap- 
pellant We  are  of  the  opinion,  however, 
that  the  evidence.  If  not  strictly  within  the 
rule,  was  harmless.  The  damages  consist- 
ed of  a  depreciation  in  value  of  the  real 
property,  and  a  total  destruction  of  certain 
personal  property.  The  respondent  could 
properly  testify  to  the  value  of  the  real  prop- 
erty both  before  and  after  the  Injury,  and 
to  the  value  of  the  personalty  at  the  time 
it  was  destroyed.  This  the  respondent  did 
do,  and  for  him  afterwards  to  state  the  simi 
total  of  his  different  losses  could  not  be  er- 
ror, as  the  ascertainment  of  the  total  was  a 
mere  solution  of  an  arithmetical  problem  the 
terms  of  which  were  stated  when  he  testi- 
fied to  the  different  values.  But  it  Is  said 
this  court  has  announced  a  contrary  view  in 
De  Wald  v.  Ingle,  31  Wash.  61G,  72  Pac. 
4G9.  In  that  case  we  did  bold  that  it  was 
error  to  permit  the  plaintiff  In  an  action  for 
personal  injuries  to  testify  to  the  amount  of 
his  damages  in  money.    The  cases  rest,  how- 
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ever,  on  widely  different  principles.  In  a 
personal  Injury  case  the  damages  are  not 
capable  of  anything  like  exact  admeasure- 
ment, and  cannot  be  made  any  more  certain 
by  the  mere  opinion  of  witnesses.  In  other 
words,  the  question  Is  treated  as  one  not 
capable  of  ascertainment  by  expert  or  pe- 
culiar knowledge,  but  one  resting  within  the 
knowledge  of  the  generality  of  mankind, 
which  the  Jury  alone  are  qualified  to  deter- 
mine after  being  made  acquainted  with  the 
nature  and  effect  of  the  injury  and  the  cir- 
cumstances under  which  it  was  inflicted. 
But  value,  when  applied  to  property,  is  capa- 
ble of  at  least  approximate  admeasurement, 
and  is  a  subject  on  which  a  person  can  ac- 
quire a  knowledge  not  possessed  by  the  gen- 
erality of  mankind,  and  is  held  everywhere 
to  be  a  proper  subject  for  opinion  or  expert 
evidence.  Indeed,  values  could  hardly  be 
proved  In  any  other  way,  and  It  would  prac- 
tically be  a  denial  of  the  right  to  recover 
for  injuries  to  property  if  witnesses  were 
not  permitted  to  give  their  opinion  as  to 
the  amount  a  particular  piece  of  property 
has  depreciated  from  a  given  cause. 

Many  errors  are  assigned  going  to  the  ad- 
mission and  exclusion  of  evidence,  but,  as 
the  appellant  passes  all  of  these,  with  one 
exception,  without  comment,  we  shall  treat 
them  in  the  same  manner,  saying  merely  that 
we  have  examined  each  of  them,  but  find 
nothing  that  requires  a  reversal  of  the  case. 
The  exception  mentioned  is  to  the  admission 
of  an  answer  filed  by  the  appellant  in  an  ac- 
tion brought  by  one  Hayes  against  the  ap- 
pellant and  others  for  services  performed  In 
driving  the  logs  the  respondent  contends 
caused  the  injury  to  his  property.  The  an- 
swer was  verified  by  a  Mr.  Emerson,  and 
was  introduced  to  contradict  certain  state- 
ments Mr.  Emerson  made  while  testifying 
for  the  appellant  in  this  case.  The  appel- 
lant contends  that  the  answer  should  not 
have  been  admitted  without  introducing  in 
connection  with  It  the  complaint  in  the  ac- 
tion it  purported  to  answer,  and  assigns  er- 
ror on  that  ground.  But  the  only  part  of 
the  answer  read  to  the  Jury  as  material  was 
an  allegation  describing  the  corporate  pow- 
ers of  the  appellant,  and  the  complaint  could 
hardly  have  explained  or  aided  in  an  under- 
standing of  that  paragraph.  It  is  somewhat 
difficult  to  discover  from  the  record  the  ma- 
teriality of  the  evidence,  but  its  admission, 
if  error  at  all,  was  harmless  error. 

Lastly,  the  appellant  assigns  that  the  court 
erred  in  giving  and  in  refusing  to  give  cer- 
tain instructions  to  the  Jury.  The  exception 
taken  to  the  instructions  given  was  in  the 
following  words:  "The  defendant  excepts 
to  that  part  of  the  charge  given  by  the 
court  saying,  in  effect,  that  If  the  Jury  find 
that  the  defendant,  or  its  officers,  agents,  or 
employes,  assisted  in  breaking  the  Jam,  the 
company  would  be  liable."  A  careful  per- 
usal of  the  charge  as  reported  in  the  record 
falls  to  disclose  any  instruction  to  this  effect, 


unless  it  is  found  In  the  following:  "If  you 
find  that  there  was  any  such  use  of  this 
stream  by  any  person  in  driving  these  logs 
or  in  the  use  of  these  dams  as  has  caused 
the  Injury  to  the  plaintiff  for  which  he  would 
be  entitled  to  recover,  then  you  should  In- 
quire whether  It  was  done  by  these  defend- 
ants, or  this  defendant  company.  When  we 
speak  of  the  defendant  company  we  mean 
Its  acts  through  its  employes  or  agents.  And 
that  fact  must  be  established  by  a  fair  pre- 
ponderance of  the  evidence  also.  If  you  can- 
not find  that  from  the  preponderance  of  the 
evidence,  or  if  the  evidence  is  such  as  to 
leave  you  In  a  condition  of  uncertainty  as 
to  who,  among  the  drivers  of  these  logs,  did 
cause  this  damage,  or  in  the  operation  of  the 
dams,  if  it  was  caused  In  that  way,  and  you 
cannot  say  from  a  fair  preponderance  of  the 
evidence  who  did  it,  then  you  cannot  find 
the  defendant  liable.  If  you  can  say  from 
a  fair  preponderance  ot  the  evidence  that  it 
was  done  or  caused  by  this  defendant  com- 
pany or  Its  employes,  then  the  plaintiff  would 
be  entitled  to  recover  from  the  company. 
If  yon  cannot  find  from  a  preponderance  of 
the  evidence  that  the  employes  of  the  com- 
pany were  operating  this  dam,  nor  were 
driving  these  logs,  nor  were  breaking  this 
Jam  at  the  time  this  alleged  injury  was  sus- 
tained, then  they  are  not  liable."  There  Is 
nothing  in  this,  when  read  as  a  whole,  that 
can  be  said  to  be  prejudicial  to  the  appel- 
lant. The  Instructions  requested  and  refus- 
ed merely  suggest  the  appellant's  theory  of 
the  case,  which  we  have  discussed  in  pass- 
ing upon  its  objection  to  the  sufficiency  of 
the  complaint,  and  require  no  further  discus- 
sion. 

As  we  find  no  reversible  error  in  the  rec- 
ord, the  Judgment  appealed  from  will  stand 
affirmed. 

nUNBAR,  HADLEY,  ANDERS,  and 
MOUNT,  JJ.,  concur. 


FIRST  NAT.   BANK  OF   HENNESSEY   v. 

IIESSER,  Sheriff.* 
(Supreme  Court  of  Oklahoma.    March  4,  1904.) 

ATTACRUKNI^-CHATTEI,  ICOBTOAOE— LIEN— PBO- 
BATE  C0U8T— JUHISDICWION— VKNUE. 

1.  Where  a  sheriff  Is  in  the  legal  possession 
of  personal  property  by  force  of  an  order  of  at- 
tachment riRbtfully  issued,  he  is  entitled  to 
continue  such  possession  until  the  lien  acquired 
thereby  is  lost,  or  the  property  disposed  of  by 
force  of  it,  or  tl^p  lien  is  satisfied. 

2.  A  mortgage  upon  chattel  property  must  be 
recorded  or  tiled  in  the  county  where  the  prop- 
erty is  located,  in  order  to  become  a  lien  there- 
on as  against  creditors  and  innocent  purchas- 
ers and  incumbrancers  for  value. 

3.  Actions  for  the  recovery  of  specific  per- 
sonal property  in  the  probate  courts  of  this 
territory  are  governed  by  the  procedure  ap- 
plicable to  justice  of  the  peace  courts  where 
the  value  of  theproperty  sought  to  be  recovered 
is  less  than  $100. 

•Rehearing  denied  June  8,  1904. 
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i.  Action  bron^t  against  two  joint  obligors 
i>  properly  brought  in  any  counter  where  one 
of  them  may  be  gammoned,  and  in  sach  case 
anmmons  may  properly  be  issaed  to  and  served 
upon  the  other  in  any  county  of  the  territory, 
and  in  Buch  case  the  court  lias  jurisdiction  of 
the  persons  of  botti  defendants. 

5.  Where  an  attactunent  is  properly  issued  up- 
on filing  with  the  court  a  sufficient  affidavit  and 
bond,  and  property  is  talceu  thereunder,  the  lien 
of  the  attachment  is  not  lost  by  a  failure  on  the 
part  of  probate  or  justice  of  the  peace  court  to 
make  proper  docket  entries  of  the  issuance  of 
such  order  of  attachment. 

6.  Under  the  provisions  of  section  10  of  the 
organic  act  of  the  territory  (Act  May  2,  1890, 
t  182;  26  Stat.  87),  which  provides,  amon^  oth- 
er things,  "All  civil  actions  shall  be  instituted 
in  the  county  in  which  the  defendants  or  either 
of  them  reside  or  may  be  found,"  it  is  requisite 
that  all  personal  actions  shall  be  brought  in  the 
county  where  the  defendants,  or  one  of  them, 
resides  or  may  be  found,  and  the  court  cannot 
acquire  jurisdiction  in  such  case  by  the  issa- 
aoce  of  summons  to  another  county,  or  by  pub- 
lication notice. 

(Syllabns  by  the  Court.) 

Error  from  District  Court,  Payne  County ; 
before  Justice  Burford. 

Action  by  the  First  National  Bank  of  Hen- 
nessey against  J.  P.  Hesser,  sberlfl.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.  Modified. 

This  la  an  action  brought  by  the  First 
National  Bank  of  Hennessey,  Kingfisher 
coonty,  Okl.,  against  the  defendant,  J.  P. 
Hesser,  sheriff  of  Payne  county,  Okl.  The 
plaintiff  brings  action  In  replevin,  basing 
title  upon  a  chattel  mortgage  executed  to  It 
by  one  O.  W.  Baker,  for  an  actual  loan  of 
1360,  at  Hennessey,  Okl.,  where  said  mort- 
gage was  executed  and  delivered,  on  April 
13,  1901;  the  property  mortgaged  being  at 
the  time  at  Stillwater,  In  Payne  county,  Okl. 
Said  mortgage  was  not  at  the  times  herein- 
after mentioned  filed  or  recorded  In  Payne 
county.  The  mortgagor,  6.  W.  Baker,  prior 
and  up  to  the  24th  day  of  March,  1901,  was 
a  resident  of  Stillwater,  Payne  county,  where 
be  had  an  office  and  law  library,  and  prior 
to  the  24th  day  of  March,  to  wit,  February 
13, 1901,  he  had  mortgaged  this  library  to  the 
First  National  Bank  of  Stillwater,  Includ- 
ing In  said  mortgage  a  span  of  horses,  har- 
ness, and  buggy.  On  the  24th  day  of  March, 
1901,  Baker  went  to  Hennessey,  driving  the 
horses,  harness,  and  buggy  so  mortgaged  to 
the  First  National  Bank  of  Stillwater.  At 
that  time  he  and  one  Pink  Taylor  were 
Jointly  indebted  to  one  W.  L.  Dlx,  In  Still- 
water, In  the  sum  of  $47  and  he  (Baker)  was 
also  Indebted  to  the  National  Bank  of  Com- 
merce of  Stillwater  In  the  sum  of  $6.5.50  on 
two  promissory  notes  executed  to  said  bank, 
with  one  MUllkan  as  surety  thereon.  It 
seems  that  Baker,  after  going  to  Hennessey, 
determined  to  locate  there  In  business,  and 
the  First  National  Bank  of  Stillwater,  be- 
coming alarmed  for  the  security  of  Its  claim 
against  Baker,  sent  the  deputy  sheriff  and 
an  attorney  to  Hennessey  after  him.  Upon 
their  arrival  there.  Baker,  on  the  13th  of 


April,  went  to  the  First  National  Bank  of 
Hennessey  and  borrowed  the  $360  hereinbe- 
fore mentioned,  executing  the  mortgage  in 
question  as  security  therefor.  With  this 
money  the  mortgage  of  the  First  National 
Bank  of  Stillwater  was  paid  off  and  released. 
Thereupon,  and  on  the  16th  day  of  April, 
the  said  W.  L.  Dlx  brought  suit  against 
Baker  In  the  probate  court  of  Payne  county 
to  recover  the  amount  claimed  to  be  due  him 
on  the  note  of  Baker  &  Taylor,  of  $47,  and 
caused  a  writ  of  attachment  to  be  Issued  out 
of  said  probate  court,  which  was  Immediate- 
ly levied  upon  a  portion  of  the  library  of 
Baker,  yet  In  Stillwater ;  and,  because  of  this 
attachment  the  defendant,  Sheriff  Hesser,  re- 
fused to  deliver  on  demand  the  possession 
of  the  mortgaged  property  to  the  Bank  of 
Hennessey.  Afterwards,  on  the  23d  day  of 
April,  the  National  Bank  of  Commerce  as- 
signed the  note  of  Baker  above  mentioned  to 
the  surety  thereon,  one  Mllllkan,  who  on  that 
date  also  Instituted  suit  for  the  amount  of 
that  debt  against  Baker,  causing  an  attach- 
ment also  to  be  Issued  and  levied  upon  the 
balance  of  Baker's  library  not  levied  on  by 
the  Dlx  attachment.  On  the  13tb  day  of 
May  following,  the  First  National  Bank  of 
Hennessey  brought  suit  against  Hesser,  sher- 
iff of  Payne  county,  to  recover  jMssesslon  un- 
der its  mortgage  of  the  library  of  Baker  thus 
attached  In  the  Dlx  and  Millikan  cases. 
From  the  evidence  taken  upon  the  trial,  and 
from  the  facts  and  circumstances  detailed  In 
the  evidence,  it  is  evident  that  Baker's  resi- 
dence at  the  time  he  was  sued  in  the  pro- 
bate court  of  Payne  county  was  In  Oklahoma, 
and  was  known  to  be  in  Hennessey,  King- 
fisher county.  In  fact,  one  of  the  attorneys 
who  brought  these  suits  against  him  In  the 
probate  court  was  the  attorney  who  went  to 
Hennessey  to  settle  the  mortgage  of  the  First 
National  Bank  of  Stillwater  against  him. 
His  name  also  api)ears  as  a  witness  to  the 
mortgage  of  Baker  to  the  Hennessey  Bank, 
sued  on  herein.  The  record  nowhere  ques- 
tions the  fact  of  Baker's  residence  in  the 
territory,  and  there  is  no  pretense  that  his 
residence  and  whereabouts  were  secret  or 
not  generally  known.  Baker  did  not  appear 
In  the  probate  court  in  defense  to  the  actions 
there  brought  The  sheriff,  after  levy  of  the 
attachments,  returned  the  summons,  "Not 
found  in  my  county."  Defendant  sheriff 
made  an  affidavit  that  he  was  unable  to  find 
Baker  in  Payne  county,  and,  upon  the  mak- 
ing of  same,  the  probate  judge  continued  the 
cause  for  service  by  publication,  which  was 
accordingly  made.  The  trial  in  the  district 
court  of  Payne  county  resulted  in  a  judg- 
ment for  the  defendant,  Hesser,  holding  that 
bis  title  under  the  probate  court  attachment 
was  a  first  and  better  lien  than  that  of  the 
plaintiff  under  its  mortgage,  and  ordering 
the  return  of  the  proi)erty  for  a  failure  to 
pay  to  defendant  $140,  the  amount  found  due 
by  the  judgment  of  the  probate  court  In  the 
two  cases,  from  which  judgment  and  holding 
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the  plaintiff  brings  the  case  to  this  court 
upon  errors  assigned. 

George  P.  Uhl,  for  plaintiff  in  error.  F. 
C.  Hunt,  for  defendant  in  error. 

GILLKTTE,  J.  (after  stating  the  facts). 
No  question  is  raised  in  the  record  touching 
the  validity  of  plaintiff's  mortgage,  or  of 
plaintiflTs  right  of  possession  thei-ennder  of 
the  property  sought  to  be  taken  in  replevin, 
so  far  as  the  owner  and  mortgagor,  6.  \V. 
Baker,  is  concerned.  This  action  was  re- 
plevin, brought  by  the  plaintiff  to  recover 
from  the  defendant  the  property  mortgaged 
by  Baker  to  plaintiff.  The  case  presents  a 
(luestlon  of  right  of  possession  as  between 
plaintiff  and  defendant,  Hesser,  who  was  at 
the  time  sheriff  of  Payne  county,  Okl.,  and 
claimed  the  right  of  possession  by  force  of 
twoorders  of  attachment  against  the  property 
of  Baker  issued  out  of  the  probate  court  of 
said  county.  The  cause  was  tried  in  the  dis- 
trict court  of  Payne  county  in  December, 
1902,  resulting  In  a  judgment  for  the  defend- 
ant, Hesser;  requiring  the  plaintiff  to  re- 
turn to  defendant  all  the  property  of  G.  W. 
Baker  taken  under  the  two  attachments  in 
default  of  payment  to  him  of  ?140,  the 
amount  found  by  the  probate  court  to  be 
due  in  the  two  actions  against  him  in  that 
court.  If  the  defendant  at  the  time  of  bring- 
ing this  action.  May  13,  1901,  was  legally 
holding  the  property  covered  by  plaintiff's 
mortgage  under  valid  process  Issued  by  the 
probate  court,  he  was  entitled  to  continue  the 
[Mssession  until  the  lien  acquired  thereby 
was  lost,  or  the  property  was  disposed  of  by 
force  of  it,  or  the  Hen  secured  thereby  was 
satisfied,  for  the  reason  that  plaintiff's  mort- 
gage was  executed  in  Kingfisher  county,  Okl., 
where  the  mortgagor.  Baker,  then  resided, 
upon  proiierty  then  located  in  Payne  count}-, 
and  which  said  mortgage  had  not,  at  the  time 
the  property  was  taken  on  attachment,  been 
filed  for  record  In  Payne  c-ounty.  Such  mort- 
gage, for  want  of  record  in  Payne  county,  was 
at  the  time  void  as  to  creditors  and  innocent 
purchasers.  Greenville  National  Bank  v. 
Kvans  Ca>.,  0  Okl.  SS3,  60  Pac.  249. 

The  correctness  of  the  determination  of  the 
disti'lct  ctnirt  is  challenged  first  upon  the 
ground  that  no  valid  prowss  is  by  the  record 
shown  to  have  been  in  the  sheriff's  hands  at 
the  time  the  plaintiff  demanded  the  property 
under  and  by  virtue  of  its  mortgage.  Such 
l)rocess  was  Issued  by  the  probate  judge  of 
Payne  cotmty  in  two  cases,  viz.,  Dlx  v.  G. 
W.  Baker  and  Pink  Taylor,  and,  second, 
Milllkan  v.  G.  W.  Baker,  each  of  which  was 
brought  to  recover  a  sum  less  than  $100, 
and  in  each  of  which  cases  an  attachment 
was  Issued  against  the  property  of  defendant 
therein,  G.  W.  Baker,  under  and  by  force  of 
which  the  defendant  herein,  Hesser,  sher- 
iff, claimed  the  right  of  i)ossesslon.  In  such 
cases  the  probate  judge  acts  with  the  juris- 
diction of  a  justice  of  tlie  peace,  and  is  gov- 


erned by  the  procedure  applicable  to  such 
jurisdiction.  See  section  2,  art.  15,  c.  18,  St. 
1893.  The  actions  in  the  probate  court 
against  Baker  at  the  time  they  were  brought 
were  actions  in  personam,  and  in  the  Dlx 
case  being  rightfully  brought  against  G.  W. 
Baker  and  Pink  Taylor,  Taylor  being  a  resi- 
dent of  Payne  county,  service  first  had  upon 
him  in  that  county  authorised  service  against 
Baker  in  Kingfisher  county.  The  action  iu 
this  case  was  therefore  rightfully  brought  in 
Payne  county,  and  the  probate  judge  had  Ju- 
risdiction to  issue  the  order  of  attachment  iu 
that  case  upon  the  filing  of  the  necessary  affi- 
davit and  proper  bond. 

It  is  contended  by  the  plaintiff  that  the 
transcript  from  the  probate  court  offered  in 
evidence  in  this  (the  Dix)  case,  does  not 
show  such  a  compliance  with  the  law  govern- 
ing justice  of  the  peace  procedm-e  as  to  give 
the  act  of  the  probate  judge  Issuing  the  pro- 
cess relied  upon  in  this  (Dix)  case  any  valid- 
ity whatever.  It  is  true  that  section  4835, 
St.  1893,  requires  a  justice  of  the  peace  to 
keep  a  docket  in  which  be  must  enter  at  the 
time  of  its  occurrence  the  title  of  the  case, 
the  date  of  the  writ,  the  time  of  the  return, 
and,  if  an  attachment  issued,  that  fact  should 
be  stated,  together  with  the  affidavit  upon 
which  such  order  was  made,  etc.,  all  of  which 
requirements  were  by  the  probate  court  dis- 
regarded and  not  complied  with.  It  is  un- 
questionably true  that  cases  may  arise  where- 
in the  existence  of  such  record  becomes  nec- 
essary to  be  shown,  but  is  this  that  kind  of 
a  case?  The  issue  here  Is  the  question  of 
the  lien  of  the  attachment,  and  the  date  such 
lien  went  into  effect  as  against  the  property 
in  question.  It  was  tlierefore  only  necessarj- 
to  show  a  valid  lien  that  the  attachment 
was  issued  from  a  court  having  jurisdiction, 
and  that  the  same,  when  issued,  was  based 
upon  sufiicient  authority  filed  with  the  court 
in  compliance  with  the  law  In  such  cases 
to  justify  Its  issuance;  and.  If  so  issued,  the 
person  securing  it,  and  a  levy  thereunder, 
would  not  lose  the  lien  secured  thereby  upon 
tlie  property  attached  because  of  the  fact  that 
the  justice  of  tlie  peace  or  the  probate  judge 
failed  to  make  satisfactory  docket  entries  of 
the  proceedings  before  him.  In  this  case  It 
is  shown  tliat  Mr.  Dix  on  the  morning  of 
April  10,  1001,  procured  from  the  probate 
com't  of  Payne  county  an  order  of  attach- 
ment against  the  property  of  G.  W.  Baker, 
and  secured  the  same  by  filing  In  said  court 
the  aflldavit  and  bond  required  by  the  law, 
and  such  attachment  was  Immediately  levied 
upon  a  portion  of  the  pi-operty  involved  here- 
in. Afterwards,  on  tlie  same  day,  the  plain- 
tiff herein  demanded  possession  from  the 
sheriff  of  all  of  Baker's  property.  Including 
the  portion  so  levied  upon;  the  sheriff  having 
the  key  to  the  room  in  which  all  of  the 
property  was  situated.  The  plaintiff,  the 
Hennessey  Bank,  had  a  right  to  such  posses- 
sion at  the  time  of  this  demand  as  against 
the  mortgagor,  Baker,  but  not  as  against  the 
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defendant,  Hesser,  to  the  extent  of  the  prop- , 
nty  80  attached  by  him.  We  cannot  agree 
with  the  contention  of  counsel  for  plaintiff 
that  the  lien  so  acquired  was  lost  by  a  fail- 
ure on  the  part  of  the  probate  Judge  to  make 
the  necessary  docket  entries  of  this  transac- 
tion. Enough  is  shown  to  satisfactorily  es- 
tablish the  fact  that  the  plaintiff  in  tliat  ease, 
Dii,  had  at  that  time  secured  a  legally  au- 
thorized attachment  to  issue,  which,  in  the 
hands  of  the  sheriff,  Hesser,  had  ripened  into 
a  valid,  subsisting  lien  as  against  the  right 
of  the  plaintiff  bank  under  its  unrecorded 
mortgage.  In  the  Dlx  case  only  a  small  por- 
tion of  the  property  covered  by  plaintiff's 
mortgage  was  levied  upon  by  the  sheriff, 
eome  27  volnmes  of  books  and  a  desk  and 
three  chairs,  leaving  a  large  number  of  law- 
books in  the  office  at  the  time  the  sheriff 
made  the  Dix  levy— not  covered  thereby— and 
these  the  plaintiff  was  entitled  to  the  posses- 
sion of  by  virtue  of  its  mortgage  thereon. 

There  are  other  questions  presented  by  the 
brief  of  plaintiff  which  seem  to  have  had 
some  consideration  in  tlie  trial  of  the  case, 
but  they  are  each  of  them  questions  which 
do  not  go  to  the  Jurisdiction  of  the  probate 
i-onrt  in  the  attachment  relied  upon,  but  tend, 
rather,  to  present  a  question  of  error  in  the 
probate  court  in  the  procedure  in  that  tribu- 
nal resulting  in  a  Judgment  against  Baker 
in  tliat  court.  With  such  questions  this  court 
has  no  concern.  En-ors  of  procedure  in  the 
proltate  court  resulting  in  a  Judgment  against 
Kaker,  for  the  enforcement  of  which  an  order 
of  sale  might  issue  to  sell  the  attaohetl  prop- 
erty, are  not  questions  which  can  come  to 
This  court  for  review  In  the  manner  here  pre- 
sented. Such  errors  can  only  be  corrected 
in  this  court  by  a  direct  appeal  from  the  de- 
cision of  the  probate  court 

Tliere  yet  remains  for  consideration  in  this 
case  one  other  Important  question,  which 
a|i|)Iies  to  the  conclusion  reached  in  the  trial 
'■"iirt  in  its  determination  that  defendant, 
lle^^r,  was  entitled  to  the  possession  of  the 
iJioprrty  taken  on  the  attachment  in  the  case 
of  Millikau  V.  Baker.  We  have  already  no- 
titfd  tliat  in  the  case  of  Dix  v.  Baker  there 
wore  two  defendants,  one  of  whom,  Taylor, 
was  rightfully  summoned  In  Payne  county, 
aii'l  this  fact  authorized  process  against  the 
othfr  defendant.  Baker,  In  any  other  county 
i>f  the  territoi-y.  The  court  In  such  cases  has 
jurisdiction  of  the  subject-matter  and  of  the 
|iarti('.<.  But  this  does  not  seem  to  have  been 
ilie  condition  in  the  case  of  Millikan  v.  Ba- 
ker. In  this  case  Baker  was  the  only  de- 
fciiihiiit,  and  be  was  at  tlie  time  of  commen- 
ciii:  the  action  residing  in  Kingfisher  county, 
liaving  moved  there  from  Payne  county  about 
six  weeks  previous  to  the  bringing  of  the 
HUlt  by  Millikan.  His  residence  in  King- 
tisber  county  was  open  and  notorious.  The 
action  against  blm  was  an  action  in  per- 
s.->iuim.  When  suit  was  brought,  the  attach- 
ii'cnt  Iwing  levied,  and  summons  returned, 
■Xot  found  in  Payne  county,"  the  case  was 


by  order  of  the  probate  court  continued  pend-. 
lug  service  by  publication  upon  Baker,  which 
was  accordingly  made,  and  was  the  only 
service  made  in  tliat  case.  There  was  no  ap- 
pearance made  by  Baker  in  the  probate  court. 
The  correctness  of  the  determination  of 
the  trial  court  holding  the  attachment  in 
this  case  of  Millikan  v.  Baker  to  be  a  flist 
lien  upon  the  property  attached  is  challenged 
ui>on  the  ground  that  said  attachment,  when 
issued,  was  void  for  want  of  Jurisdiction  In 
the  probate  court  to  issue  the  same.  In 
support  of  this  contention,  plaintiff  in  error 
cites  section  10  of  the  organic  act  of  the 
territory  (Act  May  2,  1890,  c.  182,  26  Stat. 
87),  which,  among  other  things,  provides, 
"And  all  civil  actions  shall  be  Instituted  in 
the  county  in  which  the  defendant  or  either 
of  them  reside,  or  may  be  found."  If  it  may 
rightfully  be  contended  that  the  action  of 
Millikan  v.  Baker  was  an  action  in  rem, 
numerous  authorities  might  be  cited  in  sup- 
port of  the  Jurisdiction  of  the  probate  court 
—among  them  the  Supreme  Court  of  the 
United  States— Central  Loan  &  Trust  Co.  v. 
Campbell,  173  U.  S.  97,  19  Sup.  Ct.  346,  48 
L.  Ed.  (i23,  where  that  court  construes  this 
provision  of  the  organic  act  in  the  follow- 
ing language:  "It  is  insisted  tbat  under  the 
organic  act  of  the  territory  the  court  could 
not  acquire  Jurisdiction  of  the  person  of  the 
defendant  by  constructive  service  by  for- 
eign attachment  without  his  consent.  The 
section  of  the  organic  act  referred  to  re- 
quires tliat  all  civil  actions  shall  be  brought 
in  the  county  where  a  defendant  resides  or 
can  be  found.  In  a  proceeding  by  attach- 
ment of  property,  which  is  in  the  nature  of 
an  action  In  rem.  It  is  elementary  that  the 
defendant  is  found,  to  the  extent  of  the  prop- 
erty levied  upon,  where  the  property  is  at- 
tached. It  would  be  an  extremely  strained 
construction  of  the  language  of  the  act  to 
hold  that  Congress  intended  to  prohibit  a 
remedy  universally  pursued— tbat  of  proceed- 
ing against  the  property  of  nonresidents  in 
the  place  of  the  territory  where  the  property 
of  such  nonresidents  is  found."  This  deter- 
mination of  the  Supreme  Court  of  the  Unit- 
ed States  is  cited  by  the  defendant  In  error 
in  support  of  bis  contention  that  the  action 
of  Millikan  v.  Baker  in  the  probate  court 
was  a  proceeding  in  rem,  or  quasi  in  rem. 
We  think  the  authority  not  applicable. 
There  is  no  parallel  between  the  cases,  un- 
less It  may  be  said  that  an  action  is  right- 
fully a  proceeding  in  rem  when  brought  in 
a  county  where  a  defendant  resident  of  the 
territory  may  not  be  summoned,  with  the 
purpose  of  appropriating  his  personal  prop- 
erty, by  attachment,  to  the  satisfaction  of  a 
debt.  This  Is  not  the  law,  and  such  pro- 
ceedings are  barred  by  the  organic  act  above 
cited,  in  that  Jurisdiction  is  not,  and  can- 
not be,  authorized  by  statute  over  the  per- 
son or  property  of  a  defendant  resident  of 
the  territory.  In  a  county  where  such  de- 
fendant docs  not  reside  or  may  not  lie  sum- 
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.moned.  There  are  no  qualiflcationa  to  the 
provlsiona  of  the  organic  act,  and  Its  lan- 
guage is  mandatory  that  "all  civil  actions 
shall  be  instituted  where  the  defendant  re- 
sides," etc.  An  action  which  has  for  its  pur- 
pose the  subjection  of  property  to  the  pay- 
ment of  a  debt,  and  is  commenced  by  at- 
tachment for  that  purpose,  la  a  ciril  ac- 
tion, and  must  be  brought  "in  the  county 
where  the  defendant  resides  or  may  be 
found."  If  not  so  brought,  the  court  enter- 
taining tlie  proceeding  is  without  Jurisdic- 
tion, and  Its  action  is  void.  This  we  find  to 
have  been  the  condition  in  the  case  of  Milll- 
kan  V.  Baker  in  the  probate  court  of  Payne 
county.  Such  court  therefore  had  no  juris- 
diction to  issue  the  order  of  attachment  re- 
lied upon  by  the  defendant.  Sheriff  Hesser, 
in  the  district  court  It  follows  that  the 
conclusions  reached  by  the  court  below  were 
erroneous  to  the  extent  here  indicated.  See 
Foster  v.  ClmaiTon  Valley  Bank  (decided  at 
this  term  of  courts  76  Pac.  145. 

The  Judgment  of  the  district  court  sustain- 
ing the  attachment  of  W.  L.  Dlx  v.  Baker 
&  Taylor  for  the  satisfaction  of  his  debt, 
amounting  to  $42.00,  is  atBrmed,  and  the 
sheriff  of  Payne  county  Is  hereby  awarded 
possession  of  the  attached  property  in  tliat 
case  for  the  satlflfaction  of  such  sum  and 
the  costs  of  the  probate  court  therein.  The 
plaintiff  Is  hereby  adjudged  to  be  rightfully 
in  possession  of  the  property  attached  in  the 
case  of  MllUkan  v.  Baker.  The  costs  In  the 
district  court  and  in  this  court  will  be  equal- 
ly divided  between  the  plaintiff  and  defend- 
ant. All  the  Justices  concurring,  except 
BUUFORD,  C.  J.,  who  presided  in  the  court 
below,  not  sitting. 


BAUMHOFP  V.  OKLAHOMA  CITY  ELEC- 
TRIC &  GAS  &  POWER  CO.  et  al.» 
(Supreme  Court  of  Oklahoma.    March  4,  1904.) 

CONTBACT— WAB   REVENUE   STAMPS— MUTUALITr 

— SPECIFIC    PERFOBMANCE— PETITION — 

PUBLIC    POLICY. 

1.  It  Is  not  necessary  to  a  sufficiency  of  a 
cause  of  action  upon  contract  to  show  or  set 
out  the  fact  of  the  instrument  having  been 
stamped  as  required  by  Act  March  2,  1!K)1,  c. 
806,  §  8,  Schedule  A,  snbd.  1,  31  Stat.  942  [U. 
S.  Comp.  St.  1901,  p.  2300]. 

2.  There  may  be  said  to  be  mutuality  of  con- 
tract where  the  ajfreement  entered  into  between 
the  parties  is  binding  alike  upon  each,  touching 
its  ultimate  performance.  Both  parties  must 
be  bound,  or  neither  are  bound. 

3.  A  petition  praying  for  the  enforcement  of  a 
contract,  which  by  its  terms  provides  for  the 
sale  of  certain  properties  named  within  10 
days  after  a  mayor  and  council  of  a  city  shall 
have  passed  an  ordinance  amending  certain 
franchise  rights,  which  amendments  were  to 
be  agreed  upon  by  the  parties,  and  which  peti- 
tion alleges  the  satisfactory  passage  of  such 
amendments  to  such  ordinance,  is  not  demur- 
rable upon  the  ground  that  the  petition  is  in- 
definite and  unc>ertain  and  does  not  state  facts 
which  are  sufficient  to  constitute  a  cause  of 
action. 


•RehearlDS  denied  June  8,  U04. 


4.  A  contract  wUch  provides  for  the  sale  of 
certain  municipal  franchises  after  such  fran- 
chises have  be«n  amended  by  the  mayor  and 
council  of  the  municipality,  and  which  contract 
contains  no  provision  requiring  the  action  of 
either  party,  further  than  to  agree  upon  the 
amendment  desired  before  the  same  was  intro- 
duced for  the  consideration  of  the  mayor  and 
council,  is  not  void  as  against  public  policy. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Oklahoma  Coun- 
ty; before  Justice  Burwell. 

Action  by  George  W.  Baumhoff  against  the 
Oklahoma  City  Electric  &  Gas  &  Power  Com- 
pany and  others.  Judgment  for  defendants, 
and  plaintiff  brings  error.    Reversed. 

H.  H.  Howard  and  Flynn  &  Ames,  for 
plaintiff  In  error.  Shartel,  Keaton  &  Wells^ 
C.  Porter  Johnson,  and  R.  Q.  Hays,  for  de- 
fendants in  error. 


GILLETTE,  J.  This  was  an  action  brought 
In  the  district  court  of  Oklahoma  county 
against  the  Oklahoma  City  Electric  &  Gas 
&  Power  Company  et  al.  by  George  Baum- 
hoff to  recover  upon  a  contract  for  the  sale 
of  1,500  shares  of  the  capital  stock  of  the  de- 
fendant company.  The  amended  petition  of 
plaintiff  Is  as  follows: 

"Territory  of  Oklahoma,  Oklahoma  County 
—88.:  In  the  District  Court  of  Said  Terri- 
tory, within  and  for  Said  County,  in  the 
Third  Judicial  District.  George  W.  Baum- 
hoff, Plaintiff,  V.  Oklahoma  City  Electric  & 
Gas  &  Power  Company,  E.  H.  Cooke,  G.  W. 
Wheeler,  and  O.  N.  Beebe,  Defendants.  Pe- 
tition. The  said  plaintiff,  complaining  of  the 
said  defendants,  alleges  and  says: 

"(1)  At  all  the  times  herein  mentioned  the 
said  Oklahoma  City  Electric  &  Gas  &  Power 
Company  was  a  corporation  organized  and 
existing  under  the  laws  of  the  said  territory. 

"(2)  That  said  company  had  Its  place  of 
business  at  Oklahoma  City,  said  county, 
where  It  was  the  owner  of  certain  franchises, 
contracts,  real  estate,  machinery,  poles,  wires, 
and  other  apparatus,  and  was  operating  the 
same  as  an  electric  light  power  plant;  and 
it  was  also  the  owner  of  certain  gas  pipe,  ma- 
chinery, and  fixtures. 

"(3)  The  capital  stock  of  said  corporation 
was  1150,000,  divided  into  1,500  shares,  of 
the  par  value  of  $100  each,  all  of  which  stock 
was  at  the  times  herein  mentioned  owned  by 
the  defendants  E.  H.  Cooke,  G.  W.  Wheeler, 
and  G.  N.  Beebe. 

"(4)  That  on  December  10,  1901,  the  plain- 
tiff and  defendants  made  and  entered  into  a 
contract,  memorandum',  and  agreement  in 
writing,  a  true  copy  of  which  is  hereto  at- 
tached, marked  'Exhibit  A,'  and  made  a  part 
hereof,  by  the  terms  of  which  the  defendants 
agreed  to  sell,  and  the  plaintiff  to  buy,  all  of 
said  capital  stock,  and  to  pay  therefor  the 
sum  of  $120,000,  and  further  agreed  to  pay  a 
sum  not  exceeding  $2,000  for  eight-inch  gas 
pipe  then  on  the  ground  and  In  transit,  and 
also  to  pay  for  an  electric  generator  not  to 
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exceed  $2,200;  the  defendants  to  pay  all  tbe 
other  debts  of  aald  company. 

"(5)  The  plaintiff  alleges  that  the  capital 
stock  and  property  covered  by  said  contract, 
aod  which  the  defendants  promised  and 
agreed  to  so  sell  and  deliver  to  him,  were, 
ever  since  have  been,  and  arc  of  the  reason- 
able marl^et  valne  of  more  than  $175,000,  ex- 
clusive of  the  said  sums  he  so  agreed  to  pay 
on  the  debts  of  said  corporation,  and  that 
on  account  of  said  contract,  and  in  pursu- 
ance thereof,  and  relying  upon  the  perform- 
ance of  the  same,  he  has  expended  time  and 
money,  the  extent  and  value  of  which  ex- 
ceed $5,000. 

"(6)  The  plaintiff  says  further  that  be  has 
at  all  times  been  ready,  able,  and  willing  to 
perform  said  contract  on  bis  part,  and  is  now 
ready,  able,  and  willing  to  do  so;  that  on 
December  30,  1901,  he  requested  the  defend- 
ants to  proceed  to  perform  said  contract  on 
their  part,  which  they  refused  to  do,  and  re- 
fused to  talk  concerning  such  performance, 
and  that  he  renewed  said  demand  on  Decem- 
ber 31,  1901,  and  was  then  advised  by  them 
tbat  they  would  not  perform  such  contract; 
and  that  be  has  at  all  times  been  ready,  able, 
and  wlilhig  to  pay  said  $4,200  of  the  debts  of 
eald  company,  and  has  offered  to  do  so,  and 
demanded  a  performance  on  the  part  of  de- 
fendants. 

"(7)  That  on  or  about  the  lath  day  of  Feb- 
mary,  1902,  in  pursuance  of  the  terms  and 
in  tbe  performance  of  said  contract,  the  de- 
fendants entered  Into  agreements  or  ordinan- 
ces with  said  city  amending  and  extending 
the  franchises  of  said  corporation  (such  ordi- 
nances being  numbered  283,  2S1,  and  285); 
that  the  same  were  entirely  satisfactory  to 
plaintiff,  and,  as  soon  as  be  learned  of  their 
existence,  be  made  known  his  satisfaction 
therewith  to  defendants;  that  plaintiff  Is  a 
resident  of  St.  Louis,  in  the  state  of  Missouri, 
and,  at  the  time  said  ordinances  were  passed, 
was  absent  from  Oklahoma  City;  that  de- 
fendants purposely  concealed  from  him  the 
fact  tbat  said  ordinances  bad  become  effect- 
ive for  the  fraudulent  purpose  of  preventing 
him  from  demanding  a  performance  of  tbe 
terms  of  said  contract,  and  making  tender  of 
the  sum  he  was  to  pay  thereunder,  within 
thirty  days  after  the  passage  thereof;  that, 
promptly  upon  learning  of  the  existence  of 
said  ordinance,  he  came  to  Oklahoma  City, 
prepared  to  perform  without  delay  all  the 
terms  of  said  contract;  that  he  Immediately 
offered  to  do  so,  and  defendants  refused. 

"(8)  That  at  the  time  of  making  such  offer 
and  demand  the  defendants  were  unable  to 
perforin  the  terms  of  said  contract,  for  the 
reason  that  they  had  already  sold  and  deliv- 
ered said  property  to  other  persons,  unknown 
to  plaintiff;  that  the  defendants  concealed 
the  passage  of  said  ordinances  from  plaintiff 
because  at  the  time  they  had  received  an  of- 
fer from  said  othw  parties  for  said  property 
of  $140,000,  or  $20,000  more  than  plaintiff 
wag  to  pay,  of  which  fact  plaintiff  was  igno- 


rant, and  before,  after  learning  of  tbe  exist- 
ence of  said  ordinance,  he  was  able  to  renew 
his  demand  for  a  performance  of  said  con- 
tract, the  defendants  had  put  it  out  of  their 
power  to  perform  the  terms  of  said  contract, 
by  the  sale  and  delivery  of  said  property  to 
such  other  persons,  and  thereby  violated  the 
terms  of  said  contract  of  plaintiff;  that 
plaintiff  did  not  know  of  the  violation  of  said 
contract  by  the  sale  and  transfer  of  said 
property  to  such  other  persons  until  after  bis 
demand  and  tender  of  performance  of  the 
terms  of  tbe  same,  and  the  refusal  of  defend- 
ants to  perform  such  contract,  and  the  de- 
fendants fraudulently  concealed  suqh  sale 
and  delivery  from  him'  in  order  to  prevent 
him  from  interfering  therewith  and  enfor- 
cing his  said  contract. 

"(9)  That  plaintiff  says  further  tbat  tbe 
defendants  have  often  refused,  and  still  re- 
fnse,  to  perform  said  contract;  that  he  has 
often  offered  to  perform  said  contract,  and  Is 
now  ready,  able,  and  willing  to  do  so,  and  to 
pay  said  $120,000,  and  said  $4,200,  and  any 
other  sum  be  may  be  obligated  to  pay,  and  to 
accept  said  ordinances  and  the  transfer  of 
said  stock  and  property  discharged  from  the 
debts  of  said  corporation,  according  to  the 
terms  of  said  contract,  and  defendants  are 
unwilling  and  have  wholly  failed  and  refused 
to  perform  said  contract  on  their  part,  and 
have  violated  said  agreement,  to  his  damage 
In  the  sum'  of  sixty  thousand  dollars.  Where- 
fore tbe  plaintiff  prays  Judgment  against  tbe 
defendants  for  the  sum  of  sixty  thousand 
dolIai-8,  with  Interest  thereon  at  tbe  rate  of 
seveu  per  centum  per  annum  from  and  after 
December  30,  1901,  and  costs  of  suit. 
"Geo.  W.  Baumhoff,  Plaintiff, 
"By  Howard  &  Ames,  His  Attomeya" 

Exhibit  A:  "Oklahoma  City,  Dec.  10th, 
1901.  In  consideration  of  the  sum  of  one  dol- 
lar received  from  Geo.  W.  Baumhoff,  we 
hereby  agree  to  sell  to  said  Geo.  W.  Baum- 
hoff, his  successors  or  assigns,  fifteen  hun- 
dred shares,  constituting  all  of  the  shares  of 
tbe  capital  stock  of  the  Oklahoma  City  Elec- 
tric and  Gas  and  Power  Company  of  Oklaho- 
ma City,  Oklahoma  Territory,  of  the  par  val- 
ue of  One  Hundred  Dollars  each,  for  the  sum 
of  One  Hundred  and  Twenty  Thousand  Dol- 
lars, to  be  paid  in  cash.  This  sale  Is  to  be 
consummated  within  ten  days  after  an  amend- 
ment duly  passed  by  ordinance  enacted  by 
the  City  Council  of  the  City  of  Oklahoma 
City,  O.  T.,  such  amendment  to  said  ordi- 
nance to  be  mutually  agreed  upon  between 
the  President  and  Secretary  of  said  Compa- 
ny and  the  purchaser  before  the  same  is  In- 
troduced into  tbe  Council.  The  above  shares 
of  stock  shall  convey  all  tbe  property,  rights, 
privileges,  grants  and  franchises  of  said 
Oklahoma  City  Electric  Gas  and  Power  Co., 
free  of  debts  of  all  kinds  excepting  a  sum 
not  exceeding  $2,000.00  for  eight-inch  gas 
pipe  now  on  the  grounds  and  en  route  as  bill- 
ed from  the  Dimmick  Pipe  Co.  of  Birming- 
ham, Ala.,  and  our  Electric  Generator  from 
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the  M'esteru  Electric  Supply  Co.  of  St.  Louis, 
at  not  exceeding  ?2,200— which  the  purchaser 
iissuuies  and  is  to  pay  for  within  ten  days 
lifter  the  passage  of  an  ordinance  by  the  City 
Council  and  approved  by  the  Mayor  of  Olcla- 
homa  City,  O.  X.  satisfactory  to  the  purchas- 
er. The  sum  of  One  Hundred  and  Twenty 
Thousand  Dollars  in  cash  to  be  paid  by  the 
purchaser  within  thirty  days  after  such  ordi- 
nance amending  the  franchise  of  said  compa- 
ny satisfactory  to  the  purchaser  is  adopted. 
The  purchaser  to  take  possession  of  the  prop- 
erty at  once  upon  the  payment  of  the  entire 
consideration  of  the  property.  It  is  further 
agreed  that  any  betterments  which  may  be 
required,  such  as  lamps,  meters  or  wire 
bought  before  Dec.  30th,  1901,  shall  be  paid 
by  the  purchaser.  Oklahoma  City  Electric 
and  Gas  and  Power  Co.  By  G.  W.  Wheeler, 
President.  E.  H.  Cooke,  Secretary.  B.  H. 
Cooke.  G.  W.  Wheeler.  G.  N.  Beebe.  Ac- 
cepted.   Geo.  W.  Baumhoff." 

The  defendant  demurred  to  the  petition  as 
amended  by  a  general  demurrer,  charging 
that  the  petition  as  amended  did  not  state 
facts  constituting  a  cause  of  action  against 
tbese  defendants,  or  either  of  them,  and  on 
the  further  ground  that  the  petition  is  indefi- 
nite and  uncertain.  The  district  court,  after 
a  bearing  upon  said  demurrer,  and  upon  due 
consideration  thereof,  sustained  the  same, 
whereupon  the  plaintiff  announced  that  he 
would  stand  upon  said  amended  petition,  and 
now  brings  the  case  to  this  court  for  review. 

The  defendants  in  error,  in  support  of  the 
determination  of  the  court  below,  present 
four  propositions  for  the  consideration  of  the 
court,  each  of  which  raises  a  question  as 
to  the  validity  of  the  contract  sued  on,  and 
which  are  as  follows:  First.  "That  it  is  not 
stamped  as  required  by  law."  Second.  "For 
want  of  mutuality."  Third.  "That  It  Is  void 
for  indefiulteness."  Fourth.  "That  it  is  void 
as  against  public  policy."  These  objections 
will  be  considered  In  their  order. 

The  allegations  of  the  petition  do  not 
charge  that  the  contract  sued  on  was  or  has 
been  stamped  with  internal  revenue  stamps 
as  requhred  by  Act  March  2,  1901,  c.  80G,  i  8, 
Schedule  A,  subd.  1,  31  Stat.  942  [U.  S.  Coinp. 
St.  1901,  p.  2300],  which  provides:  "On  all 
.sales  or  agreements,  shares  of  certificates  of 
stock  in  any  association,  company  or  cor- 
poration, whether  made  upon  or  shown  by 
the  Iwoks  of  the  association,  company  or 
corporation,  or  by  an  assignment  in  blank, 
or  by  any  delivery,  or  by  any  paper  or  agree- 
ment or  memorandum,  or  other  evidence  of 
transfer  or  sale,  or  to  secure  the  future  pay- 
ment of  money,  or  for  the  future  transfer  of 
any  stock,  on  each  one  hundred  dollars  of 
face  value,  or  fraction  thereof,  two  cents." 
Section  13  of  the  same  act  provides  "that 
any  instrument  retjuired  to  be  stamped  and 
•which  has  not  been  properly  stamped,  shall 
be  deemed  invalid  and  of  no  effect."  Section 
14  of  the  original  war  revenue  act  (Act  June 
13,  1898,  c.  448,  30  Stat  455  [U.  S.  Comp.  St 


1901,  p.  229C])  provides  "that  no  such  instru- 
ment shall  be  admitted  In  evidence  in  any 
court."  The  statutes  of  Oklahoma  (sectioa 
124  of  the  Code  of  Procedure)  provide  that 
in  actions  on  contracts,  etc.,  "a  copy  thereof 
must  be  attached  to  and  filed  with  the  plead- 
ing." Are  the  revenue  stamps  required  by 
the  act  above  quoted  any  part  of  the  contract 
required  to  be  shown  under  the  terms  of  this 
statute?  We  think  not  The  written  con- 
tract signed  by  the  parties  shows  the  agree- 
ment entered  into,  and  Is  by  the  statutes  re- 
quired to  be  set  out  by  a  copy  thereof.  If 
anything  further  is  %vantlng  to  Its  validity, 
such  as  revenue  stamps,  such  defect  should 
be  taken  advantage  of  by  answer  or  special 
plea.  The  question  whether  the  original  in- 
strument was  stamped  or  not  is  a  matter 
of  evidence,  and  not  of  pleading.  The  reve- 
nue act  referred  to  is  highly  penal,  and  pro- 
vides for  the  penalty  where  the  omission  to 
properly  stamp  the  instrument  la  with  intent 
to  evade  the  provisions  of  the  act,  and  it  is 
further  provided  in  section  13  of  that  act 
that  an  oversight  of  this  kind  may  be  cured 
by  a  subsequent  compliance  with  the  law. 
Whether  the  original  instrument,  a  copy  of 
which  is  set  out,  was  stamped  or  not,  the 
fact  was  not  before  the  court  upon  demurrer. 
Nor  was  the  Intent  of  the  parties  with  refer- 
ence to  stamping  or  not  stamping  the  instru- 
ment so  pleaded  or  shown  as  to  enable  the 
court  to  determine  the  invalidity  of  the  con- 
tract We  are  of  the  opinion  that  It  was 
not  and  is  not  necessary  to  a  sufficiency  of  a 
cause  of  action  upon  a  contract  to  show  or 
set  out  the  fact  of  the  instrument  having 
been  stamped  as  required  by  the  revenue  act 
referred  to.  Tlie  author  of  8  Cyc,  at  page 
142,  cites  many  authorities  In  support  of  the 
proiwsition,  and  In  the  text  says:  "A  revenue 
stamp  is  no  part  of  a  note  or  bill,  and,  in  de- 
claring on  such  an  instrument.  It  need  not  be 
alleged  that  it  was  properly  stamped,  nor 
need  a  copy  of  the  stamp  be  set  out"  There 
is  no  difference  between  a  piece  of  commer- 
cial paper  and  the  instrument  here  sued  on, 
with  reference  to  Its  validity  as  a  stamped 
or  unstami)ed  instrument  There  is  no  differ- 
ence between  the  act  of  Congress  referred 
to  and  act  of  July,  1866  (12  Stat  c.  184,  p.  98). 
Mr.  Justice  Field,  of  the  Supreme  Court  of 
the  United  States,  passing  upon  a  question 
almost  identical  with  this,  in  Campbell  v. 
Wilcox,  10  Wall.  422,  19  L.  Ed.  973,  under 
said  act  of  1800.  where  a  demurrer  had  been 
presented  to  a  declaration  upon  four  promis- 
sory notes  aggregating  $10,805,  said:  "To  the 
objection  there  are  several  answers.  In  the 
fli-st  place,  the  act  of  Congress  which  requires 
promissory  notes  and  other  instruments  to 
be  stamped  only  declare  that  they  'shall  be 
deemed  invalid  and  of  no  effect'  when  the 
stamp  is  omitted  Vith  intent  to  evade  the 
provisions'  of  the  act— that  is,  with  intent 
to  defraud  the  government  of  the  stamp  duty. 
It  is  a  fraudulent  and  not  an  accidental  omis- 
sion at  which  the  penalty  of  the  statute  is 
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leveled.  Sucb  fraudulent  omisslou,  if  availa- 
ble at  all  to  tbe  milker  of  the  note,  can 
only  be  set  up  by  special  plea  or  urged  on 
the  trial.  It  cannot  be  takeu  advantage  of  on 
demurrer.  In  tbe  second  place,  if  a  staiup 
were  essential  to  tbe  validity  of  paper  of 
this  kind,  tbe  averment  in  tbe  declaration 
that  the  defendants  bad  made  and  delivered 
to  tlie  plaintiff  tbelr  promissory  notes  -would 
imply  that  tbe  instruments  were  at  tbe  time 
in  the  form  and  condition  required  by  law." 
We  are  therefore  of  the  opinion  that  tbe  de- 
murrer of  tbe  defendant  to  tbe  petition  of 
plaintiff,  In  so  far  as  tbe  same  Is  based  upon 
the  absence  of  proper  revenue  stamps  from 
tbe  copy  of  the  contract  set  out  in  tbe  peti- 
tion, or  any  allegations  of  tbe  same  being 
upon  the  original  contract.  Is  not  well  taken. 
Tlie  second  contention  of  defendant  In  er- 
ror, that  tbe  contract  sued  on  Is  void  for 
want  of  mutuality,  cannot,  we  think,  be  sus- 
tained upon  the  authorities.  There  may  be 
sjiid  to  be  mutuality  of  contract  where  the 
agreement  entered  into  between  the  parties 
is  binding  alike  upon  eacb  touching  Its  ulti- 
mate performance.  Both  parties  must  be 
bound,  or  neither  are  bound.  Squared  by  this 
rule,  is  the  contract  under  consideration 
wanting  In  mutuality?  What  is  to  be  sold 
Is  by  the  terms  of  tbe  agreement  plainly  stat- 
ed. The  amount  to  be  paid  therefor  is  equal- 
ly deflnite.  Tbe  time  In  which  the  convey- 
ance should  be  made,  and  the  time  of  pay- 
ment therefor,  are  also  fixed.  It  is  true  tbat 
the  contract  provides  tbat  the  sale  is  to  take 
place  after  the  passage  of  an  ordinance  by 
the  mayor  and  coimcll  of  Oklahoma  City 
satisfactory  to  the  purchaser,  which  ordi- 
nance at  the  time  of  its  passage  has  been 
mutually  agreed  upon  by  tbe  plaintiff  and 
president  and  secretary  of  the  defendant  cor- 
poration; but  this  condition  in  tbe  contract 
does  not,  we  think,  render  tbe  same  void 
for  want  of  mutuality.  This  latter  provision 
attaches  to  tbe  contract  a  condition  precedent, 
wliich,  If  not  ultimately  consiunmated,  may 
defeat  tbe  sale  provided  for  in  tbe  contract, 
bat  we  do  not  understand  tbat  contracts  con- 
taining such  a  condition  are  for  tliat  reason 
void  for  want  of  mutuality.  It  is  a  provi- 
sion mutually  agreed  to,  and  affects  both 
parties  alike.  The  contract  may  not  be  cap- 
able of  enforcement  for  some  other  reason, 
bat  it  cannot  be  said  that  it  Is  lacking  In 
mutuality,  because  it  Is  manifest  that  both 
parties  allka  The  contract  may  not  be  ca- 
pable of  enforcement  for  some  other  reason, 
condition  happens  as  contemplated  by  the 
contract.  Tliis  case  Is  easily  distingulslied 
from  American  Cotton  Oil  Co.  v.  Kirk  et  al., 
68  Fed.  791,  15  C.  C.  A.  540,  cited  In  support 
of  the  contention  that  tbe  contract  Is  void  for 
want  of  mutuality.  That  case  was  founded 
upon  a  contract  to  sell  and  deliver  10,000 
barrels  of  oil  at  a  stipulated  price.  In  sucb 
iluantlUes  per  week  as  the  buyer  may  de- 
sire, to  be  paid  for  as  delivered,  but  which 
contained  no  agreemeut  on  tbe  part  of  the 


buyer  to  purchase  and  receive  any  particular 
quantity  of  oil.  This  was  a  one-sided  con- 
tract, which  compelled  tbe  oil  company  to 
sell,  but  left  it  to  the  option  of  Kirk  as  to 
whether  he  would  purchase  or  not.  The 
same  distinguishing  feature  is  found  in  M., 
K.  &  T.  Ry.  Co.  V.  Bagley  (Kan.  Sup.)  50 
Pac.  759,  and  Woolsey  et  al.  v.  Ryan  (Kan. 
Sup.)  5i  Tac.  664,  also  cited  in  support  of 
said  contention.  In  eacb  of  these  cases  tbe 
contract  or  agreement  sued  on  is  so  drawn 
as  to  make  the  same  binding  only  upon  one 
of  the  parties  thereto,  and  tbe  court  holds 
In  eacb  case  that  the  contract  will  not  sup- 
port a  cause  of  action  for  want  of  mutuality. 
In  tbe  case  at  bar  a  cause  of  action  under 
tbe  contract,  for  Its  enforcement,  Is  open  to 
either  party,  because  eacb  party,  according 
to  tbe  terms  of  it,  has  agreed  to  perform 
tbe  conditions  and  obligations  stipulated  for. 
The  contract  Is  equally  binding  upon  each 
party,  and  there  Is  not,  therefore,  a  want  of 
mutuality. 

The  third  ground  of  objection  to  the  con- 
tract sued  on  is  that  It  is  void  for  Indefinite- 
ness.  The  contract  provides  tbat  tbe  sale 
stipulated  for  Is  to  be  consummated  within 
10  days  after  an  amendment  has  been  duly 
passed  by  the  mayor  and  council  of  Oklahoma 
City,  Okl.,  amending  the  franchise  of  the 
defendant  corporation  satisfactory  to  the  pur- 
chaser, which  amendment  by  the  terms  of  the 
agreement  was  to  be  mutually  agreed  uix)n 
between  the  president  and  secretary  of  said 
company  and  plaintiff.  The  contract  Is  not 
indefinite  in  Its  provisions,  except  as  to  this 
condition,  and  with  reference  thereto  it  may 
be  said  that  tbe  character  of  the  ordinance 
to  be  agreed  upon  is  not  stated,  or  what  its 
provisions  must  be  in  order  to  be  satisfactory 
to  tbe  plaintiff;  and  It  Is  urged  tbat  tbe 
agreement  Is  not  a  sale— Is  not  a  complete 
contract— with  these  essential  and  Important 
elements  not  definitely  fixed  by  Its  terms. 
For  the  purpose  of  considering  the  demurrer 
here  presented.  It  may  be  admitted  that  this 
is  true,  and  still  we  arc  unable  to  see  how  the 
defendants  may  avail  themselves  of  It.  Tbe 
demurrer  Is  to  the  petition,  which  distinctly 
avers  tlie  fact  to  be  that  the  ordinances  stip- 
ulated for  In  the  contract  have  been  by  tbe 
mayor  and  council  of  Oklahoma  City  passed, 
and  that  the  same  were  satisfactory  to  tbe 
plaintiff,  and  that  the  plaintiff  has  tendered 
a  compliance  on  his  part  with  the  terms  and 
requiremonts  of  the  contract.  It  therefore 
appears  that  what  was  indefinite  and  uncer- 
tain in  the  conditions  of  tbe  agreement  has 
been  made  definite  and  certain.  Tbe  petition 
charges  the  existence  of  a  contract,  the  pro- 
visions and  condition  of  which  were,  at  the 
time  of  commencing  this  action,  settled  and 
determined,  and  charges  an  obligation  on  the 
part  of  the  defendant  to  perform  that  con- 
tract. These  allegations,  we  think,  are  suffi- 
cient to  take  the  subject-matter  beyond  the 
reach  of  a  demuiTer  upon  tbe  ground  of  In- 
definlteuess. 
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The  fourth  and  last  ground  of  objection  Is 
that  it  was  Toid  as  against  public  policy, 
and  upon  this  subject  it  is  urged  tliat  It  Is 
void  because  of  the  fact  that,  by  its  terms, 
before  the  appellant  is  Iwund  or  required  to 
do  anything  towards  the  purchase  of  the 
plant  in  question,  an  ordinance  must  be 
agreed  upon,  and  its  passage  secured  by  the 
mayor  and  council  of  Oklahoma  City.  The 
language  of  the  contract  in  this  respect  is  as 
follows:  "This  sale  is  to  be  consummated 
within  ten  days  after  an  amendment  duly 
passed  by  ordinance  enacted  by  the  City  Coun- 
cil of  the  City  of  Oklahoma  City,  O.  T.,  such 
amendment  to  such  ordinance  to  be  mutually 
agreed  upon  between  the  President  and  Sec- 
retary of  said  Company  and  the  purchaser 
before  the  same  is  introduced  into  the  Coun- 
cil." It  is  plain  that  by  this  provision  the 
appellant  would  not  and  did  not  agree  to  pay 
$120,000  for  the  plant  without  the  ordinance 
contemplated  in  the  contract  being  passed. 
It  is  also  plain  that  the  appellee  did  not  ex- 
I>ect  and  could  not  demand  such  payment  ex- 
cept upon  the  passage  of  such  ordinance.  Did 
this  condition  of  the  contract  render  the  same 
void,  upon  the  groimd  that  these  provisions 
of  the  agreement  are  against  public  policy? 
The  contract  Is  made  dependent  for  its  en- 
forcement upon  legislative  action.  Such  ac- 
tion must  be  bad,  or  the  contract  becomes 
binding  upon  neither  party.  It  is  a  condi- 
tion precedent  The  contract,  however,  does 
not  require  that  either  party  shall  take  any 
particular  steps  in  the  matter  of  securing  this 
legislation,  other  than  that  the  parties  shall 
agree  upon  the  legislation  desired  before  bills 
are  introduced  in  the  legislative  body,  by  the 
passage  of  which  the  desired  result  is  to  be 
accomplished.  It  is  not  pretended  that  the 
result  to  be  accomplished  is  in  any  way  sul>- 
versive  of  sound  morals  or  the  public  wel- 
fare, or  that  the  object  to  be  attained  is 
against  public  policy,  other  than  that  the  con- 
tract is  made  to  depend  for  its  validity  upon 
the  happening  of  a  condition  which  can  only 
happen  by  and  through  legislative  action. 
Was  the  contract  void  at  its  inception  for 
these  reasons?  It  cannot  be  said  that  the 
contract  here  sued  on  is  void  because  of  the 
fact  that  it  tends  to  corrupt  legislative  ac- 
tion, without  reading  into  it  more  than  is 
there  written,  for  the  contract  does  not  stip- 
ulate for  any  act  on  the  part  of  either  party, 
other  than  a  presentation  to  the  city  council 
of  a  bill  or  ordinance  which  contained  the 
provisions  desired  to  be  enacted  into  a  law. 
The  Supreme  Court  of  the  United  States,  in 
Marshall  v.  B.  &  O.  R.  R.,  57  U.  S.  314,  11 
L.  Ed.  953,  say:  "All  persons  whose  interests 
may  in  any  way  be  affected  by  any  public  or 
private  act  of  a  Legislature  have  an  undoubt- 
ed right  to  urge  their  claims  and  argument, 
either  in  person,  or  by  counsel  professing  to 
act  for  them,  before  legislative  committees, 
as  well  as  in  courts  of  Justice."    Can  it  be 


rightfully  said  that,  because  the  validity  of 
this  contract  depended  upon  legislative  action, 
there  was  in  it,  therefore,  an  inducement  to 
corrupt  the  city  council  by  improper  means, 
and  it  is  therefore  void?  We  think  not  If 
such  a  rule  could  be  applied  in  this  Instance, 
then  improper  motives  could  be  charged  to 
every  application  for  a  franchise  right  The 
plaintift  has  not  here  Imposed  upon  the  de- 
fendant a  requirement  to  do  anything  of  the 
kind.  Ue  has  simply  said,  "I  will  take  your 
property  at  a  given  price  If  your  franchises 
are  amended  in  a  manner  to  be  agreed  upon." 
Such  a  contract  of  purchase  and  sale  does  not 
contain  the  elements  which  the  courts  have 
held  to  be  illegitimate,  because  subversive  of 
sound  morals.  To  be  so  subversive  requires 
something  more  than  such  an  agreement 
As  said  in  Houlton  v.  Nlchol,  67  N.  W.  715, 
33  L.  R.  A.  169,  57  Am.  St  Rep.  928:  "It  is 
sometimes  lost  sight  of  that  the  presumptions 
in  human  affairs  are  in  favor  of  Innocence, 
rather  than  of  guilt  and  that  such  rule  ap- 
plies in  testing  such  a  contract  as  the  one  we 
have  here  by  the  principles  of  sound  morals." 
Citing  several  cases.  And  further  on  in  the 
same  case,  in  commenting  on  the  case  of 
Burke  v.  Child,  88  U.  S.  441,  22  L.  Ed.  623. 
the  court  say:  "The  court  held  the  contract 
void,  and  there  clearly  pointed  out  the  dis- 
tinction between  agreements  for  services  that 
may,  and  such  as  may  not  properly  be  en- 
tered into,  to  obtain  legislative  or  executive 
action,  and,  in  effect  said  that  the  prepara- 
tion of  petitions,  taking  of  testimony,  col- 
lecting of  facts,  preparing  of  arguments,  and 
submitting  them,  orally  or  in  writing,  to 
committees  or  other  proper  authority,  and 
services  of  like  character,  which  are  intended 
to  reach  only  the  reason  of  those  to  be  in- 
fluenced, are  legitimate.  They  are  not  to  be 
classed  with  contracts  for  personal  soUcita- 
tlon  or  the  means  customarily  resorted  to  by 
the  lobbyist  It  is  upon  the  latter  tliat  the 
law  puts  the  seal  of  ooudemnation,  not  upon 
the  former."  This  proposition  of  the  defend- 
ants to  sell  their  plant  with  franchises  amend- 
ed so  as  to  satisfy  the  plaintiff  as  a  pur- 
chaser—the amendments  being  a  condition 
precedent  to  the  plaintiff's  liability  in  accept- 
ing the  defendant's  proposition— was  a  legiti- 
mate subject  of  contract  and  agreement  and 
does  not,  on  the  face  of  It  import  corrupt  or 
illegal  action  by  either  party. 

From  the  conclusions  here  reached,  It  was 
error  for  the  district  court  to  sustain  the  de- 
murrer to  plaintiff's  petition.  The  Judgment 
of  the  court  must  therefore  be  reversed,  and 
the  cause  remanded,  with  directions  to  over- 
rule the  demurrer,  and  for  such  further  pro- 
ceedings therein  as  the  parties  may  desire  to 
take.  All  the  Justices  concurring,  except 
BUBWELIi,  J.,  who  presided  In  the  court  be- 
low, not  sitting,  and  BURFORD,  C.  J.,  ab- 
sent 
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EXENDINE  r.  GOLDSTINE.* 

(Supreme  Court  of  Oklahoma.    March  4,  1004.) 

APPEAL— BECOBD — SUFFICIESCT— JUDGE'S 
CEHTIFICATE. 

1.  Where  the  record  in  this  court  in  a  case 
on  appeal  does  not  abovr  that  It  contains  all 
the  evidence  presented  at  the  hearing  below,  it 
presents  no  error  that  can  be  reviewed  by  this 
court  arising  upon  a  question  of  evidence. 

2.  The  certificate  of  the  trial  judge  in  settling 
a  case-made  imports  the  truthfulness  of  the 
statements  contained  in  the  case,  and  nothing 
more. 

3.  What  is  contained  in  the  case-made  must 
be  ascertained  from  the  statements  therein,  and 
not  from  the  certificate  of  the  trial  judge  ap- 
pended thereto. 

4.  A  statement  in  the  certificate  of  the  trial 
judge,  made  when  settling  the  case,  that  it  con- 
tains all  the  evidence  introduced  at  the  trial,  is 
not  sufficient  to  show  that  the  record  does  con- 
tain all  of  the  evidence. 

(Syllabus  by  the  Court.) 

Bror  from  District  Conrt.  Payne  County; 
before  Justice  Jno.  H.  Burford. 

Action  by  A.  H.  Ooldatine  against  0.  O. 
Taylor  and  others.  Jasper  IBzendlne  was  al- 
lowed to  interplead.  Judgment  for  plaintUT, 
and  Exendlne  brings  error.    Affirmed. 

E.  M.  Clark  and  C.  H.  Stewart,  for  plalntWT 
to  error.    F.  C.  Hunt,  for  defendant  In  error. 


PAXCOAST,  J.  This  was  an  action 
brought  In  the  district  court  of  Payne  county 
by  A.  H.  Goldstlne  against  C.  O.  Taylor  et 
al.,  upon  an  open  account,  to  recover  the 
sum  of  $4o&0S,  with  Interest.  Service  was 
had  upon  the  defendant  Taylor  by  publica- 
tion. An  attachment  was  Issued  and  levied 
upon  the  southwest  quarter  of  section  32, 
in  township  19  north,  of  range  3  east  of  the 
Indian  meridian,  as  the  property  of  the  de- 
fendant Taylor.  Other  persons  were  made 
defendants,  whose  names  do  not  appear  in 
the  record  In  this  court.  The  plaintiff  in  er- 
ror, Jasper  Exendlne,  made  application  to  the 
court  below  to  Interplead  In  the  case,  claim- 
ing to  hold  a  mortgage  upon  the  attached 
real  estate  described.  He  was  allowed  to 
Interplead,  and  did  so,  setting  up  his  note 
and  mortgage,  claiming  the  same  to  be  a 
prior  lien  to  the  attachment  of  the  plaintiff 
In  the  action.  There  was  no  attempt  to  have 
the  mortgage  foreclosed,  and  the  only  object 
of  the  interplea  seems  to  have  been  to  have 
the  attachment  Hen  adjudged  to  be  subject 
and  Junior  to  the  mortgage  lien  of  tbe  in- 
terpleader. The  plaintiff  answered  the  In- 
terplea, and  a  trial  was  had  before  the  court, 
which  seems  to  have  been  principally  upon 
the  theory  on  the  part  of  the  plaiAllff  that 
the  transfer  of  the  real  estate  from  Andrew 
and  wife  to  Taylor  was  In  fact  made  In  pay- 
ment of  the  Indebtedness  secured  by  the 
mortgage,  and  that  the  note  and  mortgage 
by  means  of  this  transfer  had  been  canceled; 
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while  on  tbe  part  of  the  Interpleader  It  was 
claimed  that  he  had  purchased  the.  note  and 
mortgage  from  Taylor,  and  that  be  was  the 
sole  owner  and  holder  thereof.  Just  why 
the  plaintiff  In  error  should  have  deemed  It 
necessary  to  Interplead  in  such  an  action 
does  not  clearly  appear,  Inasmuch  as  a  Judg- 
ment In  tbe  attachment  case,  he  not  being 
a  party,  would  not  In  any  way  have  affected 
his  mortgage  Hen.  However,  the  case  was 
tried,  and  tbe  court  found  the  Issues  Joined 
In  favor  of  the  plaintiff  and  against  the  in- 
terpleader, and,  as  a  conclusion  of  law,  foimd 
that  tbe  attachment  was  a  prior  lien  to  tbe 
mortgage  Hen  of  the  interpleader.  A  motion 
for  a  new  trial  was  made  and  overruled,  and 
the  case  appealed  to  this  court. 

Tbe  only  error  complained  of  la  that  tbe 
Judgment  of  tbe  trial  court  Is  not  sustained 
by  the  evidence.  The  argument  of  plaintiff 
In  error  Is  based  entirely  upon  this  one  as- 
signment of  error.  It  Is  contended  by  de- 
fendant In  error  tbat  this  proposition  cannot 
be  determined  by  this  court  for  the  reason 
that  the  case-made  does  not  affirmatively 
show  that  It  contains  all  of  the  evidence  in- 
troduced on  tbe  trial  of  tbe  case.  From  an 
examination  of  the  case-made.  It  does  not 
appear  that  It  contains  all  of  the  evidence 
introduced  at  the  trial  of  tbe  cause.  For  this 
reason  the  error  complained  of  cannot  be 
determined  In  this  case  from  tbe  record  be- 
fore us.  The  practice  is  so  weU  and  thor- 
oughly settled  that  a  case-made  which  does 
not  show  affirmatively  that  It  contains  all 
of  the  evidence  adduced  at  the  trial  presents 
no  error  to  this  court  arising  upon  a  ques- 
tion of  evidence  tbat  it  is  unnecessary  to  cite 
authorities  to  sustain  the  proposition.  In 
the  brief  of  plaintiff  in  error  submitted  In 
opposition  to  the  motion  to  dismiss  it  Is  ar- 
gued tbat  tbe  certificate  of  the  trial  Judge 
In  settling  the  case  states  that  the  record 
contains  all  of  the  evidence,  and  that  this 
statement  in  the  certificate  is  sufilclent  to 
show  tbat  the  record  does  contain  all  of  tbe 
evidence.  A  statement  in  the  certificate  of 
tbe  trial  Judge,  when  settling  a  case,  tbat  It 
contains  all  of  the  evidence,  is  not  sufficient. 
Tbe  fact  must  affirmatively  appear  In  tbe 
case-made  Itself.  The  certificate  of  the  Judge 
imports  the  truthfulness  of  the  statements 
contained  in  the  case,  and  nothing  more. 
What  the  case-made  contains  must  be  ascer- 
tained from  the  statements  therein.  All  pre- 
sumptions are  in  favor  of  the  correctness  of 
the  findings  and  Judgment  of  the  trial  court. 
School  District  v.  Susie  Trotter,  10  Okl.  623, 
04  Pac.  0;  Board  of  Commissioners  v.  Hub- 
ble, 8  Okl.  169,  56  Pac.  1058;  Devlne  v.  SH- 
vers,  8  Okl.  700,  58  Pac.  781. 

There  being  no  error  presented  by  the  rec- 
ord which  can  be  reviewed  by  this  court, 
tbe  Judgment  of  the  court  below  Is  affirmed. 
All  of  the  Justices  concurring,  except  BUR- 
FORD,  G.  J.,  who  tried  tbe  case  below,  not 
sittUig. 
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KERFOOT  et  al.  v.  STATE  BAKK  OF 
WATERLOO.  ILL.,  et  al.* 

(Supreme  Court  of  Oklahoma.    March  4,  1901.) 

BEHtEVIN  —  FOBBIGN   CHATTEL  MOBTGAGE— AS- 
SIONHENT— NEGOTIABLE   NOTE. 

1.  The  burden  ia  on  the  plaintiff  in  a  replevin 
action  to  establish  his  right  to  recover  by  a  pre- 
ponderance of  the  evidence. 

2.  Where  one  is  in  possession  of  facts  from 
which  he  must,  as  a  person  of  ordinary  intelli- 
gence, know  that  certain  cattle  are  included  in 
a  chattel  morteage,  the  fact  that  one  of  the 
brands  is  described  as  being  on  the  left  hip,  in- 
stead of  on  the  right  hip,  in  immaterial,  and  he 
must  use  reasonable  care  to  avoid  loss. 

3.  In  Kansas  the  transfer  by  indorsement  of  a 
negotiable  promissory  note  carries  with  it  the 
assignment  of  a  cbattel  mortgage  given  to  secure 
it,  and,  there  being  no  law  requiring  an  assign- 
ment of  a  chattel  mortgage  to  be  filed  or  record- 
ed, one  who  purchases  such  note  for  value  be- 
fore maturity  will  be  protected  in  his  security, 
witliout  filing  or  recording  an  assignment  of 
such  mortgage,  against  all  subsequent  purchas- 
ers and  incumbrancers,  regardless  of  their  good 
faith. 

4.  As  a  general  rule,  a  mortgagee  and  his  as- 
signee acquire  only  a  lien  on  the  interest  of  the 
mortgagor  in  the  property  mortgaged. 

5.  Where  a  chattel  mortgage  is  executed  on 
property  in  Kansas,  and  duly  filed  for  record,  it 
will  Ije  binding  on  the  property  after  it  is  re- 
moved to  this  territory. 

(Syllabus  by  the  Court) 

Error  from  District  Com-t,  Kay  County; 
before  Justice  Hainer. 

Action  by  the  State  Bank  of  Waterloo,  111., 
and  J.  W.  Lynch  against  J.  B.  Kerfoot  and 
the  City  National  Bank  of  Kansas  City. 
Judgment  for  plaintiffs,  and  defendants  bring 
error.    Reversed. 

J.  F.  King  and  Milton  Moore,  for  plaintiffs 
In  error.  W.  L.  Bamum,  J.  E.  Burns,  and 
John  Martin,  for  defendants  in  error. 

BURWELL,  J.  N.  J.  AValden  was  the 
owner  of  something  over  500  bead  of  cattle, 
and  on  October  17,  1900,  lie  executed  a  note 
to  the  Siegel-Sanders  Commission  Company 
for  $10,810.53,  and  at  the  same  time  gave 
It  a  chattel  mortgage  of  these  cattle,  which 
were  located  on  his  farm  In  Clark  county, 
Kan.  The  mortgage  was  duly  filed  for  rec- 
ord on  October  22,  1900,  and  thereafter,  on 
October  26,  1900,  the  Siegel-Sanders  Commis- 
sion Company  sold  and  assigned  the  note  to 
the  City  National  Bank  of  Kansas  City,  Mo., 
for  $15,183.3S.  The  original  mortgage  was 
attached  to  the  note;  a  copy  having  been 
tiled  with  the  register  of  deeds  of  Clark 
county,  Kan.  On  November  15,  1900,  Frank 
I'rudom  and  John  A.  Malone,  in  company 
with  the  agent  of  the  Siegel-Sanders  Com- 
mission Company,  went  to  the  farm  of  Wal- 
don.  and,  at  the  request  of  this  agent,  and 
upon  his  promise  that  the  Siegel-Sanders 
Commission  Company  would  give  him  credit 
therefor  on  his  mortgage  (they  stating  that 
the  Siegel-Sanders  Commission  Company  bad 
sent  them  there),  he  turned  over  to  them  300 
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cattle;  and,  in  turning  over  to  Prudom  and 
Malone  tliese  cattle,  the  entire  bunch  of  500 
were  driven  to  town,  and  the  300  were  cut 
out  from  the  otbers,  and  in  these  300  were 
cattle  branded  W  on  the  right  Up,  and  otb- 
ers with  W  on  the  left  hip;  and  all  of  these 
cattle  had  other  brands,  some  of  which  were 
described  in  the  mortgage.  Prudom  and  Ma- 
lone shipped  these  300  cattle  to  Oklahoma,  and 
a  cbattel  mortgage  was  executed  by  them 
to  the  Siegel-Standers  Commission  Company 
for  $5,130.63  on  the  150  cattle  In  question, 
and  the  Siegel-Sanders  Commission  Compa- 
ny, before  maturity,  sold  the  note  and  mort- 
gage to  the  State  Bank  of  Waterloo,  111.  The 
City  National  Bank  of  Kansas  City  got  pos- 
session of  the  cattle,  and  the  State  Bank  of 
Waterloo  brought  this  action  of  replevin. 
Both  banks  apparently  acted  in  good  faith. 
The  Jury  found  for  the  plaintiff,  and  the  Kan- 
sas City  bank  appeals. 

It  Is  Insisted  by  the  appellee  that  the  fact 
that  the  mortgage  assigned  to  the  Caty  Na- 
tional Bank  describes  the  cattle  as  being 
branded  W  on  the  left  hip,  when  in  fact 
they  were  branded  W  on  the  right  hip,  was 
not  a  sufficient  description  to  put  Prudom 
and  Malone  upon  inquiry.  We  have  read  the 
entire  record  In  this  case,  and  from  it  have 
become  fully  satisfied  that  Prudom  and  Ma- 
lone not  only  were  in  possession  of  suffi- 
cient facts  to  put  them  upon  Inquiry,  which. 
If  pursued,  would  have  disclosed  the  facts, 
but  that  they  knew  that  the  cattle  which  they 
bought  from  Walden  were  covered  by  the 
mortgage  under  which  the  Kansas  City  bank 
claims.  IiCt  us  see.  briefly:  The  Siegel- 
Sanders  Company  sent  Prudom  and  Malone 
to  Walden's  place.  In  Clark  county,  Kan., 
with  Its  own  agent;  and  they  told  Walden. 
If  be  would  turn  over  300  of  the  cattle,  be 
would  be  given  credit  for  them  on  his  mort- 
gage. They  saw  all  of  the  cattle  there  to- 
gether In  a  bunch,  some  branded  W  on  the 
right  hip,  and  others  W  on  the  left  hip. 
They  did  not  pay  Walden  one  cent  for  the 
cattle.  In  fact,  It  is  not  shown  that  they 
paid  anybody  anything  for  them,  but,  if  any- 
thing was  paid,  it  was  to  the  Siegel-Sanders 
Company.  Of  course,  Siegel  said  that  he  had 
given  Walden  credit  for  the  300  cattle,  but. 
If  he  did.  In  the  rush  of  business  be  forgot 
to  send  the  money  to  the  bank  to  whom  it 
belonged.  In  addition  to  this.  Prudom  and 
Malone  were  bound  to  take  notice  of  the  pub- 
lic record  of  Clark  county,  Kan.,  where  Wal- 
den llve<I.  The  mortgage  assigned  to  the 
Kansas  City  bank  was  a  matter  of  public 
record,  and  It  descrilHKl  tlicse  cattle  as  "west- 
em"  cattle,  and  also  described  other  brands 
on  them.  Prndoni  and  Malone,  as  reason- 
able men,  must  have  known  that  these  were 
the  cattle  describe<l  in  the  mortgage  of  Oc- 
tober 17,  1900,  and  we  are  at  a  loss  to  un- 
derstand how  the  Jury  arrived  at  any  oth- 
er conclusion.  The  court's  instructions  were 
fair,  but,  when  a  verdict  was  returned  for 
the  plaintiff,  it  should  have  been  set  aside. 
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As  to  the  mortgage  executed  by  Walden  to 
the  Slej;el-Sander8  Company,  dated  Decem- 
ber 6,  1899,  we  have  not  conaidered  It,  as 
tbe  Kansas  City  bank  admits  that  it  neyer 
bought  that  mortgage.  It  Is  possible  that 
Prudom  and  Maloue  thought  that  tbe  Siegel- 
Sandera  Company  still  owned  the  mortgage 
at  tbe  time  tbey  bought  the  cattle  and  ex- 
ecuted this  mortgage  to  It,  but  It  did  not 
It  had  sold  the  mortgage  to  the  City  National 
Banli.  The  note  and  mortgage  were  not  yet 
due,  and  Prudom  and  Malone  bought  at  tbelr 
peril;  and  the  suggestion  that  the  City  Na- 
tional Bank  bad  not  filed  any  assignment  of 
tbe  mortgage  in  the  office  of  tbe  register  of 
deeds  in  Clark  county,  Kan.,  is  witbout' 
force,  as  this  court  held  at  this  term,  in  the 
itae  of  First  National  Bank  of  Geneseo,  111., 
V.  National  Live  Stock  Bank  of  Chicago,  111., 
76  Pac.  130,  that  under  the  law  of  Kansas  an 
assignee  of  a  chattel  mortgage  is  not  requir- 
ed to  file  Lis  assignment  of  record  in  order 
to  protect  his  rights  against  subsequent  pur- 
ctiasers  and  incumbrancers  in  good  faith,  as 
tliere  is  no  statute  requiring  such  assignment 
to  be  filed  or  recorded.  The  Kansas  City 
bank's  mortgage  being  good  In  Kansas,  It 
was  also  valid  and  binding  In  Oklabonoa. 
Greenville  National  Bank  v.  Bvans-Snyder- 
Bnel  Co„  »  Okl.  353,  60  Pac.  249.  The  Sle- 
gel-Sanders  Company  knew  that  It  was  per- 
petrating a  fraud  upon  tbe  Kansas  City  bank 
when  it  took  a  mortgage  from  Prudom  and 
Malone  and  assigned  it  to  the  State  Bank  of 
Waterloo,  and,  no  matter  how  innocent  the 
Bunk  of  Waterloo  was,  it  could  acquire  no 
greater  rights  than  were  owned  by  Prudom 
and  Malone  and  the  Siegel-Sanders  Compa- 
ny, and  the  fact  that  Its  mortgage  was  ex- 
ecuted In  Oklahoma  gave  it  no  greater  right 

The  Judgment  of  the  trial  court  is  hereby 
rerersed,  and  a  new  trial  granted,  at  the  cost 
of  the  appellee.  All  of  tbe  Justices  concur- 
ring, except  HAINER,  J.,  who  presided  in  the 
lower  court  not  sitting,  and  BUBFOKD,  C. 
J.,  absent. 


ALLEN  T.  AJAX  MIN.  CO.  et  al. 
(Supreme  Court  of  Montana.     June  13,  1904.) 

COBPOBATIONS — BAUE  OF  PROPEBTT — AOTHOBI- 
ZATION  BT  8TATUTK— IMPAIBIWO  OBLIGATION 
OF  CONTBACT — CONSTITUTlONALITSr  OF  STAT- 
UTE. 

1.  Sesg.  Laws  1809,  p.  113,  authorizes  corpo- 
rations to  dispose  of  all  their  property  on  a  vote 
of  two-thirds  of  the  capital  stock ;  Comp.  Laws 
188T,  c.  25,  i  4CG,  provides  that  the  Legislature 
might  at  any  time  alter,  amend,  or  repeal  any 
of  the  provisions  of  the  chapter,  which  was  rela- 
tive to  the  organization  of  corporations ;  Civ. 
Code  1896,  div.  1,  pt  4,  relative  to  corporations, 
by  section  394,  provides  that  every  grant  of  cor- 
porate power  is  subject  to  alteration,  suspen- 
nion,  or  repeal,  in  the  discretion  of  the  Legisla- 
tive Assembly,  and  by  section  550  provides  that 
the  Legislature  may  at  any  time  amend  or  re- 
peal part  4.  or  any  title,  chapter,  article,  or  sec- 
tion thereof,  and  dissolve  all  cori>orations  cre- 
ated thereunder;  and  Const,  art.  I."),  S  2.  pro- 
vides that  no  charter  of  incorporations  shall  be 


granted  or  changed  by  special  law,  but  tiut  the 
Legislature  shall  provide  general  laws,  and  that 
any  such  laws  shall  be  subject  to  future  repeal 
or  alteration.  Held,  in  a  suit  by  a  minority 
stodtholder  to  restrain  tbe  sale  of  the  corporate 
property,  that  as  to  a  corporation  organized  t>e- 
tween  1889  and  1898,  the  authority  conferred 
on  the  corporation  to  sell  its  property  by  Laws 
38,'M),  p.  113,  was  not  violative  of  the  federal 
Constitution  (article  1.  i  10)  and  the  state  Con- 
stitution (article  3,  |  11),  as  impairing  the  ob- 
ligation of  contracts,  as  to  such  stocknolder. 

Appeal  from  District  Court  Lewis  and 
Clarke  County;  J.  M.  Clements,  Judge. 

Suit  by  Otis  R.  Allen  against  the  Ajax 
Mining  Company  and  others.  From  a  Judg- 
ment in  favor  of  plaintiff,  defendants  appeal. 
Keversed. 

H.  6.  &  S.  H.  Mclntire,  for  appellants. 
Wm.  Wallace,  Jr.,  for  respondent 

HOLLOWAY,  J.  On  May  8,  1904,  the  re- 
spondent, as  plaintifF,  commenced  an  action 
in  tbe  district  court  of  Lewis  and  Clarke 
county,  the  object  of  which  was  to  secure  an 
injunction  restraining  tbe  defendants  fromt 
disiKJsing  of  certain  mining  property  belong- 
ing to  tbe  defendant  AJax  Mining  Company, 
a  Montana  corporation,  to  the  National  Pros- 
pecting &  Development  Company,  a  New 
Jersey  coriKtration.  Tbe  defendants  Babcodc, 
Marlow,  Larson,  Tracy,  and  Smith  own  and 
control  81,000  shares  of  tbe  ontstandlng  cap- 
ital stock  of  the  AJax  Mining  Company;  that 
being  all  the  capital  stock  outstanding,  ex- 
cept 100  shares  owned  by  tbe  plaintiff.  This 
mining  comiiany  is  a  proeperoua^  going  con- 
cern, operating  certain  properttea  In  Broad- 
water county,  Mont  Tbe  defendants  Bab- 
cock,  Marlow,  Larson,  Tracy,  and  tbe  plain- 
tiff are  tbe  directors  of  the  company,  which 
was  organised  and  empowered  to  "carry  on 
the  business  of  mining,  purchasing,  selling, 
and  dealing  in  mining  property,  running  tun- 
nels, appropriating  ground  for  other  neces- 
sary mining  purposes;  and  tbe  mining,  smelt- 
ing, reduction,  and  shipment  and  selling 
ores,  building  mining  improvements,  con- 
structing mills,  and  all  other  purposes  in- 
cident to  the  business  of  mining  or  connected 
therewith."  In  April,  1904,  the  National 
Prospecting  &  Development  Company  made 
a  proposal  to  purchase  all  the  prc^erty  of 
the  AJax  Mining  Company,  paying  tnerefor 
40  per  cent,  of  tbe  capital  stock  In  tbe  New 
Jersey  company.  After  consideration  of  this 
proposal,  the  defendant  directors  passed  a 
resolution  calling  a  meeting  of  the  stockhold- 
ers of  tbe  AJax  Mining  Company  for  tbe 
purpose  of  considering  the  question  of  accept- 
ing such  proposal  to  purchase  and  acquire 
all  the  property  and  assets  of  every  kind 
belonging  to  that  company  upon  the  terms 
proposed,  and  directing  notice  of  such  meet- 
ing to  be  given  as  required  by  law.  Pursu- 
ant to  this  resolution  the  defendant  directors 
caused  a  notice  of  such  stockbolderaT  meeting 
to  be  publisbed,  but,  before  this  meeting  was 
held,  this  action  was  commenced  by  tbe  plain- 
tiff, who  did  not  consent  to  such  sale.    The 
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plaintiff  alleged  that  the  defendant  stock- 
holders intended  to  accept  the  offers  of  the 
National  Prospecting  &  Development  Com- 
pany, and  intended  to  sell  and  convey  to  It 
all  the  property  of  the  AJax  Mining  Com- 
pany, and  would  do  so  unless  restrained  by 
the  court.  Upon  the  filing  of  this  complaint 
and  the  Issuance  of  summons,  the  district 
court,  on  the  application  of  the  plaintiff,  is- 
sued a  temporary  injunction  restraining  the 
defendants  from  voting  or  allowing  to  be 
voted  any  of  the  capital  stock  of  the  AJax 
Mining  Company  in  favor  of  the  sale  of  the 
property,  and  from  taking  any  steps  or  pro- 
ceedings preparatory  to,  or  looking  towards, 
the  consummation  of  snch  sale.  From  the 
order  granting  this  injunction,  the  defend- 
ants appealed. 

It  is  conceded  that  the  only  question  in- 
volved '  is  the  constituticmality  of  an  act  of 
the  Sixth  Legislative  Assembly  entitled  "An 
act  to  enlarge  the  powers  of  mining  corpora- 
tions to  dispose  of,  sell,  lease,  mortgage,  ex- 
change,, or  otherwise  convey,  all  or  any  part 
of , the  property  of  such  corporations,  and  to 
authorize  and  empower  such  corporations  to 
dispose  of,  sell,  lease,  mortgage,  or  otherwise 
convey,;  tjie  whole  or  any  part  of  the  prop- 
erty of  such  corporations,  and,  to  protect 
Btoekbolders  dissenting  from  such  action  of 
sueh  corporations,"  passed  over  the  Govern- 
or's Teto  February  28,  1888  (Seas.  Laws  1889, 
p.  illSV&nd.  commonly  known  as  "House 
Bmil32.';':  That  act,  in  substance,  provides 
that  tjie.  board  of  directors  or  trustees  of  any 
ntluing  corporation  organized  under  the  laws 
oC  either  the  territory  or  state  of  Montana, 
whether  before  .or  after  the  passage  of  the 
aciv  aJDd  whether  the  same  is  solvent  or  In- 
solvent, or  is  a  going  or  prosperous  concern, 
or  other^yise,  shall  have  the  power,  and,  upon 
request  of  stockholders  representing  at  least 
one-half  of  tlie  outstanding  capital  stock,  it 
shall  be  their  duty,  to  call  a  meeting  of  the 
stockholders  for  the  purpose  of  considering 
the  xiuestion  of  selling,  leasing,  mortgaging, 
exchanging,  or  disposing  of  the  whole  or  any 
part  of  the  property  of  such  corporation  for 
other  property,  or  of  the  whole  or  part  of 
the  capital  stock  of  any  other  corporation, 
whether  domestic  or  foreign.  Provision  is 
then  made  for  the  method  of  calling  such 
fitockholders'  meeting,  and,  upon  the  concur- 
ring vote  of  holders  representing  two-thirds 
of  the  outstanding  capital  stock,  the  directors 
shall  have  full  power  and  authority  to  carry 
out  the. sale,  lease,  mortgage,  or  exchange  or 
other  disposition  or  conveyance  of  the  whole 
or  any  part  of  the  property  of  said  corpora- 
tion, to  the  same  extent  as  if  all  the  stock- 
holders of  the  corporation  had  consented 
thereto.  Section  2  provides  that,  if  a  dis- 
positiMi  of  all  the  property  of  the  corporation 
shall  be  made,  the  corporation  shall  thereby 
be  dissolved.  Section  3  provides  for  the  pro- 
tection of  dissenting  stockholders  by  pay- 
ments of  the  appraised  value  of  their  stock; 
the.  appraisers  thereof  to  be  appointed  by  the 


district  court  of  the  county  wherein  is  situ- 
oted  the  principal  place  of  business  of  the 
corporation;  all  expenses  to  be  borne  by  the 
corporation,  its  grantee  or  vendee.  Section  4 
provides  for  an  appeal  to  the  district  court 
from  such  award,  and  the  ascertainment  of 
the  value  of  the  stock  by  a  Jury,  as  in  con- 
demnation proceedings  provided  for  'jy  law, 
and  for  the  rendition  of  Judgment  and  execu- 
tion In  favor  of  the  dissenting  stockholder 
for  the  award  and  expense  and  cost  of  the 
proceedings,  which  judgment  shall  be  a  lien 
upon  all  the  real  property  so  disposed  of, 
superior  to  the  rights  of  the  grantee  or  ven- 
dee; the  claims  of  dissenting  stockholders 
being  equal  Hens  upon  the  property.  Upon 
the  payment  of  the  claims,  the  dissenting 
stockholder  shall  cease  to  have  any  further 
interest  in  the  corporatl<Hi,  and  his  stock 
shall  become  the  property  of  the  party  satis- 
fying the  Judgment  or  appraisement. 

If  this  act  is  valid,  the  district  court  erred 
in  issuing  the  Injunction.  It  is  contended 
by  resiwndent  that  the  act  is  iuTalid,  for  the 
reason  that  its  enforcement  would  impair  the 
obligation  of  corporation  contracts,  and  there- 
fore the  act  violates  section  10,  art  1,  of  the 
Constitution  of  the  United  States,  and  section 
II,  art.  3,  of  the  Constitution  of  Montana. 

By  the  decision  of  the  Supreme  Court  of 
the  United  States  in  the  Dartmouth  College 
Case  in  1810  (Trustees  of  Dartmouth  College 
T.  Woodward,  4  Wheat.  518.  4  L.  Ed.  628),  It 
was  finally  determined  in  this  country  that 
a  charter  granted  by  a  state  to  a  corpora- 
tion became,  when  accepted  by  the  corpora- 
tion, a  contract,  within  the  meaning  of  the 
federal  Constitution,  and  that  any  legis- 
lative enactment  which  attempts  to  alter  or 
amend  it  In  any  substantial  particular  Im- 
pairs the  obligation  of  that  contract,  and  is 
void,  unless  the  power  or  authority  to  alter 
or  amend  such  charter  is  reserved  by  the 
state  which  granted  it.  In  bis  concurring 
opinion  in  that  case,  Mr.  Justice  Story,  after 
citing  with  approval  Wales  v.  Stetson,  2 
Mass.  143,  3  Am.  Dec.  38,  to  the  effect  that 
the  Legislature  cannot  modify  the  charter  of 
a  corporation  unless  the  power  is  reserved  in 
the  act  of  incorporation,  emphasizes  his  ap- 
proval of  that  doctrine  by  saying:  "If  the 
Legislature  mean  to  claim  such  authority,  it 
must  be  reserved  in  the  grant."  It  is  a  part 
of  the  history  of  our  jurisprudence  that  the 
states  were  quick  to  seize  upon  the  sugges- 
tion of  Mr.  Justice  Story,  and  have,  with 
singular  unanimity,  adopted  constitutional 
and  statutory  provisions  reserving  to  them- 
selves the  right  and  authority  to  alter  or 
amend  all  corporation  charters.  Prior  to  the 
adoption  of  the  Constitution,  the  territory 
of  Montana  had  made  such  reservation  aa 
early  as  1871,  and  a  like  provision  was  car- 
ried forward  in  the  revision  of  1878,  in 
which  is  comprised  a  comprehensive  article 
containing  all  the  then  existing  laws  with 
reference  to  the  organization  of  corporations 
for  industrial  and  productive  purposes,  and 
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In  wblch  l8  found  this  provision:  "Sec.  264. 
The  Legislattire  may  at  any  time  alter, 
amend,  or  repeal  this  article.  •  •  •"  This 
remained  In  force  until  the  compilation  of 
1887.  Chapter  25,  dty.  5,  Comp.  St.,  was  then 
adopted,  embracing  the  laws  then  In  force 
respecting  the  organization  of  such  corpora- 
tions; and  this  included  section  466,  which 
reads  as  follows:  "Sec.  406.  The  Legislature 
may  at  any  time  alter,  amend  or  repeal  this 
chapter.  •  •  •"  This  chapter  remained  In 
force  ruMl  superseded  by  part  4,  dlv.  1,  of 
our  Civil  Code  of  1895,  which  furnishes  a 
complete  system  of  laws  relating  to  the 
formation  of  corporations  in  this  state.  Sec- 
tions 394  and  550  of  that  part  of  the  CivU 
Code  rend  as  follows: 

"Sec.  3&4.  Every  grant  of  corporate  power 
is  subject  to  alteration,  suspension  or  repeal, 
in  the  discretion  of  the  Legislative  Assembly." 

"Sec.  KiO.  The  Legislative  Assembly  may 
at  any  time  amend  or  repeal  this  part,  or 
any  title,  chapter,  article,  or  section  there- 
of, and  dissolve  all  corporations  created 
thereunder.    ♦    •    *" 

That  there  might  not  be  any  question  aa 
to  the  authority  of  the  Legislature  to  make 
such  reservations,  the  Constitution  (article 
15, 1  2)  provides:  "Sec.  2.  No  charter  of  in- 
corporation shall  be  granted,  extended,  chan- 
ged or  amended  by  special  law,  •  •  » 
bat  the  Legislative  Assembly  shall  provide 
by  general  law  for  the  organization  of  cor- 
porations hereafter  to  be  created:  provided, 
that  any  such  laws  shall  be  subject  to  future 
repeal  or  alterations  by  the  Legislative  As- 
sembly." 

It  Is  apparent,  then,  that  when  the  AJax 
Mining  Company  was  organized,  some  time 
between  1889  and  1898,  there  existed  and 
was  read  into  and  made  a  part  of  its  char- 
ter the  then  existing  statute,  which  gave 
notice  to  all  concerned  that  the  Legislative 
of  Montana,  acting  under  the  constitutional 
provision  above,  might  at  any  time  alter, 
amend,  or  repeal  the  law  under  which  it  ex- 
isted. 

Respondent  contends  that  the  contractual 
relation  respecting  a  corporation  is  of  a 
threefold  character,  namely,  first,  a  contract 
between  the  state  and  the  corporation;  sec- 
ond, a  contract  between  the  corporation  and 
its  stockholders;  and,  third,  a  contract  be- 
tween the  stockholders  inter  sese— and  that, 
while  the  state  might  properly  reserve  to  it- 
self the  right  and  the  authority  to  change 
the  contract  between  itself  and  the  corpora- 
tion. It  cannot,  and  it  was  never  intended 
that  it  should,  in  any  manner  interfere  with 
or  impair  the  obligation  of  the  contract  ex- 
isting among  the  stockholdere  themselves, 
and  that  any  attempt  to  do  so  Is  a  violation 
of  the  federal  Constitution,  and  authori- 
ties are  cited  in  support  of  this  position. 
But  it  is  to  be  observed  that  in  all  tliese  leg- 
islative enactments  the  state  did  reserve  to 
Itself  the  right  to  repeal  the  law  under 
which  this  corporation  was  organized,  and, 
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had  it  done  so,  the  corporation  would  have 
been  destroyed,  except  for  the  purpose  of 
winding  up  its  business.  Yet  it  cannot  be  said 
that  the  state  did  not  have  thUi  power,  for 
tlie  statute  authoriziug  It  was  in  existence 
when  the  corporation  was  organized,  and 
was  read  into  and  became  as  much  a  part 
of  the  charter  as  if  expressed  in  terms  in 
that  Instrument  itself.  And  if  the  state  re- 
served the  right  and  power  by  a  repeal  of 
the  law  creating  the  corporation  to  destroy 
It,  it  certainly  did  less  when,  instead  of  re- 
pealing the  law,  it  amended  It  by  House  BUI 
132. 

It  is  true  that  at  the  time  of  the  forma- 
tion of  the  AJax  Mining  Company,  and  for 
several  years  thereafter,  the  majority  stock- 
holdera  of  a  corporation  eould  not  disposse 
of  all  the  property  of  a  prosperous  goin^' 
concern  without  the  consent  of  the  minority. 
Forrester  v.  B.  &  M.  C.  C.  &  S.  M.  Co.,  21 
Mont.  544,  56  Pac.  229.  But  that  doctrine 
prevailed  only  because  the  state  had  not 
seen  fit  to  aerclse  the  right  which  it  pos- 
sessed to  call  into  activity  this  dormant 
power  theretofore  reserved  to  Itself.  And 
It  is  likewise  true  that  the  plaintiff,  Allen, 
when  he  subscribed  for  stock  In  this  com- 
pany, did  so,  charged  with  the  full  knpwledge 
of  the  constitutional  and  statutory  provisions 
then  existing,  under  which  the  Legislature 
might  at  any  time  alter,  amend,  or  repeal  the 
provisions  of  the  law  which  was  made  a  part 
of  Its  charter;  and  he  must  therefore  be 
treated  as  having  given  his  tacit  consent  that 
such  changes  might  be  made  at  any  time  as 
in  the  wisdom  of  the  Legislature  might  be 
necessary,  and  this  as  fully  as  if  he  had  sig- 
nified such  consent  by  a  writing  duly  sub- 
scribed by  himself. 

It  cannot  be  said,  then,  that  the  enforce- 
ment of  the  provisions  of  House  Bill  132  will 
Impair  the  obligation  of  any  contract  which 
the  plaintiff  entered  into  when  he  became  a 
stockholder  of  this  company,  for  the  reason 
that  the  reservation  of  this  authority  to  alter, 
amend,  or  repeal  the  law  under  which  tlie 
company  was  organized  became  as  much  a 
part  of  the  law  of  Its  creation  as  any  other 
provision  respecting  it,  and  became  a  part  of 
the  charter,  modifying  what  would  otherwise 
have  been  an  absolute  grant.  4  Thompson  on 
Corporations,  5408. 

It  is  to  be  understood,  too,  that  this  res- 
ervation possesses  equal  vigor,  whether  con- 
tained in  the  charter  of  the  particular  corpo- 
ration itself,  or  in  the  Constitution  or  general 
laws  of  the  state  under  which  the  corporation 
is  organized.  While  there  may  be  some 
slight  conflict  in  the  authorities,  the  great 
weight  of  authority  clearly  and  unequivo- 
cally sustains  such  statutes.  Market  Street 
Ky.  Co.  V.  Hellman,  109  Cal.  371.  42  Pac.  225; 
Looker  v.  Maynard,  179  U.  S.  40,  21  8u|).  Ct. 
21,  45  L.  Ekl.  79,  and  cases  cited:  N'ortheru 
Central  Railroad  Co.  v.  Maryland,  187  IJ.  8. 
258,  23  Sup.  Ct.  62.  47  L.  Ed.  107;  Venuer 
Co.  T.  Steel  Corporation  (C.  C.)  116  Fed.  1012. 
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The  theory  upon  which  these  statutes  are 
upheld  Is  that  whatever  rules  or  regulatlona 
for  the  management,  operation,  or  control  of 
a  corporation  which  the  Legislature  might 
have  incorporated  in  the  law  under  which  the 
corporation  was  organized  may  afterwards 
properly  be  Ingrafted  on  its  charter  by  virtue 
of  this  reserved  power  existent  at  the  time  of 
the  formation  of  the  corporation.  Sinking 
Fund  Cases,  99  U.  S.  700,  25  L.  Ed.  496; 
Spring  Valley  Water  W.  v.  Schottler,  110  U. 
S.  347,  4  Sup.  Ct  48,  28  Li  Ed.  1T3;  Market 
Street  By.  Co.  v.  Hellman,  above;  McGowan 
V.  McDonald,  111  Cal.  57,  43  Pac.  418,  52  Am. 
St.  Bep.  149;  AVilllams  v.  Nail  (Ky.)  55  S.  W. 
706.  A  review  of  the  authorities  citing  nu- 
merous instances  of  the  enforcement  of  such 
statutes  is  found  in  4  Thompson  on  Corpora- 
tions, {  5411. 

We  are  therefore  of  the  opinion  that  the 
statute  is  not  open  to  the  attacks  made  upon 
it,  and  that  the  district  court  erred  in  grant- 
ing an  Injunction.  The  order  is  reversed  and 
the  cause  remanded.  Reversed  and  remand- 
ed. 

BRANTLT,  C.  J.,  concurs.  MILBURN,  J., 
not  having  heard  the  argument,  takes  no 
part  in  this  decision. 


fn  re  WEED. 

(Snpreme  Court:  of  Montana.    June  8,  1904.) 

AITOBNEYS— niSBABMENT— BEINSTATEMENT. 

1.  Where  an  attorney  was  suspended  for  a 
specified  time,  with  a  provision  that  he  might 
at  the  expiration  of  that  time  be  restored  to 
the  privileges  of  an  attorney,  on  proper  peti- 
tion, Eupi>orted  by  satisfactory  evidence  of  good 
conduct  meantime,  and  at  the  expiration  of 
that  time  he  petitioned  for  reinstatement,  filing 
a  certificate,  signed  by  nearly  every  member  of 
the  bar  of  the  city  where  he  resided,  to  the  effect 
that  he  had  conducted  himself  as,  and  was,  a 
man  of  good  moral  character,  he  will  be  rein- 
stated. 

Petition  by  Elbert  D.  Weed  for  reinstate- 
ment as  a  member  of  the  bar.  Petitioner  re- 
instated. 

Henry  C.  Smith,  for  petitioner. 

MILBUIIN,  J.  This  matter  is  before  us 
upon  the  petition  of  Elbert  D.  Weed  for  his 
reinstatement  as  a  member  of  the  bar  of 
this  court;  he  having  been  suspended  for  two 
years  by  the  court's  order  made  and  entered 
May  26,  1002,  at  the  expiration  of  which 
time.  It  was  provided,  he  might  be  restored 
to  the  privileges  of  an  attorney  and  coun- 
selor upon  proper  petition,  supported  by 
satisfactory  evidence  of  good  conduct  mean- 
time. 26  Mont.  241,  67  Pac.  308.  At  the  ex- 
piration of  one  year  of  the  time  fixed  in  the 
order,  Mr.  Weed,  by  formal  request,  sup- 
ported by  petitions  signed  by  many  mem- 
bers of  tlie  bar  and  by  numerous  others, 
prayed  that  he  be  reinstated  at  that  time. 
This  re(]uest  was  denied.    28  Mont  204,  72 


Pac.  653.  The  present  petition  is  accompa- 
nied by  a  certificate  in  writing,  signed  by 
nearly  every  membM'  of  the  b&r  of  the  city 
of  Helena,  where  the  applicant  has  resided 
for  many  years;  the  signers  being  61  in  num- 
ber. They  include  among  them  four  ex  Jus- 
tices of  this  court,  as  well  as  the  two  dis- 
trict Judges  residing  in  Helena.  All  of  the 
gentlemen  referred  to  as  signing  the  c«-tifl- 
cate,  which  was  filed  with  the  petition  here- 
in, certify  "tliat  during  all  of  the  time  since 
the  26th  day  of  May,  1902,  the  said  Elbert  D. 
Weed  has  conducted  himself  as,  and  is  now, 
a  man  of  good  moral  character."  The  peti- 
tion of  the  applicant,  imlike  the  one  presented 
a  year  ago,  refers  to  the  true  reason  why  he 
was  suspended,  for  that  it  refers  specially  to 
the  flies  and  records  in  the  case. 

Considering  now  the  proper  attitude  of  the 
petitioner,  and  the  fact  that  his  conduct 
since  the  date  of  his  suspension,  as  appears 
from  the  certificate  of  the  gentlemen  referred 
to,  has  been  such  as  to  cause  us  to  conclude 
that  his  conduct  hereafter  will  be  such  as  it 
should  be  as  an  attorney  and  counselor  of 
this  court,  it  is  ordM-ed  that  Elbert  D.  Weed 
be  restored  to  the  privileges  of  an  attorney 
and  cowiselor  of  this  court  upon  his  taking 
the  usual  oath  of  office. 

BRANTLY,  C.  J.,  and  HOLLOWAY,  J., 
concur. 


STATE  V.  HOWARD. 
(Supreme  Court  of  Montana.     June  18,  1904.) 

BOBBEBT  —  INFOBMATION — CnABGlNO  ONE  UN- 
BEB  ALIASES  —  EVIDENCE  —  ADillSSIBILITT — 
LETTERS  —  JUBOBS  —  COMPETENCY  —  OWNEB- 
BHIP   OF   STOLEN   PROPEBTY — INSANrTY. 

1.  Pen.  Code,  §  18.S2,  provides  that  an  in- 
formation must  contain  the  name  of  the  party 
charged ;  and  section  1834  provides  that  an  in- 
formation must  be  direct  and  certain  as  re- 
gards the  party  charged.  Section  1841  provides 
that  the  information  is  sufficient  if  it  can  be 
understood  therefrom  that  the  defendant  is 
named,  or,  if  bis  name  cannot  be  discovered,  that 
he  is  described  by  a  fictitious  name,  with  the 
statement  that  his  true  name  is  unknown.  Held, 
that  where  an  information  was  against  one  as 
George  Howard,  alias  James  Howard,  alias  Joe 
Kirby,  a  contention  that  the  information  did 
not  conform  to  the  requirements  of  sections 
1832  and  1834  was  without  merit;  the  in- 
formation having  charged  hia  prior  conviction, 
and  the  different  names  being  for  the  purpose 
of  identifying  him  as  the  person  previously  con- 
victed. 

2.  An  information  on  a  prosecution  for  rob- 
bery which  charged  that  the  property  was  taken 
by  means  of  force  and  putting  in  fear,  and  that 
it  was  taken  from  the  person  and  possession 
and  from  the  immediate  presence  of  a  specified 
person,  did  not  charge  more  than  one  offense. 

3.  'i'he  granting  or  refusing  of  a  motion  for 
a  continuance  in  a  criminal  case  is  within  the 
sound  discretion  of  the  trial  court. 

4.  The  action  of  the  trial  court  in  refusing 
or  allowing  a  continuance  will  not  he  interfered 
with  on  appeal  unless  there  has  been  an  abuse 
of  discretion. 

5.  AVliere  a  venireman  in  a  criminal  case  stat- 
ed on  his  voir  dire  that  he  had  read  the  news- 
pai)er  accounts  of  the  alleged  robbery,  and  liad 
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formed  an  opinion,  bat  not  a  fixed  one,  and  on 
rr-ezamination  be  said  he  could  entirely  dtacard 
the  opinion  thus  formed,  and  give  the  defendant 
as  fair  a  trial  as  if  he  had  never  heard  of  the 
case,  he  was  comixjtent;  Pen.  Code,  §  2051,  de- 
claring that  no  one  shall  be  disqualified  as  a 
juror  because  of  bavinjc  formed  an  opinion  if 
be  can  act  fairly  and  impartially  on  the  mat- 
ter notwithstanding  such  opinion. 

6.  Where  defendant,  while  engaged  in  attempt- 
iag  to  rob  the  safe  on  a  train,  robbed  a  mail 
clerk,  on  a  prosecution  for  the  robbery  of  the 
mail  cleric  it  was  proper  to  admit  evidence  as 
to  all  the  details  of  the  attempted  robbery  of 
the  train,  and  a  conspiracy  therefor. 

7.  Where,  on  a  criminal  prosecution,  the 
state  offered  in  evidence  a  letter  claimed  to  have 
been  written  by  accused,  and  a  witness  testified 
that  he  was  familiar  with  defendant's  hand- 
vriting,  and  that  the  letter  looked  like  his  writ- 
ing, and  that  the  signature  was  his  signature, 
there  was  a  sufficient  identification  of  the  letter 
as  one  written  by  defendant. 

8.  On  a  prosecution  for  robbery,  the  state  in- 
trodnced  a  letter  written  by  defendant  which 
stated  that,  while  the  writer  had  been  informed 
that  the  person  addressed  had  caused  the  writ- 
er's arrest,  no  one  would  ever  have  any  occa- 
sion to  say  that  the  writer  "ditched"  any  one. 
Held,  that  the  letter  was  irrelevant. 

9.  Where  a  letter  improperly  admitted  was 
immaterial,  and  the  only  defense  made  in  the 
case  was  insanity,  the  admission  of  the  letter 
was  harmless  error. 

10.  Where  the  warden  of  the  penitentiary  tes- 
tified that  defendant  had  been  confined  in  the 
oenitentiary,  and  there  was  admitted  in  evi- 
'Knce  a  commitment  against  him,  and  it  ap- 
peared tbat  the  date  of  his  commitment  and  re- 
lease corresponded  with  the  requirements  of 
the  commitment,  and  other  witnesises  testified 
that  they  knew  defendant  when  he  was  in  the 
penitentiary,  an  objection  that  defendant  wag 
not  identified  as  the  man  to  whom  the  commit- 
ment referred  was  of  no  merit. 

11.  The  proper  manner  of  proving  a  prior 
conviction  is  not  by  the  introduction  of  the 
commitment,  but  by  the  record  of  the  judgment. 
Code  Civ.  Proc.  {  3193. 

12.  Where,  on  a  prosecution  for  robbery,  a 
witness  on  direct  examination  testified  that  he 
had  been  confined  in  the  penitentiary,  and  that 
he  had  known  the  defendant  for  about  15 
months,  and  had  observed  bis  demeanor  at  the 
penitentiary,  and  that  he  thought  defendant  in- 
sane, questions  put  to  him  on  cross-examination 
for  the  purpose  of  showing  that  he  was  a  mem- 
ber of  the  conspiracy  which  resulted  in  the  rob- 
bery were  not  improper,  as  exceeding  the  proper 
limits  of  cross-examination. 

13.  Where  a  witness  for  defendant  had  testi- 
fied that  he  had  been  in  the  penitentiary,  and 
that  he  was  then  in  jail,  a  question  put  to  him 
on  cross-examination  as  to  whether  he  was  not 
in  jail  on  a  charge  of  holding  up  a  saloon  was 
not  erroneons,  as  tending  to  degrade  the  wit- 
ness. 

14.  The  question  was  not  prejudicial,  as  not 
proper  cross-examination. 

15.  On  a  prosecution  for  robbery,  the  fact 
that  the  money  taken  was  in  prosecutor's  poa- 
scMion  is  sufficient  evidence  of  ownership  to  sus- 
tain a  conviction. 

16.  On  a  prosecution  for  robbery,  the  ques- 
tion whether  defendant  was,  by  reason  of  in- 
sanity, incapable  of  having  the  criminal  intent 
necessary  to  the  commission  of  the  crime,  was 
raised  by  a  plea  of  not  guilty. 

17.  On  a  prosecution  for  robbery,  the  question 
whether  defendant  was,  by  reason  of  insanity, 
incapable  of  having  the  criminal  intent  neces- 
sary to  the  commission  of  the  crime,  was  a 
question  of  fact  for  the  jury. 

18.  Pen.  Code.  §  2521,  provides  that  when  an 
action  is  called  for  trial,  or  at  any  time  during 

f  U.  See  Criminal  Law,  vol.  U,  Cent.  Dig.  S  662.    . 


a  trial,  or  when  the  defendant  is  brought  up  for 
judgment,  if  a  doubt  arises  as  to  the  sanity 

of  defendant,  the  court  must  order  the  question 
as  to  his  sanity  to  be  submitted  to  a  jury.  Held, 
that  the  doubt  mentioned  in  the  statute  is  one 
arising  in  the  mind  of  the  judge,  and  one  which 
he  must  determine. 

Commissioners'  Opinion.  Appeal  from  Dis- 
trict Court,  Silver  Bow  County;  Wm.  Clancy, 
Judge. 

George  Howard,  alias  .Tames  Howard,  alias 
Joe  Klrby,  was  convicted  of  robbery,  and  he 
appeals.    Affirmed. 

Alexander  Mackel  and  Wm.  Meyer,  for  ap- 
pellant   Jas.  Donovan,  for  the  State. 

0AIjLAW.1Y,  C.  The  defendant  was  con- 
victed upon  an  Information  accusing  him  of 
the  crime  of  robbery,  and  charging  his  prior 
conviction  of  a  like  oflTense  as  the  ground 
for  a  heavier  punishment.  He  was  sentenced 
to  Imprisonment  at  hard  labor  for  30  years. 
This  appeal  Is  from  the  Judgment  and  an 
order  denying  a  new  trial. 

1.  He  was  Informed  against  as  George 
Howard,  alias  James  Howard,  alias  Joe  Klr- 
by. He  makes  the  point  that  the  information 
does  not  sufficiently  conform  to  the  require- 
ments of  sections  1832-1834,  Pen.  Code,  in 
that  there  is  no  certainty  as  to  the  party 
charged,  or  as  to  the  name  of  the  party 
charged.  Section  1832  of  the  Penal  Code 
provides  that  the  Information  must  contain 
the  name  of  the  party.  Section  1841  pro- 
Tides  that  the  Information  is  snfiBcIent  if  It 
can  be  understood  therefrom  that  the  de- 
fendant Is  named,  or,  If  his  name  cannot  be 
discovered,  that  he  Is  described  by  a  flctltlous 
name,  with  the  statement  that  his  true  name 
Is  to  the  county  attorney  -unknown.  A  man's 
name  Is  simply  the  sound  or  sounds  by  which 
he  Is  commonly  designated  by  his  fellows, 
and  by  which  they  distlngnish  him.  It  Is  a 
mere  means  of  description.  Sometimes  a- 
nr.an  Is  known  by  several  different  names, 
and  It  was  formerly  the  custom.  In  drawing 
Indictments,  to  charge  him  under  all  the 
names  by  which  he  was  known;  connecting 
them  with  the  words  "alias  dlctus,"  or  with 
simply  "alias."  These  words  mean  "other- 
wise called"  or  "otherwise."  The  county  at- 
torney attempted  to  be  more  certain  than 
the  statute  requires.  He  charged  the  de- 
fendant, evidently,  by  three  names  by  which 
the  latter  had  been  known.  Had  he  charged 
The  defendant  as  George  Howard,  stating  that 
his  true  name  was  unknown,  the  statute 
would  have  been  met,  and  such  is  believed 
to  be  the  better  practice.  It  Is  readily  per- 
ceived that  In  a  given  case  a  defendant  may 
be  prejudiced  by  the  use  of  the  alias  dlctus 
by  which  a  number  of  names  may  be  Joined, 
and  thus  all  read  to  the  Jury;  suggesting  to 
them  that  the  defendant  has  been  using  as- 
sumed names.  But  no  such  prejudice  re- 
sulted In  this  case.  A  like  point  was  decided 
In  People  v.  Maroney,  109  Cal.  277,  41  Pac. 
1007,  In  which  the  court  said  that  while,  for 
most  purposes,   the   need   and   use   of  the 
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charging  allag  are  done  away  with,  It  Is  atUI 
proper  In  some  instances,  an  Illustration  of 
one  of  wblch  was  offered  by  the  indictment 
then  before  the  court  The  indictment  char- 
ged the  defendant  with  conTictiou  of  prior 
offenses,  and  the  court  observed:  "For  the 
pui-poae  of  identifying  him  as  the  person  who 
had  suffered  those  couvlctiona,  the  use  of  the 
alias  was  not  only  permissible,  but  proper." 
At  the  trial  the  defendant  in  this  case  was  re- 
ferred to  sometimes  as  "Howard,"  sometimes 
as  "Kirby,"  and  as  "Howard  or  Kirby."  He 
was  formerly  convicted  under  the  name  of 
George  Howard,  and  it  seems  that  he  gave 
his  name  to  the  court  as  Joseph  Kirby.  The 
Ijolnt  urged  by  defendant  is  not  well  taken. 
Lee  V.  State,  55  Ala.  259;  Haley  v.  State,  63 
Ala.  83;  Bamesclotta  v.  People,  10  Hun,  137; 
Kennedy  v.  People,  39  N.  Y.  2i5. 

2.  The  next  poiut  urged  is  that  the  infor- 
mation charges  two  offenses,  in  that  It  is  al- 
leged that  the  property  was  taken  "by  means 
of  force  and  putting  in  fear,"  and  that  It 
was  taken  "from  the  person  and  possession 
and  from  the  Immediate  presence  of  one  W. 
M.  Bell."  It  is  contended  tliat  a  robbery  ac- 
complished by  means  of  force  is  a  different 
kind  of  a  robbery  from  that  accomplished  by 
means  of  fear,  that  a  robbery  from  the  per- 
son is  different  from  a  robbery  from  his  im- 
mediate presence,  and  that  the  information 
in  this  respect  is  uncertain.  The  defendant 
presented  these  iwints  by  demurrer,  which 
was  overruled.  We  think  these  objections 
are  hypercritical.  Robbery  may  be,  and  oft- 
en is,  accomplished  by  the  concurrence  of 
force  and  fear.  When  it  Is  accomplished  by 
force,  fear  Is  the  usual  concomitant  If  one 
were  not  apprehensive  of  the  force,  he  would 
not  have  the  fear.  So,  on  the  second  point 
suggested,  how  can  there  be  a  taking  from 
one's  person,  and  that  taking  be  not  from  bis 
immediate  presence?  Of  course,  the  article 
taken  might  be  from'  the  immediate  presence 
without  being  taken  from  the  person.  That 
IK>rtion  of  the  information  which  is  criticised 
is  substantially  similar  to  the  one  before  the 
court  in  State  v.  Clancy,  20  Mont  498,  52 
Pac.  207,  and  is  not  vulnerable  to  the  attacks 
made  upon  it  by  defendant.  When  tested  by 
the  rules  prescribed  by  the  Penal  Code,  It  is 
sufficient  State  v.  Gill,  21  Mont  151,  53  Pac. 
184. 

3.  The  defendant  moved  for  a  continuance, 
which  the  court  denied.  An  examination  of 
the  affidavit  upon  which  the  motion  was  bas- 
ed shows  that  it  was  insufficient  for  the  pur- 
pose Intended,  and  the  court's  action  upon 
the  motion  was  clearly  correct.  Moreover, 
the  granting  or  refusing  of  a  motion  for  the 
continuance  of  a  criminal  case  rests  in  the 
sound  discretion  of  the  court  below,  and  the 
appellate  court  will  not  Interfere  unless  there 
has  l)een  an  abuse  thereof.  Territory  v.  Per- 
kins, 2  Mont  467;  Territory  v.  Hording,  6 
Mont  323,  12  Pac.  750;  Territory  v.  Roberts, 
9  Mont  12,  22  Pac.  132. 

4.  Three  jur(H:8  were  accepted  over  defend- 


ant's challenges.  Two  of  them,  when  upon- 
their  voir  dire  examination,  said  in  response 
to  questions  put  by  defendant's  counsel  that 
they  were  prejudiced  against  the  defense  of 
insanity.  Upon  examination  by  the  county 
attorney  and  the  court,  they  said,  in  effect, 
that  they  would  treat  It  like  any  other  de- 
fense the  defendant  might  urge;  would  fol- 
low the  instructions  of  the  court  tltereon, 
and.  If  the  instructions  upon  the  law  should 
in  any  manner  differ  from  their  own  Ideas, 
they  would  follow  the  instructions.  In  short, 
without  discussing  their  testimony  In  detail, 
It  may  be  said  that  they  qualified  themselves 
as  competent  Jurors.  Another  said  that  he 
had  read  the  newspaper  accounts  of  the  al- 
leged robbery,  and  had  formed  an  opinion 
therefrom,  but  not  a  fixed  one.  Upon  re- 
examination he  said  he  could  entirely  discard 
the  opinion  then  formed,  and  could  give  the 
defendant  as  fair  a  trial  as  if  he  bad  never 
heard  of  the  case.  This  Juror  was  clearly 
competent  Pen.  Code,  |  2051;  State  v.  Mott 
(Mont)  74  Pac.  728. 

5.  The  evidence  showed  that  the  defend- 
ant, together  with  one  Cole,  had  entered  into 
a  conspiracy  to  "hold  up"  the  Northern  Pa- 
cific train  near  Homestake,  in  Silver  Bow 
county.  Accordingly  they  stopped  the  train 
about  a  mile  from  Homestake,  and  attempted 
to  blow  open  the  safe  in  the  baggage  car. 
While  they  were  proceeding  In  furtherance 
of  this  conspiracy,  the  defendant,  after  hav- 
ing intimidated  Bell,  a  mall  clerk,  by  the  use 
of  a  revolver,  reached  Into  Bell's  pocket  and 
took  therefrom  the  sum  of  75  cents.  The 
taking  of  the  76  cents  is  the  particular  crime 
for  which  the  defendant  is  prosecuted.  At 
the  trial  the  state  was  permitted  to  show  the 
details  of  the  entire  transaction,  commencing 
with  the  formation  of  the  conspiracy  in 
Butte,  and  following  it  out  until  the  train 
was  again  allowed  to  go  upon  its  way.  It  Is 
contended  by  the  defendant  that  it  was  error 
to  admit  in  evidence  certain  testimony  con- 
cerning the  details  of  the  attempted  "train 
robbery."  "Robbery  is  the  felonious  taking 
of  personal  property  In  the  possession  of  an- 
other, from  his  person  or  Immediate  presence, 
and  against  his  will,  accomplished  by  means 
of  force  or  fear."  Pen.  Code,  §  390,  It  is 
therefore  technically  inaccurate  to  speak  of  a 
"train  robbery."  The  meaning  of  the  phmse, 
however,  is  clear.  In  this  case  the  defendant 
and  Cole  intended  to  take  personal  property— 
the  contents  of  the  safe— from  those  who  had 
It  In  charge,  using  such  force  and  producing 
such  fear  as  might  seem  to  them  to  be  neces- 
sary. It  is  said  that  the  conspirators  did  not 
contemplate  the  robbery  of  Bell,  and  that 
crime  was  therefore  not  within  the  purview 
of  the  conspiracy.  This  point  Is  not  well 
taken.  If,  while  a  person  Is  engaged  in  the 
commission  of  one  felony,  he  commits  anoth- 
er, evidence  of  the  commission  of  both  Is  ad<- 
misslble  as  part  of  the  res  gestae.  People  v. 
Palllster,  138  N.  T.  601,  83  N.  E.  741;  State 
T.  Desroches,  48  La.  Ann.  428, 19  South.  2S0: 
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S«amB  ▼.  State,  84  Ala.  410,  4  South.  521; 
Pe<¥le  y.  Nelson,  85  Gal.  ^1,  24  Pac.  1006; 
People  T.  Teixelra,  123  Cal.  297,  56  Pac.  988; 
Commonwealth  t.  Hayes,  140  Mass.  366,  5  N. 
R  261;  DoTe  v.  State,  37  Ark.  261;  Snapp  t. 
Commonwealth,  82  Ky.  173;  Kennedy  y. 
State,  107  Ind.  144,  6  N.  E.  306,  67  Am.  Rep. 
90;  State  y.  McCahill,  72  Iowa,  111,  30  N.  W. 
533,  33  N.  W.  580;  State  y.  Dooley,  89  Iowa, 
584,  57  N.  W.  414;  State  y.  Taylor,  118  Mo. 
153,  24  S.  W.  449;  State  y.  Pike,  66  Me.  Ill; 
State  y.  Wentworth,  37  N.  H.  190;  Leeper  y. 
State,  20  Tex.  App.  63, 14  S.  W.  398.  Defend- 
ant and  Cktle  entered  Into  a  conspiracy  to 
commit  a  felony,  namely,  the  "train  rob- 
bery." and  set  forth  to  carry  It  out.  While 
actnally  engaged  In  an  attempt  to  carry  out 
the  conspiracy,  defendant  committed  another 
felony— the  robbery  of  Bell— which,  as  It 
transpired,  was  but  a  part  of  the  main  trans- 
octlon.  The  eyidence  objected  to  was  clearly 
Rdmissible. 

6.  The  state  was  permitted  to  Introduce  In 
evidence  a  letter,  which  we  quote  In  full,  in 
order  to  arriye  at  a  clear  nnderstanding  of 
the  matter  Inyolyed.  It  is  as  follows:  "Tom: 
From  what  I  see  In  the  papers  and  from 
what  I  can  hear,  you  are  afraid  I  am  trying 
to  ditch  you.  Well,  yon  can  come  out  In  the 
Prosecuting  Attorney's  office  and  see  what 
I  say.  Yon  or  no  one  else  will  go  to  the  *pen' 
on  account  of  me  and  I  was  told  by  six  dif- 
ferent people,  including  your  own  lawyer, 
that  you  had  me  arrested,  but  we  will  let 
that  go.  You  win  neyer  baye  occasion  to  say 
that  I  ditched  you  or  no  one  else.  But  it 
serves  me  right  in  one  way;  you  told  me  to 
have  nothing  to  do  with  that  wind-Jamming, 
notoriety-loving  Hoosler,  and  I  would  not 
take  your  advice  so  now  I  have  got  to  pay 
for  it  [Signed]  G.  Joe  KIrby."  The  defend-, 
ant  objected  to  the  introduction  of  this  letter 
on  the  ground  that  It  was  not  sufficiently 
identified,  and  was  Incompetent,  irrelevant, 
and  immaterial.  The  witness  Cole  testlfled 
that  he  waa  familiar  with  defendant's  hand- 
writing, and,  after  examining  the  letter,  said: 
"It  looks  like  his  handwriting,  and  that  is 
his  signature  there.  That  is  all  I  can  say. 
The  signature  and  the  body  of  the  letter  are 
the  same  handwriting."  The  first  objection, 
therefore,  is  not  well  taken.  State  y.  Maho- 
ney,  24  Mont.  281,  61  Pac.  647.  However,  so 
far  as  can  be  determined  from  the  record,  the 
letter  bore  no  relevancy  to  the  crime  commit- 
ted. It  was  also  wholly  Immaterial,  and  this 
fact  alone  saves  the  action  of  the  court  from 
reversal.  We  cannot  see  how  the  defendant 
In  any  wise  could  have  been  Injured  by  its 
admission  in  evidence.  It  did  not  tend  to 
prove  the  defendant  guilty  of  the  crime  for 
which  he  was  on  trial,  nor  of  any  other 
crime,  in  the  slightest  degree.  The  most  that 
can  be  said  Is  tliat  It  indicates  that  defendant 
was  in  the  possession  of  evidence  inimical  to 
the  interests  of  Tom.  Defendant  asserts  that 
he  will  not  disclose  such  information,  which 
Assertion,  presumably,  was  intended  to  as- 


sure Tom  that  defendant's  sense  of  honor 
was  unimpaired,  although  it  was  reported 
that  he  had  been  wrcmged  by  Tom.  Then, 
again,  defendant  did  not  attempt  to  contro- 
vert the  state's  evidence  showing  the  robbery 
of  Bell  by  him-,  and  that  testimony  was  clear 
and  convincing.  The  only  defense  which  de- 
fendant attempted  was  that  of  Insanity,  and 
it  failed  utterly.  It  Is  manifest  that  defend- 
ant was  not  injured  by  the  introduction  of 
the  letter.  Technically,  the  coiurt's  action 
was  Inexcusably  erroneous.  But  error,  in 
order  to  secure  a  reversal  for  defendant, 
must  be  prejudicial  to  him,  and  this  clearly 
was  not.  liane  v.  Bailey,  29  Mont.  — ,  75 
Pac.  191. 

7.  The  witness  Coniey,  warden  of  the  pen- 
itentiary, testiiled  that  he  had  known  the 
defendant,  Howard,  at  that  Institution,  and, 
speaking  of  the  defendant,  said:  "He  was 
confined  there  for  seven  years  and  three 
months  on  a  charge  of  robbery  from  Sliver 
Bow  county.  Howard  was  released  from  the 
penitentiary  on  the  26th  day  of  January, 
1903."  Thereupon,  over  defendant's  objec- 
tion, the  court  admitted  in  evidence  a  com- 
mitment in  the  case  of  the  state  of  Mon- 
tana against  George  Howard,  which  recites 
that  the  defendant  therein  named  was  con- 
victed of  robbery  on  October  26,  1896,  In  the 
district  court  of  Silver  Bow  coimty.  The 
defendant  argues  that  there  was  no  proof  of 
the  authenticity  of  the'  commitment,  and  fur- 
ther that  the  defendant  was  not  Identified  as 
the  man  to  whom  it  refers.  Upon  the  rec- 
ord, these  objections  are  captious.  Bvident- 
ly  the  commitment  offered  was  the  original. 
At  any  rate,  no  objection  was  made  to  the 
effect  that  It  was  not.  The  court  doubtless 
Inspected  It  when  the  objection  was  made, 
and  was  satisfied  as  to  its  sufficiency.  Con- 
ley  identified  the  defendant  as  the  one  who 
had  been  confined  In  the  penitentiary  for 
robbery  committed  in  Silver  Bow  county. 
The  defendant  was  committed  on  October  26, 
1885,  and  released  January  26,  1906,  wliicb 
exactly  corresponds  with  tlie  requirement  of 
tiie  commitment.  Other  witnesses  testified 
that  they  knew  the  defendant  on  trial  while 
he  was  In  the  penitentiary.  The  proper  way 
to  prove  the  defendant's  prior  conviction  was 
not  by  the  introduction  of  the  commitment, 
but  by  the  record  of  the  Judgment.  Code 
Civ.  Proc.  §  3193.  But  this  was  also  done. 
The  defendant  therefore  has  no  cause  for 
complaint  on  this  phase  of  the  case. 

8.  The  witness  Furlong,  on  direct  exami- 
nation, testified  that  he  had  been  confined  In 
the  penitentiary,  and  was  at  the  time  of  the 
trial  a  prisoner  in  the  county  JaiL  He  said 
he  had  known  the  defendant  for  about  16 
months,  and  had  observed  his  demeanor  at 
the  penitentiary.  Prom  what  he  had  seen  of 
the  defendant,  he  thought  the  latter  insane. 
On  cross-examination,  counsel  for  the  state 
asked  the  witness  a  number  of  questions 
with  the  evident  purpose  of  showing  that 
Furlong  was  a  member  of  the  conspiracy  "to 


Digitized  by 


Google 


54 


77  PACIFIC  BBPORTBE. 


(Moot 


rob  the  train."  These  questions  were  ob- 
jected to  as  Incompetent,  irrelevant,  and  im- 
mnterial,  as  vrell  as  being  improper  cross- 
examination.  'The  court  did  not  abuse  its 
discretion  in  allowing  these  questions  to  be 
put  to  the  -witness,  under  the  circumstances 
of  this  case.  "The  cross-examination  would 
be  of  little  value  if  the  witness  could  not  be 
fully  Interrogated  as  to  his  motives,  bias, 
and  Interest,  or  as  to  his  conduct,  as  con- 
nected with  the  parties  or  the  cause  of  ac- 
tion." 3  Jones  on  Evidence,  f  829.  The 
right  of  cross-examination  extends  not  only 
to  all  facts  stated  by  the  witness  In  his  origi- 
nal examination,  but  to  all  other  facts  con- 
nected with  them,  whether  directly  or  indi- 
rectly, which  tend  to  enlighten  the  Jury  up- 
on the  question  In  controversy,  and  this 
right  should  not  be  restricted  unduly.  Klpp 
▼.  SUverman,  25  Mont.  296,  &i  Tac.  884;  Cob- 
ban T.  Hecklen,  27  Mont.  245,  70  Pac.  805; 
HefCeriin  v.  Kariman  (Mont)  76  Pac.  757; 
Code  av.  Proc.  {  337a  It  Is  the  duty  of  the 
trial  court  to  exercise  a  sound  legal  discre- 
tion in  controlling  the  cross-examination  of 
a  witness,  and,  if  no  abuse  of  discretion  is 
shown,  the  appellate  court  will  not  Interfere. 
3  Jones  on  Bvidenoe,  i  821.  It  is  also  in- 
sisted that  the  following  question  tended  to 
degrade  the  witness:  "You  are  In  Jail  at 
the  present  time  charged  with  holding  up 
Swanson's  saloon?"  The  witness  answered 
in  the  affirmative.  In  the  light  of  his  pre- 
vious testimony,  we  do  not  think  the  ques- 
tion tended  to  degrade  him.  On  direct  ex- 
amination be  had  testified  as  to  his  confine- 
ment in  the  State  Prison,  and  that  he  was 
at  the  time  of  the  trial  confined  in  the  Jail. 
Nop,  under  the  circumstances,  was  the  al- 
lowance of  the  question  prejudicial  as  not 
proper  cross-examination.  Matusevitz  y. 
Hughes,  28  Mont.  212,  66  Pac.  939,  68  Pac. 
467. 

0.  Defendant  says  the  evidence  is  insuffi- 
cient to  sustain  the  conviction,  fop  the  rea- 
son that  there  is  no  evidence  in  the  record 
that  the  money  taken  was  the  property  of 
Bell.  The  testimony  discloses  that  defend- 
ant reached  Into  Bell's  pocket  and  took  out 
the  money  after  covering  him  with  a  revolv- 
er. The  fact  that  the  money  was  In  Bell's 
possession  Is  sufficient  evidence  of  bis  own- 
ership thereof  to  sustain  the  conviction.  Peo- 
ple V.  Oldham,  111  Oal.  648,  44  Pac.  312; 
I'eople  V.  Davis,  97  Cal.  104.  81  Pac.  1109; 
I'eople  T.  Nelson,  56  Cal.  77;  Bow  v.  People, 
100  III.  438,  43  N.  E.  503;  State  v.  Hobgood, 
46  La.  Ann.  8.55,  15  South.  406. 

10.  The  state  did  not  offer  any  evidence 
to  rebut  that  offered  by  defendant  in  support 
of  his  defense  of  insanity.  The  question  as 
to  whether  the  defendant  had  the  criminal 
intent  necessary  to  the  commission  of  the 
crime  was  raised  by  his  plea  of  not  guilty. 
The  question  was  one  of  fact.    State  v.  Keerl 


vMont)  75  Pac.  362.  The  Jury  heard  all  the 
evidence,  and  decided  adversely  to  defend- 
ant's contention.  Doubtless  it  acted  within 
its  province  of  considering  the  testimony  on 
the  question  of  insanity  as  of  little  or  no 
weight  Bishop's  New  Criminal  Procedure, 
§§  6C9-673;  State  v.  Sullivan,  9  Mont  174, 
22  Pac.  1088.  And  from  the  record,  we  do 
not  think  it  acted  unwisely. 

The  verdict  was  returned  April  10,  1903. 
Three  days  later,  when  the  defendant  was 
brought  Into  court  to  receive  his  sentence, 
his  counsel  asked  that  the  question  of  the 
defendant's  sanity  be  inquired  into  by  a 
Jury  as  required  by  law.  The  court  denied 
the  request  and  the  defendant  assigns  error. 
Section  2621  of  the  Penal  Code  provides: 
"When  an  action  is  called  for  trial,  or  at 
any  time  during  the  trial,  or  when  the  de- 
fendant is  brought  up  for  Judgment  on  con- 
viction, if  a  doubt  arises  as  to  the  sanity  of 
the  defendant,  the  court  must  order  the 
question  as  to  bis  sanity  to  be  submitted  to 
a  Jury,  which  must  be  drawn  and  selected  as 
in  other  cases;  and  the  trial  or  the  pro- 
nouncing of  the  Judgment  must  be  suspend- 
ed until  the  question  Is  determined  by  their 
verdict."  The  doubt  mentioned  In  the  above 
section  Is  one  arising  in  the  mind  of  the  pre- 
siding Judge,  and  much  must  be  left  to  his 
Judicial  conscience.  Unless  there  be  a  doubt 
in  the  mind  of  the  Judge  a  quo— a  doubt 
which  he  must  legally  determine  as  he  would 
determine  any  other  matter  of  grave  Import 
before  blm— he  will  not  be  warranted  in 
calling  a  special  Jnry  to  try  the  issue.  Such 
Is  the  purport  of  the  authorities.  State  v. 
Peterson,  24  Mont  81,  60  Pac.  809,  and  cases 
cited;  People  v.  Hettlck,  126  Cal.  425,  58 
Pac.  918;  People  v.  Gelger,  116  Cal.  440,  48 
Pac.  389.  In  this  case  the  judge  heard  all 
the  testimony  upon  the  trial,  as  well  as  ob- 
served the  demeanor  and  appearance  of  the 
defendant  during  its  progress,  and,  from 
what  be  heard  and  saw,  entertained  no 
doubt  as  to  the  defendant's  sanity.  The 
record,  we  think,  bears  out  his  conclnsion  as 
correct. 

We  have  given  diligent  attention  to  all 
other  assignments  of  error  urged  by  defend- 
ant's counsel  which  are  argued  in  his  brief, 
but  find  none  prejudicial  to  defendant.  It 
follows  that  the  judgment  and  order  should 
be  affirmed. 

CLAYBERG,  C.  C,  and  FOORMAN,  C, 
concur. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  judgment  and  or- 
der are  affirmed. 

MII.BURN,  J.,  being  absent  at  the  time  of 
the  delivery  of  this  opinion  takes  no  part 
herein. 
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CAPELL  rt  al.  ▼.  FAGAN. 
iSuj)r<>me  Court  of  Montana.     June  17,  1904.) 

LCST   I.NSTBUUBNTa PBOOF— SUFFICIENCY. 

1.  Code  Civ.  Proc.  §$  3106,  3107,  deBnes  pri- 
rnnry  and  secondary  evidence,  and  section  3131 
(|H-I:ir<>.s  that  there  can  be  no  evidence  of  the 
iiHUPut.*!  of  a  writing  other  than  the  writing 
iisflf.  except  in  certain  instances,  the  first  ol 
wiiich  is  where  the  original  has  been  lost  or  de- 
stroyed, in  which  case  proof  of  the  loss  or  de- 
struction must  first  be  made.  Section  3132 
provides  that,  when  the  terms  of  an  agreement 
hare  beeu  reduced  to  writing,  it  is  to  be  consid- 
••rwi  as  containing  all  those  terms,  and  there 
tan  be  no  evidence  of  the  terms  ot  the  agree- 
ment other  than  the  contents  of  the  writing, 
except  where  a  mistake  or  imperfection  of  the 
writing  is  put  in  issue  by  the  pleadings,  or 
where  the  validity  of  the  agreement  is  the  fact 
in  dispute,  etc.  Section  3146  provides  that,  in 
oonformity  with  the  preceding  provisions,  evi- 
dence may  be  ^iven  upon  a  trial  of  the  con- 
tents of  a  writing,  when  oral  evidence  thereof 
i>  admissible,  and  section  3228  declares  that 
the  original  writing  must  be  produced  and  prov- 
ed, except  as  otherwise  provided,  and  that,  if 
it  has  been  lost,  proof  of  the  loss  must  first  be 
made  before  evidence  can  be  given  of  its  con- 
tents, but  that,  upon  such  proof  being  made, 
its  contents  may  bie  proved  by  a  copy,  or  by  a 
recitnl  of  its  contents  in  some  authentic  docu- 
ment, or  by  the  recollection  of  a  witness.  Held, 
that  under  these  provisions,  in  order  to  estal>- 
lish  the  former  existence  of  an  instrument  in 
writing,  under  which  plaintiff  claimed,  he  was 
compelled  to  prove  its  execution  and  contents, 
including  all  the  substantial  parts  of  the  lost 
instrumeot  to  such  an  extent  as  to  constitute  a 
practical  reproduction  of  the  instrument  in  all 
of  its  substantial  parts. 

2.  Proof  of  negotiations,  conversations,  and 
acta  of  parties  before,  at  the  time  of,  and  after 
the  execution  of  a  written  instrument,  are  not 
rompetent  to  prove  its  contents  where  the  in- 
!itniment  is  lost. 

3.  When  a  written  contract  is  to  be  proved 
by  parol  testimony,  no  vague  uncertain  recollec- 
tion concerning  its  stipulations  ought  to  sup- 
ply the  place  of  the  written  instrument  itself, 
but  the  substance  of  the  agreement  mast  be 
proved  satisfactorily. 

4.  While,  under  the  statutes,  the  consideration 
need  not  be  mentioned  in  a  deed,  yet,  if  it'is 
mentioned  and  set  forth  in  the  deed,  it  becomes 
a  substantial  part  of  the  contents  thereof,  and 
must  be  proven  like  any  other  of  the  contents 
00  loss  thereof. 

5.  In  an  action  to  recover  a  portion  of  a  min- 
ini;  claim,  in  which  plaintiffs  claimed  under  a 
deed  which  had  been  destroyed,  evidence  consid- 
ered, and  held  not  to  show  the  contents  of  the 
deed  by  such  direct  and  positive  evidence  as  to 
enable  the  court  to  say  that  there  was  a  convey- 
ance. 

Commissioners'  Opiulon.  Appeal  from  Dis- 
trict Court,  SUver  Bow  County;  B.  W.  Har- 
ney, Judge. 

Action  by  Carl  J.  Capell  and  others  against 
Joseph  B.  Fagan.  From  a  Judgment  for  de- 
fendant, plaintiffs  appeal.     Affirmed. 

SIcBride  &  McBride  and  J.  E.  Murray,  for 
apfiellants.  W.  A.  Pennington,  for  respond- 
ent 

rL.iYBERG.  C.  C.  Appeal  by  plaintiffs 
from  a  judgment  against  tbem  and  from  an 
order  overruling  their  motion  for  a  new 
trial. 

Tlic  a<.-tiou  was  Instituted  to  quiet  the  title 


to  an  undivided  one-fourth  Interest  in  the 
Josephine  quartz  lode  mining  claim.  Plaln- 
tlfls  claim  ownership  and  possession  of  tbe 
property  in  controversy.  Defendant  claims 
ownership  and  right  of  possession  of  an  un- 
divided one-half  of  the  premises,  admitting 
ttiat  plaintiffs  are  entitled  to  the  other  half, 
and  that  each  are  entitled  to  an  undivided 
one-eighth  of  the  entire  claim.  Concededly, 
the  entire  one-fourth  Interest  in  question  for- 
merly belonged  to  defendant,  and  plaintiffs 
contend  that  it  was  conveyed  to  one  Parley, 
their  predecessor  in  Interest,  by  defendant  in 
February,  1808,  by  a  deed  ■which  was  not 
acknowledged  so  as  to  entitle  it  to  record, 
and  that  the  deed  was  afterward  destroyed 
by  fire.  The  defendant,  on  the  other  hand, 
contends  that  he  agreed  to  convey  only  an 
undiTlded  one-eighth— or  one-half  of  the  one- 
fourth— to  Farley,  and  that  be  retained,  and 
still  held  and  owned,  the  other  undivided  one- 
eighth.  Both  parties  agree  that  an  Instni- 
ment  In  writing  was  drawn  by  one  Harry 
Lynch  in  his  saloon  In  Butte,  and  plaintiffs 
contend  that  by  this  Instrument  the  full  one- 
fourth  was  conveyed  to  Farley.  There  can 
be  no  doubt  but  that  a  written  Instrument 
was  drawn  by  Lynch,  which  was  executed  by 
defendant,  and  delivered  to  Farley  In  Febru- 
ary, 1896.  Appellants  have  alleged  their 
source  of  title  as  being  by  this  written  in- 
strument. The  burden,  therefore,  was  upon 
them  to  establish  the  title  alleged.  This  writ- 
ten Instrument  was  not  recorded,  because  It 
was  never  acknowledged  by  the  grantor,  and. 
It  having  been  destroyed  by  fire,  appellants' 
attempted  to  establish  Its  former  existence 
and  contents  by  parol  evidence. 

The  provisions  of  our  Code  of  Civil  Pro- 
cedure relative  to  such  proof  are  as  follows: 
Section  3106:  "Primary  evidence  is  that  kind 
of  evidence  which,  under  every  possible  cir- 
cumstance, affords  the  greatest  certainty  of 
the  fact  in  question.  Thus,  a  written  instru- 
ment is  itself  the  best  possible  evident*  of  its 
existence  and  contents."  Section  3107:  "Sec- 
ondary evidence  Is  that  which  Is  inferior  to 
primary.  Thus,  a  copy  of  an  Instrument  or 
oral  evidence  of  its  contents,  Is  secondary 
evidence  of  the  instrument  and  contents." 
Section  3131:  "There  can  be  no  evidence  of 
the  contents  of  a  writing,  other  than  the  writ- 
ing itself,  except  in  the  following  ca.ses:  (1) 
Where  the  original  has  been  lost  or  destroy- 
ed; in  which  case  the  proof  of  the  loss  or  de- 
struction must  first  be  made.  •  •  •  In 
the  cases  mentioned  In  subdivisions  3  and  4, 
a  copy  of  the  original  or  of  the  record  must 
be  produce<l;  In  those  mentioned  In  subdi- 
visions 1  and  2,  either  a  copy  or  oral  evidence 
of  the  contents."  Section  3132:  "When  the 
terms  of  an  agreement  have  been  reduced  to 
writing  by  the  parties,  It  is  to  be  considered 
as  containing  all  those  terms,  and  therefore 
there  can  be  between  the  parties  and  their 
representatives,  or  successors  In  interest,  no 
evidence  of  the  terms  of  the  agreement  other 
than  the  contents  of  the  writing,  except  in 
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the  following  cases;  (1)  Where  a  mistake  or 
Imperfection  of  the  writing  Is  put  In  Issue  by 
the  pleadings.  (2)  Where  the  validity  of  the 
agreement  Is  the  fact  In  dispute.  But  this 
section  does  not  exclude  other  evidence  of 
the  circumstances  under  which  the  agreement 
was  made,  or  to  which  It  relates,  as  defined 
in  section  3130,  or  to  explain  an  extrinsic 
ambiguity,  or  to  establish  Illegality  or  fraud. 
The  term  'agreement'  Includes  deeds  and 
wills,  as  well  as  contracts  between  parties." 
Section  3146:  "In  conformity  with  the  pre- 
ceding provisions,  evidence  may  be  given  up- 
on a  trial  of  the  following  facts:  •  •  • 
(14)  The  contents  of  a  writing,  when  oral  evi- 
dence thereof  Is  admissible."  Section  3228: 
"The  original  writing  must  be  produced  and 
proved,  except  as  provided  In  this  part.  If  it 
has  been  lost,  proof  of  the  loss  must  first  be 
made  before  evidence  can  be  given  of  Its  con- 
tents. Upon  such  proof  being  made,  together 
with  proof  of  the  due  execution  of  the  writ- 
ing. Its  contents  may  be  proved  by  a  copy, 
or  by  a  recital  of  its  contents,  in  some  au- 
thentic document,  or  by  the  recollection  of  a 
witness,  as  hereinbefore  provided." 

It  is  apparent  from  these  provisions  that. 
In  order  to  establish  the  former  existence  of 
this  instrument  in  writing,  appellants  were 
compelled  to  prove  its  execution  and  con- 
tents. The  rights  of  the  parties  in  this  con- 
troversy rested  upon  this  written  Instrument, 
and  could  only  be  settled  by  the  application 
of  its  terms  to  the  questions  In  controversy. 
Its  terms  could  not  be  so  applied  until  its 
contents  were  established.  The  word  "con- 
tents," used  in  this  statute,  evidently  includes 
all  the  substantial  parts  of  the  lost  instru- 
ment, and  therefore  proof  of  such  contents 
requires  a  practical  reproduction  of  the  In- 
strument In  all  of  its  substantial  parts.  The 
law  Is  well  settled  that  proof  of  the  negotia- 
tions and  conversations  and  acts  of  the  par- 
ties before,  at  the  time  of,  and  after  the  ex- 
ecution of  a  written  instrument  are  not  com- 
petent to  prove  its  contents,  where  the  instru- 
ment Is  lost.  Nicholson  t.  Tarpey,  89  Cal. 
617,  26  Pac.  1101;  Nicholson  v.  Tarpey,  124 
Cal.  442,  57  Pac.  457;  Tayloe  v.  Riggs,  1  Pet. 
591,  7  L.  Ed.  275;  Kimball  v.  Morrell,  4  Me. 
368;  Richardson  v.  Robbins,  124  Mass.  105. 
The  greater  part  of  the  record  is  composed 
of  this  class  of  testhnony,  and  under  the 
above  authorities  cannot  be  considered. 

It  being  conceded  that  some  sort  of  paper 
was  executed  and  delivered  to  the  plaintiffs' 
predecessor  In  Interest,  and  has  been  destroy- 
ed by  fire,  the  only  question  for  our  consid- 
eration Is,  did  appellants  satisfactorily  prove 
its  contents  by  competent  testimony?  The 
following  rule  as  to  proof  of  the  contents  of 
a  lost  instrument  was  announced  by  the  Su- 
preme Court  of  the  United  States  at  an  early 
date,  and  has  been  generally  followed  by  our 
courts  of  last  resort  since  that  time:  "When 
a  written  contract  Is  to  be  proved,  not  by 
Itself,  but  by  parol  testimony,  no  vague  un- 
certain repoilectlon  concerning  Its  stipulations 


ought  to  supply  the  place  of  the  written  In- 
strument itself.  The  substance  of  the  agn^ee- 
ment  ought  to  be  proved  satisfactorily;  and, 
if  that  cannot  be  done,  the  party  is  in  the 
condition  of  every  other  suitor  In  court  who 
makes  a  claim  which  he  cannot  support. 
When  parties  reduce  their  contract  to  writ- 
ing, the  obligations  and  rights  of  each  are  de- 
scribed and  limited  by  the  instrument  itself. 
The  safety  which  Is  expected  from  them 
would  be  much  Impaired  If  they  could  be  es- 
tablished upon  uncertain  and  vague  impres- 
sions, made  by  a  conversation  antecedent  to 
the  reduction  of  the  agreement."  Tayloe  v. 
RIggs,  1  Pet.  591,  7  L.  Ed.  275. 

The  Supreme  Coinrt  of  New  York,  In  the 
case  of  Edwards  v.  Noyes,  65  N.  Y.  123, 
uses  the  following  language:  "Parol  evi- 
dence to  establish  the  contents  of  a  lost  deed 
should  be  clear  and  certain.  It  should  show 
that  the  deed  was  properly  executed  with 
the  formalities  required  by  law.  It  should 
show  all  the  contents  of  the  deed,  not  literal- 
ly, but  substantially.  If  anything  less  than 
these  requirements  wonld  sufllce,  evil  prac- 
tices, which  It  was  the  object  of  the  statute 
of  frauds  to  prevent,  would  be  encouraged. 
•  •  •  As  to  lot  108,  the  plaintiff  attempt- 
ed to  show  that  one  Rodgers  conveyed  it 
to  him  by  a  deed  which  was  lost  in  1835. 
He  had  no  copy  of  the  deed,  but  attempted 
to  prove  its  contents  by  witnesses  who  bad 
never  read  it,  but  who  claimed  that  they 
had  heard  it  read  many  years  before  the 
trial.  They  could  give  but  a  small  fraction 
of  what  the  deed  appeared  to  contain.  On 
the  whole,  their  evidence  was  quite  unsatis- 
factory." 

The  Supreme  Court  of  California,  in  the 
case  of  Nicholson  v.  Tarpey,  89  Cal.  617, 
26  Pac.  1101,  uses  the  following  language: 
"The  material  question  was  as  to  the  lan- 
guage of  the  written  contract  Whether  lost 
or  not,  there  could  be  no  evidence,  in  the 
absence  of  mistake  or  fraud,  of  the  inten- 
tion of  the  parties,  other  than  the  written 
instrument  Itself.  The  rights  of  the  parties 
must  be  ascertained  from  its  terms.  Code 
Civ.  Proe.  {  1856.  The  Code  expressly  pro- 
vides, in  case  of  lost  Instruments,  for  oral 
evidence  of  their  contents.  Code  Civ.  Proc. 
$i  1855-1870,  snbd.  14.  Evidence  of  the  char- 
acter received  in  this  case  imposes  upon  the 
court  the  construction  of  the  contract  by 
the  witness.  In  United  States  v.  Brltton, 
2  Mason,  464,  Fed.  Cas.  No.  14,650,  Justice 
Story  remarked:  'If  no  such  copy  exists,  the 
contents  may  be  proved  by  parol  evidence  by 
witnesses  who  have  seen  and  read  it,  and 
can  speak  pointedly  and  clearly  to  its  tenor 
and  contents.' " 

The  Supreme  Court  of  Arkansas,  in  the 
case  of  Hooper  v.  Chlsm,  8  Eng.  496,  says: 
"There  Is  no  rule  of  law  that  ought,  upon 
the  ground  of  public  policy,  to  be  better  set- 
tled than  this;  that  wherever  parties  have 
reduced  their  contract  or  agreement  to  writ- 
ing, the  instrument  itself  is  the  best  and 
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ht{lie8t  evidence  of  what  tte  contract  or 
igreement  really  was.    No  matter  what  the 
coDTersatlon  or  representatloiiB  on  either  side 
tint  preceded  It  may  have  been,  they  are 
111  gapposed  to  be  merged  in  the  written 
instrument,  wldch  ia  to  be  regarded  as  the 
conduaion  agreed  ui)on  between  them.    A 
(ontract  la  the  law  which  the  parties  have 
prescribed  onto  themselves,  and  the  object 
of  reducing  It  to  writing  la  that  a  memorial 
of  its  terms  and  provisions  may  be  preserved, 
ind  not  left  to  depend,  for  proof  of  them, 
upon  the  uncertain  and  Imperfect  recolluction 
of  witnesses.    No  man's  rights  would  be  safe, 
iDd  no  prudence  could  guard  against  trend, 
it  this  were  not  the  law,   and  the  excep- 
tions to  It— which  oaght  to  be  admitted  with 
great  caution— are  more  apparent  than  reaL 
The  rule  rests  upon  the  supposition  that 
there  is  a  written  contract,  as  In  the  case 
now  before  the  court  la  conceded  by  both 
parties.    •    •    •    When  a  party  Is  allowed 
to  establish  the  contents  of  a  lost  Instru- 
ment, he  must  at  least  show  with  reasonable 
certainty  what  its  terms  and  provisions  were. 
Without  making  any  question  as  to  grades 
of  secondary  evidence.  If  no  copy  of  the  in- 
strument exlsu,  and  parol  testimony  Is  of- 
fered, it  ought  to  be  that  of  a  witness  who 
has  seen  or  read  the  instrument,  or  Is  other- 
wise enabled  to   speak   with  some  degree 
of  accuracy  as  to  its  contents,  and  Identify 
It  as  the  one  executed  by  the  party  to  be 
charged  where  that  la  disputed.    Else  a  party 
relying  upon  a  lost  Instrument  would  often 
be  placed  in  a  better  position  to  take  the 
chances  of  parol  testimony,  and  the  tempta- 
tion would  be  held  out  to  blm  to  destroy  or 
suppress  It"    The  court  then  quotes  the  lan- 
guage of  Chief  Justice  Marshall  In  Tayloe  v. 
Eiggs,  1  Pet  eOO,  7  L.  Ed.  275. 

The  Supreme  Court  of  Illinois,  In  the  case 
of  Rankin  v.  Crow,  19  111.  626,  says,  In  re- 
gard to  testimony  proving  the  contents  of  a 
lost  deed:  "Fort  testified  that  he  was  present 
when  it  was  made;  that  It  was  read  over  by 
Jamison;  that  the  consideration  was  $110; 
that  it  was  for  the  land  In  dispute;  but 
whether  it  was  a  warranty  or  quitclaim  deed 
be  does  not  know.  He  professes  to  give 
no  port  of  its  contents,  or  even  its  terms,  ex- 
cept that  It  was  a  deed  for  this  land  from 
Gibson  to  Dunn.  To  prove  the  contents  of  a 
written  instrument  the  vague  recollections 
of  witnesses  are  not  sufficient  to  supply  Its 
place.  The  substance  of  the  contract  ought 
to  be  proved  satisfactorily,  and,  if  that  can- 
not be  done,  the  party  is  In  the  condition  of 
every  other  suitor  In  court  who  has  no  wit- 
nesses to  support  his  claim.  When  the  par- 
ties reduce  their  contract  to  writing,  the 
obligations  and  duties  of  each  are  described 
and  limited  by  the  instrument  Itself.  The 
safety  which  Is  expected  from  them  would 
be  impaired  if  they  could  be  established  upon 
uncertain  and  vague    impressions  of  wit- 


Tbe  following  cases  may  also  be  examined 


upon  the  question  as  to  the  characlter  of  proof 
required  In  cases  of  proof  of  the  contents  of 
lost  InstmmentB:  Metcalf  v.  Van  Bentbny- 
s«in,  3  N.  1.  424;  Madeiria's  Helra  v.  Hopkins 
12  B.  Mon.  595;  Blwell  v.  Walker,  52  Iowa, 
256,  3  N.  W.  64;  Loftln  v.  Loftln  (N.  C.)  1  S.  B. 
837;  Kimball  v.  Morreli,  4  Me.  386;  United 
States  V.  Brltton,  3  Bfason,  464,  Fed.  Gas.  No. 
14,650;  Edwards  v.  Hives,  35  Fla.  89,  17 
South.  416;  Tlsdala  v.  Tlsdale,  64  Am.  Dec. 
776. 

Testing  the  testimony  offered  by  plaintiff 
In  this  case  by  the  rules  announced  in  the 
foregoing  decisions,  we  must  conclude  that 
the  substantial  contents  of  the  lost  instru- 
ment were  not  proved  by  such  clear  and  sat- 
isfactory  evidence  as  is  required  by  these 
rules,  and  that  the  court  did  not  err  in  find- 
ing that  there  had  been  made  no  deed  proven 
in  the  case.  We  find  on  investigation  of  the 
record  that  the  only  direct  and  positive  tes- 
timony offered  by  appellant  as  to  the  contents 
of  the  instrument  were  the  names  of  the  par- 
ties and  a  description  of  an  undivided  one- 
fonrth  Interest  in  the  Josephine  lode  mining 
claim.  Only  two  witnesses  were  examined 
as  to  the  contents  of  the  instrument  vlZn 
Farley,  the  grantor,  and  Lynch,  the  person 
who  drew  It  Both  of  these  witnesses  testi- 
fied to  its  execution  and  delivery,  gave  the 
names  of  the  parties  thereto,  and  stated  the 
description  of  the  land  mentioned  in  It  They 
further  stated  that  it  was  drawn  by  Lynch  at 
the  request  of  Farley  and  Fagan ;  that  there 
was  presented  to  Mr.  Lynch  a  blank  form  of 
deed,  and  an  old  deed  conveying  the  prop- 
erty In  question  to  defendant  Fagan;  that 
Lynch  filled  up  all  the  blanks  in  the  form  of 
deed  presented,  and  Inserted  the  description. 
Farley  says  nothing  concerning  any  of  the 
contents  except  the  description,  the  names  of 
the  parties,  and  the  consideration.  As  to  the 
consideration  he  says:  "The  consideration,  if 
I  remember  right  named  in  the  new  deed, 
was  one  dollar."  Lynch  says:  "The  Manic 
which  was  brought  to  me  by  Mr.  Fagan  and 
Mr.  Farley  was  a  regular  form  of  deed,  but 
as  to  details  I  have  forgotten  it  The  con- 
sideration was  filled  up.  I  cannot  say  wheth- 
er or  not  there  was  a  consideration  named  in 
the  deed,  but  I  think  there  wtis.  My  recol- 
lection is  that  it  was  one  dollar.  I  cannot 
state  positively  that  the  consideration  was 
put  in  the  deed.  I  cannot  state  at  this  tliae, 
but  I  think  that  it  was."  While,  under  the 
statutes,  the  consideration  need  not  be  men- 
tioned in  a  deed,  yet  if  It  is  mentioned  and 
set  forth  in  the  deed,  it  becomes  a  part  of 
the  contents  of  such  deed,  and  must  be  proven 
like  any  other  of  the  contents  thereof.  The 
testimony  as  to  the  consideration  named  in 
the  Instrument  is  uncertain  and  equlvocaL 
There  is  no  testimony  disclosed  In  the  record 
as  to  any  of  the  remaining  contents  of  the 
Instrument  in  question.  Thece  Is  nothing 
to  show  the  character  of  the  paper—if  a  con- 
veyance, whether  it  was  a  bargain  and  Mia, 
warranty,  or  mere  quitclaim  deed — ar  to  41s 
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ckMW  the  diaracter  of  tbe  title.  There  mr« 
BO  granting  irorda  provea.  80  tar  aa  tbe 
proof  dlBcloeed  In  tbe  record,  tbe  paper  aim- 
ply  conalsted  of  tbe  namea  of  the  partiea 
srantor  and  grantee,  and  a  deacription  of 
the  premises.  All  the  remaining  contenta  are 
left  entirely  to  presumption.  An  inatmment 
cannot  be  given  the  effect  of  a  oonveyanoe 
nnlesa  It  contains  words  of  grant.  The  ose 
of  the  word  "deed"  by  witnesses  la  a  mere 
conclusion  of  the  witnesses,  and  It  can- 
not be  presumed  that  tbe  written  instmment 
to  this  case  was  a  deed  of  conveyance,  at 
least  without  proof  that  it  contained  suffi- 
cient words  of  grant  Again,  witnesa  Lynch 
was  asked  upon  cross-examination  whether 
or  not  be  did  not,  on  the  Slat  day  of  May, 
1900,  at  the  city  of  Bntte,  state  to  Fagan 
and  his  attorney,  Walsh,  in  the  presence  of 
both  of  them,  that  he  bad  forgotten  all  about 
the  transaction;  that  tbe  whole  matter  bad 
passed  cut  of  bis  recollection;  that  he  did 
not  know  what  was  the  consideration,  or 
what  interest  was  named  in  the  paper ;  and 
that  they  were  trying  to  give  Fagan  the  worst 
of  it,  and  he  would  l>e  very  glad  to  help  him 
If  be  could.  Lynch  denied  having  each  a 
conversation,  but  both  defendant  Fagan  and 
his  attorney  testified  positively  and  directly 
that  such  conversation  was  had.  Aside  from 
the  Inherent  Improbability  that  Lynch,  who 
was  keeping  a  saloon,  and  not  in  the  business 
of  preparing  conveyances,  could  remember 
for  over  two  years  tbe  contents  of  a  paper 
which  he  "filled  In,"  having  testified  to  no 
particular  attendant  circumstances  which 
would  have  had  a  tendency  to  fix  tbe  facts 
In  his  mind,  we  have  the  positive  testimony 
of  two  witnesses  that  he  afterwards  stated  to 
them  he  had  forgotten  all  about  what  the 
contents  of  the  Instrument  were. 

We  are  of  the  opinion  that  appellants'  tes- 
timony, as  disclosed  by  the  record,  did  not  so 
show  the  contents  of  the  written  Instrument 
by  such  direct  and  positive  evidence  as  to  en- 
able tbe  court  below  or  this  court  to  say  that 
It  was  a  conveyance  of  the  one-fourth  In- 
terest in  the  Josephine  lode  mining  claim. 
It  follows  from  tbis  that  tbe  decree  of  the 
court,  and  the  order  appealed  from,  should 
be  affirmed,  and  we  recommend  their  affirm- 
ance. 

POORMAN  and  CALLAWAY,  CC,  concur. 

PER  CURIAM.  For  the  reasons  stated  in 
tbe  foregoing  opinion,  the  Judgment  and  or- 
der are  affirmed. 


(3G  Mont.  562) 

TRAPHAAGEN  et  al.  t.  KIRK. 

(Supreme  Court  of  Montana.    June  22,  1004.) 

ICIMRO      CLAIMS  —  PUBLIC      LAND  —  RAILBOAD 
GRANTS— CHARACTER    OF   LAND — C0NCLU8IVE- 

hbss— CONTRACT  or  sale— consideration— 

ADEQTIACT— SPECIFIC  PERFOBMANCE. 

1.  Under  Act  Con^.  Feb.  26,  1805.  c.  186,  i  7, 
28  Stat,  6S3,  providing  that  no  patent  or  other 


oonTeyaaoa  of  title  shall  be  delivered  to  the 
Northern  Pacific  Railroad  Company  for  any 
lands  in  Montana  and  Idaho,  under  tb*  coogres- 
tional  grant  to  luch  railroad,  until  the  land* 
shall  have  been  examined  and  riaasified  a>  non- 
mineral  by  mineral  land  commisgioDera  provid- 
ed for,  a  patent  to  such  railroad  company  for 
land  dassified  by  such  commissioners  oa  non- 
mineral  ia  conclusive  aa  to  the  character  of  tbe 
land,  in  the  absence  of  ftaud,  imposition,  or 
mistake. 

2.  In  order  to  make  a  valid  mining  location 
under  Rev.  8t.  U.  S.  |  2310  [U.  S.  Comp.  St. 
1001,  p.  1424],  providing  that  all  mineral  de- 
posits  in  mineral  lands  belon^ng  to  the  United 
States,  and  the  lands  containing  tbe  same,  shall 
be  open  to  entry,  etc.,  surface  ground,  inclading 
tbe  vein  or  lode,  most  be  appropriated,  and  aucb 
■orfaoe  moat  be  the  property  of  the  United 
States. 

3.  Where  an  entire  section  of  public  land  had 
been  patented  by  the  zovemment  to  the  North- 
em  Pacific  Railroad  Company,  which  had  con- 
veyed the  same  to  defendant,  an  entry  there- 
on by  complainants  for  the  purpose  of  making 
a  mining  location  without  defendant's  consent 
was  a  trespass  on  defendant's  rights,  and  was 
therefore  ineffectnal  for  the  purpose  of  initiat- 
ing a  valid  miniiia  claim. 

4.  Where  complainants'  entry  on  defendant's 
land  for  the  pnrpose  of  locating  a  mining  claim 
was  wholly  Ineffectual  aa  against  defendant  for 
that  purpose,  a  contract  by  which  complainants 
agreed  to  transfer  to  defendant  an  undivided 
one-third  interest  In  the  lead  or  lode,  in  con- 
sideration of  defendant's  transfer  to  plaintitb 
of  an  undivided  two-thirds  interest  therein, 
together  with  the  necessary  amount  of  real  ee- 
tate  covered  by  the  location,  etc.,  In  settlement 
of  the  rights  of  the  parties  without  litigation, 
waa  not  based  on  a  sufficient  consideration  to 
support  a  suit  for  specific  performance  under 
Civ.  Code,  |  4417,  providing  that  specific  per- 
formance cannot  be  enforced  against  a  person 
unless  he  has  received  an  "adeqaate**  eonsidera- 
tlon  for  the  eontraet. 

Commissioners'  Opinion.  Appeal  from  Dis- 
trict Court,  Oallatln  County;  Wm.  L.  Hol- 
loway,  Judge. 

Bill  by  F.  W.  Trapbaagen  and  another 
against  Thomas  Kirk.  From  a  decree  in  fa* 
ror  of  defendant,  plaintiffs  appeal.    Affirmed. 

Hartman  &  Hartman,  for  appellants.  Jnoi. 
A.  Luce,  for  respondent 

GLATBERO,  O.  0.  This  is  an  appeal  from 
a  judgment  against  plaintiffs.  Tbe  action 
was  brought  for  tbe  specific  performance  of 
a  contract  for  tbe  conveyance  of  land.  De- 
fendant filed  a  demurrer  to  tbe  oomplnlnt, 
which  was  sustained  by  the  court  and.  plain- 
tiffs having  elected  to  staud  upon  their  com- 
plaint, Judgment  followed  for  defendant 

The  cause  of  action  set  forth  In  the  com- 
plaint is  very  peculiar,  and  tbe  allegations  of 
tbe  complaint  are,  briefly,  as  follows:  That 
on  and  prior  to  February  23,  1000,  the  de- 
fendant was  tbe  owner,  by  conveyance  from 
the  Northern  Pacific  Railway  Company,  of 
section  23,  township  3  south,  of  range  3  east, 
Gallatin  county,  and  In  the  possession  there- 
of; that  he  was  also  the  owner  of  the  right 
to  uae  tbe  waters  of  Elk  creek  In  connection 
with  said  land ;  that  plaintiffs,  prior  to  Feb- 
ruary 23,  1900,  discovered  upon  said  land 
"a  vein  or  lode  of  corundum-bearing  rock," 
and  believing  said  land  to  be  unoccupied  land 
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of  the  United  States,  and  said  vein  or  lode 
open  to  location,  duly  located  a  claim  "upon 
and  along  said  vein"  upon  and  acroBS  said 
land;  that  the  United  States,  In  Its  grant 
of  this  land  to  the  Northern  Pacific  Railway 
<.V>nipany,  reserved  and  exempted  therefrom 
"til  minerals  found  In  the  soil  of  said  real 
estate,"  and  that  the  railway  company  made 
tlie  same  reservation  In  its  conveyance  to  de- 
fendnut;  that  prior  to  June  30,  1807,  the 
proiier  mineral  land  commissioners  of  the 
United  States  reported  this  land  as  nonmin- 
eral,  and  classtfted  it  as  such,  whereupon  the 
railway  company  applied  to  the  Ck>mujl88lon- 
er  of  the  General  Land  Office  for  leave  to 
enter  it,  which  application  was  approved, 
and  on  July  12,  1897,  a  patent  was  issued 
to  the  railway  company,  which  reserved  "all 
inineralH  contained  in  the  soil"  of  said  land, 
and  that  afterward  the  railway  company 
conveyed  to  the  defendant,  making  the  same 
reservation;  that  on  or  about  February  23, 
1900,  plaintiffs  informed  defendant  that  they 
bad  discovered  this  vein,  and  had  located 
and  staked  a  mining  claim  upon  said  land, 
and  that  the  claim,  If  properly  worked,  would 
be  of  great  value;  that  by  reason  of  the 
grant  to  the  defendant  and  bis  piedece.<wors, 
and  the  reservations  therein  contained,  tbe 
plaintiffs  and  defendant  were  in  doubt  as  to 
their  respective  legal  rights  in  and  to  the 
aforesaid  vein ;  that  it  was  recognized  by  the 
respective  parties  that  such  rights  could  only 
be  determined  by  litigation,  which  might  be 
farther  complicated  by  the  assertion  of  the 
rights  of  the  government  and  the  railway 
company,  respectively ;  that  for  the  purpose 
of  avoiding  such  litigation  and  preventing 
costs,  expenses,  and  delays,  and  for  the  pur- 
pose of  amicably  settling  their  differences, 
and  in  consideration  of  the  discovery  and  lo- 
cation of  this  claim,  and  of  the  mutual  prom- 
ises and  agreements  between  the  parties,  it 
was  agreed  that  plaintiffs  should  transfer  to 
the  defendant  an  undivided  one-third  inter- 
est in  said  lead  or  lode,  and  that  defendant 
should  transfer  to  plaintiffs  an  undivided 
two-thirds  interest  in  said  lead  or  lode,  to- 
gether with  the  necessary  amount  of  real  es- 
tate covered  by  said  locatloc  to  enable  the 
lode  to  be  operated,  and  also  a  right  to  tbe 
use  of  the  waters  of  Elk  creek  necessary  to 
the  mining  and  treatment  of  ores  and  the 
o|)eration  of  said  mine;  that  the  respective 
transfers  should  be  mutually  made  within 
a  reasonable  time  from  the  date  oT  said  agree- 
ment ;  that  afterwards,  and  prior  to  the  com- 
mencement of  the  suit,  and  prior  to  the  refus- 
al of  defendant  to  make  such  transfer,  plain- 
tllTs.  relying  upon  the  agreement  of  defend- 
ant as  aforesaid,  in  good  faith  expended  large 
snms  of  money  in  an  attempt  to  Interest  cap- 
ital in  the  operation,  exploration,  and  de- 
velopment of  said  lode  or  lead ;  that  thereaf- 
ter, and  prior  to  the  commencement  of  the 
suit,  plaintiffs  offered  to  convey  to  said  de- 
(endsint  an  undivided  one-third  Interest  in 
Bald  lode  or  claim,  and  demanded  that  de- 


fendant should  comply  with  the  cOifdltlAns  of 
the  agreement  on  his  part,  and  convey  to  tbe 
plaintiffs  an  undivided  two-thirds  interest 
therein,  but  that  defendant  bas  failed  and 
refused  so  to  do. 

The  complaint  then  sets  forth  the  particu- 
lar description  of  the  land  in  question  so  as 
be  conveyed,  in  the  following  language:  "An 
undivided  two-thirds  (%)  Interest  in  and  to  a 
strip  of  land  not  exceeding  300  feet  in  width, 
running  diagonally  across  the  upper  portion 
of  section  23,  in  Tp.  3  south,  of  R.  3  east, 
in  the  county  of  Gallatin,  state  of  Montana, 
at  the  place  on  said  section  where  a  certain 
lead  or  lode  of  corundum-bearing  rock  is  con- 
tained and  situate,  said  strip  of  land  to  con- 
form to  the  meandering  of  said  vein  or  lode 
of  corundum-bearing  rock,  together  with  tbe 
necessary  ingress  and  egress  to  the  same  for 
the  purpose  of  mining,  milling,  and  market- 
ing the  ore  therefrom,  and  otherwise  pros- 
pecting and  operating  said  lode,  together  with 
tbe  right  to  such  use  of  the  water  right  of 
said  defendant,  consisting  of  the  right  to  the 
use  of  the  waters  of  said  branch  of  Elk 
creek,  in  said  county  and  state,  as  may  be  ' 
necessary  for  the  proper  operation,  treat- 
ment, mining,  milling,  and  concentration  of 
the  ores  of  said  lode,  extending  In  a  north-  ' 
easterly  and  southwesterly  direction  from  tbe  ■ 
principal  point  of  discovery  and  develop-  ' 
ment  thereon  of  said  lode  to  tb»  limits  of 
said  section." 

The  demurrer  was  based  upon  tbe  grounds 
that  the  complaint  did  not  state  facts  euffl- 
cient  to  constitute  a  cause  of  action,  and  that 
it  was  ambiguous,  uncertain,  and  unlntelU- 
glble  In  certain  respects  set  fortih  in  the 
demurrer. 

The  only  question  necessary  to  consider  is, 
does  the  complaint  state  facts  sufflcient  to  ' 
constitute  a  cause  of  action?  In  order  to  ar- 
rive at  a  correct  oondosion  as  to  the  alleged 
rights  of  plaintiff  In  or  to  any  of  tbe  laad 
in  question,  we  must  consider  and  determine 
the  character  and  legal  effect  of  the  patent  ' 
to  the  land,  under  which  defendant  Is  alleged 
to  have  acquired  ownership.  To  this  con- 
sideration a  brief  review  of  the  source  of  title 
seems  important 

Defendant  la  alleged  to  claim  ownership 
under  a  patent  issued  by  the  United  States 
to  the  Northern  Pacific  Railway  Company. 
In  1864  Congress  passed  an  act  granting  to 
tbe  Northern  Pacific  Railroad  Company  "ev- 
ery alternate  section  of  land  not  mineral, 
designated  by  odd  numbers,  to  the  amount 
of  twenty  alternate  sections  per  mile  on  each 
side  of  the  railway  line  as  said  company 
may  adopt  through  territories  of  the  United 
States,"  extending  from  Lake  Superior  to 
Puget  Sound.  Act  July  2, 18(54,  c.  217, 13  Stat 
365.  At  the  next  session  Congress  amended 
this  grant  by  providing  "that  all  mineral 
lands  be,  and  the  same  are,  hereby  excluded 
from  the  operations  of  this  act"  Bes.  Jan- 
30,  18R5,  No.  10,  13  Stat  567.  It  is  apparent 
from  these  provlalous  of  tlie  grant,  (which  at* 
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•n  that  art  wuUfUi  to  flw  qaeBUow  bexeln 
InvolTed)  tlutt  mineral  I&nd  did  not  paaa  by 
tlie  grant  Tbe  Snprenw  Ooort  of  the  United 
States  liaTe  always  held  tbat  tbe  grant  waa, 
in  praeaentl,  floating  In  Its  cbaracter  nntU  tbe 
Une  of  tbe  railroad  was  definitely  located, 
wben  It  attached  to  each  alternate  section 
mentioned  in  the  grant,  and  became  fixed  In 
its  cbaracter.  When  tbe  land  was  surveyed 
by  tbe  government  tbe  particular  sections 
mentioned  In  tbe  grant  were  specifically  desig- 
nated, and  tbe  grant  tben  took  effect  from  its 
date.  Under  tbese  decisions  tbe  railway  com- 
pany insisted  that  the  character  of  tbe  land, 
as  to  whether  mineral  or  not,  most  be  deter^ 
mined  as  of  date  of  the  grant,  and,  if  it  was 
not  tben  known  to  be  mineral,  it  passed  by 
the  grant.  This  condition  seems  to  have  been 
recognized  by  the  Supreme  Court  of  tbe  Unit- 
ed States  until  It  bad  for  consideration  the 
case  of  Barden  v.  N.  P.  Ry.  Co.,  154  U.  S. 
288,  14  Sup.  Ct  1030,  38  L.  Bd.  992,  wherein 
it  was  decided  that  all  mineral  land  except 
iron  and  coal,  whether  known  or  unknown, 
was  exdnded  from  the  grant  Subsequent 
to  this  decision  Congress  passed  an  act  "to 
provide  for  tbe  examination  and  classifica- 
tion of  certain  lands  in  the  states  of  Montana 
and  Idaho."  Act  Feb.  26,  1896.  c.  136,  28 
Stat  68S.  Section  7  of  this  act  provides: 
"No  patent  or  other  conveyance  or  title 
shall  be  Issned  vt  delivered  to  the  Northern 
Pacific  Railroad  Company  for  any  lands  in 
such  districts  until  such  lands  shall  have 
been  examined  and  classified  as  non-min- 
eral." Under  tbe  provisions  of  this  act  min- 
eral land  commissioners  were  appointed  by 
tbe  government  to  examine  and  classify,  as 
to  tbeir  mineral  character,  all  lands,  under 
tbe  aforesaid  grant  claimed  by  the  Northern 
Pacific  Railroad  Company  in  the  above-men- 
tioned states.  Tbe  complaint  alleges  full 
compliance  with  this  act  and  the  issue  of 
patent  by  the  United  States  to  tbe  Northern 
Pacific  Railway  Company,  the  successor  in  in- 
terest to  the  Northern  Pacific  Railroad  Com- 
pany, the  grantee  named  in  the  original 
grant 

Now,  what  is  the  eflTect  of  this  patent? 
Congress  has  provided  for  tbe  disposition  of 
various  classes  of  public  lands,  and  has  au- 
thorized the  officers  of  the  Land  Depart- 
ment to  ascertain  the  character  of  such  land 
and  Issue  patent  therefor.  In  the  absence  of 
fraud,  imposition,  or  mistake,  the  determina- 
tion of  that  department  as  to  the  character 
of  land  Is  conclusive.  Barden  v.  N.  P.  Ry. 
Co.,  supra,  and  cases  cited.  No  frand,  impo- 
sition, or  mistake  has  been  alleged,  and,  tbe 
patent  having  been  issued,  It  is  conclusive 
that  tbe  land  In  question  Is  nonmineral  in 
Its  character. 

Plaintiffs'  alleged  rights  were  originated 
by  the  discovery  and  location  of  a  mineral 
vein  within  tbe  limits  of  the  land  alleged  to 
have  been  patented  to  defendant's  predeces- 
sor In  interest  Section  2319,  Rev.  St  U.  S. 
ru.  S.  Compi.  St  1901,  p.  14241  provides: 


"An  valoable  mlnetal  depodti  In  mtaienl 
lands  betonging  to  the  United  States,  ttoth 
surveyed  and  nnsurveyed,  are  hereby  de- 
clared to  be  free  and  open  to  exploration  and 
purchase^  and  tbe  landa  In  which  they  are 
contained,  to  occupation  and  purchase." 
Under  this  section.  In  order  to  make  a  loca- 
tion, surface  ground.  Including  tbe  vein  or 
lode,  must  be  appropriated,  and  sack  surface 
ground  must  belong  to  the  United  States. 
State  V.  District  Court,  25  Mont  604^  65  Pac. 
1020,  and  cases  dted.  Under  plaintiffs'  own 
allegations,  none  of  tbe  surface  ground  oC 
the  land  in  question  was  owned  by  the  Unit- 
ed States,  it  bavii«  been  patented  to  the 
Northern  Pacific  Railway  Company.  Hiere 
can  be  no  doubt  therefore,  that  plaintiffs,  by 
tbelr  attempted  location  of  a  mineral  claim 
upon  the  land  in  qaestlon,  acquired  no  rights 
at  alL  According  to  their  own  showing,  tbe 
"mineral  in  the  soil"  was  tbe  only  thing  re- 
maining in  the  government  This  court 
knows  of  no  statute  of  the  United  States 
which  provides  for  the  acquirement  of  "min- 
erals in  the  soil,"  aside  from  the  mineral 
statute  above  quoted,  which  requires  the  lo- 
cation of  certain  surface  ground,  including 
the  minerals  sought  to  be  obtained.  Plain- 
tiffs do  not  claim  to  be  the  successors  In  In- 
terest of  the  United  States  in  and  to  tbe 
"minerals  in  the  soil,"  otherwise  than  by 
the  making  of  a  mining  location  under  the 
laws  of  the  United  States.  » 

There  Is  still  another  objection  to  tbe  va- 
lidity of  plaintiffs'  claimed  location.  The 
surface  of  the  oitlra  section  No.  28  had  been 
patented  by  the  government  to  the  North- 
em  Pacific  Railway  Company,  and  conveyed 
to  defendant  Under  this  conveyance  the 
defendant  was  entitled  to  the  exclusive  pos- 
session of  all  the  surface  ground  of  snch  sec- 
tion. Any  entry  by  any  other  peiaon  for  any 
purpose,  without  defendant's  consent  was  a 
trespass  uiion  the  rights  of  tbe  defendant 
It  has  been  uniformly  held  by  the  Supreme 
Court  of  the  United  States  tbat  a  valid  min- 
ing claim  cannot  be  initiated  by  the  com- 
mission of  a  trespass.  Clipper  M.  Co.  t.  Eli. 
M.  Co.,  24  Sup.  Gt  682,  48  U  Ed.  944^  and 
cases  cited.  We  are  therefore  clearly  of 
the  opinion  that  the  pretended  location  of  a 
mining  claim  by  the  plaintiffs  was  absolute- 
ly of  no  force  or  effect. 

But  again,  the  contract  of  which  specific 
performance  Is  sought  is  vrithout  adequate 
consideration;  the  only  thing  of  value  to  be 
surrendered  by  plaintiffs  is  an  alleged  inters 
est  In  a  certain  vein.  We  have  seen  that 
they  had  no  such  interest  and  therefore 
could  not  surrender  or  convey  the  same  or 
any  part  thereof. 

But  it  is  claimed  by  plaintiffs  that  tbe  in- 
formation given  by  them  to  defendant  of  tbe 
existence  of  this  vein  in  his  land  was  suflS- 
clent  consideration.  Of  what  value  would 
such  information  be  to  defendant  unless 
plaintiffs  could  also  furnish  to  him  the 
means  of  acquiring  the  subject-matter  dls- 
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closed?  By  fhetr  own  sbowlng,  fbe  mlneials 
coDtalned  in  such  vein  were  reserved  by  the 
United  States.  We  do  not  consider  the  va- 
lidity of  this  alleged  reservation  by  the  gov- 
ernment (which  la  extremely  doubtful:  Sil- 
ver Bow  M.  Co.  T.  Clark,  5  Mont  378,  5  Pac. 
S70),  because,  if  it  is  void,  all  "minerals  in 
tlK  soil"  passed  by  patent,  and  plaintiffs 
show  no  interest  therein. 

Plaintiffs  also  allege  that  the  settlement  of 
the  matters  in  dispute  between  the  parties 
without  litigation  was  sufficient  considera- 
tion. While  in  some  instances  this  might  be 
(offident  to  support  some  contracts,  we  are 
clearly  of  opinion  that  the  allegations  of 
plaintiffs  in  this  case  do  not  disclose  such  an 
adequate  consideration  as  is  necessary  to 
support  a  suit  for  specific  performance. 
Section  4417,  Olv.  Code;  Mayger  v.  Cruse,  5 
Mont.  485,  6  Pac.  333;  Finlen  v.  Heinze,  28 
Mont.  548,  73  Pac.  123. 

Neither  do  we  believe  that  the  complaint 
contains  a  sufficiently  specific  description  of 
the  property  involved  to  warrant  any  decree. 

We  advise  that  the  judgment  appealed 
from  be  affirmed. 

POOBMAN  and  CALLAWAY,  CC,  concur, 

PER  CUBIAM.  For  the  reasons  stated  in 
the  foregoing  opinion,  the  judgment  is  af- 
firmed. 

HOLLOW  AY,  3.,  being  disqualified,  tanes 
no  part  in  tbis  decision. 


PAR  WEST  OIL  CO.  v.  WITMEB  BBOS. 

CO.    {L.  A.  1,110.)* 
(Sapreme  Court  of  California.    May  18,  1904.) 

OIL  LKA8B — COnSTBITCnoN — COST  OF   DBn:.UNO 
—PUMPING. 

1.  A  contract  for  the  boring  of  oil  wells  pro- 
Tided  that  the  lessee  should  provide  at  its  cost 
all  materials  of  every  kind  necessary  to  do  the 
vork,  and  all  labor,  including  labor  and  mate- 
rial In  erecting  and  maintaining  fixtures,  and 
the  lessor  agreed  to  pay  one-half  of  the  cost  of 
drilling,  casing,  and  pumping  all  wells  which 
did  not  produce  a  certain  amoont  of  oil  per  day 
for  the  first  30  days.  Held,  that  the  lessor  was 
chargeable  with  one-half  of  the  expense  of  all 
the  preliminary  work  of  preparing  the  ground, 
erecting  the  derrick,  placing  and  connecting  the 
engine  and  drilling  rig,  etc.,  including  one-half 
the  reasonable  value  of  the  use  of  the  machinery 
owned  and  furnished  by  the  lessee. 

2.  Under  an  oil  lease,  by  which  the  lessee 
ifreed  to  pay  one-half  of  the  cost  of  pumping 
oil,  and  it  was  provided  that,  if  not  Batiufiea 
with  the  charge,  the  lessor  might  itself  assume 
the  pumping,  the  lessor  was  liable  for  one-half 
the  actnal  cost  reasonably  incurred  in  pumping, 
even  though  it  might  have  been  possible  to  have 
obtained  some  one  else  to  do  the  same  work  for 
•  leas  sum.  k 

In  Banc.  Appeal  from  Superior  Court,  Los 
Angeles  County;   M.  X.  Allen,  Judge. 

Action  by  the  Far  West  Oil  Company 
against  Witmer  Bros.   Company.    From   a 

•Schearing  denied  June  17,  U04. 


judgment  for  plaintiff  for  a  part  of  its  de- 
mand, it  appeals.    Reversed. 

Lee  &  Scott,  for  appellant.  J.  S.  Chap- 
man and  P.  W,  Doouer,  for  respondent 

SHAW,  J.*  This  is  an  appeal  from  an  or- 
der denying  plaintiff's  motion  for  a  new  trial. 
Both  parties  to  the  action  are  corporations. 
The  defendant  was  the  owner  of  certain  lots 
in  the  city  of  Iios  Angeles  that  were  sup- 
posed to  contain  petroleum,  and  plaintiff  was 
engaged  in  boring  and  operating  oil  wells. 
On  February  19,  1805,  the  defendant  leased 
the  said  lots  to  plaintiff  for  the  term  of  10 
years,  and  the  plaintiff  agreed  to  bore  wells 
thereon,  and  operate  them  for  the  produc- 
tion of  oil.  The  complaint  contains  fonr 
counts,  the  first  of  which  was  upon  an  al- 
leged account  stated  for  the  amount  claimed 
to  be  due  plaintiff  from  defendant  for  the 
expense  of  drilling  and  casing  an  unproduc- 
tive well,  and  for  the  pumping  of  the  pro- 
ductive wells  on  tbe  lots  leased.  The  court 
fotmd  that  it  was  not  true  that  the  account 
was  stated,  as  alleged  in  the  first  count  of 
the  complaint,  and  this  finding  is  claimed  to 
be  contrary  to  the  evidence. 

We  think  the  court  was  correct  in  Its  con- 
struction of  the  evidence  upon  this  point. 
Tbe  opinion  of  tbe  learned  judge  who  tried 
the  case,  contained  in  respondent's  brief, 
clearly  and  correctly  states  the  case  in  the 
following  language:  "There  were  insistent 
efforts  on  the  part  of  the  plaintiff  to  obtain 
such  concessions  and  agreement  as  would 
amount  to  an  account  stated,  all  of  which 
seems  to  have  been  avoided  by  the  defend- 
ant, and  the  fact  appears  to  be  that  at  no 
time  was  there  ever  an  agreement  that  any 
fixed  sum  was  due  or  to  become  due,  except 
upon  contingencies  wliicb  Involved  tbe  sink- 
ing of  further  wells  and  the  deepening  of 
existing  wells  and  other  matters,  so  that 
whatever  rights  plaintiff  has  in  the  matter, 
In  my  opinion,  must  be  worked  out  through 
the  agreement  between  the  parties." 

The  second  and  third  counts  of  the  com- 
plaint were  upon  certain  agreements  alleged 
to  have  been  made  whereby  the  defendant 
had  agreed  upon  certain  conditions  to  pay 
a  certain  sum  of  money  in  full  of  plaintiff's 
claim  for  the  same  matters  mentioned  In  tbe 
first  count  of  the  complaint.  The  court  found 
that  these  agreements  were  never  made,  and 
it  is  not  seriously  claimed  that  this  finding 
is  contrary  to  the  evidence.  We  think  the 
evidence  fully  sustains  the  finding  of  the 
<'ourt  By  the  terms  of  the  lease  the  plain- 
tiff agreed  that  within  30  days  from  its  date 
it  would  begin  operations  by  erecting  on  the 
premises  all  the  necessary  machinery  and 
tools,  and  would  immediately  thereafter  pro- 
ceed to  "bore,  drill,  or  sink"  wells  thereon 
for  the  purpose  of  obtaining  oil,  and  that 
after  the  completion  of  the  well  or  wells  It 
would  "operate  and  pump  all  wells  producing 
over  one  barrel  a  day  in  such  manner  as 


Digitized  by 


Google 


GS 


77  PACITIO  BEPOBTEB. 


(CaL 


would  take  ont  the  greatest  amonnt  of  oil 
possible."  The  lessee  was  to  pay  one-haU 
of  the  cost  of  pumping  the  oil  from  pro- 
ductive wells  and  one-half  of  the  cost  of  drill- 
ing  and  casing  the  wells  that  proved  unpro- 
ductive. The  net  proceeds  of  the  oil  over 
the  cost  of  pumping  was  to  be 'equally  di- 
vided. 

The  fourth  count  of  the  complaint  alleged 
that  in  pursuance  of  the  lease  the  plaintiff 
sunk  upon  the  premises  four  wells,  three  of 
which  proved  to  be  productive  and  one  un- 
productive; that  the  cost  of  drilling  and  cas- 
ing the  unproductive  well  was  $2,804.60;  that 
the  productive  wells  were  pumped  by  the 
plaintiff  from  the  time  of  completion  up  to 
April  6,  1886,  at  a  cost  of  $3,746.76,  making 
an  aggregate  of  $6,611.36,  one-half  of  which, 
or  $3,305.68,  would,  under  the  lease,  be  due 
from  the  defendant  to  the  plaintiff;  that  the 
defendant  had  paid  thereon  the  sum  of  $728.- 
27,  leaving  a  balance  of  $2,577.41,  for  which 
amount  judgment  is  asked.  By  some  error 
in  the  figures  the  prayer  is  for  a  small 
amount  In  excess  of  this  sum,  but  the  mis- 
take Is  not  material  to  the  consideration  of 
the  case.  The  court  found  that  the  plaintiff 
was  entitled  to  $690  as  the  total  cost  of 
pumping  the  productive  wells,  and  $1,922.3/ 
as  the  total  cost  of  drilling  the  unproductive 
well,  and  that  It  was  not  entitled  to  make 
any  charge  for  casing  the  unproductive  well 
because  of  the  fact  that,  when  it  was  discov- 
ered to  be  unproductive,  plaintiff  drew  the 
casing  from  the  well,  and  kept  it  for  its  own 
use.  Judgment  was  therefore  given  for 
$577.90,  being  one-half  of  the  above  amounts, 
less  $728.27  paid  on  account.  In  making  this 
reduction  of  the  amount  claimed  in  the  ac- 
counts rendered  by  the  plaintiff  the  court 
below  disallowed  all  the  Items  for  the  use  of 
the  machinery,  casing,  and  lumber  necessary 
to  carry  on  the  operation  of  drilling  the  well, 
and  also  all  charges  for  all  supplies  and  re- 
pairs required,  it  being  of  the  opinion  that 
these  items  were  not  properly  Included  In 
the  cost  of  drilling  and  casing  the  well  under 
that  clause  of  the  lease  providing  that  the 
lessor  should  pay  one-half  of  the  cost  there- 
of. The  court  apparently  considered  that  the 
only  thing  the  lessor  could  be  charged  with 
under  that  clause  was  the  cost  incurred  in 
the  actual  operation  of  the  drill  In  the  well. 
With  respect  to  the  cost  of  pumping  the  pro- 
ductive wells,  the  court  during  the  trial  stat- 
ed Its  opinion  thus:  "I  think  the  true  test 
would  have  been,  what  could  you  have  got- 
ten somebody  else  to  have  come  there  and 
pumped  those  three  wells  for  at  that  time," 
and  accordingly  all  items  for  time  occupied 
In  cleaning  ont  the  wells  when,  during  the 
operation  of  pumping  oil  therefrom,  they  be- 
came clogged  with  sand  so  that  cleaning  was 
necessary  to  do  effective  pumping,  appear  to 
have  been  rejected.  Evidence  was  taken  to 
show  what  would  have  been  the  usual  charge 
for  the  pumping  by  those  engaged  In  that 


business,  and  ibe  court  allowed  the  sum  of 
$30  per  month  for  23  months  as  the  rea- 
sonable cost  thereof,  irrespective  Of  the  out- 
lay made  by  the  plaintiff  in  that  work,  or  tbe 
rental  value  of  the  machinery  used  for  that 
purpose.  For  the  drilling  of  the  unproduc- 
tive well  the  court,  according  to  counsel  for 
respondent,  allowed  only  tbe  cost  of  the  labor 
while  the  drill  was  going  and  the  cost  of 
pumping  water,  sand,  and  oil  from  the  well 
for  several  months  during  the  drilling  opera- 
tions. This  was  too  narrow  a  construction 
of  the  provisions  of  the  lease  on  these  two 
points.  The  provision  regarding  the  cost  of 
drilling  and  casing  was  as  follows:  "In  tbe 
execution  of  said  work  of  boring  or  drilling 
for  oil,  gas,  etc.,  the  lessee  shall  furnish  and 
provide,  at  Its  own  cost,  charge  and  expense, 
all  derricks,  pumps,  pipes,  engine,  tanks  and 
materials  of  whatsoever  kind  that  may  be 
necessary  to  properly  carry  on  tbe  work  by 
it  undertaken,  and  all  labor  employed  in  the 
development  and  production,  Inclndlng  all  la- 
bor and  material  in  erecting  and  maintaining 
fixtures  for  use  in  and  about  said  work.  The 
lessor  agrees  to  pay  one-half  of  the  cost  of 
drilling,  casing  and  pumping  all  wells  drilled 
to  a  d^th  of  at  least  one  thousand  feet 
which  do  not  produce  an  average  of  at  least 
fifteen  barrels  of  oil  per  day  for  tbe  first 
thirty  days  in  which  said  well  shall  have 
been  pumped."  The  contract  must  be  con- 
sidered as  a  whole,  and  regard  must  be  had 
to  the  situation  of  the  parties,  the  surround- 
ing circumstances,  and  the  object  to  be  ac- 
complished, ill  order  to  arrive  at  the  inten- 
tion of  the  parties.  Neither  party  could  re- 
ceive any  benefit  from  an  unproductive  well. 
The  lessee  must.  In  the  first  Instance,  incur 
all  the  expense  of  constructing  it.  Before 
it  could  be  known  that  a  well  was  unpro- 
ductive, it  would  be  necessary  for  the  lessee 
to  drill  It,  case  it,  and,  if  oil  were  found,  to 
pump  it  for  30  days  to  see  If  It  would  pro- 
duce the  15  barrels  a  day.  If  no  provision 
for  its  benefit  was  made  in  the  lease,  It  would 
suffer  the  loss  thereby  occasioned,  whicb 
would  include  all  the  expense  incurred  by  it 
in  drilling  the  well  and  gettlnij  it  ready  to  be 
pumped.  As  tbe  net  proceeds  of  productive 
wells  were  to  be  equally  divided,  it  would 
be  but  reasonable  and  natural  to  divide  also 
the  loss  on  unproductive  wells.  Accordingly 
the  clause  was  inserted  that  the  lessor  should 
pay  one-half  of  the  cost  of  drilling,  casing, 
and  pumping  such  wells  as  should  prove  un- 
productive. The  word  "drilling"  In  the  sec- 
ond clause  is  obviously  used  in  a  general 
sense,  referring  to  tbe  same  word  in  the  first 
clause,  and  Includes  everything  referred  to 
in  the  first  clause  as  necessary  for  that  work. 
The  first  clause  does  not  specifically  mention 
casing.  Therefore  It  was  particularly  men- 
tioned in  the  second  clause,  as  also  was  tbe 
pumping,  in  order  to  make  it  clear  that  the 
lessor  was  to  bear  one-half  of  the  entire  loss 
from  such  wells,  including  the  expense  of 
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pnmplng  and  casinf  them,  aa  well  aa  the 
cost  of  the  things  mentioned  in  the  first 
cJaiue  as  necessary  to  the  work  of  drilling. 

The  defendant  was  properly  chargeable 
with  one-half  of  the  expense  of  all  the  pi«- 
llminary  work  of  preparing  the  ground,  erect* 
log  the  derrick,  placing  and  connecting  the 
engine  and  drilling  rig,  digging  the  slump 
hole,  and,  indeed,  the  entire  cost  of  the  well 
from  the  time  the  first  work  was  begun  on 
the  ground  until  the  machinery  was  removed 
when  It  was  abandoned,  including  the  ex< 
Ijense  of  removal.  No  good  reason  appears 
why  the  defendant  should  not  also  be  char- 
ged  with  one-half  of  the  reasonable  value  of 
tile  nse  of  the  machinery,  tools,  lumber,  and 
casing  used  by  the  plaintiff  in  the  work.  It 
seems  that  the  plaintifT  was  the  owner  of 
the  machinery  and  tools,  and  that  it  pur- 
chased the  lumber  and  casing,  and  that  after 
the  enterprise  was  concluded  it  retained  this 
property  as  its  own.  If  the  plaintiff  had 
hired  the  use  of  the  same,  the  cost  of  hir- 
ing would  be  a  legitimate  part  of  the  cost 
of  drilling  the  well.  The  rule  cannot  be  dif- 
ferent because  of  the  fact  that  It  was  the 
owner  of  the  machinery  and  tools.  In  con- 
templation of  law  it  would  bare  been  able 
to  hire  them  to  others,  or  use  them  itself 
at  other  work,  and  thus  would  have  received 
the  value  of  such  use,  if  it  had  not  devoted 
them  to  use  in  this  enterprise.  For  the  use 
of  the  machinery,  tools,  and  materials  which 
it  was  to  furnish  at  its  own  expense  for  the 
drilling  of  the  productive  wells  it  was  to  re- 
ceive as  compensation  one-half  of  the  net 
proceeds  of  the  oil.  The  clause  respecting 
the  unproductive  wells  is  an  independent  cov- 
enant, intended  to  cover  the  loss  incurred  on 
account  of  them  primarily  suffered  by  the 
lessee,  and  divide  it  equally  between  the 
parties  Interested.  This  conclusion  is  con- 
firmed by  the  conduct  and  declarations  of  the 
parties  during  and  immediately  after  the 
transaction,  showing  that  the  clause  was 
understood  In  this  way.  On  December  7, 
1895,  the  plaintiff  rendered  to  the  defendant 
a  Mil  for  the  cost  of  the  unproductive  well, 
which  included  charges  for  the  nse  of  the 
engine,  Iwller,  casing  and  lumber,  amounting 
to  nearly  |700 ;  the  entire  bill  against  the 
defendant  on  account  of  that  well  at  that 
date  being  11,432.30.  The  defendant  made 
no  objection  whatever  to  these  items,  but  in 
tts  response  claimed  a  small  deduction  on  ac- 
count of  certain  items  of  labor,  and  offered 
to  pay  the  remainder,  including  the  items 
now  objected  to,  for  which  it  now  claims  it 
was  not  liable  under  the  lease.  Evidently  at 
that  time  the  defendant  understood  that  It 
was  responsible  under  the  contract  for  the 
use  of  the  machinery,  tools,  lumber,  and  cas- 
ing. There  is  no  evidence  that  it  ever  ob- 
jected to  these  cliarges  until  the  suit  was  be- 
gun. 

The  clanae  concerning  payment  of  one- 
half  of  the  cost  of  pumping  the  productive 
wells  is  as  follows:    "The  lessee  agrees  to 


pay  one-half  of  the  cost  of  pumping  oil  after 
producing  wells  have  been  struck  and  are 
ready  for  pumping;  and,  if  not  satisfied  with 
the  charge  made  by  said  leasee  for  said 
pumping,  the  lessor  may  itself  assume  the 
pumping  of  productive  wells,  provided  it 
agrees  to  do  so  at  a  leas  sum  than  charged 
by  the  lessee.  One-half  of  such  cost  the  les- 
see agrees  to  pay  to  said  lessor."  The  par- 
ties were  Jointly  interested  in  this  part  of 
the  work,  each  receiving  one-half  of  the  net 
proceeds.  The  language  of  this  provision 
means  that,  if  either  party  undertook  to  do 
the  work  of  pumping,  and  no  price  was 
agreed  upon,  one-half  of  the  exi)enses  reason- 
ably and  prudently  incurred  should  be  paid 
by  the  other  party.  The  lessee  was  required, 
as  above  stated,  to  operate  and  pump  all 
wells  60  ns  to  take  out  the  greatest  amount 
of  oil  possible.  The  measure  of  its  right 
against  the  defendant  was  manifestly  one- 
half  of  the  actual  cost  reasonably  incurred 
in  pumping  the  wells.  This  would  necessa- 
rily include  the  cost  of  cleaning  out  the  wells 
when  they  became  clogged,  and  all  other  un- 
avoidable expense  not  arising  from  plain- 
tiff's fault  or  neglect,  and  necessary  to  enable 
it  to  do  the  required  jwmplng.  The  amount 
of  this  expense  cannot  be  reduced  by  show- 
ing that  others  might  have  been  willing  to  do 
the  same  work  for  a  less  sum,  or  that  the 
usual  price  of  such  work  was  not  so  much  as 
the  actual  cost  The  plaintiff  was  held  to 
reasonable  care  and  diligence  to  avoid  un- 
necessary expense,  but,  having  exercised  that 
care  and  diligence,  It  is  entitled  to  charge 
defendant  with  one-half  the  cost  actually  in- 
curred. 

For  these  reasons  we  think  the  court  erred 
in  its  findings  as  to  the  amount  for  which  the 
defendant  was  liable. 

The  order  is  reversed,  and  the  cause  re- 
manded for  a  new  trial. 

We  concur:  ANGELLOTTI,  J.;  VAN 
DIKE,  J.;   McPARLAND,  J.;  LORIGAN,  J. 

IttCsLiaT 
BASTIAN  V.  BRITISH  AMERICAN  ASSUR. 

CO.    (Sac.  1,171.) 
^Supreme  Court  of  California.    May  16,  1904.) 

HBK  INSUBANCB— tBOVISION  IN  POLICT— EF- 
FECT. 

1.  Under  Civ.  Code,  i  2011,  providing  that  a 
policy  may  declare  that  a  violation  of  specifies 
provisions  thereof  shall  avoid  it,  and  on  general 
principles  of  law,  where  a  lire  policy  provides 
that  It  shall  be  void  if  any  dynamite  be  kept 
on  the  insured  premisoE.  the  presence  of  any 
dynamite  there  when  a  fire  occurs  relieves  the 
insurer  of  liability,  whether  it  canscd  the  fire 
or  not 

Commissioners'  Decision.  Department  2. 
Appeal  from  Superior  Court,  Shasta  County; 
Chas.  M.  Head,  Judge. 

Action  by  Richard  Bastian  against  the 
British  American  Assurance  Company.  From 
a  Judgment  in  favor  of  plaintiff,  defendant 
appeals.    Reversed. 
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Van  Ness  &  Bedman,  for  appellant.  Swee- 
ny &  Sessions,  for  respondent. 

COOPEB,  C.  Action  upon  a  pollcj  of  fire 
Insurance.  Tbe  case  was  tried  before  the 
court,  findings  filed,  and  Judgment  entered  In 
favor  of  plaintiff.  Tbls  appeal  Is  from  the 
Judgment  on  a  bill  of  ^ceptlons.  Tbe  policT- 
covered  a  two-story  frame  lodging  boase  and 
tbe  furniture  therein.  It  was  provided  In  the 
policy  that  It  should  be  void  'if  (any  usage 
er  custom  of  trade  or  manufacture  to  the 
contrary  notwithstanding)  there  be  kept, 
nsed  or  allowed  on  the  above  described  prem- 
ises •  •  •  dynamite."  The  answer  al- 
leged that  dynamite  was  kept  and  used  upon 
the  premises,  contrary  to  and  In  violation  of 
the  terms  and  conditions  o'.'  tbe  poUcy.  The 
court  did  not  find  upon  the  issue  so  tendered 
by  the  answer,  but  found  that  the  fire  which 
destroyed  the  property  "was  not  caused  bv 
any  of  the  articles  mentioned  in  said  policy 
of  insurance  as  being  prohibited  or  forbidden 
to  be  used,  or  kept,  or  allowed  npon  the  In- 
sured premises."  The  court  evidently  pro- 
ceeded upon  the  theory  that  it  was  immate- 
rial as  to  whether  or  not  dynamite  was  kept 
or  allowed  upon  the  premises,  unless  it  was 
made  to  appear  that  the  fire  which  destroyed 
the  property  was  caused  by  the  dynamite.  It 
seems  to  be  admitted  that  at  the  time  of  the 
fire,  and  for  several  months  prior  thereto, 
there  was  kept  npon  tbe  premises  a  stick  and 
a  half  of  dynamite.  In  fact,  the  position  of 
plaintiff's  counsel  is  in  accord  with  that  of 
the  conrt  below,  and  is  thus  stated:  "Counsel 
for  appellant  contend  that  It  is  wholly  imma- 
terial what  was  the  origin  of  the  fire,  or  what 
caused  the  fire,  or  whether  the  dynamite  In 
question  had  anything  to  do  with  the  fire  or 
not;  that  the  dynamite  was  upon  the  prem- 
ises during  the  life  of  the  policy  of  insurance, 
and  Its  mere  presence  there  was  snfllclent  in 
Itself  to  render  said  policy  null  and  void,  re- 
gardless entirely  of  the  question  as  to  wheth- 
er the  dynamite  had  anything  whatever  to 
do  with  the  fire,  or  or  in  any  manner  contrib- 
uted thereto,  or  to  the  destruction  of  re- 
spondent's property.  If  counsel's  position  on 
the  law  be  correct,  then  they  must  prevail  in 
this  court,  because  it  is  admitted  that  during 
the  life  of  the  policy  of  Insurance  Issued  to 
respondent  by  appellant  on  August  10,  1901. 
respondent  had  something  like  ten  pounds  of 
dynamite  on  the  Insured  premises,  all  of 
which  he  had  nsed  in  sinking  a  well,  except 
a  stick  and  a  half,  which  was  In  the  cellar 
of  his  lodging  bouse  at  the  time  the  fire  oc- 
curred." We  are  of  opinion  that  the  court 
could  not  set  aside  and  ignore  the  plain  pro- 
visions of  the  contract  of  Insurance.  Defend- 
ant had  the  right  to  limit  its  liability  by  the 
terms  of  the  contract  it  made  with  plaintiff. 
It  agreed  to  insure  the  plaintiff's  premises,  but 
not  in  case  the  plaintifl  kept  or  allowed  dyna- 
tnlte  thereon.  It  was  expressly  stated  that 
U  dynamite  should  be  kept  or  used  upon  tbe 


premises  Ae  policy  should  be  voUL  There  is 
no  questlMi  here  as  to  the  condition  having 
been  waived  by  any  acts  or  conduct  of  de- 
fendant The  condition  was  not  made  to 
depend  upon  the  question  as  to  whether  or 
not  the  fire  was  caused  by  dynamite.  If  it 
were  incumbent  on  the  insurer  in  such  case 
to  prove  that  the  fire  was  caused  by  dynamite 
being  on  the  premises,  It  would  render  the 
clause  in  most  cases  of  no  effect  It  would 
place  the  certain  definite  stipulation  in  such 
a  coodition  that  In  cases  where  the  origin  of 
the  fire  was  uncertain  no  effect  could  be  giv- 
en to  it  Most  Insurance  policies  contain 
stipulations  that  the  policy  shall  become  void 
If  the  premises  are^allowed  to  remain  vacant 
for  a  certain  time,  or  if  the  risk  is  increased 
by  the  erection  of  buildings  of  a  certain  char- 
acter near  to  the  Insured  premises.  Tet  it 
has  never  been  held  that  It  Is  incumbent  on 
tbe  Insurance  company  to  prove  that  the  fire 
was  caused  by  reason  of  such  vacancy  or 
such  adjoining  buildings.  Contracts  of  insup- 
ance  are  contracts  of  Indemnity  upon  the 
tei-ms  and  conditions  specified  in  the  policy 
or  policies.  For  a  consideration  the  insurer 
undertakes  to  g^uaranty  the  Insured  against 
loss  or  damage  upon  the  terms  and  condi- 
tions agreed  upon,  and  upon  no  other;  and 
when  called  upon  to  pay  the  insurer  may 
Justly  rely  and  Insist  upon  the  terms  and  con- 
ditions of  the  policy.  If  the  insured  cannot 
bring  himself  within  the  terms  and  condi- 
tions of  the  policy,  he  cannot  recover.  The 
terms  of  the  policy  constitute  the  measure 
of  the  Insurer's  liability.  If  It  apiiears  that 
the  contract  has  been  violated,  and  thus  ter- 
minated by  the  assured,  he  cannot  recover. 
He  seeks  to  recover  by  reason  of  a  contract, 
and  he  must  show  that  he  has  complied  with 
such  contract  on  his  part  It  may  be  that 
the  terms  and  conditions  are  such  that  the 
contract  is  most  favorable  to  the  insurer, 
but  this  is  not  for  the  courts.  If  the  condi- 
tions are  uncertain,  or  contradictory,  or  am- 
biguous, the  courts  will  construe  a  doubtful 
provision  in  favor  of  the  insured;  but  this 
rule  does  not  go  to  the  extent  of  disregarding 
a  plain  provision  of  the  policy.  If  the  par- 
ties have  made  certain  terms  and  conditions 
upon  the  tarms  of  which  their  contract  shall 
continue  or  terminate^  they  must  abide  by 
them.  The  terms  of  an  insurance  policy, 
like  any  other  contract,  are  to  be  taken  In 
their  plain,  ordinary,  and  popular  sense.  In 
such  case  it  is  the  duty  of  the  court  to  enforce 
them  like  other  contracts,  and  not  to  specu- 
late as  to  the  hardship  or  injustice  of  their 
provisions.  In  this  case  the  parties  plainly 
agreed  that  the  policy  should  be  void  if  the 
insured  kept  dynamite  on  the  premises.  He 
kept  dynamite  on  the  premises,  and  It  was 
there  at  the  time  of  the  fire.  It  is  true,  not 
in  a  large  quantity,  but  the  policy  did  not  al- 
low it  In  any  quantity.  An  explosion  waa 
beard  about  the  time  or  shortly  after  the 
fire  started.    Whether  the  ezplosloa  caused 
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the  Arc,  or  occurred  after  the  fire  had  been 
Btnrted  from  other  causes,  is  wholly  immate- 
rial. The  explosion  may  liave  rendered  it 
much  more  dliflcolt  to  control  or  extinguish 
the  fire.  It  Is  said  In  Ostrander  on  Fire  In- 
surance  (2d  £d.)  S  S27:  "The  insurance  policy 
In  most  cases  prohibits  the  keeping  or  storing 
of  such  ezplostre  substances  as  gunpo-wder, 
dynamite^  nitroglycerin,  and  saltpeter,  and 
the  courts  liave  held  without  exception  that 
irhen  these  things  are  kept  on  the  premises 
iDSured  in  Tiolatlon  of  the  terms  of  the  pol- 
icy the  insuring  company  will  not  be  liable." 
Where  a  policy  contained  a  clause  that  it 
should  be  Toid  if  any  burning  fluid  or  chem- 
ical oils  were  used,  it  was  held  that  the  use 
of  kerosene  oil  on  the  premises  rendered  the 
policy  void.  Cerf  t.  Home  Ins.  Co.,  44  Cal. 
320,  13  Am.  Rep.  105.  So,  where  the  policy 
insared  a  building  "while  occupied  as  a 
dwelling  bouse,"  it  was  held  that,  if  the 
premises  ceased  to  be  used  as  a  dwelling 
house,  but  were  occupied  as  a  disreputable 
bawdy  house.  It  would  cause  the  policy  to  be- 
fome  TOid.  Allen  t.  Home  Ins.  Co.,  133  Cal. 
:29,  6S  Pac.  138.  It  was  there  said:  "The  pol- 
icy was  a  contract  to  pay  only  in  case  of 
loss  of  the  insured  premises  while  occupied 
as  a  dwelling  house.  The  liability  was  lim- 
ited by  the  terms  of  the  contract,  and  such 
limitations  are  held  valid.  It  is  the  business 
of  the  insured,  and  the  burden  is  upon  tiim 
to  see  that  the  premises  are  not  used  in  such 
manner  as  to  make  void  the  policy.  The  in- 
surer is  at  liberty  to  select  the  character 
of  risk  he  will  assume,  and  be  -is  not  liable 
except  upon  proof  that  the  loss  occurred 
within  the  terms  of  the  policy."  The  rule  is 
laid  down  in  the  Civil  Code  (section  2611):  "A 
policy  may  declare  that  a  violation  of  speci- 
fied provisions  thereof  shall  avoid  it,  other- 
wise the  breach  of  an  Immaterial  provision 
does  not  avoid  the  policy."  See,  also.  Stink- 
ard T.  Manchester,  etc.,  Ca,  122  Cal.  005,  55 
Pac.  417.  The  above  propositions  are  sup- 
ported by  all  of  the  well-considered  cases. 
Mead  V.  North westwn  Ins.  Co.,  7  N.  Y.  530; 
Westfall  V.  The  Hudson  River  Fire  Ins.  Co., 
12  N.  Y.  28»;  Wheeler  v.  Ins.  Co..  62  N.  H. 
327,  13  Am.  St  Rep.  582;  Wheeler  v.  Trad- 
ers' Ins.  Co.,  62  N.  H.  450;  Imperial  Fire 
Ins.  Co.  V.  Coos  County,  151  U.  S.  452, 14  Sup. 
Ct  379,  38  L.  Ed.  231;  Trustees  of  Fire  Asso- 
ciation of  Philadelphln  v.  Williamson,  26  Pa. 
196;  Commercial  Ins.  Co.  v.  Mehlman.  48  111. 
313,  ns  Am.  Dec.  543;  Boyer  y.  Grand  Rapids 
Fire  Ina  Co.  (Mich.)  83  N.  W.  124,  83  Am. 
St  Rep.  338. 
We  advise  that  the  Judgment  be  reversed. 


We    concur: 
SON,  C. 


CniPMAN,    C;     HARRI- 


For  the  reasons  given  in  the  foregoing 
opinion,  the  Judgment  appealed  from  is  re- 
versed:    McFARLAND,  J.;    LORIQAM,  J.; 
HENSHAW,  J. 
77  P.— 5 


la  CaL  £tl 
COOK  V.  CEAS  et  al.    (Sac.  1,080.) 

(Supreme  Court  of  California.    May  11,  1904.) 

OUABDIAIt  AND  WARD— BOND— ACTION— LIMITA- 
TIONB. 

1.  Under  the  rule  that  an  action  cannot  be 
broo^t  on  a  guardian's  bond  until  the  amount 
of  his  indebtedness  has  been  determined  by  an 
order  of  the  probate  court  and  under  Code  Civ. 
Proc.  §  1049,  declaring  tiiat  an  action  or  pro- 
ceeding is  deemed  to  be  pending  from  com- 
mencement until  finally  determined  on  appeal, 
or  imtil  time  for  appeal  has  expired,  an  action 
on  a  guardian's  bond,  brought  before  expiration 
of  the  60  days  within  which  an  appeal  might  be 
taken  from  the  order  of  the  probate  court  set- 
tling his  account  was  premature. 

2.  Code  Civ.  Proc.  8  1805,  requiring  action  on 
a  guardian's  bond  to  be  commenced  within  three 
years  from  the  "discharge  or  removal"  of  the 

faardian,  applies  to  an  action  after  a  final  or- 
er  of  the  court  removing  or  discharging  the 
guardian,  and  does  not  include  termination  of 
the  guardianship  by  the  ward  attaining  major- 
ity. 
Van  Dyke,  J.,  dissenting. 

In  Banc.  Appeal  from  Superior  Court, 
Sacramento  County;  Peter  J.  Shields,  Judge. 

Action  by  Adelia  Cook  against  George  T. 
Ceas  and  others.  From  a  Judgment  for  de- 
fendants, plaintiff  appeals.    Affirmed. 

W.  A.  Gett,  for  appellant  A.  L.  Shiim  and 
R.  Platnauer,  for  respondents. 

BEA'TTY,  O.  3.  Hensly  and  Gardiner 
were  sureties  on  the  bond  of  Ceas  as  guard- 
ian of  the  plaintitr,  and  the  action  is  to  re- 
cover $3,000,  the  full  penal  sum  named  in 
the  bond,  the  probate  court  having  determin- 
ed on  settlement  of  the  guardian's  final  ac- 
count that  he  was  indebted  to  his  ward  in 
excess  of  that  amount.  Ceas  and  Hensly,  al- 
though named  as  defendants,  were  never 
served,  and  Gardiner  alone  defended  the  ac- 
tion. His  defense  was  based  upon  two 
grounds:  First  that  the  action  was  commen- 
ced prematurely;  and,  second,  that  the  ac- 
tion was  barred  by  the  special  limitation  pre- 
scribed for  actions  upon  guardians'  bonds  by 
section  1805  of  the  Code  of  Civil  Procedure, 
which  reads  as  follows:  "No  action  can  be 
maintained  against  the  sureties  on  any  bond 
given  by  a  guardian,  unless  it  be  commenced 
within  three  years  from  the  discharge  or  re- 
moval of  the  guardian;  but  if,  at  the  time 
of  such  discharge,  the  person  entitled  to  bring 
such  action  is  under  any  legal  disability  to 
sue,  the  action  may  be  commenced  at  any 
time  within  three  years  after  such  disability 
is  removed." 

The  facts  upon  which  the  first  defense  is 
founded  are  these:  The  order  or  decree  of 
the  probate  court  settling  the  account  of  the 
guardian  and  determining  the  amount  of  bis 
Indebtedness  to  plaintiff  was  entered  as  a 
final  order  of  that  court  on  the  24tb  day  of 
January,  1001,  and  the  action  was  commen- 
ced January  30,  1801;  1.  e.,  within  the  60 
days  allowed  by  law  for  taking  an  appeal 
from  the  order  settling  the  account     The 
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facts  upon  'whlcb  the  second  defense  Is 
founded  are  tbat  tbe  plaintiff  attained  her 
majority  April  30,  1887,  and  the  action  was 
not  commenced  until  more  than  three  years 
thereafter,  to  wit,  January  30,  1901.  In  this 
connection  It  Is  claimed  that  by  the  coming 
of  age  of  bis  ward  tbe  guardian  was  ipso 
facto  removed  or  discharged,  within  the 
meaning  of  those  terms  as  employed  in  sec- 
tion 1805  of  tbe  Code  of  ClTil  Procedure, 
above  quoted,  and,  consequently,  that  the 
three  years  limited  for  tbe  commencement  of 
this  action  began  to  run  from  April  30,  1897, 
and  fully  elapsed  April  30,  1900.  Upon  tbe 
facts,  as  here  stated,  tbe  superior  court  sus- 
tained  both  defenses,  holding  that  the  action 
had  been  prematurely  commenced,  and  at  tbe 
same  time  tbat  it  was  barred  by  the  statute. 
Section  1805,  Code  Civ.  Proc.  Judgment  was 
entered  accordingly,  and  tbe  plaintiff  ap- 
peals. 

It  Is  claimed  tbat  tbe  judgment  of  tbe  court 
is  founded  upon  two  conclusions  so  manifest- 
ly Inconsistent  that  both  cannot  stand.  So 
far  as  an  affirmance  of  tbe  Judgment  is  con- 
cerned, it  is  Immaterial  whether  this  incon- 
sistency exists  or  not,  for.  If  either  conclusion 
is  correct — if  the  action  was  commenced  too 
soon  or  commenced  too  late— the  Judgment 
for  the  defendant  must  stand.  We  do  not, 
however,  concede  that  tbe  two  conclusions 
of  tbe  superior  court  are  necessarily  incon- 
sistent, for  It  Is  a  legal  possibility  tbat  tbe 
commencement  of  an  action  may  be  prema- 
ture, and  at  tbe  same  time  too  late  in  view 
of  some  special  statute  of  limitations.  The 
general  rule  prescribing  tbe  time  when  tbe 
period  of  limitation  begins  to  run  against  a 
cause  of  action  fixes  it  at  tbe  date  when  the 
cause  of  action  accrues  (Code  Civ.  Proc.  f 
312),  but  this  general  rule  Is  by  tbe  same  sec- 
tion of  the  Code  expressly  declared  to  be 
subject  to  such  different  rules  as  may  be 
prescribed  for  special  cases.  In  such  special 
cases  tbe  date  when  the  statute  begins  to  run 
may  be  fixed  without  reference  to  the  accru- 
ing of  tbe  cause  of  action,  and  if,  for  any  rea- 
son, the  cause  of  action  does  not  mature  un- 
til the  statute  has  fully  run,  a  plaintiff  might 
commence  bis  action  after  it  was  barred  and 
before  tbe  right  of  action  bad  accrued.  This 
apparently  anomalous  condition  of  things  is 
clearly  illustrated  by  tbe  reasoning  of  the 
court  in  tbe  case  of  Hunt  v.  Ward,  99  Cal. 
612,  34  Pac.  335,  37  Am.  St.  Rep.  87.  Tbe 
individual  liability  of  every  stockholder  of  a 
corporation  for  bis  proportion  of  its  debts  Is 
Imposed  by  a  provision  of  the  Constitution 
(article  12,  {  8),  but  by  a  special  statute  of 
limitations  (Code  Civ.  Proc.  i  359)  the  action 
against  a  stockholder  to  enfbrce  this  liability 
must  in  many  cases  be  commenced  within 
three  years  after  tbe  liability  is  created.  It 
was  argued  in  that  case  tbat  to  give  effect  to 
this  section  of  tbe  Code  according  to  its  lit- 
eral terms  would  bring  about  the  result  in 
many  cases  that  an  action  against  tbe  stock- 
holders would  be  barred  before  the  debt  fell 


due;  as,  for  Instance,  where  money  was  bor- 
rowed upon  bond  or  note  of  tbe  corporation 
maturing  more  than  three  years  from  date. 
But  tbe  court,  assuming  that  In  such  case  tbe 
creditor  would  have  no  action  except  upon 
the  bond  or  note,  declared  that  he  would  have 
practically  waived  the  liability  of  tbe  stock- 
holders by  putting  himself  in  a  position 
where  his  cause  of  action  would  not  mature 
before  tbe  bar  of  tbe  statute  bad  interposed. 
They  did  not  decide,  and  of  course  could  not 
have  decided,  tbat  In  the  case  supposed  there 
would  be  no  liability  on  tbe  part  of  the  stock- 
holders; for  when  tbe  Constitution  says  that 
stockholders  shall  be  liable  for  their  propor- 
tion of  all  debts  of  the  corporation  it  la  not 
competent  for  the  Legislature  to  say,  directly 
or  Indirectly,  tbat  they  shall  be  liable  for 
such  debts  only  as  mature  within  three  years. 

But  It  Is  not  alone  In  cases  arising  under 
special  statutes  of  limitation  tbat  an  action 
may  be  barred  before  the  cause  of  action  Is 
complete.  Even  in  cases  which  fall  under 
the  general  rule  wbcb  sets  tbe  statute  In  mo- 
tion when  the  cause  of  action  accrues  an  ac- 
tion may  be  barred  before  tbe  cause  of  action 
Is  complete,  and  may  be  prematurely  com- 
menced after  the  bar  of  tbe  statute  has  at- 
tached. If,  for  Instance,  a  debt  Is  expressly 
made  payable  20  days  after  demand,  the 
creditor  is  not  allowed  to  defeat  the  policy 
of  tbe  statute  by  unreasonable  delay  In  mak- 
ing demand.  He  cannot  keep  the  obligation 
alive  forever  by  failing  to  do  an  act  within 
bis  power.  And  so  with  respect  to  any  case 
where  a  demand  and  refusal  of  performance 
is  essential  to  the  cause  of  action  an  unrea- 
sonable delay  in  making  demand  will  not  pre- 
vent the  running  of  the  statute.  Barnes  v. 
Glide,  117  Cal.  2,  48  Pac.  804,  59  Am.  St.  Rep. 
153.  It  was  upon  the  doctrine  of  this  class 
of  cases,  many  more  of  which  might  here  be 
cited,  that  tbe  superior  court  founded  tbe  two 
conclusions  supposed  to  be  so  irreconcilable. 
That  tbey  are  not  necessarily  Inconsistent  I 
think  has  been  sufficiently  shown,  but  It  still 
remains  to  be  considered  whether  they,  or 
either  of  tbem,  can  be  sustained. 

As  to  the  first  defense.  It  Is  conceded  by 
the  appellant  that  according  to  the  settled 
rule  in  this  state  an  action  against  a  guard- 
Ian  or  bis  sureties  for  breach  of  bis  bond 
cannot  be  commenced  until  the  amount  of 
bis  indebtedness  has  been  determined  by  an 
order  of  the  probate  court.  The  same  rale 
prevails  In  respect  to  actions  against  the 
sureties  upon  tbe  bonds  of  executors  and 
administrators,  and  In  each  case  It  rests 
upon  the  ground  tbat  the  probate  court  has 
been  invested  with  exclusive  Jurisdiction  to 
settle  accounts  of  administrators,  executors, 
and  guardians,  and  that,  until  the  amount 
due  to  tbe  ward  or  distributees  has  been  de- 
termined by  order  of  that  court,  and  pay- 
ment demanded,  there  Is  no  default  on  tbe 
part  of  the  trustee,  and  no  cause  of  action 
against  him  or  his  sureties.  Among  the 
cases  bearing  upon  this  point  the  followine 
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ma;  be  referred  to:  Qraff  t.  Mesmer,  52  Cal. 
m;  Truinirier-T.  Cotton,  109  Cal.  250,  41 
rac.  1033;  Reither  v.  MnidoclE,  135  Cal.  197, 
(T  Pac.  781;  AUen  v.  Tiffany.  53  Cal.  16; 
CliaqQette  t.  Ortet,  60  Cal.  594;  Spencer 
T.  Houghton,  6S  Cal.  82,  8  Pac.  679.  So  far 
the  role  is  clear,  and  la  conceded,  bnt  the  ap- 
pellant does  not  concede  the  further  propo- 
sition, essential  to  the  conclusion  of  the 
stqterior  court,  that  this  action  was  prema- 
ture because,  notwithstanding  an  order  had 
been  entered  by  the  probate  court  settling 
the  guardian's  account,  the  time  for  appeal- 
ing from  that  order  bad  not  elapsed  when 
the  complaint  was  filed.  The  argument 
.igainst  this  proposition  is,  in  brief,  that  thla 
is  not  an  action  on  the  judgment  or  order 
settling  the  guardian's  account,  but  is  an 
action  on  the  bond  of  the  sureties.  In  sup- 
port of  which  the  order  of  settlement  is  only 
Deeded  as  evidence,  and  therefore  that  It 
is  no  obstacle  to  the  commencement  of  the 
action  that  the  mere  evidence  of  the  obliga- 
tion is  not  yet  complete.  This  argument 
seems  to  prove  too  mnch.  If  the  order  of 
the  probate  court  is  only  evidence  in  sup- 
port of  the  action,  and  no  part  of  its  neces- 
sary foundation,  why  delay  the  action  until 
the  probate  conrt  has  acted?  If  that  court 
is  only  taking  one  of  the  steps  toward  per- 
fecting evidence  to  be  used  on  the  trial  of 
Uw  action,  there  would  seem  to  be  no  rea- 
son for  holding  that  Its  order  Is  an  essential 
preliminary  to  the  commencement  of  the 
action.  In  troth,  nothing  is  gained  to  the 
argnmoit  by  saying  that  this  is  a  suit  on 
the  bond  and  not  on  tbe  order.  A  suit  on  a 
bond  cannot  be  commenced  before  there  is 
any  breach  of  the  bond.  It  Is  not  the  bond 
that  oonstltntes  the  cause  of  action,  bnt 
some  breach  of  the  bond;  and  if  a  guardian 
is  not  in  default  until  he  fails  or  refuses 
on  demand  to  pay  over  the  amoimt  fonnd 
doe  on  settlement  of  his  acconnts,  then  a 
final  order  of  settlement  is  an  essential  ele- 
ment of  the  cause  of  action  against  his  sure- 
ties. 

The  question,  then,  is  rednced  to  this: 
When  did  the  order  settling  the  account  of 
the  guardian  become  a  binding  order?  The 
Domerons  decisions  of  this  court  construing 
and  applying  section  1049  of  the  Code  of 
Civil  Procedure  have  settled  this  question 
conclusively  in  accordance  with  the  decision 
of  tbe  superior  conrt  "An  action  or  pro- 
ceeding is  deemed  to  be  pending  from  the 
commencement  thereof  until  it  Is  finally  de- 
termined on  appeal  or  until  the  time  for  an 
appeal  has  expired."  Code  Civ.  Proc.  i  1049. 
The  settlement  of  a  guardian's  account  is 
certainly  a  proceeding  within  tbe  meaning 
of  this  section,  and  it  is  a  proceeding  in 
whicb  an  appeal  from  the  probate  court  to 
this  conrt  may  be  taicen  at  any  time  within 
»»  days  after  tbe  entry  of  the  order.  The 
proceeding,  then,  was  pending  when  this  ac- 
tion was  commenced,  and  it  has  been  held 
here  in  a  great  number  and  great  variety  of 


cases  that,  so  long  as  an  action  or  proceed- 
ing is  pending  in  this  sense,  tbe  Judgment  or 
order  from  which  an  appeal  has  been  or  may 
be  taken  cannot  be  made  the  basis  of  any 
new  action.  See  Estate  of  Blytbe,  96  Cal. 
472,  84  Pac.  108;  Naftzger  v.  Gregg,  99  CaL 
83,  33  Pac.  757,  37  Am.  St  Bep.  23;  Story  v. 
Story,  100  Cal.  41,  34  Pac.  675;  Brown  v. 
CampbeU,  100  Cal.  635,  35  Pac.  433,  38  Am. 
St  Bep.  314.  Many  more  decisions  of  this 
court  to  the  same  eilect  might  be  cited,  but 
I  content  myself  with  referring  to  the  recent 
case  of  Feeney  v.  Hinckley,  134  Cal.  467,  66 
Pac.  580,  86  Am.  St  Rep.  290,  In  which  It  was 
held  that  the  statute  of  limitations  does  not 
commence  runulng  against  an  action  upon 
a  Judgment  of  the  superior  court  until  the 
expiration  of  the  time  for  appealing. 

The  effect  of  these  nnmerous  decisions  is 
not  In  the  least  impaired  by  the  fact  that  in 
some  cases,  and  for  some  purposes,  an  ap- 
I>ealable  Judgment  may  be  offered  in  evi- 
dence. It  may,  of  course,  be  offered  In  evi- 
dence whenever  the  m»e  fact  that  it  has  been 
entered  is  material;  as,  for  instance,  in  sup- 
port of  a  plea  in  abatement  or  to  show  the 
regularity  of  an  execution.  Nor  is  the  force 
of  the  rule  as  to  finality  of  JudgmoitB  at  all 
affected  by  what  was  said  in  tbe  concmring 
opinion  of  Justice  Harrison  in  Nafttsger  v. 
Gregg,  supra.  He  held,  with  the  rest  of  the 
court  upon  the  proposition  that  the  Judg- 
ment in  question  was  not  a  bar,  but  thought 
the  ruUng  of  the  court  admitting  It  in  evi- 
dence was  not  necessarily  erroneous,  because 
the  conrt,  when  making  the  ruling,  could 
not  anticipate  that  the  party  offering  it  would 
not  prove  that  although  the  time  for  ap- 
pealing bad  not  elapsed,  an  appeal  had  never- 
theless been  taken  and  finally  determined. 
Bnt  be  went  on  to  say  that  when  the  case 
was  submitted  without  such  additional  evi- 
dence the  court  erred  in  holding  that  the 
judgment  was  a  bar;  thus  expressly  uphold- 
ing the  rule  that  an  appealable  Judgment  can 
never  be  made  the  foundation  of  a  right  of 
action  or  of  defense  to  an  action.  Tbe  Jus- 
tice of  this  rule  is  apparent  from  the  fact 
that  an  appealable  Judgment  might  be  re- 
versed after  having  been  used  to  sustain  an 
action  or  to  bar  an  action.  Story  v.  Story, 
supra.  It  is  a  fact  though  not  shown  by 
this  record,  that  an  appeal  was  taken  from 
the  order  settling  the  account  here  in  ques- 
tion after  this  action  was  commenced,  but 
within  the  60  days  allowed  for  an  appeal. 
Ouardianship  of  Ceas'  Estate,  184  Cal.  114, 
66  Pac.  187.  If  that  order  had  been  reversed 
instead  of  afilrmed,  what  would  have  been 
the  stetus  of  this  case?  Clearly,  it  would 
have  been  necessary  to  dismiss  ft  for  the 
effect  of  a  reversal  would  have  been  to  rele- 
gate the  proceeding  for  a  settlement  of  the 
account  to  the  stage  It  was  in  before  anv  or- 
der was  made  by  the  probate  court,  and  ^t  Is 
conceded  that  no  action  on  the  bond  can  be 
commenced  in  advance  of  the  order  of  settle- 
ment   This  being  so,  it  folic  vs  that  this  ac- 
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Hon  vaa  tegun  prematnrely,  for  the  rule  as 
to  finality  of  Judgments  and  orden  does  not 
vary  according  to  ttie  success  or  failure  of 
an  appeal.  This  coAcluslon  would  sustain  a 
Judgment  affirming  the  Judgment  of  the  su- 
perior court,  but  we  would  not  be  Justified 
In  disposing  of  the  present  appeal  without 
deciding  the  more  Important  question  wheth- 
er the  action  was  barred  three  years  after 
the  plaintiff  came  of  age;  for.  If  we  did,  she 
would  be  compelled  to  commence  another 
action  and  prosecute  another  appeal  to  obtain 
a  decision  upon  a  question  clearly  presented 
upon  this  record. 

For  the  purpose  of  determining  this  ques- 
tion, we  have  only  to  ascertain  the  meaning 
of  the  expression  "discbarge  or  removal  of 
any  guardian,"  as  employed  In  section  1806 
of  the  Code  of  dril  Procedure.  The  provi- 
sions of  that  section,  especially  enacted  for 
the  protection  of  sureties  on  bonds  of  guard- 
ians, are  problbitoiy  and  peremptory  In  terms 
and  effect  No  action  against  them  can  be 
maintained  unless  it  be  commenced  within 
three  years  from  the  "discharge  or  removal" 
of  the  guardian.  The  meaning  of  these 
words,  as  used  In  tblB  connection,  Is  deter- 
mined by  the  sense  in  which  they  are  em- 
ployed In  other  sections  of  the  same  statute, 
Including  the  provisions  regulating  the  prac- 
tice In  probate  cases,  which  are  made  appli- 
cable In  guardianship  proceedings.  Code  Civ. 
Proc.  I  1808.  It  wUl  be  found  that  the  Word 
"discharge"  la  used  sometimes  in  a  sense  pe- 
culiar to  Itself,  and  sometimes  In  a  sense  ex- 
actly equivalent  to  that  of  the  word  "remov- 
aL"  Jua  executor  or  administrator  may  ob- 
tain an  order  or  decree  that  he  has  fully  ac- 
counted and  paid  over  to  the  proper  parties 
the  entire  residue  of  the  estate  after  payment 
of  debts  and  expenses.  Such  a  decree  is  call- 
ed a  discharge  (Id.  (  1697),  and  its  effect  is 
to  exonerate  him  and  the  sureties  on  his 
bond.  This  provision  of  the  probate  act  be- 
ing applicable  to  proceedings  In  guardian- 
ship, it  follows  that  a  guardian  may  obtain 
a  similar  decree  of  discharge  exonerating 
him  and  his  sureties;  and  this  evidently  is 
the  discharge  which  the  court  is  prohibited 
from  granting  until  one  year  after  the  ward's 
majority.  Civ.  Code,  i  257.  A  guardian  may 
settle  with  his  ward  the  day  after  he  comes 
of  age,  and  obtain  his  release,  but  he  cannot 
have  a  decree  of  court  confirming  the  settle- 
ment and  release  until  the  ward  has  had  a 
year  to  consider  whether  he  will  affirm  or  re> 
pudlate  It  Id.  S  258.  It  seems  very  clear  that 
the  discharge  contemplated  by  these  provi- 
sions of  the  Codes  is  not  the  discharge  re- 
ferred to  In  section  1805  of  the  Code  of  Civil 
Procedure,  for  it  would  be  absurd  to  limit 
the  time  for  bringing  an  action  upon  an  order 
which  determines  that  there  is  no  liability— 
an  order  which  renders  it  impossible  to  main- 
tain an  action.  But  there  is  another  kind  of 
discharge  to  which  that  section  may  be  held 
to  refer  without  imputing  folly  to  the  Legls- 
latnra.    It  Is  assumed  is  section  1763  of  the 


Code  of  Civil  Procedure  that  tbe  guardian 
of  a  minor  may  be  discharged  of  his  office 
by  order  of  court  before  the  ward  arrives  at 
the  age  of  majority  or  marries.  The  guard- 
ian of  an  insane  person  may  be  "discharged" 
by  order  of  court  when  it  appears  that  the 
guardianship  is  no  longer  necessary.  Code 
Civ.  Proc.  S  1802.  Guardians  of  either  sort 
may  be  "removed"  for  Incapacity  or  misman- 
agement, etc.  (Id.  f  1801),  and  so  for  the 
same  and  other  causes  executors  and  admin- 
istrators may  be  "removed."  It  will  thus  be 
seen  tliat  the  words  "remove"  and  "dis- 
charge" are  used  Indiscriminately  In  the  stat- 
ute to  designate  orders  of  court  which  have 
the  effect  of  simply  removing  guardians,  ex- 
ecutors, etc.,  from  office,  without  exonerating 
them  from  liability  to  account  To  such  or- 
ders section  1806  has  a  Just  and  reasonable 
relation,  and  no  doubt  It  is  to  them  that  it 
refers.  As  to  the  word  "removal,"  there  can 
be  no  doubt  that  the  reference  is  to  an  order 
removing  the  guardian  from  office,  and,  as 
"discbarge"  is  sometimes  used  In  the  statute 
in  the  sense  of  "removal,"  It  Is  here  to  be 
construed  In  that  sense  on  the  principle  of 
noscitur  a  sodis.  There  is  still  another  view 
In  which  this  construction  appears  most  rea- 
sonable. There  are  guardians  of  minors  and 
guardians  of  Insane.  The  former  are  depriv- 
ed of  office  by  "removal,"  the  latter  by  "dta- 
charge."  Section  1806  applies  equally  to 
bonds  of  either  class,  and  declares  in  one 
breath  that  an  action  against  the  suretiea  of 
a  guardian  of  an  insane  person  must  be  com- 
menced within  three  years  after  his  dla- 
cbarge,  and  one  against  the  sureties  of  th« 
guardian  of  a  minor  within  three  years  after 
his  removal.  For  these  reasons  we  condade 
that  an  action  against  the  sureties  of  a  guard- 
Ian  Is  not  by  the  terms  of  section  1805,  barred 
until  three  years  after  a  final  order  of  court 
removing  or  discharging  the  guardian.  By 
the  terms  of  the  statute,  therefore,  this  ac- 
tion was  not  barred,  for  it  does  not  appear, 
and  it  la  not  claimed,  that  the  guardian  of 
plaintiff  ever  was  discharged  or  removed  by 
any  order  of  court 

The  respondent  contends,  however,  that 
the  coming  of  age  of  the  plaintiff  operated 
a  discharge  of  the  guardian,  and  set  the 
statute  In  motion  April  80,  1887.  It  is  cer- 
tainly true  that  when  a  ward  arrives  at  the 
age  of  majority  the  authority  of  the  guard- 
ian comes  to  an  end.  Section  255  of  the 
Civil  Code  says  that  It  Is  suspended,  but  it 
is  suspended  without  the  possibility  of  res- 
toration and  in  reality  ended.  In  re  Allgier, 
65  Cal.  228,  8  Pac.  849;  Estate  of  Curtis,  121 
CaL  468,  63  Pac.  83S.  But  although  his  au- 
thority is  at  an  end  when  his  ward  comes  of 
age,  it  cannot  be  said  that  in  any  ordinary 
or  usual  or  statutory  sense  of  the  terms  be 
has  been  removed  or  discharged,  so  that  the 
statute  does  not  in  terms  apply  to  such  a 
case,  and,  in  order  to  bring  the  respondent 
within  its  protection,  its  terms  must  be 
enlarged  by  construction.    In  other  Juriadlc- 
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tiong  this  seems  to  bavfl  been  done.  In  the 
state  of  Montana  it  was  held,  construing  a 
statute  identical  in  terms  with  our  own, 
tliat  the  death  of  the  ward  operated  a  dis- 
charge of  the  guardian,  and  set  the  statute 
in  motion.  Berkln  v.  Marsh,  44  Pac.  528, 
56  Am.  St.  Rep.  565.  In  Massachusetts  no 
action  can  be  maintained  against  the  sure- 
ties on  a  guardian's  bond  unless  it  be  com- 
menced within  four  years  "from  the  time 
when  the  guardian  shail  be  discharged." 
Chief  Justice  Shaw,  in  construing  ttds  stat- 
ute, said:  "The  court  are  of  opinion  that  by 
the  term  'discharged'  in  this  statute  is  In- 
tended any  mode  by  which  the  guardianship 
is  effectnally  determined  and  brought  to  a 
close  either  by  the  removal,  resignation,  or 
death  of  the  guardian,  the  marriage  of  a  fe- 
male, the  arrival  of  a  minor  ward  at  the  age 
of  twenty-one,  or  otherwise."  Loring  v. 
Alline,  9  Cash.  68.  This  construction  of  the 
statnte,  In  substance  identical  with  our  own, 
has  been  followed  in  other  cases  in  Mass- 
achnsetts,  and  reaffirmed  as  late  as  McKim 
V.  Mann,  141  Mass.  507,  6  N.  K.  740.  A  sim- 
ilar construction  lias  been  placed  upon  sim- 
ilar statutes  in  MIclUgan  and  Wisconsin,  and 
perhaps  other  states.  On  the  other  hand, 
the  Supreme  Court  of  Texas  has  in  several 
cases  refused  to  extend  the  oi)eration  of  a 
similar  statute  beyond  its  literal  terms,  ad- 
hetiag  firmly  to  the  doctrine  stated  in  Mar- 
low  T.  Lacy,  68  Tex.  154,  2  S.  W.  52,  to  the 
effect  that  the  statnte  does  not  begin  to  run 
in  favor  of  the  sureties  until  the  guardian 
has  been  removed  or  discharged  by  order 
of  conrt  in  one  of  the  cases  provided  for  In 
their  Code  of  Procedure.  The  weight  of  au- 
thority, it  must  be  conceded,  is  on  the  side 
of  respondent,  but  we  are  disinclined  to  fol- 
low the  construction  adopted  in  Massachu- 
setts, Michigan,  Wisconsin,  etc.,  for  a  rea- 
son not  adverted  to  in  some  of  the  decisions, 
and  not  allowed  sufficient  weight,  as  we 
think.  In  those  cases  where  It  has  been  ad- 
verted to.  A  statute  of  limitations  ought 
not  to  be  enlarged  in  its  operation  by  judi- 
cial construction  when  it  is  so  framed  as  to 
work  injustice  either  by  itself  or  in  con- 
Jnnction  with  other  provisions  of  law.  In 
this  state  we  have  one  rule  which  prohibits 
an  action  on  the  bond  of  a  guardian's  surety 
until  there  Is  a  final  order  settling  the  guard- 
ian's account,  and  another  rule  barring  the 
action  in  three  years  after  the  removal  or 
discbarge  of  the  guardian.  So  far  as  its 
express  terms  require,  the  rule  must  no 
doubt  be  enforced,  even  where  without  the 
fault  of  the  ward  a  final  settlement  of  the 
account  has  not  been  obtained  within  three 
years  after  the  removal  or  discharge;  but 
neither  Justice  nor  sound  policy  requires  that 
a  law  capable  of  working  so  inequitably 
should  be  enlarged  by  construction  so  as  to 
embrace  a  class  of  cases  not  comprehended 
in  its  terms.  And  this  conclusion  does  not 
leave  the  sureties  on  guardian's  bonds  with- 
out an  ample  measure  of  protection  against 


stale  claims.  They  have  all  the  advantage 
of  the  general  statute  of  limitations  and  of 
the  doctrine  of  Barnes  v.  Glide,  117  CaL  1, 
48  Pac.  804,  59  Am.  St  Bep.  153,  which  wiU 
bold  wards  to  the  rule  of  reasonable  dili- 
gence In  procuring  settlement  of  their  guard- 
ian's accounts.  In  this  case  it  does  not 
appear  whether  or  not  there  was  unreasona- 
ble delay  on  the  part  of  the  plaintiff  in  seek- 
ing a  settlement  of  the  account. 

The  Judgment  of  the  superior  court  is  af- 
firmed on  the  ground  that  the  action  was  pre- 
maturely commenced,  and  without  preju- 
dice to  another  action. 

We  concur:  LORIGAN.J.;  McFAKLAND, 
J.;   HENSHAW,  J. 

VAN  DYKE,  J.  I  dissent,  and  adhere  to 
the  opinion  in  said  case  in  department,  and 
hereby  adopt  the  same,  as  follows: 

This  is  an  action  upon  a  guardian's  bond. 
The  principal  on  the  bond,  George  T.  Oeas, 
ond  one  of  the  sureties,  O.  P.  Hensly,  de- 
faulted, and  took  no  part  in  the  trial  of  the 
cause.  The  court  below  rendered  Judgment 
in  favor  of  the  defendant  Gardiner,  the  other 
surety  on  the  bond,  and  against  the  plaintiff. 
The  appeal  Is  from  this  Judgment,  and  is 
taken  upon  the  Judgment  roll.  Appellant 
contends  that  upon  the  facts  admitted  and 
found  the  Judgment  should  have  gone  for  the 
plaintiff. 

It  is  alleged  in  the  complaint  that  upon 
April  2,  1883,  the  superior  court  of  Sacra- 
mento county,  having  Jurisdiction  of  the  mat- 
ter, by  an  order  duly  given  and  made,  ap- 
pointed the  defendant  George  T.  Ceas  the 
guardian  of  the  person  and  estate  of  the 
plaintiff,  bis  daughter,  she  having  property 
in  her  own  right,  and  being  a  minor  undex 
the  age  of  14  years,  and  required  the  said 
guardian  to  enter  into  a  bond  in  the  penal 
sum  of  ^,000;  that  thereafter  the  bond,  as 
required  by  said  order,  was  entered  into  by 
the  said  Ceas  as  principal,  and  the  defend- 
ants Hensly  and  Gardiner  as  sureties,  in  the 
usual  form,  and  in  the  sum  mentioned  in  the 
order.  It  is  further  alleged  that  the  plaintiff 
married  W.  R.  Cook  in  October,  1890,  and  is 
now  his  wife,  but  that  the  money  claimed 
against  the  defendants  is  her  separate  prop- 
erty. It  is  further  alleged  and  found  by  the 
court  to  be  true:  "That  such  proceedings 
were  thereafter  had  in  the  superior  court  of 
said  Sacramento  county  that  the  final  ac- 
count of  said  George  T.  Ceas,  as  guardian 
of  plaintiff,  was  rendered,  settled,  and  al- 
lowed by  said  superior  court  of  Sacramento 
county,  by  its  decree  duly  made,  given,  and 
entered  on  the  24th  day  of  January,  1901, 
and  whereby  it  was  ascertained  and  deter- 
mined by  said  superior  court  of  Sacramento 
county  that  there  was  a  balance  due  from 
said  defendant  George  T.  Ceas,  as  guardian 
of  plaintiff,  to  plaintiff  herein,  $3,150.47,  and 
the  said  superior  court  of  Sacramento  coun- 
ty then  duly  made  and  entered  its  decree 
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tbat  Adella  Cook,  formerly  Adella  Cean, 
plaintiff  herein,  do  have  and  recover  from 
said  George  T.  Ceas,  defendant,  as  guardian 
of  plaintiff,  the  said  sum  of  $3,160.47,  which 
sum  was  for  moneys  received  by  said  George 
T.  Ceas  as  guardian  of  plaintiff."  It  Is  fur- 
ther alleged,  and  found  to  be  true  by  the 
court,  that  neither  said  Ceas,  as  principal, 
nor  said  Hensly,  as  surety,  bad  paid  said 
sum  of  money  so  found  to  be  due,  or  any 
part  thereof,  and  that  after  the  making  of 
said  order,  and  before  the  commencement  of 
this  action,  the  plaintiff  demanded  of  the 
defendant  P.  H.  Gardiner  payment  of  the 
said  amount  specified  in  said  bond,  to  wit, 
$3,000,  and  that  the  said  Gardiner  refused, 
and  still  refuses,  to  pay  the  same,  or  any 
part  thereof.  The  court  further  finds  that 
at  the  time  the  complaint  in  this  action  was 
filed  the  order  settling  the  final  account  "had 
not  become  a  final  order,  and  would  not  be 
until  sixty  days  after  the  entry  of  the  same, 
and  consequently  this  action  was  premature- 
ly brought";  and  also  "that  the  court  finds 
that  the  plaintifTs  cause  of  action  Is  barred 
by  the  provision  of  section  1805  of  the  Code 
of  Civil  Procedure  of  the  state  of  California, 
for  the  reason  that  said  minor  reached  her 
majority  more  than  three  years  (to  wit,  April 
30,  1807)  before  this  action  was  commenced." 
These  so-called  findings  are  mere  conclusions 
of  law  drawn  by  the  court  from  the  facts  ad- 
mitted and  found  as  already  referred  to.  It 
is  quite  apparent  that  these  conclusions  of 
law  are  contradictory,  and,  necessarily,  both 
cannot  stand.  If  the  action  were  premature- 
ly brought— that  Is,  before  the  cause  of  action 
accrued— It  could  not  well  be  said  that  It  was 
at  the  same  time  barred  by  the  lapse  of 
time.  Section  1805  of  the  Code  of  Civil 
Procedure,  referred  to  In  the  so-called  find- 
ing, declares  that  no  action  can  be  main- 
tained against  the  sureties  on  any  bond  giv- 
en by  a  guardian  unless  It  be  commenced 
within  three  years  from  the  discharge  or 
removal  of  the  guardian,  unless  the  person 
at  the  time  is  under  some  legal  disability 
to  sue.  The  theory  upon  which  the  court 
assumed  that  the  cause  of  action  was  barred 
seems  to  have  been  predicated  upon  the  as- 
sumption contended  for  by  respondent's 
counsel  in  his  brief  that  upon  the  arrival 
of  the  ward  at  the  age  of  majority  the  guard- 
ian was  ipso  facto  discharged  or  removed. 
Such  a  result,  however,  does  not  follow  upon 
the  ward's  arriving  at  majority  or  marrying. 
In  the  event  of  marriage  the  powers  of  the 
guardian  arc  merely  suspended  as  to  the 
person  of  the  ward,  but  not  affected  as  to 
the  estate.  Section  255,  Civ.  Code;  section 
1751  Code  Civ.  Proc.  And  where  the  guard- 
ian is  appointed  by  the  court  he  Is  not  enti- 
tled to  his  discharge  as  to  the  estate  until 
n  year  after  the  ward's  majority.  Civ.  Code, 
i  257.  Here,  however,  it  is  expressly  found 
that  no  order  or  decree  had  ever  been  entered 
disc-harging  or  removing  said  guardian,  nor 
could  such  order  bare  been  made  before  the 


settlement  of  his  final  account.  Code  Civ. 
Proc.  f$  1808,  1697.  And  the  plalntifTs  cause 
of  action  did  not  accrue  either  as  against 
the  guardian  or  the  sureties  on  his  bond  un- 
til the  settlement  of  the  guardian's  account 
and  the  ascertainment  of  the  amount  due 
from  him  to  his  ward.  "The  general  rule  la 
that  the  liability  of  the  surety  on  an  ad- 
ministrator or  guardian's  bond  depends  upon 
the  liability  of  the  principal,  and  does  not 
attach  until  that  has  been  ascertained  and 
determined  by  the  judgment  of  a  court  of 
competent  jurisdiction.  This  rule  has  been 
repeatedly  announced  and  affirmed  In  this 
court."  Reither  v.  Hnrdock,  135  Cal.  197, 
67  Pac.  784.  See,  also,  Allen  v.  Tiffany,  53 
Cal.  16;  Ohaquette  ▼.  Ortet.  CO  Cal.  694; 
Spencer  v.  Houghton,  68  Cal.  82,  8  Pac.  679. 
Although  the  guardian  had  the  right  to  ap- 
peal with  CO  days  from  the  judgment  or  or- 
der settling  his  final  account,  there  Is  no 
evidence  that  he  did  appeal.  On  the  con- 
trary, it  may  be  presumed  he  did  not,  for 
it  is  recited  In  the  findings  that  he  failed  to 
appear  at  the  trial. 

Conceding  that  the  order  In  the  probate 
court  settling  the  guardian's  account  may  be 
construed  as  a  judgment,  and  that  a  Judg- 
ment does  not  become  final  for  many  pur- 
poses until  the  time  to  take  an  appeal  has 
expired,  yet  for  many  purposes  It  does  take 
effect  and  is  In  full  force  from  the  time  It 
Is  rendered  and  entered  In  the  trial  court. 
Harrison,  J.,  In  Naftzger  ▼.  Gregg,  99  Cal. 
88,  33  Pac.  757,  37  Am.  St.  Rep.  23,  says.  In 
reference  to  the  admission  of  a  Judgment  in 
evidence  In  that  case:  "It  was  a  judgment 
that  had  been  rendered  between  the  same 
parties  upon  the  same  cause  of  action,  and 
by  a  court  of  competent  Jurisdiction;  and 
unless  it  is  to  be  held  that  a  judgment  is 
not,  under  any  circumstances,  admissible 
in  evidence  until  the  time  for  an  appeal 
therefrom  has  expired,  the  court  properly 
received  It.  Section  1019  of  the  Code  of 
Civil  Procedure  does  not  purport  to  pre- 
scribe a  rule  of  evidence,  but  merely  to  de- 
termine the  condition  of  an  action  after  Judg- 
ment has  been  rendered,  and,  inferentially. 
the  effect  of  the  judgment;  and  there  are 
many  cases  In  which  a  Judgment  Is  ad- 
missible In  evidence  at  any  time  after  Its 
entry."  A  Judgment  may  be  executed  as 
soon  as  entered,  although  the  time  for  ap- 
peal has  not  expired,  or  even  after  an  ap- 
peal has  been  taken  therefrom,  unless  it  be 
stayed  by  a  proper  undertaking.  So,  a  Judg- 
ment of  divorce,  It  has  been  held,  is  ef- 
fective to  dissolve  the  marriage  tie  when  it 
is  rendered  and  entered  upon  the  minutes. 
In  re  Cook,  8.!  Cal.  415,  23  Pac.  302.  Besides, 
there  is  nothing  in  the  record  to  show  that 
any  appeal  was  actually  taken  from  the  or- 
der settling  the  account.  It  cannot  be  pre- 
sumed in  aid  of  the  Judgment,  in  the  absence 
of  either  allegation  or  finding  to  that  effect, 
that  an  appeal  was  taken.  It  Is  therefore 
to  be  presumed  that  before  the  trial  of  this 
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tctlon  the  order  had  become  final  by  lapse 
of  time.  At  the  time  the  order  was  made 
It  had  all  the  attributes  of  a  final  order,  but 
was  subject  to  the  condition  that  It  might  be 
vacated  on  appeal.  When  the  liability  to 
this  condition  ceased  by  the  expiration  of 
the  time  for  taking  an  appeal,  the  order 
became  final  aa  from  Its  date,  and  was  a 
sufiiclent  foundation  upon  which  to  maintain 
an  action  on  the  bond.  The  case  is  some- 
what analogous  to  that  of  a  plea  In  abate- 
ment, in  which,  although  the  action  pleaded 
ta  abatement  may  be  pending  at  the  time 
of  the  filing  of  the  plea  or  answer,  yet  if 
at  the  Ume  of  the  trial  It  has  been  dismissed, 
or  otherwise  ceased  to  be  a  pending  ac- 
tion, the  second  action  does  not  abate.  Dyer 
y.  Scalamini,  69  Cal.  637,  11  Pac.  327;  Moore 
T.  Hopkins,  83  Cal.  270,  23  Fac.  318,  17  Am. 
St.  Rep.  248:  CaUfornla  S.  &  L.  S.  v.  Har- 
ris, 111  Cal.  137,  43  Pac.  525. 

In  this  case  an  Issue  was  raised  by  the 
pleadings  as  to  the  settlement  of  the  guard- 
ian's account,  and  the  order  settling  the 
same  must  have  been  admitted  in  eTldence 
to  justify  the  finding  that  it  had  been  ren- 
dered and  settled  as  stated.  This  action  is 
not  upon  the  Judgment  or  order  settling  the 
account  of  the  guardian,  but  upon  the  guard- 
ian's bond.  The  bond,  as  required  by  the 
Code  (Code  Civ.  Proc  S  1754),  contained 
among  other  things,  the  condition  that  at 
the  expiration  of  the  trust  of  the  guardian 
he  should  have  his  account  settled  by  the 
snperior  court,  and  pay  over  and  deliver  all 
the  estate,  moneys,  and  effects  remaining 
in  his  hands,  or  due  from  him  in  such  set- 
tlement, to  the  person  or  persons  lawfully 
entitled  thereto;  and,  as  alleged  and  found 
herein,  the  court  settled  his  account,  and 
fotmd  the  amount  for  which  the  action  is 
bronght  to  be  due  the  ward;  and  the  fail- 
ure to  pay  over  this  sum,  as  directed  by  the 
court,  caused  a  breach  of  the  bond,  which 
is  the  foundation  of  this  action. 

The  Judgment  should  be  reversed,  and 
cause  remanded. 


1«  Cal.  Mt 
NASON  et  ux.  v.  LINGLE  et  al.    (Is.  A. 
1,286.) 
(Sapreme  Court  of  California.    May  27,  1904.) 

SPECIFIC  PEBFOBMARCB— E^ECHANGB  07  SEAL 
PBOPEBTV — wife's  PBOPERTT — ATJTHOBITT  OV 
HUSBAND — STATUTE  —  COMPliAINT  —  DEFECT- 
IVE AIXEOATI0N8  —  PBESUMPTIOS — STATUTE 
OF  FBAUDS— CON8TBUCTION. 

1.  Under  Civ.  Code,  i  1624,  subd.  6,  provid- 
ing that  an  agreement  for  the  sale  of  real  prop- 
erty, when  made  by  an  agent,  is  invalid,  unless 
the  authority  of  the  agent  is  in  writing,  and 
aectioa  2300,  providing  that  authority  to  enter 
into  a  contract  required  by  law  to  be  in  writing 
can  only  be  given  by  an  instrument  in  writing, 
oral  authority  of  a  husband  is  insufficient  to 
enable  him  to  make  a  valid  contract  for  the 
excha^  of  his  wife's  separate  real  property. 

2.  Where  the  complaint  in  an  action  for  spe- 
cific performance  of  a  contract  for  the  exchange 
of  land  alleged  the  tender  of  a  deed  by  plaintiffs, 
and  a  demand  on  defendant  for  a  deed,  before 


the  action  was  commenced,  but  contained  no 
specific  allegation  as  to  the  dates  of  tender 
and  demand,  and  further  alleged  that  the  prop- 
erty which  defendant  bad  agreed  to  convey  to 
plaintiffs  had  been  conveyed  by  defendant  to 
nis  wife,  without  alleging  the  date  of  convey- 
ance to  her,  the  presumption  is  that  the  alleged 
tender  and  demand  were  after  title  bad  passed 
to  defendant's  wife. 

3.  Where  defendant  agreed  to  exchange  his 
land  for  the  separate  real  estate  of  a  married 
woman,  whose  husband  had  made  the  contract 
in  her  behalf,  having  only  her  oral  authorization 
to  make  it,  defendant  was  not  prevented  by 
the  contract  from  making  a  valid  gift  of  his 
land  to  his  wife. 

4.  The  rule  that  an  agreement  need  only  be 
signed  by  the  party  to  be  charged,  in  order  to 
take  it  out  of  the  statute  of  frauds,  has  no  ap- 
plication to  the  case  of  an  action  by  a  married 
woman  and  her  husband  to  enforce  specific  per- 
formance of  a  contract  which  she  did  not  sign 
for  the  exchange  of  land  with  defendant;  it 
appearing  that  the  contract  in  her  behalf  was 
made  by  her  husband  in  relation  to  her  sep- 
arate real  estate,  he  having  only  her  oral  au- 
thorization to  enter  into  the  contract,  and  that 
they  failed  to  bring  the  action  until  after  de- 
fendant had  conveyed  the  property  to  a  third 
person. 

Commissioners'  Decision.  Department  1. 
Appeal  from  Superior  Court,  San  Diego  Coun- 
ty; E.  S.  Torrance,  Judge. 

Action  by  Arthur  O.  Nason  and  wife 
against  Donald  H.  Llngle  and  others.  From 
a  Judgment  for  defendants,  plaintiffs  appeal. 
Affirmed. 

Wlthington  &  Carter,  for  appellants.  J. 
Wade  McDonald,  for  respondents. 

CHIPMAN,  O.  Specific  performance  of  an 
alleged  contract  for  the  exchange  of  certain 
real  property.  Defendants  demurred  to  the 
third  amended  verified  complaint  for  insuffi- 
ciency of  facts  and  for  uncertainty.  The 
court  sustained  the  demurrer  as  to  the  first 
ground,  and  overruled  It  as  to  the  second. 
Plaintiffs  declined  to  amend,  and  Judgment 
passed  for  defendants,  from  which  plaintiffs 
appeal. 

PiaintlfFs  are  husband  and  wife.  The  com- 
plaint alleges  title  In  plaintiff  Ada  Ward  Na- 
son to  certain  described  land  situated  in  San 
Diego  county,  Cal.,  on  or  about  March  1, 
1901;  that  defendant  Donald  H.  Llngle  had 
title  at  the  same  time  to  certain  described 
land  in  Jackson  county.  Mo.;  that  on  or  about 
March  8th,  plaintiff  Arthur  Nason,  "acting 
for  and  by  and  with  the  consent  of  bis  co- 
plaintiff,  Ada  Ward  Nason,  offered  In  writing 
to  exchange  said  property  In  California  for 
the  said  property  of  the  defendant  Donald 
H.  Llngle,  situated  in  Missouri,  and  the  said 
Llngle  then  and  there  accepted  said  propo- 
sition, and  agreed  in  writing  to  and  with  the 
said  Arthur  G.  Nason,  plaintiff  herein,  to 
make  a  good  and  sufficient  deed  fw  the  said 
property  in  Missouri,  conveying  title  thereto, 
subject  to  a  mortgage  of  $2,000  thereon,  and 
to  accept  a  conveyance  of  the  said  property 
in  California,  and  to  give  a  mortgage  for  a 
like  sum  thereof  [thereon?]  as  a  part  of  the 
purchase  price  of  the  same";  that  the  said 
Arthur  Nason  "was  orally  authorized  and 


Digitized  by 


Google 


72 


77  PACIFIC  RBPORTBB. 


(Cal. 


empowered  to  make  such  contract  for  and  In 
relation  to  said  property  In  California  by  Ms 
coplalntifT,  Ada  Ward  Nason,  and  the  propo- 
Bltion  BO  made  and  accepted  aa  aforesaid  by 
the  said  Arthur  O.  Nason  was  so  made  and 
accepted  by  and  on  behalf  of  the  said  co- 
plaintiff,  Ada  Ward  Nason,  and  not  for  him- 
sel";  that  said  Donald  Llngle  knew  that 
said  Arthur  was  acting  in  behalf  of  said  Ada. 
It  is  further  alleged  that,  in  poisuance  of 
said  contract,  plaintiffs  executed  a  deed  con- 
veying a  good  and  sufficient  title  to  said  prop- 
erty in  California  to  said  defendant  Llngle, 
and  tendered  the  same  to  him,  and  demanded 
of  him  a  like  deed  of  said  property  in  Mis- 
«onrl,  conveying  a  good  title  to  plaintiff  Ada 
Nason;  and  "that  the  said  tender  and  demand 
were  made  prior  to  the  Institution  of  this 
salt,  and  the  said  demand  was  made  after 
the  tender  of  said  deed."  When  plaintiffs' 
said  deed  was  made  and  tendered,  and  when 
said  demand  was  made,  do  not  appear,  fur- 
ther than  that  these  facts  occurred  before 
the  commencement  of  the  suit.  The  amended 
complaint  was  filed  December  2,  1901.  The 
date  of  filing  the  original  or  either  of  the  oth- 
er amended  complaints  does  not  appear.  It 
Is  next  alleged  that  prior  to  the  commence- 
ment of  the  suit  the  said  defendant  Donald 
Llngle  conveyed  the  said  Missouri  property 
to  defendant  Wlldey  (date  of  this  conveyance 
Is  not  stated);  "that  said  conveyance  was 
without  consideration,  and  executed  voluo- 
tarily  by  the  said  Llngle  with  the  design  to 
tilnder,  delay,  and  defraud  plaintiffs  in  any 
action  they  might  Institute  touching  said 
property,"  and  that  said  Wildey  took  said 
property  In  trust  for  said  Llngle;  "that  there- 
after, on  the  same  day  [date  not  given],  the 
said  Wildey  and  his  wife  executed  an  alleged 
conveyance,  without  consideration,  at  the  in- 
stance of  said  Donald  H.  Llngle,  of  the  said 
property  to  defendant  Eunice  N.  Llngle, 
•  •  •  the  wife  of  said  Donald  H.  Llngle, 
for  the  like  purpose  of  hindering,  delaying, 
and  defrauding  plaintiffs  in  said  action." 

When  plaintiff  Arthur  Nason  contracted  to 
make  the  exchange,  the  property  was  the  sep- 
arate property  of  his  wife,  Ada.  The  only 
authority  he  had  to  deal  with  it  was  oral, 
and.  In  law,  was  no  authority  at  all.  Civ. 
Code,  8  1624,  subd.  5,  and  section  2309;  Sal- 
fleld  V.  Sutter  Co.  L.  L  &  R.  Co.,  94  Cal.  546, 
29  Pac.  1105.  No  time  is  alleged  within 
which  the  exchange  was  to  be  made.  So  far 
as  appears,  nothing  stood  in  the  way  of  the 
act  being  performed  within  a  reasonable 
time.  Civ.  Code,  i  1657.  Subsequent  ratifi- 
cation by  Mrs.  Nason  Is  claimed  as  resulting 
from  her  tender  of  deed  to  defendant  Donald 
Llngle.  Whether  that  act  would  constitute 
ratification,  under  section  2310  of  the  Civil 
Code,  need  not  be  decided.  The  complaint 
fails  to  show  that  such  tender,  if  It  can  be 
treated  as  ratification,  was  made  before  Lln- 
gle had  conveyed  his  property  to  Wildey,  and 
the  latter  had  conveyed  to  Lingle's  wife. 
The  contract  was  made  March  8,  1901.    The 


amended  complaint  was  filed  December  2, 
1901.  The  tender  of  deed  to  Llngle,  it  is  al- 
leged, was  prior  to  the  commencement  of  the 
suit,  and  the  same  allegation  Is  made  aa  to 
the  time  when  Llngle  conveyed  to  Wildey, 
and  the  latter  to  Lingle's  wife.  The  pleading 
must  be  construed  most  strongly  against  the 
pleader.  Green  v.  Covlllaud,  10  Cal.  317,  70 
Am.  Dec.  725;  De  Castro  v.  Clarke,  29  Cal., 
at  page  17;  Hays  v.  Stelger,  76  Cal.  555,  IS 
Pac.  670.  And  the  presumption  therefrom 
Is  that  the  alleged  tender  of  the  deed  and 
demand  by  plaintiffs  were  after  title  had 
passed  to  Lingle's  wlfe^  and  it  may  have 
been  months  after. 

The  contract,  therefore,  was  one  that  Lin- 
gle  was  und«r  no  legal  obligation  to  recog- 
nize, and  one  the  specific  performance  of 
which  he  could  not  enforce  at  the  time  he 
conveyed  his  property.  It  la  true,  the  con- 
veyance was  without  consideration,  and  to 
bis  wife,  and,  at  best,  was  but  a  gift.  But 
Llngle  having  no  rights  under  the  contract 
which  could  be  enforced  by  him  on  Mrs.  Na- 
son's  property,  and  Nason  having  no  authori- 
ty to  make  the  contract,  and  therefore  no 
claim  which  he  could  enforce  upon  Lingle's 
property,  the  latter  had  the  right  to  make  a 
gift  of  his  property  to  his  wife. 

Appellants  claim  that,  to  take  the  case  out 
of  the  statute  of  frauds,  the  agreement  need 
only  be  signed  by  the  party  to  be  charged 
(citing  numerous  cases),  and  that  though,  as 
a  general  rule,  an  agreement,  to  be  binding, 
must  be  mutual,  the  rule  applies  only  to  the 
remedy,  and  not  to  the  contract,  it  being  suf- 
ficient if  tbe  remedy  is  mutual,  and  that  the 
commencement  of  the  action  by  the  party 
who  has  not  signed  makes  the  remedy  mu- 
tual. Citing  Vassault  v.  Edwards,  43  Cal. 
458,  at  page  405.  The  court  there  said  that 
although  the  contract,  on  principle,  should  be 
mutual,  "the  courts,  however,  in  view  of  the 
uniform  construction  of  the  statute  of  frauds, 
that  the  agreement  was  valid  and  binding  up- 
on the  party  by  whom  It  was  signed,  and  in 
order  to  work  out  the  requisite  mutuality, 
held  that  In  such  cases  it  was  sufficient  if 
the  remedy  was  mutual.  It  was  accordingly 
held  from  an  early  day  that,  when  the  action 
for  specific  performance  was  instituted  by 
the  party  who  had  not  signed  the  agreement, 
the  act  of  filing  the  bill  made  the  remedy 
mutual."  Citing  cases.  Mr.  Pomeroy  says 
that  the  reason  commonly  given  for  this 
rule,  which  Is  that  by  commencing  the  suit 
the  party  who  has  not  signed  waives  all  ob- 
jection to  the  absence  of  mutuality,  and 
makes  himself  liable  on  the  contract,  Is  not 
entirely  satisfactory,  and  that  the  rale  Is  dis- 
puted by  some  courts.  He  adds  that  it  was 
arbitrarily  laid  down  by  tbe  earlier  decisions 
which  interpreted  the  statute,  and  has  been 
followed  by  the  great  majority  of  subsequent 
cases.  Pomeroy's  Specific  Performance,  | 
170,  and  notes.  The  rule,  however,  certainly 
can  have  no  application  where  the  party  who 
did  not  sign  tba  contract  failed  to  bring  bis 
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tetloo  until  after  the  other  party  to  tbe  con- 
tract bad  witbdrawQ  from  It,  or  bad  convey- 
ed tbe  property  tbe  subject  of  tbe  action,  and 
eonid  no  longer  perfwm.  In  the  recent  case 
ot  Hay  T.  Mason  (Jan.  21,  1001)  76  Pac.  800, 
tbe  action  was  for  damages  for  breach  of  ■ 
unilateral  contract  signed  by  Mason  to  ex- 
change land.  The  option  was  "irrevocable 
for  fifteen  days  and  good  thereafter  until 
withdrawn."  Plaintiffs  tendered  a  deed  after 
tbe  15  days  bad  expired,  but  not  until  after 
defendant  had  given  notice  of  his  withdrawal 
ibortly  after  the  expiration  of  the  16  days. 
Tbe  court  said:  "There  was  no  agreement 
or  memorandum  of  any  kind  signed  by  plain- 
tub  as  to  the  land  to  be  by  them  conveyed  to 
tbe  defendant.  It  Is  therefore  evident  that 
It  no  period  of  time  prior  to  the  making  and 
tender  of  the  deed  by  plaintUTs  could  either 
party  have  enforced  specific  performance  of 
tbe  contract."  Assuming  that  the  rnle  would 
be  the  same  In  the  exchange  of  property  as 
where  money  was  to  be  paid,  the  court  said: 
"If  we  give  the  plaintiffs  the  full  benefit  of 
tte  role,  yet  tbey  cannot  recover  tn  this 
cue." 
It  Is  advised  that  the  Judgment  be  affirmed. 

We  ooncnr:    COOPER,  O.;  GRAY,  0. 

For  the  reasons  given  In.  the  foregoing 
gplnlon,  tbe  Judgment  Is  afllrmed:  SHAW, 
I.;  ANGBLLOTTI,  X;  VAN  DYKB,  J. 


(IS  Ctl.  Kl) 

PEOPLB  v.  PRICB.    (Or.  1,122.) 
(Bnpreme  Ooart  of  California.    May  24,  1904.) 

lUaeLAST  —  COKPLAIHT  —  IRFOBUATION— VA- 
UARCK— BK4)UIBTna9    OF    INFORMATION— REQ- 

uunsa   or   oompIiAint  —  alleoations    of 

OWRBBSBIP  —  INDOBSine      OOIUOTUKNT      ON 
COMPLAIIIT. 

1.  A  complaint  in  a  prosecution  for  bntglary 
tocribed  the  bnildine  entered  as  "that  certain 
building  situate  at  No.  1247  Vresno  street  in 
the  city  of  F.,"  and  the  Information  described  it 
u  "takt  certain  house,  room,  store,  dwelling, 
and  apartment  of  Charles  C,  situate  at  the 
comer  of  Fresno  and  O  streets,  and  designated 
h  the  number  1247  Fresno  street,  in  the  city 
of  F."  Held,  that  there  was  no  variance  b^ 
tveen  the  allegation  of  the  information  and  that 
of  the  complaint  as  to  tbe  premises  entered,  it 
being  evident  that  the  same  house  was  refe^ 
red  to  in  both  Instruments. 

2.  Pen.  Code,  f  956,  provides  that  when  an  of- 
nnse  involves  the  commiasion  of  a  private  In- 
tary,  and  is  described  with  snfficlent  certain^ 
m  other  respects  to  identify  the  act,  an  er- 
loneons  allegation  as  to  the  person  injured  or 
btended  to  be  injured  is  not  material;  and 
section  960  provides  that  no  information  is  in- 
iofficient  by  reason  of  any  defect  which  does  not 
tend  to  prejudice  a  substantial  right  of  the  de- 
fendant on  the  merits.  Held,  that  it  was  not 
scceaiarv  tliat  the  complaint  on  a  prosecution 
for  burglary  should  allege  the  ownership  of  the 
building  entered,  where  the  street  number  of 
tbe  premises  was  given. 

3.  It  was  not  necessary  that  the  Information 
•ooDld  allege  the  ownership  of  tbe  premises, 
where  the  street  nomber  was  given. 


It.  8m  Burslwy,  voL  t.  Cut.  Dig.  |  H, 
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4.  Pen.  Code,  f  S72,  rdatlvs  to  the  preliminary 
examination  of  an  accused,  provides  that,  if 
there  is  snfiGcIent  cause  to  oelieva  defendant 
gailty,  the  magistrate  must  indorse  on  the  dep- 
osition an  order  to  the  effect  that  it  appears 
to  him  that  the  offense  mentioned  in  the  deposi- 
tion has  been  committed,  and  that  there  is 
cause  to  believe  defendant  guilty,  and  ordering 
that  he  be  held  to  answer  and  committed.  Held, 
that  it  was  proper  for  the  magistrate  to  indorse 
the  commitment  on  the  original  complaint,  treat- 
ing it  as  a  deposition  within  the  statute. 

Commissioners'  Decision.  Appeal  from  Su- 
perior Court,  Fresno  County;  Geo.  B.  Church, 
Judge. 

Roy  Price  was  charged  with  burglary,  and 
from  an  order  setting  aside  the  information 
the  people  appeal.    Reversed. 

n.  S.  Webb,  Atty.  Gen.,  J.  C  Daly,  Dep. 
Atty.  Gen.,  and  Geo.  W.  Jones,  for  the  People. 
Saow  &  Freeman,  for  respondent 

GRAY,  O.  Tbe  defendant  U  charged  witb 
burglary.  Tbe  plaintiffs  appeal  from  an  or- 
der granting  defendant's  motion  to  set  aside 
tbe  information  made  on  the  ground  that  the 
defendant  bad  not  been  legally  committed 
by  a  magistrate.  Respondent's  contention 
la  that  tbe  complaint  filed  In  the  police  court 
upon  which  the  warrant  for  defendant's  ar- 
rest was  issued,  and  which  was  also  treated 
as  a  deposition,  and  the  commitment  Indorsed 
thereon,  failed  to  charge  a  crime.  In  that  It 
did  not  contain  any  allegation  of  ownership 
of  the  property  alleged  to  have  been  enter- 
ed. It  Is  further  contended  that  there  is  a 
fatal  variance  between  the  complaint  or  com- 
mitment and  the  information  subsequently 
filed  by  the  district  attorney.  Tbe  complaint 
describes  the  property  entered  as  "that  cer* 
tain  building  situate  at  No.  1247  Fresno 
street,  in  said  city  of  Fresno."  The  informa- 
tion describes  the  same  property  as  "that 
certain  bouse,  room,  store,  dwelling,  and 
apartment  of  Charles  Chalup,  situated  at 
the  comer  of  Fresno  and  O  streets,  and  desig- 
nated by  the  number  1247  Fresno  street,  in 
the  city  of  Fresno."  It  is  clear  that  tbe 
same  bouse  is  referred  to  in  both  these  in- 
struments, and  that  the  information  char- 
ges the  burglary  of  the  same  building  refer- 
red to  in  the  original  complaint  Identity 
of  the  house  will  be  presumed  from  Identity 
of  number,  name  of  street  and  city,  Just 
as  identity  of  tbe  person  will  be  presumed 
from  identity  of  name.  Nor  Is  It  necessary 
to  allege  the  ownership  of  the  building  In 
the  complaint,  or  even  In  an  Information, 
where  the  building  is  otherwise  so  describ- 
ed that  the  defendant  cannot  be  misled  as 
to  the  property  referred  to.  People  v.  Rog- 
ers, 81  Cal.  209,  22  Pac.  592;  People  ▼.  Main, 
114  CaL  632,  46  Pac.  612;  People  v.  White, 
116  CaL  19,  47  Pac.  771.  Streets  are  named 
and  buildings  thereon  are  numbered  for  the 
purpose  of  identifying  the  bouses  In  a  city, 
and  it  Is  hard  to  conceive  of  a  more  certain 
or  accurate  method  to  accomplish  that  end. 

Section  956  of  the  Penal  Code  provides: 
"When  an  offense  Involves  the  commlssioa 
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of  or  an  attempt  to  commit  a  private  In- 
jury, and  is  described  with  sufficient  cer- 
tainty In  other  respects  to  Identify  the  act, 
an  erroneous  allegation  as  to  the  person  In- 
jured, or  Intended  to  be  Injured,  Is  not 
material."  This  Is  a  rale  of  criminal  plead- 
ing, and  applies  to  burglary  as  well  as  to 
larceny  and  other  cases.  Under  It  the  name 
•of  the  owner  of  the  property  entered  la 
Imntaterial,  except  where  necessary  to  Iden- 
tify the  property.  People  v.  Prather,  120 
Cal.  660,  53  Pac.  259.  Suppose  we  admit, 
as  Is  contended,  that  a  person  could  not  be 
convicted  of  burglary  as  to  his  own  house 
not  occupied  by  another,  It  does  not  follow 
from  this  that  the  defendant  must  be  In- 
formed In  the  complaint  or  Information  that 
the  house  in  question  Is  not  his,  or  that  It 
belongs  to  another.  If  the  bouse  is  de- 
scribed by  street  and  number,  he  can  find  out. 
If  he  does  not  already  know,  whether  it  is 
his  or  not,  and  can  suffer  no  prejudice  by  the 
absence  of  an  allegation  as  to  ownership. 
Section  960,  Pen.  Code.  Many  cases  from 
other  jurisdictions  are  cited  by  respondent, 
which  are  In  harmony  with  the  action  of  the 
court  below.  But  the  case  must  be  govern- 
ed by  our  own  statutes  as  construed  by  this 
court  It  was  perfectly  proper  to  Indorse 
the  commitment  on  the  original  complaint, 
treating  it  as  a  deposition  for  that  purpose, 
within  the  meaning  of  section  872  of  the  Pe- 
nal Code.  People  v.  Smith,  58  Cal.  365; 
People  y.  Toung,  64  Cal.  212,  30  Pac.  628. 

We  have  discussed  the  cas»  from  the  stand- 
point of  the  briefs  filed  by  the  parties  to  the 
appeal.  We  do  not  wish  to  be  understood, 
however,  as  intimating  that  any  Insufllclency 
in  the  complaint  before  the  magistrate  would 
warrant  a  court  in  dismissing  the  Informa- 
tion. It  Is  not  necessary  to  decide  any  such 
question  here,  because  it  is  not  presented  In 
the  briefs,  and  the  case  is  already  disposed 
of  on  other  groupds. 

We  advise  that  the  order  be  reversed. 

We  concur:    COOPER,  C;   SMITH,  0. 

For  the  reasons  given  In  the  foregoing  opin- 
ion, the  order  appealed  from  Is  reversed: 
VAN  DYKE,  J.;  SHAW,  J.;  ANGELLOT- 
TI,   J. 

143  Cal.  354 

CURTIN  T.  INGLB.    (S.  P.  3.591.)* 
(Supreme  Court  of  California.    May  25,  1904.) 

-CONTRilCI  —  CO RSTBTJCTTION— STATEMENT  OF  AC- 

COUMT — EVIDENCE — SUFFICIENCT — 

AFPEA.I.  AND  EBBOB. 

1.  A  contract  by  which  defendiuit  acknowl- 
«dged  the  receipt  of  certain  grain  bags,  and 
agreed  to  ship  them,  filled  with  grain,  to  plain- 
tiffs during  the  ensuing  season,  and  that  all 
hags  not  shipiied  or  accounted  for  on  a  date 
motitioned  in  the  receipt  would  be  paid  for  at  a 
stipulated  price,  does  not  bind  defendant  abso- 

•Rehearlns   dealed   Jun*  24,   UOl.    Beattjr,   0.  J., 
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lutely  to  pay  the  stipulated  price  for  all  bags 
not  shipped  oy  that  date,  but  give*  him  the  op- 
tion to  pay  or  account  therefor. 

2.  Where  defendant  received  certain  grain 
bags,  and  agreed  to  pay  a  stipulated  pnoe  or 
account  for  all  not  snipped  to  plaintiffs,  filled 
with  grain,  by  a  date  mentioned  in  the  receipt, 
evidence  in  an  action  for  the  price  of  the  beiga 
that  plaintiSi,  a  year  later  than  the  date  men- 
tioned in  the  receipt,  wrote  defendant  a  letter 
in  which  they  stated  to  him  that  they  had  hop- 
ed he  would  be  able  to  do  something  in  the 
grain  line,  so  as  to  have  enabled  him  to  use  the 
bags  in  that  way,  but  had  not  been  advised  that 
he  had  done  anything  in  that  line,  and  inclos- 
ing a  statement  of  account,  in  which  defendant 
was  charged  for  the  bags  at  the  stipulated  price, 
requesting  him  to  pay  it,  aa  it  was  "getting  to 
be  an  old  matter,"  and  proof  that,  tor  seven 
months  subsequent  to  the  date  mentioned  in  the 
receipt,  defendant  continued  to  ship  the  bags  to 
plaintiffs,  filled  with  grain,  is  sufficient  to  show 
that  the  date  mentioned  in  the  receipt  was  not 
of  the  essence  of  the  contract,  so  as  to  make 
defendant's  retention  of  the  bags  after  that 
date  an  election  by  him  to  purchase  them. 

3.  Where  defendant  received  certain  grain 
bags,  and  agreed  to  pay  an  agreed  price  or  ac- 
count for  all  not  shipped  to  plaintiffs,  filled 
with  grain,  by  a  date  mentioned  in  the  re- 
ceipt, defendant  cannot  be  required  to  pay  for 
such  of  the  bags  as  he  retained  after  that  date, 
in  the  absence  of  demand  either  directly  for  an 
accounting,  or  embracing  that  in  the  alterna- 
tive. 

4.  In  an  action  on  a  contract  by  which  de- 
fendant acknowledged  receipt  of  certain  grain 
bags,  and  agreed  to  pay  a  stipulated  price  or 
account  for  ail  not  shipped  to  plaintilb,  filled 
with  grain,  by  a  date  mentioned  in  the  re- 
ceipt, testimony  of  defendant  that,  about  the 
date  mentioned  In  the  receipt,  he  wrote  a  letter 
to  plaintiffs,  telling  them  where  the  bags  were, 
and  that  they  had  better  make  some  disposition 
of  them,  though  the  receipt  of  the  letter  is  de- 
nied by  plaintiffs,  tends  to  show  that  defendant 
did  account  to  plaintiffs  for  the  ba^ ;  and  hence 
a  judgment  for  plaintiffs  for  the  stipulated  price 
of  the  bags,  in  the  absence  of  a  finding  that 
there  were  l>ags  in  defendant's  possession  unac- 
counted for  to  plaintiffs,  is  erroneous. 

6.  In  an  action  for  the  price  of  certain  grain 
bags  received  by  defendant,  which  he  agreed 
to  return  to  plaintiffs,  filled  with  grain,  d^  a 
date  mentioned  in  the  receipt,  and  pay  a  stipu- 
lated price  or  account  for  any  bags  remaining 
in  his  possession  on  that  date,  a  statement  of 
account  rendered  by  plaintiifs  and  sent  to  de- 
fendant a  year  later  than  the  date  mentioned 
in  the  receipt,  charging  defendant  with  the  bags 
nt  the  stipulated  price,  to  which  defendant  made 
no  reply,  amounts  to  nothing  as  evideuce,  in 
view  of  the  fact  that  the  suit  was  not  based 
on  an  account  stated,  and  that  defendant  had. 
prior  to  the  receipt  of  the  statement,  declared 
to  plaintiff  that  he  did  not  intend  to  acquiesce 
m  their  statements  by  failure  to  reply  to  them. 

G.  In  an  action  on  a  contract  by  which  de- 
fendant acknowledged  receipt  of  certain  grain 
bags,  and  agreed  to  pay  a  stipniated  price  or 
account  for  all  not  shipped  to  plaintiffs,  filled 
with  grain,  by  a  date  mentioned  in  the  re- 
ceipt, but  in  which  no  mention  was  made  of  any 
twine.  It  is  error  to  render  a  judgment  for  plain- 
tiffs for  twine,  though  the  evidence  disclosed 
the  making  of  a  contract  by  defendant  with  a 
third  person  relating  to  the  twine,  but  failed 
to  show  that  plaintiffs  had  been  substituted  aa 
the  parties  in  interest. 

Commissioners'  Decision.  Department  1. 
Appeal  from  Superior  Court,  City  and  Coun- 
ty of  San  Francisco ;  Frank  Murasky,  Judge 

Action  by  D.  A.  Curtln  against  J.  W.  Ingle. 
From  a  Judgment  for  plaintiff,  and  an  order 
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denying  a  motion  for  a  new  trial,  defendant 
appeals.    Reversed. 
See  69  Fac.  836,  1013. 

Wal.  J.  Tosfca,  for  appellant  Cannon  & 
Freeman  and  W.  B.  Treadwell,  for  respond- 
ent 

GRAY,  C.  This  action  was  brought  to 
recover  $806.33  for  bags,  $80.64  for  twine 
delivered  to  defendant  and  $34.80  for  mon- 
ey paid  to  and  received  by  defondant  The 
trial  was  had  without  a  Jury,  and  the  find- 
ings and  judgment  were  for  plaintiff  for  the 
several  amounts  claimed  and  Interest  De- 
fendant appeals  from  the  judgment  and  from 
an  order  denying  him  a  new  trlaL 

The  plaintiff  sues  as  assignee  of  Moore, 
Fergnson  &  C!o.,  a  flm  of  grain  dealers  do- 
ing business  In  San  Francisco,  which  firm 
will  be  hereinafter  referred  to  as  the  plain- 
tiffs. The  defendant  was  a  merchant  doing 
business  at  Philomath,  Or. 

As  to  the  empty  bags  involved  In  the  case, 
the  plaintiffs  rely  upon  a  contract  In  writing 
signed  by  defendant  as  follows: 

"Philomath,  Oregon,  Sept  1st  1883.  Re- 
ceived from  W.  F.  Crosby  14,600  bags  at 
Philomath  warehouse  for  the  purpose  of 
shipping  grain.  Said  bags  are  the  property 
of  Moore,  Ferguson  &  Co.,  San  Francisco, 
and  are  to  be  shipped  to  them  filled  with 
grain  during  the  season  1893-4,  according 
to  the  terms  of  a  certain  warehouse  agree- 
ment entered  into  with  W.  F.  Crosby  on 
July  28th,  1893,  all  bags  not  shipped  or  un- 
accounted for  at  the  expiration  of  this  agree- 
ment May  Slst  1894,  I  hereby  agree  to  pay 
for  at  the  market  price  at  time  of  delivery 
seven  (7)  cents  each.    3.  W.  Ingle." 

The  contract  referred  to  in  the  foregoing 
receipt  is  as  follows: 

"This  agreement  entered  into  between  W.  F. 
Crosby  of  Albany,  Oregon,  party  of  the  flrsf 
part,  and  J.  W.  Ingle,  of  Philomath,  Oregon, 
party  of  the  second  part  this  28th  day  of 
July,  1893,  for  the  purpose  of  on.'^ratlng  the 
grain  warehouses  and  elevaton  situated  on 
the  line  of  the  Oregon  Pacific  Railroad  in 
Benton  County,  Oregon,  at  Philomath  and 
Wren  stations,  upon  the  following  conditions, 
to  wit:  The  party  of  the  first  part  agrees 
to  furnish  the  party  of  the  second  part 
with  bags  and  twine  for  receipt  and  shipment 
of  all  grain  passing  through  said  houRea; 
and  assist  the  party  of  the  second  part  In 
paying  for  service  of  his  employeex  by  mak- 
ing small  advances  upon  the  salaries  due 
them,  said  advances  to  be  deducted  from 
payments  due  said  party  of  the  second  part 
as  hereinafter  mentioned;  the  said  party  of 
the  second  part  agrees  to  operate  said  ware- 
houses at  his  own  expense,  receive,  clean, 
store,  sack  and  ship  grain  to  the  order  of  the 
party  of  the  first  part  make  purcbpsies  from 
farmers  for  the  said  party  of  the  first  part 
at  a  cost  to  the  party  of  the  first  part  of 
two  and  one-half  cents  per  bushel;  said  pay- 


ment to  be  made  by  tbe  party  of  the  first 
part  to  the  party  of  tbe  second  part  upon 
shipment  of  said  grain  less  amount  of  said 
advances  to  employees.  The  bags  furnished 
by  the  party  of  the  first  part  shall  be  ac- 
counted for  by  the  party  of  the  second  part 
as  the  property  of  said  party  of  the  first  part 
and  at  the  expiration  of  this  agreement  on 
May  3l8t  1894,  all  bags  not  accounted  for, 
the  party  of  the  second  part  agrees  to  pay 
to  the  party  of  the  first  part  the  market 
price  of  bags  so  unaccounted  for  at  tbe 
market  price  at  the  time  of  delivery.  Tbe 
party  of  the  first  part  agrees  to  buy  the  grain 
stored  in  said  warehouses  at  the  regular 
market  price;  said  market  price  to  be  de- 
termined and  regulated  by  the  price  of  said 
grain  in  San  Francisco,  less  expense  of 
handling.  Should  the  party  of  the  first 
part  at  any  time  fail  to  pay  such  market 
price,  then  the  party  of  the  second  part 
has  the  right  to  sell  to  others,  provided  be 
can  realize  such  maricet  price.  In  case  of 
the  sale  to  others,  as  above  described,  the 
party  of  the  second  part  shall  par  to  the 
party  of  the  first  part  a  rental  ot  one  per 
cent  per  bushel  on  all  grain  so  sold,  and  at 
tbe  rate  of  four  cents  per  bushel  on  bags 
and  twine;  said  payment  to  be  made  before 
the  shipment  of  such  grain  to  othpr  parties. 
The  said  party  of  the  second  pan  is  hereby 
allowed  to  add  choppers  to  sale  houses,  at 
bis  own  expense,  for  hl<  own  free  use,  and 
shall  be  allowed  to  handle  other  product 
than  grain  without  charge. 

"Witness  our  signatures  the  28th  day  of 
July,  1893.  [Signed]  W.  F.  Crosby.  J,  W. 
Ingle." 

The  finding  with  reference  to  the  contract 
upon  which  the  suit  is  based  follows  the  al- 
legation of  the  complaint  and  reads  as  fol- 
lowst  "On  the  Ist  da*  of  September,  1893, 
the  copartnership  flm  of  Moore,  Ferguson 
&  Co.  delivered  to  tl.e  defendant  fourteen 
thousand  five  hundred  (14,600)  grain  baga, 
for  the  purpose  of  shipping  grain  and  said 
defendant  then  and  there  agreed  in  writing 
to  ship  to  said  Moore,  Ferguson  &  Co.  the 
said  bags,  filled  with  grain,  during  the  sea- 
son 0'  1893-94,  and  by  said  writing  further 
agree<i.  to  pay  at  the  rate  of  seven  (7)  cents 
;  each  for  whatever  number  of  said  bags 
should  not  prior  to  tbe  31st  day  of  May, 
1894,  have  been  so  shipped,  filled  with  grain, 
or  otherwise,  to  the  said  Moore,  Ferguson  ft 
Co.,  or  that  by  him  prior  to  that  time  deliv- 
ered to  said  Moore,  Ferguson  &  Co."  miere 
was  no  finding  as  to  whether  the  bags  in 
question  had  been  accounted  for  by  defendant, 
nor  is  there  any  allegation  in  tbe  complaint 
as  to  tbe  want  of  an  accounting  for  these 
empty  bags.  On  the  contrary,  tbe  complaint 
and  findings  both  proceed  upon  the  theory 
that  tbe  liability  of  defendant  to  pay  for  tbe 
bags  became  absolute  as  to  any  bags  not 
shipped  to  San  Francisco,  "filled  with  grain," 
or  otherwise,  prior  to  May  31,  1894.    This  ia 
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not  a  proper  Interpretation  of  the  contract 
It  was  only  such  baga  aa  should  be  unac- 
counted for  on  the  last-mentioned  date  that 
defendant  agreed  to  pay  tOr.  This  date  was 
not  of  the  essence  of  the  contract,  nor  was 
It  stipulated  In  the  receipt  or  elsewhere  that 
the  defendant  should  account  directly  to 
plaintiffs  for  these  bags.  There  Is  no  evi- 
dence In  the  record  even  tending  to  show  that 
it  was  ever  agreed  that  any  of  these  bags 
should  be  returned  empty  by  defendant  to 
plaintiffs  at  San  Francisco.  The  contract 
left  It  optional  with  defendant  to  use  and 
pay  for  any  of  these  bags  that  he  did  not 
ship,  filled  with  grain,  to  the  plaintiffs,  at 
San  Francisco,  or  to  account  for  any  and 
all  of  the  unused  bags.  The  evidence  shows, 
without  conflict,  that  the  defendant  did  ac- 
count to  Crosby  for  the  bags,  and  it  appears 
from  the  undisputed  evidence  that  the  de- 
fendant was  warranted  In  reaching  the  con- 
clusion that  such  was  his  duty.  He  had  been 
told  In  two  letters  from  plaintiffs  that  he  was 
dealing  In  reference  to  these  same  bags 
with  Crosby,  and  not  with  plaintiffs,  and 
also  told  that  he  must  continue  to  deal 
with  Crosby.  When  this  case  was  here 
on  a  former  appeal,  It  appeared  that  much 
of  this  evidence  had  been  excluded  at  the 
first  trial,  and,  referring  to  It,  the  court  said: 
"The  excluded  evidence  tended  to  show  that 
the  defendant  was  Justified  Ic  treating;  Cros- 
by as  the  agent  of  Moore,  Ferguson  ft  Co.,  In 
the  premises,  and  In  dealing  with  him  as  he 
did."  Curtin  ▼.  Ingle,  137  Cal.  95*  69  Pat 
836,  1018.  In  the  same  case  the  court  also 
said,  speaking  of  the  agreement  between 
Ingle  and  Crosby:  "The  defendant  therefore 
bad  the  right  to  have  that  agreement  con- 
sidered In  connection  with  said  receipt,  as 
they  form  parts  of  the  same  transaction  be- 
tween Crosby  and  defendant"  The  receipt 
made  no  change  In  the  prevlons  contract  or 
arrangement  with  Crosby,  except  to  recite 
that  the  bags  were  the  "property  of  Moore, 
Ferguson  &  Co.,"  provide  that  the  bags 
should  be  shipped  to  plaintiffs,  filled  with 
grain,  and  to  fix  the  price  of  bags  unaccount- 
ed for  at  7  cents.  If  there  had  been  any  pur- 
pose to  change  the  previous  arrangement  and 
contract  to  account:  to  Crosby  for  the  unused 
Dags,  as  this  contract  had  previously  been 
repeatedly  impressed  on  the  mind  o'  the  de- 
fendant by  the  letters  of  the  plaintiffs,  such 
change  could  have  easily  been  provided  for 
In  the  receipt  of  September  1,  1893,  by  say- 
ing therein  that  the  unused  bags  should  be 
paid  for,  accounted  for,  or  be  delivered  to 
plaintiffs  at  San  Francisco  or  in  Oregon,  as 
the  parties  may  have  desired.  The  plain- 
tiffs place  an  Interpretation  on  the  contract 
that  it  win  not  bear,  and  undertake  by  this 
suit  to  force  defendant  to  pay  for  all  these 
unused  bags,  without  giving  him  the  bene- 
fit of  the  option  to  account  for  them,  which 
he  had  by  the  express  terms  of  the  contract 
That  this  date  mentioned  in  the  receipt  of 
May  81,  1894,  was  not  considered  of  the 


essence  of  the  contract  by  the  plalntm  them- 
selves appears  from  their  letter  written  long 
afterwards,  on  May  31,  ISPA,  In  which  th^. 
say:  "Were  In  hopes  that  ywu  would  b« 
able  to  do  something  In  the  grain  line,  es- 
pecially oats,  so  as  to  have  enabled  you  to 
use  the  bags  in  that  way,  but  have  not  been 
advised  that  yon  have  done  anything  in  the 
oat  line."  From  this  It  seems  that  plain- 
tiffs had  been  waiting  until  this  date  In  1895 
without  demanding  either  an  accounting  or 
pay  for  the  bags.  In  the  hope  that  the  bags 
might  yet  be  shipped  to  them,  filled  with 
grain.  And  even  in  this  last  letter  they 
do  not  ask  for  an  accounting  as  to  the  bags, 
nor  do  they  demand  the  delivery  of  the  bags. 
But  they  do,  however.  Inclose  a  statement  of 
account  with  this  letter,  in  which  $806.33  Is 
charged  to  defendant  on  account  of  these 
bags,  and  request  him  to  pay  the  same,  ma 
this  is  "getting  to  be  an  old  matter." 

As  further  evidence  that  the  31st  day  of 
May,  1894,  was  not  intended  as  an  absolute 
limit  of  defendant's  time  to  account  for  the 
unusued  bags,  we  have  the  fact  disclosed  by 
the  plaintiffs'  boolcs  that  Ingle  continued  to 
ship  the  bags,  filled  with  grain,  after  that 
date.  Between  July  81  and  December  31, 
1894,  plaintiffs  received  from  Ingle  2,631  Of 
the  bags  mentioned  in  the  receipt  filled  with 
grain.  And  during  all  those  months  there  Is 
no  demand  from  plalntifls  for  an  accounting 
or  payment  for  unused  bags.  The  plaintiffs 
were  then  resting  on  the  hope  that  defend- 
ant might  yet  be  able  to  return  to  them  all 
the  bags  filled  with  grain. 

In  view  of  all  this  evidence,  it  is  not  fair 
to  say  that  defendant's  retention  of  the  bags 
after  the  date  fixed  by  the  contract  amount- 
ed to  an  election  by  him  to  purchase  them. 
Of  course,  these  secondhand  bags,  as  most  of 
them  are  shown  to  be,  will  not  be  worth  tery 
much  after  the  expense  of  shlpiKng  them 
empty  back  to  San  Francisco  is  paid.  And 
they  are  probably  not  worth  7  cents  apiece 
in  Oregon.  Therefore  it  becomes  important 
to  consider  and  construe  the  various  con- 
tracts, receipts,  and  letters  between  the  par- 
ties properly.  If  there  was  uncertainty,  as 
there  seems  to  have  been,  in  regard  to  the 
liability  ol  the  parties,  the  plaintiffs  were  at 
least  as  much  responsible  for  that  uncertain- 
ty as  the  defendant;  and  it  behooved  them, 
in  that  condition  of  affairs,  to  put  the  de- 
fendant clearly  In  default  so  that  they  could 
maintain  the  burden  upon  them  to  show  that 
he  had  broken  his  contract  They  should  not 
have  Ignored  that  branch  of  the  contract 
which  looked  to  an  accounting  for  or  return 
of  these  unused  bags  in  Oregon,  but  should 
have  made  some  demand  either  directly  for 
the  accounting,  or  embracing  that  In  the 
alternative.  We  think  the  undisputed  evi- 
dence, as  disclosed  by  the  record,  warrants 
the  legal  conclusion  that  plaintiffs  are  not 
entitled  to  recover  for  these  empty  bags. 

Aside  from  the  foregoing,  the  Judgment 
must  be  reversed  and  a  new  trial  had  for 
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another  reason.  Without  objection,  the  de- 
fendant teatifled  aa  foUowa:  "I  Informed 
Uoore,  Ferguson  &  Co.  aboat  the  unuaed 
bags— 'Where  they  were.  That  was  about 
Jane  or  Jvdj,  1894.  I  wrote  them.  In  BvHy- 
stance,  this:  That  the  grain  season  for  har- 
vesting was  now  approaching,  and  that  they 
had  better  make  aome  disposition  of  the 
bags;  that  they  could  now  use  them  and 
save  themselves,  but,  if  they  Intended  to  hold 
me  for  them  on  a  cash  basis,  they  would  get 
left  And  I  think  I  said,  too,  that  they  un- 
derstood fully  that  I  was  to  return  all  sacks 
empty,  and  to  be  held  responsible  for  them." 
It  was  subsequently  denied  by  a  witness  on 
behalf  of  plaintlfCs  that  the  firm  had  ever 
received  any  such  letter  from  defendant. 
Even  If  we  admit  that  the  contract  and  un- 
derstanding was  that  defendant  should  ac- 
count direct  to  plaintlfts  for  the  bags,  here  is 
evidence  tending  to  show  that  he  did  in  fact 
so  account.  He  says  he  told  them  where  the 
bags  were,  and  that  be  did  this  at  Just  about 
the  date  that  he  bad  agreed  to  either  ac- 
coimt  or  pay  for  the  bags.  This  was  all  that 
was  necessary  for  him  to  do  in  the  way  of 
accounting,  except,  perhaps,  on  demand,  to 
deliver  the  bags  at  the  place  where,  as  he 
fnrther  testified,  tbey  were  stored;  and,  as 
we  have  seen,  no  such  demand  was  ever 
made.  The  reception  of  this  evidence  with- 
out objection  shows  that  it  was  treated  by 
all  parties  as  a  matter  in  issue  before  the 
court.  And  indeed,  from  plaintiffs'  construc- 
tion of  the  contract— that  the  accounting  for 
the  bags  should  have  been  directly  to  them 
—it  was  a  matter  of  the  utmost  importance 
for  them  to  establish,  and  for  the  coiut  to 
And,  that  there  had  been  no  accounting  to 
them  for  the  bags.  And  yet  there  is  no  find- 
ing at  all  on  this  subject  There  is  no  find- 
ing that  there  were  any  bags  unaccounted 
for  to  plaintiffs.  Defendant  agreed  to  pay 
for  such  bags  only  as  were  not  shipped  or 
were  unaccounted  for.  In  view  of  the  fore- 
going evidence,  no  Judgment  could  properly 
be  entered  upon  this  contract  without  some 
disposition  in  the  findings  of  this  most  im- 
portant condition  of  defendant's  liability  un- 
der his  contract 

As  the  record  stanas,  the  contract  does  not 
■nstain  the  allegations  of  the  complaint.  The 
evidence  also  fails  to  support  the  findings 
quoted  above,  for  the  reason  that  an  im- 
portant condition  of  the  written  contract  re- 
lied on  is  omitted  from  the  finding  as  to  what 
the  contract  was.  Further,  there  is  no  find- 
ing at  all  as  to  whether  there  were  any  bags 
unaccounted  for  at  the  time. 

Respondent  contends  that  the  statement  of 
account  forwarded  to  defendant  May  31, 
1895,  and  to  which  no  reply  was  subsequent- 
ly made  by  defendant  amounted  to  an  ac- 
count stated,  and  was  sufiicient  to  si'pport 
the  findings  as  to  defendant's  liability  for 
the  price  of  the  bags.  It  is  admitted,  how- 
ever, that  this  suit  Is  not  based  on  an  ac- 
count stated.     The  statement  of  account 


therefore,  and  failnre  to  reply  to  It  can  OQly 
be  looked  to  as  evidence  in  the  nature  of  an 
admission  on  the  part  of  defendant  If  de- 
fendant had  replied  to  the  letter  containing 
the  statement  denying  all  liability  to  pay 
the  claim,  of  course  the  statement  would 
have  amounted  to  nothing  as  evidence;  and 
we  think  the  same  rule  should  apply  where 
the  defendant  declares  in  advance  that  be 
does  not  intend  to  acquiesce  in  the  state- 
ments of  plaintiffs  when  be  fails  to  reply  to 
them. 

On  December  28,  1883,  plaintiffs  had  writ- 
ten to  defendant  saying  that  "any  bags  not 
shipped  to  us  with  grain  by  the  close  of  the 
season  we  will  expect  you  to  pay  for  as  per 
terms  of  your  receipt  sent  us."  Defendant 
replied  to  this  letter  on  January  1,  1894,  as 
follows:  "Your  two  letters  of  recent  date  to 
hand  and  contents  noted.  I  am  somewhat 
surprised  at  the  way  you  talk  now.  In  the 
beginning  you  ignored  me  altogether  and  ex- 
pressed surprise  that  I  should  be  trying  to 
deal  with  two  parties  at  the  same  time.  It 
seems  to  me  that  you  would  now  take  your 
own  medicine  and  deal  with  Hr.  Crosby 
alone.  I  want  to  state  now  that  I  am  not 
dealing  with  you  but  Mr.  Crosby,  and  that 
if  you  have  any  such  contract  with  him 
about  bags  you  must  look  to  him  to  fulfill 
it  for  I  have  no  such  arrangement  My  con- 
tract with  him  speaks  for  Itself,  and  you 
need  not  suppose  for  a  moment  that  you  can 
make  suggestions  to  me  by  mail,  and  be- 
cause I  do  not  see  fit  to  answer,  that  I  there- 
fore acquiesce.  Please  bear  in  mind  that  I 
am  dealing  with  Mr.  Crosby."  This  letter, 
as  it  seems  to  us,  ought  to  destroy  the  force 
of  any  inference  that  in  its  absence  might 
be  drawn  from  liis  subsequent  failure  to 
answer  plaintiffs'  letters.  Certainly  this  let- 
ter contained  an  express  repudiation  of  any 
intention  on  the  part  of  defendant  to  ever 
admit  that  he  was  liable  to  pay  plaintiffs  for 
tbese  unused  bags,  or  that  he  was  dealing 
with  plaintiffs  at  all  concerning  them.  The 
contract  concerning  the  twine  was  between 
Crosby  and  defendant  and,  so  far  as  this 
twine  is  concerned,  there  is  nothing  to  show 
that  plaintiffs  were  subsequently  substituted 
for  Crosby  as  a  party  to  said  contract  The 
twine  is  not  even  mentioned  In  the  receipt 
Therefore  the  evidence  failed  to  show  that 
defendant  purchased  any  twine  from  plain- 
tiffs. The  statement  of  account  of  May, 
1895,  cannot  be  treated  as  evidence  as  to 
purchase  of  twine,  for  the  reasons  already 
stated. 

As  to  the  item  of  $34.30  cash,  it  does  ap- 
pear from  the  evidence  that  plaintiffs  ren- 
dered a  statement  of  account  directly  to  de- 
fendant on  September  11,  1893,  charging  him 
with  this  item  as  a  balance  due  plaintiffs  on 
a  certain  transaction  concerning  a  shipment 
of  oats  from  defendant  through  Crosby.  It 
seems  that  the  defendant  did  not  reply  to 
this  statement  This  was  some  evidence  of 
indebtedness  as  to  this  item,  and  is  sufficient 
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to  sustain  the  finding  tn  regard  to  It.    Hew- 
ever,  this  does  not  support  the  Judgment. 

We  advise  that  the  Judgment  and  order 
denying  a  new  trial  be  reversed. 

I  concur:    OHIPMAN,  0. 

For  the  reasons   glvMi   in  the  foregoing 
opinion,  the  Judgment  and  order  denying  a 
new   trial    are   reversed.     YAS   DYKE, 
SHAW,  J.;  ANGELLOTTI,  J. 


ADCOCK  V.  OREGON  R.  ft  NAV   CO. 
(Supreme  Court  of  Oregon.    June  'M,  1904.) 

PERSONAL  INJUBT— DAMAGES— EXCESSIVENESS 
— POWEB  OF  COURT  TO  REQUIRE  REMITTITUR— 
GROUNDS  OF  DAMAGES— PUYSICAI.  INJURIES 
— RESULTING  NERVOUSNESS. 

1.  Under  an  allegation  of  a  physical  injury, 
plaintiff  cannot  recover  damages  for  an  injury 
resulting  from  a  fright  or  a  mere  nervous  shock. 

2.  In  an  action  for  personal  injuries,  in  which 
no  injury  to  the  nervous  system  was  alleged, 
and  plaintiff's  counsel  disclaimed  any  intention  to 
show  such  injury  as  an  item  of  damage,  evi< 
dence  that  plaintiff  bad  been  nervous  since  the 
accident  was  not  objectionable  as  relating  to 
an  element  of  damage  not  claimed  by  the  com- 
plaint. 

3.  In  an  action  for  personal  injuries,  in  which 
it  appeared  that  plaintiff  was  strong  and  robust 
before  the  accident,  and  had  been  nervous  since, 
an  inference  that  the  nervousness  was  the  result 
of  the  physical  injury  was  justified. 

4.  In  an  action  for  personal  injuries,  the  court 
has  power  to  order  a  remittitur  of  a  part  of 
the  damages  awarded  by  the  verdict,  as  a 
condition  to  overrul>ng  the  motion  for  a  new 
trial. 

5.  Where,  In  an  action  of  tort.  It  clearly  ap- 
pears that  the  Jury  were  influenced  by  passion 
or  prejudice,  the  error  cannot  be  cured  by  re- 
mitting a  part  of  the  verdict. 

6.  Where,  in  an  action  for  personal  injuries, 
defendant's  motion  for  a  new  trial  was  based  on 
the  ground  of  excessive  damages,  appearing  to 
have  been  given  under  the  Influence  of  passion 
and  prejudice,  and  also  upon  the  insufficiency 
of  the  evidence  to  justify  the  verdict,  it  must 
be  presumed  on  appeal  that  an  order  requiring 
a  remittitur  of  half  the  damages  assessed  as  a 
condition  to  denying  the  motion  for  a  new  trial 
was  based  in  part  on  the  insufficiency  of  the 
evidence,  and  not  on  a  conviction  that  the  ver- 
dict was  the  result  of  passion  and  prejudice. 

7.  An  order  of  the  trial  court  allowing  or  re- 
fusing a  motion  for  a  new  trial  is  not  assign- 
able as  error  on  appeal. 

Appeal  from  Circuit  Court,  Umatilla  Coun- 
ty; W.  B.  Ellis,  Judge. 

Action  by  Elizabeth  Adcock  (formerly  Do- 
zier)  against  the  Oregon  Railroad  &  Navi- 
gation Company.  From  a  Judgment  for 
plaintiff,  defendant  appeals.     Affirmed. 

This  is  an  action  to  recover  damages  for 
an  injury  to  the  plaintiff  caused  by  the  col- 
lision of  a  cook  car  upon  which  she  was 
working  with  one  of  defendant's  cars.  The 
complaint  alleges  that  by  such  collision  she 
"was  violently  thrown  against  the  side  of 
the  said  cook  car,  •  •  •  and  was  thereby 
greatly  Injured  and  bruised  in  and  upon  the 

1  e.  S«e  New  Trial,  vol.  37,  Cent.  DltT.  i  326. 


head  and  in  and  upon  the  right  side  and  hip 
of  her,  the  said  Elhsabeth  Dozler,  the  plain- 
tiff herein,  and  her  right  arm  was  then  and 
there  burned  and  scalded,  so  that  the  said 
Elizabeth  Dozier  thereby  became  sick  and 
unable  to  work,  and  suffered  great  bodily 
pain  and  anguish,  and  was  confined  to  ber 
bed  and  room  for  a  period  of  about  three 
^eeks,  and  was  permanently  injured  In  tbe 
use  of  ber  left  eye  and  right  leg,  and  is  un- 
able, by  reason  thereof,  to  use  her  said  left 
leg  and  right  arm  as  prior  to  said  injury, 
and  her  eyesight  has  been  thereby  greatly 
impaired,  to  the  damage  of  the  plaintiff 
three  thousand  dollars  ($3,000)."  The  an- 
swer denies  the  negligence  alleged,  and,  for 
affirmative  defense,  avers  that  the  injury  to 
the  plaintiff  was  due  to  the  negligence  of  a 
fellow  servant  and  to  her  own  contributory 
negligence.  At  the  beginning  of  the  trial, 
however,  the  attorneys  for  the  defendant 
stated  to  the  court  and  Jury  that  It  admit- 
ted its  negligence,  and  that  plaintiff  was  not 
guilty  of  contributory  negligence,  and  there- 
fore the  only  issue  upon  wldch  plalntltr 
would  be  required  to  present  proof  would  be 
as  to  the  ektent  of  her  injuries  and  the 
amount  of  her  damages.  The  Jury  returned 
a  verdict  in  favor  of  the  plaintiff,  assessing 
her  damages  at  fl,GoO.  The  defendant  mov- 
ed to  set  aside  the  verdict  and  for  a  new 
trial  on  the  ground  (1)  of  excessive  damages, 
appearing  to  have  been  given  under  the  in- 
fluence of  passion  or  prejudice;  (2)  insuffi- 
ciency of  the  evidence  to  Justify  the  verdict ; 
and  (3)  error  in  law  occurring  at  the  trial. 
Upon  the  hearing  of  the  motion,  the  court 
was  of  the  opinion  that  the  verdict  was  ex- 
cessive, and  should  not  have  been  for  a 
larger  sum  than  $825,  but,  upon  a  remittitur 
by  plaintiff  of  one-half  of  the  verdict,  tin* 
motion  was  overruled,  and  Judgment  entered 
In  her  favor  for  that  amount  and  the  costs  of 
the  action.  From  this  judgment  the  defend- 
ant appeals,  assigning  error  in  the  admission 
of  testimony  and  in  overruling  the  motion 
for  a  new  trial. 

W.  W.  Cotton,  for  appellant.  J.  J.  Bal- 
leray,  for  respondent. 

BE<VN,  J.  (after  stating  the  facts).  The 
plaintiff  gave  evidence  tending  to  show  that 
before  the  accident  she  was  a  strong,  healthy, 
and  robust  woman;  that  she  was  injured 
upon  the  head,  had  one  arm  scalded,  anc: 
was  hurt  upon  the  shoulder,  hip,  and  knee: 
that  she  was  removed  to  a  neighboring 
house  and  confined  to  her  bed  for  about  thre*.' 
weeks;  that  thereafter  she  was  removed  to 
her  daughter-in-law's  house,  in  Nolin,  and 
for  a  number  of  weeks  was  unable  to  do  any- 
thing, but  had  to  be  assisted  In  dressing; 
that  she  was  weak  and  became  tired  and 
exhausted  easily;  that  she  complained  of 
her  side,  back,  knee,  and  arm;  that  at  the 
time  of  the  accident  her  name  was  Dozler, 
but   she    was    married   about   two    montli.s 
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tb«reafter  to  her  present  husband,  Adcock. 
Her  son  John  Dosler  was  called  as  a  wit- 
nesi  on  her  behalf,  and  testified,  oyer  the  ob- 
jection and  exception  of  defendant,  among 
other  things,  as  follows:  "Q.  What  has  been 
jonr  mother's  condition  as  to  being  nerv- 
ous? A.  She  complains  of  being  very  nerv- 
ous at  times.  Q.  Can't  you  observe,  your- 
self? A.  Yes,  sir;  I  can  notice  a  great  dif- 
ference. Q.  What  is  her  condition?  A.  I 
<'aii't  say  exactly  what  her  conditions  are.  I 
am  uot  a  physician,  and  am  unable  to  say." 
Thereupon  plalutifF's  counsel,  by  leave  of  the 
"•ourt,  propounded  to  the  witness  the  follow- 
ing leading  question:  "Every  since  that  ac- 
cident, has  she  l>een  nervous?"  and  the  wit- 
ness answered:  "Yes,  sir."  Dr.  McFaul,  a 
practicing  physician,  testified  that  lie  exam- 
ined the  plaintiff  at  his  office  some  time 
prior  to  July  7,  1903,  and  thereupon,  over 
the  objection  and  exception  of  the  defendant, 
was  asked  and  answered  the  following  ques- 
tioos:  "Q.  What  was  her  condition  as  to  her 
nervousness?  A.  She  was  suffering  consider- 
ably. I  couldn't  tell  particularly  about  the 
nervous  conditions.  She  was  suffering  ap- 
parently considerable  at  the  time.  Q.  Doc- 
tor, what  is  the  probable  result— I  mean  to 
the  nervous  system— of  a  sudden  Jar  or  Jolt 
from  a  collision  of  a  railroad  train?"  Ob- 
jection was  made  to  this  question  on  the 
ground  that  the  testimony  called  for  was 
immaterial  and  at  variance  with  the  allega- 
tions of  the  complaint,  when  counse  for  the 
plaintiff  stated  that  in  asking  questiunit  he 
Uisclaimed  any  right  to  damages  for,  ov  In- 
tent to  prove,  any  injury  to  the  brain  or 
uervotis  system  of  the  plaintiff,  or  any  psy- 
chic or  mental  disturbance,  and  wltbdre-K 
the  last  question  prt^rannded  to  the  witness. 
It  Is  argued  that  the  testimony  in  refer- 
ence to  plalntlfTs  being  nervouf  after  the 
accident  was  incompetent,  under  the  allega- 
tions of  the  complaint,  because  not  alleged 
as  a  matter  of  special  damages.  A  genera! 
allegation  of  damages  will  let  in  evidence  ot 
sQdh  damages  as  are  the  natural  and  nec- 
essary result  of  the  injury  complained  of, 
bat,  it  the  plaintiff  seeks  to  recover  dam- 
ages not  so  connected  with  the  injtury  al- 
leged, he  must  plead  them.  Where  a  plain- 
tiff alleges  that  his  person  has  been  Injured, 
and  proves  the  allegation,  the  law  impllea 
damages,  and  be  may  recover  such  as  nec- 
essarily and  immediately  follow  from  the  In- 
jury, under  a  general  allegation  that  dam- 
ages were  sustained.  If  he  seeks,  however, 
to  recover  damages  for  consequences  which 
do  not  necessarily  and  immediately  arise 
from  the  injury  alleged,  he  must  aver  the 
special  damages  which  he  seeks  to  recover. 
Under  an  allegation  of  a  physical  Injury, 
therefore,  the  plaintiff  cannot  recover  dam- 
ages for  an  injury  resulting  from  fright  or  a 
mere  nervous  shock.  Maynard  v.  Oregon 
Kallnmd  Co.,  43  Or.  63,  72  Pac.  590;  Kleiner 
V.  Third  Avenue  R.  Co.,  192  N.  Y.  103,  36  N. 


B.  497.  The  evidence  objected  to,  however, 
was  not  offered  or  admitted,  as  we  under- 
stand the  record,  for  the  purpose  of  proving 
damages  for  an  injury  to  the  nervous  sys- 
tem of  the  plaintiff,  but  merely  as  proof  of 
one  of  the  manifestations  of  the  physical  in- 
jury complained  of.  The  evidence  was  that 
ever  since  the  accident  the  plaintiff  had  been 
"nervous,"  without  any  particular  indication 
as  to  what  was  meant  by  the  term.  The 
word  "nervous"  is  a  generic  term,  having 
many  different  meanings,  and  it  Is  manifest 
from  the  disclaimer  of  counsel  of  an  inten- 
tion to  show  injury  to  the  nervous  system  as 
an  item  of  damage  that,  as  employed  in  the 
questions  and  answers,  it  simply  means  that 
the  plaintiff  was  excitable  and  easily  agi- 
tated or  annoyed,  as  the  result  of  her  phys- 
ical injury,  not  that  she  was  suffering  from 
a  nervous  disease  caused  by  the  accident. 
There  was  no  attempt  to  prove  injury  to  the 
nervous  system,  or  that  plaintiff  was  suffer- 
ing from  any  nervous  derangement,  and 
therefore  we  do  not  think  the  rule  Invoked 
by  counsel  is  applicable  to  the  case  in  hand. 

It  is  urged  that  plaintiff  failed  to  show 
that  the  nervousness  referred  to  by  the  wit- 
ness resulted  from  the  accident  The  law  Is 
that  damages  recoverable  for  an  injury  are 
limited  to  its  natural  and  probable  conse- 
quences, and  In  such  case  the  question  al- 
ways is  whether  there  Is  sufficient  connection 
between  the  wrongful  act  and  the  injury. 
It  Is  not  sought,  however,  to  prove  plaintUTa 
nervousness  as  a  ground  of  damages.  It  Is 
shown  that  she  was  a  strong,  robnst  woman 
prior  to  the  accident,  and  ever  since  that 
time  has  been  nervous;  Inferentially  indi- 
cating at  least  that  her  nervousness  was  the 
result  of  the  physical  injury  sustained  at  thtt 
time. 

It  Is  next  contended  that  the  court  had 
no  power  or  authority  to  overrule  defend- 
ant's motion  for  a  new  trial  on  condition 
that  plaintiff  remit  one-half  of  the  damages 
assessed  by  the  verdict.  The  power  of  the 
court  to  require  the  entry  of  a  remittitur 
in  an  action  to  recover  damages  for  a  tort, 
as  a  condition  to  overruling  a  motlou  for  a 
new  trial,  has  sometimes  been  denied;  but, 
according  to  the  weight  of  authority,  the 
power  exists,  unless  it  Is  apparent  that  the 
verdict  was  the  result  of  passion  and  preju- 
dice. In  the  early  case  of  Blunt  t.  Little, 
3  Mason,  102,  Fed.  Cas.  No.  1,578,  which 
was  an  action  to  recover  damages  for  a  ma- 
licious prosecution,  Mr.  Justice  Story  said 
that  when  It  clearly  appears  that  the  Jury 
have  committed  a  grave  error,  or  have  acted 
from  improper  motives,  or  have  given  dam^ 
ages  excessive  in  relation  to  the  person  or 
the  Injury,  it  Is  the  duty  of  the  court  to 
Interfere  and  prevent  the  wrong,  and  that 
the  case  before  him  would  he  submitted  to 
another  Jury  unless  the  plaintiff  remitted  a 
part  of  the  damages  assessed  by  the  jury. 
The  remission  was  made,  and  a  new  tria] 
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refused.  In  Boyle  ▼.  Dixon,  97  Mass.  208, 
98  Am.  Dec.  80,  the  Jury  rendered  a  verdict 
In  favor  of  the  plaintiff  for  $800.  On  the 
hearing  of  a  motion  to  set  aside  the  verdict 
for  excess  of  damages  and  as  contrary  to 
the  weight  of  the  evidence,  the  court  was  of 
opinion  that  the  verdict  was  excessive,  but, 
in  consequence  of  the  plalntifTs  offer  to  remit 
one-half  thereof,  ordered  it  to  stand.  Upon 
appeal  the  ruling  was  affirmed,  Mr.  Justice 
Gray  saying:  "The  defendant  has  no  ground 
of  exception  to  the  action  of  the  superior 
court  upon  the  motion  for  a  new  trial.  Such 
a  mjotion,  so  far  as  it  depends  upon  the 
weight  of  evidence  or  other  matter  of  fact, 
Is  exclusively  addressed  to  the  discretion  of 
the  presiding  Judge.  When  the  damages 
awarded  by  the  Jury  appear  to  the  Judge  to 
be  excessive,  he  may  either  grant  a  new 
trial  absolutely,  or  give  the  plaintiff  the  op- 
tion to  remit  the  excess,  or  a  portion  thereof, 
and  order  the  verdict  to  stand  for  the  residue. 
The  Judge  in  this  case  having  adopted  the 
latter  course,  and  ordered  the  verdict  to  stand 
for  the  sum  of  four  hundred  dollars,  the 
only  question  of  law  arising  thereon  is  wheth- 
er the  law  woukl  warrant  a  verdict  for  this 
amount."  In  Northern  Pacific  Railroad  v. 
Herbert,  lie  U.  S.  642,  6  Sup.  Ct.  590,  29  L. 
Eld.  755,  which  was  a  personal  Injury  action, 
the  plaintiff  recovered  a  verdict  for  $25,000. 
The  court  overruled  a  motion  for  a  new 
trial  on  condition  that  plaintiff  should  remit 
$15,000  of  the  verdict,  and  upon  appeal  the 
Judgment  was  affirmed.  The  doctrine  of  this 
case  'tvas  challenged  in  the  subsequent  case 
of  Arkansas  Cattle  Co.  v.  Mann,  130  U.  S. 
69,  8  Sup.  Ct  458,  32  L.  Ed.  864,  and  the 
court  asked  to  re-examine  the  question  in  the 
light  of  the  authorities.  It  did  so,  and, 
as  a  result  of  its  examination,  says:  "The 
practice  which  this  court  approved  in  North- 
em  Pacific  Railroad  v.  Herbert  is  sustained 
by  sound  reason,  and  does  not  in  any  Just 
sense  Impair  the  constitutional  right  of  trial 
by  Jury.  It  cannot  be  disputed  that  the 
court  is  within  the  limits  of  its  authority 
when  it  sets  aside  the  verdict  of  the  Jury  and 
grants  a  new  trial  where  the  damages  are 
palpably  or  outrageously  excessive.  But  In 
considering  whether  a  new  trial  should  be 
granted  upon  that  ground,  the  court  neces- 
sarily determines,  in  its  own  mind,  whether 
a  verdict  for  a  given  amount  would  be  lia- 
ble to  the  objection  that  It  was  excessive. 
The  anthority  of  the  court  to  determine 
whether  the  damages  are  excessive  implies 
authority  to  determine  when  they  are  not  of 
that  character.  To  indicate,  before  passing 
upon  the  motion  for  a  new  trial,  its  opinion 
that  the  damages  are  excessive,  and  to  re- 
quire a  plaintiff  to  submit  to  a  new  trial, 
unless;  by  remitting  a  part  of  the  verdict, 
he  removes  that  objection,  certainly  does 
not  deprive  the  defendant  of  any  right,  or 
give  him  any  cause  for  complaint.  Notwith- 
standing Buch  remission,  it  is  still  open  to 


him  to  show,  in  the  court  which  tried  the 
case,  that  the  plaintiff  was  not  entitled  to  a 
verdict  in  any  sum,  and  to  insist,  either  in 
that  court  or  in  the  appellate  court,  that  such 
errors  of  law  were  committed  as  entitled  him 
to  have  a  new  trlol  of  the  whole  case."  To 
the  same  effect  are  numerous  authorities  col- 
lected in  18  Enc.  PL  &  Pr.  125;  8  Sedgwick, 
Dam.  (8th  Ed.)  g  1322;  2  Sutherland,  Dam. 
(3d  Ed.)  §  459. 

We  are  clear,  therefore,  that  it  Is  within 
the  power  of  a  trial  court,  as  a  condition  to 
overruling  a  motion  for  a  new  trial,  to  re- 
quire the  entry  of  a  remittitur  of  a  part  of 
the  verdict  in  an  action  of  tort,  when,  in  its 
opinion,  the  verdict  is  excessive. 

It  is  contended,  however,  that  In  this  case 
the  court  could  not  have  required  the  plain- 
tiff to  remit  one-half  of  the  verdict  In  her 
favor,  except  upon  the  theory  that  the  Jury- 
were  Influenced  by  passion  and  prejudice. 
If  such  had  been  the  view  entertained  by  the 
court,  the  proper  practice  would  undoubtedly 
have  been  to  grant  a  new  trial,  as  the  part 
of  the  verdict  allowed  to  stand  would  have 
been  as  much  tainted  by  passion  and  preju- 
dice as  that  which  was  remitted.  Where 
the  damages  assessed  are  excessive,  in  the 
opinion  of  the  trial  court,  or  not  Justified  by 
the  evidence,  the  error  may  in  many  cases 
be  obviated  by  remitting  the  excess;  but, 
where  it  clearly  appears  that  the  Jury  were 
influenced  by  passion  or  prejudice,  the  error 
cannot  be  cured  by  merely  remitting  a  part 
of  the  verdict,  but  it  must  be  entirely  reject- 
ed, since  the  effect  is  to  cast  suspicion  on  the 
conduct  of  the  Jury  and  their  entire  finding. 
Stafford  v.  Pawtucket  Haircloth  Co..  2  Cliff. 
82,  Fed.  Cas.  No.  13.276;  Loewenthal  v. 
Streng,  90  111.  74;  Chicago  &  N.  W.  R.  Co. 
V.  Cummings,  20  111.  App.  383;  Steinbnchel 
V.  Wright,  43  Kan.  307,  23  Pac.  560.  But 
we  cannot  assume  in  this  case,  from  the  mere 
fact  that  the  court  required  a  remittitur  of 
half  the  amount  of  damages  assessed  by  the 
Jury,  as  a  condition  to  denying  the  motion 
for  a  new  trial,  that  it  believed  that  Itte 
verdict  was  the  result  of  passion  and  preju- 
dice. There  is  no  finding  to  that  effect  The 
recital  in  the  order  Is  that  It  appeared  to  the 
court  that  the  damages  assessed  were  ex- 
cessive. The  motion  for  a  new  trial  was  bas- 
ed on  the  ground  of  excessive  damages,  ap- 
pearing to  have  been  given  under  the  in- 
fluence of  passion  and  prejudice,  and  also 
upon  the  lusufflciency  of  the  evidence  to  Jus- 
tify the  verdict;  and  It  may  have  been,  and 
we  must  assume  was,  allowed  in  part  for 
the  latter  reason.  Moreover,  an  order  of  a 
trial  court  allowing  or  refusing  a  motion 
for  a  new  trial  is  not  assignable  as  error, 
under  the  practice  in  this  state.  Kearney  v. 
Snodgrass.  12  Or.  311,  7  Pac.  309;  Beekman 
V.  HamUn,  23  Or.  313,  31  Pac.  ''•07.  And 
It  is  therefore  at  least  doubtful  whether  a 
party  against  whom  a  verdict  has  been  ren- 
4ered  can  assign  as  error  on  appeal  tbe  ove]> 
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rollns  of  his  motion  for  a  new  trial  on  con- 
dition that  his  adversary  will  remit  a  part 
thereof  In  his  favor.  18  Enc.  PI.  &  Pr.  ISa 
There  being  no  error  In  th»  record,  the 
lodgment  Is  affirmed. 


(fi  or.  1«7) 

WRIGHT  et  al.  t.  LYONS  «t  al. 
(Sapreme  Court  of  Oregon.     June  20,  1904.) 

laitES  ARD  inNIRO— LODC  CLAIM— ESTABLISH- 
MENT— MABKINO  BOUNDABIES — STATE  BBQU- 
LATIONS— FEDEBAL  AND  STATE  BEqUIBEVEHTS 
—CONFLICT. 

1.  Where  locators  of  a  lode  claim.  In  mark- 
ing the  same,  omitted  to  establish  the  center 
end  posts  or  monuments,  and  did  not  cause  to 
l>e  attached  to  the  copy  of  notice  of  location 
delivered  to  the  cleric  for  record  an  affidavit  in 
proof  of  the  work  required  to  be  done  by  B.  & 
C.  Ck>mp.  I  8977,  as  required  by  sections  3975, 
89TB,  sQch  omissions  were  fatal  to  a  valid  initia- 
tion of  their  title. 

2.  B.  &  a  Comp.  H  8976,  8976,  requiring  loca- 
tors of  a  lode  claim  to  establish  the  center  end 
posts  or  monuments  of  the  claim  in  a  particular 
nianner,  and  to  attach  to  the  copy  of  notice  of 
location  filed  with  the  clerk  of  the  county 
wherein  the  claim  is  sitoated  an  affidavit  of 
proof  of  the  work  required  to  be  done  by  sec- 
tion 3977,  as  conditions  precedent  to  the  estab- 
lishment of  a  valid  claim,  are  not  in  conflict 
with  Rev.  gt.  U.  8.  H  2319.  2322,  2824  (U.  8. 
Comp.  St.  1901,  pp.  1424-142G],  requiring  that 
the  location  of  such  a  claim  shall  l>e  distinctly 
marked  on  the  ground,  so  that  its  boundaries 
can  be  readily  traced,  etc. 

Appeal  from  Clrcnlt  Conrt,  Malbeur  Oonn- 
ty;   M.  D.  ClUtord,  Judge. 

▲cdon  by  George  Wright  and  others  against 
01  B.  Lyons  and  others.  From  a  Judgment 
In  favor  of  defendants,  plaintlfTs  appeal.  Af- 
firmed. 

According  to  the  complaint  filed  In  this 
cause,  George  Wright  and  R.  M.  Turner,  be- 
ing citizens  of  the  United  States,  and  above 
the  age  of  21  years,  on  September  3,  1901, 
entered  and  discovered  upon  the  public  do- 
main a  quartz  ledge  or  lode  of  mineral-bear- 
ing rock  in  place,  and  located  a  claim  there- 
on, being  1,450  feet  along  the  lode  by  800 
feet  on  each  side,  by  conspicuously  posting 
a  notice  of  such  location  at  the  point  of  dis- 
covery, and  causing  the  same  to  be  staked 
and  marked  upon  the  ground  as  follows: 
"One  stake  at  point  of  discovery  with  said 
notice  of  location  posted  thereon.  One  stake 
on  the  northwest  comer,  one  stake  on  the 
northeast  comer;  one  stake  on  the  southeast 
comer  and  one  stake  on  the  southwest  cor- 
ner of  said  quartz  claim,  each  and  all  of  said 
stakes  being  four  inches  In  diameter,  four 
feet  high  above  the  ground,  blazed  Inside  with 
the  words  'Geo.  Wright  Blue  Bucket,'  writ- 
ten on  the  blazed  portion  of  each  of  said 
stakes,  and  each  and  all  of  said  stakes  In- 
tended to  designate  the  point  of  discovery 
and  each  of  the  four  comers,  respectively,  of 
the  said  'Blue  Bucket'  quartz  claim;  each  and 
all  of  the  said  stakes  being  in  conspicuous 
places  and  in  plain  view  of  the  traveling 
public  and  designated  the  comers  of  said 

np.-« 


claim  so  that  th*  boundaries  thoreof  could 
be  readily  traced."  Thereafter  they  cansed  to 
b*  sunk  upon  and  along  the  lode  an  open  cat, 
6  feet  deep,  4  feet  wide,  and  10  feet  in  length 
from  the  point  of  discovery,  and  on  Septem- 
ber 30th  caused  a  notice,  withont  having  at- 
tached thereto  an  affidavit  in  proof  of  the 
work  required  to  be  done  by  section  3977.  B. 
&  C.  Oomp.,  to  be  duly  recorded  in  the  office 
of  the  county  clerk  for  Malheur  county,  in 
Book  B  of  Record  of  Quartz  Locations,  at 
page  134;  the  claim  being  designated  as  the 
"Bine  Bucket  Quartz  Claim."  Plaintiffs  have 
succeeded  to  the  Interest  and  title  of  Wright 
and  Turner,  and,  having  been  ousted,  as  they 
allege,  by  defendants,  demand  judgment  for 
a  recovery  of  possession.  A  demurrer  was 
interposed  to  the  complaint  and  sustained, 
and,  Judgment  having  been  rendered  dismiss- 
ing the  action,  plainUSs  appeal. 

Wm.  Miller  and  Will  R.  King,  for  appel- 
lants.   John  L.  Rand,  for  respondents. 

WOLVERTON,  J.  (after  stating  the  facts). 
Plaintiffs  have  by  their  complaint  herein  set 
oat  in  detail  the  manner  of  locating  the  claim 
in  dispute,  with  a  view  of  determining  the 
entire  controversy  upon  the  demurrer.  Pass- 
ing the  contention  made  that  the  record  does 
not  contain  a  sufficient  description  with  ref- 
erence to  some  natural  object  or  permanent 
monament  to  identify  it  definitely  and  dis- 
tinctly, aa  required  by  Rev.  St  V.  S.  I  2324 
[U.  8.  Oomp.  St  1901,  p.  1426],  we  will  In- 
quire toncUng  the  validity  of  the  location  and 
recording  of  the  claim  under  the  provisions 
of  oar  own  statute,  and  whether  such  statute 
is  Inimical  to,  the  laws  and  regulations  of  the 
United  States  relative  to  the  same  subject 

Section  3975,  B.  ft  C.  Comp.,  provides  that 
a  quartz  claim  shall  be  located  by  posting  on 
the  vein  or  lode  discovered  a  notice  of  such 
discovery  and  location,  indicating,  among 
other  requirements,  the  general  course  or 
strike  of  the  vein  or  lode,  as  nearly  as  may 
be,  with  reference  to  some  natural  object  or 
permanent  monument  In  the  vicinity,  and  by 
defining  the  boundaries  upon  the  surface  so 
that  the  same  may  be  readily  traced.  It  fur- 
ther provides  that  such  boundaries  shall, 
within  30  days  after  the  posting  of  notice,  be 
marked  by  six  substantial  posts,  projecting 
not  less  than  three  feet  above  the  surface  of 
the  ground,  and  not  less  than  four  Inches 
square  or  In  diameter,  or  by  substantial 
mounds  of  stone,  or  earth  and  stone,  at  least 
two  feet  in  height;  that  Is  to  say,  one  of 
such  posts  or  mounds  of  rock  shall  be  estab- 
lished at  each  comer  and  one  at  each  center 
ena  of  the  claim.  Section  3976  provides  that 
such  locator  shall,  within  60  days  from  and 
after  posting  the  location  notice,  file  for  rec- 
ord with  the  recorder  of  conveyances,  if  there 
be  one,  who  shall  be  the  custodian  of  mining 
records  and  miners'  liens,  otherwise  with  the 
clerk  of  the  county  wherein  said  claim  is  sit- 
uated, a  copy  of  such  notice^  having  attached 
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thereto  an  affidavit  showing  that  the  work 
required  to  be  done  by  section  3977  has  been 
pei-formed,  and  that  no  location  notice  shall 
be  entitled  to  record  until  the  work  so  re- 
quired shall  have  been  done,  and  the  affidavit 
in  proof  thereof  attached.  Section  3977  pro- 
vides that  before  the  expiration  of  00  *lays 
from  the  date  of  the  posting  of  the  notice  of 
discovery,  and  before  recording  the  notice  of 
location  as  required  by  the  preceding  section, 
the  locator  must  sink  a  discovery  shaft  upon 
the  claim,  located  to  a  depth  of  at  least  ten 
feet  from  the  lowest  part  of  the  rim  of  such 
shaft  at  the  surface,  or  deeper  if  necessary, 
to  show  by  such  work  a  lode  or  vein  of  min- 
eral deposit  In  place,  and  that  a  cut  or  cross- 
cut or  tunnel  which  cuts  the  lode  at  a  depth 
of  ten  feet,  or  an  open  cut  at  least  six  feet 
deep,  four  feet  wide,  and  ten  feet  in  length 
along  the  lode  from  the  point  where  the  same 
may  be  In  any  manner  discovered,  shall  be 
equivalent  to  such  discovery  shaft,  and,  fur- 
ther, that  the  locator,  or  some  one  for  him, 
who  did  work  upon,  and  has  knowledge  of 
the  facts  relating  to  the  sinking  of,  the  dis- 
covery shaft,  shall  make  and  attach  to  the 
copy  of  the  notice  of  location  to  be  recorded 
an  affidavit  showing  compliance  by  the  lo- 
cator with  the  provisions  of  this  section, 
which  affidavit  shall  be  recorded  with  such 
copy  of  the  location  notice.  These  sections 
of  the  statute  are  made  very  specific,  and  It 
was  intended,  no  doubt,  that  the  locator,  In 
order  to  acquire  a  right  or  initiate  a  title  to 
a  mining  claim,  should  comply  with  them,  at 
least  In  substance.  It  is  plain  In  the  present 
instance  that  Wright  and  Tomer  did  not 
mark  the  boundaries  of  the  claim  in  the  man- 
ner prescribed,  in  that  they  omitted  to  es- 
tablish the  center  end  posts  or  monuments, 
and,  further,  that  they  did  not  cause  to  be 
attached  to  the  copy  of  notice  of  location  de- 
livered to  the  clerk  for  record  an  affidavit 
In  proof  of  the  work  required  to  be  done  un- 
der section  3977,  and  none  such  was  record- 
ed. These  omissions  we  deem  fatal  to  the 
valid  hiitlatlon  of  their  title.  All  these  re- 
quirements pertain  to  the  location  of  the 
claim,  and,  unless  observed  In  their  sub- 
stance, there  can  be  no  location.  No  right  or 
title  In  the  public  domain  can  be  acquired 
without  such  observance.  "The  right  to  the 
possession,"  says  Mr.  Chief  Justice  Walte  in 
Belk  V.  Meagher,  104  U.  S.  279,  284.  26  L. 
Ed.  735,  "comes  only  from  a  valid  location. 
Consequently,  if  there  is  no  location,  there 
can  be  no  possession  under  it  Location  does 
not  necessarily  follow  from  possession,  but 
possession  from  location.  A  location  Is  not 
made  by  taking  possession  alone,  but  by 
working  on  the  ground,  recording  and  doing 
whatever  else  is  required  for  that  purpose 
by  the  acts  of  Congress  and  the  local  laws 
and  regulations."  Citing  this  case  with  many 
others,  Mr.  Llndley,  in  his  valuable  work  on 
Mines  (volume  1  t2d  Ed.]  §  329),  states  the 
principle  eoiicisely  as  follows:  "A  substantial 
compliance  with  the  requirements  of  the  laws. 


federal  and  state,  aa  well  as  local  rules, 
where  they  exist  and  are  not  repugnant  to 
state  or  federal  legislation,  is  a  condition 
precedent  to  the  completion  of  a  valid  loca- 
tion." To  the  same  purpose,  see  Patterson 
V.  Tarbell,  26  Or.  29,  37  Pac.  76;  Horswell 
V.  Ruiz,  67  Cal.  Ill,  7  Pac.  197;  Noyes  v. 
Black  (Mont.)  2  Pac.  769;  Book  v.  Justice 
Min.  Co.  (O.  O.)  58  Fed.  106.  As  the  locators 
have  not  complied  in  substance  with  the  stat- 
utory prerequisites,  they  did  not  acquire  a 
valid  right  of  possession  or  Initiatory  title  to 
the  mine,  such  as  will  afford  their  successors 
In  Interest  or  the  plaintiffs  herein  a  basis  for 
an  action  in  ejectment. 

It  is  Insisted,  however,  that  these  provi- 
sions of  the  state  law  are  repugnant  to  the 
statute  of  the  United  States  relative  to  the 
location  of  lode  claims,  and  therefore  that 
the  locators  are  not  bound  to  observe  them, 
and  may  acquire  and  have  acquired  a  valid 
location  by  an  observance  of  the  United 
States  regulations  only.  All  public  lands  In 
which  mineral  deposits  are  found  are  declar- 
ed by  the  federal  statute  to  be  open  for  occu- 
pation and  purchase  under  regulations  pre- 
scribed by  law,  and  according  to  the  local 
customs  and  rules  of  miners  in  the  several 
mining  districts,  so  far  as  the  same  are  ap- 
plicable and  are  not  Inconsistent  with  the 
laws  of  the  United  States.  Locators,  so 
long  as  they  comply  with  the  laws  of  the 
United  States,  and  with  the  state,  territorial, 
and  local  regulations  not  in  conflict  with  the 
laws  of  the  United  States  governing  their 
possessory  title,  are  given  the  exclusive  right 
of  possession  and  enjoyment;  and  miners  of 
each  mining  district  are  authorized  to  make 
regulations,  not  in  conflict  with  the  federal 
statutes  or  with  the  laws  of  the  state  or 
territory  in  which  the  district  Is  situated, 
governing  the  location,  manner  of  recording, 
and  amount  of  work  necessary  to  hold  ik>s- 
sesslon  of  a  mining  claim,  subject  to  the  fol- 
lowing requirements:  The  location  must  be 
distinctly  marked  on  the  ground,  so  that  Its 
boundaries  may  be  readily  traced;  alt  rec- 
ords of  such  a  claim  must  contain  the  name 
or  names  of  the  locators,  the  date  of  the 
location,  and  such  a  description  of  the  claim, 
by  reference  to  some  natural  object  or  perma- 
nent monument,  as  will  Identify  It;  and,  aft- 
er location,  certain  annual  work  is  to  be  per- 
formed until  patent  issues.  Rev.  St  U.  S. 
a  2319,  2322,  2324  [U.  S.  Comp.  St.  1901,  pp. 
1424-1426].  The  very  terms  of  these  re- 
quirements permit  state  and  local  laws  and 
rules  regulating  the  location  of  mining  claims, 
the  only  limitation  prescribed  being  that  they 
shall  not  conflict  with  the  paramount  law 
providing  for  disposal  of  the  public  mineral 
domain  to  purchasers.  One  of  the  funda- 
mental requisites  Is  that  the  claim  shall  be 
distinctly  marked  on  the  ground;  but  how, 
the  statute  does  not  attempt  to  define,  the 
manner  of  the  marking  being  left  to  the 
regulations  of  the  state  or  the  mining  district 
in  which  the  mine  is  located;   uud  all  rea- 
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aonable  resnlatioiii  IooMok  to  that  end  an 
certainly  within  the  compass  of  the  federal 
law.  So  with  reference  to  the  recordins  of 
the  claim.  The  record  must  at  leaat  aub- 
Btantlally  accord  with  the  United  States  stat- 
ntory  requirements,  but  there  is  here  left 
■cope  for  state  and  district  regulations,  and  a 
reasonable  amount  of  development  work  mny 
be  required,  so  as  to  exiwse  the  lode,  render 
certain  the  discovery,  and  Indicate  the  good 
faittt  of  the  locator;  and.  as  evidence  of  such 
compliance,  proof  may  be  required  that  the 
work  has  been  done.  Such  regulations  are 
not  deemed  to  be  repugnant  to  the  federal 
statute,  and  are  therefore  valid  and  binding 
upon  the  locator,  if  he  would  secure  a  good 
location.  1  Lindley,  Mines  (2d  Kd.)  H  249, 
250;  Erbardt  v.  Boaro,  113  tt.  8.  627,  5 
Sup.  Ct  500,  28  L.  Ed.  1113;  Kendall  v.  Snn 
Juan  Mining  Co.,  144  U.  S.  608,  12  Sup.  Ct. 
770,  36  L.  Ed.  683;  Northmore  v.  Simmons, 
97  Fed.  386,  38  O.  C.  A.  211;  O'Donnell  v. 
Glenn.  8  Mont.  248,  10  Pac.  302,  s.  c  9  Mont 
452,  23  Pac.  1018,  8  L.  R.  A.  628;  Metcalf 
V.  Prescott,  10  Mont  283,  25  Pac.  1037;  Mc- 
Cowan  V.  Maclay,  16  Mont  234,  40  Pac.  002; 
SIssons  V.  Sommers  (Nev.)  65  Pac.  820.  77 
Am.  St  Rep.  815;  Seals  T.  Cone  (Colo.  Sup.) 
62  Pac.  048,  83  Am.  St  Rep.  02.  We  are 
clearly  of  the  opinion  that  the  requirements 
of  our  statute  complained  of  by  plalntlfFs  are 
reasonable  and  within  the  scope  and  pui-pose 
of  the  United  States  statute.  Such  regula- 
tions are  therefore  valid,  and,  the  plaintiffs' 
predecessors  not  having  complied  with  them 
in  the  particniars  hereinbefore  desltrnnted, 
the  demurrer  to  the  complaint  was  properly 
lOBtained. 

It  follows  that  the  judgment  of  the  trial 
court  must  be  affirmed,  and  tt  la  so  ordered. 


(4S  Or.  m) 

inLLER  T.  nEAD  CASIP. 
(Bopreme  Court  of  Oregon.    June  20, 1004.) 

LIR  INSTTBARCB— BENEFIT  SOCIBTIES  —  PAT- 
HBNT  OP  ASSeSSUEiNTS— SUSPENSION— WAIVES 
—APPEAL— BILL  or  JCXCEPTIONS— PLEADINGS 
— ADUI6SI0N8. 

1.  Where  there  Is  no  bill  of  exceptions  In  the 
record,  the  only  queotion  involved  is  whether  the 
findings  of  fact  support  the  jndgment. 

2.  Defendant  benefit  society  declared  assess- 
nents  daring  October  and  Noveml>er,  1898,  pay- 
able daring  the  month  following  such  levy.  In- 
snred  never  paid  sncfa  assessments,  and  became 
HI  January  10,  1899,  and  died  on  January  18th. 
Two  days  prior  to  his  death  the  cleric  of  the 
local  Io(l;e,  without  knowledge  that  insured  was 
serioaslT  ill,  issued  receipts  for  such  assess- 
ments, dating  them  as  of  January  5th,  and  sent 
the  sums  due  therefor  to  defendant,  without  in- 
sured having  certi&ed  that  he  was  in  good 
health.  Proof  of  death  was  submitted  to  de- 
fendant April  6th,  but  it  did  not  return  the 
nwney  so  received  until  July  21st.  The  certifi- 
cate provided  that  it  should  not  be  in  force  at 
B.nj  time  when  the  member  should  be  suspended 
from  the  order,  and  that,  if  he  should  not  pay 
any  assessment  within  the  time  prescribed,  his 
certificate  would  become  void,  and  so  continue 
until  he  was  reinstated,  though  a  suspended 
member  might  be  reinstated  b.v  making  applica- 
tion within  three  months,  certifying  good  health. 


Held,  that  It  was  error  to  b«M  that  there  was  a 
waiver  of  forfeiture,  as  a  matter  of  law,  as  the 
defendant's  general  agent  did  not  know  of  in- 
sured's illness  and  death. 

3.  Facta  admitted  by  pleadings  are  tanta- 
mount to  findings  duly  made. 

Appeal  from  Circuit  (Jourt,  Harney  Coun- 
ty; M.  D.  Clifford,  Judge. 

Action  by  Sarah  C.  Miller  against  the  Head 
Camp,  Pacific  Jurisdiction.  Woodmen  of  the 
World.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Reversed. 

This  is  an  action  by  Sarah  C.  Miller  against 
the  Head  Camp,  Pacific  Jurisdiction,  Wood- 
men of  the  World— a  corporation  organized 
on  the  lodge  plan,  as  a  benefit  society,  under 
the  laws  of  Colorado— to  recover  the  sum  of 
$1,000  on  a  certificate  of  mutual  life  insur- 
ance Issned  by  it  to  her  son  F.  T.  Miller,  and 
in  which  she  is  named  as  the  beneficiary. 
Miller  died  January  18,  1S09,  having  been  a 
member  of  Harney  Valley  Camp,  No.  381,  a 
subordinate  lodge  at  Burns,  Or.:  and,  the 
defendant  refusing  to  pay  any  part  of  the 
sum  specified  in  the  certificate,  this  action 
was  instituted,  the  complaint  lieing  in  the 
usual  form.  The  defense  Is  based  on  the 
ground  that  Miller  died  suspended  from  the 
order.  The  reply  tiaving  alleged  that  a  for- 
feiture of  bis  membership  was  waived  by  the 
defendant  a  trial  wos  had  by  the  court 
without  the  Intervention  of  a  jury,  and  find- 
ings of  fact  and  conclusions  of  law  were 
made,  upon  which  judgment  was  entered  for 
the  plaloticr  in  the  stun  demanded,  and  the 
defendant  appeals. 

A  D.  Stlllman  (C.  M.  Campbell,  of  counsel), 
for  appellant    Daltoa  Bigg!*,  for  respondent 

SfOORB,  C.  J.  (after  stating  the  facts). 
There  being  no  bill  of  exceptions,  the  only 
question  Involved  is  whether  the  findings  of 
fact  support  the  judgment  Noland  v.  Boll, 
24  Or.  470.  33  Pac.  083;  Allen  v.  Leavens,  20 
Or.  104,  37  Pac.  488.  26  L.  R.  A.  620,  46  Am. 
St  Rep.  613;  Richardson  v.  Dunlap,  26  Or. 
270,  38  Pac.  1.  The  court  found,  in  effect 
that  the  defendant  is  a  corporation,  as  al- 
leged; that  it  issued  to  P.  T.  Miller  a  certifi- 
cate in  which  its  by-laws  were  referred  to  as 
a  part  thereof;  that  in  October  and  Novem- 
ber, 1808,  tbe  defendant  duly  declared  as- 
sessments on  all  Its  members  on  accoimt  of 
death  losses,  which  were  payable  during  the 
month  nest  following  such  levy;  that  these 
assessments  were  never  paid  by  Miller,  who 
became  ill  with  la  grippe  January  10,  180!). 
which  four  days  thereafter  developed  Into 
polioencephalitis,  followed  by  mental  confu- 
sion, delirinm,  and  coma,  resulting  in  bin 
death  on  tbe  18th  of  that  month;  tliat  two 
days  prior  thereto  one  J.  J.  Tupker.  who  was 
then  clerk  of  Harney  Valley  Camp,  No.  381, 
issned  receipts  for  such  assessments,  dating 
them  as  of  the  5tb  of  that  month,  and  at  tlie 
same  time  sent  to  tbe  defendant  the  sum:* 
due  therefor,  which  were  received  by  It  with- 
out Miller's  having  certified  that  he  was  La 
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good  health:  tiiat,  thongh  proof  of  Miller's 
death  was  submitted  to  the  defendant  April 
5,  1899,  it  did  not  return  the  money  so  re> 
ceived  until  July  2lBt  of  that  year;  that  Tup- 
ker  was  the  duly  authorized  agent  of  the 
plaintiff  and  of  the  defendant;  that  he  never 
made  nny  misrepresentations  to  it;  that  the 
defendant  accepted  the  payment  of  such  as- 
sessments without  any  conditions  or  quali- 
fications; that  its  officers  had  a  right  to 
waive,  and,  by  the  retention  of  the  money 
paid  by  Tupker,  did  waive,  a  forfeiture,  and 
treated  Sliller  as  In  good  standing  at  the  time 
the  remittance  was  made;  and  that  Tupker 
did  not  then  know  of  Miller's  serious  illness. 
Based  on  such  findings  the  court  concluded, 
as  a  matter  of  law,  that  the  defendant  waiv- 
ed a  forfeiture  of  Allller's  certificate;  tlaat 
Miller  was  a  member  in  good  standing  in  the 
defendant's  order  at  the  time  of  his  death; 
and  that  plaintiff,  as  his  beneficiary,  was  en- 
titled to  a  Judgment  against  the  defendant 
for  the  sum  of  $1,000.  In  addition  to  the 
findings  made  by  the  court,  the  pleadings  ad- 
mit that  Miller's  certificate  provided  that  it 
should  not  be  in  force  at  any  time  when  he 
should  be  suspended  from  the  order;  that, 
if  he  should  not  pay  any  assessment  levied 
against  him  within  the  time  prescribed,  his 
certificate  would  become  void,  and  so  con- 
tinue until  he  should  be  duly  reinstated;  that 
a  suspended  member,  within  three  months 
after  his  suspension,  might  be  reinstated  by 
making  application  therefor,  certifying  his 
bodily  health  to  be  good,  and  agreeing  that, 
should  his  death  occur  within  one  year  there- 
after, as  the  result  of  any  disease  which  he 
might  then  have,  none  of  his  beneQciarles 
should  be  entitled  to  receive  any  benefits  on 
that  account;  that  with  such  application  he 
should  pay  the  clerk  of  his  camp  all  arrear- 
ages for  assessments  and  camp  dues;  that, 
when  the  camp  clerk  sent  remittance  sheets 
to  the  head  auditor  on  account  of  such  pay- 
ment, he  should  accompany  the  same  with 
the  reinstatement  application,  and,  if  he  fail- 
ed in  this  respect,  such  payments  should  be 
returned;  that  no  attempted  reinstatement 
by  the  clerk  of  a  camp,  without  such  rein- 
statement application,  should  be  effective  or 
entitle  his  beneficiaries  to  receive  any  benefit. 
The  facts  admittad  by  the  pleadings  are  tan- 
tamount to  findings  duly  made.  Fink  t. 
Canyon  Road  Co.,  5  Or.  301;  Luse  v.  Isthmus 
Transit  Co.,  6  Or.  125,  25  Am.  Rep.  506.  But 
as  they  are  only  evidentiary,  and  do  not  nec- 
essarily support  the  judgment,  they  are  stat- 
ed merely  to  show  the  method  prescribed  for 
the  reinstatement  of  a  suspended  member. 

Do  the  findings  of  fact  made  by  the  court 
show  that  the  defendant  waived  Its  right  to 
insist  upon  a  forfeiture  of  Miller's  member- 
ship in  the  order  In  consequence  of  his  non- 
payment of  assessments?  A  waiver  is  an  in- 
tentional relinquishment  of  a  known  right, 
Implying  an  election  to  forego  some  advan- 
tage which  one  might,  at  his  option,  have  in- 
sisted upon,  and,  to  be  effective  as  an  estop- 


pel, there  must  be,  first,  a  knowledge  of  an 
exiatence  of  the  right;  and,  second,  an  inten- 
tion to  relinquish  it.  Murray  t.  Heinze,  17 
Mont  353,  42  Pac.  1057,  43  Pac.  714;  Su- 
preme Lodge  K.  P.  T.  Quinn,  78  Miss.  525,  29 
South.  826.  Mr.  .Justice  Bean,  In  Wbigham  v. 
Supreme  Court,  75  Pac.  1007,  in  discussing 
this  subject,  says:  "In  the  nature  of  things, 
there  can  be  no  waiver  or  estoppel  without 
knowledge  of  the  facts  upon  which  It  is  bas- 
ed. The  waiver  of  a  right  presupposes  a 
knowledge  of  the  right  waived,  and,  there- 
fore, before  defendant  can  be  held  to  be  es- 
topped or  to  have  waived  any  of  its  rights  by 
reason  of  the  conduct  of  a  subordinate  lodge 
or  its  ofilcera,  it  must  be  shown  that  it  or 
they  had  knowledge  of  the  facts."  In  the 
case  at  bar  the  court  found  that  the  money 
sent  by  Tupker  was  received  by  the  defend- 
ant six  days  after  Miller's  death.  The  de- 
fendant's general  agent  must  have  known 
that  Miller  was  in  default  at  that  time,  but 
evidently  did  not  know  of  his  death,  which 
fixed  and  determined  the  rights  and  obliga- 
tions of  the  parties  to  this  action.  Stringham 
V.  Mutual  Life  Ins.  Co.  of  N.  Y.  (Or.)  75  Pac. 
822.  And  as  this  agent  was  ignorant  of  Mil- 
ler's Illness,  a  waiver  of  forfeitm-e  cannot  be 
Inferred  from  the  acceptance  and  retention 
of  the  money  In  the  absence  of  such  knowl- 
edge. If  the  court  bad  found  the  ultimate 
fact  that  the  defendant's  ofllcers  waived  a 
forfeiture  and  continued  to  treat  Miller  as  in 
good  standing  January  16,  1899,  the  decision 
upon  the  question  of  fact  would  probably 
have  been  sufficient;  but  the  finding  made 
is  equivalent  to  a  conclusion  of  law,  based 
as  It  Is  upon  the  receipt  and  retention  of  the 
money,  and,  without  further  finding  that  the 
defendant's  ofllcers  knew  of  Miller's  ill  health. 
Is  Insufficient. 

Though  the  clauses  of  the  constitution  and 
by-laws  admitted  by  the  pleadings  seem  to 
negative  the  right  of  a  subordinate  camp 
cierk  to  waive  a  forfeiture,  the  finding  of  the 
court  that  Tupker  was  the  agent  of  the  de- 
fendant cannot.  In  the  absence  of  a  bill  of 
exceptions,  be  controverted,  and  it  must 
therefore  be  assumed  that  evidence  was  In- 
troduced In  support  thereof.  It  will  be  re- 
membered that  the  court  found  that  on  Janu- 
ary 16,  1899,  when  Tupker  remitted  the  as- 
sessments to  the  defendant,  he  did  not  know 
of  Miller's  "serious"  illness.  This  implies 
that  he  knew  Miller's  health  was  impaired, 
but  did  not  know  his  life  was  endangered. 
If  the  court  had  found  that  Tupker,  as  de- 
fendant's agent,  waived  a  forfeiture,  such 
finding.  In  the  condition  of  the  transcript  be- 
fore us,  would  probably  have  been  sufficient; 
but  the  waiver  upon  which  the  court's  con- 
clusion of  law  seems  to  be  based  consists  of 
the  acts  of  the  defendant's  ofllcers,  and  does 
not.  In  our  opinion,  refer  to  Tupker  as  its 
agent.  These  officers  had  no  knowledge  of 
Miller's  Illness,  and,  as  there  is  no  finding 
that  Tupker  waived  a  forfeiture,  his  Implied 
knowledge  of  Miller's  Impaired  health  at  the 
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time  h*  paid  die  aneasments  for  him  la  not 
a  auffldeat  finding  to  npbold  the  Jadgment, 
wUeh  is  nTcraed,  and  a  new  trial  ordered. 


(«  Kan.  444) 

BURNBLL  T.  BRADBURT. 
(Snpreme  Ck>urt  of  Kantas.    June  U,  1904.) 

niAI.— ASSAULT-JUDaUBRT  OR  nHDIBOS. 
1.  In  an  action  to  recover  damages  for  aa- 
Halt  and  battery,  where  the  jury  returned  a 
Teidict  of  $1  for  plaintifl,_  and  by  specia]  find- 
iota  allowed  $1  aa  pnnitive  damages,  and  al- 
lowed nothing  for  actual  damages,  and  the  find- 
int^  returned  by  the  jury  found  none  of  the 
elements  existing  authorizing  an  allowance  of 

Sonitive  damages,  but  did  find  the  elements  ex- 
iting which  would  authorize  an  allowance  of 
ictnal  damages,  and  the  character  of  the  as- 
sault was  sncb  as  to  entitle  plaintiff  to  recover 
nominal  damages,  held  error  to  render  judg- 
ment for  defendant  on  the  findines  of  the  jury. 
(Syllabus  by  the  Court.) 

Brror  from  District  Ck>urt,  day  County; 
Sam  Kimble,  Judge. 

Action  by  Fidelia  Bomell  against  William 
8.  Bradbury.  Verdict  for  plaintiff.  Judg- 
ment on  the  findings  In  favor  of  defendant 
and  against  plaintiff  for  costs,  and  she  brings 
error.    Reversed. 

Coleman  &  Williams,  tor  plaintiff  In  error. 
Jno.  B.  Hessln,  for  defendant  in  error. 

ATKINSON,  J.  Thla  action  was  brought 
by  Fidelia  Bumell  against  William  8.  Brad- 
bnry  to  recover  damages  for  an  assaolt  and 
battery.  The  jury  returned  a  verdict  of  $1 
lk>r  plaintiff.  It  also  retamed  eight  special 
findings.  On  motion  of  defendant,  the  conrt 
tendered  judgment  on  the  special  findings 
In  favor  of  defendant  and  against  plaintiff 
tot  costs.  Plaintiff  brings  error.  The  as- 
sault of  plaintiff  by  defendant  aroee  out  of 
a  controversy  as  to  whether  plaintiff  or  de- 
f^daut  bad  the  legal  possession  and  right 
of  occupancy  of  20  acres  of  bay  land  at  the 
time  of  the  assault  Plaintiff  waa  the  own- 
er of  the  land.  Defendant  was  plaintiff's 
tenant  The  premises  were  rented  by  plain- 
tiff to  defendant  for  nse  as  bay  land.  De- 
fendant bad  so  rented  the  premises  of  plain- 
ttS  for  several  years.  Defendant  bad  cut 
one  crop  of  bay  from  the  premises,  and  claim- 
ed also  the  right  to  cut  and  remove  a  sec- 
ond crop.  Plaintiff  Insisted  on  the  right  to 
pasture  cattle  on  tbe  premises  after  the  hay 
had  been  cut  therefrom.  Defendant  denied 
plaintiff  hod  this  right  Plaintiff  drove  more 
than  100  bead  of  cattle  on  tbe  premises  to 
graze,  and  was  herding  them  thereon.  De- 
fendant charged  plaintiff  as  being  a  trespaa- 
ser.  He  ordered  ber  off  tbe  premises,  and 
directed  that  she  drive  the  cattle  therefrom. 
Plaintiff  refused  to  leave  the  premises  or  to 
drive  tbe  cattle  off.  Defendant  attempted  to 
drive  the  cattle  from  tbe  premises.  He  claim- 
ed that  plaintiff  interfered  with  bla  driving 
them  off;  that  wboi  be  bad  succeeded  in 
driving  some  of  tbem  off  tbe  premises,  plain- 


tiff, with  her  boras  and  dog,  wonkl  drive 
them  back  again.  Defendant,  with  a  buggy 
whip  or  rawhide,  assaulted  plaintiff  while 
mounted  on  her  horse.  H«  atruclc  ber  about 
tbe  body  and  limbs,  and  over  the  head  and 
face  also.  Defendant  claimed  the  strokes 
over  the  head  and  face  were  accidental  and 
unintentional,  but  admitted  using  a  whip  up- 
on plaintiff.  As  told  by  plaintiff,  the  assault 
was  brutal  and  was  wholly  unjustifiable.  De- 
fendant attempted  to  justify  his  course  on 
tbe  claim  that  plaintiff  was  a  trespasser  upon 
tbe  premises,  interfering  with  bla  rightful  oc- 
cupancy thereof ;  that  he  ordered  ber  off  the 
premises,  and  she  refused  to  go;  that  ber 
conduct  was  very  provoking;  and  that  be 
used  only  such  force  as  waa  necessary  and 
rightful  to  remove  plaintiff.  In  addition  to 
a  general  verdict  of  $1  tor  plaintiff,  the  jury 
returned  tbe  following  special  findings: 
"First  Waa  tbe  defendant  William  S.  Brad- 
bury, entitled  to  tbe  possession  of  tbe  twen- 
ty acres  of  land  described  In  bla  answer,  on 
the  l&th  of  September,  1901?  Ana.  Tes.  Sec- 
ond. Was  tbe  plaintiff,  Fidelia  Bumell,  in  go- 
ing on  said  land  with  ber  cattle  on  the  19tb 
day  of  September,  1901,  a  trespasser?  Ana. 
Tes.  Ttalrd.  Did  tbe  defendant  use  more 
force  than  was  reasonably  necessary  in  re- 
moving the  plaintiff  and  ber  cattle  from  said 
premises?  Ana.  Yea.  Fourth.  In  removing 
the  plaintiff  and  her  cattle  from  said  land, 
waa  tbe  defendant  actuated  by  unlawful, 
wanton,  and  malicious  motives?  Ans.  No. 
Fifth.  If  you  find  for  tbe  plaintiff,  how  much 
do  yon  allow  ber  for  pbysical  pain?  Ana. 
Nothing.  Sixth.  How  mndi  do  you  allow  ber 
for  mental  suffering?  Ana.  Nothing.  Sev- 
enth. How  much  do  yon  allow  ber  tor  humil- 
iation and  disgrace?  Ans.  Nothing.  Eighth. 
How  much  do  you  allow  the  plalntlfl  for 
punitive  damages?  Ans.  One  dollar  and 
costs,  except  plalntifTs  attorney's  tees." 

It  will  be  observed  that  In  finding  No.  4 
tbe  jury  negatived  one  of  tbe  elements  nec- 
essary to  authorize  or  warrant  a  finding  of 
punitive  damages,  yet  in  finding  No.  8  $1  is 
allowed  under  a  question  that  calls  for  the 
amount  allowed  by  the  jury  as  punitive  dam- 
ages. While  by  finding  No.  1,  it  Is  found 
defendant  was,  at  tbe  time  of  tbe  assault, 
entitled  to  the  possession  of  tbe  premises, 
and  by  No.  2  that  plaintiff  at  tbe  time  of  tbe 
assault  was  a  trespasser  thereon,  by  finding 
No.  3  it  la  found  that  defendant.  In  remov- 
ing plaintiff  from  the  premises,  used  more 
force  than  was  necessary.  The  finding  that 
defendant  nsed  more  force  than  waa  neces- 
sary in  removing  plaintiff  from  the  premises 
entitled  plaintiff  to  a  recovery.  In  State  t. 
Bradbury,  67  Kan.  808,  74  Pac.  231 — a  crim- 
inal prosecution  of  defendant  for  the  assault 
committed  on  plaintiff — It  was  held:  "One 
entitled  to  tbe  immediate  possession  of  real 
estate  may,  if  be  can,  take  peaceable  posses- 
sion; but  in  taking  possession  from  one  ac- 
tually, though  wrongfully,  In  possession,  be 
cannot  assault,  beat,  and  drive  such  oocn- 
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pant  from- the  premises,  and  justify  his  of- 
(enae  against  the  law  upon  the  ground  that 
be  was  legally  entitled  to  the  possession  of 
the  premises,  and  used  no  more  force  than 
was  necessary  to  regain  possession  and  drive 
the  occupant  oft."  In  the  case  at  bar,  plain- 
tiff charged  that  defendant  assaulted  and 
beat  her  with  a  whip.  Defendant  admitted 
that,  in  endeavoring  to  remove  her  from  the 
premises,  he  used  a  whip  on  plaintiff.  This 
entitled  plaintiff  to  a  recovery  of  nominal 
damages.  We  must  assume  the  general  ver- 
dict of  $1  for  plaintiff  returned  by  the  Jury 
was  nominal  damages,  for  such  the  law  and 
the  admitted  facts  necessarily  required.  The 
findings  themselves,  as  above  shown,  disclose 
that  the  allowance  by  finding  No.  8  of  $1  for 
punitive  damages  could  not  be  otherwise  than 
a  finding  of  nominal  damages.  It  is  apparent 
from  all  the  findings  of  the  jury,  and  from 
the  necessities  of  the  case,  the  law,  and  the 
admitted  facts,  that  the  jury  Intended  the 
allowance  of  |1,  In  answer  to  question  No.  8, 
to  have  been  nominal  damages,  and  not  puni- 
tive damages.  The  special  findings  of  the 
Jury  should  be  so  construed  as  to  harmonize 
them  and  uphold  the  general  verdict.  If  rea- 
sonably possible  to  do  bo.  Kansas  City  v. 
Slangstrom,  53  Kan.  431,  36  Pac.  706;  U.  P. 
Ry.  Co.  v.  Fray,  43  Kan.  750,  23  Pac.  1039 ; 
8t  li.  &  8.  F.  Ry.  Co.  v.  Rltz,  33  Kan.  404. 
6  Pac.  533.  There  Is  evidence  In  the  record 
to  support  all  the  findings  of  the  jury,  thus 
construed. 

Error  is  assigned  in  the  admission  and  re- 
jection of  testimony,  the  giving  and  refusing 
of  Instructions,  and  the  ruling  of  the  court 
on  motions  filed  In  the  case.  We  have  exam- 
ined the  entire  record,  and  find  no  material 
or  prejudicial  error  therein,  aside  from  the 
error  of  the  trial  court  in  sustaining  the  mo- 
tion of  defendant  for  judgment  on  the  special 
findings. 

For  the  error  committed  in  entering  judg- 
ment for  defendant  on  the  special  findings  of 
the  jury,  the  judgment  will  be  reversed,  ana 
the  district  court  directed  to  enter  judgment 
for  plaintiff  on  the  general  verdict.  All  the 
Justices  concurring. 


ST.  LOUIS  &  S.  F.  R.  CO.  v.  BROOK. 
(Supreme  Court  of  Kansas.    June  11,  1904.) 

ACCIOENT  AT  CROSSING— CONTBIBUTOBY  NEGLI- 
GENCE— WEIGHT  or  EVIDENCE — 
INSTRUCTIONS. 

1.  There  is  a  general  rale  that  when  two 
ways  are  open  to  a  person,  one  of  which  is  ob- 
viously safe,  and  the  other  plainly  dangerous, 
and  he  voluntarily  chooses  the  latter,  he  will  or- 
dinarily do  80  at  his  peril ;  but  if  one  is  placed 
in  peril  by  the  negligence  of  another,  and, 
through  consequent  fear  and  bewildermentj  errs 
in  judgment,  and  malies  an  injudicious  choice  of 
a  means  of  escape,  contributory  negligence  can- 
not be  ascribed  to  him  as  a  matter  of  law. 

2.  In  weighing  conflicting  evidence  as  to 
whether  the  whistle  of  a  locomotive  approach- 
ing a  crossing  was  sounded,  the  law  gives  a 
preference  to  positive  over  negative  evidence; 


and  where  there  Is  positive  testimony  by  thoi^ 
in  charge  of  the  train  that  the  whistle  was 
sounded,  and  negative  testimony  of  those  widi- 
in  hearing  that  they  did  not  hear  it  sonnded, 
the  court  should,  upon  request,  call  the  atten- 
tion of  the  jury  to  the  relative  value  of  the 
two  classes  of  testimony. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Montgomery 
County;  Thos.  J.  Flannelly,  Judge. 

Action  by  J.  T.  Brock  against  the  St 
Louis  &  San  Francisco  Ralh-oad  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed. 

Pratt,  Dana  &  Black,  L.  F.  Parker,  and 
Thos.  H.  Stanford,  for  plaintiff  In  error.  A. 
B.  Clark  and  J.  D.  Brown,  for  defendant  in 
error. 

JOHNSTON,  O.  J.    J.  T.  Brock  recovered 
a   judgment   against   the   St   Louis   &   San 
Francisco  Railroad   Company  for  $7,000  for 
personal   injuries   sustained   because   of   the 
alleged  negligence  of  the  company.    In  Ills 
petition  he  averred  that.  In  traveling  over  a 
highway  with  which  he  was  unfamiliar,   it 
became  necessary  for  him  to  cross  the  rail- 
road track;  that  east  of  the  crossing  the  rail- 
road runs  through  a  deep  cut,  and  that  In  the 
same  direction  and  near  the  crossing    there 
is  a  curve  in  the  railroad;  that  the  embank- 
ments aroundF  the  curve  and  along  the  cut  arc 
high,  and  that  on  the  embankments  grass, 
weeds,  and  brush  were  negligently  permitted 
to  grow  and  stand  so  as  to  greatly  obstruct 
the  view  of  one  approaching  the  track;  that 
as    he   approached   the    crossing   cautiously, 
checking  his  team  to  a  walk,  looking  and  lis- 
tening for  a  coming  train,  and  hearing  and 
seeing  none,  nor  any  signals  indicating  that 
one  was  approaching,  and  when  his  horses 
were  upon  the  track,  a  locomotive  and  train 
came  around  the  curve  and  out  of  the  cut, 
running  at  a  high  rate  of  speed,  without  bar- 
ing given  a  signal  or  waniing  of  any  kind. 
To  save  himself,  he  whipped  up  his  horses, 
and  they  sprang  forward,  clearing  the  track 
and  avoiding  a  collision  with  the  locomotive, 
but  that  when  the  wheels  struck  the  rails  of 
the  track  he  was  first  thrown  forward  on  the 
dashboard  of  the'  buggy,  and  then  backward 
against  the  seat,  wrenching  and  injuring  him- 
self severely,  shattering  his  nervous  system, 
impairing  the  action  of  his  heart,  and  caus- 
ing great  pain  and  injury  to  his  head,  neclc, 
and  spinal  column.    The  negligence  charged 
was  the  failure  of  the  company  to  sound  the 
whistle  80  rods  east  of  the  crossing,   or    to 
give  any  signals  In  coming  up  to  the  cross- 
ing through  the  cut  and  around  the  curve, 
and,  further,  that  there  was  negligence    in 
allowing  grass,   weeds,   and  brush  to    gro-w 
along  the  track,  so  as  to  conceal  a  coming 
train  or  a  traveler  approaching  the  crossing. 
The  first  trial  resulted  in  a  verdict  and  judg- 
ment against  the  company  for  $400,   but    it 
was  reversed  for  error  in  the  Instructions. 
Railroad  Co.  v.  Brock,  &i  Kan.  90,  07  Pac! 
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538.  At  the  second  trial  the  Jury  awarded 
Brock  damages  In  the  sum  of  f7,000,  and  a 
great  many  of  the  mlings  then  made  are 
challenged. 

It  Is  now  contended  that  the  averments 
of  the  petition,  as  well  as  the  plaintiff's  btI- 
dence,  shows  that  Brock  recklessly  ran  a 
race  with  the  locomotive,  and  was  injured 
when  he  might  have  avoided  danger  If  he 
had  backed  or  turned  his  team  off  of  the 
track,  or  had  jumped  from  the  buggy  when 
he  first  saw  the  approaching  train.  There  Is 
a  general  rule  that  when  two  ways  are  open 
to  a  person,  one  of  which  Is  obviously  safe, 
nnd  the  other  plainly  dangerous,  and  he  vol- 
untarlly  chooses  the  latter,  he  will  ordinarily 
do  so  at  his  peril.  This  rule  has  its  excep- 
tions— as,  for  Instance,  if  a  person  Is  placed 
in  peril  through  the  negligence  of  another, 
and,  through  consequent  fear  and  bewilder- 
ment, errs  In  Judgment,  and  makes  an  in- 
judicious choice  of  a  means  of  escape,  con- 
tributory negligence  cannot  be  ascribed  to 
blm  as  a  matter  of  law.  In  such  a  case  the 
party  who  put  him  in  peril  may  be  said  to 
have  caused  the  error  In  Judgment  as  well, 
and  the  question  as  to  whether  he  acted  with 
reasonable  care  under  the  circumstances  Is 
generally  one  for  the  Jury.  Who  can  say 
that  it  would  have  been  a  wiser  course  for 
Brock  to  have  attempted  to  back  or  pull  his 
team  off  the  track  after  seeing  the  loco- 
motive, which  be  said  was  only  about  200 
feet  away  when  he  first  discovered  it?  His 
team  was  then  upon  the  track,  moving  for- 
ward, and  who  can  say  there  would  not  have 
been  greater  risk  In  checking  the  team  and 
backing  or  pulling  them  off,  than  to  have 
proceeded  in  the  direction  in  which  they  were 
already  moving?  By  striking  the  horses  and 
urging  them  forward  he  did  clear  the  track 
and  avoid  a  collision.  A  greater  disaster 
might  tiave  resulted  If  he  had  chosen  the  other 
course.  A  person  of  ordinary  prudence  Is 
not  expected  to  act  with  the  same  presence 
of  mind  and  care  under  the  stress  of  sudden 
and  Impending  danger  as  he  would  under 
other  conditions,  and  whether  Brock  exercised 
reasonable  care  under  the  circumstances  was 
peculiarly  a  question  for  the  Jury.  Whether 
he  should  have  stopped,  as  well  as  looked 
and  listened  for  a  train  when  he  approached 
the  crossing,  was,  as  determined  on  the  first 
review,  properly  submitted  to  the  Jury.  Rail- 
road Co.  V.  Brock,  supra.  In  that  proceed- 
ing the  sntBciency  of  the  petition  was  deter- 
mined In  his  favor,  and  the  testimony  of- 
fered in  support  of  his  claim  was  held  to 
make  a  prima  facie  case  for  his  recovery. 

There  Is  complaint  of  the  rulings  made  in 
oliarging  the  Jury.  The  case  appears  to  have 
lieen  fairly  submitted,  except  in  one  partic- 
ular.   Requests  were  made  for  Instructions 


as  to  the  difference  In  the  force  and  weight 
of  positive  and  negative  testimony,  but  all 
of  them  were  refused.  There  was  confilct- 
ing  evidence,  as  is  usual  in  cases  of  tbi? 
kind,  in  regard  to  the  blowing  of  the  whistle 
for  the  crossing.  Those  in  charge  of  the  train 
testified  iMsItlvely  that  the  whistle  was 
sounded,  while  the  defendant's  witnesses  tes- 
tified that  they  did  not  hear  it  The  failure 
to  blow  the  whistle  or  to  give  any  signal  of 
the  approach  was  the  principal  ground  of 
negligence  charged  against  the  railroad  com- 
pany, and  hence  the  weight  to  be  given  to 
the  different  kinds  of  conflicting  testimony 
with  respect  to  the  matter  was  very  im- 
portant. In  cases  of  this  character  the  courts 
have  deemed  it  necessary  to  pointedly  call 
the  attention  of  the  Jury  to  the  difference  be- 
tween positive  and  negative  testimony.  In 
Missouri  Pacific  Railway  Co.  v.  Pierce,  30 
Kan.  301,  18  Pac.  305— a  case  like  this  one— 
the  refusal  to  give  an  instruction  pointing  out 
the  distinction  was  made  the  ground  for  a 
reversal  of  the  Judgment.  The  circumstan- 
ces of  the  two  cases  were  similar,  and  the 
instruction  requested  and  refused  in  this  case 
is  almost  a  literal  copy  of  the  one  which  it 
was  held  in  the  Pierce  Case  was  erroneously 
refused.  In  Missouri  Pacific  Railway  Co.  v. 
Moffatt,  56  Kan.  667,  44  Pac.  607,  it  was  held 
that  where  there  was  positive  evidence  that 
sigrnals  were  given,  and  negative  testimony 
that  they  were  not  given,  it  is  the  duty  of 
the  court,  upon  request,  to  call  the  attention 
of  the  Jury  to  the  relative  value  of  the  two 
classes  of  testimony.  See,  also.  Railroad  C!o. 
V.  Lane,  33  Kan.  702,  7  Pac.  587;  Railroad 
Co.  V.  Commissioners  of  Stafford  County,  36 
Kan.  121,  12  Paa  593;  Railway  Co.  v.  Hins- 
dale, 38  Kan.  507,  16  Pac.  937.  Of  course. 
If  the  witnesses  had  equal  opportunities  to 
hear,  were  giving  like  attention  to  the  sound- 
ing of  the  whistle,  and  were  equally  positive 
in  their  statements  as  to  whether  it  was 
sounded,  there  would  be  little  room  for  the 
application  of  the  rule.  So  It  was  said  in 
RaUroad  Co.  v.  Lane,  supra,  that  "the  testimo- 
ny of  one  who  was  In  a  position  to  hear,  that 
It  was  not  sounded,  while  negative  In  form, 
is  a  positive  statement  of  fact,  and,  where 
the  witnesses  had  equal  opportunity  to  hear 
the  whistle,  and  are  equally  credible.  It  is 
generally  of  as  much  value  as  the  testimony 
of  one  who  states  that  It  was  sounded." 
Perhaps  the  testimony  of  Brock,  who  de- 
clares that  he  was  giving  heed  for  signals, 
may  belong  to  this  class,  but  some  of  the  tes- 
timony in  his  behalf  clearly  comes  within 
the  rule  of  the  Pierce  Oase,  and  hence  the 
Instruction  should  have  been  given. 

For  this  error  the  Judgment  must  be  re- 
versed, and  the  cause  remanded  for  a  new 
trial.    All  the  Justices  concurring. 
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FULLER  T.  HORNER  et  al. 

(Supreme  Courf-  of  Kansas.    June  11,  1004.) 

FBAUDULENT      CONVETANCE  —  ACTION     TO      SET 

ASIDE— ASSIGNMENT     OF    CLAIM— NOTICE 

TO  ASSIGNEE— LIMITATIONS— VENUE. 

1.  In  an  action  by  a  creditor  for  relief  on  the 
^ound  of  the  fraudulent  conduct  of  his  debtor, 
it  is  necessary  to  establish  ignorance  of  the 
fraud  until  a  time  within  the  period  limited 
for  the  commencement  of  an  action,  in  order 
to  remove  the  statutory  bar. 

2.  The  assignee  of  a  claim  is  chargeable  with 
any  notice  or  knowledge  the  original  creditor 
possessed  of  fraudulent  acts  on  the  part  of  the 
debtor  affecting  the  collection  of  the  debt. 

3.  An  action  Dy  a  creditor  to  set  aside  a  fraud- 
ulent conveyance  of  his  debtor's  property  may 
be  maintained  in  any  jurisdiction  where  the 
guilty  parties  may  be  found.  In  such  a  case 
the  court  does  not  act  upon  the  land  itself,  but 
upon  the  parties  to  the  fraud;  and  it  has  au- 
thority not  only  to  declare  the  conveyance  void 
as  an  obstruction  to  the  enforcement  of  the  cred- 
itor's rights,  but  it  has  the  further  power  to 
compel  the  defendants  to  do  all  things  neces- 
sary, according  to  the  lex  loci  rei  sitse,  which 
they  could  voluntarily  do,  to  give  full  effect  to 
the  decree. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Shawnee  Coun- 
ty;  Z.  T.  Hazen,  Judge. 

Bill  oy  A.  S.  Fuller  against  Maria  T.  Hor- 
ner and  Sara  T.  Homer.  Judgment  for  de- 
fendants, and  plaintiff  brings  error.  Af- 
firmed. 

Allen  &  Allen  and  Troutman  &  Stone,  for 
plaintiff  in  error.  Bergan  &  Dana,  for  de- 
fendants in  error. 

BURCH,  J.  On  August  1,  1888,  Maria  T. 
Homer  executed  and  delivered  to  J.  N. 
Strlckler,  cashier,  a  promissory  note  for  |1,- 
200,  maturing  August  1,  1893,  and  secured  It 
by  a  mortgage  on  real  estate  in  the  city  of 
Topeka.  Before  their  maturity  these  instru- 
ments became  the  property  of  Lucy  M.  Hlg- 
gins,  a  reMdent  of  the  state  of  Massachusetts. 
Lucy  M.  Hlggins  died  intestate  on  December 
23,  1896.  Her  executors  reduced  the  note  to 
Judgment  against  Maria  T.  Homer,  and  ob- 
tained an  order  for  the  sale  of  the  mortgaged 
premises  In  the  district  court  of  Shawnee 
county  on  April  6,  1898.  The  property  was 
sold  on  November  14,  1898,  and  after  the  pro- 
ceeds of  the  sale  had  been  applied  to  the  sat- 
isfaction of  the  Judgment  a  balance  remained 
unpaid  of  about  $1,850.  In  February,  1896, 
Maria  T.  Horner  became  the  owner  of  cer- 
tain real  estate  In  the  city  of  New  York,  by 
warranty  deed  duly  recorded  In  the  office  of 
the  register  of  deeds  of  the  county  of  New 
York,  in  the  state  of  New  York,  on  the  17th 
day  of  Febraary,  1896.  On  March  6,  1896, 
Maria  T.  Horner  conveyed  this  property  to 
her  daughter  Sara  T.  Horner  by  deed  duly  re- 
corded March  9,  1896;  and,  for  the  purpose 
of  this  decision,  the  conveyance  may  be  re- 
garded as  having  been  made  volimtarily  and 
without  any  consideration.    Some  time  in  the 

1  I.  See  l,Uiuwuou  ol  AcUons.  vol.  33,  Cent  Dig. 


year  1901  Sara  T.  Homer  disposed  of  the 
New  York  property,  and  on  May  22,  1901,  in- 
vested a  portion  of  the  proceeds  derived  from 
Its  sale  In  lot  No.  383  on  Kansas  avenue,  in 
the  city  of  Topeka.  In  June,  1001,  the  plain- 
tiff purchased  the  Judgment  against  Maria  T. 
Horner,  and  on  July  30th  following  filed  a 
creditors'  bill  In  the  district  court  of  Shaw- 
nee county  against  Maria  T.  Hwner  and  Sara 
T.  Homer  to  subject  the  Kansas  avenue  prop- 
erty to  the  payment  of  his  claim.  Judgment 
was  rendered  in  favor  of  the  defendants,  and 
the  plaintiff  prosecutes  error  in  this  court. 

The  court  found  that  Maria  T.  Homer  and 
Sara  T.  Homer  bad  resided  in  the  state  of 
Kansas  from  the  year  1888  to  the  time  of  the 
trial,  and  that  they  had  not  been  out  of  tlie 
state  for  any  considerable  length  of  time 
during  the  period  of  their  residence  here. 
The  evidence  and  the  findings  of  fact  do  not 
disclose  notice  or  knowledge  on  the  part  of 
Lucy  M.  Hlggins  of  the  conveyance  of  the 
New  York  property  by  Maria  T.  Horuer  to 
her  daughter,  except  such  as  the  recording  of 
the  conveyance  might  impart.  Neither  do 
they  show  affirmatively  that  she  was  Igno- 
rant of  the  fraud  which  the  plaintiff  claims 
was  committed.  But  her  executors  and  the 
plaintiff  were  not  informed  of  the  conveynnce 
in  (juestlon  until  within  two  years  before  the 
commencement  of  the  plaintiff's  suit.  Upon 
these  facts,  the  question  arises  if  the  plain- 
tiff's cause  of  action  were  barred  by  the  stat- 
ute of  limitations  at  the  time  bis  suit  was 
begun. 

The  plalntitTs  action  is  one  for  relief  on 
the  ground  of  fraud.  His  claim  Is  derived 
from  Lucy  M.  Hlggins,  and  any  defect  in 
her  right  to  take  advantage  of  her  debtor's 
conduct  necessarily  handicaps  him.  Notice 
to  her  of  a  fraudulent  attempt  to  prevent  the 
collection  of  her  debt  is  notice  to  the  plain- 
tiff, and  her  knowledge  is  bis  knowledge. 
The  original  wrongdoing  on  the  part  of  the 
defendants,  If  any  were  committed,  consist- 
ed in  making  the  conveyance  of  March  6, 
1896.  The  sale  of  the  New  York  property 
by  the  fraudulent  vendee,  and  the  investment 
by  her  of  the  proceeds  in  other  real  estate, 
to  which  she  took  tlie  title,  wrought  uo  fresh 
or  additional  injury,  and  fixed  no  new  point 
of  departure  from  which  the  plaintiff  might 
compute  the  time  for  bringing  suit.  So  far 
as  the  record  shows,  Lucy  M.  Hlggins  may 
have  been  fully  cognizant  of  the  first  trans- 
fer, and  its  effect  upon  her  rights,  for  a  num- 
ber of  months  before  her  death;  and  it  is  fa- 
miliar law  that  Ignorance  of  any  fraud  com- 
plained of  until  a  time  within  the  period  lim- 
ited for  the  commencement  of  an  action  mtist 
be  established,  to  remove  the  statutory  bar. 
Young  V.  Whlttenhall,  15  Kan.  579;  Myers  v. 
Center,  47  Kan.  324,  27  Pac.  978.  Assuming 
the  fraud  to  have  been  discovered,  a  cause  of 
action  for  relief  on  account  of  it  was  com- 
plete at  least  as  soon  as  November  14,  1898. 
Whether  or  not  such  an  action  might  have 
been  commenced  at  an  earlier  date,  it  Is  not 


Digitized  by 


Google 


Kan.) 


QLOVSB  T.  BATCLIFP. 


Bccesaary  to  Inqnira.  The  platntUTs  aetlan 
wu  not  begun  until  July,  1901.  Therafora  it 
wu  barred. 

Tbe  plaintiff  argnes  tbat  he  had  no  cause 
of  action  against  tbe  Homers  until  the  pto- 
CNds  of  the  sale  of  the  New  York  property 
were  brought  within  the  jurisdiction  of  the 
coDrti  of  this  state.  Such,  however,  la  not 
tbe  law.  Some  early  decisions  sustain  tbe 
plalntilTg  view,  but  the  authorities  are  now 
lubstantlally  agreed  that  an  action  by  a  cred- 
itor to  set  aside  a  firandolent  conveyance  of 
blB  debtor's  property  may  be  maintained  In 
my  JnrisdlcUon  where  the  guilty  parties  may 
be  found.  In  such  a  case  the  court  does  not 
act  apon  the  land  Itself,  but  upon  the  parties 
to  the  fraud;  and  It  has  authority  not  only 
to  declare  the  conveyance  void  as  an  ob- 
(trnction  to  the  enforcement  of  the  creditor's 
rights,  but  It  has  the  further  power  to  com- 
pel tbe  defendants  to  do  all  things  necessary, 
according  to  the  lex  loci  rel  sltse,  which  they 
conld  voluntarily  do,  to  give  effect  to  the  de- 
cree. Johnson  v.  Gibson  et  al.,  116  111.  294, 
8  N.  E.  206;  Woodbury  v.  Nevada,  etc.,  Ry. 
Ool,  120  Cal.  468,  52  Pac.  730;  Beach  v. 
Hodgdon,  66  CaL  187,  B  Pac.  77;  C!oleman  & 
Qulllan  V.  Franklin,  Guardian,  26  Ga.  868; 
Lebmberg  v.  Blbersteln,  51  Tex.  457;  Phelps 
T.  McDonald,  99  U.  S.  208,  25  L.  Ed.  473; 
UUler  V.  Sherry.  2  Wall.  237,  249,  17  L.  Bd. 
827;  Kirdahl  v.  Basha  (Sup.)  74  N.  T.  Supp. 
883;  Ball^  v.  Ryder,  10  N.  Y.  868;  Gardner 
r.  Ogden.  22  N.  T.  827,  78  Am.  Dec.  192;  Walt 
on  Fraudulent  Conveyances  &  Creditors'  Bills 
(3d  Ed.)  I  405;  Smith,  Equitable  Remedies  of 
Creditors,  if  88,  61, 17e;  5  Ena  PI.  &  Pr.  438. 
Tbe  case  of  Gray  v.  Folwell,  57  N.  J.  Eq.  440, 
41  Atl.  869,  apparently  opposed  to  this  con- 
clusion, follows,  without  discussion,  the  case 
of  Serris  v.  Nelson,  14  N.  J.  Eq.  04,  In  which 
the  sum  total  of  the  court's  consideration  of 
the  question  Is  expressed  in  the  statement 
that  the  land  was  not  within  the  Jurisdiction 
of  the  court  or  under  its  control.  Since,  in 
any  event,  the  plaintUTs  action  in  this  state 
was  barred  before  it  was  commenced,  it  is 
not  necessary  to  consider  what  remedies  may 
have  been  available  to  bis  assignors  In  the 
state  of  New  York,  or  what  relief  they  might 
have  obtained  under  the  drastic  and  comprfri 
benslve  provisions  of  the  garnishment  law  of 
thU  state. 

The  plaintiff  assigns  oror  with  respect  to 
a  number  of  other  matters  embraced  in  the 
decision  of  tbe  district  court.  None  of  them, 
however,  affect  tbe  questions  already  dis- 
cussed, and,  since  they  are  determinative  of 
tte  case,  the  Judgment  of  the  district  court 
is  affirmed.    AU  the  Justices  concurring. 

(OKan.  tn) 

Mccormick  v.  trommb. 

(Supreme  Court  of  Kansas.     Jtme  11,  1904.) 

APPEAL  —  CORnmOH     OF    BBCORD— EVIDENO»— 

qvEsnoHS  opkk  to  kevikw. 
1.  Where,  on  appeal,  the  error  assigned  was 
ths  sustaining  of  a  den 


demurrer  to  plaintiff's  evi- 


dence, but  there  was  bo  statement  is  tibs  i 
made  showing  that  it  contained  all  the  evi- 
dence, and  at  the  beginning  of  tlie  trial  the  reo* 
ord  recited,  "And  thereupon  tlie  plaintiff  of- 
fered tlie  following  testlmonr,''  but  there  were  no 
words  expressive  of  continuity  between  the  tes- 
timony of  the  witnesses,  and  it  appeared  that  a 
written  property  statement  was  admitted  in  evi- 
dence, but  it  was  omitted  from  the  record,  tbe 
appeal  will  b«  dismissed. 

Error  from  District  Court,  Kiowa  Cotmty; 
E.  H.  Madison,  Judge. 

Suit  by  B.  li.  McCormick  against  Henry 
Fromme.  From  a  Judgment  in  favor  of  de- 
fendant, plaintiff  brings  error.    Dismissed. 

J.  W.  Davis,  for  plaintiff  in  error.  Ii.  M. 
Day,  for  defendant  in  error. 

PER  CURIAM.  The  court  below  sustain- 
ed a  demurrer  to  plaintiff's  evidence.  Tliis 
is  assigned  as  error.  There  is  no  statement 
In  the  case-made  showing  that  it  contains 
all  the  evidence.  At  the  beginning  of  the 
trial  the  record  recites,  "And  thereupon  tbe 
plaintiff  offered  the  following  testimony." 
There  are  no  words  expressive  of  continuity 
between  the  testimony  of  the  several  wit- 
nesses. At  the  close  of  the  evidence  appear 
the  words  "Plaintiff  rests."  The  case-made 
also  shows  that  a  written  personal  property 
statement  was  admitted  In  evidence,  and 
marked  "Exhibit  A."  This  is  omitted  from 
the  record.  The  proceedings  in  error  must 
be  dismissed  on  the  authority  of  Smith  v. 
Alexander  (Kan.)  74  Pac.  240.  See,  also, 
Wertz  V.  Albrecht,  58  Kan.  576,  50  Pac.  500; 
Eddy  V.  Weaver,  37  Kan.  540,  15  Pac.  492. 

The  proceedings  in  error  will  be  dismissed. 


(C9  Kan.  428) 
GLOVER  V.  RATCLIFF  et  aL 
(SupreoM  (jourt  of  Kansas.    June  11,  1904.) 
raw  TUAii— ifonoN— nuiia— APPXiii.— u- 

VIKW. 

1.  Unless  falling  within  the  statutory  excepr 
tions  to  the  rule,  the  application  for  a  new  trial 
must  be  made  at  the  term  the  verdict,  report, 
or  decision  Is  rendered ;  bnt  where  a  motion 
for  a  new  trial  has  been  under  consideration 
bj  the  court,  and  its  final  consideration  con- 
tinned  until  the  next  term,  it  will  be  considered 
filed  In  time,  even  though,  as  a  matter  of  fact, 
it  did  not  come  to  the  hands  of  the  clerk  until  a 
few  moments  after  the  announcement  of  tbe  ad- 
journment for  the  term  was  made. 

2.  Under  the  circumstances  of  this  case  the 
time  shown  to  have  elapsed  between  the  an- 
nouncement of  the  final  adjournment  of  a  term 
of  court  and  the  filing  of  a  motion  for  a  new 
trial  might  well  be  disregarded,  and  the  motion 
treated  as  though  filed  before  such  announce 
ment. 

3.  Where  a  motion  for  a  new  trial,  based  up- 
on a  number  of  grounds,  has  been  allowed,  and 
the  record  does  not  show  upon  what  particular 
ground  the  motion  was  granted,  the  action  of 
the  court  In  allowing  such  motion  wiil  not  be  re- 
versed where  such  action  can  be  sustalaed  upon 
any  ground  assigned. 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Rawlins  Coun- 
ty; A.  C.  T.  Geiger,  Judge. 
Action  by  Fred  B.  Glover  against  W.  J. 
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BatcUff  and  others.  Verdict  for  plaiutifl. 
From  an  order  granting  defendants  a  new 
trial,  plaintiff  brings  error.    Affirmed. 

Fred  Robertson  and  Tully  Scott  for  plain- 
tiff in  error.  Jdo.  E.  Hessln,  for  defenaants 
In  error. 

CUNNINGHAM,  J.  Tlie  relative  position 
of  tbe  parties  Iiere  is  as  it  was  in  the  court 
below.  Tbe  plaintiff  bad  a  verdict  in  bis  fa- 
vor, tbe  Jury  at  the  same  time  returning  an- 
swers to  many  special  findings.  Defendants' 
motion  for  a  qew  trial  was  sustained.  It 
Is  insisted  tbat  tbe  court  erred  in  so  doing, 
having  no  Jurisdiction  to  consider  such  mo- 
tion, because  the  same  was  not  filed  in  time. 

It  appears  that  the  Jury  returned  Its  ver- 
dict at  the  close  of  the  day,  and  too  late 
for  further  action  In  the  case.  With  the  ex- 
ception of  the  completion  of  this  case,  the 
court  had  entirely  finished  its  business  for 
tbe  term,  and  as  the  judge,  as  well  as  some 
of  the  attorneys,  desired  to  leave  the  place 
where  court  was  In  session  upon  a  compara- 
tively early  train  the  next  morning  court  was 
adjourned  to  meet  at  7:30  a.  m.  Attorneys 
for  defendants  bad  prepared  two  motions — 
one  for  judgment  in  their  favor  iipon  tbe 
special  findings,  and  one  for  a  new  trial. 
Upon  the  convening  of  the  court  at  the  early 
hour  Indicated,  the  motion  for  Judgment  up- 
on the  special  findings  was  filed  and  taken 
up.  Its  discussion  consumed  the  entire  time 
up  to  the  time  of  the  departing  of  the  train 
upon  which  the  judge  and  attorneys  desired 
to  go.  The  court  overruled  this  motion,  and, 
after  consultation  with  the  attorneys,  It  was 
directed  that  the  hearing  of  the  motion  for 
a  new  trial  should  be  continued  until  tbe 
next  term.  Thereupon  an  adjournment  was 
ordered,  and  announced  by  the  sheriff.  It  Is 
claimed  by  the  plaintiff  that  the  motion  for 
a  new  trial  was  not  filed  until  after  the  court 
had  adjourned.  When  the  motion  came  on 
"for  hearing  at  the'  next  term,  tbe  court  beard 
evidence  upon  the  question  as  to  tbe  time 
when  the  motion  was  actually  filed.  Tbe 
clerk  testified  that  it  was  from  5  to  10  mln- 
xites  after  the  announcement  of  the  adjourn- 
ment. Witnesses  on  bebalf  of  tbe  defend- 
ants testified  that  immediately  upon  the 
agreement  that  the  hearing  of  the  motion 
should  be  continued  until  the  next  term  tbe 
motion  was  carried  to  and  laid  upon  tbe 
desk  of  the  clerk  for  filing;  tbe  attorney 
who  did  this  saying  tbat  he  was  not  willing 
to  say  that  the  adjournment  of  the  court 
bad  or  had  not  been  iiroclaimed  at  the  time, 
but  said  that  he  took  the  motion  to  tbe  clerk 
with  all  expedition  after  this  arrangement 
was  made  and  the  adjournment  ordered. 
Another  witness  stated  that  he  did  not  think 
it  was  a  minute  after  the  agreement  as  to 
the  adjournment  before  the  paper  was  taken 
to  the  clerk,  and  at  that  time  the  Judge  had 
not  left  the  bench.  "The  judge's  trial  docket 
contained  a  minute  of  tlie  tiling  of  the  motion 
for  a  new  trial  and  of  tbe  continuance  of  the 


hearing  until  the  next  term;  the  Judge,  how- 
ever, making  a  statement  that  he  did  not  see 
the  motion  filed,  or  know  that  it  was  in  fact 
filed,  but  that  the  notation  in  the  trial  docket 
was  made  with  the  idea  tbat  it  Iiad  been  fil- 
ed. We  think,  upon  this  showing,  that  tlie 
court  was  right  in  considering  the  motioDr 
even  though,  as  a  matter  of  fact,  it  was  not 
indorsed  "Filed"  by  the  clerk,  or  even  bad 
not  come  to  bis  mauval  possession,  before 
tbe  actual  proclamation  of  adjournment  was 
made,  the  time  between  the  two  acts  being 
so  infinitesimal  and  insignificant  that  tbe 
court  might  well  treat  it  as  of  no  moment. 
More  than  this,  it  appears  tbat  tbe  Judge, 
and  counsel  as  well,  in  their  discussion  about 
tbe  continuance  of  the  hearing  of  the  mo- 
tion, treated  it  as  though  it  were  actually 
filed. 

The  plaintiff  urges  that,  even  though  the 
court  had  jurisdiction  to  consider  the  motion 
for  a  new  trial.  It  should  not  have  been  sus- 
tained, and  argues  tbat  the  grounds  upon 
which  the  court  sustained  It  were  Insuffi- 
cient. The  motion  set  out  11  grounds  there- 
for, and  there  is  nothing  in  the  record  indi- 
cating upon  which  one  or  more  of  these  the 
motion  was  granted.  We  cannot,  therefore, 
say  that  the  court  was  in  error  In  so  doing. 
Barney  v.  Dudley,  40  Kan.  247,  19  Pac.  550; 
Ireton  t.  Ireton,  62  Kan.  358,  63  Pac.  429. 

The  order  of  the  court  in  granting  a  new 
trial  will  be  affirmed.  All  the  Justices  con- 
curring. 


HARTFORD  FIRE  INS.  CO.  v.  McCARTHY 

et  al. 
(Supreme  Court  of  Kansas.     June  11,  1904.) 

INSUBANCE  —  CONDITIONS   OF   POLICT— OWNEB- 

SniP— KNOWLEDGE    OP     AGENT— BEFOBMA- 

TION   OP  POLICY. 

1.  Where  a  policy  of  Insurance  contained  the 
condition  that,  if  the  interest  of  the  assured  be 
or  becomes  other  than  the  entire,  unconditional, 
unincumbered,  and  sole  ownership  of  the  prop- 
erty, the  policy  shall  be  void  unless  otherwise 
provided  by  agreement  indorsed  thereon,  and 
such  policy  was  issued  by  an  agent  having  au- 
thority to  issue  policies  of  insurance  and  con- 
summate the  contract,  and  such  agent,  at  the 
time  of  the  issuing  of  the  policy,  had  knowl- 
edge of  incumbrance  upon  premises,  but  in- 
dorsed no  mortgage  clause  thereon,  held  the 
company  waived  tlie  condition  of  the  policy. 

2.  Where  such  agent,  having  full  Knowledge 
of  the  incumbrance  upon  premises  and  the  con- 
dition of  the  title  when  sold  upon  deferred  pay- 
ments, undertakes  to  indorse  upon  the  policj' 
a  loss  payable  clause  to  protect  the  parties  in- 
terested, and  by  mistake  fails  to  place  a  suffi- 
cient indorsement  thereon,  held,  in  an  action  to 
recover  upon  the  policy,  the  loss  clause  may  be 
reformed  to  correct  the  mistake,  and  made  to 
conform  to  the  intention  of  the  party  making 
the  game. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Harper  County ; 
P.  B.  Glllett,  Judge. 

Action  by  F.  D.  McCarthy  against  Hen- 
rietta Holmes  and  tbe  Hartford  Fire  Insur- 

1 1.  S«e  iDMUunce,  vol.  a.  Cent.  Dig.  ({  98>,  Ues. 
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tnec  Company.  Judgment   (or  plaintiff,  and 
defendant  company  brings  error.    AflSrmed. 

Fyke  Bros.,  Snider  &  Ricbardaon,  for  plain- 
tiff in  error.  E.  O.  Wilcox,  for  defendants  in 
error. 

ATKINSON,  J.  This  action  was  com- 
menced  by  F.  D.  McCarthy  to  recover  on  a 
fire  insurance  policy  issued  by  the  Hart- 
ford Fire  Insurance  Ck>mpany.  That  the  in- 
terest of  Henrietta  Holmes,  on  a  loss  pay- 
able clause  attached  to  the  policy,  might  be 
determined  in  the  action,  she  was  made  a 
party  defendant.  A  trial  before  the  court  re- 
auited  in  Judgment  for  plaintiff  $150,  attor- 
ney's fee  $100,  judgment  for  defendant  Hen- 
rietta Holmes  $450,  and  the  reforming  of 
a  loss  clause  attached  to  the  policy.  Defend- 
ant insurance  company  brings  error. 

On  Xovembor  15,  1900,  J.  N.  Bailey,  agent 
of  the  insurance  company  at  the  city  of 
Ilutc-hiuson,  issued  the  policy  sued  upon  to 
E.  C.  Hoffman,  who  was  the  owner  of  the 
premises  upon  which  the  dwelling  insured 
was  located,  subject  to  a  mortgage  incum- 
brance of  $200.  The  iwlicy  insured  the  dwell- 
ing on  premises  against  loss  by  fire  for  a  pe- 
riod of  fire  years  In  the  sum  of  $C00.  The 
agent's  attention  was  at  the  time  called  to 
tbe  fact  that  there  was  a  $200  mortgage  on 
the  premises,  but  he  indorsed  no  mortgage 
clause  on  the  policy.  In  March,  1001,  Hoff- 
man gold  the  premises  to  defendant  Henri- 
etta Holmes,  subject  to  the  mortgage  incum- 
brance. Hoffman  assigned  the  policy  to  Mrs. 
nolmes,  and  J.  N.  Bailey,  as  agent  of  defend- 
ant, consented  to  the  assignment.  Subse- 
qnently,  in  March,  1902,  Henrietta  Holmes 
sold  the  premises  to  plaintiff  for  $750,  he  as- 
•nming  tbe  payment  of  the  balance  ($150)  on 
mortgage  incumbrance  as  a  part  of  the  pur- 
chase price.  The  sale  to  plaintiff  provided 
for  tbe  payment  of  $50  cash,  $50  on  the  8th 
•lay  of  May,  and  $10  on  the  8th  of  each  suc- 
ceciling  month,  in  accordance  with  the  terms 
of  a  written  contract.  Tbe  contract  and  in- 
snrnnoe  policy,  together  with  a  deed  for  the 
premises  to  McCarthy,  was  placed  with  the 
First  National  Bank  of  Hutchinson  in  es- 
trow.  to  be  delivered  to  plaintiff  when  he 
should  fully  comply  with  the  terms  of  the 
contract.  In  May  the  following  assignment 
was  indorsed  upon  the  policy:  "Hutchinson, 
Kansas,  May  16th,  1002.  For  value  received 
I  hereby  assign,  transfer  and  set  over  to  F. 
D.  McCarthy,  all  my  right  and  interest  in  tbe 
within  policy.  Henrietta  Holmes."  "The 
within  company  hereby  consents  to  the  above 
assignment  J.  N.  Bailey,  Agent."  On  the 
same  day  J.  N.  Bailey,  as  agent  of  defend- 
ant, indorsed  upon  the  policy  the  following 
loKs  clanse:  "Loss,  if  any,  under  this  policy, 
to  be  adjusted  with  the  assured  herein  nam- 
ed, and  payable  to  Henrietta  Holmes  as  her 
intereot  may  appear,  subject  to  all  the  terms 
and  conditions  of  this  policy.  J.  N.  Bailey, 
Agent."  Plaintiff  took  possession  of  tbe 
premises  under  the  contract,  and  with  his 


family  occupied  the  same  as  a  home.  On 
September  8th  the  dwelling  on  premises  was 
totally  destroyed  by  fire.  Plaintiff  had  paid 
on  the  contract  to  Henrietta  Holmes  the  sum 
of  $220,  the  sum  of  $30  on  the  mortgage  in- 
cumbrance, and  had  made  no  default  in  the 
requirements  of  the  contract.  Defendant  de- 
nied liability,  and  refused  to  pay  the  loss,  as- 
signing as  its  reason  therefor  that  the  iK>Iicy 
was  void.  The  claim  of  defendant  that  the 
policy  was  void  was  based  on  tbe  fact  that 
plaintiff  at  the  time  of  the  fire  was  not  the 
absolute  owner  of  the  premises.  The  policy 
sued  upon  contained  a  condition  providing, 
in  substance,  that  it  should  be  void  If  the 
building  insured  stood  on  ground  not  owned 
by  the  assured  in  fee  simple,  unless  other- 
wise provided  by  agreement  indorsed  in  writ- 
ing on  the  policy.  In  his  petition  plaintiff 
averred  knowledge  of  the  mortgage  incum- 
brance by  J.  N.  Bailey,  the  agent  of  defend- 
ant, and  alleged  waiver  thereof.  The  peti- 
tion also  averred  that  the  loss  clause  indorsed 
on  the  policy  by  J.  N.  Bailey,  agent,  subse- 
quent to  the  sale  of  premises  to  plaintiff, 
was  made  with  tbe  full  knowledge  of  defend- 
ant of  tbe  condition  of  tbe  title  at  the  time; 
that  the  agent  of  defendant  intended  to  make 
the  indorsement  show  that  the  company  con- 
sented to  the  condition  of  the  title,  but  tail- 
ed to  do  so  on  account  of  mutual  mistake 
and  clerical  error,  and  asked  that  said  clause 
Indorsed  on  the  policy  be  reformed  to  con- 
form to  the  purpose  desired,  and  to  the  In- 
tention of  the  parties.  The  insurance  com- 
pany offered  no  evidence.  It  stood  upon  its 
demurrer  to  the  evidence  of  plaintiff  and  of 
defendant  Henrietta  Holmes,  wblcb  the 
court  overruled.  The  trial  court  made  find- 
ings of  fact  and  conclusions  of  law.  Among 
numerous  other  findings  of  fact  tbe  court 
found  that  J.  N.  Bailey,  the  agent  of  defend- 
ant, knew  of  the  existence  of  the  mortgage 
incumbrance  at  the  time  of  tbe  issuing  of 
the  policy ;  that  he  was  tbe  general  agent  of 
defendant,  authorized  to  issue  policies  of  In- 
surance and  waive  conditions  therein;  that 
he  had  full  knowledge  of  the  terms  of  the 
sale  of  the  premises  by  Henrietta  Holmes  to 
plaintiff,  and  knew  at  tlie  time  he  indorsed 
the  loss  clause  upon  said  policy  the  condi- 
tion of  the  title,  and  that  there  was  a  bal- 
ance of  $150  due  upon  the  mortgage  Incum- 
brance; that  at  the  time  said  J.  N.  Bailey 
made  upon  said  policy  the  indorsement  of 
said  loss  clause  he  Intended  that  said  in- 
dorsement should  protect  the  Interest  of 
plaintiff  and  of  defendant  Henrietta  Holmes 
in  said  property;  that  it  was  by  mutual  mis- 
take that  the  said  clause  failed  to  do  so; 
and  adjudged  that  the  policy  be  reformed  so 
that  the  indorsement  tliereon  should  be  made 
to  waive  all  claims  relative  to  the  imperfect 
condition  of  title.  These  findings  diHcIose 
facts  constituting  authority  of  the  agent,  Bai- 
ley, to  waive  the  conditions  of  the  policy,  and 
al.<K>  disclose  a  knowledge  by  tbe  agent  of 
the  terms  of  the  sale  to  plaintiff  and  the  con- 
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dldon  of  the  title  to  the  premises  that  oon- 
stltates  a  walrer  of  them  by  the  insurance 
company.  Insurance  Co.  t.  Banlc,  50  Kan. 
449,  31  Pac.  lOCO;  Insurance  Co.  v.  York,  48 
Kan.  488,  29  Pac.  586;  Insurance  Co.  ▼. 
Wood,  47  Kan.  521,  28  Pac.  167;  Insurance 
Co.  r.  Gray,  43  Kan.  497,  23  Pac.  «B7:  In- 
surance Co.  V.  Barnes,  41  Kan.  161,  21  Pac. 
165.  There  was  evidence  to  support  the 
findings  made  by  the  court.  These  findings 
made  were  sufficient  to  sustain  the  Judgment. 
The  agent,  Bailey,  having  full  knowledge  of 
the  incumbrance  upon  the  premises,  and  the 
condition  of  the  title  as  affected  by  the  con- 
tract of  sale  to  plaintiff,  undertook  to  in- 
dorse upon  the  policy  a  loss  payable  clause 
to  protect  the  parties  interested.  The  loss 
clause  by  him  indorsed  upon  the  policy  by 
mistake  failed  to  express  the  Intention  of  the 
agent  and  the  purpose  of  the  parties.  Plain- 
tiff in  the  action  to  recover  uiion  the  policy 
conld  ask  a  reformation  of  the  loss  clause  to 
correct  the  mistake  and  make  the  clause  con- 
form to  the  intention  of  the  party  making  It, 
and  upon  the  trial  support  his  claim  of  mis- 
take by  parol  evidence.    Encycl.  of  Plead.  & 

Prac.  378;    Schaefer  ▼.  Mills,  68  Kan.  , 

76  Pac.  436. 

Counsel  for  the  insurance  company  sub- 
mitted in  writing  to  the  court  certoin  declara- 
tions of  law,  and  asked  that  the  court  declare 
the  law  in  the  case  in  accordance  there- 
with. In  refusing  this  request  the  court 
committed  no  error.  'While  the  request  is  in 
conformity  with  the  practice  adopted  In  the 
courts  of  some  of  the  states,  the  Civil  Code 
makes  no  provision  for  such  practice,  nor  has 
it  been  adopted  by  the  courts  of  this  state. 
Said  defendant  also  submitted  certain  inter- 
rogatories to  the  court,  and  requested  findings 
of  fact  in  answer  to  the  same.  While  the 
court  did  not  answer  the  specific  interroga- 
tories submitted,  the  record  discloses  that  the 
findings  of  foet  made  by  the  court  fully  cover 
the  findings  requested. 

No  material  error  appearing  In  the  record, 
the  Judgment  of  the  trial  court  will  be  affirm- 
ed.   All  the  Justices  concurring. 


BANK  OF  TOPEKA  v.  CLARK. 
(Supreme  Court  of  Kansas.    June  11,  1901.) 

FINAL  OBDBB  SETTINO  ASIOE  JunOMENT^ISSa- 
ANCE  OF  ALIAS  SUMMONS— LIMITATIONS. 

1.  An  order  to  set  aside  a  judgment  on  the 
ground  that  the  summonH  was  void  is  n  final  or- 
der within  Code  Civ.  Proc.  JS  542,  543  (Gen. 
St.  1901,  c.  80,  »{  5019,  .W27),  and  terminates 
the  action  unlewi  set  aside  on  prooeedinga  in 
error,  and  tolls  tlie  statute  of  limitntions  for  one 
year,  requiring  tlie  issuance  of  alias  summons 
within  that  time  to  save  the  right  of  action  if  it 
was  barred  at  the  date  of  the  entry  of  the  order. 

Error  from  District  Court,  Shawnee  Coun- 
ty; Z.  T.  Hazen,  Judge. 

Action  by  the  Bank  of  Topeka  against  J. 
V.  Clark  and  others.  Judgment  for  defend- 
ant Clark,  and  plalntltC  brings  error.  Af- 
firmed. 


Mnlvane  ft  €iaalt  and  D.  R.  Hlte,  for  plain- 
tiff in  error.  Garver  ft  Larimer,  for  defend- 
ant In  error. 

PER  CURIAM.  The  Bank  of  Topeka  sued 
J.  T.  Clark  and  others  on  a  note  due  Febru- 
ary 29,  1891.  The  summons  served  on  Clark 
was  not  indorsed  with  the  amount  for  which 
plaintiff  would  take  Judgment  in  case  of  de- 
fault. Clark  failed  to  appear,  and  Judgment 
for  $7,4.58.15  was  rendered  against  him  No- 
vember 16,  1896.  On  September  23,  1807,  at 
the  request  of  plaintiff,  the  conrt  entered  an 
order  setting  aside  the  Judgment  as  to  Clark, 
on  the  ground  that  the  summons  was  void. 
On  September  13.  1809,  the  plaintiff  applied 
to  the  court  to  set  aside  its  order  of  Septem- 
ber 23,  1897,  vacating  its  Judgment  against 
Clark.  This  application  was  denied.  On 
January  7,  1908,  the  plaintiff  caused  an  alias 
summons  to  issue  against  Clark,  which  was 
regularly  served.  Numerous  proceedings 
were  thereafter  had.  but  in  each  successive 
step  Clark,  by  appropriate  motions  and  plead- 
ings, saved  whatever  right  he  had  under  the 
statute  of  limitation.  Finally,  on  June  22, 
liH):{,  the  court  rendered  Judgment  against 
plaintiff  for  costs.  To  reverse  this  Judgment 
this  proceeding  is  prosecuted. 

The  plaintiff's  right  of  action  on  the  note 
was  barred  February,  1896.  The  order  of 
the  court  of  September  23.  1887,  setting  aside 
plaintiirs  Judgment,  was  final  and  terminat- 
ed the  action,  unless  set  aside  on  proceedings 
In  error.  Code  Civ.  Proc.  !Si  542,  543  (Gen. 
St.  1901,  c.  80.  H  5019,  5027);  Newberry  v. 
A.,  K.  &  C.  By.  Co.,  52  Kan.  613.  35  Pac.  210. 
No  steps  were  taken  to  liave  this  order  re- 
viewed or  set  aside.  The  failure  of  the  ac- 
tion otherwise  than  on  its  merits  operated  to 
toll  the  statute  for  one  year  thereafter.  Had. 
the  alias  summons  been  issued  within  one 
year  from  September,  1807,  the  dote  the 
Judgment  was  set  aside,  the  statute  of  limita- 
tlou  could  not  have  l>een  successfnliy  pleaded, 
but  not  having  l)een  issued  until  January  7, 
1903,  the  plaintiff  lost  his  right  to  bring  a 
new  action. 

The  Judgment  of  the  court  below  Is  af- 
firmed. 


GRAHAM  v.  TROTH. 
(Supreme  Court  of  Kansas.     June  11,   1904.) 

ACTION  ON  NOTE— ACTION  BT  HOLDBB  UNDER 
BLANK  INUOBSEMENT— EVIDENCE  —  BECOBDS 
OF  COt'BTS  OP  SISTER  STATES— CERTIFICATION 
—  SUFFICIENCY  —  FINDINGS  ON  CONFLICTINQ 
EVI  DEN'CE — REVIEW. 

1.  A  state  is  not  a  foreign  country,  within 
Code  Civ.  Proc.  S  371,  providing  for  the  cer- 
tification of  records  in  courts  of  a  foreign  coun- 
try. 

2.  A  decree  of  a  court  of  a  sister  state  adjust- 
ing the  rights  of  persons  to  a  note  is  not  inad- 
misRible  in  an  action  on  the  note  against  the 
maker  merely  because  the  maker  was  not  a 
party  to  the  suit  in  wliich  the  decree  was  ren- 
dered. 
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3.  In  an  action  on  a  note  Indorsed  in  blank, 
parol  evidence  that  plaintiff,  sning  on  the  note, 
is  a  trustee  of  an  express  trust,  is  competent,  if 
material,  to  show  the  capacity  in  which  he  is 
holding  the  note. 

4.  The  holder  of  the  legal  title  to  a  note  may 
re<nrer  thereon  without  showing  the  capacity  in 
which  he  is  holding  it. 

5.  A  verdict  on  conflicting  evidence  will  not  be 
disturbed  on  appeal. 

Error  from  District  Conrt,  Jobnaon  Coun- 
ty; W.  H.  Sheldon,  Judge. 

Action  by  Isma  Troth  against  Wyatt 
Graham.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

H.  L.  Burgess,  for  plalntWT  in  error.  J.  P. 
Hindman,  Isma  Troth,  and  J.  Frank  Wilson, 
for  defendant  in  error. 


PER  CURIAM.  Defendant  in  error  was 
plaintiff  below.  His  action  was  upon  a  $2,- 
OOO  note,  upon  which  be  sued  in  the  ca- 
pacity of  a  trustee  of  an  express  trust.  The 
defendant's  verified  answer  admitted  the  ex- 
ecution of  the  note,  and  contained  defensive 
matter.  Upon  the  trial  the  note  in  suit  was 
Introdnced  in  evidence,  and  its  indorsement 
in  blank  by  the  payee  thereof  shown.  Con- 
ceiving that  he  was  required  to  also  sbow 
the  capacity  in  which  he  had  brought  the 
action,  tbe  plaintiff  introduced  in  evidence  a 
decree  of  tbe  common  pleas  court  of  High- 
land county,  Ohio,  establishing  tbe  ailega- 
tlong  of  his  petition  in  regard  to  his  express 
traateeship.  This  was  objected  to  because 
not  properly  authenticated.  Its  admission 
over  this  objection  forms  the  first  claim  of 
error.  Its  authentication  was  by  the  judge 
of  that  court,  with  the  certificate  of  the  clerk, 
both  of  which  are  apparently  regular  under 
tbe  United  States  statutes  providing  for  the 
anthentlcation  of  judgments  from  the  courts 
of  sister  states.  Added  thereto,  bowever, 
was  the  certificate  of  tbe  Governor  of  tbe 
state  of  Ohio  and  tbe  Secretary  of  State, 
apparently  for  the  purpose  of  conforming  to 
tbe  requirements  of  section  371  of  the  Code 
of  Civil  Procedure,  which  provides  for  the 
certification  of  proceedings  in  courts  of  a 
foreign  country.  The  objection  made  goes  to 
the  fanltinesg  of  the  certificate  of  the  Gov- 
ernor of  Ohio  as  required  by  this  section. 
Tbe  certificate  of  tbe  Judgment  was  sufB- 
clent  without  attaching  thereto  any  certifi- 
cate of  the  Governor.  The  state  of  Ohio  is 
not  a  foreign  country,  and  hence  the  Judg- 
ments of  its  courts  need  not  be  authenticated 
in  pursuance  of  this  section.  No  such  cer- 
tificate being  required  at  all,  the  attaching 
of  a  faulty  one  does  not  render  the  other- 
wise sufficient  certificate  bad. 

The  matter  adjusted  in  the  common  pleas 
conrt  was  only  as  to  the  interest  which  sev- 
eral claimants  had  In  the  note  sued  upon. 
AH  of  these  parties  were  before  that  court. 
The  defendant,  the  maker  of  the  note,  how- 


ever, was  not  a  party.  He  therefore  claimed 
that  the  adjudication  as  to  the  character  in 
which  the  plaintiff  held  tbe  note  was  not 
binding  on  him,  and  incompetent  to  be  in- 
troduced as  against  him.  The  question  ad- 
judicated Involved  in  no  way  the  interests 
of  the  maker  of  the  note.  It  only  settled 
the  rights  of  the  several  parties  Interested  in 
tbe  proceeds  thereof.  This  could  be  done 
without  the  presence  of  the  maker.  If  he 
was  required  to  pay  the  note  at  all,  he  was 
not  concerned  as  to  when  he  should  pay  it. 

It  Is  farther  contended  that,  the  note  hav- 
ing been  shown  to  have  been  indorsed  in 
blank  by  the  payee,  such  indorsement  was, 
as  a  matter  of  law,  a  conveyance  of  tbe 
entire  beneficial  interest,  and  the  plaintiff 
could  not  by  any  evidence  aliunde  contradict 
it,  and  make  it  to  be  an  assignment  to  him 
as  B  trustee  of  an  express  trust.  The  in- 
dorsement In  blank  served  to  convey  to  the 
one  to  whom  it  was  thereby  transferred  the 
legal  title,  and  it  was  entirely  competent.  If 
material,  to  show  the  capacity  in  wUch  he 
was  holding  such  title.  We  are,  however, 
further  of  the  opinion  that  none  of  the  above 
questions  were  very  material,  for,  as  we 
have  suggested  by  this  assignment,  the  plain- 
tiff held  tbe  legal  title  to  the  note,  and,  as 
such  holder,  was  entitled  to  recover  thereon. 
Manley  v.  Park  (Kan.)  76  Pac.  557.  The 
question  of  distribution  of  tbe  proceeds  of 
such  collection  was  a  matter  between  the 
trustee  and  his  cestui  que  trust,  and  not  one 
in  which  the  maker  of  the  note  was  interest- 
ed. 

The  plaintiff  had  been  adjudged  a  bank- 
mpt.  A  portion  of  the  money  due  upon  tbe 
note  had  belonged  to  him,  and  now  belonged 
to  the  trustee  in  bankruptcy.  Tbe  decree  of 
the  common  pleas  court  required  that  such 
iwrtlon  should  be  paid  over  to  tbe  trustee  in 
bankruptcy  after  its  collection  by  the  plain- 
tiff. Objection  Is  now  made  that  In  some 
way  this  is  violative  of  the  rights  of  the  de- 
fendant; that  It  is  inconceivable  that  a  bank- 
rupt could  be  made  a  trustee  for  this  pur- 
pose; and  hence  that  the  plaintiff  could  not 
recover.  We  see  nothing  inconsistent  in  tbe 
matter,  and  only  mention  it  to  afford  oppor- 
tunity to  deny  tbe  contention  of  tbe  plaintiff 
in  error. 

Objections  are  made  to  the  giving  of,  and 
refusal  to  give,  special  instructions.  After 
having  given  careful  consideration  to  all  of 
these,  we  find  them  without  merit,  and  ob- 
serve no  beneficial  end  to  be  served  by  de- 
tailed comment. 

The  facts  upon  which  the  merits  of  the 
litigation  turned  were  somewhat  involved. 
A  sharp  conflict  of  testimony  between  tbe 
plaintiff  and  defendant  was  presented  to  the 
Jury.  It  took  the  plaintllTs  view.  We  may 
not,  neither  are  we  disposed  to,  interfere. 

Finding  no  error  In  the  proceedings  of  the 
trial  court,  the  Judgment  will  be  affirmed. 
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MacRAE  et  al.  v.  KANSAS  CITY  PIANO  CO. 
(Supreme  Court  of  Kansas.    June  11, 1904.) 

COBPOBATIONS  —  DISSOLUTION  —  POWEBS  —  BE- 
PLEVIN— JUDGHENT  FOB  PLAINTIFF. 

1.  After  the  diBsolution  of  a  corporation  it  no 
longer  poBsesses  power  to  do  any  business,  main- 
tain any  action,  or  enforce  any  judgment  there- 
tofore rendered  in  its  favor,  except  in  virtue  of 
some  statute  authorizing  it,  or  some  principle 
of  equity  requirln|;  it 

2.  In  an  action  in  replevin,  where  the  defend- 
ant gave  a  redelivery  bond  and  retained  posses- 
sion of  the  property  in  controversy,  judgment 
was  rendered  in  favor  of  the  plaintiff  for  the 
recovery  of  possession  of  the  property,  and,  in 
the  event  plaintiff  was  unable  to  obtain  posses- 
sion, or  the  defendant  should  fail  to  deliver  it, 
plaintiff  to  recover  a  money  judgment.  Held, 
that  it  was  the  duty  of  the  defendant  to  tender 
back  the  possession  of  the  replevied  property, 
and  not  the  duty  of  the  plaintiff  to  demand  it 
as  a  prerequisite  to  the  enforcement  of  the  mon- 
ey judgment. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Sedgwick  Coun- 
ty;  D.  M.  Dale,  Judge. 

Action  by  the  Kausas  City  Piano  Company 
against  J.  D.  MacRae  and  one  Naftzger. 
Judgment  for  plaintiff.  Defendants  bring  er- 
ror.   Reversed. 

Adams  Sc  Adams,  for  plaintiffs  In  error.  S. 
B.  Amldon  and  J.  F.  Conly,  for  defendant  In 
error. 

CUNNINGHAM,  J.  The  Kansas  City  Pi- 
ano Company  brought  its  action  against  Mac- 
Rae In  replevin  to  recover  the  possession  of 
a  piano.  A  redelivery  bond  was  given  by 
MacRae,  with  plaintiff  in  error,  Naftzger,  as 
surety,  and  the  piano  remained  In  the  custody 
of  MacRae.  The  plaintiff  had  Judgment  that 
it  recover  the  possession  of  the  piano,  and, 
in  the  event  It  was  unable  to  obtain  such  pos- 
session, or  the  defendant  should  fall  to  de- 
liver it  to  the  plaintiff,  that  the  plaintiff  re- 
cover in  the  sum  of  $200.  To  reverse  this 
judgment  MacRae  brought  proceedings  In  er- 
ror in  this  court,  where  the  same  was  af- 
firmed. MacRae  v.  Kansas  City  Piano  Com- 
pany, 64  Kan.  .580,  68  Pac.  54,  56  L.  R.  A. 
024,  91  Am.  St.  Rep.  236.  After  the  deter- 
mination of  the  action  here,  the  piano  com- 
pany duly  caused  garnishment  summons  to 
be  issue<l  and  nerved  on  Naftzger.  In  this 
Karnlsliment  proceeding  MacRae  filed  his  an- 
swer, setting  out  two  reasons  why  the  funds 
in  the  hands  of  Naftzger  belonging  to  him 
should  not  be  subjected  to  the  payment  of 
the  money  judcuient  against  him  as  spoken  of 
above.  The  first,  briefly  summarized,  was 
that  after  the  ooniniencement  of  the  action, 
and  prior  to  the  rendition  of  the  judgment, 
the  piano  company,  which  was  a  Missouri  cor- 
poration, had  been  dissolved  in  accordance 
with  the  law  of  Its  domicile ;  that  more  than 
one  year  had  elapsed  since  Its  dissolution; 
and  that  the  action  had  not  been  revived  in 
the  name  of  the  real  parties  In  Interest,  or  the 

\  1.  See  Corporations,  vol.  12,  Cent  Dig.  {  2482. 


successors  in  Interest  of  the  company,  or  in 
the  name  of  any  one  authorized  to  further 
prosecute  the  case.  It  set  out  the  statute  of 
the  state  of  Missouri  In  force  at  the  time  of 
the  dissolution  of  the  corporation,  which,  in 
so  far  as  It  relates  to  the  persons  who  are 
authorized  to  carry  on  pending  litigation  on 
behalf  of  the  stockholders  thereof,  is  sub- 
stantially what  the  Kansas  statute  Is.  Sec- 
Uon  1312,  Gen.  St  1901.  This  provides  that 
the  directors  or  managers  of  a  dissolved  cor- 
poration shall  be  trustees  for  the  creditors 
and  stockholders  thereof,  and  as  such  may 
maintain  judicial  proceedings  for  the  pnr- 
pose  of  collecting  debts  due  to  such  corpora- 
tion; the  Missouri  statute  specifically  pro- 
viding that  such  proceeding  shall  be  "by 
the  name  of  the  trustees  of  such  corporation, 
describing  It  by  its  corporate  name."  The 
second  defense  pleaded  that  no  demand  had 
been  made  upon  MacRae  for  the  possession 
of  the  piano  In  question  after  the  rendition 
and  affirmance  of  the  judgment,  and  claim- 
ed that,  inasmuch  as  the  money  Judgment 
was  in  the  alternative,  it  could  be  enforced 
only  If  possession  of  the  replevlnod  piano 
could  not  be  had,  and  that  no  proceeding  to 
collect  the  money  Judgment  could  be  main- 
tained imtil  after  a  demand  had  been  made 
and  refused.  The  defendant  Naftzger  adopt- 
ed the  answer  of  MacRno.  and  added  tliut 
the  money  In  his  hands  belonging  to  Mncltac 
was  deposited  with  him  for  tlw  puri>o«c  of 
securing  him  as  surety  upon  the  redelivery 
bond  and  as  surety  for  costs  in  the  pr«;-(M>il- 
Ing  In  this  court.  No  Issue  was  taken  by  nn.v 
pleading  upon  the  truth  of  these  answers  by 
the  piano  company.  Tli?  court,  however.  pri>- 
ceeded  to  render  Judgment  «llrecting  the  imy- 
ment  of  the  money  in  the  hands  of  Niift^jr*-!- 
Into  court  to  be  distributed  In  a  manner  timt 
should  protect  him.  This  disi>osltlon  of  the 
matter  could  only  be  had  upon  the  th(>ory 
that  none  of  these  defenses  had  merit  in  law. 
80  that  the  question  now  here  Is,  did  either 
of  the  defenses  noted  present  a  legal  reason 
why  the  Kansas  City  Piano  Company  mlglit 
not  at  that  time  and  In  that  manner  seek  sat- 
isfaction of  Its  judgment? 

We  find  that  the  first  defense  does,  and  for 
these  reasons :  The  dissolution  of  a  corpo- 
ration operates  as  to  It  the  same  as  the  death 
of  an  individual.  AH  its  powers,  preroga- 
tives, and  authority — ^Its  life — ceased.  All 
legal  proceedings  then  pending  were  at  once 
suspended.  At  the  common  law  this  termina- 
tion of  coriK>rate  powers  became  so  radical 
that  a  corporate  debtor  was  entirely  dischar- 
ged of  his  obligation,  and  all  actions  by  or 
against  it  were  at  once  and  forever  abated ; 
not  even  an  execution  on  a  Judgment  thereto- 
fore obtained  could  issue.  Am.  &  Eag.  Enc. 
(2d  Ed.)  vol.  9,  p.  603 ;  10  Cyc.  1310.  It  is  only 
in  virtue  of  some  statute  authorizing  it,  or 
some  principle  of  equity  requiring  it,  that 
these  results  may  be  avoided,  or  pending  pro- 
ceedings may  be  farther  prosecuted,  or  Judg- 
ments already  rendered  enforced.    It  la  not 
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neceesary  now  for  ns  to  decide  whether  the 
bar  of  the  statute  has  run  upon  a  proceeding 
to  revive  this  action  In  the  name  of  the  par- 
ties whom  the  statute  says  may  farther  prose- 
cute it  It  la  sufficient  to  say  that  after  the 
dissolution  of  the  corporation  such  substitu- 
tion under  authority  of  such  statute  aad  In 
pnrsuance  of  its  terms  must  be  had  in  or- 
der that  the  action  might  farther  proceed.  It 
could  no  longer  be  maintained  in  the  name  of 
the  disBolved  corporation.  Town  Co.  t. 
Kortz,  22  Kan.  725;  Eagle  Chair  Co.  T. 
Kelsey,  23  Kan.  632.  The  defendants  could 
ral8e  this  question.  They  could  well  say  that 
there  is  no  one  authorized  to  receive  the 
fruits  of  this  action.  Had  there  been,  the 
money  judgment  could  have  been  avoided  by 
the  taming  over  of  the  replevied  property  to 
the  persons  authorized  to  receive  It  In  face 
of  the  undented  facts  pleaded  relative  to  the 
dissolution  of  the  company  and  the  failure  to 
substitute  the  parties  whom  the  statute  au- 
thorizes to  farther  carry  on  the  litigation,  we 
are  of  the  opinion  that  the  court  erred  In  pro- 
ceedhig  with  the  case  without  such  substl- 
tntlon. 

We  do  not  think  that  the  second  defense,  as 
set  out,  had  any  merit.  A  defendant  who  has 
given  a  redelivery  bond  In  a  replevin  action, 
and  against  whom  a  Judgment  has  thereafter 
been  rendered  In  the  alternative,  as  in  this 
case,  must  tender  back  the  replevied  article 
hi  as  good  condition  as  when  he  obtained  its 
possession  by  reason  of  his  redelivery  un- 
dertaking, or  else  he  may  be  made  to  respond 
in  the  amount  of  the  money  judgment  upon 
big  redelivery  undertaking ;  the  burden  rest- 
ing upon  him  to  restore  jmssession  to  the 
plaintiff,  and  not  upon  the  plaintiff  to  de- 
mand or  enforce  possession.  Peck  v.  Wilson, 
22  111.  205;  Berry  v.  Hoeffner,  56  Me.  170; 
Parker  v.  Simonds,  8  Mete.  (Mass.)  205; 
Capital  liUmberlng  Co.  v.  Learned,  36  Or. 
TAA,  59  Pac.  454,  78  Am.  St  Rep.  792;  Ar- 
thur V.  Sherman,  11  Wash.  254,  39  Pac.  670; 
Am.  &  Eng.  Enc.  vol.  24,  p.  535. 

The  judgment  of  the  lower  court  will  be 
reversed,  and  the  cause  remanded  for  farther 
proceedings.    All  the  Justices  concurring. 


STATE  V.  GREEN. 
(Supieme  Court  of  Kansas.    June  11, 1904.) 

I3IT0XICATISO  UQUORS  —  ILLEOAIi  SALB  —  IN- 
BTKDCTIONS. 

1.  In  a  prosecation  for  illegally  selling  intoxi- 
cating liquors,  an  instruction  that  the  law  pro- 
vides that  any  "shift  or  device"  to  evade  its  pro- 
visions shall  be  deemed  an  unlawful  sellmg, 
within  the  provisions  of  the  prohibitory  act 
(Gen.  St.  1901,  §§  2451-2500),  was  not  objec- 
tionable on  the  ground  that  defendant  was  not 
on  trial  for  a  "shift  or  device,"  but  for  an  on- 
lawfnl  selling. 

2.  In  a  prosecution  for  the  illegal  sale  of  In- 
toxicating liquors,  failure  of  the  court  to  charge 
what  constituted  a  sale  was  not  error,  the  word 
"sale"  being  too  well  known  to  require  explana- 
tion. 

3.  In  a  prosecution  for  illegally  selling  intoxi- 
catmg  liquors,  an  hastruction  that  the  state  had 


elected  to  ask  a  conviction  on  the  testimony  of 

certain  witnesses,  and  that  if  the  defendant  was 
convicted  the  jury  must  do  so  on  the  testimony 
of  those  witnesses,  and  on  the  particular  count 
which  the  jury  believes,  beyond  a  reasonable 
doubt,  the  evidence  of  such  witnesses  sustains, 
was  not  objectionable  as  only  requiring  the  jury 
to  believe  beyond  a  reasonable  doubt  that  the 
evidence  sustained  to  some  extent  the  charge  ou 
which  the  state  elected  to  try  defendant,  the 
court  having  also  charged  that  tlie  prosecution 
must  prove  the  sales  charged  beyond  a  reason- 
able doubt. 

Appeal  from  District  Court,  Butler  Couuty; 
6.  P.  Alkman,  Judge. 

Frank  Green  was  convicted  of  the  illegal 
sale  of  Intoxicating  liquors,  and  he  appeals. 
Affirmed. 

E.  N.  Smith,  for  appellant.  C.  C.  Coleman, 
Atty.  Gen.,  and  W.  M.  Rees,  for  the  State. 

PER  CURIAM.  Appellant  was  charged 
with  and  convicted  of  a  violation  of  the  pro- 
hibitory law  (Gen.  St  1901,  {{  2451-2500), 
in  two  counts,  for  the  selling  of  Intoxicating 
liquors.  The  evidence  upon  which  he  was 
convicted  indicated  that  he  was  what  is  com- 
monly known  as  a  "bootlegger."  Upon  the 
request  of  the  witnesses,  and  the  giving  to 
him  of  money  by  them  therefor,  he  procured 
and  brought  to  them  intoxicating  liquors. 

The  court  charged  the  jury  that  the  law 
provides  that  any  "shift  or  device"  to  evade 
its  provisions  shall  be  deemed  an  unlawful 
selling  within  the  provisions  of  the  prohibi- 
tory act  Gen.  St  1901,  {  2467.  Objection 
is  made  to  this  for  the  reason,  in  the  lan- 
guage of  appellant's  brief,  "tliat  the  defend- 
ant was  not  on  trial  for  shift  or  device,  but 
for  an  imlawful  selling."  This,  with  some 
cognate  questions  relating  to  the  Introduction 
of  evidence.  Is  urged  as  error,  with  an  ap- 
parent degree  of  seriousness.  It,  however, 
lacks  substance. 

Another  ground  of  error,  equally  diapha- 
nous, is  that  the  court  did  not  instruct  the 
jury  as  to  what  constituted  a  sale.  No  such 
instruction  was  requested,  and  neither  was 
it  required.  The  meaning  of  the  word  "sale" 
in  this  connection  is  too  well  known  to  re- 
quire explanation. 

Again,  oomplaint  is  made  of  the  giving 
of  the  following  instruction:  "The  state  has 
elected  to  ask  for  a  conviction  of  the  de- 
fendant OQ  the  testimony  of  certain  wit- 
nesses, and  if  the  defendant  la  convicted 
by  the  jury  it  must  be  upon  the  testimony 
of  those  witnesses,  and  on  the  particular 
count  which  the  jury  believes,  beyond  a  rea- 
sonable doubt,  that  the  evidence  of  such  wit- 
nesses sustain."  The  objection  urged  Is  that 
this  only  required  the  jury  to  believe,  beyond 
a  reasonable  doubt,  that  the  evidence  sustain- 
ed to  some  extent  the  charge  upon  which  the 
state  elected  to  try  the  defendant.  We  think 
this  criticism  is  hypercritical.  The  court 
elsewhere  instructed  the  jury  that  the  proso- 
cutiou  must  prove  the  sales  chnrgod  beyond 
reasonable  doubt  or  the  jury  should  Qnd  the 
defendant  not  guilty,  and  we  think  that  the 
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language  used  la  tbe  criticised  Instruction 
was  substantially  tbe  same. 

We  find  no  error  In  tbe  entire  case,  and 
hence  direct  tbe  affimiatt«B  of  tbe  judgment 


STATE  BANK  OF   CHASE  t.  CHATTEN. 
(Supreme  Court  of  Kansas.    June  11,  1904.) 

raAUDUUENT   CONVETANCE  —  SBTnNG    ASIDE  — 
SUBSEQUENT   CBEDITOB8. 

1.  A  creditor  whose  claim  originated  after  the 
making  of  a  conveyance  which  he  attacks  as 
fraudulent  has  the  burden  of  proving  actual 
fraud  before  he  can  derive  a  benefit  from  sec- 
tion 7881  of  the  General  Statutes  of  1901, 
which  provides  that  a  trust  shall  result  in  favor 
of  creditors  when  a  conveyance  is  fraudulently 
made  to  one  person  upon  a  consideration  paid 
by  another. 

2.  A  subsequent  creditor,  who  at  the  time  he 
extends  credit  knows  that  a  deed  has  been  made 
to  a  third  person  upon  payment  of  the  consid- 
eration by  his  debtor,  cannot  attack  such  con- 
veyance as  fraudulent. 

3.  A  debtor  paid  the  consideration  for  a  deed 
of  real  estate  made  to  his  wife.  Afterwards  tbe 
creditor  sued  him,  and  caused  garnishment  pro- 
cess to  be  issued  and  served.  Thereupon,  the 
defendant  disputing  the  amount  demanded,  an 
adjustment  was  had,  and  an  agreement  made  to 
settle  the  claim  for  a  less  amount  by  payments 
made  at  intervals  in  the  future,  for  which  cer- 
tain security  was  to  be  given,  the  garnishment 
action  to  be  dismissed,  ^otes  for  the  payments 
were  given  and  accepted,  and  the  action  was  dis- 
missed in  pursuance  of  the  agreement.  The  new 
notes,  not  being  paid,  were  placed  in  judgment, 
which  the  plaintiff  sought  to  have  declared  a 
charge  upon  tbe  real  estate.  Beld,  that  be  was 
to  be  considered  a  subsequent  creditor.  Lan- 
phear  v.  Ketcham,  37  Pac.  119,  53  Kan.  799. 

(Syllabus  by  the  Court.) 

Error  from  District  Covit,  Rice  County; 
Ansel  R.  Clark,  Judge. 

Action  by  the  State  Bank  of  Cbase  against 
Fannie  Cbatten.  Judgment  for  defendant, 
and  plaintiff  brings  error.    AfUrmed. 

Adams  &  Adams,  Samuel  Jones,  and  C.  F. 
Foley,  for  plaintiff  in  error.  C.  W.  Burcb 
and  O.  E.  Hopkins,  for  defendant  in  error. 


MASON,  J.  The  State  Bank  of  Cbase 
brought  an  action  against  Fannie  Chatten 
seeking  to  subject  real  estate  standing  in  bar 
name  to  tbe  payment  of  a  judgment  against 
her  husband,  E.  L.  Chatten.  The  bank  was 
denied  relief,  and  brings  this  proceeding  to 
review  the  Judgment. 

The  facts  as  found  by  tbe  trial  court,  so 
far  as  necessary  to  exhibit  the  disputed  ques- 
tions of  law,  were  as  follows:  In  1891  E.  L. 
Chatten  owed  the  bank  $5,196,  due  not  later 
than  June  of  that  year.  On  January  11, 
1892,  tbe  real  estate  here  involved  was 
bought  at  a  sheriff's  sale  by  E.  L.  Cbatten  In 
tbe  name  of  his  wife,  he  paying  the  consid- 
eration, $3,375,  by  a  check  drawn  upon  an- 
other bank.  Soon  after  this  the  cashier  of 
the  State  Bank  of  Chase  bad  information 


T2.  See   Fraudulent   Conveyanees,   voL   U,   Cant 
OiC  f  631. 


that  Bucb  a  check  bad  been  given  by  Cbat- 
ten for  the  land,  and  expressed  surprise  that 
be  bad  that  amount  with  which  to  pay  for  it 
A  sheriff's  deed  naming  "Mrs.  B.  L.  Chat- 
ten'' as  grantee  was  executed  on  March  8^ 
and  recorded  on  May  27,   1892.     In  June, 

1893,  Cbatten's  debt  to  tbe  bank  was  re- 
newed by  tbe  giving  of  several  notes,  in- 
cluding one  due  August  15,  1893,  for  $696.32, 
and  two  due  September  15,  1893,  for  $900 
and  $984  respectively.     As  early  as  March, 

1894,  the  bank  casbler  had  actual  notice  that 
Cbatten  bad  bought  the  land  in  the  name  of 
his  wife,  and  that  tbe  deed  bad  been  taken 
to  her.  On  May  23,  1894,  the  bank  sued  up- 
on the  notes  for  $696.32  and  $900,  and  caused 
garnishment  process  to  be  served  upon  two 
other  banlcs.  On  tbe  next  day  a  written 
agreement  was  entered  Into  between  the 
bank  and  Chatten.  It  recited  that  the  bank 
held  the  three  notes  just  described,  which 
embraced  all  its  demands  against  Cbatten, 
and  that  Cbatten  disputed  the  correctness  of 
the  amount  claimed.  It  then  provided  for 
an  adjustment  of  all  such  claims  and  dis- 
putes, and  the  settlement  of  the  indebted- 
ness, in  consideration  of  $2,000,  to  be  paid 
at  various  times  In  the  future,  for  a  part  of 
which  certain  security  was  to  be  given,  and 
that  the  garnishment  action  should  be  dis- 
missed. Notes  partially  secured  were  given 
at  once  for  the  agreed  payments,  and  tbe  ac- 
tion was  dismissed  In  pursuance  to  the 
agreement  September  4,  1894.  At  tbe  time 
of  this  settlement  Cbatten  was  insolvent, 
and  tbe  bank  knew  of  the  fact  His  financial 
condition  before  this  was  not  shown.  On 
December  4, 1894,  the  bank  sued  Ctiatten  up- 
on the  new  notes,  and,  upon  obtaining  judg- 
ment began  the  present  action  to  subject 
tbe  real  estate  in  controversy  to  its  payment. 
It  was  not  found  that  the  conveyance  was 
fraudulent,  and  there  was  a  general  flndins 
for  tbe  defendant. 

Plaintiff  in  error  claims  that  under  these 
circumstances  it  was  entitled  to  recover  in 
virtue  of  sections  7880  and  7881  of  the  Gen- 
eral Statutes  of  1901,  reading  as  follows: 
.  "Sec.  7880.  When  a  conveyance  for  a  val- 
uable consideration  is  made  to  one  person 
and  tbe  consideration  therefor  paid  by  an- 
other, no  use  or  trust  shall  result  in  favor  of 
the  latter;  but  tbe  title  shall  vest  in  tbe  for- 
mer, subject  to  the  provisions  of  the  next 
two  sections. 

"Sec.  7881.  Every  such  conveyance  shall 
be  presumed  fraudulent  as  against  the  cred- 
itors of  tbe  person  paying  the  consideration 
therefor;  and  where  a  fraudulent  intent  is 
not  disproved,  a  trust  shall  In  all  cases  re- 
sult In  favor  of  prior  creditors  to  the  extent 
of  their  just  demands,  and  also  In  favor  of 
subsequent  creditors  if  there  be  sufficient 
evidence  of  fraudulent  intent" 

These  sections  are  in  effect  the  same  aa 
those  adopted  in  several  other  states,  from 
which  they  differ  only  in  being  somewbat 
more  specific,  tbe  language  employed  hariajj 
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the  evident  pnrpoae  to  cover  by  eszprecH  dec- 
laiation  matters  elsewliere  left  to  Implication. 
For  references  to  sucli  statutes  and  decisions 
onder  tbem,  see  16  A.  &  E.  Bncyc-  ot  L.  (2d 
Ed.)  116tt.  The  purpose  of  the  first  section 
quoted  is  to  prevent  tlie  trust  that  would 
otherwise  arise  in  favor  of  one  paying  the 
coDSideratlon  upon  the  conveyance  of  land  to 
another.  In  the  absence  of  tbe  statute,  prop- 
erty 80  conveyed  would,  in  consequence  of 
such  tmst,  be  liable  to  seiisnre  upon  execu- 
tion against  him  wbo  paid  t ne  purchase  price. 
RaDk  V.  Olcott  46  N.  Y.  12,  18.  The  two 
ttctions  correspond  with  those  discussed  in 
the  case  cited,  In  which  It  Is  said  (pages  18 
and  22,  46  N.  Y.):  "After  adopting  ibe  fifty- 
first  section  (our  section  7880)  it  was  indls- 
pensable  to  make  some  pi-ovlaion  to  preserve 
the  rights  of  creditors,  otherwise  tue  grantee 
would  have  held  the  title  aosolutely  against 
rredltors  and  all  others.  Hence  the  fifty- 
second  section  (our  section  7881)  was  adopted, 
which  placed  tbe  property  in  the  same  rela- 
tion to  creditors  as  it  would  liave  been  if  tbe 
debtor  himself  had  l^raudulently  transferred 
It,  and  the  words  used  were  appropriate  for 
that  purpose.  The  object  of  the  statute  was 
to  cat  off  all  interest  In  1;be  person  paying 
(he  consideration,  and  then  to  declare  prop- 
erty liable  for  bis  debts.  •  •  •  It  is  dU- 
ficalt  to  perceive  any  distinction,  or  any  rea- 
aon  for  it,  between  the  rights  of  creditors  as 
to  property  fraudulently  transferred  by  the 
debtor  himself,  and  property  paid  for  by  him 
and  transferred  to  a  third  person.  Why 
Fliould  creditors  have  dUTerent  and  superior 
lights  to  enforce  their  debts,  in  tbe  latter 
case,  to  those  enjoyed  in  tbe  former?  I  can 
see  no  reason  for  any  distinction,  and  I  do 
not  believe  the  statute  has  created  any." 

A  subsequent  creditor  who  seeks  to  set 
aside  a  voluntary  conveyance  made  by  his 
debtor  encounters  a  presumption  that  the 
deed  was  made  In  good  faith,  which  be  must 
overcome  by  snflicient  evidence  before  he 
ran  succeed.  14  A.  &  IS.  Encyc.  of  L.  (2d 
Ed.)  300.  By  tbe  statute  quoted  tbe  rule  is 
the  same  where  a  subsequent  creditor  seeks 
to  Impress  a  tinist  for  bis  benefit  upon  prop- 
erty wnveyed  to  a  third  person,  the  consid- 
eration being  paid  by  the  debtor.  So  in  either 
case  a  subsetiuent  creditor  can  obtain  no  re- 
lief if  at  the  time  he  gave  credit  be  knew  of 
tbe  facts  regarding  the  conveyance  be  seeks 
to  have  declared  fraudulent  14  A.  &  K. 
Encyc.  of  L.  (2d  Kd.)  282.  Here  there  was 
no  finding  of  fraud,  and  at  the  time  of  the 
dismissal  of  tbe  first  action  the  bank  bad  a 
full  knowledge  of  the  circumstances  of  tbe 
deed  to  Mrs.  Cbatten.  The  important  in- 
qnlry.  therefore,  is  whether  plaintiff  is  to  be 
ronsldered  a  subsequent  or  a  prior  creditor, 
(^tten  was  indebted  to  the  bank  at  a  time 
prior  to  the  execution  of  the  sheriff's  deed 
to  his  wife.  But  after  that  time  the  bank, 
after  having  sued  upon  Its  claim  and  Issued 
garnlsbment  process  to  enforce  it,  made  a 
•ettlement  with  blm,  accepted  new  notes  and 
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securities,  and  dismissed  Its  action.  It  Is 
held  that  no  remedy  against  the  fraudulent 
transfer  of  property  is  lost  by  accepting  a  re- 
newal note,  unless  tbe  transaction  amounts 
to  a  payment.  Judged  by  tbe  ordinary  tests. 
Bank  v.  Lesser  (N.  M.)  58  Pac.  345,  and  cases 
cited.  But  see  Eigleberger  v.  Kibler,  1  Hill, 
Eq.  113,  26  Am.  Dec.  192,  where  It  is  said: 
"Were  it  necessary  for  the  purposes  of  the 
case,  I  should  have  Utde  hesitation  in  say- 
ing tliat  each  renewal  of  tbe  debt,  and  tak- 
ing a  new  security,  was  a  satisfaction  of  the 
antecedent  one,  and  that  these  renewals  could 
not  jperate  to  keep  in  existence  a  charge  on 
the  land  which  bad  been,  previous  to  them, 
conveyed  away." 

It  is  not  necessary,  however,  to  review  the 
authorities  farther,  or  to  consider  their  Ap- 
plication here,  as  the  precise  question  pre- 
sented has  already  been  determined  by  this 
court  The  facts  in  the  case  at  bar  and 
those  of  Lanpbear  v.  Ketcham,  53  Kan.  799, 
37  .^ac.  119,  are  so  similar  tliat  they  may 
be  considered,  for  the  purpose  of  tbe  present 
discussion,  absolutely  .dentical.  It  was  there 
said:  "If  the  first  action  bad  been  dismissed 
at  tbe  Instance  of  the  plaintifT  for  defects  in 
the  petition  only,  or  without  prejudice  to  a 
future  action,  many  of  tbe  questions  discuss- 
ed on  the  part  of  the  plaintiffs  would  be  en- 
titled to  serious  consideration;  but  the  first 
action  was  settled  as  well  as  dismissed.  It 
was  dismissed  because  it  was  settled.  It  was 
settled  for  the  consideration  of  tbe  |l,80O 
note  given  by  William  Ketcham  to  the  plain- 
tiffs. This  is  tbe  note  sued  on.  With  full 
knowledge  of  all  tbe  facts  attending  the 
transfer  by  William  ICetcbam  to  his  wife  of 
tbe  real  estate  in  dispute,  Jewett  settled  tbe 
former  action,  and  discharged  the  attach- 
ment, under  an  agreement  with  the  parties. 
The  plaintiffs  cannot  assail  now  tbe  transfer 
of  the  real  estate  from  Ketcham  to  bis  wife, 
upon  a  transaction  prior  to  the  settlemeiit, 
even  If  any  wrong  existed  originally  concern- 
ing the  same.  The  plaintiffs  received  the 
note  in  settlement  of  tbe  former  action,  and 
therefore  do  not  stand  in  tbe  position  of  prior 
or  existing  creditors,  with  ijower  to  attack 
tbe  transfer  as  a  fraud  upon  their  rights, 
brooks  v.  Hail,  36  Kan.  697  [14  Pac.  236]. 
Their  status  is  rather  that  of  a  creditor  sub- 
sequent to  the  transfer,  with  full  knowledge, 
at  tbe  time  of  accepting  the  note  in  settle- 
ment that  Mrs.  Ketcham  held  the  title  of 
and  claimed  the  real  estate  in  questloi .  Shep- 
pard  V.  Thomas.  24  Kan.  780."  Within  the 
authority  of  that  case  it  must  be  held  that 
tbe  bank  was  a  subsequent  creditor,  and 
therefore  could  not  recover. 

Other  questions  have  been  argued,  relating 
to  the  statute  of  limitations  and  the  effect  of 
tbe  dormancy  of  tbe  Judgment  against  Cbat- 
ten, but  in  view  of  the  conclusion  already 
reached  It  will  be  unnecessary  to  pass  upon 
tbem. 

The  Judgment  Is  affirmed.  All  the  JoBtices 
concurring. 
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MITCHELL  T.  MITCHELL. 
(Supreme  Court  of  Kansas.    June  11.  1904.) 

HOMESTEAD  —  DESCENT  —  BIOHTB   OF    N0NBE8I- 
DENT  CHILDREN. 

1.  The  title  to  a  homestead  does  not  descend 
to  the  widow  and  children  of  the  deceased  own- 
er, who  may  occupy  the  land  at  the  time  of  his 
death,  to  the  exclusion  of  other  heirs  who  may 
reside  elsewhere,  but  it  descends  in  the  same 
manner  as  the  title  to  other  real  estate,  sub- 
ject only  to  the  right  of  occupancy  by  the  wid- 
ow and  children  residing  there,  until  the  widow 
remarry  or  the  children  all  become  of  age. 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Osborne  Coun- 
ty;  R.  M.  Plekler,  Judge. 

Action  by  Charles  Mitchell  against  H.  R. 
Mitchell.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Reversed. 

J.  K.  Mitchell  and  L.  A.  LlnTlUe,  for  plain- 
tiff In  error.  Sinltn  &  Nicholas  and  Reed  & 
Sample,  for  defendant  in  error. 

BURCH,  J.  wnuam  Charles  Mitchell  died 
Intestate  in  March,  189S.  At  that  time  he 
was  the  owner  of  a  tract  of  land  in  Osborne 
county,  which  was  occupied  by  himself  and 
bis  wife,  Anna  Mitchell,  as  a  homestead. 
He  was  survived  by  an  adult  son,  H.  R. 
Mitchell,  who,  together  with  his  wife,  also 
occupied  the  homestead  as  a  residence.  An- 
other adult  son,  Clay  Mitchell,  died  before 
his  father,  leaving  a  widow,  Fannie  Mitchell, 
and  four  children,  named  respectively  Charles, 
William,  Mable,  and  Ira,  all  of  whom  re- 
Bided  in  another  state.  After  the  death  of 
William  Charles  Mitchell,  his  widow  and  bis 
son  H.  R.  Mitchell  continued  to  occupy  the 
homestead.  In  an  action  of  partition  brought 
by  Charles  Mitcliell  the  children  of  Clay 
Mitchell  claimed  the  share  of  their  grand- 
father's land  which  their  father  would  have 
taken  had  be  been  alive.  H.  R.  Mitchell 
contended  that  the  land  descended  in  equal 
shares  to  himself  and  his  mother,  and  resiste<I 
partition  on  tliat  ground.  Anna  Mitchell  took 
DO  part  in  the  controversy,  and  no  claim  was 
made  that  the  land  was  not  partitionable  if 
the  heirs  of  CJlay  Mitchell  had  ony  title  with 
which  to  support  the  action.  The  facts  hav- 
ing been  agreed  to,  the  district  court  denied 
partition  under  a  very  liberal  interpretation 
of  a  single  section  of  the  statute  of  descents 
and  distribution  (section  2,  Gen.  St.  1901,  p. 
534),  which  reads  as  follows:  "A  homestead 
to  tlie  extent  of  one  hundred  and  sixty  acres 
of  farming  land,  or  of  one  acre  within  the 
limits  of  an  Incorporated  town  or  city,  oc- 
cupied by  the  intestate  and  his  family,  at 
the  time  of  bis  death,  as  a  residence,  and  con- 
tinued to  be  BO  occupied  by  his  widow  and 
children,  after  bis  death,  together  with  all  the 
improvements  on  the  same,  shall  t>e  wholly 
exempt  from  distribution  under  any  of  the 
laws  of  this  state,  and  from  the  payment  of 
the  debts  of  the  intestate,  but  shall  be  the 
absolute  property  of  tbe   said   widow  and 


children:  provided,  however,  that  the  provi- 
sions of  this  section  shall  not  apply  to  any 
incumbrance  given  by  tbe  consent  of  botb 
husband  and  wife,  nor  to  obligations  for  the 
purchase  of  said  premises,  nor  to  liens  for  tlie 
erection  of  improvements  tbereon." 

The  Judgment  of  the  district  court  Is  di- 
rectly opposed  to  the  decision  of  this  court  in 
tbe  case  of  Dayton  v.  Donart,  22  Kan.  256, 
which  has  Iteen  cited  and  approved  many 
times,  and  which  has  always  been  regarded  as 
containing  a  definite  and  final  exposition  of 
the  law  upon  tbe  question  under  considera- 
tion. It  was  held  in  tbat  case  tbat  the  title 
to  a  homestead  does  not  descend  to  its  oc- 
cupants to  tbe  exclusion  of  heirs  residing 
elsewhere,  but  that  it  descends  in  the  same 
manner  as  the  title  to  other  real  estate,  sub- 
ject only  to  the  right  of  occupancy  by  the 
widow  and  the  children  who  may  reside 
there  when  the  owner  dies,  until  tbe  widow 
remarr}-,  or  such  children  all  become  of  age. 
No  good  reason  appears  for  disturbing  this 
decision,  and  the  children  of  Clay  Mitchell 
are  entitled  to  the  share  of  the  land  which  be 
would  inherit  if  he  were  alive. 

A  motion  to  dismiss  tbe  proceedings  in  this 
court  because  of  a  defective  case- made  must 
be  denied,  the  record  having  been  properly 
certified  as  a  transcript,  in  due  time. 

The  judgment  of  the  district  court  is  re- 
versed, with  direction  to  enter  Judgment  up- 
,.i  we  agreed  facts  in  accordance  with  this 
opinion.    All  the  Justices  concurring. 


GREER  et  al.  V.  NEWLAND  e(  aL 

(Supreme  Court  of  Kansas.    June  11,  1904.) 

CHATTEL    llORTOAOE— RIOHTS    OT    MOBTOAaEE — 
SALE   OF  llORTOAGED   PROFEBTY. 

].  A  commission  merchant  who  receives  mort- 
gaged cattle  sent  to  him  for  sale  without  thR 
consent  of  the  mortgagee,  and  in  violation  of  the 
terms  of  the  mortgage,  and  who  sells  them,  and 
pays  the  proceeds  to  the  consignor,  wiuiout  ac- 
tual notice  of  the  mortgage,  but  with  construc- 
tive notice  imparted  through  its  record,  is  liablp 
to  tlie  mortgagee  in  an  action  upon  an  implied 
contract  to  jwy  him  the  proceeds  of  such  sale. 

(Syllabus  by  the  Court.) 

Error  from  Court  of  Common  Pleas,  Wyan- 
dotte County;  Wm.  G.  Holt,  Judge. 

Action  by  J.  W.  Xewland  and  others  against 
J.  E.  Greer  and  others.  Judgment  for  plain- 
tiffs, and  defendants  bring  error.    Affirmed. 

Muckle,  Hayward  &  McL^ne,  for  plaintiffs 
In  error.  Botsford.  Deatherage  &  Young  and 
McFadden  &  Morris,  for  defendants  in  error. 

MASON,  J.  The  owner  of  certain  cattle  In 
Wilson  county  executed  chattel  mortgages 
upon  them  securing  two  notes.  The  mort- 
gages were  prt^erly  recorded.  Afterwards 
the  mortgagor  turned  the  cattle  over  to  an- 
other person,  who.  without  the  consent  of 
the  mortgagee,  and  In  violation  of  the  terms 
of  tbe  mortgage,  shipped  them  to  Greer. 
Mills  &  Co.,  commission  merchants  at  East 
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St  Louis,  for  sale.  The  commission  company 
sold  the  cattle  and  remitted  the  proceeds, 
less  cliarges  and  expenses,  as  directed  by  the 
Loosignor,  without  actual  notice  of  the  mort- 
gages. The  notes  and  mortgages  remained 
unpaid,  and  were  transferred  to  J.  W.  New- 
land  and  D.  R.  Newland,  who  sued  the  com- 
mission company,  not  for  damages  resulting 
from  the  conversion  of  the  cattle,  but  upon 
tlie  allegation  of  an  implied  promise  by  the 
company  to  pay  to  plaintiffs  their  net  pro- 
ceeds, the  tort  being  expressly  waived.  Plain- 
tiffs recovered  a  Judgment,  which  defendants 
s*ek  to  reverse. 

Upon  the  facts  stated  it  Is  clear  that  de- 
fendants would  have  been  liable  in  an  action 
for  conversion,  and  the  fact  that  they  had  no 
actual  notice  of  the  claim  of  the  mortgagees 
would  have  constituted  no  defense.  Brown 
v.  Campbell  Co.,  44  Kan.  237,  24  Pac.  492,  21 
Am.  St.  Rep.  274.  But  defendants  claim  that 
tbey  were  not  liable  in  an  action  apon  con- 
tract for  the  reason  tliat  in  the  transaction 
tbey  acted  only  as  the  agents  of  the  real 
wrongdoer,  the  person  who  shipped  the  cat- 
tle to  them,  and  that  their  own  estate  was 
not  intended  to  be  benefited,  and  was  not  in 
fact  benefited,  by  the  sale;  that  they  never 
acquired  or  claimed  the  beneficial  title  to 
the  cattle  or  their  proceeds.  It  Is  true  that 
the  rule  is  well  established  that:  "If  no  ben- 
^t  accrues  to  the  tort  feasor  by  reason  of 
the  tort  committed,  assumpsit  will  not  lie. 
He  cannot  be  charged  as  on  an  Implied  con- 
tract unless  some  benefit  has  actually  ac- 
crued to  him."  15  A.  &  E.  Encyc.  of  L,  (2d 
Ed.)  1115.  See,  also,  chapter  8,  Keener  on 
Qnasi-Contracts,  and  Fanson  t.  Linsley,  20 
Kan.  235,  and  cases  cited.  It  is  also  true 
that  the  title  of  property  consigned  by  the 
own»  to  a  commission  merchant  for  sale, 
and  of  its  proceeds,  Is  in  the  consignor,  and 
no  title  vests  in  the  factor  except  as  trustee. 
12  A.  &  E.  Encyc.  of  L.  (2d  Ed.)  685,  696. 

In  considering  whether  these  principles 
protect  the  defendant  from  an  action  upon 
an  implied  contract  to  pay  the  mortgagee  the 
price  of  the  cattle  it  must  be  borne  in  mind 
that  no  distinction  is  to  be  made  between  an 
actual  knowledge  by  the  consignee  that  goods 
aent  to  him  belong  to  another  than  the  ship- 
per and  the  constructive  Itnowledge  of  that 
fact  given  him  by  the  public  records.  The 
effect  of  the  notice  imparted  by  the  record 
does  not  depend  upon  the  form  of  action.  In 
the  case  cited  It  was  held  equivalent  to  ac- 
tual notice  In  an  action  for  conversion.  It  is 
80  in  an  action  upon  an  implied  contract. 
The  case  must  therefwe  be  treated  as  though 
defendant  had  had  actual  notice  of  the  ex- 
istence of  the  mortgages.  If  a  factor,  while 
still  holding  the  proceeds  of  goods  sold  by 
him,  knows  they  were  stolen,  he  cannot  as- 
sert, as  a  protection  against  the  claims  of 
the  real  owner,  what  is  untrue  In  fact,  that 
the  title  Is  in  the  one  who  has  stolen  them. 
•Vnd  having  In  his  hands  money  belonging  to 
another,  in  the  absence  of  a  reason  to  justify 


his  holding  it  himself,  or  making  some  other 
disposition  of  it,  he  is  liable  to  the  owner  up- 
on an  implied  contract  to  pay  it  to  him. 
"Where  tlie  defendant  is  proved  to  have  in 
his  hands  the  money  of  the  plaintiff,  which, 
ex  (equo  et  bono,  he  ought  to  refund,  the  law 
conclusively  presumes  that  he  has  promised 
to  do  so.  *  *  *  The  count  for  money  had 
and  received,  which  in  Its  spirit  and  objects 
has  been  likened  to  a  bill  In  equity,  may,  in 
general,  be  proved  by  any  legal  evidence 
showing  that  the  defendant  has  received  or 
obtained  possession  of  the  money  of  the  plain- 
tiff, which,  in  equity  and  good  conscience,  he 
ought  to  pay  over  to  the  plaintiff.  *  *  • 
And  where  the  defendant  has  tortiously  tak- 
en the  plaintiff's  property,  and  sold  it,  or,  be- 
ing lawfully  possessed  of  it,  has  wrongfully 
sold  it,  the  owner  may  ordinarily  waive  the 
tort,  and  recover  the  proceeds  of  the  sale  un- 
der this  count  So,  If  the  money  of  the  plain- 
tiff has  in  any  other  manner  come  to  the  de- 
fendant's bands,  for  which  he  would  be 
chargeable  in  tort,  the  plaintiff  may  waive 
the  tort,  and  bring  assumpsit  upon  the  com- 
mon counts."  2  Greenleaf  on  Evidence,  gi 
102,  117,  120.  "Where  money  has  been  paid 
to  a  factor  for  the  use  of  the  principal,  to 
which  the  latter  is  discovered  afterwards  not 
to  be  entitled,  the  factor  wUl  be  liable  to  an 
action  at  the  suit  of  the  person  from  whom 
he  received  such  money  as  for  money  had 
and  received  to  his  use,  unless  he  has,  be- 
fore action  brought,  actually  paid  over  the 
money  to  his  principal."  Weld  t.  Shaw,  2 
La.  Ann.  669.  He  who  holds  money  that  be 
knows  belongs  to  one  person  cannot  volun- 
tarily pay  It  to  another,  and  claim  exemption 
from  contractual  liability  on  the  ground  that 
he  acted  merely  as  an  agent,  and  derived  no 
personal  benefit  from  the  transaction.  When 
be  knows  who  Is  entitled  to  receive  the  mon> 
ey  In  his  bands,  he  owes  that  person  a  duty 
from'  which  the  law  implies  a  contract  to  pay 
It  to  him;  and  he  can  no  more  escape  that 
liability  or  alter  the  character  of  it  by  a 
payment  to  the  person  from  whom  he  receiv- 
ed it  than  by  making  any  other  disposltioc 
of  it  It  was  said  In  Hlndmarch  v.  Hoffman, 
127  Pa.  284,  18  Atl.  14,  4  L.  R.  A.  368,  14  Am. 
St.  Rep.  812,  an  action  of  assumpsit:  "As 
found  by  the  learned  Judge,  the  money  sued 
for  as  money  had  and  received  by  defendant 
to  the  tise  of  plaintiff  never  belonged  to  Sav- 
anack,  nor  could  he  have  legally  recovered 
any  part  of  It.  On  the  contrary.  It  was  plain- 
tiff's money,  stolen  from  him  by  Savanack, 
and  by  the  latter  left  with  the  defendant. 
While  It  was  thus  In  his  custody  and  under 
his  control,  he  was  fully  informed  of  the 
theft,  and  also  that  plaintiff,  as  owner  of 
the  money,  claimed  it  Under  these  circum- 
stances it  was  clearly  his  duty  to  hold  It  for 
plaintiff,  and,  upon  satisfactory  proof  of  own- 
ership, to  pay  it  over  to  him.  From  the  ex- 
istence of  that  duty  the  law  raised  an  im- 
plied promise  by  defendant  to  do  so,  but  in 
disregard  of  his  duty  in  the  premises,  he  paid 
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It  over,  on  the  order  of  the  thief,  to  parties 
who  had  no  right  whatever  to  receive  it. 
Justice  demands  that  he  shonld  now  be  com- 
pelled to  pay  the  amount  to  the  rightful  own- 
er, and  there  is  no  good  reason  wliy  it  should 
not  be  recovered  in  the  present  form  of  ac- 
tion." "Where  a  factor  Is  notified  that  cot- 
ton consigned  to  him  by  a  third  person  was 
made  on  plaintiffs'  plantation,  and  belongs 
to  them,  and  is  directed  not  to  pay  over  the 
proceeds  without  their  consent,  the  notice 
will  render  the  factor  liable  for  any  subse- 
quent payment  made  to  the  consignor,  not 
depending  on  a  superior  right."  Syllabus, 
Ledoux  ▼.  Anderson,  2  La.  Ann.  538.  The 
situation  is  substantially  the  same  as  though 
cattle  belonging  to  plaintiffs  had  been  stolen 
and  shipped  to  defendants  for  sale,  and  de- 
fendants had  sold  them,  and  paid  the  pro- 
ceeds to  the  consignor,  after  learning  of  the 
theft.  In  such  a  case  the  defendants  could 
say  with  as  much  force  as  they  do  now  that 
they  derived  no  personal  benefit  from  the 
transaction,  that  their  estate  was  not  bene- 
fited by  it;  but  under  such  circumstances 
this  statement  would  not  be  a  suSiclent  an- 
swer to  plaintiff's  claim  upon  the  Implied 
contract  to  pay  the  money  to  the  real  owner; 
neither  is  it  here. 

The  judgment  Is  affirmed.    All  the  Justices 
concurring. 


THOMPSON  V.  BBELEIB. 
(Supreme  Court  of  Kansas.    June  11,  1004.) 

PLEADING — ^AlIENDUENT— CHANOINQ    CAUSE    OF 
ACTION— -UMITATIONB. 

1.  The  petition  in  an  action  brought  by  a  go- 
ing partnership  to  recover  damages  for  the  con- 
version of  property  belonging  to  it  cannot  be  so 
amended  as  to  wholly  abandon  the  action  by  the 
partnership  and  the  cause  of  action  stated  in  the 
petition,  and  state  a  cause  of  action  in  favor  of 
one,  of  the  members  of  the  dissolved  partnership 
for  an  accounting  of  the  partnership  business 
between  such  member  and  such  defendant.  It  is 
also  held  that  the  plaintiff's  right  of  action  was 
barred  by  the  statute  of  limitations. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Marion  County, 
O.  L.  Moore,  Judge. 

Action  by  J.  W.  Thompson  against  C.  W. 
Beeler.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Affirmed. 


Keller  &  Dean,  for  plaintiff  in  error. 
Dumont  Smith,  for  defendant  in  error. 


P. 


GREEXB;  J.  This  action  was  brought  De- 
cember 18,  1897,  by  J.  W.  Thompson  against 
C.  W.  Beeler.  The  petition,  in  substance,  al- 
leged that  the  plaintiff  and  one  W.  E.  McCrea 
were  copartners  doing  business  under  the 
firm  name  and  style  of  McCrea  Bros.  & 
Thompson;  that  the  firm  was  engaged  exclu- 
sively in  the  business  of  raising  cattle;  that 
in  January,  1893,  the  firm  was  the  owner  of 
500  head  of  cattle;  that  plaintiff  had  a  one- 
third  interest,  and  W.  E.  McCrea  a  two-thirds 
Interest,  therein,  and  each  was  in  like  pro- 


portion liable  for  the  debts  and  liabilitieB 
of  the  firm;  that  in  January,  1893,  without 
the  knowledge  or  consent  of  plaintiff,  and  for 
the  purpose  of  securing  his  individual  debt, 
W.  E.  McCrea  gave  a  mortgage  to  the  First 
National  Bank  of  Kingsiey,  Kan.,  for  $3,200, 
upon  all  the  cattle  belonging  to  the  firm;  that 
on  the  lOtb  day  of  May,  1883,  without  the 
knowledge  or  consent  of  plaintiff,  McCrea 
gave  a  second  mortgage  to  defendant,  for 
$2,500,  upon  3T3  head  of  said  cattle,  to  se- 
cure his  individual  debt;  that  In  October, 
1893,  Beeler  purchased  the  mortgage  given 
to  the  bank,  with  full  knowledge  that  it  bad 
been  given  to  secure  the  Individual  indebt- 
edness of  W.  E.  McCrea;  that  afterwards 
Beeler  took  possession  of  the  cattle,  and  pre- 
tended to  sell  them  to  himself  under  said 
mortgages,  shipping  them  to  Kansas  City, 
Mo.,  where  be  sold  them  on  his  own  account, 
and  received  the  money  therefor,  without 
the  knowledge,  consent,  or  authority  of  the 
plaintiff  or  the  firm,  and  by  reason  of  such 
acts  Beeler  became  liable  to  account  to  the 
plaintiff  for  the  proceeds  of  said  cattle  in 
the  same  manner  and  to  the  same  extent  as 
TV.  E.  McCrea  would  have  been  liable,  had 
he  sold  the  cattle.  The  plaintiff  prayed  for 
an  accounting  of  the  affairs  of  McCrea  Bros. 
&  Thompson,  and  for  a  judgment  against  the 
defendant  for  what  might  be  found  due  bin: 
by  reason  of  his  interest  in  the  firm.  For 
the  purpose  of  tolling  the  statute  of  limita- 
tions, it  was  alleged  that  on  the  0th  day  of 
April,  1896,  the  plaintiff,  under  the  name  of 
McCrea  Bros.  &  Thompson,  commenced  an 
action  In  the  district  court  of  Edwards  coun- 
ty against  the  defendant  to  recover  on  the 
same  cause  of  action  described  in  this  peti- 
tion, which  action  failed,  otherwise  than  on 
Its  merits,  October  7,  1887.  The  present  ac- 
tion was  referred  to  Hon.  J.  D.  Milllken,  as 
sole  referee,  who  found  there  was  due  the 
plaintiff  fi'om  the  defendant  the  sum  of  $5,- 
246.77  by  reason  of  his  interest  in  the  part- 
nership property,  but  held,  as  conclusion  of 
law,  that  the  present  action  was  barred  by 
the  statute  of  limitations.  This  report  was 
approved  by  the  court,  and  Judgment  render- 
ed thereon  for  the  defendant  for  costs. 

The  one  question  is,  was  the  present  action 
barred  by  the  statute  of  limitations?  If  the 
first  action  tolled  the  statute,  the  present  one 
was  not  barred.  The  petition  in  the  former 
action  was  entitled  "W.  E.  McCrea,  Robert 
McCrea,  and  J.  W.  Thompson,  Partners  as 
McCren  Bros.  &  Tliompson,  Plaintiffs,  v.  C. 
W.  Beeler,  Defendant."  After  alleging  the 
partnership  of  the  plaintiffs,  ond  the  inter- 
est of  each  in  the  firm,  the  petition  proceed- 
ed as  follows:  "That  in  the  month  of  Otrto- 
ber,  1893,  the  said  plaintiffs  were  the  owners 
of  and  in  the  possession  of  tlie  following  per- 
sonal property,  situated  and  kept  in  the  coun- 
ties of  EJdwards  and  Pawnee,  in  the  state  of 
Kansas,  to  wit,  five  hundred  steer  cattle,  of 
various  ages  and  brands.  That  in  the  month 
of  October  the  said  defendant,  without  any 
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right  or  anthorlty,  willfully  and  unlawfully 
took  poasession  of  said  cattle,  and  converted 
the  same  to  bis  own  use  and  benefit,  and  to 
tbis  day  keeps  and  retains  the  same,  whereby 
tbe  defendant  became  and  Is  liable  to  these 
plaintiffs  for  tbe  value  thereof.  That  by 
reason  of  the  foregoing  facts  the  said  defend- 
ant is  indebted  to  plaiutifts  in  the  sum  of  ten 
Uiousand  dollars  ($10,000).  Wherefore  the 
said  plaintiffs  pray  Judgment  against  said  de- 
fendant for  the  said  sum  of  ten  thousand  dol- 
lars and  costs  of  this  suit." 

It  is  not  claimed  that  the  first  action  would 
toll  the  statute  unless  the  petition  could  have 
been  so  amended  as  to  plead  tbe  cause  here- 
in aned  on.  Ko  such  amendment  was  made 
or  offered.  In  order  that  tbe  plaintlft  might 
liave  obtained  in  that  action  tbe  relief  sought 
In  the  present  one,  it  would  have  been  neces- 
sary to  have  amended  the  petition  In  the  fol- 
lowing particulars:  By  striking  out  the 
plaintiff,  and  substituting  in  lieu  thereof  J. 
W.  Thompson,  and  striking  out  the  allega- 
tions of  the  continuance  of  the  partnerslilp 
of  McCrea  Bros.  &  Thompson,  and  the  con- 
version of  tbe  property  by  Beeler,  and  in- 
serting the  affirmative  allegations  tbat  the 
firm  bad  been  dissolved,  and  that  Tbomp- 
(on  was  the  owner  of  an  undivided  one-third 
interest  of  the  firm  property,  and  that  Bee- 
ler owned  the  other  two-thirds  Interest;  that 
Beeler  was  in  possession  of  all  the  part- 
nership property,  and  denied  plaintiff  the 
right  to  participate  therein — and  such  other 
formal  allegations  as  are  necessary  in  such 
pleading  to  have  the  debts  of  the  partner- 
ship ascertained  and  paid  out  of  tbe  part- 
nership property,  and  the  remainder  distrib- 
uted equally  between  those  entitled  to  par- 
ticipate therein  according  to  their  respective 
interests.  The  first  action  was  by  the  firm 
to  cover  into  the  partnership  treasury  the 
value  of  certain  property  belonging  to  the 
partnership,  which  it  was  alleged  had  been 
converted  by  Beeler.  If  that  action  had  suc- 
ceeded, the  proceeds  would  have  gone  into  the 
foods  of  the  firm,  and  been  used  in  payment 
of  its  liabilities,  or,  if  none  existed,  distrib- 
nted  between  tbe  partners.  If  the  petition 
had  been  amended  as  suggested,  and  the  ac- 
tion on  the  amended  petition  succeeded,  the 
recovery  would  have  gone  Into  the  poclcets 
of  Thompson.  The  necessary  amendments 
woald  have  substituted  Thompson  for  the 
plaintiffs,  and  a  cause  of  action  for  an  ac- 
counting between  partners  for  a  cause  of  ac- 
tion for  the  conversion  of  partnership  prop- 
erty, and  would  have  changed  the  subject  of 
action  from  a  herd  of  cattle  to  the  winding 
op  of  a  partnership.  The  original  action 
was  not  Thompson's.  It  was  the  action  of 
McCrea  Bros.  &  Thompson,  composed  of  the 
three  people.  By  what  right  could  Thomp- 
son have  had  himself  substituted  as  plaintiff 
in  an  action  to  which  he  was  not  a  party, 
except  by  representation,  and  only  as  a  mem- 
ber of  a  firm?  If  the  theory  advanced  by 
plaintiff,  that  a  member  of  a  firm  may,  upon 


his  own  application,  procure  himself  to  be 
substituted  as  plaintiff  in  an  action,  instead 
of  the  pai-tnershlp,  and  so  amend  the  petition 
as  to  plead  an  entirely  different  cause  of  ac- 
tion in  his  own  behalf,  then  each  member  of 
the  firm  could  do  the  same  thing.  A  defend- 
ant sued  by  a  partnership  may  be  subjected 
to  as  many  different  lawsuits  as  there  are 
members  of  the  firm,  if  by  chance  each  had, 
or  thought  he  had,  some  claim  against  him, 
and  each  cause  of  action  be  different  from 
that  stated  In  the  original  petition,  involve 
a  different  subject,  and  require  different  re 
lief.  Notwithstanding  the  liberal  provisions 
of  the  Oode  In  regart  to  amendments,  It  is 
not  possible  that  it  contemplated  such  a  de- 
parture from  the  original  action  by  way  of 
amendment  as  is  contended  for  by  tbe  plain- 
tiff. 

The  Judgment  of  tbe  court  is  affirmed.    All 
the  Justices  concurring. 


MILLER  v.  McDowell. 

(Supreme  Court  of  Kansas.    June  11,  1904.) 

EVIDBRCK—DECLABATIONS— LIMITATIONS — 
PAYMENTS. 

1.  Statements  and  admissions  made  daring 
life  by  tbe  deceased  to  a  stranger,  that  he  is 
liable  for  one-half  of  a  certain  indebtedness,  ev- 
idenced by  the  promissory  note  of  another,  is 
admissible  in  an  action  against  the  adminis- 
trator of  the  deceased  to  recover  one-half  of 
such  indebtedness. 

2.  A  payment  made  to  the  cashier  of  a  bank, 
which  holds  a  note  for  collection,  with  the  state- 
ment by  the  person  making  such  payment  that 
he  is  obliKated  for  one-half  of  the  note  and  in- 
terest, although  such  person  is  neither  the  mak- 
er nor  indorser  of  the  note,  is  sufficient  to  toll 
the  statute  of  limitations  aa  to  him. 

(Syllabus  by  the  Ck>urt.) 

Error  from  District  Court  Chase  County; 
Chas.  B.  Graves,  Judge  pro  tem. 

Proceeding  by  C.  O.  McDowell  against 
Arch  Miller,  administrator  of  John  McDowell. 
On  appeal  to  the  district  court.  Judgment  was 
rendered  against  the  administrator,  and  be 
brings  error.    Affirmed. 

See  64  Pac.  980. 

Edwin  A.  Austin  and  J.  G.  Egan,  for  plain- 
tiff In  error.  Kellogg  &  Madden,  for  defend- 
ant in  error. 

GREENE,  J.  C.  C.  McDowell  and  John 
McDowell  were  brothers,  and  sons  of  Charles 
McDowell,  deceased.  During  the  lifetime  of 
tbe  latter  he  was  the  owner  of  two  tracts 
of  land,  one  containing  98  and  the  other  160 
acres.  The  98-acre  tract  was  incumbered  by 
a  mortgage  to  Chase  county,  upon  which 
$1,000  was  due  at  the  time  of  the  transac- 
tions hereinafter  stated.  On  July  29,  1881, 
Charles  McDowell  borrowed  from  J.  K.  Car- 
ter $1,000,  with  which  to  pay  the  Chase 
county  mortgage,  and  secured  Carter  by  a 
mortgage  on  the  160-aere  tract    On  April  3, 

f  2.  See  Limitation  of  Actions,  vol.  33,  Cent  Dlr 
::  in.  623. 
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1883,  Charles  McDowell  conveyed  to  Jobn 
McDowell  the  98-acre  tract,  which  was  at 
the  time  clear  of  Incumbrance,  and  to  C.  0. 
McDowell  100  acres  ot  the  160-acre  tract, 
which  entire  tract  was  Incumbered  by  the 
Carter  mortgage  given  by  Charles  McDowell 
and  wife  and  C.  C.  McDowell  and  wife. 
These  conveyances  were  gifts  from  the  fa- 
tlier  to  his  sons.  It  is  agreed  that  the  98- 
acre  tract  and  the  100-acre  tract  were  of 
equal  value.  PlaintifT  alleges  that,  when 
these  conveyances  were  made,  In  order  to 
make  the  gifts  equal  between  the  sons,  the 
father  exacted  an  agreement  front  John  Mc- 
Dowell that  he  would  pay  one  half  of  the 
t'arter  mortgage,  and  that  C.  C.  ilcDowell 
Hhould  pay  the  other  half;  thus  equalizing 
the  value  of  the  gifts,  and  leaving  the  00 
acres  retained  by  the  father  clear  of  all  in- 
cumbrance. The  two  sons  paid  the  accnllng 
interest  annually  upon  the  Carter  debt  until 
it  matured,  when  it  was  renewed  by  Charles 
and  O.  C.  McDowell  executing  their  note  and 
mortgage  upon  the  160-acre  tract.  It  is  al- 
leged that  at  this  time  the  former  agreement 
was  exacted  of  John,  and  by  him  renewed. 
After  the  renewal  of  the  Carter  note,  John 
paid  his  proportion  of  the  Interest  upon  this 
debt  until  the  time  of  his  death,  which  occur- 
red August  1,  1888.  Shortly  after  the  death 
of  John,  the  plaintiff  was  appointed  adminis- 
trator of  his  estate.  The  present  action  orig- 
inated  in  a  proceeding  In  the  prol)ate  court 
by  C.  C.  McDowell  to  have  one-half  of  the 
Carter  debt  charged  against  and  collected 
from  the  estate  of  Jobn.  The  cause  was 
appealed  from-  there  to  the  district  court, 
where  Judgment  was  rendered  against  the 
administrator  for  one-half  of  the  amount  of 
the  Carter  claim,  to  reverse  which,  the  ad- 
ministrator prosecutes  his  action.  This  cause 
lias  been  In  this  court  before,  and  is  reported 
in  6:i  Kan.  75,  64  Pac.  080. 

The  first  error  alleged  is  in  the  admission 
of  the  testimony  of  W.  D.  McDowell,  W.  W. 
Sanders,  and  Robert  Clements.  The  testi- 
mony of  these  witnesses  related  to  statements 
made  to  them  by  John  McDowell  concerning 
his  liability  for  the  Carter  Indebtedness.  It 
Is  claimed  this  testimony  was  Introduced  to 
toll  the  statute  of  limitations,  and  that  it 
was  erroneously  admitted  for  that  purpose, 
because  made  to  strangers  who  had  no  in- 
terest In  the  matter.  It  Is  not  clear  that 
this  was  tlie  only  purpose  for  which  this  tes- 
timony was  Introduced.  It  was  competent 
for  another  purpose.  The  administrator  de- 
nied tliat  .Tohn  McDowell  had  agreed  to  pay 
any  portion  of  the  Carter  debt.  The  testi- 
mony of  these  witnesses  of  statements  made 
by  John  that  he  was  liable  for  one-half  of 
the  Carter  debt  was  admissible,  as  tending 
to  prove  the  fact. 

It  is  contended  that  more  than  tliree  years 
had  elapsed  between  the  time  of  the  original 
agreement  and  the  time  when  this  proceeding 
was  commenced,  and  tlierefore  the  statute 
of  limitations  bad  barred  any  right  of  action, 


and  the  court  should  have  sustained  defend- 
ant's demurrer  to  the  evidence  offered  by 
plaintiff.  We  think  counsel  overlooked  the 
testimony  of  J.  P.  Kirker,  the  cashier  of  the 
Strong  City  Bank,  which  was  to  the  effect 
tliat  the  bank  held  the  Carter  note  and  mort- 
gage for  collection,  and  that  some  time  with- 
in a  year  before  the  death  of  John  McDowell 
he  came  to  the  bank  and  inquired  of  Kirker 
about  his  note.  When  informed  that  the 
bank  held  no  note  against  him,  he  referred 
to  tlie  Carter  note,  and  stated  that  he  was 
liable  for  one-half  of  that  note  and  Interest, 
and  he  desired  to  pay  his  proportion  of  the 
Interest,  which  he  did,  and  the  cashier  credit- 
ed it  on  the  note.  This  statement  to  tlio 
cashier  while  acting  as  the  agent  of  Carter 
is  equivalent  to  a  statement  made  to  Carter 
himself.  Sibert  v.  Wilder,  16  Kan.  176.  22 
Am.  Rep.  280;  Schmucker  v.  Sibert,  18  Kan. 
104,  26  Am.  Rep.  765;  Investment  Co.  v. 
Bergthold,  60  Kan.  813,  58  Pac.  469. 

Of  course,  a  verbal  admission  of  a  debtor 
of  his  liability  will  not  toll  the  statute,  but 
payment  made  to  the  agent  of  the  crotlitor, 
to  be  applied  on  the  debt,  accompanied  by  n 
statement  by  the  person  making  the  payment 
that  he  Is  liable  for  one-tialf  of  the  debt,  is  a 
sufficient  acknowledgment  of  bis  liability  to 
toll  the  statute  as  to  him.  Section  4452, 
Gen.  St  1901,  provides  that  "In  any  case 
founded  on  contract,  when  any  part  of  the 
principal  or  interest  shall  have  been  paid 
•  •  •  an  action  may  be  brought  In  such 
case  within  the  period  prescribed  for  the 
same  after  such  payment." 

A  contention  is  made  that  the  court  erred 
in  excluding  the  testimony  of  Margaret  Mc- 
Dowell. It  was  the  purpose  of  the  defendant 
to  prove  by  this  witness  that  there  was  an- 
other and  different  agreement  between  John 
and  Charley,  by  which  John  had  agreed  to 
pay  one-half  the  lntere.<it  on  the  Carter  debt. 
It  was  not  the  purpose  of  such  evidence  to 
show  that  the  agreement  relied  upon  by  plain- 
tiff did  not  exist,  nor  that  the  money  paid 
by  John  to  the  cashier  was  not  under  such 
agreement,  but  to  establish  a  theory  differ- 
ent from  that  claimed  by  plaintiff.  This  evi- 
dence did  not  tend  to  dispute  or  deny  any 
material  contrndicted  fact.  At  best,  it  coui<l 
only  have  raised  a  very  remote  Inference 
again.st  the  claim  of  plaintiff.  In  view  of  the 
evidence  in  tills  case,  tlie  drfendiint  was  not 
prejudiced  by  the  exclusion  of  such  evi- 
dence. 

The  Judgment  of  the  court  below  is  af- 
firmed.    All  the  Justices  conciu'ring. 


CUDAHY  PACKING  CO.  v.  SEDLACK. 
(Supreme  Court  of  Kansas.    June  11,  ltH>4.> 

INJURY   TO    EMPLOrfi— DBFBCTIVE    APPLIANCES. 

1.  Where,  in  the  cooking  room  of  a  packing 
company,  the  master  furnished  a  cooking  re- 
tort, and  failed  to  provide  it  with  a  waste  pipe 
sufficient  in  capacity  to  carry  off  the  hot  water 
formed  from  the  condensation  of  steam  in  the 
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procett  of  cooking,  or  permitted  said  waste 
pipe  to  become  obstructed  and  failed  to  prop- 
trly  inspect  it,  and  the  servant  in  the  discharge 
oS  his  duty,  without  negligeoce  on  his  part,  sus- 
tained injury  liecause  thereof,  held,  the  master 
ia  liable. 
(Syllabus  by  the  Court.) 

Bror  from  District  Court,  Wyandotte 
County;  Gl  L.  Fiscber,  Judge. 

Action  by  Andrew  Sedlack  againBt  tbe 
Cudahy  Paclclug  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

McFadden  &  Morris  and  Warner,  Dean, 
McLeod  &  Holdeu.  for  plaintiff  In  error.  W. 
£.  Flynn,  for  defendant  In  error. 

ATKINSON,  3.  Andrew  Sedlaek  was  an 
employe  of  the  Cndahy  Packing  Company  at 
Kansas  City,  Kan.  Tbe  business  of  the  pack- 
ing company  was  to  slaughter  animals,  and 
core,  cook,  and  pack  the  meats  to  be  used 
for  food.  Plaintiff  was  employed  in  the  cook- 
room  of  the  canning  department.  Tbe  meats 
to  be  canned  were  in  this  room  cooked  by 
tbe  use  of  steam.  In  tbe  cooking  room  where 
plaintiff  was  employed  were  six  retorts.  In- 
to these  retorts  tbe  meats  to  be  cooked  were 
placed.  The  retorts  were  then  securely 
closed,  and  steam,  under  pressure,  turned  in- 
to tbe  retorts  until  tbe  meats  were  thorough- 
ly cooked.  It  was  the  duty  of  plaintiff  to 
assist  in  bringing  meats  to  be  cooked  from 
the  canning  room  to  tbe  cooking  room,  to 
*ssi.<;t  in  placing  the  meats  in  tbe  retorts, 
and  to  assist  in  removing  them  therefrom 
when  the  process  of  cooking  liad  been  com- 
ploted.  While  removing  tbe  cap  from  retort 
No.  2,  plaintiff  sustained  tbe  injuries  com- 
plained of.  The  retorts  used  were  of  metal, 
and  consisted  of  two  distinct  parts,  a  base 
and  a  cap.  The  base  was  fixed,  and  rested 
npon  or  close  to  tbe  floor  of  tbe  room.  The 
cap  fastened  down  securely  upon  the  base 
when  In  use.  Tbe  caps,  being  very  heavy, 
were  raised  from  the  base  by  tbe  use  of 
ropes  and  pulleys  suspended  above  each. 
HeKirt  No.  2,  at  which  plaintiff,  with  his  co- 
employ6,  Bascha,  was  working  when  he  sus- 
tained Injury,  was  in  form  cylindrical,  about 
'^'>  feet  in  diameter,  and  the  cap,  when  on 
the  base,  stood  al>out  0  feet  high,  and  weigh- 
<Hl  7(10  or  800  pounds.  The  base  was  some- 
what concave,  and  about  three  Inches  deep. 
There  was  a  small  waste  pipe  leading  from 
the  base  of  tbe  retort  to  the  sewer,  called  a 
"bleeder  pipe."  The  object  and  purpose  of 
this  pipe  was  to  provide  a  means  to  carry 
off  the  hot  water  which  had  formed  In  the 
base  of  the  retort  from  the  condensing  of 
Kieam  in  the  process  of  cooking.  A  valve 
Was  provided  in  this  pipe,  to  be  opened  be- 
fore raising  the  cap  from  the  base  to  remove 
the  rooked  meats  from  tbe  retort.  On  the 
day  of  the  injury  plaintiff  and  Bascha  had 
placed  in  retort  No.  2  25  two-pound  cans  of 
tripe  to  be  cooked.  Steam  bad  been  applied 
to  tbe  retort  for  nearly  three  hours.    Plain- 


tiff and  Baacha  were  told  by  Greenwood,  an 
employe  of  defendant,  that  the  meat  In  re- 
tort No.  2  was  cooked,  and  he  directed  them 
to  take  it  out  Greenwood  turned  off  the 
steam.  It  was  also  his  duty  to  open  tbe 
valve  in  the  bleeder  pipe,  that  the  hot  wa- 
ter which  had  accumulated  from  the  con- 
densation of  steam  in  tbe  base  of  tbe  retort 
might  escape  to  the  sewer.  Plaintiff  and 
Bascha  removed  the  fastenings  that  secured 
the  cap  to  the  base  of  the  retort.  Plaintiff, 
standing  close  to  one  side  of  the  retort,  and 
Bascha,  standing  close  to  the  opposite  side, 
then  pulled  down  upon  the  ropes  suspended 
from  above  the  retort,  to  raise  the  cap  from 
its  base.  As  the  cap  was  raised  from  the 
base,  hot  water  passed  out  from  the  retort 
and  scalded  plaintiff's  left  foot.  An  action 
for  damage  was  commenced  by  plaintiff. 
Negligence  was  cliarged  to  defendant,  in 
substance,  that  the  bleeder  pipe  was  Insuf- 
ficient in  capacity  to  carry  off  the  hot  water, 
and  that  the  pipe  was  obstructed,  and  de- 
fendant failed  to  properly  inspect  it  De- 
fendant in  its  answer  claimed  the  injury 
was  tbe  result  of  an  accident,  charged  that 
the  negligence  imputed  to  defendant  was 
the  negligence  of  Greenwood,  a  co-employ6 
of  plaintiff,  and  also  charged  contributory 
negligence  to  plaintiff.  A  trial  resulted  in 
judgment  for  plaintiff.  Defendant  prose- 
cutes error  to  this  court. 

Whether  or  not  the  bleeder  pipe  was  Insuf- 
ficient in  capacity,  or  was  obstructed  and 
defendant  failed  to  properly  inspect  it,  was  a 
question  for  tbe  Jury.  There  was  some  evi- 
dence to  support  tbe  verdict.  It  was  ap- 
proved by  the  trial  court,  and  we  cannot  dis- 
turb it.  It  is  tbe  duty  of  the  master  to  fur- 
nish the  servant  with  reasonably  safe  instru- 
mentalities to  work  with  and  a  reasonably 
safe  place  in  which  to  work.  City  of  Bm- 
porla  V.  Kowalskl,  66  Kan.  64,  71  Pac.  232; 
Kelley  v.  Ilyus,  48  Kan,  120,  29  Pac  144; 
A.,  T.  &  S.  P.  Rid.  Co.  V.  Moore,  29  Kan. 
633.  The  verdict  of  tbe  Jury  is  in  effect  a 
finding  by  the  jury  that  defendant  failed  in 
these  particulars  or  one  of  them.  It  becomes 
unnecessary,  under  tbe  view  we  take  of  the 
case,  to  determine  whether  Greenwood  was 
a  co-euiploy6  of  plaintiff  or  a  vice  principal. 

The  Judgment  of  the  court  below  is  af- 
firmed.   All  the  Justices  concurring. 


O'BItlEN  T.  FOIJLKE. 
(Supreme  Court  of  Kansas.    June  11,  1904.) 

STATVTE  OF  FBAOD8— SALE  OP  REALTT— POSSES- 
SION—INSTBUCTI0.N8. 

1.  A  possession,  to  be  effective  and  to  take  an 
oral  contract  out  of  the  statute  of  frauds,  must 
be  not  only  actual,  notorious,  and  exclusiro, 
but  it  must  have  been  taken  and  held  in  pur- 
suance of  such  contract. 

2.  Where  tlie  court,  in  obarsin);  the  jury,  cor- 
rectly states  the  issues  in  the  case,  and  the  gen- 

i;  1.  See  Fraud*,  Statute  ot,  toL  23.  Cent.  0!c. 
{  307. 
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era]  rules  of  law  applicable  thereto,  the  failure  i 
to  amplifjr  or  to  particularize  or  to  state  other 
correct  principles  of  law  is  not,  in  the  absence 
of  a  request,  a  ground  of  error. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Rooks  County; 
Charles  W.  Smith,  Judge. 

Action  by  Enos  C.  Fonlke  against  Thomas 
3.  O'Brien.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

A.  D.  Gilkeson,  for  plaintiff  In  error.  W. 
B.  Earn,  for  defendant  in  error. 

JOHNSTON,  C.  J.  This  was  an  action  of 
ejectment  brought  by  Enos  C.  Fouike  to  re- 
cover from  Thomas  J.  O'Brien  the  possession 
of  a  tract  of  land  in  Rooks  county.  Fouike 
had  a  complete  paper  title,  as  shown  by  a 
connected  chain  back  to  the  government, 
while  O'Brien  claimed  under  an  oral  con- 
tract of  purchase,  and  of  possession  and  Im- 
provements made  In  pursuance  of  the  alleged 
purchase.  Each  asserted  title  from  a  com- 
mon grantor,  named  Iloupt.  O'Brien  claimed 
that  he  purchased  the  land  fi-om  Iloupt  at  a 
stipulated  price,  and  that  he  was  to  liare 
until  a  fixed  time  to  raise  and  pay  |500, 
the  amount  of  the  first  payment ;  that  he  ob- 
tained the  money  within  tlie  time,  and  other- 
wise complied  with  the  terms  of  the  pur- 
chase; and  that  he  took  and  has  held  i)os- 
sesslon  under  the  contract  of  purchase. 
Houpt  did  not  accept  the  money,  but  convey- 
ed the  land  to  one  Foster,  who  in  turn  for- 
mally conveyed  It  to  Fouike.  Iloupt  died  be- 
fore the  trial,  and  hence  the  testimony  as  to 
the  transaction  between  Iloupt  and  O'Brien 
was  mainly  that  of  O'Brien  himself.  On  the 
testimony  produced,  however,  the  jury  found 
In  favor  of  Fouike.  There  is  testimony  to 
the  effect  that  there  was  a  conditional  t^ale 
of  the  lond ;  but  some  of  it  tends  to  show 
that  O'Brien  did  not  comply  with  the  condi- 
tions of  the  proposed  sale  within  the  specified 
time,  and  also  that  the  possession  of  O'Brien 
was  taken  tmder  a  lease,  and  not  in  pursu- 
ance to  the  oral  contract  of  purchase. 

To  sustain  his  contention,  it  was  neces- 
sary for  O'Brien  to  prove  that  he  complied 
with  the  requirements  of  the  oral  contract, 
and,  if  he  failed  in  that,  as  the  Jury  must 
have  found,  he  failed  to  establish  his  right 
of  possession.  Again,  the  possession  essential 
to  his  defense  was  that  It  should  not  only 
be  actual,  notorious,  and  exclusive,  but  also 
that  it  should  have  been  taken  in  pursuance 
of  the  oral  contract  of  purchase,  with  the  con- 
sent of  Iloupt.  Baldwin  v.  Squier,  31  Kan. 
284,  1  Pac.  fjOl.  Since  there  was  testimony 
tending  to  show  noncompliance  with  the  re- 
quirements of  the  contract,  and  also  that  the 
possession  was  not  effective,  there  is  basis 
for  the  findings  of  the  Jury.  While  the  evi- 
dence Is  in  some  respects  quite  meager,  we 
cannot  say  that  the  verdict  and  Judgment  are 
without  support 

The  contention  that  the  instructions  were 
misleading  is  not  good.    The  character  of  the 


action  and  the  claims  of  tlie  respective  par- 
ties were  fairly  presented  to  the  Jury,  and, 
while  some  of  the  principles  of  law  claimed 
to  have  been  erroneously  omitted  from  the 
charge  would  not  have  been  inappropriate, 
they  were  not  requested  by  the  plaintiff  In 
error,  nor  do  we  regard  them  to  be  essen- 
tial to  a  fair  submission  of  the  case.  Having 
correctly  stated  the  Issues  and  the  general 
rules  of  law  applicable  thereto,  the  failure  to 
amplify  or  to  state  other  correct  principles 
of  law  is  not,  in  the  absence  of  a  request, 
a  ground  for  reversal.  Nor  is  there  anything 
substantial  in  the  so-called  variance,  or  in 
the  claim  that  Foulke's  deed  did  not  convey 
the  land  in  controversy.  The  deed  Itself  is 
not  set  out  in  the  record  and  in  the  partial 
statement  of  its  character  there  is  some  con- 
fusion as  to  the  description  of  the  property, 
but  this  Is  rendered  immaterial  by  the  spe- 
cific admission  made  during  the  trial  that 
the  deed  was  "in  every  way  sufficient  to  con- 
vey the  land  in  question." 

The  Judgment  of  the  district  court  will  be 
affirmed.    All  the  Justices  concurring. 


MAULATT  V.  ELLIOTT. 
(Supreme  Court  of  Kansas.    June  11,  1904.) 

BEAL  ESTATE  AGENT— BIOHT  TO  COMMISSION. 

1.  It  is  sufficient  to  entitle  a  real  estate  agent 
to  recover  his  commission  for  the  sale  of  land  if 
he,  under  a  contract  with  the  owner  thereof, 
has  been  the  procuring  cause  of  such  sale.  He 
need  not  conduct  it  to  a  final  and  successfnl 
conclusion. 

2.  If  a  real  estate  agent,  under  a  contract 
with  the  owner,  shall  call  the  attention  of  a 
prospective  buyer  to  the  land  of  such  owner, 
and  thereafter,  moved  by  the  elforts  of  such 
agent,  the  proposing  buyer  and  the  owner  shall 
consummate  the  purchase  and  sale  of  such  real 
estate,  then  the  asent  will  be  entitled  to  his 
commiRsion,  even  though  the  parcbaaer,  at  the 
time  the  ngent  solicited  him  to  buy,  was  not 
ready,  willing,  and  able  to  purchase. 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Rlley  County; 
Sam  Kimble,  Judge. 

Action  by  F.  B.  Elliott  against  A.  N.  Mar- 
latt.  Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

Robt.  J.  Brock  and  Alvin  R.  Springer,  for 
plaintiff  in  error.  Jno.  E.  Hessin  and  John 
Clarke  Hessin,  for  defendant  in  error. 

0UNNIN(5HAM,  J.  F.  B.  Elliott  recover- 
ed Judgment  against  A.  N.  Marlatt  In  the 
sum  of  |'240  for  services  rendered  as  a  real 
estate  agent  in  selling  a  farm  belonging  to 
Marlatt  to  J.  E.  Conroy;  the  recovery  being 
2  per  cent,  of  $12,000,  the  amount  for  which 
the  land  was  sold.  The  theory  of  the  plain- 
tiff, upon  w^hich  he  based  his  right  of  recov- 
ery, was  that  he  had  brought  to  the  atten- 
tion of  the  purchaser  the  land  of  the  defend- 
ant, and  that,  although  subsequently  the  de- 
fendant had  himself  consummated  the  sale, 

f  1.  See  Brolters,  vol.  8,  Cent  Dig.  {(  73,  74. 
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8UI1  Us  serrlces  were  the  procuring  cause  of 
the  sale,  and  that  therefore  he  was  entitled 
to  Ms  commission.  The  theory  of  the  defense, 
as  expressed  In  his  answer,  was  "that  the 
plaintiff  hns  never  found  and  made  known  to 
tlie  defendant  that  he  had  a  purcliaser  who 
was  ready  and  willing  and  able  to  purchase 
the  land."  There  is  but  little  variance  be- 
tween the  parties  as  to  the  facts  of  the  case, 
which,  stated  as  briefly  as  possible,  are  these: 
Marlatt,  who  was  a  nonresident  of  the  state, 
desiring  to  dispose  of  a  half  section  of  valu- 
able land,  placed  the  same  with  Elliott  for 
that  purpose;  Instructing  him  to  sell  at  $40 
per  acre,  upon  certain  terms  as  to  deferred 
payments,  and  agreeing  to  give  him  2  per 
cent,  of  the  price  for  which  the  land  sold  as 
hia  commission.  This  was  about  the  1st  of 
June,  1901.  Elliott  listed  the  land  upon  his 
books  and  advertised  it  for  sale.  He  called 
the  attention  of  several  parties  to  the  matter. 
I^ai-ning  that  Sir.  Conroy  wished  to  purchase 
land  of  that  quality  in  that  neighborhood,  he 
gave  him  the  price  and  terms  at  which  this 
laad  could  be  obtained,  and  solicited  him  to 
Duy.  He  offered  to  take  Mr.  Conroy  out  to 
look  at  the  land,  but  Oonroy  said  that,  as  he 
had  a  relative  living  in  the  neighborhood  of 
the  land,  he  would  go  and  look  at  it  some  time 
when  he  was  out  there.  At  different  times  up 
to  August  or  September,  Elliott  spoke  to  Con- 
roy about  the  purchase  of  the  land,  and  Con- 
roy at  one  time  made  an  offer  of  $10,000  in 
cash  for  it.  TlJis  offer  was  submitted  to  Mar- 
latt, and  by  him  rejected.  Conroy  told  El- 
liott that  he  would  not  purcliase  until  he  tiad 
mid  some  land  which  he  owned  in  an  ad- 
joining county.  Elliott  at  one  time  communi- 
cated to  Marlatt  the  fact  that  he  was  seeking 
to  sell  the  land  to  Conroy.  About  the  Ist  of 
December  the  same  year,  Conroy,  having  be- 
come ready  and  desiring  to  purcliase,  opened 
np  negotiations  with  Marlatt  through  an 
agent  of  his  own;  and  these  negotiations  re- 
sulted in  the  sale  by  Marlatt  to  Conroy  of  the 
farm  at  the  price  of  $12,000,  being  a  reduc- 
tion of  $800  upon  the  price  at  which  It  was 
listed  with  Elliott.  The  Jury  returned  its  gen- 
eral verdict  in  favor  of  Elliott,  and  also  found, 
in  answer  to  special  questions,  that,  while 
the  consummation  of  the  sale  was  not  par- 
ticipated In  by  plaintiff,  the  land  was  first 
brought  to  Conroy's  attention  by  him,  and 
ttiat  the  representations  which  plaintiff  had 
made  were  the  moving  cause  of  the  sale. 
This  specific  question  was  asked  the  Jury: 
"Did  the  plaintiff,  under  the  contract  sued 
on,  bring  to  the  defendant  a  purchaser  who 
wag  ready,  willing,  and  able  to  purchase  the 
land  of  the  defendant  in  accordance  with  the 
terms  under  which  the  plaintiff  was  author- 
ized to  make  a  sale?  Ans.  The  plaintiff  did 
bring  the  defendant  a  purchaser,  but  pur- 
chaser was  not  ready  or  willing  to  pay  the 
price  asked  for  in  contract,  as  shown  by  sub- 
sequent negotiations."  In  brief,  the  claim 
of  the  plaintiff  is  that  be  is  entitled  to  re- 
cover, if,  after  having  called  the  attention  of 


the  purchaser  to  the  land,  the  purchaser  and 
the  defendant  thereafter,  without  the  plain- 
tiff's interference,  consummated  the  sale, 
even  though  It  was  closed  upon  different 
terms  and  at  a  different  price  from  those 
given  to  the  plaintiff.  The  defendant,  how- 
ever, claims  that  unless  the  plaintiff  had  pro- 
cured a  purchaser  who  was  ready,  willing, 
and  able  to  buy  at  the  price  and  upon  the 
terms  given  by  the  defendant,  the  plaintiff 
would  not  be  entitled  to  his  commission. 

The  errors  complained  of  rest  in  the  refusal 
to  permit  many  questions  to  be  asked  by  the 
defendant,  and  the  giving  and  refusing  to  give 
instructions  by  the  court,  all  in  pursuance 
of  this  theory  of  the  case.  We  are  not  re- 
quired to  speak  of  these  specifleatious  in  de- 
tail. It  will  be  sutficient  to  examine  the  the- 
ories upon  which  they  are  based.  It  is  true 
that  many  cases  are  found  in  wliich  the  lan- 
guage used,  baldly  stated,  supports  the  de- 
fendant's claim.  From  Algler  &  Co.  v.  Car- 
penter Place  Land  Co.,  51  Kan.  718,  33  Pac. 
503,  the  plaintiff  in  error,  in  his  brief,  quotes 
the  following:  "Where  a  real  estate  agent 
contracts  with  a  landowner  for  a  commission 
for  the  sale  of  his  land,  in  order  to  recover 
for  bis  services  he  must  produce  to  the  owner 
tt  purchaser  ready,  willing,  and  able  to  buy 
upon  the  terms  proposed."  But  he  falls  to 
add  the  balance  of  the  quotation,  found  be- 
low, which  fully  Illustrates  the  want  of  ap- 
pUcation  of  this  principle  to  the  peculiar  facts 
of  the  case  at  bar:  "But  if  the  purchaser  Is 
only  willing  to  make  an  option  contract,  and 
prefers,  under  such  a  contract,  as  be  has  a 
right  to  do,  to  forfeit  a  small  sum  paid  upon 
the  execution  of  the  contract,  rather  than  to 
accept  the  property,  and  the  contract  is  there- 
by annulled,  the  real  estate  agent  cannot  re- 
cover his  commission,  as  if  an  actual  sale 
had  been  made  or  agreed  upon."  In  like  man- 
ner we  are  cited  to  Davis  v.  Lawrence  &  Co., 
52  Kan.  383,  34  Pac.  1051,  where  the  law  is 
laid  down  in  the  syllabus  as  follows:  "Real 
estate  agents  authorized  to  sell  the  land  of 
another  at  a  stated  price  and  for  a  certain 
compensation  have  earned  their  commission 
when  they  produce  a  purchaser  able,  ready, 
and  willing  to  purcliase  the  land  upon  the 
terms  and  conditions  agreed  upon."  This  was 
a  proper  pronouncement  of  the  law  under  the 
facts  of  that  case,  where  it  appeared  that  the 
sale  which  the  agent  had  negotiated  in  ac- 
cordance with  the  terms  given  him  by  the 
owner  failed  only  because  the  owner  was  un- 
able to  furnish  a  good  title  to  the  property 
sold.  These  two  cases  are  sufficient  to  Illus- 
trate the  proper  application  of  the  bald  rule 
of  law  upon  which  the  plaintiff  in  error  de- 
pends, and  also  well  illustrate  Its  inapplica- 
bility to  the  facts  of  the  case  now  under 
consideration.  These  facts  call  for  the  appli- 
cation of  that  other  rule  so  often  announced 
by  this  court,  and  so  thoroughly  grounded  in 
the  law  of  equity,  and  responsive  to  our  sense 
of  fair  dealing.  In  Plant  v.  Thompson,  42 
Kan.  G04,  22  Pac.  726„  16  Am.  St  Rep.  612, 
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it  Is  said:  "It  Is  sufficient  to  entitle  real  es- 
tate agents  to  their  commission  it  a  sale  is 
effected  througli  their  agency,  as  its  procur- 
ing cause,  althougl)  tlie  sale  may  be  made  by 
the  owners  of  the  property,  if  by  their  exer- 
tion the  purchaser  and  owner  are  brought  to- 
gether, and  the  sale  results  therefrom."  As 
supporting  this  view,  see,  also,  Ratts  v.  Shep- 
herd, 37  Kan.  20,  14  Pac.  496;  Drelsback  v. 
Rollins,  39  Kan.  268,  18  Pac.  187;  Bete  v. 
Jjand  &  Loan  Co.,  46  Kan.  45,  26  Pac.  456, 
and  many  cases  cited  therein. 

While  the  main  contention  was  in  accord- 
ance with  the  theories  as  above  indicated,  it 
la  also  complained  that  the  court  refused  to 
permit  the  introduction  of  evidence  showing 
that,  between  the  time  negotiations  tiad  ceas- 
ed between  Elliott  and  Oonroy  and  the  time 
the  sale  was  made  by  Marlatt,  Conroy  had 
given  up  the  thought  of  buying,  and  the  sale 
made  by  Marlatt  was  wholly  independent  of 
such  negotiations.  Of  course,  had  this  been 
the  fact,  and  bad  Elliott  not  been  the  pro- 
curing cause  of  the  sale,  then  no  recovery 
could  be  had.  The  purchaser,  Conroy,  was, 
while  a  witness,  aslced  this  question:  "Well, 
were  or  were  not  the  negotiations  between 
you  and  the  plaintiff  entirely  broken  off  be- 
fore and  unsuccessfnl  before  you  made  up 
your  mind  to  buy  this  land?"  An  objection 
to  this  was  sustained  because  It  was  incom- 
petent, irrelevant,  immaterial,  and  in  the  na- 
ture of  a  conclusion.  We  think  it  a  conclu- 
sion, and,  if  80,  incompetent  The  answer  to 
this  question  was  the  ultimate  fact  to  be 
found  by  the  jury.  This  was  followed  by  an 
offer  of  proof  from  the  same  witness  even 
more  faulty  than  the  question  itself,  an  ob- 
jection to  which  was  correctly  sustained. 

The  defendant  requested  the  giving  of  an 
instruction  covering  the  view  of  the  case  last 
indicated.  Its  refusal  is  assigned  as  error. 
Admitting  there  was  evidence  requiring  such 
instruction,  we  think  the  theory  was  suffi- 
ciently presented  in  a  negative  form  by  an 
instruction  which  was  given,  and  which  re- 
quired the  Jury  to  find  by  a  preponderance 
of  the  evidence  that  the  sale  finally  consum- 
mated was  by  reason  of  the  negotiations  in- 
stituted by  the  plaintiff. 

Upon  the  entire  case,  we  are  of  the  opinion 
that  no  substantial  error  was  committed  by 
the  court.  Its  Judgment  will  therefore  be 
nitirmcd.    All  the  Justices  concurring. 


ST.  PAUL  FIRE  &  MARINE  INS.  CO.  ▼. 

IIASKIN  et  al. 
(Supreme  Court  of  Kansas.    June  11,  lOW.) 

IIABMLESS  EBBOB. 

1.  Any  error  In  the  admission  of  improjier  evi- 
dence is  cured  by  instructions  excluding  it  from 
the  jury. 

Error  from  District  Court,  Smith  County; 
B.  M.  Pickler,  Judge. 

Action  by  E.  L.  Haskin  against  the  St. 
Paul  Fire   &  Marine  •  Insurance  Cou»i)ai>y. 


Judgment  for  plaintiff.     Defendant  brihgs 
error.    Affirmed. 

Fyke  Bros.,  Snyder  &  Richardson,  and  L. 
C.  Uhl  &  Son,  for  plaintiff  in  error.  Webb 
McNail  and  Quinton  &  Qulnton,  (or  defend- 
ant in  error. 

PER  CURIAM.  This  is  a  proceeding  in 
error  brought  to  review  a  Judgment  rendered 
in  favor  of  the  plaintiffs  in  an  action  upon  a 
lire  Insurance  policy.  No  questions  are  pre- 
sented except  such  as  relate  to  the  admis- 
sion of  evidence  at  the  trial. 

Complaint  is  made  that,  under  the  guise 
of  showing  that  proofs  of  loss  had  been  prop- 
erly made,  plaintiffs  were  permitted  to  intro- 
duce incompetent  evidence  of  the  value  of 
the  goods  destroyed.  As  the  court  instructed 
the  Jury  not  to  consider  this  evidence  In  es- 
timating the  value  of  the  property,  there  la 
nothing  substantial  in  the  claim. 

Further  complaint  Is  made  of  the  admis- 
siou  of  the  prices  shown  by  a  certain  Invoice, 
but  tliese  were  also  withdrawn  from  the  Jury- 
by  instructions. 

Other  assignments  relating  to  evidence  ad- 
mitted are  not  made  with  sufficient  deflnite- 
ness  to  require  consideration.  Garden  City 
v.  Heller,  61  Kan.  767,  00  Pac.  1060. 

Error  is  also  alleged  in  the  giving  of  In- 
structions, but  the  record  Lails  to  show  that 
any  exceptions  were  taken  to  them. 

The  Judgment  is  affirmed. 


ATCHISON,  T.  &  S.  F.  BY.  CO.  v.  SPAULD- 

ING. 

(Supreme  Co...t  of  Kansas.    Jane  11,  1904.) 

IKJTTNCTION— TBESPASSINO  OK  BA.II.WAT  TBACK. 

1.  One  who  constantly  rides  upon  the  rails  of 
a  railroad  company's  track  by  means  of  a  bi- 
cycle is  a  continuing  menace  to  the  safety  of 
public  travel,  and  may  be  perpetually  enjoined. 
Held,  also,  that  the  i>etition  in  the  present  case 
states  sutHcient  facts  to  entitle  the  plaintiff  to 
the  relief  sought. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Atchison  Coun- 
ty;  B.  F.  Hudson,  Judge. 

Action  by  the  Atchison,  Topeka  &  Sbnta  F6 
Railway  Company  against  James  A.  Spaul- 
ding.  Judgment  for  defendant,  and  plalntifC 
brings  error.    Reversed. 

A.  A.  Hurd  and  O.  J.  Wood,  for  plalntifF 
in  error.  C.  D.  Walker  and  J.  L.  Berry,  for 
defendant  in  error. 

GREENE,  J.  The  plaintiff  is  a  railroad 
corporation  owning  and  operating  a  line  of 
railroad  from  the  city  of  Atchison  to  the  city 
of  Ouniminps,  In  Atchison  county,  over  whlcb 
it  transports  passengers  and  freight.  It 
brought  this  action  to  perpetually  enjoin  the 
defendant  from  riding  over  its  track  from 
Atchison  to  Cummlngs  on  a  bicycle  so  con- 
structed as  to  enable  him  to  run  It  on  tho 
rails.    A  temporary  Injunction  was  granted. 
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To  tbe  peUtlon  the  defendant  filed  a  demur- 
rer, which  was  overruled;  be  pleaded  a  gen- 
eral denial,  and  that  tbe  petition  did  not  state 
facts  sulHclent  to  entitle  the  plaiDtiS  to  the 
relief  sought.  The  trial  resulted  in  a  Judg- 
ment for  defendant  The  plaintiff  prosecutes 
this  proceeding. 

Tbe  defendant  In  error  moves  to  dismiss 
the  action  for  want  of  Jurisdiction  of  this 
court.  It  is  true  that  neither  the  petition  in 
tbe  court  below  nor  the  evidence  upon  the 
trial  stated  or  proved  what  amount  was  In 
controversy,  but  after  the  case  was  tried  the 
plaintiff  in  error  procured,  and  filed  with  the 
case-made,  attidavits  which  showed  that  the 
amoant  exceeded  $100.  It  is  the  common 
riractlce  of  this  court  to  show  any  Jurisdic- 
tional fact  by  evidence  outside  of  the  record, 
and  has  been  such  practice  since  the  decision 
of  the  case  of  Jones  v.  Kellogg,  61  Kan.  268, 
33  Pac.  1>07,  37  Am.  St.  Rep.  27a  The  motion 
is  overruled. 

It  appears  that  upon  the  final  hearing  tbe 
court  concluded  the  plaintiff's  petition  was 
not  sufllcicnt  to  entitle  it  to  any  relief.  The 
material  part  of  the  petition  reads  as  follows: 
"That  it  is  now,  and  for  a  number  of  years 
last  past  has  been,  the  owner  of  a  line  of 
railroad  running  through  the  county  of  Atchi- 
son and  into  and  through  tbe  city  of  Atchi- 
son, in  said  county,  over  which  line  of  road 
it  operates  continuously  freight  and  passen- 
ger trains,  both  day  and  night,  and  that  It  is 
necessary  for  tbe  protection  of  its  trains,  pas- 
sengers, and  employes  that  it  have  the  ex- 
clusive use  of  its  tractcs,  roadt>ed,  and  right 
of  way.  That  the  said  defendant  has  for  a 
considerable  length  of  time,  without  any  au- 
thority of  law,  and  without  the  assent  or 
permission  of  this  plaintiff,  used  its  track 
and  roadbed  between  the  station  of  Cum- 
mings  and  the  city  of  Atchison,  in  said  Atchi- 
son connty,  Kan.,  for  the  purpose  of  trans- 
porting himself  thereover  on  ft  vehicle  called 
a  bicycle,  so  constructed  as  to  run  along  and 
upon  the  tracks  of  said  plaintiff,  and  pro- 
pelled by  himself.  That  this  plaintiff  has  re- 
peatedly warned  and  notified  said  defendant 
that  he  must  not  use  its  said  railroad  track 
and  roadbed  In  the  manner  and  for  the  pur- 
poses stated,  but  that  he  refuses  to  desist 
from  the  use  of  its  said  track  In  the  manner 
aforesaid,  and  informs  the  plaintiff  that  he 
will  not  obey  the  notice  and  warning  given 
him  as  aforesaid.  Tbe  plaintiff  avers  that 
the  nse  of  its  said  railroad  track  and  roadbed 
by  tbe  defendant  in  tbe  manner  aforesaid 
does  and  will  creatly  endanger  the  operation 
of  Its  trains  thereover,  and  is  liable  to  cause 
collision  between  the  defendant  and  his  bi- 
cycle and  the  plaintiff's  trains,  and,  by  reoson 
of  collisions  which  are  likely  and  probable  to 
occur,  its  property  and  the  lives  of  the  plain- 
tiff's passengers  and  empioySs  are  constantly 
menaced  and  endangered,  and  that,  if  said 
oefendant  shall  be  permitted  to  continue  the 
nse  of  the  said  track  and  railroad  of  the  plain- 
tiff in  the  manner   heretofore  stated,   said 


plaintiff  will  suffer  Irreparable  damage  and 
injury  by  reason  of  collision  between  the  de- 
fendant and  Us  bicycle  and  plaintiff's  trains, 
and  that  it  is  without  a  plain  and  adequate 
remedy  at  law."  The  objections  urged  to  this 
petition,  as  stated  by  defendant  in  his  brief, 
are  as  follows:  "The  length  of  the  track  so 
used  by  defendant  is  not  stated,  nor  its  con- 
dition; there  is  no  statement  of  the  number 
of  trains  passing  over  that  portion  of  the 
track  each  day,  nor  the  respective  times  of 
their  passage,  nor  that  defendant's  use  of 
the  track  with  his  bicycle  was  at  such  times 
that  trains  were  due  or  likely  to  pass  over  It, 
nor  how  nor  In  what  way  a  collision  with  a 
man  on  a  bicycle  could  or  would  derail  a 
train  or  Interrupt  its  passage  over  the  track; 
neither  are  any  facts  stated  to  show  how  or 
in  wliat  manner  a  collision  might  occur,  or 
how  such  collision  could  or  would  occasion 
any  Interference  with  tbe  operation  of  trains, 
or  endanger  plaintiff's  property  and  the  lives 
of  Its  passengers  and  employes."  These  ob- 
jections cannot  be  sustained.  If  the  plaintiff 
can  maintain  the  action  at  all,  its  petition 
states  sufficient  facts  to  entitle  It  to  a  per- 
petual Injunction.  It  is  pertinent  to  say  that 
the  right  of  a  railroad  company  to  the  ex- 
clusive use  of  its  tracks  does  not  depend 
wholly  upon  the  actual  damage  done  or  likely 
to  be  done  to  Its  tracks  or  right  of  way,  or 
the  financial  ability  of  the  person  committing 
such  damage  to  respond  in  damages.  A  rail- 
road company  is  a  quasi  public  corporation. 
St.  Joseph  &  D.  C.  R.  Co.  v.  Joel  Ryan,  11 
Kan.  603,  15  Am.  Rep.  357;  State  v.  D.  C, 
M.  &  T.  Ry.  Co.,  53  Kan.  378,  36  Pac.  747,  42 
Am.  St  Rep.  295.  PlainUfTs  duties  with  ref- 
erence to  carrying  freight  and  passengers  are 
subjects  of  legislative  regulation  and  control. 
It  Is  properly  held  to  the  highest  degree  of 
care  for  the  safety  of  the  lives  and  property 
thus  Intrusted  to  it,  commensurate  with  the 
business  In  which  It  Is  engaged.  The  damage 
to  plaintiff's  track  by  reason  of  the  defend- 
ant's constant  use  thereof,  or  the  danger  to 
bis  life  by  his  foolhardy  persistence  in  riding 
thereon,  are  not  the  most  Important  ques- 
tions, nor  are  they  determinative  of  plaintiff's 
right  to  an  injunction.  If  these  were  all  the 
questions,  the  plaintiff  might  be  required  to 
seek  other  relief.  The  rights  of  the  public 
are  Involved;  the  safety  of  public  travel  de- 
mands a  clear  track.  It  Is  the  duty  of  rail- 
road companies  to  provide  such  a  track. 

It  has  been  ruled  again  and  again  by  this 
court  tliat  a  railroad  company  Is  entitled  to 
the  uninterrupted  and  exclusive  possession 
and  occupancy  of  its  tracks  and  all  of  Its 
right  of  way  necessary  for  conducting  Its 
business,  except  where  built  on  the  public 
highway  or  over  public  crossings.  Mo.  Pac. 
Rly.  V.  Manson,  31  Kan.  337,  2  Pac.  800;  Kan- 
sas Cent  Ry.  Co.  v.  William  A.  Allen,  22 
Kan.  285,  31  Am.  Rep.  190;  Tennis  v.  Rajdd 
Transit  Rly.  Co.,  45  Kan.  503,  25  Pac.  870; 
K.  C.  Rly.  Co.  V.  Com'rs  of  Jackson  Co.,  45 
Knn.  710,  20  Pac.  3W;  Dillon  v.  Kansas  City, 
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Ft  8.  &  M.  R.  Co.,  67  Kan.  087, 74  Pac.  261. 
It  la  not  only  the  right,  bat  the  duty,  of  a 
railroad  company  to  keep  Ita  tiacka  clear, 
and  If  it  la  unable  to  keep  treapaasers  there- 
from, who,  by  their  conatant  presence,  are 
liable  to  endanger  the  Uvea  of  the  public, 
who  conatantly  use  these  tboroughfarea.  It 
may  apply  to  the  court  for  aaslstance.  The 
petition  In  thla  case  shows  that  the  defendant 
waa  a  constant  trespasser  upon  the  company's 
track,  and  waa  a  menace  to  the  safe  and 
speedy  operation  of  Its  trains,  and  dangerous 
to  public  travel. 

The  Judgment  of  the  court  below  Is  va- 
Tersed,  and  the  cause  remanded.  All  the  Jus- 
tices concurring. 


<8»  Kan.  512) 

ROACH  et  al.  ▼.  ROACH  et  A 
(Supreme  Court  of  Kansas.    June  11,  1004.) 

WITNESS  —  OOICPBTBNCY  —  TBARSAOTIONS  WITH 
DECEDENT. 

1.  Where  the  party  on  one  side  of  a  con- 
troversy is  the  executor,  administrator,  heir  at 
law,  or  next  of  kin  of  the  deceased  person,  and 
has  acquired  title  to  the  cause  of  action  di- 
rectly tnroagh  said  deceased  person,  the  adverse 
party  is  incompetent  to  testify  to  any  trans- 
action or  communication  had  with  such  deceased 
person. 

(Syllabns  by  the  Court.) 

Brror  from  District  Court,  Butler  County; 
O.  P.  Aikman,  Judge. 

Action  by  Ollre  Roach  and  otbera  against 
Mary  Roach  and  others.  Judgment  for  de- 
fendants, and  plalntifTs  bring  error.  Revers- 
ed. 

Redden  ft  Kramer  and  H.  W.  Scbnmacher, 
for  plalntlCTs  in  error.  L  P.  Campbell  ft  Sen, 
for  defendants  In  error. 

GRBENK,  J.  This  was  an  action  In  parti- 
tion and  ejectment  Judgment  waa  for  de- 
fendants. C.  A.  Roach  and  O.  H.  Roach  were 
partners  engaged  In  the  grocery  business, 
and  Jointly  owned  the  lot  In  dispute.  The 
plalntiers  are  the  widow  and  children  of  0.  A. 
.toach,  deceased,  and  the  defendants  are  the 
widow  and  children  of  O.  H.  Roach,  deceas- 
ed. Plaintiffs  claimed,  as  the  heirs  of  0.  A. 
Roach,  deceased,  the  undivided  one-half  of 
this  lot,  and  asked  that  it  be  partitioned,  and 
they  be  placed  In  possession  of  their  propor- 
tion. The  defendants  claimed  that  prior  to 
the  death  of  C.  A.  Roach  he  sold  his  interest 
to  O.  H.  Roach. 

On  the  trial,  Mary  Roach  was  permitted  to 
testify  to  a  conversation  between  herself,  her 
husband,  and  O.  A.  Roach,  which,  according 
to  her  testimony,  was  a  sale  by  C.  A.  Roach 
of  his  tmdlvlded  half  of  this  lot  to  her  hus- 
band. This  evidence  was  admitted  over  the 
objections  of  the  plaintlfTS.  This  Is  the  first 
error  alleged.  Section  4770,  Gen.  St  1901, 
reada;  "No  party  shall  be  allowed  to  testify 
In  his  own  behalf  In  respect  to  any  transac- 
tion or  communication  had  personally  by 
such  party  with  a  deceased  persou  when  the 


adverse  party  la  (be  executor,  aOmlnlatrator, 
heir  at  law,  next  of  Un,  surviving  partner  or 
assignee  of  such  deceased  person."  Under 
this  statute,  when  the  parties  on  one  side  ot 
a  controversy  are  the  executors,  administra- 
tors, heirs  at  law,  or  next  of  kin  of  a  de- 
ceased person,  and  have  acquired  title  to  the 
cause  of  action  Immediately  from  such  de- 
ceased person,  the  adverse  party  cannot  testi- 
fy to  any  transaction  or  communication  bad 
personally  with  such  deceased  person.  Ar- 
gument could  not  make  this  statute  plainer. 
The  plaintiffs  In  this  action  were  the  helra 
at  law  and  next  of  kin  of  C.  A.  Roach,  de- 
ceased. Mary  Roach  was  one  of  the  adverse 
parties,  and  is  clearly  excluded  by  this  stat- 
ute fnun  testifying  to  any  conversation  she 
had  with  C.  A.  Roach,  or  to  any  conversa- 
tion between  him  and  another  In  which  she 
took  part,  concerning  the  cause  of  action. 

On  the  trial,  plaintiffs  Introduced  one  O.  B. 
Asbenfelter,  and  undertook  to  examine  him 
concerning  the  sale  by  C.  A.  Roach  to  O.  H. 
Roach  of  his  one-half  of  the  partnership  busl- 
nesa.  The  defendants  objected  to  this  wit- 
ness testifying  to  any  such  transaction  on 
the  ground  that  Ashenfelter  was  acting  at 
that  time  as  an  attorney  and  counselor  for 
the  parties.  Without  embodying  the  testi- 
mony of  this  witness  In  the  opinion,  suffice 
it  to  say,  bis  testimony  does  not  establish 
that  be  was  acting  in  such  capacity.  He  was 
not  an  attorney  at  law.  He  was  merely  call- 
ed in  to  reduce  the  agreement  of  the  parties 
to  writing.  He  gave  no  legal  opinion  or  ad- 
vice. His  testimony  should  therefore  bacn 
been  admitted. 

Objections  are  also  made  to  certain  instnus 
tlons  submitted  and  refused.  An  examina- 
tion of  these  Instructions  satisfles  us  that 
those  refused  were  fairly  covered  by  tboae 
given. 

For  the  reasons  herein  suggested,  the  Judg- 
ment of  the  court  Is  reversed,  and  the  causa 
remanded.    All  the  Justices  concurring. 

(O  Kan.  C64) 
ALLIANCE  CO-OPBRATIVH  INS.  00.  v. 

CORBETT. 
(Supreme  Court  of  Kansas.    June  11,  1904.) 

INBUaANOS— APPLICATION  —  CONTBACT  —  P0I.« 
ICY— ACTION— COSTS. 

1.  A  statement  in  a  written  application  for 
Insurance,  subsequently  approved,  that  It  is 
for  insurance  for  a  term  of  years  from  a  date 
named,  is  a  sufficient  embodiment,  in  the  appli- 
cation of  an  agent's  agreement  that  the  insur- 
ance shall  take  effect  on  that  day,  to  satisfy  a 
condition  of  the  application  that  the  company 
will  not  be  bound  by  any  representation,  agree- 
ment, or  promise  of  the  agent  not  contained  in 
the  Eipplication  itself. 

2.  Criticisms  of  an  instruction  to  the  Jury 
held  to  be  invalid. 

3.  In  the  absence  of  a  controlling  provision  o( 
Its  by-laws,  or  an  agreement  of  the  partiea  to 
the  contrary,  a  binding  contract  of  insurance 
may  be  consummated  with  a  mutual  fire  insur- 
ance company  without  the  issuance  of  a  policy 
of  insurance. 

f  I.  B«e  InsuraiuMk  voL  ts,  C«at  Dig.  1 10^ 
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4.  Under  aection  3410,  Gen.  St.  1901,  provid- 
ing that  in  certain  suits  ajcainst  insurance  com- 
panies the  court,  in  rendering  judgment,  shall 
allow  tlie  plaintiff  a  reasonable  sum  as  an  at- 
torney's fee,  to  be  recovered  as  a  part  of  the 
cost.s  tlie  question  of  the  amount  of  such  award 
ia  not  determinable  by  the  jury. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Shawnee  Coun- 
ty; Z.  T.  Uazen,  Judge. 

Action  by  William  E.  Corbett  against  ttie 
Alliance  Co-operative  Insurance  Company. 
Judgment  for  plaintiff.  Defendant  brings 
error.    Affirmed. 

Hedden,  McKeerer  &  Gllluly,  for  plaintiff 
in  error.  W.  H.  Holmes  and  Garver  &  Lari- 
mer, for  defendant  in  error. 


BURCH,  J.  The  defendant  is  a  corpora- 
tion, organized  on  the  mutual  plan,  for  the 
purpose  of  insuring  its  members  against  loss 
of  property  by  fire.  Its  by-laws  provide  for 
the  appointment  of  agents,  but  state  that  no 
agent  shall  take  any  risk  until  he  has  given 
a  bond  and  such  bond  has  been  approved. 
The  by-laws  further  provide  that  an  agent 
shall  act  as  surveyor  of  the  company,  and 
shall  be  authorized  to  receive  money  and 
notes  as  premiums  and  to  receipt  therefor, 
but  that,  if  applications  be  rejected  at  the 
Dfflce  of  the  company,  the  agent  staall  refund 
the  commissions  be  may  have  retained. 

Prior  to  June  3,  1901,  B.  A.  Shankle  was 
appointed  an  agent  of  the  defendant.  He 
gave  a  bond,  which  was  duly  approved,  and 
his  authority  to  represent  the  company  con- 
tinued until  after  the  loss  occasioning  this 
litigation.  On  June  3,  1901,  the  agent,  Shan- 
kle, took  a  written  application  of  the  plain- 
tiff for  insurance,  upon  sundry  articles  ol 
personal  property.  In  the  aggregate  sum  of 
J2,750.  The  premium  charged  by  the  com- 
pany on  its  risks  is  f2  i>er  hundred.  Under 
the  by-laws,  premiums  are  settled  by  the 
note  of  the  insured,  40  per  cent,  of  which  Is 
payable  In  cash,  to  be  indorsed  on  the  note. 
Through  an  error  in  addition,  the  agent  foot- 
ed the  several  items  of  the  application  as 
$2,S50,  and  computed  the  premium  upon 
that  sum.  The  plaintiff  settled  for  his  insur- 
ance by  giving  his  note  for  |51  and  paying 
$20.40  in  cash,  when  he  should  have  given 
bis  note  for  $55  and  should  have  paid  $22 
in  cash.  The  application  was  dated  and 
signed  June  3,  1001,  and  stated  that  it  was 
for  insurance  for  the  term  of  five  years  from 
June  3,  1901.  At  the  time  it  was  taken  the 
agent  agreed  that  the  insurance  would  be- 
gin on  that  day.  The  application  incorporat- 
ed a  copy  of  the  company's  by-laws,  and  pro- 
vided that  the  company  would  be  bound  by 
no  representation,  agreement,  or  promise  of 
the  agent  not  contained  in  the  application 
itself.  The  plaintiff  was  already  a  member 
of  the  defendant  company,  and  the  holder  of 
a  policy  of  Insurance  expiring  June  13,  1901, 
on  a  part  of  the  property  described  in  the 
tpplicatlon,  and,  as  a  part  of  the  transac- 


tion of  June  3d,  this  policy  was  surrendered 
and  canceled.  The  plaintiff  also  held  anoth- 
er policy  of  the  company,  covering  property 
which  he  bad  inherited  from  his  lately  de- 
ceased wife. 

The  agent  drflvered  the  plaintiff's  applica- 
tion, premium  note,  and  cash  premium  to  the 
proper  officer  of  the  company,  who  on  June 
5,  1901,  stamped  the  application  as  approved. 
Soon  afterward  the  agent's  mistake  was  dis- 
covered. By  direction  of  the  secretary  of 
the  company  the  agent  corrected,  by  erasure 
and  interlineation,  the  amount  o^  the  insur- 
ance, as  computed  in  the  application,  to  $2,- 
750,  and  made  the  date  at  which  the  Insur- 
ance should  commence  read  June  13tb,  In- 
stead of  June  3d.  He  then  wrote  up,  ready 
for  signature,  a  new  application  (which, 
however,  stated  that  the  insurance  should 
run  from  June  3d),  prepared  a  new  note  for 
the  proper  amount,  and  sent  them,  together 
with  the  old  note  and  application,  to  the 
plaintiff,  inclosing  with  them  a  letter  in  tbe 
following  terms: 

"Alliance  Co-operative  Insurance  Compa- 
ny. Home  Office,  Topeka,  Kansas.  Fire, 
Lightning  and  Windstorms.  2,750,000.00  at 
Bisk.  Agency  at  Topeka,  Kansas,  June  8, 
1901— Dear  Bro.  Corbett:  I  find  that  your 
application  calls  for  $2750  insurance  on  >6u!r 
home  property.  We  made  a  mistake  In  add- 
ing it  and  fixing  the  premium  note  and  ca^ 
payment.  The  note  for  $2750  ought  to  b'e 
$55.00.  You  signed  one  for  $51.00.  See  teii- 
closed  application  and  note.  Please  sigii  tbe 
new  note  and  application  and  return  to  me 
with  $1.60  more  to  make  up  the  $28.00,  which 
is  two-fifths  of  the  two  notes  (15.00  and  55.00) 
which  added  together  make  70.00,  %  of  which 
was  to  be  paid  in  advance.  You  can  cotn- 
pore  the  amounts  on  the  two  places— 2750  on 
borne  place,  750  on  the  other  one.  Notes 
$15.00  and  $55.00.  Tou  may  keep  the  old  note 
and  application.  I  will  send  you  receipt  for 
balance  on  payment  Yours  In  Co-operation, 
E.  A.  Shankle,  1243  Lane  St.,  Topeka,  Ks. 

"The  old  note  was  $51.00.  You  paid  $20.40. 
The  new  one  is  $55.00—22  to  be  paid  on  It, 
when  $1.00  more  is  paid.  The  other  appli- 
cation, note  and  payment  are  all  right." 

After  the  receipt  of  this  letter  the  plain- 
tiff made  some  effort  to  rectify  the  mistake, 
but  was  not  wholly  diligent  in  the  matter,  and 
no  policy  was  issued  to  him.  The  company 
continued  to  retain  the  money  the  plaintiff 
had  paid.  On  July  10,  1901,  the  property  de- 
scribed In  the  application  was  destroyed  by 
fire.  In  a  suit  by  the  Insured  to  recover  for 
his  loss  tbe  foregoing  facts  were  established 
by  the  evidence,  and  some  of  them  were 
found  specially  by  the  Jury.  The  Jury  fur- 
ther found  that  the  minds  of  the  parties  did 
meet  upon  a  contract  of  insurance  for  $2,750, 
that  the  plaintifTs  application  was  accepted 
and  approved  for  that  amount  on  the  day  It 
was  stamped  "Approved,"  and  that  the  plain- 
tiff had  been  able  and  willing  to  pay  tbe  bal- 
ance due  from  him,  although  he  had  not  done 
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so.  The  Jury  also  returned  a  general  ver- 
dict for  plaintiff,  upon  which  Judgment  was 
entered.  In  this  court  the  company  criticises 
the  conduct  of  the  trial  court  in  a  number  of 
particulars. 

The  plaintiff  attached  to  his  petition  an  in- 
correct copy  of  the  application.  The  allega- 
tions In  the  body  of  the  petition  were  cor- 
rect, however,  and  a  document,  conceded  to 
be  the  original  application,  was  introduced  in 
evidence  as  a  part  of  plaintiff's  proof  of  his 
right  to  recover.  When  introduced,  the  ap- 
plication appeared  in  the  form  It  presented 
after  it  had  been  changed  by  the  agent 
Parol  evidence  was  admitted  to  explain  the 
appearance  of  the  writing  and  to  establish 
the  transaction  as  it  actually  occurred,  and 
the  company  complains  that  a  written  instru- 
ment was  contradicted.  Clearly,  such  is  not 
the  case.  Alterations  of  written  Instruments, 
and  clerical  errors  in  their  preparation  of 
the  character  described,  may  be  shown  by 
parol.  In  establishing  the  facts  with  refer- 
ence to  the  application  as  actually  made,  It 
was  unavoidable  that  oral  testimony  should 
be  given  concerning  the  agreement  that  the 
Insurance  should  date  from  June  3d,  and  it  Is 
said  the  condition  of  the  application  as  to 
representations,  agreements,  or  promises  of 
the  agent  not  contained  therein  was  thereby 
violated.  The  statement  In  the  application, 
however,  that  it  was  for  insurance  for  the 
term  of  five  years  from  the  3d  day  of  June, 
1901,  was  a  sufficient  embodiment  of  the 
agreement  In  the  application  to  satisfy  the 
condition. 

The  policies  the  plaintiff  already  held  on 
June  3d  were  introduced  in  evidence.  The 
one  which  was  canceled  was  clearly  admis- 
sible to  establish  the  plaintiff's  theory  of  the 
case.  The  bearing  of  the  other  policy  upon 
the  issues  to  be  tried  was  very  remote,  if  it 
were  pertinent  at  all;  but  the  findings  of 
fact  show  that  the  jury  was  not  confused 
or  misled  or  diverted  from  the  main  ques- 
tion, and  hence  the  error,  If  any  were  com- 
mitted, does  not  appear  to  be  material. 

The  company  reijuested  the  court  to  In- 
struct the  Jury  that  in  order  to  constitute  a 
binding  contract  the  minds  of  the  parties 
should  meet  upon  the  terms  and  subject-mat- 
ter of  the  Insurance,  and  that  such  a  misun- 
derstanding as  would  prevent  a  meeting  of 
minds  would  prevent  the  formation  of  a  con- 
tract. The  instruction  was  correct  in  law, 
but  was  not  given.  The  court,  however,  was 
not  bound  to  Instruct  the  Jury  in  any  partic- 
ular form,  and  Instead  of  instructing  ab- 
stractly, as  requested,  it  summarized  the  con- 
duct of  the  parties  from  different  points  of 
view,  and  instructed  the  Jury  as  to  the  con- 
clusion it  should  draw  if  it  found  the  facts 
to  be  as  the  court  hypothesized.  The  court's 
summary  of  facts  involved,  as  a  necessary 
conclusion,  an  agreement  of  the  parties  upon 
all  the  essential  elements  of  the  contract, 
and  tlierefore  sufficiently  covered  the  subject. 

It  is  said  that  the  court's  instructions  al- 


lowed the  company  to  be  bound  by  verbal 
statements  of  its  agents  in  opposition  to  the 
plaintlfTs  written  application.  This  is  but  a 
reassertion  of  the  matter  disposed  of  In  con- 
sidering the  objection  to  the  oral  evidence  in- 
troduced. 

It  is  said  that  the  Instruction  ignored  the 
right  the  company  had  to  reject  applications. 
From  the  by-laws  referred  to,  such  a  right 
is  only  Inferentlally  reserved,  but,  conceding 
the  company  to  have  such  power,  it  never 
did  reject  the  plaintiff's  application.  It  sim- 
ply asked  that  Its  agent's  mistake  be  correct- 
ed, and  at  all  times  treated  the  agent's  agree- 
ment with  the  applicant  as  blndtng.  There- 
fore there  was  no  occasion  to  point  out  to 
the  Jury  what  the  company  might  have  done 
bad  it  desired  to  reject  the  risk. 

It  is  said  that  it  is  a  policy  of  Insurance 
which  makes  the  contract.  Such  is  not  the 
law.  The  conduct  of  the  parties.  Including 
the  retention  of  the  plaintiff's  money  by  the 
company,  together  with  the  application,  was 
sufficient  to  establish  a  contract,  in  the  ab- 
sence of  a  controlling  provision  of  the  by- 
laws or  an  agreement  to  the  contrary.  Insur- 
ance Co.  v.  Stone,  61  Kan.  48,  58  Pac.  986. 
No  such  condition  or  agreement  appears  in 
the  record,  and  the  plaintiff  was  entitled  to 
recover  without  any  policy  having  been  Is- 
sued. 

It  is  said  that  the  court's  instruction  made 
the  company  liable  because  it  did  not  return 
the  plaintiff's  cash  payment.  Instead  of  this, 
the  court  submitted  all  the  facts  to  the  Jury, 
and  made  a  verdict  in  favor  of  the  plaintiff 
to  depend  upon  a  finding  of  the  entire  series. 

Authorities  cited  with  respect  to  the  effect 
of  the  plaintiff's  delay  in  rectifying  the 
agent's  mistake  are  not  apposite,  and  other 
criticism  upon  the  court's  theory  of  the  law 
of  the  case  and  the  manner  in  which  it  was 
applied  at  the  trial  are  invalid. 

After  the  Jury  had  been  discharged,  and 
at  the  time  of  pronouncing  Judgment,  the 
court  heard  evidence  as  to  what  would  be 
a  reasonable  fee  for  plaintiff's  attorneys. 
Believing  the  fees  established  by  the  testi- 
mony as  reasonable  to  be  too  great,  it  re- 
duced the  amount  to  $ir>0,  and  adjudged  a 
recovery  by  the  plaintiff  of  that  sum  as  an 
attorney's  fee,  to  be  included  In  the  costs  of 
the  case.  The  company  questions  the  rigbt 
to  collect  attorney's  fees  at  all,  and  claims 
that,  if  they  may  be  recovered,  the  perform- 
ance of  services  and  their  value  should  be 
pleaded  and  proved  as  other  facts,  and  that 
the  Jury  should  fix  the  amount  of  recovery 
as  any  other  item  of  damage.  The  court  pro- 
ceeded under  section  3410,  Gen.  St.  1901, 
which  provides  as  follows:  "The  court  in 
rendering  Judgment  against  any  Insurance 
company  on  any  such  policy  of  insurance 
shall  allow  the  plaintiff  a  reasonable  sum  as 
an  attorney's  fee  to  be  recovered  as  a  part 
of  the  costs."  The  constitutionality  of  this 
statute  was  sustained  In  the  case  of  Assur- 
ance Co.  v.  Bradford.  60  Kan.  S2,  .'.">  Pao.  Xin, 
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and  the  Tiew  of  Uie  law  there  annoanced  baa 
since  been  promulgated  by  the  Supreme  Court 
ot  the  United  States  In  the  case  of  Vid.  Mut. 
Ufe  Assn.  v.  Mettler,  185  U.  S.  308,  22  Sup. 
Ct  C62,  46  U  Ed.  922,  and  In  other  decisions. 
The  doctrine  of  those  cases  is  that  attorney's 
fees  may  be  imposed  upon  a  delinquent  com- 
pany, under  the  police  power  of  the  state,  as 
a  kind  of  penalty  Incurred  In  the  conduct  of 
business  afTected  with  a  public  interest,  and 
its  correctness  is  no  longer  open  to  debate. 
The  Legislature  has  chosen  to  make  impor- 
tant distinctions  in  the  Imposition  of  bur- 
dens, of  the  character  mentioned,  in  different 
faaea.    In  actions  against  railroads  for  dam- 
Mges  by  fire,  attorney's  fees  are  recovered  as 
«  part  of  the  judgment  itself,  and  inhere  in 
the  genera]  cause  of  action  for  damages. 
Sfctlon  5924,  Gen.  St.  1901;   Railroad  Co.  v. 
Lndlum,  63  Kan.  719,  66  Pac.  1045.    And  in 
other  statutes  the  fees  allowed  for  the  plain- 
tiff's attorney  are  identified  with  the  dam- 
ages   for    which    the    action    is    primarily 
brought    In  such  cases  the  punitive  charac- 
ter of  the  award  is  quite  conspicuous,  and  it 
should  be  determined  as  any  other  item  of 
the  plaintiff's  claim.    In  suits  against  insur- 
ance companies,  however,  the  Legislature  has 
Indicated  that  the  allowance  is  to  be  made  as 
an  indemnity  for  an  outlay  occasioned  by  the 
company's  fault,  and  recoveiy  is  limited  to 
a  reimbursement  of  the  successful  party  for 
the  necessary  expense  incurred  in  the  prose- 
cution of  his  claim.    The  award,  therefwe, 
falls  strictly  within  the  category  of  costs,  is 
taxed  as  such,  and  the  court  is  not  bound  by 
the  testimony  of  witnesses  as  to  the  amount 
to  be  allowed.    11  Cyc.  24,  106.    The  question 
H  not  therefore  properly  determinable  by  the 
Jnry. 

The  record  Is  free  from  material  error,  and 
the  Judgment  of  the  district  court  is  affirmed. 
AM  the  Justices  concurring. 


FIDEJLITT  &  CASUALTY  CO.  v.  BROWN 

et  al. 
(Supreme  Court  of  Kansas.    Jane  11,  1904.) 

IN8UBANCE  AGENT— ACTION   ON    BOND— EVI- 
DENCE. 

1.  In  an  action  on  the  bond  of  an  agent  of 
M  insurance  company  to  recover  the  amount  of 
certain  collected  and  unremitted  premiums,  it  is 
wror  for  the  court  to  sustain  a  motion  to  strike 
from  the  petition  certain  premiums  charged  in 
toe  account,  because  collected  outside  the  agent's 
territory,  where  the  language  describing  his 
temtory  is  ambiguous  and  susceptible  of  differ- 
Mit  interpretations. 

2.  Under  snch  circumstances,  whether  the  pre- 
minms  were  collected  within  the  agent's  terri- 
tory la  a  question  of  fact. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Cherokee  Ooun- 
(r;  A.  H.  Skldmore,  Judge. 

Action  by  the  Fidelity  &  Casualty  Com- 
pany against  E.  E.  Brown  and  W.  F.  Sapp. 
Judgment  for  defendants,  and  plaintiff  brings 
«rror.    Kerersed. 


A'.  &  G.  S.  MaoDonald  and  O.  B.  Skldmore, 
for  plaintiff  In  error.  Sapp  &  Wilson,  for  de- 
fendants In  error. 

GREENE,  3.  The  plaintiff  is  an  Insurance 
company.  It  appointed  one  E.  E.  Brown  as 
agent,  with  power  to  solicit  insurance,  issue 
policies,  and  collect  premiums.  Brown  gave 
a  bond,  with  W.  P.  Sapp  as  surety,  for  the 
faithful  performance  of  his  duties.  This  ac- 
tion was  brought  on  this  bond  to  recover  de- 
faults made  by  Brown.  The  plaintiff  prose- 
cutes error  to  reverse  a  judgment  In  favor  of 
defendant. 

Plaintiff's  first  contention  is  that  the  coturt 
erred  lu  striking  from  the  petition  certain 
premiums  collected  by  Brown  for  risks  taken 
by  him  In  Emporia  and  Wichita.  These  items 
were  stricken  out  on  the  ground  that  Em- 
poria anu  Wichita  were  outside  the  territory 
for  which  Brown  was  bonded.  The  contract 
of  appointment  is  as  follows:  '^'he  Fidelity 
and  Casualty  Company  of  New  York  ♦  •  * 
has  api)ointed  the  said  E.  E.  Brown  Its  agent 
for  the  following  territory;  Southeastern 
Kansas,  including  Parsons  and  Oalena,  with 
headquarters  at  Oalena,  Kansas."  The  lan- 
guage used  In  defining  the  territory  Is  am- 
biguous and  snsc^ttlble  of  more  than  one  In- 
terpretation. The  court  could  not  therefore 
say,  as  matter  of  law,  that  Emporia  and 
Wichita  were  not  within  Brown's  twritory. 
This  is  a  question  of  fact  which  should  have 
been  submitted  to  the  jury. 

Plaintiff  contends  that  it  should  have  judg- 
ment on  the  pleadings,  or,  rather,  that  de- 
fendant should  not  have  been  permitted  to 
introduce  any  evidence  tending  to  show  the 
Items  set  out  In  the  charges  made  against 
Brown  were  not  true,  for  the  reason  that 
plaintiff's  petition  was  sworn  to  and  the  an- 
swer was  not  verified.  We  find  attached  to 
the  petition,  as  an  exhibit;  this  itemized  ac- 
count, to  which  is  attached  a  form  of  an  oath 
signed  by  Robert  J.  Hlllas,  secretary  and 
treasurer  of  the  Fidelity  &  Casualty  Com- 
pany, but  to  this  there  la  no  Jurat.  The  orig- 
inal petition  was  subsequently  amended 
twice,  but  In  neither  amendment  do  we  find 
any  reference  to  the  exhibit  Upon  this  ques- 
tion we  think  no  error  was  committed. 

For  the  reason  assigned,  the  Judgment  of 
the  court  is  reversed,  and  the  cause  remanded 
for  further  proceetllngs.  All  the  Justices  con- 
curring. 


TARMAN  et  al.  v.  CITY  OF  ATCHISON 

et  al. 

(Supreme  Court  of  Kansas.    June  11, 1904.) 

KtTNICIPAI.  ntPKOVEKENTB GBADINO   BTRBBTS 

— NECESSITY    OF   PBTITION. 

1.  The  mayor  and  council  of  a  city  of  the  first 
class  having  a  population  of  less  than  25,0()0 
inhabitants  have  the  power  to  «)ntract  for  the 
gradinB  of  streets  and  alleys,  and  to  levy  a  spe- 
cial assessment  upon  the  abuttmg  property  to 
pay  the  expense  of  bringing  said  streets  and  „(. 
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leys  to  grade,  withoat  having  been  first  request- 
pd  by  petition  signed  by  the  resident  owners  of 
the  abutting  property. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Atchison  Coun- 
ty;   B.  F.  Hudson,  Jud^e. 

Action  by  J.  M.  Tarniau  and  others  against 
the  city  of  Atchison  and  others.  Judgment 
for  defendants,  and  plaintiffs  bring  error. 
Affirmed. 

C.  D.  Walker,  J.  L.  Berry,  and  Henrj 
Keeler,  for  plaintiffs  in  error.  A.  F.  Martui 
and  J.  W.  Orr,  for  defendants  In  error. 

GREENE,  J.  The  plaintiffs  were  the  own- 
ers of  certain  lots  abutting  upon  Jinin  street, 
in  the  city  of  Atchison,  between  Fifth  and 
Fifteenth  streets.  In  1892  the  mayor  and 
council  adopted  a  resolution  authorizing  the 
grading  of  said  Main  street  between  Flttb 
and  Fifteenth  streets,  and  entered  into  a 
contract  therefor,  and  levied  a  Bi>ecial  assess- 
ment upon  the  abutting  property  to  pay  the 
cost.  The  plaintiffs  commenced  this  action 
to  restrain  tlie  city  and  its  mayor  and  coun- 
cil from  malcing  such  assessment,  and  to  en- 
Join  the  issuing  of  improvement  bonds,  and 
from  certifying  such  assessment  to  the  county 
clerk.  The  plaintiffs  based  their  right  to  an 
injunction  on  the  ground  that  the  resolution 
passed  by  the  city  council  authorizing  the 
grading  of  said  street  and  the  levy  of  the 
special  assessment  to  pay  the  expense  there- 
of was  unauthorized,  because  the  owners  of 
the  adjoining  property  had  not  requested  the 
mayor  and  council  by  petition  to  grade  said 
street  and  assess  the  cost  to  the  adjoining 
property.  The  petition  alleged  "that  no  pe- 
tition signed  by  the  property  owners  upon 
said  street  was  presented  to  the  mayor  and 
council  asking  that  such  improvement  be 
made,  and  tliat  the  cost  thereof  be  levied 
as  a  special  assessment  upon  the  property 
abutting  upon  the  street."  To  the  petition 
the  defendants  filed  a  general  demurrer.  Fc 
the  puriX)se  of  raising  the  question  it  wa. 
admitted  that  the  city  of  Atchison  was  a  city 
of  the  first  class,  with  a  population  of  less 
than  25,000  inhabitants.  The  cour.  sustain- 
ed the  demurrer,  and  rendered  Judgment  for 
costs  against  the  plaintiffs. 

The  only  question  for  our  determination  is, 
did  the  mayor  and  council  have  the  iiowei  to 
grade  the  street,  and  levy  a  special  assess- 
ment upon  the  abutting  property,  without 
first  having  been  requested  so  to  do  by  a  peti- 
tion signed  by  the  owners  of  the  property 
abutting  upon  such  street?  It  api)ears  to 
tiave  been  the  policy  of  the  state  to  withhold 
from  the  mayor  and  council  of  cities  of  the 
first  class  the  power  to  open,  widen,  or  grade 
any  street  or  alley,  and  levy  a  si)ecial  as- 
sessmeut  upon  abutting  property  to  pay  the 
exjjeuse  or  cost  thereof,  without  having  been 
requested  so  to  do  by  a  petition  signed  by  the 
owners  of  said  property.  Commencing  with 
section  4,  c.  99.  p.  139,  Laws  1887,  the  provi- 
sion reads:    "Provided,  that  iu  case  a  peti- 


tion of  a  majority  of  the  resident  proi)erty 
owners  of  a  majority  of  the  front  feet  on  any 
street,  or  part  thereof,  shall  petition  the 
mayor  and  council  to  grade  any  street,  and  to 
grade  and  pave  the  luteraectlons  thereof,  at 
the  cost  of  the  owners  of  the  lands  fronting 
upon  the  street  described  iu  the  iietition.  and 
if  such  petition  shall  be  ordered  spread  aiK>u 
the  Journal  of  the  council  by  a  majority  of 
the  council  elect,  the  mayor  and  council  shall 
thereafter  have  the  power  to  assess  the  cost 
of  such  improvement  against  the  lots  and 
parcels  of  land  abutting  on  such  street  so  im- 
proved." This  provision  was  re-enacted  in 
section  6,  c  73,  p.  130,  Laws  1891,  and  again 
in  section  1,  c  274,  p.  433,  Laws  1893.  In 
1809,  however,  this  policy  was  changed  in 
so  far  as  concerns  cities  of  the  first  class 
with  a  population  of  less  than  25,000  inhabit- 
ants. Section  1,  c.  81,  p.  109,  Laws  1899,  en- 
titled "An  act  in  relation  to  cities  of  the  first 
class  and  to  repeal  chapter  274  of  the  liaws 
of  1803,"  reads  as  follows:  "When  the  may- 
or and  council  shall  deem  it  necessary  to 
curb,  gutter,  pave,  macadamize,  or  grade,  or 
recurb,  regutter,  repave,  remacadamise,  or 
regrade,  any  street,  lane,  avenue,  or  alley,  or 
any  part  thereof,  or  build  or  construct  any 
sewer,  within  the  limits  of  the  city,  for 
which  a  si)ecial  tax  is  to  be  levied,  such  may- 
or and  council  shall  by  resolution  declare 
such  work  or  improvement  necessary  to  be 
done ;  and  such  resolution  shall  be  published 
for  six  days  In  the  ofllcial  paper  of  the  city 
if  the  same  be  a  dally,  or  for  two  consecutive 
weeks  if  the  same  be  a  weekly ;  and  If  a  ma- 
jority of  the  resident  owners  owning  a  ma- 
jority iu  square  feet  of  the  lots  or  real  es- 
tate liable  to  taxation  therefor  sliall  not  with- 
in twenty  days  thereafter  file  with  the  clerk 
of  said  city  their  protest  in  writing  against 
such  improvement  then  such  mayor  and  coun- 
cil shall  have  power  to  cause  such  improve- 
ment to  be  made,  and  to  contract  therefor, 
and  to  levy  taxes  as  pi-ovided  by  law,  and 
the  work  may  be  done  before,  during  or  after 
the  collection  of  the  special  assessments,  as 
may  be  deemed  proper  by  the  mayor  and 
council;  but  none  of  the  provisions  of  this 
act  shall  prevent  the  mayor  and  council  from 
grading  or  regrading  any  street,  lane  or  alley 
or  part  thereof  and  pay  therefor  out  of  the 
general  improvement  fund  of  such  city ;  pro- 
vided, that  in  cities  of  the  first  class  hav- 
ing a  impulation  over  twenty-five  thousand 
no  resolution  to  pave,  macadamize,  or  grade, 
or  repave,  remacadamize,  or  regrade.  any 
street,  lane  or  alley  shall  be  valid  unless  a 
petition  asking  such  Improvement  has  been 
ordered  spread  upon  tlie  Journal,  which  pe- 
tition must  be  signed  by  the  resident  owners 
of  not  less  than  one-half  of  the  feet  fronting 
or  abutting  upon  such  street,  lane  or  alley  to 
be  improved ;  and  provided  further,  that  the 
feet  fronting  or  abutting  upon  such  street, 
lane  or  alley  owned  or  held  by  persons  not 
residents  of  said  city  shall  not  be  taken  into 
account  in  determining  the  sufficiency  of  any 
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inch  protest  or  any  BoCb  petttton.  In  caae 
ot  paving,  aucb  petition  shall  state  tbe  width 
of  the  paving,  and  a  specific  description  of  the 
material  to  be  used."  It  la  quite  apparent 
tbat  tbe  Legislature  Intended  that  all  cities 
of  the  first  class  with  a  population  of  less 
ttian  26,000  might  dispense  with  the  petition 
u  a  condition  precedent  to  tbe  power  of  the 
council  to  pass  a  resolution  authorizing  tbe 
grading  of  streets  and  tbe  levy  of  a  special 
aawssment  upon  tbe  abutting  property  to 
pay  the  expense.  The  reason  for  removing 
this  limitation  on  the  powers  of  tbe  mayor 
and  councU  in  cities  with  less  than  26,000 
InbabltaDts,  and  continuing  it  on  such  officers 
in  cities  having  a  population  of  more  than 
25,000  inhabitants,  is  not  quite  clear. 

PlaintifTs  in  error  contend  that  section  4, 
&  80,  p.  139,  Laws  18S7,  which  requires  tbe 
petition  referred  to,  has  not  been  repealed, 
therefore  the  special  assessment  in  this  In- 
stance is  void.  Without  deciding  this  ques- 
tion, but  conceding  that  it  has  not  been  re- 
pealed, what  does  it  avail  the  plaintiffs  In  er- 
ror? Tbe  act  of  1889  excepted  from  tbe  pro- 
visioDS  all  cities  with  a  population  of  less 
than  25,000,  and  limited  the  necessity  for 
lucb  petition  to  cities  with  a  population  of 
more  than  25,000.  Tbe  city  of  Atchison  Is 
within  tbe  exception.  Sections  7  and  8,  c. 
73,  p.  131,  Laws  1801,  confer  authority  upon 
tbe  mayor  and  oonncil  of  all  cities  of  the  first 
class  to  grade  streets  and  alleys  and  levy 
a  special  assessment  upon  the  abutting  prop- 
erty to  pay  tbe  expense.  Possessing  this  pow- 
er by  legislative  grant,  tbe  mayor  and  council 
of  the  city  of  Atchison  bad  the  power  to 
grade  its  streets,  and  levy  a  special  assess- 
ment upon  the  abutting  property,  without 
being  requested  so  to  do  by  a  petition  signed 
by  the  owners  of  such  proper^. 

The  Judgment  of  the  court  below  is  afflrm- 
•d.    All  the  Justices  concurring. 

(tf  Or.  m)  -==- 

THOMPSON  V.  PDEDT,» 
(Suptciae  Oonrt  of  Oregon.    Jnne  27,  1904.) 

aOTES  — JOINT  MAKKBS— C0WTBIB13TI0N— BVI- 
DEKCK— IRSnOCTIONS  —  WITNESSES— CBOSS- 
KXillIRA.TION  —  MISCONDDCT  OV  CODNSU. — 
AFPIAL— BXVIEW— UABMLESS    EBBOB. 

1.  Where  the  court  promptly  sustained  ob- 
Jectioni  to  certain  objectionable  remarks  made 
by  piaintilTi  counsel  during  the  examination 
of  witnesses,  and  counsel's  conduct  was  not  fur- 
ther petsiited  in,  and  it  was  hardly  possible 
that  aefendant'a  case  was  prejudiced  thereby, 
snch  mlaconduct  was  not  ground  for  reversal. 

2.  Where,  In  an  action  for  contribution  be- 
tween joint  makers  of  a  note  for  the  benefit  of  a 
corporation,  defendant  relied  on  an  agreement 
to  release  htm  from  liability  on  his  making  fur- 
ther contribations  to  the  corporation  to  the 
amonot  of  HOOO,  and  testified  to  such  agree- 
ment.  It  was  proper  to  permit  him  to  be  asked 
on  croai-czaminatlon  whether  snch  agreement 
was  to  borrow  money  with  which  to  complet* 
the  mjil  bdongiDg  to  the  corporation. 

8.  Where  defendant  claimed  to  have  made  fur- 
roer  sarancee  to  a  corporation  to  an  amount  ex- 
••ealng$4,000   under   an   agreement   that   he 

*Ee6earing  dmled  October  »,  UOi, 


should   thereby   be.  relieved   from    Uability   to 
contribute  to  the  payment  of  certain  notes,  and 

£laintifl  denied  that  such  additional  amount  had 
sen  advanced,  it  was  proper  to  permit  the  sec- 
retary and  bookkeeper  of  the  corporation,  who 
was  also  a  stockholder  and  memtwr  of  its  board 
of  directors,  to  be  asked  on  cross-examination 
concerning  tbe  manner  in  which  the  business  of 
the  corporation  was  transacted,  he  having  pre- 
viously explained  without  objection  that  some- 
times the  company  had  money  and  sometimes  it 
had  not,  and  that  if  it  had  no  money  in  the 
bank,  or  not  suiScient,  and  "if  a  farmer  want- 
ed to  sell  his  wheat,"  defendant  "backed  It" 

4.  Where,  after  charging  on  the  general  fea- 
tures of  the  case,  the  court  gave  the  statutory 
injunctions  touching  the  effect  of  evidence  pre- 
scribed by  B.  &  G.  Comp.  {  857,  and  in  so  doing 
charged  tbat  oral  admissions  and  declarations 
of  parties  should  be  received  with  caution,  "but 
that  evidence  of  oral  admissions  and  oral  con- 
tracts, when  proven,  declarations  of  parties, 
constitute  very  strong  testimony,"  such  instruc- 
tion was  not  erroneous  as  in  effect  charging  that 
evidence  of  oral  contracts  should  be  received 
with  caution. 

6.  Where  It  was  not  clear  from  the  bill  of  ex- 
ceptions what  admissions  and  declarations  were 
shown  in  the  coarse  of  the  trial,  an  instruction 
that  oral  admissions  and  declarations  of  par- 
ties should  be  received  with  caution  could  not 
be  objected  to  on  appeal. 

6.  Where  tbe  verdict  rendered  was  below  the 
amount  actually  due  on  tbe  basis  of  6  per  cent, 
interest,  an  Instruction  permitting  the  allow- 
ance of  8  per  cent,  on  a  part  of  the  debt  which 
liad  accrued  prior  to  the  enactment  of  Laws 
1898,  p.  15,  reducing  the  rate  to  6  per  cent., 
if  error,  was  harmless. 

Appeal  from  Circuit  Court;  Washington 
County;  T.  A.  McBrlde,  Judge. 

Suit  by  T.  W.  Thompson  against  B.  F. 
Purdy.  From  a  Judgment  in  favor  of  plain- 
tiff, defendant  appeals.    Affirmed. 

Plaintifl  and  defendant,  by  their  joint 
notes,  three  in  number,  borrowed  (4,000  for 
the  use  and  benefit  of  the  Gaston  Co-Opera- 
tive  Millltig  Company,  and  plaintiff,  being 
compelled  to  pay  the  amount  due,  sued  the 
defendant  for  contribution.  Tbe  defendant 
answered  that  after  tbe  payment  of  the  first 
note,  he  having  thefetofore  advanced  certain 
sums  of  money  to  the  milling  company,  it 
was  agreed  between  him  and  the  plaintiff 
that  he  would  continue  to  make  advances  to 
said  company  as  they  were  needed  cmtil  the 
total  amount  thereof  slx)uld  equal  the  said 
sum  of  $4,000,  and  that  thereafter  tbe  plain- 
tiff should  pay  the  remaining  two  notes,  and 
release  defendant  from  any  claim  for  contri- 
bution arising  on  account  of  bis  having  to 
pay  snch  Joint  obligations;  that  defendant 
complied  with  the  agreement  on  his  part,  and 
made  the  stipulated  advances,  exceeding  said 
sum  of  $4,000.  The  sole  issue  at  the  trial 
was  upon  the  answer,  and.  Judgment  having 
been  given  and  rendered  for  plaintiff,  de- 
fendant appeals. 

B.  B.  Huston,  for  appellant  i.  0.  Mor«- 
land,  for  respondent 

WOLVERTON,  J.  (after  stating  the  facts). 
Tbe  bill  of  exceptions  shows  that  defendant 
gave  evidence  In  his  own  behalf  tending  to 
support  the  agreement  set  out  in  his  answer, 
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and  that  he  had  complied  on  his  part  by 
making  tlie  atipulatecl  advances  to  the  milling 
company.  On  cross-examination  plaintiffs 
counsel  produced  the  books  of  the  concern, 
and  Interrogated  the  witness  with  reference 
to  certain  entries  made  therein.  Among  oth- 
er things,  he  was  aslced  if  he  had  not  con- 
tinued as  president  and  manager  of  the  con- 
cern mitil  he  put  It  into  banljruptcy.  An- 
swering an  objection  made  to  the  question, 
counsel  for  plaintiff  stated  that  the  witness 
acted  as  president  and  manager,  ran  the 
business,  paid  himself,  and  then  carried  it 
on,  and  "millied  it  till  it  was  diy."  These 
remarks,  on  motion  of  opposing  counsel,  were 
stricken  out  by  the  court,  and  the  Jury  di- 
rected to  disregard  them.  Without  being  an- 
swered, the  question  was  superseded  by  an- 
other. Later  o!i,  while  another  witness  was 
under  examination,  plaintiff's  counsel  again 
remarked,  "I  would  like  to  bring  out  all  the 
facts  concerning  this  matter,  but  counsel  is 
afraid  of  them."  This  language  was  also 
stricken  out.  The  first  error  is  predicated 
upon  these  several  remarks  of  counsel  as  be- 
ing calculated  to  prejudice  the  minds  of  the 
Jury  unfavorably  to  defendant.  The  objec- 
tionable tactics  of  counsel  were  not  further 
persisted  in,  and,  in  view  of  the  prompt  ac- 
tion of  the  court,  on  Its  attention  being  call- 
ed to  the  matter  in  each  instance,  in  direct- 
ing the  Jury  to  disregard  the  exceptional  re- 
marks, thereby  giving  it  the  stamp  of  its 
positive  disapproval,  it  is  hardly  possible 
that  defendant's  cause  could  have  been  af- 
fected adversely.  The  alleged  error  cannot, 
therefore,  be  maintained. 

While  the  defendant  was  still  undergoing 
cross-examination,  plaintiff's  counsel,  over 
objection  as  immaterial  and  irrelevant,  fur- 
ther Inquired:  "This  agreement  with  Thomp- 
son was  to  borrow  the  money  and  complete 
the  mill,  wasn't  it?"  to  which  he  answered, 
"Yes,  sir;  it  was  for  the  purpose  of  putting 
the  mill  in  operation."  The  examination  ap- 
pears to  be  relevant  to  the  agreement  re- 
lied on  by  defendant  in  his  answer,  and  was 
proper  cross-examination,  being  germane  to 
the  matter  elicited  in  chief. 

Another  exception  relates  to  the  cross-ex- 
amination of  E.  H.  Jeter,  who  was  secretary 
and  bookkeeper  of  the  milling  company,  also 
a  stockholder  and  member  of  its  board  of 
directors.  He  was  asked,  "Who  was  treas- 
urer of  this  concern?"  to  which  he  was  per- 
mitted to  answer,  "Not  having  the  record,  I 
cannot  state  positively  whether  it  was  Mr. 
Hibbs  or  Mr.  Raymonds."  He  further  tes- 
tified: "When  persons  came  in  to  pay  their 
bills,  if  Mr.  Furdy  was  there  and  settled 
with  them,  he  took  the  money.  If  Mr.  Purdy 
wasn't  there,  I  usually  received  the  money." 
All  this  was  resiwnsive  to  a  general  inquiry 
as  to  the  manner  in  which  the  business  of 
the  company  was  transacted.  The  witness 
had  explained  without  objection  that  some- 
times the  company  had  money  and  some- 
times it  had  not.    If  It  had  no  money  in  the 


bank,  or  not  sufficient,  and  If  a  farmer  want- 
ed to  sell  his  wheat,  Purdy  "backed  it."  At 
times  he  had  checks  given  to  him  by  various 
parties.  Sometimes  he  would  turn  these 
over,  and  at  others  give  his  Individual  check 
for  the  difference,  or  give  cash.  The  pur- 
pose of  the  inquiry  seems  to  have  been  to 
sift  defendant's  account  for  advances  wUcb 
he  claims  to  have  made  the  company  in  pur- 
suance of  his  alleged  agreement,  and  it  is 
not  perceived  in  what  respect  it  was  not  a 
perfectly  legitimate  inquiry.  The  purpose  of 
cross-examination  is  to  arrive  at  the  truth, 
and  when,  under  the  exercise  of  a  liberal 
discretion  of  the  trial  court,  the  witness 
speaks  within  the  legitimate  compass  of  the 
examination  in  chief,  there  can  arise  no  per- 
tinent exception. 

In  the  course  of  Its  instructions  the  court 
said  to  the  Jury:  "Oral  admissions  and  dec- 
larations of  parties  should  be  received  with 
caution,  remembering  the  liability  of  the 
human  mind  to  err  In  remembering  the  state- 
ments and  declarations  of  parties.  When  the 
declaration  of  a  party  is  brought  in,  we 
should  cautiously  receive  it.  Evidence  of 
oral  admissions  and  oral  contracts,  when 
IHTOven,  declarations  of  parties,  constitute 
very  strong  testimony,  of  course.  There 
can't  be  anything  stronger  when  they  are  es- 
tablished." In  saving  an  exception  to  this 
language,  counsel  said:  "The  court  instruct- 
ed, with  reference  to  oral  statements  or  con- 
tracts of  parties,  that  they  should  be  received 
with  caution.  I  know  that  is  the  rule  in  ref- 
erence to  admissions,  but  I  don't  think  that 
is  the  rule  in  reference  to  oral  contracts." 
And  the  court  replied,  in  the  presence  of  the 
Jury,  "I  think  declarations  of  this  character 
should  be  cautiously  received."  Error  is  as- 
signed in  this  relation.  What  the  court 
meant  is  not  far  to  seek.  After  charging  up- 
on the  general  features  of  the  case,  the  court 
was  giving  the  statutory  injunctions  touch- 
ing the  effect  of  evidence  (B.  &  G.  Comp. 
§  857),  as  that  they  were  the  sole  Judges  of 
the  facts;  that  they  were  not  bound  to  find. 
in  conformity  with  the  declarations  of  any 
number  of  witnesses  whose  evidence  did  not 
satisfy  the  mind  as  against  a  less  number; 
that  every  witness  is  presumed  to  speak  the 
truth  until  discredited;  that  a  witness  shown 
to  be  false  In  one  part  of  his  testimony  should 
be  distrusted  in  others;  that  evidence  is  to 
be  estimated  not  only  by  Its  intrinsic  weight, 
but  also  by  the  evidence  which  it  is  appar- 
ently within  the  power  of  one  side  to  produce 
and  the  other  to  contradict,  etc.;  and.  lastly, 
that  the  admissions  and  declarations  of  the 
parties  should  be  received  with  caution.  As 
explanatory,  the  court  further  said:  "When 
the  declaration  of  a  party  is  brought  In,  we 
should  cautiously  receive  it.  Evidence  of 
oral  declarations  and  oral  contracts,  declara- 
tions of  parties,  constitute  very  strong  evi- 
dence, of  course.  There  can't  be  anything 
stronger  when  they  are  established."  The 
matter  was  further  developed  when  counsel 
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wade  his  objection.  But  there  was  certoln- 
IT  no  attempt  on  the  part  of  the  court  to  In- 
struct that  evidence  of  oral  contracts  should 
be  received  with  caution.  If  tliere  were  oral 
udmlssIoDs  and  declarations  shown  to  have 
been  made  with  reference  to  such  contract 
or  otlierwise,  tliose  the  court  enjoined  the 
jury  to  receive  with  caution,  but  not,  as  we 
interjiret  the  instructions,  to  receive  with 
caution  the  evidence  touching  the  oral  con- 
tract itfself.  It  Is  not  clear  from  the  bill  of 
exceptions  what  admissions  and  declarations 
were  pliowu  In  the  course  of  the  trial,  and 
the  relevancy  of  the  instructions  Is  not,  there- 
fore, entirely  manifest,  so  that  no  error  Is 
disclosed  by  the  record  in  the  particular  com- 
plained of. 

The  next  assignment  of  error  Is  with  refer- 
ence to  the  Instrnction  of  the  court  whereby 
the  jury  were  directed.  If  they  found  for 
plaintiff,  to  allow  8  per  cent.  lntei«st  on  the 
first  two  notes,  they  bavins  been  paid  by 
plaintiff  before  the  act  of  the  I>eglsiature  re- 
ducing th<'  IpRal  rate  of  interest  to  0  per 
(•ent.  per  annum  went  into  effect.  Laws 
ISIS.  p.  l."».  Bnt  whether  this  be  error  or 
not.  it  Is.  In  any  event,  harmless,  as  a  care- 
ful computation  of  the  notes  iit  the  rate  of 
6  per  cent,  only  will  show  that  the  verdict 
is  below  the  amount  actually  due  upon  that 
basig. 

Afllrmed. 


GENTRT  T.  PACIFIC  LIVE  STOCK  CO. 
(Supreme  Court  of  Oregon.     June  20,  1904.) 

EQCITT     PBACTICE — APPEAI/— DECREE— BFTECr — 

BES  JUDICATA— MATTEBB  CONCLUDED — 

EXAMINATIOK  OF  OPINION. 

1.  Umler  B.  &  C.  Comp.  §i  406,  .''.55,  pi-ovidinR 
that,  on  an  appeal  from  a  decree  in  equity,  the 
laseshall  be  tried  de  novo  and  a  final  decree  en- 
tered l)y  the  appellate  court  without  reference  to 
the  findings  o£  fact  or  conclusions  o£  law  of  the 
trial  court,  the  rights  of  the  parties  and  the 
•lucstions  adjudicated  must  in  subseiiuent  Iit- 
iRation  be  nacertained  from  the  decree  on  ap- 
peal, and  not  from  that  of  the  court  below. 

2.  B.  &  C.  Comp.  II  400,  555,  requires  the 
trial  court  in  an  equity  suit  to  set  out  in  writ- 
ing  its  findings  of  fact  and  conclusions  of  law, 
ffhicli  must  be  separate  from  the  decree,  filed 
with  the  clerlt.  and  incorporated  in  the  judg- 
ment roll,  and  have  the  same  effect  as  the  ver- 
dict of  a  jury,  except  that  on  appeal  the  cause 
is  tried  anew  without  reference  to  such  find- 
iof;!).  Held,  that  a  suit  in  equity  is  on  appeal 
tried  on  the  transcript  and  evidence  accompany- 
ing it,  without  reference  to  the  findings  of  fact 
or  conclusions  of  law  of  the  trial  court,  and 
ilify  form  no  part  In  the  decree,  unless  incor- 
porated therein  or  made  a  part  thereof  by  ref- 
erence. 

3.  Plaintiff  sued  to  enjoin  defendant  from 
tresimssing  on  or  interfering  with  its  posses- 
sion of  certain  land,  alleging  that  defendant 
vent  into  pos.-<esi!ion  as  the  agent  and  servant 
of  plaintiff  and  afterwards  wrongfully  took  pos- 
st-ssiou  in  lii.s  own  i)ehalf.  The  trial  court  is- 
s'Ufd  a  preliminary  injunction,  but  on  trial 
found  that,  when  defendant  entered  on  the  land, 
it  was  unsurveyed  public  land  which  he  in- 
tended to  enter  as  a  homestead,  and  that, 
though  the  entry  was  by  the  advice  of  plaintiff, 
it  was  not  under  any  contract  with  it,  and  that 


defendant  did  not  hold  possession  for  plaintiff's 
benefit,  or  as  its  agent  or  employe.  A  decree 
was  entered  dismissing  the  suit  and  vacating 
the  preliminary  injunction.  On  appeal  thn 
court  found  that  there  was  no  error,  and  decreed 
that  the  decree  below  be  affirmed,  the  tem- 
porar.v  injunction  dissolved,  and  the  suit  dis- 
missed. The  opinion  rendered  showed  that  the 
Supreme  (.'ourt  concluded  that  defendant  did 
enter  into  possession  under  the  contract  alleged 
in  the  complaint,  but  was  of  the  opinion  that 
tills  contract  was  illegal  and  void,  and  the  de- 
cree below  was  affirmed  on  this  ground.  Held 
that,  as  affirmance  of  the  trial  court's  decree 
did  not  involve  approval  of  its  conclusions  of 
fact,  the  decree  on  ni>peal  was  not  res  judicata 
as  to  defendant's  right  to  >-ecover  from  plain- 
tiff the  value  of  hay  cut  from  the  premises  by 
plaintiff  during  the  pendency  of  the  preliinin- 
ar.v  injunction. 

4.  Where  the  decree  rendered  on  appeal  in  a 
suit  in  ecpiity  is  ambiguous,  the  opinion  may  be 
examined  to  determine  what  point  was  actually 
decided,  for  the  purjiose  of  determining  the  ex- 
tent of  the  decree  as  res  judicata. 

.">.  A  decree  on  appeal  in  a  suit  in  equit.v  that 
the  decree  of  the  lower  court  be  affirmed,  and 
that  iippellMiit  is  not  entitled  to  the  relief  prayed 
for.  and  that  the  complaint  is  without  merit  and 
j  should  be  dismissed,   and   a   teintx.rnry   injunc- 
j  tioii  issued  by  the  court  below  dissolved,  is  am- 
j  biguous.  80  as  to  justify  exnMinntion  of  the  opin- 
I  ion  to  determine  what  point  was  actually  de- 
cided. 

Appeal  from  Circuit  Court,  Malheur  Coun- 
ty;  M.  D.  Clifford.  Judge. 

Action  by  James  Gentry  against  the  Pacific 
Live  Stock  Comi«iny.  I-l-om  a  Judgment  for 
plalntiSr,  defendant  appeals.     Reversed. 

John  L.  Rand,  for  apiielUuit.  Dalton  BIgxs. 
■for  resiK)ndent. 

BEAN,  J.  In  June,  1899,  the  Pacific  Live 
Stock  Company  commenced  a  suit  In  eiiuity 
In  the  circuit  court  for  Malheur  county 
against  James  Centry  to  enjoin  and  restrain 
him  from  trespassing  on  or  Interfering  with 
Its  possession  of  certain  real  property  in  tlmt 
county,  known  as  the  "Kliiphart  Si.rlngs 
i  Ranch."  In  Its  complaint  it  alleged,  in  sub- 
stance, that  It  was  the  owner  in  fee  and  en- 
titled to  the  Immediate  iKtssesslon  of  the 
property  in  tpiestion;  that  In  18!t5  it  em- 
ployed the  defendant  to  reside  upon  iind  care 
for  the  i>ropert}',  cultivate  and  harvest  the 
hay  crop  growing  and  to  be  grown  thereon,  to 
keep  the  place  In  repair,  and  generally  to  do 
any  and  all  things  nee<lful  and  iiwessary  to 
protect  Its  possession  and  enjoyment  thereof; 
that,  in  pursuance  of  such  employment.  Gen- 
try went  into  possession  as  its  agent  and  serv- 
ant, and  80  remained  until  189S,  wlien  he 
wrongfully  and  unlawfully,  and  in  violation 
of  his  contract,  pretended  to  take  possession 
of  the  property  in  his  own  behalf,  oust*Hl  the 
servants  and  employes  of  tb(>  live  stock  com- 
pany, and  tbrentoiied  to  apin'oin-itite  to  his 
own  use  large  quantities  of  hay  iiiul  grain 
growing  thereon.  Its  i)ro|K-rty.  Gentry,  for 
his  answer,  denied  all  the  alleg:iti()iis  of  the 
compliiint,  except  bis  possession  of  the  jirop- 
erty,  and  for  an  atliriiiiitive  defense  nllegpil 
that  In  October,  ]8!)4,  the  land  in  C()ntrover.>sy 

\  4.  See  Judgment,  vol.  30,  Cent.  Dig.  {  lxi.ik. 
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was  unBurveyed  public  land  of  the  United 
States;  that  be  settled  upon  the  same  with 
the  Intention  of  entering  it  under  the  home- 
stead law,  as  soon  as  it  should  be  surveyed, 
and  had  ever  since  continued  to  reside  upon, 
cultivate,  and  improve  the  same.  The  reply 
put  in  Issue  the  new  matter  in  the  answer, 
and  upon  the  trial  the  coxu-t  found  that  on  or 
about  October  21,  1894,  Gentry,  with  the  con- 
sent and  by  the  advice  of  the  live  stock  com- 
pany, settled  upon  the  land  In  controversy, 
which  was  then  unsurveyed  public  laud  of  the 
United  States,  with  the  intention  of  entering 
it  as  a  homestead;  that  at  the  time  of  his 
settlement  an  oral  agreement  was  entered  Into 
by  and  between  him  and  the  live  stock  com- 
I>any,  whereby  he  promised  and  agreed  to 
harvest  and  put  up  the  hay  growing  and 
raised  annually  on  the  land,  and  deliver  the 
same  to  the  company,  and  to  establish  and 
maintain  a  camp  or  stopping  place  for  the  ac- 
commodation nud  board  of  its  employes  and 
for  the  feeding  of  Its  cattle,  in  consideration 
of  which  It  was  to  pay  him  $25  a  month  and 
supply  him  with  all  necessary  tools,  machin- 
ery, labor,  etc.;  that  Gentry  did  not  enter 
into  possession  of  the  premises  under  or  by 
virtue  of  any  contract  with  or  employment 
by  the  live  stock  company,  and  did  not  bold 
possession  for  its  beueflt  or  as  its  agent  or 
employ^;  that  it  was  not  the  owner  or  en- 
titled to  the  possession  of  the  property;  that 
ever  since  October,  1894,  except  when  pre- 
vented by  the  preliminary  injunction,  Gentry 
occupied  and  cultivated  the  land,  with  the  In- 
tention of  entering  the  same  under  the  home- 
stead law,  and  made  valuable  improvements 
thereon.  As  conclusions  of  law  the  court 
foimd  that  Gentry  was  entitled  to  the  exclu- 
sive possession  of  the  property  and  that  plaln- 
tllTs  complaint  should  be  dismissed.  A  de- 
cree was  thereupon  entered,  ordering  and  ad- 
judging that  plaintiff's  complaint,  "filed  here- 
in, be,  and  the  same  Is  hereby,  dismissed,  and 
that  the  temporary  Injunction  existing  herein 
against  the  defendant  be,  and  the  same  la 
hereby,  dissolved  and  vacated."  B^rom  this 
decree  an  appeal  was  taken,  and  on  a  trial 
de  novo  this  court  found  that  there  was  "not 
error  as  alleged,"  and  "considered,  ordered, 
and  decreed  that  the  decree  in  this  cause  in 
the  court  below  rendered  be,  and  the  same 
hereby  is.  In  all  things  affirmed;  and,  It  ap- 
pearing to  the  court  ond  the  court  further 
finding  that  the  appellant  Is  not  entitled  to 
the  relief  prayed  for,  or  any  part  thereof,  and 
that  the  complaint  herein  is  without  merit 
and  should  be  dismissed,  and  the  temporary 
Injunction  issued  by  the  court  below  dissolv- 
ed, it  Is  now  therefore  further  ordered  and 
decreed  that  the  complaint  herein  be,  and  the 
same  Is  hereby,  dismissed,  and  the  temiwrary 
injunction  Issued  by  the  court  below  dissolv- 
ed and  vacated."  Thereafter  Gentry  com- 
menced this  action  against  the  live  stock  com- 
pany to  recover  the  value  of  the  hay  taken  by 
it  from  the  premises  In  controversy  after  the 
issuing  of  the  preliminary  injunction.    The 


court  below  held  that  the  decree  In  the  equity 
suit  waa  s  conclusive  adjudication  in  favor 
of  Gentry  as  to  his  right  to  the  possession  of 
the  property  and  to  the  hay  sued  for,  and 
that  the  only  Issue  for  trial  was  the  question 
of  value. 

Under  our  statute,  on  an  appeal  from  a  de- 
cree in  a  suit  in  equity,  the  case  is  tried  de 
novo,  and  a  final  decree  entered  by  the  appel- 
late court,  without  reference  to  the  findings 
of  fact  or  conclusions  of  law  of  the  trial 
court  B.  &  C.  Comp.  §§  406,  555.  The  rights 
of  the  parties  and  the  questions  adjudicated 
must  therefore  be  ascertained  from  the  de- 
cree on  appeal,  and  not  from  that  of  the  court 
below.  The  statute  requires  the  trial  court. 
In  rendering  its  decision  in  an  equity  suit,  to 
set  out  in  writing  its  findings  of  fact  and  con- 
clusions of  law.  Such  findings  of  fact  and 
conclusions  of  law,  however,  must  be  sepa- 
rate from  the  decree,  filed  with  the  clerk,  and 
Incorporated  in  the  judgment  roll.  They  are 
to  have  the  force  and  effect  of,  and  to  be 
equally  conclusive  as,  the  verdict  of  a  jury  In 
an  actlou  at  law,  "except  on  appeal  to  the 
Supreme  Court  the  cause  shall  be  tried  anew 
without  reference  to  such  findings."  B.  &  O. 
Comp.  {  40C.  Under  this  statute  and  section 
555,  B.  &  C.  Comp.,  a  suit  in  equity  is  tried  in 
this  court  upon  the  transcript  and  evidence 
accompanying  it,  without  reference  to  the  find- 
ings of  fact  or  conclusions  of  law  of  the  trial 
court,  and  they  form  no  part  of  the  decree, 
unless  Incorijorated  therein  or  made  a  part 
thereof  by  appropriate  reference.  The  ap- 
peal in  an  equity  suit  is  from  the  de<Tee, 
which  is  required  to  be  separate  from  the 
findings  of  fact  and  conclusions  of  law. 

In  the  suit  of  Pacific  Live  Stock  Company 
V.  Gentry,  38  Or.  2T5,  61  Pac.  422,  65  Pac.  597, 
the  decree  of  the  court  dismissing  the  com- 
plaint was  affirmed,  not  the  findings  of  fact 
upon  which  the  decree  was  based,  which  were 
not  Incorporated  in  or  made  a  part  of  the 
decree,  and  therefore  were  In  no  way  approv- 
ed or  affirmed.  Indeed,  the  opinion  shows 
that  this  court  did  not  agree  with  the  trial 
court's  construction  of  the  evidence.  Instead, 
it  concluded  that  Gentry  entered  into  posses- 
sion of  the  property  under  the  contract  as  al- 
leged In  the  complaint,  but  that  such  contract 
was  illegal  and  void,  and  the  court  would  re- 
fuse to  enforce  it,  because  both  parties  con- 
templated the  acquisition  of  the  title  to  pub- 
lic land  in  violation  of  the  laws  of  the  United 
States.  The  decree  was  a  final  adjudication 
as  to  the  right  of  the  company  to  maintain 
the  suit,  and  is  a  bar  to  a  subsequent  prosecu- 
tion of  another  suit  by  it  against  Gentry  upon 
the  claim  or  demand.  In  an  action  between 
the  same  parties  upon  a  different  claim  or  de- 
maud,  however,  it  can  operate  as  a  bar  or  es- 
toppel only  as  to  matters  in  issue  and  which 
were  actually  litigated  and  determined.  La 
Follett  V.  Mltchel,  42  Or.  465,  69  Pac.  916,  95 
Am.  St  Rep.  780;  Cromwell  v.  County  of  Sac, 
04  U.  S.  351,  24  L.  Ed.  195.  Neither  the  title 
to  the  hay  grown  on  the  disputed  premisea 
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nor  tbe  qtiestloii  of  the  ligfats  of  the  respect- 
iTC  parties  thereto  was  in  Issue  on  tbe  former 
inlt,  or  litigated  or  determined  tlierebj.  TlM 
tnly  question  was  tbe  right  of  tlie  live  stock 
company  to  enjoin  and  restrain  Oentry  from 
Tiolating  the  contract  alleged  In  the  com- 
plaint, and  from  trespassing  on  the  premise! 
tnd  Interfering  with  Its  possession  and  right 
thereto.  The  plaintiff  was  denied  the  relief 
sought,  not  because  the  contract  was  not 
nude  as  averred,  but  because  it  was  against 
pnbllc  policy  and  good  moralSL  The  conrt  re- 
fused to  enforce  the  contract  because  of  its 
illegality,  and  dismissed  the  suit,  without  de- 
termining any  otiier  Issue  in  the  case.  It  is 
tme  the  decree  itself  Is  silent  as  to  the  ground 
upon  which  It  was  rendered,  but  resort  may 
be  had  to  other  parts  of  the  record  to  ascer- 
tain that  point  As  a  general  rule,  an  estop- 
pel by  Judgment  resides  in  the  Judgment  it- 
Klf,  and  not  in  the  reason  for  rendering  it, 
ud,  when  the  decree  is  definite  and  certain, 
tbe  opinion  of  the  conrt  cannot  be  used  to 
ibow  what  matters  were  considered  or  deter- 
mined. 1  Van  Fleet,  Former  Adjudication,  | 
27&  Where,  however,  the  decree  is  ambigo- 
oos,  as  in  this  case,  or  fails  to  show  upon 
which  of  sereral  Issues  it  is  founded,  the 
opinion  may,  we  think,  be  examined  to  deter- 
mine what  point  was  actually  decided. 
Strong  T.  Grant,  2  Mackey,  218;  Pepper  t. 
Donnelly,  87  Ky.  2Se,  8  &  W.  441;  Legrand 
r.  Bizey's  Adm'r,  83  Va.  862,  8  S.  a  864. 

It  follows  that  the  Judgment  of  the  conrt 
below  moat  be  roTeraed,  and  a  new  trial  or- 
dered. 

(ff  Or.  lOS) 
BASTERN  ORROON  UINO  CO.  7.  AN- 
DREWS.* 
(Bopreme  Court  of  Oregon.    June  20,  1004.) 

nmUO  LANDS— OBAKT— LOCATION   OF  OSANT— 
KriDEHCB— PBIKA  rACU  EVIDSNCB. 

1.  Where,  on  an  Issue  as  to  the  exterior  11m- 
Iti  of  a  land  grant,  plaintiff  introdaced  In  ari- 
denee  a  diagnm  from  the  ofiBc*  of  the  Secre- 
tary of  tbe  Interior,  certified  to  by  the  acting 
Commissioner  of  the  General  Land  Office,  show- 
fai|  the  primary  limits  of  the  land,  the  diagram 
was  to  Be  taken  prima  fade  to  oortectly  Indi- 
ette  tlte  limits  of  the  grant. 

2.  On  an  issue  as  to  the  exterior  limits  of  ■ 
land  grant  in  aid  of  the  construction  of  a  mll- 
itar;  road,  which  grant  was  of  alternate  odd- 
anmbered  sections,  to  tbe  extent  of  three  sec- 
tioos  in  width  on  each  aide  of  the  road,  plain- 
tiff Introduced  in  evidence  a  diagram  from  the 
office  of  tbe  Secretary  of  the  Interior,  certified 
to  br  tbe  acting  Commissioner  of  tbe  General 
Land  Office,  showing  the  primary  limits  of  U>e 
land,  and  defendant  introduced  a  plat  from  the 
office  of  the  Secretary  of  State  of  the  state,  ac- 
eompanied  by  a  certificate  of  the  Governor,  to 
tbe  effect  that  the  plat  showed  the  location  of 
tbe  line  of  the  road,  and  the  testimony  of  a  sur- 
veyor was  introduced  to  show  the  limits  of  the 
frant  tmsed  on  such  plat,  bnt  it  did  not  appear 
that  dther  the  act  of  Congress  or  that  of  the 
Legialative  Assembly  of  tbe  state,  relative  to  the 
(rant,  bad  required  that  any  such  map  or  plat 
should  be  filed  in  the  office  of  the  Governor  or  of 
tbe  Secretary  of  State.  Held,  that  defendant's 
evidence  was  insnffident  to  overcome  the  prima 
facie  ease  made  by  the  diagram. 

*k*hMrtng  denied  October  t,  IMM, 


Appeal  from  Circuit  Court  Sherman  Coun- 
ty; W.  L.  Bradshaw,  Judge. 

Action  by  the  Bastem  Oregon  Land  Com- 
pany against  William  O.  Andrews.  From  a 
Judgment  In  fiivor  of  defendant  plaintiff  ap- 
peals.   Reversed. 

This  case  comes  here  on  a  cross-bill  In  eq- 
uity, so  treated  by  stipulation  of  tbe  parties, 
altbough  in  form  an  answer  interposed  as  a 
defense  to  an  action  in  ejectment  instituted 
by  the  above  plaintiff  against  defendant  to 
recover  the  possession  of  the  N.  W.  %  of  the 
S.  W.  ^,  otherwise  described  as  lot  3,  and 
the  B.  %  of  the  S.  W.  V4,  of  section  7,  town- 
ship 1  N.,  range  17  B.  of  the  Willamette 
meridian.  Tbe  plaintiff  claims  tiUe  through 
grant  by  the  general  government  by  act  of 
Congress  approved  February  25,  1867  (14 
Stat  400,  c.  77),  to  The  Dalles  Military  Wag- 
on Road  Company.  Tbe  land  lies  within  the 
limits  of  the  old  Northern  Pacific  Railroad 
grant  which  was  afterwards  forfeited  by  act 
of  Congress  approved  September  29,  1800  (20 
Stat  490,  c.  1040  [U.  S.  Comp.  St  1001,  p. 
1598]);  and  the  defendant  claims  to  have  ac- 
quired the  equitable  tiUe  thereto  through 
settiement  by  invitation  and  license  of  tbe 
Northern  Pacific  Railroad  Company,  and  con- 
tinuation of  such  settlement  and  purchase 
from  the  general  government  in  pursuance  of 
the  forfeiture  act  and  acta  supplementary 
thereto.  He  alleges  that  after  due  and  reg- 
ular proof  of  settlement  he  being  qualified 
thereto,  and  the  payment  of  all  legal  and  nec- 
essary fees,  including  the  purchase  price  re- 
quired by  law,  the  Register  and  Receiver  of 
the  local  Land  Office  at  The  Dalles,  Or.,  on 
December  22,  1896,  duly  Issued  to  lilm  a  final 
cash  receipt  and  certificate  for  the  land; 
that  thereafter  the  Secretary  of  the  Interior, 
without  warrant  or  authority  of  law,  can- 
celed the  same;  and  that  the  United  States 
still  holds  the  purchase  money  and  fees  so 
paid.  Be  fiuther  alleges  that  he  has  since 
1886  been  In  the  quiet  peaceable,  and  lawful 
possession  of  said  premises,  and  that  since 
the  iSBuaace  to  him  of  said  final  certificate 
he  has  been  and  now  is  the  equitable  owner 
and  entiUed  to  the  possession:  that  said 
premises  are  entirely  outalde  of  and  beyond 
the  limita  of  the  company's  grant  and  for 
that  reason  the  patent  to  the  company  under 
which  plaintiff  claims  is  void  and  without 
legal  effect  in  so  far  as  It  i)ertains  thereto. 
The  defendant  being  successful  in  the  trial 
court  the  plaintiff  appeals. 

B.  S.  Huntington,  for  appellant  J.  F. 
Moore^  for  respondent 

WOLVERTON,  J.  (after  stating  the  facts). 
To  support  his  cross-bill,  the  defendant  in- 
troduced in  evidence,  over  objection,  a  certi- 
fied copy  of  the  original  map  and  plat  of  The 
Dalles  military  wagon  road,  embraced  with- 
in townships  1  and  2  S.,  ranges  16  and  17  B. 
of  the  Willamette  meridian,  on  file  In  the 
office  of  the  Secretary  of  State  at  Salem,  Or. 
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The  accompanying  certificates  show  the  orig- 
inal to  have  been  calculated  and  platted  from 
the  field  notes  of  the  survey  made  by  D.  P. 
Thompson,  the  surveyor  for  the  road  com- 
pany, certified  to  by  blm  Jmie  8, 1869,  among 
which  Is  one  by  George  L.  Woods,  Governor 
of  the  state,  attested  by  the  Secretary,  show- 
ing that  the  plat  had  been  duly  filed  In  his 
office,  and  that  the  road  had  been  built  and 
completed  In  all  respects  as  required  by  the 
act  of  Congress  and  by  the  act  of  the  Legis- 
lative Assembly  of  the  state  of  Oregon,  ap- 
proved October  20,  1868,  and  that  the  same 
had  been  accepted.  The  road  Is  Indicated  on 
this  map  by  two  lines,  In  the  main  parallel, 
although  at  some  points  they  seem  to  diverge, 
and  at  others  to  converge,  so  that  the  dis- 
tance between  them  Is  not  altogether  uni- 
form. Where  It  passes  the  land  In  dispute, 
the  government  survey  sectlonlzlng  the  pub- 
lic lands  is  indicated,  showing  the  location 
of  the  road  with  reference  thereto.  A.  W. 
Mohr,  a  civil  engineer,  being  called  on  behalf 
of  defendant,  produced  a  map,  which  he  tes- 
tifies Is  an  enlargement  12  times  according  to 
scale  of  the  certified  map  from  the  Secretary 
of  State's  office,  indicating  the  location  of  the 
land  In  dispute  with  reference  to  the  line  of 
the  road.  Upon  this  map  appear  produced 
tangential  etudes,  three  miles  distant  from 
points  on  the  road  nearest  to  the  land.  One 
set  of  curves  is  extended  from  points  desig- 
nated on  the  northerly  margin,  and  another 
set  from  points  at  the  center  of  the  road. 
Those  extended  from  the  margin  touch  the 
southwest  corner  of  the  fractional  S.  W.  ^ 
of  section  7;  one  cutting  the  corner  squarely, 
and  the  other  standing  inside  perhaps  a  tenth 
of  a  mile,  but  neither  of  them  touching  the 
land  In  dispute.  Those  extended  from  the 
center  of  the  road,  however,  do  not  reach 
section  7  at  any  point.  Mohr  further  testi- 
fies that  the  margin  of  the  road  is  15  chains 
distant  from  the  center,  and  that  the  road  Is 
30  chains  wide  at  the  points  designated. 
This  map  was  also  allowed  to  go  In  evidence 
over  objections.  Defendant  then  produced 
and  Introduced  in  evidence  a  certified  dia- 
gram from  the  Department  of  the  Interior, 
showing  the  primary  limits  of  the  wagon 
road  grant  as  it  affects  the  premises  in  ques- 
tion. This  diagram  shows  the  S.  W.  %  of 
section  7  to  be  within  the  adjusted  primary 
limits  of  the  grant;  the  adjustment  appear- 
ing to  have  been  made  with  reference  to  the 
smallest  legal  subdivisions  of  the  government 
survey.  Other  testimony  was  adduced,  show- 
ing the  settlement  of  defendant  upon  the 
land,  his  continuous  residence  thereon,  the 
payment  by  him  of  the  regular  fees,  including 
the  purchase  price  as  required  by  law,  the 
issuance  to  him  of  the  final  cash  certificate 
therefor,  and  the  subsequent  cancellation 
thereof  by  direction  of  the  Secretary  of  the 
Interior;  and,  finally,  a  certified  copy  of  the 
rnited  States  patent  No.  10,  to  The  Dalles 
^Tilltary  Wagon  Road  Company,  was  intro- 
duced, which  comprises  the  disputed  prem- 


ises. Such,  for  all  practical  purposes,  is  the 
case  made  for  defendant,  and  the  especial 
and  signal  contention  of  counsel  is  that  the 
land  in  controversy  lies  beyond  the  limits  of 
the  wagon  road  grant,  and  that,  although 
patent  has  issued  to  that  company,  the  de- 
fendant, by  reason  of  his  settlement  and  the 
payment  of  the  purchase  price  to  the  general 
government,  has  become  the  owner  in  equity, 
and  by  reason  thereof  is  entitled  to  have  the 
patent  declared  void  as  It  affects  the  defend- 
ant, and  he  decreed  to  be  entitled  to  hold  the 
legal  title. 

By  the  act  of  Congress  of  February  25. 
1807  (14  Stat.  409,  c.  77),  there  was  granted 
to  the  state  of  Oregon,  to  aid  in  the  construc- 
tion of  a  military  wagon  road  from  Dalles 
City,  on  the  Columbia  river,  l^  way  of  Camp 
Watson,  Canon  City,  and  Mormon  or  Hum- 
boldt Basin,  to  a  point  on  Snake  river  oppo- 
site Ft  Boise,  in  Idaho  Territory,  alternate 
sections  of  poblic  lands,  designated  by  odd 
numbers,  to  the  extoit  of  three  sections  in 
width  on  each  side  of  said  road,  which  act 
also  authorized  the  state,  with  a  view  to  sub- 
serving the  purposes  of  the  grant,  to  dispose 
of  such  lands.  Section  3  of  the  act  prescribed 
that  the  road  should  t>e  constructed  with  such 
width,  gradation,  and  bridges  as  to  p^mit  of 
its  regular  use  as  a  wagon  road,  and  in  such 
other  special  manner  as  the  state  of  Oregon 
may  direct;  and  section  6  directed  the  Sur- 
veyor General  for  the  district  of  Oregon  to 
cause  the  lands  to  be  surveyed  when  the  state 
should  have  enacted  the  necessary  legislation 
to  carry  the  act  into  effect  By  an  act  of  the 
Legislative  Assembly  of  the  state  of  Oregon, 
approved  October  20,  1868,  all  such  lands. 
rights,  and  privileges  accruing  to  the  state  by 
reason  of  such  act  of  Congress  were  donated 
to  The  Dalles  Military  Road  Company.  Sess. 
Laws  1808,  p.  3.  By  a  later  act  of  Congress, 
approved  June  18,  1874  (18  Stat  80,  c.  305  [U. 
S.  Comp.  St.  1901,  p.  1517]),  Congress  author- 
ized the  issuance  of  patents  for  such  lands 
where  the  road  has  been  shown  by  the  certifi- 
cate of  the  Governor  of  the  state  to  have 
been  constructed  and  completed  as  in  the 
original  grant  provided.  The  Surveyor  Gen- 
eral has,  of  course,  made  the  contemplated 
survey  of  the  public  lands  along  the  course  of 
the  located  road  as  It  passes  the  premises 
demanded,  as  no  map  could  otherwise  have 
been  made  of  the  primary  limits  of  the  grant; 
and  the  diagram  certified  to  by  the  acting 
Commissioner  of  the  General  Land  Office 
must  be  taken  prima  facie  to  Indicate  cor- 
rectly the  exterior  limits  thereof.  How  the 
adjustment  of  the  grant  was  made  does  not 
appear.  Presumably  it  was  by  the  Secretary 
of  the  Interior,  whose  duty  it  w^as  to  make 
all  such  adjustments  with  relation  to  the  pub- 
lic domain  and  to  administer  the  grant;  and, 
manifestly,  from  an  Inspection  of  the  dia- 
gram, It  was  made  with  reference  to  the 
smallest  legal  subdivisions,  which  was  prob- 
ably in  accord  with  the  rules  and  practice  of 
the  Interior  Department  of  the  general  gov- 
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ernment.  SB  Am.  &  Bng.  Encye.  Law,  877; 
Altachul  ▼.  Clark,  38  Or.  816,  65  Pac.  901; 
Knisht  ▼.  17.  8.  Land  Association,  142  U.  S. 
161.  12  Snp.  Ct  258,  35  L.  Ed.  974;  Orchard 
r.  Alexander,  157  U.  8.  872,  15  Sup.  Ct  635, 
39  L.  Ed.  7S7:  Bishop  of  Nesqually  t.  Gib- 
bon, 158  U.  S.  155,  15  Sup.  Ct  779,  89  L.  EdL 
931;  Scott  T.  Kansas  Pacific  Ry.  Co.,  6  Land 
Dec  I>«>p.  Int  468;  In  re  Missouri,  Kansas  ft 
Texas  Ry.  Co.,  11  Land  I>ec.  Dep.  Int  130. 
Prima  facie,  at  least  this  diagram  shows  that 
the  road  company,  from  which  plalntlfC  de- 
ralgns  title,  was  entitled  to  all  lands  desig- 
nated by  odd  sections  within  the  deslgfnated 
exterior  boundary,  and  consequently  that  the 
patent  was  regularly  issued  to  the  company. 
Such  being  the  record  of  the  Int^or  De> 
partment  it  entails  upon  the  defendant  tbe 
burden  of  Impeaching  It  To  do  this,  coun- 
sel rely  upon  tbe  certified  plat  from  the  Sec- 
retary's otBce,  and  the  measurements  and 
deductions  made  therefrom  by  the  witness 
Mobr.  as  demonstrated  by  his  enlarged  plat 
showing  the  three-mile  limit  by  tangential 
tines  drawn  from  points  nearest  the  prem- 
ises. The  plat  from  the  Secretary's  office 
appears  from  accomjwnying  certificates  to 
bare  been  made  from  the  field  notes  of  the 
snrr^  of  tbe  road;  but  It  Is  unaccompanied 
by  the  Held  notes.  The  certificate  of  Got. 
Woods  attests  that  the  plat  shows,  in  con- 
nection with  tbe  public  surreys  so  far  as 
then  made,  the  location  of  the  line  or  route 
as  actually  surveyed,  and  upon  which  tbe 
road  company's  road  was  constructed,  and 
that  the  road  had  been  built  and  completed 
bi  all  respects  as  required  by  tbe  acts  of 
Congress  and  the  Legislatore  of  tbe  stato. 
Neltber  tbe  act  of  Congress  nor  of  the  Leg- 
islatiTe  Assembly  of  the  state  required  that 
any  such  map  or  plat  should  be  filed  In  the 
<^ce  of  the  Governor  or  of  the  Secretary 
of  State;  nor  does  It  appear  that  the  plat 
■0  filed  was  the  one  approved  by  the  Sec- 
retary of  the  Interior,  r^resenting  the  final 
survey  and  definite  location  of  the  road, 
much  less  that  the  Secretary  of  the  Interior 
made  use  of  tbe  plat  or  made  his  adjust- 
ment from  it  as  the  basis  for  determining 
the  limits  of  the  grant  Mr  Mobr  seems  to 
have  treated  the  two  parallel  lines  shown 
on  the  plat  from  the  Secretary  of  State's 
(fflce  as  indicating  the  outside  marginal  Urn" 
its  of  tbe  road,  as  well  as  tbe  route  of  lo* 
cation,  and,  p>urBulng  the  Idea,  has  made  it 
30  cbalns,  or  three-eighths  of  a  mile.  In 
width  at  tbe  points  located  nearest  the  land 
in  dispute,  selected  as  the  bases  of  bis  tan- 
(ential  measurements.  It  is  hardly  possible 
that  the  road  should  have  been  surveyed  and 
located  at  any  point  of  this  width;  the  more 
reasonable  hypothesis  being  that  the  two 
lines  were  used  together  to  indicate  the  route 
of  tbe  surveyed  line,  with  no  Intention  of 
designating  thereby  tbe  marginal  limits,  and 
that  tbe  witness  has  mistaken  the  very  basis 
of  his  deductions.  If  wrong  in  his  premises, 
be  is  inevitably  wrong  in  hte  conclusions. 


Bnt  with  all  this,  giving  full  credence  to  tbe 
plat  as  Indicating  the  final  location  of  the 
road  as  constructed,  and  conceding  that  Mobr 
la  correct  in  his  premises,  it  does  not  ap- 
pear to  us  that  it  is  sufficient  to  Impeach 
the  official  record  of  the  Land  Department 
of  tbe  general  government;  that  is  to  say. 
It  is  not  the  better  evidence  as  to  tbe  reg- 
ularity of  the  adjustment  of  the  grant  It 
the  land  in  dispute  was  without  tbe  grant 
the  Secretary  of  the  Interior  was  without 
power  or  authority  to  place  it  within,  much 
less  to  issue  a  patent  therefor  to  the  road 
company.  Doolan  v.  Carr,  125  U.  S.  618,  8 
Sup.  Ct  1228.  31  L.  Ed.  844;  Burfenning  v. 
Chicago,  St  Paul,  etc.,  Ry.  Co.,  163  U.  S.  321, 
16  Sup.  Ct  1018,  41  L.  Ed.  175. 

But  to  show  that  fact  there  must  needs 
be  competent  proof  of  It  and  to  show  it 
against  the  prima  fade  records  of  the  Land 
Department  the  proofs  must  not  only  be  com- 
petent but  clear  and  convincing.  A  pitent 
of  the  Dnited  States  is  presumptive  evidence 
that  the  department  had  Jurisdiction  and  that 
it  rightfully  exercised  it  and,  if  there  could 
have  been  any  state  of  facts  which  under  the 
laws  would  have  given  the  department  Juris- 
diction to  dispose  of  the  land  comprised  in  the 
patent  tbe  presumption  is  that  such  state  of 
facts  existed.  King  v.  Mc Andrews,  111  Fed. 
860,  CO  C.  0.  A.  29;  Smelting  Co.  v.  Kemp, 
104  U.  8.  636,  26  L.  Ed.  875.  There  Is  un- 
doubtedly a  map  of  definite  location  of  this 
road  on  file  with  the  Land  Department  and 
approved  by  that  department  (see  Wilcox  t. 
Eastern  Oregon  Land  Company,  176  IT.  8. 
61,  57,  20  Sup.  Ct  268,  44  L.  Ed.  868),  which 
forms  the  real  basis  for  the  adjustment  of 
the  grant  and  constitutes  the  best  evidence 
upon  the  subject  and,  until  that  is  produced 
and  shown  to  be  inaccurate,  or  tbe  adjust- 
ment made  from  that  as  a  basis  is  proven 
unwarranted,  we  cannot  presume  to  set  aside 
and  nullify  the  action  of  the  Secretary  of  tbe 
Interior,  and  declare  void  a  patent  issued 
by  the  general  government  The  defendant 
must  therefore  fall  upon  his  proofs,  as  not 
having  overcome  by  competent  evidence  tbe 
prima  fade  titie  of  the  plaintitT,  exhibited 
by  the  records  of  the  Land  Department 

It  follows  that  the  decree  of  the  trial  court 
must  be  reversed,  and  the  croas-blU  dlsmla*- 
ed;  and  it  la  so  ordered. 


(«  Or.  211) 
ANDERSON  y.  OREGON  B.  OO. 
(Supreme  Court  of  Oregon.    Jnne  27,  1904.) 

BAILBOADS  —  VIBKS  —  KinSSIOIT  OF  BPAXKB— 

BPAKK    ARSESTEBS — CABS    BEQUIRKD — 

EVIDBNCE— IRSTBUOnONa. 

1.  While  a  railroad  company  is  bound  ts 
adopt  the  most  approved  mechanical  inven- 
tions and  appliances  to  prevent  the  escape  of  fire 
from  its  locomotives,  when  It  has  exerdsed  iea> 
Bonable  diligence  in  "obtaining"  and  putting 
them  into  practical  use  it  is  not  liable  for  dam- 
ages incident  to  the  escape  of  fire  therefrom. 

2.  InBtructlons  that  a  railway  company  was 
bound  to  use  the  best  appliances  to  prevent  firs 
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from  escaping  from  its  engioes,  and  that  ,th« 
railroad's  duty  to  use  reasonaUe  care  was  per- 
formed when  the  company  had  erluipped  its  en- 
gines with  the  most  approved  spark-arresting 
appliances,  and  bad  used  reasonable  care  to 
lieep  them  in  such  condition  as  to  properly  per- 
form their  functions,  etc.,  were  erroneous  in 
further  defining  the  reasonable  care  required  to 
be  "the  actual  adoption  of  the  most  approved 
and  best-known  spark-arresters  and  appli- 
ances," instead  of  the  "procuring"  of  such  most 
approved  appliances. 

3.  Where  defendant  railroad  company  procur- 
ed the  court  to  give  an  instruction  that  the  jury 
should  find  for  defendant,  unless  defendant 
failed  to  use  the  best  and  most  approved  appli- 
ances to  prevent  the  unnecessary  escape  of  fire 
from  its  locomotives,  it  was  not  entitled  to  ob- 
ject to  another  instruction  requiring  the  rail- 
road compan.v.  in  the  exercise  of  reasonable 
care,  to  actually  adopt  the  most  approved  and 
best  known  spark-arresters  and  appliances,  in- 
stead of  to  exercise  reasonable  care  in  procur- 
ing the  same. 

4.  Where  there  is  no  evidence  of  certain  facts 
in  a  case,  the  mere  statement  of  the  court  that, 
if  the  jury  find  such  facts  to  exist,  they  may 
draw  certain  inferences  therefrom,  is  errone- 
ous, as  misleading  and  abstract. 

5.  In  an  action  for  the  destruction  of  proper- 
ty by  sparks  communicated  from  a  railroad  lo- 
comotive, it  is  snfiicient,  to  establish  a  prima 
facie  case,  for  the  plaintiff  to  show  that  the  fire 
was  communicated  from  an  engine  of  the  rail- 
road company  to  his  property,  resulting  in  the 
damage  or  destruction  thereof. 

6.  In  an  action  for  damages  by  fire  set  out  by 
a  railroad  locomotive,  evidence  that  sparks  es- 
caped from  the  engine  in  large  showers,  or  that 
sparks  of  unusual  size  were  emitted  and  car- 
ried to  a  great  height,  or  that  an  unusual  vol- 
ume was  emitted,  was  admissible  to  show  that 
the  engine  was  not  provided  with  proper  spark- 
arresters,  was  out  of  repair,  or  was  carelessly 
and  negligently  managed. 

7.  Where,  though  the  bill  of  exceptions  cer- 
tified that  there  was  no  evidence  offered  tending 
to  prove  that  there  was  a  heavy  grade  at  the 
point  where  the  fire  alleged  to  have  been  com- 
municated from  a  railroad  engine  occurred,  there 
was  evidence  that  the  engine  which  emitted  the 
sparks  was  laboring  heavily  at  the  time,  and 
that  the  train  was  then  "making  the  run"  for 
a  bill  just  beyond,  and  also  that  the  engine  was 
already  affected  by  the  beginning  of  the  grade 
at  the  time  the  fire  was  emitted,  such  evidence 
was  sufficient  to  justify  in  submitting  to  the 
jury  whether  there  was  a  heavy  grade  at  the 
point  where  the  alleged  fire  occurred,  the  term 
"point"  as  used  in  the  instruction  not  being 
limited  to  the  exact  place  of  the  fire. 

8.  Where,  in  an  action  for  damages  by  fire 
emitted  from  a  railroad  locomotive,  three  wit- 
nesses testified  that  the  pngine  was  working 
hard  at  the  time,  that  it  threw  fire  and  heavy 
cinders  through  black  smoke,  and  that  the 
cinders  were  scattered  all  over  the  track,  such 
evidence  warranted  an  instruction  submitted  to 
the  jury  whether  the  engine  emitted  an  unusual 
quantity  of  sparks  at  the  time,  though  one  of 
the  witnesses  testified  that  there  was  nothing 
unusual  about  tlie  puffing  of  the  engine,  or  the 
cinders  emitted,  on  the  instance  in  question. 

9.  It  is  not  error  to  refuse  a  requested  in- 
struction substantially  covered  by  an  instruc- 
tion given. 

Appeal  from  Circuit  Court,  Umatilla  Coun- 
ty; W.  R.  Ellis.  .ludge. 

Action  by  Louis  Anderson  against  the  Ore- 
gon Ttailroad  Company.  From  a  Judgment 
in  favor  of  plaintiff,  defendant  appeals.  Af- 
firmed. 


f  6.  8m  Railroads,  vol.  41,  Cent  Dig.  {{  1710,  1781. 


7be  i^aintlfr  seeks  hy  this  action  to  recover 
damages  for  loss  of  wheat  by  fire  while  in 
storage  in  a  warehouse  at  Cayose  Station,  in. 
Umatilla  county,  which  it  is  alleged  was 
caused  by  the  negligence  of  defendant  in 
the  operation  of  a  train  of  ears.  The  negli- 
gence stated,  In  brief,  is  that  the  engines  of 
defendant  were  unskillfully  and  improperly 
constructed,  and  improperly,  carelessly,  and 
negligently  managed  and  overloaded,  hj  rea- 
son whereof  large  quantities  of  sparks,  burn- 
lug  cinders,  and  coals  were  emitted  and  eject- 
ed from  such  engines  while  passing  In  the 
vicinity,  and  were  thrown  upon  said  ware- 
house and  other  buildings  in  proximity  there- 
to, which  Ignited  and  set  them  on  tire,  where- 
by they,  together  with  their  contents,  were 
destroyed.  The  defendant  is  the  appellant 
here. 

H.  F.  Conner,  for  appellant.  S.  A.  Lowell, 
for  respondent 

WOLVERTON,  J.  (afta:  staUng  the  facta). 
The  first  assignment  of  error  relates  to  the 
first  clause  of  paragraph  No.  4  of  the  court's 
chaise  to  the  jury,  which  Is  as  follows:  "I 
Instruct  you  that  a  railroad  company  is 
bound  to  use  the  best  or  most  approved 
appliances  for  the  purpose  of  preventing 
sparks  or  fire  from  escaping  from  its  en- 
gines and  being  communicated  to  property  of 
others  rightfully  lybig  upon  or  along  the 
right  of  way."  The  objection  to  this  in- 
struction proceeds  upon  the  idea  tliat  the 
company  was  not  absolutely  bound  to  provide 
its  engines  with  the  most  approved  appliances 
for  preventing  the  escape  of  sparks  and  cin- 
ders, but  only  to  exercise  reasonable  care 
and  diligence  in  supplying  and  annexing  sucb 
appliances.  The  general  rule  seems  to  be 
that  the  company  must  adopt  the  most  ap- 
proved mechanical  inventions  and  appliances 
to  prevent  the  escape  of  fire,  but  that,  when 
it  has  exercised  reasonable  diligence  and 
precaution  In  obtaining  and  putting  them  into 
practical  use,  it  has  discharged  its  duty  to 
those  who  are  subject  to  the  dangers  inci- 
dent to  the  escape  of  fire.  If  the  company 
has  in  good  faith  sought  to  procure  the  best 
appliances,  and  has  exercised  reasonable  care 
and  diligence  in  obtaining  them,  and  if,  un- 
der all  attending  and  surrounding  circum- 
stances, it  has  acted  in  the  premises  aa  a 
reasonable,  prudent,  and  cautious  person, 
having  due  regard  to  the  rights  of  others, 
would  have  acted,  then  it  has  discharged  its 
whole  duty,  and  would  not  incur  liability 
for  damages  arising  from  the  escape  of  fire. 
The  basis  of  the  action  is  negligence,  con- 
sisting in  the  want  of  the  exercise  of  due 
care  in  providing  the  most  approved  appli- 
ances in  known  practical  use.  "The  true  rule 
is,"  says  Judge  Sanborn,  with  commendable 
perspicuity,  "that,  where  the  defendant  has 
exercised'  reasonable  care  to  provide  the  most 
effective  machinery  in  known  practlml  use 
to  prevent  the  burning  of  private  property. 
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It  has  fully  discharged  lt0  duty  In  Ihat  re- 
gard." Lesser  Cotton  Co.  ▼.  St  Louis,  etc., 
Ry.  Co.,  114  Fed.  133,  141,  62  O.  C.  A.  96. 
See,  also,  13  Am.  &  Eng.  Encyc.  Law  (2d 
Ed.)  473;  Pierce,  Railroads,  433;  2  Tbomp. 
Comm.  Law  Neg.  {  2263;  Oulf,  etc.,  By.  Co. 
7.  Keagan  (Tex.  Civ.  App.)  82  S.  W.  847; 
Missouri,  etc.,  Ry.  Co.  v.  Mitchell  (Tex.  CIt. 
App.)  79  S.  W.  04;  Pllnn  v.  Railroad  Co., 
142  N.  Y.  11,  36  N.  B.  1046;  Railroad  Co.  v. 
Nelson,  61  Ind.  150;  Hoyt  t.  Jeffers,  80  Mich. 
181.  This  Instruction,  therefore,  states  the 
law  In  the  abstract,  but,  as  applied  in  prac- 
tice, the  railroad  company  discharges  its 
wbole  duty  when  It  uses  reasonable  care 
and  diligence  In  supplying  and  putting  into 
practical  use  such  most  approved  appliances. 
The  court,  however,  gave  ■  another  instruc- 
tion at  the  request  of  defendant,  which  coun- 
sel for  plaintiff  claims  cures  the  evil,  If  one 
exists.  It  is  No.  12,  and  reads  as  follows: 
The  duty  to  use  reasonable  care  is  perform- 
ed when  the  company  has  equipped  its  en- 
gines with  the  most  approved  and  best 
known  spark-arresting  appliances  which  are 
approved  by  the  best  practice  of  modem  rail- 
road managers,  when  It  uses  reasonable  care 
to  keep  them  in  such  a  condition  as  to  prop- 
erly perform  their  functions,  when  it  places 
its  locomotives  in  charge  of  competent  and 
Rkitlful  engineers,  and  when  its  locomotlvea 
are  operated  so  as  not  to  unnecessarily  scat- 
ter flre."  The  two  instructions  read  to- 
gether tell  the  jury,  in  eflfect,  that  the  com- 
pany Is  not  liable  unless  the 'Are  is  commu- 
nicated through  its  negligence,  and  that  the 
duty  to  use  reasonable  care  is  performed 
when  the  company  has  equipped  its  engines 
with  the  most  approved  and  best  known 
spark-arresting  appliances  which  are  approv- 
ed by  the  best  practice  of  modern  railroad 
managers,  and  when  it  uses  reasonable  care 
to  keep  them  in  a  condition  to  perform  their 
fnnctions  properly.  But  these  do  not  eradi- 
cate the  vice.  It  defines  the  reasonable  care 
required  to  be  the  actual  adoption  of  the 
moat  approved  and  best  known  spark-ar- 
resters and  appliances,  whereas  the  care  and 
diligence  required  under  the  rule  is  in  pro- 
curing such  most  approved  appliances.  Of 
course,  the  duty  to  exercise  reasonable  care 
is  discharged  when  the  appliances  have  been 
adopted  and  furnished,  but  it  Is  also  dis- 
charged when  the  company  has  exercised  rea- 
sonable care  and  skill  in  its  endeavor  to 
furnish  such  appliances.  The  instructions 
are  manifestly  Inaccurate  in  their  state- 
ment of  the  law.  But  the  defendant  asked 
and  procured  to  be  given  still  another  In- 
Btmction,  incorporating  precisely  the  same 
idea  as  the  first  paragraph  of  No.  4.  We 
allude  to  instruction  No.  14,  which  reads: 
"I  instruct  you  that,  if  you  find  that  the 
wheat  described  In  the  complaint  was  burned 
by  a  fire  communicated  from  the  locomotive 
of  the  defendant,  you  must  nevertheless  find 
for  the  defendant,  unless  you  further  find, 
HQter  that  tbe  defendant  has  tailed  to  use 


the  best  and  most  approved  appliances  to 
prevent  the  unnecessary  escape  of  fire  from 
Its  locomotives,  or  unless  the  engines  were 
overloaded,"  etc.,  so  that,  whatever  error 
there  appears  to  be  in  the  statement  of  the 
law,  the  defendant  was  actively  instrumental 
in  bringing  it  about,  hence  it  cannot  be  beard 
to  complain,  and  the  case  ought  not  to  be 
reversed  because  of  it.' 

The  second  and  third  assignments  of  error, 
which  may  be  considered  together,  relate 
to  the  latter  paragraph  of  instruction  4, 
which  reads  as  follows:  "And  if  it  Is 
proved  that  an  engine,  at  a  particular  time, 
threw  an  unusual  quantity  of  sparks  or 
coals  of  fire,  you  may  consider  that  fact  as 
to  whether  or  not  the  engine,  at  such  par- 
ticular time,  was  either  not  in  good  order, 
or  not  properly  constructed,  or  not  skillfully 
and  carefully  managed,  or  otherwise"— and 
to  the  fifth  instruction,  namely:  "I  Instruct 
yon  that  It  is  the  duty  of  the  railroad  com- 
pany to  see  to  It  that  its  engines  and  trains 
are  skillfully  and  carefully  managed.  And 
In  this  connection  I  instruct  you  that  If  yftu 
should  find  from  the  evidence  that  there 
was  a  heavy  grade  at  the  point  where  the 
alleged  flre  occurred,  and  that  a  train  passing 
said  iioint  Just  prior  to  the  discovery  of  the 
flre  was  so  heavily  loaded  as  to  require  the 
engines  to  be  worked  bard,  and  to  cause 
them  to  emit  an  unusual  quantity  of  sparks, 
these  are  circumstances  which  you  have  a 
right  to  consider  in  determining  whether  or 
not  the  engines  attached  to  said  train  were 
Bkillfnily  and  carefully  managed."  The  bill 
of  exceptions  shows  that  the  following  is  all 
the  testimony  offered  or  received  at  the  trial 
relating  to  the  amount  of  sparks  or  coals  of 
fire  emitted  from  the  locomotive  or  locomo- 
tives which  It  is  claimed  communicated  the 
flre  to  the  buildings.  Martin  Madison,  be- 
ing called  as  a  witness,  testified  on  direct 
examination:  "The  train  which  was  east- 
bouud  passed  Cayuse  Station  soon  after  noon 
on  the  30th  day  of  March,  1903.  After  doing 
some  switching,  the  train  backed  up  to  the 
west  end  of  the  station  yard,  and,  after  stop- 
ping there  from  two  to  five  minutes,  went 
east  past  the  warehouse,  which  was  burned, 
and  then  took  a  run  for  tbe  hill  which  is  east 
of  Cayuse  Station.  When  they  passed  the 
warehouse  the  front  engine  was  all  right,  but 
this  back  engine,  the  little  one,  was  doing  its 
best.  That  is  a  common  occurrence.  They 
all  do  that.  It  is  a  heavy  grade  east  of  the 
station,  and  the  engines  have  to  work  hard. 
The  hind  engine  threw  a  little  fire.  It  work- 
ed all  it  could  when  it  passed  tbe  warehouse. 
I  do  not  know  anything  about  the  grade 
opposite  the  warehouse,  but  I  do  know  that 
the  engines  have  to  work  pretty  hard  to  get 
up  the  grade  east  of  tbe  station."  And  on 
cross-examination:  "Q.  Yon  say  the  head 
engine  was  all  right?  A.  Yes,  it  went  all 
right,  to  my  notion.  The  hind  engine  threw 
a  little  fire.  It  worked  all  it  could."  Mrs. 
Sarah  Strahn:    "I  was  cooking  for  the  sec- 
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tlon  boss  at  Cayuse  on  March  30,  1003.  I 
was  seated  In  the  section  house  (referring  to 
Exhibit  A).  I  saw  the  train  come  in.  I  do 
not  know  how  large  the  train  was.  I  know 
It  was  8  heavy,  loaded  train,  but  do  not 
know  the  number  of  cars.  It  was  switching 
there.  I  heard  the  engine  puffing  and  send- 
ing the  heavy  cinders  through  the  heavy 
smoke.  I  always  sit  there  and  watch  the 
cinders  as  the  train  is  backing  In  and  out. 
These  cinders  are  scattered  all  over  the 
track.  I  saw  the  cinders  and  heavy  puffing 
when  the  train  was  pulling  out,  and  cinders 
going  through  the  smoke.  I  saw  a  good  deal 
of  smoke  coming  out  of  the  rear  engine  that 
did  the  switching.  It  was  dark  blue  or  black, 
and  I  saw  some  cinders.  The  engine  was 
puffing  quite  hard  when  It  went  by,  but 
there  was  nothing  unusual  in  that,  not  for 
that  place,  because  they  always  do  that.  I 
saw  cinders  coming  out  of  the  engine  when 
It  was  switching.  I  did  not  count  them." 
Questioned  by  defendant's  counsel:  "Were 
there  a  very  large  number?  A.  Only  as  they 
usually  come  out.  Q.  There  was  nothing  un- 
usual about  that  place?  A.  No,  sir."  And 
Jeremiah  Galvin:  "Q.  You  saw  black  smoke 
come  out  of  the  engine?  A.  There  was 
black  smoke  sweeping  over  the  warehouse. 
It  was  from  the  engine."  And,  continuing: 
"Was  at  Cayuse  Station  on  March  30,  1903. 
Was  there  at  the  time  of  the  fire.  I  noticed, 
as  I  drove  up  to  the  warehouse,  there  was  a 
train  standing  on  the  track  close  to  the  ware- 
house, down  the  track  from  the  warehouse, 
and  I  noticed  a  train  near  the  bridge  soon 
after  I  got  In  the  warehouse;  that  train  pull- 
ed up  and  passed,  I  noticed  also.  I  concluded 
it  was  a  very  heavy  train  froni  the  way  the 
engine  exhausted.  I  had  a  team  tied  at  the 
back  part  of  the  warehouse,  so  I  stepped 
out  at  the  time  and  noticed  that  the  engines 
were  working  very  hard."  And  on  cross-ex- 
amination: "I  was  on  the  north  side  of  the 
warehouse,  looking  after  my  team.  The 
warehouse  was  between  me  and  the  train. 
There  was  black  smoke  sweeping  over  the 
warehouse.  I  presume  it  was  from  the  en- 
gine. It  was  pretty  black.  I  think  the  en- 
gine on  the  rear  end  of  the  train  was  the 
heaviest  smoke.  The  train  was  moving 
slow."  The  bill  of  exceptions  also  certlSes 
that  there  was  no  evidence  offered  during 
the  course  of  the  trial  tending  to  prove  that 
there  was  a  heavy  grade  at  the  point  where 
the  alleged  fire  occurred. 

The  objection  to  these  Instructions  is  that 
they  are  misleading  and  abstract,  because  it 
is  insisted  there  was  no  evidence  Introduced 
tending  to  show  that  there  was  a  lieavy 
grade  at  the  point  where  the  alleged  fire  oc- 
curred, or  that  defendant's  engines  emitted 
an  unusual  quantity  of  sparks.  If,  as  a  mat- 
ter of  fact,  there  was  no  evidence  In  the  ease 
tending  to  prove  these  conditions,  the  mere 
statement  of  the  court  to  the  Jury  that,  if 
they  found  them  to  exist,  they  oould  draw 
certain  inferences  therefrom,  Is  the  assump- 


tion of  a  fact  la  evld«>ce  contrary  to  the 
truth,  making  the  Instruction  both  mislead- 
ing and  abstract— misleading,  because  It  sub- 
mits to  the  Jury  a  matter  as  If  there  were 
evidence  to  support  It;  and  abstract,  l>ecause 
in  reality  there  Is  no  question  of  the  kind  in 
the  case,  and  it  would  constitute  error.  Bre- 
on  v.  Henkle,  14  Or.  494,  13  Pac.  289;  Wood- 
ward V,  O.  R.  &  N.  Co..  18  Or.  289,  22  Pac. 
1076.  It  may  be  further  premised  ttiat  rail- 
road companies  engaged  in  a  lawful  busi- 
ness, although  they  employ  a  dangerous  ele- 
ment to  generate  tb*  propelling  force  of  their 
engines,  can  only  be  held  accountable  for 
loss  or  damage  occurring  to  others  by  the 
communication  of  Are  to  their  property  be- 
cause of  the  want  of  proper  care  and  pre- 
caution, or,  in  other  words,  through  their 
negligence  in  allowing  It  to  escape.  When, 
therefore,  damages  are  sought  to  be  recov- 
ered of  the  companies  for  the  destruction  of 
property  by  flre,  the  gist  of  the  action  is  neg- 
ligence, which  must  be  sustained  by  proof, 
and  they  cannot  be  held  accountable  for  un- 
avoidable or  unusual  consequences  of  the 
proper  operation  of  the  enterprise;  that  is, 
of  their  locomotives  and  trains.  Flinn  v. 
Railroad  Co.,  supra;  Peck  T.  Railroad  COn 
105  N.  ¥.  847,  59  N.  E.  200;  Rosen  v.  Rail- 
road Co.,  83  Fed.  300,  27  G.  0.  A.  534;  Rail- 
road Co.  V.  Pindar,  53  111.  447,  6  Am.  Rep. 
57.  It  Is  sufficient  to  establish  a  prima  facie 
case,  however,  for  the  plaintifT  to  show  that 
flre  has  been  communicated  from  an  engine 
of  the  railroad  company  to  his  property,  re- 
sulting in  the  damage  or  destruction  thereof. 
Such  proof  raises  a  presumption  of  negli- 
gence In  the  construction  or  management  of 
the  engine,  and  casts  upon  the  defendant  the 
burden  of  rebutting  It.  Such  is  said  to  be 
the  uniform  holding  of  the  courts  of  England 
and  of  many  of  the  states  of  the  Union,  and 
is  now  the  established  doctrine  of  this  court 
Koontz  V.  Railroad  Co.,  20  Or.  3,  23  Pac.  820; 
Richmond  v.  McNeill,  31  Or.  842,  358.  49  Pac. 
879;  Spauldlng  v.  Railway  Co.,  30  Wis.  110, 
11  Am.  Rep.  550;  Railroad  Go.  v.  Westover, 
4  Neb.  268;  Railroad  Co.  v.  Mills,  42  III.  407. 
Although  the  plaintiff  may  thus  make  out  a 
prima  facie  case,  it  is  pertinent  and  i>erfect- 
ly  competent  for  It  to  produce  other  proofs, 
showing  negligence,  ttiat  may  have  a  tend- 
ency in  that  direction.  Thus,  it  may  show- 
that  sparks  were  observed  to  escape  from  the 
engine  in  large  showers,  or  in  large  and  un- 
usual size,  or  were  carried  to  a  great  height 
and  far  away,  or  In  unusual  volume  or  quan- 
tities, from  which  the  inference  may  be  de- 
duced that  the  engine  was  not  provided  with 
the  proper  spark-arresters,  or  was  out  of  re- 
pair, or  was  carelessly  or  negligently  man- 
aged; such  manifestations  not  being  the 
probable  result  of  the  ordinary  working  of 
an  engine  in  good  order  and  skillfully  man- 
aged. Railroad  Co.  v.  Taylor,  92  Ky.  55,  17 
S.  W.  198;  Townsend  v.  Langles  (G.  C.)  41 
Fed.  919;  Johnson  v.  Railway  Co.  (Minn.) 
16  N.  W.  488;  Henry  v.  B.  P.  R.  Co.,  50  Gal. 
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176.  Tbe  trial  court  In  glTlng  the  Instruc- 
tions compKiined  of  had  in  mind,  no  doubt, 
wm?  conditiona  of  the  kind,  and  the  ques- 
tion recurs,  was  there  eTidence  haTing  a  tend- 
ency to  their  support?  The  court  has  certi- 
lied  that  there  was  no  evidence  tending  to 
prove  that  there  was  a  heavy  grade  at  the 
point  where  the  alleged  flre  occurred.  It  is 
not  to  the  purpose  that  there  was  not  a 
lieavy  grade  at  the  exact  point;  that  la,  im- 
mediately opposite.  The  evidence  does  tend 
to  show  that  there  was  a  hill  or  heavy  grade 
east  of  the  station,  for  Madison  testified  that 
tb<>  train  went  east,  past  the  warehouse,  and 
then  took  a  run  for  the  hill,  which  Is  east 
o(  the  station;  that  it  is  a  heavy  grade;  that 
the  first  engine  was  all  right,  but  that  the 
back  engine,  the  little  one,  was  doing  its 
best;  that  it  worked  all  It  could  when  it 
passed  the  warehouse.  From  this  testimony 
the  very  natural  inference  would  be  that  the 
grade  was  Just  east  of  the  station,  and  that 
tbe  train  had  begun  to  ascend  before  its  en- 
tire length  bad  passed,  as  the  hind  engine 
was  seen  to  be  doing  its  best  when  It  passed 
the  station.  It  would  be  quite  technical  to 
construe  the  words  "at  the  point"  to  mean 
at  the  very  or  exact  point,  when  the  grade 
was  In  such  proximity  that  the  train  had  be- 
gun its  ascent  before  it  had  cleared  the  ware- 
house, and  to  require  some  tendency  of  proof 
upon  that  construction,  when  for  all  practical 
pnrposes,  aa  it  relates  to  the  case  in  hand, 
the  grade  was  at  the  station,  not  opposite, 
we  should  think,  but  at  the  station  or  point 
where  the  flre  occurred.  Its  foot  resting  at 
the  station,  or  so  near  It  that  its  effect  was 
fully  produced  ux>on  tbe  rear  engine  before 
or  as  it  was  passing  the  station.  In  this 
view  there  was  evidence  to  support  this  fea- 
ture of  tbe  instruction. 

As  to  the  other  objection,  that  there  was 
no  evidence  tending  to  show  that  tbe  engines 
were  ejecting  unusual  quantities  of  sparks, 
the  instruction  must  again  receive  a  reason- 
able interpretation  in  connection  with  the 
facts  of  tbe  case  as  developed.  By  a  refer- 
ence to  the  testimony  of  the  three  witnesses 
railed  upon  the  subject  in  band.  It  wUi  be 
observed  that  one  Of  them  testified  that  the 
little  or  bind  engine  was  doing  Its  best,  was 
Mug  worked  all  it  could,  when  It  passed 
the  warehouse,  and  that  it  threw  a  little  flre; 
another,  that  she  heard  the  engine  pufBng 
and  sending  the  heavy  cinders  through  the 
heavy  smoke,  that  sbe  saw  tbe  cinders  going 
tbroDgh  the  smoke,  and  they  were  scattered 
all  over  the  track;  and  the  other,  that  he  con- 
cluded the  train  was  very  heavy  from  the 
way  the  engine  exhausted,  that  the  engines 
were  working  very  hard,  and  that  he  saw 
black  smoke  ("it  was  pretty  black")  sweeping 
over  tbe  warehouse,  and  "the  train  was  mov- 
ing very  slow."  Within  the  cases  last  above 
cited,  this  evidence  was  of  a  nature  compe- 
tent to  go  to  tbe  Jury,  from  which  they  could 
rightfully  infer  that  the  engines  were  either 
not  in  good  order  or  were  not  skillfully  and 


carefully  managed.  It  is  very  apparent,  If 
the  testimony  is  to  be  believed,  that  the  hind 
engine  was  working  very  hard,  doing  its  best, 
and  that  a  large  volume  of  smoke  and  quan- 
tities of  heavy  cinders  were  emitted  there- 
from', so  much  so  that  the  cinders  were  scat-- 
tered  all  over  the  track.  That  it  ejected  an 
unusual  quantity  of  sparks  or  coals  of  flre 
may  be  fairly  inferred  when  viewed  in  the 
light  of  the  ordinary  workings  of  tbe  train 
under  similar  conditions.  True,  one  of  the 
witnesses  said  there  was  nothing  unusual 
about  tbe  puffing  of  the  engines,  or  the  cin- 
ders coming  out  of  the  little  one  at  that 
place,  yet  this  did  not  preclude  tbe  effect  of 
the  entire  testimony  that  there  were  large 
quantities  of  heavy  cinders  ejected,  and, 
while  the  expression  of  the  court  may  have 
been  somewhat  inapt,  yet  we  cannot  think 
that  the  jury  were  misled  by  it  or  Induced 
to  take  a  wrong  view  of  the  situation.  In- 
deed, they  could  not  have  been  misled,  con- 
sidering the  reasonable  intendment  of  the  in- 
structions, which  were  manifestly  germane  to 
the  subject-matter  of  the  controversy. 

This  leaves  for  our  consideration  the 
fourth  and  fifth  assignments  of  error.  The 
fourth  relates  to  the  Interpolation  of  the 
phrase  "and  did  so  do"  in  an  instruction 
asked  by  tbe  defendant  before  giving  it.  By 
a  grammatical  construction  of  the  latter  in- 
struction, however,  the  language  complained 
of  does  not  cliange  its  meaning  in  a  material 
sense,  serving  only  as  reiteration  of  the  pre- 
ceding expression.  The  fifth  relates  to  an 
instruction  requested  but  not  given.  This 
was,  for  all  practical  purposes,  covered  by 
instruction  12  of  the  general  charge,  hence 
there  was  no  error  in  refusing  it. 

The  Judgment  of  the  trial  court  wIU  be  af- 
firmed, and  it  Is  so  ordered. 


FIRE  ASS'N  V.  ALLESINA. 
(Supreme  Court  of  Oregon.    June  27,  1904.) 

INSUBA.NCE  —  AWABD  —  VACATION— ACTIONS — 
EQUITABLE     DEFENSES— CBOSS-BILI,. 

1.  Where  appraisers  are  appointed  to  adjust 
a  lire  loss,  tlie  award  cannot  be  impeached  or 
set  aside  for  fraud  in  a  court  of  law. 

2.  B.  &  O.  Comp.  S  301,  provides  that  in  an 
action  at  law,  if  the  defendant  is  entitled  to 
relief  arising  out  of  facts  requiring  the  inter- 
position of  a  court  of  equity,  he  may,  on  filing 
his  auswer  therein,  also  iile  a  complaint  in  the 
nature  of  a  croas-bill,  which  shall  stay  the  pro- 
ceedings at  law,  and  the  cause  thereafter  shall 
proceed  as  a  suit  in  equity,  in  which  the  law 
action  may  be  perpetually  enjoined,  or  allowed 
to  proceed  in  accordance  with  the  final  decree. 
Held  that,  where  a  defendant  in  an  action  at 
law  was  entitled  to  relief  arising  out  of  facts 
requiring  the  interposition  of  a  court  of  equity 
and  material  to  his  defense,  he  waa  entitled 
to  file  a  cross-bill,  though  he  filed  an  answer  to 
the  action  at  law  alleging  a  complete  defense 
thereto. 

.3.  Where,  in  an  action  on  a  fire  policy,  after 
an  award  by  appraisers,  insurer  filed  an  answer 
denying  the  validity  of  the  polity  by  reason  of  a 
misstatempnt  of  intorost,  and  also  by  reason 
of  insured's  fraud  in  obtaining  an  agreement 
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of  anbrniasion,  and  In  aobmitttng  false  testi- 
mony to  the  arbitrators,  and  also  claimed  that 
the  award  should  be  set  aside  for  misconduct 
of  assured  and  one  of  the  arbitrators  in  private- 
ly discussing  the  merits  of  the  case,  and  also 
because  the  umpire  and  one  of  the  appraisers 
made  the  award  without  hearing  any  evidence 
or  obtaining  any  information,  except  the  in- 
spection of  the  insured's  false  inventories,  etc., 
such  defenses  affecting  the  award  not  being  avail- 
able at  law,  insurer  was  entitled  to  plead  the 
same  in  a  complaint  by  way  of  cross-bill  in  eq- 
uity in  the  law  action,  aa  antborized  by  B.  & 
C.  Comp.  {  391. 

Appeal  from  Circuit  Court,  Multnomab 
Comity;  John  B.  Cleland,  Judge. 

Action  by  John  Allesina  against  the  Fire 
Association  of  Philadelphia.  From  a  decree 
dismissing  the  cross-bill,  defendant  appeals. 
Reversed. 

In  1903,  the  defendant,  Allesina,  brought 
an  action  at  law  against  the  plaintiff  to  re- 
cover on  a  policy  of  insurance  for  $2,000, 
covering  loss  or  damage  by  fire  to  a  stock  of 
umbrellas  and  parasols  belonging  to  blm  in 
the  city  of  Portland.  The  complaint,  after 
alleging  the  incorporation  of  the  plalutifT 
and  the  issuance  of  the  policy,  averred  that 
on  the  2Sth  of  April,  1903,  the  property  cov- 
ered thereby  was  destroyed  and  damaged  by 
fire;  that  at  the  time  there  was  $11,500  con- 
current insurance  thereon;  that  soon  after 
the  fire  and  within  the  time  named  in  tbe 
policy  Allesina  made  due  proof  of  loss  as  re- 
quired, but  that,  as  he  and  tbe  plalutifT  were 
unable  to  agree  as  to  the  amount  thereof, 
an  agreement  for  an  appraisement  was  en- 
tered into  as  provided  In  the  policy,  an  ap- 
praiser duly  selected  by  each  of  tbe  parties, 
and  an  umpire  thereafter  chosen  by  the  two 
appraisers;  that  the  appraisers,  with  the 
assistance  of  the  umpire,  determined  the 
amount  of  the  loss  and  damage  sustained  by 
Allesina  on  account  of  the  fire  to  be  $13,- 
562.18;  that  the  plaintiff  company  refused 
to  pay  its  portion  of  the  loss,  and  denied  lia- 
bility under  its  contract.  The  plaintiff  an- 
swered the  complaint,  denying  the  validity 
of  the  policy  and  the  amount  of  tbe  loss, 
and  for  an  affirmative  defense  alleging  that 
tbe  policy  was  void  (1)  because  of  a  cbattel 
mortgage  on  the  property  at  the  time  it  was 
issued  and  (2)  the  fraud  and  false  swear- 
ing of  the  assured  after  tbe  loss.  At  the 
same  time  plaintiff  filed  a  complaint  in  eq- 
uity in  the  nature  of  a  cross-bill  to  set  aside 
and  cancel  the  award.  Tbe  bill  alleges,  in 
brief,  that  In  and  by  the  policy  It  is  provided 
that  the  entire  policy  shall  be  void  in  case 
of  fraud  or  false  swearing  by  the  assured 
concerning  any  matter  regarding  tbe  prop- 
erty or  the  nature  thereof;  that  after  the 
fire  the  insurance  company  by  its  agent 
entered  upon  an  investigation  of  the  circum- 
stances of  the  fire  and  the  amount  of  the  de- 
fendant's loss,  with  a  view  to  determining, 
in  accordance  with  the  terms  of  the  policy, 
the  extent  of  its  liability;  that  for  the  pur- 
pose of  such  investigation  the  agent  request- 
ed the  defendant  to  furnish  him  all  the  in- 


formation be  possessed  regarding  tbe 
amount,  kind,  and  quality  of  the  goods  insur- 
ed and  destroyed,  together  with  his  books, 
bills,  Invoices,  and  other  vouchers;  that 
there  were  lost  and  destroyed  by  the  fire 
3,351  umbrellas,  505  parasols,  and  other  goods 
Id  stock,  amounting  in  value  in  tbe  aggregate 
not  to  exceed  $7,109.26,  notwithstanding 
which  the  assured  stated  under  oath,  as  part 
of  his  proof  of  loss,  and  on  his  examina- 
tion in  reference  thereto,  that  tho  actual 
cash  value  of  tbe  property  in  the  store  at 
the  time  of  the  fire  was  between  $18,000 
and  $19,000,  and  at  various  times  during  the 
investigation  repeated  such  claims  and  de- 
mands; that  for  the  purpose  of  inducing 
the  co-jipany  to  believe  his  statements  to  be 
true  be  exhibited  to  it  false  and  fraudulent 
inventories,  and  false  entries  in  his  books; 
that  such  statements,  inventories,  and  en- 
tries were  made  and  exhibited  by  the  assured 
for  the  purpose  of  causing  tbe  company  to 
believe  the  amount  of  the  loss  to  be  much 
greater  than  the  true  amount  thereof;  that 
by  reason  of  such  excessive  claims  tbe  as- 
sured and  the  company  were  unable  to  agree 
as  to  the  amount  of  the  defendant's  loss, 
and  the  company,  because  of  Its  Ignorance 
concerning  such  false  and  fraudulent  claims 
and  demands,  was  Induced  to  enter  Into  tbe 
agreement  for  submission  to  the  ai^raisers; 
that  by  such  submission  it  was  agreed  that 
the  amount  of  the  loss  should  be  ascertained 
by  Orant  Pbegley  and  U.  R.  Bamsdall,  who 
should  first  select  a  competent  and  disin- 
terested umpire  to  act  with  them  in  matters 
of  difference  only,  and  that  the  award  of 
any  two  should  be  binding  upon  tbe  parties: 
that  the  appraisers  were  unable  to  agree 
upon  a  mode  of  procedure,  and  reOirred  tbe 
books  and  papers  in  their  hands  to  the  um- 
pire, without  having  agreed  upon  any  point, 
and  without  having  made  any  investlgatioa 
or  taken  into  consideration  any  evidence,  ex- 
cept tbe  sworn  statement  of  the  assured 
and  his  inventories,  books,  and  invoices; 
that  the  appraisers  explained  their  differ- 
ences to  tbe  umpire  and  then  withdrew,  and 
thereupon  the  umpire,  without  hearing  any 
evidence  or  making  any  investigation,  ex- 
cepting an  inspection  of  tbe  sworn  state- 
ments and  inventories  of  the  assured,  made 
and  signed  an  award,  which  was  subsequent- 
ly agreed  to  by  Pbegley;  that  after  the  selec- 
tion of  Pbegley  as  an  appraiser,  and  before 
the  award,  the  assured  falsely  and  fraudu- 
lently stated  and  represented  to  him,  without 
tbe  knowledge,  presence,  or  consent  of  tbe 
other  appraiser,  or  the  umpire,  or  of  any  rep- 
resentative of  the  company,  that  there  were 
810  parasols  on  band  in  the  store  on  Jan- 
uary 1,  1903,  that  none  of  them  bad  been 
sold  since  tltat  date,  but  that  all  of  them 
were  lost  and  destroyed  by  the  fire;  that 
such  statement  was  considered  by  Pbegley 
and  infiuenced  bis  award,  but  plaintiff  bad 
no  notice  thereof,  nor  any  opportunity  to 
refute  it;     that  the  statements  and  alleged 
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iDTentories  of  the  aasnred  were  false  and 
(nudnlent,  and  were  exhibited  by  the  am- 
rared  to  the  appraisers  and  umpire  as  evi- 
dence of  the  amount  of  his  loss^  with  the 
pnrpose  and  Intent  thereby  to  cause  them  to 
make  an  award  greatly  in  excess  of  his  ac- 
toal  loss;  that  the  appraisers  and  umpire 
were  thereby  deceived  and  misled,  and  based 
their  award  upon  such  false  and  fraudulent 
evidence;  that  the  insurance  company  did 
not  know,  and  could  not  with  reasonable  dil- 
igence until  after  the  award  was  made  have 
ascertained,  that  the  statements  and  inven- 
tories so  exhibited  were  false  and  frandu- 
lent  but  that,  immediately  after  discover- 
ing such  fraud,  it  notified  the  assured  that 
it  wonid  not  be  bound  by  the  award,  or  pay 
any  sum  whatever  on  account  of  the  loss. 
On  motion  of  the  defendant,  the  cross-bill 
was  stricken  out  and  the  suit  In  equity  dis- 
missed. From  this  decree  the  Insurance  com- 
pany appeals. 

J.  Clarence  Veazle  and  Wm.  T.  Muir,  for 
appellant,  Henry  S.  McGinn,  for  respond- 
ent. 

BEUIN,  7.  (after  stating  the  facts).  It  is 
conceded  that  the  cross-bill  states  facts  suffi- 
cient to  entitle  the  plaintiff  in  an  Independ- 
ent suit  to  a  decree  setting  aside  and  an- 
nulling the  award  of  the  appraisers  selected 
by  the  company  and  the  assured  to  deter- 
mine the  amount  of  the  loss;  but  the  conten- 
tion is  that,  because  the  company  answered 
in  the  law  action  brought  against  it  by  Al- 
leslna  on  the  policy  of  insurance,  setting  up 
facts  which,  if  true,  would  avoid  the  policy, 
it  Is  not  entitled  to  file  a  cross-bill  to  cancel 
the  award.  There  are  two  Issues  presented 
In  the  action  at  law:  (1)  The  validity  of  the 
policy  and  the  liability  of  the  insurance  com- 
pany thereunder,  and  (2)  the  amount  of  the 
loss.  The  insurance  company  has  a  defense 
to  the  first  at  law,  but  as  to  the  second  it 
has  no  defense  which  it  can  make  in  the 
law  action.  The  award  of  the  appraisers 
cannot  be  Impeached  or  set  aside  for  fraud 
In  a  court  of  law.  1  Bigelow,  Fraud,  96;  2 
Story,  Equity  (13th  Bd.)  t  1452;  Robertson 
v.  Scottish  Union,  etc.,  Ins.  Co.  (C.  C.)  68 
Fed,  173;  North  British,  etc.,  Ins.  C3o.  v. 
Lathrop,  70  Fed.  428,  17  O.  O.  A.  176.  The 
only  remedy  of  the  company,  so  far  as  the 
amount  of  the  loss  is  concerned,  is  In  equity, 
and  we  think  It  had  a  right  to  file  a  com- 
plaint In  the  law  action  In  the  nature  of  a 
cross-bill  to  set  aside  and  annul  the  award, 
■o  that  It  might  be  permitted  to  litigate  the 
amount  of  the  loss,  if  it  failed  to  establish 
ita  defense  against  the  policy. 

The  statute  provides  that  in  an  action  at 
law,  if  the  defendant  Is  entitled  to  relief  aris- 
Ini;  out  of  facts  requiring  the  interposition  of 
a  court  of  equity  and  material  to  his  defepse, 
be  may,  upon  filing  his  answer  therein,  also 
file  a  complaint  in  equity  In  the  nature  of  a 
woss-blll,  which  shall  stay  the  proceedings 


.  at  law,  and  tbe^  cause  thereafter  shall  pro- 
ceed as  a  suit  in  equity,  In  which  the  law  ac- 
tion may  be  perpetually  enjoined,  or  allowed 
to  proceed  In  accordance  with  the  final  de- 
cree. B.  &  C,  Comp.  $  391.  It  is  sometimes 
urged  that  the  approved  practice  under  the 
statute  denies  a  defendant  In  a  law  action 
the  right  to  file  a  cross-bill  if  hia  answer  sets 
up  a  defense,  even  though  he  may  be  entitled 
to  relief  arising  out  of  facts  requiring  the 
interposition  of  a  court  of  equity  and  ma- 
terial to  his  defense.  But  we  do  not  so  in- 
terpret the  provision  of  the  statute  author- 
isslng  a  defendant  In  a  law  action  to  file  a 
cross-bill.  It  was  Incorporated  in  the  Code 
of  Civil  Procedure  by  the  amendment  of  Oc- 
tober 22,  1870  (Laws  Or,  1870,  p.  30),  and 
was  thought  necessary  because  the  distinc- 
tion between  law  and  equll7  had  been  re- 
tained, so  that  a  defendant  in  a  law  action 
could  not  assert  an  equitable  defense,  but,  if 
entitled  to  relief  in  equity,  was  compelled  to 
resort  to  an  independent  suit.  The- purpose 
of  the  amendment  was  to  obviate  this  incon- 
venience, and  to  enable  a  defendant  in  a  law 
action  to  make  a  defense,  either  entire  or 
partial,  not  cognizable  at  law.  The  only  con- 
dition to  the  exercise  of  the  right  is  that  be 
is  entitled  to  relief  arising  out  of  facts  re- 
quiring the  Interposition  of  a  court  of  equity 
and  material  to  his  defense.  The  right  to  file 
a  cross-bill  is  not  made  to  depend  upon 
whether  he  had  a  defense  at  law,  but  whether 
such  defense  is  as  full,  complete,  and  ade- 
quate as  that  in  equity.  The  law  provides 
that  upon  filing  hia  answer  a  defendant  may, 
as  plaintiff,  file  a  complaint  in  equity  in  the 
nature  of  a  cross-bill  whenever  be  is  en- 
titled to  relief  arising  out  of  facts  requiring 
the  interposition  of  a  couti  of  equity  and  ma- 
terial to  his  defense.  He  Is  thus  obliged  to 
answer  in  the  law  action  before  he  can  file 
a  cross-bill,  and  In  so  answering  he  may, 
we  think,  set  up  any  defense  that  he  may 
have.  The  mere  filing  of  the  answer  will  not 
deprive  him  of  the  benefit  of  the  facts  8tate<l 
in  the  cross-bill.  If  they  are  otherwise  suffl 
dent  to  entitle  him  to  relief  in  equity.  The 
statute  does  not  require  him  to  file  a  state' 
ment  that  he  has  no  defense  at  law,  and 
such  a  pleading  would  not  be  an  answer. 

Section  73,  B.  &  C.  Comp.,  provides  that 
the  answer  of  the  defendant  shall  contain: 
(DA  specific  denial  of  each  material  alle- 
gation of  the  complaint  controverted  by  the 
defendant,  or  of  any  knowledge  or  informa- 
tion thereof  sufilclent  to  form  a  belief;  (2)  a 
statement  of  any  new  matter  constituting  a 
defense  or  counterclaim.  In  ordinary  and  con- 
c'ae  language,  without  repetition.  This  stat- 
ute was  In  force  at  the  time  of  the  amenda- 
tory act  of  1870  giving  a  defendant  in  a  law 
action  the  right  to  file  a  cross-bill,  and  It 
would  seem  logically  to  follow  that  the  an- 
swer referred  to  In  the  act  of  1870  means  the 
(mllnary  answer  required  of  a  defendant  and 
made  l^ally  necessary  by  the  statute.  Such 
an  answer  may  tender  upon  Its  face  a  full  or 
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partial  legal  defense,  bnt  the  croBB-bill  may 
abow  that  tbere  are  facta  necessary  to  a  full 
and  complete  defense  to  the  relief  sought 
which  require  the  Interposition  of  a  court  of 
equity  and  which  cannot  be  successfully  In- 
voked In  the  law  action.  In  such  case  the 
defendant  Is  entitled  to  relief  In  equity,  and 
may  flie  a  complaint  in  that  forum  In  the 
nature  of  a  croes-blU.  Under  our  system  a 
defendant  Is  entitled  to  set  up  as  many  de- 
fenses as  he  may  have,  and.  If  one  of  them 
Is  at  law  and  another  in  equity,  he  may,  If  he 
sees  proper,  set  his  legal  defense  up  by  an- 
swer and  at  the  same  time  file  a  complaint  la 
equity  In  the  nature  of  a  cross-bill,  setting 
forth  Us  equitable  defense,  or  he  may  de- 
pend alone  upon  bis  legal  defense,  and,  If  un- 
successful, resort  to  an  original  suit  to  en- 
force bis  equitable  rights.  Hill  ▼.  Cooper,  6 
Or.  181;  Spaur  v.  McBee,  19  Or.  76,  23  Pat 
818;  McMahan  v.  Whelan  (Or.)  76  Pac.  716. 
In  most  Jurisdictions  a  defendant  Is  entitled 
to  plead  In  one  answer  all  the  defenses  he 
may  have,  whether  legal  or  equitable.  With 
us,  however,  the  distinction  between  law  and 
equity  prevails,  and  an  equitable  defense 
cannot  be  joined  with  a  legal  one.  If,  how- 
ever. In  a  law  action,  a  defendant  la  entitled 
to  relief  arising  out  of  facts  requiring  the  In- 
terposition of  a  court  of  equity  and  material 
to  his  defense,  he  may  accomplish  practically 
the  same  purpose  by  filing  a  complaint  In 
equity  In  the  nature  of  a  cross-bill.  When  a 
proper  equitable  defense  Is  filed,  the  action 
la  immediately  stayed  or  suspended  until  the 
suit  In  equity  Is  disposed  of,  and  It  Is  then 
permitted  to  proceed.  If  at  all,  in  accordance 
with  the  decree.  Finney  v.  Egan,  43  Or.  1, 
72  Pac.  136.  The  only  other  substantial  dif- 
ference between  our  practice  and  that  of  oth- 
er states  is  that  with  us  the  action  at  law 
and  the  proceedings  in  equity  must,  for  the 
purpose  of  trial,  appeal,  etc.,  be  treated  as 
distinct  proceedings.  Oatman  v.  Epps,  15 
Or.  437,  16  Pac.  709;  Scheiffelln  t.  Weather- 
red,  19  Or.  172,  23  Pac  898. 

We  are  of  the  opinion,  therefore,  that  the 
defendant  In  the  law  action  of  Alleslna 
against  the  Fire  Association  was  entitled  to 
file  Its  cross-bill  for  the  purpose  of  canceling 
and  annulling  the  award  on  the  ground  of 
fraud,  In  order  that  It  might  be  permitted  to 
litigate  in  the  law  action  the  issue  as  to  the 
amount  of  the  loss.  Nor  do  we  think  the  pre- 
vious decisions  of  this  court  are  to  the  con- 
trary. The  act  permitting  a  defendant  In  a 
law  action  to  file  a  cross-blU  was  first  noticed 
In  Dolph  T.  Barney,  5  Or.  191.  That  was  an 
action  of  ejectment  The  defendant  denied 
plaintiff's  title  and  set  up  title  In  himself,  at 
the  same  time  filing  a  cross-bill,  which  was 
stricken  out  on  motion.  The  plaintiff  had 
Judgment  In  the  law  action,  and  the  defend- 
ant appealed,  assigning  as  one  of  the  errors 
the  striking  out  of  the  cross-bill.  In  the 
opinion  of  the  court  It  Is  said  that  the  mo- 
tion was  properly  sustained,  and  that  a 
"croas-biU  can  only  be  allowed  when  the  an- 


swer does  not  set  vfi  a  complete  lecai  da- 
fense."  In  the  light  of  subsequent  decisions, 
the  question  now  under  discussion  was  not 
before  the  court,  as  the  appeal  was  from  the 
Judgment  in  the  law  action,  which  did  not 
bring  up  for  review  the  order  striking  the 
cross-bill  from  the  files.  Such  was  the  de- 
cision in  Oatman  v.  Epps,  15  Or.  437, 15  Pac. 
709,  and  Scheiffelln  t.  Weatherred,  19  Or.  172, 
23  Pac.  888;  Oatman  v.  Epps  was  an  action 
In  ejectment.  The  defendant  answered,  de- 
nying plaintiff's  title,  and  also  filed  a  com- 
plaint in  equity  in  the  nature  of  a  cross-bill. 
A  demurrer  to  the  cross-bill  was  sustained, 
and  the  complaint  dismissed.  The  law  ac- 
tion was  then  tried,  resulting  in  a  Judgment 
for  the  plaintiff,  and  the  defendant  appealed. 
It  was  held  that  the  order  sustaining  the  de- 
murrer and  dismissing  the  cross-bill  could 
not  be  reviewed  upon  an  appeal  from  the 
Judgment  in  the  law  action;  Mr.  Jnatlce 
Thayer,  speaking  for  the  court,  saying:  "But 
an  examination  of  the  Code  will  show  that 
when  such  complaint  Is  filed  It  stays  the  pro- 
ceedings at  law,  and  the  case  thereafter  pro- 
ceeds as  a  suit  in  equity.  In  which  said  pro- 
ceedings at  law  may  be  perpetually  enjoined 
by  final  decree  or  allowed  to  proceed  In  ac- 
cordance with  such  final  decree.  The  effect 
of  filing  such  a  complaint  is  the  commence- 
ment of  a  suit  In  equity,  which  subordinates 
the  proceeding  at  law  until  the  relief  arlsins 
out  of  the  facts  requiring  the  interposition  of 
a  court  of  equity,  and  material  to  the  defense 
of  the  action  at  law,  ia  obtained."  It  will 
be  noted  that  in  thia  case  the  answer  filed  by 
the  defendant  in  the  law  action  set  up  a  com- 
plete defense,  but,  notwithstanding  this,  Mr. 
Justice  Thayer  says:  "A  technical  view  in 
such  cases  serves  no  purpose,  except  to  deny 
a  party  Justice,  or,  at  least,  impress  him  with 
a  belief  that  he  has  been  unfairly  dealt  t^. 
It  would  have  been  much  more  in  consonance 
with  equity  in  this  case  to  have  retained  tb» 
complaint  filed  by  the  appellant  and  ascer- 
tained whether  or  not  the  allegations  contain- 
ed therein  were  true.  If  they  were  true,  the 
appellant  was  clearly  entitled  to  relief.  It 
would  have  been  a  denial  of  justice  to  hold 
otherwise.  If  the  fact  of  Jane  Epps  not  be- 
ing a  party  to  the  litigation  interfered  with 
or  embarrassed  the  adjudication  of  the  rights 
of  the  parties,  the  court  should  have  required 
that  she  be  brought  in  and  made  a  party. 
BJquity  is  no  narrow,  cramped  affair.  It  is 
expansive  in  its  nature,  and  adapts  itself  to 
all  manner  of  complicattons." 

Hatcher  v.  Brlggs,  6  Or.  SI,  was  also  an  ac- 
tion in  ejectment  Defendant  answered  at 
law,  at  the  same  time  filing  a  cross-bill, 
which  on  the  trial  lo  eqnlty  was  dismissed 
and  the  law  action  allowed  to  proceed.  On 
the  appeal  taken  from  this  decree,  the  court 
discusses  at  some  length  the  proper  con- 
struction ot  the  section  of  the  statute  allow- 
ing a  defendant  .in  a  law  action  to  file  a  cross- 
bill, and  the  proper  practice  thereunder, 
conclqding    that  the   relief   sought  by   the 
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cross-bill  may  be  either  complete  or  partial, 
defensive  or  affirmative,  and  tbat  the  cases 
In  other  Jurisdictions,  where  the  distinction 
between  actions  at  law  and  suits  in  equity 
baB  been  abolished,  may  without  impropriety 
be  regarded  as  authority  in  determining  the 
rigbt  of  a  defendant  to  file  a  cross-bill  under 
our  statute  and  the  sufficiency  of  such  plead- 
ing, mil  V.  Cooper,  6  Or.  181,  was  a  suit 
for  the  specific  performance  of  an  Imperfect 
deed.  Cooper  had  previously  sued  Hill  In 
ejectment  to  recover  possession  of  the  prop- 
erty described  therein.  Hill  had  set  up  a  de- 
fense to  the  legal  title,  and  the  case  had  gone 
against  him.  Cooper  pleaded  the  Judgment 
In  the  law  action  as  a  bar  to  the  suit  in 
equity,  but  the  court  held  that  the  fact  that 
Hill  had  relied  upon  his  legal  defense  did  not 
debar  him  from  afterwards  demanding  equi- 
table relief  in  an  independent  suit.  In  the 
course  of  tbe  opinion,  by  way  of  axKument, 
the  dictum  in  Dolph  v.  Barney  is  referred  to 
with  approval,  although  It  was  not  necessary 
to  a  decision  therein.  The  same  may  be  said 
of  Scbeland  v.  Erpeldlng,  6  Or.  258,  which 
was  an  action  in  assumpsit  for  the  recovery 
of  wages.  The  defendant  denied  liability, 
and  for  an  affirmative  defense  alleged  tbat 
plaintiff  was  not  an  employe  of  his,  but 
tbat  he  and  the  plalntm  were  partners,  and 
at  the  same  time  filed  a  complaint  in  equity 
for  a  dissolution  of  the  alleged  partnership 
and  for  an  accounting.  The  plaintiff  answer- 
ed tbe  cross-bill,  and  the  court  held  that, 
although  a  motion  to  strike  out  ought  to  have 
been  sustained,  he  had  by  answering  waived 
bis  right  to  Insist  upon  the  motion,  and  the 
suit  was  properly  heard  and  determined  as 
an  original  suit  in  equity.  The  matter  set 
up  in  the  cross-bill  tn  this  case  was  in  no 
way  material  to  the  defense  of  the  law  ac- 
tion, and  therefore  could  not  properly  have 
been  entertained  under  our  statute;  hence 
the  allusion  to  the  rule  in  Dolph  v.  Barney 
could  not  give  added  force  to  tbe  statement 
or  make  it  authority.  The  action  was  on  an 
acco'Tt;  the  defense  that  the  parties  were 
partners,  which  was  a  good  and  complete  de- 
fense at  law.  The  condition  of  the  partner- 
ship account,  if  they  were  partners,  or  wheth- 
er tbe  partnership  should  be  dissolved,  were 
matters  wholly  irrelevant  to  the  law  action, 
and  in  no  way  material  to  a  defense  therein. 
South  Portland  LAnd  Co.  v.  Munger,  36 
Or.  457,  54  Pac.  815,  GO  Pac.  6,  is  the  latest 
and  most  thorough  consideration  of  tbe  right 
of  a  defendant  in  a  law  action  to  file  a  cross- 
bill. This  was  an  action  of  ejectment.  The 
answer  denied  tbe  plaintiffs  title,  and  plead- 
ed title  in  the  defendant  by  adverse  posses- 
sion. Tbe  defendant  filed  a  cross-bill,  making 
tbe  plaintiff  and  other  parties  defendants, 
for  tbe  purpose  of  obtaining  a  decree  curing 
a  defect  in  one  of  tbe  deeds  in  the  chain  of 
bis  record  title.  A  motion  and  demurrer  to 
the  crogs-bill  were  overruled,  and  the  defend- 
ant answered.  The  court,  speaking  through 
Ur.  Justice  Wolverton,  held  on  authority  of 


Scbeland  v.  Erpeldlng,  6  Or;  2S8,  that  the  mo 
tion  and  demurrer  were  waived  by  answering 
over;  but  the  objection  that  the  question 
was  Jurisdictional  and  could  not  be  waived, 
because  tbe  defendant  had  a  good  defense  at 
law,  was  considered  at  length,  and  the  con 
elusion  reached  that  tbe  practice  lnaugurate< 
by  the  statute  authorizing  a  defendant  in  & 
law  action  to  file  a  cross-bill  and  tbe  remedy 
afforded  thereby  are  "as  broad  as  that  which 
may  be  invoked  by  original  bill,  permitting 
even  the  use  of  such  facts  as  constitute  a 
partial  defense  only  to  tbe  cause  of  action. 
•  •  •  By  statutory  intendment,  therefore, 
the  defendant  in  tbe  law  action  is  afforded 
such  relief,  either  defensive  or  affirmative, 
entire  or  partial,  as  he  would  be  able  to  in- 
sist upon  in  a  court  of  equity,  and,  if  the 
facts  are  such  as  to  invoke  equitable  cogni- 
zance, the  action  at  law  may  be  stayed  until 
the  equities  are  disposed  of  in  tbe  appropri- 
ate forum.  The  remedy  at  law  to  which  the 
statute  alludes  must  be  plain,  adequate,  and 
complete,  or,  in  other  words,  as  practical 
and  efficient  to  the  ends  of  Justice  and  Its 
prompt  administration  as  the  remedy  in  equi- 
ty. It  is  not  enough  that  there  is  a  remedy 
at  law." 

We  conclude,  therefore,  tbat  the  previous 
opinions  of  the  court,  when  construed  with 
reference  to  tbe  subject-matter  of  the  litiga- 
tion and  the  question  actually  under  consid- 
eration, are  not  in  conflict  with,  but,  on  the 
contrary,  tend  to  support,  the  doctrine  that 
whenever  a  defendant  In  a  law  action  is  en- 
titled to  relief,  either  partial  or  entire,  de- 
fensive or  affirmative,  arising  out  of  facts 
requiring  the  interposition  of  a  court  of  equi- 
ty and  material  to  his  defense,  he  may,  upon 
filing  his  answer,  also  as  plaintiff  file  a  com- 
plaint in  the  nature  o"  a  cross-bill,  which 
shall  stay  the  proceedings  at  law  until  the 
issues  presented  by  the  cross-bill  are  dis- 
posed of.  And  it  la  no  objection  to  such 
cross-bill  that  the  defendant  may  have  set 
up  in  his  answer  in  the  law  action  a  defense 
to  the  action  as  full  and  complete  as  he  may 
have  in  that  forum;  the  vital  question  being 
whether  the  law  defense  is  as  adequate  and 
complete  as  that  in  equity.  It  is  argued  In 
this  case,  however,  tbat  tbe  matters  alleged 
tn  the  cross-bill  are  also  set  up  as  a  defense 
to  the  law  action,  and,  if  true,  would  defeat 
the  policy,  and  therefore  there  is  no  need  of  a 
resort  to  equity  to  avoid  the  award.  As  we 
read  the  cross-bill,  however,  it  sets  up  three 
grounds  for  avoiding  the  award:  (1)  Fraud 
In  obtaining  the  agreement  of  submission, 
and  false  and  fraudulent  Inventories,  state- 
ments, books,  and  testimony  submitted  by 
the  assured  to  the  company  and  the  arbitra- 
tors; (2)  tbe  misconduct  of  tbe  assured  and 
one  of  the  arbitrators  in  privately  discussing 
the  merits  of  the  case;  and  (3)  that  the 
award  was  made  by  the  umpire  and  the  ap- 
praiser, without  hearing  any  evidence  or  ob- 
taining any  information  as  to  the  amcrnnt  of 
tbe  loss,  except  the  inspection  of  the  false 
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iBTentorfM,  Txtoks,  aeeoonta,  and  statements 
of  the  aaaured.  The  first  of  these  grounds  Is 
also  set  up  as  a  defense  in  the  law  action, 
and,  If  true,  would,  under  the  terms  of  the 
contract  of  insurance,  avoid  the  policy.  The 
other  two,  however,  are  not  pleaded  in  the 
law  action,  and  would  not  constitute  a  de- 
fense therein,  so  that  the  cross-bill  sets  up 
two  grounds  for  avoiding  the  award  that  are 
not  presented  and  could  not  be  litigated  in 
the  law  action. 

We  are  of  the  opinion,  therefore,  that  the 
motion  to  strike  out  the  cross-bill  was  im- 
properly sustained,  and  that  the  decree  of 
the  court  dismissing  the  bill  must  be  revers- 
ed, and  the  cause  remanded  for  such  further 
proceeding  as  may  be  proper,  not  inconsistent 
with  this  opinion. 


WOOD  et  al.  v.  FISK  et  al. 

(Supreme  Court  of  Oregon.     June  27,  1904.) 

JUDQKXnTS  —  I.ISN8  —  DOCKET  —  CNTBIES  — 
rSAUDUUSKT   CONVKTANCES — DEFENSES 

— EQurrr— caoss-BiLL. 

1.  Where  a  judgment  did  not  Iiecome  a  lien 
on  real  property  becaaae  of  a  failure  to  state 
tile  time  when  it  was  doclceted  in  the  lien  dock- 
et, the  filing  of  a  transcript  of  such  lien  docket 
in  another  connty  was  ineffectual  to  create  a 
lien  on  land  located  In  such  county. 

2.  While  the  fact  that  a  certain  conveyance 
of  real  estate  was  fraudnlent  as  to  the  grantor's 
creditors  is  available  as  a  defense  at  law,  since 
such  defense  would  not  relieve  the  land  from 
the  fraudulent  deed  as  a  cloud  on  the  title,  the 
defendant  in  the  action  at  law  was  entitled  to 
file  a  complaint  in  equity  in  the  nature  of  a 
croas-bill,  as  authorized  by  6.  &  C.  CSomp.  { 
891,  to  have  such  conveyance  vacated  on  that 
ground. 

3.  AVhere  an  appeal  was  perfected  Septem- 
ber 29,  1903,  and  the  brief  was  filed  October 
28th,  but  was  not  served  until  three  days  there- 
after, the  delay  in  filing  and  serving  was  too 
insignificant  to  justify  an  affirmance  therefor. 

Appeal  from  Circuit  Court,  Wallowa  Conn- 
ty; Robert  EaUn,  Judge. 

Action  by  Richard  M.  Fisk  and  another 
against  John  A.  Wood  and  another.  From  a 
judgment  dismissing  defendants'  cross-bill, 
they  appeal.    Reversed. 

In  September,  1902,  the  defendant  Richard 
M.  Fisk  brought  an  action  in  the  circuit  court 
of  Wallowa  county  against  the  plaintiffs  to 
recover  possession  of  certain  real  property, 
with  damages  for  withholding  the  same. 
The  plaintiffs  answered,  and  at  the  same 
time  filed  a  complaint  in  equity  in  the  nature 
of  a  cross-bill,  setting  np  facta  which  they 
insisted  required  the  interposition  of  a  court 
of  equity  and  were  material  to  theh:  defense 
In  the  action  at  law.  A  demurrer  to  this 
cross-bill  was  snstained,  and,  the  plaintiffs 
declining  further  to  plead,  the  cross-bill  was 
dismissed,  and  they  appeal. 

Long  &  Sweek  and  John  S.  Hodgin,  for  ap- 
pellants.   D.  W.  Sheahan,  for  respondents. 

BEAN,  J.  The  allegations  of  the  cross- 
bill, in  substance,  are  that  in  1896,  one  S.  A. 


Miles  recovered  ft  Judgment  acataist  the  de- 
fendant M.  Fisk  in  the  dteolt  court  for  Gil- 
liam coimty  for  the  aam  of  $1,822.02,  besides 
attorney's  fees  and  costs;  that  the  judgmoit 
was  entered  In  the  judgment  lien  docket  ot 
that  county,  but  the  time  "when  docketed" 
was  not  stated  therein;  that  a  transcript  of 
the  lien  docket  was  filed  with  the  county 
clerk  of  Wallowa  county  on  Jnly  2,  1900,  and 
at  that  time  the  defendant  M.  Fisk  was  the 
owner  of  the  real  property  in  controversy; 
that  on  the  9th  of  July,  1900,  after  the  entry 
of  the  same  in  the  lien  docket  of  Wallowa 
county,  Fisk,  without  consideration,  and  for 
the  purpose  of  hindering,  delaying,  and  de- 
frauding creditors,  particularly  Miles,  the 
judgment  creditor,  transferred  and  conveyed 
the  property  in  controversy  to  his  son,  the 
defendant  Richard  M.  Fisk;  that  thereafter 
an  execution  was  issued  on  the  judgment  re- 
covered by  Miles  against  Fisk  in  Gilliam 
connty,  directed  to  the  aberill  of  Wallowa 
county,  who  by  virtue  thereof  levied  upon 
and  sold  the  real  property  in  controversy  to 
the  plaintiffs'  ancestor,  S.  O.  Wood,  for  the 
sum  of  $600,  he  being  the  highest  and  best 
bidder  therefor;  that  the  sale  was  confirm- 
ed, and  a  sheriff's  deed  issued  and  delivered 
to  the  purchaser,  who  entered  Into  posses- 
sion of  the  premises,  and  so  continued  until 
the  20th  of  July,  1901,  when  he  died,  leaving 
as  his  heirs  the  plaintiffs  herein,  who  have 
ever  since  been  in  possession  thereof.  The 
argument  in  support  of  the  decree  of  the 
court  below  is  that  it  appears  from  the  croas- 
bill  that  the  plaintiffs  bad  a  complete  defense 
to  the  action  of  ejectment  brought  against 
them  by  the  defendant  Richard  M.  Fisk,  and 
therefore  were  not  entitled  to  the  interposi- 
tion of  a  court  of  equity.  The  judgment  re- 
covered by  Miles  against  Fisk  in  Gilliam 
county  was  never  docketed  so  as  to  become 
a  lien  upon  real  proi>erty,  because  the  time 
"when  docketed"  was  not  stated  in  the  judg- 
ment lien  docket,  as  required  by  statute;. 
Hutchinson  v.  Oorham,  37  Or.  347,  61  Pac. 
431;  Western  Sav.  Co.  v.  Currey,  30  Or.  407, 
65  Pac.  360,  87  Am.  St  R^.  660.  The  filing 
of  a  transcript  of  such  lien  docket  in  Wallo- 
wa county  was  therefore  ineffectual  to  create 
a  lien  upon  the  prc^erty  in  controversy,  and 
hence  the  title  acquired  by  the  plaintiff^  an- 
cestor at  the  sale  under  the  execution  issued 
on  the  judgment  did  not  relate  back  to  the 
filing  of  the  transcript,  and  was  not  prior  in 
time  to  the  alleged  fraudulent  deed  from  the 
defendant  M.  Fisk  to  his  codefendant,  so  that 
plaintiffs  did  not  have  the  prior  record  titles 
The  case,  therefore,  turns  upon  the  question 
as  to  whether  the  allegation  that  the  convey- 
ance from  the  defendant  M.  Kisk  to  his  son, 
after  the  rendition  of  the  judgment  and  prior 
to  the  seizure  of  the  property  under  the  exe- 
cution thereon,  was  for  the  purpose  of  hin- 
dering and  delaying  creditors,  constitutes 
such  a  defense  to  the  action  of  ejectment 
brought  by  the  fraudulent  grantee  against 
the  successors  in  interest  ot  the  purchaser  at 
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tbe  execution  aale  ns  will  prevent  plaintiffs 
from  resorting  to  equity. 

Where  a  debtor  has  conveyed  his  property 
for  tbe  purpose  of  defrauding  creditors,  It 
may  subsequently  be  taken  on  execution 
against  him,  because  as  to  tbe  creditors  tbe 
deed  Is  void  and  the  legal  title  remains  In 
the  grantor.  The  creditor  In  such  case  is  not 
required  to  resort  to  equity  to  have  the  deed 
canceled,  but  may  lef7  upon  and  sell  the 
property  under  execution,  and  the  purchaser 
TPill  obtain  a  legal  title.  Walt,  Fraud.  Con- 
vey. (3d  Ed.)  {  59;  1  Freeman,  Executions,  i 
136;  Judson  v.  Lyford,  84  Cal.  505,  24  Pac. 
286;  Potter  v.  Adams,  125  Mo.  118,  28  S.  W. 
490. 46  Am.  St.  Rep.  468;  Thompson  v.  Baker, 
141  U.  S.  648,  12  Sup.  Ct.  80,  35  L.  Ed.  889, 
and  many  of  the  authorities— hold  he  may 
maintain  an  action  of  ejectment  thereon 
against  the  fraudulent  grantee.  14  Am.  & 
Eng.  Knc.  Law  (2d  Ed.)  312.  It  would  seem, 
therefore,  that  tbe  law  action  of  FUk  v. 
Wood  could  probably  have  been  defeated  by 
proof  that  the  conveyance  to  the  plaintiff 
therein  was  made  and  accepted  for  the  pur- 
pose of  hindering,  delaying,  and  defrauding 
creditors;  but  the  defense  would  not  have 
been  as  complete  as  in  equity.  It  would  have 
resulted  In  a  defeat  of  the  particular  action; 
but  the  fraudulent  deed  would  still  have  re- 
mained a  matter  of  record,  apparently  valid, 
and  a  cloud  upon  the  title  of  tlie  plaintiffs. 
A  purchaser  at  an  execution  sale  of  property 
fraudulently  conveyed  may  not  be  required 
to  resort  to  equity  to  have  the  fraudulent 
conveyance  canceled  and  annulled,  yet  such 
li  a  common  and  well-recognized  head  of 
equity  Jurisdiction.  Equity  acts  in  personam, 
and  fraud  is  one  of  the  grounds  of  Its  interpo- 
sition. The  existence  of  a  remedy  at  law 
does  not  Interfere  with  the  right  of  a  pur- 
chaser at  an  execution  sale  to  apply  to  equi- 
ty to  annul  or  cancel  a  fraudulent  convey- 
ance made  by  the  execution  debtor,  thereby 
removing  a  cloud  from  his  title.  Wait, 
Fraud.  Convey.  (.3d  Ed.)  !  60;  Eaton  v.  Trow- 
bridge, 38  Mich.  456.  Indeed,  equity  alone 
can  disentangle  tbe  title  from  the  doubt  and 
embarrassments  which  would  otherwise  in- 
terfere with  the  full  enjoyment  of  the  prop- 
erty and  the  free  dlsirasition  thereof.  The 
remedy  given  a  defendant  in  a  law  action  by 
section  391,  B.  &  C.  Comp.,  of  filing  a  com- 
plaint in  equity  in  tbe  nature  of  a  cross-bill, 
when  he  is  entitled  to  relief  arising  out  of 
facts  requiring  the  lnteri>ositlon  of  a  court 
of  equity,  is  as  broad  as  that  which  be  might 
invoke  by  an  original  bill.  If  It  is  germane  to 
tbe  matter  Involved  in  tbe  action  at  law  and 
material  to  bis  defense,  and,  unless  the  rem- 
edy at  law  is  "as  practical  and  eflBcient  to 
the  ends  of  Justice  and  Its  prompt  adminis- 
tration as  the  remedy  in  equity,"  be  may  file 
his  cross-bill,  notwithstanding  he  may  have 
a  defense  at  law.  South  Portland  I>and  Co. 
V.  Monger.  36  Or.  457,  473,  54  Pac.  815,  00 
Pac.  5:  Fire  Association  v.  Allesina  (Just  de- 
cided) 77  Pac.  123. 
77  P.— • 


The  appeal  In  this  case  was  perfected  Sep- 
tember 29,  1903.  The  brief  was  filed  October 
28th,  but  was  not  served  until  three  days 
thereafter.  Tbe  delay  in  filing  and  serving 
the  brief  was  insignificant,  and  no  doubt  due 
to  excusable  neglect,  and  is  therefore  no 
ground  for  an  affirmance  of  the  decree. 

As  the  court  was  in  error  in  sustaining  the 
demurrer  to  the  cross-bill,  the  decree  will  be 
reversed,  and  the  cause  remanded  for  such 
further  proceedings  as  may  be  proper,  not 
inconsistent  with  this  opinion. 


GOLTRA  V.  PENLAND. 
(Supreme  Court  of  Oregon.     June  27,   1904.) 

CONVEBSION  —  EVIDENCE  —  ADMIS9IB1T.ITY  — 
WITNESSES  —  CBOSS-EXAMINATION  —  EXECU- 
TORS— CLAIMS  AGAINST  ESTATE  —  PRESENTA- 
TION —  ALLOWANCE  —  BEA80NABLB  TIME- 
QUESTION  FOB  JUBT— ACTIONS— SUFriCIENCY 
or  EVIDENCE— STATUTES— CONSTBUCTION. 

1.  In  an  action  for  conversion  of  sheep  by 
one  oaring  for  them  on  shares,  declarations  of 
a  person  who  delivered  wool  for  defendant  to  a 
warehouseman  as  to  the  ownership  of  the  sheep 
from  which  the  wool  was  clipped  were  outside 
the  scope  of  such  person's  authority  as  agent, 
and  were  inadmissible. 

2.  Where,  in  an  action  against  an  executrix, 
her  attorney,  on  direct  examination,  testified  for 
plaintiff  as  to  the  presentation  of  the  claim  for 
allowance,  it  was  not  proper  cross-examination 
to  elicit  testimony  as  to  a  conversation  between 
soid  attorney  and  the  decedent  in  which  de- 
ce<1ent  had  denied  being  indebted  to  plaintiff, 
as  B.  &  C.  Comp.  i  849,  permits  cross-exam- 
ination merely  as  to  any  matter  stated  in  direct 
examination  or  connected  therewith. 

3.  T'nder  B.  &  C.  Comp.  {  388,  providing  that 
no  action  shall  be  commenced  against  an  ex- 
ecutor until  the  claim  has  been  presented,  the 
executor  has  a  reasonable  time  after  presenta- 
tion of  a  claim  to  act  thereon,  and,  it  he  neg- 
lects to  act  within  that  time,  the  claim  may  be 
treated  as  disallowed.  Therefore  an  instruction 
that  the  plaintiff  must  prove  that  he  presented 
his  claim  for  the  demand  sued  on.  and  that  the 
same  was  rejected  before  action  was  com- 
menced, but  the  refusal  of  the  executrix  to  act 
upon  such  claim  after  having  the  same  in  her 
possession  for  a  reasonable  time,  and  neither 
approving  nor  rejecting  the  same,  would  amount 
to  a  rejection  of  the  claim,  was  erroneous  as 
making  the  rejection  of  the  claim  to  rest  on 
refusal  to  act,  and  not  defining  a  "reasonable 
time." 

4.  Where  the  length  of  time  was  undisputed, 
and  no  excuse  was  offered  for  delay,  the  ques- 
tion as  to  whether  it  was  a  reasonable  time  was 
for  the  court,  and  not  for  the  jury. 

5.  !Six  months,  without  excuse  for  delay,  was 
a  reasonable  time,  as  a  matter  of  law,  for  an 
eieCTitrix  to  act  on  a  claim  presented. 

6.  B.  &  C.  Comp.  i  1161,  providing  that  no 
claim  which  shall  have  been  rejected  by  the 
executor  or  administrator  shall  be  allowed  by 
any  court,  referee,  or  jury,  except  upon  some 
competent  or  satisfactory  evidence  other  than 
the  testimony  of  the  claimant,  applies  only  on 
the  trial  on  the  merits  of  a  rejected  claim,  and 
not  to  the  preliminary  question  as  to  whether 
there  was  due  presentation  and  disallowance 
within  a  reasonable  time. 

7.  The  statute  does  not  mean  that  the  other 
evidence  aside  from  the  testimony  of  the  claim- 
ant must  of  itself  be  sufficient,  but  that  there 
must  be  other  material  and  pertinent  testimony 
supporting  that  given  by  claimant,  sufficient  to 
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go  to  the  jury,  and  on  which  it  might  find  a 
verdict. 

8.  Where  plaintiff  claimed  that  defendant's 
testntor  had  had  a  number  of  sheep  belonging 
to  plaintiff,  caring  for  them  on  shares,  and  that 
a  settlement  was  had,  determining  the  number 
of  sheep  belonging  to  plaintiff,  and  the  lease 
extended  for  another  year,  during  which  time 
the  testator  converted  the  sheep,  it  was  incum- 
bent on  plaintiff  to  prove  that  at  the  time  of 
settlement  the  testator  had  sheep  belonging  to 
plaintiff;  and,  if  he  had  none,  the  settlement 
would  not  transfer  the  ownership  of  sheep  to 
plaintiff,  unless  they  were  selected  and  identi- 
fied in  some  way. 

Appeal  from  Circuit  Court,  Morrow  Coun- 
ty;   W.  R.  Ellis,  Judge.  , 

Action  by  W.  H.  Goltra,  executor  of  Hugh  ; 
Fields,  deceased,  against  Jane  Penlaud,  ex-  | 
ecutrlx  of  William  Penland,  deceased.    Judg- 
ment  for  defendant,    and  plaintiff   appeals. 
Reversed. 

This  action  was  commenced  September  28, 
1901,  by  Hugh  Fields  against  the  executrix 
of  the  estate  of  William  Penland,  deceased, 
to  recover  the  value  of  certain  sheep  alleged 
to  have  been  converted  by  Penland  to  his 
own  use.  The  complaint  alleges,  in  sub- 
stance, that  for  several  years  prior  to  June 
1,  1900,  Penland  had  in  bis  possession  a  band 
of  ewe  sheep,  the  property  of  Fields,  w^hich 
he  had  been  keeping  on  the  shares;  that, 
on  or  about  the  day  named,  he  and  Fields 
had  nn  accounting  and  settlement  as  to  such 
sheep,  and  it  was  ascertained  and  agreed 
between  them  that  Penland  then  had  in  his 
possession  2,888  bead  of  ewes  and  821  lambs 
belonging  to  Fields,  which  be  was  to  keep 
on  shares  for  another  year,  and  then  return 
them  to  Fields,  together  with  his  share  of 
the  wool  and  increase;  that,  in  pursuance 
of  such  agreement,  Penland  retained  posses- 
sion of  the  sheep  until  November,  1900,  when, 
without  the  knowledge  or  consent  of  Fields, 
he  wrongfully  and  unlawfully  sold  and  dis- 
posed of  them,  and  appropriated  the  pro- 
ceeds to  his  own  use,  to  the  plaintiff's  dam- 
age in  the  sum  of  $10,300;  that  Penland 
died  in  February,  1901,  and  defendant  was 
duly  appointed  executrix  of  his  estate ;  that 
on  April  18,  1901,  Fields  duly  presented  to 
her  his  claim  for  the  value  of  the  sheep  so 
converted  by  her  testator,  but  she  has  re- 
fused to  pass  upon  the  same,  and  has.  there- 
fore, in  law,  rejected  It.  Fields  died  in  No- 
vember, 1901,  and  the  plaintiff,  having  been 
appointed  his  executor,  was  duly  substitut- 
ed in  his  place.  Thereafter  the  defendant 
answered,  denying  the  material  allegations 
of  the  complaint,  except  the  death  of  Pen- 
land  and  her  appointment  as  executrix,  and 
affirmatively  alleging  that  on  or  about  the 
1st  of  April,  1901,  the  plaintiff  pretended  to 
present  to  her  an  alleged  claim  against  the 
estate  of  her  decedent,  and  that  she  has  re- 
tained the  same  for  Investigation,  but  has 
neither  allowed  nor  rejected  It.  For  a  fur- 
ther and  separate  defense,  it  is  alleged  that 
In  1897  I'enland  had  In  his  possession  alMut 
800  sheep  belonging  to  Fields,  which  at  the 


latter's  request  he  sold,  and  that  he  account- 
ed to  him  for  the  proceeds  In  full.  The  cause 
was  tried  before  a  jury,  resulting  in  a  ver- 
dict and  judgment  for  the  defendant,  and 
the  plaintiff  appeals. 

H.  H.  Hewitt,  for  appelhint    G.  W.  PUeliw 
and  H.  S.  Wilson,  for  respondent 

BEAN,  J.  (after  stating  the  facts).  Phil 
Cohn,  a  warehouseman,  testified  that  in  the 
years  1899  and  1900  one  Lassen  delivered 
wool  nt  his  warehouse  for  the  account  of 
Penland,  which  Penland  afterward  said  be- 
longed to  Fields.  The  ■witness  was  there- 
upon asked  to  relate  any  conversation  he 
bad  with  Lassen  at  the  time  the  wool  was 
delivered  in  1900  about  its  coming  from 
Fields'  sheep;  counsel  stating  that  be  ex- 
pected to  prove  by  the  witness  that  Lassen 
said  It  was  Fields'  share  of  the  wool  clipped 
from  the  sheep  belonging  to  bim,  which  Pen- 
land  was  running  on  the  shares.  An  objec- 
tion to  the  evidence  was  sustained,  and,  we 
think,  properly.  There  was  no  testimony 
that  Lassen  was  the  agent  of  Penland  for 
any  purpose,  unless  it  is  to  be  inferred  from 
the  fact  that  be  delivered  the  wool  at  the 
warehouse,  and  that  would  not  be  sufficient 
to  make  his  declarations  as  to  the  title  or 
ownership  of  the  wool  competent  evidence 
against  Penland.  Zorn  v.  Llvesley  (Or.)  75 
Pac.  1057.  Where  the  act  of  an  agent  will 
bind  his  principal,  his  declarations  in  respect 
to  the  subject-matter.  If  made  at  the  time 
and  forming  a  part  of  the  transaction,  are 
competent  against  the  principal;  but.  If  the 
declarations  are  concerning  a  matter  not 
within  the  scope  of  the  agent's  authorltj-. 
the  principal  is  not  affected  by  them  in  any 
way,  even  though  they  nia.v  be  made  at  a 
time  when  the  agent  is  lawfully  transacting' 
some  business  for  blm.  Northern  Pacific 
Lumber  Co.  v.  Mill  Co.,  29  Or.  221,  44  Pnc. 
28«;  First  National  Bank  v.  Linn  County 
Bank,  30  Or.  290,  47  Pac.  614;  Wlcktorwltz 
V.  Insurance  Co.,  31  Or.  5(8),  51  Pac.  75 ; 
Van  Vechten  v.  Smith  (lowo)  13  N.  W.  9«: 
1  Greenleaf,  Ev.  (14th  Ed.)  |  114.  Lasseu. 
If  he  was  on  agent  of  Penland  at  all,  bad 
no  authority  to  deal  with  the  wool  In  any 
way  except  to  deliver  It  at  the  warehouse, 
and  any  statements  or  declarations  he  may 
have  made  as  to  the  title  or  ownership  were 
entirely  outside  the  scope  of  his  anthorit.v. 
and  did  not  explain  or  characterize  any  act 
he  was  authorized  to  perform  by  virtue  of 
his  employment. 

G.  W.  Phelps,  one  of  the  attorneys  for  the 
defendant  executrix,  was  culled  by  the  plain- 
tiff for  the  purpose  of  proving  due  presenta- 
tion of  the  claim  sued  uiwn.  On  his  exami- 
nation In  chief,  he  testified  that  a  certain 
Identified  claim  was  presented  to  hlni  by 
Fields  about  the  time  it  was  made  out,  but 
no  questions  were  asked  him  concerning  any 
conversations  he  had  with  Fields  at  the 
time,  nor  did  he  testify  on  that  subject    Ou 
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cross-examiuatloii,  however,  he  was  allowed 
to  testify  that  at  the  time  the  claim  was 
presented  he  told  Fields  that  Penland  said 
he  did  not  have  any  sheep  belonging  to  him, 
and  also:  "I  told  Mr.  Fields,  among  other 
things,  that  Mr.  Penland,  about  the  time 
that  this  Peuland  Lire  Stock  &  Land  Com- 
pany, a  corporation  [was  formed] — that,  when 
the  question  came  up  as  to  turning  over 
all  the  property  to  this  new  corporation, 
I  asked  him  whether  or  not  he  had  any 
sheep  belonging  to  Mr.  Fields,  and  Penland 
at  that  time  said  'No,'  and  made  some 
such  remark  as  that  'The  old  fool  Is  crasy. 
I  don't  owe  him  a  cent.' "  This  was  not 
proper  cross-examination,  and,  the  evidence 
itself  being  incompetent  and  obviously  In- 
Jorious  to  the  plaintiff,  the  motion  to  strike 
it  out  should  have  been  sustained.  The  right 
to  cross-examine  a  witness  is  a  valuable  one, 
and  should  not  be  unnecessarily  restricted, 
yet  it  must  be  limited  to  matter  stated  by 
the  witness  on  his  direct  examination,  or 
be  connected  therewith.  A  witness  cannot 
upon  cross-examination  be  questioned  with 
regard  to  that  which  does  not  tend  to  Im- 
peacb,  rebut,  explain,  modify,  or  in  some 
way  qualify  anything  he  has  testified  to  on 
his  examination  in  chief.  He  can  only  be 
examined  on  other  matters  by  the  examin- 
ing party  making  him  his  own  witness.  The 
statute  provides:  "The  adverse  party  may 
(Toss-examine  the  witness  as  to  any  matter 
iitated  in  bis  direct  examination,  or  connect- 
ed therewith."  B.  &  C.  Ck)mp.  §  849.  "Un- 
der this  statute,"  says  this  court  in  Ah  Doon 
T.  Smith,  25  Or.  89,  93,  34  Pac.  1093,  1094, 
"and  the  rule  there  provided,  a  party  has 
no  right  to  cross-examine  a  witness  except 
as  to  facts  and  circumstances  stated  on  his 
ilirect  examination,  or  connected  therewith; 
bat,  within  this  limitation,  great  latitude 
should  be  allowed  in  conducting  the  exami- 
nation. It  should  not  be  limited  to  the  ex- 
act facts  stated  on  the  direct  examination, 
but  may  extend  to  other  matters  which  tend 
to  limit,  explain,  or  qualify  them,  or  to  rebut 
or  modify  any  inference  resulting  therefrom, 
provided  they  are  directly  connected  with 
the  matter  stated  in  the  direct  examina- 
tion." See,  also,  to  the  same  effect,  Sayres 
V.  Allen,  25  Or.  211,  35  Pac.  254;  'Williams 
V.  Culver,  39  Or.  341,  64  Pac.  763 ;  Rapalje, 
Law  of  Witnesses,  $  24C.  Now,  the  only  fact 
in  this  regard  testified  to  by  Phelps  on  his 
direct  examination  was  that  a  certain  veri- 
fied claim  of  Fields  against  Penland's  estate 
had  been  presented  to  the  executrix,  through 
hUn,  for  allowance.  The  plalntifC  did  not 
ask  for  any  conversation  between  the  wit- 
ness and  Fields,  nor  did  he  offer  to  show 
any  declaration  of  either  of  the  parties.  He 
simply  sought  to  prove  by  the  witness  that 
the  claim  had  in  fact  been  presented.  The 
evidence  elicited  on  cross-examination  as  to 
what  the  witness  told  Fields  at  the  time 
about  Penland's  statements  concerning  the 
subject-matter  of  the  claim  was  in  no  way 


connected  with  the  proof  of  its  presentation; 
nor  did  it  tend  to  limit,  qualify,  rebut,  or 
explain  in  any  manner  the  direct  examina- 
tion. It  was  therefore  not  proper  cross-ex- 
amination, and,  as  the  evidence  was  other- 
wise incompetent,  and  obviously  injurious  to 
the  plaintiff,  it  cannot  be  said  that  the  er- 
ror was  harmless. 

The  court  instructed  the  Jury:  "In  order 
to  recover  in  an  action  of  this  sort  against 
the  executrix  of  the  last  will  and  testament 
of  a  deceased  person,  the  plaintiff  must  al- 
lege and  prove,  among  other  things,  that 
he  presented  hia  claim  for  the  demand  sued 
upon,  and  that  the  same  was  rejected,  before 
action  was  commenced;  but  the  refusal  of 
the  executrix  to  act  upon  such  claim,  if  you 
find  from  the  evidence  she  did  so  refuse,  aft- 
er having  the  same  in  her  possession  for  a 
reasonable  time,  and  did  neither  approve 
nor  reject  the  same,  nor  take  action  there- 
on, such  action  on  her  part  would  amount 
to  a  rejection  of  the  claim."  Objection  was 
made  to  this  Instruction  because  "it  failed 
to  state  what  a  reasonable  time  is,  and  is 
not  a  correct  statement  of  the  law  applica- 
ble to  the  case."  The  Instruction,  we  think, 
is  erroneous  for  two  reasons:  It  made  the 
question  of  the  rejection  of  the  claim  depend 
upon  the  refusal  of  the  executrix  to  act  upon 
it,  when  a  mere  failure  or  neglect  to  do  so 
would  have  been  sufiicient;  and  it  left  the 
determination  of  what  was  a  reasonable  time 
after  the  presentation  of  the  claim  in  which 
to  allow  or  reject  it  as  a  question  of  fact 
for  the  Jury.  The  statute  provides  that  no 
action  shall  be  commenced  against  an  exec- 
utor or  administrator  until  the  claim  of  the 
plaintiff  bias  been  presented  and  disallowed 
(B.  &  C.  Comp.  {  388),  but  if  the  administra- 
tor neither  allows  nor  rejects  the  claim  with- 
in a  reasonable  time  after  its  presentation, 
it  will  l>e  deemed  disallowed,  and  the  cred- 
itor may  bring  an  action  thereon  (2  Woer- 
ner.  Law  of  Administration  [2d  Ed.]  |  390; 
1  Abbott,  Probate  Law,  i  473).  The  execu- 
tor or  administrator  has  a  reasonable  time 
after  the  presentation  of  a  claim  against  the 
estate  of  his  decedent  in  which  to  examine 
it  and  determine  whether  he  will  allow  or 
reject  it,  but,  if  he  falls  to  do  either  within 
such  time,  the  claim  will.  In  law,  be  disal- 
lowed, and  it  is  immaterial  whether  his  fail- 
ure to  act  is  due  to  an  afflrmative  refusal 
or  not.  For  this  reason  the  language  of  the 
instruction  was  at  least  tecbulcally  inaccu- 
rate, and  may  have  misled  the  Jury. 

The  more  serious  objection  to  the  instruc- 
tion, however,  is  that  it  left  the  question 
whether  the  defendant  had  a  reasonable  time 
after  the  presentation  of  the  claim  in  which 
to  allow  or  reject  it  as  one  of  fact  for  the 
Jury.  The  complaint  alleges  that  the  claim 
was  presented  to  the  executrix  for  allowance 
on  the  18th  of  April,  1901,  and  the  answer 
says  that  it  was  presented  on  or  about  the 
1st  of  that  month.  The  action  was  commenc- 
ed September  2Sth  following,  so  that  it  is 
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admitted  by  the  record  that  It  was  almost 
six  months  from  the  time  of  the  presenta- 
tion of  the  claim  to  the  commencement  of 
the  action ;  and,  as  there  was  no  reason 
offered  by  the  defendant  for  her  delay  In  not 
passing  upon  the  claim,  the  question  as  to 
whether  she  had  had  a  reasonable  time  In 
which  to  do  so  was  for  the  court,  and  not 
for  the  jury.  "Generally,  what  is  a  reason- 
able time,"  says  Mr.  Justice  Strahan  in 
Flelschuer,  Mayer  &  Co.  v.  Kubli,  20  Or.  339, 
25  Pac.  1086,  "when  the  facts  are  undisputed. 
Is  a  question  of  law  for  the  court."  The 
same  rule  is  stated  by  Mr.  Justice  Wolrer- 
ton  In  Howell  v.  Johnson,  38  Or.  571,  C4 
Pac.  639.  It  Is  undisputed  that  the  claim 
was  presented  to  the  executrix  by  the  Ist  of 
April,  and  was  in  her  possession  six  months 
later,  when  the  action  was  commenced.  This 
was  "clearly  a  reasonable  length  of  time  in 
which  to  determine  whether  she  would  allow 
or  reject  It.  The  court  should  have  so  de- 
clared as  a  matter  of  law,  and  not  left  the 
question  for  the  Jury.  In  Willis  v.  Marks,  20 
Or.  493,  45  Pac.  293,  a  claim  against  an  es- 
tate was  presented  to  the  administrator  on 
the  8th  of  January,  a  demand  for  Its  return 
made  by  the  claimant  on  the  9th  of  the  fol- 
lowing April,  and  an  action  of  replevin 
commenced  about  two  months  thereafter; 
and  the  court  held  that  the  administrator 
was  entitled  to  hold  the  claim  a  reasonable 
length  of  time  after  its  presentation  for  ex- 
amination, to  determine  whether  it  should 
be  allowed  or  rejected,  but  that  a  reasonable 
time  had  elapsed,  and  plaintifT  could  there- 
fore maintain  an  action  of  replevin  to  re- 
cover possession  thereof. 

The  deposition  of  Hugh  Fields  was  taken 
prior  to  his  death,  and  read  on  the  trial. 
He  testified,  among  other  things,  that  the 
last  of  April  or  the  first  of  May,  1901,  he 
presented  to  Mr.  Phelps,  the  attorney  for  the 
executrix,  for  allowance,  a  verified  claim 
sued  upon,  and  that  he  subsequently  en- 
deavored to  get  the  executrix  to  pass  upon 
It,  but  could  not  do  so.  The  court  Instructed 
the  Jury  that  they  "must  not  find  for  the 
plaintiff  upon  any  point,  except  there  is 
competent  or  satisfactory  testimony  other 
than  the  deix>sition  of  the  claimant,  Hugh 
Fields,  and  this  is  true  even  though  you 
should  believe  the  testimony  of  Fields  upon 
said  point."  The  questions  as  to  whether 
the  claim  sued  utJon  had  been  presented  to 
the  executrix  and  rejected  by  her,  or  had 
been  retained  an  unreasonable  length  of 
time,  were  submitted  to  the  Jury;  and, 
under  this  Instruction,  they  wei*e.  In  effect, 
told  that  they  could  not  find  in  favor  of 
the  plaintiff  upon  such  issues,  except  upon 
some  evidence  other  than  that  of  Fields, 
even  though  they  should  believe  his  testi- 
mony. This  we  conceive  to  be  an  erroneous 
construction  of  section  1161  of  the  statute, 
which  provides  that,  when  a  claim  has  been 
presented  to  an  executor  or  administrator,  he 
shall  indorse  thereon  the  words  "Examined 


and  appi-oved,"  with  the  date  thereof,  and 
sign  the  same  ofl5cIally,  if  he  Is  satisfied  that 
the  claim  is  Just;  if  not,  be  shall  Indorse 
thereon  the  words  "Examined  and  reject- 
ed," with  the  date  thereof,  and  sign  the 
same  ofllcially,  and  that  "no  claim  which 
shall  have  been  rejected  by  the  executor  or 
administrator,  as  aforesaid,  shall  be  allowed 
by  any  court,  referee,  or  Jury,  except  uiwn 
some  competent  or  satisfactory  evidence 
other  than  the  testimony  of  the  claimant." 
The  purpose  of  this  statute  is  apparent.  It 
Is  to  protect  the  estates  of  deceased  persons 
against  false  and  fraudulent  claims,  and  to 
guard  against  false  testimony.  The  death 
of  a  contracting  party  often  renders  it  diffi- 
cult, If  not  Impossible,  for  his  represeut;j- 
tlve  to  show  the  Invalidity  of  a  claim 
against  his  estate,  or  to  defend  against  It; 
and  therefore  the  statute  has  provided  that, 
when  the  lips  of  one  party  are  closed  by 
death,  the  testimony  of  the  survivor  shall 
not  be  sufficient  alone  to  establish  a  claim 
against  the  estate  of  the  deceased.  Before 
an  action  can  be  brought  against  an  executor 
to  establish  a  liability  against  the  estate, 
however,  it  must  be  shown  that  the  claim 
has  been  duly  presented  to  him  and  disal- 
lowed, or  that  he  has  retained  it  an  unrea- 
sonable length  of  time,  and  the  statute  re- 
ferred to  can  have  no  application  to  a  trial 
of  this  preliminary  question.  It  Is  only  on 
the  trial  of  the  merits  of  a  rejected  claim 
that  it  can  apply.  The  issue  as  to  whether 
the  claim  has  been  presented  and  rejected  is 
not  within  the  purpose  of  the  statute,  or  the 
mischief  intended  to  be  remedied.  It  is  au 
Issue  to  be  determined  from  the  testimony 
of  living  witnesses,  to  be  tried  out  as  any 
other  question  of  fact,  and  decided  uiK>n  the 
preiwnderance  of  the  evidence.  When  It 
comes  to  the  trial  of  the  merits,  the  statute 
applies.  It  must  be  first  shown,  however, 
that  the  claim  has  been  presented  to  the 
executrix  and  rejected  by  her,  and  this  can 
be  done  by  any  evidence  satisfactory  to  the 
trier  of  fact.  The  statute  says  that  no  claim 
which  has  been  rejected,  etc.,  shall  be  al- 
lowed, except  upon  a  certain  character  of 
pi-oof,  but  it  says  nothing  about  the  proof 
necessary  to  establish  the  preliminary  issue 
of  the  presentation  and  rejection  of  the 
claim.  The  meaning  of  the  statute  when  it 
applies  is  not  easy  to  determine.  It  pro- 
vides that  a  claim  which  has  been  disallowed 
by  an  executor  shall  not  be  allowed  by  any 
court  or  Jury,  except  upon  some  "competent 
or  satisfactory"  evlden^je  other  than  the  tes- 
timony of  the  claimant.  Whether  this  means 
that  the  claim  shall  not  be  allowed  unless  the 
testimony  of  the  claimant  Is  corroborated  by 
other  pertinent  and  competent  testimony,  or 
whether  his  evidence  shall  be  entirely  disre- 
garded and  the  claim  disallowed  unless 
there  is  other  evidence  in  the  case  auflicleiit 
to  satisfy  the  trier  of  fact  of  the  Justness  of 
the  claim.  Is  the  Imiiortant  question.  The 
language  of  the  statute  is  contradictory.    It 
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says  the  evidence  shall  be  competent  or  sat- 
isfactory, and  these  terms  are  not,  In  law, 
synonymous.  By  "competent  evidence"  is 
meant  that  which  the  nature  of  the  fact 
to  be  proved  requires — such  as  the  produc- 
tion of  a  writing  when  Its  contents  are  the 
subject  of  Inquiry.  1  Greenleaf,  Ev.  (14th 
Ed.)  i  2.  Satisfactory  evidence,  on  the  other 
hand.  Is  that  evidence  which  ordinarily  pro- 
duces moral  certainty  or  conviction  In  an  un- 
prejudiced mind  (B.  &  C.  Comp.  $  688),  or 
as  Mr.  Greenleaf  says,  such  as  "ordinarily 
(satlsfles  an  unprejudiced  mind  beyond  rea- 
sonable doubt"  1  Greenl.  Ev.  (14th  Ed.)  S 
2.  Evidence  may  therefore  be  competent, 
and  not  satisfactory.  And  It  may  be  satis- 
factory to  the  trier  of  fact,  and  not  be  com- 
petent— snch  as  secondary  evidence  of  the 
contents  of  a  writing,  without  the  writing 
itself  being  accounted  for.  The  statute, 
therefore,  cannot  mean  that  evidence  other 
than  that  of  the  claimant,  either  competent 
or  satisfactory,  will  b«  sufficient  to  establish 
the  claim.  Competent  evidence  would  be 
snch  merely  as  the  nature  of  the  case  re- 
quires, and  might  be  very  slight  and  Insuffl- 
dent,  while  satisfactory  evidence  would  re- 
quire proof  to  a  moral  certainty,  if  not  be- 
yond a  reasonable  doubt,  and  that  is  more 
than  the  law  requires  in  a  civil  case.  The 
statute,  therefore,  must  be  construed  accord- 
ing to  its  spirit  and  purpose,  and  the  evil 
sought  to  be  remedied,  rather  than  the  tech- 
nical meaning  of  the  words  used.  Loolilng 
at  it  from  this  standpoint  and  Iceeplng  in 
tall  recognition  Its  purpose,  which  is  to 
avoid  the  injustice  which  might  follow  from 
the  allowance  of  a  claim  against  the  estate 
of  a  deceased  person  on  the  testimony  of  the 
claimant  alone,  the  reasonable  interpretation 
seems  to  be  that  the  testimony  of  the  claim- 
ant is  not  sufficient,  but  there  must  be  other 
material  and  i)ertlnent  testimony  supporting 
or  corroborating  that  given  by  him,  sufficient 
to  go  to  the  jury  and  upon  which  it  might 
find  a  verdict,  so  that  the  decision  may  rest 
upon  some  evidence  other  than  that  of  the 
claimant.  This  is  substantially  the  construc- 
tion of  the  statute  Indicated  in  Qulnn  v. 
Gross,  24  Or.  151,  33  Pac.  535,  and  Harding 
T.  Grim,  25  Or.  50tf,  30  Pac.  634,  although  in 
neither  of  these  cases  was  the  direct  ques- 
tion presented.  It  was  evidently  not  intend- 
ed by  the  Legislature  ttiat  the  evidence  of 
the  claimant  should  be  entirely  ignored  or 
disregarded.  If  such  had  been  the  purpose, 
it  would  have  been  so  provided.  In  many 
of  the  states,  when  one  of  the  centractiug 
parties  to  a  litigated  obligation  is  dead,  the 
other  Is  not  permitted  to  testify.  1  Wharton, 
Ev.  (2d  Ed.)  S  466;  2  Woerner,  Administra- 
tion (2d  Ed.)  I  398;  Bradner,  Ev.  |  14.  Our 
statute,  however,  does  not  go  to  that  ex- 
tent. The  claimant  in  an  action  against  an 
estate  is  a  competent  witness  in  his  own  be- 
half CB.  &  C.  Comp.  i  722),  but  his  testimony 


is  not  of  itself  sufficient  to  establish  his 
claim.  Section  1161  is  practically  an  enact- 
ment of  the  English  equity  rule,  which  is 
that  "a  pecuniary  demand  against  the  es- 
tate of  a  deceased  person  will  not  be  con- 
sidered and  established  by  the  oath  of  the 
person  making  such  claim,  unsupported  by 
any  other  evidence."  Wharton,  Ev.  (2d  Ed.) 
t  467. 

The  remaining  assignments  of  error  are 
based  upon  instructions  given.  It  is  unneces- 
sary to  set  out  the  Instructions  in  full,  or  to 
notice  them  in  detail,  for  they  are  lengthy 
and  would  unnecessarily  encumber  this 
opinion,  and  many  of  the  questions  Involved 
have  already  been  disposed  of.  The  only 
point  remaining  to  be  noticed  Is  the  instruc- 
tion to  the  effect  that  plaintiff  could  not  re- 
cover in  this  action  unless  Penlaud,  at  the 
time  of  the  alleged  settlement  between  him- 
self and  Fields  in  May,  1900,  had  in  his  pos- 
session sheep  belonging  to  Fields,  or  unless 
certain  sheep  were  then  set  aside  and  ap- 
propriated to  the  contract,  so  that  they 
could  be  identified,  and  Penland  thereafter 
converted  them  to  his  own  use.  In  other 
words,  that  if  Penland  had,  prior  to  the  al- 
leged settlement,  sold  and  disposed  of  all 
the  sheep  previously  leased  to  him  by  Fields, 
and  converted  the  proceeds  to  his  own  use, 
the  plaintiff  could  not  recover,  even  if  he 
had  concealed  that  fact  from  Fields,  and 
Fields  had,  In  ignorance  thereof,  made  the  al- 
leged settlement  and  agreement  of  leasing 
in  May,  1900.  The  theory  of  the  plaintiff's 
case  Is  that  Fields  was  the  owner  of  a  band 
of  sheep  which  Penland  had  been  running 
and  caring  for  along  with  sheep  of  his  own 
for  a  number  of  years  prior  to  May,  1900; 
that  Fields  had  not  seen  the  sheep  for  some 
time,  and  did  not  know  the  number  he  own- 
ed; that  about  that  time  he  and  Penland 
had  a  mutual  accounting  and  settlement  as 
to  the  number  of  sheep  in  Penland's  posses- 
sion belonging  to  Fields,  and  Penland  agreed 
to  lease  them  for  another  year  on  shares, 
at  the  expiration  of  which  time  he  was  to 
return  the  sheep  to  Fields,  less  a  certain 
per  cent,  for  loss,  with  his  share  of  the  in- 
crease and  wool;  that,  in  violation  of  such 
agreement,  and  before  the  expiration  of  the 
lease,  he  sold  and  disposed  of  the  sheep, 
and  appropriated  the  proceeds  to  his  own 
use.  The  action  is  for  the  conversion  of  the 
sheep  alleged  to  have  occurred  before  the 
expiration  of  the  lease.  It  was  necessary, 
therefore,  for  the  plaintiff  to  prove  that 
Penland  had  in  his  possession  at  the  time 
of  the  settlement  in  May  sheep  belonging 
to  Fields,  and  that  he  had  converted  them 
to  his  own  use.  The  settlement  and  agree- 
ment, If  made  as  alleged,  would  be  conclu- 
sive as  to  the  number  of  sheep;  but,  if 
Penland  had  no  sheep  at  the  time  belonging 
to  Fields,  the  agreement  would  not  transfer 
the  ownership  of  other  sheep  to  him,  unlew 
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they  were  selected  and  identified  In  some 
way.  It  would  probably  estop  Penland  and 
Ills  representatives,  in  an  action  for  a  breach 
of  the  contract  of  leasing,  or  for  a  failure 
to  return  the  sheep  at  the  exi)lratIon  of  tlie 
time,  to  deny  that  he  had  the  noml)er  of 
sheep  agreed  upon,  but  this  is  not  an  action 
of  that  character. 

It  follows  that  the  judgment  must  be  re- 
versed and  a  new  trial  ordered. 


JONES  T.  JONES. 

(Supreme  Court  of  Oregon.     June  27,  1904.) 

DIVOBCE— CBUEL     TBEATMENT— EVIDENCE. 

1.  Where,  in  an  action  for  divorce  on  the 
srouud  of  cruel  and  iubuman  treatment,  the 
evidence  disclosed  that  plaintiff  was  very  jeal- 
ous of  her  husband,  without  cause,  and  that  ha 
was  irritable,  and  that  they  fre<}uentl^  quar- 
reled and  assaulted  each  other,  in  which  en- 
counters they  were  quite  evenly  matched,  and 
plaintiff  stated  to  a  witness  on  one  occasion 
thai  "slie  tboueht,  if  it  came  right  down  to  a 
rough  and  tumble  fight,  she  could  lick  him,"  a 
decree  dismissing  the  complaint  was  proper. 

Appeal  from  Circuit  Court,  Malheur  Coun- 
ty; M.  D.  Clifford,  Judge. 

Action  by  Hattic  Jones  against  William 
Jones.  From  a  decree  dismissing  the  suit, 
plaintiff  appeals.     Affirmed. 

Will  R.  King  and  R.  J.  Slater,  for  appellant 
John  L.  Rand,  for  respondent. 

MOORE,  C.  J.  This  is  a  suit  for  a  diTorce 
Instituted  by  the  wife  on  the  ground  of  cruel 
treatment.  The  defendant  also  sought  a 
separation  on  the  same  ground,  and  the 
cause,  being  at  issue,  was  tried  by  the 
court,  resulting  in  a  decree  dismissing  the 
suit,  and  the  plaintiff  appeals. 

A  careful  examination  of  the  testimony, 
consisting  of  569  pages,  including  exhibits, 
shows  that,  without  cause  therefor,  the  plain- 
tiff was  very  Jealous  of  her  husband;  that 
the  defendant  is  irritable,  and  during  their 
married  life  the  parties  have  frequently  quar- 
reled, resulting  on  several  occasions  in  as- 
saults committed  on  each  other.  In  these 
encounters  they  have  been  quite  evenly 
matched,  as  Is  Illustrated  by  the  testimony 
of  Mrs.  L.  Anderson,  who,  in  answer  to  a 
question  as  to  what  the  plaintiff  told  her 
about  whipping  her  husband,  replied:  "Well, 
she  said  she  thought  that,  if  It  came  right 
down  to  a  rough  and  tumble  fight,  she  could 
lick  him."  Xo  good  purjiose  can  be  subserved 
by  quoting  further  from  or  commenting  on 
the  testimony,  which.  In  our  opinion,  conclu- 
sively shows  that  the  plaintiff  was  a  willing 
and  active  participant  in  the  quarrels  aud  as- 
saults of  which  she  now  complains,  and, 
this  being  so,  she  is  not  entitled  to  a  divorce 
(Beckley  v.  Bockley,  23  Or.  226.  31  Pac.  470), 
and  hence  the  decree  is  affirmed. 


FRANK  et  al.  y.  STRATFORD-HANDCOCK 
et  al. 

(Supreme  Court  of  Wyoming.    June  27,  1904.) 

VENDOB  AND  FUBCHABEB — SPECIFIC  PEBFOBM- 
ANCE— MUTUALITY  OF  CONTRACT— ACTIONS — 
CONSIDEBATION  —  OFFEB— BEVOCATION— <XJN- 
DITIOXS  PKECEDENT  —  CON8TBUCTIQS  OF 
CLAUSES  —  FAILUBB  TO  FEBFOBM— LANDLORI> 
AND  TENANT— TENANCY  BY  SUFFEEANCE  — 
EFFECT— BECOGNITION  OF  TENANCY- BIGHT 
TO  POSSESSION. 

1.  A  purchaser  of  real  property,  with  notice 
of  a  ^rior  contract  to  convey  the  same,  takex 
it  subject  to  the  equitable  rights  of  the  original 
contractor  to  the  completiou  of  his  contract, 
and  may  be  compelled  to  perform  the  contract 
of  his  vendor,  on  a  bill  filed  against  him  and  his 
vendor  by  the  original  contractor ;  the  proper 
practice  in  such  case  being  to  direct  a  si>ecific 
performance  of  the  contract  by  the  subsequent 
purchaser. 

2.  Where  a  contract  ia  intended  to  bind  both 
parties,  or  is  of  such  a  nature  that  it  contains 
mutual  executory  provisions,  if  for  any  reason 
one  of  the  parties  is  not  bound,  he  cannot  com- 
pel performance  by  the  other;  but  contracts 
unilateral  in  form,  such  as  bonds  and  similar 
obligations,  and  optional  contracts  for  the  pur- 
chase and  sale  of  land,  founded  upon  a  proijcr 
and  sufiic'ieut  consideration,  may  be  enforced, 
although  in  the  latter  case  no  obligation  rests 
on  the  option  bolder  to  purchase. 

3.  i\ji  optional  agreement  to  convey  land, 
made  upon  a  proper  consideration,  or  forming 
a  part  of  a  lease  or  contract,  cannot  be  revok- 
ed by  the  vendor  within  the  period  granted  for 
the  exei-cise  of  the  option. 

4.  A  mere  proposal  without  consideration  cre- 
ates no  obligation,  unless  accepted  according  to 
its  terms,  and  may  be  withdrawn  at  any  time 
before  acceptance;  but,  if  it  is  allowed  to  re- 
main open  until  accepted,  it  will  become  a  bind- 
ing contract. 

5.  Where  an  option  given  on  a  consideration 
is  accepted  within  the  time  allowed,  and  accord- 
ing to  its  terms,  the  offer  and  acc-eptance  con- 
stitute a  contract  of  sale;  and  the  same  result 
follows  the  acceptance  of  a  mere  offer  before 
its  withdrawal. 

6.  An  agreement  in  a  lease,  granting  the  les- 
see the  privilege  of  purchasing  the  property 
within  a  stated  i)eriod  upon  specified  tenns,  is 
a  continuing  offer  to  sell,  which  is  supported  by 
the  lease  itself,  with  its  aflirinative  covenants, 
and  may  not  be  revoked  within  the  specified  pe- 
riod. 

7.  Conditions  precedent  to  the  exercise  of  n 
right  or  privelege  must  be  strictly  complied 
with. 

8.  Wliether  a  particular  provision  amounts  to 
a  condition  precedent,  or  not,  depends  on  the 
intention  of  the  grantor,  to  be  gathered  from 
the  whole  instrument  and  the  existing  facts. 

0.  An  agreement  provided  for  the  letting  of 
certain  property  on  consideration  of  the  pay- 
ment of  taxes  as  rental,  gave  the  lessee  the 
privilege  of  purchasing  the  property,  contain- 
ed certain  restrictive  covennnta  as  to  the  use  of 
the  premises,  and  concluded  with  an  agreement 
for  the  dei)0»it  of  J.'jOO  for  the  faithful  per- 
formance of  the  covenants  of  the  lease  and  the 
payment  of  taxes,  which  would  not  fall  due 
until  a  very  short  time  before  the  expiration  of 
the  term  created  by  the  lease.  Held,  that  the 
making  of  the  deposit  was  a  condition  precedent, 
without  complying  with  which  the  le8.see  was 
not  entitled  to  exercise  her  option  to  purchase. 

to.  I'nder   Rev.    St.   1809,   8   2772,   providing 
that  the  relations  of  landlord  and  tenant,  other 

f  2.  See  Speclfle  Parlormanc*.  vol.  M.  Cant.  Dig.  |f 

90,  »5.  S8. 
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than  a  tenaiu^  by  sufferance,  shall  not  exist 
by  operation  of  law,  one  in  possession  of  prop- 
erty is,  in  the  absence  of  any  other  showing,  a 
mere  tenant  by  sufferance,  so  that  snch  posses- 
sion cannot  be  regarded  as  imparting  vitality 
to  a  lease  the  conditions  of  which  have  not 
been  complied  with,  nor  as  a  part  performance 
of  a  contract  for  the  occupancy  of  land. 

11.  A  vendee  of  a  lessor,  who  was  not  a  party 
to  the  lease  contract,  could  not,  by  recognizing 
the  lease  after  her  purchase,  bjf  giving  notice 
of  her  right  to  declare  it  forfeited,  render  the 
Irase  effective,  so  as  to  make  au  obligation  con- 
tained therein  to  convey  the  premises  to  the 
lessee  binding  upon  her  vendor. 

12.  A  sale  of  property  in  good  faith  and  for 
a  valuable  consideration,  brought  to  the  knowl- 
edge of  the  bolder  of  a  voluntary  option  before 
any  attempted  acceptance  of  the  option,  consti- 
tutes a  sufficient  revocation  thereof. 

1.?.  Where  a  deed  and  contract  are  not  connect- 
ed by  the  evidence,  the  court  cannot  supply  the 
omission,  if  any,  by  inference. 

14.  Where  A.  gave  B.  an  option,  and  subse- 
qnently  sold  to  C,  who  had  knowledge  of  the 
option,  a  tender  by  B.  was  properly  made  to  A., 
aad  not  to  C. 

15.  One  who  did  not  perform  a  condition  preced- 
ent to  a  right  of  possession  under  a  lease  was 
not  entitled  to  retain  possession. 

10.  One  is  not  entitled  to  possession  of  proper- 
ty in  consequence  of  a  mere  option,  in  the  ab- 
MDce  of  an  express  stipulation  to  that  effect, 
at  least  until  he  makes  a  tender  and  demands 
a  deed. 

Error  to  District  Court,  Crook  County; 
Richard  H.  Scott,  Judge. 

Action  by  S.  Henrietta  Carlile-Kent  against 
Abe  Frank  and  Grace  E.  McKenzie.  There 
was  a  Judgment  for  plaintiff  and  defendants 
brought  error.  Since  the  submission  of  the 
I'ause,  defendant  in  error  died,  and  Claude 
Stratford-Handcock,  executor,  and  Mabel 
Stratford-Haudeock,  executrix  and  devisee,  of 
her  estate,  were  substituted.    Reversed. 

Nichols  &  Adams  and  Gibson  Clnrk.  for 
plaintiffs  In  error.  H.  A.  Alden  and  E.  E. 
Knterline,  for  defendants  In  error. 


POTTER,  J.  S.  Henrietta  Carllle-Kent  sued 
the  ])lnhiti(fs  in  error,  Abe  Frank  and  Grace 
K.  McKenzie,  for  the  siieolfic  performance  of 
an  alleged  contract  for  the  conveyance  of  cer- 
tain lands  situated  In  Crook  county,  entered 
into  by  Frank,  the  grantor  of  Mrs.  McKenzie, 
.ind  <lnnmge8  for  taking  and  witlihoUUug  pos- 
sj'ssion  of  the  i)remises.  The  allegations  of 
the  first  cause  of  action  are  substantially 
that  on  April  4,  1901,  Frank  was  the  owner 
of  the  lands,  and  on  that  date  entered  into  a 
written  agreement  with  plaintiff,  which  is  set 
out  in  hoc  verba;  that  thereafter,  and  on  the 
winie  day,  plaintiff  went  into  passession  of 
the  premises  under  the  terms  of  the  agi-ee- 
nient.  and  remained  In  possession  until  July 
-*<>.  1001,  when  Mrs.  McKenzie  forcibly  and 
wrongfully  evicted  her;  that  on  September 
20,  inoi,  plaintiff  tendered  the  j)urchase  price 
to  defendant  Frank,  and  demanded  a  deed, 
whi<'h  was  refused;  that  plaintiff  has  duly 
Iterforraed  all  the  conditions  of  the  agree- 
ment on  her  part  to  be  performed,  and  brings 
the  purchase  price  into  court  and  offers  it  to 
defendant  Frank,  upon  his  executing  and  de- 


lirering  a  conreyance  according  to  the  con- 
tract; and  that  on  April  17,  1901,  Frank 
wrongfully  sold  and  conveyed  the  premises  to 
the  defendant  McKenzie,  who  had  full  knowl- 
edge of  the  agreement  between  the  plaintiff 
and  Frank.  The  second  cause  of  action  Is 
based  upon  the  alleged  wrongful  eviction  of 
plaintiff  and  the  withholding  of  possession, 
and  charges  that  the  same  occurred  under 
the  direction  of  the  defendant  Frank,  and 
there  are  certain  averments  of  siteclal  dam- 
ages. 

The  agreement  set  out  in  the  petition,  and 
which  was  introduced  in  evidence,  is  iu  form 
a  lease  for  the  period  of  six  months  from 
April  1st,  containing  a  clause  giving  the  les- 
see, the  plaintiff  below,  the  right  to  purcliose 
the  premises  at  any  time  within  said  six 
months  upon  the  payment  of  $5,000,  with  in- 
terest at  the  rate  of  8  per  cent,  per  annum. 
The  alleged  right  to  specific  performance  is 
based  on  that  clause.  The  plaintiff,  as  lessee, 
covenanted  to  pay  as  rental  the  taxes  on  the 
premises  for  the  current  year,  1901,  to  have 
the  fences  and  buildings  In  good  repair,  and 
not  to  pasture  upon  a  certain  portion  of  the 
land,  designated  as  "the  bottom  pasture,"  to 
exceed  ten  head  of  saddle  and  work  horses 
and  two  milch  cows.  It  was  agreed  that  she 
should  have  full  use  of  "back  pasture"  for 
her  own  stock,  and  that  she  should  not  have 
the  right  to  turn  stock  upon  the  hay  meadows, 
nor  be  allowed  to  pasture  upon  certain  8i)eci- 
fied  "ranches."  It  was  also  agreed  that.  In 
the  event  she  should  not  purchase  the  prem- 
ises within  the  time  granted,  one-half  of  the 
bay  crop  and  one-third  of  the  other  crops 
raised  on  the  land  should  belong  to  the  lessor, 
Frank.  The  lease  then  concludes  with  the 
following  provision:  "It  Is  further  agreed 
that  the  party  of  the  second  part  [the  lessee] 
shall  deposit  with  the  party  of  the  first  part 
the  sum  of  five  hundred  dollars  for  the  faith- 
ful i)erformauce  of  this  lease  and  the  pay- 
ment of  tlie  taxes  as  aforesaid."  The  paper 
is  signed  by  both  parties. 

The  answer  not  only  denied  the  allegations 
of  the  petition  as  to  the  eviction  of  i)laintiff, 
but  averred  tliat  the  latter  had  voluntarily 
delivered  possession  to  the  defendant  McKen- 
zie. There  was  some  conflict  of  evidence  on 
that  Issue,  and  the  trial  court  determined  it 
In  favor  of  the  plaintiff,  e.\pressly  finding 
that  on  July  2C,  1901,  Mrs.  McKenzie,  with 
the  consent  and  connivance  of  the  defendant 
Frank,  took  possession  of  the  premises 
against  plaintiff's  consent,  and  continued  to 
withhold  ix)SKossion,  and  that  plaintiff  never 
voluntarily  surrendered  it.  The  tH>Int  of  con- 
flict in  the  testimony  was  as  to  whether  or 
not  the  plaintiff  had  voluntarily  surremleretl 
possession.  Uimn  that  question  the  finding  of 
the  trial  court  will  bo  accei»ted.  and.  so  far  as 
material,  the  fact  will  be  considered  as  estab- 
lished that  Mrs.  McKenzie  took  iK)sse.>i«lon  of 
the  premises  against  plaintiff's  consent.  It 
is  not  denied  that  she  continued  in  i)osscsHiou. 
In  the  view  we  are  constrained  to  take  of  the 
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ease  under  the  Issues  and  proof:  Frank's  al- 
leged connection  with  the  act  of  Mrs.  Mc- 
Kenzie  In  taking  possession  may  not  become 
material;  but  we  deem  it  proper  to  say  that 
the  evidence  totally  failed  to  connect  him 
with  that  act  in  any  way,  unless  the  fact  that 
he  had  previously  conveyed  the  land  ought  to 
be  given  that  effect,  which  Is  at  least  doubt- 
ful. There  is  not  the  slightest  evidence,  out- 
side the  mere  fact  of  his  conveyance,  that 
Frank  either  consented  to  or  aided  in  the  act 
of  taking  possession,  or  that  he  even  knew 
of  it  until  after  it  had  occurred. 

The  remaining  material  averments  of  the 
answer  are  In  substance  and  effect  that  the 
privilege  given  to  the  plaintiff  to  purchase 
the  premises  was  without  consideration,  that 
there  was  lack  of  mutuality  In  the  contract 
for  the  sale,  and  that  the  lease  never  became 
operative,  for  the  reason  that  plaintiff  (the 
lessee)  failed  to  make  the  deposit  required  by 
the  contract  for  her  faithful  performance  of 
the  lease  and  the  payment  of  the  taxes,  which 
It  Is  alleged  was  a  condition  precedent  to  the 
acquirement  of  any  right  by  the  plaintiff  un- 
der the  lease.  The  reply  met  these  aver- 
ments, first,  by  a  general  denial;  second,  by 
alleging  that  the  defendant  Frank  never  de- 
manded that  the  $500  mentioned  in  tlie  agree- 
ment be  deposited  with  him;  and,  third,  that 
said  Frank  never  demanded  of  the  plaintiff 
that  she  comply  with  any  or  all  the  terms  of 
the  agreement,  and  never  notified  plaintiff 
that  she  had  violated  any  of  such  terms. 
The  case  was  tried  to  the  court  on  ail  the  is- 
sues, and  there  was  a  separate  statement  of 
the  conclusions  of  fact  and  law. 

Briefly  stated,  the  conclusions  of  fact  were 
as  follows:  That  plaintiff  substantially  com- 
plied with  the  terms  and  conditions  of  the 
contract;  that  she  was  in  pos-session  of  the 
premises  prior  to  and  at  the  time  of  the  exe- 
cution of  the  contract,  and  at  the  time  of  the 
execution  of  the  deed  from  Frank  to  Mrs. 
McKenzie,  and  until  July  20,  1901;  that  Mrs. 
McKenzie  took  her  deed  with  full  knowledge 
and  notice  of  the  terms  and  conditions  of  the 
contract  set  up  in  the  petition;  that  plaintiff 
never  recognized  the  validity  of  the  deed  to 
Mrs.  McKenzie,  but  always  insisted  on  her 
rights  under  the  contract  and  did  not  volun- 
tarily surrender  possession;  that  with  tlie 
consent  and  connivance  of  Frank  Mrs.  Mc- 
Kenzie wrongfully  took  possession  against 
plaintiff's  consent  and  continued  to  withhold 
possession;  that  plaintiff  tendered  the  pur- 
chase price  to  Frank  ($5,300)  September  20, 
1901,  within  the  life  of  the  contract,  and  then 
demanded  a  deed,  and  has  kept  the  tender 
alive  by  bringing  the  money  into  court;  that 
defendant  Frank  had  failed  to  execute  and 
deliver  a  deed  to  plaintiff;  that  plaintiff  had 
been  damaged  by  the  wrongful  entry  and 
withholding  possession  in  the  sum  of  $1,000. 
Upon  these  conclusions  of  fact  and  the  ad- 
missions in  the  pleadings,  the  conclusions  of 
law  were,  to  state  them  briefly,  as  follows: 
That  the  contract  was  during  its  term  a  valid 


one,  and  obligated  the  defendant  Frank  to 
convey  the  lands  to  plaintiff  upon  a  substan- 
tial compliance  by  her  with  Its  terms:  that 
the  deed  to  Mrs.  McKenzie  ought  to  6e  set 
aside,  and  the  title  to  the  lands  quieted  in 
the  plaintiff;  that  defendant  Frank  should 
be  required  to  execute  and  deliver  a  deed  to 
plaintiff;  that  the  defendants  are  wrongfully 
detaining  iMssession  of  the  lands  from  plain- 
tiff, and  she  ought  to  recover  from  defend- 
ants her  damages,  in  the  sum  of  $1,000. 
Thereupon  a  decree  was  entered  In  accord- 
ance with  the  conclusions  of  law. 

A  motion  for  new  trial  was  filed  and  over- 
ruled, and  the  defendants  prosecute  error, 
assigning  as  error  the  overruling  of  the  mo- 
tion for  new  trial  and  the  Insufficiency  of  the 
findings  to  support  the  Judgment.  The  mo- 
tion for  new  trial  challenged  each  finding  of 
fact  and  conclusion  of  law  on  the  ground  of 
insufficiency  of  the  evidence  to  sustain  it,  and 
as  contrary  to  law,  as  well  as  the  sufficiency 
of  the  evidence  to  support  the  judgment,  and 
also  various  rulings  of  the  court  on  the  trial 
in  the  admission  and  rejection  of  evidence. 
Since  the  submission  of  tlie  cause  the  defend- 
ant in  error  died,  and  the  cause  has  l>een  re- 
vived in  the  names  of  her  devisee  and  legal 
representatives. 

Before  discussing  the  questions  Involved 
upon  the  errors  assigned,  we  think  attention 
should  be  called  to  the  objectionable  method 
adopted  In  enforcing  the  alleged  right  of  the 
plaintiff  to  a  conveyance.  There  was  no 
claim  that  Mrs.  McKenzie's  deed  was  with- 
out consideration,  and  there  was  no  neces- 
sity of  adjudging  it  void  and  vacating  it,  nor 
was  that  theoretically  proper.  A  purchaser 
of  real  property,  with  notice  of  a  prior  coa- 
tract  to  convey  the  same  to  another,  takes  it 
subject  to  the  equitable  rights  of  the  original 
contractor  to  a  completion  of  his  bargain,  and 
may  be  compelled  in  equity  to  perform  the 
contract  of  his  vendor;  and,  upon  a  bill  filed 
by  the  original  vendee  against  the  vendor 
and  such  subsequent  purchaser,  the  proper 
practice  is  to  direct  a  specific  performance 
of  the  contract  by  the  subsequent  purchaser, 
in  whom  resides  the  legal  title.  2  Warvelle 
on  Vendors  (2d  Ed.)  $  735;  Waterman  on 
Spec.  Perf.  |  75;  1  Tiffany,  Real  Prop,  g  110; 
Pomeroy  on  Contracts,  Spec.  Perf.  {  465.  In 
the  case  of  an  executory  contract  for  the  sale 
of  land,  capable  of  specific  performance,  upon 
the  principle  that  equity  regards  as  done 
that  which  ought  to  be  done,  the  equitable 
estate  Is  considered  as  vested  in  the  purchas- 
er, unless  a  contrary  Intention  appears,  and 
the  vendor  is  regarded  as  holding  the  legal 
title  In  trust  for  the  benefit  of  the  pur- 
chaser, while  the  latter  Is  regarded  as  the 
trustee  of  the  vendor  for  the  unpaid  purchase 
money,  and  any  one  thereafter  taking  a  con- 
veyance of  the  land  from  the  vendor,  with 
notice  of  the  contract,  takes  it  subject  to  the 
same  equity  in  favor  of  the  purchaser  that 
controlled  the  title  in  the  hands  of  the  ven- 
dor.   Waterman  on  Spec.  Perf.  i  512  et  aeq.; 
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1  Tiffany,  Real  Prop.  $  110;  Pomeroy  on 
Contracts,  Spec.  Perf.  i  314.  If  the  court's 
conclusions  as  to  the  respective  rights  and  ob- 
ligations of  the  parties  under  and  in  ylew  of 
the  contract  were  correct,  the  decree  should 
have  directed  a  conveyance  by  Mrs.  McKeu- 
ite  to  the  plaintiff;  and  as  everything  in  this 
record  Indicates  that  the  former  bad  paid  to 
Frank  for  her  deed  the  same  amount  of 
money  named  as  the  price  to  be  paid  by 
plaintiff,  and  had  become  the  owner  of  the 
property,  subject  only  to  the  rights  of  the 
plaintiff  under  her  alleged  contract,  the  pur- 
chase price  on  deposit  In  the  court  should 
have  been  ordered  paid  to  her,  or,  to  over- 
come any  doubt  on  the  subject,  the  court 
mifcbt  have  directed  an  inquiry  to  ascertain 
which  of  the  two  parties,  Frank  or  Mrs.  Mc- 
Kenzie,  was  equitably  entitled  to  the  money. 
The  decree  as  entered  not  only  declared  Mrs. 
McKenzie's  deed  void,  but  directed  the  mon- 
ey paid  into  court  by  the  plaintiff  to  be  paid 
to  Frank,  who,  for  all  that  the  evidence  dis- 
cloxes,  had  already  received  the  same  amount 
mbstantially  from  Mrs.  McKenzie  when  he 
conveyed  to  her. 

The  defendants  tendered  the  issue  of  want 
of  consideration  and  lack  of  mutuality  in 
the  contract   sought   to    be   specifically    en- 


effect,  snch  as  bonds  and  similar  obligations; 
for  contracts  of  that  description  are  constant- 
ly enforced.    2  Warvelle,  $  730.    Nor  does  it 
apply  to  an  optional  contract  for  the  pur- 
chase or  sale  of  land  that  is  founded  nixtn  a 
proper    and    sufficient    consideration.      Mat- 
thews Slate  Co.  V.  New  Empire  Slate  Co.  (C. 
C.)  122  Fed.  »72;  Watts  v.  Kellar,  50  Fed.  1, 
5  C.  C.  A.  304;  Hawralty  v.  Warren,  18  N.  J. 
Eq.  124,  00  Am.  Dec.  613;  1  Warvelle  on  Ven- 
dors, §§  12.0,  12C;   Pomeroy  on  Spec.  Perf.  of 
Contracts,  H  1C7-1B0,  and  notes.    In  Watts 
V.  Kellar,  supra,   the  United  States  Circuit 
Court  of  Appeals  said:    "When  one  holding 
a  buyer's  option  makes  his  election  to  pur- 
chase, and  tenders  the  money  according  to 
<  the  terms  of  the  contract,  it  is  the  duty  of  the 
I  seller  to  accept  the  price,  and  execute  a  deed 
i  to  the  purchaser  for  the  property;  and  when 
one  holding  an  option  to  sell  elects  to  make 
the  sale,  and  tenders  a  deed,  it  is  the  duty  of 
I  the  buyer  to  accept  the  deed  and  pay  the 
I  price.     Such   contracts  are  perfectly  valid, 
I  and  it  is  now  well  settled  that  a  court  of 
;  etjulty  may  decree  a  specific  performance  of 
i  tlioiu."    In  Matthews  Slate  Co.  v.  New  Em- 
I  pire  Slate  Co.,  supra,  it  is  said:    "This  court 
I  is  of  the  opinion  that  if  two  persons  enter 
into  a   contract  in   writing  under  seal,  by 


forced,  and  the  errors  as.signed  depend  large-  i  which  the  one  party,  in  consideration  of  one 


ly  upon  the  contention  that  the  contract  is 
not  enforceable  by  specific  performance,  for 
the  reason  that  it  lacked  both  mutuality  and 
consideration.  The  agreement  relied  on  is 
expressed  in  the  written  contract  as  follows: 
"It  is  further  agreed  that  the  party  of  the 
second  part  shall  have  the  right  to  purchase 
the  above-described  premises  at  any  time  be- 
fore the  expiration  of  said  six  months  upon 
the  payment  of  the  sum  of  $5,000,  and  the 
interest  on  the  same  at  the  rate  of  8  per  cent. 
during  said  time."  The  older  authorities  de- 
clare the  doctrine  tliat,  as  a  prerequisite  to 
specific  performance,  there  must  exist  both 
mutuality  of  obligation  and  remedy,  and,  as 
a  general  or  fundamental  rule,  that  doctrine 
seems  still  to  be  maintained;  but  In  modern 
equity  practice  it  has  became  very  much  nar- 
rowed In  its  application  by  the  recognition  of 
a  number  of  so-called  exceptions,  though  the 
esceptlons  are  so  thoroughly  established  that 
it  would  seem  more  accurate  to  consider  them 
as  a  part  of,  or  a  modification  of,  the  doc- 
trine itself.  Where  a  contract  is  Intended  to 
bind  both  parties,  or  where  it  is  of  such 
form  or  nature  that  it  contains  mutual  execu- 
tory provisions— that  is  to  say  where  Iwth 
parties  have  bound  themselves  or  intended 
to  bind  themselves  by  reciprocal  obligations- 
then  no  donbt  the  doctrine  as  to  the  require- 
ment of  mutuality  applies;  and  in  such  a 
case,  if  for  any  reason  one  of  the  parties  is 
not  bound,  he  cannot  compel  performance  by 
the  other.  2  Warvelle  on  Vendors  (2d  Ed.)  { 
'."K*;   Pomeroy  on  Spec.  Perf.  of  Contracts,  { 

But  the  doctrine  is  not  applicable  to  con- 
tracts unilateral  in  form,  though  bilateral  iu 


dollar,  the  payment  of  which  Is  acknowl- 
edged, agrees  to  sell  and  convey  to  the  other 
party  within  a  specified  time  certain  lands 
and  premises,  on  payment  by  the  other  party 
of  a  specified  consideration,  such  contract  is 
valid  and  binding,  and  ought  to  be  and  may 
be  specifically  enforced.  The  seller  has  the 
right  to  fix  his  price,  and  covenant  and  agree 
tliat  on  receiving  that  price  within  a  certain 
time  he  will  convey  the  premises;  and  if 
within  that  time  the  purchaser  of  the  option 
tenders  the  money  and  demands  the  convey- 
ance he  is  entitled  to  it  To  hold  otherwise 
is  to  destroy  the  efficacy  of  such  contracts 
and  agreements." 

There  Is  abundant  authority  sustaining  the 
proposition  that  an  agreement  by  one  party 
to  sell  and  convey  land  to  another  for  a 
stated  price,  if  given  upon  a  proper  consider- 
ation, may  be  specifically  enforced  upon  an 
acceptance  and  tender  of  the  price  within 
the  time  allowed  by  the  contract;  and  it  is 
not  a  valid  objection  in  such  case  that  prior 
to  acceptance  and  tender  no  obligation  rested 
upon  the  option  holder  to  purchase.  "And 
it  is  now  well  settled  that  an  optional  agree- 
ment to  convey,  or  renew  a  lease,  without 
any  covenant  or  obligation  to  purchase  or 
accept,  and  without  any  mutuality  of  reme- 
dy, will  be  enforced  in  equity,  if  it  is  made 
upon  proper  consideration,  or  forms  part  of  a 
lease  or  other  contract  between  the  parties 
that  may  be  the  true  consideration  for  it." 
Hawralty  v.  Warren,  18  N.  J.  Eq.  124;  21 
Ency.  L.  028;  Waterman  on  Spec.  Perf.  i 
200;  1  Warvelle  on  Vendors,  ${  12.5,  12C; 
Pomeroy  on  Spec.  Perf.  of  Contr.  {J  107- 
ICO;   Guyer  v.  Warren,  175  111.  528,  51  N.  B. 
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r>80;  Wilcox  T.  Cllno,  70  Mich.  517,  38  N.  W. 
555;  Ross  v.  Parks,  92  Ala.  153,  9  South.  357, 
25  Am.  St  Rep.  20;  Hall  v.  Center,  40  Cal. 
(3.  Waterman,  In  the  section  cited,  states 
that  it  is  doubtful  if  such  an  agreement 
should  be  called  an  exception  to  the  general 
rule  as  to  mutuality,  since  it  Is  in  fact  a 
conditional  contract,  and,  when  the  condition 
tins  been  made  absolute  by  a  compliance  with 
its  terms,  the  contract  becomes  mutual  and 
capable  of  enforcement  by  either  party.  See, 
also,  2  Warvelle,  $  739.  Such  an  agreement— 
that  Is,  an  optional  agreement  to  convey 
made  upon  proper  consideration,  or  forming 
part  of  a  lease  or  other  contract  that  is  in 
fact  the  consideration  for  It— cannot  be  re- 
voked by  the  vendor  within  the  period  grant- 
ed for  the  exercise  of  the  option.  Authorities, 
supra.  But  a  mere  proposal  without  consid- 
eration creates  no  obligation,  unless  accepted 
according  to  its  terms;  and  it  may,  there- 
fore, be  withdrawn  at  any  time  before  ac- 
ceptance, though,  if  such  an  offer  is  allowed 
to  remain  open  until  accepted,  it  will  become 
a  binding  contract.  When  the  option  given 
upon  a  consideration  is  accepted  within  the 
time  allowed,  and  according  to  its  terms,  the 
offer  and  acceptance  constitute  a  contract 
of  sale;  and  the  same  result  flows  from  the 
acceptance  of  an  offer  without  consideration, 
if  accepted  before  the  offer  is  withdrawn  or 
revoked.  1  Warvelle  ou  Vendor-s,  §§  125. 
126.  An  agreement  In  a  lease,  granting  the 
lessee  the  privilege  of  purchasing  the  prem- 
ises within  a  stated  period  upon  specified 
terms.  Is  regarded  as  a  continuing  offer  to 
sell,  which  may  not  be  revoked  during  the 
period  within  which  the  agreement  per- 
mits the  option  to  be  exercised.  Id.  In  such 
case,  where  no  other  consideration  Is  stated 
or  shown,  the  lease  itself,  with  the  affirma- 
tive covenants  of  the  lessee,  is  usually  con- 
sidered as  a  sufficient  consideration  for  the 
agreement  to  sell  and  convey  at  the  lessee's 
option. 

Now,  in  the  case  at  bar,  the  optional  agree- 
ment does  not  recite  a  consideration;  but  It 
is  contained  in  a  written  contract  signed  by 
tlie  parties,  and  It  is  maintained  on  the  part 
of  defendants  in  error  that  the  contract  be- 
ing a  lease  of  the  promises  constituted  a 
sufficient  consideration  for  the  agreement  to 
convey,  and  it  seems  to  be  relied  on  as  the 
sole  consideration.  On  the  other  hand,  it  is 
contended  that  the  contract  never  took  effect 
or  became  operative  as  a  lease,  or  for  any 
other  purpose,  for  the  reason  that  the  plain- 
tiff neglected  to  perform  a  condition  preced- 
<'nt  to  its  operation,  viz.,  the  agreement  to 
deposit  $500  as  security  for  her  faithful  per- 
formance of  the  lease  and  the  payment  of 
the  taxes.  Hence  it  is  insisted  that  the  pa- 
per did  not  amount  to  a  lease,  and  could  not, 
therefore,  be  regarded  as  a  proper  consider- 
ation for  the  optional  agreement,  and  that  the 
lessor,  Frank,  revoked  the  agreement  by  the 
sale  and  conveyance  of  the  premises  to  his 
codefendant,  Mrs.  McKenzie,  which  fact  was 


brought  to  the  knowledge  of  the  plaintiff 
shortly  thereafter,  and  before  any  accept- 
ance on  her  part  of  the  privilege  of  purchase. 
It  becomes  Important,  therefore,  to  consider 
the  character  of  the  agreement  to  make  the 
deposit,  and  whether  the  failure  to  do  so 
rendered  the  lease  ineffective.  There  Is  no 
dispute  upon  the  facts  as  to  the  deposit. 
It  was  neither  made  nor  offered  at  any  time; 
but,  on  the  contrary,  the  plaintiff  statwl,  aft- 
er her  eviction,  and  when  her  attention  was 
called  to  her  neglect  to  comply  with  her 
agreement  to  secure  her  performance  of  the 
terms  of  the  lease  by  making  a  deposit  of 
$500,  that  she  repudiated  that  part  of  the 
contract. 

Conditions  precedent  are  to  be  strictly 
complied  with.  Such  a  condition  Is  one 
that  must  happen  or  be  performed  before 
the  estate  dependent  ujwn  it  can  arise  or  be 
enlarged,  while  a  condition  subsequent  de- 
feats the  estate  In  case  It  does  not  happen  or 
is  not  performed.  In  determining  whether  a 
particular  provision  amounts  to  a  condition 
or  not,  the  rule  is  that  the  intention  of  the 
grantor  governs.  Such  intention  is  to  be 
gathered  from  the  whole  instrument  and 
the  existing  facts.  The  authorities  lay 
down  the  principle  tliat  whether  a  condltiou 
Is  precedent  or  subsequent  depends  upon  the 
intent  of  the  parties,  as  collected  from  the 
whole  contract,  whatever  the  order  In  which 
they  are  found,  or  the  manner  In  which  they 
are  expressed,  although  certain  words  are 
customary  when  a  condition  rather  than  a 
covenant  is  intended.  But  it  seems  that  the 
same  words  may  be  employed  to  create  ei- 
ther a  covenant  or  a  condition.  The  words 
employed  in  the  beginning  of  the  Instrument 
are  words  of  present  demise.  It  reads: 
"This  article  of  agreement,  made  and  enter- 
ed into  this  4th  day  of  April,  1901,  by  ami 
between  Abe  Frank,  party  of  the  first  part, 
and  S.  Henrietta  Carlile-Kent,  party  of  the 
second  part,  witnesseth:  That  the  party  of 
the  first  part  has  this  day  leased  to  the  par- 
ty of  the  second  part  the  following  descrlbetl 
lands  [description]  for  a  term  of  six  months 
from  April  1,  1901,  and  the  party  of  the  sec- 
ond imrt  agrees  to  pay  as  rental  of  said  prem- 
ises the  taxes  on  the  same  for  the  current 
year  1901."  Then  follows  the  clause  giving 
the  privilege  of  purchase,  and  following  that 
are  the  other  agreements  as  to  the  use  of 
the  premises,  and  the  instrument  then  con- 
cludes with  the  agreement  for  the  deposit 
that  is  quoted  In  an  earlier  part  of  this  opin- 
ion. 

The  deposit  was  required  for  a  speciUiHl 
purpose,  viz..  to  secure  the  faithful  per- 
formance by  plaintiff,  the  lessee,  of  the  leiise. 
and  the  payment  of  the  taxes.  She  had 
agreed  to  keep  the  fences  and  buildings  In 
repair,  to  refrain  from  pasturing  stock  upon 
certain  designated  lands,  and  to  limit  her 
use  of  the  premises  in  other  respects;  and 
the  only  rental  was  to  be  the  taxes  for  the 
year,   and  a  certain   portion   of  the  crops. 
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Bbonld  she  not  exercise  tbe  option  of  pur- 
chase. Now,  we  know,  as  the  parties  doubt- 
less also  knew,  that  the  taxes  would  not  be- 
come due  or  payable  until  a  very  short  time 
before  the  expiration  of  the  lease.  The  stat- 
utes require  the  tax  list  to  go  into  the  bands 
of  the  collector  by  the  third  Monday  of  Sep- 
tember, and  the  taxes  would  not  become  de- 
linquent until  the  last  day  of  December.  In- 
deed, the  amount  of  the  taxes  could  not  bare 
l>een  ascertained  nntU  September.  Here, 
then,  is  to  be  perceived  a  substantial  reason 
for  the  requirement  of  security  In  advance. 
.V  reason  is  also  to  be  found  in  the  nature 
of  the  covenants  of  the  plaintiff  respecting 
tbe  use  to  be  made  of  certain  parts  of  the 
premises,  as  well  as  to  tbe  keeping  of  the 
improvements  in  repair.  This  would  all  in- 
dicate that  the  agreement  for  the  security 
was  intended  as  a  condition,  rather  than  a 
mere  covenant.  Moreover,  as  a  covenant,  It 
would  have  added  nothing  substantially  to 
the  contract.  The  damages  that  might  be 
recovered  upon  its  breach  could  not  have  ex- 
ceedecl  the  damages  sustained  by  a  breach  of 
tbe  covenants  which  it  was  intended  to  se- 
cure; and  those  damages  would  be  as  capa- 
ble of  recovery  by  assigning  and  proving  a 
breach  of  the  principal  covenants.  The  very 
nature  of  the  provision  would  seem  to  stamp 
it  as  a  condition  precedent.  There  would  he 
little  necessity  for  requu-lng  security  by  a 
deposit  of  money  after  the  time  for  perform- 
ance of  tbe  lease  had  expired,  and  the  lessee 
bad  enjoyed  on  her  part  all  its  beneHts.  As 
no  time  for  making  the  deposit  was  stated, 
doubtless  a  reasonable  time  would  be  im- 
plied, and,  had  the  lessee  beep  out  of  pos- 
session, a  tender  of  the  security  and  de- 
mand for  possession  within  a  reasonable  time 
might  no  doubt  have  entitled  her  to  posses- 
sion under  the  lease.  Bat  no  such  question 
arises  here.  It  was  clearly  proven,  and  so 
found  by  tbe  court,  that  she  was  in  posses- 
sion at  and  prior  to  the  making  of  the  con- 
tract. There  Is  nothing  in  the  evidence  to 
show  that  Frank  did  any  act  toward  placing 
her  In  possession;  nor  Is  tbe  title  or  right 
under  which  she  had  been  in  possession  dis- 
closed, except,  perhaps,  it  may  be  inferred 
from  a  circumstance  to  which  we  shall  have 
occasion  to  refer. 

There  is  no  question  of  waiver  of  the  con- 
dition which  we  are  permitted  to  consider. 
Tbe  pleadings  set  out  a  full  compliance  with 
all  conditions,  and  tbe  judgment  of  the  court 
was  based  upon  a  finding  that  they  bad  been 
substantially  complied  with.  The  reply,  in- 
deed, alleges  that  Frank  did  not  demand  the 
deposit;  but  be  was  not  required  to  do  so. 
There  is  no  showing,  however,  as  to  that 
averment.  The  evidence  Is  silent  as  to 
whether  or  not  such  a  demand  was  made. 
But,  when  the  plaintiff  was  charged  with 
failing  to  furnish  tbe  security,  she  responded 
by  saying  that  she  repudiated  that  agree- 
ment. It  Is  not  disclose<],  moreover,  that 
Frank  did  anythbig  toward  recognizing  the 


possession  of  the  plaintiff,  after  tbe  making 
of  the  contract,  or  that  be  did  any  act  in 
relation  to  the  property,  except  to  sell  and 
convey  it  to  Mrs.  McKenzte  on  April  17th; 
and  after  that  the  record  is  silent  concerning 
him  until  bis  refusal  of  the  tender  of  tbe 
purchase  price  September  20th,  except  that 
be  appears  to  have  been  present  at  an  inter- 
view between  the  plaintiff  and  Mrs.  McKeu- 
zie,  and  tlielr  attorneys,  after  plaintiff  had 
been  evicted  from  the  premises.  But  we 
think  the  question  of  waiver  Is  not  the  casp 
now  before  us.  The  trial  court  made  no 
finding  in  that  respect,  and  such  an  Issue 
is  not  presented  by  the  pleadings. 

The  above  facts  have  been  adverted  to  for 
tbe  purpose  of  showing  that  nothing  appears, 
even  by  tbe  subsequent  conduct  of  Frank, 
to  indicate  an  intention  to  treat  the  agree- 
ment for  security  as  anything  other  than  a 
condition  precedent  to  any  right  of  the  plain- 
tiff to  the  premises  under  tbe  lease.  Similar 
provisions  have,  so  far  as  we  have  been  able 
to  discover,  been  held  to  amount  to  condi- 
tions precedent.  In  the  English  case  of  John 
V.  Jenkins,  1  C.  &  M.  (Exch.)  227,  the  lease 
there  before  tbe  court  contained  words  of 
present  demise:  "He,  the  said  Esau  Jenkins, 
lets  this  farm  to  David  Jones,"  etc.  But  the 
following  clause  was  contained  in  it:  "David 
Jones  is  to  give  two  sureties  to  answer  for 
the  rent."  Tbe  court  said  that  the  provision 
as  to  sureties  was  very  Important,  and  show- 
ed that  the  instrument  was  never  Intended 
to  operate  as  a  lease  at  all  events,  but  to 
operate  as  an  agreement  only,  and  that  it 
was  not  to  so  operate,  except  security  should 
be  given  for  the  rent  by  two  sureties  on  the 
part  of  plaintiff;  and,  as  no  sureties  were 
given,  the  instrument  was  for  that  reason, 
as  well  as  others  uuuecessary  to  mention, 
held  to  be  without  effect,  and  tbe  plaintiff's 
!  possession  was  held  to  have  been  under  the 
!  terms  of  a  previous  tenancy.  In  that  case 
the  plaintiff  was  In  possession  as  tenant  un- 
der a  former  agreement  when  the  one  in 
controversy  was  entered  Into.  In  McGauu- 
ten  V.  Wilbur,  1  Cowen,  257,  a  house  was 
hired  on  October  31st  for  six  mouths  from 
the  1st  day  of  November  following,  for  which 
the  hirer  agreed  to  pay  $150,  $50  to  be  paid 
in  advance,  and  the  residue  to  be  secured  by 
a  bill  of  sale  of  his  furniture  In  tbe  nature 
of  a  mortgage.  At  tbe  time  of  the  hiring 
tbe  hirer  mentioned  that  be  would  not  want 
possession  for  a  fortnight.  On  tbe  3d  of 
November  tbe  owner  of  the  house,  not  hav- 
ing received  tbe  advance  payment  or  securi- 
ty, rented  It  to  another  teuaut.  A  few  days 
later  tbe  first  party  tendered  the  $50  and 
bill  of  sale,  and  demanded  possession.  It 
was  held  that  as  the  tenancy  under  the  agree- 
ment was  to  commence  November  1st  and 
the  advance  payment  had  not  been  made  on 
that  day,  nor  the  security  given,  the  owner 
had  the  right  to  consider  the  contract  at  an 
end,  and  let  bis  house  to  any  other  person. 
To  the  same  effect  are  the  following  cases: 
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Andts  ▼.  Personett.  108  Ind.  202,  9  N.  E.  101; 
Hard  v.  Brown,  18  Vt.  87.  See,  also,  Cas- 
8lty  V.  Hoblnson,  8  B.  Mon.  279;  Stanton's 
Adm'r  ▼.  Brown,  6  Dana,  248;  Burlington  & 
M.  B.  K.  Co.  V.  Boestler,  15  Iowa,  555. 

It  la  imiKtsslble,  therefore,  to  construe  the 
provision  In  question  as  anything  other  than 
a  condition  precedent,  and  hence,  until  per- 
formed, the  instrument  was  only  an  agree- 
ment for  a  lease;  but,  not  having  been  per- 
formed, the  lease  did  not  become  effective 
or  binding  upon  the  owner  of  the  premises, 
and  cannot  be  regarded  as  constituting  a  con- 
sideration for  the  optional  agreement  to  con- 
vey. There  Is  nothing  In  the  fact  of  plain- 
tiff's possession  to  change  the  situation.  She 
was  In  possession  at  and  before  the  signing 
of  the  contract,  and  there  Is  no  proof  that 
Frank  delivered  possession  to  her.  It  Is  not 
perceived,  therefore,  uixjn  what  ground  such 
possession  can  be  regarded  as  Imparting  vi- 
tality to  the  lease.  In  the  absence  of  any 
other  showing,  she  would  be  but  a  mere  ten- 
ant by  sufferance.  Rev.  St.  1800,  {  2772. 
The  taking  and  keeping  possession  by  the 
plaintiff,  without  more,  was  clearly  not  a  part 
performance  of  the  contract  on  her  part. 
Possession  is  what  she  contracted  to  receive, 
not  to  give,  and  there  Is  no  opportunity  or 
foundation  in  this  case  upon  the  record  for 
the  application  of  the  principle  that,  when  a 
party  has  voluntarily  accepted  the  benefits 
of  part  performance,  he  may  be  precluded 
from  Insisting  upon  the  performance  of  the 
residue  as  a  condition  precedent  to  his  lia- 
bility to  pay  for  what  he  has  received.  No 
doubt,  had  the  lessor  put  the  lessee  in  pos- 
session, that  act  might  have  indicated  an  in- 
tention not  to  treat  the  agreement  for  securi- 
ty as  a  condition  precedent;  and  possibly 
the  same  intention  might  have  been  gathered 
from  alfirmative  acts  of  the  lessor  in  recog- 
nition of  the  possession  and  an  existing  ten- 
ancy under  the  contract.  But  there  is  no 
evidence  of  such  acts  on  Prank's  part.  The 
evidence  does  disclose  a  notice  served  upon 
the  plaintiff  in  the  early  part  of  July  by  Mrs. 
McKenzie,  which  seems  to  recognize  in  a 
way  that  plaintiff  was  holding  under  the 
lease,  but  asserted  that  she  had  not  com- 
plied with  its  terms,  and  that  the  giver  of 
the  notice  reserved  the  right  to  declare  the 
lease  forfeited.  But  Mrs.  McKenzie  was  not 
a  party  to  the  contract,  and  we  do  not  under- 
stand that  she  could,  by  recognizing  the 
lease  at  that  time  and  in  that  manner,  ren- 
der It  effective,  so  as  to  make  the  obliga- 
tion to  convey  binding  upon  Frank,  her  ven- 
dor. There  is  nothing  to  show  that  the  lat- 
ter advised  or  consented  to  the  notice,  or 
knew  of  it,  and  hence  It  can  hardly  be  deem- 
ed persuasive  of  an  intention  on  his  part, 
or  of  the  parties  to  the  contract,  to  consider 
the  contract  as  a  present  demise,  and  the 
provision  as  to  security  as  a  mere  covenant. 

We  are  constrained,  therefore,  to  hold  that 
the  finding  of  substantial  compliance  with 
the  terms  of  the  contract  Is  not  sustained  by 


the  evidence.  No  donbt  the  contract  was 
valid,  so  far  as  effective,  and  the  agreement 
to  convey  upon  payment  of  the  specified 
price,  although  without  consideration,  obli- 
gated Frank  to  make  the  Conveyance,  had 
there  been  an  acceptance  and  tender  before 
a  revocation  on  his  part.  But  as  his  prom- 
ise was,  so  far  as  the  record  discloses,  with- 
out consideration.  It  was  his  privilege  to  re- 
voke it  at  any  time  previous  to  acceptance; 
and  the  sale  and  conveyance  of  the  property 
to  Mrs.  McKenzie,  which  does  not  appear 
to  have  been  otherwise  than  In  good  faith 
and  for  a  valuable  consideration,  and  which 
was  brought  to  the  knowledge  of  the  plain- 
tiff before  any  attempted  acceptance  of  the 
option,  amounted  to  a  sufficient  revocation. 
Dickinson  v.  Dodds,  2  Ch.  Dlv.  463;  Coleman 
V.  Applegarth,  68  Md.  21,  11  Atl.  284,  6  Am. 
St.  Rep.  417;  Little  v.  Thurston,  58  Me.  8«; 
Warren  v.  Richmond,  53  III.  52.  There  was 
no  apparent  attempt  on  the  trial  to  show, 
nor  Is  it  now  suggested,  that  the  optional 
agreement  was  liased  upon  any  other  con- 
sideration than  the  lease.  There  is  a  fact 
disclosed  by  the  evidence  that  seems  to  point 
to  the  probability  of  an  e-xecuted  considera- 
tion independent  of  the  lease.  The  plaintlBC 
introduced  in  evidence  a  warranty  deed  of 
the  same  date  as  the  contract  in  question, 
whereby  it  appears  that  the  plaintiff  convey- 
ed the  identical  premises  to  the  defendant 
Frank,  In  which  the  consideration  is  stated 
to  be  $5,000;  and  it  Is  shown  that  plaintiff 
had  before  that  date  l>een  In  possession  oC 
the  property.  But  the  deed  is  not  in  any 
way  explained,  nor  Is  there  any  proof  that 
It  formed  a  part  of  the  transaction  ont  of 
which  grew  the  optional  agreement  Had 
the  agreement  of  Frank  to  subsequently  con- 
vey the  premises  to  plaintiff  at  her  option 
been  made  in  consideration  of  her  convey- 
ing the  property  to  him,  and  as  a  part  of  the 
same  transaction,  we  are  inclined  to  think 
that  It  would  have  been  competent  for  plain- 
tiff to  have  shown  that  fact,  and  that  it 
might  have  rendered  the  optional  agreement 
binding  for  the  period  In  which  the  option 
was  permitted  to  be  exercised,  notwith- 
standing that  no  right  of  possession  was  acv 
quired  under  the  lease  because  of  the  failure 
to  furnish  the  required  security.  It  Is  true 
that  In  her  testimony  plaintiff  speaks  of  her 
right  to  "repurchase"  the  property.  But 
there  was  no  attempt  to  show  that  she  ob- 
tained or  contracted  for  that  right  at  the 
time  she  executed  her  deed  or  as  a  part  of 
that  transaction. 

Counsel  for  plaintiff  asked  her,  when  she 
was  on  the  witness  stand,  to  state  the  con- 
versation between  herself  and  Frank  at  the 
time  she  "signed  this  deed";  and,  upon  ob- 
jection being  InteriJOsed,  counsel  stated  that 
the  proof  was  offered  particularly  In  support 
of  the  second  cause  of  action,  to  show  that 
Frank  did  not  Intend  to  comply  with  his 
agreement,  and  to  show  malice  and  wrong- 
ful acts  on  the  part  of  both  defendants.    The 
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objection  was  sustained,  and  tbe  proof  offer- 
ed excluded.  The  deed  and  tbe  conversa- 
tion at  tbe  time,  tberefore,  do  not  seem  to 
bare  been  offered  as  proof  of  consideration 
(or  tbe  optional  agreement;  and,  as  tbe  deed 
and  contract  were  not  connected  by  tbe  evi- 
dence, we  are  not  at  liberty  to  supply  tbe 
oDiission  by  Inference,  If,  indeed,  tbere  was 
any  omission.  It  is  not  our  privilege  to  as- 
sume tbat  tbey  were  related.  It  may  be  tbat 
tbe  agreement  sought  to  be  enforced  was  an 
afterthought,  and  entered  into  after  the 
transaction  resulting  in  the  conveyance  of 
tlie  property  to  Frank  bad  been  entirely  clos- 
ed. Tbere  Is  nothing  in  the  findings  of  the 
trial  court  to  Indicate  tliat  any  reliance  was 
placed  upon  tbe  deed. 

It  follows,  from  our  conclusions  as  to  the 
contract  relied  on  under  tbe  pleadings  and 
evidence,  that  the  district  court  erroneously 
found  it  to  be  obligatory  upon  tbe  vendor, 
Frank,  during  its  term,  and  to  be  binding  up- 
on bim  to  convey  the  property  upon  tbe  ten- 
der by  plaintiff  of  the  purchase  price  in  Sep- 
tember, when  tbe  tender  was  made.  As  tbe 
cause  must  be  remanded  for  new  trial,  it 
will  be  proper  for  us  to  say  that  we  do  not 
coincide  with  the  contention  of  counsel  for 
plaintiffs  in  error  that  the  tender  was  made 
to  the  wrong  party,  assuming  that  the  agree- 
ment to  convey  was  then  in  force.  Mrs.  Mc- 
Keuzie  was  not  a  party  to  the  contract. 
Frank's  conveyance  to  her  would  not  have 
released  him  from  bis  obligations  to  perform 
tbe  contract,  bad  it  been  Incapable  of  revo- 
cation on  his  part.  Tbe  doctrine  of  specific 
performance  of  contracts  for  tbe  sale  and 
purchase  of  land  is  said  to  mainly  depend 
upon  the  principle  of  the  transmission  by 
the  contract  of  an  equitable  estate,  and  the 
impressing  of  a  trust  upon  the  legal  estate 
for  tbe  benefit  of  tbe  vendee;  and  a  subse- 
quent purchaser  from  tbe  vendor,  with  no- 
tice of  the  previous  contract,  stands  in  eq- 
uity In  the  place  of  bis  vendor,  and  Is  as 
much  a  trustee  as  he  was,  and  therefore  be 
may  be  compelled  to  specifically  perform  bis 
vendor's  contract  by  conveying  tbe  legal  ti- 
tle to  tbe  first  purchaser.  Waterman  on  Spec. 
Perf.  i  512.  The  object  of  the  tender  was  to 
exercise  tbe  claimed  option  within  tbe  time 
limited,  and  to  show  an  acceptance  of  the 
option  according  to  its  terms;  and,  under  the 
circumstances  of  this  case,  had  the  option 
l)een  a  subsisting  one,  we  are  of  the  opinion 
that  the  tender  was  properly  made  to  Frank, 
who  had  entered  into  the  covenant  to  convey; 
and  thereupon  both  Frank  and  his  grantee, 
Mrs.  McKenzie,  would  have  become  bound  to 
make  the  conveyance.  Sizer  v.  Clark  (Wis.) 
03  N.  W.  539. 

It  further  follows  that  tbe  court  erroneous- 
ly awarded  the  plaintiff  damages  for  the 
Hithbolding  of  possession  from  her  from  the 
time  of  her  eviction  up  to  tbe  date  of  the 
decree.  Not  having  performed  tbe  condition 
prec-edent  to  her  right  of  possession  under 
tbe  lease,  she  could  not  lawfully  retain  It. 


Even  had  there  been  shown  an  Independent 
consideration  for  the  agreement  to  convey, 
she  would  not  have  been  entitled  to  posses- 
sion, in  consequence,  merely,  of  such  an  op- 
tion, in  the  absence  of  an  express  stipulation 
to  that  effect,  until,  at  least,  she  bad  made 
tbe  tender  and  demanded  a  deed.  2  War- 
velle  on  Vendors  (2d  Ed.)  §|  891,  958.  It  is 
evident  that  the  damages  were  awarded  up- 
on the  second  cause  of  action  on  the  theory 
tbat  both  defendants  had  wrongfully  and 
maliciously  dispossessed  the  plaintiff  and 
used  and  occupied  the  premises.  Upon  that 
theory,  as  already  Indicated,  we  think  it 
doubtful  if  tbere  was  a  sufficient  showing  to 
bold  Frank  accountable  for  the  acts  of  bis 
codefendant.  But,  as  tbe  case  must  go  l>ack 
upon  other  grounds,  it  is  not  necessary  to  ex- 
press a  decided  opinion  upon  tbat  question; 
and  for  obvious  reasons  it  is  not  necessary 
to  consider  whether,  had  the  optional  con- 
tract been  shown  to  be  binding  and  incapa- 
ble of  revocation  by  tbe  vendor  during  its 
term,  Frank  would  liave  been  liable  In  dam- 
ages for  plaintiffs  loss  of  possession  after 
the  tender,  upon  the  theory  that  after  ten- 
der she  became  in  equity  tbe  owner,  and 
thereafter  entitled  to  possession  or  the  rents 
and  profits,  and  that  a  court  of  equity,  in  or- 
der to  adjust  the  rights  of  tbe  parties,  in  fur- 
therance of  Justice,  might,  in  an  action  for 
specific  performance,  award  damages  for  dep- 
rivation of  possession.  See  2  Warveiie  on 
Vendors,  S  958;  Waterman  on  Spec.  Perf.  { 
519;  Worrall  v.  Munu,  38  N.  Y.  137;  Cole  t. 
Tyson,  43  N.  C.  170. 

For  tbe  reasons  stated,  tbe  Judgment  will 
be  reversed,  and  the  cause  remanded  for  new 
trial. 

Reversed. 

CORN,  C.  J.,  and  KNIGHT,  J.,  concur. 


DOWLING  V.  HIBERNIA   SAVINGS  & 

LOAN  SOC.  et  al.    (S.  F.  3,313.) 

(Supreme  Court  of  California.     June  2,  1904.) 

8TREBT  IMPROVEMENTS  —  RESOLUTION  OF  IN- 
TENTION —  IDENTIFICATION  —  SUFFICIENCY 
—POSTING  OF  NOTICE  —  AFFIDAVIT  —  EXCEP- 
TIONS OP  PORTIONS  OF  THE  STREET  ALREADY 
IMPROVED. 

1.  In  an  action  to  foreclose  tbe  lien  of  an 
assessment  for  a  street  improvement,  the  intro- 
duction in  evidence  of  the  assessment,  diagram, 
warrant,  return,  and  engineer's  certificate  makes 
a  prima  facie  case  for  plaintiff. 

2.  In  an  action  to  foreclose  the  lien  of  an 
assessment  for  street  improvement  the  minutes 
of  the  board  of  supervisors  showed,  with  re- 
spect to  the  adoption  of  a  resolution  of  inten- 
tion to  improve  tbe  street,  merely  that  on  a 
certain  date  a  resolution  of  a  certain  number 
declaring  the  intention  of  the  board  to  order 
the  performance  of  certain  street  work  was 
adopted  on  motion  of  a  certain  member;  but  a 
boolc  called  a  "resolution  book"  kept  in  the 
office  of  the  clerk  of  the  board  was  introduced 
in  evidence,  and  contained,  pasted  therein,  what 
purported  to  be  a  resolution  of  intention,  of  the 
same  number  as  that  mentioned  in  the  minutes, 
introduced  by  the  same  member  of  the  board 
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and  adopted  on  the  same  date.  This  leaolntion 
was  in  due  fonn,  and  directed  the  derk  to  cause 
the  posting  of  the  resolution  and  its  publication 
in  a  certain  newspaper.  The  paper  pasted  in 
the  book  had  been  cut  from  the  newspaper  in 
question  after  the  first  publication,  and  was  an 
exact  copy  of  a  paper  which  was  produced  by 
an  assistant  clerk  of  the  board,  which  purport- 
ed to  be  a  resolution  of  intention  of  the  same 
number,  and  was  found  by  the  assistant  clerk 
among  the  files  of  papers  in  the  office  of  the 
clerk.  Held,  that  the  resolution  of  intention 
was  sufficiently  identified  to  sustain  a  prima 
facie  case  made  by  plaintiff. 

3.  The  fact  that  the  entry  in  the  resolution 
book  was  delayed  until  after  the  first  publica- 
tion, and  then  made  by  pasting  in  a  printed 
copy,  was  not  material. 

4.  The  street  improvement  act  (St.  1891,  p. 
196,  c.  147)  provides  that,  on  passage  of  the 
resolution  of  Intention  to  make  the  improve- 
ment, the  street  superintendent  shall  cause  to 
be  conspicuously  posted  along  the  line  of  the 
contemplated  improvement,  not  more  than  100 
feet  apart,  notices  of  the  passage  of  the  resolu- 
tion. Section  2  autboriies  the  city  council  to 
order  the  improvement  of  the  whole  or  any 
part,  either  in  length  or  width,  of  any  street, 
and  provides  that,  where  work  is  proposed,  the 
conncil  may  except  from  its  resolution  of  in- 
tention and  order  any  of  the  work  already  done 
on  the  street.  A  resolution  of  intention  to 
make  an  improvement  stated  that  it  was  the 
intention  of  the  board  to  order  curbs  and  pave- 
ment to  be  laid  on  a  certain  street  between  two 
other  intersecting  streets  where  not  already 
laid,  and  the  affidavit  of  posting  the  notice 
stated  that  the  affiant  posted,  along  the  line  of 
the  street  to  be  paved  between  the  two  other 
streets,  notices  not  more  than  100  feet  apart, 
eta  Held  to  show  a  sufficient  posting  onder 
the  statute. 

5.  Under  St  1891,  p.  196,  c.  147,  providing 
that,  where  street  improvement  work  is  pro- 
pKOsed,  the  council  may  except  from  its  resolu- 
tion of  intention  and  order  any  of  the  work 
already  done  upon  the  street,  etc.,  a  resolution 
of  intention  stating  that  curbs  and  pavement 
are  to  be  laid  upon  a  certain  street  between 
two  intersecting  streets,  "where  not  already 
laid,"  sufficiently  expresses  the  exception. 

Department  1.  Appeal  from  Superior 
Court,  City  and  County  of  San  Franciaco; 
7.  C.  B.  Hebbard,  Judge. 

Action  by  J.  J.  DowUng  against  the  Hi- 
bemla  Savings  &  Loan  Society  and  others. 
From  a  Judgment  for  plaintiff,  defendants 
appeal.    Atiiraicd. 

Tobln  &  Tobin,  for  appellants.  Alex.  O. 
and  Hobart  Eells,  for  respondent 

ANGELLOTTI,  J.  This  Is  an  action  to 
foreclose  the  Hen  of  an  assessment  for  street 
Improvement  work.  Plaintiff  had  Judgment 
and  certain  defendants  appeal  therefrom. 

1.  It  Is  contended  that  no  Jurisdiction  waa 
ever  acquired  by  the  board  of  supervisors 
to  order  the  work,  because  no  resolution  of 
intention  properly  or  officially  authenticated 
was  ever  passed  or  adopted.  The  plaintiff 
made  a  prima  facie  case  by  Introducing  In 
evidence  the  assessment  diagram,  warrant, 
return,  and  engineer's  certificate.  To  over- 
come the  case  thus  made,  defendants  pro- 
duced as  a  witness  an  assistant  clerk  of  the 
board  of  supervisors,  who  testified  that  a 
paper  produced  by  him  from  the  flies  of  the 
board  was   the  original  resolution.     What 


purported  to  be  a  resolution  of  Intention, 
numbered  2976  (fourth  series),  mfficient  In 
form  and  substance,  was  contained  therein, 
with  the  names  of  all  the  supervisors  and  the 
clerk  printed  thereon.  The  so-called  "reso- 
lution" purported  to  have  been  Introduced  by 
K.  Algeltlnger,  and  to  have  been  adopted  on 
June  12,  1899.  On  cross-examination  of  this 
witness  It  was  developed  that  he  had  simply 
found  this  paper  among  the  flies  of  papers 
In  the  office  of  the  clerk  of  the  board,  and 
knew  nothing  else  about  It.  It  was  further 
shown  that  all  that  the  minutes  of  the  board 
disclosed  in  regard  to  such  resolution  was 
that  on  June  12,  1889,  "The  following  reao- 
Intlons  were  adopted  on  motion  of  Supervisor 
Algeltlnger:  •  •  •  No.  2976,  declaring 
the  intention  of  the  board  to  order  the  per- 
formance of  certain  street  work."  "What 
however.  Is  called  a  "resolution  book,"  kept 
In  the  office  of  the  clerk  of  the  board,  was 
Introduced  In  evidence,  and  this  contained, 
pasted  therein,  what  purported  to  be  "Reao- 
luOon  of  Intention,  No.  2,976  (Fourth  Ser- 
ies)," Introduced  by  B.  Algeltlnger,  and 
adopted  June  12,  1899,  In  due  form,  express- 
ing the  intention  of  the  board  to  order  the 
work  done,  and  directing  the  clerk  to  cause 
the  posting  of  the  resolution  and  the  publica- 
tion thereof  In  the  E<vening  Post  newspaper. 
The  paper  so  pasted  in  the  resolution  book 
had  been  cut  from  the  Evening  Post  after 
the  first  publication  of  the  resolution,  and 
It  was  an  exact  copy  of  the  paper  produced 
from  the  files  of  the  board.  The  prima  fade 
case  made  by  plaintiff  was  not  rebutted  by 
this  showing.  There  Is  no  material  differ- 
ence between  the  facts  here  and  those  In  the 
case  of  Edwards  v.  Berlin,  123  Cal.  544,  66 
Pac.  432.  There,  as  here,  the  minutes  show- 
ed only  that  a  resolution  of  intention  of  a 
certain  number,  introduced  by  Supervisor 
Day,  bad  been  adopted,  and  the  resolution 
book  containing  the  resolution  was  held  to 
sufficiently  supply  the  defect  While  the 
method  of  keeping  the  records  was  criticised, 
the  court  said:  "A  legislative  body  Is  not 
required  to  keep  its  minutes  In  any  one  book. 
•  •  •  No  special  mode  of  authentication 
seems  to  have  been  provided,  and,  although 
a  mere  reference  by  number  to  what  Is  as- 
sumed to  be  a  book  of  resolutions  kept  by 
the  board  Is  an  unsatisfactory  mode  of  Iden- 
tification, we  cannot  say  that  the  resolution 
Is  thereby  made  Invalid.  The  assessment 
being  put  In  evidence  makes  a  prima  facie 
case.  To  rebut  It,  the  defendant  must  prove 
affirmatively  the  failure  on  the  part  of  the 
board  to  perform  some  act  essential  to  Its 
validity.  The  minutes  show  the  requisite 
action  on  the  part  of  the  board.  Some  reso- 
lution corresponding  In  number  was  passed. 
It  Is  a  question  simply  of  Identification,  and 
I  think  the  prima  facie  case  has  not  been 
rebutted."  The  minutes  of  June  12,  1899, 
showing  the  adoption  of  resolution  of  Inten- 
tion No.  2,976,  on  motion  of  Supervisor  Algel- 
tlnger, and  the  resolution  book  showing  reso- 
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lation  of  Intention  No.  2,976  (fourth  serieg), 
introduced  by  Supervisor  Algeltlnger,  and 
adopted  June  12,  1899,  such  resolution  Is  suf- 
ficiently identified  to  sustain  the  prima  fade 
case.  The  fact  that  the  entry  in  the  resolu- 
tion book  was  delayed  until  after  the  first 
publication,  and  that  It  was  then  made  by 
pasting  in  a  printed  copy  Instead  of  writing 
it  in  longhand,  Is  not  material.  A  similar 
objection  Is  made  to  the  order  directing  the 
work  to  be  done,  and  what  has  been  said 
liisposes  thereof. 

2.  It  Is  contended  that  the  only  affidavit 
on  file  or  of  record  In  relation  to  posting  of 
notices  of  the  street  worlc  proposed  by  the 
resolution  was  defective,  and  Insufficient  to 
show  a  proper  posting.  The  resolution  stat- 
ed that  It  was  the  Intention  of  the  board  to 
order  the  following  street  work,  viz.:  "That 
granite  curbs  be  laid  on  Henry  street  be- 
tween Sanchee  and  Noe  streets,  where  not 
already  laid,  and  that  the  roadway  thereof 
be  iNived  with  bituminous  rock,  where  not 
already  so  paved."  This  resolution  embra- 
ced only  one  block  of  about  560  feet  in 
length.  The  work  designated  In  the  resolu- 
tion had  already  been  done  on  said  block, 
except  in  front  of  lot  1  on  the  north  side 
of  Henry  street,  having  a  frontage  of  160 
feet  thereon,  and  lots  2,  S,  4,  6,  on  the  sontb 
aide  of  the  street  (lots  2  and  3  being  sep- 
arated by  a  lot  of  75  feet  frontage  from  lots 
4  and  5),  having  a  frontage  of  135  feet  there- 
on. The  affidavit  of  posting  In  evidence 
stated  that  the  affiant  "conspicuously  posted 
along  the  line  of  Henry  street,  between  San- 
chez street  and  Noe  street,  notices  not  more 
tban  100  feet  in  distance  apart,  and  six  no- 
tices In  all,"  etc.  The  statute  relative  to  such 
posting  provides  as  follows;  "The  street  su- 
perintendent shall  thereupon  cause  to  be  con- 
sptenoosly  posted  along  the  line  of  said  con- 
templated work  or  improvement,  at  not  more 
than  100  feet  in  distance  apart,  but  not  less 
than  three  in  all,  •  •  •  notices  of  the 
passage  of  such  resolution."  Street  Improve- 
ment Act  (St  1891,  p.  196,  c.  147).  It  wUl 
be  observed  that  the  affidavit  in  terms  fol- 
lows the  statutory  provision  as  to  posting, 
except  that,  instead  of  stating  that  the  no- 
tices yrere  posted  along  "the  line  of  said  con- 
templated work  or  Improvement,"  it  states 
that  they  were  posted  along  the  line  of  Hen- 
ry street,  between  Sanchez  and  Noe  streets. 
This,  however,  was  the  line  of  the  contem- 
plated work  or  Improvement  described  In  the 
resolution  of  intention,  unless  the  exception 
In  general  terms  of  such  work  as  had  al- 
ready been  done  made  it  otherwise. 

The  statute  authorizes  the  city  council  to 
order  the  Improvement  of  "the  whole  or  any 
portion,  dther  In  length  or  width  of  any 
streer  (section  2,  St  1891,  p.  196.  c.  147), 
and  provides  that,  where  work  Is  proposed, 
the  council  may  except  from  its  resolution 


of  intention  and  order  "any  of  Uie  said  woric . 
already  done  upon  the  street  to  the  official 
grade,"  and  the  lots  and  portions  of  lots 
fronting  on  said  excepted  work  shall  not  be 
included  In  the  frontage  assessment  for  the 
class  of  work  from  which  the  exception  Is 
made.  St  1881,  p.  204,  a  147.  This  excep- 
tion may  be  made  by  language  similar  to 
that  used  here,  viz.,  "where  not  already 
laid,"  and  "where  not  already  so  paved." 
McDonald  v.  Gonntfl!,  99  Cal.  886,  84  Pac. 
71;  Williams  v.  Bergln,  116  Cal,  56,  47  Pac, 
877;  Edwards  v,  Berlin,  123  Col.  544,  56  Pac. 
432;  Reld  v.  Clay,  134  Col.  207,  212,  66  Pac. 
262. 

Where  such  exceptions  are  so  made  they 
do  not  however,  change  "the  line  of  such 
contemplated  work  or  improvement"  The 
council  Indicates  Its  intention  to  order  a 
specified  portion  of  a  street  improved  In  a 
certain  way.  That  portion  is  definitely  de- 
scribed in  Its  resolution  of  intention,  as  here, 
"Henry  street  between  Sanchez  and  Noe 
streets."  It  further  says,  in  effect  as  au- 
thorized by  the  statute,  that,  where  any  of 
the  proposed  work  has  already  been  done  at 
the  expense  of  the  owners  fronting  on  parts 
of  the  specified  portion  of  the  street,  it  need 
not  again  be  done,  but  the  work  so  already 
done  shall  be  accepted  as  a  part  of  the  Im- 
provement proposed  and  ordered,  and  the 
owners  exempted  from  any  frontage  assess- 
ment for  new  work  of  the  same  character 
on  other  parts  of  the  line  designated  by 
the  resolutloa  of  Intention.  The  line  of  the 
contemplated  work  or  improvement,  within 
the  meaning  of  the  statute,  Is  precisely  the 
same  as  if  no  such  exception  of  work  al- 
ready done  had  been  made. 

The  statute,  reasonably  construed,  requires 
the  notices  to  be  posted  along  the  entire 
line  of  the  contemplated  work  or  improve- 
ment, at  intervals  of  not  more  than  100  feet 
This  certainly  Insures  sufficient  notice  to  all 
property  owners  of  any  proposed  improve- 
ment. The  affidavit  In  evidence,  reasonably 
construed,  shows  that  the  notices  were  post- 
ed along  the  line  of  Henry  street  from  San- 
chez street  to  Noe  street,  at  intervals  of  not 
more  than  100  feet,  and  that  the  number 
of  notices  posted  was  6.  The  line  of  the 
contemplated  work  or  improvement  being 
Henry  street,  between  Sanchez  and  Noe 
streets,  this  was  a  sufficient  posting  under 
the  statute.  The  language  of  the  affidavit 
is  as  definite  In  this  respect  as  the  language 
of  the  statute,  being  practically  a  literal  copy 
thereof,  and  there  was  certainly  nothing 
therein  tending  to  rebut  the  prima  facie  case 
as  to  posting  made  by  the  assessment,  dia- 
gram, warrant,  return,  and  engineer's  cer- 
tificate. 

The  Judgment  Is  affirmed. 

We  concur:    SHAW,  J.;  VAN  DYKB.  J. 
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MATTESON  t.  EQUITABLE  MIN.  &  MILL. 
CO.  (Sac.  1,166.) 

(Supreme  C!oart  of  California.    June  2,  1904.) 

CONDITIONAI,    SALES— DEFAlTLT—BIOnTS    OF 
BELLEB. 

.1.  Under  Civ.  Code,  i  3311,  sul)d.  1,  declaring 
that  the  detriment  caused  by  the  breach  of  a 
buyer's  agreement  to  accept  and  pay  for  per- 
sonal property,  the  title  to  which  is  not  vested 
in  him,  is,  if  tiie  proi>erty  has  been  rewld  pur- 
suant to  section  3049,  authorizing  such  a  sale, 
the  excess,  if  any,  of  the  amount  due  from  the 
buyer,  under  the  contract,  over  the  net  proceeds 
of  tlie  resale,  the  seller  of  personalty  under  an 
agreement  that  the  title  shall  not  pass  until  all 
the  installments  of  the  purchase  price  are  paid 
is  entitled,  after  a  sale  of  the  property  at  auc- 
tion, on  default  in  payment,  to  recover  from 
the  purchaser  the  balance  remaining  due  after 
crediting  the  amount  received  at  the  auction 
sale. 

In  Banc.  Appeal  from  Superior  Conrt,  San 
Joaquin  County;   Edward  G.  Jones,  Judge. 

Action  by  D.  C.  Matteson  againat  the  Equi- 
table Mining  &  Milling  Company.  From  a 
judgment  for  defendant,  plaintiff  appeals. 
Beversed. 

A.  H.  Carpenter,  for  appellant  Nlcol  & 
Orr,  for  respondent 

BBATTY,  O.  J.  PlalntlfTa  assignor  erect- 
ed on  the  mine  of  defendant  a  lO-stamp 
quartz  mill,  with  various  appurtenances,  un- 
der a  written  contract,  by  which  the  defend- 
ant agreed  to  pay  for  the  mill,  etc.,  the  sum 
of  $10,000  in  stated  installments.  The  con- 
tract included  the  following  stipulation:  "It 
Is  further  agreed  by  the  said  party  of  the 
second  part  [the  defendant]  that  the  said 
mill,  concentrators,  water  wheels,  pipe  line 
and  all  other  structures  built  by  the  parties 
of  the  first  part  under  the  terms  of  this  con- 
tract shall  be  considered  as  and  shall  be  per- 
sonal property,  whether  attached  to  the  earth 
or  not,  and  the  title  and  ownership  thereof 
shall  be  and  remain  in  the  said  party  of  the 
first  part  with  the  right  to  take  up  and  re- 
move the  same  from  the  said  premises  at  any 
time  in  default  of  the  payment  of  any  install- 
ment of  the  purchase  price  thereof,  or  of  any 
payment  of  money  or  delivery  of  stock,  or 
bullion,  as  provided  for  In  this  contract  and 
leave  and  license  irrevocable  is  hereby  given 
and  granted  to  said  party  of  the  first  part  to 
enter  in  and  upon  the  property  of  the  said 
party  of  the  second  part  to  remove  the 
same."  Plaintiff's  assignor  fully  complied 
with  the  contract  on  his  part,  but  at  the  end 
of  four  years  after  the  completion  of  the  mill 
a  large  portion  of  the  contract  price  was 
overdue  and  unpaid.  The  plaintiff,  upon  re- 
fusal of  further  payments,  caused  the  mill 
and  appurtenances  to  be  sold  at  public  auc- 
tion, credited  the  amount  realized  as  a  pay- 
ment on  the  contract,  and  brought  this  action 
to  recover  the  balance  remaining  due.  Upon 
findings,  In  substance,  to  this  effect,  the  supe- 

f  L  See  Sales,  voL  «,  Cent.  Die.  1 1136. 


rlor  ootnt  rendered  and  entered  Its  Judgment 
in  favor  of  the  defendant  for  Its  costs,  and 
plaintiff  appeals. 

It  seems  very  clear  that  the  Judgment  Is  in 
confiict  with  the  findings.  The  conclusion 
of  the  court  that  the  plaintiff  could  not  re- 
cover the  unpaid  balance  of  the  contract  price 
Is  supposed  to  be  sustained  by  the  decision  of 
this  cotirt  in  Parke  ft  Lacy  t.  White  Lumber 
Co.,  101  Cal.  37,  85  Pac  442,  and  Holt  Manu- 
facturing Co.  v.  Owing,  100  Cal.  358,  42  Pac. 
435.  Those  cases  are  not  in  point  In  each 
of  them  the  vendor  of  personal  property  was 
suing  to  recover  the  property  In  specie,  or  its 
value,  after  having  recovered  a  Judgment  for 
a  part  of  the  price  in  the  first  case,  and  pro- 
curing the  allowance  In  probate  of  the  bal- 
ance of  his  claim  In  the  second.  It  was 
merely  decided  in  those  cases  that  the  vendor 
In  a  conditional  sale,  after  electing  to  sue 
for  the  purchase  money,  and  after  obtaining 
a  Jud!;ment,  cannot  recover  the  property  also. 
In  this  case  the  vendor  is  suing,  not  for  the 
property,  but  only  for  the  balance  due  upon 
the  contract  after  crediting  the  vendee  with 
the  value  to  him  of  the  property  sold.  The 
vendor  In  this  case  had  a  right  to  the  pos- 
session of  the  property,  which  the  vendee 
could  not  dispute,  and  this  gave  him  a  lien 
upon  it  for  the  balance  unpaid  of  the  pur- 
chase price,  which  be  could  enforce  in  the 
same  manner  as  In  case  of  a  pledge.  Civ. 
Code,  I  8049.  He  proceeded  as  in  case  of  a 
pledge,  by  selling  the  property  at  public  auc- 
tion after  notice  to  the  vendee,  and  crediting 
him  with  the  price  realized  at  the  sale.  The 
measure  of  his  damages  for  defendant's 
breach  of  contract  was  then  the  balance  re- 
maining due.  Id.  S  3811,  subd.  1.  On  the 
findings  made  by  the  superior  court  the  Judg- 
ment should  have  been  tor  the  plaintiff,  but 
an  additional  finding  is  necessary  to  deter- 
mine the  amount  due. 

The  Judgment  Is  reversed  and  tbe  cause  re- 
manded to  tbe  superior  court,  with  directions 
to  compute  the  amount  remaining  due  under 
the  contract  after  crediting  the  amount  real- 
ized at  the  sale  of  the  property  by  plaintiff, 
and  to  enter  Judgment  for  the  plaintiff  for 
the  amount  so  computed  with  costs. 

We  concur:  SHAW,  J.;  LORIOAN,  J.; 
McFARIoAND,  J.;  HENSHAW,  J.;  VAN 
DYKE,  J. 

1«  CaL  <08 

In  re  TURNER'S  ESTATE.    (Sac.  1,008.) 

TURNER  V.  RICHARDSON. 

(Supreme  Court  of  California.     June  2,  1904.) 

ADMINISTRATION  —  BIGHT  TO  I.CTTEBS  —  OBDBB 
or  PBECEDBNCE. 

1.  Code  Civ.  Proc.  §  13<>5,  names  brothers 
fourth  in  order  of  those  entitled  to  administer  a 
decedent's  estate.  Section  1369  provides  that 
no  minor  may  serve;  and  section  13U8,  that, 
if  any  one  entitled  to  administration  be  a  mi- 
nor, letters  must  be  granted  to  his  guardian  or 
other  person  entitled  to  them,  in  the  court's 
discretion.     Section  1367  authorizes  the  court 
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to  nttnt  letters  to  one  or  more  persons  eqnally 
entitled,    lldd,   that  the   conrt   has   power   to 
grant  letters  to  the  guardian  of  a  minor  brother 
to  the  exclusion  of  a  brother  who  is  of  age. 
McFarland,  J.,  dissenting. 

In  Banc.  Appeal  from  Superior  Court,  So- 
lano County;   A.  J.  Buckles,  Judge. 

Application  for  letters  of  administration  on 
the  estate  of  Arthur  D.  Turner,  deceased. 
From  an  order  granting  the  petition  of  J.  B. 
Richardson  therefor,  petitioner  L.  J.  Turner 
appeals.    Affirmed. 

R.  Clark  and  O.  R.  Coghlan,  for  appellant 
Geo.  A.  Lamont,  for  respondent 

LORI6AN.  J.  Arthur  D.  Turner  died  In- 
testate on  February  9,  1902,  a  resident  of 
Solano  county,  leaylng  property  therein.  As 
bis  sole  heirs  at  law,  be  left  four  brothers, 
residents  of  said  county,  three  of  whom  were 
of  age,  and  the  fourth  a  minor.  L.  J.  Tur- 
ner, the  appellant  one  of  the  adult  brothers, 
applied  for  letters  of  administration,  as  did 
also  J.  B.  Richardson,  the  guardian  of  the 
minor  brother  V.  F.  Turner,  and  the  petl- 
tlona  were  heard  together.  On  the  hearing 
It  appeared  by  the  testimony  of  two  of  the 
bTDtbers  that  they  desired  the  appointment 
of  the  guardian  of  the  minor  brother  as  ad- 
ministrator, although  they  filed  no  written 
consent  or  request  for  his  appointment  L. 
J.  Turner  testified  that  he  is  a  brother  of  the 
fnn  blood,  and  desired  letters  issued  to  him- 
8^.  The  court,  on  the  evidence,  adjudged 
that  Richardson,  the  guardian,  was  entitled 
to  letters,  and  they  were  ordered  issued  to 
him.    U.  J.  Turner  appeals  from  the  order. 

This  api>eal  lUTOlves  the  construction  of 
section  1308  of  the  Code  of  Civil  Procedure 
—a  matter  not  heretofore  passed  upon  by  this 
conrt  That  section  provides  that  "if  any 
person  entitled  to  administration  is  a  minor, 
letters  must  be  granted  to  his  or  her  guardi- 
an, or  any  other  person  entitled  to  letters  of 
administration,  in  the  discretion  of  the 
court"  Before  proceeding  to  consider  this 
section,  It  is  proper  to  refer  to  other  sections 
bearing  upon  the  subject  of  administration. 
Section  13(i5  of  the  same  Code  prescribes  who 
must  be  appointed,  and  the  order  In  which 
the  persons  named  are  entitled.  The  broth- 
ers are  fourth  in  order.  Section  1367  pro- 
vides that,  when  there  are  several  persons 
equally  entitled,  "the  court  may  grant  let- 
ters to  one  or  more  of  them."  Section  1369 
provides,  "No  person  is  competent  or  enti- 
tled to  serve  as  administrator  or  administra- 
trix who  Is  (1)  Under  the  age  of  majority. 
•    •     •" 

It  is  insisted  by  appellant  that  the  proper 
construction  of  section  1368  is  that  where 
there  Is  a  single  person  of  any  class  desig- 
nated by  that  section  as  entitled,  In  their  re- 
spectlTe  order,  to  letters  of  administration- 
children,  brothers,  sisters,  grandchildren— 
who,  if  sot  a  minor,  would  be  entitled  to  such 
letters,  his  guardian  is  so  entitled,  but  where 
there  are  two  persons  otherwise  equally  en- 
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titled  as  members  of  a  class  under  said  sec- 
tion, the  one  of  whom  is  a  minor,  that  let- 
ters must  be  granted  to  the  person  who  is 
not  a  minor.  The  respondent  contends— and 
the  lower  court  took  this  view  of  it— that  the 
purpose  of  section  1368  Is  to  place  the  guar- 
dian of  a  minor,  and  the  adult  members  of 
the  class  to  which  the  minor  belongs,  upon 
the  same  footing  as  to  the  right  to  letters 
of  administration,  and  we  are  of  opinion  that 
this  construction  is  the  proper  one.  The  lan- 
guage of  section  1368  is  general  in  its  nature, 
and  unrestricted  in  its  terms.  It  confers  a 
right  In  behalf  of  one  member  of  a  class;  re- 
moves bis  disability  to  the  extent  that  It  con- 
fers upon  his  guardian  a  right  to  which,  save 
for  his  minority,  he  would  be  himself  enti- 
tled; and,  in  furtherance  of  that  right  and 
to  uphold  It,  the  language  of  the  section 
should  be  liberally,  rather  than  restrlctlvely, 
construed.  There  Is  certainly  nothing  In  the 
wording  of  the  section  which  tends  to  restrict 
Its  application  In  the  manner  Insisted  on  by 
appellant  Nor  do  any  other  sections  of  the 
Code  on  the  same  general  subject  warrant  it. 
There  is  nothing  in  the  terms  of  section  1365, 
declaring  wlio  are  entitled  to  administer, 
which  gives  an  adult  of  any  of  the  classes 
there  mentioned  a  preference  over  minors  of 
the  same  class.  The  section  simply  desig- 
nates by  classes,  generally,  who  are  entitled 
to  administer,  and  prescribes  the  preferen- 
tial order  In  which  the  classes  are  so  enti- 
tled, but  it  makes  no  distinction  among  mem- 
bers of  a  class  on  account  of  minority.  The 
preference  which,  In  the  absence  of  section 

1368,  is  given  to  adults,  springs  ftom  section 

1369,  which  necessarily  accords  such  prefer- 
ence, because  by  this  latter  section  a  minor 
Is  declared  Incompetent  and  not  entitled  to 
serve  as  administrator.  This  disqualification 
Is  general  and  absolute  In  all  cases  and  as 
to  all  classes,  and,  but  for  section  1368,  the 
minor  would  have  no  right  In  any  instance 
to  apply  for  letters.  In  fact  he  has  none 
now.  His  personal  disqualification  remains. 
He  cannot  serve,  but  his  guardian,  as  his 
representative,  may.  The  object  of  section 
1368  undoubtedly  is  to  remove  the  dlsquali- 
flcatlon  of  the  minor,  and  place  him,  through 
his  guardian,  In  the  same  category  as  If  the 
minority  did  not  exist  In  the  case  at  bar 
the  particular  class  of  persons  to  which  he 
belonged  was  among  the  brothers  of  dece- 
dent, and,  but  for  his  minority,  he  would 
have  been  entitled,  as  one  of  that  class,  to 
apply  for  letters  of  administration.  His  mi- 
nority alone  disqualified  him.  That  disquali- 
fication was  certainly  Intended  to  be  removed 
by  section  1308  to  some  extent  and  the  on- 
ly question  is,  to  what  extent  has  it  been  ac- 
complished? The  language  of  the  section 
contains  no  limitation  in  this  respect  It  is 
certainly  capable  of  being  fairly  and  reason- 
ably construed  as  a  removal  of  the  disqual- 
ification to  the  full  extent  that  it  is  by  sec- 
tion 1369  Imposed,  and  to  allow  him,  through 
bis  guardian,  as  bis  representative,  all  the 
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rights  to  which  he  would  be  entitled  were 
he  an  adnlt,  one  of  which  would  be  to  con- 
test, on  an  equal  plane  with  all  the  members 
of  the  class,  for  the  right  to  administer.  Nor 
do  the  words  "letters  must  be  granted  to  his 
or  her  guardian,  or  any  other  person  enti- 
tled to  letters  of  administration  in  the  dis- 
cretion of  the  court,"  indicate  a  contrary  in- 
tentlon,  or  place  the  adult  in  any  more  fa- 
vorable position  than  the  minor.  The  use  of 
these  words  In  the  section  undoubtedly  con- 
templated that  there  might  be  other  p^i^ons 
who  would  be  entitled  to  letters.  Such  per- 
sons are  referred  to  generally,  without  any 
dtscrimination  as  to  whether  they  may  be 
adults,  or  minors  other  than  the  applicant, 
or  incompetents  represented  by  guardians. 
And  as  the  term  "or  any  other  person  enti- 
tled" is  genera]  in  Its  designation  of  persona, 
it  must  either  apply  to  persons  in  the  same 
class  as  the  minor,  or  to  persons  in  inferior 
classes  who,  as  provided  in  section  1365,  are 
entitled,  in  the  absence  of  others  having  su- 
perior rights,  to  a  grant  of  letters.  Now,  no 
i(ood  reason  can  be  suggested  why,  when  the 
Legislature  removed  the  disability  from  the 
minor  by  conferring  a  right  to  representa- 
tion on  his  guardian,  it  was  intended  that  the 
only  effect  of  the  application  would  be  to 
give  the  court  discretion  to  either  appoint 
him,  or  some  member  of  an  inferior  class. 
This  would  be  according  the  minor  no  sub- 
stantial benefit  or  advantage,  and  the  section 
doubtless  contemplated  the  conferring  of 
some  substantial  right,  and  this  could  be  best 
accomplished  by  placing  him  in  the  class  to 
wliich  he  would  belong  if  he  were  an  adult; 
and  on  an  equality  with  other  members  of 
that  class— not  by  placing  him  on  a  level  with 
members  of  an  inferior  class,  or  by  importing 
such  members  into  Us  class  and  putting 
them  on  an  equality  with  him.  Under  any 
other  construction  the  section  would  be  held 
to  mean  that,  while  the  guardian  may  apply 
because  his  ward  is  one  of  a  preferential 
class,  who,  but  for  his  minority,  would  be 
entitled  to  administration,  still,  when  be  does 
appljt  the  court  may  appoint  one  of  an 
inferior  class,  who,  as  against  the  minor.  If 
an  adult,  would  not  be  entitled  to  be  heard 
•t  all;  that,  while  the  minor  might  be  in  by 
superior  right,  he  may  be  out  by  inferior  dis- 
placement. The  grant  of  such  a  vague  and 
illusory  right  was  never  contemplated.  Mem- 
l>ers  of  an  Inferior  class  are  never  entitled 
to  administer  when  there  is  a  member  of  a 
superior  class  who  is  not  disqualified,  and, 
by  qualifying  the  minor  of  such  superior 
class  to  obtain  a  grant  through  his  guardi- 
an, it  is  hardly  conceivable  that  the  Legis- 
lature intended  to  confer  on  him  no  greater 
privilege  than  to  contest  with  others  of  a 
subordinate  class  for  the  discretionary  award 
of  a  grant  of  administration.  Such  a  con- 
struction would  neither  be  consonant  with 
fairness  nor  Justice  to  the  minor,  and  we  are 
satisfied  that  this  was  not  the  legislative  in- 
tent, but  that  the  expression  "or  any  oUier 


person  entitled  to  admlnlatei"  was  intended 
to,  and  does,  apply  to  all  persons  wlio  are 
entitled  to  administer  as  being  of  the  same 
class  as  the  minor  would  be,  were  he  an 
adult  We  think  this  is  the  proper  construc- 
tion, for  several  reasons.  In  the  first  place, 
the  general  subject-matter  of  the  section 
would  Indicate  it  The  section  is  dealing 
with  the  right  of  a  minor  to  apply  through 
bis  guardian  for  letters.  It  removes  bis  dis- 
ability, and  authorizes  the  grant  to  bis  guar- 
dian of  letters  as  a  meml>er  of  a  given  class. 
In  that  class  there  may  be  others,  equally 
entitled,  seeking  letters.  Independent  of 
adults,  there  may  be  other  minors  than  himr- 
self,  or  they  may  be  all  minors  whose  respec- 
tive guardians  are  applying  for  letters  aa 
representattves  of  their  wards.  Under  these 
circumstances,  it  would  only  be  a  reasona- 
ble construction  of  the  words  "other  persons 
entitled"  to  hold  that  they  apply  to  persona 
who  are  of  the  same  class  as  the  minor,  wlm, 
either  as  adults  or  minors,  were  seeking  let- 
to-s.  In  the  next  place,  it  Is  this  construc- 
tion only  which  accords  such  minor,  tbrongli 
his  guardian,  the  absolute  right  to  letters  oC 
administration  when  he  is  the  sole  represen- 
tative of  his  class,  wUch  cannot  be  if  those 
outside  that  class— persons  of  an  inferior 
grade— are  entitled  to  be  considered  under 
the  category  of  "other  persons  eotitled." 
Lastly,  when  we  consider  the  entire  section, 
in  as  far  aa  it  confers  discretion  upon  Hie 
court  to  appoint  the  "guardian  or  other  per- 
son entitled,"  we  find  it  tiarmonions  witli, 
and  is  in  effect  the  same  as,  the  rale  laid 
down  in  section  1867.  where  it  la  declared 
that  "when  there  are  several  persons  equal- 
ly entitled  to  the  administration  the  court 
may  grant  letters  to  one  or  more  of  them." 
Tlila  is  the  general  mie,  and  applies  only  in 
those  cases  where  the  persons  applying  are 
equally  entitled  because  they  are  members 
of  the  same  preferred  class,  and  not  only  do 
we  think  it  was  not  intended  to  lay  down  a 
rule  under  section  1368  different  from-  tibe 
general  rule  in  section  1367,  but  on  the  con- 
trary, from  the  use  of  practically  the  same 
language  in  the  former  section,  tliat  it  was 
Intended  to  reiterate  and  adopt  the  general 
rule. 

As,  then,  the  expression  "or  other  person 
entitled"  cannot  be  construed  as  giving  mem- 
bers of  a  subordinate  class  an  equal  or  any- 
right  to  be  heard  or  appointed  by  the  court 
in  its  discretion,  when  the  application  is  made 
in  iMlialf  of  a  minor  of  a  superior  class.  It 
necessarily  follows  that  the  language  must 
apply  and  be  confined  to  members  of  the 
same  class  as  the  minor,  and  that  as  the  livr 
nowhere  confers  any  special  right  upon  an 
adult  to  be  preferred  in  a  grant  of  letters 
of  administration,  and  as  the  law,  by  remov- 
ing the  disability  of  the  minor,  intended  to, 
and  does,  place  him  in  the  same  category 
of  persons  entitled,  to  which  the  adult  be- 
longs, we  are  of  opinion  that  the  guardian 
of  the  minor  may  apply  for  letters  of  admin- 
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istratlon,  notwithstanding  there  are  adults! 
that  the  law  places  tbem  upon  the  same  plane 
of  equality;  and  that  the  court,  In  Its  discre- 
tion, may  appoint  the  guardian  of  the  minor 
to  the  exclusion  of  the  adult.  This  was  done 
in  the  case  at  bar,  and,  as  the  action  of  the 
court  was  in  harmony  with  the  construction 
we  have  placed  upon  section  1368,  and  was 
tbe  exercise  of  Its  discretion,  the  order  ap- 
pealed from  Is  affirmed. 

We  concur:  BE5ATTY,  O.  J.;  ANGELLOT- 
TI,  J.;   SHAW,  J.;   VAN  DYKE,  J. 

McFARLAND,  J.  I  dissent,  and  adhere  to 
the  opinion  heretofore  delivered  In  depart- 
ment,  as  follows: 

CHIPMAN,  O.  Application  for  letters  of 
administration.  Arthur  D.  Turner  died  In- 
testate on  February  9,  1902,  a  resident  of, 
and  leaTlng  property  In,  Solano  county.  He 
left  as  his  sole  heirs  at  law  four  brothers, 
residents  of  said  county,  three  of  whom.  In- 
cluding appellant,  were  of  age.  L.  J.  Tur- 
ner, appellant,  applied  for  letters,  and  J.  B. 
Itlcbardson,  tbe  guardian  of  tbe  minor  broth- 
er, V.  P.  Turner,  also  applied,  and  their  peti- 
tions were  beard  together.  It  appeared  at 
the  hearing,  by  the  testimony  of  two  of  the 
brothers,  that  they  desired  the  appointment 
of  the  guardian  of  tbe  minor  brother,  al- 
tbongh  they  had  not  made  or  filed  any  -writ- 
ten request  for  such  appointment.  L>.  J. 
Turner  testified  that  he  Is  a  brother  of  the 
full  blood,  and  desired  letters  issued  to  him. 
On  the  evidence,  It  was  adjudged  that  Rich- 
ardson was  entitled  to  letters,  and  It  was  ac- 
cordingly BO  ordered.  L.  J.  Turner  appeals 
from  the  order. 

Section  1305,  Code  Civ.  Proc,  prescribes 
■who  must  be  appointed,  and  the  order  in 
which  the  persons  named  are  entitled.  The 
brothers  are  fourth  In  order.  Section  1367 
provides  that,  where  there  are  several  per- 
sons equally  entitled,  "the  court  may  grant 
letters  to  one  or  more  of  them."  Section 
1S68  provides:  "If  any  person  entitled  to 
administration  is  a  minor  or  an  Incompetent 
person,  letters  must  be  granted  to  his  or  her 
guardian,  or  any  other  person  entitled  to  let- 
ters of  administration,  in  the  discretion  of 
the  court"  Section  1369  provides:  "No  per- 
son is  competent  or  entitled  to  serve  as  ad- 
ministrator or  administratrix  who  is:  (1) 
Under  the  age  of  majority;  *  •  ♦"  Sec- 
tion 1379  provides:  "Administration  may  be 
granted  to  one  or  more  competent  persons, 
although  not  otherwise  entitled  to  the  same, 
at  the  written  request  of  the  person  entitled 
filed  In  the  court.  •  *  *"  These  are  all 
tbe  sections  of  tbe  Code  bearing  on  the  ques- 
tion. In  their  report  of  August  1, 1900,  made 
to  the  Legislature,  the  code  commissioners 
proposed  an  amendment  to  section  130S,  and 
in  a  note  to  the  proposed  amendment  said: 
"This  section  was  probably  Intended  to  mean, 
and  will  mean,  if  so  amended,  that  where  a 


single  person  would,  if  not  a  minor,  be  en- 
titled to  letters  In  preference  to  all  others, 
his  guardian.  If  competent  and  applying,  is 
entitled  to  letters;  but  Jf  there  are  two  per- 
sons otherwise  equally  entitled,  and  one  of 
them  Is  a  minor,  the  letters  must  be  granted 
to  the  person  not  a  minor."  Appellant  In- 
sists that  this  Is  tbe  correct  meaning  of  the 
section,  when  considered  with  reference  to 
other  sections,  and  therefore  the  court  ex- 
ceeded its  authority  in  appointing  the  guard- 
ian of  the  minor  brotJier  in  preference  to  a 
brother  who  was  of  age  and  otherwise  com- 
petent. Respondent  contends  that  section 
1368  places  the  guardian  of  the  minor  brother 
on  the  same  footing  with  tbe  adult  brother. 
Tbe  statute  disqunllfies  a  minor,  and  says 
that  he  is  not  competent  or  entitled  to  serve 
as  administrator.  But  where  "any  person 
entitled  to  administration  [i.  e..  who  Is  men- 
tioned In  one  of  the  classes  enumerated  In 
section  13G5]  is  a  minor  or  an  Incompetent 
person,"  his  guardian  or  some  other  person 
entitled  must  be  appointed.  Tbe  person  can- 
not serve,  but  bis  representative  may,  aud  lu 
such  case  the  court  is  given  discretion  to  ap- 
point the  guardian  or  "any  other-  person  en- 
titled." Section  13G8.  For  e.^ample.  If  there 
was  but  one  brother,  and  he  was  a  minor, 
and  therefore  disentitled  and  incompetent, 
the  court  might  appoint  bis  guardian  or  any 
other  person  entitled  by  tbe  statute  to  serve. 
If,  however,  there  Is  another  brother  who  Is 
of  the  age  of  majority  and  otherwise  quali- 
fied, he  would  be  entitled  as  of  riglit,  under 
section  1365;  and  we  do  not  think  that  the 
Legislature  Intended  to  confer  an  equal  right 
by  section  1368  on  the  guardian  of  a  brother 
who  Is  by  the  statute  declared  to  be  neither 
competent  nor  entitled,  or  that  the  Legisla- 
ture Intended  by  that  section  to  give  "any 
other  person  entitled"  an  equal  right.  It  Is 
only  by  virtue  of  section  1368  that  the  guard- 
Ian  of  a  minor  can  be  appointed,  and  we  do 
not  think  it  was  intended  to  take  away  from 
the  adult  brother  the  preference  given  him 
by  section  1365.  It  Is  only  where  "there  are 
several  persons  equally  entitled  to  tbe  ad- 
ministration" that  "the  court  may  grant  let- 
ters to  one  or  more  of  them."  Section  13C7. 
Section  1365  places  children  before  brothers 
of  deceased.  Suppose  the  father  dies,  leav- 
ing two  sons,  one  of  age  and  one  au  infant. 
Section  1368  would  apply  to  such  a  case,  and 
respondent's  contention  would  leave  it  dis- 
cretionary with  tbe  court  to  appoint  the 
guardian  of  the  minor  child  or  some  other 
person  entitled;  and  this  would  be  true  also 
of  tbe  sisters,  the  grandchildren,  and  the  rest 
of  kin  who  are  mentioned  after  brothers  In 
section  1366,  as  entitled.  The  construction 
contended  for  by  respondent  would  place  the 
guardian  of  a  minor  on  an  equal  footing  with 
all  those  different  classes  of  persons.  We 
think  tbe  more  reasonable  meaning  of  the 
statute  Is  that  -where  there  Is  but  one  person 
of  the  class  entitled,  and  that  person  Is  a 
minor,  tbe  court  has  tbe  discretion  to  appoint 
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Ula  guardian  or  any  other  ponon  enUUed. 
But  where  ttaere  are  two  or  more  ai  that 
class,  and  one  is  a  minor,  the  court  has  no 
such  discretion,  but  must  appoint  one  of  the 
class  who  to  ot  the  age  of  majority,  If  other- 
wise competent  If  all  of  the  class  are  mi- 
nors, It  may  be  that  respondent's  position 
would  hold,  but  not  otherwise. 

It  is  advised  that  the  order  be  reversed, 
with  directions  to  grant  letters  to  appellant 


(143  Cal.  430) 

ROSASCO    T.    COUNTY    OF   TnOLUMNB. 

(Sac.  1,116.) 
(Supreme  Court  ot  California.    June  2,  1904.) 

TAXATION — STTUATIOR  Ot  FBOPKBTT  —  CATTLX 
TEUFOBABILT  PASTUBINO  —  STATUTES  —  AS- 
BESSOBS— ADDING  FBOPEBTT  TO  TAXPATEB'B 
STATEMENT. 

1.  Pol.  Ode,  I  8891,  providing  that  its  rev^ 
«in«  laws  are  to  be  construed  aa  though  the 
Code  had  been  passed  and  approved  on  the  last 
daj  of  the  session,  does  not  invalidate  an  earlier 
revenue  act  unless  some  repugnancy  between 
the  provisions  of  that  act  and  those  of  the 
Political  Code  relative  to  the  revenues  of  the 
state  is  made  to  appear. 

2.  Const  art  13,  f  10,  and  Pol.  Code,  8  3628, 
declares  that  all  property  shall  be  aasessed  in  the 
county  in  which  it  Is  situated.  Beli,  that  cat- 
tle "temporarily  pasturing"  in  a  county  were 
not  subject  to  assessment  In  that  county,  but 
In  the  county  where  they  were  permanently 
kept 

8.  An  assessor  has  power  to  add  property  to 
the  verified  list  furnished  in  the  statement  of  a 
taxpayer,  though  he  has  not  been  subpoenaed 
and  examined. 

In  Banc.  Appeal  from  Snpetior  Court;  TiH 
olnmne  County;  O.  W.  Nlcol,  Judge. 

Action  by  K.  J.  Bosasco,  as  executrix, 
against  the  county  of  Tuolumne.  From  a 
Judgment  In  favor  of  defendant  plaintiff  ap- 
peals.   Affirmed. 


3.  B.  Curtln,  for  appellant 
respondent 


F.  P.  Otia,  for 


HENSHAW,  J.  TbU  action  waa  brought 
to  recover  from  the  defendant  the  sum  of 
(69  on  account  of  taxes  paid  by  plaintiff,  un- 
der protest,  for  certain  cattle.  The  appeal  la 
from  the  Judgment  npon  the  Judgment  roll 
alone.  The  facts  as  set  forth  In  the  findings 
are  therefore  not  In  dispute.  The  court  found 
that  the  estate  of  Bosasco,  of  which  plalntlfl 
is  the  executrix,  owned  about  2,000  acres  of 
land  In  Tuolumne  county  and  about  689  acres 
of  land  In  Stanislaus  county,  and  upon  the 
1st  Monday  In  March,  1901,  was  the  owner  of 
about  306  head  of  stock  cattle.  The  lands  In 
Tuolumne  constitute  the  home  ranch,  and  for 
several  months  prior  to  the  2d  day  of  Alarcb, 
1001,  all  of  the  cattle  had  been  pastured  upon 
this  ranch.  On  the  2d  day  of  March  the 
plaintiff  caused  230  head  of  cattle  to  be  driv- 
en from  the  home  ranch.  In  Tuolumne  coun- 
ty, to  the  land  In  Stanislaus  county,  and  230 
head  of  cattle  were  at  said  latter  ranch  at 
12  o'clock  noon  on  the  Ist  Monday  of  March, 
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1901.  About  the  1st  day  «f  April  the  execa- 
trlx  caused  200  head,  and  shortiy  afterwards 
the  remainder  of  the  cattle,  to  be  driven 
back  to  the  home  ranch.  In  Tuolumne  county, 
after  which  they  were  pastured  upon  the 
lands  of  the  estate  In  that  county.  The  resi- 
dence of  the  executrix  la,  and  that  of  her 
testate  In  his  lifetime  was,  the  county  of  Tuo- 
lumne, and  the  court  expressly  finds  "that 
said  230  head  of  stock  cattle  were  by  the 
executrix  of  said  estate  driven  from  the 
county  of  Tuolumne,  state  of  California, 
into  the  county  of  Stanislaus,  state  of  Cal- 
ifornia, on  the  1st  day  of  March,  1901,  for 
the  purpose  of  temporarily  pasturing  the 
same  In  said  Stanislaus  county."  The  court 
further  finds  that  the  executrix.  In  making 
her  sworn  statement  on  behalf  of  the  estate 
for  the  assessor  of  Tuolumne  county,  omitted 
to  enter  the  230  head  of  stock  "so  driven 
from  the  county  of  Tuolumne  aforesaid  Into 
the  county  of  Stanislaus  aforesaid  for  the 
purpose  of  temporarily  pasturing  the  same  In 
said  Stanislaus  county."  The  assessor  of  the 
county  of  Tuolumne  thereafter,  without  sub- 
poena served  upon  plaintiff,  and  without  or- 
der of  the  board  of  supervisors  of  the  county, 
added  to  the  sworn  statement  so  made  and 
given  him  by  the  executrix  the  230  head  of 
cattle  so  omitted,  and  assessed  the  same 
against  the  estate  of  plaintiff's  testator.  The 
appellant  contends,  under  these  facts,  first 
that  the  cattle  were  Improperly  assessed  In 
the  county  of  Tuolumne,  because  their  "situ- 
ation" ui)on  the  noon  of  the  first  Monday  in 
Bfarch  was  the  county  of  Stanislaus;  and, 
second,  that  the  assessor  bad  no  power  to 
add  these  cattle  to  the  verified  list  furnished 
In  the  statement  of  the  executrix. 

1.  The  assessment  of  these  animals  was 
proper  under  the  act  of  March  30, 1872,  "Con- 
cerning the  Assessment  of  Animals."  St 
1871-72.  p.  764,  c.  611.  But  to  this  appellant 
makes  reply  that  that  act  has  been  repealed 
by  the  provisions  of  the  Political  Code.  As 
the  act  concerns  the  revenue  of  the  state.  It 
undoubtedly  comes  within  the  purview  of 
section  8891  of  the  Political  Code,  which  pro- 
vides that  its  revenue  laws  are  to  be  con- 
strued aa  though  the  Political  Code  had  been 
passed  and  approved  on  the  last  day  of  the 
session;  but  still  the  effect  of  this  Is  not  to 
invalidate  or  destroy  the  earlier  act  unless  a 
repugnancy  between  the  proyislons  of  that 
act  and  those  of  the  Political  Code  touching 
the  revenues  of  the  state  Is  made  to  appear. 
Appellant  contends  that  this  Is  so  made  to  ap- 
pear by  virtue  of  section  3628  of  the  Political 
Code  as  amended  in  1880,  and  in  particular 
that  portion  of  it  declaring  that  "all  other 
taxable  property  shall  be  assessed  in  the 
county,  dty,  or  dty  and  county,  town,  town- 
ship, or  district  in  which  it  Is  situated." 
Substantially  the  same  provision  Is  to  be 
found  in  the  Constitution  of  1879  (article  13, 
I  10).  Upon  this  language  it  to  argued  that 
the  actual  location  of  property  upon  noon  of 
the  1st  Monday  of  March  of  each  year  abao- 
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lately  fixos  Its  situs  for  purposes  of  taxation. 
With  this  contention,  however,  we  cannot 
agree.  It  Is  always  recognised  that  In  the 
assessment  of  goods  in  transit,  of  migrating 
herds,  and  the  rolling  stock  and  vessels  of 
transportation  companies,  the  permanent  si- 
tus, as  dlstingulBbed  from  the  place  of  tem- 
porary sojourn,  is  of  controlling  force.  It  is 
In  recognition  of  this  that  the  rolling  stock  of 
railroads  operating  in  more  than  one  county 
in  the  state  is  not  made  the  subject  of  assess- 
meot  by  the  local  assessors  of  the  varioas 
coQDties,  and  it  Is  in  further  recognition  of 
tills  tliat  tbe  act  of  1872  provides  that  stock 
"temporarily  grazed"  In  one  county  shall  nev- 
ertheless be  assessed  in  and  for  the  county 
where  the  owner  resides. 

But  aside  from  the  provisions  of  tills  act, 
and  eliminating  it  entirely  from  consldera- 
tlMi,  still  tbe  assessment  in  this  case  was 
Justiaed  under  section  3628  of  tbe  Political 
Code,  and  the  constitutional  provision  above 
cited.  The  language  Is  that  all  other  taxable 
property  shall  be  assessed  In  tbe  county  in 
which  It  Is  situated.  This,  as  all  of  tbe  au- 
thorities go  to  show,  has  reference  to  its 
permanent  situation.  Thus,  if  cattle  are  kept 
permanently  in  one  county,  they  are  to  be 
assessed  in  such  county,  Irrespective  of  the 
residence  of  tbe  owner.  But  if,  upon  the 
other  band,  cattle  are  temporarily  In  a  coun- 
ty upon  the  first  Monday  of  March  at  noon, 
they  are  to  be  assessed  In  the  county  where 
they  are  permanently  kept  This  Is  in  accord 
with  our  own  decisions  and  with  tbose  of 
Oatet  states.  Tbos  In  People  v.  Holladay,  25 
Cal.  301,  no  contention  arose  «&  to  the  resi- 
dence of  tbe  owner  of  the  cattle— whether  it 
was  in  Solano  county  or  Alameda  county — 
nor  Is  It  made  to  appear  how  long  the  cattle 
were  in  Solano  county  prior  to  the  first  Mon- 
day In  March.  For  aught  that  appears  to  tbe 
contrary,  they  were  permanently  kept  in  So- 
lano county,  and  were  therefore  properly  as- 
sessed there.  And  notwithstanding  they  had 
been  subsequently  removed  to  Alameda  coun- 
ty, when  the  district  attorney  of  Solano  coun- 
ty began  suit  to  collect  the  taxes,  this  court 
veiy  properly  held  that  the  Solano  county  as- 
sessment, under  the  indicated  circumstances, 
was  proper.  People  v.  Niles,  35  Oal.  282,  In- 
volved tbe  question  of  taxes  on  a  sailing  ves- 
sel. In  its  discussion  this  court  said  by  way 
of  illustration:  "As,  for  example,  where  the 
nonresident  has  cattle  and  sheep  which  he 
keeps  or  herds  or  pastures  in  San  Mateo 
county  at  the  time  named  In  the  statute,  in 
wliich  case  they  are  taxable  In  Son  Mateo 
county."  Tills  language  must  be  construed  as 
having  reference  to  the  permanent  herding 
or  pasturing,  and  thus  comes  within  the  rule 
as  above  enunciated— that,  regardless  of  the 
residence  of  the  owner,  personal  property 
permanently  kept  or  maintained  in  one  coun- 
ty Is  there  'to  be  assessed.  In  the  case  last 
quoted,  in  recognition  of  the  distinction  be- 
tween the  permanent  situs  of  personal  prop- 
erty and  its  transitory  or  temporary  resting 


place,  this  court  said:  "To  authorize  the  tax- 
ing of  personal  property  In  any  other  county 
than  that  in  which  the  owner  resides,  it  must 
appear  that  the  property  Is  being  to  some 
extent  kept  or  maintained  in  such  county, 
and  not  there  casually  or  In  transitu,  or  tem- 
porarily in  ordinary  course  of  business  or 
commerce."  In  City  of  Oakland  v.  Whipple, 
39  Cal.  112— a  steamboat  case— this  court  say: 
"In  People  v.  NIlea  we  held  that  personal 
property  thus  transiently  within  tbe  county 
could  not  be  there  taxed.  •  •  •  But  In 
the  absence  of  an  express  finding  on  that 
point,  we  must  presume  the  Implied  findings 
to  have  been  such  as  were  necessary  to  sus- 
tain the  Judgment,  and  that  tbe  court  found 
the  boat  was  not  in  transitu,  or  there  for  a 
mere  temporary  purpose,  and  was  conse- 
quently subject  to  taxation,  and  rightfully 
taxed."  In  the  case  at  bar  tbe  finding  is  ex- 
plicit that  the  cattle  were  in  Stanislaus  coun- 
ty temporarily.  It  therefore  comes  strictly 
within  the  rule  and  reason  of  tbe  above 
cases  from  our  own  court  In  Barnes  t. 
Woodbury,  17  Nev.  383,  30  Pac  1068,  the 
plaintiff  owned  lands  in  Eureka  county, 
where  his  cattle  were  cared  for  and  his  busi- 
ness conducted.  He  allowed  tbem  to  grace 
temporarily  upon  the  public  domain  in  White 
Pine  county,  and  they  were  assessed  in  that 
county.  He  successfully  attacked  tbe  assess- 
ment; tbe  Supreme. Court  of  Nevada  holding 
that,  as  his  home  ranch  was  in  Bureka  coun- 
ty for  tbe  purpose  of  herding,  caring  for,  and 
managing  his  cattle,  "tbey  were  not  abiding 
within,  nor  did  they  belong  in  White  Pine 
county  In  such  a  sense  as  to  become  incorpo- 
rated with  tbe  wealth  of  that  county,  or  to 
make  tbem  a  part  of  its  personal  property." 
In  Ford  v.  McQregor,  23  Faa  608,  It  is  again 
declared  that  live  stock  driven  from  tbe  home 
ranch  of  tbe  owners  Into  anothtf  county,  to 
be  herded  therein  tMuporarily,  and  then  re- 
turned to  tbe  ranch  in  tbe  home  county,  Is 
not  assessable  for  taxes  in  tbe  former  county. 
In  Whitmore  v.  McGregor,  23  Pac.  510,  the 
Supreme  Court  of  Nevada  applied  tbe  same 
principle  to  teamsters  engaged  In  teaming 
and  freighting  in  Bureka  county,  who  were 
wont;  at  tbe  close  of  the  teaming  season,  to 
send  their  horses  and  mules  into  Nye  county 
to  be  fed  and  cared  for  until  tbe  reopening 
of  tbe  teaming  season.  It  was  beld  that  they 
were  not  properly  assessable  In  Nye  county, 
but  were  assessable  in  the  county  of  Eureka. 
In  State  v.  Shaw,  29  Pac.  321,  the  Supreme 
Court  of  Nevada  again  held  that  cattle  bom, 
bred,  branded,  and  kept  In  Nye  county  have 
their  habitat  and  are  assessable  there,  al- 
though tbey  wander  into  other  counties,  and 
although  tbe  owner's  borne  ranch  is  in  Eureka 
county,  where  occasionally  some  of  tbe  cattle 
are  taken  to  be  fattened.  In  Mayor  of  Mo- 
bile V.  Baldwin,  57  Ala.  71,  29  Am.  Rep.  712, 
tbe  question  turned  upon  the  assessment  of 
a  steamboat  by  the  municipality,  and  the 
court  there  say:  "It  is,  however,  the  actual 
situs  of  tbe  boat;  permanent  or  temporary. 
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which  It  l8  most  material  to  consider  in  de- 
termining the  liability.  It  the  boat  had  Buch 
situs  within  the  dty,  under  the  views  of  the 
charter  we  have  expressed,  It  Is  the  subject 
of  municipal  taxation.  If  It  had  not,  and  Its 
presence  In  the  city  was  merely  transitory. 
In  the  course  of  its  employment  It  was  not 
liable  to  such  taxation." 

It  Is  concluded  upon  this  proposition,  there- 
fore, that  grazing  stock  are  assessable,  with- 
out regard  to  the  residence  of  the  owner,  in 
the  county  where  they  are  permanently  rear- 
ed and  kept;  and,  as  In  this  case  it  Is  dis- 
tinctly found  that  they  were  permanently 
kept  In  the  county  of  Tuolumne,  and  were  In 
the  county  of  Stanislaus  temporarily  and  for 
the  purpose  of  temporary  pasturage,  it  fol- 
lows that  they  were  properly  assessed  In  the 
former  county. 

2.  In  support  of  the  asserted  Illegality  of 
the  act  of  the  assessor,  appellant  relies  upon 
the  case  of  Weyse  v.  Crawford,  85  Cal.  196, 
24  Pac.  735;  but  that  decision  has  received 
construction  In  People  v.  National  Bank,  123 
Cal.  53,  55  Pac.  685,  46  L.  R.  A.  747,  69  Am. 
St  Rep.  32,  where  It  Is  saldt  "In  respect  to 
this,  reliance  Is  placed  upon  Weyse  v.  Craw- 
ford, 85  Cal.  196  [24  Pac.  735),  which.  It  Is 
contended,  holds  that  the  assessor  cannot  add 
to  a  list  returned  by  a  taxpayer  unless  he  has 
been  so  subpoenaed  and  examined.  I  do  not 
so  understand  that  opinion.  It  holds  that 
the  assessor  cannot  make  an  assessment 
which  shall  not  be  revisable  by  the  board  of 
equalization  unless  the  taxpayer  has  refused 
to  make  out  his  list  under  oath,  or  has  re- 
fused to  comply  with  some  other  requirement 
of  the  law.  •  •  •  Unless  there  has  been 
some  dereliction  on  the  part  of  the  taxpayer— 
unless  he  has  failed  to  render  the  assistance 
to  the' assessor  which  the  law  requires  him 
to  render— he  cannot  be  subjected  to  the  pen- 
alty of  a  nonrevisable  assessment  •  •  • 
This  is  not  a  ruling  that  the  assessor  cannot 
assess  property  not  found  in  the  verified  lists 
made  by  a  property  owner."  So  understood, 
DO  difficulty  Is  presented  by  the  assessment 
here  under  consideration,  and  the  opposite 
to  appellant's  contention  has  been  decided  In 
San  Francisco  v.  la  Soci6t6,  etc.,  131  Cal. 
612,  63  Pac.  1016,  and  Security  Savings  Bank 
V.  San  Francisco,  132  Cal.  599,  64  Pac.  898. 

For  the  foregoing  reasons,  the  Judgment 
appealed  from  is  affirmed. 

We  concur:  BEATTY,  O.  J.;  McFAR- 
LAND,  J.;  SHAW,  J.;  ANGELLOTTI,  J.; 
VAN  DYKE,  J,;  LOUIGAN,  J. 

143  Cal.  47S 

LUDWIG  V.  MURPHY  et  al.     (Sac.  1,213.) 

(Supreme  Court  of  California.     June  6,  1004.) 

MOBTOAOES  —  FORECLOSUBE  —  TIME  WITHIN 
WHICH  TO  FORECLOSE — EFFECT  OF  tACHES — 
VOID  JUDGMENT— EFFECT  ON  SUBSEQUENT 
ACTION. 

1.  A  holder  of  a  valid  mortgage  lien  has  an 
absolute   right   to  an   effectual   foreclosure  by 


action  begun  at  any  time  within  (our  years 
from  the  date  of  the  accrual  of  his  cause  of 
action. 

2.  A  void  judgment  in  a  suit  to  foreclose  a 
mortgage  has  no  effect  on  the  mortgage  or  lien 
created,  and  constitutes  no  bar  to  on  action  to 
foreclose. 

3.  A  judgment  foreclosing  a  mortgage  exe- 
cuted by  a  married  woman  on  her  separate 
property,  on  which,  subsequent  to  the  giving  of 
the  mortgage,  and  prior  to  suit  to  foreclose,  a 
declaration  of  homestead  was  filed,  rendered  in 
a  suit  in  which  the  husband  was  not  a  party 
defendant,  is  void,  and  constitutes  no  bar  to  a 
subsequent  action  to  foreclose. 

Department  L  Appeal  from  Superior 
Court,  Placer  (3ounty;  Peter  J.  Shields, 
Judge. 

Action  by  Caroline  Ludwlg  against  E.  M. 
Murphy  and  another.  From  a  judgment  for 
plaintiff,  defendants  appeal.    Affirmed. 

Charles  Tuttle  and  F.  P.  Tuttle,  for  appel- 
lants. Geo.  W.  Hamilton  and  Pullen  &  Wal- 
lace, for  respondent 

SHAW,  J.    Appeal  from  a  Judgment  for 
the  plaintiff.    The  appeal  is  on  the  judgment 
roll,  and  there  Is  no  bill  of  exceptions.    The 
case,  briefly  stated,  is  this:    The  plaintiff  is 
the  mortgagee,  and  the  defendant  Mrs.  E.  M. 
Murphy  Is  the  mortgagor,  in  a  mortgage  of 
date  March  13,  1897,  given  to  secure  a  prom- 
issory note  of  even  date  for  the  sum  of  $1,378. 
payable  April  25,  1899.    The  mortgage,  It  was 
Intended  by  the  parties,  was  to  include  an  ad- 
joining strip  of  land,  which  was  omitted  by 
mistake  In  the  drawing  of  the  Instrument 
The  other  defendant  is  the  husband  of  the 
mortgagor.    The  land  mortgaged.  Including 
the  strip  alluded  to,  was  the  properly  of  Mrs. 
Murphy,  who  was  then  residing  on  It,  and 
who,  on  June  17, 1898,  filed  thereon  a  declara- 
tion of  homestead;  her  husband  at  that  time 
having  notice  of  the  mortgage.    A  suit   to 
foreclose   was  commenced  by   the  plaintiff 
June  14,  1899,  against  Mrs.  Murphy  alone, 
and  resulted,  September  19,  1899,  In  a  judg- 
ment of  foreclosure,  and  a  sale  of  the  mort- 
gaged premises  thereunder,  July  1,  1901,  to 
the  plaintiff.    The  plaintiff  In  due  course  re- 
ceived her  deed,  and  thereupon  demanded  of 
Mrs.  Murphy  the  possession  of  the  premises, 
which  was  denied;    and  thereafter  applica- 
tion was  made  to  the  court  by  the  plaintiff 
for  a  writ  of  assistance,  which  was  resisted 
by    the    defendant    Murphy    (the    husband). 
The  object  of  the  present  suit — to  which  both 
spouses  are  made  parties — ^is  to  correct  the 
mistake  In  the  description  of  the  premises 
mortgaged,   and,   in  effect,   to   foreclose   the 
mortgage.    The  above  facts  are  alleged  In  the 
complaint,  and,  with  exception  of  the  allega- 
tions as  to  the  mistake  In  the  description  of 
the  mortgaged  premises,  are  not  denied   by 
the  answer.    As  to  the  alleged  mistake,  the 
findings  are  adverse  to  the  defendant,  who 
makes  no  point  on  this  branch  of  the  case; 
which,  therefore,  need  not  be  further  consid- 
ered.   The  facts  of  the  case,  therefore,  so  far 
as  stated,  are  the  same  as  those  involved  in 
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Brackett  t.  Banegas,  116  Cal.  278,  48  Pac.  90, 
58  Am.  St.  Rep.  164,  and  it  1b  claimed  by  the 
respondent  that  the  decision  in  that  case  is  in 
point  in  her  favor.  On  the  other  hand,  It  is 
claimed  by  the  appellant  that  other  facts 
found  by  the  court  diatingulBh  this  from  the 
case  cited,  and  that  upon  the  authority  of 
that  decision  the  Judgment  here  must  be  re- 
versed. The  facts  relied  upon  in  support  of 
this  contention  are  that  the  plalntifTs  attor- 
ney did  not  make  a  eufflcient  search  of  the 
records  before  commencing  the  suit  for  fore- 
cloeore;  and  that  when  the  suit  was  com- 
menced the  plaintiff  knew  of  the  fact  of  the 
filing  of  the  homestead  declaration,  though  It 
is  also  found  she  did  not  inform  her  attorney 
of  the  fact  until  June,  1900,  which  was  after 
the  judgment  and  before  the  sale,  and  was 
not  then  Informed  or  adylsed  of  the  legal  ef- 
fect of  the  filing  of  the  declaration,  nor  after- 
wards, until  the  opimsltlon  of  Murphy,  the 
husband,  which  was  subsequent  to  July  7, 
1902.  The  position  of  the  appellant  is: 
First,  that  there  was  sncb  laches  on  the  part 
of  the  plalntlfrs  attorney  as  to  preclude  her 
from  maintaining  this  action;  and,  second, 
that  her  failure  to  make  the  defendant  Mur- 
phy a  party  was  not  excused  by  her  Ignorance 
of  the  legal  effect  of  the  homestead. 

In  Brackett  t.  Banegas,  supra,  there  was 
considerable  discussion  of  the  question  of  the 
effect  of  laches  upon  the  right  of  the  plaintiff 
to  maintain  the  second  action  to  foreclos& 
In  the  case  at  bar  the  question  Is  obviously 
immaterial.  Perhaps  this  may  bave  been 
tme  also  In  the  case  dted.  The  mortgage 
note  here  sued  on  became  due  April  26,  1899. 
The  present  action  to  foreclose  the  same  was 
begun  on  September  11,  1902,  which  was 
much  less  than  four  years  after  the  cause  of 
action  accrued.  The  cause  of  action,  consid- 
ering the  case  as  an  action  to  foreclose  the 
mortgage,  was  therefore  not  barred  by  the 
statute  of  limitations.  This  being  true,  no 
question  can  arise  concerning  the  effect  of 
laches,  or  as  to  the  sufficiency  of  any  excuses 
existing  therefor.  A  party  holding  a  valid 
mortgage  Hen  has  an  absolute  right  to  an  ef- 
fectual foreclosure  by  an  action  begun  at  any 
time  within  four  years  from  the  time  his 
cause  of  action  accrues,  irrespective  of,  and 
In  the  face  of,  any  degree  of  laches  or  delay. 
The  previous  attempt  to  foreclose  was,  so  far 
as  the  security  was  concerned,  wholly  Inef- 
fectual, and  In  Brackett  v.  Banegas,  supra,  a 
similar  Judgment  of  foreclosure  was  held  ab- 
solutely void  as  to  the  security.  If  it  was 
void  as  to  the  security,  it  could  not  affect  the 
mortgage,  nor  the  lien  created  thereby,  and  It 
could  not  constitute  a  bar,  nor  In  any  wise  af- 
fect an  action  to  foreclose  the  same.  The 
complaint  states  facts  sufficient  to  constitute 
a  good  cause  of  action  to  foreclose  the  mort- 
gage. The  additional  facts  included  therein, 
disclosing  the  previous  judgment  of  foreclo- 
sure and  the  excuses  for  not  making  the  hus- 
band a  party  to  that  action,  do  not  consti- 
tute a  bar  to  the  present  action,  nor  any  de- 
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fense  whatever,  but,  on  the  contrary,  they 
show  that  the  former  Judgment  was  void, 
and  that,  therefore.  It  could  not  affect  the 
present  action. 

It  Is  not  necessary  to  consider  the  effect  of 
section  726,  Code  Clv.  Proc.,  declaring  that 
there  can  be  but  one  action  to  recover  a  debt 
secured  by  mortgage,  nor  to  discuss  the  ques- 
tion whether  or  not  the  former  judgment 
could  be  considered  as  a  valid  judgment  on 
the  note,  or  as  cutting  off  any  defense  thereto 
in  the  present  action.  No  question  of  that 
character  is  presented,  and  no  defense  was 
made  In  regard  to  the  validity  of  the  note,  or 
the  amount  due  thereon.  It  Is  only  neces- 
sary here  to  hold  that,  whatever  may  be  the 
effect  of  the  former  judgment  with  respect  to 
the  note,  it  was  void  as  a  foreclosure,  and 
that  it  did  not  operate  as  a  waiver  of  the 
mortgage  lien,  nor  of  the  right  to  foreclose 
the  same. 

The  Judgment  Is  affirmed. 


We    concur: 
DYKE,  J. 


ANGELLOTTI,     X;     VAN 
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CITY  OP  SANTA  BARBARA  v.  GOULD  et 
aL     (L.  A.  1304.) 

(Supreme  Court  of  California.    June  1,  1904.) 

EVINERT    DOMAIN  —  CONDEMNATION    PBOOEBD- 
INOS— riNDINOS— CONSISTENCT. 

1.  A  water  company  furnishing  water  to  In- 
Iwbitanta  of  a  village  owned  land  adjacent  to  a 
Stream,  with  a  right  to  a  certain  amount  of  its 
water.  In  a  proceeding  by  a  city  to  condemn 
the  land  for  a  water  supply,  the  court  found 
that  the  water  company  was  not  devoting  the 
water  to  any  public  use  when  the  action  was 
commenced,  but  that  the  land  was  of  special 
value  to  the  company  for  the  preservation  of 
the  stream ;  that  the  company  had  a  right  to  a 
certain  amount  of  water  from  the  stream,  but 
that,  because  of  drought,  and  a  tunnel  previous- 
ly dug  through  the  land  by  plaintiff,  the  water 
had  ceased  to  flow  to  the  point  where  the  com- 
pany diverted  it  for  its  use.  Held  that  the  find- 
ing that  the  company  was  not  devoting  the 
water  or  the  land  to  any  public  use  was  in 
conflict  with  the  other  findings,  inasmuch  as 
the  temporary  cessation  of  the  flow  of  water 
caused  by  the  construction  of  the  tunnel  by 
plaintiff  and  by  the  drought  did  not  deprive  the 
company  of  its  right  to  use  the  water. 

Commissioners'  Decision.  In  Banc.  Ap- 
peal from  Superior  Court,  Santa  Barbara 
County;   Luden  Sbaw,  Judge. 

Action  by  the  city  of  Santa  Barbara 
against  George  H.  Gould  and  others.  From 
a  judgment  for  plaintiff,  defendants  appeal. 
Reversed. 

O.  H.  Gould  and  R.  B.  Canfleld,  for  appel- 
lants. Henley  C.  Booth  and  Thomas  Mc- 
Nulta,  for  respondent 

COOPER,  a  This  action  was  brought  to 
condemn  the  W.  %  of  the  N.  E.  ^  of  sec- 
tion 36,  township  6  N.,  R.  27  W.,  S.  B.  M., 
for  the  alleged  use  of  plaintiff,  "for  the  pur- 
pose of  obtaiuing  the  percolating  waters 
therein,'  and  to  obtain  a  watershed,  and  to 
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preserve  the  purKy  of  the  water  In  said  tun- 
nel." Plaauiff  alleged  that  it  had  "exca- 
vated a  tunnel  on  adjacent  land  owned  by 
it  at  great  expense,  and  Is  now  obtaining 
water  therefrom,  and  is  supplying  the  city 
of  Santa  Barbara  and  its  inhabitants  with 
said  water,  but  said  supply  is  not  adequate 
to  the  wants  of  said  city  and  people."  Find- 
ings were  filed,  and  Judgment  ordered  and 
entered  in  favor  of  plaintUf,  condemning  the 
land.  This  appeal  Is  from  the  Judgment, 
on  a  bill  of  exceptions. 

It  is  claimed  by  appellant  the  Montedto 
Valley  Water  Company,  a  corporation,  that 
the  findings  show  that  It  had  appropriated 
the  land  in  contest  for  a  public  use  prior  to 
the  filing  of  the  complaint  by  plaintifC  It 
appears  from  the  findings  that  the  said  wa- 
ter company  is,  and  has  been  ever  since  the 
year  1886,  a  corporation  duly  incorporated 
for  the  purpose  of  distributing  and  supply- 
ing water  for  the  use  of  the  inhabitants  of 
the  county  of  Santa  Barbara  and  the  village 
of  lilonteclto,  and  to  collect  rates  for  the  wa- 
ter so  furnished ;  that  the  waters  to  be  dis- 
tributed are  the  waters  of  Montecito  creek 
and  its  tributaries;  that  said  objects  are  a 
public  use,  and  said  water  company  ever 
since  its  organization  has  been,  and  still  Is, 
In  charge  thereof,  and  has  supplied,  and  is 
now  supplying,  water  for  the  use  of  the  in- 
habitants of  Montecito.  The  case  was  tried 
in  the  court  below  upon  the  theory — and  the 
Judge  so  stated  during  the  trial — that  the 
public  use  for  which  plaiuttfT  proposes  to 
take  the  land  is  a  more  necessary  public  use 
than  that  to  which  it  had  already  been  ap- 
propriated by  said  water  company.  The  issue 
was  thus  made  to  depend  upon  the  fact  as 
to  whether  or  not  the  land  had,  prior  to  the 
commencement  of  the  action,  been  appropri- 
ated by  the  said  water  company  to  the  pub- 
lic use  claimed  by  It  The  court  found  that 
said  water  company,  '^cause  of  said  dimi- 
nution of  said  stream,  was  not,  when  this 
action  was  begun,  devoting  the  water  of 
said  stream  or  of  the  said  land  to  any  public 
use."  This  finding  is  in  conflict  with  the 
other  findings,  and  cannot  be  held  sufficient 
to  Justify  the  Judgment  The  court  finds 
elsewhere  (findings  7  and  8)  "that  at  that 
time  said  company  desired  to  purchase  said 
land,  and  was  without  sufficient  means  to 
do  so;  that  the  said  company  had  prior  to 
that  time  derived  its  water  supply  in  part 
from  the  waters  of  Cold  Springs  branch, 
which  In  Its  natural  condition  was  a  stream 
of  water  flowing  from  the  north  to  the  south 
through  said  lands,  and  the  acquisition  of 
said  land  was  of  special  value  to  said  com- 
pany as  a  means  for  the  protection  and  pres- 
ervation of  said  stream ;  •  •  *  that  pri- 
or to  the  commencement  of  this  action,  and 
at  the  time  thereof,  said  land  was  held  In 
trust  for  the  use  and  benefit  of  the  Monte- 
cito Valley  Water  Company,  •  •  •  and 
was  so  held  for  the  purpose  of  preserving 
for  said  company  the  normal  and  natural 


flow  of  the  water  of  said  Cold  Springs 
branch;  that,  at  the  time  this  action  was 
b^un,  said  company  was  the  owner  of  and 
entitled  to  the  amount  of  water  of  said  Cold 
Springs  Branch  in  its  natural  condition  that 
would  flow  under  a  four-inch  pressure 
through  a  flve-lnch  pipe  then  maintained  by 
it,  to  be  used  to  supply  with  water  the  In- 
habitants of  the  village  of  Montecito,  but 
before  and  at  the  time  this  action  was  begun 
the  water  of  said  branch  had  so  diminished 
that  it  did  not  flow  down  to  the  point  of 
diversion  maintained  by  said  company,  and 
said  diminution  was  caused  In  part  by 
drought,  and  In  part  by  the  etTecta  of  plain- 
tiff's said  tunnel,  and  other  tunnels.  In  drain- 
ing off  and  out  of  the  strata  in  said  land 
sought  to  be  condemned  into  said  tunnels 
the  percolating  water  aforesaid  in  said  stra- 
ta, and,  because  of  said  diminution  of  said 
stream,  said  company  was  not  when  this 
action  was  begun,  devoting  the  water  of  said 
stream  or  the  said  land  to  any  public  use." 

It  Is  thus  seen  that  the  court  In  fact  con- 
cluded that  because  of  the  dlmluution  of 
the  stream,  the  said  water  company  was  not 
devoting  the  waters  of  the  stream  or  the 
said  laud  to  any  public  use.  But  the  court 
expressly  found  that  at  the  time  the  action 
was  begun  the  land  was  of  special  value  to 
the  said  water  company  for  the  protection 
and  preservation  of  the  stream,  and  that 
said  water  company  was  the  owner  and  en- 
titled to  the  amount  of  the  waters  of  said 
creek  that  would  flow  through  a  five-Inch 
pipe  under  a  four-inch  pressure.  Because 
the  plaintiff's  tunnel  and  the  dry  season  had 
diminished  the  water  of  the  creek  so  that 
It  did  not  flow  down  to  where  said  wat^r 
company  had  its  point  of  diversion,  the  plain- 
tiff was  not  entitled  to  take  the  property. 
Plaintiff  certainly  could  not  wrongfully  di- 
vert through  Its  tunnel  the  waters  of  the 
creek,  and  then  claim  that  by  reason  of  Its 
own  act  the  said  water  company  was  not 
using  the  waters  of  the  creek  for  a  public 
use.  Nor  was  said  water  company  respon- 
sible for  the  drought  It  ceased  to  use  the 
water  because  the  water  had  ceased  to  flow, 
but  this  would  not  deprive  it  of  the  use  of 
the  water  when  it  should  again  flow.  Said 
water  company  had  acquired  the  land  for 
the  purpose  of  preserving  the  flow  of  the 
stream  In  Its  natural  state.  It  had  the  right 
to  a  portion  of  the  waters  of  the  streaxu. 
It  was  engaged  in  supplylug  water  to  the 
public  at  the  time  the  action  was  commen- 
ced. Its  property  could  not  be  taken  on  the 
theory  that  it  was  not  devoted  to  public  use 
at  the  time  this  action  was  commenced  un- 
less It  bad  of  its  own  volition  ceased  to  de- 
vote It  to  public  use.  If  a  corporation  form- 
ed for  the  purpose  of  supplying  water  to  a 
town  or  city,  deriving  its  supply  from  a 
running  stream,  can  be  deprived  of  Its  prop- 
erty because  during  some  extraordinary  dry 
season  the  water  ceases  to  flow,  it  would  be 
dangerous  property  to  own.    If  the  waters 
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of  raid  creek  Bhould  nerer  flow  again,  by 
reason  of  the  plaintiff's  tannel  or  drought, 
tbe  plaintiff  doea  not  need  the  land  of  the 
water  company.  If  they  abonld  again  flow 
down  to  the  company's  point  of  diversion. 
It  would  be  entitled  to  the  amount  of  water 
owned  by  it  It  Is  also  entitled  to  the  land 
for  the  pnrpooe  of  preaerrlng  the  normal  and 
natural  flow  of  the  stream. 

Ab  the  case  must  be  reversed  by  reason  «t 
what  has  been  said,  It  is  not  necessary  to 
discuss  other  questions.  It  Is  proper,  how- 
ever, to  observe  that  a  vital  question  la 
raised  as  to  the  sufficiency  of  the  complaint. 
It  alleges  in  reference  to  the  lands  sought 
to  be  condemned  "that  plaintiff  acquired  title 
to  Mid  lands  and  to  other  lands  for  the  pur- 
pose of  excavating  a  tunnel"  If  It  had  ac- 
quired title  to  said  lands,  and  had  such  title 
at  the  time  it  commenced  the  action.  It  Is 
not  ea^  to  comprehend  why  the  action  is 
brongbt  It  la  to  be  presumed  that,  since 
tbe  attention  of  plaintiff  is  called  to  the 
matter,  it  will  amend  its  complaint  so  as  to 
obviate  the  objection,  in  case  it  should  pro- 
ceed further  with  the  case. 

It  follows  that  the  judgment  should  be 
reversed. 

We  concur:    GRAT,  C;  HAYNES,  G. 

For  tbe  reasons  given  In  the  loregolng 
opinion,  the  judgment  appealed  from  is  re- 
versed: McFARLAND,  J.;  liORIGAN,  J.; 
HENSHAW,  J.;  VAN  DTKES,  J.;  ANOEIr 
LOTTI,  J. 

da  Cal.  4«2) 

In  re  SULLIVAN.     (8.  F.  8,806.)* 

(Supreme  Court  of  California.     June  4,  1004.) 

eUABDIARS— APrOIRTUENT     FOB    AIXEQXD     IH- 

COMPETENT— PBOCSEDINOS—PABTinS 

—EVIDENCB— APPEAL. 

1.  A  daughter  petitioned  for  her  appointment 
u  guardian  for  her  mother,  an  alleged  inoom- 
peteut  On  tbe  hearing  the  dao^ter  consented 
to  the  denial  of  the  petition  so  far  as  it  asked 
that  she  be  appointed  guardian.  The  court  ap- 
pointed a  third  person.  Held,  that  the  daugh- 
ter waa  not  a  party  to  the  action,  under  Code 
Civ.  Proc.  H  17C3,  1764,  providing  for  the  ap- 
pointment of  guardians  for  incompetent  persons 
on  the  petition  of  relative  or  friend,  nor  an 
adverse  party,  witliin  section  940,  requiring  no- 
tice of  appeal  to  be  served  on  the  adverse  party, 
■0  that  on  appeal  by  the  incomi>etent  she  was 
not  entitled  to  notice. 

2.  In  proceedings  for  the  appointment  of  a 
guardian  for  an  alleged  incompetent  neither  the 
Incompetent  nor  his  attorney  can  consent  to  the 
entry  of  an  order  appointing  a  guardian,  so  as 
to  deprive  the  incompetent  of  the  right  to  ap- 
peal therefrom;  Code  Civ.  ProcL  |  1764,  au- 
thorizing the  appointment  of  a  guardian  on 
this  ground  only  where,  after  examination,  it 
appears  from  the  testimony  that  the  person  is 
in  taet  incompetent 

S.An  alleged  incompetent  is  not  deprived  of 
tite  richt  to  appeal  from  an  order  appointing  a 
guardian  on  the  ground  of  his  incompetency 
weanae  he  sought  an  order  under  Code  Civ. 
Proc.  I  1766,  for  his  restoration  to  capacity. 

*B«lMartag  OniM  July  X  IMl 


4.  On  proceedings  for  the  appointment  of  a 

SDardian  of  an  alleged  incompetent,  the  ovi- 
ence  was  taken  before  a  judge,  who  gave  no 
decision  thereon.  Subsequently  the  matter  was 
submitted  to  another  judge,  who  did  not  hear 
the  witnesses,  and  Iwlore  whom  no  report  of 
the  testimony  was  presented.  He  orally  de- 
cided that  a  guardian  be  appointed.  Tbe  order 
entered  making  the  appointment  was  signed  by 
a  third  judge,  who  had  not  heard  the  evidence 
or  argument  All  the  proceedings  were  in  one 
court  having  jurisdiction.  Held,  that  the  order 
making  the  appointment  was  erroneous,  though 
the  incompetent  or  her  attorney  consented  that 
a  decision  might  be  rendered  W  a  judge  who 
did  not  hear  the  evidence. 

5.  An  order  providing  for  the  appointment  of 
a  guardian  of  an  alleged  Incompetent  will  l>e 
reversed  if  purely  a  consent  order. 

6.  The  court,  on  appeal  from  an  order  pro- 
viding for  the  appointment  of  a  guardian  of  an 
alleged  incompetent  which  order  was  not  en- 
tered by  the  judge  who  heard  the  evidence,  and 
for  that  reason  erroneous,  will  not  determine 
the  question  of  the  necessity  for  a  guardian  for 
the  incompetent;  that  being  for  the  superior 
court  In  the  first  instance. 

Department  1.  Appeal  from  Superior 
Court,  City  and  County  of  San  Francisco; 
James  M.  Troutt,  M.  C.  Sloss,  and  F.  J. 
Murasky,  Judges. 

Petition  by  Hanorab  Walsh  for  tiie  ap- 
pointment of  a  guardian  for  Abby  Sullivan, 
an  alleged  Incompetent  From  an  order  ap- 
pointing a  guardian,  Abby  Sullivan  appeals. 
Reversed. 

J.  F.  Riley  and  Crittenden  Thornton,  for 
appellant  Sullivan  ft  SulUvan,  for  re- 
spondent. 


ANGHLLOTTI,  J.  Hanorah  Walsh,  a 
daughter  of  Abby  Sullivan,  presented  ber 
verified  petition  to  the  superior  court,  al- 
leging that  said  Abby  Sullivan  was  mentally 
Incompetent  to  manage  her  property  or  to 
care  for  herself,  and  that  it  was  necessary 
that  a  guardian  of  her  person  and  estate  be 
appointed,  and  praying  that  she  (said  peti- 
tioner) be  appointed  such  guardian.  A  cita- 
tion having  been  Issued  and  served  on  tbe 
alleged  incompetent,  the  matter  came  reg^u- 
larly  on  for  hearing  upon  said  petition  of 
Hanorah  Welsh,  no  answer  tendering  any 
issue  having  been  filed,  and  no  petition  hav< 
Ing  been  filed  by  any  other  party.  Testi- 
mony having  been  taken  in  support  of  the 
allegations  of  the  petition,  the  petitioner.  In 
open  court,  consented  that  her  petition 
should  be  denied  so  far  as  It  asked  that 
letters  of  guardianship  be  granted  to  her, 
and  that  Ttiomas  M.  Walsh  and  John  J.  Sul- 
livan should  be  appointed  as  such  guardians. 
Tbe  matter  having  been  submitted,  the  court 
made  Its  order  adjudging  said  Abby  Sulli- 
van Incompetent  to  manage  her  property  and 
Incapable  of  taking  care  of  herself,  denying 
the  request  of  petitioner  that  she  be  appoint- 
ed guardian,  and  appointing  said  Walsh  and 
said  Sullivan  as  such  guardians,  and  direct- 
ing the  issuance  of  letters  to  ttiem.  From 
this  order  said  Abby  Sullivan  baa  taken  ao 
appeal  to  this  court 
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There  bas  been  submitted  with  the  appeal 
upon  its  merits  a  motion  to  dismiss  the  ap- 
peal on  several  grounds,  which  motion  will 
be  first  considered.  The  notice  of  appeal 
was  served  on  the  guardians  appointed  by 
the  court,  but  was  not  served  on  the  peti- 
tioner, Hanorah  Walsh,  and  it  is  claimed 
that  said  petitioner  was  an  "adverse  party" 
within  the  meaning  of  those  words  as  used 
in  section  940,  Code  Civ.  Proc,  and  that,  in 
the  absence  of  service  of  notice  upon  her, 
tills  court  is  without  Jurisdiction  to  bear  the 
appeal.  While,  under  the  provisions  of  our 
statute  relating  to  guardians  of  Insane  and 
Incompetent  persons,  any  "relative  or  friend" 
may,  by  the  filing  of  a  verified  petition,  con- 
fer upon  the  superior  court  jurisdiction,  after 
due  notice  to  the  alleged  Incompetent,  to 
hear  and  determine  the  question  as  to  the 
necessity  for  the  appointment  of  a  guardian 
of  the  alleged  incompetent,  and,  having  de- 
termined that  such  necessity  exists,  to  ap- 
point some  proper  person  as  guardian  (sec- 
tiona  1763,  1764,  Code  Civ  Proc.),  such  rela- 
tive or  friend  so  presenting  the  petition  can- 
not. In  any  proper  sense  of  the  word,  be 
considered  a  "party"  to  an  action  or  pro- 
ceeding, except  In  so  far  as  he  may  l>e  an 
applicant  for  the  Issuance  of  letters  of 
guardianship  to  himself.  So  far  as  petitioner 
was,  in  this  case,  an  applicant  for  letters  to 
himself,  she  had,  by  her  consent  that  her 
petition  be  denied,  and  that  other  persons 
be  appointed,  withdrawn  as  a  party,  and  it 
is  therefore  unnecessary  to  consider  what 
rights  she  may  have  had,  and  what  position 
she  may  have  occupied,  as  an  applicant  for 
letters  of  guardianship.  She  was  no  longer 
such  an  applicant,  but  simply  a  person  who, 
authorized  by  the  law  so  to  do,  had  pre- 
sented a  verified  statement  as  to  the  mental 
Incompetency  of  a  person,  to  the  superior 
court,  and  thereby  empowered  the  court  to 
appoint  any  proper  i)erson  as  guardian,  if  it 
found  such  appointment  to  be  necessary  for 
the  protection  of  the  person  alleged  to  be 
incompetent  Halett  v.  Patrick,  49  Cal.  500, 
594.  As  such  a  person,  she  has  no  interest 
recognized  by  the  law.  The  fact  that  she 
was  an  heir  apparent  of  the  alleged  incompe- 
tent gave  her  no  legal  interest  in  the  property 
of  the  Incompetent.  She  occupied  the  same 
IMsition  that  any  person  not  related  would 
have  occupied  had  the  petition  been  presented 
by  such  a  person.  Her  position  was  some- 
what similar  to  that  of  one  who  presents 
the  complaint  or  Information  upon  which 
proceedings  for  commitment  to  an  Insane 
asylum  are  based,  or  of  one  who  institutes  a 
criminal  proceeding  against  another.  Hav- 
ing waived  all  claims  to  letters  of  guardian- 
ship for  herself,  she  had  no  legal  right  to 
have  a  guardian  appointed  for  her  mother, 
and  she  has  no  legal  right  ttiat  can  be  af- 
fected by  a  reversal  of  the  judgment.  The 
guardians  to  whom  letters  were  granted 
by  the  superior  court  are  the  only  persons 


whose  legal  interests  are  adverse  to  the  al- 
leged lncomi>etent,  and  It  was  sufficient  to 
serve  the  notice  of  appeal  on  them. 

It  la  further  urged  that  the  order  or 
judgment  appealed  from  was  entered  by  the 
lower  court  by  consent  of  appellant  and  her 
attorneys,  and  that  an  appeal  from  a  con- 
sent judgment  will  not  be  entertained.  The 
rule  invoked  cannot  be  held  applicable  to  an 
appeal  by  an  alleged  incompetent  from  au 
ord«r  adjudicating  her  mentally  incompetent 
And  appointing  a  guardian  of  her  person 
and  property.  This  proceeding  is  not  at  all 
analogous  to  an  action  against  one  already 
adjudged  incompetent,  where  such  person, 
appearing  by  his  regpular  guardian  or  guar- 
dian ad  litem,  would  be  bound  by  the  stipu- 
lations of  such  guardian  to  the  same  extent 
as  a  person  laboring  under  no  disability 
would  be  bound  by  his  agreement.  No  one 
sought  any  relief  against  the  alleged  incom- 
I)eteut  In  this  proceeding.  The  only  question 
was  as  to  whether  or  not  there  was  such 
mental  Incompetency  on  the  part  of  Mrs. 
Sullivan  as  to  make  it  essential  for  the 
protection  of  herself  and  her  property  that 
a  guardian  should  be  appointed.  The  stat- 
ute does  not  contemplate  that  any  such  ad- 
Judication  should  be  made  upon  the  agree- 
ment of  the  party  alleged  to  be  incompetent. 
If  the  party  is  in  fact  mentally  incompetent, 
his  request  or  consent  that  he  be  so  adjudged 
is  unavailing  for  any  purpose.  He  is  In- 
capable of  making  any  such  request  or  giv- 
ing such  consent.  McGee  t.  Hayes,  127  Cal. 
336,  59  Pac.  767,  78  Am.  St  Rep.  57.  If  he 
be  not  in  fact,  incompetent  bis  agreement 
that  he  is  incompetent  does  not  make  him 
so,  and  the  statute  authorizes  the  appoint- 
ment of  a  guardian  on  this  ground  only 
where,  after  full  hearing  and  examination, 
it  appears  from  the  testimony  that  the  per- 
son Is  in  fact  Incapable  of  taking  care  of 
himself  and  managing  bis  property.  Code 
Civ.  Proc.  S  1764.  The  consent  of  the  alleg- 
ed Incompetent  was  therefore  unavailing 
for  any  purpose,  except  perhaps  as  evidence 
upon  the  question  of  incompptencj',  and  the 
attorney  of  her  own  selection,  representing 
her  In  the  proceeding,  bad  no  more  power  in 
this  regard  than  bad  she.  Instead  of  being 
barred  from  appeal  by  any  such  consent,  we 
are  satisfied  that,  if  the  order  In  question 
is  based  upon  the  consent  of  the  incompe- 
tent, and  is  not  the  result  of  a  full  hearing 
and  examination  upon  the  merits,  it  should 
be  reversed. 

There  is  nothing  in  the  further  conten- 
tion that  the  appellant  cannot  maintain  this 
appeal  by  reason  of  the  fact  that,  prior  to 
taking  it,  she  sought  an  order  from  the 
superior  court,  under  the  provisions  of  sec- 
tion 176(5,  Code  Civ.  Proc.,  declaring  her  re- 
stored to  capacity. 

Coming  to  the  merits  of  the  appeal,  we  are 
of  the  opinion  that  the  order  should  be  re- 
versed on  account  of  the  procedure  followed 
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In  the  lower  court  TM  evMcince  was  all 
tiiken  and  the  examination  of  tbe  alleged 
incompetent  bad  before  one  Jndge,  who  has 
never  given  any  decision  in  the  matter.  The 
nmtter  was  subsequently  argued  and  sub- 
mitted for  decision  to  another  judge,  who 
never  heard  any  of  the  witnesses  testify, 
and  before  whom,  so  far  as  the  record  shows, 
no  report  of  the  testimony  was  ever  pro- 
(Incwl.  He  orally  decidefi  as  the  minutes 
of  the  court  show,  that  letters  of  guardian- 
ship should  issue.  The  only  order  or  judg- 
ment ever  entered  was  signed  by  still  an- 
other jndge,  who  had  never  heard  either  evi- 
dence or  argument.  It  is  true  that  all  of 
these  proceedings  were  had  In  one  court, 
and  that  this  court  had  jurisdiction  of  the 
matter.  The  question  presented  is,  however, 
not  one  of  Jurisdiction,  but  of  the  erroneous 
exercise  of  jurisdiction.  A  party  litigant  is 
entitled  to  a  decision  upon  the  facts  of  his 
case  from  the  judge  who  hears  the  evidence, 
where  the  matter  is  tried  without  a  jury, 
and  from  the  jury  that  bears  the  evidence, 
where  it  is  tried  with  a  jury.  He  cannot 
be  compelled  to  accept  a  decision  upon  the 
facts  from  another  judge  or  another  Jury. 
Doubtless  a  party  capable  of  consenting 
might  waive  this  right,  but  a  party  charged 
with  mental  incompetency  is  incapable,  on 
the  trial  of  the  issue  as  to  such  Incompetency, 
of  making  any  such  waiver,  and  consenting 
that  a  decision  may  be  rendered  by  a  judge 
who  did  not  hear  the  evidence,  for  the  same 
reason  that  he  cannot  waive  the  statutory 
leqtilrements  for  the  obtaining  of  jurisdiction 
of  his  person,  or  consent  to  an  adjudication 
that  he  is  incompetent.  McGee  v.  Hayes, 
supra.  The  attorney  of  such  a  party  in  such 
a  proceeding  has  no  authority  to  give  any 
such  consent.  His  authority  is  limited  by  the 
capacity  of  his  client,  and  he  may  do  no 
more  than  she  could  do  in  the  matter  of 
waiver  and  consent  The  statute  undoubt- 
edly contemplates  that  in  a  proceeding  of 
this  character  the  decision  shall  be  rendered 
l>y  a  judge  who  presided  at  the  bearing  and 
examination  upon  the  petition,  and  who 
therefore  heard  the  evidence  and  saw  the 
witnesses.  The  alleged  incompetent  was  en- 
titled, as  a  matter  of  right,  to  a  decision 
from  that  Judge,  and  this  right  she  could 
not  waive.  Ko  decision  has  ever  been  given 
by  that  judge,  and  the  order  appointing 
guardians  of  her  person  and  estate  Is  there- 
fore erroneous,  and  must  be  reversed. 

It  must  further  be  held  that,  if  it  is  suffi- 
ciently shown  by  the  record  that  the  order 
hi  question  was  purely  a  consent  order,  it 
should  be  reversed  for  that  reason  also. 

It  is  suggested  that  the  record  amply 
shows  that  the  interests  of  the  alleged  in- 
competent demand  the  appointment  of  a 
guardian  to  safeguard  her  property.  That, 
however,  is  a  question  for  the  superior  court 
to  properly  decide  In  the  first  instance. 
DoQbtless,  if  such  a  necessity  exists,  proper 


proceedings  in  that  behalf  will  be  had  in  the 
superior  court  upon  the  going  down  of  the 
remittitur. 

The  motion  to  dismiss  the  appeal  is  denied 
and  the  order  appealed  from  is  reversed, 
and  the  matter  remanded  for  further  pro- 
ceedings. 


We     concur: 
DYKE,  J. 


McFARLAND,      J.;     VAN 


lit  Cal.  447 
PEOPLE  V.  METZGEE,    (Cr,  1,134.) 
(Supreme  Court  of  California.     June  3,  1904.) 

CBIMINAL    LAW— TBIAI/— CBOSS-EXAMINATION— 

HANDCUFFING    WITNESS    IN   PBES- 

ENCB    OF    THE    JUBT. 

1.  On  cross-examination  of  a  witness  for  de- 
fendant in  a  criminal  case,  he  said,  referring 
to  another  witness,  "D.  knows  he  ia  perjuring 
himself  against  an  innocent  man."  "Just  like 
you  are  doing  now?"  said  the  district  attor- 
ney. "Just  like  1  am  doing  now,"  answered 
the  witness.  The  witness  had  testified  to  many 
facts  going  to  show  the  innocence  of  the  de- 
fendant, and  the  witness  D.  was  an  eyewitness 
who  had  identified  the  defendant  as  one  of  the 
persons  who  committed  the  crime.  Held,  tliat 
the  district  attorney  was  not  guilty  of  mis- 
condnct 

2.  Immediately  after  adjournment,  during  a 
criminal  trial,  and  before  the  jury  had  retired, 
a  deputy  sheriff  put  handcuffs  on  one  of  de- 
fendant's witnesses.  This  witness  was  at  the 
time  a  prisoner  in  the  jail,  charged  as  a  party 
to  the  same  crime  as  the  defendant.  There  was 
no  showing  that  the  officer  was  not  acting  in 
good  faith.  Held  not  to  constitute  misconduct 
on  the  part  of  the  officer  prejudicial  to  de- 
fendant 

Department  1.  Appeal  from  Superior 
Court,  Los  Angeles  County;  B.  N.  Smith, 
Judge. 

Frank  Metzger  was  convicted  of  robbery, 
and  appeals.    Affirmed.  ' 

John  M.  York,  for  appellant  U.  S.  Webb, 
Atty.  Gen.,  and  0.  N.  Post,  Asst  Atty.  Gen., 
for  the  People. 

SHAW,  J.  The  defendant  appeals  from  a 
Judgment  of  conviction  of  robbery  and  from 
an  order  denying  his  motion  for  a  new  trial. 

The  two  points  urged  for  a  reversal  are 
misconduct  of  the  district  attorney,  and  mis- 
conduct of  a  deputy  sheriff  in  charge  of  one 
James  Burke,  a  witness  for  the  defendant 

On  the  cross-examination  of  the  witness 
Burke,  he  said,  referring  to  one  Dorr,  anoth- 
er witness:  "Dorr  knows  he  is  perjuring 
himself  against  an  Innocent  man."  Question 
by  district  attorney:  "Just  like  you  are  do- 
ing now?'  Answer:  "Just  like  I  am  doing 
now."  It  is  claimed  that  this  was  miscon- 
duct Ml  the  part  of  the  dlstiict  attorney.  The 
witness  Burke  had  testified  to  many  facta 
going  to  show  the  innocence  of  the  defend- 
ant, and  Dorr  was  an  eyewitness  to  the  rob- 
bery, who  had  identified  the  defendant  as 
one  of  the  persons  who  committed  the  crime 
charged.  The  cross-examination  complained 
of,  as  will  be  observed,  elicited  from  the  wit- 
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nen  an  admlsalon  thiat  flie  testimony  he  had 
given  was  false.  It  was  therefore  proper  and 
pertinent  cross-examination,  and  not  mlscdn- 
duct,  regardless  of  what  might  be  said  of  Its 
courtesy  to  the  witness,  or  of  the  right  of  the 
witness  to  refnae  to  answer  the  question. 

The  misconduct  of  the  deputy  sheritf  con- 
sisted in  putting  handcuffs  on  the  witness 
Burke  Immediately  after  the  court  bad  an- 
nounced the  adjournment  of  the  trial  until 
the  next  day,  and  before  the  jury  bad  retired 
from  the  jury  lx>x.  The  witness  was  a  pris- 
oner In  the  county  jail,  charged  as  a  party 
to  the  same  crime  as  the  defendant  It  was 
the  duty  of  the  deputy  to  handcuff  the  wit- 
ness if  be  had  any  fear  of  an  attempt  to  es- 
cape on  the  way  from  the  courtroom  to  the 
Jail.  In  the  absence  of  any  showing  to  the 
contrary,  conceding  that  such  a  showing 
could  have  been  made  under  any  circumstan- 
ces, it  must  be  presumed  that  the  officer  was 
justified  in  taking  such  precautions  to  pre- 
vent an  escape.  As  to  the  act  of  putting  on 
the  manacles  in  the  presence  of  the  Jury,  the 
court  cautioned  the  jury  that  they  must  not 
take  the  fact  Into  consideration  in  determin- 
ing their  verdict  We  do  not  see  that  the  de- 
fendant had  the  right  to  ask  more  than  this, 
nor  that  he  was  unduly  prejudiced  by  the 
proceeding.  When  a  witness  is  brought  from 
the  jail  to  testify,  it  is  usually  impossible  to 
conceal  the  fact  from  the  jury.  There  is  no 
rule  of  law  which  requires  the  officer  or  the 
court  to  conceal  the  fact  Some  prejudice 
to  his  credibility  Is  likely  to  be  caused  there- 
by, but  It  cannot  be  assigned  as  sufficient  er^ 
ror  to  require  a  reversal  where  the  disclo- 
sure 1b  made  Incidentally  In  the  necessary 
course  of  the  proceedings.  Whether  or  not 
if  it  were  purposely  called  to  the  attention 
of  the  jury  by  the  officer.  It  would  be  revers- 
ible error,  is  a  question  not  necessary  to  de- 
cide. There  is  nothing  to  show  that  the  of- 
ficer was  not  acting  In  perfect  good  faith  in 
the  endeavor  to  discbarge  what  he  conceiv> 
ed  to  be  bis  duty.  In  many  cases  it  Is  prop- 
er, and  It  Is  often  necessary  as  a  precaution, 
to  manacle  a  prisoner  to  secure  his  safe  con- 
duct and  guard  against  an  escape  while  on 
the  way  from  the  jail  to  the  courtroom.  An 
Improper  motive  will  therefore  not  be  infer- 
red or  presumed  from  the  mere  fact  that  It 
is  done. 

We  have  discussed  the  questions  on  the 
merits,  but  we  might  say,  in  addition,  that 
no  exception  or  objection  was  made  at  the 
time,  with  respect  to  either  point  In  the  court 
below. 

The  Judgment  Is  affirmed. 

I  concur:    VAN  DTKK,  J. 

ANGELLOTTI,  J.  I  concur  In  the  Judg- 
ment and  in  what  is  said  in  the  opinion  in 
regard  to  the  alleged  misconduct  of  the  dis- 
trict attorney.  So  far  as  the  charge  of  mis- 
conduct of  the  deputy  sheriff  is  concerned.  It 
to  tmneceasarj  to  fo  farther  than  to  hold  tliat 


this  defendant  could  not  have  been  piejo- 
dieed  thereby.  The  only  Injurious  result  that 
could  have  been  caused  by  ti>e  act  of  the 
deputy  in  placing  tbe  handcuffs  on  defend- 
ant's witness  Burke  In  tbe  presence  of  tbe 
jury  was  the  disclosure  of  the  fact  that  such 
witness  was  in  the  custody  of  the  officers  of 
the  law.  As  such  witness  had  Just  testified 
on  the  trial,  in  the  presence  of  this  jury,  that 
he  was  one  of  the  defendants  charged  witb 
the  crime  for  which  defendant  was  on  trial, 
and  that  he  and  another  had  in  fact  planned 
and  committed  that  crime,  and,  further,  that 
he  bad  committed  perjury  in  tbe  making  of 
an  affidavit  In  the  cause,  it  is  somewhat  dif- 
ficult to  perceive  bow  the  disclosure  of  the 
fact  that  this  self-confessed  robber  and  perj- 
urer tiad  been  arrested  could  further  impair 
his  standing  with  tbe  Jurors. 


(xa  cai.  «a) 
In  n  LITNDBERG.    (Cr.  1,110.) 
(Supreme  Court  of  California.    June  1,  1904.) 

0T7ABDIAR  AND  WARD— APPOINTMENT— NOTICK 
TO  PARBNT  —  COLLATEBAI.  ATTACS  —  HABEAS 
COBPUS    PBOCKEDINOB— CnSTOOT    01    OHII.I>— 

coNSTrruTioNAL  LAW— Bianx  or  paxkri^— 

DEPRIVATION    OF   PBOPKBTT. 

1.  Under  Civ.  Code,  IS  204,  247,  248,  and 
Code  Civ.  Proc.  i  1753,  by  which  tiie  guardian 
of  the  person  of  a  minor,  apitointed  by  the 
superior  court,  is  entitled  to  tbe  custody  of  the 
minor,  and  the  authority  of  tbe  parent  ended, 
the  right  of  tbe  guardian  to  the  custody  cannot 
be  attacked  ooUaterally  in  a  habeas  corpus  pro- 
ceeding. 

2.  Civ.  Code,  I  203,  providing  that  tbe  abuse 
of  parental  authority  la  the  Bubject  of  Judicial 
cognisance  in  a  civil  action  by  the  oiild  or 
certain  relative*  or  the  county  supervison,  ia 
wliich  the  child  may  be  freed  from  the  dominion 
of  a  parent  is  not  a  limitation  on  the  power 
of  the  superior  court  to  appoint  a  fuardfan  oC 
the  person  of  a  minor;  and  In  guardianship 
proceedings,  under  other  sections  of  the  Code, 
tlie  custody  of  a  child  having  parents  living 
may  be  given  to  the  guardian. 

5.  Under  Code  Civ.  Proc  |  1747,  anthorisins 
the  superior  court  to  appoint  guardians  of  tbe 
persona  of  minors  when  necessary,  and  provid- 
ing that  the  court  shall  cause  such  notice  ae 
it  shall  deem  reasonable  to  be  given  to  any 
person  having  the  care  of  sudi  minor,  and  to 
such  relatives  of  the  minor  residing  in  the 
county  as  the  court  may  deem  proper,  the 
court,  on  giving  notice  to  the  person  having  the 
Immediate  care  of  a  minor,  had  Jurisdiction  to 
appoint  a  guardian  of  the  person  of  such  minor, 
without  giving  notice  to  the  minor's  parent 

4.  Code  Civ.  Proc  I  1747,  authorising  ap- 
pointment of  guardians  of  the  persons  of  minora 
without  notice  necessarily  being  given  to  the 
parents,  is  not  invalid  as  depriviog  the  parent 
of  a  valuable  right  without  due  process  of  law, 
as  the  state  has  a  right  to  provide  for  the 
dispoHition  and  custody  of  children. 

6.  Code  Civ.  Proa  {  1747,  ia  not  unreason- 
able, in  view  of  tbe  fact  that  the  court  appoint- 
ing the  guardian  may  annul  the  appointment 
on  application,  and  is  authorized  by  Civ.  Code, 
(  253,  8ul>d.  8,  to  remove  tbe  guardian  when- 
ever the  ward  should  no  longer  be  under  guard- 
ianship. 

&.  In  habeas  corpus  proceedings  to  inqnire 
Into  the  detention  of  a  oiild  by  defendant,  jus- 
tifying under  an  ap^intment  as  guardian  of 
the  ^rson  of  the  child,  a  contention  that  bis 
appointment  was  invalia  because  it  did  pot,  ia 
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terms,  redte  that  It  appeared  to  the  eonrt  that 
the  mother  had  abandoned  the  child,  aa  alleged 
in  the  petition,  but  found  that  the  mother  was 
an  unfit  person  to  have  the  custody  of  said 
child,  could  not  be  considered,  as  it  was  a  col- 
lateral attack  on  the  order  mtpointing;  the 
guardian. 
Beatty,  C  J.,  dissenting. 

In  Banc.  Petition  for  a  writ  of  habeas 
corpus  by  Mae  Shaw  to  Inquire  Into  the  de- 
tention of  Violet  Lnndberg.    Writ  discharged. 

W.  P.  Hubbard,  for  petitioner.  T.  J.  Crow- 
ley, for  respondent  Garret  W.  McEnerney, 
amlcos  curUe. 


ANGELXiOm,  J.  Upon  the  petition  of 
Mae  Shaw,  the  mother  and  only  anrTlTtng 
parent  of  Violet  Lnndberg,  a  female  minor 
child  of  the  age  of  6  years,  alleging  that  said 
minor  was  nnlawfnily  restrained  of  her  lib- 
erty by  M.  J.  White,  a  writ  of  babeas  corpus 
was  Issued  by  this  conrt  The  petition  for 
the  writ  and  the  retam  of  said  White  both 
show  that  be  holds  the  cnstody  of  said  minor 
child  undo:  an  order  of  the  superior  court  of 
the  dty  and  county  of  Ban  Francisco  ap- 
pointing him  the  guardian  of  her  person,  and 
letters  of  guardianship  Issued  to  him  by  said 
court  under  such  order,  upon  his  qualifying 
in  accordance  with  the  requirements  of  the 
same.  No  question  as  to  the  authority  of  a 
court  on  habeas  corpus  to  take  a  child  fromr 
the  person  legally  entitled  to  the  custody 
thereof,  where  the  best  interests  of  the  child 
80  demand,  la  Involved  in  this  case,  for  nei- 
ther the  petition  nor  the  return  contains  any 
allegation  presenting  any  such  question.  The 
petitioner  dalms  that  the  order  appointing 
White  as  the  guardian  of  her  child  is  void, 
and  that,  as  the  surviving  parent  thereof,  she 
is  therefore  legally  entitied  to  Its  custody. 

A  g^uardlan  of  the  person  of  a  minor,  duly 
appointed  by  a  superior  court,  is  legally  en- 
titled to  the  custody  of  the  minor.  Civ.  Code, 
H  247,  248;  Code  Civ.  Proc.  i  1753.  And 
the  authority  of  a  parent  ceases  upon  the  ap- 
pointment of  such  a  guardian.  Section  2M, 
Civ.  Code. 

This  right  of  the  guardian  to  the  custody 
of  the  minor  can  be  attacked  collaterally  on- 
ly upon  the  ground  of  want  of  jurisdiction 
In  the  superior  court  to  make  the  order  of 
appointmeot;  and  when,  upon  proceedings  in 
habeas  corpus,  the  respondent  justifies  his 
custody  of  the  minor  by  such  an  order,  an 
Impeachment  thereof  is  a  collateral  attack. 
Ex  parte  Miller,  109  Cal.  648,  646,  42  Pac. 
428;  In  re  Chin  Mee  Ho,  140  Cal.  263,  73 
Pac  1002,  16  Am.  &  Eng.  Eucy.  of  Law  (2d 
Ed.)  p.  37. 

The  petition  for  the  appointment  of  White 
as  guardian  of  said  minor  was  presented  to 
the  superior  court  by  the  California  Society 
for  the  Prevention  of  Cruelty  to  Children 
and  said  M.  3.  White,  its  secretary.  It  was 
alleged  therein  that  said  minor  was  a  resi- 
dent of  said  city  and  county  of  San  Francis- 
co, and  was  of  the  age  of  about  6  years.    It 


was  frfrther  alleged  that  said  minor  had  no 
guardian  appointed  by  will  or  deed  or  by  the 
order  of  any  court;  tliat  it  was  necessary 
and  convenient  that  a  guardian  of  her  per- 
son be  appointed;  that  her  father  was  dead; 
that  her  mother,  last  known  as  Mrs.  Mary 
Anderson,  had  deserted  and  abandoned  the 
minor  over  two  years  before  the  filing  of  the 
petition,  and  that  the  residence  of  said  moth- 
er was  unknown  to  petitioners;  that  since 
said  desertion  and  abandonment  said  minor 
had  been  and  still  was  in  the  care  of  Mrs. 
Kate  Thompson,  of  said  city  and  county; 
and  that  said  Mrs.  Kate  Thompson  was  un- 
able to  provide  for  and  properly  educate  said 
minor.  Upon  the  filing  of  the  petition,  the 
superior  court  appointed  a  time  for  hearing 
the  same,  and  directed  that  notice  thereof 
be  given  to  Mrs.  Thompson,  the  person  hav- 
ing the  care  of  said  minor,  by  citation  served 
on  her  at  least  five  days  before  the  bearing. 
Such  notice  was  given,  and  at  the  appointed 
time  the  court  heard  the  petition,  and  an  or- 
der was  tiiereupon  made,  which,  after  recit- 
ing that  proof  oC  the  giving  of  such  notice 
had  been  made  to  the  satisfaction  ot  the 
court,  and  further  reciting  that  "It  duly  ap- 
pearing to  the  court  that  the  said  minor  Is 
a  resident  of  said  dty  and  county,  and  needs 
the  care  and  attention  of  some  fit  and  proper 
person,  and  that  the  mother  of  said  minor  is 
an  unfit  and  improper  person  to  have  the 
care,  custody,  and  control  of  said  minor,"  de- 
creed "that  said  M.  J.  White  be,  and  he  Is 
hereby,  appointed  guardian  of  the  person  of 
said  minor,  and  that  letters  of  guardianship 
of  the  person-  of  said  minor  be  Issued  to  him' 
upon  his  giving  bond  to  said  minor  in  the 
sum  of  five  (S)  dollars."  White  having  qual- 
ified, letters  of  guardianship  were  issued. 

It  Is  suggested  that  under  our  statute  the 
superior  court  had  no  jurisdiction,  in  guar- 
dianship proceedings,  to  deprive  a  parent  of 
the  cnstody  of  bis  child  by  appointing  an- 
other as  guardian  of  the  person  thereof  on 
the  ground  of  the  abandonment  of  the  child 
by  the  parent,  or  such  violation  or  neglect 
of  parental  du^  as  jeopardizes  Its  safety  and 
welfare.  This  suggestion  Is  based  upon  the 
provisions  of  section  203,  Civ.  Code,  provid- 
ing that  the  abuse  of  parental  authority  Is 
the  subject  of  judicial  cognizance  In  a  civil 
action  brought  by  the  child,  or  by  Its  rela- 
tive within  the  third  degree,  or  by  the  super- 
visors of  the  county  where  the  child  resides, 
and  that  when  the  abuse  is  established  the 
child  may  be  freed  from  the  dominion  of  the 
parent,  and  the  duty  of  support  and  educa- 
tion enforced;  the  claim  being  that  a  parent 
can  be  deprived  of  the  right  to  the  custody 
of  his  child  on  the  ground  of  his  abandon- 
ment of  the  child,  or  other  violation  or  neg- 
lect of  parental  duty  jeopardizing  its  safety 
or  welfare,  only  by  an  action  brought  under 
the  provisions  of  said  section.  This  claimr 
finds  support  In  the  opinion  of  this  court  in 
Re  Hunt,  103  Cal.  355,  37  Pac.  206,  and  in 
tbe  dissenting  opinion  ot  the  Chief  Justice 
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Id  Ex  parte  MUler,  100  Cat.  643,  640.  42  Pac. 
428.  The  law  of  the  state,  however,  in  this 
regard,  must  be  considered  as  settled  by  the 
opinion  of  the  court  In  Ex  parte  MUler,  su- 
pra, signed  by  four  of  the  Justices,  and  the 
concurring  opinion  of  Mr.  Justice  Temple. 
It  was  thereby  held  that  the  superior  court 
had  jurisdiction,  in  guardianship  proceed- 
ings, to  determine  the  question  as  to  wheth- 
er the  parents  of  a  minor  w»e  ft>r  any  rea- 
son "unfit  and  improper  persons  to  bare  the 
custody  of  said  minor,"  and,  upon  the  ground 
that  they  were  so  unfit  and  improper,  to  ap- 
point another  the  guardian  of  the  person  of 
the  minor.  It  was  declared  that  section  203 
of  the  Civil  Code  was  not  a  limitation  upon 
the  power  conferred  upon  the  superior  court 
by  other  provisions  of  the  Codes  to  appoint 
a  guardian  of  the  person  of  any  minor,  who 
is  a  resident  of  the  county,  and  has  no  guar- 
dian legally  appointed  by  will  or  deed,  when- 
ever it  appears  to  the  court  necessary  that 
such  an  appointment  should  be  made;  and 
it  was  pointed  out  that  said  section  203  bad 
no  relation  to  guardianship  proceedings,  and 
that  its  object  was  to  confer  a  right  of  ac- 
tion in  favor  of  a  child  against  the  parent 
for  abuse  of  parental  authority,  for  the  pur- 
pose of  emancipating  the  child  from  the  con- 
trol of  its  parent,  and  at  the  same  time  en- 
forcing in  its  favor  and  against  the  parent 
the  [tarent's  obligation  of  support  and  edu- 
cation. We  see  no  reason  for  receding  from 
the  views  expressed  in  the  majority  opinion 
in  Ex  parte  Miller,  supra.  It  has  long  been 
the  settled  practice  to  determine  in  guardian- 
ship proceedings  questions  as  to  the  fitness 
and  competency  of  parents  to  have  the  custo- 
dy of  their  children.  What  was  said  in  the 
opinion  in  Ke  Hunt,  supra,  concerning  sec- 
tion 203,  Civ.  Code,  cannot  be  considered  as 
authority,  in  view  of  the  later  decision  in  the 
Miller  Case. 

It  is  contended  that  the  order  appointing 
White  as  guardian  Is  void  for  the  reason  that 
no  notice  whatever  of  the  proceedings  was 
given  to  the  mother,  petitioner  here,  and  it 
will  be  assumed  that  the  record  of  the  pro- 
ceedings in  the  superior  court  shows  upon  its 
face  that  no  notice  was  given  to  her.  So  far 
as  the  provisions  of  the  statute  relative  to 
the  appointment  of  g^uardlans  is  concerned,  it 
must  be  conceded,  we  are  satisfied,  that  no- 
tice to  a  parent  of  the  minor  Is  not  in  all 
cases  essential  to  the  Jurisdiction  of  the  court 
to  appoint  a  guardian;  and  this  for  the  sim- 
ple reason  that  the  statute  does  not  require 
that  such  notice  must  in  all  cases  be  given  to 
a  parent  Undoubtedly  a  parent  sbould  be 
notified,  where  possible,  of  proceedings,  the 
effect  of  which  may  t>e  to  terminate  his  par- 
ental authority;  and  undoubtedly,  where 
such  notice  is  not  reqiiired  to  be  given,  a  par- 
ent would  be  entitled,  upon  seasonable  appli- 
cation, to  be  heard  upon  the  question  as  to 
whether  the  appointment  of  another  as  the 
guardian  of  his  child,  without  his  knowledge, 
sbould  not  be  set  aside,  that  be  might  be 


heard  upon  the  question  of  the  necessity  of 
appointing  such  other  as  guardian.  See  In 
re  Van  Loan  (Cal.;  Sac.  1040)  76  Pac.  87. 
The  Legislature,  however,  recognized  the  fact 
that  In  many  cases,  where  the  Interests  of  the 
minor  make  it  essential  that  some  one  should 
at  once  be  given  authority  to  act  as  the  legal 
custodian.  It  would  be  practically  impossible 
to  notify  the  parents,  owing  to  ignorance  of 
the  facts  as  to  parentage,  or  of  the  where- 
abouts of  its  parents.  Section  1747,  Code 
Civ.  Proc.,  after  providing  that  the  superior 
court  of  each  county,  when  it  appears  neces- 
sary or  convenient,  may  appoint  guardians 
for  the  persons  and  estates,  or  either  of  them, 
of  minors,  who  have  no  guardian  legally  ap- 
pointed by  will  or  deed,  who  are  Inhabitanta 
or  residents  of  the  county,  and  th.it  puch  ap- 
pointment may  be  made  on  the  petition  of  a 
relative  or  other  person  on  behalf  of  the 
minor,  if  14  years  of  age,  provides  as  fol- 
lows, viz.:  "Before  making  such  ai^mtnt- 
moit,  the  court  must  cause  such  notice  as 
such  court  deems  reasonable  to  be  glvea  to 
any  parson  having  the  care  of  such  minor, 
and  to  such  relatives  of  the  minor  residing  in 
the  county  as  the  court  may  deem  proper."  Un- 
der this  provision  of  the  statute,  no  notice  to 
relatives  of  the  minor  residing  without  the 
county  is  essential  to  the  Jurisdiction  of  the 
court;  and  It  is  further  settled  tliat  aa  to 
relatives  residing  within  the  county.  It  is  for 
the  superior  court,  in  its  discretion,  to  deter- 
mine what  relatives  shall  be  notified,  and  how 
they  shall  be  notified.  In  Asher  v.  Torba,  125 
Cal.  513,  61S,  68  Pac.  137.  It  was  said  by  this 
court  that;  "upon  a  careful  reading  of  the 
statute,  it  will  be  found  that  It  Is  a  matter  of 
discretion  upon  the  part  of  the  court  to  irlve 
any  notice  whatever  to  the  relatives  residing 
in  the  county.  The  statute  says  the  notice  Is 
to  be  given  to  those  relatives  of  the  minor  re- 
siding in  the  county,  'as  the  court  may  deem 


proper. 


The  well-settled  law  In  this  re- 


gard was  stated  by  the  Chief  Justice  In  Re 
Chin  Mee  Ho,  140  CaL  263,  266,  73  Pac.  1002, 
speaking  of  this  provision  of  section  1747, 
Code  Civ.  Proc.,  as  follows,  viz.:  "From  this 
it  will  be  seen  that  the  only  persons  to  be  no- 
tified are  those  having  the  care  of  the  minor, 
and  such  relatives  residing  In  the  county  as 
the  court  may  deem  proper.  The  relatives  to 
be  notified,  and  the  length  of  notice,  are  en- 
tirely at  the  discretion  of  the  Judge  to  whom 
the  petition  is  presented."  The  statute  does, 
in  terms,  require  that  notice  shall  be  given  to 
the  person  having  the  care  of  the  minor,  and 
such  notice,  for  such  time  as  the  court  may- 
determine  to  be  reasonable,  is  necessary  to 
give  the  court  Jurisdiction  to  make  the  ap- 
pointment. Estate  of  Elkerenkotter,  126  Cal. 
54,  58  Pac.  370.  The  statute  further  substan- 
tially provides  that,  where  the  minor  is  of  the 
age  of  14  years  or  more,  the  court  may  ap- 
point a  guardian  for  him  only  after  he  has 
nominated  his  own  guardian,  or  has  neglected 
for  10  days,  after  being  duly  cited  by  the 
court  to  nominate  a  suitable  {terson.    Sections 
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)748,  1749,  Code  Civ.  Proc.  We  find  no  othCT 
statutory  provision  as  to  notice  that  goes  to 
tbe  question  of  the  Jorlsdlctlon  of  the  court 
to  make  an  appointment,  other  than  the  pro- 
Ti8ion  of  section  1747,  Code  Civ.  Proc,  already 
noticed,  requiring  that  notice  be  given  "to 
auch  relatives  of  the  minor  residing  In  the 
county  as  the  court  may  deem  proper."  So 
far  as  the  provisions  of  the  statute  ore  con- 
cerned. It  Is  therefore  a  sufficient  answer  to 
this  collateral  attack  upon  the  order  of  ap- 
pointment on  the  ground  of  want  of  notice  to 
the  mother  that  the  superior  court  did  not  re- 
quire any  such  notice  to  be  given.  The  filing 
of  a  petition  showing  the  necessity  for  the  ap- 
pointment of  a  guardian  of  the  person  of  this 
minor,  a  resident  of  the  city  and  county  of 
San  Francisco,  and  the  giving  of  the  notice 
prescribed  by  the  court  to  the  person  having 
the  care  of  the  minor — no  notice  to  any  other 
person  having  been  required  by  the  court — 
gave  to  the  court  full  and  complete  jurisdic- 
tion to  make  an  appointment,  g^ood  as  against 
any  collateral  attack. 

In  this  connection,  it  Is  proper  to  state  that 
the  petitioner  does  not  allege  that  she  was  re- 
dding in  the  city  and  county  of  San  Fran- 
cisco at  the  time  the  guardianship  proceed- 
ings wore  instituted. 

It  is  urged  that  such  a  proceeding,  had 
without  notice  to  a  parent,  even  though  in 
terms  authorized  by  the  statute,  deprives  the 
parent  of  a  valuable  right  without  due  pro- 
cess of  law;  the  intimation  being  that,  so  far 
as  the  statute  authorizes  such  a  proceeding 
without  such  notice,  it  is  invalid.  We  can- 
not assent  to  this  view.  While  the  right  of  a 
parent,  under  ordinary  circumstances,  to  the 
care  and  custody  of  his  minor  child,  is  univer- 
sally recognized,  this  state  being  no  exception 
(see  In  re  Campbell,  130  Cal.  380,  62  Pac.  613; 
In  re  Salter  [Cal.]  76  Paa  51,  and  the  provi- 
sions of  the  Codes  therein  cited),  it  is  like- 
wise universally  recognized  that  the  rights 
of  the  parent  must  yield  where  the  interests 
of  the  child  so  demand,  and  that  the  safety 
and  welfare  of  the  child  constitute  the  para- 
mount consideration  in  such  matters.  The 
right  of  the  state  to  provide  for  the  disposi- 
tion of  the  custody  of  children  whose  safety 
and  welfare  are  menaced  by  the  conduct  or 
mcompetency  of  their  natural  guardians  has 
been  too  long  established  to  be  seriously  ques- 
tioned. It  is,  of  course,  clear  that,  where  It 
is  practicable,  some  notice  of  such  proceed- 
ing should  be  given  to  the  parent,  but  it  Is 
also  clear  that  in  many  cases  the  situation 
may  be  such  that  it  is  not  possible  to  give  per- 
sonal notice  to  the  parent.  The  child  may  be 
a  homeless  waif,  whose  parentage  is  unknown 
la  the  community  in  which  it  Is,  or  the  par- 
ents may  have  abandoned  the  child,  and  their 
whereabouts  may  be  unknown.  Doubtless 
other  Instances  might  be  cited.  The  safety 
and  welfare  of  such  a  child  might  absolutely 
require  the  appointment  of  some  legal  custo- 
dian, and  yet,  if  actual  notice  to  the  parent 
were  a  prerequisite  in  such  cases,  no  appoint- 


ment could  be  legally  made.  The  safety  and 
welfare  of  the  child  being  the  first  considera- 
tion, the  rights  of  the  parent  are  of  such  a 
nature  that  they  must  yield  to  such  reasona- 
ble regulations  as  to  notice  as  the  Legislature 
may  prescribe.  We  have  found  no  case  in 
which  this  right  of  the  Legislature  has  been 
denied.  Our  statutory  provisions  in  this  re- 
gard cannot  justly  be  said  to  be  unreasonable. 
Notice  to  the  person  having  the  care  of  the 
minor  is  made  essential  thereby.  In  the 
great  majority  of  cases  the  minor  Is  in  the 
care  of  its  parents,  and  in  such  cases  notice 
to  them  is  therefore  essential.  Where  the 
child  Is  In  the  care  of  some  other  person,  no- 
tice to  that  person  will  ordinarily  come  at 
once  to  the  knowledge  of  the  parents,  in  the 
absence  of  fraud,  if  the  parents  have  not 
practically  abandoned  the  child  and  ceased  to 
make  any  inquiry  in  regard  thereto.  The 
court  to  which  an  application  for  an  order  ap- 
pointing a  guardian  is  made  will  always 
make  inquiry  as  to  the  relatives,  and  require 
notice  given  to  them,  where  the  giving  of 
such  notice  is  practicable.  If  it  subsequent- 
ly develops  that  a  parent  has  by  such  pro- 
ceedings been  fraudulently  deprived  of  the 
custody  of  his  minor  child,  the  order  of  ap- 
pointment may  be  annulled  or  vacated  by  ap- 
propriate proceedings;  and  the  court  having 
Jurisdiction  of  the  guardianship  proceedings 
will  always,  upon  seasonable  application  by 
a  parent  who  did  not  in  fact  have  notice,  lib- 
erally exercise  the  discretionary  power  con- 
fided to  it,  to  give  the  parent  full  opportunity 
to  be  heard  upon  the  question  as  to  the  neces- 
sity for  the  appointment  of  another  as  guard- 
ian. And  finally  the  guardian  so  appointed 
may  be  removed  whenever  it  is  no  longer 
proper  that  the  ward  should  be  under  guard- 
ianship.   Civ.  Code,  {  253,  subd.  8. 

The  cases  cited  by  counsel  for  petitioner 
do  not  support  his  contention.  In  Seavems 
y.  Oerke  et  al.,  3  Sawy.  353,  Fed.  Caa.  No. 
12,595,  the  appointment  was  made  without 
any  notice,  while  the  statute  gave  the  author- 
ity to  appoint  only  "after  notice  is  given  to 
all  persons  interested."  In  People  v.  Wil- 
cox, 22  Barb.  178,  it  was  held  that  an  ap- 
pointment of  a  guardian  of  a  minor  without 
notice  to  the  mother  was  good,  under  the 
statute,  and  could  not  be  assailed  collaterally, 
but  that  the  court,  on  habeas  corpus,  con- 
sulting the  best  Interests  of  the  child,  might 
take  It  from  its  legal  custodian.  In  Redmen 
V.  Chance,  32  Md.  42,  the  statute  expressly 
required  notice  to  the  parents.  Such  notice 
was  in  fact  ordered,  and  never  given,  and 
the  proceeding  was  one  to  revoke  the  order 
of  appointment.  In  Re  Reynolds  (Sup.)  8  N. 
Y.  Snpp.  172,  the  court  refused,  on  habeas 
corpus,  to  take  the  custody  of  the  child  from 
the  father's  mother,  and  give  it  to  the  child's 
mother,  without  notice  to  the  father.  In 
Peacock  v.  Peacock,  61  Me.  211,  it  was  held 
that  the  appointment  of  the  guardian,  made 
without  notice— the  statute  not  requiring  no- 
tice—was valid,  but  the  Maine  statute  did 
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not  give  the  custody  of  the  minor  to  the 
goardlaa  so  appointed.  Tbe  Matter  of  Fee- 
ly,  4  Redf.  Sur.  306,  Involved  a  motion  to 
set  aside  an  order  of  appointment,  and  it  was 
held  that,  while  It  was  within  the  discretion 
of  the  surrogate  to  determine  as  to  what 
relatives  should  be  notified,  the  discretion 
was  not  an  arbitrary  one.  It  was  not  held 
therein  that  the  order  of  appointment  was 
void.  Underbill  v.  Dennis,  9  Paige,  202, 
White  V.  Pomeroy,  7  Barb.  640,  and  Welden 
V.  Keen,  37  N.  J.  Eq.  291,  were  all  appeals, 
and  the  question  was  as  to  whether  the  or- 
der of  appointment  should  be  reversed  or  set 
aside.  In  State  v.  Paine,  23  Tenn.  523,  there 
was  no  question  as  to  the  guardianship.  Tbe 
dispute  was  between  the  father  and  mother, 
on  habeas  corpus.  In  Kurtz  v.  St  Paul,  etc, 
R.  Co.,  48  Minn.  339,  51  N.  W.  221,  31  Am. 
St  Rep.  657,  It  was  said  that  the  matter 
of  notice  was  purdy  a  matter  of  statutory 
regulation.  In  Corwln'a  Appeal,  126  Pa.  326, 
10  Atl.  38,  there  was  no  claim  that  the  court 
making  the  appointment  without  notice  was 
without  Jurisdiction,  and  the  question  was 
as  to  whether  the  guardianship  court  had 
erred  in  granting  a  petition  of  tbe  mother 
for  revocation  of  the  letters  of  guardianship. 
Issued  without  notice  to  her.  In  Spears  v. 
Snell,  74  N.  C.  210,  it  was  held  that,  where 
an  appointment  had  been  made  without  no- 
tice to  the  mother,  the  guardianship  court 
had  the  power,  and  ought  in  the  exercise 
of  a  legal  discretion,  upon  an  application  on 
behalf  of  the  mother,  "made  within  reason- 
able time,  to  hare  called  in  tbe  letters  of 
guardianship  and  heard  the  matter  de  novo, 
when  all  sides  could  have  a  showing."  In 
the  case  of  Waldron  v.  Woodman,  58  N.  H. 
15,  cited  In  some  of  the  authorities  called 
to  our  attention,  it  was  held  that,  where  tbe 
statute  did  not  require  notice  to  the  father, 
a  demurrer  to  his  appeal,  on  the  ground  of 
want  of  such  notice,  from  an  order  appoint- 
ing another  as  guardian,  would  be  sustained; 
and  In  the  Case  of  Gibson,  154  Mass.  378, 
28  N.  E.  206,  it  was  held  that.  If  tbe  statute 
did  not  require  notice,  no  notice  was  essen- 
tial. We  have  found  no  case  in  which  it 
was  held  that  an  appointment  of  a  guardian 
of  tbe  person  of  a  minor,  made  in  accord- 
ance with  all  statutory  requirements,  was 
void  for  want  of  actual  notice  to  a  parent, 
and  open  to  collateral  attack. 

It  Is  further  urged  that  th«  order  of  ap- 
pointment Is  Invalid,  for  the  reason  that  it 
does  not  in  terms  recite  that  it  appeared  to 
the  court  that  the  mother  had  abandoned  the 
child,  as  alleged  in  the  petition,  but  toxmd 
that  the  mother  of  said  minor  is  an  unfit 
and  Improper  person  to  have  tbe  care,  cus- 
tody, and  control  of  said  minor,  as  to  which 
there  was  no  allegation  In  the  petition,  other 
than  tbe  allegation  as  to  abandonment.  This 
contention  raises,  at  most,  a  question  as  to 
the  sufficiency  of  the  findings  to  support  the 
Judgment  and  It  is  needless  to  say  tliat  such 
a  question  cannot  be  considered  on  a  collat- 


eral attack.  We  know  of  no  provlalon  of  law 
rendering  an  order  of  this  kind  void  for  fail- 
ure to  contain  findings  of  fact  or  to  recite 
the  existence  of  facts  upon  which  its  Juris- 
diction Aepeada.  On  the  contrary.  It  is  ex- 
pressly provided  by  section  1704,  Code  Civ. 
Proc.,  that  orders  in  probate  proceedings 
need  only  contain  tbe  matters  ordered  ad- 
judged, except  as  otherwise  provided. 

We  find  nothinf  else  leqairlng  mention. 
The  petition  was  sufficient  to  confer  Jurisdic- 
tion over  the  subject-matter;  the  proceedings 
thereon  were,  on  the  face  of  tbe  record,  strict- 
ly In  accord  with  all  the  requirements  of  the 
statute;  and  the  order  is  valid  as  against 
collateral  attack. 

It  appears  from  the  return  that  there  Is 
now  pending  in  the  superior  court  having  Ju- 
risdiction of  the  gnardiansblp  proceeding  a 
proceeding  on  behalf  of  the  petitioner  for  a 
revocation  of  the  letters  of  guardianship  is- 
sued to  respondent  which  proceeding  was 
instituted  within  six  months  after  the  order 
of  appointment  was  made.  Doubtless  by 
that  proceeding  the  petitioner  will  obtain  a 
full  hearing  upon  the  question  as  to  her  com- 
petency and  fitness  to  have  the  custody  of 
her  child,  and  all  her  rights  in  relation  to 
her  child  and  the  custody  thereof  will  tie  pro- 
tected so  far  as  is  consistent  with  its  safety 
and  welfare. 

The  writ  is  discharged. 

We  concur:  SHAW.  J.;  McFARIaAXD, 
J.;  LOHIQAN.  J.;  VAN  DYKB;  J.;  HEN- 
SHAW,  J. 

BEATTY,  C.  J.  I  dissent  upon  the  grounds 
stated  in  my  dissenting  opinion  In  Ex  parte 
MUler,  100  Cal.  649,  42  Pac.  42& 


Itt  Cal.  4S0 
In  re  BROWN'S  ESTATE.    (S.  F.  3,446.) 
(Supreme  Court  of  California.    June  3,  1904.) 

WnXS  —  CONSTBTJCTION  —  INVESTMEKT  —  AN- 
HUITT— LEGACY  FOB  MAINTENANCE— LEGACT 
OF  INCOUE  —  APPEAI.  —  FINDINQS  OF  FACIV— 
BKVIEW. 

1.  A  l>eqaeBt  of  a  specific  sum  to  one.    In 

trust  for  investment  with  directions  to  pay 
out  of  the  income  arising  from  the  investment 
a  fixed  sum  monthly  to  a  designated  beneficiary, 
does  not  constitute  an  annuity  in  favor  of  the 
beneficiary.  Civ.  Code,  {  1357,  defining  an  an- 
nuity as  a  bequest  of  certain  specified  'sums 
periodically. 

2.  A  testatrix  made  a  bequest  of  a  specified 
sum  to  trustees  with  directions  to  invest  the 
same,  and  out  of  the  income  thereof  to  pay  a 
fixed  sum  monthly,  during  life,  to  a  designated 
beneficiary.  It  was  found  that  the  heneficiary 
had  been,  for  many  years  prior  to  the  death 
of  the  testatrix,  a  confirmed  cripple,  and  had 
been  in  the  monthly  receipt  of  sums  of  money 
from  the  testatrix.  Held  not  a  legacy  for  main- 
tenance within  Civ.  Code,  i  1369,  providing 
that  legacies  for  maintenance  bear  interest  from 
testator's  death. 

3.  In  the  absence  of  a  bill  of  exceptions  show- 
ing the  evidence,  the  Supreme  Court  will  take 
the  findings  of  fact  as  true,  and  presume  that 
they  ate  supported  by  the  evidence. 
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4.  A  bequest  of  a  apecified  sum  to  one,  in 
trust,  for  investment,  with  directions  to  pay 
out  of  the  income  arising  from  the  investment 
a  fixed  sum  monthly  to  a  designated  beneficiary, 
is  not  a  bequest  within  Civ.  Code,  S  1366,  pro- 
viding that  in  case  of  a  bequest  of  the  income 
of  a  certain  fund  the  income  accrues  from  the 
testator's  death,  as  the  trustee  could  not  begin 
payment  until  he  received  the  fund  and  invest- 
ed it  so  as  to  produce  an  income. 

McFarland  and  Lorican,  JJ.,  dissentiiig  in 
part 

In  Banc  Appeal  from  Superior  Conrt, 
City  and  Coonty  of  San  Francisco;  Jas.  M. 
Trontt,  Judge. 

Petition  by  Kattierine  Nowland  for  the 
partial  distribution  of  tlie  estate  of  Susanna 
Brown,  deceased.  From  an  order  awarding 
InsolBclent  relief,  petitioner  appeals.  Af- 
firmed. 

A.  Everett  Ball  (Jordan,  Treat  &  Brann,  of 
counsel),  for  appellant  Louis  Titus  and  T. 
C.  Kieralff,  for  respondent 

SHAW,  J.  Upon  tlie  bearing  of  tbis  case 
in  department,  an  opinion  was  prepared  by 
Mr.  Commissioner  HAYNEB,  of  which  the 
following  portion  is  now  adopted  as  part  of 
tbe  opinion  of  the  court: 

"Kattaerlne  Nowland  appeals  from  an  order 
made  on  her  petition  for  partial  distribution 
of  said  estate. 

"Susanna  Brown  died  testate  In  the  city 
and  county  of  San  Francisco  on  the  27tb  day 
of  September,  1889.  The  petition  alleged 
that  the  will  of  said  deceased  was  duly  ad- 
mitted to  probate,  and  that  T.  C  Klerulff 
and  Albert  C  Hooper  were  duly  appointed 
the  executors  thereof,  and  letters  testamen- 
tary were  duly  Issued  to  them,  which  said  let- 
ters are  still  in  full  force.  That  an  inventory 
and  appraisement  of  said  estate  was  filed, 
showing  that  said  estate  was  appraised  at 
H5,098.43.  That  all  of  the  debts  of  said  de- 
ceased and  of  the  estate  have  been  paid,  and 
nearly,  if  not  all,  of  the  specific  legacies  have 
also  been  paid,  and  that  more  than  one  year 
has  elapsed  since  said  letters  were  issued  to 
said  executors.  That  by  the  terms  of  said 
will  there  was  given  and  bequeathed  to  T.  C. 
Klerulff  and  Albert  C.  Hooper  the  sum  of 
15,000,  in  trust,  to  pay  petitioner  the  monthly 
sum  of  $20  during  her  natural  life.  The  por- 
tion of  said  will  relating  thereto  is  as  fol- 
lows: 

"  'I  give  and  bequeath  to  T.  0.  KieruUI  and 
Albert  C.  Hooper,  and  the  survivor  of  them, 
as  joint  tenants,  the  sum  of  $5,000,  in  trust, 
nevertheless,  for  the  following  uses  and  pur- 
poses, and  not  otherwise. 

"'(a)  To  Invest  the  said  money  in  some 
safe  investment,  in  their  discretion,  with 
power,  at  all  times,  to  reinvest  the  same  as 
they  may  deem  best 

"'(b)  Out  of  tbe  income  arising  from  the 

investment  of  said  fund,  as  aforesaid,  to  pay 

Kate  Nowland,  a  half  sister  of  my  deceased 

husband,  Richard  Brown,  at  present  resld- 
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Ing  at  Los  Gatos,  Ctellforaia,  monthly  the  sum 
of  $20  for  and  diurlng  the  term  of  her  natural 
life,  and  at  her  death  the  said  fund,  vrith  its 
accumulations,  over  and  above  the  income 
payable  to  said  Katherine  Nowland,  as  afore- 
said, shall  go  to  my  residuary  legatees  here- 
inafter named.' 

"It  is  furtber  alleged  that  at  the  time  of 
the  death  of  said  testatrix,  and  for  many 
years  prior  thereto,  petitioner,  who  is  now 
and  has  been  for  many  years  a  confirmed 
cripple,  was  and  had  been  dependent  upon 
said  testatrix  for  support  and  maintenance 
ever  since  tbe  death  of  tbe  brother  of  peti- 
tioner, tbe  husband  of  decedent,  who,  prior 
to  that  time,  bad  wholly  supported  petitioner. 

"It  is  further  alleged  that  tbe  executors 
had  not  paid  any  portion  of  said  monthly 
earn,  and  refused  to  do  so,  claiming  that 
nothing  is  due  petitions  until  a  distribution 
shall  be  bad,  and  that  there  is  due  this  peti- 
tioner on  account  of  said  monthly  sum  be- 
queathed to  her,  as  aforesaid,  the  sum  of  $20 
per  month  from  said  27th  day  of  September, 
1899,  tbe  date  of  the  death  of  said  decedent 

"Petitioner  prayed  for  an  order  directing 
said  executors  to  distribute  to  tbemselves,  as 
trustees  under  tbe  said  will,  tbe  sum  of 
$5,000,  and  also  tbe  sum  of  $20  per  month 
from  the  date  of  tbe  death  of  the  testatrix, 
directing  the  payment  to  petitioner  of  the 
said  sum  of  $20  per  month  from  said  date  to 
the  date  of  distribution,  and  thereafter  to  pay 
her  tbe  sum  of  $20  per  month  during  the  term 
of  her  natural  life.  Tbe  answer  consisted  of 
general  denials. 

"The  court  in  its  findings  recited  the  provi- 
sions of  the  will  above  quoted,  and  that  the 
will  contained,  in  addition  thereto,  the  follow- 
ing clause  in  a  separate  paragraph:  'It  is  my 
will  that  my  executors  shall  not,  nor  shall 
either  of  them  be  charged  with  interest  upon 
any  l>equests  herein  made.'  The  court  fur- 
tber found:  'That  for  many  years  prior  to 
the  death  of  testatrix  said  petitioner  was, 
and  still  is,  a  confirmed  cripple,  and  had  been 
in  tbe  monthly  receipt  of  sums  varying  from 
$20  to  $10  from  said  testatrix,  and  for  many 
years  prior  to  1899  said  sum  bad  been  $20, 
and  up  to  April  of  that  year,  but  in  July,  Au- 
gust, and  September  the  monthly  allowance 
had  been  $10.'  That  said  $20  per  month  be- 
queathed to  said  petitioner,  Katherine  Now- 
land, by  said  will,  is  not  an  annuity  nor  a 
legacy  for  maintenance  That  said  petitioner 
is  entitled  to  tbe  said  sum  of  $20  monthly, 
out  of  the  income  of  said  simi  of  $5,000,  only 
from  tbe  date  of  tills  decree  of  distribution; 
that  said  petitioner  Is  not  entitled  to  any  in- 
terest upon  said  amounts;  and  that  'the  said 
petitioner  is  not  entitled  to  said  monthly 
payments  from  tbe  death  of  said  testatrix, 
hut  only  from  tbe  date  of  distribution  here- 
in.' 

"As  conclusion  of  law,  tbe  court  found: 
'That  said  petitioner  is  entitled  to  have  tbe 
sum  of  $5,000  distributed  to  said  trusteea  un- 
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der  th«  will,  and  that  she  be  paid  monthly 
out  of  the  income  of  $5,000  the  sum  of  $20, 
commencing  November  20,  1002,  and  is  not 
entitled  to  be  paid  anything  prior  to  that 
date,'  and  thereupon  entered  Judgment  ac- 
cordingly. 

"This  appeal  Is  by  the  petitioner  from  the 
Judgment  or  order,  except  that  part  of  it 
which  distributes  to  the  said  trustees  said 
sum  of  $5,000  for  the  purposes  expressed  in 
the  will.  The  record  does  not  contain  any 
statement  or  bill  of  exceptions. 

"Appellant  presents  the  following  ques- 
tions: *(1)  Is  the  bequest  to  appellant  an  an- 
nuity? (2)  Is  appellant  entitled  to  the  $20 
per  month  from  the  date  of  the  death  of  the 
testatrix?  (3)  Is  she  entitled  to  $20  per 
month  in  any  event,  or  only  the  income  that 
may  arise  from  the  sum  of  $5,000  when  In- 
vestedr  " 

The  first  and  third  of  these  inquiries  may 
be  answered  together.  It  is  not  an  annuity, 
for  the  reason  that  the  amount  to  be  paid 
monthly  is  not  certain.  The  amount  to  be  in- 
vested by  the  trustees  Is  fixed,  but  the  income 
which  may  be  realized  therefrom  is  not.  The 
income  realized  may  be  less  than  $20  per 
month,  but  she  is  entitled  to  the  whole  of  the 
income  if  it  does  not  exceed  that  sura  per 
month.  "An  annuity  is  a  bequest  of  certain 
specified  sums  periodically;  if  the  fimd  or 
property  out  of  which  they  are  payable  falls, 
resort  may  be  had  to  the  general  assets,  as 
in  case  of  a  general  legacy."  Civ.  Code,  { 
1357,  subd.  3;  Bartlett  v.  Slater,  53  Conn.  102, 
22  AtL  678,  55  Am.  Rep.  73;  In  re  Dewey,  153 
N.  y.  03,  46  N.  E.  1039. 

The  remaining  question  is  whether  or  not 
the  appellant  is  entitled  to  $20  per  month 
from  the  death  of  the  testatrix,  or  only  from 
the  time  of  the  entry  of  the  decree  appealed 
froml  It  is  contended  on  the  part  of  the  ap- 
pellant that  the  legacy  for  her  benefit  Is  a 
legacy  for  maintenance,  which,  under  section 
1369,  Civ.  Code,  bears  interest  from  the  death 
of  the  testatrix.  This  does  not  appear  from 
the  face  of  the  will,  but  the  contention  is  that 
the  specific  facts  found  by  the  court  neces- 
sarily make  it  so.  Reliance  is  placed  upon 
the  decision  in  the  case  of  In  re  Mackay's  Es- 
tate, 107  Cal.  308,  40  Pae.  558,  in  which  it  was 
held  that  although  the  will  did  not  expressly 
declare  that  the  legacy  was  for  the  mainte- 
nance of  the  legatee,  yet,  if  the  evidence 
showed  that  the  legatee  had  been  supported 
by  the  testator  for  many  years  prior  to  his 
death,  it  would  be  construed  to  be  a  legacy 
for  maintenance.  The  essential  element  pres- 
ent in  that  case,  however,  is  lacking  in  this. 
The  petition  alleged,  as  before  stated,  that  for 
many  years  prior  to  the  death  of  the  testa- 
trix, the  petitioner  was  dependent  upon  the 
deceased  for  her  support  and  maintenance. 
The  court,  however,  falls  to  find  this  fact,  but 
does  find  that  the  petitioner  was  for  many 
years  prior  to  the  death  of  the  testatrix  a 
confirmed  cripple,  and  had  been  in  the  month- 
ly receipt  of  sums  from  the  testatrix,  vai-ying 


from  $20  to  $10  per  montb.  In  addition  to 
these  specific  facts,  the  court  found  expressly 
that  the  legacy  bequeathed  to  the  petitioner  is 
not  a  legacy  for  maintenance.  This  was  the 
ultimate  fact  upon  which  the  decision  of  the 
case  depended,  so  far  as  the  right  to  interest 
from  the  death  of  the  deceased  was  concern- 
ed. The  specific  facts  found  do  not  neces- 
sarily show  that  it  was  a  legacy  for  mainte- 
nance. The  deceased  may  have  had  many 
reasons  for  making  the  monthly  payments, 
other  than  the  reason  that  It  was  necessary 
for  her  support  There  Is  no  bill  of  excep- 
tions showing  the  evidence,  and  we  must  upon 
tbds  appeal  take  the  findings  of  fact  as  ateo- 
Intely  true,  and  presume  that  the  evidence 
necessary  to  sustain  them  was  presented  to 
the  court  below. 

The  appellant  cites,  in  support  of  her  claim 
to  payment  from  date  of  death,  section  136C 
of  the  Civil  Code,  as  follows:    "In  case  of  a 
bequest  of  the  Interest  or  Income  of  a  certain 
sum  or  fund,  the  income  accrues  from  the 
testator's  death."    If  this  section  was  appli- 
cable, of  course  the  appellant  would  be  en- 
titled to  the  monthly  payments  from  the  time 
of  the  death  of  the  testatrix.    But  the  be- 
quest in  this  case  was  not  of  the  interest  or 
income  of  a  certain  sum  to  be  paid  by  the  ex- 
ecutors  of   the   estate.     The   testatrix    be- 
queathed the  sum  of  $5,000  to  certain  trus- 
tees, and  the  monthly  income  was  to  be  paid 
by  the  trustees,  and  not  by  the  executors. 
Necessarily,  the  trustees  could  not  begin  pay- 
ment until  they  received  the  fund  and  Invest- 
ed it  so  as  to  produce  an  income.    The  inten- 
tion of  the  testatrix  must  therefore  have  been 
that  payments  were  not  to  begin  until  the 
fund  from  which  It  was  to  be  produced  was 
distributed  to  the  trustees  who  were  to  make 
the  payments.    The  distinction  is  thus  stated: 
"Where  he  absolutely  gives  the  beneficiary  a 
given  income,  and  merely  indicates  in  his  will 
the  source  from  which  it  is  to  be  obtained, 
the  general  rule  is  that  the  income  in  such 
cases  is  to  be  estimated  from  the  death  of  the 
testator.    •    •    •    But  where  the  bequest  is 
only  of  the  Income  to  be  obtained  from  a  cer- 
tain specified  fund,    *    *    •    it  Is  held  that 
the  beneficiary  can  receive  only  the  actual  In- 
come when  received  from  such  fund."    Page 
on  Wills,  f  601.    A  gift  of  an  income  from  a 
certain  fund  is  not  an  annuity,  and  Interest 
does  not  begin  thereon  until  one  year  from 
the  death  of  the  deceased.    Booth  v.  Am  mer- 
man, 4  Bradf.  Sur.  129;    Bartlett  v.  Slater, 
supra.    The    petitioner    expressly    disclaims 
any  right  to  the  payment  of  Interest  upon  the 
monthly  payments  from  the  death  of  the  de- 
ceased.   As  to  the  claim  that  she  is  entitled 
to  Interest  on  the  $5,000  bequeathed  to  the 
trustees,  we  think  that  is  covered  by  the  pro- 
vision in  the  will  that  the  executors  should 
not  be  charged  with  interest  upon  any  be- 
quest therein  made.    We  think  the  decree  of 
the  court  was  In  accordance  with  the  proper 
construction  of  the  wiiL 

The  order  Is  affirmed. 
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We  concur:  BEATTT,  a  X;  ANGELLOT- 
TI,  J.;  VAN  DYKE,  J.;  HENSHAW,  J. 

We  dissent,  and  think  tbat  the  conclusion 
reached  In  department  reversing  the  order  ap- 
l«aled  from  Is  right:  McFABIiAND,  J.; 
L0BI6AN,  J. 

143  Cal.  as 

PEOPLE  T.  ROMERO.    (C5r.  1,098.) 
(Supreme  Court  of  California.    June  4,  1904.) 
ASSAULT  Tvrrn  intent  to  mubdib— ikstbuc- 

TIOSS— REMARKS   OS  COUNSEL— 
AFPEAI.    AND    EBROB. 

1.  In  a  proRecution  for  assault  'with  intent  to 
oommit  murder,  evidence  that  immediately  be- 
fore tiie  assault  the  defendant,  who  had  ap- 
proached to  within  10  or  15  feet  of  the  prose- 
cuting witness  and  his  companion^  was  using 
profane  lani^age  to  the  prosecuting  witness, 
who,  anarmed,  advanced  toward  defendant,  tell- 
iog  him  to  come  on  and  he  would  show  him 
what  the  trouble  was,  is  sufBcient  to  sustain 
an  instruction  that  the  right  to  take  life  or  use 
1  deadly  weapon  in  self-defense  is  unquestion- 
able, "yet  one  on  whom  another  is  making  a 
mere  assanlt  with  the  fist,  not  with  intent  to 
kill  or  do  great  bodily  barm,  and  who  is  not 
deceived  as  to  its  character,  is  not  justified  in 
taking  life  or  in  using  a  deadly  weapon  in  self- 
defense." 

2.  In  a  prosecution  for  assault  with  intent  to 
commit  murder,  the  prosecuting  witness  testi- 
fied that  during  the  night  on  which  the  alleged 
aaaaolt  occnrrM  he  and  defendant  were  at  a 
dance,  and  that  during  the  evening  he  asked  a 
woman  who  was  sitting  beside  defendant  to 
dance  with  him,  whereupon  defendant  objected, 
and  told  him  she  was  not  going  to  dance  with 
him.  Defendant  denied  any  such  occurrence, 
and  that  he  spoke  to  the  witness,  or  that  the 
witness  spoke  to  him.  The  district  attorney  in 
his  closing  argument  characterized  as  incredible 
the  story  that  the  prosecuting  witness  assault- 
ed the  defendant  with  a  knife,  as  testified  to 
by  defendant,  and  said  that  the  fact  of  the 
basiness  was  that  there  was  a  little  feeling 
caused  by  the  occurrence  at  the  hall,  and  these 
men  met  on  the  public  road,  and  one  word 
brought  on  another,  until  defendant  pulled  his 
lerolver  and  fired  at  the  prosecnting  witness, 
and  that  that  was  how  it  happened.  Held  in- 
sofficient  to  show  misconduct  on  the  part  of 
the  district  attorney ;  the  remarks  being  legiti- 
mate argument  under  the  evidence. 

3.  In  a  prosecution  for  assault  with  intent  to 
commit  murder,  the  prosecuting  witness  testi- 
fied to  a  diflfculty  at  a  dance  on  the  night  of  the 
alleged  assault,  but  defendant  denied  that  any 
difficulty  occurred,  or  that  he  spoke  to  witness, 
or  that  the  witness  spoke  to  him  at  the  hall. 
On  cross-examination  defendant  was  asked  if  he 
had  been  married  since  the  difficulty.  An  ob- 
jection to  the  question  was  sustained.  In  his 
argoment  defendant's  counsel  said  that  no  mo- 
tive for  the  alleged  crime  had  been  shown,  and 
that  the  affair  in  the  dance  ball  was  of  no 
importance.  The  district  attorney,  in  replying 
to  the  argument,  said :  "Now,  I  say  this  little 
affair  about  the  woman  in  the  dance  hall  is  the 
only  thing  we  have  in  the  case  that  tends  to 
abow  there  was  a  feeling  between  these  parties. 
We  think  it  does  show  it,  and  we  think  the 
fact  that  Uie  defense  is  so  sensitive  about  it 
ahows  it.  Else  why  wasn't  the  defendant  will- 
ing to  testify  that  be  had  been  married  since? 
Why  withhold  such  testimony,  if  these  things 
are  not  material?"  Defendant  simply  reserved 
his  exception  to  the  argument,  and  assigned  the 
action  of  the  district  attorney  as  misconduct. 
SM  that,  as  the  court  sustained  the  objection 
and  excluded  the  proposed  evidence  as  to  de- 


fendant's marriage,  it  was  improper  for  the 
district  attorney  to  comment  on  the  motive  of 
defendant  in  excluding  it;  but,  as  the  defend- 
ant's cause  could  not  nave  been  injuriously  af- 
fected by  the  remarks,  tiiey  were  not  cause  for 
reversal. 

Department  1.  Appeal  from  Superior 
Court,  Santa  Barbara  County;  J.  W.  Tag- 
gart.  Judge. 

.Toaguin  Romero  was  convicted  of  assault 
with  a  deadly  weapon,  and  appeals.  Af- 
firmed. 

W.  P.  Butcher,  for  appellant  TI.  S.  Webb, 
Atty.  Gen.,  and  0.  N.  Post,  Asst  Atty.  Gen., 
for  the  People. 

ANGELLOTTI,  J.  The  defendant  was  In- 
formed against  for  the  crime  of  assault  with 
Intent  to  commit  murder,  and  was  convicted 
of  an  assault  with  a  deadly  weapon.  He  ap- 
peals from  the  Judgment  pronounced  upon 
said  conviction,  and'  from  an  order  denying 
bis  motion  for  a  new  trial. 

1.  The  court  instructed  the  jury  that  al- 
though the  right  to  take  life  or  use  a  deadly 
weapon  in  self-defense  is  imquestionable, 
"yet  one  on  whom  another  is  making  a  mere 
assault  with  the  fist,  not  with  intent  to  kill 
or  do  great  bodily  harm,  and  who  is  not  de- 
ceived as  to  its  character,  is  not  Justified  In 
taking  life  or  in  using  a  deadly  weapon  In 
self-defense."  The  court  elsewhere  fully  in- 
structed the  Jury  as  to  what  would  consti- 
tute a  killing  or  shooting  in  self-defense. 
The  only  objection  made  by  appellant  to  the 
instruction  quoted  above  is  that  there  was  no 
evidence  upon  which  to  base  it;  It  being 
claimed  that  the  evidence  of  the  prosecution 
was  to  the  effect  that  the  shots  were  fired  by 
defendant  without  previous  assault  of  any 
kind  upon  the  part  of  the  prosecuting  wit- 
ness, and  tbat  the  evidence  of  the  defense 
was  that  the  shots  were  fired  to  repel  an  at- 
tack then  being  made  by  the  prosecuting  wit- 
ness and  bis  companion,  the  prosecuting  wit- 
ness being  armed  with  a  knife  and  his  com- 
panion with  a  club.  If  It  be  conceded  that 
this  claim  is  well  founded,  we  are  imable  to 
see  how  the  instruction  could  have  preju- 
diced the  defendant's  cause.  While  the  court 
should  not  Instruct  the  jury  on  mere  abstract 
questions  of  law  not  applicable  to  the  circum- 
stances of  the  case  on  trial,  such  action  on 
the  part  of  the  trial  court  will  not  warrant  a 
reversal,  where  it  is  apparent  that  no  injury 
could  have  resulted  to  the  defendant  there- 
from. There  was,  however,  evidence  given 
by  one  of  the  witnesses  for  the  prosecution, 
tending  to  show  that,  immediately  before  the 
firing  of  the  shots,  the  defendant  who  bad 
approached  to  within  10  or  15  feet  of  the  pros- 
ecuting witness  and  his  companion,  was 
using  profane  language  to  the  prosecuting 
witness,  Ruiz,  and  that  Ruiz,  unarmed,  ad- 
vanced toward  defendant,  telling  him  to  come 
on  and  he  would  "show  him  what  the  trouble 
was."  This  evidence,  we  think,  afforded  a 
Bufiicient  basis  for  the  instrucjtloii. 
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2.  The  aistrlct  attorney  In  his  closing  ar- 
gument characterized  as  Incredible  the  story 
that  Buiz  assaulted  the  defendant  with  a 
knife,  and  said  as  follows:  "The  fact  of  the 
business  is  that  Joaquin  Romero  had  become 
Jealous,  and  there  was  a  little  feeling  caused 
by  the  occurrence  at  the  hall,  and  these  men 
met  on  the  public  road,  and  one  word  brought 
on  another.  Joaquin  said  this,  and  Delorez 
said  that,  and  the  thing  continued  until  they 
got  red  hot,  and  Joaquin  pulled  out  his  re- 
volver and  fired  at  him.  That  Is  how  that 
thing  happened"— and  this  is  assigned  as 
misconduct  on  the  part  of  the  district  attor- 
ney. This  was  legitimate  argument,  fully 
Justified  by  the  evidence  In  the  case.  Coun- 
sel has  the  right  on  the  argument  to  fully 
state  his  views  as  to  what  the  evidence 
shows,  and  as  to  the  conclusions  to  be  fairly 
drawn  therefrom,  and  In  what  is  quoted 
above  the  district  attorney  did  no  more  than 
this. 

3.  Ruiz  testified  to  the  effect  that,  during 
the  night  on  which  the  shooting  occurred,  he 
and  defendant  were  at  a  dance,  and  that, 
during  the  evening,  he  asked  a  woman,  who 
was  sitting  beside  the  defendant,  to  dance 
with  him,  whereupon  defendant  objected  to 
her  dancing  with  him,  and  told  him  that  he 
was  not  going  to  dance  with  her.  He  further 
testified  that  the  woman  did  not  dance  with 
him.  It  was  while  Ruiz  was  on  his  way 
home,  later  In  the  night,  that  the  shooting 
took  place.  This  occurrence  In  the  dance 
hall  was  relied  on  somewhat  by  the  prosecu- 
tion as  furnishing  a  motive  for  the  subse- 
quent quarrel  and  assault  Upon  cross-exam- 
ination, defendant  was  asked:  "Have  yon 
been  married  since  the  difficulty?"  The  ob- 
jection made  by  defendant's  counsel  to  this 
question  was  sustained.  In  his  argument  to 
the  Jury,  defendant's  counsel  said  that  no  mo- 
tive for  the  crime  had  been  shown,  and  that 
the  affair  in  the  dance  hall  about  the  woman 
was  trivial  and  of  no  Importance.  In  reply- 
ing to  this,  the  district  attorney  said:  "Now, 
I  say  this  littie  affair  about  the  woman  in 
the  dance  hall  is  the  only  thing  we  have  In 
the  case  that  tends  to  show  there  was  a  feel- 
ing between  these  parties.  We  think  it  does 
show  it,  and  we  think  the  fact  that  the  de- 
fense Is  so  sensitive  about  It  shows  It  Else, 
why  wasn't  the  defendant  willing  to  testify 
that  he  had  been  married  since?  Why  with- 
hold such  testimony  if  these  things  are  not 
material?" 

Defendant  did  not  ask  the  trial  court  for 
any  action  relating  to  these  remailta,  but 
simply  reserved  his  exception  to  the  argu- 
ment, and  assigns  the  action  of  the  district 
attorney  as  misconduct.  The  court  having 
sustained  the  objection  to  the  proposed  evi- 
dence, and  the  same  having  been  thereby  ex- 
cluded, it  was  improper  for  the  district  at- 
torney to  comment  upon  the  motive  of  the 
defense  in  excluding  it  but  the  matter  was 
certainly  not  of  sntficlent  importance  to  war- 
rant a  reversal.    The  defendant's  claim  In 


regard  to  the  alleged  occurrence  in  the  dance 
hall,  as  shown  by  his  testimony,  was  that 
there  was  no  such  occurrence;  that  Ruiz  did 
not  ask  the  woman  sitting  beside  the  defend- 
ant to  dance  with  him;  and  that  he  never 
spoke  to  Ruiz  at  the  hall,  and  Ruiz  did  not 
speak  to  him.  The  fact  If  It  be  a  fact  that 
the  defendant  subsequentiy  married  the  wo- 
man, could  throw  no  light  upon  the  Issue 
thus  made  by  the  testimony  of  Ruiz  and  the 
defendant  as  to  whether  Ruiz  had  asked  the 
woman  to  dance  with  him,  or  Influence  the 
Jury  in  arriving  at  a  conclusion  thereon.  It 
would  show,  at  most  a  feeling  on  the  part  of 
the  defendant  in  regard  to  the  woman  that 
might  have  prompted  him  to  object  to  her 
dauclng  with  Ruiz,  If  Ruiz  had  asked  her  to 
dance  with  him,  and  that  might  have  caused 
him  to  resent  any  such  invitation  on  the  part 
of  Ruiz.  If  the  Jury  believed  the  testimony 
of  Ruiz  as  to  what  took  place  at  the  hall,  it 
must  have  been  fully  satisfied  by  such  testi- 
mony of  the  existence  of  such  a  feeling  on 
the  part  of  defendant;  and  if,  on  the  other 
hand,  they  believed  the  statement  of  defend- 
ant that  Ruiz  did  not  ask  the  woman  to 
dance,  the  question  as  to  the  feeling  of  the 
defendant  toward  the  woman  was  absolutely 
Immaterial.  In  either  event  we  cannot  see 
how  the  remarks  of  the  district  attorney,  so 
far  as  they  may  have  been  Improper,  could 
have  injuriously  affected  the  defendant's 
cause. 
The  judgment  and  order  are  affirmed. 

We  concur:  SHAW,  J.;  VANDYKE,  J. 


i«s  Cal.  m 
TRAFTON  V.  QUINN.    (S.  P.  3.773.)» 
(Supreme  Court  of  California.    June  4,  1904.) 

XLECTIONS — CONTEST  —  BALLOTS  —  VALiniTT — 
STATUTE  PASSED  AITEB  ELECTION — WHAT  LAW 
eOVEBNS  —  OIIZ  CHASTEB — TU(B  OF  TAKINO 
EFFECT. 

1.  Where  an  election  was  held  before  the  law 
as  to  distinguishing  marks  on  ballots  had  been 
changed  by  the  amendment  to  Pol.  Code,  (  1211 
(St.  1903,  p.  150),  and  a  contest  was  had  after 
the  amendment  the  provision  of  the  Code  prior 
to  the  amendment  was  the  governing  law  on 
the  question  whether  the  baUots  bore  distin- 
guishing marks. 

2.  On  an  election  contest  the  question  wheth- 
er the  ballots  were  shown  to  have  been  so 
guarded  as  to  preclude  suspicion  that  they  were 
not  in  their  original  condition  was  one  largely 
within  the  discretion  of  the  trial  court 

3.  Pol.  Code,  S§  1264,  1285,  provide  that  elec- 
tion returns  shall  be  delivered  to  the  connty 
clerk,  who  shall  be  their  custodian.  Section 
1075  makes  the  common  council  of  a  city 
the  election  oommissionera  for  city  elections. 
Section  1077  makes  the  clerk  of  the  city  clerk 
of  the  hoard  of  election  commissioners,  and  sec- 
tion 1078  provides  tliat  the  connty  clerk  of  each 
county,  and  the  clerk  or  secretary  of  the  com- 
mon council  of  a  city,  shall,  within  their  re- 
spective counties  or  cities,  exercise  all  the  pow- 
ers conferred,  and  shall  discharge  all  the  duties 
imposed  by  law  on  such  oflScers  in  respect  to 
the'  conduct,   management,   and  supervision   of 

•Bebeartns  denlsd  June  80,  IWi. 
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elections  held  within  the  respective  counties  or 
cities.  Ileld,  that  ballots  on  a  city  election  are 
to  be  returned  to  the  city  clerk  and  kept  in 
■lis  custody. 

4.  Where,  on  an  election  contest  over  the  of- 
fice of  mayor  of  a  city,  contestee  admitted  the 
election  and  prayed  judgment  confirming  his 
title  to  the  office,  a  contention  on  his  part  that 
there  was  no  law  for  holding  the  election  was 
outside  the  issues. 

5.  A  general  clause  in  a  city  charter  provided 
that  it  shoald  take  effect  May  18,  1903,  and 
contained  a  specific  provision  that  the  first  elec- 
tion under  it  should  be  held  on  the  second 
Monday  of  May,  1903,  and  that  the  trustees  of 
the  then  existing  city  shonid  provide  for  the 
election.  Held,  that  the  election  was  properly 
held  on  the  second  Monday,  which  fell  on  the 
11th.  the  provision  as  to  the  18th  not  referring 
to  the  election,  but  to  the  machinery  of  the 
new  government. 

In  Banc.  Appeal  from  Stiperior  Court, 
Santa  Cmz  County ;  Lucas  F.  Smith,  Judge. 

Election  contest  by  William  A.  Trafton 
agabist  Richan)  P.  Quinn  over  the  office  of 
mayor  of  the  city  of  Watsonvllle.  From  a 
jodgment  in  favor  of  contestee,  contestant 
appeals.    Reversed. 

Wyckoff  &  Gardner,  for  appellant.  Chaa 
H.  Casain  and  James  A.  Hall,  for  respond- 
ent 

McFARLAND,  J.  This  is  an  election  con- 
test under  section  1111  et  seq.  of  the  Code 
of  Civil  Procedure,  over  the  office  of  mayor 
of  the  city  of  Watsonvllle  According  to  the 
coimt  of  the  canvassing  board,  contestant 
had  407  votes  and  contestee  411.  The  latter 
was  declared  elected,  and  a  certljacate  of 
election  was  issued  to  him  by  the  city  cleric 
Afterwards  Trafton  instituted  this  proceed- 
ing, and  the  superior  coiurt,  after  a  hearing 
and  a  recounting  of  the  votes,  found  that 
Trafton  had  received  407  legal  votes  and 
Qvlnn  411  legal  votes — 4  majority  for  the 
latter — and  rendered  judgment  decreeing  that 
Qninn  had  been  elected  and  was  entitled  to 
the  office.  From  this  judgment  the  contest- 
ant, Trafton,  appeals. 

On  the  coimt  In  the  court  below  there  were 
only  18  ballots  objected  to.  These  ballots 
are  before  us,  and  we  have  examined  them 
and  considered  the  objections  made  thereto 
by  the  respective  parties,  and  the  rulings  of 
the  court  thereon.  The  objections  were  that 
the  ballots  contained  distinguishing  marks 
which  made  them  Invalid.  We  are  satisfled 
that  the  court  erred  In  counting  for  respond- 
ent the  ballots  marked  "Contestant's  Exhib- 
its »,  10,  11,  12,  13,  14,  6,  15,  16,  and  17." 
They  were  all  Invalidated  by  distinguishing 
marks.  The  ballot  marked  "Contestant's  Ex- 
hlbit  T"  was  properly  counted  for  respond- 
ent, over  appellant's  objection.  The  court, 
upon  respondent's  objection,  properly  refus- 
ed to  count  for  appellant  ballot  marked  "Con- 
testant's Exhibit  8."  The  deduction  of  the 
foregoing  10  votes  erroneously  counted  for 
respondent  leaves  a  majority  of  6  for  appel- 
lant, ani;  be  should  have  been  declared  elect- 
ed. 

BeqHmdeut  makes   very  little  contention 


that  the  10  ballots  above  mentioned  did  not 
contain  diatlnguiabing  marks  under  the  law 
as  It  stood  when  the  election  involved  herein 
was  held,  in  May,  1903 ;  but  before  the  trial 
of  this  case,  in  July,  1903,  the  law  as  to  dis- 
tinguishing marks  had  been  changed  by  an 
amendment  to  section  1211  of  the  Political 
Code  (St.  1903,  p.  150),  and  respondent  con- 
tends that  the  law  on  the  subject  as  it  was 
at  the  time  of  the  trial  should  govern.  This 
contention  cannot  be  maintained.  The  ques- 
tion is  whether  the  ballots  were,  at  the  time 
they  were  voted,  legal  ballots  which  should 
have  been  coimted.  The  provisions  of  the 
Code  in  question  are  parts  of  the  substantive 
law  upon  the  subject  of  elections,  and  chan- 
ging these  provisions  is  not  merely  changing 
a  rule  of  evidence,  or  a  remedy.  The  ques- 
tion is  whether  the  ballots  were  legal  ballots 
on  election  day. 

Respondent  contends  that  the  ballots 
should  not  have  been  received  In  evldenee 
because  It  was  not  sufficiently  shown  that 
they  had  been  so  guarded  as  to  preclude  the 
suspicion  that  they  were  not  in  their  origi- 
nal condition.  But  this  question  is  one  which 
is  largely  wltliln  the  Judgment  and  discre- 
tion of  the  trial  court,  and  in  the  case  at 
bar  there  was  no  such  want  of  evidence  to 
support  the  ruling  of  the  court  on  the  sub- 
ject as  would  warrant  us  in  disturbing  it. 

Respondent  further  contends  that  the  bal- 
lots should  not  have  been  received  because 
they  were  returned  by  the  election  boards 
to  the  city  clerk  and  kept  In  his  custody, 
while,  as  is  contended,  they  should  have 
been  returned  to  the  coimty  clerk  and  kept 
In  his  custody.  We  do  not  think  that  this 
point  is  tenable.  It  is  true  that  it  Is  pro- 
vided in  sections  1264, 1265,  Pol.  Code— where 
the  general  subject  of  elections  is  being 
dealt  with — tliat  election  returns  shall  be 
delivered  or  sent  by '  mail  to  the  county 
clerk,  who,  among  other  prescribed  duties 
touching  elections,  shall  be  the  custodian 
of  them.  But  by  section  1075  the  common 
council,  or  other  governing  body,  of  a  city, 
constitute  the  election  commissioners  for  city 
elections,  and  by  section  1077  the  clerk  of  the 
city  is  ex  officio  clerk  of  the  board  of  elec- 
tion commissioners;  and  by  section  1078  It 
is  provided  that  "the  county  clerk  of  each 
county,  and  the  clerk  or  secretary  of  the 
common  council  of  a  city,  shall,  within  their 
resi)ective  counties,  or  dtles,  exercise  all 
the  powers  conferred,  and  shall  discharge 
and  pettorm  ail  the  duties  Imposed  by  ttiis 
Code,  or  by  any  law  of  this  state,  upon  such 
officers  in  respect  to  the  conduct,  manage- 
ment, and  supervision  of  elections,  and  mat- 
ters pertaining  to  elections,  held  within  the 
respective  counties,  or  cities,  as  the  same 
are  now  or  may  be  hereafter  prescribed  by 
law."  These  provisions  clearly  enough  put 
the  city  clerk,  with  respect  to  city  elections, 
in  the  same  place  occupied  by  the  county 
clerk  with  respect  to  county  elections,  and 
give  to  the  former,  In  city  elections,   the 
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rights  and  duties  which  the  latter  has  In 
oounty  elections. 

Respondent  contends  that  appellant  must 
fall  In  this  proceeding  because  there  was  no 
law  in  force  for  the  holding  of  the  election 
here  in  question.  This  contention  is  based 
on  the  proposition  that  the  charter  of  Wat- 
sonville  went  into  effect  on  May  18,  1903, 
and  the  election  was  held  on  May  11th  of 
that  year.  But,  in  the  first  place,  no  such 
Issue  is  made  by  the  pleadings.  Bespond- 
ent  admits  and  avers  that  there  was  such  an 
election,  alleges  that  at  such  election  he  re- 
ceived the  highest  number  of  legal  votes  cast, 
and  prays  judgment  confirming  his  election 
to  the  said  office  of  mayor;  and,  moreover, 
it  is  doubtful  if  any  such  question  can  be 
raised  on  a  proceeding  under  section  1111, 
Code  Civ.  Proc.  In  the  second  place,  while 
there  is  a  general  clause  in  the  charter  of 
the  city  that  it  shall  "take  effect  at  the  hour 
of  12  m.  on  Monday,  May  18th,  1903,"  it 
contains  a  specific  provision  that  the  first 
election  under  it  shall  be  held  on  "the  sec- 
ond Monday  of  May,  1903,"  and  that  the 
board  of  trustees  of  the  then  existing  city 
of  Watsonville  should  provide  for  such  elec- 
tion. It  Is  clear  that  the  general  provision 
above  mentioned  merely  means  that  the  ma- 
chinery of  the  new  government  shall  not 
start  until  the  18th,  and  is  not  inconsistent 
with  the  other  clause  providing  such  machin- 
ery, without  which  the  new  charter  could 
not  have  gone  Into  effect  on  the  18th.  See 
charter,  on  page  647  et  seq.,  St  1903.  There 
are  no  other  points  calling  for  special  notice. 

The  judgment  is  reversed,  and  the  superior 
court  is  directed  to  render  judgment  decree- 
ing that  appellant  was  elected  to  the  said 
ofllce  of  mayor  and  entitled  to  hold  the  same. 

We  concur:  ANGELLOTTI,  J.;  VAN 
DYKE,  J.;  SHAW,  J.;  LORIGAN,  J.; 
HENSHAW,  J. 


143  Cal.  iU 

Ei  parte  GEKINO.    (Cr.  1,107,)* 
(Supreme  Court  of  California.     June  1,  1904.) 

STATE     BOARD     OK    MEDICAL    EXAMIN'GBS  —  AP- 

POINTME.NT— EXAMINATION    TO   PBACTICB 

MEDICINE — CONSTITUTIONAL   LAW. 

1.  Under  Const,  art.  20,  §  4,  providing  that 
all  officers  "whose  offices  ♦  *  •  may  here- 
after be  created  by  law,  shall  be  *  ♦  •  ap- 
pointed as  the  Legislature  may  direct,"  the 
duty  of  appointment  of  such  officers  may  be 
delegated  by  the  Legislature  to  some  person  or 
body. 

2.  The  power  granted  by  Act  Feb.  27,  1901 
(St.  1901,  p.  56,  c.  51),  to  certain  medical  so- 
cieties, to  appoint  the  members  of  the  State 
Board  of  Medical  Examiners,  not  being  for  the 
individual  benefit  or  advantage  of  the  societies, 
ia  not  a  riglit  or  privilege,  within  Const  art.  1. 
§  21,  providing  that  no  class  of  citizens  shall 
t>e  granted  privileges  or  immunities  which  on 
the  same  terms  shall  not  be  granted  to  all  citi- 
zens, or  article  4,  |  25,  subd.  19,  forbidding  a 
special  or  local  law  granting  any  special  or 
exclusive  right,  privilege,  or  immunity. 

•Rehearing  denied  June  SO,  1901. 


3.  The  provisions  of  Act  Feb.  27,  1901  (St 
1001,  p.  56,  c.  51},  establishing  a  State  Board 
of  Medical  Exammers,  and  prescribing  its  du- 
ties and  powers,  are  not  affected  by  any  in- 
validity in  the  method  provided  therein  for  the 
appointment  of  its  members,  as  in  such  case 
there  is  a  legal  office  established,  without  any 
specific  provision  for  appointment  of  a  person 
to  fill  it,  the  vacancy  in  which  thus  existing  is, 
under  Const,  art.  5,  §  8,  to  be  filled  by  the  Gov- 
ernor. 

4.  In  case  of  a  legal  office,  which  can  be 
filled  by  a  de  facto  officer,  validity  of  an  ap- 
pointment thereto,  and  the  right  of  the  ap- 
pointee to  hold  it,  cannot  be  questioned  in 
habeas  corpus  proceedings. 

5.  Act  Feb.  27,  1901  (St.  1901,  p.  56.  c.  51) 
S  5,  providing  that  an  applicant  for  a  certifi- 
cate to  practice  medicine  must  produce  a  di- 
ploma issued  by  a  medical  school,  the  require- 
ments of  which  shall  have  been  at  the  time  of 
granting  such  diploma  in  no  imrticular  less  than 
those  prescribed  by  the  Association  of  American 
Medical  Colleges  for  that  year,  does  not  re- 
quire such  school  to  have  the  identical  cousxe 
of  study  and  other  requirements  prescribed  by 
the  association,  but  merely  that  the  standard 
of  scholarship  required  of  its  students  shall  be 
equal  to  the  standard  required  by  said  associa- 
tion, so  that,  if  said  association  is  composed 
of  colleges  teaching  only  the  allopathic  system 
of  medicine,  there  is  no  arbitrary  or  unjust 
discrimination  against  other  schools. 

G.Act  Feb.  27,  1901  (St  1901,  p.  56,  c.  51) 
i  6,  prescribing  the  standard  of  scholarship  to 
be  maintained  by  medical  schools,  whose  diplo- 
mas the  State  Board  of  Medical  Examiners 
should  be  authorized  to  accept,  as  that  pre- 
scribed from  time  to  time  by  an  associacion 
composed  of  colleges  devoted  to  the  work  of 
preparing  persons  for  the  profession,  makes  the 
standard  sufficiently  fixed,  definite,  and  certain. 

7.  The  main  purpose  of  Act  Feb.  27,  1901 
(St  1901,  p.  56,  c.  51).  being  clearly  to  admit 
no  one  to  practice  medicine  who  has  not  passed 
such  an  examination  as  Is  prescribed  by  it,  the 
law  is  not  otherwise  void,  because,  it  such  be 
the  case,  the  provision  of  section  5  giving  the 
Board  of  Medical  Elzaminers  power  to  admit 
without  examination  persons  who  have  passed 
an  equally  strict  examination  of  another  state 
board  is  unconstitutional. 

In  B.^nc.  Application  by  one  Gerino  (or 
writ  of  habeas  corpus  directed  against  the 
chief  of  police  of  the  city  and  county  of.  San 
Francisco.    Petition  denied. 

Garoutte  &  Goodwin,  for  petitioner.  Otto 
tum  Suden,  H.  B.  Carpenter,  and  Beverly  L. 
Hodghead,  amid  curiae.  William  M.  Ma- 
giilre  and  William  C.  Talt  (Charles  S.  Wheel- 
er, of  counsel),  for  respondent. 

SHAW,  J.  The  petitioner  is  In  custody  on 
the  charge  of  practicing  medicine  without  a 
certificate  from  the  State  Board  of  Medical 
Examiners  established  by  the  act  of  Fel>- 
ruary  27, 1901,  for  the  regulation  of  the  prac- 
tice of  medicine  and  surgery.  St.  1901,  p.  5C, 
c.  51.  By  his  petition  in  habeas  corpus  he 
asks  to  be  released  on  the  ground  that  the 
statute  is  unconstitutional.  The  act  estab- 
lishes a  State  Board  of  Medical  Examiners, 
which  Is  empowered  to  issue  to  persons  who 
pass  or  have  passed  a  satisfactory  exam- 
ination a  certificate  which  shall  authorize 
such  persons  to  practice  medicine  and  sur- 
gery in  this  state.  It  makes  it  a  naiade- 
meanor  for  any  person  not  having  such  cer- 
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tificate  to  engage  In  ttte  practice  of  medicine 
or  snrKery.  It  Is  conceded  that  the  Legis- 
lature has  the  power  to  enact  laws  establish- 
ing the  conditions  upon  which  persons  shall 
b«  allowed  to  practice  the  profession  of  med- 
icine within  this  state.  The  Inquiry  before 
UB  la  whether  or  not  this  power  has  been 
ronstitutionally  exercised.  Several  proyisions 
of  the  act  are  assailed,  and  each  is  claimed 
to  be  80  essential  to  the  general  purpose  and 
object  of  the  law  that,  If  It  is  unconstitu- 
tional, the  whole  law.  Including  the  part  de- 
fining the  offense  In  question,  mast  be  de- 
clared Invalid. 

L  The  act  provides,  with  respect  to  the 
membership  of  the  board  of  examiners,  that 
"five  members  thereof  shall  be  elected  by 
the  Medical  Society  of  the  State  of  Califor- 
nia, two  members  thereof  by  the  California 
State  Homeopathic  Medical  Society,  and  two 
members  thereof  by  the  Bclectlc  Medical  So- 
ciety of  the  State  of  California."  This,  it  is 
claimed,  violates  section  21,  art  1,  of  the 
state  Constitution,  declaring  that  no  class  of 
citizens  shall  "be  granted  privileges  or  Im- 
munities  which  upon  the  same  terms  shall  not 
be  granted  to  all  citizens";  also  section  11, 
art  1,  that  "all  laws  of  a  general  nature 
shall  have  a  uniform  operation,"  and  subdl- 
Tlslon  19,  f  25,  art.  4,  forbidding  a  special 
or  local  law  "granting  to  any  corporation, 
association  or  individual,  any  special  or  ex- 
clusive right,  privilege,  or  Immunity."  The 
Legislature  has  power  to  establish  offices 
in  addition  to  those  created  by  the  Constitu- 
tion Itself.  Section  4,  art  20,  provides  that 
"*  •  •  all  officers  •  •  •  whose  offices 
or  duties  may  hereafter  be  created  by  law, 
shall  be  elected  by  the  people,  or  appointed, 
as  the  Legislature  may  direct."  This  gives 
the  Legislature  power  to  declare  the  manner 
in  which  offlc«:«  other  than  those  provided 
by  the  Constitution,  shall  be  chosen.  Such 
officers  may  be  appointed  by  the  Legislature 
itself,  or  the  duty  of  appointment  may  be 
delegated  and  Imposed  upon  some  other  per- 
son or  body.  People  y.  Provines,  34  Cal.  641; 
In  re  Bulger,  45  CaL  559.  There  Is  no  lim- 
itation to  any  particular  person  or  class  of 
persons  upon  whom  alone  the  Legislature 
may  impose  this  obligation.  In  our  opinion, 
the  power  to  appoint  officers  In  such  cases 
is  not  one  of  the  rights  or  privileges  con- 
templated by  the  provisions  of  the  Consti- 
tution npon  which  the  petitioner  relies.  It 
»  more  In  the  nature  of  a  duty  than  of  a 
right  or  privilege.  The  rights  and  privileges 
referred  to  in  those  guaranties  and  limlta- 
lions  mast  be  something  for  the  individual 
>)enefit  or  advantage  of  the  person  or  asso- 
ciation npon  which  they  are  conferred,  and 
not  the  power  to  perform  a  public  duty  for 
the  benefit  of  other  persons  or  of  the  public. 
In  exercising  the  power  in  this  particular  case 
the  societies  mentioned  in  the  law  are  act- 
ing for  the  benefit  of  the  state  and  the  peo- 
ple at  large.  The  power  of  the  state  to  con- 
stitate  such  a  board,  and  to  impose  restric-  { 


tlons  upon  the  right  to  practice  medicine,  to 
be  enforced  by  the  board,  could  not  be  upheld 
at  all  if  it  were  put  upon  the  ground  that  In 
so  doing  the  state  is  acting  for  the  benefit 
of  any  one  or  all  of  the  medical  societies  or 
schools  of  medicine  existing  in  the  state.  The 
power  rests  entirely  on  the  theory  that  such 
regulations  are  for  the  general  welfare,  and 
specifically  to  protect  people  from  the  arts 
of  quacks  and  pretenders  and  from  the  mis- 
takes of  incapable  practitioners.  The  board 
of  examiners,  when  constituted.  Is  not  the 
agent  of  the  medical  societies  which  appoint 
its  members,  and  its  fimctlons  are  not  con- 
ferred or  designed  for  the  benefit  of  those 
societies,  or  either  of  them.  The  board  con- 
stitutes a  state  agency  for  the  regulation  of 
the  practice  of  medicine  and  surgery,  and  it 
must  discharge  that  duty  under  oath  and 
impartially  for  the  benefit  of  the  people,  and 
not  for  the  promotion  of  the  interests  of  any 
school  of  medicine  or  medical  society.  In 
Ex  parte  Frazer,  64  Cal.  94^  substantially  the 
same  question  was  raised  in  the  argument, 
although  it  Is  not  discussed  at  large  In  the 
opinion,  and  the  court,  speaking  of  a  like 
power  of  appointment  says:  "The  assump- 
tion of  the  power  by  these  individuals  or  so- 
cieties would  be  the  assumption  of  a  public 
duty,  and  the  performance  of  the  duty  sim- 
ply would  not  be  profitable  or  beneficial  to 
them  as  societies."  Femer  t.  State,  151  Ind. 
249,  51  N.  E.  3G0;  Wilklns  v.  State,  113  Ind. 
514,  16  N.  E.  192.  The  societies  named,  by 
receiving  this  power  of  appointment,  are  con- 
stituted agencies  of  the  state  to  perform  a 
part  of  the  duty  pertaining  to  the  sovereign 
power  of  the  state,  and  they  are  not,  in  that 
respect  the  recipients  of  private  rights  or 
privileges.    People  v.  Provines,  supra. 

The  decisions  in  Britton  v.  Board,  129  Cat. 
841,  61  Pac.  1115,  51  L.  B.  A.  115,  and  Mur- 
phy v.  Curry,  137  Cal.  486,  70  Pac.  461,  69 
L.  R.  A.  97,  are  not  applicable.  They  hold 
that  when  the  Legislature  undertakes  to  pre- 
scribe rules  and  conditions  under  and  by 
which  alone  citizens,  either  Individually  or 
collectively,  may  freely  exercise  political 
rights  such  as  the  right  of  suffrage,  or  the 
right  to  become  a  candidate  for  office  at  a 
general  election,  it  must  make  rules  and  es- 
tablish conditions  which  shall  give  to  every 
citizen,  as  against  any  other  citizen,  equal 
facilities  for  the  exercise  of  such  rights,  and 
that,  if  any  privileges  are  given  to  any  party 
or  association  of  citizens  to  have  the  names 
of  its  particular  candidates  spread  upon  the 
official  ballot  the  same  privileges  must  be 
given  to  all  parties  and  associations  simi- 
larly situated,  and  having  like  objects  and 
purposes.  The  law  here  In  question  does  not 
deal  with  political  rights  held  by  citizens 
generally,  nor  with  any  existing  right  of 
these  medical  societies.  The  societies  were 
presumably  not  organized  for  the  purpose  of 
appointing  members  of  examining  boards, 
and  neither  of  them  possesses  any  such  right 
or  power  independent  of  the  law  conferring 
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It;  nor  Is  this  power  given  them  In  fnrtheiv 
ance  of  the  exercise  of  any  right  or  powo: 
which  they  possessed  before.  It  Is,  as  before 
stated,  a  simple  public  duty  which  they  are 
empowered  to  discharge  as  a  political  agency 
of  the  state.  The  Legislature  may  distribute 
such  powers  according  to  Its  will,  under  sec- 
tion 4,  art.  20,  untrammeled  by  the  restric- 
tions in  other  portions  of  the  Constitution 
respecting  the  granting  of  rights  and  privi- 
leges equally  to  all  of  the  same  class.  It 
may  be  true  that  In  making  these  appoint- 
ments each  medical  society  will  choose  per- 
sons who  believe  in  the  school  of  medicine  of 
which  Its  members  are  composed.  This, 
however,  does  not  render  the  law  unconstitu- 
tional. The  board,  when  appointed,  must  act 
equally  for  the  benefit  of  all  applicants,  and 
impartially  with  respect  to  each,  regardless 
of  the  school  of  medicine  to  which  they  be- 
long. Their  official  oath  so  requires,  and 
there  Is  nothing  In  the  act  which  authorizes 
or  permits  them  to  do  otherwise. 

We  have  thus  considered  and  decided  the 
validity  of  the  method  of  appointing  the 
members  of  the  examining  board  for  the 
reason  that  both  parties  have  fully  discussed 
the  subject,  and  certain  peraons,  claiming  to 
represent  the  state  In  a  quo  warranto  pro- 
ceeding to  test  the  right  of  the  board  to  hold 
that  office  by  virtue  of  such  appointment 
have  appeared  amid  curiae  and  argued  tbe 
proposition  from  their  standpoint.  We  think, 
however,  that  this  objection  does  not  involve 
the  constitutionality  of  the  act  as  a  whole. 
The  law  establishes  an  examining  board,  and 
prescribes  its  duties  and  powers,  and  the 
power  of  the  Legislature  to  establish  such 
board  is  not  disputed.  This  being  the  case, 
it  Is  clear  that,  even  If  the  method  provid- 
ed in  the  law  for  the  appointment  of  the 
members  is  Invalid,  tbe  other  provisions  of 
the  law  would  stand  unaffected.  See  cases 
hereinafter  cited.  There  would  then  be  a 
legal  office  established,  without  any  specific 
provision  for  the  appointment  of  any  person 
to  fill  It,  and  the  vacancy  thus  existing  could 
be  filled  by  appointment  of  the  Governor, 
(^onst  art.  5,  f  8;  Qolgg  r.  Evans,  121  Cal. 
551,  53  Pac.  1093;  People  v.  Edwards,  93  Cal. 
156,  28  Pac.  831.  But,  as  it  would  be  a  legal 
office.  It  could  be  filled  by  a  de  facto  officer, 
and  In  that  case  the  validity  of  his  appoint- 
ment and  his  right  to  hold  the  office  could  not 
be  questioned  in  this  proceeding  In  habeas 
corpus. 

2.  The  other  objections  relate  to  the  con- 
struction and  effect  of  section  5  of  the  act. 
It  begins  by  requiring  that  every  person 
practicing  medicine  or  surgery  In  the  state 
most  have  the  certificate  of  the  examining 
board  as  therein  provided.  It  then  enacts 
that,  as  one  of  tbe  steps  toward  procuring  a 
certificate,  the  applicant  must  produce  "a 
diploma  Issued  by  some  legally  chartered 
medical  school  the  requirements  of  which 
medical  school  shall  have  been,  at  the  time 
of  granting  such-  diploma,  In  no  particular 


less  than  those  prescribed  by  the  Association 
of  American  Medical  Colleges  for  that  year." 
The  provision  fixing  the  standard  of  this  as- 
sociation as  a  test  of  the  character  of  the 
medical  school  issuing  the  diploma  Is,  It  la 
contended,  Invalid,  first,  because.  It  Is  said, 
the  association  Is  composed  of  colleges  teach- 
ing only  the  regular  or  allopathic  system  of 
medicine,  and  therefore  It  would  place  It  in 
the  power  of  that  school  of  medicine  to  fix  a 
standard  that  would  put  the  other  schools  at  a 
disadvantage,  and  this  makes  the  provision  an 
unjust  and  arbitrary  discrimination  against 
all  of  the  other  schools  of  medicine;  and, 
secondly,  because  it  delegates  to  the  associa- 
tion the  power  to  fix  this  standard— a  power 
which,  It  Is  claimed,  can  be  exercised  only  by 
the  Legislature  Itself— and,  moreover.  It  is  In 
effect  the  adoption  of  a  standard  that  may 
vary  from  year  to  year,  whereas  the  provi- 
sions of  law,  it  Is  said,  must  be  fixed,  definite, 
and  certain.  A  diploma  Is  required  because 
Its  possession  indicates  that  the  applicant 
has,  to  some  extent,  prosecuted  the  studies 
necessary  to  qualify  him  to  follow  the  med- 
ical profession.  It  may  be  that  there  are 
medical  colleges  which  require  little  prQE>ara- 
tlon  on  the  part  of  their  students  as  a  condi- 
tion to  tbe  issuing  of  a  diploma.  The  pro- 
visions of  the  law  imply  that  there  are  such. 
If  the  diplomas  of  such  colleges  were  made 
sufficient  to  admit  an  applicant  for  a  certifi- 
cate to  an  examination,  the  numbs-  of  that 
class  of  colleges  would  doubtless  Increase. 
It  was  therefore  necessary,  in  the  Judgment 
of  tbe  Legislature,  to  prescribe  a  standard  of 
scholarship  to  be  maintained  by  the  colleges 
whose  diplomas  the  board  should  be  author- 
ized to  accept.  The  law  on  this  point  Is  not 
to  be  construed  so  as  to  require  these  col- 
leges to  have  the  Identical  course  of  study 
and  other  requirements  prescribed  by  tho 
association.  The  test  la  that  the  require- 
ments of  such  college  shall  be  "In  no  partlca- 
lar  less  than"  those  prescribed.  That  Is  to 
say,  the  standard  of  scholarship  required  of 
its  students  shall  be  eqnal  to  the  standard 
required  by  the  association.  It  need  not  be 
tbe  same  course  of  study,  nor  the  study  of 
the  same  text-books,  nor  the  attendance  for 
the  same  length  of  time,  but  It  must  be  such 
as  require  of  the  student  a  degree  of  profi- 
ciency In  tbe  studies  necessary  to  pr^mre 
him  for  practice  equal  to  that  which  would 
ordinarily  be  produced  by  the  requirements 
prescribed  by  the  association.  Whether  or 
not  the  Association  of  American  Medical 
Colleges  Is  composed  of  those  only  which 
teach  the  allopathic  branch  of  that  profes- 
sion, we  cannot  say;  but,  admitting  it  to  be 
so,  we  cannot  say  that  there  is  In  this  provi- 
sion of  the  law,  thus  understood,  an  arld- 
trary  or  unjust  discrimination  against  other 
schools.  Surely  they  would  not  claim  the 
right  to  have  their  adherents  admitted  to 
practice  tbe  profession  upon  a  less  degree  of 
proficiency  in  the  preparatory  studies  than  is 
required  of  those  in  the  regular  school.    It 
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being  proper  for  the  Legislature  to  demand 
some  standard  of  efficiency,  as  we  have  seen, 
Tire  think  It  Is  equally  within  Its  powers  to 
declare  that  It  shall  be  the  same  as  that  pre- 
scribed from  time  to  time  by  an  association 
composed  of  colleges  devoted  to  the  work  of 
preparing  persons  for  the  profession.  Evi- 
dently the  standard  of  proficiency  In  scholar- 
ship as  a  preparation,  and  the  particular 
stndles  necessary  to  secure  a  fair  preparation. 
matt  change  as  the  discoveries  In  natural 
science  open  new  fields  of  investigation,  and 
snggest  or  reveal  new  curative  agencies. 
The  Legislature  cannot  successfully  prescribe 
In  advance  a  standard  to  meet  these  new  and 
changing  conditions.  The  method  adopted 
apitears  to  be  sntllciently  definite  to  enable 
all  colleges  to  reach  the  required  standard, 
when  In  good  faith  they  desire  to  do  so. 
The  law  Is  as  fixed,  definite,  and  certain  in 
this  respect  as  the  nature  of  the  subject  and 
the  object  to  be  attained  will  permit;  and 
we  do  not  think  it  should  be  held  void  be- 
cause It  adopts  the  standard  fixed  from  time 
to  time  by  those  who,  it  will  be  presumed, 
are  the  most  eminent  in  the  profession  which 
It  attempts  to  regulate,  and  who  should  be 
the  most  Interested  in  maintaining  the  high- 
est degree  of  professional  proficiency,  skill, 
and  training. 

3.  The  next  objection  Is  that  under  the 
guise  of  authority  to  exercise  discretion  the 
examining  board  is  given  power  to  make 
arbitrary  and  unjust  discriminations  between 
persons  holding  certificates  from  medical  ex- 
amining boards  of  other  states,  by  subject- 
ing one  to  an   examination  and   admitting 
another  without  examination.    This  objection 
is  directed  to  the  last  paragraph  of  section  5 
of  the  act,  which  provides,  in  substance,  that 
in  the  case  of  a  person  holding  a  certificate 
(torn  another  state  examining  board,  which 
lias  required  the  production  of  a  diploma  or  li- 
cense of  equal  grade  to  those  required  by  the 
act,  and  has  also  required  the  holder  to  pass 
an  examination  as  strict  as  that  required  by 
onr  own  board  at  the  time,  such  person  may, 
in  the  discretion  of  the  board,  be  admitted  to 
practice   without   further   examination.     It 
*1U  be  seen  that  every  person  within  this 
class  must  have  a  diploma  or  license  such  as 
the  act  prescribes,  and  therefore  must  be 
«llgible  to  examination  here.  If  the  board 
Winlres  It    If  the  provision  giving  the  board 
*«CTetlon  to  admit  without  examination  is 
■km  nnconstltutlonal,   the  effect  would  be 
tkat  all  applicants  must  submit  to  examina- 
tion as  provided  in  the  act.    The  act  shows 
clearly  that  the  main  purpose  is  to  admit  no 
OBe  to  practice  who  has  not  passed  such  an 
Mamlnatlon.  and  the  only  effect  of  the  last 
'"tagraph  is  to  permit  In  some  cases  the  sub- 
««tmion  of  the  examination  of  another  state 
•«"«  for  that  of  onr  own.    A  law  which  is 
"■"consututlonal  in  part  only  Is  not  to  be  held 
Jjjiolly  void,  unless  the  Invalid  portion  is  so 
•"Portant  to  the  general  plan  and  operation 
*  tt*  law  In  Its  entirety  as  to  reasonably 


lead  to  the  conclusion  that  the  law  would  not 
have  been  adopted  If  the  Legislature  had  per- 
ceived the  invalidity  of  the  part  so  held  to  be 
unconstitutional.  If  the  law  is  separable, 
so  that  the  general  object  can  be  attained 
without  aid  from  the  part  that  Is  void,  the 
other  parts  of  the  law  will  be  upheld.  Ex 
parte  Fraaer,  supra;  People  v.  Perry,  79  Cal. 
105,  21  Pac  423;  People  v.  McFadden,  81 
Gal.  496.  22  Pac.  861,  15  Am.  St  Rep.  66. 
"If  an  Independent  provision,  not  In  Its  na- 
ture and  connections  essential  to  the  law,  be 
unconstitutional,  It  may  be  treated  as  a  nul- 
lity, leaving  the  rest  of  the  enactment  to 
stand  as  valid."  McGowan  t.  McDonald,  111 
Cal.  65,  43  Pac.  418,  52  Am.  St  ttep.  140. 
Such  Invalid  provisions  "will  not  vitiate  the 
whole  act  unless  they  enter  so  entirely  Into 
the  scope  and  design  of  the  law  that  it  would 
be  Impossible  to  maintain  It  without  such 
obnoxious  provisions."  People  v.  Hill,  7  Cal. 
103;  People  v.  Burbank,  12  Cal.  893;  Mills 
V.  Sargent,  36  Cal.  382.  It  Is  not  necessary  to 
consider  whether  or  not  the  provision  allow- 
ing a  discretionary  power  to  admit  without 
a  new  examination  in  some  cases  Is  consti- 
tutional. Conceding,  but  not  deciding,  that 
such  provision  is  void.  It  comes  clearly  within 
the  rule  above  stated,  and  does  not  affect  the 
other  provisions  of  the  act  under  which  the 
petitioner  is  held  in  custody. 

!      There  are  no  other  points  that  require  no- 

;  tlce. 

I  The  petition  Is  denied,  and  the  petitioner 
remanded  to  the  custody  of  the  chief  of  po- 
lice of  the  city  and  county  of  San  Francisco. 

We  concur:  VAN  DXKE,  J.;  ANGBI^ 
LOTTI,  J.;  McFABLAND,  J.;  HENSHAW, 
J.;   LORIGAN,  J. 


Itt  Cal.  (75 
PEOPLE  V.  BUCKLEY.    (Cr.  1.084.)* 
(Supreme  Court  of  California.     May  31,  1904.) 

HUBDER  —  EVIDENCE  —  ADMISSIBILITY  —  TE8- 
IIUONT  AT  PBELIMINABT  KXAMITJATION— AB - 
SENT    WITNESS — DEPOSITION — TBANSCBIPT    OF 

I        TESTIMONY   AT   PBEZ.IMINABT    EXAMINATION— 

j  CEBTIFICATK  —  BUFMCIENCY  —  OFFICIAl.  8TE- 
NOOaAI'IIEB — PBOOF— CB083-EXAMINATI0N  OF 
DEFENDANT  —  IN8TBTJCT10N8 — NEW    TBIAt, — 

I        NEWLY      DISCOVEBED      EVIDENCE— DISCBETION 

I        OF  TBIAI.   COUBT. 

1.  Evidence  on  a  prosecution  for  murder  In 
the  first  degree  examined,  and  held  to  so  identi- 
fy accused  as  the  one  who  committed  the  mur- 
der ns  to  sustain  a  verdict  of  guilty. 

2.  Where,  in  a  criminal  cane,  the  evidpi>r»  oit 
the   question    of    the   guilt   of   the   acciiwd    wti«. 
conflicting,  the    Supreme  Court  will   not    iut.t->' 
fere  with  the  verdict  of  the  jury,  approv«u    v<}' 
lb«  trial  court. 

3.  Where  a  police  oCBcer  testified  aa  to   *.M«.- 
defendant,  on  trial  for  crime,  hnd  Btati>d  to  i,,, .  , 
been  his  connection  with  the  crimi",  it   »•..».    ,, 
prejudicial    error    to    refuse   to   Btrilti-    <„,.       .* 
officer's   testimony   that   he  had   told   <l«*l.-i,,     *'" 


that   his   Btory   was  at>8urd. 


4.  The    uncontradicted    evidence    that     « 
ess,  who  testified  at  the  preliminary   —i^^.   *'"«- 


•Rabearins  denied  Juno  80,  1(M> 
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tiou  of  accused  on  the  charge  of  murder,  was 
at  the  time  of  the  trial,  and  for  two  months 
preceding  it  had  been,  in  a  foreign  country.  Is 
sufficient  to  show  that  he  could  not  be  found 
in  the  state,  within  Pen.  Code,  {  686,  providing 
for  the  introductioa  in  evidence  of  the  deposi- 
tion of  a  witness  on  preliminary  examination, 
on  it  being  shown  that  the  witness  cannot  be 
found  within  the  state. 

5.  Pen.  Code,  |  869,  subd.  5,  requiring  the  re- 
porter, within  10  days  after  the  close  of  the 
preliminary  examination,  if  defendant  is  held 
for  trial,  to  transcribe  his  shorthand  notes,  and 
certify  and  file  the  same  with  the  county  clerk, 
is  directory  merely,  and  the  filing  of  the  same 
within  a  reasonable  time  is  sufficient  to  war- 
rant its  use  as  the  deposition  of  a  witness  at 
the  examination  not  found  within  the  state  at 
the  time  of  the  trial. 

6.  Where  it  was  shown  that  a  person  was  an 
official  stenographer  of  the  police  court,  that 
ho  was  specially  appointed  and  sworn  by  the 
committing  magistrate  to  take  down  the  testi- 
mony on  the  preliminary  examination  of  de- 
fendant, that  he  took  down  the  testimony,  that 
he  filed  a  transcript  thereof  with  the  clerk,  and 
that  he  made  tlie  signature  at  the  end  of  the 
transcript,  it  was  sufficiently  shown  that  the 
person  who  signed  the  certificate  at  the  close 
of  such  testimony  was  an  official  stenographer. 

7.  On  a  trial  for  crime,  the  people  introduced 
in  evidence  as  a  deposition  the  testimony  of  a 
witness  at  the  preliminary  examination  as  cer- 
tified and  filed  by  the  reporter.  The  certificate 
of  the  rejporter  was  not  set  forth  in  the  bill 
of  exceptions,  but  it  appeared  that  the  people 
offered  the  entire  transcript  for  the  purpose  of 
giving  character  to  the  entire  document  and  the 
certificate  at  the  end  thereof,  and  that  defend- 
ant objected  to  its  admission,  on  the  ground 
that  it  had  not  been  shown  that  the  person 
signing  the  certificate  was  an  official  stenog- 
rapher, and  that  the  court  ordered  the  admis- 
sion of  the  entire  transcript  for  the  limited 
purpose.  Held,  that  the  court,  on  appeal,  must 
presume  that  the  transcript  offered  was  certified 
by  the  reporter  as  being  a  correct  statement 
of  the  evidence,  and  therefore  under  the  statute 
prima  facie  a  correct  statement  of  the  testi- 
mony constituting  the  depositions  of  the  wit- 
nesses whose  testimony  was  shown  therein. 

8.  A  reporter  personally  dictating  from  his 
shorthand  notes  of  the  testimony  on  a  pre- 
liminary examination  to  an  assistant,  who,  un- 
der his  direction  and  in  his  presence,  makes  the 
longhand  transcript,  transcribes  his  shorthand 
notes  within  Pen.  Code,  {  869,  requiring  the 
reporter  to  transcribe  into  longhand  his  short- 
baud  notes. 

9.  The  failure  of  the  reporter  to  make  a  com- 
parison with  his  notes  of  the  longhand  tran- 
script done  at  his  dictation  by  an  assistant 
does  not  show  that  the  statement  of  the  tes- 
timony contained  in  the  transcript  Is  incorrect. 

10.  Where  a  reporter  personally  dictated  from 
his  shorthand  notes  of  the  testimony  at  a  pre- 
liminary examination  to  an  assistant,  who  made 
the  longhand  transcript,  the  evidence  of  the  re- 
porter that  he  accurately  dictated  to  his  type- 
writer, and  the  evidence  of  his  typewriter  that 
h^  literally  put  into  longhand  the  dictation,  was 
competent  to  show  that  the  transcript  was  a 
correct  statement  of  the  testimony. 

11.  A  defendant  on  trial  for  crime,  who  de- 
sires to  show  that  the  transcript  of  the  tes- 
timony at  the  preliminary  examination  is  in- 
correct, may  avail  himself  of  the  reporter's 
xhorthand  notes  filed  with  the  county  clerk,  as 
required  by  statute. 

I'Z.  Where  defendant,  on  trial  for  crime,  tes- 
tified on  his  direct  examination  as  to  his  age, 
re.sidence,  family,  attendance  at  school,  and  that 
he  had  never  been  on  trial  before,  nor  convicted 
of  crime,  except  for  disturbing  the  peace  eight 
or  nine  years  ago,  it  was  not  error  to  permit 
the  people  to  cross-examine  him  as  to  the  num- 


ber of  times  he  had  been  arrested,  and  on  what 
charges;  Pen.  Code,  {  1323,  providing  that  a 
defendant  may  be  cross-examined  as  to  all  mat- 
ters about  which  he  was  examined  in  chief. 

13.  The  testimony  of  defendant,  on  trial  for 
crime,  on  his  direct  examination,  as  to  age, 
residence,  family,  attendance  at  school,  and  that 
he  had  never  been  on  trial  before,  nor  convict- 
ed of  crime,  except  for  disturbing  the  peace, 
is  sufficiently  relevant  to  warrant  the  people  to 
cross-examine  him  about  the  matters  testified  to. 

14.  The  refusal  to  give  requested  instructions 
embodied  in  instrucuons  given  is  not  error. 

15.  The  refusal  to  give  requested  instructions 
containing  abstract  propositions  of  law  which 
have  no  bearing  on  the  crime  charged  is  not 
error. 

16.  AVhere,  on  a  trial  for  murder  in  the  first 
degree,  the  prosecution  claims  that  accused  shot 
and  killed  decedent,  instructions  containing 
statements  that  it  is  no  offense  for  one  to  go 
and  see  a  fist  fight  or  a  crime  committed  are 
properly  refused. 

ITIA  requested  instruction  that  verbal  admis- 
sions ought  to  be  received  with  great  cantion, 
that  such  evidence  is  subject  to  much  imper- 
fection, the  party  himself  not  having  clearly 
expressed  his  own  meaning  or  the  witness  hav- 
ing misunderstood  him,  is  properly  refused,  be- 
cause going  beyond  Code  Civ.  Proc.  {  2061, 
subd.  4,  providing  that  the  jury  is  to  be  in- 
structed that  evidence  of  oral  admissions  of  a 
party  ought  to  be  received  with  caution,  and 
violative  of  Const,  art.  6,  {  19,  prohibiting 
judges  from  charging  juries  with  respect  to 
matters  of  fact. 

18.  A  new  trial  on  the  ground  of  newly  dis- 
covered evidence  should  not  be  granted,  in  the 
absence  of  a  showing  that  the  new  evidence  is 
sufficient  to  render  a  different  result  probable. 

19.  The  action  of  the  trial  court  in  denying  a 
new  trial  on  the  ground  of  newly  discovered 
evidence,  because  of  the  insufficiency  of  the 
showing  that  the  new  evidence  is  snmcient  to 
render  a  different  result  probable,  will  not  be 
disturbed,  except  in  case  of  manifest  abuse  of 
the  court's  discretion. 

In  Banc.  Appeal  from  Superior  Court, 
City  and  Coun^  of  San  Francisco ;  William 
P.  Lawlor,  Judge. 

William  Buckley  was  convicted  of  mur- 
der in  the  first  degree^  and  lie  appeals.  Af- 
firmed. 

Robert  Ferral  and  Frank  J.  Murphy,  for 
appellant  U.  S.  Webb,  Atty.  Gen.,  C.  N. 
Post,  Asst  Atty.  Gen.,  and  Lewis  F.  Bying- 
tou,  Dist.  Atty.  (P.  F.  Dunne,  of  counsel), 
for  the  People. 

ANGELLOTTI,  J.  The  defendant,  Wil- 
liam Buckley,  was  convicted  of  the  cria...-  of 
murder  of  the  first  degree,  for  the  killing 
of  one  George  W.  Rice,  and  adjudged  to 
suffer  death.  He  appeals  from  such  Judg- 
ment, and  from  an  order  denying  bia  motion 
for  a  new  trial. 

1.  Much  of  the  brief  of  counsel  for  de- 
fendant is  devoted  to  a  discussion  of  tbeir 
proposition  that  the  verdict  is  contrary  to 
the  evidence.  The  record  shows  no  possible 
basis  for  holding  that  the  evidence  was  in- 
sutlicient  to  sustain  the  verdict.  The  evi- 
dence showed,  without  conflict,  the  follow- 
ing facts:  The  homicide  was  committed  in 
the  city  and  county  of  San  Francisco  ou 
October  11,  1901,  at  about  0  o'clock  p.  m. 
The  deceased  was  returning  from  bis  work. 
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He  took  a  Eoirard  Street  car  somewhere  In 
the  Tlcinlty  of  First  street,  and  rode  on  the 
Inside  thereof  to  the  corner  of  Howard  and 
Twentieth  atreets,  where  be  alighted  from 
the  rear  end.  The  defendant  and  some  com- 
panlons  were  passengers  on  the  same  car, 
having  taken  It  at  the  comer  of  Howard  and 
Second  streets;  the  defendant  standing  on 
the  left-hand  side  of  the  open  section  in 
front  When  the  deceased  alighted,  he  was 
followed  by  a  man  who  struck  him  on  the 
head  with  a  club  and  beat  him  to  the 
^und.  Another  man,  who  came  from  near 
the  front  of  the  car,  then  approached  and 
with  a  pistol  fired  three  or  four  shots  in- 
to the  prostrate  body  of  the  deceased.  In- 
flicting the  wounds  which  caused  his  death. 
The  defendant  left  his  place  on  the  car  and 
was  on  the  ground  near  the  deceased  before 
any  shot  was  fired.  He  fled  from  the  scene 
of  the  shooting  down  Twentieth  street  to 
Shottrell,  and  east  on  Shotwell  street,  at 
least  one  other  man  running  nearly  with 
him,  and  was  overtaken  and  arrested  on 
Seventeenth  street,  about  half  way  between 
Folsom  and  Harrison  streets,  and  nearly 
half  a  mile  from  the  comer  of  Howard  and 
Twentieth  streets.  He  was  then  pale  and 
perspiring  greatly.  He  was  wearing  at  the 
time  an  old  gray  suit  and  a  soft  light  bat 
Three  witnesses,  Walter  J.  Piatt  and  his 
daughter,  Erllne  Piatt,  aged  14  years,  both 
of  whom  were  seated  on  the  lefthaud  side  of 
the  front  open  section  of  the  car,  and  Arthur 
Cleve,  a  boy  of  16  years,  who  was  standing 
on  the  leftband  side  of  such  section,  leaning 
against  the  body  of  the  car,  positively  Identi- 
fied the  defendant'  as  the  man  who  fired  the 
!<hot8.  All  the  witnesses  agree  that  the  man 
who  flred  the  shots  ran  down  Twentieth 
street  toward  Shotwell,  and  there  Is  testi- 
mony that  the  man  who  did  the  clubbing 
ran  in  the  same  direction.  The  deceased, 
in  his  dying  declaration,  -stated  that  the 
man  who  shot  him  wore  a  white  hat.  There 
was  other  testimony  to  the  effect  that  the 
man  who  fired  the  shots  wore  a  light  suit 
and  a  light  hat,  while  the  man  who  did  the 
flubbing  wore  a  dark  suit  and  dark  hat; 
that  two  men,  so  attired,  ran  nearly  to- 
gether down  Twentieth  to  Shotwell,  to  Nine- 
teenth, and  to  Folsom,  where  they  separated, 
the  man  in  light  clothes  going  east  on  Fol- 
som to  Seventeenth,  and  down  Seventeenth 
for  half  a  block,  where  he  was  arrested,  and 
was  found  to  be  the  defendant.  There  was 
also  testimony  to  the  effect  that,  when  over- 
taken, defendant  was  asked  by  the  officers 
where  he  was  going,  and  said  that  he  was 
endeavoring  to  catch  a  Harrison  Street  car, 
and,  when  asked  if  he  did  not  know  that 
the  car  did  not  run  on  Harrison  street  west 
of  Fourteenth  street,  made  no  reply;  that 
he  was  further  asked  if  he  had  been  at  the 
•"■ene  of  the  shooting,  and  he  replied  that  he 
had  not,  and  know  nothing  abont  it,  but  had 
been  out  to  see  a  friend  on  Folsom  street 


Having  been  taken  to  the  police  station;  bt 
was  very  shortly  after  taken  to  the  hospi- 
tal  for  identification  by  the  deceased,  and, 
on  his  way  there,  admitted  having  been  at 
the  shooting,  but  denied  all  participation 
therein. 

Enough  has  been  stated  to  show  the  want 
of  foundation  for  the  contention  that  the 
evidence  is  not  sufficient  to  support  the  ver- 
dict. It  is  true  that  the  defendant  testified, 
substantially  in  accordance  with  the  story 
that  he  told  shortly  after  his  arrest  that 
be  started  out  with  two  or  three  acquaint- 
ances for  the  purpose  of  going  out  to  the 
Mission  to  witness  some  kind  of  a  fight  a 
fist  fight,  he  understood;  that  they  were 
joined  at  Howard  and  Second  streets  by  a 
couple  of  strangers  whom  he  had  never  before 
seen;  that  when  they  boarded  the  car  de- 
fendant found  himself  standing  on  the  left- 
hand  side  of  the  front  open  section,  with 
one  of  the  strangers,  who  wore  a  black  hat, 
standing  on  the  same  side  and  holding  on 
by  the  stanchion  at  the  extreme  front;  that 
when  they  reached  Howard  and  Twentieth 
streets  bis  attention  was  attracted  by  the 
clubbing,  and  he  alighted  and  stood  "sur- 
prised and  astonished";  that  the  stranger 
who  bad  been  standing  on  the  car  with  him. 
then  commenced  to  fire  the  shots  at  deceased ; 
that  be,  after  the  second  shot,  frightened 
because  he  bad  been  in  this  man's  company, 
ran  away,  the  man  who  bad  done  the  club- 
bing having  already  run  in  the  same,  direc- 
tion, and  that  when  he  turned  into  Shotwell 
street  he  discovered  that  the  man  who  bad 
done  the  shooting  was  running  close  behind 
him,  a  foot  or  two  behind;  that  tbey  ran 
some  distance  that  way,  to  Folsom  street 
"or  maybe  Shotwell  street";  and.  that  he 
never  saw  this  stranger  again  after  they 
separated.  It  Is  also  true  that  several  wit- 
nesses to  the  homicide  gave  testimony  to 
the  effect  that  Buckley  did  hot  do  the  shoot- 
ing, and  that  the  man  who  did  wore  dark 
clothes  and  a  dark  bat,  and  that,  on  bis  be- 
half, other  circumstances  .were  shown,  all 
forming  the  basis  for  an  argument  to  the 
jury  that  the  defendant  was  not  guilty.  But 
such  an  argument  can  have  no  potency  in 
this  court  At  the  most  there  was  simply 
a  conflict  of  evidence  on  the  question  as  to 
whether  the  defendant  was  guilty,  and  un- 
der well  established  rules  this  court  is  i)ow- 
erless  to  interfere  with  the  verdict  of  the 
Jury  thereon,  and  the  determination  In  re- 
gard thereto  of  the  trial  judge,  on  the  mo- 
tion for  a  new  trial. 

2.  According  to  the  testimony  of  Sergeant 
of  Police  Duke,  the  defendant  on  the  morn- 
ing following  the  homicide  informed  Duke 
that  he  wanted  to  have  a  talk  with  him,  and 
thereupon  In  the  presence  of  otliers,  volun- 
tarily made  a  statement  of  what  he  claimed 
the  facts  to  be.  In  this  he  said,  among  other 
things,  that  he  and  his  codefendants,  Don- 
nelly and  Moran,  started  out  the  afternoon 
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before  to  see  a  "scrap"  la  the  Mission ;  that 
before  they  boarded  the  street  car  at  Second 
and  Howard  streets  they  were  joined  by 
two  strangers,  who  went  with  them;  that 
on  the  way  out  one  of  the  strangers  informed 
defendant  that  the  fellow  they  were  going 
to  do  up  was  a  nonunion  man;  and  that 
tills  stranger  actually  did  the  shooting. 
Duke  testified  that,  when  defendant  had 
made  this  statement,  be  said  to  him  sub- 
stantially, "Tour  story  is  absurd  in  regard 
to  the  two  strangers,"  and  that  defendant 
did  not  reply.  Defendant  moved  to  strike 
out  this  statement  of  the  witness  as  to  the 
absurdity  of  the  story  as  irrelevant,  imma- 
terial, and  Impertinent,  and  the  motion  was 
denied. 

It  is  unnecessary  to  determine  whether  or 
not  this  ruling  was  erroneous,  for  It  Is  clear 
that  defendant  could  not  have  been  preju- 
diced thereby.  The  case  was  not  one  of  at- 
tempting to  show  accusing  and  Incriminating 
statements  by  another.  In  the  presence  of  one 
accused  of  crime,  who  has  failed  to  speak 
at  all,  but  was  simply  an  expression  of  his 
opinion,  by  one  to  whom  the  accused  person 
had  voluntarily  made  a  statement,  as  to 
the  reasonableness  of  one  portion  of  such 
statement.  If  such  expression  of  opinion 
by  Duke  was  made  under  such  circumstances 
and  conditions  that  the  failure  of  the  accused 
to  reply  thereto  would  in  any  degree  impair 
the  force  of  his  previous  voluntary  state- 
ment, It  was  undoubtedly  admissible  lo  evi- 
dence. If  It  cannot  be  said  that  the  state- 
ment of  Duke  was  such  as  would  naturally 
call  for  a  r^ly.  it  was,  at  most,  a  mere 
expression  of  his  opinion  as  to  the  reason- 
ableness of  the  statement  made  by  the  de- 
fendant, which.  In  view  of  the  fact  that  the 
statement  so  characterized  as  absurd  was 
before  the  jury,  could  not  have  injured  the 
defendant  The  jury  could  determine  from 
the  statement  Itself  whether  or  not  it  was 
"absurd,"  and  It  cannot  be  assumed  that 
In  reactdng  that  determination  they  would 
be  Influenced  by  Duke's  opinion  In  regard 
thereto. 

8.  The  people  were  allowed  to  read  In  evi- 
dence, from  the  transcript  of  the  testimony 
and  proceedings  taken  and  bad  on  the  pre- 
liminary examination  of  the  defendant,  the 
evidence  given  by  Erline  Flatt  on  said  ex- 
aminaUon,  upon  the  ground  that  said  wit- 
ness could  not  with  due  diligence  be  found 
within  the  state,  and  that  her  deposition 
might  therefore  be  read.  It  Is  earnestly 
claimed  that  for  several  reasons  the  court 
erred  In  allowing  this  testimony  to  be  read 
in  evidence.  There  Is  nothing  in  the  objec- 
tion that  it  had  not  been  shown  that  the  wit- 
ness was  not  within  the  jurisdiction  of  the 
court,  or  that  It  had  not  been  shown  that 
due  diligence  had  been  used  to  have  her  pres- 
ent at  the  trial.  The  Penal  Code  (section  G8G) 
provides  that  the  deposition  of  a  witness  on 
the  preliminary  examination  may  be  read 


on  the  trial,  "vpon  its  being  satisfactorily 
shown  to  the  court  that  he  is  dead,  or  Insane, 
or  cannot  with  due  diligence  be  found  within 
the  state."  The  uncontradicted  evidence  oc 
the  father  of  said  witness  was,  in  the  ab- 
sence of  any  other  evidence  on  the  subject, 
sufficient  to  justify  the  trial  court  in  finding 
that  the  witness  was  at  the  time  of  the  trial, 
and  for  two  months  preceding  the  trial,  in 
the  dty  of  Mexico,  Republic  of  Mexico,  and 
therefore  could  not  with  due  diligence  be 
found  within  the  state  of  California. 

Another  ground  of  objection  was  that  the 
transcript  of  testimony  showed  upon  its  face 
that  it  was  not  filed  with  the  coimty  clerk 
of  the  county  within  the  time  required  by 
law,  the  statute  providing  that,  "the  re- 
porter shall,  within  ten  days  after  the  close 
of  such  examination.  If  the  defendant  be 
held  to  answer  to  the  charge,  transcribe  into 
longhand  writing  bis  said  shorthand  notes, 
and  certify  and  file  the  same  with  the  coun- 
ty clerk,"  etc.  Pen.  Code,  S  869,  subd.  6.  It 
appears  that  such  transcript  was  not  filed 
within  10  days  after  the  close  of  the  pre- 
liminary examination,  which  was  apparent- 
ly held  during  the  latter  part  of  October, 
1901;  but  It  was  filed  before  the  trial,  wblcb 
commenced  in  January,  1902,  the  certificate 
of  the  reporter  at  the  end  of  the  transcript 
being  dated  Deceml)er  16,  1901.  It  Is  set- 
tled that  the  specification  as  to  time  con- 
teined  In  the  section  last  quoted  from  Ijs  di- 
rectory merely,  and  that.  If  the  filing  be 
within  a  reasonable  time,  It  is  sufficient. 
People  V.  Grundell,  75  Cal.  301,  17  Pac.  214. 
See,  also.  People  v.  Eslabe,  127  Cal.  243,  59 
Pac.  677.  As  was  said  in  the  Grundell  Case, 
we  are  not  prepared  to  say  the  time  in  this 
case  was  unreasonable. 

It  was  further  objected  that  It  was  not 
shown  "that  the  person  who  signed  the  cer- 
tificate at  the  close  of  this  testimony,  to 
wit,  one  D.  W.  Long,  is  an  official  stenog- 
rapher, and  the  court  cannot  take  judicial  no- 
tice of"  his  signature.  In  response  to  this 
objection  It  was  shown  that  the  said  Long 
was  an  official  stenographer  of  the  iwllce 
court,  that  he  was  specially  appointed  and 
sworn  by  the  committing  magistrate  to  take 
down  the  testimony  and  proceedings  on  tbe 
preliminary  examination  of  defendant,  tbat 
he  did  take  down  such  testimony  and  pro- 
ceedings, and,  a  transcription  thereof  hav- 
ing been  thereafter  made,  that  he  filed  the 
same  with  the  clerk  of  the  court,  and  that  he 
made  the  signature  at  the  end  of  the  tran- 
script. The  other  objections  were  that  no 
foundation  had  been  laid  for  the  introduc- 
tion of  the  deposition;  that  It  was  not  shown 
that  the  testimony  was  transcribed  by  the 
official  stenographer,  D.  W.  Long,  into  long- 
hand; that  the  transcript  in  longhand  was 
not  made  by  Long,  and  therefore  could  not 
be  certified  by  him;  and  "that  it  Is  hearsay — 
that  Is,  the  transcript  being  dictated  to  some- 
one  else  and  token  down." 
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Tbe  foundation  for  the  Introduction  of  the 
testtmony  of  tbe  witness  taken  on  tbe  pre- 
Umiiiarr  examination  was  fully  laid  by  tbe 
showing  that  tbe  witness  could  not  with  due 
diligence  be  found  wittkln  tbe  state.  Fen. 
Code,  I  686.  Under  tbe  prorisions  of  section 
8fi9  of  the  Penal  Code,  tbe  transcript  in  long- 
hand of  the  shorthand  notes  of  the  testimony 
and  proceedings,  made  and  certified  by  tbe 
shorthand  reporter  appointed  by  tbe  mag- 
istrate to  take  down  tbe  same,  and  who  did 
take  down  tbe  same,  filed  with  the  county 
derk,  is  placed  upon  the  footing  of  a  deposi- 
tion. People  V.  Grundell,  75  Cal.  301,  17  Pac. 
214.  Tbe  same  section  provides  that  such 
transcript,  "when  written  out  In  longhand 
writing  and  certified  as  being  a  correct  state- 
ment of  Bucb  testimony  and  proceedings  in 
tbe  case,  shall  be  prima  facie  a  correct  state- 
ment of  such  testimony  and  proceedings."  It 
may  be  assumed,  as  contended  by  tbe  learned 
eounsel  for  appellant,  that  this  authentica- 
tion of  the  deposition  by  tbe  certificate  of  the 
reporter  is  tbe  sole  and  exclusive  method  pro- 
vided by  tbe  statute  of  proving  it;  tliat  where 
there  is  no  certificate,  or  only  one  tliat  is  ma- 
terially defective,  there  is  no  such  deposition 
as  is  contemplated  by  tbe  statute;  and  that 
in  the  absence  of  such  a  deposition  tbe  tes- 
timony of  tbe  at)aent  witness  cannot  be  giv- 
en to  the  Jury.  People  v.  Morine,  64  CaL  575; 
People  V.  Gardner,  98  Cal.  127,  130,  32  Pac. 
880;  People  v.  Ward,  lOfi  Cal.  652,  655,  39 
Pac.  83.  It  does  not,  however,  follow  that 
in  this  case  tbere  was  error  in  admitting  the 
deposition;  for  It  must  be  assumed,  upon 
the  record  liefore  us,  tliat  the  transcript  pro- 
duced was  duly  certified  by  the  reporter  as 
being  a  correct  statement  of  the  testimony 
and  proceedings.  Tbe  certificate  is  not  set 
forth  in  the  bill  of  exceptions.  It  howevor 
appears  that  the  people  offered  tbe  "entire 
transcript  for  a  limited  purpose— that  to  to 
■ay,  for  tbe  purpose  simply  of  giving  char- 
acter to  the  entire  document,  and  •  •  • 
tlie  certificate  at  tbe  end  thereof;  tliat  de- 
fendant objected  to  its  admission  on  the 
ground  that  it  had  not  been  shown  "that  the 
person  who  signed  the  certificate  at  the  close 
of  this  testimony"  is  an  official  stenographer; 
and  that  the  court  ordered  tbe  entire  tran- 
script admitted  for  the  limited  purpose  stat- 
ed by  tbe  people.  Tbe  record  thus  aflSrm- 
■tirely  shows  that  there  was  some  kind  of  a 
certificate  at  the  end  of  the  transcript,  which, 
with  ail  other  portions  of  the  transcript,  ex- 
cept tlie  testimony  of  tbe  absent  witness,  has 
lieen  omitted  from  the  bill  of  exceptions.  It 
was  at  no  time  specially  stated  as  a  ground 
of  objection  that  there  was  no  certificate, 
nor  was  there  any  objection  suggested  by 
tbe  defendant  to  tbe  effect  that  tbe  certifi- 
cate was  In  any  way  defective.  Even  where 
the  record  entirely  falls  to  afllrmatively  show 
that  tbe  reiwrter  properly  certified  the  tran- 
script of  his  shorthand  notes,  but  does  not 
■how  that  there  was  no  such  certificate,  it 
will  be  presumed  In  this  court,  in  support  of 


tbe  ruling  of  tbe  court  below,  ta  the  absence 
of  specific  objection  on  tbe  ground  of  want 
of  a  proper  certificate,  that  the  transcript 
was  properly  certified  by  the  reporter.  Peo- 
ple v.  Reilly,  106  Cal.  648,  40  Pac.  13;  People 
V.  Witty,  138  Cal.  576,  72  Pac.  177;  People 
T.  Grundell,  75  Cal.  301,  304, 17  Pac.  214.  In 
People  T.  Reilly,  supra,  the  general  objec- 
tion was,  as  here,  that  no  foundation  had 
been  laid  for  tbe  introduction  of  the  deposi- 
tion, and  It  was.  In  effect,  held  that  the  ob- 
jection was  not  sufficiently  specific  to  raise 
the  question  as  to  the  certificate.  Tbe  cases 
cited  by  defendant  upon  this  point  are  not 
applicable  to  the  question  under  discussion. 
Assuming,  then,  as  we  must,  that  the  tran- 
script offered  was  certified  by  the  reporter  as 
being  a  correct  statement  of  tbe  testimony 
and  proceedings.  It  was,  under  the  statute, 
prima  facie  a  correct  statement  of  such  tes- 
timony and  proceedings,  constituting  the  dep- 
ositions of  the  various  witnesses  whose  tes- 
timony was  shown  therein. 

The  basis  of  the  remaining  objections  was 
the  showing  made  by  tbe  testimony  of  the 
reporter,  in  answer  to  the  attack  on  the 
deposition  made  by  tbe  defense,  to  tbe  effect 
that  be  did  not  personally  do  the  typewriting 
in  the  transcription  of  the  notes,  except  as  to 
a  small  portion  thereof.  So  far  as  he  did 
not  himself  do  the  typewriting,  he  dictated 
bis  notes  to  a  Miss  Grey,  who  acted  as  his 
typewriter,  and  he  then  put  together  itie  com- 
pleted work  and  made  the  necessary  certifi- 
cate, without,  however,  having  made  any 
comparison  for  the  purpose  of  verification  of 
the  result  of  the  work  of  the  typewriter  with 
his  original  shorthand  notes.  He  testified 
that,  so  far  as  he  dictated  the  notes,  be  dic- 
tated fully,  faithfully,  and  literally;  and  Miss 
Grey,  under  objection,  testified  that  she  faith- 
fully, fully,  and  literally  transcribed  upon 
the  typewriter  tbe  dictation  as  it  came  to 
her  from  Mr.  Long.  Wliiie  the  statute  re- 
quires the  reporter  to  "transcrilie  Into  long- 
band  writing  bis  shorthand  notes,"  tills  does 
not  mean  tliat  the  reporter  must,  with  bis 
own  band,  do  the  actual  writing  or  type- 
writing. Such  a  construction  would  be  un- 
reasonable, and  the  practice  thereby  c<Hn- 
pelled  would  be  not  only  most  burdensome, 
and,  in  many  cases.  Impracticable,  but  also 
no  more  conducive  to  accuracy  than  the  prac- 
tice of  dictating  to  another.  The  statute  un- 
doubtedly contemplates  that  the  work  of  re- 
producing in  longhand  the  shorthand  notes 
shall  be  done  under  tbe  personal  direction 
and  supervision  of  tbe  reporter  who  wrote  the 
notes.  There  can,  however,  be  no  doubt, 
where  such  a  reporter  personally  dictates 
from  his  notes  to  an  assistant,  who,  under  bis 
dictation  and  in  bis  presence,  makes  the  long- 
hand transcript,  that  the  reporter  is  him- 
self transcribing  his  shorthand  notes,  within 
the  meaning  and  requirements  of  the  statute. 
He  participates  in  every  part  of  the  work, 
and  the  fact  tliat  he  has  the  assistance  of 
others  therein  does  not  make  it  any  the  less 
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his  transciiptidn.  If,  therefore,  the  effect  of 
the  certlflcate  annexed  to  the  transcript 
would  be  destroyed  by  a  showing  that  the  re- 
porter did  not  transcribe  his  notes,  the  evi- 
dence In  this  case  falls  to  show  that  he  did 
not  so  transcribe  them. 

It  Is  strenuously  urged,  however,  that  the 
facts  stated  In  the  certlflcate  were  shown  to 
be  false  by  the  evidence  that  the  reporter,  be- 
fore making  the  same,  did  not  personally 
compare  the  transcription  with  his  notes,  and 
that  the  prima  facie  effect  of  such  certlflcate 
was  thus  destroyed.  We  are  unable  to  ap- 
preciate the  force  of  this  argument  The  cer- 
tlflcate of  the  reporter  provided  for  by  the 
law  (and,  as  we  have  seen,  such  a  certlflcate 
must  be  assumed  to  have  been  attached  to  the 
transcript  here)  Is  one  stating  that  the  tran- 
script Is  "a  correct  statement  of  such  testi- 
mony and  proceedings  In  the  case."  This  Is 
the  essential  fact  to  be  stated  In  the  certifi- 
cate, and  the  failure  of  the  reporter  to  make 
a  comparison  with  his  notes  of  the  longhand 
work,  done  at  his  dictation,  does  not  show 
that  the  statement  of  the  testimony  and  pro- 
ceedings contained  in  the  transcript  Is  incor- 
rect The  statute,  of  course,  contemplates 
that  the  reporter  shall  satisfy  himself  that  It 
is  a  correct  statement  before  he  makes  bis  cer- 
tlflcate to  that  eS'ect;  but  It  does  not  concern 
itself  with  the  method  by  which  he  shall  so 
satisfy  himself.  It  simply  provides  that 
when  be  has  certified  it  as  being  a  correct 
BtateiUent  of  the  testimony  and  proceedings, 
it  is  prima  facie  a  correct  statement,  and  the 
effect  of  the  certlflcate  can  be  overcome  only 
by  evidence  tending  to  show  that  it  Is  an  in- 
correct statement  or,  at  least  by  evidence  af- 
fording fair  grounds  for  the  conclusion  that 
it  is  incorrect  We  are  speaking,  of  course, 
of  a  transcript  certified  by  the  reporter  who 
In  fact  officiated  as  the  reporter  at  the  pre- 
liminary examination,  and  not  of  the  possible 
case  suggested  by  appellant  of  a  certificate 
made  by  one  who  was  not  present  at  the  pre- 
liminary examination;  for,  if  the  certificate 
be  not  made  by  the  person  designated  by  the 
law,  it  is  necesarlly  worthless.  The  Legisla- 
ture has  seen  fit  to  give  this  effect  to  the  cer- 
tificate of  the  regularly  wpolnted  and  offi- 
ciating reporter. 

There  was  no  intimation  that  the  state- 
ment of  the  testimony  and  proceedings  con- 
tained in  such  transcript  was  Incorrect  In  any 
particular.  The  transcript  was  accompanied 
by  a  certificate  which,  under  the  express  pro- 
visions of  the  law,  was  a  sufficient  authenti- 
cation, and  prima  facie  established  its  cor- 
rectness. The  only  possible  question,  then, 
in  this  connection,  was  as  to  whether  the  cei^ 
tlficate  was  true,  and  not  as  to  whether  it  bad 
been  made  after  sufficient  Investigation  by 
the  reporter;  and,  unless  the  transcript  was 
incorrect  in  some  particular,  the  certificate 
was  true.  If  any  suspicion  that  it  might  be 
in  any  way  Incorrect  was  raised  by  the  ex- 
posure that  there  had  been  no  comparison, 
the  wldeace  of  tlie  reporter  that  be  accurate- 


ly dictated  to  his  typewriter,  and  the  evidenos 
of  his  assistant  that  she  fully  and  litwally 
put  into  longhand  his  dictation,  was  compe- 
tent for  the  purpose  of  showing  that  the 
work  of  transcription  was  accurately  done, 
and  that  the  transcript  was  what  the  certlfl- 
cate represented  it  to  be,  a  correct  statement 
of  the  testimony  and  proceedings.  For  these 
purposes,  such  testimony  was  in  no  sense 
hearsay  testimony,  and  the  case  of  People  v. 
John,  137  Cal.  220,  69  Pac.  1063,  which  was 
the  simple  case  of  attempting  to  prove  what 
A.  said  by  the  testimony  of  B.,  who  derived 
his  information  solely  from  C.,  has  no  possi- 
ble application.  The  statute  requires  that 
the  original  shorthand  notes  of  the  reports 
shall  be  filed  with  the  county  clerk,  and  pre- 
sumably they  were  so  filed  in  this  case,  and, 
if  the  defendant  had  desired  to  show  that  the 
transcript  was  Incorrect  he  could  have  avail- 
ed himself  of  these  notes  for  that  purpose. 
If  it  had  been  shown  that  the  transcript  was 
not  a  correct  statement  of  the  testimony  and 
proceedings,  it  might  not  have  been  available 
for  use  OH  the  trial;  but  the  evidence  here 
presents  no  such  case.  The  cases  cited  tqr 
counsel  for  appellant  are  In  do  degree  in  con- 
flict with  our  conclusions  on  this  question. 
They  are  simply  to  the  effect  that  every  amb- 
stantlal  requirement  of  the  law  relating  to 
the  introduction  of  the  deposition  of  a  wit- 
ness must  be  observed,  that  such  a  deposition 
can  be  introduced  only  in  the  cases  provided 
for  by  section  686  of  tbe  Penal  Code,  that 
where  such  a  deposition  is  not  authenticated 
as  required  by  the  law  It  cannot  be  received 
in  evidence,  and  that  evidence  as  to  wtiat  the 
witness  actually  testified  to  cannot  be  received 
in  lieu  of  the  statutory  deposition.  We  are 
satisfied  that  the  court  did  not  err  in  over- 
ruling the  objections  to  the  reading  in  evl- 
dencfe  of  the  deposition  of  tbe  witness. 

4.  The  defendant  was  examined  as  a  wit- 
ness on  his  own  behalf.  On  his  direct  exam- 
ination, having  testlfled  as  to  his  age,  hts  resi- 
dence in  San  Francisco  during  tlie  whole  of 
bis  life,  Tic,  26  years,  bis  family,  and  bla  at- 
tendance at  day  school,  and  afterwards  at 
night  school,  while  engaged  In  work  daring 
the  day,  the  following  occurred,  via.:  "Q. 
Have  you  ever  been  before  a  Jury  in  yonr  life 
before  this?  A.  No,  sir.  Q.  Bver  convicted 
of  any  crime  at  all?  A.  No,  sir.  Q.  Now, 
will  you  kindly  tell  us,  without  my  friends  ol^- 
Ject —  A.  (Interrupting.)  Excuse  me.  Judge 
Ferral,  if  you  call  disturbing  the  peace  a 
crime,  I  was  fined  five  dollars  one  time.  Q. 
You  were  fined  once  flve  dollars  for  disturb- 
ing the  peace.  Is  that  right?  A.  Yes,  sir. 
Q.  How  long  ago  Is  that?  A.  It  is  about 
eight  or  nine  years  ago,  I  guess.  It  is  quite 
a  long  time  ago.  Q.  And  that  is  all  yonr 
trouble?  A.  That  is  the  extent  of  my  con- 
viction of  any  crime."  On  cross-examination 
the  following  occurred,  via.:  "Q.  You  were 
asked  here  about  your  troubles,  and  you 
spoke  about  having  been  arrested  for  disturb- 
ing the  peace  some  number  of  years  ago.     I» 
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tbat  the  only  trouble  yon  bad  with  the  police 
prior  to  tbis  shooting?  A.  I  have  been  ar> 
rested,  but  convicted  I  never  have  been.  Q. 
How  many  times  liave  you  been  arrested? 
(Objected  to  as  irrelevant  and  Incompetent 
and  hearsay,  and  not  cross-examination,  and 
assigned  as  mlscondnct  The  Court:  Objec- 
tion overruled.  Mr.  Ferral:  An  exception.) 
A.  I  guess  two  or  three  times.  Q.  Two  or 
three  times.  Well,  what  was  the  trouble  the 
first  time?  (Objected  to  as  incompetent,  Ir- 
relevant, and  immaterial,  and  not  proper 
cross-examination,  and  assigned  as  miscon- 
duct The  Court:  The  objection  is  over- 
ruled. 5Ir.  Murphy:  An  exception.)  A. 
The  first  time?  Mr.  Dunne:  Yes.  A.  1 
think  it  was  driving  in  a  buggy  one  night 
There  was  some  yoimg  fellow  hired  a  buggy 
that  I  know,  and  I  got  into  the  buggy,  and 
he  bad  it  out  all  day,  and  I  got  in  that  night, 
and  rode  an  hour  with  him,  and  the  man  that 
owned  the  buggy  had  him  arrested,  and  they 
arrested  me  with  him.  Q.  What  was  the 
trouble  the  second  time?  (Objected  to  as  Ir- 
relevant, Immaterial,  and  incompetent,  and 
not  proper  croes-examinntion,  and  assigned  as 
misconduct  The  Court:  The  objection  Is 
overruled.  An  exception  was  taken.)  A.  I 
don't  remember  exactly  what  I  did  get  ar- 
rested for.  It  was  nothing  serious,  I  know. 
Only  a  misdemeanor,  whatever  it  was.  Q. 
Well,  don't  you  remember  what  the  trouble 
was?  (Objected  to  as  incompetent,  irrele- 
vant, and  immaterial,  and  not  proper  cross- 
examination,  and  not  the  best  evidence.  The 
objection  was  overruled  and  an  exception 
taken.)  A.  I  think  I  was  arrested — ^I  don't 
know — ^It  was  battery  I  believe.  I  don't  re- 
member the  time  exactly.  I  could  not  tell 
;ou  about  the  time,  or  anywhere  near  the  ex- 
act time.  It  must  have  been  six  or  seven 
months  before  George  Rice  was  shot"  These 
mllngs  of  the  court  on  the  cross-examination 
of  the  defendant  are  assigned  as  error. 

It  is  too  well  settled  to  require  the  cita- 
tion of  authorities  that,  upon  the  trial  of 
one  accused  of  a  crime,  evidence  of  other 
specific  wrongful  acts,  not  pertinent  to  the 
issue  on  trial.  Is  not  admissible,  and  also  that 
a  witness  cannot  be  impeached  by  evidence 
of  particular  wrongful  acts,  except  that  it 
may  be  shown  tliat  be  has  been  convicted 
of  a  felony.  Most  of  the  many  cases  cited 
by  learned  counsel  for  defendant  go  to  one 
or  both  of  these  rules,  neither  of  which  was 
violated  by  the  cross-examination  in  ques- 
tion. While,  under  our  law,  a  defendant 
cannot  be  compelled  to  testify,  if  he  does 
become  a  witness  and  testify  in  his  own  be- 
half, he  may  be  cross-examined  "as  to  all 
matters  about  which  he  was  examined  in 
chief."  Section  1323,  Pen.  Code.  The  prop- 
er limits  of  the  cross-examination  are  deter- 
mined by  the  scope  of  the  direct  examlna' 
tlon,  and  so  long  as  the  cross-examination 
is  limited  to  the  subject-matter  of  the  direct 
examination  it  is  allowable.  The  cross-ex- 
amination in  question  did  not  go  beyond  the 


matters  covered  by  the  direct  examination. 
The  plain  object  of  the  direct  examination 
was  to  show  that  the  defendant  was  a  peace- 
able, Industrious  young  man,  who  had  never 
before  even  been  accused  of  crime,  and  the 
effect  of  the  testimony  given  thereon  was 
that  be  never  before  liad  been  accused  of 
crime,  or  had  been  in  any  trouble  with  the 
authorities,  except  in  the  single  case  when 
he  was  fined  five  dollars  for  disturbing  the 
peace.  It  would  be  altogether  too  narrow 
a  construction  of  the  direct  examination  to 
hold  otherwise.  This  being  the  proper  con- 
struction, the  people  had  the  right  on  cross- 
examination  to  draw  out  anytliing  which 
would  tend  to  contradict  the  evidence  ad- 
duced on  the  direct  examination,  or  weaken 
or  modify  its  effect  See  People  t.  Oalla- 
gher,  100  Cal.  466,  475,  35  Pac.  80.  We  can- 
not say  that  the  cross-examination  was  not 
fully  Justified  by  the  direct  examination. 
The  only  California  case  to  which  we  have 
been  cited  that  presents  the  precise  question 
here  involved  is  that  of  People  v.  Fong 
Ching,  78  Cal.  169,  20  Pac.  396,  where  the 
defendant  was  asked  on  cross-examination 
if  he  had  ever  been  arrested  before.  This 
court  said:  "The  cross-examination  of  the 
defendant  was  certainly  very  broad;  but,  aa 
he  testified  in  chief  about  Ills  birth,  parent- 
age, education,  and  business,  we  cannot  say 
that  he  did  not  open  the  door  wide  enough 
to  Justify  what  followed  in  the  cross-exam- 
ination." Appellant's  counsel  suggests  that 
as  the  question  in  the  Fong  Ching  Case  was 
answered  in  the  negative,  no  liarm  could 
have  resulted.  This  court,  however,  did  not 
put  its  decision  upon  the  ground  of  want  of 
injury,  but  disposed  of  it  in  the  words  above 
set  forth.  The  direct  examination  in  the 
case  at  bar  was  much  broader  in  its  scope 
than  that  in  the  Fong  Ching  Case. 

It  is  urged  in  appellant's  reply  brief  tbat 
the  evidence  given  by  defendant  on  his  ex- 
amination in  chief  was  absolutely  Irrelevant 
incompetent  and  immaterial,  and  that  the 
people  had,  therefore^  no  right  to  cross-ex- 
amine him  thereon;  the  claim  being  that 
the  presumption  of  the  good  character  of  the 
defendant  as  to  the  traits  Involved  in  the 
charge  can  be  supported  only  by  evidence 
of  his  general  reputation.  It  cannot  be  said 
that  the  evidence  on  direct  examination  was 
either  Irrelevant  or  immaterial  to  the  issue. 
While  it  would  be  a  harsh  rule  that  would 
forbid  the  usual  practice  of  allowing  one  on 
trial  for  a  crime  to  testify,  if  he  so  desires, 
tbat  he  has  led  a  decent,  industrious  life  and 
has  never  before  been  even  accused  of  crime, 
for  such  evidence  certainly  tends  to  show 
good  character,  still,  if  it  be  conceded  that 
that  is  not  the  proper  way  under  the  rules 
of  evidence  to  show  good  character,  and  such 
testimony  is  nevertheless  allowed,  it  Is  prop- 
er subject-matter  for  cross-examination.  If 
a  def  eudaut  docs  not  choose  in  his  direct  ex- 
amination to  enter  upon  matters  relating  to 
bla  previous  liistory,  the  prosecution  capnot 
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commence  any  Inquiry  In  regard  thereto,  ex- 
cept as  to  the  single  case  of  a  previons  con* 
vlctlon  of  a  felony;  but,  If  he  voluntarily 
opens  the  door  to  his  past  and  testifies  re- 
garding the  same  for  the  pnrxwse  of  show- 
ing his  good  character,  he  cannot  complain 
of  any  cross-examination  that  Is  limited  to 
the  scope  of  his  direct  examination  thereon. 

6.  The  following  instnictions  were  request- 
ed by  the  defendant:  "(11a)  It  is  no  offense 
against  the  law  to  go  and  see  a  fist  fight, 
or  what  is  commonly  called  a  'scrap,'  so  long 
as  nothing  more  than  this  is  done,  (lib) 
It  is  not  against  the  law  to  go  and  see  even 
a  crime  committed,  so  long  as  there  Is  no 
participation  in  its  commission;  that  is,  noth- 
ing ia  done  or  said  to  aid  or  abet  In  the  per- 
petration, (lie)  Whatever  may  be  said  of 
the  propriety  of  a  citizen  looking  on  and  not 
Interfering  with  the  commission  of  a  crime 
committed  in  his  Immediate  view  and  pres- 
ence, yet  the  law  does  not  make  him  an- 
swerable for  so  doing,  (lid)  In  this  case. 
If  you  have  a  reasonable  doubt  as  to  Buck- 
ley's saying  or  doing  anything  towards  caus- 
ing the  death  of  Mr.  Rice,  it  Is  your  duty 
to  give  him  the  benefit  of  the  doubt"  The 
court  refused  to  give  any  of  these,  and  such 
refusal  is  assigned  as  error. 

Although  there  would  have  been  no  harm 
done  in  giving  it,  the  subject-matter  of  the 
fourth  of  these  requested  instructions  (lid) 
was  fully  and  fairly  covered  by  other  instruc- 
tions given  by  the  court  As  to  the  other 
three,  we  see  no  error  In  the  action  of  the 
court  It  may  be  that  as  mere  abstract  prop- 
ositions of  law,  they  are  correct;  but  as  mere 
abstract  propositions  of  law  they  apparent- 
ly bear  no  direct  relation  to  the  particular 
charge  contained  in  the  Information.  The 
charge  here  was  that  the  defendant  had  will- 
fully, unlawfully,  and  with  malice  afore- 
thought killed  a  human  being,  and  questions 
as  to  whether  the  law  makes  It  an  offense 
for  one  "to  go  and  see  a  fist  fight"  or  "to 
go  and  see  even  a  crime  committed,"  or  "to 
look  on  and  not  Interfere  with  the  commis- 
sion of  a  crime  committed  in  his  Immediate 
view  and  presence,"  were  immaterial.  The 
defendant  was  not  charged  with  any  such 
offense,  but  was  charged  with  having  will- 
fully and  with  malice  aforethought  killed 
Rice.  The  theory  of  the  prosecution  was 
that  he  actually  fired  the  shots  that  caused 
the  death  of  Rice,  and  there  was  apparently 
no  claim  or  pretense  that  he  was  guilty  of 
the  offense  charged  by  reason  of  being  mere- 
ly present  at  the  scene  of  the  crime,  or  un- 
less he  bad  actually  fired  the  shot^.  The 
jury  were  fully  and  correctly  Instructed  as 
to  what  was  essential  to  render  the  defend- 
ant guilty  of  the  offense  charged,  viz.,  the 
murder  of  Rice;  and  probably,  If  a  proper 
instruction  directly  bearing  upon  the  ques- 
tion as  to  what  was  necessary  to  make  de- 
fendant a  party  to  the  homicide,  within  the 
meaning  of  the  law,  had  been  requested  by 
blm,  It  would  have  been  given,  notwithstand- 


ing the  fact  that  the  subject-matter  was  fair- 
ly covered  by  other  instructions. 

6.  The  following  Instrnction  requested  by 
defendant  was  refused,  viz.:  "(7)  With  re- 
spect to  all  verbal  admissions.  It  may  be  ob- 
served that  they  ought  to  be  received  with 
great  caution.  The  evidence,  consisting,  as 
It  does.  In  the  mere  repetition  of  oral  state- 
ments, is  subject  to  much  Imperfection  and 
mistake;  the  party  himself  either  being  mis- 
informed, or  not  having  clearly  expressed  his 
own  meaning,  or  the  witness  having  misun- 
derstood him.  It  frequently  happens,  also, 
that  the  witness,  by  unintentionally  altering 
a  few  of  the  expressions  really  used,  gives  an 
effect  to  the  statement  completely  at  variance 
with  what  the  party  actually  did  say."  In 
this  the  court  did  not  err.  The  question  as 
to  the  propriety  of  giving  any  requested  In- 
struction on  the  subject  of  oral  admissions  Is 
not  here  involved.  The  Instruction  requested 
went  far  beyond  the  language  of  subdivision 
4  of  section  2061,  Code  Civ.  Proc,  which  sim- 
ply provides  that  the  jury  is  to  be  instructed 
upon  all  proper  occasions  "that  the  testimony 
of  an  accomplice  ought  to  be  received  with 
distrust,  and  the  evidence  of  the  oral  admis- 
sions of  a  party  with  caution,"  and  was  prac- 
tically the  same  instruction  held  to  be  erro- 
neous in  Kauffman  v.  Maier,  94  Cal.  269,  283, 
29  Pac.  484, 18  L.  R.  A.  124,  as  being  in  viola- 
tion of  the  constitutional  provision  that 
"judges  Shall  not  charge  juries  with  respect 
to  matters  of  fact"  Const  art  6,  i  19. 
There  can  be  no  doubt  as  to  the  correctness  of 
that  decision.  See,  also,  People  v.  Rodley, 
131  Cal.  240,  258,  63  Pac.  351.  The  cases 
dted  by  defendant  viz..  People  v.  Bonney, 
98  Cal.  278,  38  Pac.  98;  People  v.  Strybe,  36 
Pac.  3,  and  People  v.  Silva,  121  Cal.  668,  54 
Pac.  146,  were  all  cases  where  the  proposed 
Instruction  was  limited  to  the  language  of 
the  statute. 

7.  One  of  the  grounds  of  the  motion  for  a 
new  trial  was  that  new  evidence  had  been 
discovered  material  to  the  defendant  and  ma- 
terially In  favor  of  his  Innocence,  which  he 
could  not  with  reasonable  diligence  have  dis- 
covered and  produced  at  the  trial.  It  may  be 
conceded  that  the  affidavits  show  that  the 
newly  discovered  evidence  could  not  with  rea- 
sonable diligence  have  been  discovered  and 
produced  at  the  trial.  A  new  trial  should 
not  however,  be  granted  upon  the  ground  of 
newly  discovered  evidence,  unless  the  show- 
ing as  to  such  newly  discovered  evidence  is 
sufilciently  strong  to  render  a  different  result 
probable.  The  question  as  to  whether  such  a 
showing  is  made  is  one  that  ia  addressed  to 
the  sound  legal  discretion  of  the  trial  court 
and  the  actlor  of  that  tribimal  In  regard 
thereto  will  not  be  disturbed,  except  in  cases 
of  manlfes  abuse.  See  People  v.  De  Mas- 
ters, 109  Cal.  607,  42  Pac.  236;  Oberlander  v. 
Flxen  &  Co.,  129  Cal.  690,  62  Pac.  2M.  We 
have  carefully  examined  the  affidavits  pre- 
sented on  the  motion  for  new  trial,  and  we 
cannot  say  that  It  Is  clear  that  the  proposed 
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liTidencc  wonid  render  a  different  resnlt  prob- 
able;    We  therefore  cannot  Interfere  with  the 
action  of  the  trial  court 
Tbe  Judgment  and  order  are  affirmed. 

We  concnr:  VAN  DTKK,  J.;  SHAW,  J.? 
MtFARLAND,  J.;   HENSHAW,  J. 

LORIOAN,  J.  I  concur  fully  in  the  fore- 
going opinion  of  Justice  ANQQLLOTTI,  ex- 
cq>t  that  I  am  not  disposed  to  hold  that  the 
glTlng  of  an  Instruction  as  to  verbal  admls- 
8loD8  is  Tiolative  of  the  constitutional  provl- 
lioD  that  "judges  shall  not  charge  Juries  with 
respect  to  matters  of  fact"  On  that  point  I 
accord  with  the  declaration  in  People  t.  War> 
drip,  141  Cal.  232,  74  Pac.  744  (In  the  opin- 
ion by  tbe  court  on  rehearing  I  did  not  par- 
ticipate), that  such  an  instruction  "states  a 
mere  commonplace  witUn  the  general  knowl- 
edge of  Juries,  and  we  do  not  think  that 
either  the  giving  or  tbe  refusing  of  such  an 
Instruction  would  warrant  reversaL"  I  think 
that  this  sufficiently  disposes  of  such  an  in- 
fltractioo,  and  I  am  not  inclined  to  go  fur- 
tlier. 

BKATTT,  C.  J.  1  concur  in  the  Judgment 
and  in  the  opinion  of  Justice  ANGBLLOTTI. 
With  respect  to  tl>e  point  adverted  to  in  the 
concurring  opinion  of  Justice  LORIQAN  I 
take  this — the  first  proper — occasion  to  re- 
tract my  concurrence  in  what  was  said  in  re- 
sponse to  tbe  petition  for  a  rehearing  in  the 
case  of  People  v.  Wardrlp,  141  Cal.  233,  74 
Pac  744.  I  am  satisfied,  upon  further  reflec- 
tion, that  the  statute  providing  that  the  Jury 
are  on  all  proi)er  occasions  to  be  instructed 
that  the  testimony  of  an  accomplice  ought  to 
be  viewed  with  distrust  and  the  evidence  of 
tbe  oral  admission  of  a  party  with  caution 
(Code  Civ.  Proc.  {  2061),  is  not  unconstitu- 
tional. Tbe  power  of  the  Legislature  to  de- 
termine what  is  or  is  not  competent  evidence 
in  civil  or  criminal  cases  la  unquestionable. 
A  law  which  absolutely  disqualified  an  ac- 
complice, or  excluded  all  evidence  of  the  oral 
admissions  of  a  party,  would  be  free  from 
any  constitutional  objection;  and  if  this  is 
■0 — ^if  such  evidence  could  be  made  absolute- 
ly incompetent — it  seems  clearly  to  follow 
that  its  admission  may  be  made  subject  to 
any  reasonable  condition  which  the  Legisla- 
ture may  see  fit  to  prescribe.  To  require  the 
court  to  Instruct  the  Jury  on  all  proper  occa- 
Biona  to  view  the  testimony  of  an  accomplice 
with  distrust  or  the  evidence  of  oral  admis- 
sions of  a  party  with  caution,  is  not  to  charge 
the  jnry  as  to  matters  of  fact  but  merely  to 
state  the  condition  upon  which  the  Jury  is  per- 
mitted to  hear  that  class  of  evidence.  I  also 
think  that  the  allowance  of  these  instructions 
is  obligatory  in  every  proper  case,  and  that  it 
is  prejudicial  error  to  refuse  them,  when  re- 
quested by  a  party  against  whom  such  evi- 
dence baa  been  given.  In  tliis  case,  however, 
tlie  instructions  requested  contained  a  num- 
^tt  of  matters  In  addition  to  the  require- 
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menta  of  the  statute,  and  In  tbe  nature  of  an 
argument  upon  the  evidencev  and  were  for 
that  reason  objectionable. 


143  Cal.  394 
PEOPLE  ▼.  DONNOLLT.    (Cr.  1,077.)* 
(Supreme  Court  of  California.     June  1,  1904.) 

IIUBDEB — CONSPIBACT    —    ADMISSIDILITY — SUF- 
HOIEMCT — WITNESSES— CROSS-EXAM- 
INATION—IN8TEUCTI0NS. 

1.  Bvidence  in  a  prosecution  for  murder  ex- 
amined, and  held  to  so  show  that  defendant 
conspired  with  the  person  who  killed  decedent 
as  to  sustain  a  verdict  of  guilty. 

2.  Tliougli  as  general  rule  no  testimony  of  the 
acts  of  alleged  conspirators  can  be  shown  until 
the  conspiracy  has  been  first  established,  it  is 
not  error  to  admit  evidence  of  tbe  acts  of  the 
alleged  conspirators  before  the  conspiracy  ia 
established. 

3.  A  verdict  in  a  criminal  case  supported  by 
sufficient  evidence  is  conclusive  in  the  Supreme 
Court 

4.  The  lanrnage  of  the  court  in  passine  on 
the  admissibility  of  evidence  showing  the  night 
of  two  of  defendant's  alleged  co-conspirators  in 
the  commission  of  the  crime  charged,  that  "two 
pei-aons  who  were  claimed  to  have"  run  down  a 
certain  street,  etc,  was  not  a  charge  on  the 
weight  of  the  evidence. 

6.  On  a  trial  for  the  murder  of  a  machinist 
who  continued  to  work  during  a  strike,  it  was 
shown  by  a  witness  for  defendant  that  the 
strike  of  defendant's  organisation  continued  up 
to  a  few  days  before  the  killing,  and  that  there 
had  been  no  connection  between  the  machinists' 
union  and  the  union  to  which  defendant  be- 
longed. Held  proper  to  show,  on  the  cross- 
examination  of  the  witness,  that  there  bad  been 
a  general  strike  in  which  defendant's  union  was 
involved,  and  that  while  these  strikes  were  on 
decedent  continued  to  work,  contrary  to  the 
policy  with  which  defendant's  union  liad  be- 
oome  identified. 

C.  The  refusal  to  give  instructions  on  mere 
abstract  propoeitlons  having  no  relation  to  the 
facts  of  the  case  is  not  error. 

7.  The  refusal  to  give  instructions  covered  by 
the  court's  charge  is  not  error. 

Beatty,  G.  J.,  dissenting. 

In  Banc.  Appeal  from  Superior  Court, 
City  and  County  of  San  Francisco;  William 
P.  Lawlor,  Judge. 

Charles  Donnoliy  was  convicted  of  murder, 
and  he  appeals.    Ailirmed. 

H.  W.  Button  (M.  J.  Kuhl  and  J.  J.  Bar- 
rett ot  counsel),  for  appellant  U.  S.  Webb, 
Atty.  Gen.,  and  C.  N.  Post  Asst  Dep.  Atty. 
OoL,  for  the  People. 

VAN  DYKE,  J,  Tbe  appellant  William 
Buckley,  Thomas  Moran,  and  Edward  Dun- 
can were  Informed  against  Jointly  by  the  dis- 
trict attorney  for  the  crime  of  murder.  In 
accordance  with  appellant's  demand,  he  was 
tried  separately,  and  was  convicted  of  mur- 
der in  the  second  degree.  He  moved  for  a 
new  trial,  which  was  denied,  and  was  sen- 
tenced to  17  years'  imprisonment  in  the  state 
prison.  He  appeals  from  tbe  judgment  and 
tbe  order  denying  a  motion  for  a  new  trial. 

The  first  point  made  by  the  appellant  and 
the  one  apparently  upon  which  he  most  re- 
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H«fl^  ia  tbat  the  evidence  Is  Insufflcient  to 
Bopport  the  verdict  and  Judgment.  The  evi- 
dence was  indirect  or  circumstantial.  The 
facts  concerning  the  homicide  are  as  fol- 
lows: On  October  11,  1901,  George  W.  Rice, 
a  machinist  employed  at  the  Golden  State 
&  Miners'  Iron  Works,  in  San  Francisco,  was 
shot  and  killed  Just  as  he  had  alighted  from 
a  street  car  at  the  corner  of  Howard  and 
Twentieth  streets,  and  was  about  to  proceed 
to  his  home  near  by,  after  his  day's  work. 
The  evidence  showed  beyond  a  doubt  that  the 
death  of  Rice  was  not  the  result  of  a  sudden 
encounter,  or  heated  quarrel,  but  was  one 
of  preconcert  and  prearrangement  among 
several  parties.  At  half-past  5  o'clock  on  the 
afternoon  of  the  day  of  the  shooting  Rice 
quit  work  for  the  day,  and  took  the  west- 
bound Howard  Street  car  at  the  comer  of 
First  and  Howard  streets,  and  rode  on  this 
car,  as  already  stated,  as  far  as  Twentieth 
street,  where  he  alighted.  He  had  no  sooner 
stepped  from  the  car,  at  the  comer  of  How- 
ard and  Twentieth  streets,  when  another  per- 
son who  got  off  at  the  same  time  ran  for- 
ward and  felled  him  to  the  ground  with  a 
club,  and  another  person  from  the  car  fol- 
lowed and  shot  the  prostrate  man  three  or 
four  times.  The  man  who  shot  and  the  man 
who  clubbed,  and,  according  to  the  testimony 
of  some  of  the  witnesses,  a  third  man.  Im- 
mediately ran  down  Twentieth  street,  turn- 
ing the  comer  of  Shotwell  towards  Nine- 
teenth street;  Buckley  and  Moran  being 
Identified  as  two  of  the  parties  who  thus  ran 
away.  When  the  defendant  was  arrested, 
the  next  morning,  he  admitted  to  the  ofQcers 
that  be  had  been  with  Buckley,  Moran,  aad' 
Duncan  in  Maloney's  saloon,  at  the  comer 
of  Brannan  and  Zoe  streets,  on  the  after- 
noon of  the  killing,  and  that  they  all  left 
the  saloon  together  between  4  and  5  o'clock, 
and  that  he  went  as  far  as  Third  and  Bran- 
nan,  but  denied  that  be  had  gone  out  with 
them  on  the  Howard  Street  car.  He  was 
then  told  that  Buckley  had  said  that  he  had 
gone  out  with  them,  but  he  denied  that  he 
had.  When  taken  to  the  city  prison  he  was 
confronted  with  Buckley,  whereupon  Buck- 
ley repeated  what  he  had  told  the  officers, 
that  Donnolly  had  gone  out  to  Twentieth 
and  Howard  streets  with  them,  and  there- 
upon defendant  admitted  in  terms  that  he 
had  told  the  officers  a  lie,  and  that  he  did 
go  out  on  the  Howard  Street  car  with  Buck- 
ley and  Moran,  but  that  when  they  got  out 
to  Howard  and  Twentieth  streets  he  heard 
some  shots  fired,  but  claimed  he  did  not 
know  who  fired  the  shots.  It  further  ap- 
pears that  defendant  was  a  member  of  the 
Pacific  Coast  Marine  Firemen's  Union  for 
some  time  during  the  year  1901,  including 
the  month  of  September  and  up  to  the  2u 
day  of  October,  and  that  during  the  whole 
of  this  time  the  members  of  that  union  were 
out  on  a  strike.  There  was  at  the  time  a 
general  strike  of  the  City  Front  Federation. 
On  October  11th  there  was  a  strike  among 


the  machinistB  of  San  Francisco,  including 
the  employes  of  the  Golden  State  &  Miners' 
Iron  Works,  and  such  strike  had  been  actlr* 
from  the  preceding  May.  It  appears  tbat 
Rice  did  not  go  out  on  this  strike,  but  that 
during  the  pendency  of  the  strike  and  up  to 
the  time  of  his  death  be  kept  on  working 
as  a  machinist  at  the  Golden  State  &  Min- 
ers' Iron  Works.  It  is  strongly  contended 
on  behalf  of  the  aj^ellant,  from  all  that  ap- 
pears in  the  evidence,  he  may  have  been  an 
innocent  passenger  on  the  Howard  Street 
car  at  the  time,  and  have  been  simply  a  wit- 
ness to  the  killing  of  Rice,  without  having 
taken  any  part  therein,  the  same  as  other 
passengers  on  the  car.  But  it  appears  from 
his  own  admission  that  he  was  in  company 
with  the  proved  conapirators  Buckley  and 
Moran,  and  a  third  man  by  the  name  of 
Duncan,  at  a  given  saloon  on  the  afternoon 
of  the  murder,  and  remained  In  their  compa- 
ny at  the  saloon  until  5  o'clock  or  there- 
abouts; that  he  left  the  saloon  in  their  com- 
pany, and  that  he  rode  out  on  the  Howard 
Street  car  with  Buckley  and  Moran  to  the 
scene  of  the  shooting;  and  that  they  all  left 
the  car  at  the  time  of  the  shooting.  He  cer- 
tainly was  a  member  of  the  party  or  com- 
pany of  men  who  boarded  Rice's  car,  and 
rode  on  that  car  to  Twentieth  and  Howard 
streets,  where  Rice  was  assassinated.  Buck- 
ley and  Moran,  as  the  evidence  proved,  went 
to  Howard  and  Twentieth  streets  for  the 
purpose  of  murdering  Rice,  and  Donnolly 
was  in  their  company  and  went  with  them, 
and  he  belonged  to  a  union  tliat  had  been 
on  strike,  whereas  Rice,  on  the  contrary, 
refused  to  go  out  on  strike  and  continued 
at  work.  If  the  defendant  in  this  case  had 
been  simply  a  passenger  on  the  car,  innocent 
of  any  intended  crime,  he  certainly  would 
have  had  no  reason  for  denying  that  be  bad 
gone  out  as  he  did;  but,  when  confronted  by 
Buckley  and  Moran,  the  proved  conspirators, 
he  was  driven  to  the  necessity  of  admitting 
the  truth  of  the  statement  of  Buckley  that 
he  had  accompanied  them  out  there.  From 
these  circumstances  the  Jury  had  a  right  to 
infer  that  It  was  the  sense  of  his  own  guilt 
that  compelled  him  to  deny  that  he  went 
out  with  the  other  parties,  and  that  he  was 
one  of  tbe  party  that  committed  the  crime. 
The  ponderous  transcript  of  the  testimony 
and  proceedings  In  this  case  contains  in- 
numerable objections  on  the  part  of  defend- 
ant's counsel  to  testimony  in  reference  to 
certain  facts  from  which  a  conspiracy  might 
be  Inferred,  on  the  ground  that  the  ultimatt^ 
fact  of  conspiracy  should  first  be  established. 
In  appellant's  brief  his  counsel  says:  "Dur- 
ing the  admission  of  the  testimony  for  tbe 
prosecution,  defendant  In  the  case  of  eac& 
witness  made  a  motion  to  strike  out  the 
whole  thereof,  on  the  ground  that  no  con- 
nection had  been  shown  between  the  testi- 
mony of  the  witness  and  the  defendant,  and 
In  each  case  an  adverse  ruling  waf  made  by 
the  court  and  exception  taken."    There  are 
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over  600  objections  to  mllngs  and  exceptions' 
tbereto  Involved  In  the  numerous  motions  to 
strike  oat,  scattered  through  the  transcript, 
which  is  composed  of  over  600  pages,  and 
it  would  accomplish  no  good  purpose  to 
notice  them  In  detail.  They  are  all  on 
the  line  as  above  stated — that  no  testi- 
mony at  all  could  be  Introduced  until  the 
conspiracy  had  been  first  established.  The 
general  rule  is  undoubtedly  as  claimed  by 
appellant,  and,  when  practicable,  should  be 
followed;  but,  as  has  been  held  by  this 
court,  the  order  of  evidence  In  this  respect 
Is  not  mandatory,  and,  under  the  circum- 
stances, the  course  adopted  by  the  court  be- 
low In  this  case  has  been  often  approved. 
People  V.  Fehrenbach,  102  Cal.  394,  36  Pac. 
6T8;  People  v.  Daniels,  105  Cal.  2C2,  38  Pac. 
720;  People  v.  Van  Horn,  119  Cal.  330.  61 
Pac.  538;  People  v.  Compton,  123  Cal.  408, 
56  Pac.  41.  The  ultimate  fact  here,  of  course, 
was  the  conspiracy  on  the  "part  of  the  de- 
fendant, with  the  other  parties  named,  in 
the  commission  of  the  crime;  but  It  is  not 
necessary.  In  order  to  establish  that  fact, 
to  prove  that  the  parties  met  and  actually 
agreed  to  Jointly  undertake  such  criminal 
action.  From  the  secrecy  with  which  un- 
lawful undertakings  are  adopted,  it  would 
be  generally  impossible  to  make  such  proof 
by  direct  testimony.  Evidence  is  Indirect  as 
well  as  direct,  consisting  of  inferences  and 
presumptions,  and  It  is  code  law  that  upon 
the  trial  of  a  case  evidence  may  be  given 
of  any  facts  from  which  the  facts  in  issue 
are  presumed  or  are  logically  inferable; 
and  the  jury  by  the  exercise  of  their  judg- 
ment or  reason,  warranted  by  a  considera- 
tion of  the  usual  propensities  or  passions 
of  men,  may  make  such  deductions  or  draw 
such  inferences  from  the  facts  proven  as  will 
establish  the  ultimate  fact  or  facts  In  Issue. 
Code  Civ.  Proc.  fS  182C,  1831,  1832,  1870, 
subd.  15,  and  sections  1957-1960.  From  all 
the  facts  and  circumstances  disclosed  In  this 
case  on  the  trial  of  the  defendant.  It  cannot 
be  said  that  there  was  not  Evidence  from 
which  the  jury  could  draw  the  Inference,  or 
find  the  nlUmate  fact  of  a  conspiracy  on  the 
part  of  the  defendant ;  and,  as  said  In  People 
T.  Fitzgerald,  138  Cal.  40,  70  Pac.  1015: 
"Where  there  Is  evidence  to  sustain  the  ver- 
dict a  question  of  law  cannot  arise,  but  only 
in  a  case  where  there  is  in  effect  an  entire 
lack  of  evidence."  Therefore,  the  verdict  of 
the  jury  In  this  case  Is  conclusive,  as  the 
Jurisdiction  of  this  court  In  criminal  cases  Is 
limited  to  questions  of  law  alone. 

The  language  of  the  court  In  passing  on 
the  admissibility  of  the  testimony  showing, 
the  flight  of  Buckley  and  another  of  the  con- 
spirators is  not  subject  to  the  objection  that 
it  charged  on  the  weight  of  evidence.  What 
the  court  said  was:  "Two  pendens  who 
were  'claimed'  to  have  run  down  Twentieth 
Street" 
,  The  court  did  not  err  In  admitting  testi- 


mony regarding  the  club,  or  In  admitting  the 
clQb  itself  in  evidence.  It  was  sufflcient  to 
Identify  it  to  warrant  Ita  admission  as  evi- 
dence. 

It  was  not  error  to  admit  the  dying  declara- 
tions of  the  deceased,  and  the  testimony 
of  the  witness  Duke  concerning  the  same. 
The  foundation  for  the  admission  of  bis  dy- 
ing declarations  was  sufficiently  laid. 

The  testimony  of  Eriine  Piatt,  given  before 
the  committing  magistrate,  was  properly  ad- 
mitted, the  foundation  therefor  having  first 
been  laid.  The  objections  to  the  transcrip- 
tion of  the  stenographer's  notes  are  entirely 
too  hypercritical  for  practical  punwses.  The 
stenographer,  instead  of  actually  typewrit- 
ing a  portion  of  the  shorthand  notes,  dic- 
tated the  same  to  a  typewriter,  which  seems 
to  be  a  customary,  if  not  the  usual,  practice, 
and  which  expedites  the  transcription  as  well 
for  the  benefit  of  one  side  as  the  other.  Be- 
sides, It  seems  he  compared  the  work  of  the 
typewriter  with  his  notes,  and  personally 
satisfied  himself  that  the  transcription  was 
correct,  except  In  the  matter  of  some  trifling 
mistakes.  But  a  full  discussion  of  this  ob- 
jection win  be  found  in  the  case  of  People  v. 
Buckley  (Just  filed)  77  Pac.  169,  to  which 
reference  Is  made. 

The  court  did  not  erf  In  sustaining  the  ob- 
jections to  the  questions  asked  on  cross-ex- 
amination of  the  witness  Cleve.  There  is 
nothing  In  the  direct  examination  justifying 
the  cross-examination  attempted  to  be  made. 

Appellant  excepts  to  the  cross-examina- 
tion of  the  witness  Bell  upon  the  question 
of  the  strike.  It  was  shown  by  that  witness 
that  the  strike  of  Donnolly's  organization 
was  in  effect,  up  to  the  2d  of  October,  a  few 
days  before  the  killing  of  Rice,  and  that  the 
machinists'  strike  was  still  on  When  the 
homicide  occurred.  On  tlie  direct  examina- 
tion appellant  brought  out  in  the  tc^stiuiouy 
of  Bell  that  Donnolly  in  1000  w^ent  North  in 
a  Blilp  called  the  Valencia,  that  he  was  a 
member  of  the  firemen's  union,  and  that 
when  he  came  back  from  the  North  he  was 
reinstated  in  the  union.  In  which  he  had 
been  in  bad  standing  in  the  early  part  of  the 
year.  Further,  on  direct  examination  on  be- 
half of  the  defendant.  It  was  brought  out 
that  there  had  been  no  connection  or  business 
transaction  between  the  Golden  State  &  Mi- 
ners' Iron  Works,  where  Ulce  had  been  em- 
ployed, and  the  union  to  which  Donnolly  be- 
longed. Upon  cross-examination  it  became 
Important  to  show  tliat  there  had  been  a 
general  strike  on  the  city  front,  in  which 
Donnolly's  union  was  involved,  and  also  a 
machinists'  strike,  and  that  while  these 
strikes  were  on  the  Golden  State  &  Miners' 
Iron  Works  was  employing  men  like  Rice, 
who  would  not  join  in  the  strike,  and  that 
nice  himself  was  a  nonstrikSng  UHicliinist, 
and  occupying  a  position  and  pursuing  a 
policy  hostile  to  the  general  attitude,  and 
out  of  line  with    the  general  position  and 
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policy  with  which  Donnolly's  anion  had  be- 
come Identified;  In  other  words,  that  there 
was  an  antagonism  and  opposition  prevailing 
between  them. 

Some  50  Instructions  were  offered  on  the 
part  of  the  defendant  Most  of  them  were 
refused,  and  a  few  modified  as  given  by  the 
court  Many  of  the  instructions  were  upon 
mere  abstract  propositions  having  no  rela- 
tion to  the  facts  of  the  case  as  shown  by  the 
evidence,  and  others  were  entirely  mislead- 
ing or  unnecessary,  being  covered  by  the 
charge  given  by  the  court  We  have  exam- 
ined them  quite  carefully  and,  without  con- 
sidering them  here  In  detail,  it  is  sufiEIcient 
to  say  that  we  can  see  no  error  on  the  part 
of  the  court  In  so  refusing  or  modifying  the 
instructions  asked.  In  the  charge  of  the 
court  the  case  was  fully  and  fairly  present- 
ed to  the  jury,  in  fact,  so  fairly  presented 
and  so  favorably  to  the  defendant  that  no 
objection  seems  to  be  raised  thereto  in  appel- 
lant's brief  on  the  appeal. 

The  Judgment  and  order  appealed  from  are 
affirmed. 

We  concur:  McFARLAND,  J.;  liOEIGAN, 
J.;  SHAW,  J.;  HENSHAW,  J. 

ANGELLOTTI,  J.  I  concur  In  the  Judg- 
ment, and  generally  in  what  is  said  in  the 
opinion  of  Mr.  Justice  VAN  DYKE.  It  being 
clearly  shown  that  the  death  of  Rice  was  not 
the  result  of  a  sudden  encounter,  but  was 
one  of  preconcert  and  prearrangement,  I  am 
of  the  opinion  that  the  evidence  was  sufll- 
dent  to  sustain  the  conclusion  of  the  Jury 
that  this  defendant  was  concerned  in  the 
commission  of  the  crime,  to  the  extent  at 
least,  of  aiding  and  abetting  In  such  com- 
mission. 

BEATTY,  C.  3.  I  dissent  Among  the 
Instructions  requested  by  the  defendant  and 
refused  by  the  court  there  were  two  that 
correctly  stated  the  law  applicable  to  the 
case  made  by  the  evidence,  and  for  which 
nothing  equivalent  was  presented  as  a  sub- 
stitute in  the  charge  of  the  court  They 
were  the  following:  "Where  persons  are 
unlawfully  together,  and  have  a  concurrent 
understanding  in  the  actual  perpetration  of 
some  crime,  if  one  of  the  defendants,  of  his 
sole  volition  and  not  in  pursuance  of  the 
main  purpose,  and  in  no  way  connected  with 
what  was  actually  contemplated,  commits 
another  crime,  the  other  is  in  no  way  liable." 
"One  who  has  advised  or  encouraged  in  a 
'  misdemeanor  is  not  responsible  for  a  murder 
committed  by  his  co-conspirator  not  in 
furtherance,  but  independent,  of  the  common 
design."    (Instructions  Nos.  25  and  32.) 

The  verdict  of  the  Jury  acquits  the  de- 
fendant of  participation  In  the  deliberate 
plot  to  murder  Rice,  and  must  have  been 
founded  upon  the  unsatisfactory  state  of 
the  evidence  tending  to  connect  him  with 
the  purposes  of  Buckley  and  Moran.    There 


was  evidence  tending  to  show  that  his  object 
In  accompanying  them  to  the  scene  of  the 
murder  was  merely  to  witness  or  perhaps 
to  promote  a  "scrap" ;  in  other  words,  to  com- 
mit a  misdemeanor.  In  this  state  of  the  case 
It  was  highly  material  to  the  defense  that 
the  instructions  above  quoted  should  have 
been  given. 

It  was  also  an  error.  In  my  opinion,  to  al> 
low  the  people,  after  the  defendant  bad 
closed  his  case,  to  introduce  evidence  as  to 
his  connection  with  the  strikers.  This  evi- 
dence was  intended  to  show  a  motive  for  the 
homicide,  and  for  that  purpose  was  a  part 
of  the  opening  case.  Having  omitted  to 
make  that  a  part  of  the  case  in  the  ox)enlng, 
the  people  could  not  bring  It  In  by  way  of 
rebuttal.  It  rebutted  nothing  offered  by 
the  defendant,  for  the  utmost  effect  of  the 
evidence  offered  by  him  was  to  leave  the 
case  where  the  people  had  left  It;  that  la 
to  say,  without  any  evidence  of  any  particu- 
lar motive  on  the  part  of  the  defendant  for 
seekluj(  the  life  of  the  deceased. 


143  (Jui.  3oO 

In  re  SMITH.    (Or.  1,048.) 
(Supreme  C5ourt  of  Ciallfomia.    May  31,  1904.) 
PoucK  F0WE8— bea80nabi.i;nebs  of  kxebcise 

— ^REVIEW    BT   COUBTB-^XTalNSIO 
EVIDENCE— OAS  WOEKS. 

1.  Upon  the  filing  of  the  return  in  habeas 
corpus,  the  petition  is  treated  as  a  traverse  to 
it,  and,  if  any  of  the  matters  in  the  petition  so 
treated  are  denied,  It  is  incumbent  upon  the 
person  to  whom  the  writ  is  addressed  to  join 
issue  upon  them,  so  that,  in  the  absence  of 
such  issue  Joined,  the  facts  stated  in  the  peti- 
tion will  be  taken  as  true. 

2.  Under  Const  art.  11,  I  19,  giving  gas  com- 
panies the  privilege  of  usine  city  streets  for 
their  pipes,  etc.,  a  county  has  no  power  to 
prohibit  the  manufacture  of  gas,  though  it  may 
regulate  its  manufacture. 

8.  Under  Const  art  11,  f  11,  providing  that 
any  county,  town,  or  township  may  make  ajid 
enforce  local  police  and  sanitary  regulations,  it 
is  a  judicial  question  whether  any  particular 
regulation  of  the  right  of  a  citizen  to  pursue 
any  trade  or  business  is  a  valid  exercise  of  the 
police  power,  though  the  power  of  the  courts  to 
declare  such  regulation  invalid  will  be  exer- 
cised with  the  utmost  caution,  and  only  when 
it  is  clear  that  the  ordinance  or  law  declared 
void  passes  the  limits  of  the  police  power,  and 
infringes  on  rights  guarantied  by  the  Consti- 
tution. 

4.  In  determining  whether  a  police  regulation 
of  a  city  or  county  is  valid,  the  court  vriU 
consider  evidence  outside  the  regulation  itself. 

5.  In  determining  the  validity  of  an  alleged 
police  regulation  of  a  cit^  or  county,  the  court 
will  not  consider  the  motives  prompting  its  en- 
actment. 

6.  A  county  ordinance  made  It  a  misdemeanor 
to  erect  or  maintain  gas  works  within  a  certaia 
district.  This  district  was  sparsely  settled,  and 
contained  only  15  dwelling  bouses  in  all,  none 
of  which  were  nearer  than  300  yards  to  a  gaa 
plant  which  was  located  within  such  district 
at  the  time  the  ordinance  was  passed.  B«ld, 
that  the  ordinance  was  unreasonable  and  void. 

In  Banc.  Petition  for  habeas  corpus  by 
F.  A.  Smith  to  secure  petitioner's  release 
from  custody.    Petitioner  discharged. 
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Lynn  Helm  and  Lee,  Scott,  Bailey  &  Ohaae, 
for  petitioner.  J.  D.  Fredericks,  Dirt.  Atty., 
W.  P.  James,  Chief  Deputy  Dlst  Atty.,  and 
Davis,  Rush  &  Willis,  for  respondent 

HENSHAW,  S.  The  petitioner  is  In  cus- 
todf  for  the  alleged  Tlolatlon  of  a  criminal 
ordinance  of  the  county  of  Los  Angeles,  mak- 
ing it  a  misdemeanor  to  erect  or  maintain 
gu  works,  gas  holders,  gas  tanks,  etc.,  with- 
in a  boundary  fixed  In  the  ordinance.  Be- 
fore the  passage  of  the  ordinance,  petitioner 
and  others  had  erected  the  gas  works  within 
tbe  district  and  were  supplying  gas  to  con- 
sumers, inhabitants  of  the  cities  of  Pasadena 
and  !/»  Angeles.  After  his  works  were  so 
Id  operation  the  ordinance  in  question  was 
adopted.  Its  effect,  if  valid.  Is  to  suppress 
his  business.  In  his  petition  he  set  up,  with 
other  matters,  that  the  district  within  which 
it  is  declared  to  be  illegal  to  erect  or  main- 
tain gas  works  is  a  sparsely  settled  rural 
community  lying  bet^t'cen  tbe  cities  of  Los 
Angeles  and  South  Pasadena  on  tlte  south 
and  the  city  of  Pasadena  and  the  dty  of 
LoB  Angeles  upon  the  north,  through  tbe  cen- 
ter of  which  runs  a  wash  which  is  known 
a<  the  Arroyo  Seco.  This  wash  is  a  sandy, 
rocky  waste,  between  200  and  300  yards  in 
width,  and  constitutes  95  per  cent  of  the 
district  described  In  the  ordinance.  In  the 
Immediate  vicinity  of  the  gas  works  there 
are  no  dwelling  houses,  none  nearer  than  a 
distance  of  about  800  yards,  and  the  whole 
district  contains  only  IS  places  of  habita- 
tion. It  is  further  alleged  that  the  works 
are  safely  and  securely  o(Mutructed,  so  as 
to  be  free  from  danger  from  leakage  or  ex- 
plosion of  gas;  that  the  gas  made  is  snch 
as  is  ordinarily  dlstrlboted  to  consnmers  In 
tbe  various  cities  of  the  state;  that  it  is 
hnposslble,  owing  to  the  secure  method  of 
construction,  for  any  odors  to  escape;  and 
that  the  works  as  constructed  and  operated 
do  not  and  cannot  injuriously  affect  the 
health,  safety,  welfare,  or  comfort  of  the 
citizens  of  the  county  of  Los  Angeles,  or  of 
any  of  them.  Other  matters  are  set  forth, 
touching  the  motive  of  the  board  of  super- 
visors in  passing  tbe  ordinance;  it  being 
herein  asserted  that  it  was  passed  to  perpet- 
nate  the  monopoly  of  another  gas  company. 
Tbe  ordinance  itself  is  fully  set  forth  in  the 
petition. 

It  being  within  tbe  powers  of  the  board 
of  supervisors  in  proper  cases  to  regulate, 
or  even  to  prohibit  the  manufacture  of  gas 
within  prescribed  limits,  this  orUlnnnce  upon 
its  face  would  appear  to  be  innocuous  and 
valid.  It  became  necessary,  therefore,  for  the 
pleader  in  his  petition  to  set  forth  the  mat- 
ters dehors  the  ordinance,  by  virtue  of  which 
be  contends  that  tbe  ordinance  Is  uurea8<ni- 
able,  oppressive  and  void.  Upon  tbe  issu- 
ance of  the  writ  the  constable  made  the  re- 
turn contemplated  by  law,  showing  that  he 
held  the  petitioner  under  a  criminal  com- 
plaint and  warrant  of  arrest  upon  tbe  charge 


of  violating  tbe  ordinance.  Be  further  made 
return  that  he  had  no  information  or  knowl- 
edge of  the  other  facts  set  up  in  the  petition 
for  the  purpose  of  showing  its  unreasonable- 
ness, and  the  case  was  submitted  on  the 
theory  that  those  alleged  facts  are  true 
Under  our  practice,  upon  the  filing  of  the 
return,  the  petition  is  treated  as  a  traverse 
to  it.  Then,  If  any  of  the  matters  in  the 
petition,  so  treated  as  a  traverse  to  the  re-  , 
turn,  are  denied,  it  is  incumbent  upon  the 
Derson  to  whom  the  writ  is  addressed  to 
join  Issue  upon  them.  In  the  absence  of 
such  issue  joined,  the  facts  set  forth  in  tlie 
petition  will  be  taken  as  true.  So,  in  ttds 
case,  tbe  facts  averred  will  be  considered 
as  admitted. 

It  will  not  be  disputed  that  tbe  business 
here  sought  to  be  prohibited  is  not  only  le- 
gitimate and  useful,  but  even  necessary,  to 
our  present  civilization.  Moreover,  under  the 
very  terms  of  our  Conrtltution,  it  is  a  recog- 
nized lawful  occupation.  Const,  art  11, 1 19. 
Tbe  county  of  Los  Angeles,  therefore,  has 
no  power  to  prohibit  the  manufacture  of 
gas,  though  it  may,  in  the  legitimate  exer- 
cise of  its  powers,  regulate  its  manufacture 
rnd  tbe  places  thereof.  Upon  tbe  other  hand, 
the  right  of  cities  and  counties  within  this 
rtate  to  pass  ordinances,  in  tbe  exercise  of 
the  police  power,  comes  direct  from  consti- 
tutional grant  Const  art  11,  I  IL  It  is 
by  virtue  of  this  constitutional  grant  that 
the  respondent  argues  that  courts  in  con- 
struing tlie  validity  of  the  ordinance  will 
take  into  consideration  only  the  face  of  tbe 
ordinance  and  such  facts  aa  are  within  the 
Judicial  cognisance  of  the  court  and  hexein 
reliance  is  had  on  tlie  language  of  tbe  Su- 
preme  Court  in  Munn  v.  Illinois,  94  U.  S. 
118,  24  L.  Ed.  77,  which  declares:  "If  no 
state  of  circumstances  could  exist  to  Justify 
such  a  statute,  then  we  may  declare  this 
one  void,  because  in  excess  of  the  legisla- 
tive power  of  the  state;  but  if  it  could,  we 
must  presume  it  did.  Of  tbe  propriety  of 
legislative  interference  within  the  scope  of 
legislative  power,  the  Legislature  is  tbe  ex- 
clusive Judge."  But  running  current  with 
this  principle,  and  to  be  read  with  it  is  one 
of  equal  importance,  namely,  that  when  the 
police  power  is  exerted  to  regulate  a  useful 
business  or  occupation,  the  Legislature  is  not 
the  exclusive  Judge  as  to  what  Is  a  reason- 
able and  Just  restraint  upon  the  constitu- 
tional right  of  the  citizen  to  pursue  any 
trade,  business,  or  vocation,  which  in  itself 
is  recognized  as  innocent  and  useful  to  the 
community.  It  is  always  a  judicial  ques- 
tion if  any  particular  regulation  of  such 
right  is  a  valid  exercise  of  police  power, 
though  the  power  of  tbe  courts  to  declare 
such  regulation  invalid  will  be  exercised 
with  tbe  utmost  caution,  and  only  when  it 
is  clear  that  the  ordinance  or  law  declared 
void  passes  tbe  limits  of  tbe  police  power, 
and  infringes  upon  rights  guarantied  by  the 
CouaUtuUon.     Ex  parte  Whitwell,  88  Cal. 
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73,  32  Paa  870,  19  U  R.  A-  727,  86  Am.  St 
R«p.  152.  ludeed,  the  Supreme  C!ourt  of  the 
Uiiitcd  States,  in  cases  later  than  that  of 
Mnmi  V.  Illinois,  has  set  at  rest  any  doubt 
that  might  exist  as  to  the  meaning  of  the 
language  employed  in  the  earlier  case.  In 
Lawton  t.  Steele,  152  U.  S.  133,  137,  14  Sup. 
Ct  499,  601,  38  L.  Ed.  385,  It  is  said:  "To 
justify  the  state  In  thus  Interposing  Its  au- 
thority in  behalf  of  the  public,  It  must  ap- 
pear, first,  that  the  Interests  of  the  public 
generally,  as  distinguished  from  those  of  a 
particular  class,  require  such  interference; 
and,  second,  that  the  means  are  reasonably 
necessary  for  the  accomplishment  of  the  pur- 
pose, and  not  unduly  oppressive  upon  indi- 
viduals. The  Legislature  may  not,  under 
the  guise  of  protecting  the  public  Interests, 
arbitrarily  interfere  with  private  business, 
or  impose  unusual  and  unnecessary  restric- 
tions upon  lawful  occupations.  In  other 
words,  its  determination  as  to  what  is  a 
proper  eserdse  of  its  police  powers  is  not 
final  or  conclusive,  but  Is  subject  to  the  su- 
pervision of  the  courts."  And  again  in  Hol- 
den  V.  Hardy,  169  U.  S.  366,  398,  18  Sup.  Ct. 
383,  890,  42  L.  Ed.  780,  the  court  say:  "The 
question  in  each  case  Is  whether  the  Legis- 
lature has  adopted  the  statute  in  exercise 
of  a  reasonable  discretion,  or  whether  its 
action  be  a  mere  excuse  for  an  unjust  dis- 
crimination, or  the  oppression  or  spoliation 
of  a  particular  class." 

As  has  been  said,  there  must  always  be 
left  a  large  discretion  In  the  legislative  body, 
with  the  exercise  of  which  the  courts  will 
not,  and  have  no  desire  to,  interfere.  Nor 
will  they  in  any  event  interfere,  except 
where  the  case  be  plain  that  needless  oppres- 
sion is  worlied  and  constitutional  rights  in- 
vaded. But  courts  are  not  limited  in  their 
inquiry  to  those  cases  alone,  where  such  a 
'  situation  Is  shown  upon  the  reading  of  the 
statute.  They  will  consider  the  circumstan- 
ces in  the  light  of.  existing  conditions.  In 
city  ordinances,  as  distinguished  from  coun- 
ty ordinances,  the  interest  and  requirements 
for  protection  of  a  thickly  settled  and  grow- 
ing community  will  often  be  widely  different 
from  those  of  sparsely  settled  and  thinly 
Inhabited  rural  districts.  An  ordinance  lim- 
iting, regulating,  or  even  prohibiting,  in  a 
certain  district  within  the  corporate  limits 
of  a  city,  may  be  perfectly  reasonable,  where 
lllte  limitations,  restrictions,  and  prohlbl- 
tious  as  to  some  district  within  the  county, 
arbitrarily  carved  out,  would  be  oppressive 
i\nd  unreasonable  In  the  extreme.  Owing  to 
the  peculiar  conditions  existing  in  cities, 
courts  are  not  keen  to  question  the  wisdom 
of  the  legislative  exercise  of  their  police 
powers ;  but,  as  the  same  conditions  do  not 
exist  In  the  country,  county  ordinances,  pass- 
ed in  the  exercise  of  the  same  power,  may 
well  be  scanned  with  more  critical  eye.  And, 
as  It  must  happen  In  the  case  of  many  of 
these  ordinances  that  the  unreasonableness 
and  oppression  is  not  apparent  upon  the  face 


thereof,  evidence  in  such  cases  will  be  ad- 
mitted to  show  the  existing  conditions.  But 
this  evidence  will  not  go  to  motive.  If  the 
conditions  justify  the  enactment  of  the  or- 
dinance, the  motives  prompting  its  enact- 
ment are  of  uo  consequence.  It  the  condi- 
tions do  not  justify  the  enactment,  the  in- 
quiry as  to  motive  becomes  useless.  This 
Is  but  in  accordance  with  the  well-settled 
rule,  and  for  that  reason  the  allegations 
touching  the  motive  of  the  board  of  super- 
visors in  passing  the  ordinance  here  under 
consideration  have  been  and  are  entirely  dis- 
regarded. But  in  support  of  the  proposition 
above  declared,  that  the  conditions  and  cir- 
cumstances upon  which  the  ordinance  bears 
are  proper  subjects  of  evidence,  may  be  cit- 
ed Ylck  Wo  V.  Hopkins,  118  U.  S.  356,  6  Sup. 
Ct  1064,  30  L.  Ed.  220 ;  Tugman  r.  Chicago, 
78  111.  405 ;  Oxanna  v.  Allen  (Ala.)  8  South. 
79;  People  v.  Armstrong,  73  Mich.  288,  41 
N.  W.  275,  2  L.  R.  A.  721,  16  Am.  St  Bep. 
678 ;  Ex  parte  Patterson  (Tex.  Civ.  App.)  68 
S.  W.  1011,  61  L.  B.  A.  654;  Cleveland  Bail- 
way  Co.  T.  ConuersvIUe  (Ind.  Sup.)  46  N.  E. 
679,  37  Lw  R.  A.  175,  62  Am.  St  Bep.  418; 
Fieri  v.  Mayor,  etc.,  of  Shleldsboro,  42  Miss. 
493;  Town  of  Kosciusko  v.  Slomberg,  68 
Miss.  469,  9  South.  297,  12  L.  B.  A.  528,  24 
Am.  St  Bep.  281 ;  Corrlgan  t.  Cage,  68  Mo. 
641. 

When,  finally,  we  come  to  apply  these 
principles  to  the  ordinance  in  question,  the 
need  of  discussion  Is  at  an  end.  It  is  mani- 
fest that  the  ordinance  Is  unreasonable  and 
oppressive,  works  an  invasion  of  the  peti- 
tioner's constitutional  rights,  and  is  there- 
fore void.  Tbe  ordinance  being  void,  tbe 
criminal  proceedings  against  petitioner  found- 
ed upon  the  ordinance  are  likewise  void. 

It  Is  therefore  ordered  that  tbe  petitioner 
be  discharged  from  custody. 

We  concur:  McFABLAND,  X;  LOBI- 
6AN,  J. ;    BBATTT,  C.  J. 

SHAW,  J. .  I  concur  in  the  opinion  of  Jus- 
tice HENSHAW,  and  in  the  conclusion 
reached  by  him.  The  court  will  take  judi- 
cial notice  of  tbe  fact  that  tbe  county  of 
Los  Angeles  is  a  large  territory,  consisting 
of  several  thousand  square  miles,  large  por- 
tions of  which  are  very  sparsely  settled,  and 
within  which  are  a  number  of  cities  and  vil- 
lages, ranging  in  population  from  over  100,- 
000  to  a  few  hundred,  and  many  districts 
of  thickly  settled  farming  communities.  It 
appears  from  the  face  of  the  ordinance  that 
the  board  of  supervisors  selected  from  all 
this  territory,  having  these  varying  condi- 
tions, a  small  district  comprising  but  200 
or  300  acres,  lying  between  the  cities  of 
Pasadena  and  South  Pasadena  on  the  one 
side  and  the  city  of  Los  Angeles  on  the  oth- 
er, and,  ignoring  the  welfare  and  comfort 
of  all  the  other  territory  of  the  county  out- 
side of  Incorporated  cities,  made  It  unlaw- 
ful to  erect  or  maintain  gas  works  within 
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tbU  particular  district  Another  fact,  so  ob- 
vious that  I  tblnlc  the  court  can  either  take 
Jiidtc'Inl  notice  of  It  or  assume  It  to  be  tme, 
is  that  there  are  very  many  other  districts 
n-itbln  the  connty  of  equal  or  greater  ex- 
tent, within  which  the  erection  or  main- 
tenance of  gas  works  would  be  equally  detri- 
mental to  the  inhabitants  thereof.  It  Is  ad- 
mitted that  at  the  time  this  ordinance  was 
passed  the  petitioner  and  others  acting  with 
him  bad  already  at  great  expense  erected  gas 
works  in  this  district,  wherein  they  were 
manufacturing  gas  for  sale  and  distribution 
to  the  public,  and  that  the  district  Is  sparsely 
settled,  having  no  places  of  residence  within 
300  yards  of  the  gas  works,  and  only  15  In 
all.  Under  these  circumstances  I  think  the 
ooart  is  Justified  in  holding  that  the  ordi- 
nance In  question  was  manifestly  intended 
to  prohibit  and  suppress  the  particular  busi- 
ness of  the  petitioner;  that  it  was  not  a 
reasonable  or  bona  fide  exercise  of  the  police 
power  for  the  welfare  and  comfort  of  the  In- 
habitants of  the  district  or  of  the  county,  but 
an  attempt,  under  color  of  the  police  power, 
to  create  an  unjust,  arbitrary  and  unreason- 
able discrimination  against  the  enterprise  in 
vrblcb  the  petitioner  was  engaged ;  and  that 
for  that  reason  it  Is  unconstitutional  and 
void. 

I  concur:    ANGELLOTTI,  J. 


(14  OU.  itt) 

B.  S.  FLERSHEIM   MERCANTILE  CO.  ▼. 

GILLESPIE. 
(Supreme  Court  of  Oklahoma.     June  8,  1901.) 

APPEAI/— ASSIONMENTS    OF    EBBOB— NEW    TBIAI, 
— SEWLT  DISCO VEBED  EVIDENCE— DILIGENCE. 

1.  Assignments  of  error  presented  in  a  mo- 
tion for  a  new  trial,  and  relied  upon  for  a  re- 
versal in  the  Supreme  Court,  which  do  not  ap- 
pear in  the  record  as  shown  by  the  case-made, 
will  not  l>e  considered  by  this  court.  State- 
ments of  counsel  in  their  brief  as  to  the  ex- 
istence of  Buch  errors  will  not  be  taken  as  evi- 
<)«nce  of  the  fact,  unless  the  same  ia  shown  by 
the  case-made  as  signed  by  the  judge  and  cer- 
tified to  by  the  clerk. 

2.  Before  a  motion  for  a  new  trial  on  the 
ground  of  newly  discovered  evidence  will  he 
sustained,  it  must  appear  that  such  evidence 
could  not  have  been  discovered  before  the  trial 
by  the  use  of  reasonable  diligence. 

3.  The  affidavits  on  such  motion  must  con- 
tain ttie  facts  which  show  such  diligence,  and 
the  mere  assertion  that  all  reasonable  diligence 
was  used  is  insufficient. 

(Syllal)us  by  the  Court.) 

Error  from  District  Court,  Blaine  County; 
before  Justice  jTames  K.  Beaucbamp. 

Action  by  the  6.  S.  Flersheim  Mercantile 
Company  against  Ed  Gillespie.  Judgment  for 
•iefenaant,  and  plaintiff  brings  error.  Affirm- 
ed. 

This  case  waa  originally  brought  in  the 
Justice  court  before  Victor  Payne,  a  Jr.stice 
of  the  peace,  at  TVatonga,   Blaine  county, 

f  >.  Sc«  Afitpeai  and  Error,  voL  37,  Cent.  Dig.  f  UOi 


OU.,  to  recover  for  a  balance  due  on  ac- 
count from  Ed  Gillespie,  the  defendant,  to 
the  B.  S.  Flersheim  Mercantile  Company, 
plaintiff.  The  case  was  tried  In  Justice  court 
with  a  Jury,  which  trial  resulted  In  a  verdict 
in  favor  of  the  defendant.  An  appeal  was 
taken  to  the  district  court  of  Blaine  county, 
and  on  the  26th  day  of  March,  1!X)3,  was  tried 
before  a  Jury.  Plaintiff  introduced  Its  evi- 
dence. Defendant  demurred  to  the  evidence, 
which  demurrer  was  sustained  by  the  court. 
The  Jury  were  Instructed  to  bring  in  a  ver- 
dict for  the  defendant,  to  which  action  plain- 
tiff objected.  Objection  overruled,  and  ex- 
ceptions saved.  Judgment  rendered  against 
the  plaintiff  for  costs,  from  which  Judgment 
plaintiff  in  error  appeals  to  this  court,  mo- 
tion for  a  new  trial  having  been  filed  and 
overruled. 

Lookabaugh   Bros.,   for  plaintiff  in  error. 
Hotchkiss  &  Emery,  for  defendant  in  error. 

ISWIN,  J.  (after  stating  the  facts).  Plain- 
tiff In  error  complains  of  the  action  of  the 
court  In  overruling  the  motion  for  a  new  tri- 
al, and  the  first  assignment  of  error  is  that 
the  court  erred  In  not  granting  a  new  trial 
for  the  particular  reason  that  the  court  abus- 
ed lbs  discretion  by  compelling  piahitiff  lo- 
go to  trial  without  the  personal  attendance 
of  witnesses  who  had  been  subpoenaed,  but 
who  were  not  in  attendance.  The  record  in 
this  case  shows  the  following  on  page  6  of 
the  case-made:  "That  afterwards,  and  upon 
the  26th  day  of  March,  1908,  said  cause  came 
regularly  on  for  hearing  In  the  district  court 
of  Blaine  county,  Oklahoma  Territory,  a  Jury 
having  been  again  demanded  by  the  defend- 
ant, a  true,  full,  correct,  and  complete  tran- 
script of  the  record  In  said  proceeding  as  re- 
ported by  the  offlcial  stenographer  of  said 
court,  together  with  depositions  introduced 
by  the  plaintiff  upon  said  trial,  is  in  words 
and  figures  as  follows,  to  wit."  Then  fol- 
low the  title  of  the  court,  and  the. name  of 
the  parties,  and  the  term  of  court  Then  the 
record  proceeding  is  as  follows:  "Counsel  for 
plaintiff  here  make  their  opening  statement 
of  their  case  to  the  court  and  the  Jury,  which 
Is  as  follows."  Then  follows  the  opening 
statement  of  counsel  for  plaintiff.  The  rec- 
ord then  shows  the  following:  "Counsel  for 
the  defendant  here  make  opening  statement 
of  defendant's  case  to  the  Jury."  Then  fol- 
lows statement  of  defendant's  counsel.  Then 
the  record  discloses  that  the  evidence  of 
plaintiff  was  taken,  after  which  a  demurrer 
to  the  evidence  was  interposed,  and  sustained 
by  the  court.  Now,  it  is  apparent  from  this 
record  that  no  application  was  made  for  a 
continuance  on  the  ground  of  the  absence  of 
witnesses,  and  no  objection  was  made,  so 
far  as  the  record  discloses,  to  proceeding  to 
trial  at  that  time.  It  is  true  that  counse' 
in  their  brief  make  the  statement  that  they 
objected  at  that  time,  and  that  they  asked 
for  further  time  to  procure  the  testUnony  ot 


Digitized  by 


Google 


184 


77  PACIFIC  BBPORTER. 


(OU 


one  witness,  Mike  Graham,  who  was  legallj 
and  regularly  subpuenaed;  but  the  record  In 
tbis  case,  as  shown  by  the  case-made,  fails 
to  show  any  such  condition  or  statement  of 
facts,  and  tbis  court,  in  passing  upon  the 
case  as  presented  and  the  errors  as  assign- 
ed, must  be  governed  by  the  record  as  dis- 
closed by  the  case-made,  and  will  not  take 
notice  of  errors  assigned  which  hare  no  rec- 
ord to  sustain  tbem,  and  are  only  supported 
by  the  statement  of  counsel  in  their  brief. 
The  next  assignment  of  error  is  that  the 
court  erred  in  refusing  to  grant  to  plaintiff  a 
new  trial  on  the  ground  of  newly  discovered 
evidence.  It  is  a  well-recognized  rule  of 
this  court  that  a  new  trial  on  the  ground  of 
newly  discovered  evidence  will  not  be  sus- 
tained unless  It  affirmatively  appears  from 
the  affidavit  in  support  of  such  motion  that 
-  diligence  has  been  used  to  discover  such  tes- 
timony, and  that  the  same  could  not  bave 
been  discovered  at  a  time  prior  to  the  trial 
by  the  use  of  reasonable  diligence.  In  the 
affidavit  in  support  ot  the  motion  for  a  new 
trial  in  tbis  case  tbe  general  statem«it  is 
made  that  the  plaintiff  and  its  attorneys  bave 
used  every  possible  effort  to  ascertain  the 
names  of  those  witnesses,  and  the  facts 
whereof  they  would  testify;  but  it  does  not 
appear  by  the  affidavit  what  these  efforts 
were,  or  in  what  manner  or  how  they  inves- 
tigated or  made  inquiry  to  ascertain  tbe 
facts.  It  Is  true  they  state  they  made  In- 
quiry  and  wrote  letters  concerning  tbis  evi- 
dence, but  this  is  virtnally  swearing  to  a 
conclusion.  Tbe  affidavit  does  not  name  the 
witness  by  whom  this  newly  discovered  evi- 
dence would  be  furnished,  and  we  think  that 
on  an  examination  of  the  entire  affidavit  it 
does  not  show  that  reasonable  diligence  was 
used  to  procure  the  attendance  of  the  wit- 
nesses necessary  to  prove  the  facts  alleged  Ir 
said  affidavit,  if  such  witnesses  exist;  and 
we  think  further  that  such  evidence.  If  pro- 
duced, would  be  merely  cumulative,  and 
would  not  be  controlling  in  determining  tbe 
issues  In  this  case. 

The  only  remaining  assignment  of  error  to 
be  considered  in  this  case,  was  the  action  of 
the  district  court  in  sustaining  the  demurrer 
to  the  evidence.  Upon  this  proposition  we 
think  tbe  true  rule  is  "that,  when  the  evi- 
dence given  at  tbe  trial,  wltb  all  the  infer- 
ences that  the  Jury  could  Justifiably  draw 
from  It,  is  insuffleient  to  support  a  verdict  for 
the  plaintiff,  so  that  such  verdict,  if  returned, 
must  be  set  aside,  the  court  is  not  bound  to 
submit  the  case  to  tbe  Jury,  and  may  direct 
a  verdict  for  the  defendant."  L.  &  N.  R.  R. 
Co.  V.  Woodson,  134  U.  S.  614,  10  Sup.  Ct. 
628,  33  L.  Ed.  1032.  Now,  we  have  examined 
this  record  carefully,  and  we  cannot  see,  up 
on  any  theory  that  could  possibly  be  adopted 
after  a  reasonable  consideration  gf  the  evi- 
dence, how  a  verdict  in  favor  of  the  plaintiff 
could  have  been  sustained;  hence  we  think 
the  action  of  the  district  court  in  sustaining 
ibe  demurrer  was  correct. 


Finding  no  error  In  the  record,  the  Judg- 
ment of  tbe  district  court  Is  affirmed,  at  the 
costs  of  tbe  plaintiff  in  error.  AU  the  Jus- 
tices concurring,  except  BBAUCHAMP,  J., 
having  tried  tbe  case  below,  not  sitting,  and 
BURFORD,  C.  J.,  absent 


FERGUSON   et    al.   t.    STBPHENSON- 
BUOWN  LUMBER  CO. 

(Supreme  Court  of  Oklahoma.     June  8,  1904.) 

mechanic's    uen— knowledge    of    OWN'EB — 
lien  statement. 

1.  Where  an  action  ia  brought  under  section 
4819  of  chapter  60  of  Wilson's  Statutes  of 
1903  to  enforce  a  materialman's  lien  for  mate- 
rial furnished  under  a  subcontract  with  the  con- 
tractor, it  is  not  necessary  to  allege  or  prove 
that  the  owner  of  tbe  build  ins  had  knowledi^ 
ttiat  the  person  claiming  the  lien  had  furnish- 
ed the  material  to  the  contractor. 

2.  In  order  to  establish  a  mechanic's  lien,  the 
statement  filed  for  that  purpose  must  substan- 
tially comply  with  the  statute ;  and  where  the 
lien  claimant  filed  in  the  office  of  the  clerk  of 
tbe  district  court  of  tbe  county  in  which  the 
land  is  situated  a  statement  setting  forth  the 
amount  claimed,  and  the  items  thereof,  the  name 
of  the  owner,  the  name  of  the  contractor,  the 
name  of  the  claimant,  and  a  description  of  tbe 
property  so  as  to  enable  a  party  familiar  with 
the  locality  to  identify  the  premises  intended 
to  be  described  with  reasonable  certainty,  ver- 
ified by  affidavit,  it  will  be  sufficient 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Greer  County; 
before  Justice  Beaucbamp. 

Action  by  the  Stephenson-Brown  Lumber 
Company  against  H.  M.  Ferguson  and  others. 
Judgment  for  plaintiff.  Defendants  bring  er- 
ror.   Affirmed. 

On  the  19th  day  of  June,  1901,  the  defend- 
ant in  error  (plaintiff  in  the  court  below) 
filed  Its  statement  for  a  materialman's  lien 
against  the  plaintiffs  in  error,  and  against 
lots  numbered  5  and  6  In  block  No.  M  In  the 
town  of  Mangum,  Greer  county,  Okl.,  the 
property  of  Ferguson,  McCollister,  Clay  & 
Sbadden,  claiming  tbe  plaintiffs  in  error  In- 
gram ft  Maloy,  the  contractors,  were  indebt- 
ed to  tbe  defendant  in  error  In  the  sum  of 
11,851.05  on  account  of  material  furnished  to 
be  used  in  tbe  erection  of  tbe  building  on  the 
lots.  On  the  29th  day  of  August.  1901,  de- 
fendant lu  error  filed  its  petition  in  the  dis- 
trict court  of  Greer  county,  in  said  territory, 
asking  for  a  Judgment  against  plaintiffs  in 
error  Ingram  &  Maloy,  and  for  a  foreclosure 
of  its  lien.  On  September  23,  1901,  plaintiffs 
in  error  filed  their  demurrer  to  said  petition, 
which  was  by  the  court  overruled,  to  which 
the  plaintiffs  In  error  saved  exceptions.  Plain- 
tiffs in  error  then  filed  an  answer  and  cross- 
petition.  Defendant  in  error  demurred  to  the 
cross-petition,  which  was  by  the  court  sustain- 
ed, to  which  the  plaintiffs  in  error  saved  ex- 
ceptions. On  the  19th  day  of  August,  1903,  the 
case  was  tried  by  the  court  without  a  Jury, 
and  Judgment  was  rendered  in  favor  of  the 
defendant  in  error  for  tbe  oom  of  $'i,131.7S. 


Digitized  by 


Google 


Okl.) 


FERGUSON  T.  STEPHENSON-BEOWN  LUMBER  CO. 


;185 


and  foreclosure  of  Uen,  and  coBts  of  the  ac- 
tion. Motion  for  a  new  trial  was  flied  and 
overruled  on  the  19th  day  of  August,  1903, 
and  exceptions  saved.  Case  is  brought  here 
for  review. 

C.  H.  Eagtn,  T.  P.  Clay,  and  C.  M.  Thack- 
er,  for  plaintiffs  in  error.  0.  O.  Blake,  B.  E. 
Blake,  and  John  Livingston,  for  defendant  la 
error. 

IBWIN,  J.  (after  stating  the  facts).  In  this 
case  some  objections  are  made  by  attorneys 
for  defendant  in  ei-ror  to  the  sufficiency  of 
the  record  as  presented  in  the  case-made,  but 
we  think  it  advisable  not  to  go  into  the  mer- 
its of  these  objections,  which  are  of  a  tech- 
nical nature,  but  rather  to  consider  the  case 
on  its  merits. 

The  first  assignment  of  error  presented  to 
the  court  tar  reversal  is  that  the  trial  court 
committed  error  in  overruling  the  demurrer 
to  the  petition  on  the  grounds  that  said  peti- 
tion fails  to  show  that  there  was  any  knowl- 
edge or  privity  between  the  Stephenson- 
Brown  Lumber  Company  and  H.  M.  Fergu- 
son and  the  other  owners  of  the  building  in 
the  furnishing  of  the  material  to  lugi-am  & 
Maloy,  the  contractors.  That  this  contention 
Is  not  sound,  it  will,  we  think,  be  only  nec- 
essary to  refer  to  the  language  of  the  me- 
chanics' lien  act  (section  4817,  c.  66,  Wilson's 
St  1903),  which  provides:  "Any  person  who 
shall,  under  contract  with  the  owner  of  any 
tract  or  piece  of  land,  or  with  the  trustee, 
agent,  husband  or  wife  of  such  owner,  fur- 
nish materials,"  etc.,  "•  •  ♦  shall  have  a 
Uen,"  etc.  Section  4819  of  the  same  chapter 
provides:  "Any  person  who  shall  furnish 
any  such  material  •  •  •  under  a  sub- 
contract with  the  contractor  *  *  •  shall 
have  a  lien."  It  was  under  this  latter  sec- 
tion the  material  was  furnished  in  this  case, 
by  which  section  no  privity  or  knowledge  on 
the  part  of  the  owner  of  the  building  Is  made 
necetsary. 

The  second  assignment  of  error  is  ttiat  the 
lien  statement  filed  by  defendant  In  error, 
and  upon  which  the  petition  was  based,  fail- 
ed to  state  sufliclent  facts  to  establish  any 
liability  of  the  plaintiffs  In  error,  and  failed 
to  siiow  that  said  lien  statement  was  filed 
within  00  days  after  the  furnishing  of  said 
material.  Section  4819  of  chapter  66,  Wil- 
son's St.  1903,  above  quoted,  provides  that 
the  parties  seeking  a  lien  under  this  section 
"must  file  with  the  clerk  of  the  district  court 
of  the  county  in  which  the  land  is  situated, 
within  sixty  days  after  the  date  upon  which 
materiol  was  last  furnished  »  ♦  •  under 
such  sub-contract,  a  statement,  verified  by 
affidavit,  setting  forth  the  amount  due  from 
the  contractor  to  the  claimant,  the  items 
thereof  as  nearly  as  practicable,  the  name  of 
the  owner,  the  name  of  the  contractor,  the 
name  of  the  claimant,  and  a  description  of 
the  property  upon  which  the  Hen  is  claimed, 
and  by  serving  a  notice  in  writing  of  the  fil- 
taig  of  such  lien  upon  the  owner  of  the  land." 


In  the  case  of  Blanchard  v.  Schwartz,  7  Okl. 
23,  51  Pac.  303,  this  court  says:  "Mechanic's 
Lien— Statement  of  Sufficiency.  In  order  ta 
establish  a  mechanic's  lien,  the  statement  fil- 
ed for  that  purpose  must  substantially  com- 
ply with  the  statute;  and  where  the  lien 
claimant  files  in  the  office  of  the  clerk  of  the 
district  court  of  the  county  in  which  the  land 
Is  situated  a  statement  setting  forth  the 
amount  claimed,  the  items  thereof,  the  name 
of  the  owner,  the  name  of  the  contractor,  the 
name  of  the  claimant,  and  the  description  of 
the  property,  so  as  to  enable  a  party  familiar 
with  the  locality  to  identify  the  premises  in- 
tended to  be  described  with  reasonable  cer- 
tainty, verified  by  affidavit,  it  will  be  suffi- 
cient." 

Now,  In  this  case  we  find  on  page  11  the 
following  statement: 

"Stephenson  Brown  Lbr.  Co.  a  corporation 
organized  under  the  laws  of  Oklahoma  Ter- 
ritory, and  doing  business  in  the  county  of 
Greer  and  Territory  of  Oklahoma,  file  this 
materialman's  claim  for  payment  of  the  sum 
of  Eighteen  Hundred  Fifty-One  and  b/ioo 
($1,851.05)  Dollars  against  all  that  certain 
two- story  building  situate  on  lots  5  &  6,  In 
block  8,  in  the  city  of  Mangum,  in  the  County 
of  Greer,  in  the  Territory  of  Oklahoma,  and 
the  tract  or  piece  of  land  and  curtilage  ap- 
purtenant to  the  said  building. 

"The  said  sum  of  Eighteen  Hundred  Fifty- 
One  and  05/i»o  ($1,851.05)  Dollars  being  a  debt 
contracted  for  material,  viz.  lumber,  lime,  ce- 
ment, roofing  paper,  furnished  by  the  said 
Stephenson-Brown  Lumber  Company  for  the 
erection  of  said  building  and  appurtenances 
of  which  T.  P.  Clay,  H.  M.  Ferguson,  E.  E. 
McColiister,  and  W.  C.  Shadden  are  the  own- 
ers or  reputed  owners,  and  G.  T.  Ingram  and 
H.  M.  Maloy  are  the  contractors  at  whose 
instance  and  request  the  material  was  fur- 
nished as  aforesaid,  and  the  Stephenson- 
Brown  Lumber  Co.  claim  a  lien  on  said  build- 
ing and  tract  or  piece  of  land  and  curtilage 
appurtenant  to  said  building  from  the  time 
of  its  commencement  for  the  sum  aforesaid; 
snd  said  claimants  hereto  annex  a  statement 
of  said  claim,  setting  forth  the  amount  and 
items  thereof  as  nearly  as  practicable,  which 
statement  is  marked  exhibit  A." 

This  statement  was  sworn  to  by  S.  A. 
Stephenson,  as  president  of  the  Stephenson- 
Brown  Lumber  Company,  and  was  marked: 
"Filed  June  19,  1901.     B.  D.  Shear,  Clerk, 

0.  P.  Elliott,  Deputy."  On  pages  7,  8,  9,  arid 
10  of  the  case-made  is  an  itemized  statement 
showing  the  articles  of  said  material  fur- 
nished. On  page  6  of  the  case-made  is  the 
following  notice: 

"Territory  of  Oklahoma,  County  of  Greer. 

1,  R.  C.  Parsons,  bookkeeper  for  the  Stephen- 
son-Brown Lumber  Company,  being  duly 
sworn,  depose  and  say  that  I  delivered  to 
each  H.  M.  Ferguson  and  B.  E.  McColiister 
on  July  5,  1001,  and  to  T.  P.  Clay  and  W.  C. 
Shadden  each  a  notice  on  July  10,  1901,  of 
which  the  following  is  a  true  copy,  to  wit: 
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"  'Notice.  To  T.  P.  Clay,  H.  M.  Ferguson, 
B.  B.  McCoUUter,  and  W.  O.  Shadden:  Vou 
are  hereby  notified  that  on  the  19th  day  of 
June,  1901,  the  undersigned  filed  in  the  office 
of  the  clerk  of  the  district  court  of  Greer 
County,  Oklahoma  Terrltoi-y,  a  statement  of 
its  claim  of  lien  for  materials  furnished  by 
it  to  G.  T.  Ingram  and  H.  M.  Maloy,  Con- 
tractors, to  be  used  In  the  erection  and  com- 
pletion of  a  two-story  building  on  lots  5  and 
fi,  in  block  eight  in  the  city  or  town  of  Man- 
gum,  in  the  said  county,  which  materials 
were  so  furnished  on  and  between  the  Trth 
day  of  Mch.  and  the  17th  day  of  June,  1901, 
and  for  the  sum  of  $1,851.05  with  interest 
at  7%  per  annum  from  the  19th  day  of  June, 
1901,  and  that  said  undersigned  claims  said 
Hen.  Stephenson  Brown  liumber  Co.  By  S. 
A.  Stephenson,  Pres.    R.  C.  Parsons.' 

"Subscribed  and  sworn  to  before  me  this 
11th  day  of  July,  1001.  James  Brown,  No- 
tary Public,  Greer  County,  Oklahoma. 
[Seal.] 

"My  Commission  expires  March  29,  1905." 

This  statement  so  filed,  and  the  notice  so 
given,  shows  that  the  last  Item  of  material 
fumlshetl  was  on  June  17,  1901;  and  the 
date  of  the  filing  of  the  statement,  as  shown 
by  the  certificate  of  the  clerk,  and  the  time 
of  serving  the  notice,  as  shown  by  the  affi- 
davit of  the  bookkeeper.  Parsons,  were  both 
within  the  60  days  required  by  statute.  This, 
we  think,  fills  the  requirements  of  the  law. 

The  next  contention  of  plaintifTs  in  error  is 
that  the  court  conmiitted  error  In  sustaining 
the  demurrer  to  the  cross-petition  of  the 
plaintiffs  in  error.  In  this  cross-petition, 
plaintiffs  in  error  sought  to  make  the  sure- 
ties on  the  bond  of  the  contractors,  lugrnra 
&  Maloy,  parties  to  this  action,  in  order  to 
secure  a  judgment  against  them  on  the  bond. 
In  support  of  their  right  so  to  do,  they  cite 
section  4234,  c.  CO,  of  Wilson's  Statutes  of 
1903,  which  reads  as  follows:  "Any  pcr.-son 
may  be  made  a  defendant  who  has  or  claims 
an  Interest  in  the  controversy  adverse  to  the 
plaintiff,  or  who  is  a  neces.sary  party  to  a 
complete  determination  or  settleuieut  of  the 
question  involved  therein."  In  determining 
whether  the  bondsmen  were  proj»er  parties, 
we  must  consider  the  two  classes  include<l  In 
this  section.  First.  Were  they  persons  hav- 
ing or  claiming  an  interest  adverse  to  the 
plaintiff?  This,  we  think,  must  be  answere<l 
in  the  negative.  Second.  Were  they  neces- 
sary parties  to  a  complete  dotermination  or 
settlement  of  the  questions  involved  In  this 
case?  Now,  what  were  the  questions  in- 
volved under  the  pleadings  In  this  case?  (1) 
Had  material  been  furuLshed  to  the  contract- 
ors by  the  plaintiff?  (2)  IIow  mucli?  (3) 
Was  plaintiff  entitled  to  a  materialman's 
lien?  Now,  the  parties  they  desire  to  bring 
into  this  record  and  make  parties  to  this 
litigation  were  parties  who  had  become  sure- 
ties on  the  bond  of  the  contractors  for  the 
faithful  performance  of  their  contract  with 


the  owners  of  the  building,  and  It  seems 
to  us  that  they  were  not  either  necessary  or 
proper  parties  to  bring  into  the  record,  and 
their  presence  as  parties  to  the  litigation  was 
In  no  manner  necessary  to  adjust  any  of  the 
questions  or  Issues  raised  by  these  i>leadiags. 
If  rights  or  duties  existing  on  the  luirt  of 
the  bondsmen  and  between  the  owuem  of 
the  building  and  the  parties  to  the  bond 
were  to  be  litigated.  It  certainly  was  not  in 
this  case,  or  between  the  parties  to  this  suit. 
Hence  we  think  there  was  no  error  in  the 
court  sustaining  the  demurrer  to  this  cross- 
petition. 

The  only  remaining  contention  of  plaiutifts 
In  error  Is  that  the  court  below  rendered  a 
Judgment  In  favor  of  plaintiff  on  entirely 
insufficient  evidence,  and  that  the  evidence 
did  not  warrant  the  court  in  finding  that 
the  material  furnished  by  the  defendant  In 
error  was  sold  to  Ingram  &  Maloy  to  be  whmI 
In  the  building  belonging  to  plaintiffs  in  er- 
ror. Under  the  long-established  and  oft-re- 
peated rule  of  this  court  that  this  court  will 
not  disturb  a  finding  of  fact  by  the  dlstrici 
court  where  there  is  evidence  which  reason- 
ably tends  to  support  such  finding,  we  have 
only  to  examine  into  the  record  far  enough 
to  determine  that  such  evidence  exists,  to 
dlsiKJse  of  this  contention.  That  there  was 
evidence  which  reasonably  tends  to  support 
the  court's  finding,  we  have  only  to  refer  to 
the  testimony  of  R.  0.  Parsons,  at  page  22 
of  the  case-made,  wherein  he  states  that  the 
materials  described  in  the  lien  statement 
were  sold  expressly  to  be  iised  in  this  par- 
ticular building;  that,  as  materials  were 
taken  from  the  lumber  yard,  checks  were 
made,  showing  that  tlie  materials  went  to 
that  building;  that,  when  the  material  was 
taken  from  the  yard,  he  knew  It  was  going 
to  that  building,  and  saw  a  part  of  it  used 
there ;  that  the  last  of  the  material  was  fur- 
nished on  the  15th  day  of  June,  1901 :  that 
they  were  furnishing  material  to  Ingram  & 
Maloy  for  but  the  one  building;  that  all  of 
the  material  in  the  account  was  furnished  to 
Ingram  &  Maloy,  the  contractors  for  tliat 
building.  And  on  page  32  of  the  case-made 
the  same  witness  testifies  that  materials  were 
delivered  from  the  car  and  yard  to  the  build- 
ing by  the  plaintiff,  and  the  most  thereof  was 
hauled  by  plaintilTs  teams.  We  also  call  at- 
tention to  the  testimony  of  H.  C.  Stephenson, 
president  of  the  lumber  company  (page  32  of 
the  case-made),  wherein  he  testifies  that  he 
made  the  contract  with  Ingram  &  Maloy  to 
furnish  the  materials,  giving  them  re<luce<l 
rates  on  account  of  the  size  of  the  building, 
and  the  importance  of  the  deal,  and  their 
ability  to  ship  a  part  of  the  material  in  car- 
load lots ;  and  on  page  34  the  same  witness 
testifies  that  the  Stephenson-Brown  Iiumber 
Company  furnished  materials  to  the  contract- 
ors for  this  building  only;  and  on  page  37 
the  same  witness  testified  in  answer  to  the 
question:    "Do  you  know  that  the  materiala 


Digitized  by 


Google 


OkU 


SMITH  V.  TEREITORY. 


187 


in  tbis  accoant  that  you  have  charged  here 
went  into  that  building?"  "It  was  deUvered 
tbere  for  the  purpose  of  going  into  this  build- 
ing." We  tbinlc  that  an  examination  of  the 
entire  record  will  show  not  only  that  there 
was  evidence  which  reasonably  tends  to  sup- 
|X)rt  the  finding  of  the  district  court  in  this 
Iiarticular.  but  that  a  large  preponderance  of 
the  erideure  is  in  favor  of  such  Onding. 

We  tliiuk  this  disposes  of  all  the  assign- 
ments of  error  raised  or  argued  In  the  brief 
of  pliiintifTs  In  error,  and,  finding  no  error  In 
the  i-ecord,  the  Judgment  of  tlie  district 
(Durt  Is  affirmed  at  the  costs  of  plaintiffs  in 
error.  All  the  Justices  concurring,  except 
BE.Vi:CH.\SIP,  J.,  who,  having  tried  the  case 
in  the  court  below,  took  no  part  in  this  de- 
eision,  and  BURFORD,  G.  J.,  absent. 


SMITH  ▼.  TERRITORY. 
(Supreme  Court  of  Oklahoma.     June  9,  1904.) 

CKIMIXAL  LAW— INDICTMENT— BULINGS  ON  EV- 
IDENCE—CONVICTION OF  LOWER  OFFENSE. 

1.  Where  an  indictment  is  sufficient  in  all 
other  resi)efts,  a  mere  clerical  error  or  mistake 
in  the  Kijclling  or  use  of  a  word  does  not  ren- 
der the  indirtment  invalid,  unless  it  has  actual- 
ly prejudiced  the  defendant,  or  tended  to  his 
prejudice,  in  respect  to  a  substantial  rinbt. 

2.  Krrors  of  the  trial  court  in  its  rulings  up- 
on the  admission  of  testimony,  which  in  no 
way  could  prejudice  or  tend  to  prejudice  or 
affect  the  substantial  rights  of  the  party  com- 
plaining, is  not  sufficient  grounds  tor  the  re- 
versal of  a  judgment. 

3.  The  jury  in  a  criminal  case  may  find  the 
defendant  guilty  of  any  offense  the  commission 
of  which  is  necessarily  included  in  that  with 
which  he  is  charged  in  the  indictment,  and 
whr-never  a  crime  is  distinguished  into  de- 
crees, the  jury,  if  they  convict  the  defendant, 
mnst  find  the  degree  of  the  crime  of  which  he 
is  Builty,  and  when  there  is  a  reasonable 
doubt  in  which  of  two  more  degrees  he  is 
siiilty  be  can  be  convicted  of  the  lowest  of  such 
degrees  only. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Logan  County; 
I)eforo  Justice  Jiio.  H.  Burford. 

Pink  Smith  was  indicted  for  murder,  and 
convicted  of  manslaughter  in  the  second  de- 
gree, and  brings  error.    Affirmed. 

T.  S.  Jones,  Jno.  Devereux,  and  Lawrence 
&  Huston,  for  plaintiff  in  error.  J.  C.  Rob- 
iterts,  Atty.  Gen.,  and  C.  H.  Woods,  Asst 
Atty.  Gen.,  for  the  Territory. 

BEAUCHAMP,  J.  Plaintiff  in  error.  Pink 
Smith,  was  indicted  in  the  district  court  of 
I.ojmn  county,  charged  with  the  murder  of 
William  L.  Mitchell.  At  the  February,  1003, 
term  of  that  court,  a  trial  was  bad,  and 
the  Jury  returned  a  verdict  finding  the  de- 
fendant guilty  of  manslaughter  In  the  sec- 
ond degree.  Motions  for  a  new  trial  and  In 
arrest  of  Judgment  were  by  the  court  over- 
ruled, and  exceptions  saved,  and  the  defend- 


*  I.  See  Indictment  and  Intormation,  vol.  27,  Cent. 
Die.  I  214,     . 


ant  sentenced  to  a  term  of  three  years  in 
the  territorial  penitentiary.  He  appeals  to 
this  court.  At  the  trial  the  plaintiff  in  error 
admitted  the  homicide,  but  pleaded  that  the 
shooting  was  done  in  self-defense. 

It  Is  urged  as  a  ground  for  the  reversal 
of  the  judgment  that  the  Indictment  in  this 
case  does  not  sutHcieutly  conform  to  the  re- 
quirements of  the  statute,  and  does  not  state 
facts  suflicient  to  constitute  a  public  of- 
fense. The  indictment  reads  that  the  homi- 
cide was  perpetrated  "with  the  premeditated 
design  to  affect"  the  death  of  the  deceased. 
William  L.  Mitchell,  while  the  statute  reads 
"with  the  premeditated  design  to  effect" 
the  death  of  the  person  killed,  or  of  any  oth- 
er human  being.  No  motion  was  made  by 
the  defendant  to  quash  the  indictment  or 
demurrer  interposed,  but,  upon  the  territory 
offering  its  first  witness,  the  defendant  ob- 
jected to  the  introduction  of  any  testimony, 
for  the  reason  that  the  indictment  does  not 
state  facts  sufficient  to  constitute  a  public 
offense,  and  that  the  several  counts  in  said 
indictment  are  improperly  Joined.  The  only 
objection  argued  la  that  the  indictment  is 
insufficient  for  the  reason  that  the  design 
shall  be  to  effect  the  death  of  the  person 
killed.  This  was  clearly  a  mistake  of  the 
pleader,  a  clerical  error:  and  where  a  defect 
In  an  indictment  is  merely  technical,  and  the 
indictment  being  sufficient  in  all  other  re- 
spects, we  are  unable  to  see  how  the  sub- 
stantial rights  of  the  defendant  are  affected 
by  such  mistake.  Therefore  we  cannot  re- 
verse the  Judgment  for  that  reason.  Wil- 
son's St.  1803,  i  5366:  "No  indictment  is  in- 
sufficient nor  can  the  trial,  Judgment  or 
other  proceedings  thereon  be  affected,  by 
reason  of  a  defect  or  imperfection  in  the 
matter  of  form  which  does  not  tend  to  the 
prejudice  of  the  substantial  rights  Of  the 
defendant  upon  the  merits."  Section  6801: 
"Neither  a  departure  from  the  form  or  mode 
prescribed  In  this  chapter  in  respect  to  any 
pleadings  or  procedure,  nor  an  error  or  mis- 
take therein,  renders  It  invalid  unless  it  has 
actually  prejudiced  the  defendant  or  tended 
to  his  prejudice  in  respect  to  a  substantial 
right."  People  v.  Hitchcock  (Cal.)  38  Pac. 
ISIS. 

Upon  the  trial  one  W.  H.  Mills  was  offered 
as  a  witness  by  the  defendant,  who  testified 
that  the  reputation  of  the  deceased  for  be- 
ing a  dangerous  and  violent  man  was  bad. 
Upon  cross-examination  by  the  county  at- 
torney the  witness  was  asked  whom  be  bad 
ever  beard  say  Mitchell's  reputation  was 
bad.  He  stated  that  he  had  beard  Mr.  Cald- 
well say  that  the  deceased  bad  abused  blm; 
that  the  defendant  had  told  him  that  the  de- 
ceased abused  him  before  the  shooting;  tbat 
the  defendant's  father  bad  said  the  same; 
and  that  a  neighbor  girl  had  claimed  that 
the  deceased  bad  called  her  a  liar,  or  as  good  , 
as  called  her  a  liar,  and  abused  her  some 
about  the  cattle.  Upon  further  examination 
he  was  asked:    "Q.  You  said  tbere  was  a 
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Jones  girl  said  that  Mr.  Mitchell's  repntatlon 
'was  bad?  A.  She  did  not  aay  It  direct  to 
me.  She  didn't  say  It  was  bad.  She  said 
be  talked  mean  to  her,  and  as  good  as  called 
her  a  liar,  or  something  to  that  effect." 
After  the  defendant  had  offered  his  evidence, 
the  territory  called  in  rebuttal  Myrtle  Jones 
as  a  witness,  who  denied  that  she  had  made 
the  statements  as  stated  by  the  witness 
Mills,  which  testimony  was  allowed  by  the 
court  over  the  objections  of  the  defendant, 
to  which  the  defendant  excepted.  Defend- 
ant's counsel  then  asked  witness  a  number 
of  (inestions  in  croas-examinatlon,  to  which 
there  were  objections  interposed,  and  sustain- 
ed by  the  court,  and  exceptions  saved  by 
the  defendant.  Defendant  urges  as  grounds 
for  the  reversal  of  the  judgment  against 
him  that  the  court  erred  in  admitting  the 
testimony  of  the  witness  Myrtle  Jones  to 
contradict  the  testimony  of  Mills,  and  urges 
that  the  testimony  given  by  the  witness 
Mills  complained  of  was  called  out  on  cross- 
examination,  purely  a  collateral  matter,  and 
that  the  territory  was  concluded  by  Mills' 
answers;  and  cites  several  autlioritles  to  the 
effect  that  when  a  witness  makes  statements 
on  cross-examination  collateral  to  the  inves- 
tigation the  same  are  to  be  talten  as  conclu- 
sive, and  It  is  not  admissible  to  contradict 
him  to  show  such  statements  to  be  untrue. 
From  an  examination  of  the  testimony  of  the 
witness  Mills  It  will  be  found  that  his  state- 
ments as  to  the  bad  reputation  of  the  de- 
ceased as  to  being  a  dangerous  and  violent 
man  were  without  foundation  in  fact,  and 
that  the  court  would  have  been  justified  in 
striking  out  his  entire  testimony  In  that  re- 
gard, and  withdrawing  It  from  the  considera- 
tion of  the  Jury,  as  be  clearly  showed  that 
be  had  no  basis  or  reason  for  stating  that  the 
reputation  of  the  deceased  In  that  regard  was 
bad;  but  his  testimony  was  permitted  to  go 
to  the  Jury,  and  the  witness  Myrtle  Jones 
was  only  permitted  to  deny  the  Immaterial 
statements  accredited  to  her  by  Mills.  Con- 
ceding that  the  court  erred  in  admitting  this 
Immaterial  testimony  we  are  unable  to  see 
how  It  could  In  any  way  prejudice  the  rights 
of  the  defendant;  and  also  conceding  that 
the  defendant's  counsel  had  a  right  to  cross- 
examine  Myrtle  Jones,  ail  that  could  possi- 
bly have  been  accomplished  would  have  been 
to  have  shown  that  she  told  Mills  what  he 
testifies  that  she  told  him  ui>on  his  cross- 
examination,  and  that,  therefore,  one  of  the 
statements  upon  which  he  based  his  opinion 
as  to  the  general  reputation  of  the  deceased 
had  actually  been  said— that  is,  that  he  had 
called  her  a  liar,  or  something  to  that  effect. 
Finally,  it  is  contended  by  the  plaintiff  in 
error  that  the  verdict  Is  not  supported  by 
the  evidence;  that  it  Is  simply  and  purely 
a  compromise  verdict,  without  any  evidence 
to  sustain  it;  and  his  counsel  argues  that, 
the  defendant  having  admitted  the  killing, 
and  claimed  justlflcation  by  the  right  of  self- 
defeuse,  that  be  should  have  either  been  con- 


victed of  murder  or  acquitted;  that  under 
such  circiunstanees  the  Jury  wotdd  not  t>e 
warranted  In  finding  him  guilty  of  man- 
slaughter  In  the  second  degree.  Under  the 
statutes  of  Oklahoma  (Wilson's  St.  1908,  i 
553«):  "The  jury  may  find  the  defendant 
guilty  of  any  offense,  the  commission  o£ 
which  is  necessarily  Included  in  that  witb 
which  he  is  charged  In  the  indictment,  os 
of  an  attempt  to  commit  tbe  offense."  Sec- 
tion 35.35:  "Whenever  a  crime  is  distinguish- 
ed into  degrees,  the  Jury,  if  they  convict 
tbe  defendant,  must  find  tbe  degree  of  the 
crime  of  which  he  Is  guilty."  Section  5490: 
"When  it  appears  that  the  defendant  has 
committed  a  public  offense  and  there  Is  rea- 
sonable ground  of  doubt  In  which  of  two 
or  more  degrees  he  is  guilty,  he  can  be  con- 
victed of  the  lowest  of  such  degrees  only.' 
The  offense  charged  in  this  case  Is  the  feloni- 
ous killing  of  a  human  being,  and  the  facts 
and  circumstances  surrounding  and  attend- 
ing the  act  determine  whether  the  act 
amounts  to  murder  or  manslaughter  In  the 
first  or  second  degree.  The  Indictment  gives 
formal  notice  to  the  accused  of  the  charge 
made  against  him,  which  In  this  case  was 
the  killing  of  William  h.  Mitchell;  and  tbe 
Jury,  under  proper  Instructions  of  the  court, 
found  him  guilty  of  the  unlawful  killing, 
but,  under  the  facts  and  circumstances, 
found  him  guilty  of  tbe  lowest  degree  in- 
cluded within  tbe  Indictment  and  instruc- 
tions of  the  court  Under  the  statutes  of 
this  territory,  "every  killing  of  one  bumaa 
being  by  the  act,  procurement  or  culpable 
negligence  of  another,  which  is  not  murder 
nor  luauslaughter  in  the  first  degree,  nor 
excusable  nor  justifiable  homicide.  Is  man- 
slaughter in  the  second  degree."  The  jury 
having  found  that  the  homicide  was  neither 
Justifiable  nor  excusable,  necessarily  found 
it  to  be  felonious,  thus  repudiating  the  con- 
tention of  the  defendant  that  the  killing  was 
in  self-defense.  It  then  became  necessary 
to  determine,  under  the  Instructions  of  tbe 
court,  of  what  degree  of  the  offense  charged 
the  defendant  was  guilty;  and,  where  tbe 
Jury  entertain  a  reasonable  doubt  of  which 
of  two  or  more  degrees  the  defendant  Is 
guilty,  he  can  be  convicted  of  the  lowest 
only.  The  Jury  in  this  case  undoubtedly 
entertained  a  reasonable  doubt  as  to  some  of 
the  elements  necessary  to  constitute  murder, 
or  manslaughtet  in  tbe  first  degree,  hence 
they  could  only  find  him  guilty  of  the  lowest 
degree  of  felonious  homicide;  and,  having 
found  the  lowest  degree  possible  under  the 
law,  the  defendant  cannot  be  heard  to  com- 
plain that  he  was  convicted  of  tbe  lower 
degree,  or,  in  other  words,  to  say  that  he 
should  have  been  convicted  of  a  higher  de- 
gree. 

We  have  carefully  examined  each  of  the 
errors  assigned  by  the  plaintiff  in  error,  and 
we  find  no  error  in  the  record  prejudicial  to 
tbe  rights  of  the  defendant.  The  judgment 
of  the  district  court  of  Logan  county  is  there- 
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fore  afflrmed,  and  the  district  court  Is  dlrect- 
fd  and  ordered  to  enforce  Its  judgment  here- 
in. All  the  Justices  concurring,  except  BUR- 
FORD,  C.  J.,  having  presided  at  the  trial 
below,  not  sitting. 


SHOWERS  et  al.  v.  CADDO  COUNTY. 
(Supreme  Court  of  Oklahoma.     June  8,  1904.) 

APPEAL   —    REVIEW  —  HABMLEBS    EBBOB  —  MIS- 
fEASANCE  OF  OFFICEBS — ACTION  BY  COUNTY. 

1.  When  errors  are  assigned,  which,  if  they 
Mist,  are  purely  technical,  and  such  as  do  not 
affect  any  substantial  right  of  the  parties,  this 
court  will  not  reverse  a  decision  of  the  district 
coart  on  account  of  such  errors. 

2.  A  general  statute  is  not  to  be  considered 
u  applying  to  cases  covered  by  a  special  act 
on  the  same  subject,  so  as  to  change  the  pro- 
cedure of  such  special  statute. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Caddo  County; 
before  Justice  Gillette. 

Action  by  Caddo  county  against  H.  J. 
Showers  and  O.  Draper.  Judgment  for 
plaintiff,  and  defendants  bring  error.  Af- 
firmed. 

This  was  an  action  brought  in  tbe  district 
court  In  and  for  Caddo  county,  Okl.,  under 
chapter  {58  of  Wilson's  Revised  Statutes  of 
1803,  Mitltled  "Officers"  (sections  3745,  3T46, 
and  3747),  charging  tbe  defendants  in  that 
court  (plaintiffs  in  error  In  this  court),  with 
malfeasance  In  ofUce  as  clerk  and  director  of 
School  District  No.  6  in  Caddo  county.  Plaln- 
tUTs  In  error  filed  written  objections  to  the 
legal  Bulticiency  of  the  complaint,  and  as- 
signed reasons  why  the  complaint  should  be 
(inashed  and  the  action  dismissed,  which  the 
court,  after  bearing  arguments  of  counsel, 
overruled,  to  which  ruling  the  plaintiffs  in 
error  excepted.  The  plaintiffs  In  error  then 
denied  tbe  accusation  and  complaint,  and  a 
jury  was  impaneled  to  try  tbe  case.  The  de- 
fendants l)elow  (plaintiffs  In  error  In  this 
court)  objected  to  the  introduction  of  any  evi- 
dence, which  the  court  overruled,  and  to 
which  the  defendants  saved  exceptions. 
The  cause  proceeded  to  trial,  and  the  jury  re- 
turned a  verdict  into  court,  announcing  tbe 
defendants  guilty.  The  court  thereupon  pro- 
nounced judgment  upon  said  verdict,  and 
made  an  order  removing  plaintiffs  in  error 
from  office.  Plaintiffs  in  error  (defendants 
in  the  court  below)  filed  a  motion  in  arrest  of 
Judgment,  which  was  by  the  court  overruled, 
and  exceptions  saved.  Plaintiffs  In  error  (de- 
fendants in  the  court  below)  then  filed  a  mo- 
tion for  a  new  trial,  which  was  by  the  court 
overruled,  and  exceptions  saved,  to  all  of 
which  the  plaintiffs  in  error  excepted,  and 
bring  the  action  here  for  review. 

Dyke  Bnlllnger  and  GUtsch  &  Glltsch,  for 
plaintiffs  in  error.  A.  J.  Morris,  W.  J.  Math- 
eny,  J.  C.  Rohberts,  Atty.  Gen.,  and  Charles 
H.  Woods,  Asst  Atty.  Gen.,  for  defendant  in 
error. 


IRWIN,  J.  (after  stating  the  facts).  The 
first  assignment  of  error  insisted  upon  by 
plaintiffs  in  error  for  a  reversal  of  this  judg- 
ment is  that  the  district  court  erred  In  over- 
ruling their  objection  to  tbe  complaint  or  ac- 
cusation because  it  failed  to  allege  that  the 
defendants  were  duly  elected  or  appointed  offl- 
cei-s  of  the  said  School  District  No.  6  of  Cad- 
do county,  as  provided  by  statute.  This 
prosecution  is  under  section  3745,  Wilson's 
Rev.  St.  1903,  which  reads  as  follows:  "All 
elective  or  appointed,  county,  township  and 
other  officers,  may  be  charged,  tried  and  re- 
moved from  office  for  any  of  the  causes  set 
out  in  paragraphs  'c'  and  'd'  of  section  3443. 
•  •  •"  And  as  tbe  complaint  in  this  case 
does  not  contain  the  specific  allegation  that 
the  defendants  were  elected  or  appointed 
clerlt  and  director,  respectively,  of  said  school 
district,  it  is  claimed  by  plaintiffs  in  error 
that  the  same  is  fatally  defective.  There  are 
certain  things  the  court  will  take  Judicial  no- 
tice of.  Among  these  is  public  office  created 
by  statute,  the  manner  of  election  or  ap- 
pointment, and  the  term  of  office  provided  for 
by  statute.  The  office  of  director  and  clerk 
of  a  school  district  comes  within  this  class. 
In  the  seventeenth  volume  of  the  Encyclo- 
paedia of  Pleading  &  Practice,  at  page  242, 
the  rule  Is  laid  down  thus:  "Want  of  par- 
ticularity in  describing  the  office  will  not,  in 
certain  cases,  render  the  indictment  defective, 
if  enough  is  set  out  to  enable  tbe  court  to 
take  judicial  notice  of  tbe  fact  that  the  of- 
fice is  one  created  by  public  statute,  as  well  as 
the  statutory  duties  thereby  imposed."  In 
the  case  of  Spalding  v.  People,  172  111.  40,  49 
N.  E.  993,  the  court  say:  "An  allegation  that 
the  defendant,  an  officer  of  a  state  university, 
was  the  treasurer  of  a  municipal  corporation, 
is  immaterial,  since  tbe  court  will  take  ju- 
dicial notice  that  the  statute  creating  tbe 
university  constitutes  it  a  public  corporation, 
and  the  officer  a  public  officer."  And  in  the 
case  of  United  States  v.  Bornemann  (C.  C.) 
36  Fed.  257,  the  court  say:  "A  designation 
of  the  defendant  as  'cashier  of  the  assistant 
treasurer  of  the  United  States'  sufficiently 
shows  the  particular  character  In  which  he 
is  charged,  since  the  court  will  take  notice 
of  the  law  applicable  to  his  duties."  In  the 
case  of  People  v.  Potter,  35  Cal.  110,  it  Is 
said:  "An  Indictment  for  converting  or  em- 
bezzling the  funds  of  a  municipality,  the 
government  of  which  is  vested  by  statute  in 
a  mayor,  a  common  council,  a  city  marshal, 
and  other  officers,  which  alleges  that,  at  the 
time  of  the  commission  of  the  act  charged, 
the  defendant  was  'the  city  marshal,'  etc., 
sufficiently  shows  that  at  the  time  in  ques- 
tion the  defendant  was  an  officer  of  the  cor- 
poration." In  the  case  of  People  v.  Doss,  39 
Cal.  428,  it  is  said:  "An  allegation  in  an  in- 
dictment found  after  the  passage  of  an  act 
'to  provide  for  the  maintenance  and  super- 
vision of  common  schools,'  which  designates 
the  defendant  as  'connty  superintendent  of 
common  schools,*  sufficiently  describes  the 
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office  held  by  defendant."  The  accusation  In 
this  case  alleges  that  at  the  time  the  acts 
complained  of  were  committed,  and  at  the 
time  this  action  was  commenced,  the  plain- 
tiffs in  error  were  the  duly  qualified  and  act- 
ing cfticers  of  the  district,  and  that  as  such 
officers  they  committed  the  acts  complained 
of.  This  was  enough  to  inform  tlie  plaintiffs 
in  error  of  what,  and  in  what  capacity,  they 
were  charged,  and  sufficient  for  the  court  to 
take  Judicial  notice  of  the  statute  creating 
the  office,  and  delining  the  duties  thereof. 
Section  5018,  Wilson's  Rev.  St.  1903,  vol.  2, 
p.  1252,  provides:  "On  an  appeal,  the  court 
must  give  judgment  without  regard  to  techni- 
cal errors  or  defects  or  to  exceptions  which 
do  not  affect  the  substantial  rights  of  the 
parties."  The  parties  were  certainly  inform- 
ed by  the  allegations  in  the  complaint  that 
they  were  being  prosecuted  for  acts  done 
while  acting  in  their  official  capacity,  and 
these  acts  were  set  forth  in  detail.  So  we 
are  unable  to  see  how  any  substantial  right 
was  affected  by  omitting  from  the  complaint 
the  words  "elected"  or  "appointed."  Hence 
we  think  there  is  no  merit  in  this  contention. 
The  next  contention  Is,  "The  accusation 
fails  to  show  that  the  charges  are  brought  by 
the  board  of  county  commissioners  in  the 
name  of  the  county."  The  proceedings  in 
this  case  are  entitled  as  follows:  "County  of 
Caddo,  Plaintiff,  y.  M.  J.  Showers  and  O. 
Draper,  Defendants."  It  Is  Insisted  by  plain- 
tiffs in  error  that  these  proceedings  should 
have  followed  the  provision  of  section  1231, 
Wilson's  Rev.  St.  1903,  which  provides:  "In 
ail  suits  or  proceedings  by  or  against  the 
county,  the  name  In  which  the  county  shall 
sue,  or  be  sued,  sliall  be  'Board  of  County 

Commissioners  of  the  County  of ' "  (in 

this  case,  Caddo  county).  By  the  amend- 
ment of  section  34^2,  as  contained  In  the 
laws  of  1805,  p.  06,  c.  15,  §  5,  In  the  chapter 
on  "Counties  and  County  Officers,"  under  the 
head  of  "Elections,  Suspensions,  and  Remov- 
als," it  Is  provided;  "The  board  of  county 
commissioners  in  the  name  of  the  county 
shall  make  the  charges  and  bring  the  action. 
•  •  »■•  xhore  might  seem  to  be  a  direct 
conflict  in  these  two  statutes.  One  provides 
that  actions  should  be  prosecuted  in  the  name 
of  the  board  of  county  commissioners,  and 
the  other  provides  that  the  action  shall  be 
brought  in  the  name  of  the  county.  But  this 
is  all  made  clear,  and  the  conflict  reconciled, 
when  we  remember  that  section  1231  Is  a 
general  statute,  and  the  section  under  which 
tliese  i)rocoeilings  are  brought  is  a  special 
statute  applying  to  this  particular  case.  And 
taking  the  construction  put  upon  such  stat- 
utes by  our  Supreme  Court  In  the  case  of 
Carpenter  v.  Russell,  73  Pac.  030,  "A  general 
act  is  not  to  be  considered  as  applying  to 
cases  covered  by  a  prior  special  act  on  the 
same  subject,"'  we  think  there  is  no  conflict, 
and  the  proceeding,  being  in  conformity  to 
the  statute  providing  for  the  prosecution  of 
such  cases,  is  correctly  entitled. 


It  is  also  objected  to  the  complaint  that  It 
does  not  show  that  the  charges  were  signed 
by  the  board  of  county  commissioners.  We 
do  not  think  there  Is  any  authority  in  the 
statute  requiring  this.  All  that  Is  required 
Is  that  the  charges  be  brought  by  the  county 
commissioners  in  the  name  of  the  county. 
It  is  expressly  alleged  In  the  complaint  that 
on  the  11th  day  of  August,  the  board  being 
duly  convened  in  regular  adjourned  session. 
In  the  name  of  the  county  said  board  did 
present  and  accuse,  etc.  This,  we  think,  ful- 
ly meets  the  requirements  of  the  statute  In 
this  particular.  This  case  was  tried  by  a 
fair  and  Impartial  jury,  and  there  is  no  con- 
tention that  the  evidence  does  not  fully  sus- 
tain the  verdict;  and,  as  we  find  no  error  in 
the  rulings  of  the  court,  the  case  Is  affirmed, 
at  the  costs  of  the  plaintiffs  in  error.  All  the 
Justices  concurring,  except  GILLETTTE,  J., 
who,  having  tried  the  case  below,  took  no 
part  In  this  decision,  and  BURFORD,  C.  J., 
absent 


CITY  OP  ENID  V.  WIGOBR. 

(Supreme  Court  of  Oklahoma.    June  11,  1904.) 

APPEAL— MOTION    TO    DISMISS. 

1.  A  judge  of  the  district  court  has  the  au- 
thority in  law  to  sign  and  settle  a  case-made 
while  at  a  place  outside  of  his  judicial  district 
and  within  the  territory. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Garfield  Coun- 
ty; before  Justice  Clinton  P.  Irwin. 

Action  by  Clara  Wigger  against  the  city 
of  Enid.  Judgment  for  plaintiff.  Defendant 
brings  error.    Motion  to  dismiss  denied. 

Houstin  James  and  W.  H.  Hills,  for  plain- 
tiff in  error.  Whittinghlll  &  Hubbell,  for  de- 
fendant In  error. 

BURWELL,  J.  A  motion  to  dismiss  the 
appeal  has  been  filed  on  the  ground  that  the 
trial  judge  settled  the  case  made  at  a  place 
outside  of  the  Judicial  district  wherein  the 
trial  was  had.  This  same  question  has  been 
before  this  court  a  number  of  times,  and  it 
has  been  universally  held  that  the  Judge  who 
tried  the  case,  during  his  term  or  after  It 
has  expired,  may  sign  and  settle  a  case-made 
anywhere  In  the  territory,  or  even  outside  of 
the  territory.  It  Is  true  that  a  district  Judge 
has  no  Judicial  powers  outside  of  his  district 
except  In  special  Instances— as  where  he  is  in 
attendance  upon  the  Supreme  Court;  but  the 
settling  of  a  case-made  is  not  a  judicial  act, 
as  contemplated  by  that  rule.  The  trial 
judge  is  required  to  settle  a  case-made  be- 
cause of  his  personal  recollection  of  what 
transpired  on  the  trial,  and  his  memory  ordi- 
narily would  be  Just  as  good  outside  of  the 
district  as  witliin  it. 

In  the  case  of  Erisman  v.  Kerwin,  56  Pac. 
858,  filed  in  this  court  on  June  4,  1897,  the 
cnse-made  was  settled  In  the  city  of  New 


\  1.  See  Judges,  vol.  2»,  Cent  Dig.  i  li9. 
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York  by  the  Honorable  Henry  W.  Scott,  af- 
ter be  had  retired  from  the  bench,  and  the 
appeal  was  considered,  and  the  case  decided 
upon  Its  merits.  Had  this  court  not  recog- 
nized the  settling  of  the  case-made,  the  right 
of  appeal  would  have  been  denied  altogether, 
as  one  whose  term  of  office  has  expired 
should  not  be  required  to  make  a  trip  from 
New  Yorlc  City  to  Oklahoma  for  the  purpose 
of  settling  a  case-made,  nor  could  he  be  com- 
pelled to  do  80.  Therefore  reason  teaches 
and  exi)erlence  has  demonstrated  the  wisdom 
of  the  rule  stated,  and  we  are  unwilling  to 
deny  the  right  of  a  district  Judge  to  sign  and 
settle  a  case-made  outside  of  bis  district  and 
within  the  territory.  The  settling  and  sign- 
ing of  a  case-made  Is  an  act  ministerial  in 
its  nature,  although  required  to  be  performed 
by  one  clothed  with,  or  who  has  been  clothed 
with,  Judicial  power. 

The  motion  to  dismiss  Is  overruled,  and  the 
case  will  be  taken  and  determined  upon  its 
merits.  All  of  the  justices  concurring,  except 
IRWIN,  J,,  who  presided  at  the  trial  below; 
not  sitting. 


STATE  V.  ZENNER. 

(Snpreme  Court  of  Washington.     June  23, 
1904.) 

PBOSTITUTIOK— ACCEPTING      EABNINOS— INFOB- 
MATIOH—STATDTKS— VALIDITY. 

l.Law8  1003,  p.  230,  c.  123,  8  2,  making  It 
a  felony  for  any  male  person  to  live  with  or  ac- 
cept the  earnings  of  a  prostitute,  Is  not  in- 
valid because  of  the  omission  of  the  word 
"knowingly"  or  Its  equivalent,  so  as  to  make 
knowledge  of  the  relationship  an  element  of 
the  crime. 

2.  Under  Laws  1903,  p.  230,  c.  123,  i  2,  mak- 
ing it  a  felony  for  any  male  person  to  live  with 
or  accept  the  earnings  of  prostitutes,  an  in- 
formation charging  that  accused,  being  a  male 
person,  willfully  and  unlawfully  lived  with  and 
acoppted  the  earnings  of  a  prostitute,  sufficient- 
ly states  a  crime. 

Appeal  from  Superior  Court,  Chehalis 
County. 

Frank  Zenner  was  convicted  ol  accepting 
the  earnings  of  a  prostitute,  and  be  appeals. 
AfDrmed. 

W.  H.  Abel  and  T.  H.  McKay,  for  appel- 
lant. Sidney  M.  Heath  and  J.  A.  Hutcheson, 
for  the  State. 


DUNBAR,  J.  Frank  Zenner,  the  defend- 
ant and  appellant,  was  charged  by  Informa- 
tion as  follows:  "The  said  Frank  Zenner,  on 
the  4th  day  of  September,  A.  D.  1903,  in  the 
county  of  Chehalis,  In  the  state  aforesaid, 
then  and  there  being,  did  willfully,  felonious- 
ly, and  unlawfully,  then  and  there  being  a 
male  person,  live  with,  and  for  a  long  time 
previous  thereto  had  been  living  with,  and 
lived  off  of,  and  accepted  the  earnings  of, 
one  Queen  Adams,  so  called,  she  being  then 
and  there  a  prostitute."  A  verdict  of  guilty 
was  rendered,  motion  for  new  trial  and  mo- 
tion 1b  arrest  of  Judgment  denied,  and  Judg- 


ment of  conviction  rendered.  From  such 
Judgment  this  appeal  was  taken.  The  fol« 
lowing  errors  are  assigned;  (1)  The  informa- 
tion falls  to  state  a  crime.  (2)  The  evidence 
was  insuffldent  to  support  a  verdict  of  guilty. 
It  Is  argued  by  the  appellant  that  the  in- 
formation is  insuftlclent,  first,  because  the 
act  on  which  It  was  based  Is  unconstitutional; 
second,  because,  in  any  event,  an  offense  Is 
not  charged  under  the  act.  Section  2  of 
chapter  123,  p.  230,  I^iaws  1003.  provides: 
"Any  male  person  who  lives  with,  or  who 
lives  off  of.  In  whole  or  in  part,  or  accepts 
any  of  the  earnings  of  a  prostitute,  or  con- 
nives in  or  solicits  or  attempts  to  solicit  any 
male  person  or  persons  to  liave  sexual  inter- 
course, or  cohabit  with  a  prostitute,  or  who 
shall  Invite,  direct  or  solicit  any  person  to 
go  to  a  house  of  ill-fame  for  any  Immoral  pur- 
pose; or  any  person  who  sliall  entice,  decoy, 
place,  take  or  receive  any  female  child  or 
person  under  the  age  of  eighteen  years,  into 
any  house  of  ill-fame  or  disorderly  house,  or 
any  house,  for  the  purpose  of  prostitution; 
or  any  person  who,  having  in  his  or  her  cus- 
tody or  control  such  child,  shall  dispose  of  It 
to  be  so  received,  or  to  be  received  In  or  for 
any  obscene,  indecent  or  Immoral  purpose, 
exhibition  or  practice,  shall  be  deemed  guilty 
of  a  felony  and  upon  conviction  thereof  shall 
be  imprisoned  In  the  penitentiary  not  less 
than  one  year  nor  more  than  five  years,  and 
lined  in  any  sum  not  less  than  one  thousand 
dollars  nor  more  than  five  thousand  dollars." 
And  it  is  contended  that  under  the  act  the  ac- 
ceptance of  the  earnings  of  a  prostitute  ren- 
ders the  acceptor  guilty.  Irrespective  of 
whether  such  acceptor  knew  that  the  person 
from  whom  he  accepted  such  earnings  was  a 
prostitute;  that  the  law  does  not  say  that 
"knowingly  accepting,"  etc.,  renders  tne  per- 
son guilty,  and  that  It  is  an  acceptance,  how- 
ever innocent,  that  Is  made  unlawful  by  the 
act;  and  that,  therefore,  the  law  is  tmconstl- 
tutional.  This  contention  is  not  supported  by 
authority.  The  rule  Is  thus  laid  down  In  10 
Am.  &  Bng.  Enc.  of  Law,  p.  138:  "Where  the 
statutes  are  silent  as  to  any  scienter— as 
where  they  do  not  use  the  words  'knowlngli',' 
•willfully,'  and  the  like,  in  describing  the  of- 
fense—It will  not  be  necessary  to  allege  and 
prove  affirmatively  that  the  defendant  knew 
the  relationship  existing  between  him  and 
the  pariiceps;"  citing  many  cases  in  support 
of  this  proposition,  and  laying  down  the  doc- 
trine that  the  defendant's  ignorance  of  such 
fact  would  constitute  a  valid  defense.  This 
Identical  question,  embracing  the  construc- 
tion of  a  statute  of  W^ashington  territory,  was 
passed  upon  by  the  federal  court  In  In  re 
Nelson  (D.  O.)  60  Fed.  712.  in  the  following 
language:  "It  has  been  further  argued  in 
behalf  of  the  petitioner  that  the  statute  of 
Washington  territory  is  invalid  because  of 
the  omission  of  the  word  'knowingly,'  or  any 
equivalent  word  or  phrase,  to  make  knowl- 
edge of  the  relationship  an  element  of  the 
crime.    I  find  by  comparison,  however,  tliut 
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the  statute  of  Washln^n  territory  ig  In  tbis 
respect  not  unlike  other  statutes  which  have 
been  upheld  in  numerous  prosecutions,  and 
there  is  really  no  merit  in  the  argument. 
Eish.  Stat.  Crimes.  !§  727,  729."  The  same 
question  was  discussed  by  this  court  In  State 
V.  Glindemann,  75  Pac.  800,  and  the  consti- 
tutionality of  a  similar  statute  sustained. 

On  the  secoud  proposition.  If  it  were  held 
to  be  necessary  to  allege  knowledge,  the  in- 
formation in  this  respect  is  sufficient,  for 
it  alleges  that  the  defendant  willfully  com- 
mitted this  act,  and  it  would  be  a  strange 
construction  of  language  to  hold  that  one 
could  willfully  do  a  thing  without  knowingly 
doing  it.  In  our  opinion,  the  law  is  a  valid 
law,  and  the  information  is  sufficient  under 
the  provisions  of  the  law.  We  are  not  inclin- 
ed to  disturb  the  verdict  of  the  Jury  on  tbe 
question  of  the  insufficiency  of  the  evidence. 

The  Judgment  will  therefore  be  affirmed. 

PULLERTON,  C.  J.,  and  HADLE3Y,  AN- 
DERS, and  MOUNT,  JJ.,  concur. 


HENRY  II.  SCHOTT  CO.  v.  STONE,  FISH- 
ER &  LANE. 

(Supreme   Court  of  Washington.     June  23, 
1004). 

CONTRACTS— CONSTBUCTION  —  SALES  —  BREACH 

BY  FUBCIIASEB— REMEDIES  OF  SELLER 

—PLEADING. 

1.  Where  defendant  contracted  to  purchase 
from  plaintiS  a  stodc  of  goods  and  take  a  lease 
of  a  store  from  plaintiff,  out  failed  to  perform, 
plaintiS  had  three  remedies :  First,  he  could 
hold  the  property  subject  to  defendant's  order, 
and  tender  a  lease  of  the  store,  and  sue  for 
the  contract  price;  second,  he  could  sell  the 
property,  including  the  lease,  after  notice,  and 
recover  the  excess  of  the  contract  price  over 
the  price  received ;  third,  be  could  retain  the 
property,  and  recover  the  excess  of  the  contract 
price  over  the  market  value  at  the  time  and 
place  of  delivery. 

2.  Defendant  agreed  to  purchase  from  plaintiff 
a  stock  of  goods  and  the  good  will  of  the  busi- 
ness, and  take  from  plaintiS  a  lease  of  a  store 
at  a  certain  rental.  It  was  agreed  that  the 
stock  should  be  sold  out  at  such  price  as  defend- 
ant should  deem  best,  until  it  should  be  reduced 
to  a  specified  value,  when  the  remainder  should 
be  taken  by  defendant  at  a  certain  per  cent, 
of  its  value,  and  that  defendant  should  pay  a 
specified  sum  for  the  good  will  of  the  business. 
Tlie  stock  was  so  sold,  but  defendant  refused 
to  perform  further,  and  plaintiff,  retaining  the 
stock,  etc.,  saed  for  damages.  Held,  that  the 
transaction  was  a  mere  sale,  and  the  damages 
to  which  plaintiff  was  entitled  were  the  excess 
of  the  contract  price  for  the  remainder  of  tbe 
goods,  good  will,  and  lease  over  the  market 
value. 

3.  Where  a  complaint  in  an  action  for  breacii 
of  contract  was  erroneously  framed  on  the  the- 
ory that  the  contract  was  not  one  for  the  sale 
of  personalty  by  plaintiS  to  defendant,  but 
that  it  was  a  contract  containing  covenants 
to  be  performed  by  plaintiff,  but  it  contained 
an  allegation  of  damages  based  on  the  difference 
between  the  actual  value  of  the  goods  which 
defendant  had  agreed  to  sell  plaintiff  and  the 
contract  price  thereof,  plaintiS  was  entitled  to 
recover  the  damages  claimed  under  such  alle- 
gation. 


Appeal  from  Superior  Court,  Pierce  Coun- 
ty; W.  O.  Chapman,  Judge. 

Action  by  tbe  Henry  H.  Schott  Company 
against  Stone,  Fisher  8c  Lane,  a  corporation. 
From  a  Judgment  in  favor  of  defendant, 
plaintiff  appeals.    Reversed. 

Graves  &  Englehart,  for  appellant  Hud- 
son &  Holt  and  Kerr  &  McCord,  for  respond- 
ent. 

PULLERTON,  C.  J.  The  appellant 
brought  this  action  against  the  respondent  to> 
recover  damages  for  a  breach  of  contract. 
The  lower  court  on  the  motion  of  the  re- 
spondent struck  out,  as  immaterial  and  irrel- 
evant, the  several  allegations  of  the  com- 
plaint relating  to  the  damages  alleged  to  have 
been  suffered  because  of  the  breach,  anc. 
dismissed  the  action  on  tbe  refusal  of  the 
appellant  to  plead  further.  The  case  is  here 
on  the  sufficiency  of  these  allegations. 

The  contract,  the  breach  of  which  is  com- 
plained of,  is  set  out  in  the  complaint  In  the 
following  language:  "That  the  plaintUf  on 
or  about  the  10th  day  of  October,  1902,  and 
while  engaged  In  carrying  on  its  general  mer- 
chandise business  In  said  city  of  North  Yaki- 
ma, which  said  business  was  fully  establish- 
ed, and  had  been,  carried  ou  by  it  slncf 
about  July,  1000,  In  said  city,  duly  made  and 
entered  luto  a  certain  contract  and  agreement 
with  the  defendant  above  named  wherein  and 
whereby  it  was  agreed  by  and  between  said 
plaintiff  and  said  defendant  that  said  plain- 
tiff would  sell  Its  entire  business  which  it 
was  then  conducting  In  said  city,  together 
with  the  good  will  thereof,  and  would  retire 
from  said  business  In  said  city,  and  would 
sell  its  stock  of  merchandise  and  store  fix- 
tures then  owned  by  It  and  used  by  it  in  con- 
ducting its  said  business  in  North  Yakima, 
except  its  shoe,  clothing,  hat,  crockery,  tin- 
ware, and  grocery  business  and  stock,  and 
such  articles  used  in  conducting  the  same. 
That  said  defendant  at  said  time  agreed  to 
purchase  the  same,  for  the  purpose  of  acquir- 
ing all  the  business,  good  will,  stock,  fix- 
tures, etc.,  of  said  plaintiff  in  said  business, 
and  for  tbe  purpose  of  establishing  said  de- 
fendant in  tbe  said  business  of  said  plaintiff 
in  said  North  Yakima,  and  for  the  purpose 
of  getting  said  plaintiff  to  retire  from  its  said 
business  in  North  Yakima,  and  allowing  said 
defendant  to  engage  in  said  business  in  said 
North  Yakima  in  its  place  and  stead,  the 
terms  and  conditions  of  which  said  agree- 
ment were  as  foltows.  to  wit:  That  said 
plaintiff  would  immediately  surrender  the 
sale  of  its  entire  stock  of  goods  then  held  by 
it  in  its  said  stores  In  said  city  of  North  Y^aki- 
ma  to  said  defendant  which  would  re-mark 
all  of  said  stock  of  goods  of  the  said  plaintiff, 
and  sell  the  same  for  such  prices  as  said  de- 
fendant thought  best  and  desired,  and  apply 
the  proceeds  of  the  sale,  first,  to  pay  current 
expenses  and  advertising  expenses;  second, 
accounts  payable;  third,  bills  payable.    Said 
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stock  to  be  sold  under  the  direction  of  said 
defendant  as  aforesaid  until  the  same  was  re- 
duced to  the  value  of  about  twenty-flve  thou- 
saod  dollars,  exclusive  of  shoes,  clothing, 
hats,  crockery,  tinware,  and  groceries.  That 
nid  defendant  should  receive  1%  commls- 
iiion  on  all  sales  made  under  its  direction. 
Tiiat  said  defendant  would  supply  all  neces- 
8*17  new  merchandise  to  keep  up  the  said 
i>tock  in  a  fair  condition  while  said  sales  were 
being  made,  and  receive  as  compensation 
for  said  stock  so  furnlslied  the  invoice  price 
of  the  same,  with  10%  added— the  same  to  be 
payable  monthly— and  also  receive  the  ex- 
penses of  Mr.  George  Stone,  the  duly  acting 
agent  and  president  of  said  defendant,  while 
engaged  in  working  on  said  sales.  In  consid- 
eration of  which,  said  defendant  agreed 
that  when  said  stock  had  been  so  sold  as  to 
be  reduced  to  the  value  of  about  $25,000, 
not  including  shoes,  clothing,  hats,  crockery, 
tinware,  and  groceries,  that  said  defendant 
would  receive  and  purchase  the  said  remain- 
ing stock  of  said  plnlntifT,  and  pay  therefor 
the  sum  of  eighty-five  cents  on  the  dollar  of 
tbe  inventoried  cost  of  said  remaining  stock; 
said  inventoried  cost  to  be  fixed  between  Jan- 
nary  1  and  January  15,  1003;  the  said  stock 
to  be  received  and  paid  for  in  cash  at  said  i 
time  by  said  defendant.  That  said  plaintiff  ' 
tben  and  there  also  agreed  to  transfer  and  | 
ranrey  all  its  said  business,  good  will  of  tbe 
busiiness,  store  fixtures,  etc.,  except  said 
crockery,  hat,  shoe,  tinware,  clothing,  and 
grocery  stock  and  business,  to  said  defend- 
ant, at  the  agreed  price  of  twenty-seven  hun- 
dred (2,700)  dollars,  in  addition  to  tlie  sale 
of  the  above  stock  of  about  twenty-flve  thou- 
aand  dollars  of  merchandise;  said  defendant 
to  have  a  lease  of  the  premises  then  occupied 
by  said  plaintiff  with  its  said  business,  ex- 
clusive of  tbe  departments  used  for  shoe  and 
gro<«ries,  for  five  years,  at  a  monthly  rental 
of  two  hundred  (200)  dollars.  That  said  de- 
fendant should  also  have  the  refusal  of  the 
space  then  used  by  said  plaintiff  for  its  gro- 
cery department,  at  a  monthly  rental  of  twen- 
ty-flve «25)  dollars,  for  the  term  of  five  (.5) 
years,  in  so  far  as  the  influence  of  E.  B. 
Moore  and  Henry  H.  Schott,  stockiioiders  in 
said  plaintiff  corporation,  could  be  used  to 
obtain  the  same.  That  said  plaintiflT  and 
defendant  then  and  there  agreed,  as  a  part  of 
the  consideration  for  the  purchase  of  said 
bnsiness,  store  fixtures,  good  will  of  the  busi- 
ness, and  merchandise,  by  said  defendant, 
that  said  plaintiff  would  retire  from  its  said 
business  in  said  North  Yakima,  and  that 
said  defendant  would  succeed  to  the  same." 
It  is  then  alleged  that  the  appellant,  pursu- 
ant to  such  agreement,  took  control  of  the 
stock  of  goods  mentioned  alwut  October  12, 
1002,  and  placed  the  same  on  the  market,  at 
a  sacrifice  sale,  at  an  average  reduction  of 
about  25  per  centum  of  what  the  same  were 
reasonably  worth  where  they  then  were,  and 
between  that  date  and  January  1, 1903,  made 
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sales  amounting  in  all.  to  $61,539.70,  reducing 
the  stock  to  a  cost  value  of  between  $25,000 
and  $20,000;  that  on  the  latter  date  the  ap- 
pellant, following  Instructions  received  from 
the  respondent,  proceeded  to  make  an  inven- 
tory of  the  goods  remaining  on  Iiand.  which 
it  shortly  thereafter  completed,  and  so  in- 
formed the  respondent,  requesting  the  re- 
spondent at  the  same  time  to  carry  out  the 
agreement;  that  the  respondent,  in  reply 
tliereto.  notified  the  appellant  that  it  would 
not  further  comply  with  the  agreement,  say- 
ing that  the  appellant  could  either  retain 
the  bushiess,  or  dispose  of  it  elsewhere,  as  it 
saw  fit;  that  the  transaction,  in  so  far  as  the 
respondent  was  concerned,  was  closed  and  at 
an  end;  and  that  it  would  proceed  no  further 
towards  a  compliance  therewith.  The  apijel- 
lant  further  alleged  that,  up  to  the  time  the 
respondent  repudiated  the  contract,  it  had 
faitlifully  and  fully  complied  with  ail  of  its 
terms  and  conditions  on  its  part  to  be  per- 
formed, and  stood  ready  to  comply  with  all 
of  its  remaining  conditions,  had  the  respond- 
ent consented  to  carry  out  its  part  of  the 
contract. 

The  items  of  damage  claimed  In  the  com- 
plaint liecause  of  the  breach  of  the  contract, 
and  which  were  struck  out  by  the  trial  court, 
were,  in  substance,  these:  (1)  For  loss  on 
the  goods  sold  at  the  sacrifice  sale  while  the 
stock  was  being  reduced  to  $23,000— being  the 
difference  between  the  amount  received  and 
their  actual  value— the  sum  of  $20,513.24;  (2) 
for  losses  between  October  15, 1902,  and  Jan- 
uary 15,  1903,  caused  by  the  fact  that  Its 
stock  of  goods  was  sold  out,  and  run  down  so 
low  that  it  was  unable  to  supply  many  of  Its 
customers,  thereby  losing  its  customers  and 
profits  on  sales,  etc,  the  whole  aggregating 
$7,500;  (3)  for  losses  between  January  15, 
1903,  and  October  15, 1903,  caused  by  tbe  fact 
that  the  appellant  was  unable  to  procure  suit- 
able goods  for  tbe  spring,  summer,  and  fall 
trade  after  the  respondent  gave  notice  that  it 
would  not  perform  Its  part  of  the  contract, 
thereby  losing  many  of  Its  customers,  and 
profits  on  goods  it  would  otherwise  liave 
made,  aggregating  the  sum  of  $15,000;  (4) 
for  damages  to  its  business  reputation  anil 
financial  credit  with  the  wholesale  houses 
and  commercial  agencies  of  the  United  States, 
aggregating  $10,000.  (o)  The  allegation  cou- 
ceralng  the  fifth  item  of  loss  was  as  fol- 
lows: "That  when  said  defendant  refused 
to  purchase  said  business  of  said  plaintiff, 
and  refused  to  receive  and  pay  for  said 
stock  of  merchandise,  it  left  said  plaintiff 
with  a  stock  of  merchandise  on  hands  of  tbe 
apparent  value  of  about  twenty-five  thousand 
(25,000)  dollars;  that  said  stock  of  merchan- 
dise consisted  of  remnants  of  a  large  stock 
of  merchandise  which  said  plaintiff  had  on 
hand  in  the  month  of  October,  1902,  when 
said  agreement  was  made  with  said  plaintiff; 
that  said  stock  so  left  was  unsalable  by  rea- 
son of  the  fact  that  many  of  the  articles  nee- 
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cssary  to  be  on  band,  and  a  part  of  said 
stock,  were  missing;  that  said  stock  was,  by 
reason  of  Its  having  been  so  sold  down  and 
sold  out  by  said  defendant  under  said  agree- 
ment, unsalable,  and  of  a  market  value  of 
not  more  than  ten  thousand  (10,000)  dollars; 
that  the  action  of  said  defendant  In  selling 
said  stock  as  aforesaid,  and  reducing  the 
same,  depreciated  the  market  value  thereof, 
to  the  injury  of  this  plaintiff,  in  the  sum  of 
ten  thousand  (10,000)  dollars."  The  com- 
plaint concluded  with  a  demand  for  judg- 
ment for  the  several  Items  above  mentioned, 
which  aggregate  the  sum  of  $63,013.24. 

The  argument  by  which  the  appellant 
seeks  to  Justify  the  several  Items  of  damage 
set  out  in  Its  complaint  can  hardly  be  better 
stated  than  counsel  on  Its  behalf  have  stated 
it  In  their  brief.  They  say:  "This  was  no 
mere  sale  of  personal  property.  It  was  a  con- 
tract containing  several  covenants  to  be  kept 
and  performed  by  the  Henry  H.  Schott  Com- 
pany. In  order  to  carry  out  this  contract, 
the  Henry  H.  Schott  Company  was  compelled 
to,  and  did,  notify  the  wholesale  bouses  with 
whom  they  dealt  that  they  would  go  out  of 
business;  thereby  severing  their  business 
connection  with  the  wholesale  firms  from 
whom  they  piurchased  certain  goods  whicH 
could  not  be  purchased  elsewhere.  They  were 
compelled  to,  and  did,  notify  the  people  who 
were  in  the  habit  of  buying  goods  from  them 
that  they  were  going  out  of  business.  To  re- 
duce the  stock,  they  were  compelled  to,  and 
did,  make  a  sacrifice  sale,  thereby  losing  sev- 
eral thousand  dollars.  When  Stone,  Fisher 
&  Lane  refused  to  comply  with  their  part  of 
the  contract,  the  Henry  H.  Schott  Company 
were  compelled  to  re-establish  their  business 
relations  with  the  wholesale  houses  at  a  loss. 
They  were  also  without  enough  goods  to  con- 
tinue their  business,  and  they  had  lost  heavi- 
ly by  making  the  sacrifice  sale.  They  were 
losers  by  having  a  remnant  stock  of  goods 
left  on  their  hands,  which  could  only  be  sold 
at  a  toss.  The  complaint  in  this  action  pleads 
a  contract,  with  several  covenants  and  con- 
ditions to  be  kept  and  performed  by  the  Hen- 
ry H.  Schott  Company.  It  then  pleads  a 
breach  on  the  part  of  Stone,  Fisher  &  Lane, 
and  then  pleads  actual  losses  by  the  Henry 
H.  Schott  Company  by  reason  of  said  breach 
of  Stone,  Fisher  &  Lane.  All  the  damages 
pleaded  are  the  direct  result  of  the  breach 
by  Stone,  Fisher  &  Lane.  Stone,  Fisher  & 
Lane  had  all  the  acts  performed  by  the  Hen- 
ry H.  Schott  Company  In  contemplation.  At 
the  time  the  contract  was  entered  into,  it  was 
fully  understood  by  Stone,  Fisher  &  Lane 
that  the  Henry  H.  Schott  Company  would 
perform  the  acts  alleged  in  the  complaint  to 
have  been  performed  by  it.  Each  party  was 
fully  informed  as  to  all  that  was  to  be  done 
by  each  party  to  carry  out  the  contract." 

Plausible  as  this  reasoning  may  appear 
When  first  presented  to  the  mind,  we  cannot 
think  it  sound.  It  is  not  dl.«puted  that  tbe 
contract  bad  been  performed  by  both  the  par- 


ties thereto  down  to  the  time  the  transfer  was 
ready  to  be  made.  The  respondent,  to  re- 
lieve Itself  from  any  liability  on  account  of 
tbe  terms  of  the  contract  at  that  time,  was 
only  required  to  do  three  things,  viz.:  (1) 
Purchase  the  stock  of  goods  then  on  hand 
at  the  rate  of  85  cents  on  the  dollar  Of  the 
inventoried  cost  of  tbe  same;  (2)  purchase 
tbe  "business,  good  will  of  tbe  business, 
store  fixtures,"  etc.,  at  the  agreed  price  of 
$2,700;  and  (3)  enter  into  a  lease  of  the 
store  building  for  a  term  of  five  years  at  a 
rental  of  $200  per  month.  These  being  the 
only  things  the  respondent  was  required  to 
do  In  order  to  comply  with  the  contract,  it 
is  plain  that  the  damages  suffered  and  re- 
coverable by  the  appellant  are  such  as  were 
caused  by  the  failure  of  the  respondent  to 
comply  therewith;  that  Is  to  say,  the  appel- 
lant Is  entitled  to  recover  for  any  loss  it 
sustained  because  of  the  failure  of  the  re- 
spondent to  purchase  the  remaining  stock 
and  business,  good  will  of  tbe  business,  store 
fixtures,  etc.,  at  the  prices  agreed  upon,  and 
to  enter  into  a  lease  of  the  store  building 
at  the  rent  reserved  for  the  time  named. 
As  the  utmost  measure  of  the  respondent's 
liability,  had  It  taken  the  property,  was  the 
contract  price,  so  the  measure  of  its  liabil- 
ity after  its  refusal  to  take  It,  and  the  ap- 
pellant bad  elected  to  keep  it,  was  the  dif- 
ference between  the  contract  price  and  the 
actual  value  of  the  property,  if  the  actual 
value  was  less  than  the  contract  price.  On 
the  failure  of  the  respondent  to  comply  with 
the  contract,  the  appellant,  of  course,  had  a 
choice  of  remedies:  (1)  It  could  store  and 
hold  the  personal  property  subject  to  the  re- 
spondent's order,  tender  a  lease  of  the  store- 
room, and  sue  for  the  contract  price;  (2)  it 
could  sell  the  property,  including  the  lease, 
after  notice  to  the  respondent,  and  recover 
the  difference  between  the  price  received  and 
the  contract  price;  or  (3)  it  could  retain  the 
property  as  Its  own,  and  recover  tiie  dif- 
ference between  the  market  value  of  the 
same  at  the  time  and  place  of  delivery  and 
the  contract  price.  If  the  market  value  was 
less  than  the  contract  price.  But  as  It  elect- 
ed to  keep  the  property.  It  is  clear  that  its 
measure  of  damages  is  found  in  the  last  of 
the  three  remedies  mentioned.  The  con- 
troct,  as  we  view  it,  was  nothing  more  than 
a  contract  relating  to  the  purchase  and  sale 
of  personal  property,  and  the  remedies  for 
a  breach  of  the  contract  are  such  as  ordina- 
rily apply  in  such  cases.  It  is  suggested, 
however,  that,  while  this  remedy  Is  definite 
and  certain  in  so  far  as  the  goods  themselves 
and  the  good  will  of  the  business  and  store 
fixtures  are  concerned,  It  is  uncertain  when 
applied  to  the  lease,  and  hence  the  rules 
ordinarily  applicable  to  a  breach  of  contract 
for  the  sale  of  personal  property  do  not 
apply.  But  we  think  differently.  The  re- 
spondent agreed  to  take  the  lease  at  a  fixed 
rate  per  month  for  five  years.  The  daniag<> 
sustained  by  its  failme  to  take  It,  if  any. 
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is  the  difference  between  the  actual  rental 
Tslue  of  the  property  and  the  amount  the 
respondent  agreed  to  pay  as  such  rent,  and 
is  as  capable  of  Just  admeasurement  as  is  the 
loss  on  the  personal  property. 

For  these  reasons,  therefore,  we  are  of  the 
opinion  that  the  court  committed  no  error 
in  striking  from  the  complaint  the  allegations 
concerning  items  1  to  4,  inclusive,  as  we  have 
numbered  them  above.  With  reference  to  the 
item  numbered  5  (being  paragraph  11  of  the 
complaint)  we  think  the  court  erred  In  strik- 
ing it  out.  It  was  based  upon  the  difference 
between  the  actual  value  of  the  remnant  of 
tbe  stock  of  goods  and  the  price  the  respond- 
ent agreed  to  pay  for  the  same.  As  such, 
it  was  a  legitimate  item  of  damage,  and  one 
for  wliich  recovery  could  be  had.  It  may 
be,  as  tlie  respondent  suggests,  that  the  ap- 
pellant based  Its  right  of  recovery  even  for 
this  item  on  a  different  theory  from  that 
whidi  we  hold  tbe  item  a  legitimate  one,  but 
this  would  hardly  Justify  the  court  in  deny- 
ing it  the  right  to  recover  altogether.  More- 
over, the  respondent's  motion  was  not  direct- 
ed to  this  paragraph  of  the  complaint  with 
the  idea  of  having  It  made  to  conform  to  cor- 
rect pleading,  but  on  tbe  theory  that  It  stat- 
ed a  nonrecoverable  Item  of  damage,  and  It 
was  srtricken  out  on  that  theory.  As  we 
hold  It  states  a  recoverable  Item,  clearly  It 
was  error  for  the  court  to  strike  It  out.  The 
view  we  have  taken  of  the  pleading,  how- 
ever, may  have  rendered  an  amendment  of 
tbe  complaint  desirable,  and  the  remittitur 
will  go  with  leave  to  amend  if  the  appellant 
so  elects. 

The  Judgment  Is  reversed  and  the  cause 
remanded,  with  Instructions  to  reinstate  the 
ease. 

HADLBT,  ANDERS,  MOUNT,  and  DUN- 
BAB,  JJ,,  concur. 


RIVERSIDE  LAND  CO.  v.  PIB3TS0H  et  ux. 

(Supreme  Court  of  Washington.      June  20, 

1904.) 

SPECIFIC  PKEFOBMANCE — CONTRACTS  BELATING 
TO  BEALTY — POSSESSION  AND  IMPBOVEMENTS 
—BURDEN  or  PBOOI^INBTBUCTIONS — APPEAl. 

1.  Where,  in  an  action  to  recover  possession 
of  realty,  the  legal  title  to  which  was  in  plain- 
tiff, defendants  interposed  an  affirmative  de- 
fense asserting  an  entry  on  the  land  with  the 
plaintifTs  consent,  and  the  making  of  valuable 
improvements,  relying  on  plaintiff's  assurance 
that  by  ao  doing,  and  with  10  years'  peaceable 
possession,  they  would  become  the  absolute  own- 
ers, because  the  improvements  were  of  great 
value  to  other  land  claimed  by  plaintiff  in  the 
vicinity,  and  because  the  premises  in  their  nat- 
ural state  were  totally  valueless,  and  claiming 
plaintiff  ought  to  be  estopped  from  question- 
ing their  title,  they  were  not  entitled  to  have 
their  title  quieted  unless  they  showed  by  sat- 
isfactory proof  an  oral  contract  for  the  sale 
of  the  land  to  them  in  conformity  to  the  issue 
tendered,  and  full  performance  by  them  of  the 
conditions,  or  an  offer  to  perform,  sufficient  to 
take  the  transaction  out  of  the  statute  of  frauds. 


2.  An  instruction  that  the  only  issue  was 
whether  plaintiff  put  defendants  into  posses- 
sion with  the  understanding  that,  if  they  cul- 
tivated the  land  for  10  years,  it  would  beoome 
theirs,  was  erroneous,  aa  it  eliminated  the  alle- 
gation as  to  the  nonvalue  of  the  land  when  de- 
fendants took  possession,  and  the  improvements 
enhancing  the  value  of  the  land  in  the  vi- 
cinity. 

3.  In  on  action  to  recover  possession  of  land, 
the  Supreme  Court  will  not  determine  as  to 
compensation  for  improvements,  which  was  not 
at  issue  in  the  court  below. 

Appeal  from  Superior  Court,  Spokane 
County;   Leander  H.  Prather,  Judge. 

Action  by  the  Riverside  Land  Company 
against  Franz  Pletsch  and  wife.  From  a 
judgment  for  defendants,  plaintiff  appeals. 
Reversed. 

James  Dawson  and  F.  E.  Langford,  for  ap- 
pellant.   W.  S.  Lewis,  for  respondents. 

PER  CURIAM.  This  action  was  brought 
In  tbe  superior  court  of  Spokane  county  by 
plaintiff,  tbe  Riverside  Land  Company, 
against  defendants,  Franz  Pietscb  and  Au- 
gusta Pletsch,  husband  and  wife,  to  recover 
possession  of  certain  lots  situated  In  the 
Second  Addition  to  West  Riverside  Addition 
to  the  city  of  Spokane.  The  cause  came  on 
for  trial  before  the  court  and  a  jury,  result' 
Ing  In  a  verdict  and  Judgment  for  defendants. 
Plaintiff  appeals. 

Tbe  complaint  alleges  appellant's  incorpo- 
ration under  tbe  laws  of  this  state;  that  it 
is,  and  has  been  for  11  years  last  past,  the 
owner  In  fee  simple  of  the  above-described 
real  estate ;  that  the  respondents  are  in  pos- 
session of  said  premises ;  that  they  wrong- 
fully and  unjustly  withhold  the  same  from 
appellant;  that  on  March  20,  1802,  appe^ 
lant  served  notice  in  writing  upon  respond- 
ents to  vacate  and  surrender  possession  of 
said  property,  and  to  remove  the  fence  erectr 
ed  around  the  same.  Appellant  asks  Judg- 
ment for  restitution  and  possession,  together 
with  Its  costs  and  disbursements.  Respond- 
ents by  their  answer  deny  the  incorporation 
of  appellant,  and  also  the  material  allega- 
tions of  the  complaint.  Tbe  allegations  of 
their  first  alBrmative  defense  are  as  follows: 
"(1)  That  for  more  than  twelve  years  last 
past  the  defendants  have  been,  and  they  now 
are.  In  the  actual,  open,  and  peaceful  pos- 
session of  the  premises  described  In  the 
plaintiff's  complaint,  to  wit,  lots  12,  13,  14, 
15,  20,  21,  22,  and  23  in  block  8  of  the  Second 
Addition  to  West  Riverside  Addition  to 
Spokane  Falls  (now  Spokane),  in  tbe  city 
and  county  of  Spokane,  Washington,  with 
color  of  title  thereto,  and  have  cultivated 
and  Improved  tbe  same,  and  planted  thereon 
and  grown  and  cultivated  a  large  and  fruit- 
ful orchard,  which  Is  of  great  valae.  (2) 
That  at  the  time  the  defendants  entered  upon 
said  premises  It  was  wild,  billy,  and  rugged 
waste,  and.  In  Its  natural  state,  a  steep 
hillside,  covered  with  rock  and  undergrowth 
and  small  pine  timber,  and  regarded  as  of 
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no  value  trbatsoerer,  and  destitute  of  any 
water  rights  for  Irrigation  and  cultivation. 
(3)  That,  by  and  with  the  Icnowledge  and 
consent  of  the  plaintiff,  defendants  entered 
upon  the  said  land,  and  cleared  and  improved 
the  same,  aud  reduced  It  to  a  high  state  of 
cultivation,  and  purchased  and  obtained  wa- 
ter rights  therefor,  and  conducted  water 
thereon,  and,  In  and  about  so  doing,  expended 
large  sums  of  money,  labor,  skill,  and  care, 
and,  during  the  time  that  defendants  were 
BO  doing,  plaintiff  very  well  knew  of  such 
facts,  and  directed  the  defendants  so  to  do, 
and  positively  assured  the  defendants  that  by 
so  doing,  and  with  10  years'  peaceable  pos- 
session, they  should  become  the  absolute 
ownere  thereof,  free  from  any  claim  or  al- 
leged claim  of  the  plaintiff  thereto,  because 
of  the  fact  that  the  improvements  being 
made  thereon  by  these  defendants  was  of 
great  value  to  other  real  estate  claimed  by 
the  plaintiff  in  the  immediate  vicinity,  and 
l>ecause  the  said  premises  In  the  natural  state 
were  totally  valueless,  without  which  as- 
surance the  defendants  would  not  have  so 
acted,  nor  made  such  improvements,  nor  pur- 
chased such  water  rights,  nor  so  rested  upon 
their  said  rights  thereto;  and  the  defend- 
ants further  allege  that  the  improvements 
and  cultivation  and  fruit  trees  and  other  Im- 
provements are  of  such  a  character  and  so 
attached  to  the  soil  that  they  cannot  be  re- 
moved, but  would  be  an  utter  loss  to  the  de- 
fendants, at  a  great  profit  to  the  plaintiff, 
should  these  defendants  be  ejected  therefrom, 
and  that  plaintiff  is  and  ought  to  be  e8topt)ed 
from  questioning  the  defendants'  right  or 
possession  thereof  or  title  thereto,  or  from 
in  any  manner  Interfering  with  the  peaceable 
and  quiet  enjoyment  of  the  premises  and 
Improvements."  The  second  atUrmative  de- 
fense alleges  10  years'  adverse  iKisaession  of 
the  premises  prior  to  the  commencement  of 
the  action.  This  defense  seems  to  have  been 
abandoned  at  the  trial.  The  reply  denies 
the  material  allegations  of  the  first  affirma- 
tive defense,  except  that  respondents  entered 
upon  these  premises  with  the  knowledge  and 
consent  of  appellant 

Under  the  issues  as  formulated  and  ten- 
dered by  the  pleadings,  the  burden  of  proof 
was  cast  upon  respondents  regarding  their 
plea  of  estoppel  as  alleged  in  their  first  af- 
firmative defense  above  noted.  ResiMndents' 
evidence  at  the  trial  tended  to  show  that,  in 
the  month  of  February,  1892,  they  were  the 
owners,  by  purchase  from  appellant  compa- 
ny, of  lots  16,  17,  18,  and  19  in  said  block  8, 
which  are  contiguous  to  the  lots  in  question ; 
that  at  such  time  respondents  inclosed  these 
lots,  with  the  lots  In  question,  and  also  four 
other  lots  in  said  block  8,  then  being  the 
property  of  api)ellant,  by  building  a  fence 
around  all  such  real  estate  except  portions 
of  lots  12  and  27,  abutting  upon  the  east 
line  of  this  block  8.  Respondent  Pietsch  tes- 
tified: that  in  April  aud  May,  1891,  he  cleared 
and  grubbed  the  lots  in  controversy;   using 


the  following  language:    "Well,  those  are  side 
hills,  you  know — steep  hills.    They  were  over- 
grown with  large  pine  timber  and  with  dense 
growth  of  underbrush,  and  those  trees  were 
overshadowing  It.    One  side  Is  on  the  east, 
and  the  other  side  Is  on  the  south.    So,  when 
the  sun  came  around.  It  would  shade  it.     I 
could  not  raise  anything.    So  X  was  to  estab- 
lish a  nursery  there.    So  I  had  to  make  me 
simshine  and  air.    *    •    *    Q.  State  whether 
or  not  It  was  in  Its  natival  state    •     •     • 
when  you  went  upon  it?    A.  What  it  was — 
In  the  natural  state?    Q.  Yes.    A.  A  wilder- 
ness, that  is  all;    rocks,  that  is  all  it  was: 
and  trees."    Mr.  Pietsch  further  testified  that 
he  bought  another  lot  of  appellant,  on  which 
property  there  was  located  a  spring.  In  order 
to  irrigate  the  lots  In  controversy,  aud  expend- 
ed considerable  labor  and  money  in  order  to 
get  water  thereon  from  that  spring;    that, 
without  water  upon  these   lots,   they   were 
utterly  worthless  to  witness;    that  witness 
in  these  transactions  dealt  with  one  C.  F. 
Clough,  as  the  agent  of  the  appellant;   that 
witness,  during  his  occupancy  of  such  lots, 
put  the  same  In  a  high  state  of  cultivation, 
and  planted  thereon  2U0  bearing  fruit  trees, 
which  cannot  be  moved  without  great  injury 
being  done  them ;  that  the  improvements  aud 
labor  placed  and  expended  on  such  lots  by 
these  resimndents  were  over  91,600  In  value, 
aud  are  of  a  permanent  nature ;  that  Clough, 
President    Perkins,    and    Secretary    Stevens 
of  appellant  company  were  cognizant  of  re- 
spondent's acts  regaiHling  the   improvement 
and  cultivation  of  this  real  estate,  aud  en- 
couraged his  acts  In  that  regard.    It  seems 
that   Mr.   Clough   was   the   resident   agent 
of  appellant  company,  who  testified  that  be 
bad  authority  to  sell  this  real  estate   and 
receive    payments    therefor.     Mr.     Pietsch 
swore  that  in  the  spring  of  1892  Mr.  Clough 
came    there,    looked    everything    over,    and 
smiled,   and  said,   "Mr.   Pietsch,   when   you 
have  this  garden  ten  years  in  peaceful  pos- 
session, it  will  be  yours."    His  testimony  con- 
tinues:   "And  he  came  occasionally  and  told 
nie   the   same   story   over   aud  over   again, 
more  than  five  times  to  me,  and  I  believed  It 
In  him,  too.    I  took  his  word  for  it    •    •    • 
Q.  Do  you  rememl>er  Mr.  Clough  being  down 
there  at  any  time  with  the  president  of  the 
company?    A.  Yes,  sir.     •     •     *     Q.  What 
did  they  say — Mr.  Perkins  and  Mr.  Steveiia 
and   Mr.    Clough — on   the   occasion   of    that 
visit?     State  what  they  said  and  did  with 
reference  to  this  particular  land  now  In  con- 
troversy?    *     •     *     A.  They  tapi^ed  me  on 
the  shoulder  and  they  said,  'We  wish  we  had 
half  a  dozen  more  men  on  our  place  here  like 
you  are  yourself.'    Q.  Well,  what  did  they 
say  about  your  work  there  on  the  garden — 
this    disputed    land — now?     A.  Well,    they 
said:     'You  have  done  Just  right.     Nobody 
can  make —    The  hillsides  are  no  good,  any- 
how.   Xolwdy  cnn  make  use  of  those  hillsides 
but  you,  and  you  done  Just  right,'  th^  said, 
'and  we  only  wish  we  had  half  a  dozen  more 
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BDCh  men  on  the  land  as  you  are.' "  ThU 
witnees  also  testified  that  he  induced  appel- 
lant to  sell  four  of  the  lots  Inclosed  with 
those  now  In  controversy,  one  of  which  was 
sold  to  one  Murphy  In  18^,  and  the  other 
three  to  one  Pritchard.  Respondent  Franz 
Pietsch  was  corroborated  by  members  of  his 
own  family  testifying  regarding  the  Icnowl- 
edge  of  Clough  of  these  improrements,  which 
testimony  is  not  seriously  disputed.  Augusta 
lletscli,  wife  of  Franz  Pietsch,  and  one  of 
respondents  herein,  testified  that  four  years 
after  they  went  into  possession  of  tills  prop- 
erty the  following  conTersatlon  occurred  be- 
tween Mr.  Clough  and  her  husband:  "Mr. 
Clongh  be  said —  He  was  outside  of  the 
fence,  and  I  was  inside  of  the  fence,  and 
Mr.  Pletscb  was  there,  too.  He  said,  'Mr. 
Pietsch,  if  you  liare  these  ten  years  in  pos- 
session,' or  how  you  call  it,  'then  it  is  yours,' 
be  say;  and  we  lived  over  it  for  a  wlille. 
•  •  *  He  said  last  year  [1901],  •  *  • 
'Mr.  Pietsch,  do  you  want  to  buy  those  lots?' 
Mr.  Pietsch  said,  'I  don't  have  any  money.' 
Then  be  said,  'It  you  have  that  one  year 
more,  It  must  be  about  the  time  when  you 
have  that  ten  years,  then  It  is  yours;  must 
be  about  around  the  time.' "  Louis  Pietsch, 
a  son  of  respondents,  testified  that  the  value 
of  the  labor  and  improvements  expended  and 
placed  on  these  lots  by  his  father  was  from 
$1,000  to  11,200.  Respondents  ofCered  no 
testimoity  tending  to  show  that  the  alleged 
improvements  on  these  lots  in  controversy 
enhanced  the  valuation  of  other  property  In 
that  viduity  belonging  to  appellant.  The 
record  shows  that  counsel  for  appellant  made 
frequent  objections  and  took  numerous  ex- 
ceptions to  the  rulings  of  the  trial  court  as 
to  the  introduction  of  testimony  in  behalf  of 
respondents  concerning  the  alleged  state- 
ments of  Agent  Clough  and  the  president 
and  secretary  of  appellant  company  pertain- 
ing to  tlie  acts  of  respondents  in  improving 
the  property  in  question.  Clough  testified 
in  part  as  follows:  "At  some  time  In  the 
snmmer  or  fall  of  1801,  Mr.  Pietsch  asked  If 
there  would  be  any  objection  to  his  cultivat- 
ing a  portion  of  the  hillside,  and  I  told  him 
I  did  not  think  there  would,  providing,  when 
the  property  was  wanted  by  the  company, 
he  would  vacate  it.  He  says,  'Certainly.'" 
Witness  denies  telling  Mr.  Pietsch  that  If 
he  went  on  these  hillside  lots,  and  cultivated 
and  improved  them  fftr  10  years,  he  (Pietsch) 
would  get  title  to  the  same.  It  further  ap- 
peared from  the  evidence  that  this  realty 
was  valuable  property  when  respondents  took 
possession  thereof;  that  the  appellant  had 
kept  the  taxes  paid  up  on  the  same ;  that  re- 
spondent Franz  Pietsch  oflFered  to  pay  Clough, 
for  appellant,  the  money  which  the  company 
had  already  paid  for  the  taxes  of  1901  and 
1902  on  these  lots,  and  the  company  refused 
to  receive  the  same.  The  verdict  and  Judg- 
ment above  noted  in  elTect  established  an 
estoppel  against  appellant's   "claiming  any 


estate  or  right  of  possession  in  said  prop- 
erty." The  Judgment  decreed,  among  other 
things,  that  respondents'  "title  to  said  land 
be,  and  the  same  is  hereby,  confirmed." 

The  assignments  of  error  practically  pre- 
sent but  one  question  for  the  consideration 
of  this  court  on  the  hearing  of  this  appeal— 
whether  the  evidence  adduced  by  respond- 
ents was  sufficient,  under  their  first  affirma- 
tive defense,  to  warrant  the  verdict  and 
Judgment  rendered  in  the  trial  court.  After 
a  careful  consideration  of  all  the  evidence 
found  in  the  record,  in  connection  with  the 
able  arguments  of  counsel  on  both  sides  of 
the  present  controversy,  we  are  impelled  to 
the  conclusion  that  it  was  incumbent  upon 
respondents  to  establish  by  a  preponderance 
of  testimony  that  appellant  Is  estopped  from 
asserting  its  title  to  the  premises  in  ques- 
tion by  reason  of  an  alleged  parol  contract 
between  appellant  and  respondents  when  the 
latter  entered  into  the  possession  of  and 
inclosed  these  lots  with  the  other  realty,  or 
shortly  thereafter.  In  other  words,  respond- 
ents took  the  burden  of  proving  that  they 
were  in  possession  of  this  property  under 
a  parol  agreement,  complete  and  definite  in 
its  terms,  for  a  valuable  consideration  mov- 
ing from  them  to  appellant,  and  that  they 
(respondents)  had  fully  complied,  or  -were 
ready  and  willing  to  comply,  with  the  terms 
of  such  contract  on  their  part,  entitling  them 
to  a  specific  performance  thereof  as  against 
appellant.  We  are  unable  to  conceive  of  any 
other  theory,  under  the  issues  as  formulated 
by  the  pleadings  and  evidence  adduced  on 
the  trial,  by  which  respondents  were  legally 
or  equitably  entitled  to  have  judgment  en- 
tered in  their  behalf,  confirming  their  title 
in  and  to  the  lots  de8cril)ed  in  the  above  com- 
plaint as  against  the  appellant  company.  It 
is  true  that,  in  many  instances,  while  a  de- 
fense Including  matters  pleaded  as  an  eq- 
uitable estoppel  may  not  entitle  a  defendant 
to  aifirmative  relief  In  a  given  case,  still 
such  defense  performs  the  office  of  a  nega- 
tive resistance  to  and  defeats  plalntifTs 
cause  of  action.  Pomeroy'a  Code  Remedies, 
(3d  Ed.)  I  81.  A  defendant  seeking  affirma- 
tive relief  in  his  answer  becomes,  quoad  hoc, 
plaintifF,  and  must  state  the  requisite  facts 
constituting  his  right  of  action  as  if  he  were 
stating  them  in  a  complaint,  except  that  be 
may  refer  to  and  adopt  matters  stated  in 
the  complaint.  Phillips,  Code  Plead.  {  260. 
There  is  no  question  but  that  at  the  time  of 
the  commencement  of  the  present  action  the 
legal  title  to  this  property  was  in  the  ap- 
pellant. If  the  respondents  are  entitled  to 
recover,  they  must  do  so  under  the  allega- 
tions of  their  answer,  and  the  proofs  in  sup- 
port thereof  submitted  at  the  trial  They 
failed  to  show  that  at  the  time  they  entered 
into  posBession  "the  said  premises.  In  their 
natural  state,  were  totally  valueless,"  and 
"because  of  the  fact  that  the  improvements 
being  made  thereon  by  these  defendants  [re- 
spondents] was  of  great  value  to  other  real 
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estate  claimed  by  the  plaintiff  [appellant] 
In  the  Immediate  vicinity,"  as  alleged  In 
their  answer.  As  we  read  the  record,  the 
testimony,  though  somewhat  obscure,  tends 
to  show  that  the  market  value  of  this  real 
estate  was  at  that  time  greater  than  the  al- 
leged improvements.  It  seems  too  plain 
for  argument,  even  granting,  without  decid- 
ing, the  sufficiency  of  this  first  affirmative 
defense  as  a  matter  of  pleading,  that  the  re- 
spondents could  not  ignore  such  important 
matters  of  proof  at  the  trial  in  support  of 
their  alleged  estoppel.  Under  their  pleading 
in  that  behalf,  the  respondents  became  actors 
in  this  controversy.  They  were  not  entitled 
to  the  relief  awarded  them  by  the  court  be- 
low, confirming  and  quieting  their  title  In 
and  to  these  lots,  unless  they  showed  by 
clear  and  satisfactory  testimony  an  oral 
contract  for  the  sale  thereof  made  between 
appellant  company  and  themselves  in  con- 
formity to  the  issues  tendered,  sufficient  to 
take  the  transaction  out  of  the  operation  of 
the  statute  of  frauds.  Warvelle  on  Ven- 
dors^  vol.  2,  p.  783,  quoted  with  approval  In 
O'Connor  v.  Jackson,  23  Wash.  229,  62  Pac. 
761.  Courts  of  equity.  In  the  matter  of  de- 
fenses of  this  nature,  will  look  to  the  sub- 
stance rather  than  to  the  form  thereof.  The 
calling  this  defense  an  "equitable  estoppel" 
does  not  lessen  the  responsibility  of  the  par- 
ties Invoking  this  doctrine,  or  warrant  us 
In  Ignoring  fundamental  principles  as  the 
proper  basis  to  the  granting  of  equitable  re- 
lief. As  we  view  It,  there  Is  nothing  dis- 
closed by  this  record  which  would  divest  the 
legal  owner  of  its  title  and  interest  In  the 
property,  and  vest  It  In  the  respondents. 
Chicago,  B.  &  Q.  R.  Co.  v.  Reno,  113  III.  39. 

It  Is  further  assigned  that  the  trial  Judge 
erred  In  giving  the  following  instruction  to 
the  Jury:  "I  will  relieve  the  Jury  of  some  of 
the  issues  In  the  case,  by  holding  and  finding 
that  the  evidence  on  the  part  of  the  plaintiff 
shows  that  It  is  a  corporation  competent  to 
sue  in  this  court,  and  that  the  evidence  on 
the  part  of  the  plaintiff  shows  a  fee-simple 
title  In  the  plaintiff,  except  that  the  allega- 
tions of  the  defense  should  be  true;  that 
ist  that  the  plaintiff  had  placed  the  defend- 
ant in  possession  of  the  property  with  the  un- 
derstanding as  I  have  mentioned.  So  that 
the  only  question  of  fact  which  the  court 
will  submit  to  you  to  find  from  the  evidence 
in  the  case  is  whether  or  not  the  claim  of 
the  defendants  that  the  plaintiff  put  them  in 
possession  with  the  understanding  that  I 
have  mentioned  was  true— is  the  only  issue 
which  the  court  will  submit  to  you."  This 
instruction,  and  the  understanding  therein 
referred  to,  eliminate  from  the  Jury's  consid- 
eration the  above  allegations  In  the  answer 
X)ertalning  to  the  nonvalue  of  this  real  estate 
when  respondents  took  possession  thereof, 
and  the  improvements  placed  by  respondents 
thereon  enhancing  the  valuation  of  other 
real  estate  in  the  immediate  vicinity  claimed 
by  appellant    These  were  questions  of  fact. 


under  tlie  Issues,  which  the  trial  court  had 
no  right  to  ignore.  This  instruction  was 
therefore  misleading  and  prejudicial  to  ap- 
pellant. Matters  alleged  as  an  estoppel  must 
be  proven  as  charged.  "Estoppels  never  arise 
from  ambiguous  facta  They  must  be  es- 
tablished by  those  which  are  unequivocal 
and  not  susceptible  of  two  constructions." 
Fredenburg  v.  Lyon  Lake  M.  E.  Church,  37 
Mich.  476;  8  Ency.  PI.  &  Pr.  9-11. 

Whether  the  respondents  are  entitled  to  re- 
lief or  recover  compensation  for  their  Im- 
provements, under  isBues  properly  tendered 
with  that  end  In  view.  Is  a  proposition  not 
pertinent  to  this  inquiry.  This  court  on  ap- 
peal will  only  consider  those  matters  pre- 
sented to  the  court  below  for  decision.  With- 
in the  scope  of  the  Issues,  the  case  is  consid- 
ered and  determined  on  the  same  theory  in 
the  appellate  as  In  the  trial  court  San- 
ders V.  Stimson  Mill  Co.  (Wash.)  75  Pac.  975, 
and  authorities  cited.  Having  reached  the 
conclnsion  that  the  Judgment  of  the  court 
below  must  be  reversed,  it  becomes  unneces- 
sary to  consider  the  remaining  assignments 
of  error. 

Judgment  reversed  and  cause  remanded 
for  further  proceedings  not  inconsistent  with 
this  opinion. 


BOXLES  et  al.  v.  STATE. 

(Supreme  Court  of  Washington.      June  23, 

1904.) 

APPEAI/— BONO— NOTICE    OF   APPEAT.— TTrLE    OF 

CAUSE — BAtL  BOND— FAILTIRE  TO  PBOSE- 

CUTB — ^JUDOUENT  ON  BOND. 

1.  On  appeal  by  the  sureties  on  a  bail  bond 
from  a  judgment  on  the  bond,  in  which  W.  A. 
Lewis  was  principal,  the  title  of  the  cause  in  the 
notice  of  appeal  was,  "In  the  Superior  Court 
of  the  State  of  Washington  in  and  for  the 
County  of  Spokane.  The  Sbite  of  Washington 
vs.  VV.  A.  Lewis."  Then  appeared  the  names 
of  several  persons  followed  by  "Sureties  on 
Bail  Bond,"  And  on  the  appeal  bond  the  title 
was  ideutical,  down  to  and  including  the  name 
of  W.  A.  Lewis.  Then  followed  the  same  names 
and  "Suretips  on  Bond  or  Recognizance  of  De- 
fendant." Held;  that  a  motion  to  strike  appel- 
lants' brief  on  the  ground  that  none  of  the  pa- 
pets  after  the  notice  of  the  appeal  had  been  en- 
titled as  required  by  statute  was  without  merit, 
and  the  notice  of  appeal  and  bond  were  suffi- 
cient to  give  the  Supreme  Court  jurisdiction ; 
Bailinger's  Ann.  Codes  &  St  §  0535,  providing 
that  the  Supreme  Court  shall  hear  and  deter- 
mine all  causes  removed  thereto  on  the  mer- 
its, disregarding  all  technicalities,  and  shall 
consider  all  amendments  which  could  have  been 
made  as  made. 

2.  Bailinger's  Ann.  Codes  &  St  §  6535,  pro- 
vides tliat  the  Supreme  Court  shall  hear  and 
determine  all  causes  removed  thereto  on  the 
merits,  disregarding  all  technicalities,  and  shall 
consider  all  amendments  which  could  have  been 
made  as  made.  Held,  that  where  the  sureties 
on  a  bail  bond  prosecuted  an  appeal  from  a 
judgment  against  them  on  the  bond,  and  one  of 
them  afterwards  withdrew  from  the  appeal, 
his  withdrawal  not  working  to  the  prejudice  of 
the  other  appellants,  a  motion  by  appellee  to 
dismiss  the  appeal  would  be  denied. 

3.  Bailinger's  Ana.  Codes  &  St  S  6910,  pro- 
vides that,  when  a  person  has  been  held  to  an- 
swer, if  an  indictment  be  not  found  or  informa- 
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tion  filed  against  'Mm  within  30  days,  the 
coart  must  order  the  prosecution  dismissed,  un- 
less good  cause  to  the  contrary  be  Bhown.  A 
month  after  one  was  held  to  answer  a  criminal 
charge,  he  moved  that  the  prosecution  be  dis- 
missed. No  information  or  indictment  was  filed 
nDtil  more  than  three  months  after  accused  was 
held  to  answer,  and  subsequently,  because  of  his 
nonappearance,  his  bail  bond  was  forfeited, 
and  judgment  entered  thereon,  and  thereafter 
the  prosecution  confessed  the  motion  of  accused 
for  a  dismissal  of  the  prosecution.  Held,  that 
the  forfeiture  of  the  bond,  and  entry  of  judg- 
ment thereon,  was  error. 

Appeal  from  Superior  Court,  Spokane 
Connty;   WUUam  E.  Richardson,  Judge. 

From  a  judgment  In  favor  of  the  state 
against  E.  V.  Boyles  and  others,  as  principal 
and  sureties  on  the  ball  bond  of  M.  L.  Lewis, 
all  the  defendants  except  W.  A.  Lewis  and 
Harry  Green  appeal.    Keversed. 

William  S.  Lewis,  George  M.  Nethercutt, 
W.  M.  Murray,  and  T.  S.  Griffltts.  for  ap- 
pellants. Horace  Kimball  and  Miles  Poin- 
dezter,  for  tbe  State. 

PBB  CURIAM.  On  May  24,  1901,  W.  A. 
Lewis,  waiving  preliminary  examination, 
wag  held  to  answer  on  the  cliarge  of  embez- 
ilement,  by  H.  L.  Kennan,  Justice  of  the 
peace,  to  the  superior  court  of  Spokane  coun- 
ty. On  May  25,  1901,  W.  A.  Lewis,  as  prin- 
cipal, and  K.  F.  Boyles,  Otto  Bringgold,  M. 
U  Lewis,  H.  6.  Brown,  and  Uarry  Green,  as 
Buretles,  before  such  Justice,  entered  Into  a 
bail  bond  or  recognizance  to  the  state  of 
Washington,  in  tbe  penal  sum  of  $3,000, 
(or  tlie  appearance  of  said  Lewis  before  tbe 
raperior  court.  This  instrument  contained 
tbe  following  conditions:  "Now,  therefore, 
it  the  said  W.  A.  Lewis  shall  be  and  appear 
in  said  superior  court  aforesaid  at  the  city 
of  Spolcane  to  answer  the  said  cliarge  when- 
ever it  shall  be  prosecuted  and  at  all  times 
rwjuired  until  discharged  according  to  law 
render  himself  amenable  to  the  orders  and 
process  of  the  said  superior  court,  then 
this  obligation  to  be  void  and  of  no  effect, 
otherwise  to  be  and  remain  in  full  force, 
virtue  and  ^ect."  This  bail  bond  was  ap- 
proval by  the  justice  May  31,  1901.  The 
certified  transcript  of  the  Justice  of  the  peace 
and  the  bond  were  filed  In  the  clerk's  office 
of  the  superior  court  on  June  13,  1001.  On 
tlie  25th  day  of  June,  1901,  tbe  defendant 
W.  A.  Lewis  appeared  in  jjerson  ond  made 
and  filed  bis  motion  in  said  court  to  dismiss 
fiicli  prosecution.  Such  motion,  omitting 
title,  is  as  follows:  "Comes  now  the  defend- 
ant in  the  above-entitled  action,  and,  ap- 
pearuig  iu  bis  own  proper  person  and  In  open 
ranrt.  make»  this  motion,  and  files  the  same 
with  the  clerk,  and  moves  the  court:  That 
the  alMve-entitled  action,  and  the  prosecution 
thereof,  be  by  the  court  dismissed,  upon  the 
foHowing  grounds,  to  wit:  That  on  the  24th 
•lay  of  May.  A.  D.  1001.  the  defendant  was 
by  H.  Li  Kennan,  a  justice  of  the  peace  in 
and  for  Spokane  county  and  precinct,  held 
to  answer  tbe  charge  of  larceny  by  embezzle- 


ment theretofore  preferred  against  him  In  fba 
said  justice  court,  and  the  proceedings  there- 
in were  by  tbe  said  justice  duly  certified  and 
returned  to  the  clerk  o(  the  above-entitled 
court  wherein  tbe  above-entitled  and  said 
action  ever  since  has-  been,  and  now  Is, 
pending,  and  more  than  thirty  days  have 
elapsed  since  tbe  defendant  was  held  to  an- 
swer as  aforesaid,  and  no  indictment  has 
been  found  and  no  Information  has  been 
filed  against  blm  within  thirty  days  or  at 
all.  Wherefore  tbe  defendant  demands  that 
this  action  and  the  prosecution  thereof  be 
dismissed,  and  he  go  hence  without  day,- 
and  that  his  bond  be  exonerated,  and  hia 
bondsmen  discharged  of  and  from  any  and 
all  further  liability  thereon.  This  motion  1b 
made  upon  the  record,  pleadings,  files,  and 
papers  in  this  action,  and  upon  the  annexed 
aflidavlt."  This  motion  was  accompanied 
with  an  affidavit  on  tbe  part  of  Lewis  pur- 
porting to  substantiate  the  grounds  thereof, 
and  which  alleges  "that  this  defendant  has 
called  the  attention  of  Horace  Kimball  [pros- 
ecuting attorney]  to  this  matter  at  divers 
times;  the  last  time  being  Saturday,  June 
22,  1901,  at  which  time  this  affiant  informed 
the  said  Horace  Kimball  that  he  had  been 
waiting  here  at  Spoicane  for  over  four  weeks 
to  answer  any  lufoimation  that  might  be 
filed  against  him  in  the  premises,  and  that 
this  affiant  nad  business  interests  elsewhere 
which  demanded  his  attention,  and  that  It 
would  be  very  inconvenient  for  this  affiant 
to  wait  longer  than  Monday,  the  24tb  day 
of  Jime,  A.  D.  1901,  for  the  said  Kimball  to 
take  action  in  the  premises."  On  the  27th 
day  of  June,  1901,  defendant  I^wis  ffied 
his  affidavit  in  tbe  above  prosecution  that 
on  the  25th  day  of  June,  1901,  he  personally 
served  upon  Horace  Kimball,  at  tbe  city  of 
Spokane,  true  copies  of  such  motion  and  affi- 
davit. The  record  further  shows  that  de- 
fendant Lewis  on  the  20th  day  of  June,  1901, 
served  upon  the  prosecuting  attorney  a  writ- 
ten notice  stating  "that  the  defendant  has 
called  your  attention  thereto  at  divers  times 
during  the  last  month— the  last  time  being 
Saturday,  June  22,  1901— and  at  all  times 
told  and  Informed  you  he  was  ready  to  plead 
and  dispose  of  the  said  action  at  the  earliest 
possible  time." 

On  September  23,  1901,  no  Indictment  hav- 
ing been  found  nor  information  filed  against 
defendant  W.  A.  Lewis,  this  cause  came  on 
for  hearing  in  the  court  below  on  motion  of 
defendant  to  dismiss  tbe  prosecution.  Tbe 
order  thereon  recites  that  the  court  was  of 
the  opinion  that  the  presence  of  defendant 
was  necessary  at  such  bearing,  and  tliere- 
upon  "ordered  that  bench  warrant  issue  forth- 
with for  the  arrest  of  the  defendant  W.  A. 
Lewis,  and  that  he  be  brought  before  the 
court  at  9:30  a.  m.  to-morrow,  to  wit,  Tues- 
day, September  24,  1901,  to  which  time  the 
bearing  of  this  motion  is  adjourned."  On 
September  26,  1901,  this  motion  was  again 
called  up  In  the  superior  conrt,   wlien   the 
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Aerttt  of  Spokane  connty  reported  In  open 
court  that  he  had  made  diligent  search  for 
defendant  LiewlB,  and  could  not  find  him. 
The  hearing  of  this  motion  for  dismissal  was 
continued  from  time  to  time,  on  account  of 
the  absence  of  such  defendant,  until  October 
10,  1901,  when  the  motion  again  came  on  for 
hearing  In  the  lower  court,  and  the  defend- 
ant appeared  by  his  counsel,  Messrs.  W.  8. 
Lewis  and  Frank  H.  Graves.  The  court 
below  at  that  time  ordered  that  the  hearing 
of  this  motion  be  continued  till  the  defend- 
ant should  be  personally  present  In  court. 
The  defendant,  by  his  counsri,  excepted  to 
this  order.  On  October  0,  1901,  the  prosecu- 
tion, without  making  any  showing,  filed  In 
the  court  below  an  information  charging  de- 
fendant Lewis  with  the  crime  for  which  he 
was  held  by  the  Justice  of  the  peace  on  May 
24,  1001,  and  October  14,  1901,  was  the  time 
set  for  the  arraignment  of  defendant  on  such 
charge.  On  October  10, 1901,  the  prosecution 
was  granted  leave  to  withdraw  Its  motion  to 
forfeit  the  above  bail  Ijond.  On  October 
14,  1901.  the  defendant,  by  W.  S.  Lewis,  in- 
sisted on  the  hearing  of  the  motion  to  dis- 
miss the  prosecution,  and  also  moved  a  dis- 
charge of  the  ball  bond,  as  against  the  prin- 
cipal and  sureties  thereon,  on  substantially 
the  same  grounds  as  stated  in  the  defendant's 
motion  to  dismiss.  On  the  day  last  named, 
on  motion  of  plaintiff,  the  state  of  Washing- 
ton, the  court  below,  on  default  of  defend- 
ant W.  A.  Lewis  to  appear  personally  and 
answer  such  charge,  rendered  Judgment 
against  defendant  for  $3,000,  and  agalust  the 
sureties  in  the  amounts  following:  M.  L. 
Lewis  for  ?1,000',  E.  F.  Boyles,  $300;  Otto 
Bringgold,  $500;  Harry  Green,  $500;  and  H. 
G.  Brown  in  the  sum  of  $500.  The  defend- 
ant and  appealing  sureties  excepted  to  the 
entry  of  this  Judgment.  On  the  2d  day  of 
December,  1901,  the  motion  to  dismiss  the 
prosecution  came  on  for  hearing  in  the  su- 
perior court,  and  the  prosecution  confessed 
this  motion,  which  was  granted,  the  action 
was  dismissed,  and  the  defendant  was  dis- 
charged from  custody.  He  did  not  appear 
personally  at  this  hearing,  but  was  represent- 
ed by  counsel. 

The  sureties  E.  F.  Boyles,  M.  L.  Lewis, 
H.  G.  Brown,  and  Otto  Bringgold  appeal 
from  this  Judgment,  which  was  entered  here- 
in on  October  14,  1901.  H.  G.  Brown  after- 
wards withdrew  from  such  appeal. 

The  respondent  moves  to  strike  from  the 
files  herein  appellants'  opening  brief,  for  the 
reason  that  neither  such  brief,  the  appeal 
bond,  "nor  any  of  the  papers  in  the  said  ap- 
peal after  the  notice  of  appeal  had  been  giv- 
en and  served,  are  entitled  as  required  by 
statute  and  by  rule  of  this  court."  Respond- 
ent also  moves  the  dismissal  of  the  appeal  of 
H.  G.  Brown  on  account  of  his  withdrawal  of 
the  same,  as  above  noted.  No  question  Is 
raised  by  respondent  as  to  the  correctness 
of  the  title  of  the  cause  in  the  notice  of 
appeal,  which  la  as  follows:   "In  the  Superior 


Court  of  the  State  of  Washington  In  and 
for  the  County  of  Spokane.  The  State  of 
Washington  vs.  W.  A.  Lewis,  Harry  Green, 
E.  F.  Boyles,  M.  L.  Lewis,  H.  G.  Brown,  and 
Otto  Bringgold,  Sureties,  on  Bail  Bond."  On 
the  appeal  bond  the  title  of  the  cause  is  iden- 
tical, down  to  and  Including  the  name  of  "W. 
A.  Lewis."  Then  follow  the  words  and 
names,  "Defendant  Harry  Green,  E.  F. 
Boyles,  M.  L.  Lewis,  H.  G.  Brown,  and  Otto 
Bringgold,  Sureties  on  Bond  or  Recognizance 
of  Defendant."  We  think,  unquestionably, 
that  the  notice  of  appeal  and  bond  are  sufB- 
clent  to  give  this  court  Jurisdiction.  Respond- 
eut's  counsel  do  not  claim  to  have  been  mis- 
led or  prejudiced  by  the  action  of  appellants 
in  the  premises.  The  state  has  entitled  its 
brief  in  the  same  manner  and  style  as  that 
of  appellants.  Section  6533,  BalUuger's  Ann. 
Codes  &  St.,  provides:  "The  Supreme  Court 
shall  hear  and  determine  all  causes  removed 
thereto  in  the  manner  hereinbefore  provided, 
upon  the  merits  thereof,  disregarding  all 
technicalities,  and  shall  upon  the  hearing 
consider  all  amendments  which  could  have 
l)een  made  as  made."  The  withdrawal  of 
H.  G.  Brown  as  one  of  the  appealing  parties 
cannot  work  to  the  prejudice  of  the  other 
appellants  in  the  present  controversy.  Tbe 
motion  to  strike  and  dismiss  the  appeal  Is 
therefore  denied. 

The  assignments  of  error  present  the  sin- 
gle proposition  of  law  for  our  consideration: 
Were  the  proceedings  had  in  the  court  below 
regular  and  valid,  with  regard  to  the  for- 
feiture of  the  above  bail  bond,  and  in  render- 
ing Judgment  in  the  case  at  bar  against 
the  appellants  now  before  this  court?  Sec- 
tion 6910,  2  Ballinger's  Ann.  Codes  &  St,  pro- 
vides: "Wlien  a  person  has  been  held  to  an- 
swer, if  an  indictment  be  not  found  or  In- 
formation filed  against  him  within  thirty 
days,  the  court  must  order  the  prosecution  to 
be  dismissed,  unless  good  cause  to  tbe  con- 
trary be  shown."  The  next  section  (6911) 
further  provides:  "If  a  defendant  indicted 
or  informed  against  for  an  offense;  whose 
trial  has  not  been  postponed  upon  his  appli- 
cation, be  not  brought  to  trial  within  sixty- 
days  after  the  Indictment  is  found  or  the  In- 
formation filed,  the  court  must  order  It  to  be 
dismissed,  unless  good  cause  to  the  contrary- 
be  shown."  This  court,  in  State  v.  Brodie. 
7  Wash.  442,  35  Tac.  137,  while  having  the 
latter  section  tmder  consideration,  used  the 
following  language:  "As  the  record  stands, 
we  are  of  the  opinion  that  no  sufficient  ca-ase 
appears  for  not  having  brought  the  defend- 
ants to  trial,  and.  In  the  absence  of  such 
cause,  they  were  entitled  to  their  discharge, 
under  said  section.  The  failure  to  call  a  Jury, 
without  any  good  reason  being  made  appar- 
ent why  one  was  not  called,  was  not  sufficient 
to  warrant  holding  them  In  custody  beyond 
the  time  specified  in  said  section."  Tbe  same 
line  of  reasoning  being  applied  to  the  above 
section  e910,  as  well  as  the  language  therein, 
contained,  clearly  implies  that  the  provisions 
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of  thla  section  are  mandatory;  that,  'if  an 
Indictment  be  not  found  or  Information  filed 
agalnat  him  [the  defendant]  within  thirty 
daya,  the  court  mnst  order  the  prosecntiou 
to  be  dismissed,  unless  good  cause  to  the 
contrary  be  shown";  that  such  cause  should 
appear  or  be  shown  by  the  record,  unless 
waived  In  some  manner  by  the  defendant  or 
accused.  In  other  words,  when  the  indict- 
ment  shall  not  have  been  found,  nor  Infor- 
mation filed,  within  the  30  days  after  the  de- 
fendant has  been  held  to  answer  a  criminal 
charge,  the  prosecution  must  assume  the  bur- 
den of  showing  a  reasonable  excuse  or  Jus- 
tification for  Its  omission  so  to  do.  Other- 
wise the  defendant  la  entitled  to  his  dis- 
charge, and  a  dismissal  of  the  prosecution, 
as  a  matter  of  right  When  it  sSiall  have 
been  determined  that  such  right  to  discbarge 
and  dismissal  exists  In  defendant's  behalf, 
it  would  seem  to  logically  follow  that  this 
right  inures  to  the  advantage  of  the  sureties 
on  the  defendant's  bail  bond.  The  above 
sections  contained  In  Ballinger's  Statutes 
are  substantially  identical  with  section  1382 
of  the  California  Penal  Code.  In  People  v. 
Wlckbam,  118  Cal.  283,  48  Pac.  123,  defend- 
ant was  convicted  in  the  trial  court  of  em- 
texzlement,  and  appealed.  In  the  opinion 
the  following  language  is  used:  "The  only 
point  made  for  a  reversal  Is  that  the  court 
erred  in  denying  defendant's  motion  to  dis- 
miss the  prosecution  upon  the  ground  that 
the  information  against  him  was  not  filed 
within  thirty  days  after  he  was  held  to  an- 
swer." The  court  held  in  this  case  that,  'if 
there  was  any  good  cause  for  not  filing  the 
Information  sooner,  the  burden  was  on  the 
prosecution  to  show  it."  The  Judgment  of 
conviction  was  reversed  for  want  of  such 
showing  In  the  record.  There  are  authorl- 
tiea  holding  that  where  a  bail  bond  has 
been  executed  by  a  defendant  and  sureties, 
conditioned  that  the  principal  shall  appear 
at  the  next  term  of  the  court  named  in  the 
instrument  to  answer  a  criminal  charge,  and 
eontlnaances  are  had  from  term  to  term, 
wlthoat  the  finding  of  any  Indictment  or  the 
Iiresentment  of  any  Information  against  the 
principal,  such  delays  are  sufficient.  In  law, 
to  release  the  sureties  from  liability  on  the 
recognizance.  Sogers  t.  State,  79  Ala.  B9; 
Jones  V.  State,  11  Tex.  App.  412;  Lane  ▼. 
State  (Kan.  App.)  60  Pac.  905. 

Ball  bonds,  when  executed,  should  be  con- 
strued with  reference  to  the  laws  of  the 
sovereign  Jurisdiction  relating  thereto*  where 
given.  While  the  Uablllty  of  the  principal 
and  sureties  is  to  be  measured  by  the  terma 
of  the  bond,  the  obligors— especially  the  sure- 
ties—have  the  right  to  expect  and  insist  that 
the  prosecution  observe  the  mandates  of 
the  statute;  While  the  defendant  Lewis  in 
the  case  at  bar  may  not  have  had  sufficient 
excDse  or  Justification  to  absent  himself  from 
the  JnrisdlGtion  of  the  trial  court,  still  sucli 


conduct  on  behalf  of  Lewis  did  not  excuse 
the  prosecution  In  neglecting  to  perform  a 
positive  duty,  enjoined  by  the  provisions  of 
section  6910,  Ballinger's  Ann.  Codes  &  St, 
to  either  file  an  Information  within  the  30 
days,  as  therein  provided,  or  show  good  cause 
for  the  delay  In  that  particular.  The  record 
fails  to  show  any  good  cause  for  the  neglect 
on  the  part  of  the  state  to  file  the  Informa- 
tion herein  charging  the  defendant  W.  A. 
Lewis  with  the  commission  of  a  crime  till 
October  9,  1901,  more  than  three  months 
after  the  expiration  of  the  time  limited.  If 
the  state  can  omit  the  performance  of  so  im- 
portant a  duty  in  our  criminal  Jurisprudence 
for  three  months,  why  may  It  not  do  so  for 
six  months,  or  for  an  Indefinite  period,  and 
in  the  meantime  insist  upon  the  forfeiture  of 
defendant's  recognizance?  We  cannot  con- 
ceive this  to  be  the  law.  True,  the  sureties 
may  seize  the  person  of  their  principal,  and 
surrender  him  into  the  custody  of  the  law, 
and  thus  exempt  themselves  from  future  lia- 
bility. Still  we  think  that  they  should  not 
be  mulcted  simply  because  they  omitted  so 
to  do,  having  acted,  as  reasoning  beings,  on 
the  presumption  that  the  prosecution  would 
discharge  its  duties  as  required  by  the  stat- 
ute, or  that  otherwise  it  had  elected  to  aban- 
don such  prosecution. 

The  following  language  is  found  in  the 
brief  of  the  learned  counsel  for  the  respond- 
ent: "The  dismissal  of  the  prosecution  does 
not  necessarily  follow  the  failure  to  file  an  in- 
formation within  thirty  days,  and  Is  not  an 
absolute  right,  but  'good  cause  to  the  con- 
trary may  be  shown.'  •  •  •  Defendant's 
sureties  had  no  right  to  suppose  either  that 
they  were  exonerated,  or  that  the  prosecution 
would  be  dismissed,  because  an  information 
was  not  filed  within  80  days.  This  was  a 
matter  which  could  only  be  determined  npon 
a  hearing,  when  the  prosecution  might  have 
shown  'good  cause  to  the  contrary.' "  But 
as  we  view  the  record  of  the  Judgment  enter- 
ed on  December  2, 1901,  wherein  the  prosecu- 
tion confessed  defendant  Lewis'  motion  of 
June  24,  1901,  in  open  court,  which  was 
granted.  Judgment  of  dismissal  was  there- 
upon entered,  and  the  defendant  ordered  dis- 
charged from  custody.  In  our  opinion,  this 
entry  Is  a  very  slgnifleant  feature  In  the  pres- 
ent controversy.  It  shows  on  the  face  of  the 
record,  in  the  absence  of  any  explanation, 
that  at  the  time  the  above  motion  was  made, 
June  24,  1901,  the  prosecution  had  no  case 
against  the  principal,  Lewis,  and  bad  no  right 
to  hold  him  further  in  these  proceedings;  that 
he  (Lewis)  was  then  entitled  to  his  discharge. 
In  view  of  these  facts,  we  think  that  it  would 
be  Illegal  and  inequitable  to  uphold  the  Judg- 
ment of  the  court  below  against  these  sure- 
ties, who  are  now  before  this  court  insisting 
xtjfon  their  legal  rights;  tlut  such  Judgment 
should  be  reversed,  and  the  proceedings  or- 
dered dismissed  as  analnst  these  appellants. 
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CULLY  T.  NORTHERN  PAC.  RT.  CO.  et  al. 

(Supreme  Court  of  Washington.     June  23, 

1904). 

MA.STEK  AND  BEBVANT— FEBSONAIi  1NJUBIE&— 
SAFE  PLACE  TO  WORK— TRIAL— INTBBBOGA- 
TOBIES — DISCOVERY — NEOLIQENCE — EVIDENCE 
—SUFFICIENCY. 

1.  Under  2  Ballinger's  Ann.  Codes  &  St  8 
6009,  providing  that  a  plaintiff  may  at  the 
time  of  filing  his  complaint  or  afterwards  file 
interrogatories  "for  the  discovery  of  facts  and 
documents  material  to  the  support  of  the  ac- 
tion," to  be  answered  by  the  adversary,  an  em- 
plo^6  of  a  railroad  in  a  suit  for  personal  in- 
juries could  not  compel  it  to  answer  inter- 
rogatories disclosing  confidential  communica- 
tions from  its  agent  reporting  or  in  regard  to 
the  accident. 

2.  The  rule  that  a  master  must  furnish  a  safe 
place  for  the  servant  to  work  has  no  applica- 
tion to  the  employment  of  a  man  by  a  railroad 
company  to  excavate  gravel  from  a  gravel  bank 
and  load  it  on  the  cars,  as  the  place  to  work 
is  being  constantly  changed,  and  is  necessarily 
incomplete  and  dangerous. 

3.  In  an  action  against  a  railroad  company  by 
an  employ^  for  personal  injuries,  evidence  ex- 
amined, and  held  insufficient  to  carry  the  ques- 
tion of  defendant's  nejjligence  to  the  jury. 

4.  In  an  action  against  a  railroad  company 
by  an  employe  for  personal  injuries,  the  burden 
of  proving  negligence  of  the  defendant  was  on 
the  plaintiff. 

AppenI  from  Superior  Court,  Skagit  Coun- 
ty;  G«o.  A.  Joiner,  Judge. 

Action  by  Alvin  Lewis  Cully,  by  Charles 
Cully,  guardian  ad  litem,  against  the  North- 
ern Pacific  Railway  Company  and  another. 
From  a  Judgment  for  defendants,  plaintlfl 
appeals.    Affirmed. 

Gable  &  Seabury  and  Million  &  Houser, 
for  appellant.  Jas.  F.  McElroy,  B.  S.  Gross- 
cup,  and  WUbra  Coleman,  for  respondents. 

PER  CURIAM.  This  Is  an  action  brought 
In  the  superior  court  of  Skagit  county  by 
Alvln  Lewis  Cully,  by  Charles  Cully,  his 
guardian  ad  litem,  plaintiff,  against  the 
Northern  Pacific  Railway  Company  and  T. 
B.  McDermott,  defendants,  to  recover  com- 
pensation for  personal  Injuries  sustained  by 
said  plaintiff.  From  a  Judgment  of  nonsuit 
and  dismissal  entered  against  falm  in  the 
lower  court,  plaintiff  appeals. 

Appellant  alleges  In  his  complaint  that  on 
or  about  August  5,  1901,  he  sustained  serious 
injuries  through  the  negligence  of  respond- 
ents in  failing  to  provide  him  a  safe  place 
In  which  to  work.  The  following  facts  are 
amply  borne  out  by  the  record:  On  or  about 
the  29th  day  of  July,  1901,  respondent  North- 
em  Paelfle  Railway  Company  was  engaged 
in  taking  gravel  from  a  gravel  hank  near 
the  town  of  Sedro-WooUey,  In  Skagit  county. 
The  crew  of  men  engaged  In  the  work  of 
excavating  the  gravel  and  loading  It  on 
the  cars  was  under  the  direction  and  control 
of  respondent  T.  B.  McDermott  as  foreman 
of  the  crew.  On  or  about  the  day  last  men- 
tioned, appellant,  being  at  that  time  be- 
tween 17  and  18  years  of  age,  although  doing 
a  man's  work  and  drawing  a  man's  pay,  was 


employed  by  said  McDermott  to  assist  the 
crew  In  the  work  In  hand,  the  particular 
duties  assigned  him  being  to  assist  those  of 
the  crew  whose  duty  It  was  to  attend  the 
Jackscrews  on  the  steam  shovel  and  take  up 
and  relay  the  track  upon  which  the  steam 
shovel  was  operated,  as  the  necessity  of  the 
work  from  time  to  time  required  its  position 
to  be  changed.  In  the  process  of  removing 
gravel  from  the  bank  and  loading  it  on  the 
cars  a  steam  shovel  was  used.  Respondents 
had  been  engaged  for  some  time  In  taking 
gravel  from  the  bank  in  question  prior  to 
the  employment  of  appellant,  and  in  the  pro- 
cess of  so  doing  bad  cut  Into  the  face  of 
the  bank  to  a  considerable  extent,  neces- 
sitating the  building  of  the  track  on  which 
the  steam  shovel  was  being  operated  and 
the  side  track  used  for  the  gravel  cars  with- 
in tlie  cut.  The  excavation  had  advanced 
Into  the  bank  to  such  an  extent  that  the 
height  of  the  embankment  caused  by  the  ex- 
cavation was  between  30  and  40  feet  on  the 
day  of  the  accident.  Either  early  on  the 
same  day  or  the  day  before,  a  stratum  of 
blue  clay  had  been  struck,  which  undoubt- 
edly added  to  the  danger  of  a  slide  taking 
place.  On  the  afternoon  of  the  6th  day  of 
August,  1901,  appellant  was  assisting  another 
workman  by  the  name  of  Hale  Rhodes  in 
laying  and  spiking  down  track  In  the  rear 
of  the  steam  shovel  preparatory  to  moving 
the  shovel  to  another  position.  Rhodes  was 
engaged  In  spiking  and  appellant  was  hold- 
lug  or  "pinching"  the  rails  In  position  to  be 
spiked  by  the  use  of  a  "claw"  or  "pinch" 
bar,  respondent  McDermott  standing  by. 
The  bar  which  appellant  was  using  was  not 
working  satisfactorily,  and  some  one— it  does 
not  clearly  appear  who— suggested,  "Get  a 
line  bar,"  whereupon  McDermott,  by  point- 
ing, directed  attention  to  a  bar  lying  a  short 
distance  away  between  the  steam  shovel 
and  a  car  standing  opposite  on  a  parallel  ' 
track.  Appellant  immediately  proceeded 
down  between  the  steam  shovel  and  the 
standing  car  to  get  the  bar  pointed  to,  and 
was  in  the  act  of  picking  It  up,  when  a  large 
mass  of  the  bank  broke  away  from  the  top, 
and,  before  appellant  had  time  to  change 
his  position,  came  down  with  great  violence, 
striking  the  steam  shovel  with  such  force  as 
to  carry  it  off  the  track,  carrying  It  over 
against  the  opposite  car,  and  pinning  ajv 
pellant  between  the  steam  box  of  the  steana 
shovel  and  the  deck  of  the  car,  resulting  In 
the  Injin^.  The  separate  answers  of  re- 
spondents put  In  Issue  the  material  allega- 
tions of  the  complaint,  and  further  alleged, 
as  s^arate  defenses  to  the  action,  assumed 
risk,  contributory  negligence,  and  negligence 
of  fellow  servants.  The  affirmative  mat- 
ter In  each  answer  was  denied  In  the  reply. 
Prior  to  the  trial,  appellant,  pursuant  to 
section  6009,  2  Ballinger's  Ann.  Codes  &  St., 
propounded  to  respondent  eompany  certain 
written  Interrogatories,  to  all  of  which  the 
respondent  made  answer,  except  interroga- 
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torles  nnmbered  19  and  20,  which  are  as  fol- 
lows: "No.  19.  If  such  report  was  ever  made, 
who  made  it,  and  to  whom  was  It  made,  and 
what  action,  if  any,  was  ever  taken  by  the 
company  with  reference  thereto?  No.  20. 
Attach  to  your  answers  herein  all  reports 
regardhiR  the  accident,  and  all  correspond- 
ence with  the  person  or  persons  reporting 
said  accident  with  reference  thereto."  On 
motion  of  counsel  for  the  railway  comimny 
these  two  interrogatories  were  stricljeu  out 
by  the  lower  court,  on  the  ground  that  the 
same  were  incompetent,  irrelevant,  and  im- 
material, to  which  ruling  appellant  except- 
ed. It  appears  from  the  transcript  that  the 
respondent  company  answered  in  the  af- 
firmative Interrogatory  No.  18,  that  a  report 
of  appellant's  said  injury  was  made  to  the 
company.  We  are  clearly  of  the  opinion  that 
these  interrogatories  were  properly  stricken. 
It  seems  to  us  that  it  would  be  a  very  dan- 
gerous and  unjust  practice  to  require  the  de- 
fendant in  this  character  of  cases  to  produce 
all  of  the  correspondence,  reports,  and  docu- 
ments which  be  may  Iiave  touching  a  case 
at  issue,  all  of  which  must  necessarily  be 
of  a  strictly  confidential  charactpr.  Assum- 
ing that  this  correspondence  disclosed  admis- 
sions of  tbe  confidential  agents  of  the  de- 
fendants against  the  interests  of  the  defend- 
ants, they  are  not  such  admissions  as  would 
be  admissible  in  evidence.  We  can  conceive 
of  no  reason  why  a  different  rule  should  ap- 
ply in  this  case  than  prevails  In  the  case  of 
prlTlleged  communications  generally.  The 
statute  which  authorizes  the  filing  of  "inter- 
rogatories for  the  discovery  of  facts  and 
documents  material  to  the  support,"  etc., 
"of  the  action,"  does  not  contemplate  that 
the  plaintiff  shall  be  permitted  to  have  free 
access  to  the  defendant's  private  correspond- 
ence and  papers,  In  order  that  he  may  not 
only  discover  whether  facts  and  documents 
material  to  the  Issue  existed  therein,  but 
learn  the  defendant's  line  of  defense  as  well. 
It  is  highly  probable  that  sections  6009  and 
6W7,  2  Balllnger's  Ann.  Codes  &  St.,  were 
intended  to  supersede  the  old  practice  which 
authorized  a  bill  of  discovery;  but  Mr.  Pom- 
eroy,  in  his  work  on  Equity  Jurisprudence, 
at  section  201,  In  referring  to  the  old  prac- 
tice, says:  "The  fundamental  rule  on  this 
subject  is  that  the  plaintiff's  right  to  a  dis- 
covery does  not  extend  to  all  facts  which 
may  be  material  to  the  issue,  but  Is  confined 
to  facts  which  are  material  to  his  own  title 
or  cause  of  action.  It  does  not  enable  him 
to  pry  Into  the  defendant's  case,  or  find  out 
the  evidence  by  which  that  case  will  be  sup- 
ported," etc.  The  record  falls  to  disclose 
the  particular  evidence  sought  to  be  obtain- 
ed. Mr.  Hageman,  In  his  work  on  Privileg- 
ed Communications,  at  page  32,  says:  "So 
where  a  plaintiff,  at  the  instance  of  the  so- 
licitors, sent  out  a  gentleman  to  India  for  the 
express  purpose  of  acting  as  the  solicitors' 
agent  In  the  collection  of  evidence  respecting 
a  pending  suit,  letters  written  by  the  agent 


either  to  tbe  plaintiff  or  his  solicitors  on  the 
subject  of  the  evidence  have  been  regarded 
by  the  court  as  confidential  Qonununications." 
At  page  750,  vol.  6,  Enc.  PL  &  Pr.,  the  rule 
is  laid  down  that  "communications  to  any 
person  whose  intervention  is  necessary  to 
secure  and  facilitate  the  communication  be- 
tween attorney  and  client  are  privileged." 
It  seems  to  us  that  the  communications 
sought  to  be  obtained  In  this  suit  come 
squarely  within  the  rule  above  laid  down  as 
privileged.  It  may  well  be  doubted  whether, 
under  section  6000,  2  Balllnger's  Ann.  Codes 
&  St.,  the  production  of  any  documentary 
evidence  could  be  demanded  in  view  of  the 
provisions  of  section  6047,  2  Balllnger's  Ann. 
Codes  &  St,  which  makes  ample  provision 
for  the  inspection  of  books  and  papers  in 
the  bands  of  the  opposite  party  material  to 
the  issue,  and  for  permission  to  make  copies 
thereof. 

Granting  a  nonsuit  is  the  next  error  as- 
signed. The  appellant  seeks  to  Invoke  the 
rule  in  this  case  that  it  is  the  duty  of  the  mas- 
ter to  furnish  the  servant  with  a  safe  place  in 
which  to  work.  This  rulci  however,  has  no 
application  to  this  class  of  employment.  As 
was  said  in  Kath  v.  Wis.  Cent.  Ry.  Co.,  99 
N.  W.,  at  page  221:  "The  place  to  work  Is 
being  changed  constantly,  and  Is  necessarily 
Incomplete  and  dangerous;  and  the  employ^ 
knows  It,  and  accepts  such  risks  as  are  or- 
dinarily present  In  such  operations;"  citing 
Porter  v.  S.  O.  &  M.  Co.,  84  Wis.  418,  54 
N.  W.  1019;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Jack- 
son, 63  Fed.  48,  12  C.  C.  A.  507;  Moon 
Anchor,  etc..  Mines  t.  Hopkins,  111  Fed. 
298,  49  C.  C.  A.  847;  Armour  v.  Hahn,  111 
tr.  S.  SIS,  4  Sup.  Ct.  483,  28  L.  Bd.  440.  To 
the  same  effect,  also.  Is  Swanson  v.  Great 
Northern  Ry.  Co.  (Minn.)  70  N.  W.  978,  and 
the  statement  of  facts  in  that  case  Is  almost 
identical  with  that  In  the  case  at  bar.  In  a 
concurring  opinion  by  one  of  the  justices 
It  is  said:  "In  this  case  the  inferior  serv- 
ant injured  knew,  or  should  have  known,  as 
much  about  the  dangers  which  he  was  en- 
countering as  the  foreman  knew,  or  could 
have  been  expected  to  know.  They  stood 
upon  an  equal  footing.  •  •  •  In  this  re- 
spect the  case  is  different  from  Carlson  v. 
Exchange  Co.,  03  Minn.  428  [C5  N.  W.  914], 
where  a  large  crack  had  formed  in  the  soil 
above  the  excavation,  which  the  foreman 
knew,  but  which  the  inferior  servant  injured 
did  not  know,  and  was  not  In  a  position  to 
observe.  He  was  injured  by  reason  of  the 
foreman's  neglect  In  failing  to  warn  him." 
The  evidence  shows  that  the  foreman  re- 
peatedly informed  the  workmen  of  the  dan- 
ger Incident  to  the  employment;  that  the 
workmen  frequently  talked  over  the  liabil- 
ity of  a  slide  occurring,  and  were  constantly 
on  the  lookout  for  a  slide;  and,  although  the 
plaintiff  went  upon  the  stand,  he  failed  to 
give  any  evidence  to  the  effect  that  he  was 
not  warned,  or  that  he  did  not  hear  the 
talk  between  the  workmen  to  the  effect  that 
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a  slide  was  likely  to  occur  at  any  time.  The 
appellant  uses  this  language  in  his  brief: 
"Nor  is  there  a  Bcintllla  of  proof  to  show 
that  appellant  ever  Joined  In  these  discus- 
sions or  ever  heard  them."  From  this  state- 
ment we  are  led  to  beMeye  that  the  appel- 
lant must  have  been  laboring  under  the 
impression  that  the  law  imposed  the  duty 
upon  the  defendant  to  prove  want  of  negli- 
gence. This,  however,  is  not  the  law.  The 
burden  was  upon  the  appellant  to  prove  neg- 
ligence upon  the  part  of  the  respondents. 
The  labor  being  performed  was  of  a  hae- 
ardous  character,  and  the  appellant's  own 
witnesses  upon  cross-examination  testified 
that  the  respondents  constantly  kept  men 
upon  the  top  of  the  bank  to  watch  for  indica- 
tions of  a  slide,  to  keep  the  bank  clear  of 
logs,  etc.,  and  shoot  down  the  bank  when  it 
became  undermined.  And  there  is  no  evi- 
dence that  these  men  were  not  carefully 
selected  with  reference  to  the  duty  which 
they  had  to  perform. 

In  our  Judgment,  the  respondents  were 
clearly  entitled  to  a  nonsuit,  and  the  Judg- 
ment should  be  affirmed. 


ALLEN  V.  NORTHERN  PAC.  RT.  CO. 

(Supreme  Court  of  Washington.      June  21, 
1904.) 

CA.BBIERS  OF  FA88ENOEBS— PEB80NAI.  INJURIES 
—NEGLIGENCE  —  EVIDENCE  —  SUFFICIENCr— 
ACCIDENT^PBESUUFTION   OF  NEOLIOENCE. 

1.  In  an  action  by  a  passenger  against  a  car- 
rier for  personal  injuries,  the  question  of  negli- 
gence is  one  of  law,  for  the  court,  where  the 
facts  are  such  that  all  reasonable  men  must 
draw  tbe  same  inference  from  them,  and  when 
the  conclusion  follows,  as  a  matter  of  law,  that 
no  recovery  can  be  had  on  any  view  of  the  evi- 
dence. 

2.  The  fact  that  a  passenger  is  injured  by 
something  under  the  control  of  the  carrier  is 
not  necessarily  ^rima  facie  evidence  of  negli- 
gence of  the  carrier. 

3.  A  passenger  who  had  left  the  train  and 
entered  a  restaurant  on  a  ferry,  l>eing  inform- 
ed that  his  train  was  leaving  tiim,  attempted 
to  climb  on  the  steps  of  a  moving  car,  when 
a  jerk  of  the  train  occasioned  by  an  increase 
of  speed  necessary  to  ascend  an  incline  overbal- 
anced him,  and  he  was  struck  by  some  ol>struc- 
tion  close  to  the  car,  but  necessary  in  the  opera- 
tion of  the  road.  Held,  that  no  negligence  was 
shown  on  the  part  of  the  railroad  company. 

4.  There  was  no  presumption  of  negligence 
arising  from  the  accident. 

Hadley  and  Dunbar,  JJ.,  dissenting. 

Appeal  from  Superior  Court,  King  County, 
R.  B.  Aibertson,  Judge. 

Action  by  W.  J.  Allen  against  the  Northern 
Pacific  Railway  Company.  There  was  a  ver- 
dict for  plaintiff,  and,  from  an  order  granting 
a  new  trial,  plaintiff  appeals.    Aflirmed. 

Walter  S.  Fulton  and  VInce  H.  Faben,  for 
appellant.  Jas.  F.  McElroy  and  B.  S.  Gross- 
cup,  for  respondent 

PER  CURIAM.  This  action  was  brought 
In  the  superior  court  of  King  county  by  W. 


J.  Allen,  plaintiff,  against  the  Northern  Pa- 
cific Railway  Company,  a  corporation,  de- 
fendant, to  recover  compensation  for  personal 
injuries.  The  cause  was  tried  before  tbe 
court  and  a  Jury.  A  verdict  was  returned 
for  plaintiff,  which,  upon  the  motion  of  de- 
fendant, was  set  aside  and  a  new  trial  grant- 
ed by  the  lower  court  upon  the  sole  ground, 
as  stated  In  the  record,  "that  the  evidence 
introduced  at  the  trial  herein  failed  to  show 
any  att  or  acts  of  negligence  on  the  part  of 
the  defendant."  The  plaintiff  excepted  and 
appealed  from  the  order  granting  the  new 
trial.  The  only  error  assigned  is  that  the 
trial  court  erred  in  making  said,  order.  The 
court  having  stated  the  ground  of  Its  deci- 
sion in  the  order  granting  the  new  trial,  tbe 
sole  proposition  presented  for  our  considera- 
tion upon  this  appeal  Is  whether  any  act  or 
acts  of  negligence  on  the  part  of  respondent 
appeared  in  the  evidence  which  became  a 
question  for  the  consideration  of  the  jury  at 
the  trial.  Gray  v.  Washington  Water  Power 
Co.,  27  Wash.  713,  68  Pac.  360. 

On  January  13,  1902,  appellant,  W.  J.  Al- 
len, was  a  passenger  on  one  of  respondent's 
trains,  bound  from  Portland,  Or.,  to  Seattle, 
Wash.  When  this  train  reached  the  Colum- 
bia river,  an  employs  thereon  informed  ap- 
pellant that  he  would  have  sufficient  time  In 
which  to  get  breakfast  on  the  ferry.  There- 
upon the  appellant  left  the  train,  went  Into 
the  restaurant  on  the  ferry,  and  ordered  his 
breakfast.  Ordinarily  the  time  occupied  in 
crossing  this  river  on  the  ferry  was  about 
20  minutes.  Soon  after  commencing  bis 
meal,  he  beard  the  train  give  what  he  be- 
lieved to  be  a  signal  for  Its  departure  from 
tlie  ferry.  The  man  In  charge  of  this  eating 
house  said  to  appellant:  "You  better  hurry 
up.  The  train  will  pull  out  and  leave  you." 
Mr.  Allen  testified  in  this  connection  on  his 
dh-ect  examination  as  follows:  "So  I  Just 
quit  eating  right  there,  and  paid  him  for  my 
meal,  and  walked  out,  and  as  I  went  out  tbe 
train  was  moving  off.  Q.  Let  me  ask  you 
right  there,  where  was  the  train  when  yon 
went  out,  with  reference  to  where  you  were; 
that  is,  on  the  ferry?  A.  Well,  It  was  to- 
wards the  other  end  of  the  boat.  Q.  That 
is.  It  was  towards  this  side— the  Washington 
side?  A.  Towards  tbe  Washington  side;  yes, 
sir.  Q.  And  you  saw  It  uwving,  did  you,  as 
you  came  out?  A.  Yes,  sir.  Q.  And  believed 
that  to  be  your  train,  did  you?  A.  Yes,  sir. 
Mr.  McElroy:  I  object  now  to  the  leading  of 
the  witness,  if  the  court  please.  The  Court: 
I  think  the  questions  are  leading.  Q.  What 
did  you  do,  then,  upon  coming  out  and  seeing 
your  train?  A.  Well,  I  saw  the  train  moving 
out,  and  started  to  catch  the  train,  and  I 
started  with  a  little  run  to  catch  it,  and  It 
was  close  to  the  other  end  of  the  ferry,  and, 
as  I  Jumped  on  the  step  of  the  platform— on 
to  the  platform  of  the  last  car— why,  I  got 
one  foot  on  and  stepped  up  to  the  second 
step,  and  as  I  did  so  the  train  gave  a  very 
sudden  lurch  or  Jerk,  and  overbalanced  me 
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and  throwed  me  off  the  car,  and  I  atruck 
gome  timber  or  piling  or  something.  I  don't 
know  what.  Q.  How  fast  was  the  train  moY- 
Ing  when  you  came  out  of  the  eating  house 
tbere?  A.  Well,  It  was  not  going  fast  at  all. 
I  did  not  have  no  trouble  to  catch  It.  I  hare 
often  caught  trains.  •  •  •  It  was  not 
going  OTer  a  mile  an  hour,  I  don't  think. 
•  •  •  Q.  Now,  where  was  this  obstruction, 
with  reference  to  the  right  of  way  or  the 
passageway  leading  from  the  ferry  up  on  to 
the  mainland?  •  *  •  A.  Well,  it  could  not 
liave  been  only  Just—  It  was  right  close  to 
the  car,  because  I  remember  when  I  over- 
balanced on  the  step  with  the  Jerk— with  the 
forcible  Jerk— that  the  engine  or  the  car  gave, 
it  overbalanced  me,  and  I  Just  tipped  back- 
wards, and  It  struck  me  some  way.  I  don't 
know  how."  Appellant  suffered  severe  In- 
juries, and  was  picked  up  In  an  unconscious 
condition.  In  which  state  he  remained  for  sev- 
eral days.  Appellant  testified  that  be  re- 
ceived no  warning  that  he  should  not  board 
tlie  train.  Timothy  Mahoney,  a  witness  for 
respondent,  testified,  in  part,  that  In  January, 
1902,  be  was  a  deckhand  on  this  ferryboat; 
that  witness  had  his  regular  work  to  per- 
form; that  It  was  witness'  duty,  if  he  saw 
anybody  about  to  board  the  train,  whom  he 
tbonght  was  liable  to  get  hurt,  to  stop  him. 
"Tbe  train  was  in  motion.  Mr.  Allen  made 
a  move  to  get  on  the  train,  and  I  told  blm- 
not  to  get  on,  and  that  Is  all  there  Is  to  It." 
E.  E.  Weymouth,  one  of  respondent's  wit- 
nesses, testified  that  he  was  the  supervisor 
of  bridges  and  buildings  on  the  Pacific  Divi- 
sion of  the  respondent  company;  that  the 
clearance  between  the  platform  of  the  coach 
and  the  lever  or  upright  with  which  appel- 
lant came  In  contact  when  Injured  was  about 
2G  Inches;  that  this  appliance  Is  absolutely 
necessary  for  the  operation  of  the  pontoon 
and  the  receiving  of  the  ferryboat.  It  also 
appeared  by  the  testimony  that  the  engine 
while  attached  to  the  cars  first  moved  slow- 
ly, and  then,  as  the  Incline  from-  the  ferry 
to  the  station  at  Kalama  was  approached,  It 
wag  necessary  to  Increase  the  speed  In  order 
to  make  the  ascent.  It  would  seem  from 
the  evidence  that  the  cars  must  have  been  In 
motion  for  at  least  200  feet  when  appellant 
boarded  this  particular  car.  The  following 
statement,  explanatory  of  appellant's  con- 
tentious, appears  In  the  brief  of  his  counsel: 
"The  acts  of  negligence  which  were  alleged 
and  found  by  the  Jury  to  have  caased  appel- 
lant's injuries  were  the  failure  of  respondent 
to  provide  facilities  which  would  have  en- 
abled the  appellant  to  safely  board  the  train; 
starting  the  train  suddenly  after  appellant 
had  boarded  the  same;  and  placing  and 
maintaining  In  the  passage  and  right  of  way 
leading  from  the  ferry  a  pile,  or  obstruction 
of  like  nature,  which  rendered  the  right  of 
way  dangerous  to  passengers  situated  as  was 
appellant,  on  trains  leaving  the  ferry."  The 
Jm7  by  its  verdict  affirmed  that  appellant 
was  free  from  contributory  negligence  In 


boarding  the  train,  and  that  he  was  not  warn- 
ed against  so  doing  by  any  employ^  of  re- 
spondent. All  conflict  in  the  testimony  was 
settled  by  the  Jury.  Therefore  the  sole  ques- 
tion raised  on  this  record  is  whether  the  evi- 
dence adduced  at  the  trial  shows  or  tends  to 
establish  that  appellant  was  Injured  by  the 
negligence  of  respondent  company,  as  al- 
leged. Appellant,  under  the  Issues  as  formu- 
lated by  the  pleadings,  assumed  the  burden 
of  proof  In  that  behalf. 

The  question  of  negligence  Is  one  of  law, 
for  the  court,  only  where  the  facts  are  such 
that  all  reasonable  men  must  draw  the  same 
Inference  from  them,  and  when  the  conclu- 
sion follows,  as  a  matter  of  law,  that  no  re- 
covery can  be  had  upon  any  view  which  can 
properly  be  taken  of  the  facts  the  evidence 
tends  to  establish.  Towle  ▼.  Stlmson  Mill  Co. 
(Wash.)  74  Pac.  471. 

It  Is  urged  by  appellant  that,  whenever  a 
passenger  Is  Injured  by  something  which  Is 
under  the  control  of  the  carrier,  the  fact  of  the 
injury  Is  Itself  prima  facie  evidence  of  negli- 
gence on  the  part  of  the  carrier.  In  Hawkins 
v.  Front  Street  Cable  Ry.  Co.,  3  Wash.  St. 
592,  28  Pac.  1021,  16  h.  R.  A.  806,  28  Am.  St. 
Hep.  72,  which  was  an  action  to  recover  com- 
pensation for  Injuries  sustained  by  Marie 
Hawkins,  one  of  the  respondents,  while  she 
was  a  passenger  riding  upon  one  of  appel- 
lant's street  cars,  the  trial  court  among  oth- 
er things.  Instructed  the  Jury  that  "It  Is  the 
law  that,  where  a  passenger  being  carried  on 
a  train  Is  Injured  without  fault  of  his  own, 
there  Is  legal  presumption  of  negligence,  cast- 
ing upon  the  carrier  the  burden  of  dlq>rov- 
Ing  It."  This  court  held  that  "such  is  not 
the  law  as  laid  down  by  very  numerous  au- 
thorities." At  page  597,  3  Wash.  St,  page 
1023,  28  Pac,  16  L.  R.  A.  808,  28  Am.  St  Rep. 
72,  In  the  opinion  delivered  by  Stiles,  J.,  the 
following  language,  from  Meier  v.  Pa.  R.  R. 
Co.,  64  Pa.  225,  3  Am.  Rep.  581,  is  quoted 
with  approval:  "Prima  fade,  where  a  pas- 
senger being  carried  on  a  train  Is  injured 
without  fault  of  his  own,  there  is  a  legal 
presumption  of  negligence,  casting  upon  the 
carrier  the  onus  of  disproving  it  This  is  the 
rule  when  the  Injury  Is  caused  by  a  defect  In 
the  road,  cars,  or  machinery,  or  by  a  want 
of  diligence  or  care  by  those  employed,  or  by 
any  other  thing  which  the  company  can  and 
ought  to  control  as  a  part  of  Its  duty  to  car- 
ry passengers  safely;  but  this  rule  of  evi- 
dence Is  not  conclusive."  Again,  In  the  opin- 
ion of  the  court  In  Klepsch  ▼.  Donald,  8 
Wash.  Wi,  35  Pac.  022.  this  language  Is  used: 
"A  passenger  on  a  railroad  train  is  injured, 
and  the  fact  of  Injury  alone  does  not  sustain 
a  charge  of  negligence;  but,  if  the  train  was 
derailed  by  reoson  of  a  broken  wheel,  the 
presumption  arises  that  the  carrier  was  negli- 
gent in  not  providing  a  sound  one."  In  Glee- 
son  V.  Virginia  Midland  R.  Co.,  140  U.  S.  435, 
11  Sup.  Ct.  8.59,  35  L.  Ed.  458,  the  court  held 
that  an  accident  happening  to  a  passenger 
tiding  on  the  railway  of  the  carrier,  caused 
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by  tbe  train  coming  In  contact  with  a  land- 
slide, raiseS)  when  shown,  a  presumption  of 
negligence  on  the  part  of  the  carrier,  and 
throws  upon  it  the  burden  of  showing  that 
the  slide  was  in  fact  the  result  of  causes  be- 
yond its  control.  The  general  language  em- 
ployed in  the  court's  opinion,  quoted  by  the 
appellant,  should  be  considered  with  reference 
to  the  facts  of  the  particular  case  decided. 
"It  is  therefore  too  broad  a  statement  of  the 
rule  to  say  that  in  all  cases  a  presumption 
of  negligence  on  tbe  part  of  tbe  carrier  arises 
from  the  mere  happening  of  the  accident,  or 
an  injury  to  a  passenger,  regardless  of  the 
circumstances  and  nature  of  the  accident. 
The  true  rule  would  seem'  to  be  that  when 
the  injury  and  circumstances  attending  it  are 
so  unusual  and  of  such  a  nature  that  it  could 
not  well  have  happened  without  the  compa- 
ny being  negligent,  or  when  it  is  caused  by 
something  connected  with  the  equipment  or 
operation  of  the  road,  over  which  the  com- 
pany has  Mitlre  control,  without  contributory 
negligence  on  the  part  of  the  passenger,  a 
presumption  of  negligence  on  the  part  of  the 
company  usually  arises  from  proof  of  such 
facts,  in  the  absence  of  anything  to  the  con- 
trary, and  the  burden  is  then  cast  upon  tbe 
company  to  show  that  its  negligence  did  not 
cause  the  injury."  Elliott  on  Railroads,  vol. 
4,  9  1644,  and  authorities  cited.  In  Fearn  y. 
West  Jersey  Perry  Ca,  143  Pa.  122,  22  Atl. 
706,  18  L.  B.  A.  366,  the  court  said:  "The 
cause  of  the  accident  was  known  as  well  to 
the  appellant  as  to  the  company.  In  such 
case  the  presumption  of  negligence  arising 
from  tbe  mere  fact  that  a  passenger  was  in- 
jured while  on  the  appellant's  boat  has  no 
applicatipn.  *  *  •  As  the  appellant  failed 
to  show  any  omission  or  violation  of  duty  by 
the  company  in  connection  with  the  cause  of 
the  accident,  we  think  the  nonsuit  was  prop- 
erly ordered."  The  presumption  "arises  not 
from  the  naked  fact  that  an  injury  has  been 
inflicted,  but  from  the  cause  of  the  injury, 
or  from  other  circumstances  attending  It." 
Pa.  B.  Co.  V.  MacKlnney,  124  Pa.  402,  17 
AU.  14,  2  L.  B.  A.  820,  10  Am.  St.  Rep.  601. 
In  a  case  where  the  fact  of  no  negligence  Is 
fixed  by  tbe  proofs,  a  mere  presumption  can- 
not overcome  it.  Bernhardt  t.  Railroad,  159 
Pa.  363,  28  Atl.  140.  See,  also,  exhaustive 
note,  Bamowski  v.  Helson,  15  Ia  R.  A.  33. 
Etson  V.  Ft  Wayne  &  B.  I.  Ry.  Co.  (Mich.) 
68  K.  W.  298,  was  an  action  to  recover  dam- 
ages for  alleged  negligence  on  the  part  of 
tbe  carrier.  The  point  decided  is  succinctly 
presented  In  the  syllabus:  "In  an  action 
against  an  electric  street  railway  by  a  pas- 
senger for  persona!  injuries,  evidence  merely 
that  plaintiff,  who  was  upon  the  platform'  to 
alight  as  soon  as  the  car,  which  was  slowing 
up,  stopped  at  the  far  side  of  the  street— its 
usual  stopping  place— was  thrown  from  the 
car  by  a  sudden  Jerk  when  the  car  was  only 
halfway  across  tbe  street.  Is  insufficient,  in 
the  absence  of  evidence  as  to  the  cause  of 
the  sudden  jerk,  to  warrant  a  recovery  by 


plaintiff."  If  this  proposition  be  correct,  it 
follows  logically  that.  If  it  had  appeared  that 
such  lurch  was  necessary  to  effect  a  legiti- 
mate purpose,  there  would  have  been  no  neg- 
ligence on  the  part  of  the  raUroad  company. 
See,  further,  Schmidt  v.  North  Jersey  St  Ry. 
Co.  (N.  J.  Sup.)  49  Atl.  438. 

The  able  counsel  for  appellant  argue  that 
the  case  of  Anderson  v.  City  &  Suburban 
Ry.  Co.  (Or.)  71  Pac.  650,  Is  an  authority  di- 
rectly in  point  in  support  of  their  contentions 
in  the  present  controversy.  It  appeared  that 
a  street  railway  company  constructed  its 
tracks  so  near  the  superstructure  of  a  bridge 
as  to  leave  only  18  inches  between  tbe  frame 
thereof  and  the  outer  edge  of  the  footboard 
of  its  open  cars;  that  a  passenger,  while 
riding  on  the  footboard  with  the  knowledge 
and  consent  of  the  carrier— the  seats  Inside 
of  the  car  all  being  occupied— was  injured 
by  coming  in  contact  with  a  strut  of  the 
bridge;  and  there  was  evidence  tending  to 
show  that  the  car  was  going  at  an  unla'wful 
rate  of  speed,  and  that  no  warning  was  giv- 
en. It  was  held— and  we  think  correctly — 
that  tbe  company's  negligence  was  a  question 
for  tbe  Jury.  In  the  case  at  bar  it  is  not  pre- 
tended that  appellant,  when  injured,  was  on 
this  particular  step  or  platform  of  respond- 
ent's car  with  the  knowledge  or  consent  of 
any  of  respondent's  servants  or  trainmen. 
The  engine  and  cars  thereto  attached  bad 
proceeded  a  considerable  distance  from  their 
starting  point  on  the  ferry  when  appellant 
boarded  the  car  without  invitation,  express  or 
implied,  on  the  part  of  respondent.  In  so 
doing,  could  he  impose  upon  respondent  com- 
pany the  duty  of  warning  him  of  possible 
danger?  Was  the  respondent  bound,  at  its 
peril,  to  know  that  a  passenger  was  liable  to 
board  one  of  its  cars  while  in  motion  at  an 
unusual  place.  Just  as  tbe  engine  was  about 
to  make  the  ascent  of  this  incline?  We  think 
that  these  questions  must  be  answered  in 
the  negative.  The  lurch  or  Jerk  of  tbe  car 
on  which  appellant  was  riding,  and  of  wbicU 
he  complains,  was  occasioned  by  the  increase 
of  power  necessary  to  ascend  such  incline. 
We  fall  to  see  how  the  appellant  can  Justly 
charge  negligence  on  respondent  or  its  serv- 
ants by  reason  of  such  sudden  movement  of 
the  engine  and  cars,  under  the  e'vidence  and 
circumstances  as  disclosed  by  this  record. 
True,  this  lurch  caused  appellant's  body  to 
swing  out  about  26  inches  from  the  car, 
which  brought  blm  In  contact  with  the  xtp- 
rlght;  but  It  appeared  in  evidence  that  this 
appliance  was  necessary  to  operate  the  pon- 
toon, and  there  was  no  testimony  tending  to 
sbow  that  it  was  in  a  dangerous  position. 
The  verdict  of  tbe  Jury  settled  the  qnesHou 
in  appellant's  favor— that  he  received  no 
warning  at  or  about  the  time  he  boarded  tbe 
car  in  question.  Still  we  think  that  respond- 
ent was  not  bound  to  warn  passengers 
against  boarding  its  cars  under  the  circum- 
stances shown  by  this  record.  A  carrier,  act- 
ing as  a  prudent  and  careful  person,  with  a 
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proper  regard  for  bnman  safety,  cannot  be 
beld  as  an  Insurer  against  all  possible  acci- 
dents bappening  to  Its  passengers  lil  conse- 
quence of  boarding  Its  trains  at  unusual  pla- 
ces while  in  motion,  and  coming  in  contact 
with  objects  near  the  railway  track,  right- 
fully placed  there  for  the  purpose  of  operat- 
iDg  its  line  of  railroad.  We  are  unable,  after 
a  careful  research,  to  find  any  authority 
which  goes  to  the  extent  for  which  appellant 
contends. 

Appellate  quotes  from  North  Chicago  Street 
R.  R.  C!o.  V.  Williams,  140  111.  275,  29  N.  E. 
)>72,  the  following  paragraph: 

"Where  a  railroad  company  places  its 
tracks  so  near  an  obstruction  which  it  is  nec- 
essary for  its  cars  to  pass  that  its  passengers, 
in  getting  on  and  off  the  cars,  and  while  upon 
them,  are  in  danger  of  being  Injured  by  con- 
tact with  such  obstruction,  it  is  a  fair  ques- 
tion for  the  Jury  whether  the  company  is  or 
Is  not  guilty  of  negligence." 

But  that  case  is  plainly  distinguishable  in 
principle  from  the  action  at  bar.  The  court 
tlien  adds:  "The  negligence  charged  against 
the  company  is  that  It  placed  the  temporary 
track  too  near  the  curb  line  of  the  street  and 
the  telegraph  poles  on  the  east  side  thereof." 
Plaintiff,  WUllams,  boarded  one  of  defend- 
ant's cars  while  in  motion—propelled  by  horse 
power— came  in  contact  with  the  telegraph 
pole,  and  was  injured.  An  Important  feature 
in  the  case  is  mentioned  in  the  opinion: 
"When  an  open  car  was  passing,  there  were 
from  nine  to  twelve  Inches  between  the  tel- 
egraph pole  and  the  east  ends  of  the  seats; 
and.  If  a  man  stood  on  the  rail  or  platform 
mnning  along  the  east  side  of  an  open  car 
passing  that  point,  the  distance  between 
hlB  shoulders  and  the  pole  would  vary  from 
two  to  five  inches  tn  different  cars."  The  ey- 
idence  tended  strongly  to  show  that  the 
street  railroad  company  was  negligent  in  lay- 
ing Its  temporary  track  so  near  the  telegraph 
pole,  which  was  an  obstruction.  This  pole 
was  in  no  sense  an  appliance  necessary  to 
operate  its  business,  pertaining  to  the  convey- 
ance of  Its  passengers  along  its  line  of  road. 
In  that  case  the  proof  also  showed  that  the 
conductor  saw  the  plaintiff  before  he  stepped 
upon  the  car,  and  shouted  to  him  (plaintift) 
lo  "look  out"  Just  before  he  was  struck  by 
the  pole.  In  the  present  controversy  it  is  not 
claimed  that  the  conductor  or  any  of  the  train 
crew  saw  appellant  board  the  car,  or  had  any 
reason  to  believe  that  he  had  placed  himself 
In  a  position  to  receive  injuries  when  the 
engine  and  car  made  this  sudden  movement, 
which  became  necessary,  imder  the  evidence, 
as  we  have  heretofore  stated.  While  it  has 
been  held  that  boarding  a  slowly  moving 
train  of  cars  is  not  ■per  se  negligence  on  the 
part  of  the  passenger,  in  case  of  accident 
resulting  therefrom,  still  It  would  seem  to 
follow,  as  a  corollary  of  this  proposition  and 
as  a  logical  sequence,  that  the  carrier  ought 
not  to  be  held  liable  for  actionable  negligence 
in  such  cases  unless  the  passenger  is  able  to 


show  affirmatlTely  that  the  carrier  was  In 
some  manner  at  fault  in  causing  the  injuriea 
for  which  damages  are  sought  to  be  recover- 
ed. Elliott  on  Railroads,  supra,  and  cita- 
tions. 

Applying  the  foregoing  propositions  of  law 
to  the  facts  in  this  controversy,  we  think  that 
the  evidence  fails  to  make  out  a  case  of  ac- 
tionable negligence  against  respoudent,  that 
the  trial  court  committed  no  error  in  grant- 
ing the  motion  for  a  new  trial,  and  that  the 
order  appealed  from  should  be  atHrmed. 

HADLEY,  J.  I  dissent  from  the  conclu- 
sion reached  by  the  majority  of  the  court  in 
this  case. 

Briefly  stated,  testimony  as  to  the  follow- 
ing facts  appears  in  the  record:  The  appel- 
lant was  a  passenger  upon  one  of  respond- 
ent's trains,  making  the  trip  from  Portland, 
Or.,  to  Seattle,  Wash.  The  trains  of  re- 
spondent between  Portland  and  Seattle  are 
transferred  across  the  Ck>lumbia  river  upon  a 
large  ferryboat  Coming  from  Portland,  this 
boat  starts  at  Gobel,  on  the  Oregon  side  of 
the  river,  and  lands  at  Kalama,  on  the  Wash- 
ington side.  Three  sets  of  tracks  are  arranged 
upon  the  boat,  and,  by  means  of  pontoon  ap- 
proaches, the  engines  and  cars  of  the  trains 
are  run  upon  these  tracks,  and  drawn  from 
the  boat  to  the  shore  In  the  same  manner. 
The  trains  are  usually  separated  Into  sec- 
tions, which  are  placed  upon  the  tracks  afore- 
said. At  one  end  of  the  boat  Is  a  lunchroom, 
which  upon  the  occasion  In  question  was  to- 
ward the  Oregon  shore.  Appellant  inquired 
of  some  employe  upon  the  train  if  he  would 
have  time  to  get  breakfast  In  the  lunchroom. 
He  was  Informed  that  he  would  have  suffi- 
cient time.  The  usual  time  consumed  In 
crossing  the  river  Is  about  20  minutes.  Ap- 
pellant thereupon  left  his  car,  went  to  the 
lunchroom,  and  ordered  some  breakfast.  He 
testified  that,  before  he  had  finished  eating, 
the  bell  rang,  and  that  the  man  In  charge  of 
the  lunchroom  said:  "You  better  hurry  up. 
The  train  will  pull  out  and  leave  you," 
that  he  thereupon  quit  eating  Inunediately, 
paid  for  his  meal,  and  walked  out;  that  as 
he  went  out  the  train  was  moving  away  and 
he  started  to  catch  It;  that  be  jumped  onto 
the  step  of  the  last  car ;  that  while  holding 
to  the  railing  he  got  one  foot  on,  and  stepped 
up  to  the  second  step,  and  as  he  did  so  the 
train  gave  a  sudden  lurch  or  Jerk,  by  which 
he  was  overbalanced  and  thrown  against  a 
piling  or  some  timber  placed  in  the  boat. 
After  be  was  struck  he  says  be  does  not  re- 
member what  occurred.  Other  testimony 
shows  that  he  was  thrown  off  the  boat,  and 
fell  upon  some  timbers  resting  upon  the  wa- 
ter below.  He  was  taken  up  and  left  at 
Kalama  in  charge  of  a  physician.  The  acci- 
dent happened  on  the  13th  of  January,  and 
he  says  he  did  not  recover  consciousness  until 
the  1st  of  February  following.  He  testified 
that  he  believed  it  was  his  train  which  he 
saw  moving  out;  that  the  person  In  charge 
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of  the  restaurant  told  him  it  was,  and  fliat 
be  had  to  catch  it  to  go  through ;  that  he  bad 
uo  trouble  in  getting  on,  but  by  the  sudden 
lurch  of  the  train  be  was  thrown  against 
the  timber  aforesaid.  It  appeared  in  evi- 
dence that  the  car  in  which  appellant  had 
been  riding  was  not  in  the  section  of  cars 
which  be  saw  moving,  but  it  was  still  stand- 
ing uijon  another  track  on  the  boat  He  tes- 
titled,  however,  that  he  saw  no  one  to  give 
bini  warning,  and  that  no  one  did  so,  except 
the  man  at  the  restaurant,  who  told  blm  bis 
train  was  leaving,  and  he  would  have  to 
catch  it  Another  witness  testified  that  be 
was  an  employ^  of  resi)oudent,  and  that  be 
was  at  the  time  stationed  uiwn  the  boat; 
that  It  was  bis  duty  to  warn  passengers 
against  danger;  and  that  he  did  warn  the 
appellant.  From  bis  testimony,  the  warning 
which  be  says  he  gave  must  have  been  given 
as  appellant  was  about  in  the  act  of  getting 
upon  the  steps.  He  says  that  after  he  gave 
the  warning  he  turned  away,  and  did  not 
look  further  after  appellant.  It  was  testi- 
fied that  the  lurch  of  the  train  was  necessary 
in  its  operation  at  that  place,  by  reason  of 
ascending  the  incline  leading  from  the  boat 
to  the  shore.  It  was  also  testified  that  the 
timber  against  which  appellant  was  thrown 
was  about  26  inches  from  the  steps  of  the 
car,  and  that  K  was  a  necessary  timber  for 
the  operation  of  the  boat,  as  constructed. 
The  foregoing  is  a  substantial  statement  of 
the  material  testimony  that  may  be  said  to 
1-elate  to  the  question  of  negligence  on  the 
part  of  respondent.  The  court  denied  the 
challenge  to  appellant's  evidence,  and  after- 
wards submitted  the  case  to  the  Jury:  evi- 
dently believing  at  the  time  that  sufficient 
evidence  of  negligence  had  appeared  to  re- 
quire its  subnilBsion.  Upon  motion  for  new 
trial  the  court,  however,  concluded  that  neg- 
ligence had  not  been  shown. 

It  may  well  be  said  that  the  conditions 
surrounding  api>ellant  at  the  time  of  the  ac- 
cident were  not  oi-dlnary.  It  Is  not  usual  to 
transfer  trains  of  ears  across  streams  In  the 
manner  described.  The  method  used  is  doubt- 
less reasonably  safe,  and  no  criticism  is  to 
be  lodged  against  respondent  for  adopting 
sucb  method.  But  tlie  method  required  the 
separation  of  the  cars  of  the  train  into  sec- 
tions. These  were  placed  upon  different 
tracks,  and  were  necessarily  moved  at  dif- 
ferent times.  It  was  also  necessary  to  pull 
them  up  the  incline  from  the  boat  to  the 
shore,  thus  involving  the  application,  sud- 
denly or  otherwise,  of  the  required  power  to 
effect  the  ascent.  It  is  manifest  that  under 
such  circumstances  a  high  degree  of  care 
was  required  of  respondent  both  in  the 
construction  and  oiteration  of  its  iKiat,  in  the 
movement  of  its  cars,  and  in  guarding  Its  pas- 
sengers against  confusion  and  danger.  If 
passengers  were  permitted  to  leave  the  cars 
at  all,  the  duty  rested  upon  respondent  to 
see  that  they  wei*e  warned  against  danger, 
and  80  informed  as  to  train  movements  that 


they  need  not  become  confused  thereby.  No 
restrictlont)  seem  to  have  been  placed  upon 
passengers  leaving  the  cars.  The  porter  of 
the  rear  car,  called  the  "observation  car,"  tes- 
tified that  the  rear  platform  thereof  was  sur- 
rounded by  an  inclosed  railing,  with  a  gate- 
way opening  through  it ;  that  he  oi>ened  the 
gateway  when  upon  the  boat;  and  that  a 
number  of  passengers  went  out  ui)Ou  the  bout 
and  returned  to  the  cars  by  the  same  way. 
He  says  when  the  train  started  be  closed 
this  gateway,  so  that  no  one  could  have  en- 
tered the  car  from  that  way  afterward. 
This  was  the  car  which  appellant  attempted 
to  enter,  and  by  way  of  this  platform.  Ap- 
pellant testified  that  when  he  jumi>ed  ui>on 
the  steps  the  way  to  the  platform  was  oiteu, 
so  that  be  could  have  entered.  This  fact  is 
in  dispute  between  the  iwrter  and  appellant. 
But  be  that  as  it  may  it  appears,  in  any 
event,  that  a  number  of  passengers,  including 
api)ellant,  were  out  of  the  cars  and  moving 
about  the  boat.  Passengers  thus  permitted 
uiK)u  the  boat  were  under  the  special  care  of 
respondent,  and  were  entitled  to  reasonable 
warning  of  liability  to  danger,  and  against 
the  probability  of  confusion  by  train  move- 
ments. Api)ellant  says  that  he  received  no 
warning,  and  saw  no  one  there  to  give  It. 
This  testimony,  If  true,  we  think,  under  all 
the  circumstances,  showed  at  least  some  neg- 
ligence upon  resiMOdent's  part  It  is  true, 
as  stated,  that  a  witness  for  respondent  tes- 
tified that  he  gave  ap]>ellant  warning,  but 
that  made  the  matter  of  a  warning  merely  a 
disputed  fact,  which  it  was  the  Jury's  prov- 
ince to  determine.  Again,  while  it  w^as  testi- 
fied that  the  upright  timber  which  appellant 
struck  was  necessary  for  the  operation  of 
the  boat  as  constructed,  yet  It  became  a  ques- 
tion whether  its  location  so  near  the  side 
of  the  cars  was  necessary  and  proper  in 
view  of  the  apparently  necessary  lurching 
of  the  train  as  It  passed  that  point.  It  has 
been  often  held  that  it  is  not  necessarily  neg- 
ligence per  se  for  one  to  get  aboard  a  slowly 
moving  train,  the  fact  of  negligence  depend- 
ing upon  the  circumstances  of  each  particu- 
lar case.  ResiKindent  was  therefore  l>onnd 
to  take  notice  that  In  the  absence  of  proper 
care  or  warning,  passengers  might  attempt 
to  get  aboard  slowly  moving  cars  at  or  about 
the  point  In  qtiestlon,  and  might  possibly,  by 
the  necessary  lurch  of  the  train,  be  thrown  in 
contact  with  the  tlml>er  only  26  inches  In  the 
clear  from  the  cars.  I  think  all  these  circum- 
stances bearing  upon  the  question  of  respond- 
ent's negligence  were  at  least  sufficient  to 
call  for  their  submission  to  the  jury. 

It  is  said  in  the  briefs  that  the  court  was 
mainly  Influenced  In  Its  ruling  on  the  motion 
for  new  trial  by  the  decision  of  this  court  In 
Blakney  v.  Seattle  Electric  Co..  28  Wash. 
607,  C8  Pac.  1037.  The  negligence  alleged  In 
that  case  was  the  sudden  lurch  of  a  street 
car  by  which  the  respondent  claimed  she  was 
thrown  to  the  ground  while  in  the  act  of  get- 
ting oft  the  oar.    The  evidence  uncontradict- 
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ed  In  the  record  showed  that  the  respondent 
did  not  fall  at  a  street  crossing  bat  at  a  point 
near  the  middle  of  a  block  while  she  was  at< 
tempting  to  step  off  the  car.  She  did  not 
notify  the  conductor,  who  was  bnsy  collect- 
ing fares,  that  she  desired  to  leave  the  car, 
but  she  went  to  the  rear  platform  for  the 
purpose  of  getting  off.  She  admitted  that 
sbe  was  preparing  to  alight  when  she  fell, 
and  claimed  that  a  sudden  lurch  of  the  car 
caused  her  to  fall.  She  was  in  the  act  of 
getting  off  while  the  car  was  in  motion,  and 
at  a  place  where  it  did  not  usually  stop,  with* 
out  any  notice  to  the  operators  of  the  car 
that  sbe  desired  or  was  attempting  to  do  so. 
Witnesses  called  by  the  respondent  herself 
testlBed  that  there  was  no  jerk  of  the  car, 
but  that  the  car,  already  In  motion,  simply 
increased  its  speed  while  the  respondent  was 
in  the  act  of  stepping  off  about  the  middle  of 
a  block.  The  court  held  that  It  was  not  neg- 
ligence per  se  to  increase  the  speed  of  the 
car,  and  that  it  was  not  negligence  to  do  so 
when  a  passenger  was  in  the  act  of  alighting 
unless  the  car  company  knew,  or  by  the  ex- 
ercise of  reasonable  diligence  could  have 
known,  of  that  circumstance.  I  do  not  think 
tbat  the  circumstances  of  that  case  are  simi- 
lar to  those  in  the  one  at  bar.  The  accident 
occurred  at  a  place  where  the  car  company 
ooDld  not  reasonably  have  expected  tbat  a 
passenger  would  attempt  to  alight  without 
notice  to  that  effect.  It  was  at  a  place  where 
the  car  was  properly  proceeding  on  its  course^ 
and  the  company  had  a  right  to  increase  the 
speed  under  those  circumstances.  In  the 
case  at  bar,  however,  the  passenger  was  at- 
tempting to  board  a  train  at  a  place  where  it 
was  Just  starting.  Other  passengers  bad 
gone  outside  of  the  cars  and  returned.  The 
testimony  of  the  porter  showed  that  this  was 
a  common  occurrence.  Respondent  must 
bare  known  that  those  who  had  been  per- 
mitted to  leave  the  cars  would  expect  to  re- 
turn when  the  train  was  ready  to  move.  It 
must  have  known  that,  if  it  permitted  its  pas- 
sengers to  go  out  upon  the  boat,  the  neces- 
sary and  reasonable  information,  warning, 
and  facilities  for  their  safe  and  timely  rp- 
tum  should  be  provided,  and  those  in  accord- 
ance with  the  peculiar  nature  of  the  stu"- 
roundingsand  possibility  of  attendant  danger. 
Respondent  was  also  cliargeable  with  knowl- 
edge of  all  the  conditions,  appliances,  and 
surroundings  attending  the  movement  of  the 
train  at  that  time  and  place,  and  the  possi- 
bility of  accidents  happening  to  passengers 
retiuning  to  the  cars.  It  was  therefore  for 
the  Jury  to  say  whether  due  care  was  exer- 
cised at  that  time  and  place;  whether  there 
was  lack  of  proper  care  In  placing  the  timber 
so  near  the  cars,  particularly  when  the  lurch 
of  the  train  was  necessary  as  it  p.issed  that 
point;  and  whether  these  conspiring  together 
were  the  proximate  cause  of  appellant's  in- 
jury. "It  is  well  settled  that,  where  there  is 
uncertainty  as  to  the  existence  of  either  neg- 
ligence or  contributory  negligence,  the  quea- 
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tion  is  not  one  of  law,  but  of  fact,  and  to  be 
settled  by  a  Jury;  and  this  whether  the  im- 
certainty  arises  from  a  conflict  In  the  testi- 
mony, or  because  tlie  facts  being  undisputed 
fair-minded  men  will  honestly  draw  different 
conclusions  from  them."  Richmond,  etc.,  Co. 
V.  Powers,  149  U.  S.  43,  45,  13  Sup.  Ct.  748, 
37  L.  Ed.  642.  See,  also,  Lane  v.  Spokane 
Falls,  etc.,  Ry.  Co.,  21  Wash.  119,  57  Pac.  367, 
46  L.  R.  A.  153,  73  Am.  St.  Rep.  821.  As 
based  particularly  upon  facts  somewhat  sim- 
ilar to  those  here  involved,  and  where  the 
question  of  negligence  was  held  to  be  for  the 
jury,  see  North  Chicago,  etc.,  Co.  v.  Williams, 
140  111.  275,  29  N.  E.  672;  Anderson  v.  Rail- 
way Co.  (Or.)  71  Pac.  059;  Kulman  v.  Krle 
R.  Co.  (N.  J.  Err.  &  App.)  47  Atl.  497;  5  Am. 
&  Eng.  Enc.  of  Law  (2d  Ed.)  581. 

I  believe  the  court's  first  inipre.ssion  of  the 
evidence  in  this  case  was  the  correct  one, 
within  the  rules  governing  facts  which  arc 
for  the  Jury.  I  therefore  think  the  verdict 
should  not  have  been  set  aside  on  the  ground 
that  there  was  no  evidence  of  negligence  on 
respondent's  part. 

DUNBAR,  J.  I  concur  in  what  is  said  by 
Judge  HADLBY. 


DAVIS  et  ux.  V.  TACOMA  RY.  &  POWER 
CO.  et  al. 

(Supreme  Court  of  Washington.      June  20, 
1904.) 

PCBLIO  BESORT8 — RIGUT  TO  FBEQUENT— VIOLA- 
TION —  DAMAGES  —  ELEMENTS — SLANDEROUS 
LANGUAGE— MENTAL  ANGUISH— APPEAL— NO- 
TICE— SUFFICIENCY. 

1.  Under  the  statute  a  notice  of  appeal  must 
be  served  on  all  the  parties  who  have  appeared 
in  the  action  and  who  do  not  join  in  the  notice, 
and  where  this  is  not  done  the  appeal  will  be 
dismissed. 

2.  Every  person,  not  belonging  to  a  proscribed 
class,  has  the  right  to  go  to  any  public  place 
or  resort,  and  to  remain  there  during  all  prop- 
er hours,  free  from  molestation  by  any  one,  so 
long  as  he  conducts  himself  in  a  decorous  and 
orderly  manner:  and  a  manager  of  such  a  re- 
sort, who  violates  this  riRht  by  subjecting  a 
person  to  insult,  personal  indignities,  or  humilia- 
tion while  at  such  a  place,  is  liable  to  the  per- 
son injured  for  any  actual  damages  suffered,  ir- 
respective of  whether  the  wrong  is  one  of  pure 
negligence  or  wanton  and  willful. 

3.  If  a  person  operating  a  place  of  public  re- 
sort has  the  right  to  exclude  therefrom  pensons 
whose  conduct,  dress,  or  demeanor  proclnim 
them  to  be  members  of  a  disreputable  olasH.  that 
fact  does  not  exempt  such  person  fiom  liability 
for  a  mistake  made  in  the  effort  to  exercise  that 
right. 

4.  Where  a  wrong  sued  for  is  the  violation 
of  plaintiff's  right  to  go  to  and  remain  in  a 
place  of  public  resort,  it  is  immnterinl,  except 
on  the  question  of  damages,  whether  the  wordM 
accompanying  the  exclusion  of  such  person  from 
that  place  were  of  themselves  defamatory  or 
not. 

5.  Mere  words  of  common  abuse  are  not  ac- 
tionable per  se  unless  a  special  injury  |}e  shown. 

0.  Where  mental  suffering  is  the  result  of 
some   wrongful  act  against   the   sufferer,   such 
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mental  suffering  ma;  be  taken  into  considera- 
tion in  assessing  damages  tof  the  wrong,  even 
tliough  there  may  be  no  physical  injury. 

7.  In  an  action  for  the  wrongful  exclusion  of 
a  person  from  a  place  of  public  resort,  mental 
suffering  is  a  proper  subject  for  consideration 
in  the  estimation  of  damages. 

8.  In  an  action  for  the  wrongful  exclusion 
of  a  person  from  a  place  of  public  resort,  where 
the  evidence  showed  that  the  person  in  charge 
of  the  place  had  been  informed  that  a  dis- 
reputable person  had  entered  the  ground  and 
taken  a  certain  direction,  whereupon,  finding 
no  other  person  there,  he  mistook  plaintiff  for 
the  person  meant,  and  asked  her  to  leave  the 
grounds,  but  on  discovering  his  mistake  almost 
immediately  apologized  to  plaintiff  and  her  hus- 
band for  so  accosting  her,  and  also  called  the  at- 
tention of  the  proprietor's  manager  to  the  mia- 
take,  who  likewise  openly  apologized  to  them, 
and  there  was  little  evidence  of  actual  damages, 
a  verdict  for  $750  was  excessive. 

Appeal  from  Superior  Court,  Pierce  Coun- 
ty; W.  O.  Cliapinan,  Judge. 

Action  by  Wesley  Davis  and  wife  against 
the  Tacoma  Railway  &  Power  Company  and 
others.  From  a  judgment  for  plaintiffs,  de- 
fendants appeal.  Reversed  as  to  railway  and 
power  company. 

B.  S.  Grosscup,  Frank  S.  Carroll,  and  A. 
O.  Avery,  for  appellants.  John  C.  Stallcup, 
J.  W.  A.  Nichols,  and  Albert  B.  Joab,  for  re- 
spondents. 

FULI.ERTON,  0.  J.  This  Is  an  action  for 
damages.  The  respondents,  who  were  plain- 
tiffs  below,  alleged  In  their  complaint  that 
the  appellant  railway  company  was  in  the 
year  1902  operating  a  line  of  street  railway 
from  the  city  of  Tacoma  to  Spanaway  Lake; 
that  for  the  purpose  of  increasing  its  pas- 
senger business  It  had  acquired  certain  lands 
at  the  lake  named,  which  It  had  made  into 
an  attractive  park,  or  place  of  resort,  and  had 
placed  the  appellants  Shreeder  &  Green  in 
cliarge  thereof;  that  on  June  8th  of  the  year 
named  the  respondents,  attracted  by  the  an- 
nouncements for  that  particular  day,  visited 
the  parlc,  where  the  wrong  occurred  of  which 
they  complain.  This  wrong  Is  thus  described 
in  the  complaint:  ''That  these  plaintiffs, 
seeing  said  advertisement,  procured  tickets 
and  took  their  seats  in  one  of  the  cars  of 
said  defendant  railway  company,  and  were 
thereby  conveyed  to  said  park  on  said  day, 
arriving  there  a  few  minutes  after  9  o'clocl£ 
in  the  evening.  That  the  cars  and  the  park 
were  covered  with  people,  and  music  and  oth- 
er attractions  were  there  for  the  entertain- 
ment of  the  visitors.  That  a  very  few  min- 
utes after  alighting  from'  the  car  upon  said 
grounds,  and  while  plaintiffs  were  quietly  view- 
ing the  attractions  then  upon  the  said  park 
grounds  of  said  defendants,  one  Charles  W. 
Cromwell,  an  employ^  of  said  defendants,  in 
charge  of  said  grounds,  approached  the  plain- 
tiff Lenora  Davis,  and,  after  staring  her  In 
the  face  in  a  rude  and  insolent  manner, 
seized  her  by  the  arm  In  a  rough,  brutal  and 
insulting  manner,  and  in  a  loud  tone  of  voice. 
In  the  presence  and  hearing  of  a  large  group 
of  people,  said  to  this  plaintiff,  Lenora  Davis: 


<Yoa  most  leave  these  groonds.  You  can 
take  the  next  car,  coming  In  or  going  out 
You  are  not  allowed  on  these  grounds'— at 
the  same  time  exhibiting  a  metallic  star  or 
badge,  and  claiming  to  be  an  officer  and  a 
deputy,  attracting  the  attention  of  a  large 
number  of  people  to  said  plaintiff,  meaning 
and  imputing  by  hia  words  and  action  that 
said  plaintiff  Lenora  Davis  was  a  lewd  and 
base  woman,  unfit  to  be  or  remain  upon  said 
grounds.  That  she,  the  said  plaintiff  is  of 
the  age  of  twenty-seven  years,  has  always 
conducted  herself  as  a  lady  of  refinement  and 
respectability,  and  has  never  at  any  other 
time  been  charged  with  anything  derogatory 
to  her  good  name,  character,  and  reputation, 
always  having  enjoyed  a  good  and  spotless 
name  and  the  high  esteem  of  all  her  ac- 
quaintances. That  she  was  then  and  there 
so  dazed,  shocked,  humiliated,  insulted,  and 
wounded  in  her  feelings  by  said  words  and 
actions  of  said  Cromwell  that  she  became 
faint  and  sick,  and  could  scarcely  remain 
standing,  and  has  not  yet  recovered  in  phys- 
ical health,  nor  from  the  great  mental  an- 
guish and  wounded  feelings,  resulting  from 
such  treatment  That  the  defendant  Green 
was  upon  the  said  grounds  at  the  time,  and 
directed  the  said  Cromwell  to  order  the  said 
plaintiff  off  the  said  gn'ounds,  and  aided  and 
participated  in  said  violent  and  unjust  treat- 
ment of  said  plaintiff."  Damages  were  de- 
manded in  the  sum'  of  $5,000.  Issue  was 
joined  on  the  complaint;  the  defendant  rail- 
way company  and  the  defendants  Shreeder  A 
Green  appearing  separately  and  by  different 
counsel.  On  the  issues  made  a  trial  was  bad 
before  a  jury,  resulting  In  a  verdict  and 
judgment  against  all  of  the  defendants  for 
tiie  sum  of  $750. 

The  evidence  Introduced  at  the  trial  did 
not  support  the  complaint  In  all  of  its  partic- 
ulars. It  appeared  that  the  managers  of  the 
park,  desiring  to  keep  the  place  suitable  as  a 
place  of  resort  for  respectable  people,  had 
employed  one  Cromwell  to  warn  off  of  the 
grounds  all  persons  whose  conduct,  demeanor, 
or  dress  marked  them  as  belonging  to  or  be- 
ing associated  with  the  criminal  or  vicions 
classes;  that  Cromwell  had  been  informed 
that  such  a  person  had  entered  the  ground 
and  taken  a  certain  direction,  whereupon  be 
went  in  the  direction  indicated,  and,  finding 
no  other  woman  there,  mistook  Hrs.  Davis 
for  the  person  meant  and  addressed  her, 
asking  her  to  leave  the  ground;  that  he  dis- 
covered his  mistake  almost  immediately,  and 
apologized  to  her  and  her  husband  for  so  ac- 
costing her.  He  also  called  the  attention  of 
the  railway  company's  manager  to  his  mis- 
take, who  likewise  openly  apologized  to  them 
therefor.  The  evidence  discloses  clearly  that 
there  was  nothing  willful  or  malicious  in  the 
action  of  the  employe.  It  was  a  mistake  sim- 
ply, and  one  that  was  atoned  for  by  the  em- 
ploye and  the  manager  of  the  railway  com- 
pany, who  was  present  in  the  only  manner 
then  possible. 
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Notice  of  appeal  was  flrst  given  by  Shree- 
der  &  Green,  and  afterwards  by  the  railway 
company.  The  respondents  more  to  dismiss 
the  appeal  of  Shreeder  &  Green  for  the  rea- 
son tiiat  they  did  not  serve  tbelr  notice  of 
appeal  on  their  codefendant,  the  railway  com- 
pany, nor  Join  In  the  appeal  of  the  railway 
company  when  appeal  was  taken  by  It.  This 
motion  must  be  granted.  Under  the  statute 
a  notice  of  appeal,  to  be  effectual,  must  be 
served  on  all  of  the  parties  who  have  appear- 
ed In  the  action  and  who  do  not  Join  In  the 
notice  of  appeal.  This  was  not  done  in  this 
case.  The  appeal  of  the  defendants  Shreeder 
&  Green  Is  therefore  dismissed. 

The  appellant  railway  company  insists 
that,  if  any  actionable  wrong  Is  stated  in  the 
complaint  at  all,  It  is  an  action  for  defama- 
tion of  character,  and  that  the  proofs  are 
Insufficient  to  support  a  recovery  for  that 
wrong,  because  there  was  no  publiontlon  of 
the  defamatory  matter,  and  because,  further, 
the  words  alleged  and  proved  to  have  been 
iipoken  are  not  actionable  per  se,  and  no 
cpecial  damages  were  proved  to  liave  been 
suffered  because  of  them.  But  whether  this 
may  be  called  an  action  for  defamation  of 
character,  for  Insult,  or  for  personal  indigni- 
ties, or  by  some  other  name,  we  are  clear 
that  an  actionable  wrong  wai  both  alleged 
and  proven.  Every  person  nt  belonging  to 
a  proscribed  class,  has  a  right  to  go  to  any 
public  place,  or  visit  a  resort  where  the  pub- 
lic generally  are  Invited,  and  to  remain  there, 
during' all  proper  hotn«,  free  from  molesta- 
tion by  any  one,  so  long  as  he  conducts  him- 
self in  a  decorous  and  orderly  manner.  This 
right  to  freedom  from  molestation  extends 
not  only  to  freedom  from  actual  violence,  but 
to  freedom  from  insult,  personal  indignities, 
or  acts  which  subject  him  to  humiliation  and 
disgrace;  and  any  one  guilty  of  violating  any 
of  these  rights  is  liable  In  all  cases  for  the 
actual  damages  aufPered  therefrom  by  the 
injured  person.  It  matters  not  whether  the 
wrong  be  one  of  pure  negligence  or  a  wanton 
and  willful  wrong,  an  action  will  He  for  the 
actual  damages  sulfered.  Actual  malice  or 
wanton  and  willful  conduct  on  the  part  of 
the  defendant  is  material  only  on  the  ques- 
tion of  punitive  or  exemplary  damages,  and 
must  be  shown  In  order  to  recover  such  dam- 
ages; but  the  plalntiflr  may  recover  actual  or 
compensatory  damages  regardless  of  wheth- 
er there  was  any  actual  malice  or  intent  to 
commit  a  wrong  on  the  part  of  the  defend- 
ant When  the  employe  of  the  appellant  or- 
dered Mrs.  Davis  from  the  grounds  in  ques- 
tion, he  committed  a  wrong  for  which  she  is 
entitled  to  recover  for  any  actual  damages 
sulfered.  If  it  were  true  that  the  company 
had  the  right  to  exclude  from  these  grounds 
persons  whose  conduct,  dress,  or  demeanor 
generally  proclaimed  them  to  be,  or  whom  it 
knew  to  be,  members  of  a  class  with  whom 
decent  people  do  not  associate,  this  fact 
would  not  exempt  It  from  liability  for  a  mis- 
take made  In  the  effort  to  exercise  that  right 


An  actual  voluntary  Injury  must  be  compen- 
sated for  by  the  person  who  commits  the  In- 
Jiu^r,  no  matter  how  innocent  he  may  be  of 
intentional  wrong.  It  is  unnece.<!8ury,  there- 
fore, to  Inquire  whether  the  words  spoken  at 
the  time  were  of  tliemselves  defiimatory,  or 
whether  tliey  were  published  in  the  legal 
sense  of  the  terra,  as  the  woi-ds  spoken  were 
not  of  themselves  the  basic  wrong.  The 
wrong  consisted  of  the  net  ItRelf.  of  the  vio- 
lation of  a  right  of  the  plaintiff;  and  the 
manner  in  which  the  act  was  done  and  the 
words  spoken  are  material  only  on  tbe  Ques- 
tion of  the  amount  of  damages.  If  the  con- 
duct of  the  employ*!  was  rude  ami  insolent, 
if  his  tone  was  loud  and  boisterous.  If  the 
words  spoken  were  Indecent  or  profane,  or 
if  a  number  of  people  were  witnesses  to  the 
transaction,  the  Insult,  indignity,  liumilla- 
tlon,  and  disgrace  felt  by  the  Injured  person 
would  be  much  greater  than  It  would  be  if  the 
conduct  of  the  party  and  the  situation  were 
the  opposite  of  these.  "While  the  act  par- 
takes of  the  nature  of  defamatlor  of  char- 
acter, it  has  In  It,  hi  addition,  some  of  the 
elements  of  an  as.sault,  although  strictly 
speaking  it  is  not  either.  It  must  not  be 
understood,  however,  that  we  hold  mere 
words  of  common  abuse  actionable  per  se. 
They  are  not  so  unless  a  special  Injury  be 
shown.  But  if  an  actionable  wrong  is  other- 
wise committed,  it  can  be  shown  that  it  was 
accompanIe<l  viith  words  of  conmion  abuse 
to  enhance  the  damages. 

The  court  instructed  the  Jury  that  they 
were  not  limited  to  the  actual  physical  in- 
juries suffered  by  the  person  Injured,  but 
might  take  into  consideration  her  sense  of 
wrong,  feeling  of  humiliation,  disgrace,  and 
mental  suffering  in  estimating  her  damages. 
The  appellant  assigns  error  on  this  Instruc- 
tion, contending  that  mental  suffering,  apart 
from  a  physical  injury,  is  not  an  element  of 
damages.  The  rule,  however,  is  not  so  broad 
as  tills.  It  is  probably  true  that  no  court 
has  allowed  a  recovery  for  mental  suffering, 
even  though  It  resulted  in  a  bodily  injury, 
where  the  defendant  has  been  guilty  of  no 
wrongful  act  as  against  the  person  seeking 
the  recovery.  If,  for  example,  a  person  pass- 
ing along  a  public  street  should  be  forced  to 
witness  an  injury  inflicted  upon  the  person 
of  another  by  the  negligence  of  a  third  per- 
son, there  could  be  no  recovery  by  the  tlrst 
against  the  third,  even  thongh  the  shock 
caused  by  the  horror  of  the  siglit  produced 
such  mental  suffering  as  to  muterially  affect 
the  health  of  the  flrst  person.  But  when  the 
mental  suffering  Is  the  result  of  some  wrong- 
ful act  against  the  sufferer,  even  tUougii 
there  may  be  no  actual  physical  injury,  this 
court  has  held,  and  the  coiu-ts  geueraily  hold, 
that  such  mental  suffering  may  be  taken  into 
consideration  in  assessing  tlie  dyuingos  for 
the  wrong.  Wilson  v.  N.  V.  U.  IX.  Co..  5 
Wash.  C21,  32  Tac.  4(J8,  ?A  Tac.  14i!:  Gray  v. 
Washington  Water  Power  Co..  ;!0  Wasii.  COT,, 
71  Pac.  200.    See,  also,  Voorheis  on  Measure 
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of  Damages,  H  97,  98,  and  cases  dted.  Fur- 
thermore, mental  suffering  on  the  part  of  the 
person  wronged  has  always  been  held  a  prop- 
er subject  for  consideration  In  estimating 
damages  In  an  action  for  slander  or  libel,  and 
the  principle  which  allows  such  damages  in 
cases  of  that  character  applies  with  all  its 
force  to  a  case  of  this  kind.  We  do  not  thinlc 
the  court  erred  in  giving  the  Instruction  com- 
plained of. 

What  we  have  said  covers  the  exceptions 
to  the  purely  legal  phases  of  the  case,  but 
the  appellant  complains,  and,  we  think.  Just- 
ly, that  the  verdict  is  so  grossly  dispropor- 
tionate to  the  injury  proven  as  to  show  that 
it  was  the  result  of  passion  and  prejudice  on 
the  part  of  the  Jury,  and  not  the  result  of  a 
consideration  of  the  evidence.  The  evidence 
going  to  show  actual  damages  was  meager 
indeed.  As  we  view  it,  it  showed  but  little 
more  than  a  bare  violation  of  a  technical 
legal  right,  which  caused  a  momentary  an- 
noyance to  the  respondents.  But  giving 
them  the  benefit  of  all  doubts,  and  making  a 
liberal  allowance  for  the  mental  suffering 
the  injured  respondent  testified  that  she  had 
been  subjected  to  because  of  the  wrongful 
act  of  the  appellant,  we  can  find  nc  warrant 
for  the  verdict  of  the  Jury.  It  seems  clearly 
to  have  been  the  result  of  passion  and  preju- 
dice. 

The  Judgment  will  be  reversed  as  to  the 
appellant  the  Tacoma  Hallway  &  Power  Com- 
pany, and  a  new  ti-lal  awarded  as  to  it 

MOUNT,  HADLEY,  DUNBAR,  and  AN- 
DEUS,  JJ.,  concur. 


BECHTEIi  T.  EVANS. 
(Supreme  Court  of  Idaho.    June  8,  1001.) 

APPEAJL— niSlUSSAL — COSTS— WITNESS     FEES. 

1.  Where  a  party  has  collected  a  judgment 
in  his  favor,  and  by  the  prosecution  of  an  ap- 
peal from  such  judgment,  in  seeking  to  gam 
more,  thereby  incurs  the  haiard  of  eventually 
recovering  less,  his  appeal  should  be  dismissed. 

2.  If,  however,  the  appeal  is  from  such  an 
order  or  judgment  that  the  appellant  could  in 
no  event  recover  a  less  favorable  judgment,  and 
tliat  he  incurs  no  hazard  of  ever  obtaining  less 
than  the  amount  received  or  collected  by  him, 
the  reason  for  the  rule  ceases,  and  his  appeai 
should  be  allowed. 

3.  A  successful  party  should  not  be  disallow- 
ed fees  for  witnesses,  who  were  subpoenaed  and 
attended  on  the  trial,  for  the  reason  alone  that 
they  did  not  testify ;  but  the  party  claiming 
fees  for  such  witnesses  should  be  required  to 
make  a  satisfactory  showing  as  to  the  reasons 
for  their  attendance  and  causes  which  made  it 
unnecessary  for  them  to  testify. 

4.  liecord  in  this  case  examined,  and  held, 
that  there  is  no  error  in  the  order  of  the  trial 
judge  taxing  costs. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Nez  Perce 
County;    E.  C.  Steele,  Judge. 

Action  by  Shelton  Bechtel  against  William 
M.   Evans.     Judgment   for  plaintiff.     From 

t  3.  See  CosU,  vol.  13,  Cent.  Dig.  {  71S. 


an  order  made  taxing  costs,  plaintiff  appeals. 
Affirmed. 

George  W.  Tannabili,  for  appellant 
Charles  L.  McDonald  and  Forney  &  Moore, 
for  respondent 

AILSUIE,  J.  This  is  an  appeal  from  an 
order,  made  after  final  Judgment,  taxing  the 
costs  of  the  case.  On  the  7tb  day  of  Decem- 
ber, 1903,  Judgment  was  rendered  and  en- 
tered in  the  district  court  in  favor  of  the 
plaintiff  and  against  defendant  in  the  sum  of 
$400,  and  on  the  0th  day  of  the  same  mouth 
the  plaintiff  filed  bis  memorandum  of  costs 
and  disbursements,  claiming  the  sum  of 
$420.75  costs  taxable  therein.  Thereafter, 
and  on  the  14th  day  of  the  same  moutli,  the 
defendant  filed  his  motion  to  have  the  costs 
taxed  by  the  court,  and  accompanied  the 
same  by  the  atlidavit  of  his  attorney,  C.  L. 
McJ>>nald,  Esq.  The  plaintiff  filed  a  coun- 
ter afl^ldavit,  and  on  the  28th  day  of  January, 
1904,  the  matter  was  heard  by  the  district 
Judge  upon  the  atfidavits  of  the  respective 
parties  and  the  subpoenas  and  returns  there- 
on, which  were  among  the  files  in  the  case. 
After  the  hearing  the  Judge  made  an  order 
disallowing  the  per  diem  and  mileage  for  a 
number  of  character  witnesses  subpoenaed 
by  the  plaintiff,  and  further  reducing  the  per 
diem  allowance  for  other  witnesses,  disallow- 
ing the  cost  bill  in  the  total  sum  of  $181, 
and  allowing  it  In  the  sum  of  $230.75.  The 
Judgment  was  accordingly  entered  in  favor 
of  the  plaintiff  for  the  sum  of  $230.75  costs. 
From  this  order  the  plaintiff  on  the  2d  day 
of  March,  1004,  filed  and  served  bis  notice  of 
appeal. 

The  defendant  has  moved  to  dismiss  the 
appeal  upon  the  grounds  that  the  Judgment 
tias  been  paid  and  satisfied,  and  that  there- 
fore the  plaintiff  cannot  prosecute  any  fur- 
ther appeal.  On  this  motion  defendant  lias 
submitted  a  certified  copy  of  the  Judgment 
docket  of  the  district  court  from  which  It 
appears  tliat  the  defendant  on  the  4th  day 
of  February,  1004,  paid  tn  to  the  clerk  of  the 
district  court  the  sum  of  $646.80  in  full  of 
the  Judgment  costs,  and  accrued  interest  to 
that  date.  On  the  same  date  this  sum  was 
paid  over  by  the  clerk  to  the  attorney  for 
the  plaintiff,  and  a  satisfaction  of  the  Judg- 
ment was  entered  upon  the  docket  and  signed 
by  plaintiff's  attorney  in  the  following  words: 
"Received  from  J.  R.  Lyden,  clerk  of  court, 
$G4G.80,  and  Judgment  satisfied  in  said  sum 
of  $646.80."  It  will  be  observed  from  the 
foregoing  statement  that  the  appeal  from 
the  order  taxing  costs  was  taken  nearly  a 
month  after  the  plaintiff  bad  received  the 
amount  of  the  Judgment  and  entered  this 
satisfaction  thereof.  The  defendant  rests 
his  motion  to  dismiss  the  appeal  upon  the 
ground  that  the  Judgment  having  been  paid 
and  satisfied,  the  plaintiff  cannot  prosecute 
an  appeal  therefrom.  It  seems  to  us,  as  a 
general  proposition  of  law,  tliat  a  successful 
party  should  not  be  allowed  to  gather  in  and 
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enjoy  the  fruits  of  hla  jadgment,  and  there- 
after prosecute  an  appeal  and  complain  of 
error  committed  against  him.  Estate  of 
B*by,  87  Cal.  200,  25  Pac.  405,  22  Am.  St 
Rep.  239;  Alexander  v.  Alexander,  104  N. 
T.  643,  10  N.  E.  37;  Webster-Glover  Lumber 
t  Mfg.  Co.  V.  St.  Croix  County,  71  Wis.  317, 
36  X.  W.  864;  Murphy  v.  Murphy,  45  Ala. 
123:  Corwln  t.  Shoup,  76  111.  246;  Carll  v. 
Onkley,  97  N.  Y.  633;  Moore  v.  BMoyd,  4  Or. 
200;  Lamprey  v.  Henk,  16  Minn.  405  (GU. 
362);  Huckman  v.  Alwood,  44  HI.  .183;  Hall 
v.  Lacy,  37  Pa.  3C6;  Fly  v.  Bailey,  36  Tex. 
119;  Gamer  y.  Garner,  38  Ind.  137;  Ind. 
School  District  of  Altoona  v.  District  Town- 
ship of  Delaware,  44  Iowa,  201. 

Upon  reason  and  principle,  however.  It  ap- 
pears to  us  that  the  test  should  be  this:  If 
the  party  has  collected  bis  Judgment,  and, 
la  seeking  to  gain  more  by  the  prosecution  of 
au  appeal,  thereby  incurs  the  hazard  of 
eventually  recovering  less,  then  his  appeal 
should  be  dismissed.  If,  on  the  other  hand, 
the  appeal  is  from  such  an  order  or  Judg- 
ment as  that  be  could  la  no  event  recover  a 
less  favorable  Judgment,  and  that  he  Incurs 
no  hazard  of  ever  receiving  less  than  the 
judgment  already  collected  by  him,  we  see 
no  objection  to  the  prosecution  of  his  appeal. 
Clowes  V.  Dickenson,  8  Cow.  328;  Knapp  v. 
Brown,  45  N.  Y.  207;  Alexander  t.  Alex- 
ander, 104  N.  Y.  645,  10  N.  E.  37.  In  this 
case  it  should  be  observed  that  the  appeal  Is 
not  from  the  final  Judgment,  and  is  merely 
from  the  subsequent  order  made  by  tixb 
court  striking  $181  from  the  cost  bill.  As  the 
appeal  comes  to  this  court,  however  we  might 
determine  it,  and  whatever  disposition  we 
might  make  of  the  matter— the  defendant  not 
having  appealed— plaintiff  could  in  no  event 
receive  less  than  the  amount  allowed  him 
by  the  district  Judge.  This  is  not  a  case 
where  a  new  trial  could  be  ordered. 

For  the  foregoing  reasons  we  have  exam- 
ined the  case  on  its  merits  as  presented  by 
this  appeal.  We  do  not  think  the  court  erred 
In  its  rulings  In  taxing  costs.  It  is  true  the 
trial  Judge  has  not  designated  In  his  order 
the  reasons  for  striking  from  the  cost  bill  the 
items  enumerated  In  the  order;  but,  having 
before  us  the  affidavits  and  records  which 
were  considered  by  him,  we  Infer  that  the 
reasons  upon  which  the  order  is  founded  are 
those  contained  in  the  records  and  files  con- 
sidered. We  agree  with  appellant  in  his 
contention  that  a  successful  party  should  not 
be  disallowed  fees  for  witnesses  who  are 
subpoenaed  and  attended  upon  the  trial,  for 
the  reason  alone  that  they  were  not  sworn 
and  examined  In  the  case;  and  we  do  not  un- 
derstand the  case  of  Griffith  t.  Montandon,  4 
Idaho,  75,  35  Pac.  704,  as  going  to  that  ex- 
tent We  do  think,  however,  that,  where  a 
party  claims  fees  for  witnesses  who  are  not 
sworn  and  examined  In  the  case,  he  should 
make  a  satisfactory  showing  as  to  the  rea- 
sons for  the  attendance  of  the  witnesses  and 
the  causes  which  made  It  unnecessary  for 


tbem  to  testify.  Th«  principal  objection 
made  here  by  appellant  Is  the  refusal  of  the 
district  Judge  to  allow  per  diem  and  mileage 
for  12  witnesses,  who,  it  Is  claimed,  were  sub- 
poenaed and  attended  for  the  purpose  of 
meeting  an  anticipated  attack  upon  the  plain- 
tiff's character,  or,  rather,  his  reputation. 
After  an  examination  of  the  respective  affi- 
davits, and  in  view  of  the  weakness  of  the 
showing  made  by  the  plaintiff  as  to  the  rea- 
son for  the  attendance  of  these  witnesses, 
and  the  strength  of  the  counter  showing  by 
the  defendant,  we  are  not  prepared  to  say 
that  the  trial  Judge  committed  any  error  In 
taxing  the  costs. 

The  order  from  which  this  appeal  is  prose- 
cuted will  be  affirmed,  and  it  is  so  ordered. 
Costs  awarded  to  respondent. 

SULUVAX,  C.  J.,  and  STOCKSLAGER, 
X,  concur. 


ROBY  ▼.  ROBY. 

(Supreme  Court  of  Idaho.    June  7,  1904.) 

APPEAL  —  REVIEW  —  CONFLICTING    EVIDENCE— 
DIVOKCE— WILLFUL   DEBEKTION — ^WILL- 
FUL   NBOLBCT— COSTS. 

1.  Where  a  trial  has  been  had  entirely  upon 
depositions  and  the  trial  court  has  not  seen 
and  heard  the  witnesses,  the  appellate  court  is 
in  as  favorable  position  for  judging  of  the 
truthfulness  of  the  witnesses  and  the  weight  of 
the  evidence  as  the  trial  judge,  and  will  con- 
sider the  same  as  if  originally  heard  in  the 
appellate  court. 

2.  Where  the  husband  establishes  a  new  home, 
and  requests  his  wife  to  follow  him  to  the  new 
domicile,  and  famishes  her  the  means  with 
which  to  travel,  and  she  declines  to  take  up 
her  residence  with  him,  the  husband  is  not 
thereby  aruilty  of  deserting  his  wife. 

3.  Evidence  examined,  and  held  insufficient  to 
;  entitle  the  plaintiff  to  a  decree  of  divorce. 

I       4.  A  wife,   who   willfully   and  without  good 

I  cause   refuses   to   follow   her   husband   to   the 

i  home  and  place  of  residence  selected  by^  him, 

cannot  obtain  a  decree  of  divorce  from  him  t>e- 

cause   he   fails   to   provide   for  her   during   the 

period  of  her  refusal  to  reside  with  him. 

5.  Where  the  wife  appeals  in  good  faith,  and 
the  district  judge  does  not  order  the  husband 
to  pay  a  sufficient  sum  to  defray  the  expenses 
of  appeal,  and  it  appears  that  the  wife  has  not 
.  sufficient  property  or  means  for  that  purpose, 
this  court  will  tax  any  deficiency  against  the 
husband,  to  the  end  that  justice  may  be  done. 
(Syllabus  by  the  Court.) 
Appeal   from    District   Court,    Nez   Perce 
County;  E.  C.  Steele,  Judge. 

Action  by  Emily  H.  Roby  against  Elbert 
C.  Roby.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Affirmed. 

Geo.  W.  Tannahlll,  for  appellant  C.  L. 
McDonald,  for  respondent 

AILSHIE,  J.  This  action  was  commenced 
In  December,  1902,  by  the  plaintiff  praying  a 
decree  of  divorce  on  two  causes  of  action. 
The  first  cause  of  action  charged  wlllfDl  neg- 
lect by  the  defendant  to  provide  plaintiff 
with  common  necessaries  of  life  for  a  period 


H  2.  See  Divorce,  vol.  17,  Cent  Dis,  i  12$. 
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of  more  than  one  year  Inunedlately  preced- 
ing the  commencement  of  the  action,  and 
the  second  cause  was  on  the  grounds  of  will- 
ful desertion.  The  defendant  answered,  de- 
nying the  charges,  and  by  way  of  separate 
defense  set  up  what  was  apparently  intend- 
ed as  a  plea  of  former  adjxidication.  The 
case  was  referred  to  a  referee,  who  took 
the  testimony  and  reported  it  to  the  court 
After  a  consideration  of  the  evidence  the 
trial  court  made  and  filed  his  findings  of 
fact  and  conclusions  of  law,  which  were  ad- 
verse to  all  of  plaintiff's  allegations,  and 
thereupon  Judgment  was  entered  denying 
plaintiff  any  relief.  This  appeal  is  from  the 
judgment  and  an  order  denying  a  motion  for 
a  new  trial. 

Since  the  trial  Judge  did  not  see  the  wit- 
nesses upon  the  stand  and  did  not  hear  them 
testify,  but  determined  the  case  on  deposi- 
tions, we  are  in  as  favorable  position  to 
Judge  of  their  truthfulness  and  the  weight 
to  be  given  to  the  evidence  as  was  the  trial 
Judge.  In  such  case  the  rule  that  this  court 
will  not  disturb  the  Judgment  where  there  is 
a  conflict  In  the  evidence  does  not  apply. 
We  have  therefore  made  an  original  and  In- 
dependent examination  of  the  evidence  In 
the  case,  with  a  view  to  determine  its  weight 
and  preponderance.  It  is  only  necessary  to 
recite  briefly  some  of  the  leading  facts  of 
the  case.  The  plaintiff  and  defendant  were 
married  In  1883,  and  lived  together  on  a 
farm  until  1899,  and  reared  three  children. 
In  1899  they  rented  the  farm  and  moved 
to  the  town  of  Orofino.  In  the  spring  or 
summer  of  1900,  the  defendant  went  into  the 
Pierce  City  mining  district.  In  Shoshone 
county,  aud  found  employment  at  what  is 
known  as  the  "French  Creek  Mines,"  at  a 
salary  of  ?40  per  month  In  the  winter  time 
and  $60  in  the  summer  time,  together  with 
buildings  and  conveniences  for  a  residence  in 
the  neighbprliood  of  the  mines.  At  this  time 
It  seems  they  had  the  two  girls  in  school, 
one  at  Lewlston,  Idaho,  and  the  other  at 
Unlontown,  Wash.,  and  the  husband  was 
paying  the  expenses.  The  youngest  child,  a 
boy  about  five  years  old,  remained  with  the 
mother  at  Orofino.  After  securing  employ- 
ment, and  about  the  month  of  November, 
1900,  the  defendant  wrote  to  his  wife  and 
sent  her  the  money  necessary  to  pay  her 
expenses  In  making  the  trip  from  Orofino 
to  the  place  of  his  employment,  and  request- 
ed her  to  come  to  him.  This  the  plaintiff  did 
not  do,  but  spent  the  money  for  other  pur- 
poses, and  replied  to  him  that  she  would 
not  live  there,  and  claimed  that  she  could 
not  make  the  trip  at  that  time  of  year,  and 
that  it  was  not  a  fit  or  convenient  place  for 
her  to  reside  with  her  minor  child.  No 
further  communication  took  place  between 
the  parties,  but  some  time  thereafter,  and 
in  the^  following  year,  the  defendant  caused 
to  be  published  In  an  Orofino  paper  a  no- 
tice to  the  effect  that  his  wife  had  refused 
to  live  with  him,  and  that  he  declined  to  be 


further  responsible  for  any  bills  contracted 
by  her.  Matters  ran  along  in  this  condition 
without  further  communication  between  them 
until  about  October,  1901,  when,  according  to 
the  separate  defense  of  defendant,  an  action 
for  divorce  between  these  parties  was  tried 
in  the  district  court  upon  the  same  grounds 
involved  in  the  present  action,  and  which 
resulted  adversely  to  the  plaintiff.  No  writ- 
ten or  personal  communication  seems  to 
have  taken  place  between  them  from  that 
time  np  to  July,  1903,  when  this  cause  was 
tried. 

It  seems  that  the  hnsband  was  still  willing 
to  support  and  care  for  his  wife,  if  she 
would  take  up  her  residence  with  him  at 
the  domicile  be  had  selected;  and  still  he 
has  never  manifested  any  great  anxiety  to 
have  her  with  him,  by  writing  or  communi- 
cating with  her  in  any  way.  On  the  other 
band,  the  wife  seems  to  have  been  willing 
to  live  with  ber  husband  at  Orofino,  or  on 
the  farm,  or  some  other  place  which  might 
be  suitable  to  her ;  but  still  she  did  not  seem 
to  be  pining  on  account  of  his  absence.  In 
the  meanwhile  the  respondent  was  steadily 
employed,  and  using  bis  earnings  to  defray 
the  expenses  of  keeping  the  two  girls  in 
school,  while  the  wife  was  going  from  place 
to  place,  working  for  different  families,  and 
earning  a  reasonably  fair  livelihood  for  her- 
self and  minor  child.  She  had  also  been 
given  some  money  and  clothing  by  ber  fath- 
er, and  some  by  other  relatives  and  friends. 
It  seems  from  the  evidence  that  she  was 
fairly  well  provided  with  apparel  fit  to  wear 
in  public  and  to  keep  up  appearances,  while, 
on  the  tfther  hand,  she  was  very  scantily 
furnished  with  clothing  for  comfort  and 
protection  from  inclement  weather.  She 
claims  that  at  the  close  of  the  first  trial  she 
made  overtures  to  her  husband  to  settle 
their  differences  and  live  together;  but  the 
evidence  shows  conclusively  that  whatever 
effort  may  have  been  made  was  done  through 
her  attorney,  and  not  by  her  personally.  It 
would  seem  that  the  wife  could  better  convey 
her  feelings  and  sentiment  In  such  a  matter 
herself  In  person,  and  that  if  she  were  acting 
in  good  faith  she  would  scarcely  have  cared 
to  Impose  'Upon  her  attorney  the  delicate,  if 
not  pleasant,  duty  of  wooing  back  her  rec- 
reant husband.  It  is  significant,  at  least, 
that  there  is  nowhere  shown  any  personal 
request  or  entreaty  on  her  part  for  the  re- 
turn of  her  errant  spouse.  His  absence,  we 
are  persuaded,  was  not  very  much  "against 
her  will."  Schuman  v.  Schnman,  93  Mo. 
App.  IOC. 

The  principal  point  relied  on  by  appellant 
is  that,  owing  to  the  ill  health  of  both  her- 
self and  child,  the  domicile  selected  by  her 
husband  was  not  a  fit  or  proper  place  for 
them  to  live,  and  that  the  hnsband  knew 
such  fact,  and  that  his  selection  thereof 
amounted  to  a  desertion;  that  by  reason  of  the 
selection  of  such  domicile,  and  failure  there- 
after to  provide  for  the  wife  while  she  lived 
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apart  from  talm,  be  thereby  became  gnllty 
ot  willful  neglect.    Tbe  evidence  shows  that 
for  about  Are  months  of  the  year  It  Is  cold 
and  disagreeable  In  the  French  Creek  coun- 
try, and  that  the  snowfall  Is  from  two  to  five 
f«et,  and  most  of  the  travel  for  any  distance 
is  on  snowshoes.    It  appears  that  other  wo- 
men live  there  contented  with  their  families. 
It  is  no  colder  there  than  at  many  other  pla- 
ces in  the  state.    It  appears,  however,  that 
very  little  is  doing  in  society  there,  and  that 
tbe  theater  and  ballroom  have  not  yet  made 
their  appearance;    nor  have  churches  and 
schools  yet  been  organized  in  the  Immediate 
neighborhood.     These   conditions,    however, 
are  not  new  to  the  pioneers  of  our  Western 
country.   Counsel  for  respondent  has  so  felic- 
itously and  eloquently  and  with  reason  por- 
trayed this  situation  In  his  brief  that  we 
quote  the  following  therefrom:   "It  Is  true, 
no  donbt,  that  pleasanter  places  In  which  to 
reside  could  be  found  than  that  where  the 
respondent  was  working;  but  the  exigencies 
of  business,  the  necessity  of  seeking  employ- 
ment where  It  can  be  found,  frequently  cause 
people  to  take  up  their  residence  at  places 
where  they  would  not  live  from  choice.    Yet 
to  say  that,  simply  because  of  lack  of  society, 
ebnrcbes,  etc.,  at  a  place  where  a  husband 
takes  up  his  residence  for  the  purpose  of 
earning  money  for  the  support  of  his  fam- 
ily, the  wife  can  refuse  to  follow  him,  and 
at  tbe  end  of  a  year  secure  a  divorce  from 
him  for  desertion,  or  on  the  ground  of  neg- 
lect, when  he  cannot  afford  to  support  her 
at  any  other  place,  would  place  a  premium 
on  lethargy,  and  deaden  the  ambitions  of  a 
man  who  desired  to  seek  a  place  In  the  van 
of  the  onward  march  of  civilization,  where 
conditions  at  the  time  would  be  crude,  and 
perhaps   for   that    reason    inhospitable.     It 
such  were  the  law,  how  would  our  Western 
prairies  and  valleys  ever  have  been  settled 
by  the  daring  pioneers  who  have  built  up 
this  magnificent   country?    The   history   of 
every  Western  state  shows  how  sturdy  emi- 
grants, taking  their  families  and  possessions, 
traveling  In  the  humble  ox  wagon,  journeyed 
hundred  of  miles  into   the   then   unknown 
West,  and  set  up  their  household  gods  in 
places  where  naught  but  vastness  surround- 
ed them,    society,    neighbors,    schools,    and 
churches  being  unknown   quantities;    and 
these  brave  men  and  still  braver  women  were 
tbe  nucleus  around  which  has  grown  up  a 
conntry  unexcelled  in  everything  which  goes 
to  make  It  great    Would  not  the  settlement 
of  our  frontiers  have  been  retarded  for  gen- 
erations If  a  wife  could  have  refused  to  ac- 
company her  husband  for  the  flimsy  reasons 
attempted  to  be  shown  by  the  appellant  here- 
inr* 

The  wife  gives  as  an  additional  reason  for 
Dot  following  her  husband  that  she  was  suf- 
fering, and  had  been  suffering  for  many 
years,  from  some  ailments  common  to  her 
sex.  and  that  her  little  son  was  troubled 
with  a  cough  which  made  it  necessary  for 


them  to  be  where  they  conld  consult  a  phy- 
sician. This  has  not  been  satisfactorily 
shown.  It  does  not  appear  that  she  was  un- 
der the  care  of  a  physician,  nor  that  she  was 
suffering  seriously  from  any  ailment  In  this 
case  we  think  the  husband  has  taken  about 
as  little  Interest  in  his  wife  as  she  has  meu- 
ifested  for  him.  If  he  had  been  more  zeal- 
ously concerned  for  the  happiness  and  wel- 
fare of  his  wife,  he  would  now,  perhaps, 
have  less  cause  for  complaint  A  little  more 
conBideratlon  and  forbearance  on  bis  part 
might  have  avoided,  for  them  both,  the  wast- 
ing of  their  substance  and  revelation  of  their 
differences  in  the  divorce  courts.  Under  all 
of  the  facts  in  this  case,  we  thinK  the  trial 
Judge  did  right  In  denying  the  divorce. 

Appellant  complains  of  some  of  the  find- 
ings, and  the  failure  to  make  findings  as  to 
separate  and  community  property.  After  the 
court  found  tliat  no  decree  of  divorce  should 
be  granted.  It  became  unnecessary  to  find 
anything  about  the  property  owned  by  them 
or  either  of  them.  The  third  finding,  which 
relates  to  the  plea  of  a  former  adjudication, 
became  Immaterial  In  this  case,  because  the 
facts  were  against  the  plaintiff  on  the  merits. 
It  Is  true  there  was  no  evidence  Justifying 
this  finding,  and  we  are  not  Informed  how 
It  came  to  be  made.  It  could  not  have  chan- 
ged the  decree,  whatever  the  findings  might 
have  been  on  this  issue.  The  Judgment  was 
not  based  upon  a  former  adjudication,  but 
upon  the  merits.  It  Is  clear  to  us  that,  when 
the  defendant  left  his  home  and  went  to  the 
mines  to  seek  employment,  he  had  no  intent 
of  abandoning  his  wife.  It  is  equally  clear 
that  be  sent  her  the  money  in  good  faith 
with  which  to  make  the  trip  to  bis  new 
home.  While,  to  his  discredit  he  has  failed 
to  provide  for  her  since  her  refusal  to  take 
up  her  residence  with  him,  the  law,  bow* 
ever,  for  obvious  reasons,  does  not  require 
a  husband  to  provide  for  his  wife  so  long  as 
she  declines,  without  good  cause,  to  live 
with  him.  Page  v.  Page  (Mich.)  10  N.  W. 
245;  Hardcnbergh  v.  Hardenbergh,  14  Cal. 
654;  Schuman  v.  Schuman,  93  Mo.  App.  99; 
Hagle  V.  nagle,  74  Cal.  608,  16  Pac.  518; 
Beck  ▼.  Beck,  163  Pa.  649,  30  Atl.  236. 

Appellant  complains  of  the  action  of  the 
trial  Judge  in  not  making  more  liberal  allow- 
ance for  suit  money  and  attorney's  fees  for 
the  prosecution  of  her  action  and  the  prepar- 
ation and  prosecution  of  her  appeal.  It  seems 
that  $80  was  allowed  to  cover  all  o.'  plaln- 
tllTs  costs  for  the  trial  in  the  lower  court, 
and  she  managed  to  get  along  with  that  sum; 
but  we  are  not  Informed  as  to  Just  what  the 
costs  and  expenses  were  there.  She  was  also 
allowed  $75  to  cover  the  expenses  of  prose- 
cuting her  appeal  to  this  court  The  tran- 
script in  this  case  covers  192  printed  pages, 
and  appellant's  brief  consists  of  15  printed 
pages.  In  addition  to  this  is  the  expense 
of  having  the  stenographer's  notes  extended, 
fees  in  this  court,  and  attorney's  fees.  The 
record  shows  that  the  plaintiff  baa  no  sep- 
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arate  property,  and  Is  certainly  not  prepared 
to  meet  tbese  heavy  expenaee.  The  amonnt 
allowed  for  the  prosecution  of  the  appeal 
-would  be  exceedingly  meager  fees  for  the 
attorney  in  prosecuting  the  case  on  appeal. 
We  shall  therefore  direct  that^  in  addition 
to  the  $75  allowance  already  made,  the  costs 
of  this  appeal  he  paid  hy  the  respondent. 

Since  we  have  reached  the  foregoing  con- 
clusion, it  is  unnecessary  for  us  to  consider 
any  other  matters  discussed  in  the  briefs. 
Judgment  affirmed,  and  costs  awarded  to  ap- 
pellant 

SULLIVAN,  O.  J.,  and  ST0CK8IAGEB, 
J.,  concur. 


SPOTSWOOD  et  al.  v.  MORRIS  et  al. 
(Supreme  Court  of  Idaho.    June  6,  1904.) 

SEAL  KSTATB  BBOKEBS — ACTION  FOB  COMUIS- 
SION  —  PLEADING  —  FACTS  UNKNOWN  TO 
PLAINTlrV— ELECTION     BETWEEN    COUNTS. 

1.  In  an  action  to  recover  commission  for  the 
sale  of  real  estate,  under  circumstances  where 
the  exact  legal  nature  of  plaintifTs  right  and 
defendant's  liability  depends  apon  facts  within 
the  peculiar  knowledge  of  the  defendant,  the 
plaintiS  may  set  forth  the  same  single  cause 
of  action  in  several  counts  and  with  different 
averments,  so  as  to  meet  the  possible  proofs 
which  will  api>ear  on  the  trial.  In  other  words, 
when  a  plaintitC  has  two  or  more  distinct  and 
separate  reasons  for  the  right  to  the  relief  he 
asks,  or  when  there  is  some  uncertainty  as  to 
the  ground  of  recovery,  the  complaint  may  set 
forth  a  single  claim  in  several  distinct  counts. 

2.  Held,  tliat  the  complaint  states  a  cause  of 
action. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Nez  Perce 
County;  B.  C.  Steele,  Judge. 

Action  by  A.  T.  Spotswood  and  others 
against  J.  B.  Morris  and  others.  Judgment 
for  defendants,  and  piaintlflCs  appeal.  Re- 
versed. 

I.  N.  Smith,  for  appellants.  James  B. 
Babb  and  Daniel  Keedham,  for  respondents. 

SULLIVAN,  C.  J.  This  is  an  appeal  from 
a  Judgment  of  dismissal  given  and  entered 
after  demurrers  to  the  complaint  were  sus- 
tained. The  action  was  brought  to  recover 
commission  alleged  to  have  been  earned  in 
a  real  estate  transaction.  It  is  alleged  in 
the  complaint  that  the  defendants  are  a  vol- 
untary unincorporated  Joint-stock  company. 
The  plaintiffs,  who  are  appellants  here,  are 
real  estate  dealers.  The  defendants  owned 
a  large  tract  of  land  situated  in  Idaho  coun- 
ty, which  they,  through  their  vice  president 
and  secretary,  placed  with  plaintiffs  for  sale 
at  a  specified  price.  Said  contract  was  en- 
tered into  in  the  month  of  May,  1002,  and 
was  for  the  sale  of  2,720.80  acres  of  land  so 
as  to  net  the  defendants  $17.50  per  acre  and 
to  pay  the  plaintiffs  5  per  cent  commission 
over  and  above  that  price.    It  is  alleged  in 

t  L  S«e  PlMding,  VOL  S>,  Cent.  Dig.  i  U^ 


the  c<Hnplaint  that  after  fbe  employment  as 
aforesaid  they  entered  upon  the  discharge  of 
their  contract,  and  procured  a  purchaser  for 
said  lands  who  was  ready,  willing,  and  able 
to  purchase  the  same  and  pay  therefor,  and 
Introduced  said  purchaser  to  the  defendants 
through  said  association's  vice  president  but 
that  thereafter,  and  wliile  plaintiffs  were 
still  negotiating  with  said  purchaser  for  the 
sale  of  said  lands,  the  defendants  concluded 
and  perfected  a  sale  of  said  lands  to  said  pur. 
chaser  for  the  sum  of  $47,000  on  Augiast  15, 
1902,  the  same  being  a  smaller  sum  than  that 
for  which  the  defendants  had  listed  said  land 
with  the  plaintiffs,  and  that  the  plaintiffs 
thereafter  demanded  the  payment  of  their 
commisgion,  amounting  to  the  sum  of  $2,3D0, 
with  interest  at  7  per  cent  per  annum  from 
August  15,  1902,  no  part  of  wliich  has  Ijeen 
paid.  And  by  way  of  charging  the  same 
cause  of  action  In  a  different  form  and  as  a 
second  count  the  appellant  alleged,  after  re- 
iterating several  allegations  of  the  first  cause 
of  action  or  count  ttiat  the  transactions  had 
between  the  defendants  and  said  purchaser, 
after  the  Introduction  of  said  purchaser  to 
them  by  the  plaintiffs,  are  peculiarly  within 
the  knowledge  of  the  defendants,  and  for  that 
reason  plaintiffs  asked  to  be  permitted  to  and 
did  state  their  cause  of  action  on  a  quantum 
meruit  and  allege  that  their  services  in  pro- 
curing said  purchaser  were  reasonably  worth 
5  per  cent  on  the  amount  for  which  said 
lands  were  sold,  amounting  to  $2,350,  and 
that  the  same  had  not  been  paid.  By  way  of 
charging  the  same  cause  of  action  in  a  differ- 
ent form,  and  as  a  third  count  of  the  com- 
plaint the  plaintiffs  reiterate  numerous  alle- 
gations found  in  the  first  cause  of  action,  and 
aver  that  the  transaction  had  between  the 
defendants  and  said  purchaser,  after  the  in- 
troduction of  the  purchaser  to  said  defend- 
ants by  the  plaintiffs,  were  peculiarly  witMn 
the  knowledge  of  said  defendants;  and  plain- 
tiffs therefore  ask  to  be  permitted  to  charge 
the  same  cause  of  action  in  a  third  form,  and 
aver  that  by  the  various  actions  of  the  said 
defendants.  In  so  making  such  sale  to  sucb 
purchaser  at  a  sum  less  than  that  to  which 
said  lands  had  Iwen  listed  by  the  defendants 
to  the  plaintiffs,  the  plaintiffs  became  and 
were  prevented  from  concluding  tiie  sale 
with  the  purchaser  upon  the  terms  and  for 
the  price  which  said  lands  bad  been  listed 
with  plaintiffs,  and  had  thus  prevented  the 
plaintiffs  from  completing  said  sale  and  de- 
prived them  of  their  commission,  and  that  by 
said  acts  of  the  defendants  plaintiffs  became 
and  were  damaged  by  the  breach  of  said  con- 
tract by  the  defendants  in  the  sum  of  $2,350, 
with  interest  and  pray  for  judgment  for  that 
sum.  Thereafter  the  defendants  moved  that 
the  plaintiffs  be  required  to  elect  as  between 
the  three  causes  of  action  or  counts  stated  In 
the  complaint,  and  demurred  to  the  complaint 
on  several  grounds.  The  court  sustained  the 
motion  requiring  the  plaintiffs  to  elect  and 
they  elected  to  stand  on  the  second  conat  of 


Digitized  by 


Google 


Idaho) 


SPOT8WOOD  T.  MORRIS. 


217 


tlie  complaint,  and  the  otlter  two  couota 
were  stricken  out  by  order  of  the  court  The 
court  also  sustained  demurrers  to  the  com- 
plaint. Counsel  for  appellants  refused  to 
amend  the  complaint,  and  Judgnieut  of  dis- 
missal was  entered,  from  which  Judgment 
tbls  appeal  is  taken. 

The  appellants  have  specified  seven  errors. 
The  first  is  that  the  court  erred  in  sustaining 
the  motion  to  compel  plaintiffs  to  elect.    It 
appears  from  the  complaint  that  the  same 
cause  of  action  is  stated  In  three  different 
counts.    It  appears  from  the  allegations  of 
the  first  count  that  the  recovery  is  sought  on 
the  contract  alleged  to  liave  been  entered 
into  for  the  sale  of  said  real  estate,  and  the 
allegations  of  the  second  count  show  that  the 
recovery  is  upon  a  quantum  meruit,  and  the 
third   that  the   defendants   were  prevented 
from  concluding  the  sale  with  the  purchaser 
by  the  acts  of  the  defendants  by  their  selling 
the  land  to  said  purchaser  at  a  lower  price 
than  they  liad  listed  it  to  plaintiffs,  and  that 
they  were  therefore  injured  in  the  amount  of 
their  commission,  f  2,350.    It  is  contended  by 
counsel  for  appellants  tliat  the  facts  consti- 
tntlne  the  sale  of  said  real  estate  between 
the  purchaser  and  the  defendants  were  pe- 
culiarly  within   the  knowledge  of   the   de- 
(puduDts,  and  for  that  reason  the  plaintiflFs 
are  permitted  to  state  their  cause  of  action 
in  as  many  forms  as  may  be  necessary  to 
meet  the  contingency  of  the  proof.    In  sup- 
port of  that  contention  counsel  cites  Rucker 
V.  Hall  (Cal.)  38  Pac.  962.  where  it  was  held, 
in  an  action  to  recover  commissions  for  a  sale 
of  real  estate  under  a  contract  for  payment 
thereof  at  a  certain  rate  if  certain  facts  were 
true,  and  at  another  rate  If  other  facts  were 
true,  and  all  the  facts  are  peculiarly  within 
the  knowledge  of  the  defendant,  plaintiff  may 
state  his  cau.ie  of  action  in  different  counts 
accordingly,  and  should  not  be  compelled  to 
elect  on  which  one  he  will  proceed.    Section 
•'TO  of  Remedies  and  Remedial   Rights,  by 
Pomeroy.  Is  also  cited.     Inter  alia,  the  au- 
thor there  states:    "Under  peculiar  circum- 
stances, when  the  exact  legal  nature  of  plaln- 
tirs  right  and  of  the  defendant's  liability 
depends  upon  facts  in  the  sole  possession  of 
the  defendant,  and  which  will  not  be  devel- 
ojKHl  until   the  trial,   the  plaintiff  may  set 
forth  the  same  single  cause  of  action  in  va- 
ried counts  and  with  different  averments,  so 
as  to  meet  the  possible  proof  which  will  for 
the  first  time  fully  appear  upon   the  trial. 
This  proposition  is  plainly  Just  and  right,  and 
l.«  sustained  by  the  authority  of  able  courts." 
It  was  held  in  Wilson  v.  Smith,  61  Cal.  209, 
under  the  Code  of  California,  which  provides 
that  the  complaint  must  contain  a  statement 
of  the  facts  constituting  the  cause  of  action  in 
ordinary  and  concise  language,  the  plaintiff 
may  set  them  out  in  two  separate  forms,  when 
there  is  a  fair  and  reasonable  doubt  of  his 
ability  to  safely  plead  them  in  one  mode  only. 
In  .->th  Enc}'.  P.  &  P.  p.  .321,  the  autlior  states 
as  follows:    "When  a  plaintiff  has  two  or  more 


distinct  and  separate  reasons  for  the  obtain- 
ment  of  the  relief  he  asks,  or  when  there  is 
some  uncertainty  as  to  the  groimds  of  recov- 
ery, the  complaint  may  set  forth  the  same 
claim  in  several  distinct  counts  or  state- 
ments." Numerous  authorities  are  cited  in 
support  of  that  statement.  In  the  case  of 
Smith  V.  Anderson,  2  Idaho,  495  (Hash.  537) 
21  Pac.  412,  the  cause  of  action  was  stated  In 
two  different  counts— the  first  on  a  contract, 
and  the  second  upon  a  quantum  meruit. 
But  it  does  not  appear  to  have  been  decldetl 
whether  the  plaintiff  could  have  been  com- 
pelled to  elect  on  which  count  he  would  rely. 

Counsel  for  respondent  cites.  In  support  of 
the  action  of  the  court  in  compelling  the  ap- 
pellant to  elect,  section  576,  Remedies  and 
Remedial  Rights,  and  People  t.  Slocum,  1 
Idaho,  62.  In  the  latter  citation  it  appears 
that  a  demurrer  was  Interposed  to  the  com- 
plaint, the  third  ground  of  which  was  that 
the  complaint  was  ambiguous,  uncertain,  etc. 
Chief  Justice  McBrlde,  in  passing  upon  the 
demurrer,  stated:  "The  complaint  contains 
four  counts,  setting  up  claims  for  recov- 
ery; but  whether  they  are  really  one  claim 
stated  in  different  forms,  or  separate  and  dis- 
tinct claims,  it  is  difficult,  on  reading  the 
complaint,  to  discover.  Whether  the  plain- 
tiff Intends  to  say  that  they  have  suffered 
losses  amounting  In  the  aggregate  to  $14,000, 
or  whether  they  intend  to  fix  them  at  $8,000, 
or  J5,000.  It  Is  Impossible  to  tell  on  a  com- 
parison of  the  counts  with  one  another"— and 
the  demurrer  was  sustained  on  the  ground  of 
ambiguity  and  uncertainty.  It  is  then  stated 
hy  the  learned  Chief  Justice  that  "the  rule 
under  the  Code  allows  a  party  to  state  as 
many  causes  of  action  as  he  may  have,  if 
they  are  of  a  character  to  be  properly  com- 
bined in  the  same  complaint;  but  it  does  not 
permit  a  party  to  set  out  the  same  cause  of 
action  under  different  forms."  The  last  state- 
ment there  made,  to  wit,  that  it  does  not  per- 
mit a  party  to  set  out  the  same  cause  of  ac- 
tion under  different  forms,  was  not  necessary 
to  a  decision  of  the  point  there  under  consid- 
eration, and  was  dictum,  and  is  overruled. 
We  think  that  the  rule  is  well  settled  by  an 
overwhelming  weight  of  authority  that  where 
a  plaintiff  has  two  or  more  distinct  and  sepa- 
rate reosons  for  the  relief  he  asks,  or  when 
there  is  some  uncertainty  as  to  the  grounds 
of  recovery,  he  may  set  forth  such  claim  In 
several  distinct  counts  or  statements  In  his 
complaint.  The  court  erred  In  compelling 
the  plaintiffs  to  elect  on  which  count  of  the 
complaint  they  would  proceed. 

Tlie  other  errors  assigned  may  be  consid- 
ered under  the  one  assignment,  to  wit,  that 
the  court  erred  In  sustaining  the  demurrers. 
It  Is  sliown  by  the  record  that  counsel  for 
defendants,  after  the  motion  to  elect  had 
been  sustained  by  the  court,  and  after  coun- 
sel for  appellants  had  elected  to  proceed  on 
the  second  count  of  the  complaint,  filed  their 
demurrers  to  said  second  count  on  the  ground 
ttut  it  does  not  state  facts  sufficient  to  con- 
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stitnte  a  cause  of  action,  and  tbat  tlie  same 
Is  ancertalu,  or  ambiguous,  or  unintelligent. 
In  that  it  seeks  a  recovery  upon  an  express 
contract  for  a  certain  sum,  also  on  an  Implied 
contract  for  a  reaRonnble  sum;  each  of  said 
grounds  of  recovery  being  inconsistent  witli 
the  other.  While  it  Is  true  tbat  plaintiffs  re- 
iterate and  repent  the  allegations  numbered 
1,  2,  3,  4,  5,  6,  7,  8,  and  0  of  the  first  cause  of 
action  as  the  complaint  stood  after  the  elec- 
tion of  plaintiffs  to  stand  on  the  second 
count,  those  allegations  must  be  considered 
as  a  part  of  the  second  count  of  said  com- 
plaint; and,  as  we  have  determined  above 
that  It  was  error  to  compel  the  plaintiffs  to 
elect  on  which  one  of  the  counts  they  would 
proceed  to  trial,  we  must  then  consider 
whether  the  complaint  as  it  originally  stood 
states  a  cause  of  action,  although  the  demur- 
rer sustained  by  the  court  was  aimed  at  the 
second  count  of  the  complaint  alone.  After  a 
most  careful  consideration  of  the  allegations 
of  the  complaint,  viewed  in  the  light  of  the 
very  thorough  and  exhaustive  oral  arguments 
and  briefs  of  respective  counsel,  we  conclude 
that  the  complaint  states  a  cause  of  action, 
and  there  was  error  In  sustaining  said  demur- 
rers. We  do  not  Intend  to,  nor  do  we,  hold 
that  under  the  articles  of  association  referred 
to  in  the  complaint  the  vice  president  and 
secretary  of  said  association  had  the  authori- 
ty to  list  said  real  estate  with  the  plaintiffs 
for  sale;  but  we  hold,  under  all  of  the  facts 
alleged  in  the  complaint,  that  a  cause  of  ac- 
tion is  stated,  and,  if  the  defendants  have  a 
defense  to  said  action.  It  must  be  made  by 
answer  and  proof. 

The  Judgment  of  dismissal  must  be  revers- 
ed, and  the  cause  remanded,  with  instruc- 
tions to  the  trial  court  to  permit  the  defend- 
ants to  answer.  Costs  of  this  appeal  are 
awarded  to  the  appellants. 

STOCKSX.AGER  and  AILSHIE,  JJ.,  cou- 
coc 


ROBERTSON  v.  .MOORE  et  al. 
(Supreme  Court  of  Idaho.     June  4,  1904.) 

COMPLAINT— FOBECLOSUBE  OF  IJIBOBGRS'  LIEN'S 
— CONFLICTINO  EVIDENCE— JUDGMENT  —  NO- 
TICE OF  LIEN— APPLICATION  FOR  CONTINU- 
ANCE—FEES  IN  MECHANICS'    LIEN  CASES. 

1.  A  complaint  for  the  foreclosure  of  a  Inhor- 
er's  lien  that  sufficiently  describes  the  property, 
fires  the  time  and  manner  of  labor,  the  amount 
due,  and  that  the  lien  was  filed  within  the 
statutory  time,  together  with  necessary  require- 
ments in  ordinary  suits  in  equity,  is  sufficient. 

2.  Where  there  is  a  substantial  conflict  hi  the 
evidence  on  material  issues  involved,  this  court 
will  not  reverse  the  trial  court,  either  in  law  or 
equity  cases,  where  the  case  has  been  tried  on 
oral  evidence. 

8.  By  the  provisions  of  "An  act  to  secure 
liens  for  mechanics,  laborers,  materialmen  and 
other  persons,"  found  in  Sesa.  I.iaw8  18!>0,  p. 
148,  S  4,  the  trial  court  is  required  to  ascertam 
the  amount  of  land  necessary  for  the  convenient 
use  of  the  property  to  be  sold,  and  it  is  error 
not  to  do  sa 


4.  The  notice  of  Hen  should  contain  a  state- 
ment of  the  demand,  the  name  of  the  owner  or 

reputed  owner,  if  known,  the  name  of  the  per- 
son by  whom  employed,  and  a  description  of 
the  property,  which  claim  must  be  verified. 

5.  An  application  for  the  continnance  of  a 
cause  appeals  to  the  sound  discretion  of  the 
trial  court,  and  his  ruling  thereon  will  not  be 
disturbed  by  this  court,  unless  it  appears  tbat 
there  has  been  an  abuse  thereof. 

0.  Attorney's  fees  are  allowed  in  the  fore- 
closure of  mechanics'  and  laborers'  liens. 

7.  In  an  action  to  enforce  a  mechanic's  or 
laborer's  lien,  where  it  is  shown  by  counter- 
claim or  cross-complaint  that  there  is  a  de- 
mand for  affirmative  relief,  either  party  is  en- 
titled to  a  jury  trial  on  that  issue,  if  it  is  in 
the  nature  of  an  action  at  law. 

(Syllabus  by  the  Court.) 

Appeal  from  District  C^urt,  Idaho  County; 
E.  C.  Steele,  Judge. 

Action  by  P.  O.  Robertson  against  A-  W. 
Moore  and  others.  Judgment  for  plaintiff. 
Defendants  appeal.    Modified. 

Fogg  &  Nugent  and  W.  H.  Cassady,  for  ap- 
pellants.   L.  Vineyard,  for  respondent 

STOCKSIiAGER,  J.  This  cause  was  tried 
In  the  district  court  of  Idaho  county.  Judg- 
ment was  in  favor  of  the  plaintiff,  from 
which,  and  an  order  overruling  a  motion  for 
a  new  trial,  the  appeal  was  taken.  A  demur- 
rer was  sustained  to  the  first  and  fourth 
causes  of  action,  and  overruled  as  to  the  sec- 
ond and  third,  set  out  In  the  complaint. 
Thereafter  a  motion  was  submitted  to  the 
court  to  strike  out  of  the  complaint  all  of  the 
second  and  third  causes  of  action,  designated 
as  paragraphs  5,  6,  8,  and  9;  also  all  of  para- 
graph 7  except  the  following  words:  "Plain- 
tiff avers  tbat  the  sum  of  $625.25,  and  no 
more,  has  been  paid  on  said  contract  above 
mentioned,  which  is  described  in  said  lien;" 
also  all  of  Exhibit  A,  designated  in  said  com- 
plaint as  "laborer's  lien";  also  all  allegations 
In  relation  to  said  claim  of  Hen  that  appear 
In  his  said  second  and  third  causes  of  action 
in  said  complaint — on  the  ground  that  the 
same  is  irrelevant  and  redundant  matter,  for 
the  reason  that  it  appears  on  the  face  of  said 
causes  of  said  action  and  said  claim  and  notice 
of  lien  that  no  lien  or  right  to  a  Hen  exists 
upon  said  causes  of  action,  and  that  said  no- 
tice of  lien  does  not  comply  with  the  statu- 
tory requirements  essential  to  a  valid  Hen  In 
such  matters,  and  tbat  the  same  is  void. 
This  motion  was  overruled.  The  second  and 
third  causes  of  action  set  out  in  the  com- 
plaint are  as  follows:  "Plaintiff,  for  a  sec- 
ond cause  of  action  against  the  said  defend- 
ants, alleges  that  on  the  13th  day  of  May, 
1902,  he  entered  Into  a  second  agreement  with 
the  said  defendant  Wilbur  E.  Moore,  as  the 
agent  of  the  said  defendants,  and  on  their 
behalf,  by  which  agreement  plaintiff  agreed 
to  transport  and  place  said  mill  machinery 
upon  the  site  where  the  same  was  to  be  erect- 
ed and  constructed,  to  wit,  upon  the  said 
Crystal  Butte  mine,  for  which  said  work  and 

f  6.  See  Mechaolcs'  Uen*,  voL  S4,  Cent.  Dig.  ^^  (61, 
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labor  tbe  plaintiff  was  to  be  paid,  nnder  tsaid 
agreement,  what  tbe  same  should  be  reason- 
ably worth  per  day,  in  the  event  the  plaintiff 
should  succeed  in  so  moTing  said  mill  ma- 
chinery. Plaintiff  avers  that  he  has  fully 
kept  and  performed  the  said  agreement  in  all 
things  to  be  by  him  kept  and  performed,  but 
the  i<aid  defendants,  nor  either  of  tbem,  has 
not  paid  anything  on  said  agreement,  except 
as  hereinafter  mentioned;  that  under  said 
last  agreement  the  said  plaintiff  worked  in 
moving  said  machinery  to  said  Crystal  Butte 
mine  for  the  period  of  749^  days;  that  tbe 
mme  was  and  is  reasonably  worth  tbe  sum  of 
$10  per  day,  which  is  due  and  owing  plaintiff 
{rom  said  defendants  under  said  agreement. 
To  avoid  repetition,  plaintiff  hereby  incor- 
porates paragraphs  6,  6,  7,  8,  and  9  of  this 
complaint  as  parts  of  this  second  cause  of  ac- 
tion, and  for  that  purpose  refers  to  the  same." 
tbe  third  cause  of  action  alleges  "that  on  tbe 
Ist  day  of  August,  1902,  the  plaintiff  entered 
into  an  agreement  with  the  said  Wilbur  E. 
Moore,  agent  for  and  acting  on  behalf  of  said 
defendants,  to  erect  and  construct  said  mill 
machinery,  as  specified  In  second  cause  of  ac- 
tion, into  a  quartzmill  of  ten  stamps,  com- 
plete in  all  its  parts,  on  said  Crystal  Butte 
mine,  together  with  tramway  running  from 
iiaid  mill  to  tbe  lower  tunnel  of  the  Wise  Boy 
mining  claim,  a  distance  of  about  1,000  feet; 
tbe  said  defendants  to  furnish  the  plaintiff 
all  materials  necessary  and  requisite  to  do 
and  perform  said  agreement  on  his  part,  and 
to  board  said  plaintiff  while  performing  said 
agreement  at  the  rate  of  $1  per  day,  and  to 
pay  the  plaintiff  for  building  said  mill  and 
tramway  what  tbe  same  should  be  reasonably 
worth  per  day,  until  the  same  was  completed; 
and  plaintiff  avers  that  he  completed  said 
qnartzmill  building  and  tramway  under  said 
contract  on  the  11th  day  of  November,  1902, 
and  that  he  has  fully  kept  and  performed  the 
said  agreement  in  all  things  to  be  by  him  kept 
and  performed,  but  tbe  said  defendants,  nor 
either  of  them,  has  not  paid  the  said  sum  of 
tW  per  day  for  the  period  of  103  days,  tbe 
period  of  time  consumed  in  performing  said 
contract,  nor  have  the  defendants,  or  either 
of  tbem,  paid  any  part  thereof,  except  as 
hereinafter  mentioned,  but  the  same  is  due 
and  owing  from  tbe  defendants  to  plaintiff. 
To  avoid  repetition,  plaintiff  hereby  incor- 
porates paragraphs  5,  6,  7,  8,  and  9  of  this 
complaint  as  a  part  of  this  third  cause  of  ac- 
tion, and  for  that  purpose  refers  to  same." 
The  fifth  allegation  is  "that  the  lands  upon 
which  said  quartzmill  and  tramway  was  so 
erected,  and  upon  which  plaintiff  worked  and 
labored  as  aforesaid,  are  described  as  fol- 
lows, to  wit:  Tbe  Crystal  Butte  lode  mining 
claim  and  tbe  Wise  Boy  lode  mining  claim, 
aituate  in  Bobbins  mining  district,  Idaho 
connty,  Idaho;  tbe  same  being  prominent  and 
well-known  mining  claims  in  said  district,  and 
being  duly  recorded  in  the  records  of  quartz 
in  said  county  and  state.  And  plaintiff  avers 
that  tbe  whole  of  said  mining  claims  ore  re- 


'quired  for  the  convenient  use  and  occnpatlon 
of  said  quartzmill  building."  The  sixth  alle- 
gation Is  "that  at  the  dates  of  the  said  above 
several  contracts  the  defendants  were  the 
owners  and  tbe  reputed  owners  of  tbe  said 
two  lode  mining  claims,  and  ever  since  have 
been  and  now  are  the  owners  of  said  mining 
claims,  and  the  said  quartzmill  building  and 
tramway  erected  and  constructed  thereon." 
The  seventh  relates  to  the  filing  of  lien  which 
Is  termed  "Exhibit  A"  of  the  complaint.  Tbe 
eighth  shows  the  amount  paid  for  verifying 
and  recording  lien.  The  ninth  alleges  that 
$250  is  a  reasonable  attorney's  fee,  etc.  The 
answer  denies  all  tbe  allegations  of  tbe  com- 
plaint, including  tbe  sufficiency  of  tbe  lien  set 
out  in  Exhibit  A  of  plaintiff's  complaint. 
Avers  that  plaintiff  represented  himself  as  a 
skilled  and  competent  millwright,  as  an  in- 
ducement to  bis  employment  to  perform  tbe 
services  mentioned  in  his  third  cause  of  ac- 
tion, and  also  that  he  was  a  skilled  and  com- 
petent mill  builder  and  operator,  and  a  com- 
petent sawyer;  that  plaintiff  undertook  and 
agreed  to  perform  all  tbe  services  in  a  skillful 
and  workmanlike  manner,  and  that  said  rep- 
resentations and  agreement  on  plaintiff's  part 
were  tbe  inducement  and  consideration  of 
said  contract  of  employment  upon  which 
said  plaintiff's  cause  of  action  is  based;  that 
by  reason  of  the  unskillful,  careless,  and  un- 
workmanlike manner  of  construction,  a  cer- 
tain retaining  wall,  being  an  essential  part 
of  tbe  foundation  of  said  quartzmill,  fell  dur- 
ing tbe  progress  of  said  construction,  and  that 
by  reason  of  extra  expense  and  delay  the  de- 
fendants were  damaged  in  the  sum  of  $350; 
that  plaintiff,  in  his  unskillful,  careless,  and 
unworkmanlike  manner  of  operating  tbe  saw- 
mill, caused  the  destruction  of  a  certain  saw, 
of  the  valae  of  $100,  and  they  were  thus  dam- 
aged in  tbe  sum  of  $100,  making  a  total  dam- 
age of  $450,  which  they  ask  may  be  offset 
against  any  sum  that  may  be  found  for  the 
plaintiff;  that  defendants  did  not  at  any  time 
agree  to  pay  plaintiff  for  his  services  what 
the  same  should  be  reasonably  worth  per 
day,  or  any  sum  greater  than  $5  per  day. 

Upon  the  issues  thus  framed  this  cause 
was  tried  without  a  jury,  and  on  the  20th 
day  of  May,  1903,  the  court  filed  its  findings 
of  fact  and  conclusions  of  law.  The  court 
finds  "(1)  that  for  the  period  of  74%  days, 
commencing  on  the  13th  day  of  May,  1902, 
the  plaintiff,  P.  C.  Robertson,  performed  work 
and  labor  for  said  defendants,  at  the  instance 
and  request  of  Wilbur  E.  Hoore,  the  author- 
ized and  acting  agent  of  said  defendants,  in 
transpoi'ting  and  moving  certain  quartzmill 
machinery  to  the  Crystal  Butte  mining  claim, 
to  tbe  place  on  said  claim-  where  tbe  same 
was  to  be  erected,  in  tbe  Bobbins  mining  dis- 
trict, Idaho  county,  Idaho;  tbe  said  mining 
claim  being  owned  and  possessed  by  the  de- 
fendants, except  defendant  Wilbur  R  Moore." 
Tbe  second  finding  is  "that  said  work  and 
labor  were  and  are  reasonably  worth  the 
sum  of  $7.50  per  day,  tbe  same  being  in  all 


Digitized  by 


Google 


220 


77  PACIFIC  nBPORTEK. 


(Idaho 


things  fully  performed  by  the  plaintiff  ac- 
cording to  the  terms  of  the  agreement  set 
forth  In  the  complaint  herein,  for  which  the 
plaintiff  has  been  paid;  that  nothing  is  due 
and  owing  thereon  from  defendants  to  plain- 
tiff; that  the  sum  of  $625.25  has  been  paid 
by  defendants  to  plaintiff,  which  overpays 
the  above  amount  In  the  sum  of  $04.37." 
The  third  finding  is  "that  for  the  period  of 
103  days,  commencing  on  the  1st  day  of  Au- 
gust, 1002,  the  said  plaintiff,  under  a  con- 
tract made  with  Wilbur  E.  Moore,  as  the 
agent  of  said  defendants,  erected  said  quartz- 
mill  machinery  into  a  ten-stamp  qunrtzmill, 
complete  in  all  its  parts,  on  the  said  Ciystal 
Butte  mining  claim,  mentioned  In  finding 
Xo.  1  of  these  findings;  and  did,  during  said 
period  of  103  days,  under  said  contract,  con- 
struct and  build  a  tramway,  about  1,000  feet 
in  length,  from  said  mill,  and  connected 
therewith,  and  running  therefrom  to  what  is 
known  as  the  lower  tunnel  of  the  AVlse  Boy 
mining  claim;  that  said  tramway  is  used  In 
conveying  ore  or  quartz  rock  from  said  Wise 
Boy  mining  claim  to  said  mill;  that,  under 
said  contract  so  made  for  building  said 
quartzmill  and  tramway,  the  defendants 
agreed  to  pay  the  plaintiff,  by  and  through 
their  said  agent,  Wilbur  E.  Moore,  what  the 
same  should  be  reasonably  worth  per  day; 
that  the  same  is  reasonably  worth  the  sum 
of  $7.50  per  day  for  the  said  period  of  103 
days,  as  set  forth  in  the  complaint  herein." 
The  fourth  finds  "that  $64.37,  and  no  more, 
has  been  paid  by  defendants  on  account  of 
building  In  said  quartzmill  and  tramway  de- 
scribed In  finding  No.  2  above."  The  fifth 
finds  "that  the  amount  of  $703.13,  and  inter- 
est thereon  at  7  per  cent,  per  annum  from 
the  1st  day  of  January,  1003,  Is  now  due  and 
unpaid,  according  to  the  terms  of  said  con- 
tract, as  set  forth  in  said  finding  No.  3,  and 
complaint  herein."  The  sixth  Is  "that  the 
lands  and  premises  upon  which  the  said 
quartzmill  and  tramway  were  constructed 
and  erected,  to  wit,  the  Crystal  Butte  lode 
mining  claim  and  said  Wise  Boy  lode  mining 
claim,  set  forth  in  the  complaint  herein,  and 
situated  in  Bobbins  mining  district,  Idaho 
county,  Idaho,  were  and  are  owned  and  pos- 
sessed by  the  said  defendants,  they  being 
the  owners  and  reputed  owners  thereof,  ex- 
cept defendant  Wilbur  E.  Moore,  who  has  no 
Interest  as  owner  in  said  Crystal  Butte  min- 
ing claim."  The  seventh  Is  "that  all  that 
part  of  the  Crystal  Butte  mining  claim  upon 
which  said  quartzmill  and  appurtenances  and 
tramway  are  bnllt,  together  with  so  much  of 
the  grounds  as  the  Wise  Boy  mining  claim, 
in  and  upon  which  said  lower  tunnel  is  run 
and  connected  with  the  said  mill  by  said 
tramway,  are  requisite  for  the  convenient 
use  and  occupation  of  said  quartzmill  build- 
ing and  tramway."  The  eighth  is  "that  on 
the  20th  day  of  December,  1002,  the  plain- 
tiff, to  perfect  a  lien  for  the  moneys  so  due 
him  from  defendants,  set  forth  in  the  com- 
plaint^ filed  for  record  la  the  recorder's  of- 


fice of  Idaho  county,  Idaho,  his  notice  of  lien, 
and  the  same  was  duly  recorded  In  said  of- 
fice." The  ninth  Is  "that  plaintiff  paid  out 
as  costs  for  filing  and  recording  said  lien  the 
sum  of  $2.80,  and  that  $110  is  a  reasonable 
attorney's  fee."  The  tenth  la  that  all  the 
above  sums,  together  with  interest  and  ac- 
cruing costs,  are  each  and  all  a  valid  lien  up- 
on the  said  quartzmill  building  and  tramway, 
together  with  so  much  of  the  land  and  prem- 
ises of  the  said  Crystal  Butte  and  Wise  Boy 
mining  claims  as  is  requisite  and  necessary 
to  the  convenient  use  and  occuinition  of  said 
mill  building  and  tramway,  and  upon  which 
the  same  is  secured  by  the  notice  of  lien 
mentioned  in  the  complaint  in  this  action. 
The  eleventh  finds  "that  each  and  all  of  the 
allegations  and  averments  In  the  complaint 
herein,  except  as  modified  and  qualified  by 
these  findhigs,  are  true."  The  twelfth  finds 
"that  the  said  defendants  are  not  entitled  to 
recover  of  the  plaintiff  any  of  their  said  al- 
leged damages  mentioned  in  their  answer  In 
this  action."  The  thirteenth  Is  "that  each 
and  all  of  the  terms  and  conditions  of  said 
lien  have  been  broken  by  the  said  defend- 
ants." 

As  conclusions  of  law,  the  court  finds  that 
plaintiff  Is  entitled  to  judgment  for  the  anm 
set  out  in  the  findings,  and  that  plaintiff  is 
entitled  to  have  his  Hen  enforced.  The  Judg- 
ment follows  the  findings  of  fact  and  con- 
clusions of  law. 

The  first  assignment  of  error  is  that  the 
court  erred  In  overruling  defendants'  de- 
mand for  a  jury  trial.  We  obtain  the  fol- 
lowing facts  from  the  record:  "Be  It  re- 
membered that  on  this  7th  day  of  March. 
1903,  in  open  court,  the  plaintiff  demanded 
that  this  cause  be  heard  by  the  Jury,  and  the 
court  overruled  the  demand,  and  held  the 
cause  to  be  one  In  equity  and  triable  by  the 
court;  and  at  this  time  the  Jury  was  per- 
manently discharged  for  the  term.  And 
now,  on  the  17th  day  of  March,  1903,  the 
cause  was  called  for  trial  before  the  court 
without  a  Jury,  and  the  defendants  demanded 
that  the  cause  be  tried  by  a  Jury;  claiming 
the  Hen,  under  the  facts,  to  be  an  invalid 
lien,  and  that  the  matters  to  be  tried  were 
therefore  Issues  of  law.  And  be  It  further 
remembered  that,  before  entering  upon  the 
trial  of  said  cause,  the  following  objection 
was  made:  'Come  now  the  said  defendants 
severally,  and  object  to  the  trial  of  this  cause 
before  the  court  without  a  Jury,  for  the  rea- 
son that  the  complaint  does  not  state  facts 
showing  any  cause  of  action  in  equity,  or 
entitling  the  plaintiff  to  any  equitable  re- 
lief, particularly  in  that  there  are  no  facts 
shown  creating  any  lien  upon  the  property, 
and  that  the  complaint,  at  best,  simply  states 
an  account  for  work  and  labor  against  de- 
fendants, or  a  portion  of  the  defendants.'  " 
It  is  here  shown  that  defendants  did  not 
Join  plaintiff  in  his  demand  for  a  trial  by 
Jury,  but  10  days  afterward,  and  10  days 
after  the  Jury  had  been  discharged  foe  the 
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term,  -when  the  case  -was  called  for  trial,  a 
Jury  trial  is  demanded,  not  on  their  demand 
for  damages  In  the  sum  of  $850  for  the  un- 
skillful manner  In  which  plaintiff  has  con- 
structed the  retaining  -wall,  or  the  sum  of 
1100,  alleged  to  be  the  result  of  plaintiff's 
unskillful  manner  of  operating  the  saw,  but 
for  the  reason  there  "were  no  facts  shown  cre- 
ating any  Hen  upon  the  property.  If  the 
demand  had  been  made  for  the  submission 
of  the  question  of  damages  set  up  In  the 
counterclaim,  then  the  court  should  have 
snbmltted  that  Issue  to  the  Jury  for  a  de- 
termination thereof,  and  It  would  have  been 
error  to  refuse  to  do  so.  Under  the  circum- 
stances, we  find  no  error  In  the  ruling  of  the 
court.  Chrlstensen  v.  HolUugsworth,  6 
Idaho,  87,  53  Pac.  211. 

It  Is  urged  that  attorney's  fees  cannot  be 
allowed  In  cases  of  this  character.  This  court 
recently  passed  upon  this  question.  Thomp- 
son V.  Wise  Boy  M.  &  M.  Co.  (Idaho)  74  Pac. 
958. 

The  second  assignment  is  based  on  the  re- 
fusal of  the  court  to  grant  the  defendants 
a  continuance  until  the  evidence  of  W.  B. 
Kelly  could  be  secured.  The  affidavit  of 
Wilbur  B.  Moore  states:  "W.  E.  Kelly  Is, 
and  for  a  long  time  past  and  ever  since  the 
Irt  day  of  February,  1903,  has  been,  at  the 
mill  situated  on  the  Crystal  Butte  quartz 
claim,  near  Hump,  Idaho;  that  his  duties 
there  are  such  as  to  require  his  constant  at- 
tention, and  he  could  not  absent  himself  from 
his  said  business  at  said  place  without  great 
loss  to  said  business;  that  said  W.  El  Kelly 
had  arranged  to  be  in  attendance  as  a  wit- 
ness at  the  trial  of  this  cause,  and  to  come 
out  Immediately  upon  notification  that  the 
case  was  set  for  trial;  that  this  cause  was 
set  for  trial  on  Saturday,  the  14th  day  of 
March,  1903;  that,  immediately  after  the 
court  Bet  the  cause  for  trial  on  said  day, 
W.  H.  Cassady,  one  of  the  attorneys  for  the 
defendants,  wrote  said  Kelly,  notifying  him 
that  the  case  was  so  set,  and  also  notifying 
him  to  come  out  Immediately  as  a  witness; 
that,  In  addition  to  said  notice,  this  affiant 
wrote  the  said  Kelly  to  the  same  effect; 
that,  owhdg  to  the  extraordinary  storms  and 
the  impassable  condition  of  the  roads,  the 
said  W.  E.  Kelly  did  not  receive  the  said 
communication  In  time  so  that  he  could  reach 
the  village  of  Grangevllle,  the  place  of  hold- 
ing this  court,  on  the  said  14th  day  of  March, 
or  at  any  time  earlier  than  the  17th  day  of 
March,  1903;  and  that  said  Kelly,  believing 
that  the  said  trial  had  already  been  had,  or 
would  be  had  before  he  could  possibly  ar- 
rive in  Grangevllle,  did  not  come  out  in  re- 
sponse to  said  letter.  Affiant  positively  avers 
that  the  reason  of  the  nonattendance  of  the 
said  witness  Kelly  at  the  trial  of  this  cause 
has  been  because  of  the  said  extraordinary 
condition  of  the  roads,  thereby  delaying  and 
impeding  communication  between  Grange- 
vllle and  the  said  residence  and  place  of 
business  of  the  said  Kelly,  and  could  not 


have  been  foreseen  or  prevented  by  either 
this  affiant  or  any  of  the  defendants  hereto." 
Applications  of  this  character  are  largely 
within  the  discretion  of  the  trial  court,  and 
unless  It  is  shown  that  there  has  been  an 
abuse  of  discretion,  the  order  will  not  be 
disturbed  by  this  court.  Xow,  what  are  the 
facts?  The  witness  Kelly  is  a  party  to  the 
suit.  It  is  shown  by  the  affidavit  of  Wilbur 
B.  Moore  that  he  was  at  the  time  ready  to 
come  out  when  notified.  The  affidavit  did 
not  inform  the  trial  court  of  the  nature  or 
importance  of  his  occupation  or  employment 
there.  He  says:  "His  [Kelly's]  duties  there 
are  such  as  require  his  constant  attention, 
and  he  could  not  absent  himself  from  said 
business  without  great  loss  to  said  business." 
This  Is  merely  the  conclusion  of  the  wit- 
ness, no  facts  being  stated  that  would  inform 
the  court  of  the  necessity  of  Kelly's  presence 
at  the  mill.  Applications  for  a  continuance 
based  on  the  absence  of  a  party  to  the  suit 
do  not  appeal  with  the  same  force  as  an  ap- 
plication for  an  absent  witness  who  is  a 
stranger  to  the  litigation.  All  parties  to  the 
suit  are  supposed  to  be  in  attendance,  ready 
for  trial,  and  especially  If  they  are  necessary 
witnesses.  On  the  other  hand,  a  stranger  to 
the  litigation  may  try  to  avoid  the  service  of 
process,  or  purposely  absent  himself  from  the 
Jurisdiction  of  the  court;  and,  even  under 
such  conditions,  diligence  must  be  shown 
to  procnre  the  attendance  of  the  absent  wit- 
ness, and  that  such  diligence  has  failed  to 
procnre  the  attendance  of  the  witness 
through  no  fault  of  the  party  making  the  ap- 
plication. We  find  no  error  in  this  ruling  of 
the  court. 

The  third  assignment  of  error  is  based  up- 
on the  rulhig  of  the  court  In  overruling  de- 
fendants' demurrer  to  plaintiff's  -second  and 
third  causes  of  action.  This  assignment  is 
not  discussed  in  appellants'  brief.  We  find 
no  error  in  this  ruling  of  the  court 

The  fourth  assignment  relates  to  the  ruling 
of  the  court  in  refusing  to  sustain  defend- 
ants' motion  to  strike  out  certain  portions 
of  plaintiff's  second  and  third  cause  of  ac- 
tion. This  assignment  is  not  discussed  in 
the  brief.  We  find  no  error  In  this  ruling 
of  the  court 

learned  counsel  who  represent  the  defend- 
ants in  this  case  in  their  brief  say:  "The 
main  contention  between  the  parties  hereto 
is  In  relation  to  the  contract  of  employment 
under  which  the  services  of  the  plaintiff  were 
performed.  It  is  the  contention  of  the 
plaintiff  that  the  services  set  out  in  his  sec- 
ond and  third  causes  of  action  were  per- 
formed under  implied  contracts  of  employ- 
ment, and  that  such  8er\-lces  are  reason- 
ably worth  the  sum  of  $10  per  day.  The  po- 
sition of  the  defendants  Is  that  such  services 
were  performed  under  an  express  contract, 
and  that  the  plaintiff  was  to  be  paid  there- 
for at  the  agreed  rate  of  $5  per  day."  Coun- 
sel for  respondent  accepts  this  theory,  and  de- 
votes nearly  bis  entire  brief  In  the  discussion 
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of  the  evidence  bearing  on  this  question,  and 
abiy  and  earnestly  insists  tliat  the  findings 
and  conclusions  of  the  court  are  amply  sup- 
ported by  the  evidence.  The  evidence  is  too 
voluminous  to  quote  very  extensively  from 
it,  and  the  trial  court  having  heard  it  all  as 
it  came  from  the  witnesses,  and  having  pass- 
ed upon  it,  imdcr  the  long-established  rule  of 
this  court  we  should  hesitate  before  disturb- 
ing his  findings.  It  is  only  where  It  is  plain- 
ly shown  that  there  is  no  substantial  con- 
flict In  the  evidence  on  the  material  issues, 
or  the  trial  court  has  Ignored  the  evidence  en- 
tirely, and  rendered  Judgment  without  sup- 
port from  the  evidence,  that  this  court  will 
interfere  and  order  a  new  trial.  An  exam- 
ination of  the  evidence  in  this  case  discloses 
that  there  is  a  direct  conflict  as  to  the  employ- 
ment of  plaintiff;  plaintiff  insisting  that  bis 
contract  was  that  he  should  be  paid  what 
his  services  were  reasonably  worth,  and  de- 
fendants insisting  that  it  was  under  the  con- 
tract price  of  $5  per  day— A.  W.  Moore  and 
Wilbur  K  Moore  so  testifying. 

The  seventh  assignment  Is  based  on  the 
ruling  of  the  court  on  the  objection  of  de- 
fendants to  the  admission  of  any  evidence 
of  any  acts  of  Wilbur  B.  Moore  tending  to 
create  any  liability  against  the  other  de- 
fendants, or  against  their  property,  without 
proof  of  the  agency  of  said  Wilbur  £.  Moore, 
and  of  his  authority  to  make  such  contracts. 
It  is  shown  by  the  evidence  that  Wilbur  E. 
Moore  was  the  only  representative  of  the 
company  with  whom  a  contract  could  be 
made  where  the  work  was  being  done  at  or 
near  the  mines.  He  had  charge  of  the 
ch«M^bouk,  and  says  himself  that  he  told 
plaintiff  he  could  proceed  with  the  work  of 
transporting  the  machinery.  Other  defend- 
ants were  -on  the  ground  afterward,  and 
made  no  complaint  that  plaintiff  had  done 
or  was  doing  the  work.  Indeed,  it  is  con- 
tended by  defendants  that  he  was  employed 
to  do  this  work  by  A.  W.  Moore,  the  only 
dispute  being  as  to  wages  for  the  work. 
There  is  no  error  in  this  ruling. 

The  eighth  assignment  is  based  upon  the 
ruling  of  the  court  in  admitting  any  evidence 
showing  or  tending  to  show  a  lien  npon  the 
property  of  defendants  under  the  complaint 
and  notice  of  lien.  We  have  already  said 
the  complaint  was  sufficieut,  and  an  exam- 
ination of  Sens.  Laws  1S99,  p.  148,  i  6,  con- 
vinces us  that  the  lien  complies  with  the  re- 
quirements of  the  statute;  hence  no  error  in 
this  ruling. 

We  now  come  to  the  most  serious  question 
presented  by  this  record,  and  that  is  the 
RufBcicncy  of  the  description  of  the  prop- 
erty to  be  sold  to  satisfy  the  judgment, 
which  is  a.<:  follows:  "It  is  adjudged  and 
decreed  that,  all  and  singular,  the  ten-stamp 
quartzmill  building  and  tramway  situated 
upon  the  Crystal  Rutte  and  Wise  Boy  mining 
claims,  lying  and  being  in  the  Bobbins  min- 
ing district,  Idiiho  county,  Idaho,  upon  which 
plaintiff  filed  his  notice  of  Uen,  and  men- 


tioned in  plaintiff's  complaint,  or  80  much  of 
the  land  and  premises  upon  which  said  mill 
building  and  tramway  are  situated  as  may 
be  sufficient  for  the  use  and  occupation  of 
said  mill  building  and  tramway,  to  satisfy 
the  amount  due  to  the  plaintiff  from  defend- 
ants on  said  Judgment,  interest,  and  costs  of 
this  suit,  and  expenses  of  sale,  be  sold  at 
public  auction  by  the  sheriff  of  Idaho  county, 
Idaho,  In  the  manner  prescribed  by  law,  ac- 
cording to  the  coiurse  and  practice  of  tJila 
court,"  etc.  Under  the  head  of  "What  land 
or  Interest  therein  is  subject  to  lien,"  our 
lien  law,  and  the  law  upon  which  the  Uen  Is 
founded  and  this  action  is  prosecuted,  says 
(section  4,  p.  148):  'The  land  upon  which 
any  building,  improvement  or  structure  la 
constructed,  together  with  a  convenient  space 
about  the  same,  or  so  much  as  may  be  re- 
quired for  the  convenient  use  and  occupation 
thereof  to  be  determined  by  the  court  on 
rendering  Judgment  is  also  subject  to  the 
lien."  It  will  be  observed  that  the  court  did 
not  comply  with  this  provision  of  the  stat- 
ute, and  fix  the  amount  of  land  that  should 
be  sold  for  the  necessary  requirements  for 
the  convenient  use  and  occupation  thereof, 
but  left  it  to  the  sheriff  to  determine  tbis 
question.  The  intention  of  the  Legislature 
in  this  provision  of  the  law  is  obvious.  The 
court  has  the  power  to  call  witnesses  to  as- 
certain the  amoimt  of  land  necessary  for  the 
convenient  use  and  occupation  of  the  prop- 
erty to  be  sold  under  the  terms  and  condi- 
tions of  the  lien  and  Judgment,  whilst  the 
sheriff  has  no  such  power.  It  was  error  on 
the  part  of  the  trial  court  not  to  comply  with 
this  provision  of  the  statute,  and  the  case  Is 
remanded,  with  direction  to  the  trial  court 
to  ascertain  the  amount  of  land  required  for 
the  convenient  use  and  occupation  of  the 
property  ordered  sold  under  the  lien,  and,  if 
necessary,  to  call  witnesses  for  such  purpose, 
and,  after  such  fact  is  ascertained,  to  make 
a  proper  fludlug  and  modify  the  judgment 
accordingly. 

Other  errors  are  assigned,  but,  in  our  view 
of  the  case,  it  Is  imnecessary  to  pass  upon 
them. 

The  judgment  is  attlrmed,  with  the  above 
modification.  Costs  are  awarded  to  respond- 
ent 

SULLIVAN,  C.  J.,  and  AILSHIE,  J,  con- 
cur. 


BWIN  T.  INDEPENDENT  SCHOOL  DIST. 

No.  8. 
(Supreme  Court  of  Idaho.     June  4,  1904.) 

TEACHEB'S   CONTBACT— POWEB   OF  TBT7STEK8    TO 
DISMISS  TEACHER— DISCBETION  OF  TBOSTEES. 

1.  A  contract  between  a  teacher  and  a  school 
district,  wherein  E.  is  designated  as  party  of 
the  first  part,  and  "the  board  of  trustees  of 
School  District  No.  8,"  etc.,  designated  as  the 
party  of  the  second  part,  and  the  contract  is 
siinied  by  E.  and  the  individual  members  of  the 
school  tward,  whoee  names  are  followed  by  the 
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further  rabscription,  "The  Board  of  Trustees 
U  School  District  No.  8,  in  and  for  the  County 
of  Shoshone,  State  of  Idaho,"  it  is  held  to  be  a 
sufficient  compliance  with  section  34  of  the 
school  act  (Sess.  Laws  1899,  p.  92),  to  con- 
stitate  such  agreement  the  contract  of  the 
school  district  and  enforceable  as  such. 

2.  Under  section  4S  of  the  school  law  (Sess. 
Laws  1899,  p.  9C),  which  authorizes  a  board 
of  trustees  to  discharge  a  teacher  "for  neglect 
of  duty,  or  any  cause  that  in  their  opinion  ren- 
ders the  services  of  such  teacher  unprofitable 
to  the  district,"  but  requires  that  "no  teacher 
shall  be  discharged  before  the  end  of  bis  term 
without  a  reasonable  hearing,"  held,  that  be- 
fore su(ii  a  teacher  can  be  removed  he  must 
have  notice  and  an  opportunity  to  be  heard. 

3.  Under  section  84  of  same  act  (Sess.  Laws 
1899,  p.  105),  which  empowers  the  board  of 
tnistees  of  an  independent  school  district  "to. 
employ  or  discharge  teachers,"  without  specify- 
ing any  cause  or  requiring  any  notice  to  the 
teacher,  such  board  nas  unlimited  and  unre- 
stricted power  to  dismiss,  either  with  or  with- 
out notice  to  the  teacher,  and  the  exercise  of 
such  discretion  by  the  board  is  not  subject  to 
review  or  control  by  the  courts. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Shoshone 
(Comity;  Kalpfa  T.  Morgan,  Judge. 

Action  by  EUzabetti  £win  against  Inde- 
pendent Scbool  District  No.  8.  Judgment  for 
defendant,  and  plaintiff  appeals.    Afflrmed. 

W.  B.  Heybnm  and  John  P.  Gray,  for  ap- 
pellant.   O.  W.  Beale,  for  respondent 

AILSHIE,  J.  This  case  Tvaa  commenced 
In  the  district  court  of  Shoshone  county  by 
the  plaintiff,  Elizabeth  Bwin,  for  the  recov- 
ery of  $300  damages  for  her  wrongful  dis- 
missal as  a  teacher  In  the  public  schools  of 
the  town  of  Wallace.  By  her  complaint  she 
alleges  that  on  the  6th  day  of  April,  1901, 
the  town  of  Wallace  constituted  scbool  dis- 
trict No.  8  of  Shoshone  county,  and  that 
Angus  Sutherland,  J.  H.  Wourms,  and  D.  O. 
McKlsslek  were  at  that  time  the  members 
of  Its  board  of  trustees.  She  alleges  that 
on  that  date,  and  while  she  was  the  holder 
of  a  valid  teacher's  certlflcate  authorizing 
and  entitling  her  to  teach  In  any  of  the 
schools  of  Shoshone  county,  she  entered  Into 
a  contract  In  writing  with  the  board  of  tnis- 
tees  of  said  district  whereby  they  employed 
her  to  teach  In  the  public  schools  of  that 
district  at  the  monthly  salary  of  $75  for  a 
period  of  nine  months  from  and  after  the  2d 
day  of  September,  1901;  that  on  the  17th 
day  of  May,  1901,  and  In  pursuance  to  the 
provisions  of  chapter  10  of  an  act  of  the  Leg- 
islature approved  February  6,  1899,  entitled 
"An  act  to  establish  and  maintain  a  system 
of  free  schools"  (Laws  1899,  p.  85),  the  town 
of  Wallace  and  the  territory  formerly  com- 
prising school  district  No.  8  of  Shoshone  cotm- 
ty,  was  established  and  created  Into  what 
was  thereafter,  and  Is  now,  known  as  the 
"Wallace  Independent  School  District  No.  8," 
and  that  thereupon  the  said  Independent 
school  district  by  virtue  of  law  succeeded  to 
all  the  rights  and  privileges,  and  assumed  all 
the  duties  and  obligations,  of  the  old  district ; 
that,  pursuant  to  the  contract  between  the 


plaintiff  and  the  board  of  trustees  of  the  old 
district,  she  entered  upon  the  performance 
of  her  duties  as  a  teacher,  and  continued  to 
discharge  such  duties  until  the  25th  day  of 
February,  1902,  upon  which  date  the  board 
of  trustees  of  the  Independent  district,  "with- 
out cause  and  In  violation  of  their  said  con- 
tract, assumed  to  discharge  the  plaintiff  as 
such  teacher.  In  disregard  of  the  terms  and 
conditions  of  the  said  contract";  and  that 
they  thereafter  excluded  her  from  the  school 
building  and  prevented  her  from  discharging 
the  duties  of  a  teacher  for  the  remainder  of 
the  term,  to  her  damage  In  the  sum  of  $300, 
balance  due  her  under  and  by  virtue  of  her 
contract  for  the  full  period  of  nine  months. 
The  foregoing  are,  In  substance,  the  allega- 
tions of  the  plaintiff's  amended  complaint. 
The  contract  upon  which  the  action  is 
brought  is  pleaded  in  htec  verba.  To  this 
complaint  the  defendant  district  demurred, 
upon  the  grounds  that  the  complaint  does 
not  state  facts  sufllclent  to  constitute  a  cause 
of  action.  The  demurrer  was  sustained,  and 
judgment  was  entered  for  the  defendant,  and 
this  appeal  Is  taken  therefrom. 

The  only  question  presented  for  our  con- 
sideration upon  this  appeal  Is  as  to  the 
sufficiency  of  the  complaint.  The  defendant 
seems  to  have  urged  two  reasons  in  the  lower 
court  why  its  demurrer  should  be  sustained, 
and  has  presented  the  same  questions  in 
this  court.  The  first  reason  presented  Is  that 
the  contract  pleaded  was  never  a  legal  or 
binding  contract  between  the  plaintiff  and 
school  district  No.  8.  This  contention  is 
predicated  upon  the  terms  of  the  contract 
and  manner  of  its  execution.  The  contract 
on  Its  face  purports  to  have  been  entered 
into  "between  Elizabeth  Kwln,  party  of  the 
first  part,  and  the  board  of  trustees  of  scboSol 
district  No.  8  of  the  county  of  Shoshone,  in 
the  state  of  Idaho,  party  of  the  second  part," 
and  is  signed  as  follows:  "In  testimony 
whereof  we  have  hereunto  set  our  hands  the 
day  and  year  first  above  written.  Angus 
Sutherland,  John  Wourms,  D,  O.  McKls- 
slek, the  Board  of  Trustees  of  School  Dis- 
trict No.  8,  in  and  for  the  County  of  Sho- 
shone, State  of  Idaho.  Elizabeth  Ewin, 
Teacher."  Section  34  of  the  school  law  (Sess. 
Laws  1899,  p.  92)  provides  that  "each  regu- 
larly organized  school  district  in  the  state 
is  hereby  declared  to  be  a  body  corporate 
by  the  name  and  style  of  'School  District 

No.  ,  in  the  County  of ,  in  the 

State  of  Idaho,'  and  in  that  name  the  trus- 
tees may  sue  and  be  sued,  hold  and  convey 
property  for  the  use  and  beneflt  of  such  dis- 
trict, and  make  contracts  the  same  as  mu- 
nicipal corporations  in  this  state."  Under 
this  provision  of  the  statute  it  is  contended 
by  respondent  that  the  contract  should  have 
been  executed  by  "School  District  No.  8, 
in  the  County  of  Shoshone,  State  of  Idaho," 
by  and  through  its  proper  ofBcers,  and  not 
by  the  board  of  trustees  In  their  individual 
capacity.    As  •  matter  of  law  we  think  this 
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contention  is  correct,  but  the  contract  here 
pleaded  discloses  upon  its  face  that  It  was 
executed  for  tbe  school  district,  and  as  its 
contract  and  agreement,  and  for  Its  use  and 
benefit  It  is  such  a  contract  as  tlie  dis- 
trict could  enforce  in  its  corporate  capacity. 
And,  on  tbe  other  hand,  one  which  tbe  In- 
dividuals composing  the  board  could  not 
have  enforced  in  any  other  capacity  than 
as  trustees  of  and  for  the  school  district. 
It  is  true  that  this  Is  not  executed  in  the 
manner  and  form  In  which  tbe  contracts  of  f 
corporations  are  usually  executed,  but  it  is 
not  so  deficient  that  we  would  hold  It  void 
as  between  tbe  plaintiff  and  tbe  school  dis- 
trict represented  by  the  trustees  who  execut- 
ed it. 

Tbe  other  contention  made  by  the  school 
district  is  founded  upon  the  provisions  of 
section  84  of  tbe  act  of  February  6,  1899,  en- 
titled "An  act  to  establish  and  maintain  a 
system  of  free  schools."  Sess.  Laws  1899, 
p.  105.  This  act  contains  88  sections,  and  is 
divided  into  10  chapters.  Chapter  6  deals 
with  tbe  election  and  powers  and  duties  of 
trustees,  tbe  employment  of  teachers,  and 
raising  of  revenue  for  tbe  ordinary  school 
district,  while  chapter  10  provides,  inter  alia, 
for  the  organization  of  independent  school 
districts,  tbe  election,  qualifications,  powers, 
and  duties  of  a  board  of  trustees,  the  raising 
of  revenue,  and  employment  and  discbarge  of 
teachers.  That  portion  of  section  84  upon 
which  the  defendant  relied  for  the  sustaining 
of  its  demurrer  is  as  follows:  "The  board 
of  trustees  of  said  district  must  have  power 
to  and  it  is  their  duty:  •  •  •  (2)  To  em- 
ploy or  discharge  teachers,  mechanics  and 
laborers,  and  to  fix,  allow  and  order  their 
salaries  and  compensation,  and  to  determine 
tbe  rates  of  tuition  for  nonresident  pupils." 
It  is  claimed  that  this  statute  gives  to  the 
board  of  trustees  of  an  independent  school 
district  absolute  power  and  authority  to  dis- 
charge a  teacher,  without  notice  and  with- 
out assigning  any  reason  or  cause  whatever 
therefor.  It  is  argued  by  tbe  appellant  that, 
since  this  contract  was  entered  into  by  tbe 
board  of  trustees  of  the  old  district,  it  must 
be  tested  by  tbe  provisions  of  tbe  law  gov- 
erning such  boards,  and  that  it  could  not  be 
terminated  in  any  other  manner  than  that 
provided  for  the  termination  of  such  con- 
tracts by  a  board  of  trustees  of  the  ordinary 
school  district.  In  support  of  this  conten- 
tion tbe  appellant  relies  upon  that  x>ortion 
of  section  45  which  provides  that:  "It  shall 
be  the  duty  of  the  trustees  of  each  district 
to  employ  teachers,  on  a  written  contract, 
and  to  discharge  the  same,  and  to  fix,  allow 
and  order  paid  their  salaries  and  compensa- 
tion and  the  compensation  of  the  clerk  of 
the  board,  and  to  determine  the  rate  of  tui- 
tion of  nonresident  pupils,  and  they  shall 
have  power  to  discharge  any  teacher  for 
neglect  of  duty,  or  any  cause  that,  in  their 
opinion,  renders  the  service  of  such  teacher 
unprofitable  to  the  district,  but  no  teacher 


Bball  be  discharged  before  tbe  end  of  tbe 
term,  without  a  reasonable  bearing."  Sess. 
Laws  1899,  p.  96. 

It  will  be  seen  from  the  foregoing  that  a 
board  of  trustees  of  an  ordinary  school  dis- 
trict cannot  discharge  a  teacher  I)efore  tbe 
end  of  his  term  without  giving  him  a  reason- 
able hearing,  and  that  such  discliarge,  when 
made,  must  be  founded  upon  a  neglect  of 
duty,  or  some  cause  that  in  the  opinion  of 
the  board  renders  the  services  of  the  teacher 
unprofitable  to  the  district.    It  will  also  be 
seen  that,  when  the  legislature  came  to  pro- 
viding the  powers  and  duties  of  a  board  of 
trustees   for   an   independent   district,   they 
authorized  them  to  "discharge  teachers,"  and 
that  such  power  and  authority  Is  not  coup- 
led with  any  limitation  as  to  cause  for  such 
discbarge  or  notice  of  hearing  thereon.    Ai>- 
pellant  urges  tliat,  since  section  85  provides 
that  "all  the  provisions  of  this  act  provid- 
ing for  a  public  school  system,  wherein  not 
contradictory  to  or  inconsistent  with  the  pro- 
visions of  this  chapter  and  which  may  be 
made  applicable  to  tbe  objects  thereof,  arc 
adopted  as  a  part  of  the  law  governing  tbe 
establishment  and  management  of  independ- 
ent school  districts,"   the  Legislature  must 
be  imderstood  as  having  intended  to  read 
section  84  in  connection  with  section  45,  and 
thereby  require  all  removals  to  be  made  for 
cause  and  upon  reasonable  notice.    It  seems 
to  us,  however,  that  such  an  Interpretatioa 
and  construction  of  these  statutes  is  unau- 
thorized.   In  fact,  such  a  construction  would 
do  violence  to  the  intent  and  purpose  of  the 
statute  and  the  objects  of  the  Legislature. 
It  was  clearly  tbe  intention  of  tbe  Legislature 
to  provide  that  no  teacher  of  an  ordinary 
school  district  should  be  discharged  prior  to 
the  end  of  his  term,  except  for  cause,  and  in 
no  event  without  a  hearing.    An  examina- 
tion, however,  of  the  subsequent  portions  of 
that  act,  and  especially  chapter  10,  convinces 
us  that  tbe  Legislature  meant  to,  and  did, 
give  to  independent  school  districts  much 
more  ample  and  plenary  powers  upon  every 
subject  connected  with  tbe  schools  within 
such  districts  than  they  had  granted  or  In- 
tended to  grant  to  tbe  ordinary  school  dis- 
trict.   Indeed,  tbe  object  of  converting  a  dis- 
trict into  an  Independent  district  is  to  en- 
large the  powers  and  extend  the  privileges  of 
the  new  district  thus  formed.  In  order   to 
more    thoroughly    organize,    establish,    and 
maintain   its   public   schools,   and   secure    a 
higher  degree  of  efficiency  and  discipline  In 
tbe  school  work.     It  is  significant  to  our 
minds   tiiat   the   Legislature,    after   having 
made  these  requirements  as  to  tbe  discharge 
of  a  teacher  from  a  school  of  the  ordinary 
district,  immediately  passed  to  the  subject 
of  independent  school  districts,  and  authoriz- 
ed the  discharge  of  a  teacher  without   at- 
taching any  requirements  as  to  cause   for 
discharge  or  notice  of  intention  to  do  so.    Un- 
der tbe  ordinary  and  generally  accepted  rnlea 
of  construction,  the  Legislature,  In  the  same 
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act,  having  In  one  section  provided  that  a 
set  of  trustees  for  one  class  of  districts  should 
not  discharge  a  teacher  except  for  cause  aft- 
er reasonable  notice,  and  in  a  subsequent 
section  providing  that  the  board  of  trustees 
for  another  class  of  districts  might  discharge 
a  teacher  without  limiting  that  discharge  to 
any  cause  or  requiring  any  notice,  they  must 
be  deemed  to  have  purposely  omitted  the 
cause  and  notice  from  the  latter  section.  It 
was  evidently  the  intention  to  authorize  a 
board  of  trustees  of  an  Independent  school 
district  to  discharge  a  teacher  at  will  or 
pleasure.  The  contract  must  be  read  in  view, 
equally,  of  the  provisions  of  both  sections 
4d  and  84,  and  the  appellant  must  be  deemed 
to  have  agreed  to  subject  herself  to  the  con- 
tingencies of  section  84  in  the  event  the  dis- 
trict should.  In  the  meanwhile,  become  or- 
ganized into  an  Independent  school  district. 

We  do  not  thinlc  the  authorities  cited  by 
appellant  upon  this  branch  of  the  case  sup- 
port her  contention  under  a  statute  like  ours. 
In  Farrell  v.  School  District  No.  2,  56  N.  W. 
1053,  a  contract  was  entered  into  between  the 
board  of  trustees  and  a  teacher,  and  before 
the  opening  of  the  school  year  an  election 
was  held,  and  a  majority  of  the  old  board 
went  out  of  otflce,  and  the  new  board  Imme- 
diately met  and  organized  and  passed  a  reso- 
lution rescinding  tlie  contract  executed  by 
the  old  board  in  hiring  the  teacher,  and  no- 
tified him  of  their  action.  Of  this  procedure 
the  Supreme  Court  of  Michigan  said:  "For 
this  action  no  reason  was  given.  It  was  not 
in  the  power  of  the  subsequent  board  to  re- 
scind a  contract  which  was  lawfully  made  by 
the  old  board  without  some  valid  reason 
therefor.  These  school  contracts  are  govern- 
ed by  the  same  rules  as  other  contracts,  and, 
when  once  lawfully  made,  are  equally  bind- 
ing upon  both  parties.  Neither  can  violate 
them  without  compensating  the  other  for  the 
damages  sustained."  Here,  it  will  be  observ- 
ed, the  decision  of  the  court  was  not  found- 
ed upon  any  statutory  provision  as  to  the 
right  of  dismissal  of  the  teacher;  and  the 
opinion  rests  squarely  upon  the  general  law 
of  contracts.  Thompson  v.  Gibbs,  37  S.  W. 
277,  34  L.  U.  A.  549,  denies  the  rights  of  a 
board  of  trustees  to  discharge  a  teacher  ex- 
cept for  cause  and  after  notice  to  blm,  and  a 
stipulation  in  the  contract  authorizing  them 
to  do  so  was  held  invalid.  An  examination 
of  that  decision  and  the  statutes  of  the  state 
of  Tennessee,  upon  which  it  is  based,  dis- 
closes the  fact  that  under  section  1192  of 
the  1884  Statutes  of  that  state  It  is  provided 
that  the  school  directors  are  authorized  and 
empowered  "to  employ  teachers  and  to  dis- 
miss them  for  incompetence,  improper  con- 
duct, or  inattention  to  duties."  In  Morley 
V.  Power,  6  Lea,  700,  the  Supreme  Court  of 
Tennessee  considered  the  foregoing  provision 
of  their  statute  and  the  right  of  a  board  of 
trustees  to  dismiss  a  teacher,  saying:  "The 
right  to  remove  for  the  causes  mentioned  in 
the  act  is  clear,  but  the  very  fact  that  the 
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causes  of  removal  are  speelfled  demonstrates 
that  the  discretion  Is  not  unlimited.  When- 
ever there  is  a  limitation  in  the  power,  the 
determination  whether  the  case  is  within  the 
power  rests  with  the  courts,  not  with  the  offi- 
cers authorized  to  remove;  for,  otherwise, 
the  limitation  would  be  of  no  avail,  the  dis- 
cretion being  practically  unlimited.  Their 
judgment  as  to  what  the  law  allows  them  to 
determine,  or  as  to  the  extent  of  their  juris- 
diction, will  be  controlled."  School  District 
T.  Hale,  25  Pac.  308,  seems  to  have  been  de- 
cided upon  the  general  principle  applicable 
to  the  termination  of  ordinary  contracts. 
The  Colorado  Supreme  Court  there  says:  "It 
was  always  true  that,  where  a  contract  of 
hiring  was  entered  into  between  two  parties 
for  a  fixed  period  at  a  definite  price,  the  em- 
ployer could  not  escape  liability  for  a  dis- 
charge without  cause.  If  the  contract  was 
broken  by  the  employer,  a  cause  of  action  at 
once  arose  in  favor  of  the  one  discharged, 
who  might,  upon  the  expiration  of  the  period 
of  hiring,  recover  damages  resulting  from 
the  breach."  It  is  worthy  of  observation, 
however,  that  section  3055  of  the  Code  of 
Colorado,  referred  to  In  that  opinion,  pro- 
vides that  "no  teacher  shall  be  dismissed 
without  due  notice  and  upon  good  cause 
shown  and  such  teacher  shall  be  entitled  to 
receive  pay  for  services  rendered."  Here,  it 
will  be  seen,  the  statute  was  positive  in  its 
terms  both  as  to  the  cause  and  as  to  the  giv- 
ing of  notice.  Kennedy  v.  Board  of  Educa- 
tion (Cal.)  22  Pac.  1042,  seems  to  turn  upon 
the  provisions  of  section  1793  of  the  Political 
Code  of  California,  which  provides  that  when 
certain  teachers  have  been  elected  they  "shall 
be  dismissed  only  for  violation  of  the  rules 
of  the  board  of  education,  or  for  incompeten- 
cy or  unprofessional  or  Immoral  conduct." 
A  decision  resting  upon  a  statute  like  that 
of  California  cannot  be  much  authority  un- 
der a  statute  like  ours.  Fairchlld  v.  Board 
of  Education  of  the  City  and  County  of  San 
Francisco,  40  Pac.  26,  simply  follows  the 
Kennedy  Case,  and  rests  upon  section  1793  of 
the  Code.  In  Wisconsin,  section  401  of  the 
Revised  Statutes  provides  that  a  school  board 
may  "remove  at  their  pleasure  any  principal, 
assistant  or  other  officer  or  person  from  any 
office  or  employment  in  connection  with  any 
such  school,"  and  the  Supreme  Court  of  that 
state,  in  Gillan  v.  Board  of  Regents  of  Nor- 
mal Schools,  58  N.  W.  1042,  24  L.  R.  A.  330. 
said:  "This  power  of  summary  removal  of  a 
teacher,  vested  in  the  board  by  statute,  is  a 
discretionary  power,  and  its  exercise  in  a 
given  action  cannot  be  inquired  into,  or  ques- 
tioned, by  the  courts."  And  again  they  say: 
"The  statute  became  a  condition  of  his  con- 
tract, as  much  as  if  it  was  written  in  it, 
that  the  board  might  remove  him  at  pleas- 
ure. He  accepted  the  employment  with 
knowledge  of  the  law  on  this  condition  of 
bis  contract,  and  be  has  no  reason  to  com- 
plain of  it.  These  principles  appear  to  be 
unquestiouable.    *    *    *    If  the  exercise  of 


Digitized  by 


Google 


226 


77  PACIFIC  KBPORTBR. 


(Idaho 


this  discretionary  jKJwer  conferred  on  the 
board  by  the  statute  Is  not  effectual  to  re- 
move a  teacher  In  the  normal  schools  and 
terminate  his  Tvages,  then  the  statute  is  nuga- 
tory, and  has  no  force  whatever,  and  it  had 
better  be  repealed."  In  Begina  v.  Governors 
of  Darlington  School,  51  Eng.  Com.  L.  Rep. 
68,  the  school  was  founded  by  royal  charter, 
authorizing  the  governors  thereof  to  select  a 
master  of  such  school  "so  often  as  to  them 
and  their  successors,  or  the  major  part  of 
them,  occasion  them  moving  thereto,  should 
appear,  and  of  removing  the  same  master  or 
usher  from  the  said  school,  according  to  their 
sound  discretion."  In  passing  upon  the  right 
of  the  governors  to  dismiss  the  master  with- 
out notice,  the  Court  of  Queen's  Bench, 
through  Lord  Denman,  said:  "The  power  of 
the  governors  so  to  remove  Justifies  their  so 
doing;  and  it  is  not  to  be  restricted  by  any 
opinion  which  we  may  form  of  the  reasons  on 
which  they  have  been  induced  to  exert  it." 
This  case  was  taken  by  error  into  the  Ex- 
chequer Chamber  in  1844,  and  the  Judgment 
of  the  Queen's  Bench  was  affirmed.  Chief  Jus- 
tice Tlndal  saying:  "And  there  seems  noth- 
ing unreasonable  in  the  founder's  giving 
such  authority  to  the  governors;  for  there 
may  be  many  causes  which  render  a  man 
altogether  unfit  to  continue  to  be  a  school- 
master, which  cannot  be  made  the  subject 
of  charge  before  a  jury,  or  otherwise  of 
actual  proof.  A  general  want  of  reputation 
In  the  neighborhood,  the  very  suspicion  that 
he  has  been  guilty  of  the  offenses  stated 
against  him  in  the  return,  the  common  belief 
of  the  truth  of  such  charges  amongst  the 
neighbors,  might  ruin  the  well-being  of  the 
school  if  the  master  was  continued  In  it,  al- 
though the  charge  itself  might  be  untrue, 
and  at  all  events  the  proof  of  the  facts  them- 
selves insufficient  before  a  Jury.  Many  other 
grounds  of  amoval,  fully  sufficient  in  the  ex- 
ercise of  a  sound  discretion,  might  be  sug- 
gested." So  far  as  we  are  able  to  find,  the 
rule  established  in  this  case  has  never  been 
departed  from  in  the  English  courts,  and  the 
principle,  it  seems  to  us,  is  as  sound  now 
and  in  this  country  as  It  was  then.  In  Eck- 
loff  v.  District  Of  Columbia,  135  U.  S.  240, 
10  Sup.  Ct.  752,  34  L.  Ed.  120.  the  Supreme 
Court  of  the  United  States  discusses  the 
right  of  removal  where  the  general  power  to 
do  so  is  granted  without  limitation.  The 
conclusion  reached  by  that  court  is  stated 
by  them  as  follows:  "The  grant  of  a  general 
power  to  remove  carries  with  it  the  right  to 
remove  at  any  time  or  in  any  manner  deemed 
best,  with  or  without  notice." 

After  an  examination  of  the  various  au- 
thorities cited  by  respective  counsel,  as  well 
as  others,  we  conclude  that  the  general  prin- 
ciple running  through  them  all  is  that,  where 
the  power  to  remove  is  restricted  or  lim- 
ited to  certain  reasons  or  causes,  the  final 
determination  as  to  whether  the  case  falls 
within  any  of  those  causes  rests  with  the 
courts,  and  may  be  reviewed  or  inquired  into 


by  them,  and  that,  on  the  other  hand,  where 
the  power  is  general,  unlimited,  and  unre- 
stricted, and  is  once  exercised,  it  cannot  and 
will  not  be  questioned  or  examined  into  by 
the  courts.  It  may  be  exercised  either  with 
or  without  notice.  The  complaint  in  this  ac- 
tion, showing  upon  its  face,  as  It  does,  that 
the  plaintiff  was  removed  by  the  board  of 
trustees  of  the  independent  district,  failed  to 
show  facts  sufficient  to  constitute  a  cause  of 
action,  and  the  demurrer  was  properly  sus- 
tained. 

The  judgment  of  the  trial  court  ia  affirmed, 
with  costs  to  respondent. 

SULUVAN,  C.  J.,  and  STOCKSLAGER. 
3.,  concur. 


CHEMUNG   MIN.   CO.   v.   HANLET. 
(Supreme  Court  of  Idaho.     May  4,  1904.) 

AUENDME?<T  OF  PLEADINGS— TIME— STATUTE  OF 
LIMrrATIONS  —  PLEADINO  STATUTE  AS  DE- 
FENSE —  DEMUB8ER  BAIBING  DEFENSE  —  DE- 
FECTIVE PLEADINGS — WAIVES  OF  OBJECTIONB 
—JUDGMENT   ON    PLEADINGS. 

1.  Where  the  plaintiff's  attention  is  directed 
by  demurrer  or  answer  to  the  uncertainty,  in- 
snffieipncy,  or  want  of  certain  facts  in  his  com- 
plaint, and  he  reposes  and  slumbers  on  his 
rights  for  a  considerable  period  of  time  (in 
this  case  two  years)  without  applying  to  the 
court  or  asking  leave  to  amend  in  those  re- 
spects, it  ia  not  error  for  the  court  to  refuse 
an  application  to  amend  at  so  late  a  date. 

2.  The  plea  of  the  statute  of  limitations  may 
be  taken  either  by  demurrer  or  answer — by  de- 
murrer if  it  clearly  appears  upon  the  face  of 
the  complaint  that  the  cause  oi  action  did  not 
accrue  within  the  statutory  time ;  otherwise  by 
answer. 

3.  In  this  state  the  bar  of  the  statute  must 
be  specially  pleaded,  and  cannot  be  raised  bv 
general  demurrer  on  the  ground  that  the  com"- 
plaint  does  not  state  facts  suliicient  to  consti- 
tute a  cause  of  action. 

4.  An  allegation  that  a  transaction  occurred 
"on  or  about  the  1st  day  of  August,  18SV7,"  and 
where  charging  a  material  and  essential  fact. 
is  open  to  demurrer  on  ground  of  uncertainty, 
but,  if  not  taken  advantage  of  by  demurrer, 
will  be  deemed  waived,  and  proofs  will  be  ad- 
missible to  establish  the  real  fact  thus  de- 
fectively pleaded. 

5.  Where  a  cause  of  action  is  stated,  and  the 
answer  pleads  the  bar  of  the  statute  of  limita- 
tions, it  is  error  to  enter  judgment  in  favor  of 
defendant  on  the  pleadings,  even  though  it 
should  appear  to  be  barred  as  shown  on  the 
face  of  the  complaint. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Shoshone 
County ;   R.  T.  Morgan,  Judge. 

Action  by  the  Chemtmg  Mining  CJompany,  a 
corporation,  against  Kennedy  J.  Ilnnley,  to 
establish  and  enforce  a  trust.  From  a  Judg- 
ment on  the  pleadings  In  favor  of  defendant, 
plaintiff  appeals.    Reversed. 

W.  B.  Heyburn,  John  P.  Gray,  and  Albert 
Allen,  for  appellant.  John  R.  McBride  and 
M.  A.  Folsom,  for  respondent. 

<r  3.  Se«  Umitatiou  ot  Actions,  voL  33,  Cent  Dig 
(  674. 
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AILSHIB,  J.  Tttla  wu  a  suit  in  eqaity, 
commenced  by  the  Chemung  Mining  Com- 
pauj,  a  corporation,  against  Kennedy  J.  Han- 
ley,  charging  him  with  having  acquired  an 
undlrlded  one-eighth  Interest  In  the  Skookum 
mine  as  the  agent  of  and  In  trust  for  the 
plaintiff,  and  seeking  to  have  the  trust  es- 
tablished by  proper  Judgment  and  decree. 
The  complaint  was  filed  on  December  8, 1901, 
and  aummona  was  thereupon  Issued  and 
served.  On  December  17,  1901,  the  defend- 
ant appeared,  and  filed  a  demurrer  charging 
tbat  the  facts  pleaded  were  not  sufficient 
to  constitute  a  cause  of  action,  and  also  set- 
ting up  the  plea  of  the  statute  of  limitations. 
This  demurrer  was  overruled,  and  the  de- 
fendant was  granted  time  in  which  to  an- 
swer, and  thereafter,  and  on  April  80,  1902, 
filed  his  answer,  denying  the  material  allega- 
tions of  the  complaint,  and  again  setting  up 
the  plea  that  the  cause  of  action  was  barred 
by  the  provisions  of  section  4053,  and  sub- 
livlaion  4  of  section  4054,  and  section  4060  of 
the  Revised  Statutes.  The  action  slumbered 
ontll  November  SO,  1903,  without  any  further 
proceedings  whatever  being  taken  therein 
tiy  either  plaintiff  or  defendant  On  the  lat- 
ter date  defendant  moved  for  Judgment  on 
the  pleadings,  and  plaintiff  moved  for  leave 
to  file  an  amended  complaint,  which  It  pre- 
sented along  with  Ita  motion.  The  trial  court 
denied  the  application  to  file  an  amended 
complaint,  and  granted  the  motion  for  Judg- 
ment on  the  pleadings,  and  thereupon  Judg- 
ment of  dismissal  and  for  costs  was  entered 
in  fiivor  of  the  defendant  and  against  the 
plaintiff. 

Plaintiff  appealed  from  the  Judgment,  and 
assigns  three  errors  as  follows:  "(1)  The 
conrt  erred  in  refusing  leave  for  the  plaintiff 
to  file  its  amended  complaint  (2)  The  conrt 
erred  in  granting  defendants  motion  for 
Judgment  on  the  pleadings.  (3)  The  court 
erred  In  entering  Judgment  against  the  plain- 
tiff and  in  favor  of  defendant" 

The  defendant  contended  that  the  com- 
plaint upon  ita  face  showed  the  cause  of 
action  barred  by  the  statute  of  limitations, 
and  accordingly  raised  that  objection  upon 
demurrer.  The  only  substantial  change  in 
the  amended  complaint  is  that  which  tends 
to  avoid  the  bar  of  the  statute  and  relieve 
plaintiff  from  the  provisions  thereof.  That 
portion  of  the  original  complaint,  and  over 
which  the  controversy  arose,  alleges:  "Tbat 
the  said  Hanley,  pursuant  to  the  said  agree- 
ment to  acquire  and  purchase  said  Interest  in 
said  Skookum  mining  claim  for  the  com- 
plainant, did  enter  into  a  contract  for  the 
purchase  of  said  Interest  of  the  said  W.  N. 
Vorphy,  and  on  or  about  the  1st  day  of 
August,  1897,  said  Hanley,  pursuant  to  said 
contract  with  the  complainant  for  and  on 
behalf  of  the  said  complainant  did  purchase 
the  one-eighth  interest  In  the  Skookum  min- 
ing claim  of  the  said  W.  N.  Morphy  for  the 
torn  of  seven  hundred  (1700.00)  dollars.   But 


in  violation  of  the  undetstandlnf  and  agree- 
ment so  had  and  ftxiating  between  the  said' 
Hanley  and  complainant  as  aforesaid,  said 
Hanley  procured  the  deed  for  the  one-eighth 
interest  in  the  said  Skookum  lode  mining 
claim  to  be  made  from  the  said  W,  N.  Morphy, 
to  himself  as  grante&  And  the  said  Hanley, 
now,  and  ever  since  procuring  said  deed, 
fraudulently  and  wrongfully  refuses  to  con- 
vey to  the  said  complainant  the  said  one- 
eighth  interest  in  the  Skookum  claim,  as  un- 
der and  by  virtue  of  the  terms  of  the  agree- 
ment so  existing  between  the  complainant 
and  the  said  Hanley,  as  aforesaid,  should 
of  right  he  do."  By  the  amended  complaint 
it  was  alleged  that  the  defendant  entered 
into  a  contract  with  Morphy  for  the  purchase 
of  the  one-eighth  Interest  in  the  Skookum 
claim  on  or  about  August  1,  1897,  but  that 
the  purchase  was  not  consummated  until 
October  22,  1897,  at  which  time  a  deed  of 
conveyance  was  executed  and  delivered  to 
Hanley,  and  that  it  was  recorded  in  the  office 
of  the  recorder  of  Shoshone  county  on  the 
3d  day  of  December,  1887,  and  that  the  de- 
fendant acknowledged  to  plaintifTs  board  of 
trustees  that  he  held  such  Interest  in  trust 
for  plaintiff,  and  continued  to  admit  and 
acknowledge  the  same  until  April,  1898,  when 
he  began  to  assert  that  he  held  such  Interest 
in  his  own  right  and  disclaimed  holding  it 
as  agent  or  in  trust  for  the  plaintiff. 

The  appellant  argues  that  under  the  pro- 
visions of  sections  4229  and  4281  of  the  Re- 
vised Statutes  of  1887  the  amendment  should 
have  been  allowed,  and  that  the  trial  Judge 
abused  his  discretion  in  refusing  to  allow 
the  proposed  amended  complaint  This  court 
has  always  held  that  the  trial  court  should 
be  liberal  in  allowing  amendments  in  turtb^ 
erance  of  Justice,  but  we  have  never  held 
that  a  trial  Judge  Iiad  abused  the  discretion 
vested  in  him  under  section  4229  where  it 
clearly  appeared  from  the  record  tliat  the 
part7  seeking  the  amendment  had  reposed 
and  slumbered  upon  his  rights  for  a  period 
of  two  years  after  having  had  the  matter 
specifically  called  to  his  attention  by  his  ad- 
versary for  such  period  of  time.  Section 
4229  was  enacted  for  the  protection  of  tlie 
diligent  and  those  who  have  acted  in  good 
faith,  and  not  for  those  guilty  of  inexcusable 
laches,  or  who  tiave  neglected  to  preserve 
their  rights  when  they  have  had  abundant 
opportunity  accorded  them  tor  that  purpose. 
The  plaintiff  had  notice  two  years  before  ap- 
plying to  the  court  for  leave  to  amend  that 
the  defendant  would  avail  himself  of  the 
plea  that  the  cause  of  action  waa  barred 
by  the  statute,  and,  if  it  had  then  asked 
leave  to  amend — or  even  when  the  answw 
wss  filed  setting  up  the  same  plea — ^the  court 
would  undoubtedly  have  granted  the  appli- 
cation and  permitted  the  amendment  These 
were  facts  necessarily  within  the  knowledge 
of  plaintiff,  and  no  reason  or  excuse  whatever 
appears  why.  It  facts  existed  which  wonlA 
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take  the  case  out  of  tbe  operation  of  the 
statute  of  Umltations,  tbe  plaintiff  should 
not  have  pleaded  them  at  once  upon  its  at- 
tention being  called  to  them,  rather  than  lull 
the  case  to  so  long  a  rest.  If  facts  were 
pleaded  which  the  plaintiff  could  not  have 
reasonably  known,  or  that  had  to  be  learned 
from  outside  sources,  or  had  been  kejjt  from 
the  knowledge  of  plaintiff,  or  other  good 
reason  had  been  shown  for  not  pleading  them 
sooner,  a  much  different  case  would  be  pre- 
sented. The  court  did  not  abuse  Its  discre- 
tion in  refusing  to  allow  the  amendment  at 
so  late  a  date. 

We  now  come  to  a  consideration  of  the  ac- 
tion of  the  court  In  granting  Judgment  upon 
the  pleadings.  The  determination  of  this 
ruling  involves  several  collateral  questions. 
It  is  generally  conceded  that  the  plea  that  an 
action  is  barred  by  the  statute  of  limitations 
may  be  taken  either  upon  demurrer  or  by  an- 
swer— by  demurrer  if  it  clearly  appears  upon 
the  face  of  the  complaint  that  the  action  did 
not  accrue  within  the  statutory  time;  other- 
wise by  answer.  Kraft  v.  Greathouse,  1 
Idaho,  254;  Smith  v.  Richmond,  19  Cal.  481; 
Harmon  v.  Page,  62  Cal.  404;  Wise  v.  Wil- 
liams, 72  Cal.  548,  14  Pac.  204;  Wise  v.  Ho- 
gan,  77  Cal.  189,  19  Pac.  278;  Pleasant  v. 
Samuels,  114  Cal.  38,  45  Pac.  998.  In  this 
state  it  must  be  specially  pleaded,  and  can- 
not be  raised  by  demurrer  on  the  ground  that 
the  complaint  does  not  state  facts  sufllcient 
to  constitute  a  cause  of  action.  Section  4213, 
Rev.  St  1887;  Kelly  v.  Leachman,  3  Idaho, 
629,  33  Pac.  44.  In  fact,  a  complaint  may 
state  a  good  cause  of  action,  and  be  sufficient 
to  support  a  Judgment,  although  It  shows 
conclusively  upon  its  face  that  the  cause  of 
action  is  barred  by  the  statute  of  limitations. 
Tbe  fact  that  tbe  cause  of  action  Is  barred 
does  not  deprive  it  of  any  of  the  elements 
which  would  otherwise  constitute  a  good 
cause  of  action,  but  merely  leaves  it  open  to 
the  exercise  of  the  personal  privilege  given 
the  defendant  by  law  to  plead  its  limitation, 
which  merely  cuts  off  the  remedy.  Facts 
which  constitute  a  cause  of  action  do  not 
cease  to  be  facts  simply  because  of  the  ap- 
plication of  the  statute  of  limitations.  When 
the  plaintiff  states  his  cause  of  action  in  such 
a  manner  that  it  appears  upon  tbe  face  of  his 
pleading  that  the  action  is  barred,  he  takes 
his  chances  of  being  met  with  a  demurrer  set- 
ting up  the  bar  of  tbe  statute.  In  that  event 
he  must  rest  upon  his  pleading  or  amend. 
On  the  other  hand,  if  the  plea  Is  raised  In  the 
answer,  then  an  Issue  of  fact  arises,  and  he 
Is  entitled  to  go  upon  his  proofs.  In  this 
oase  the  defendant  pleaded  tbe  statute  of 
limitations  by  demurrer,  and  was  overruled. 
Upon  what  grounds  It  was  overruled  we  are 
not  informed,  but  the  case  Is  not  here  upon 
defendant's  appeal,  but  rather  npon  plain- 
tiff's appeal.  It  will  be  observed  from  the 
original  complaint  that  tbe  plaintiff  has  not 
alleged  a  definite  and  certain  date  upon 
which  defendant,  Hanley,  came  into  the  trust 


which  Is  sought  to  be  established;  nor  is  it 
alleged  definitely  and  certain  as  to  the  date 
upon  which  he  repudiated  the  trust,  and  re- 
fused to  carry  out  the  same,  and  asserted 
ownership  in  his  own  right  The  allegation 
Is  that  it  was  "on  Or  about  the  1st  day  of  Au- 
gust, 1897."  This  allegation  is  uncertain, 
and,  where  alleging  a  fact  w^hlch  may  become 
material  and  essential  to  the  right  of  recov- 
ery, as  in  this  case,  it  was  open  to  a  demurrer 
on  the  ground  of  uncertaliity.  No  such  ob- 
jection, however,  was  taken  to  this  pleading, 
and  in  the  absence  of  such  an  objection  it 
would  be  sufficient  to  let  in  proofs  to  estab- 
lish the  real  facts  thus  imcertainly  and  In- 
definitely pleaded  (San  Joaquin  Lumber  Com- 
pany V.  Welton,  115  Cal.  1,  46  Pac.  735.  10.">7; 
Cohn  V.  Wright,  89  Cal.  86,  26  Pac.  643);  and 
we  think  if  those  facts  were  even  as  remote 
from  the  date  alleged  "on  or  about"  as  to  re- 
move the  bar  of  the  statute  of  limitations,  it 
would  not  be  such  a  variance  as  would  be  fa- 
tal. Again,  when  the  defendant  pleads  in 
his  answer  that  plaintiff's  cause  of  action  is 
barred,  the  statute  (section  4217,  Rev.  St 
1887)  immediately  interposes,  and  gives  the 
plaintiff  specific  denials  to  each  and  every 
such  allegation.  Alspaugh  ▼.  Reid,  6  Idaho, 
223,  55  Pac.  300.  The  facts  constituting  that 
bar  must  be  proven  the  same  as  any  other 
facts  in  the  case.  In  rebuttal  thereto  the 
plaintiff  would  be  entitled  to  introduce  any 
evidence  he  might  have  which  would  tend  to 
bring  him  within  any  of  tbe  exceptions  of  the 
statute,  and  thereby  remove  or  avoid  the  bar 
of  limitations.  This  issue,  when  raised  by 
answer,  must  be  established  by  the  defend- 
ant, and  does  not  devolve  upon  the  plaintiff. 
It  is  not  properly  speaking,  a  defense  to  the 
case,  and  is  not  so  considered.  It  is  a  plea 
which  the  defendant  may  make,  and,  when 
established  by  proofs,  is  sufficient  to  defeat 
the  plaintiff's  right  of  recovery,  altboogh  a 
good  cause  of  action  has  been  fully  establish- 
ed, and  but  for  such  plea  plaintiff  would  be 
entitled  to  bis  Judgment  When  tbe  defend- 
ant moved  for  Judgment  upon  the  pleadings, 
the  court  was  not  at  liberty  to  consider  his 
plea  of  tbe  statute  of  limitations.  For  the 
purpose  of  such  motion  neither  the  court  nor 
the  plaintiff  could  take  notice,  or  be  required 
to  take  notice,  of  the  fact  that  defendant 
would  rely  upon  the  bar  of  the  statute  of 
limitations  to  defeat  plaintiff's  right  of  re- 
covery. In  Walling  v.  Bown,  72  Pac.  960,  In 
passing  upon  the  right  of  a  plaintiff  or  de- 
fendant to  a  Judgment  upon  tbe  pleadiu^^, 
this  court  said:  "When  a  party  moves  for 
Judgment  on  tbe  pleadings,  be  not  only,  for 
the  purposes  of  his  motion,  admits  the  truth 
of  all  the  allegations  of  his  adversary,  but 
must  also  be  deemed  to  have  admitted  the  un- 
truth of  all  his  own  allegations  which  have 
been  denied  by  his  adversary."  This  rule 
would  also  extend  to  all  such  denials  as  the 
statute  gives  a  plaintiff  to  any  matter  of  de- 
fense set  up  by  the  defendant 
With  the  issues  thus  made  the  court  was 


Digitized  by 


Google 


Utab) 


LAWSANCE  V.  WARD. 


229 


not  authorized  to  enter  judgment  for  the  de- 
fendant ou  the  pleadings.  The  case  stood 
npon  complaint  and  answer,  and  every  ma- 
terial fact  pleaded  In  the  case  was  at  issue, 
and  the  proofs  tn  support  of  those  Issues 
sbould  have  heen  heard. 

The  Judgment  of  dismissal  Is  reversed  and 
vacated,  and  the  cause  remanded  for  further 
proceedings  In  harmony  with  this  opinion. 
Costa  awarded  to  appellant. 

SULLIVAN,  C.  J.,  and  STOCKSLAQBR, 
J.,  concur. 


LAWRANCE  v.  WARD  et  al. 
(Sapreme  Court  of  Utah.     June  27,  1904.) 

BILLS     AND      NOTES  — PLACE     OF     PAYMENT  — 
CHAN  OE— NOTICE— TENDER. 

1.  A  note  secured  by  mortgage  provided  for 
payment  of  interest  in  quarterly  installmentR 
at  a  certain  bank,  and  that  on  default  in  such 
payment  the  principal  and  all  interest  should 
become  due  at  the  option  of  the  holder.  On 
transferring  the  note  to  plaintiff  he  requested 
tbe  obligors  not  to  pay  the  interest  at  said 
bank,  stating  that  he  would  call  for  it.  Held, 
that  on  plaintiirs  failing  to  call  for  the  in- 
terest lie  was  estopped  from  enforcing  the  terms 
of  the  note. 

Appeal  from  District  Court,  Salt  Lake 
County ;  W.  C.  Hall,  Judge. 

Action  by  Harry  Lawrance  against  Patrick 
1.  Ward  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.    Affirmed. 

C.  S.  Patterson  and  Geo.  W.  Moyer,  for  ap- 
pellant Powers,  Straup  &  Llppman,  for  re- 
spondents. 

BASKIN,  0.  J.  In  this  action  the  appel- 
lant sought  to  foreclose  a  mortgage  on  cer- 
tain  real  estate.  The  complaint  was  dismiss- 
ed in  tbe  lower  court.  It  appears.  In  sub- 
stance, from  tbe  evidence,  as  also  from  tbe 
findings  of  fact,  that  tlte  mortgage  was  ex- 
ecuted by  the  respondents  to  secure  the  pay- 
ment of  a  promissory  note,  with  interest, 
made  by  them,  the  principal  being  payable  in 
three  years,  and  the  Interest  thereon  In  quar- 
terly Installments,  at  the  Zlon's  Savings 
Bank,  Salt  Lake  City,  Utah.  Tbe  note  con- 
tained a  provision  that,  in  case  default 
should  be  made  in  the  payment  of  the  In-  j 
terest,  the  principal  and  all  accrued  and  un- 
paid Interest  should  at  once  become  due  and 
payable  at  the  option  of  the  holder  of  the 
note.  Before  the  first  Installment  of  inter- 
est t>ecame  due,  the  note  and  mortgage  were 
transferred  to  the  appellant,  who,  being  a 
nonresident,  and  absent  from  this  state,  was 
represented  by  and  acted  through  his  agent, 
Addison  Cain,  of  Salt  Lake  City.  On  the 
same  day  the  transfers  were  made  Cain 
called  upon  the  respondents  at  their  place  of 
business  In  Salt  Lake  City,  and  upon  exhib- 
iting the  note  to  them  said  that  he  had 
bonght  tlie  note,  and  requested  them  not  to 
pay  the  interest  at  tbe  Zlon's  Savings  Bank, 
and  that  he  would  call  for  it  at  the  respond- 


ents' place  of  business  when  the  same  became 
due.  To  this  the  respondents  agreed.  Rely- 
ing upon  this  arrangement,  the  respondents 
did  not  pay,  at  said  bank,  tbe  first  install- 
ment of  Interest,  $24.50,  which  became  due 
November  12,  1902,  but  were  then  ready, 
willing,  and  able  to  pay  the  same  whenever 
called  for  by  Cain,  and  would  have  paid  it 
at  said  bank  if  tbe  place  of  payment  had  not 
been  changed  at  the  request  of  Cain.  Cain 
never  called  for  the  interest  at  respondents' 
place  of  business,  as  he  had  agreed  to  do, 
and,  the  respondents  not  having  paid  the 
same,  they  received,  on  tbe  26th  of  Novem- 
ber, 1902,  the  following  letter,  to  wit : 

"Salt  Lake  City,  Utah,  Nov.  24,  1902. 

"Patrick  J.  Ward  and  Nora  Ward,  City- 
Dear  Sir  and  Madam :  Tour  note  of  Aug.  12, 
'02,  has  been  declared  due  and  payable  by  tbe 
holder  thereof  by  reason  of  the  non-payment 
of  tbe  Interest  thereon.  Kindly  call  and  see 
me  at  once  in  regard  to  the  same  as  I  am  un- 
able to  get  out  your  way. 

"Truly  yours,  Addison  Cain." 

To  this  the  respondent  P.  J.  Ward  imme- 
diately replied  by  letter,  as  follows:  "If 
you  wish  to  see  me  please  call  at  my  place 
of  business,  as  I  can  not  leave  my  business 
to  go  so  far  away,  and  oblige."  On  tbe  28th 
of  November  Cain  answered:  "Would  like 
to  accommodate  you,  but  am  very  busy. 
Tour  loan  was  sent  by  Mrs.  Lawrance  to 
Patterson  &  Moyer  for  Interest  collection. 
Ton  better  see  them  as  it  might  put  you  to 
expense  otherwise."  On  the  29th  of  Novem- 
ber Ward  sent  the  following  letter  to  Cain: 
"Find  «iclo8ed  check  for  $24.60  for  interest 
on  mortgage.  Tou  said  when  yon  were  here 
you  would  call  for  the  money,  and  we  have 
had  the  same  since  tbe  12th  awaiting  your 
call.  Who  is  this  Mrs.  Lawrance  of  whom 
you  speak?"  Cain,  at  the  time  he  called 
upon  the  respondents  and  told  them  that  he 
had  purchased  the  note,  did  not  disclose  his 
agency,  and  they  were  not  informed  of  the 
appellant's  connection  with  the  transaction 
until  the  institution  of  this  suit  The  re- 
spondent P.  J.  Ward  had  money  in  the  bank 
upon  which  the  check  sent  to  Cain  was 
drawn,  and  it  would  have  been  paid  upon 
its  presentation.  Cain  failed  to  present  the 
check  for  payment,  and  it  was  returned  to 
Ward,  and  on  the  same  day  that  It  was  sent 
to  Cain  this  suit  was  commenced.  Upon  the 
return  of  the  check  the  interest  due  was  ten- 
dered by  the  respondents  to  the  Zlon's  Sav- 
ings Bank,  but,  as  the  note  had  not  been  left 
with  the  bank,  and  it  knew  nothing  of  the 
transaction,  and  had  not  been  requested  or 
authorized  to  receive  any  such  payment,  it 
refused  to  receive  the  Interest  so  tendered. 
Afterwards,  on  two  occasions,  respondents 
tendered  to  Cain  the  Interest  due. 

As  no  arrangement  with  the  Zlon's  Sav- 
ings Bank  for  the  payment  of  the  Interest 
then  due  was  made,  and  the  place  of  pay- 
ment was  changed  at  the  request  of  the 
agent  of  the  appellant;  who  transacted  the 
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business  for  and  In  behalf  Of  bis  principal, 
the  respondents  were  not  in  default  Under 
the  facts  disclosed  the  appellant  cannot,  In 
good  conscience,  claim  that  there  was  any 
default.  By  the  law  of  estoppel,  one  who  by 
bis  language  or  conduct  Induces  another  to 
do  or  omit  that  which  be  would  not  other- 
wise have  done  or  omitted  to  do,  is  estopped 
from  asserting  any  claim  or  maintaining 
any  action  against  him  who  Is  so  misled,  on 
account  of  any  act  or  omission  of  the  latter 
so  Induced  by  the  former.  Insurance  Co.  v. 
Mowry,  9G  U.  8.  644-547,  24  L.  Ed.  674; 
Van  Syckel  v.  O'Heam,  50  N.  J.  Eq.  173,  24 
Atl.  1024;  White  v.  Walker,  31  ni.  422; 
Faxton  v.  Faxon,  28  Mich.  159-161;  Stay  ton 
V.  Graham,  139  Pa.  1,  21  Atl.  2.  Under  the 
circumstances  of  this  case  the  appellant  had 
no  right  to  declare  the  note  due,  or  Insist 
upon  a  default.  The  complaint  was  there- 
fore properly  dismissed. 
The  judgment  is  affirmed,  with  costs. 

BARTCH  and  McCABTY,  JJ,,  concur. 


PARES  V.  RIO  GRANDE  WESTERN  RT.  CO. 
(Supreme  Court  of  Utah.     June  28,  1904.) 

SAIUtOADS  —  ADJOININQ  HIGHWAY— INJUBIES 
TO  TRAVELEK  —  NEGLIOENCB  —  EVIDENCE  — 
WABNINO— C0N8TBU0TI0N  OP  TBACK— LOOK- 
OUT. 

1.  Plaintiff,  driving  along  a  highway,  ap- 
proached where  it  ran  parallel  with  a  railroad 
track  through  a  canyon  for  several  hundred 
feet,  and  saw  an  engine,  at  a  tank  in  the 
cannon,  headed  in  the  direction  plaintiff  was 
driving.  Plaintiff  started  to  drive  along  the 
highway  through  the  canyon,  when  the  engine, 
without  warning,  and  making  no  more  noise 
than  usual  or  necessary,  backed  toward  him, 
and  on  its  approach  he  was  injured  by  his 
horses  becoming  frightened.  Held,  that  there 
was  no  evidence  of  negligence  on  the  part  of 
the  railway  company. 

2.  Plaintiff  having  testified  that  the  engine 
was  in  plain  view,  and  that  he  saw  it  when  it 
started,  and  that  the  sounding  of  the  bell  or 
whistle  might  have  added  to  the  fright  of  his 
horses,  no  negligence  was  shown  in  the  failure 
to  give  warning. 

3.  A  railway  company  has  a  right  to  con- 
struct its  track  tlirough  a  canyon,  though  it  is 
compelled  in  doing  so  to  run  parallel  with  and 
in  close  proximity  to  a  highway. 

4.  Where  plaintiff,  suing  for  personal  in- 
juries, alleged  that  a  railroad  company  was  neg- 
ligent in  the  construction  and  operation  of  its 
railroad  so  close  to  a  highway  that  a  team 
could  not  pass  in  safety,  but  offered  no  proof 
to  sustain  tbe  allegations,  it  will  be  assumed 
that  the  railroad  was  lawfully  constructed  at 
such  point. 

5.  A  railroad  company  having  a  track  ad- 
joining a  highway  is  not  responsible  to  trav- 
elers whose  horses  become  frightened  by  the  ap- 
pearance of  its  engines  or  trains,  it  the  same  are 
operated  prudently,  and  without  unnecessary 
noise  or  willful  disregard  of  a  traveler's  perilous 
position,  after  it  has  been  discovered  by  the 
servants  of  the  company. 

0.  A  railroad  company  is  not  required  to  keep 
a  lookout  specially  for  travelers  on  a  highway 
running  parallel  with  and  in  close  proximity 
to  the  railroad  track,  nor  to  keep  its  trains 

^  5.  See  Railroads,  vol.  41,  Cent.  Dig.  !  1211. 


SO  under  control  that  they  can  be  stopped  if  a 
team  is  found  at  a  point  of  danger  on  such 
highway,  nor  to  exercise  the  same  degree  of  care 
as  is  required  at  grade  crossin^is. 

7.  A  railroad  company  has  the  right  to  op- 
erate its  road  in  a  lawful  manner,  and,  when  it 
does  so  without  negligence  and  without  malice, 
it  is  not  resi>ongibIe  for  injuries  occasioned 
thereby. 

Baskin,  0.  J.,  dissenting. 

Appeal  from  District  Court,  Salt  L<ake 
County;  8.  W.  Stewart,  Judge. 

Action  by  Joseph  Fares  against  tbe  Rio 
Grande  Western  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed. 

This  is  an  action  to  recover  damages  for 
physical  injuries  which  tbe  plaintiff  claims 
he  received  because  of  the  negligence  of  the 
defendant.  The  essential  allegations  of  tlie 
complaint  are,  substantially,  that  the  defend- 
ant is  operating  a  railroad  between  Salt  Lake 
City  and  Park  City,  through  Parley's  Canyon, 
which  extends  east  and  west;  that,  at  a 
point  about  300  feet  west  of  the  company's 
water  tank  in  the  canyon,  the  public  highway 
runs  parallel  with  and  adjoins  the  railroad, 
the  railroad  being  on  the  south  side  and  a 
cliff  of  rocks  on  the  north  side  of  the  high- 
way, leaving  insufficient  space  to  drive  a 
team  along  the  highway  with  safety  while 
an  engine  la  being  operated  on  tbe  railroad 
track;  that  because  of  tbe  close  proximity  oC 
the  highway  to  the  railroad  it  was  the  duty 
of  the  defendant,  in  operating  its  engine  or 
cars,  to  give  timely  warning  of  tbe  approach 
of  its  engine  and  cars  at  that  point,  and  to 
keep  a  lookout  for  teams  that  might  be  trav- 
eling along  the  highway,  and  keep  its  engine 
rmder  control,  so  it  "could  be  stopped  if  any 
team  was  at  that  point  on  the  highway"; 
that  "when  itB  engine  stopped  at  the  water 
tank  it  was  Its  duty  to  look  ahead  and  allow 
any  passing  teams  to  reach  a  safe  place,  and 
to  blow  tbe  whistle  and  ring  the  bell  before 
starting,  and,  in  running  its  engines  west- 
ward, to  keep  a  lookout  for  passing  teams, 
and  stop  should  any  be  passing  that  point, 
and  to  approach  said  point  with  due  care, 
and  in  such  a  manner  that  the  engines  could 
be  readily  stopped";  and  that  "on  September 
16,  1901,  notwithstanding  the  defendant's 
knowledge  of  tbe  danger,  it  failed  in  its  duty 
in  the  foregoing  respects,  while  plaintiff  was 
at  that  point  driving  his  team,  and  its  en- 
gine collided  with  said  team  and  wagon," 
causing  the  Injuries  of  which  complaint  is 
made. 

The  facts  and  circumstances  connected 
with  the  accident  appear  from  the  testimony 
of  the  plaintiff  and  tbe  witness  Mrs.  Jennie 
Priestly,  who  was  riding  with  the  plaintiff  at 
the  time  of  the  occurrence.  It  appears  that 
on  September  16,  1901,  the  plaintiff  and  his 
lady  companion  left  Salt  Lake  City  for  Park 
City  with  a  light  wagon  and  team.  Travel- 
ing through  Parley's  Canyon  in  an  easterly 
direction,  they  crossed  tbe  railroad  track  to 
the  north  side  thereof,  and,  looking  up  the 
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canyon,  they  saw  an  engine  headed  toward 
PaA  City,  standing  still  and  taking  water  at 
the  water  tank.  At,  and  for  some  distance 
alwTe,  the  crossing,  tliere  was  considerable 
space  between  the  track  and  the  cliff  of  rocks 
on  the  north,  but  as  they  approached  the  en- 
gine the  space  became  narrower  until  they 
reached  a  point  about  200  feet  west  of  the 
engine,  where  the  space  between  the  bottom 
of  the  cliff  and  the  track  was  about  12  feet 
wide.  This  narrow  space  continued  for  a 
distance  of  about  60  or  70  feet,  when  it 
widened  out  again.  As  they  thus  drove  along 
tbe  railroad  track,  they  saw  the  engine  at  the 
water  tank  nearly  all  tbe  time,  but  saw  no 
one  on  or  about  the  engine.  After  the  team 
bad  started  into  the  narrow  place  and  gone 
to  a  point  about  175  feet  from  the  engine,  tbe 
engine  started  towards  them  without  blow- 
log  the  whistle  or  ringing  the  bell,  and  mak- 
ing just  "the  ordinary  noise  of  an  engine  as 
it  rolls  over  the  rails— nothing  unusual." 
Neither  the  plaintiff  nor  his  companion  made 
any  effort,  by  calling  or  otherwise,  to  at- 
tract the  attention  of  those  in  charge  of  the 
engine,  until  it  started  to  move  towards  them, 
wben  they  called,  but  apparently  were  not 
beard  by  them.  At  the  sight  of  the  moving 
engine  the  horses  were  frightened,  and  when 
It  was  about  opposite  them  they  whirled  sud- 
denly around  toward  the  track,  and  In  doing 
so  one  of  them  was  struck  by  the  tender,  the 
vehicle  overturned,  and  the  plaintiff  Injured. 
The  horses  were  not  on  the  track  at  all. 

In  the  course  of  his  examination  as  a  wit- 
ness, the  plaintiff,  respecting  the  occurrence, 
testified:  "When  I  saw  that  engine  only  000 
feet  away,  I  didn't  know  which  way  it  was 
going  when  it  started.  I  didn't  know  any- 
tlilog  about  it.  I  looked  up  the  track  and 
8aw  the  engine  when  I  crossed  the  track  sev- 
eral hundred  feet  below  the  engine.  After 
crossing,  I  drove  along  substantially  parallel 
with  the  railroad  track.  With  very  few  ex- 
ceptions, I  could  see  the  engine  ail  tbe  time, 
and  I  noticed  It  there  all  the  time.  My  com- 
panion was  sitting  in  the  seat  with  me.  I 
kept  a  lookout  all  tbe  way  up  from  the  cross- 
ing, and  I  knew  I  was  coming  to  the  narrow 
place  in  the  highway.  I  didn't  know  that 
tbe  engine  was  going  to  start.  It  had  been 
standing  tliere  all  the  while  I  had  been  in 
KiKht,  and  I  thought  I  would  get  through. 
The  distance  the  highway  ran  close  to  the 
tra«-k  Is  about  00  or  70  feet.  My  team  was 
trotting,  and  is  perfectly  gentle.  I  have  driv- 
en tliem  around  railroad  trains  before;  ordi- 
narily they  are  not  afraid  of  them.  The 
place  where  the  accident  liappened  is  150  feet 
from  where  the  engine  was  standing.  The 
team  wliirled  pretty  near  the  end  of  the  nar- 
row space  nearest  the  engine — 150  feet  from 
where  the  engine  stood.  Tbe  lower  end  of 
the  narrow  space  would  be  about  50  feet 
from  where  the  accident  happened,  so  when  I 
xtarted  in  the  narrow  space  the  engine  was 
alK)ut  200  feet  away,  and  the  team  was  trot- 
ting.   I  didn't  see  any  one  in  the  engine  or 


working  about  It.  I  didn't  see  tbe  engineer 
or  the  fireman  until  immediately  after  tbe 
accident.  When  I  started  into  the  narrow 
space  on  the  trot  I  didn't  give  them  any  sig- 
nal, but  as  soon  as  I  saw  them  start  I  holler- 
ed. 1  don't  know  whether  the  engineer  and 
fireman  knew  whether  I  was  traveling  along 
there  or  not.  They  told  me  afterward  that 
they  didn't.  I  could  have  hollered  in  time, 
and  I  did  as  soon  as  I  thought  there  was  any 
danger.  When  I  started  into  that  narrow 
space  I  could  have  hollered  and  made  them 
bear  me,  but  I  did  not  boiler  until  tbe  engine 
started.  Tbe  engine  then  was  alwut  175  feet 
from  me  wben  it  started.  It  came  down  tbe 
track  with  tbe  tender  first.  I  saw  it  start, 
and  it  wasn't  necessary  to  whistle  or  ring  tbe 
bell  to  let  me  luiow  that  tbe  engine  was 
starting.  I  don't  know  what  effect  tbe  blow- 
ing of  tbe  whistle  would  have  bad  on  them; 
it  might  have  scared  them  all  the  more— I 
don't  know.  It  wouldn't  liave  helped  me  a 
particle  to  blow  the  whistle  or  ring  the  bell 
before  they  started  if  they  bad  kept  on  com- 
ing down.  If  they  bad  blown  the  whistle  or 
rung  the  iiell  Just  before  starting,  I  would 
have  been  out  of  there  flying,  because  all  I 
bad  to  do  was  to  let  out  the  lines  and  tbe 
horses  would  go  like  tbe  wind.  My  horses 
were  not  afraid  wben  tbe  engine  started 
about  175  feet  away.  There  was  no  whistle 
or  ringing  of  the  bell  as  it  came  down  tbe 
track.  It  Just  made  tbe  ordinary  noise  of  an 
engine  as  it  rolls  over  tbe  rails— nothing  un- 
usual. When  I  drove  up  in  that  narrow  place 
I  knew  tliat  tbe  engine,  after  it  had  got 
tlirougb  taking  water,  would  start.  I  didn't 
know  wliich  way  it  would  start.  They  could 
have  beard  me  holler,  the  moment  before 
they  started,  better  than  after  starting." 

The  witness  Mrs.  Priestly,  as  appears  from 
tbe  transcript  and  respondent's  brief,  among 
other  things  testified:  "When  Mr.  Fares 
started  in  the  narrow  place  he  drove  rapidly, 
BO  as  to  get  out  of  the  way,  for  fear  tbe 
engine  might  come.  Tliat  was  spoken  of. 
He  whipped  up,  and  the  horses  were  pretty 
good  travelers.  We  were  both  looking  at 
the  engine,  and  could  not  see  anybody  around 
it  Wben  we  got  about  halfway  up  this 
narrow  place  the  engine  started.  When  we 
started  into  tbe  narrow  place  we  talked 
about  tbe  fact  that  the  engine  might  start, 
80  we  concluded  to  drive  rapidly  to  get  out. 
The  conclusion  was  that,  as  tbe  engine  was 
standing  still,  we  would  have  time  to  get 
through.  Wben  the  engine  started,  it  didn't 
have  to  whistle  to  let  us  know  it  was  start- 
ing, l>ecause  we  saw  it  start.  They  didn't 
ring  the  bell.  They  came  rather  quickly. 
When  the  engine  started,  the  horses  com- 
menced to  rear;  that  is,  when  the  engine 
was  away  a  few  yards."  The  witness  fur- 
ther testified:  "Wben  tbe  engine  started  it 
did  not  make  any  other  noise  than  an  engine 
will  going  over  the  rails^  but  its  movements 
scared  tbe  team  as  soon  as  it  started." 

Under  this  and  other  evidence  of  similaf' 
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Import,  tbe  Jury  returned  a  verdict  In  favor 
of  the  plaintiff  for  the  sum  of  $5,150,  and 
Judgment  was  entered  thereon  accordingly. 
Thereupon  the  defendant  prosecuted  this  ap- 
peal. 

Sutherland,  Van  Cott  &  Allison,  for  ap- 
pellant. Powers,  Straup  &  Uppman,  for  re- 
spondent. 

BAKTCH,  J.  (after  stating  the  facts). 
When  the  plaintiff  rested  his  case,  the  de- 
fendant Interposed  a  motion  for  a  nonsuit, 
upon  the  ground,  among  others,  that  the 
railroad  company  was  not  shown  to  have 
been  guilty  of  any  negligence  whatever  In 
operating  its  engine  on  the  occasion  In  ques- 
tion. The  motion  was  overruled.  Then, 
when  I)oth  sides  rested,  the  defense  request- 
ed the  court  to  Instruct  the  Jury  to  return 
a  verdict  in  favor  of  the  defendant,  which 
request  was  refused,  and  thereafter  a  mo- 
tion for  a  new  trial  denied. 

The  appellant,  under  proper  exceptions, 
complains,  in  the  first  instance,  of  these  sev- 
eral rulings  of  the  court,  and  insists  that 
the  evidence  shows,  without  conflict,  that 
the  defendant  was  entitled  to  a  verdict  and 
Judgment  as  matter  of  law.  The  contention 
is  that  the  railroad  company  Is  not  liable  to 
the  plaintiff  for  the  injnry  sustained  by  him, 
under  the  circumstances  connected  with  the 
accident  and  disclosed  in  evidence,  and  this 
contention  appears  to  be  well  founded.  The 
defendant  had  a  right,  under  the  law,  to 
construct  and  operate  its  railroad  through 
the  canyon,  and  In  doing  so  it  was  compelled, 
owing  to  the  physical  conditions  of  the  can- 
yon, to  run  parallel  with  and  In  close  prox- 
imity to  the  highway.  To  hold  that  the  rail- 
road company  was  guilty  of  negligence  in 
constructing  its  railroad  parallel  with  and 
adjoining  the  highway  would  practically  be 
to  hold  that  railroads  could  not  be  construct- 
ed and  operated  In  canyons  In  this  Inter- 
roountaln  country,  for  ordinary  observation 
demonstrates  the  utter  Impossibility  of  con- 
structing railroads  through  these  precipitous 
canyons  without.  In  places,  encroaching  to 
some  extent  upon  highways  and  rendering 
them  less  safe.  This  the  respondent  appears 
to  admit,  for  while,  in  the  complaint,  he  al- 
leged negligence  in  the  construction  and  op- 
eration of  the  railroad  so  close  to  the  high- 
way that  a  team  could  not  pass  with  safety, 
he  offered  no  proof  In  support  of  such  al- 
legations; yet  one  who  alleges  negligence 
has  the  burden  to  prove  It.  He  must  show, 
as  to  an  act  lawful  in  Itself,  the  commission 
of  It,  at  the  time,  place,  or  In  the  manner, 
was  unlawful.  We  must  therefore  assume 
that  the  railroad  was  lawfully  constructed 
at  the  place  In  question,  notwithstanding  its 
close  proximity  to  the  highway  and  the  cliff 
of  rocks  north  thereof.  It  Is  apparent  that 
railways  and  highways  must,  of  necessity, 
In  some  places,  run  side  by  side.  In  such 
cases  the  Inconvenience  to  passing  teams  oc- 


casioned by  the  construction  and  operation 
of  the  railroad  Is  compensated  for  by  the 
greater  convenience  to  the  general  public  In 
the  more  rapid  and  improved  method  of  In- 
tercommunication and  transportation.  The 
railroad  In  the  present  instance  having  been 
lawfully  constructed  at  the  place  where  the 
accident  occurred,  the  railroad  company  had 
a  right  to  stop  Its  engine  at  the  water  tank, 
and,  after  taking  water,  to  again  move  it  In 
pursuit  of  its  business:  and  the  moving  of 
the  engine,  without  making  any  unnecessary 
noise,  or  any  more  noise  than  an  engine  or- 
dinarily makes  In  rolling  over  the  rails,  as 
is  admitted  in  this  case,  was  not  an  act  of 
negligence,  even  though  the  appearance  of 
the  moving  engine  frightened  the  respond- 
ent's horsea  A  railroad  company  has  the 
undoubted  right  to  run  Its  engines  and  trains 
on  Its  railroad  adjoining  the  highway,  and 
Is  not  responsible  to  travelers  whose  horses 
become  frightened  by  the  appearance  of  such 
engines  or  trains,  if  the  same  are  operated 
prudently,  and  without  imnecessary  noise 
or  willful  disregard  of  a  traveler's  perilous 
position,  after  it  has  been  discovered  by  the 
servants  of  the  company. 

Nor  is  a  railroad  company  required  to  keep 
a  lookout  specially  for  travelers  upon  the 
highway,  where  the  railroad  and  highway 
run  parallel  with  and  are  In  close  proximity 
to  each  other.  Under  no  circumstances  Is  It 
required  to  exercise  more  than  ordinary  care 
towards  persons  traveling  along  a  highway 
adjacent  to  the  railroad.  It  is  its  duty,  pri- 
nmrily,  and  in  the  highest  degree,  to  keep  a 
lookout  upon  Its  track  to  discover  persons  or 
vehicles  that  may  be  upon  or  crossing  tbe 
track,  so  as  to  avoid  collision  with  them. 
This  duty  Is  enjoined  upon  it  not  only  to 
avoid  Injury  to  those  who  may  be  upon  or 
crossing  its  track,  but  also  for  the  safety  of 
Its  passengers,  whom  it  lias  contracted  to  car- 
ry safely.  It  is  true  that  when  those  In 
charge  once  discover  a  traveler,  on  an  adja- 
cent hlghw^ay,  in  a  perilous  position,  they  are 
bound  to  recognize  his  situation,  and  to  re- 
frain from  doing  any  heedless  or  wanton  act 
which  will  Increase  the  danger  of  his  sur- 
roundings, and.  If  they  fail  to  do  so,  the  com- 
pany will  be  liable  for  resulting  Injury  and 
damages;  but  no  such  liability  attaches  for 
the  mere  failure  of  servants,  while  in  the  ex- 
ercise of  proper  care  In  running  engines  or 
trains,  to  observe  a  traveler  upon  an  adja- 
cent parallel  highway,  who  may  t>e  In  a  peril- 
ous position  because  of  the  fright  of  his 
horses  at  tbe  appearance  of  an  engine  or 
train.  Kor  Is  a  railroad  company,  as  alleged 
in  the  complaint,  required  to  keep  its  engines 
and  cars  so  under  control  that  they  can  be 
stopped  if  any  team  is  found  at  a  point  of 
danger  on  an  adjoining  highway;  nor  Is  It 
bound  to  exercise  the  same  degree  of  care, 
as  contended  for  by  the  respondent,  at  all 
points  of  known  or  reasonably  apprehended 
danger,  in  keeping  a  lookout,  and  in  the  op- 
eration of  its  engines  and  trains  alongside 
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tbe  highway,  ap  It  Is  required  to  exercise  at 
grade  crossings.  Such  rules  would  render  the 
operation  of  railroads  in  this  mountainous 
country,  where  such  places  of  danger  are 
almost  innumerable,  well-nigh  impracticable, 
and  would  release  travelers  upon  the  high- 
way from  their  duty  of  themselves  keeping 
a  lookout  for  their  own  safety.  In  Lamb  v. 
Old  Colony  Railroad,  140  Mass.  79,  2  N.  E. 
932,  54  Am-.  Rep.  449,  a  case  in  many  respects 
like  the  one  at  bar,  the  plaintiff  was  driving 
Ills  horse  along  a  highway  parallel  to  and  ad- 
Joiniog  the  defendant's  railroad,  and  the  evi- 
dence was  uncontradicted  that  the  railroad 
and  highway  were  adjoining  each  other  for 
more  than  a  mile.  The  plainttfTs  horse  was 
frightened  by  the  smoke  from  the  engine  of 
a  train  passing  on  the  railroad  in  a  direction 
opposite  to  that  in  which  the  plaintiff  was 
going,  and  the  plaintiff  was  injured  In  conse- 
quence. The  smoke  was  occasioned  by  the 
act  of  firing  up  the  engine  on  the  stretch  of 
railroad  adjoining  the  highway.  There  was 
no  evidence  that  the  defendant's  servants 
knew  tliat  the  plaintiff  was  on  the  lilghway, 
but  there  was  evidence  that  they  would  have 
seen  him  If  they  had  been  on  the  lookout  for 
travelers  on  that  part  of  the  highway.  The 
court,  holding  that  it  was  not  the  duty  of 
those  on  the  engine  to  l)e  on  the  lookout  for 
travelers  on  the  highway  who  might  be  en- 
dangered by  such  act,  in  the  course  of  its 
opinion  said:  "The  defendant  bad  a  right  to 
tnn  its  trains  on  its  railroad  adjoining  the 
highway,  and  was  not  responsible  to  travel- 
ers on  the  highway  for  the  consequence  of 
noise,  vibration,  or  smoke  caused  by  the  pru- 
dent running  of  its  trains.  •  »  »  Under 
nich  circumstances,  the  firing  up  near  the 
highway,  and  the  smoke  occasioned  by  it, 
were  ordinary  Incidents  of  running  the  train, 
as  much  so  as  the  smoke  when  not  firing,  or 
the  noise  or  vibration  caused  by  the  cars; 
and  they  were  not  of  themselves  evidence  of 
negligence.  •  »  »  The  lawfulness  of  the 
act  cannot  depend  upon  whether  a  traveler 
happens  to  be  at  such  a  distance  from  the 
engine  that  he  will  not  be  endangered  by  the 
Rmoke  caused  by  it,  or  in  such  a  position  that 
he  cannot  be  seen  by  the  fireman  or  engineer. 
If  it  is  their  duty  to  see  one  traveler  outside 
the  location  of  the  railroad.  It  is  their  duty 
to  see  how  many  travelers  are  there,  and  to 
observe  the  position,  direction,  and  speed  of 
each,  tbe  speed  of  the  engine,  the  state  of  the 
atmosphere,  the  direction  and  force  of  the 
wind,  the  character  of  the  coal  used,  and 
other  circumstances  which  may  determine 
whether  all  travelers  are,  and  will  continue 
to  be  until  the  smoke  is  dissipated,  in  such 
positions  that  their  horses  will  not  be  af- 
frighted by  it  Being  under  no  obligation  to 
watch  for  travelers  on  the  highway,  the  de- 
fendant could  not  have  been  guilty  of  negli- 
gence In  not  seeing  and  avoiding  the  plain- 
tiff." So,  in  Dewey  v.  Chicago,  M.  &  St.  P. 
R.  Co.,  99  Wis.  455,  75  N.  W.  74,  an  engine  of 
the  defendant,  in  charge  of  its  servants,  pass- 


ed over  a  street  crossing,  and,  after  going  a 
short  distance  beyond  it,  was  brought  to  a 
stop.  The  plaintiff  waa  riding  in  a  buggy 
drawn  by  a  single  horse,  and,  when  he  ap- 
proached the  crossing,  the  engine,  in  plain 
sight,  started,  and  made  a  slight  exhaust  or 
puff,  and  steam  and  smoke  escaped,  but  there 
was  nothing  unusual  as  to  noise,  steam,  or 
smoke.  There  was  a  strong  wind  blowing, 
which  carried  the  steam  and  smoke  directly 
towards  the  horse,  whereby  it  became  fright- 
ened and  uucontroUable,  overturned  the  bug- 
gy, and  injured  the  plaintiff.  At  the  close  of 
the  evidence  a  nonsuit  was  granted.  In  af- 
firming the  Judgment  of  nonsuit,  the  appel- 
late court  said:  "They  had  a  right  to  move 
tbe  engine  in  pursuit  of  defendant's  business 
in  which  they  were  engaged,  and  without  re- 
sponsibility on  defendant's  part  for  the  con- 
sequences of  any  of  the  Mrdlnary  noises  which 
the  operation  of  the  engine  caused,  or  such 
Incidents  as  the  ordinary  escape  of  smoke 
and  steam.  If  such  were  not  the  case,  rail- 
way companies  would  be  greatly  embarrassed 
in  the  performance  of  the  duties  they  owe  to 
the  public.  There  appears  to  have  been  an 
utter  failure  to  show  any  excessive  or  unrea- 
sonable blowing  off  of  steam,  or  any  unusual 
noise,  or  anything  not  ordinarily  attendant 
upon  the  usual  movements  of  a  locomotive. 
That,  where  injuries  result  from  the  fright- 
ening of  horses  by  the  sight  of  moving  cars, 
trains,  or  locomotives,  or  the  usual  noises  or 
incidents  of  their  ordinary  operation,  there  is 
no  liability  on  the  part  of  the  railway  com- 
pany, is  firmly  established  and  recognized  as 
the  law."  In  Ryan  v.  Pennsylvania  R.  Co., 
132  Pa.  304,  19  Atl.  81,  the  plaintiffs  were 
driving  under  the  defendant's  railroad,  on  a 
city  street,  when  a  train  of  cars  overhead 
frightened  their  horse  so  that  he  became  un- 
manageable. They  were  thrown  out  of  their 
carriage,  one  of  them  severely  injured,  and 
their  child  killed.  The  Jury,  under  a  bind- 
ing Instruction,  rendered  a  verdict  for  the  de- 
fendant In  afilrmlng  the  Judgment,  the  Su- 
preme Court  said:  "The  defendant  company 
was  operating  its  road  in  a  lawful  manner. 
No  defect  was  shown  in  the  construction  of 
the  road.  On  the  contrary,  it  was  the  work 
of  competent  engineers,  approved  by  the  chief 
engineer  and  surves'or  of  the  city,  and  in  pur- 
suance of  an  ordinance  of  councils  expressly 
authorizing  It  The  sight  and  sound  of  a 
moving  train  always  have  a  tendency  to 
frighten  horses,  ^n  this  case  the  fright  was 
occasioned  by  the  sotmd.  We  cannot  meas- 
ure, nor  can  a  Jury  be  properly  allowed  to 
measure,  the  amount  of  sound  which  may  be 
made  by  a  railroad  train,  either  in  crossing 
bridges  at  overhead  crossings  or  at  other 
places.  The  defendant  company,  under  all 
the  authorities,  has  the  right  to  operate  its 
road  in  a  lawful  manner;  and  when  it  does 
so  without  negligence,  and  without  malice,  it 
is  not  responsible  for  injuries  occasioned 
thereby."  2  Thomp.  Neg.  i  1908;  Bailey  v. 
Hartford  &  Conn.  V.  R.  R.  Co.,  66  Conn.  444, 
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16  Atl.  234;  Beatty  v.  The  Central  Iowa  R. 
Co.,  68  Iowa,  242,  12  N.  W.  332;  Webb  v.  Rail- 
way Co.,  202  Pa.  511,  62  AO.  5;  Hahn  v.  S.  P. 
R.  B.  Co.,  61  CaL  605;  Lake  Shore  &  M.  S. 
Ry.  Co.  V.  Butts  (Ind.  App.)  62  N.  B.  647; 
Hendricks  t.  Fremont  E.  &  M.  V.  B.  Co. 
(Neb.)  93  N.  W.  141;  Leavltt  v.  Terre  Haute 
&  I.  B.  Co.  (Ind.  App.)  31  N.  B.  860;  Abbot 
V.  Kalbus,  74  Wis.  504,  43  N.  W.  307;  Ca- 
lioon  V.  Chicago  &  N.  B.  Co.,  85  Wis.  570,  55 
N.  W.  900;  Howard  v.  Union  Freight  B.  Co., 
156  Mass.  159,  30  N.  E.  470;  Omaha  &  R.  V, 
By.  Co.  V.  Brady  (Neb.)  67  N.  W.  767;  Lake 
Brie  &  W.  B.  Co.  V.  Juday  (Ind.  App.)  49  N. 
B.  843;  Ohio  Val.  B.  Co.  v.  Howerton  (Ky.) 
72  S.  W.  760;  McCerren  v.  Alabama  &  V.  By. 
Co.  (Miss.)  18  So.  420;  Chicago  &  E.  R.  Co.  v. 
Cummlngs,  24  Ind.  App.  192,  53  N.  B.  1026; 
Ohio  Val.  R.  Co.  T.  Young  (Ky.)  39  S.  W.  415. 
It  is,  however,  insisted  by  the  respondent 
that  It  was  imperative  upon  the  defendant 
to  blow  Its  whistle,  and  ring  Its  bell,  be- 
fore It  moved  its  engine  down  along  the  high- 
way, and  that  the  plaintiff  had  a  right  to 
expect  that  some  signal  would  be  given.  We 
do  not  think  that  the  failure  to  sound  the 
whistle  or  to  ring  the  bell  was  negligence 
under  the  circumstances.  On  the  contrary, 
we  are  inclined  to  the  view  that  to  have 
done  so  on  that  occasion  would  have  ren- 
dered the  defendant  guilty  of  negligence,  be- 
cause, since  the  plaintiff  was  aware  of  the 
presence  of  the  engine.  It  would  have  been 
an  unnecessary  thing  to  do,  and  in  all 
probability  would  have  frightened  the  horses 
more,  and  added  to  the  peril  of  the  occu- 
pants of  the  vehicle.  As  will  be  observed, 
the  plaintiff  himself,  in  his  testimony,  said: 
"I  saw  It  start,  and  It  wasn't  necessary  to 
whistle  or  ring  the  bell  to  let  me  know  that 
the  engine  was  starting."  He  also  stated 
that  he  did  not  know  what  effect  the  blowing 
of  the  whistle  would  have  bad  upon  bis 
horses;  that  "It  might  have  scared  them  all 
the  more;"  and  that  the  sounding  of  the 
whistle  or  ringing  of  the  bell  would  not  have 
helped  him  a  particle  If  the  engine  had 
kept  on  coming  down.  If,  under  the  then  ex- 
isting circumstances,  the  whistle  had  been 
sounded  or  the  bell  rung,  would  not  the  re- 
spondent now  be  contending  that  the  serv- 
ants of  the  defendant  aggravated  his  perilous 
position  unnecessarily  and  willfully  by  the 
additional  noise?  And  could  It  be  said  that 
such  contention  would  be  altogether  without 
force?  It  Is  true  the  blowing  of  the  whistle 
and  ringing  of  the  bell  are  ordinary  incidents 
to  the  operation  of  railroads,  and  when  the 
whistle  is  sounded  or  the  bell  rung,  without 
fault  or  negligence,  no  Hability  results  there- 
from; but  it  may  be  quite  otherwise  when 
the  act  is  done  unnecessarily,  willfully,  or 
wantonly,  to  the  Injury  of  those  In  close 
proximity,  or  who  may  be  traveling  upon  a 
highway  close  by.  In  such  event  the  act, 
lawful  In  Itself,  may  become  unlawful,  and 
the  guilty  party  amenable  to  damages.  The 
fact  that  there  was  a  grade  crossing  several 


hundred  feet  below  the  place  of  the  accident, 
upon  approaching  which  a  signal  was  or- 
dinarily required  to  be  given,  is  immaterial 
under  the  circumstances.  The  accident  did 
not  happen  at  the  crossing.  And,  even  if  the 
failure  to  give  a  signal  for  the  crossing 
amounted  to  negligence,  that  negligence  did 
not  cause  Injury  to  the  plaintiff,  and  there- 
fore he  cannot  avail  himself  of  it.  Nor,  If 
the  defendant  had  discovered  the  plaintiff 
in  his  perilous  position,  would  the  neamesa 
of  the  engine  to  the  crossing,  under  the  cir- 
cumstances, have  justified  the  defendant  in 
the  doing  of  an  act,  though  lawful,  unneces- 
sarily or  heedlessly,  which  would  have  ren- 
dered such  position  yet  more  dangerous. 
"Courts,"  says  Mr.  Justice  Brewer,  In  Culp 
V.  A.  &  N.  Rid.  Co.,  17  Kaa  475,  "must  take 
knowledge  of  the  fact  that  the  blowing  of 
a  whistle  Is  one  of  the  ordinary  signals 
used  In  the  running  of  a  train,  and  that  In 
the  management  of  locomotive  engines  It  la 
at  times  necessary  to  open  the  valves  and  per- 
mit the  escape  of  steam.  But  still  these 
acts,  which  at  times  are  legal  and  necessary, 
may  be  done  without  any  necessity  therefor, 
out  of  mere  heedlessness  and  negligence,  or 
with  a  wanton  and  criminal  Intent  to  do 
wrong.  That  a  party  has  a  right  to  do  a 
given  act  at  certain  times  and  under  cer- 
tain circumstances,  does  not  prove  that 
the  same  act  is  right  under  all  circumstan- 
ces and  at  all  times."  2  Thomp.  Neg.  $3 
1909-1911;  Wabash  B.  B.  Co.  v.  Speer,  1S6 
III.  244,  40  N.  E.  835 ;  Billman  v.  Indianapo- 
lis, C.  &  L.  B.  B,  Co.,  76  Ind.  166,  40  Am. 
Bep.  230;  Petersburg  B.  R.  Co.  v.  Hlte,  81 
Va.  767;  Stanton  v.  Louisville  &  N.  B.  R. 
Co.  (Ala.)  8  So.  798;  Philadelphia,  etc.,  R. 
R.  Co.  V.  Stinger,  78  Pa.  219;  Northern  Pa- 
cific R.  Co.  V.  Sullivan,  53  Fed.  219,  3  O.  C. 
A.  506. 

After  careful  examination  of  the  testimony 
In  this  case,  and  taking  every  fact  of  which 
there  is  any  evidence  as  proven,  we  are  un- 
able to  see  wherein  the  defendant  was  guilty 
of  negligence.  If  there  was  any  negligence 
on  the  occasion  in  question,  it  was  on  the 
side  of  the  plaintiff  himself.  He  lias  shown 
nothing  to  excuse  his  heedless  act  in  driving 
from  a  place  of  comparative  safety  into  that 
narrow  space  with  the  engine  in  plain  sight, 
ignorant  of  when  it  would  start,  or  where  it 
would  go,  whether  toward  or  from  him,  and 
making  no  effort,  until  the  engine  started,  to 
attract  the  attention  of  the  defendant's  serv- 
ants, so  as  to  disclose  to  them  tlie  perilous 
position  into  which  he  had  placed  himself 
and  his  companion.  He  fully  realized  the 
danger  of  his  undertaking,  but  concluded 
to  take  the  chances  of  getting  to  a  place  of 
safety  before  the  engine  would  start.  He 
failed  in  his  calculations,  and  has  but  to  at- 
tribute his  misfortune  to  his  own  want  of 
ordinary  prudence  and  caution.  Justice  will 
not  permit  compensation  in  damages  aa  a 
result  of  such  heedlessness.  In  deciding  such 
questions  as  this,  we  cannot  be  unmiudtul 
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of  the  fact  that  the  rights  of  others  are  in- 
TOlyed.  We  may  concede  the  right  of  a  man 
to  risk  bis  own  life  and  the  lives  of  his 
horses,  but  not  the  right  to  Imperil  the  lives 
of  others,  who  may  be  on  the  engine  or  train, 
by  his  lack  of  cantion.  The  misfortune  might 
have  been  much  greater  if,  through  bis  un- 
Mvarranted  assumption  of  risk,  his  horses  had 
gotten  upon  the  track  and  been  struck  by 
the  engine.  We  are  clearly  of  the  opinion 
that,  under  the  facts  and  circumstances  in 
evidence,  the  court  ought  to  have  granted  a 
nonsuit,  or,  at  the  close  of  the  testimony.  In- 
structed the  Jury  to  return  a  verdict  for  the 
defendant,  and  that,  having  failed  to  do  ei- 
ther, a  new  trial  ought  to  have  been  ordered. 
The  Judgment  must  be  reversed,  with  costs, 
and  the  case  remanded  for  further  proceed- 
ings in  accordance  herewith.   It  is  so  ordered. 

McCAKTY,  J.,  concurs. 

BASKIN,  C.  J.  (dissenting).  It  appears 
from  the  evidence  that  the  place  on  the  pub- 
lic highway  where  the  injury  occurred  was  a 
dangerous  one;  that  the  engine,  as  the  plain- 
tiff traveled  toward  it,  was  standing  Btill  a 
short  distance  beyond  and  in  full  view  of  the 
dangerous  point  in  the  highway,  and  headed 
in  the  opposite  direction  from  which  the 
plaintiff  was  approaching.  In  view  of  these 
facts  it  was  the  duty  of  the  employes  of  the 
company  In  charge  of  the  engine,  before 
starting  it  in  the  backward  direction,  to 
look  and  see  that  no  one  in  vehicles  was  at 
the  dangerous  place.  This  they  failed  to  do, 
and  in  my  opinion  it  was  negligence  for 
which  the  railroad  company  is  responsible. 

I  cannot,  therefore,  concur  in  the  reversal 
of  the  judgment. 


EARL  et  al.  v.  LEWIS  et  al. 
(Supreme  Court  of  Utah.    June  25,  19(M.> 

ELECTION  —  CONTESTS  —  BEaiBIRATION— FAIL- 
UBE  OF  BEGISTEB— CEBTIFICATE  OF  NOMI- 
NATION—FAILUEE  TO  FILE— EFFECT. 

1.  Under  Rev.  St.  1898,  §§  824,  828,  requiring 
certificates  of  nomination  to  he  filed  with  the 
town  clerk  not  less  than  15  days  before  the  elec- 
tion, and  declaring  all  certificates  valid  unless 
written  objections  are  made,  and  section  836, 
requiring  the  clerk  to  print  on  the  ballot  the 
name  of  every  candidate  whose  nomination  has 
been  certified,  when  a  certiiicate  of  nomination 
is  in  legal  form,  the  clerk,  in  the  absence  of  ob- 
jection, must  place  the  candidate's  name  on 
the  official  ballot,  thougH  the  certificate  was  not 
filed  in  the  required  time. 

2.  Under  Rev.  St.  1898,  i§  84&-849,  rehiring 
the  judpes  to  furnish  the  voter  the  official  bal- 
lot, which  after  being  properly  marked  by  the 
voter  shall  be  deposited  in  the  ballot  box  and 
counted  for  the  candidate  designated,  the  voter 
can  only  use  the  ballot  furnished,  and  its  valid- 
ity cannot  be  denied  l)ecause  of  irregularity  in 
its  preparation. 

3.  Where  a  person  in  charge  of  the  certificates 
of  nomination  of  candidates  by  a  political  party 
was  prevented  from  filing  them  with  the  town 
clerk  because  of  his  absence  and  his  oflice  being 
closed,  they  may  be  regarded  as  filed  on  the  day 
thef  were  presented. 


4.  Under  Rev.  St.  1898,  S§  800,  821,  prescrib- 
ing the  method  of  registration,  and  providing 
that  no  person  shall  be  permitted  to  vote  with- 
out having  registered,  the  failure  of  the  register 
to  act  does  not  deprive  the  legal  voter,  who  has 
properly  applied  for  registration,  of  the  consti- 
tutional right  to  vote. 

5.  Where  a  register  fails  to  act  on  a  voter's 
application  for  registration,  the  voter  is  not  re- 
quired to  resort  to  mandamus  to  compel  him  to 
act,  nor  to  an  action  against  him  for  damages. 

6.  Under  Act  Cong.  May  31,  1870,  c.  114.  i  3, 
16  Stat.  140,  providing  that  a  person  offering 
to  perform  any  act  entitling  him  to  vote,  and 
otherwise  qualified,  shall  be  entitled  to  vote  as 
if  he  had  performed  the  act,  where  the  require- 
ments were  not  performed  by  persons  who  ap- 
plied for  registration  they  were  not  entitled  to 
vote  at  the  election. 

Appeal  from  District  Court,  Carbon  Coun- 
ty; Jacob  Johnson,  Judge. 

Action  by  H.  H.  Earl  and  others  against 
B.  E.  Lewis  and  others,  contesting  the  let- 
ter's election  as  president  and  trustees  of 
the  town  of  Scofleld.  From  a  Judgment  in 
favor  of  the  contestants,  the  contestees  ap- 
peal.   Affirmed. 

Weber  &  Braffet  and  W.  H.  Frye,  for  ap- 
pellants. M.  A.  Breeden,  Atty.  Gen.,  and  W. 
R.  White,  Deputy  Atty.  Gen.,  for  appellees. 

BASKIN,  C.  J.  This  is  an  election  contest, 
instituted  in  pursuance  of  chapter  8,  tit  12, 
Rev.  St.  1898. 

It  appears  from  the  evidence,  and  also' 
from  the  findings  of  fact,  tiiat  on  the  19th 
day  of  October,  1903,  the  said  H.  H.  Earl  w&a- 
duly  nominated  by  the  Republican  Party  as 
a  candidate  for  the  office  of  president,  and 
his  co-contestants  were  duly  nominated,  by 
said  party,  as  candidates  for  the  offices  of 
trustees,  of  the  town  of  Scofleld,  to  be  voted 
for  at  the  ensuing  general  town  election  for 
president  and  trustees  of  said  town,  to  be 
held  November  3,  1903.  That  each  of  the 
contestants  was  qualified  to  fill  the  office  for 
which  he  was  so  respectively  nominated. 
That  after  the  nominations  were  made,  and 
late  in  the  same  day,  a  certificate  of  said 
nomination,  in  due  and  legal  form,  was,  on 
behaif  of  said  party,  taken  to  the  office  of 
the  town  clerk  of  Scofleld,  for  the  purpose, 
as  required  by  sections  824  and  828  of  the 
Revised  Statutes  of  1898,  of  filing  the  same 
with  said  clerk,  but  as  the  office  of  the  clerk 
was  locked  and  no  one  In  charge  thereof, 
admission  to  said  office  was  not  obtained, 
whereupon  the  person  who  had  the  certifi- 
cate in  charge  inclosed  the  same  In  a  sealed 
envelope,  with  postage  prepaid,  and  deposited 
it  in  the  United  States  post  office  at  Scofleld,. 
directed  to  the  town  clerk,  and  it  was  re- 
ceived by  him  on  the  next  day,  October  20th.. 
That  neither  the  objection  provided  for  In 
section  832,  or  any  objection  whatever,  to 
the  legality  of  the  certificate,  was  made  to 
or  filed  with  the  town  clerk.  "That  the  elec- 
tion was  duly  called,  and  three  Judges  of 
election  were  appointed,  and  sworn  accord- 
ing to  law,  to  conduct  said  election  on  the 
day  and  at  the  place  designated.  Thnt  vot- 
ing booths  were  erected,  and  stationery,  of- 


Digitized  by  VJ\^ 


Ogle 


23C 


77  PACIFIC  REPORTER. 


(Utah 


.  ficial  ballots,  and  ballot  boxes  were  furnished 
by  said  town  board,  but  It  furnished  no  reg- 
istration list  of  voters.  That  an  effort  was 
made  to  secure  a  registration  list,  or  a  copy 
of  the  registration  list,  but  without  success. 
That  while  this  was  in  progress  legal  voters 
appeared,  to  the  number  of  10  or  more,  and 
demanded  the  right  to  vote.  That  said 
Judges  who  had  been  appointed  by  the  said 
town  board  declined  to  receive  the  votes  of 
the  electors  who  were  there,  assigning  as  a 
reason  that  they  had  no  registration  list. 
A  list  was  produced  called  a  'registration 
list,'  which  the  covirt  finds  to  be  a  registra- 
tion list  of  the  precinct  of  Scofleld.  That  the 
precinct  of  Soofleld  is  larger  than  the  town 
of  Scofleld.  That  the  list  produced  was  the 
precinct  list,  not  the  town  list;  that  it  con- 
tained all  the  electors  of  the  town,  as  well 
as  others  not  electors  of  the  town.  That, 
upon  the  Judges  of  election  refusing  to  re- 
ceive votes  of  the  electors  who  were  then 
present  and  demanding  the  right  to  vote, 
tbe  electors  so  present  between  the  hours 
of  9  and  10  o'clock  in  tbe  forenoon  of  that 
day  proceeded  to  elect  three  other  qualified 
Judges  to  conduct  the  said  election,  who  were 
of  the  same  political  parties  as  those  Judges 
who  bad  refused  to  act,  and  they  were  sworn 
in  due  form  of  law  and  proceeded  to  hold 
an  election,  procuring  a  ballot  box,  and  us- 
ing the  registration  list,  heretofore  mention- 
ed as  a  guide  to  determine  who  were  tbe 
legal  voters  of  the  town.  That  they  contin- 
ued to  hold  an  election  until  the  time  for 
closing,  when  they  counted  the  ballots  re- 
ceived, amounting  to  93,  and  duly  made  re- 
turn to  the  clerk  of  said  town  board,  and 
filed  the  same  with  the  said  clerk.  That  tbe 
first  Judges  appointed,  who  had  refused  to 
receive  ballots,  continued  to  occupy  their 
places,  but  declined  to  receive  votes  until 
some  time  In  the  afternoon  of  the  day  of 
election,  between  3  and  4  o'clock,  when  they 
made  up  their  minds  as  to  their  mode  of 
piocedure,  but  that  no  votes  were  received 
by  them  until  some  time  between  6  and  7 
o'clock  in  the  evening,  and  then  only  6  votes 
besides  their  own  were  received  by  them 
from  persons  to  whom  they  administered  an 
oath.  It  does  not  appear  what  the  form  of 
the  oath  was,  nor  In  what  manner  it  was 
administered;  but  they  were  sworn  to  some- 
thing, and  then  deposited  their  ballots.  The 
polls  were  closed,  and  both  sets  of  Judges 
made  and  filed  returns  with  said  clerk.  On 
the  following  Monday,  November  9,  1903,  the 
Incumbent  president  and  trustees  of  Sco- 
fleld, as  a  canvassing  board,  canvassed  the 
returns  of  both  sets  of  Judges,  and  found 
that  tbe  first  Judges  appointed  bad  received 
8  ballots,  all  of  which  were  for  said  can- 
vassers, and  that  the  other  Judges  had  re- 
ceived 76  ballots  for  H.  H.  Earl,  71  each  for 
P.  H.  Mereweather  and  Lewis  Jacobson,  70 
for  A.  Greenhalgh,  and  63  for  Louis  Allant. 
they  being  tbe  candidates  nominated  by  said 
party.    That  thereupon  the  said  canvassing 


board  declared  themselves  elected  to  the  var- 
ious ofllces,  and  Ignored  the  other  ballots, 
and  directed  certificates  of  election  to  be  Is- 
sued to  themselves.  That  all  the  persons 
who  voted  at  said  election  were  legal  vot- 
ers, and  were  registered  and  voted  at  tbe 
last  preceding  town  election  of  tbe  town  of 
Scofield.  That  the  registration  agent  refus- 
ed to  act,  and  failed  to  revise  and  to  publish 
or  correct  the  last  preceding  registration  list. 
That  at  least  70  to  76  legal  electors  desired 
to  vote,  but  were  not  registered,  and  that  6 
of  them  bad  applied  for  registration,  but  the 
registry  agent  refused  to  act." 

Sections  824,  828  Rev.  St.  1898,  require  cer- 
tificates of  the  character  of  the  one  involved 
in  this  case  to  be  filed  with  the  clerk  of  the 
town  not  more  than  30  nor  less  than  15  days 
before  the  election.  Section  832  provides 
that:  "All  certificates  of  nominations  which 
are  In  apparent  conformity  with  the  provi- 
sions of  this  chapter  [which  is  chapter  1,  tit. 
18]  shall  be  deemed  valid  unless  objection 
thereto  shall  be  duly  made  in  writing  with- 
in three  days  after  the  filing  of  the  same. 
In  case  such  objection  Is  made,  notice  there- 
of shall  forthwith  be  mailed  to  all  the  can- 
didates who  may  be  affected  thereby,  ad- 
dressed to  them  at  their  respective  postoffice 
addresses  if  any,  or  places  of  residence  as 
given  in  the  certificate  of  nomination.  Tbe 
ofllcer  with  whom  the  original  certificate  was 
filed  shall  pass  upon  the  validity  of  socb 
objection,  and  bis  decision  shall  be  final;  pro- 
vided, that  such  officer  shall  decide  snch  ob- 
jection within  at  least  forty-eight  hours  after 
the  same  is  filed,  and  any  objection  sustain- 
ed may  be  remedied  or  defect  cured  upon 
the  original  certificate,  or  by  an  amendment 
thereto,  or  by  filing  a  new  certificate  within 
three  days  after  such  objection  Is  sustained." 
Appellants'  counsel  contend  that  provisions 
of  the  statute  relating  to  the  time  of  filing 
the  certificate  are  mandatory,  and,  as  It  was 
not  filed  witbin  the  time  prescribed,  it  was 
an  absolute  nullity,  and  that  the  town  derk 
had  no  right  to  place  the  names  of  said  nom- 
inees on  tbe  official  ballot,  and  that  the  votes 
cast  for  them  should  not  have  been  counted. 
Section  703  reads  as  follows:  "The  provi- 
sions of  this  title  [18]  shall  be  liberally  con- 
strued, so  as  to  carry  out  the  intent  of  tliis 
title,  and  of  imlltical  parties,  nominees,  and 
others  In  proceeding  under  this  title." 

The  question  here  Involved  arose  in  Black- 
mer  v.  Ilildreth,  181  Mass.  20,  03  N.  E.  14. 
In  that  case  section  145,  c.  548,  p.  588,  of 
the  Massachusetts  Statutes  of  1898,  required 
nomination  papers  to  be  filed  as  early  as  the 
seventh  day  preceding  the  election,  but  the 
papers  Involved  therein  were  filed  two  days 
late.  Section  146  of  said  Statutes  provided 
that  such  papers  filed  in  apparent  conformi- 
ty with  law  should  be  held  valid,  unless  sea- 
sonably objected  to.  No  objection  to  the 
papers  was  made,  and  the  names  of  tbe  can- 
didates set  out  In  the  papers  were  placed 
upon  the  official  ballot    Tbe  petitioner  con* 
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tended  that  tbe  provisions  of  tbe  election  law 
involved  were  mandatory,  and,  as  a  neces- 
sary result  the  election  of  Dexter,  who  re- 
ceived a  clear  majority  of  the  votes,  was 
void.  The  court  held  that  "the  requirements 
as  to  the  time  of  filing  nomination  papers 
and  the  certificates  thereon,  although  binding 
on  the  officers  whose  duty  It  Is  to  prepare 
and  pass  upon  official  ballots,  do  not  Invali- 
date ballots  cast  for  a  candidate  nominated 
by  papers  filed  too  late  and  not  properly  cer- 
tified." In  the  opinion  It  Is  said:  "The  ob- 
ject of  elections  is  to  ascertain  tbe  popular 
will,  and  not  to  thwart  it.  The  object  of 
election  laws  Is  to  secure  the  rights  of  duly 
qualified  electors,  and  not  to  defeat  them. 
This  must  be  borne  in  mind  In  the  construc- 
tion of  such  statutes,  and  the  presumption 
ia  tbat  tbey  are  enacted  to  prevent  fraud 
and  to  secure  freedom  of  choice,  and  not,  by 
technical  obstructions,  to  make  the  right  of 
voting  insecure.  The  provisions  above  recit- 
ed with  reference  to  the  preparation  of  the 
ballot  are  plainly  limited  and  confined  to  that 
purpose.  They  are  binding  upon  the  officers 
for  whose  guidance  and  direction  they  are 
needed.  If  it  be  seasonably  objected  to  a 
nomination  paper  that  it  was  not  filed  within 
tbe  time  required  by  section  145,  or  that  the 
provisions  of  sections  141  and  142  have  not 
been  complied  with,  it  is  the  duty  of  the 
proper  board  to  Inquire  Into  and  settle  the 
question,  and  to  sustain  the  objection.  If 
found  to  be  true,  and  reject  the  paper.  So 
far  as  respects  their  decision,  these  provi- 
sions are  mandatory.  When  the  decision  Is 
made,  it  Is  final,  and  a  ballot  made  up  In 
accordance  therewith  is  not  thereby  made 
illegal.  And  In  the  same  way  the  action  of 
the  town  clerk— at  least.  In  the  absence  of 
fraud  and  corruption— as  to  the  papers  to 
which  no  objection  Is  made,  must  he  regard- 
ed as  final  so  far  as  respects  the  ballot  which 
be  prepares."  And  In  support  of  the  opin- 
ion, attention  is  specially  directed  to  Stack- 
pole  T.  Hallahan,  16  Mont.  40,  40  Pac.  80, 
28  L.  R.  A.  S02,  which  In  substance  over- 
rules the  previous  case  of  Price  v.  Lush,  10 
Mont.  61,  24  Pac.  749,  9  L.  R.  A.  467,  cited 
by  appellants'  counsel  In  the  pending  case. 

In  16  Mont.  54,  40  Pac.  84,  28  L.  R.  A. 
502,  It  is  said:  "The  law  is  'mandatory,'  in 
the  sense  that  It  demands  and  requires  the 
county  clerks.  In  the  preparation  of  the  'of- 
ficial ballot,'  to  strictly  comply  with  all  its 
provisions,  but  not  In  the  sense  that  a  vot- 
er's right  to  exercise  Its  elective  franchise 
will  be  lost  because  of  some  technical  mis- 
takes of  the  county  clerk  In  printing  the 
names  of  candidates  upon  the  ballot.  Such 
a  constmction  of  the  law  would  not  only 
render  the  election  invalid  on  account  of  an 
honest  mistake  of  a  county  clerk,  but  would 
open  the  door  to  the  gravest  fraud.  It  would 
place  the  power  in  the  hands  of  a  dishonest 
officer  to  disenfranchise  the  voters  of  his 
connty,  as  well  as  cause  the  defeat  of  any 
parUcnlar  candidate." 


In  Allen  v.  Glynn,  17  Colo.  338,  347,  29 
Pac.  670,  673,  15  L.  R.  A.  743,  31  Am.  St. 
Rep.  304,  it  Is  said:  "It  may  be  said  tbat  all 
such  provisions  of  such  laws  are  mandatory 
in  the  sense  that  tbey  place  a  duty  upon 
those  who  come  within  their  terms.  But  It 
does  not  follow  that  an  election  should  be 
invalidated  because  of  every  departure  ou 
the  part  of  public  officers  from  the  terms  of 
the  act.  Bowers  v.  Smith  [Mo.  Sup.]  17  S. 
W.  761." 

In  the  case  of  Schuler  v.  Hogan,  168  III. 
309,  48  N.  E.  195,  as  In  the  case  of  Blackmer 
V.  HUdreth,  supra,  no  objection  was  made 
to  the  certificate  of  nomination.  In  the  for- 
mer case  (page  377,  168  111.,  page  196,  48 
N.  E.),  It  Is  said:  "Where  a  candidate  for 
public  office  makes  no  objection  to  the  cer- 
tificate of  nomination  of  his  opponent  before 
tbe  election,  when  the  statute  provides  for 
the  time  and  mode  of  presenting  such  objec- 
tions, he  should  be  regarded  as  having  waived 
all  objections  that  may  exist  to  the  pres- 
ence on  tbe  official  ballot  of  any  names  of 
nominees  not  properly  entitled  to  be  there. 
Bowers  v.  Smith,  111  Mo.  45  [20  S.  W.  101, 
10  L.  R.  A.  754,  33  Am.  St.  Rep.  491];  Al- 
len V.  Glynn,  17  Colo.  338  [29  Pac.  670,  15 
L.  R.  A.  743,  31  Am.  8t  Rep.  304]." 

In  the  case  at  bar  no  objection  was  made 
by  the  contestees,  who  claim  to  have  been 
legally  elected,  either  to  the  certificate  or  the 
official  ballot.  That  It  was  the  mandatory 
duty  of  the  town  clerk,  under  the  circum- 
stances, to  place  the  names  of  the  nominees 
of  said  party  upon  the  official  ballot,  is  ap- 
parent from  the  following  provisions  of  sec- 
tion 836,  Rev.  St.  1898:  "It  shall  be  the  duty 
of  the  recorder  of  any  city  or  clerk  of  any 
town,  except  as  otherwise  provided  by  law, 
to  provide  printed  ballots  for  every  election 
of  public  officers  in  which  the  voters  or  any 
of  the  voters,  of  such  city  or  town  partici- 
pate; and  to  cause  to  be  printed  on  tbe  bal- 
lot the  name  of  every  candidate  whose  nom- 
ination has  been  certified  to,  or  filed  with, 
such  city  recorder  or  town  clerk,  In  the  man- 
ner provided  by  law."  When  objection  is 
made  and  a  certificate  of  nomination  is  set 
aside,  under  the  provisions  of  section  832, 
the  town  clerk  is  relieved  from  the  duty  of 
placing  the  nominees  named  in  the  certifi- 
cate npoa  tbe  official  ballot;  but  except  in 
such  instances  there  is  no  provision  of  law 
which  exempts  a  town  clerk,  when  nomina- 
tions are  certified  to  him  in  due  form,  from 
pertormlng  the  duty,  notwithstanding  the  cer- 
tificate may  not  have  been  filed  in  the  time 
prescribed.  That  the  certificate  of  the  con- 
testants' nomination  was  in  due  and  legal 
form,  and  was  received  by  the  town  clerk 
one  day  less  than  the  time  provided  by  the 
statute,  is  not  controverted;  therefore,  un- 
der the  provisions  of  section  836,  It  became 
the  duty  of  said  clerk,  in  tbe  absence  of  ob- 
jections, to  place  the  candidates  nominated 
by  the  Republican  Party  upon  the  official 
ballot.    Under  section  846,  each  voter  at  tbe 
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polls  Is  given,  by  one  of  the  election  judges, 
only  one  official  ballot,  and  attec  It  Is  mark- 
ed by  the  voter  as  required  by  section  847, 
and  the  steps  taken  as  required  by  section 
819,  It  is  deposited  in  the  ballot  box  by  the 
voter.  Section  848  provides  that  the  "ballots 
thus  marked  shall  be  counted  for  the  candi- 
dates designated."  The  voter,  under  these 
provisions,  can  only  use  the  ballot  given  him, 
and  is  not  expected  to  know  anything  except 
-what  appears  upon  its  face,  and  "cannot  as- 
certain therefrom  whether  or  not  there  has 
been  any  irregularity  In  its  preparation." 
To  deny  the  validity  of  such  ballots,  and 
withhold  the  offices  from  the  oandidates  re- 
ceiving a  majority  of  the  votes,  would,  in 
many  Instances,  defeat  the  public  will.  To 
do  so,  the  election  law.  Instead,  as  intended, 
of  being  an  efficient  aid  to  the  securement 
of  a  fair  expression  at  the  polls,  would  ren- 
der It  deceptive  and  well  calculated  to  mis- 
lead and  disenfranchise  honest  voters.  Again, 
independently  of  the  foregoing  considera- 
tlops,  as  it  appears  that  the  party  in  charge 
of  the  certificate  on  belialf  of  the  party  which 
made  the  nominations  In  question,  attempt- 
ed to  file  the  certificate  In  time,  to  wit,  Oc- 
tober 19th,  but  was  prevented  from  doing 
so  by  reason  of  the  absence  of  the  town  clerk, 
and  his  office  being  closed,  we  are  of  the 
opinion  that  the  certificate  should  be  consid- 
ered as  filed  on  that  day. 

Counsel  for  contestees  also  contend  that 
the  provisions  of  the  statute  as  to  registration 
are  mandatory,  and  that  the  failure  to  revise 
the  list  and  register  those  entitled  to  register 
was  fatal,  and  rendered  the  election  void. 
It  Is  clear  that  the  provisions  of  the  statute 
as  to  the  register  are  mandatory  In  the  sense 
that.  If  he  refuses  or  neglects  to  perform  his 
duties,  he  may  be  compelled  by  mandamus 
to  do  so;  but  It  does  not  follow  that  his  re- 
fusal or  failure  to  act  defeats  the  ensuing 
election,  or  deprives  the  qualified  voter  who 
has  made  proper  application  for  registration 
from  exercising  his  constitutional  right  to 
vote  thereat.  Section  2,  art.  4,  of  the  Consti- 
tution, Is  as  follows:  "Every  citizen  of  the 
United  States,  of  the  age  of  twenty-one  years 
and  upwards,  who  shall  have  been  a  citizen 
for  ninety  days,  and  shall  have  resided  in  the 
state  or  territory  one  year.  In  the  county  four 
months,  and  In  the  precinct  sixty  days  next 
preceding  any  election,  shall  be  entitled  to 
vote  at  such  election  except  as  herein  other- 
wise provided."  The  Constitution  is  silent  on 
the  subject  of  registration.  It  is  fundamental 
that  a  right  of  a  citizen  guarantied  by  the 
Constitution  cannot  be  abridged,  Impaired, 
or  taken  away,  even  by  an  act  of  the  Legisla- 
ture. Notwithstanding  our  Constitution  has 
fixed  the  qualification  of  voters,  the  Legisla- 
ture may  rightfully  enact  a  registration  law 
which  merely  regulates  the  exercise  of  the 
elective  franchise,  and  does  not  amount  to  a 
denial  of  the  right  itself,  and  does  not  abridge 
or  Impair  the  same.  Section  821,  Rev.  St 
1898,  provides  that:    "No  person  shall  here- 


after be  permitted  to  vote  at  any  general, 
special,  municipal,  or  school  election,  with- 
out having  been  first  registered  within  the 
time  and  In  the  manner  and  form  required 
by  the  provisions  of  this  chapter."    Section 
800  provides  that:    "It  shall  be  the  duty  of 
the  registry  agents,  when  called  upon  to  do 
so  at  their  respective  offices,  and  not  else- 
where, at  any  time  between  the  hours  of 
eight  o'clock  a.  m.  and  nine  o'clock  p.  m.  of 
the  fourth  Tuesday  and  of  the  fourth  Wednes- 
day and  of  the  third  Tuesday  and  of  the  first 
Tuesday,  and  in  presidential  years,  of  the 
first  Wednesday,  prior  to  any  general  elec- 
tion, to  receive  and  register  names  of  all 
persons  applying  for  registration,  who,  on 
election  day,  will  be  legally  qualified  and  en- 
titled to  vote  in  that  election  district,  accord- 
ing to  the  provisions  of  law  under  which  such, 
election  my  be  held."   In  passing  section  821. 
it  is  evident  that  the  Legislature  did  not  an- 
ticipate a  case  so  extreme  and  Improbable 
as  the  refusal  of  a  sworn  register  to  act;   on 
the  contrary,  the  section  was  passed  in  con- 
templation that  the  register  would  perform 
his  duty,  and  that  legal  voters,  properly  ap- 
plying for  registration;  would  not  be  denied 
the  right.    There  is  no  provision  of  the  regis- 
tration act  which  warrants  the  conclusion 
that  It  was  the  intention  that  the  legal  voter 
who  has  properly  applied  for  registration,  but 
who  has  been  deprived  of  the  right  by  the 
failure  of  the  register  to  act,  should,  by  rea- 
son of  such  failure,  be  also  deprived  of  his 
constitutional  right  to  vote  at  the  polls.    "We 
are  therefore  of  the  opinion  that  a  failure  of 
a  register  to  act  neither  vitiates  the  registra- 
tion law,  nor  deprives  the  legal  voter,  who 
has  properly  applied  for  registration  in  the 
manner  required  by  section  800,  of  his  con- 
stitutional right.    In  other  words,  when  the 
legal  voter  has  done  all  that  the  law  requires 
at  his  hands,  and  his  failure  to  be  registered 
was   the  fault   of   the   registration   officer, 
"upon  the  well-settled  principle  of  law  that 
the  offer  to  perform  an  act  which  depends 
for  its  performance  upon  the  action  of  anoth- 
er person,  who  wrongfully  refuses  to  act.  Is 
equivalent  to  Its  performance"  (McCrary  on 
Elections,  §  137),  his  acts  in  attempting   to 
register  should  be  taken  as  equivalent  to  reg- 
istration, and  upon  tendering  his  ballot  at 
the  polls,  and  showing  that  he  possesses  the 
qualifications  prescribed  by  the  Constitution, 
and  also  the  cause  of  his  failure  to  register, 
he  should  be  permitted  to  vote.    The  claim 
that  the  remedy  of  the  voter  in  such  cases  is 
either  by  mandamus  to  compel  the  register 
to  act,  or  by  an  action  against  the  register 
for  damages,  is  not  tenable,  because  to   re- 
quire the  voter  to  resort  to  the  remedy  of 
mandamus  would  be  to  add  onerous  condi- 
tions not  required  by  the  Constitution,  and  a 
resort  to  an  action  for  damages  would   not 
prevent  registration  officers  from  corruptly 
defeating  the  will  of  the  majority  of  qualified 
voters  by  Intentionally  falling  to  act. 
While  the  right  of  a  person  having  the  con- 
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stitutlonal  qnalificatlons  of  a  voter  cannot  be 
impaired,  either  by  the  Legislatare  or  the  mal- 
feasance or  misfeasance  of  a  ministerial  o£9- 
cer,  the  voter  himself  may  waive  the  exercise 
of  the  right,  and  he  does  so  whenever  be  stays 
away  from  the  polls,  or  falls  to  off»  to  vote 
at  the  polls,  or  neglects  to  properly  apply 
for  registration.  It  appears  in  the  case  at 
liar  that  the  names  of  the  persons  who  cast 
their  Iwllots  at  tbe  election  were  legal  voters, 
and  were  registered  and  voted  at  the  last  pre- 
ceding town  election.  Under  the  provisions 
of  section  816,  as  there  was  no  election  for 
President  of  the  United  States  in  tbe  year 
1903,  tbe  previously  registered  voters  were 
not  required  to  again  register  in  that  year; 
only  the  voters  who  bad  not  previously  reg- 
istered were  required  to  do  so.  It  does  not 
appear  that  either  of  the  six  voters  who  ap- 
plied for  registration  offered  to  vote  at  the 
polls,  nor  does  it  appear  that  either  of  the 
76  legal  voters  who  desh-ed  to  vote  applied 
for  registration  or  offered  to  vote.  By  the 
third  section  of  tbe  act  of  Congress  approved 
May  31,  1870,  it  is  provided:  "That  whenev- 
er, by  or  under  the  authority  of  the  Constitu- 
tloo  w  laws  of  any  state,  or  the  laws  of  any 
territory,  any  act  is  or  sball  be  required  to  be 
done  by  any  citizen  as  a  prerequisite  to  qual- 
ify or  entitle  him  to  vote,  the  offer  of  any 
such  citizen  to  perform  the  act  required  to 
be  done  as  aforesaid  sball.  If  it  fail  to  lie  car- 
ried Into  execution  by  reason  of  tbe  wrong- 
ful act  w  omission  of  the  person  or  officer 
charged  with  the  duty  of  receiving  or  permit- 
ting such  performance,  or  offer  to  perform, 
or  acting  thereon,  be  deemed  and  held  as  a 
performance  in  law  of  such  act,  and  the  per- 
son so  offering  and  falling  as  aforesaid,  and 
being  otherwise  qualified,  shall  be  entitled  to 
vote  In  the  same  manner  and  to  the  same  ex- 
tent as  if  he  bad  in  fact  performed  such  act" 
Act  May  31,  1870,  c.  114,  16  Stat  140.  After 
quoting  this  provision  Mr.  McCrary,  In  his 
work  on  Elections,  at  page  104,  says:  "It  is 
undoubtedly  necessary  that  a  person  who, 
having  been  refused  registration,  seeks  to 
have  his  vote  counted  under  this  statute, 
should  prove  that  he  actually  and  personally 
applied  to  the  proper  board  or  officer  for  reg- 
istration, and  offered  to  make  such  proof,  or 
perform  such  acts,  as  tbe  law  required  of 
hbn;  that  he  was  in  fact  legally  qualified  to 
vote  and  entitled  to  registration,  and  that 
registration  was  refused.  In  other  words.  It 
must  appear  that  the  voter  did,  or  offered  to 
do.  all  that  the  law  required  at  Iiis  bands, 
and  that  his  failure  to  be  registered  was  the 
fault  of  tbe  board  or  officer  of  registration. 
Xor  is  It  enough  tliat  he  demanded  registra- 
tion of  tbe  proper  officer  or  board  and  was 
refnsed.  It  must  also  appear,  before  bis  vote 
can  be  counted  as  if  cast,  that  he  offered  his 
vote  at  the  proper  time  and  place,  or  used 
proper  diligence  in  endeavoring  to  do  so." 

As  it  does  not  appear  In  the  case  at  bar 
that  these  requirements  were  performed  by 
either  of   the   6  persons   who   applied   for 


registration,  or  by  either  of  the  76  persons 
before  mentioned,  neither  of  tbem  were  enti- 
tled to  vote  at  said  election.  And  as  it  ai>- 
pears  that  the  contestants  received  a  major- 
ity of  the  legal  votes  case  at  said  election, 
the  Judgment  of  the  lower  court  in  favor  of 
the  contestants  is  affirmed,  with  costs. 

BARTCH  and  McCARTT,  JJ.,  concur. 


PEOPLE  ex  rel.  OVREN  et  al.  v.  DISTRICT 

COURT  OF  SECOND  JUDICIAL 

DIST.  et  al. 

(Supreme  Court  of  Colorado.    June  6,  1904.) 

PBOUIBITION— ADEQUATE   REUEDT   BT  AFPBAI.. 

1.  A  temporary  injunction  to  prevent  tbe  hold- 
ing of  a  stockholders'  meeting  was  denied,  tlie 
court  retaining  jurisdiction  for  tbe  purpose  of 
rendering  complete  relief  in  any  controversy 
Rowing  ont  of  the  meeting,  and  after  the  meet- 
ing, at  the  instance  of  plaintiffs,  who  claimed 
to  nave  been  elected  directors,  enjoined  defend- 
ants, who  also  claimed  to  have  been  elected 
directors,  from  interfering  with  plaintiffs  in  the 
discharge  of  their  official  duties,  and  from  pros- 
ecuting any  action  except  the  one  in  which  the 
injunction  issued.  Held,  that  a  writ  of  pro- 
hibition would  not  be  issued  to  prevent  further 

Sroceedings  on  the  ground  of  want  of  Juria- 
iction  because  defendants  had  a  complete  rem- 
edy by  appeal  or  error  from  the  final  judgment 

2.  Owing  to  tbe  unwarranted  frequency  of  ap- 

glications  for  the  writ  of  prohibition,  the  court 
I  disposed,  except  in  extreme  cases,  where  the 
right  to  relief  clearly  appears,  and  the  usual 
remedy  is  not  full,  speedy,  and  adequate,  to  re- 
mit applicants  to  their  ordinary  remedies. 

Application  by  the  people,  on  relation  of  A. 
N.  Ovren  and  others,  against  the  district 
court  of  the  Second  Judicial  District  and  oth- 
ers, for  a  writ  of  prohibition.  Application 
denied. 

Stuart  D.  Walling,  for  petitioners.  Chas.  J. 
Hughes,  Jr.,  and  Waldron  &  Thompson  (Ger- 
ald Hughes,  of  counsel),  for  respondents. 

CAMPBELL,  J.  This  is  an  original  appU- 
cation  for  a  writ  of  prohibition  to  be  directed 
to  the  district  court  of  Arapahoe  county  to 
stay  further  proceedings  in  an  action  there 
pending.  That  action  was  instituted  by  the 
Famous  Consolidated  Gold  Mining  Company, 
its  directors,  and  some  of  its  stockholders, 
against  the  defendants,  also  stockholders, 
who  were  striving  to  wrest  control  of  the 
company  from  plaintiffs.  The  only  specific 
object  of  the  action,  as  stated  in  the  orig- 
inal complaint,  was  to  restrain  the  holding 
of  tbe  annual  meeting  of  the  corporation, 
which  had  been  called  by  defendant  stock- 
holders, under  our  statute  so  providing,  upon 
the  failure  of  the  officers  of  the  company  to 
do  so.  The  defendants  filed  their  answer, 
and  upon  a  hearing  of  the  application  for  « 
temporary  writ  of  injunction  the  same  was 
denied.  The  court,  however,  made  an  order 
retaining  Jurisdiction  of  tbe  action  for  the 
purpose  of  rendering  full  and  complete  relief 
and  the  adjustment  of  any  and  all  contro- 
versies growing  out  of  or  connected  with  the 
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holding  of  the  meeting  which  It  had  refused 
to  enjoin.  Such  meeting  was  held  at  the 
time  called,  and  the  result  was  that  two  rival 
boards  of  directors  claim  to  have  been  elect- 
ed. After  the  adjournment  of  the  meeting, 
plaintiffs  filed  a  supplemental  complaint.  In 
which  two  new  plaintiffs  and  two  new  de- 
fendants were  made  parties.  Therein  were 
averred  the  holding  of  the  meeting,  and  the 
election  of  plaintiffs  as  directors,  and  that 
defendants  wrongfully  claim  to  be  elected 
directors,  and,  unless  restrained  by  the  cou]*t, 
will  proceed  to  take  forcible  possession  of 
the  books  and  property  of  the  company,  and 
oust  plaintiffs  from  the  office  of  which  they 
are  In  possession  and  exercising  the  duties 
thereof.  The  prayer  is  for  an  injunction  to 
restrain  defendants  from  in  any  manner  In- 
terfering with  plaintiffs  in  the  discharge  of 
their  olUcial  duties,  and  from  commencing 
or  prosecuting  any  suit  In  any  court— save 
and  except  In  the  one  In  which  the  action  is 
pending  and  in  that  very  action— for  the  pur- 
pose of  obtaining  any  decree  other  than 
might  be  rendered  In  that  action,  and  requir- 
ing defendants  to  set  up  and  litigate  therein 
the  validity  of  their  claim  to  the  offices  in 
question.  The  court  overruled  both  defend- 
ants' motion  to  strike  the  supplemental  com- 
plaint from  the  files  and  their  demurrer 
thereto,  and  Issued  an  injunction  substan- 
tially In  the  language  of  its  prayer.  There- 
upon defendants  in  that  action,  as  petitioners, 
brought  this  application  to  prohibit  the  dis- 
trict court  from  further  proceeding  upon  the 
ground  that  it  Is  wholly  without  jurisdiction 
In  the  premises. 

The  hearing  was  before  two  members  only 
of  the  court  Counsel  have  discussed  at  con- 
siderable length  the  action  of  the  district 
court  under  the  supplemental  complaint,  the 
respondents  asserting  that  under  the  facts 
and  circumstances  of  the  case  tnat  tribunal 
was  strictly  within  its  legitimate  powers, 
and  the  petitioners  as  strenuously  insisting 
that  the  jurisdiction  which  the  court  may 
have  had  under  the  original  complaint  to  en- 
join the  corporate  meeting  did  not  include 
the  power  to  determine  title  of  a  director 
who  claims  the  office  by  a  vote  of  the  stock- 
holders thereat.  Whether  such  action  was 
erroneous  Is  a  question  which,  If  we  should 
be  called  upon  to  decide  in  an  appeal  or  writ 
of  error  from  the  final  judgment,  we  probably 
would  not  find  difficult  of  solution.  But  as 
to  whether  the  district  court  had  jurisdiction 
In  that  action  to  hear  and  decide  the  matters 
presented  by  the  supplemental  complaint  is 
a  different,  and  more  Important,  question, 
upon  the  Investigation  of  which  we  are  not 
inclined  at  the  present  time,  and  In  the  pend- 
ing proceeding,  to  enter.  It  should  be  left 
for  the  consideration  of  the  court  with  all 
its  members  participating,  and  upon  a  re- 
view according  to  the  usual  practice. 

We  shall  deny  this  application,  if  for  no 
other  reason,  because  by  appeal  or  writ  of 
error  from  the  final  judgment  in  that  action. 


In  case  of  an  miftivorable  decision,  the  re- 
lief to  which  plaintiffs  are  entitled  may  be 
awarded.  These  applications  Invoking  the 
original  jurisdiction  of  this  court  are  becom- 
ing altogether  too  frequent,  and,  excepting 
In  extreme  cases,  where  the  right  to  the  ex- 
traordinary relief  clearly  appears,  and  the 
usual  remedy  is  not  full,  speedy,  and  ade- 
quate, we  are  disposed  to  remit  the  parties 
to  their  ordinary  remedies,  which  in  most 
cases  prove  efficacious,  and  which  In  this 
case  we  believe  will  be  so. 
The  application  Is  denied. 

STEELE,  J.,  not  participating, 

32  Colo.  506 
FISK  MIN.  &  MILL.  CO.  v.  REED  et  al. 
(Supreme  Court  of  Colorado.    Dec.  7.  1903.) 

MINES  AND  MININQ— DBAINAQE— CONTRACrS— 
CEBTAINTY  —  MUTUALITT  —  PRINCIPAL  AND 
AQENT— ADTHOBITT  07  AQENT— PBESUMPTIOH 
— DENIAIr— FAST  BEBVICES— COHBIDEBATION— 
ACTIONS  —  FLEADINO— APPEAL— OBJECTIONS 
NOT  MADE  AT  TBIAI.. 

1.  A  contrBCt  by_  which  defendant,  In  con- 
sideration of  plaintiffs'  pumping  the  water  from 
mining  properties  operated  by  plaintiffs  and 
defendant  which  were  on  the  same  level  and 
had  a  common  drainage,  should  pay  its  pro- 
portion of  the  expense  of  such  pumping,  was 
not  defective  for  uncertainty,  by  reason  of  its 
failure  to  provide  what  aliqaot  part  of  such 
expense  each  party  should  bear. 

2.  Where  a  contract  for  the  payment  of  de- 
fendant's share  of  the  cost  of  pumping  water 
from  certain  mines  had  been  executed  by  plain- 
tiffs, want  of  mutuality  was  no  defense  to  an 
action  thereon. 

3.  Wlierc  it  was  alleged  that  at  the  time  of 
the  making  of  a  contract  sued  on,  by  which 
defendant  agreed  to  pay  its  proportion  of  the 
cost  of  pumping  water  from  certain  mines  of 
the  respective  parties,  plaintiffs  and  defendant 
were  engaged  in  operating  such  mines,  and  that 
they  had  a  common  drainage,  and  that,  if  plain- 
tiffs had  not  been  engaged  in  working  their  prop- 
erties, defendant  would  have  been  compelled,  in 
order  to  operate  its  property,  to  have  pumped 
the  water  which  plaintiffs  pumped,  and  that 
the  expense  of  drainage,  all  of  which  was  borne 
by  plamtiffs,  was  the  sum  of  |2,000  per  month, 
an  allegation  that  the  fair  proportion  of  such 
expense  which  defendant  should  pay  was  the 
sum  of  $1,000  a  month  was  not  objectionable 
as  a  conclusion  unsupported  by  facts  pleaded. 

4.  A  complaint  in  an  action  on  a  contract 
to  recover  defendant's  just  proportion  of  the 
cost  of  draining  certain  mines  was  not  de- 
murrable for  failure  to  allege  that  such  drain- 
age  was  done  at  defendant's  request. 

5.  Where  defendant  promised  to  pay  its  pro- 
portion of  the  cost  of  draining  certain  mining 
properties,  a  request  that  such  drainage  be  con- 
tinued would  be  implied. 

6.  Findings  of  the  trial  court  on  conflicting 
evidence  will  not  be  reversed  on  appeal  where 
there  is  sufficient  evidence  to  support  them. 

T.  Where  plaintiffs  and  defendant  were  both 
engaged  in  operating  mines  having  a  commou 
drainage,  and  plaintiffs  for  a  long  period  had 
been  bearing  all  the  expense  of  such  drainage, 
and  had  been  endeavoring  to  obtain  a  promise 
from  defendant  to  pay  ita  jnst  proportion  there- 
of, and  both  parties  were  equally  benefited 
thereby,  defendant's  agreement  to  pay  "what 
was  proper  and  fair"  should  be  construed  aa 
an  agreement  to  pay  one-half  of  such  expenae. 
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8.  Where  plaintiffs  had  been  draining  several 
mining  properties,  some,  of  which  belonged  to 
defendiuit,  for  over  two  years,  at  the  time  de- 
fendant agreed  to  pay  its  just  proportion  of  the 
expense  thereof,  the  agreement  covered  the  cost 
of  past  as  well  as  future  drainage. 

9.  Where  plaintiffs  continued  to  pump  water 
from  certain  mines  having  a  common  drainage 
after  defendant  had  agreed  to  pay  its  just  pro- 
portion of  the  expense  thereof,  and  defendant 
had  the  benefit  of  such  subsequent  drainage, 
such  benefit  constituted  a  sufficient  considera- 
tion for  defendant's  agreement  to  pay  for  past 
as  well  as  future  drainage. 

10.  Wliere  defendant  agreed  to  ijay  its  just 
proportion  of  the  drainage  of  certain  mines  ac- 
complished by  plaintiffs,  the  drainage  having 
been  prosecuted  for  defendant's  benefit,  it  was 
immaterial  that  defendant  had  no  control  oyer 
plaintiffs'  pumping  operations,  and  that  plain- 
tiffis  bad  not  agreed  to  continue  the  same  for 
any  particular  length  of  time. 

11.  Where  an  agent  of  a  corporation  had 
charge  of  its  mining  operations  at  the  mine, 
which  conld  not  have  been  worked  without 
drainage,  the  corporation  was  precluded  from 
denying  that  such  agent  was  authorized  to  con- 
tract to  pay  its  just  proportion  of  the  cost  of 
draining  such  mine,  in  connection  with  others 
Ikiving  a  common  drainage. 

12.  Where  certain  incompetent  evidence  could 
not  have  influenced  the  court  adversely  to  de- 
fendant on  any  issue  in  the  case,  the  aomission 
tliercof  was  harmless. 

On  Rehearing. 

13.  Where  the  agent  of  a  corporatfon  in  charge 
of  its  mine  had  authority  generally  to  contract 
for  drainage  thereof,  he  had  the  right,  in  the 
al)6ence  of  notice  to  plaintiffs,  with  whom  he 
contracted  in  the  corporation's  behalf  for  such 
drainage,  to  the  contrary,  to  agree  to  pay  for 
past  drainage  in  consideration  for  a  continu- 
ance thereof  in  the  future. 

14.  An  objection  on  the  ground  of  an  alleged 
variance  between  the  pleading  and  proof  can- 
not be  made  for  the  first  time  on  appeal. 

Appeal  from  District  Court;  Arapalioe 
County;  Geo.  W.  Allen,  Judge. 

Action  by  Clinton  Reed  and  others  against 
the  Flsk  Mining  &  Milling  Company.  From 
a  judgment  in  favor  of  plaintiffs,  defendant 
appeals.    Affirmed. 

Teller  &  Doraey,  for  appellant.  L.  M. 
Goddard  and  Clinton  Beed,  for  appellees. 

6ABBBRT,  J.  Tbe  purpose  of  this  aC' 
tion,  commenced  by  appellees,  as  plaintiffs, 
against  appellant,  as  defendant,  was  to  re- 
cover from  the  latter  its  alleged  proportion- 
ate share  of  the  expenses  incurred  by  plain- 
tlffs  in  draining  mines  operated  by.  tbe  par- 
ties in  severalty.  From  a  judgment  for 
plaintiffs  for  $27,000,  the  defendant  appeals. 

The  cause  of  action  was  stated  iu  two 
counts.  The  first  counted  upon  a  contract 
between  the  parties,  and  the  second  upon  the 
statute  relating  to  tbe  drainage  of  contigu- 
ODB  mining  properties.  According  to  the 
averments  of  the  first  count.  It  appears  that 
for  the  period  of  27  months  subsequent  to 
July  23,  1801,  the  parties  were  severally  en- 
gaged in  tbe  operation  of  contiguous  mines 
ha'-ing  a  common  drainage  or  water  level; 
that,  when  the  water  was  taken  from  neither, 
it  would  rise  to  a  common  level  in  each;  that 
pumping  the  water  from  plaintiffs'  minei 
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drained  the  property  of  defendant;  that 
plaintiffs,  during  the  period  mentioned, 
pumped  the  water  from  their  mines,  thereby 
draining  the  mine  of  defendant;  and  that 
the  expense  thus  Incurred  by  them  was 
$2,000  per  month.  The  complaint  then  char- 
ges, after  alleging  a  demand  upon  the  de- 
fendant about  June  1,  1891,  to  pay  Its  just 
and  fair  proportion  of  such  expense:  "And 
the  said  defendant  then  and  there,  in  con- 
sideration of  the  premises,  and  of  tbe  bene- 
fits accruing  to  it  by  reason  of  said  drainage, 
and  in  consideration  that  It  would  be  con- 
tinued to  drain  said  mine  as  they  were  do- 
ing, undertook  and  promised  tbe  plaintiffs 
that  it  would  pay  to  the  plaintiffs  its  just 
and  proper  proportion  of  said  cost  of  drain- 
age as  aforesaid."  It  is  alleged  that  the 
just  and  fair  proportion  which  the  defend- 
ant should  pay  was  the  sum  of  11,000  per 
montlL  To  this  complaint  a  general  demur- 
rer was  Interposed,  which  was  overruled. 

We  shall  first  consider  the  questions  raised 
on  the  demurrer  to  tbe  first  count.  It  is 
asserted  that  this  count  fails  to  state  a 
cause  of  action  for  four  reasons:  (1)  That 
the  contract  declared  upon  is  so  imcertain 
that  it  cannot  be  enforced;  (2)  that  it  does 
not  appear  from  its  terms  tbat  it  was  mu- 
tual; (3)  no  facts  are  stated  from  which 
It  can  be  determined  what  would  be  a  Just 
and  fair  proportion  for  the  defendant  to  pay; 
and  (4)  it  is  not  charged  that  the  expense  of 
pumping  was  Incurred  at  the  request  of  the 
defendant. 

1.  A  contract  is  not  void  tor  uncertainty, 
even  though  It  does  not  enter  into  all  tbe 
details  with  respect  to  its  subject-matter,  if, 
according  to  its  terms.  It  is  sufficiently  defi- 
nite so  that  It  can  be  ascertained  with  a 
reasonable  degree  of  certainty  what  the  par- 
ties Intended  to  agree  to.  Thus  tested,  the 
terms  of  the  agreement  with  respect  to  each 
oan  be  readily  ascertained.  In  brief,  the  con- 
tract was  to  the  effect  that,  in  consideration 
of  the  plaintiffs'  pumping  the  water  from 
all  the  properties,  the  defendant  should  pay 
them  its  proportion  of  the  expense  of  such 
pumping.  True,  the  parties  did  not  agree  in 
specific  terms  how  many  dollars  each  should 
contribute  to  the  expense  of  drainage,  nor 
what  aliquot  part  of  such  expense  each 
should  bear,  but  they  did  agree  how  the  sum 
which  tbe  defendant  should  i>ay  should  be 
determined;  that  is^  that  it  "would  pay  to 
the  plaintiffs  Its  just  and  proper  proportion 
of  said  cost  of  drainage."  So  that  it  only 
remains  to  determine  from  the  contract,  in 
connection  with  Its  subject-matter  and  the 
conditions  under  which  the  parties  contract- 
ed, to  ascertain  for  them,  when  a  dispute 
has  arisen,  what  would  be  a  Just  and  fair 
proportion  of  the  expenses  which  the  defend- 
ant should  pay. 

2.  In  order  to  enforce  an  unexecuted  con- 
tract, mutuality  la  necessary,  but  this  requi- 
site does  not  apply  to  a  contract  which  has 
been  executed.    As  to  an  executory  contract, 
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want  o£  mutuality  or  reciprocal  obligations 
of  the  contracting  parties  would  be  a  good 
defense  In  an  action  to  enforce  specific  i)er- 
formance,  or  to  recover  damages  for  its 
breach;  but  when  executed,  and  the  action 
is  tor  the  purpose  of  enforcing  the  obliga- 
tion arising  from  its  execution,  the  want  of 
its  mutuality  originally  is  immaterial.  Frue 
V.  Houghton,  6  Colo.  318;  Wood  v.  Casser- 
lelgh,  30  Colo.  287,  71  Pac.  360;  Marie  v. 
Garrison,  83  N.  Y.  14;  Crawford  v.  Avery, 
35  Miss.  205.  According  to  the  complaint, 
the  plaintiffs  have  performed  for  the  defend- 
ant that  which  they  agreed  to  do,  and  the 
latter  must  therefore  pay  the  consideration 
agreed  upon,  irrespective  of  the  question  of 
whether  or  not  either  was  originally  bound 
by  the  terms  of  the  contract,  further  than 
as  conditions  precedent  which  would  entitle 
the  one  performing  the  acts  agreed  upon  to 
a  performance  by  the  other  of  the  obligation 
resulting  from  such  performance. 

8.  It  is  argued  by  counsel  for  appellant 
that  the  averment  in  the  complaint  to  the 
effect  that  the  Just  and  fair  proportion  of 
the  amount  which  the  defendant  should  pay 
is  the  sum  of  $1,000  per  month  is  but  a  con- 
clusion of  the  pleader,  and  that  no  facts  are 
stated  upon  which  such  conclusion  can  be 
predicated.  It  appears  from  the  complaint 
that  the  mines  of  the  respective  parties  were 
drained  by  plaintiffs;  that  during  this  period 
both  the  plaintiffs  and  defendant  were  en- 
gaged in  operating  their  respective  proper- 
ties; that  the  mines  had  a  common  drainage* 
80  that  draining  one  drained  the  other;  tbat^ 
if  plaintiffs  had  not  been  engaged  In  work- 
ing their  properties,  the  defendant  would 
have  been  compelled,  tn  order  to  operate  its 
property,  to  have  pumped  the  water  which 
the  plaintiffs  pumped;  that  the  expense  of 
drainage,  all  of  which  was  borne  by  the 
plaintiffs,  was  the  sum  of  $2,000  per  month. 
These  statements  disclose  what  would  be  a 
just  and  fair  proportion  for  the  defendant  to 
pay  on  account  of  such  drainage.  Both  par- 
ties were  equally  benefited  by  having  their 
mines  drained,  because  they  were  thereby 
enabled  to  work  their  properties,  and  there- 
fore the  expense  which  the  plaintiffs  Incur- 
red on  this  account  should  be  equally  divided 
between  the  plaintiffs,  on  the  one  part,  and 
the  defendant,  on  the  other. 

4.  There  Is  no  specific  averment  in  the 
complaint  that  the  pumping  iterations  of 
plaintiffs  were  carried  on  at  the  request  of 
the  defendant,  but  the  absence  of  this  state- 
ment does  not  render  the  complaint  obnox- 
ious to  the  demurrer.  The  complaint  avers 
that,  about  the  time  the  defendant  began  to 
operate  its  mine,  it  promised  and  agreed  with 
the  plaintiffs  that  it  would  pay  them  its  Just 
and  fair  proportion  of  the  expense  of  drain- 
age, and  that  the  plaintiffs,  in  consideration 
of  such  promise,  did  thereafter  drain  the 
mine  of  the  defendant  for  a  specific  period. 
In  such  circumstances,  the  law  implies  a  re- 
quest, or,  In  other  words,  a  promise  to  pay 


for  services  to  be  performed  Implies  a  request 
for  their  performance.  1  Parsons,  Contracts, 
•474. 

The  Issues  made  by  the  answer  to  the  com- 
plaint were  found  in  favor  of  the  plaintiffs. 
From  these  findings  it  appears  ttiat  the  mines 
of  the  parties  had  a  common  drainage;  that 
plaintiffs  pumped  the  water  from  the  proper- 
ty of  the  defendant  from  July  23,  1891,  to 
October  23,  1883,  and  that  the  cost  Incurred 
by  them  In  draining  the  several  properties 
during  this  period  was  $2,000  per  month; 
that  defendant  agreed  to  imy  them  what  was 
fair  on  account  of  such  expense;  and  that 
the  fair  proportion  of  this  cost  which  defend- 
ant should  pay  was  $1,000  per  month.  Coun- 
sel for  appellant  contend  that  the  finding  of 
the  court  that  a  contract  was  entered  into 
between  the  parties  is  not  Justified,  for  vari- 
ous reasons,  which,  summarized,  are  to  this 
effect:  The  testimony  was  insufficient  to  es- 
tablish a  contract;  that  the  alleged  promise 
on  the  part  of  defendant  was  so  indefinite 
and  uncertain  as  to  be  unenforceable;  that 
such  promise  only  related  to  subsequent 
pumping,  or.  If  it  was  Intended  to  embrace 
pumping  previous  to  the  time  It  was  made, 
that  there  was  no  consideration  for  such 
promise,  in  so  far  as  It  embraced  the  latter; 
that  defendant  had  no  control  over  the  pump- 
ing operations  carried  on  by  plaintiflB,  and. 
In  the  absence  of  an  agreement  on  their  part 
to  continue  such  operations  for  a  specified 
time,  the  defendant  was  not  bound  by  Its 
promise;  and  that  the  promise  attempted  to 
be  proved  was  not  made  by  any  one  having 
authority  to  bind  the  defendant 

In  order  to  determine  these  questions,  a 
brief  reference  to  the  evidence  bearing  upon 
them'  is  necessary.  From  the  testimony  of 
one  of  the  plaintiffs,  it  appears  that  they 
commenced  to  operate  their  mines  In  the  ear- 
ly part  of  1891;  that  pumping  the  water 
from  these  mines  drained  the  one  subsequent- 
ly operated  by  defendant,  and  that  it  com- 
menced to  operate  this  property  below  the 
water  level  In  July,  1881;  that  about  this 
time  the  witness  Informed  the  manager  of  the 
defendant  company  that  plaintiffs,  by  operat- 
ing their  properties,  were  draining  the  water 
from  the  mine  of  defendant,  and  wanted  the 
company  to  pay  a  part  of  the  expense  of 
drainage,  and,  In  reply  to  the  question  as  to 
what  proportion,  the  witness  stated:  "What- 
ever Is  fair.  Tou  have  a  great  deal  better 
mine  than  we  have,  and  you  ought  to  pay 
as  much  as  I  do,  certainly."  The  manager 
did  not  say  whether  any  amount  would  be 
paid  or  not,  but  stated.  In  substance,  that 
he  had  not  heard  from'  his  company,  although 
he  bad  written  them  on  the  subject  The 
witness  further  stated  that  he  subsequently 
talked  with  this  manager  several  times  on 
the  subject  of  drainage,  and,  while  he  never 
promised  positively  that  anything  would  be 
paid  by  his  company  on  that  account,  he  did 
say  substantially  that  plaintiffs  drained  the 
mine  of  defendant,  and  that  It  was  only  fair 
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that  they  shonld  be  paid  therefor.  In  Sep- 
tember, 1893,  this  witness  had  several  con- 
versations with  the  then  manager  of  the  de- 
fendant with  reference  to  the  expense  of 
pumping,  when  he  Informed  the  witness  that. 
If  plaintiffs  were  draining  the  mine  of  de- 
fendant, it  would  do  what  was  fair  toward 
paying  the  actual  expense  and  cost  of  such 
drainage;  that  the  company  was  consider- 
ing what  It  ought  to  pay;  and  "that  he  could 
gay  that  they  would  pay  what  was  fair." 
The  parties  never  agreed  upon  the  amonnt 
wbich  the  defendant  ought  to  pay,  or  what 
proportion  of  the  expense  Incurred  by  plain- 
tiffs in  draining  the  mine  should  be  paid  by 
the  defendant.  The  manager  last  above  re- 
ferred to  denied  that  he  ever  promised  to  pay 
the  plaintiffs  anything,  or  that  he  ever  con- 
sented to  the  proposition  that  the  company 
ODght  to  pay  any  sum  whatever  on  account 
of  the  claim  of  plaintiffs  that  they  were 
draining  the  mine,  and  denied  that  he  had 
any  authority  to  enter  into  an  agreement 
with  the  plaintiffs  with  respect  to  drainage. 
There  was  other  testimony  bearing  on  the 
question  of  the  contract  claimed  by  plaintiffs 
to  have  been  made  with  the  defendant,  but 
not  of  a  character  which  would  aid  a  dis- 
cussion of  the  questions  raised  by  counsel 
for  appellant.  After  the  conversation  last 
above  referred  to,  the  plaintiffs  continued  to 
pump  water  as  before  until  long  after  Octo- 
ber 23,  1883,  but,  as  this  case  was  com- 
menced about  that  time,  the  pumping  subse- 
quent to  that  date  Is  not  involved.  The  de- 
fendant worked  its  property  continuously  be- 
tween July  23,  1891,  and  October  23,  1893. 
Daring  this  period  the  expense  Incurred  by 
plaintiffs  In  pumping  was  $2,000  per  month. 
This  fact  is  practically  undisputed.  The  tes- 
timony clearly  supports  the  findings  of  the 
court  that  the  mines  of  the  parties  had  a 
common  drainage,  and  that  plaintiffs,  by 
draining  their  property,  drained  the  mine  of 
defendant 

In  so  far  as  any  argument  is  based  upon 
the  assumption  that  the  testimony  is  insuffi- 
cient to  establish  the  contract  pleaded,  be- 
cause contradicted  either  directly  or  by  cir- 
cumstances called  to  our  attention,  it  is  suffi- 
cient to  say  that  these  were  matters  for  the 
trial  court  to  consider,  and  its  finding  on  the 
issue  of  the  making  of  the  contract,  being  in 
favor  of  plaintiffs  on  conflicting  testimony, 
will  not  be  disturbed  on  appeal  when  there 
1b  sufficient  evidence  to  support  it.  The  tes- 
timony on  the  part  of  plaintifb  was  certainly 
sufficient  from  which  to  Infer  that  the  de- 
fendant did  promise  to  pay  them  something 
on  account  of  the  pumping  operations,  and 
therefore  supports  the  finding  of  the  court  on 
the  subject  of  the  contract,  unless,  for  one  or 
more  of  the  other  reasons  urged  by  counsel, 
the  promise  made  by  the  defendant,  as  claim- 
ed by  plaintiffs,  cannot  be  upheld. 

The  contract  declared  upon,  we  have  al- 
ready indicated,  was  not  subject  to  an  attack 
on  the  ground  of  uncertainty,  and  It  remains 


to  determine  whether 'the  witness  for  plain- 
tiffs has  stated  a  contract  sufficiently  defi- 
nite and  certain  to  be  enforced.  The  lan- 
guage of  the  promise  was  to  pay  what  was 
Just  and  fair.  It  is  urged  that  this  is  so 
vague,  indefinite,  and  uncertain  that  it  is 
impossible  to  ascertain  bow  much  was  to  be 
paid,  or  what  proportion  of  the  expense  of 
pumping  the  defendant  should  discharge.  In 
ascertaining  what  the  parties  really  meant  to 
agree  to  by  virtue  of  the  contract,  the  first 
point  to  consider  is  what  they  meant,  under- 
stood, and  Intended  by  the  words  employed; 
and,  as  an  aid  to  this  end,  the  facts  ard  cir- 
cumstances surrounding  the  transaction  at 
the  time  the  contract  was  made  may  be  tak- 
en into  consideration.  The  promise  of  the 
defendant  to  pay  what  was  fair  does  not  of 
Itself  determine  the  amount  which  it  s.  /Uld 
pay,  or  what  proportion  of  the  expense  of 
drainage  should  be  borne  by  It.  When,  how- 
ever, the  conditions  under  which  the  promise 
was  made  are  taken  into  consideration,  it  can 
readily  be  ascertained  what  it  should  do  by 
virtue  of  such  promise,  and  that,  in  the  cir- 
cumstances of  this  case,  must  be  taken  to  be 
what  the  parties  meant  by  the  expression 
"pay  what  was  fair."  Plaintiffs  and  defend- 
ant were  both  engaged  in  operating  mines 
having  a  common  drainage.  The  plaintiffs 
were  bearing  all  the  expense  of  such  drain- 
age. For  a  long  time  they  had  endeavored 
to  obtain  a  promise  from  the  defendant  to 
pay  its  Just  proportion  of  this  expense.  Had 
plaintiffs  not  been  operating  their  mines,  and 
the  defendant  had  operated  its  property,  it 
would  have  been  compelled  to  hoist  the  wa- 
ter which  the  plaintiffs  pumped.  The  plain- 
tiffs, when  the  defendant  took  no  steps  to 
take  care  of  the  water  common  to  all  the 
properties,  were  compelled.  In  order  to  work 
their  mines,  to  pump  the  water  resulting 
from  the  common  drainage.  The  whole  of 
this  expense  was  thus  thi-own  upon  them,  al- 
though by  their  operations  the  defendant  was 
Just  as  much  benefited  as  they,  by  being  en- 
abled to  work  its  property  below  the  water 
level,  and  in  fact  did  so.  Both  were  therefore 
equally  benefited,  and  the  defendant  should 
bear,  as  stated  In  the  contract  pleaded,  "Its 
Just  and  proper  proportion  of  the  said  cost  of 
drainage,"  or,  as  teatlfled  by  the  witness, 
"what  was  Just  and  fair."  In  such  circum- 
stances, the  cost  of  such  drainage  should  be 
divided  In  proportion  to  the  benefits  derived 
therefrom,  which  would  be  one-half  each, 
and  that,  therefore,  is  the  meaning  which 
must  be  imputed  to  the  words  which  they 
employed  In  their  contract  with  respect  to 
what  the  defendant  should  pay. 

When  the  plaintiff  who  testified  and  the 
manager  of  the  company,  aliout  September, 
1893,  were  discussing  the  subject  of  drDiii- 
age.  It  Is  plain  from  the  statements  of  the 
former  that  they  had  in  mind  the  question 
of  compensation  for  the  drainage  of  the 
mine  of  defendant,  past  as  well  as  future. 
Plaintiffs  had  then  been  draining  the  several 
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properties  for  over  two  years,  and  during 
that  period  bad  at  various  times  endeavored 
to  effect  some  definite  arrangement  with  the 
defendant  to  pay  Its  part  of  the  expense  and 
cost  of  drainage  by  which  the  defendant  was 
benefited,  so  that  the  statement  attributed 
to  the  manager,  to  the  effect  that  his  com- 
pany was  considering  what  it  would  pay,  that 
It  would  do  what  was  fair,  and  he  could  'say 
It  would  pay  what  was  right,  clearly  includ- 
ed drainage  prior  as  well  as  subsequent  to 
that  time.  Plaintiffs  continued  their  pump- 
ing operations  after  that  date.  Of  this  the 
defendant  has  had  the  benefit.  The  consid- 
eration which  the  defendant  has  thus  accept- 
ed went  to  the  entire  undertaking  upon  Its 
part,  and  rendered  it  liable  to  pay  Its  pro- 
portion of  the  expense  of  pumping  perform- 
ed before  as  well  as  after  its  promise.  The 
rendition  of  services  in  consideration  of  a 
promise  to  pay  for  them,  as  well  as  those  per- 
formed prior  to  the  promise,  is  a  sufficient 
consideration  to  uphold  a  promise  to  pay  for 
the  latter.  Irwin  v.  Locke,  20  Colo.  148,  36 
Pac.  898;  Roberts  T.  Oriswold,  35  Vt  496. 
84  Am.  Dec.  641. 

The  fact  that  the  defendant  had  no  control 
over  the  pumping  operations  of  plaintiffs 
would  not  prevent  it  from  entering  Into  a 
binding  arrangement,  the  purpose  of  which 
was  to  have  such  pumping  operations  carried 
on  for  Its  benefit.  That  this  arrangement 
does  not  appear  to  have  contemplated  that 
the  drainage  should  be  performed  by  plain- 
tiffs for  any  particular  length  of  time  in  the 
future,  or  that  by  the  agreement  claimed  on 
the  part  of  plaintiffs  there  was  no  mutoality, 
does  not,  for  the  reasons  we  have  already 
given,  relieve  the  defendant  from  the  obliga- 
tions imposed  uiwn  it  by  virtue  of  such  pump- 
ing. The  plaintiffs  continued  to  drain  the 
mine  of  the  defendant  after  the  promise 
made  by  its  manager,  and  it  remains  for 
the  defendant  to  make  good  its  promise  by 
paying  what  it  agreed  in  consideration  of  the 
services  performed  by  the  plaintiffs. 

The  agents  of  the  defendant  with  whom 
plaintiffs  discussed  the  question  of  drainage 
were  in  the  active  management  and  control 
of  its  property.  Its  mining  operations  were 
being  carried  on  under  their  direction.  The 
agent  with  whom  the  witness  Reed  talked  in 
September,  1893,  testified  at  the  trial  that  he 
had  no  authority  to  enter  into  a  contract  rel- 
ative to  drainage.  This,  however,  is  imma- 
terial. He  does  not  pretend  to  have  made 
any  such  statement  to  the  witness  at  the 
time  of  the  conversation  referred  to.  In  car- 
rying on  mining  operations  through  a  shaft, 
the  water  in  a  mine  must  be  kept  out;  oth- 
erwise the  property  cannot  be  operated  be- 
low the  water  level.  The  defendant  was 
working  its  property  below  that  level.  It 
appears,  then,  that  provision  for  the  drainage 
of  its  property  was  one  of  the  matters  which 
the  manager  of  the  defendant  must  neces- 
sarily have  had  authority  to  arrange  for,  and 
it  is  therefore  estopped  from  now  claiming 


that  the  agent  had  no  such  authority.  Par- 
ties dealing  with  a  corporation  have  the  right 
to  assume  and  act  upon  the  presumption,  in 
the  absence  of  notice  to  the  contrary,  ttiat 
the  authority  of  Its  agent  with  respect  Ho  its 
affairs  extends  to  those  matters  which,  from 
the  nature  and  scope  of  his  employment,  it 
would  be  necessary  for  him  to  exercise  in 
order  to  carry  on  the  business  of  his  principal 
of  which  he  is  in  charge.  Robt.  K.  Lee  S.  M. 
Co.  v.  O.  &  O.  S.  &  R.  Co.,  16  Colo.  118,  26 
Pac.  326. 

Errors  are  assigned  on  the  admission  of  al- 
leged incompetent  testimony  which  it  Is 
claimed  was  not  material  to  the  issue  of  the 
cost  of  drainage.  The  testimony  as  to  what 
was  the  actual  expense  of  carrying  on  the 
pumping  operations  was  not  disputed.  From 
this  it  appears  that  the  actual  expense  of 
such  operations  was  not  less  than  $2,000  per 
month.  The  testimony  admitted  over  the  ob- 
jection of  defendant,  which  it  is  claimed 
was  incompetent,  could  not  in  the  slightest 
degree  have  affected  the  finding  of  the  court 
as  to  what  the  expenses  were  per  month 
which  the  plaintiffs  incurred  on  account  of 
drainage,  so  that,  although  the  testimony  ob- 
jected to  may  have  been  incompetent  or  irrel- 
evant, inasmuch  as  it  affirmatively  appears 
that  its  reception  could  not  have  Influencea 
the  court  in  its  findings  on  the  issue  of  the 
pumping  expenses,  or  any  other  issue  in  the 
case,  it  was  harmless  error. 

The  judgment  of  the  district  court  Is  a.t- 
firmed.    Affirmed. 

On  Petition  for  Rehearing. 

(June  20,  1904.) 

In  support  of  a  petition  for  rehearing.  It  Is 
urged  that  the  agent  of  the  defendant  wbo 
promised  to  pay  for  the  pimiping  had  au- 
thority only  with  respect  to  the  current  af- 
fairs of  the  company,  and  no  authority  as  to 
matters  which  were  past  For  the  past 
pumping,  standing  alone,  this  proposition 
might  be  correct,  but,  in  view  of  the  fact 
that  this  agent  had  anthority  generally  to 
contract  for  the  drainage  of  the  company's 
mine,  he  would  have  the  right,  in  the  absence 
of  any  notice  to  the  plaintiffs  to  the  contrary, 
to  arrange  for  those  matters  in  the  past 
which  were  part  of  the  consideration  for  a 
continuance  of  the  pumping  operations  in  the 
future.  In  this  connection  it  is  urged  that  no 
facts  were  established  which  would  estop 
the  mining  company  from  claiming  that  Its 
agent  did  not  have  anthority  to  arrange  for 
the  payment  of  the  drainage  of  its  mine. 
The  expression  that  the  company  is  now  es- 
topped from  asserting  that  its  agent  did  not 
have  authority,  as  stated  in  the  opinion,  does 
not  refer  to  what  is  ordinarily  known  as  an 
"equitable  estoppel."  The  rule  seems  to  be, 
generally,  that  it  would  not  be  In  accordance 
with  Justice  or  business  interests  to  allo-vr 
corporations  to  deny  the  authority  of  agents 
acting  within  the  apparent  scope  of  tbeir  au- 
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thority,  or  to  repudiate  <K>ntractB  made  by 
them,  which  from  their  relation  to  the  com- 
pany they  apparently  have  antbority  to 
make.  Crowley  v.  Genesee  Mia.  Co.,  65  Cal. 
273. 

It  18  again  urged  that,  because  the  plain- 
tiffs entered  Into  no  arrangement  to  continue 
the  pumping  for  a  definite  length  of  time  In 
the  future,  there  was  no  consideration  for 
the  promise  to  pay  for  the  past  drainage.  In 
Loomis  T.  Newhall,  16  Pick.  150,  it  was  held 
that  an  entire  promise  founded  partly  upon 
a  past  and  executed  consideration,  and  partly 
upon  an  executory  consideration.  Is  supported 
by  the  latter.  Where  there  Is  a  request  to 
continue  services  of  a  character  theretofore 
rendered,  the  continuance  of  such  services  is 
a  sutHcient  consideration  to  support  a  promise 
to  pay  for  those  r«idered  prior  to  such  re- 
quest. 6  Enc.  of  Law  (2d  Ed.)  694;  Wolford 
T.  Powers,  85  Ind.  294,  44  Am.  Rep.  16. 

Counsel  for  the  defendant,  In  arguing  this 
qnestion,  liken  the  promise  upon  which  plain- 
tiffs rely  to  support  their  recovery  for  the 
value  of  past  pumping  to  promises  of  for- 
bearance, and  contend  that  in  such  cases  the 
promise  is  without  consideration  unless  a 
deflnite  period  of  forbearance  is  fixed.  We 
do  not  think  the  doctrine  announced  in  such 
cases  is  altogether  applicable,  because  it  re- 
fers generally  to  the  rights  of  third  parties 
who  derive  no  direct  benefit  from  the  prom- 
ise. The  authorities,  however,  on  tUfl  ques- 
tion, appear  to  be  confilctlng,  but  the  later 
cases  would  indicate  that,  where  no  time  is 
mentioned,  a  reasonable  time  will  be  Implied, 
and  this  is  held  to  be  a  sufficient  considera- 
Uoo.  Anson  on  Contracts  (2d  Am.  Ed.)  98 
(•75);  1  Parsons  on  Contracts  (8th  Ed.)  458 
(•442);  9  Cyc.  344;  Calkins  v.  Chandler,  36 
Mich.  320,  24  Am.  Bep.  593.  Applying  this 
rale,  no  fact  is  called  to  our  attention  wliich 
would  Justify  us  in  holding  that  the  plalntHfs 
did  not  continue  their  pumping  operations 
for  a  reasonable  length  of  time  after  the 
promise  to  pay  for  the  past  as  well  as  the 
fntnre  pumping  was  made,  inasmuch  as  It 
appears  from  the  testimony  that  such  pump- 
ing operations  were  continued  for  at  least 
30  days  after  this  promise.  In  fact,  we  think, 
from  a  further  examination  of  the  record, 
that  the  promise  was  probably  made  several 
months  prior  to  the  date  suit  was  com- 
menced. Aside  from  these  reasons,  it  ap- 
pears to  us  that  there  are  other  grounds  suf- 
ficient to  support  the  Judgment,  which,  how- 
ever, have  not  been  discussed  by  counsel. 

Negotiations  were  opened  between  the  par- 
ties shortly  after  the  defendant  commenced 
the  operation  of  its  mine,  and,  while  no  def- 
inite promise  appears  to  have  been  made  un- 
til some  time  after,  it  might  well  be  said  that 
this  promise  was  but  a  consummation  of  the 
arrangement  which  the  parties  originally 
contemplated  should  be  made. 

On  the  subject  of  variance,  it  is  sufficient 
to  say  that  the  question  was  not  raised  be- 
)o«,  and  for  that  reason  it  will  not  be  con- 


sidered on  appeal.    King  t.  De  Ooursey,  8 
Colo.  463.  9  Pac.  31;    Smith  v.  Boe,  7  Colo. 
95,  1  Pac.  909;   Oolo.  Mortg.  Co.  v.  Beea,  21 
Colo.  435,  42  Pac.  42. 
The  petition  for  rehearing  la  denied. 

S2  Ck>lo.  500 

BAEB  BBOS.  LAND  ft  CATTLE  CO.  v. 

WILSON  et  al. 
(Supreme  Court  of  C!olorado.    June  6,  1904.) 

WATEB  BIOnia—IBBIOATION— APPEAL— ALLOW- 
ANCE—OBOBB—SEBVICE  AND  PUBLICATION— 
FBOOF— EXTENSION  OF  TIME— SUPBEME  COUBT 
—  JUBISOICTION  —  AHENOUENT  Of  TBAN- 
8CBIPT. 

1.  Where  material  matter  has  been  omitted 
from  the  transcript  on  appeal,  permission  may 
l>e  obtained  to  withdraw  the  transcript  for  cor- 
rection by  the  trial  court,  or  an  order  may  be 
made  allowing  a  supplemental  transcript  to  be 
filed  to  perfect  the  record. 

2.  Mills'  Ann.  St.  S  2432,  requires  proof  of 
the  service  and  publication  of  the  order  allow- 
ing an  appeal  in  proceedings  to  determine  the 
priorities  of  rights  to  the  use  of  water  tor  ir- 
rigation to  l>e  made  within  60  days  after  the 
order  is  granted,  and,  if  not  so  filed,  the  Su- 
preme Court  shall,  on  motion  of  the  appellee 
at  any  time  after  default  in  the  filing  of  proof, 
and  before  such  proof  shall  be  filed,  dunuiss 
the  appeal.  Held,  that  such  section  was  man- 
datory, and  that  the  Supreme  Court  had  no 
power  to  extend  the  time  for  the  filing  of  such 
proof. 

Appeal  from  District  Court,  Bio  Blanco 
County;   John  T.  Shumate,  Judge. 

Action  between  the  Baer  Bros.  Land  ft 
Cattle  Company  and  H.  T.  Wilson  and  others. 
From  a  Judgment  in  favor  of  the  latter,  the 
former  appeals.  On  motion  to  amend  the 
transcript  and  to  extend  the  time  for  filing 
proof  of  service  and  publication  of  order  al- 
lowing appeal.  First  motion  granted,  second 
denied. 

C  W.  Darrow,  tor  appellant. 

CAMPBELL,  J.  The  motion  has  a  two- 
fold object:  First,  to  amend  the  transcript; 
second,  to  extend  the  time  for  filing  proof 
of  service  and  publication  of  order  allow- 
ing the  appeal.  As  the  second  ground  pre- 
sents :.  1  important  question  of  practice,  our 
conclusion  should  be  embodied  in  an  opinion 
as  a  precedent  in  similar  cases. 

1.  Leave  under  the  first  ground  of  motion 
Is  almost  as  a  matter  of  course.  The  proper 
practice,  however.  Is  not  for  this  court  to 
order  omitted  parts  of  the  record  to  be  In- 
serted in  a  transcript.  Permission  may  be 
given  to  withdraw  the  transcript  for  correc- 
tion by  the  trial  court,  or  an  order  made 
allowing  a  supplemental  transcript  to  be  filed 
to  perfect  the  record.  Appellant  may  file  a 
supplemental  transcript  containing  the  por- 
tions of  the  record  which  It  alleges  have  by 
inadvertence  been  omitted,  subject,  of  course, 
to  the  right  of  appellees  to  make  their 
objections. 

2.  The  Judgment   sought   to   t>e  reviewed 

f  L  See  Appeal  and  Error,  voL  Ik  Cent  Qlc.  |  2(31. 
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seems  to  have  been  entered  under  tbe  general 
irrigation  statutes  enacted  for  the  purpose 
of  settling  tbe  priorities  of  right  to  the  use 
of  water  for  irrigation.  These  statutes  fur- 
nish a  special  procedure,  which  embraces 
specific  provisions  for  perfecting  an  appeal. 
Section  2432,  Mills'  Ann.  St,  requires  that 
proof  of  the  service  and  publication  of  the 
order  allowing  tbe  appeal  shall  be  filed  with 
the  clerk  of  tbe  Supreme  Court  within  60 
days  after  the  order  Is  made,  and,  if  not 
so  filed,  tbe  Supreme  Court  shall,  on  motion 
of  the  appellee  at  any  time  after  such  de- 
fault in  filing  of  proof  and  before  such  proof 
shall  be  filed,  dismiss  the  appeal. 

We  cannot  grant  the  extension.  The  pro- 
vision as  to  time  is  mandatory.  Needle 
Ro<*  D.  Co.  v.  Crawford-Clipper  D.  Co.  (Colo. 
Sup.)  75  Pac.  424.  While  the  mere  failure 
of  appellant  to  file  the  proof  within  60  days 
after  the  order  of  allowance  is  made  does 
not  Ipso  facto  work  a  dismissal  of  the  appeal, 
yet  if  appellees  should  Interpose  a  motion  to 
dismiss  after  such  default,  and  before  such 
proof  Is  filed,  this  court  would  be  obliged  to 
grant  it;  and  if  we  sbonld  allow  the  exten- 
sion of  time  asked  for  it  might  cut  off  the 
absolute  right  of  appellees  to  have  the  appeal 
dismissed  for  noncompliance  by  appellant 
with  a  mandatory  provision  of  a  statute. 

The  motion  as  to  the  first  ground  Is  al- 
lowed, and  as  to  the  second  denied. 

32  Colo.  522 

ROOSB  V.  GOVB. 
(Supreme  Court  of  Colorado.    March  7,  1904.) 

EXECUTION— BALES— BEDEMPTION    BT    CBEOrrOB 
—EFFECT— OBJECTIONS. 

1.  Where,  pending  advertigement  of  real  es- 
tate for  sale  under  an  execution,  the  owner  con- 
veyed the  same  to  plaintiff,  who  made  no  effort 
to  redeem  within  the  six  months  allowed  by  2 
Mills'  Ann.  St.  §  2547,  and  aftpr  the  expiration 
of  audi  period  a  judgment  creditor  of  plaintiff'g 
grantor  redeemed,  as  authorized  by  section  2548, 
and  the  party  entitled  to  the  redemption  money 
accepted  the  same,  whereupon  the  property  was 
again  offered  for  gale  under  an  execution  in 
favor  of  the  redeeming  creditor,  and  a  sheriff's 
deed  was  issued  to  him  for  the  cost  of  redemp- 
tion, plaintiff  was  not  entitled  to  object  to  the 
latter  8  purchase  on  the  groand  that  the  judg- 
ment under  which  he  redeemed  was  invalid. 

On  Rehearing. 

2.  A  redemption  from  an  execution  sale  by  a 
judgment  creditor  does  not  vacate  the  sale,  out 
operates  to  transfer  to  such  creditor  the  rights 
of  the  creditor  from  whom  he  redeems,  pro- 
viding the  redeeming  creditor  is  entitled  to  do 

80. 

Appeal  from  District  Court,  Boulder  Coun- 
ty; Christian  A-  Bennett,  Judge. 

Action  by  Mary  Roose  against  F.  E.  Gove. 
From  a  Judgment  in  favor  of  defendant, 
plaintiff  appeals.    Affirmed. 

T.  M.  Robinson,  John  R.  Smith,  and  O.  A. 
Johnson,  for  appellant.  Young  &  Luthe,  for 
appellee. 

f  2.  Sea  Execution,  voL  21,  Cent  Oig.  i  881. 


GABBERT,  O.  J.  Appellant  brought  an 
action  to  quiet  title  to  a  tract  of  land.  Ap- 
pellee answered,  setting  up  title  by  virtue  of 
a  shwifTs  deed.  To  this  the  appelltint  re- 
plied, attacking  the  validity  of  such  deed. 
The  Issues  were  found  in  favor  of  the  defend- 
ant, and  a  decree  rendered  quieting  tbe  title 
In  him.    The  plaintiff  appeals. 

Several  Important  questions  are  argued, 
but  the  only  one  necessary  to  consider  is 
whether  or  not  plaintiff  can  be  beard,  on  tbe 
propositions  on  which  she  relies,  to  question 
the  deed  under  which  the  defendant  deraigns 
title  or  tbe  proceedings  which  led  up  to  its 
Issuance.  One  Charles  B.  Huggins  was  tbe 
owner  of  tbe  prc^erty.  Pending  its  adver- 
tisement under  execution  Huggins  conveyed 
to  the  plaintiff.  No  redemption  from  the  ex- 
ecution sale  was  made  by  either  plaintiff  or 
her  grantor  during  the  six  months  following 
the  execution  sale.  After  that  period  one 
Bergland,  a  Judgment  creditor  of  Huggins, 
redeemed  from  the  sale  in  the  manner  deaig- 
naied  by  section  2548,  2  Mills'  Ann.  St.,  and 
the  sheriff  again  offered  the  property  for  sale 
under  the  execution  In  favor  of  the  redeem- 
ing creditor,  as  provided  by  this  secticxi. 
There  being  no  bid  in  excess  of  the  cost  <^ 
redemption,  a  sheriff's  deed  was  issued  to 
Bergland  in  conformity  with  the  provisions 
of  section  2549,  Id.  The  latter  subsequently 
conveyed  to  the  defendant.  The  money  paid 
the  sheriff  to  effect  tbe  redemption  was  ac- 
cepted by  the  party  entitled  thereto.  The 
validity  of  the  original  sale  is  not  questioned, 
but  plaintiff  attacks  the  validity  of  the  Judg- 
ment under  which  Bergland  redeemed  and 
the  regularity  of  the  proceedings  thereunder. 
She  cannot  raise  these  questions.  Tbe  Judg- 
ment debtor  bad  no  right  to  redeem  after  the 
expiration  of  six  months  from  the  date  of 
sale.  Section  2547,  Id.  Plaintiff,  as  his  gran- 
tee, was  subrogated  to  his  rights,  but  they 
are  no  different  from'  those  of  her  g^rantor. 
Finch  V.  Turner,  21  Colo.  287,  40  Pac.  565. 
The  only  person  affected  by  the  redemption 
has  recognized  its  validity.  Plaintiff  no  long- 
er had  any  such  interest  In  the  question  of 
redemption  as  entitled  her  to  raise  any  ob- 
jection on  that  score.  Hence,  whether  the 
Judgment  under  which  Bergland  redeemed 
was  valid,  or  tbe  proceedings  thereunder  reg- 
ular, does  not  concern  the  plaintiff;  for  she 
was  not  injured  by  the  Judgment  or  sale 
thereunder,  which  she  now  seeks  to  attack. 
As  against  her.  In  these  circumstances,  the 
sheriff's  deed  is  valid,  and  vested  the  title 
to  the  premises  in  Bergland,  who  has  convey- 
ed to  the  defendant.  When  tbe  grantee  of  a 
Judgment  debtor  fails,  within  the  time  pre- 
scribed by  law,  to  exercise  the  statutory 
right  to  redeem  lands  from  an  execution  sale 
in  all  respects  valid,  be  cannot  question  the 
validity  of  a  redemption  from  such  sale  by 
a  Judgment  creditor  of  the  debtor,  or  tbe  titfe 
acquired  by  virtue  of  a  sale  In  pursuance  of 
such  redemption,  when  the  party  entitled  to 
tbe  redemption  fund  has  accepted  it.   Massey 
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T.  Westcott,  40  m.  160;  Tozarth  v.  Largent; 
128  111.  96,  21  N.  E.  218;  Rush  y.  Mitchell,  71 
Iowa,  333,  32  N.  W.  367. 

The  Jodgment  of  the  district  court  Is  af- 
firmed. 

Affirmed. 

STEELE,  J.,  not  sitting. 

On  Rehearing. 
(June  20,  1901.) 

PER  CURIAM.  Further  consideration  of 
the  case  has  not  changed  our  coDclusion.  In 
tlie  Illinois  cases  cited,  expressions  are  found 
which  certainly  support  the  view  that  plain- 
tiff conid  not  raise  the  question  respecting 
the  validity  of  the  Judgment  under  which 
Bergland  redeemed.  In  addition  we  now  cite 
Pearson  y.  Pearson,  131  111.  464,  23  N.  E. 
418,  in  which  it  was  held  (quoting  the  sylla- 
bus): "It  matters  not  whether  a  party  baa 
the  right  to  redeem  from  a  sheriff's  sale  of 
land  as  a  Judgment  creditor  or  not,  if  the 
parcliaser  at  such  sale  accepts  the  redemp- 
tion money.  Such  acceptance  terminates  all 
the  rights  of  the  purchaser  to  the  land,  and 
no  one  else  can  question  the  validity  of  the 
redemption."  In  Hare  v.  Hall,  41  Arlc.  372, 
it  was  held  that  a  Judgment  creditor,  whose 
Judgment  was  void,  who  redeemed  land  of 
the  Judgment  debtor  from  sale  under  a  prior 
Jndgment,  with  the  consent  of  the  purchaser, 
and  received  a  sheriff's  deed  therefor,  ob- 
tained good  title  to  the  land.  There  are  cases 
from  the  Supreme  Court  of  Illinois,  referred 
to  by  counsel,  which  do  not  appear  to  be  al- 
together harmonious  with  these  cases,  and 
which  hold  that  a  redemption  made  by  a 
Judgment  creditor,  in  order  to  be  available 
under  his  statutory  right  to  redeem,  must  be 
under  a  valid  Judgment  and  valid  execution, 
and  that  the  acceptance  of  the  redemption 
money  by  the  purchaser  under  the  Judgment 
sale  redeemed  from  does  not  change  this  rule. 
Such  is  the  holding  in  Meyer  v.  Mintonye, 
106  111.  414.  The  court,  however,  In  that 
case,  says  that  this  doctrine  has  become  a 
rule  of  property  in  that  state,  and  it  Is  now 
too  late  to  question  it. 

An  analysis  of  the  statutes  relative  to  exe- 
cution sales  will  serve  to  further  demonstrate 
that  the  conclusion  originally  announced  la 
correct.  The  Judgment  debtor  is  given  six 
months  after  date  of  sale  within  which  to  re- 
deem. After  that  period  Judgment  creditors 
are  the  only  persons  who  may  redeem;  so 
It  necessarily  follows  that  the  Judgment  debt- 
or, not  having  any  right  of  redemption,  can- 
not question  subsequent  proceedings  which 
do  not  affect  his  rights.  True,  he  Is  not  di- 
vested of  the  legal  title  until  a  sheriff's  deed 
Issues;  but,  after  the  period  of  redemption 
has  expired,  the  only  question  open  is,  to 
whom  shall  such  deed  issue?  The  only  per- 
son who  can  raise  that  question  is  the  holder 
of  the  certificate  of  sale  from  which  redemp- 
tion was  made,  because  no  other's  rights  are 
Colo.Rep.  73-77  P.— 31 


affected  by  its  issuance.  He  may  waive  this 
right,  but  that  Is  not  a  waiver  of  which  the 
debtor  can  c<Huplaln  or  take  advantage.  The 
redemption  by  a  Judgment  creditor,  the  sale 
under  his  execution,  and  issuance  of  deed 
thereon  deprives  the  Jndgment  debtor  of 
nothing  which  he  otherwise  would  have  had. 
Smith  V.  Mace,  137  111.  68,  26  N.  E.  1092.  In- 
ferentially,  Finch  v.  Turner,  supra,  sustains 
these  views.  It  was  there  held  that  as  to  the 
Judgment  debtor  the  deed  may  issue  at  any 
time  after  the  expiration  of  six  months. 
While  such  deed  would  be  premature  as 
against  judgment  creditors,  that  is  not  a 
matter  of  which  the  Judgment  debtor  can 
complain,  because  bis  right  of  redemption 
has  expired,  and  upon  the  Issuance  of  a  sher- 
iff's deed,  based  on  the  original  sale,  his 
rights  in  the  property  have  terminated. 

The  effect  of  a  redemption  from  an  execu- 
tion sale  by  a  Judgment  creditor  Is  not  to 
vacate  the  sale  and  set  It  aside,  as  though 
tie  redemption  had  been  made  by  the  debtor, 
but  it  operates  to  transfer  to  the  creditor  re- 
deeming the  lights  of  the  creditor  from  whom 
he  redeems,  provided,  of  course,  that  the 
creditor  redeeming  has  the  right  to  do  so. 
8  Freeman  on  Executions  (3d  Ed.)  p.  1884,  t 
821.  If,  however,  the  holder  of  the  certifi- 
cate of  sale  accepts  the  redemption  money, 
the  rights  of  the  creditor  redeeming  are  the 
same  as  though  his  redemption  was  in  all 
respects  valid.  In  re  Opening  of  Eleventh 
Ave.,  81  N.  Y.  436. 

The  Judgment  of  the  district  court  will 
stand  affirmed. 

Affirmed. 

STEELE,  J.,  not  participating. 


32  Colo.  483 

STBATTON'S    INDEPENDENCE,    Limited, 

et  al.  V.  MIDLAND  TERMINAL 

RY.  CO.  (two  cases).* 

(Supreme  Court  of  CJolorado.    June  6,  1904.) 

BAHAOADS— BIOHT  OF  WAT— flWrTOH  TRACKS — 
LICENSES  —  BEVOCATION  —  APPEAI/— PABTIES 
— ^FBEEHOLD   —   TBANSCBIPT   —   OMISSIONS   — 

AMENDMENT. 

1.  The  omission  from  the  transcript  in  the 
Supreme  Court  of  the  appeal  bond  and  indorse- 
ments, showing  the  date  of  filing  and  approval, 
may  be  supplied  by  a  supplemental  transcript, 
showing  that  such  bond  was  In  fact  filed  and 
approved  within  the  time  fixed  by  the  trial 
court. 

2.  Where,  under  Mills'  Ann.  Code,  {  400,  pro- 
viding that,  where  a  decree  has  been  rendered 
against  two  or  more  persons,  either  may  re- 
move the  suit  to  the  Supreme  Court,  and  for 
such  purpose  may  use  the  names  of  all  the 
parties,  it  necessary,  a  mining  company  could 
have  appealed  from  an  entire  judgment  against 
it,  granting  complainant  the  right  to  relay  a 
switch  track,  and  permanently  enjoining  both 
the  mining  company  and  another  railway  com- 
pany, which  was  made  a  party  to  tile  proceed- 
ings, from  interfering  therewith,  or  with  com- 
plainant's reoccupation  of  such  tra<^,  and  in  so 
doing  might  have  used  the  name  of  the  railroad 

*Rehearlos  denied  June  27,  1901. 
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flompany  m>  enJoiuMl,  eren  n  toe  Uttar  had  not 
Joined  m  the  appeal,  It  waa  no  objection  that 
the  appeal  taken  was  on  behalf  of  the  minins 
company  and  the  railway  company  Jointly,  and 
that  no  jud^ent  affecting  tne  rigfata  of  the 
defendant  railway  company  had  been  rendered. 

St.  Where  a  railway  company.  Joined  aa  a  de- 
fendant in  a  suit  to  restrain  interference  with 
complainant's  switch  track,  was  enjoined  b] 
the  decree  from  entering  into  an  arrangement 
with  its  codefendant  granting  it  an  easement 
over  the  latter's  land  for  the  use  of  a  switch 
track,  a  freehold  was  involved,  entitling  such 
railway  company  to  appeal  front  the  decree  to 
the  Supreme  Coart. 

4.  Where,  on  the  request  of  a  mining  com- 
pany, complainant  railroad  company  construct- 
ed a  switch  trade  over  the  mining  company's 
land  to  its  ore  and  coal  bins,  withoot  any  com- 
pensation being  paid,  or  any  agreement  being 
made  that  the  license  to  maintain  the  track 
should  continue  for  any  definite  length  of  time, 
and  it  was  never  intended  that  the  track  should 
be  extended  beyond  the  limits  of  the  mining 
company's  property,  and  It  was  never  extended 
beyond  sndi  limit,  nor  intended  to  be  used, 
except  in  connection  with  the  business  of  the 
mining  company,  the  railroad's  license  to  main- 
tain the  track  was  revocable  at  the  option  of 
the  grantor. 

Appeal  from  DlBtrlct  Oonrt,  Teller  Connty ; 
WillUm  P.  Seeds,  Judge. 

Consolidated  actions  by  the  Midland  Ter- 
minal Railway  Company  against  Stratton'a 
Independence,  Limited,  and  others.  From  a 
decree  in  favor  of  complainant,  defendants 
appeaL    BeTersed. 

At  the  written  request  of  Stratton's  Inde- 
pendence, Limited,  a  mining  corporation,  the 
Midland  Terminal  Railway  Company  con- 
structed a  track  to  the  ore  and  coal  bins  'of 
the  former.  This  track  was  constructed  over 
tbe  property  of  the  mining  corporation,  but 
does  not  extend  beyond  the  ore  and  coal  bins 
of  that  company.  Subsequently  the  mining 
company  changed  the  location  of  its  ore  bins, 
and  an  additional  tradi  was  laid  by  the  rail- 
road company  to  these  bins.  This  track 
is  also  wholly  on  tbe  property  of  tbe  min- 
ing company,  and  is  the  particular  subject 
•f  controversy  Involved.  It  does  not  extend 
beyond  these  bins,  and  was  never  used,  or, 
at  least,  was  never  Intended  to  be  used, 
for  any  purpose  except  to  ship  ore  of  the 
mining  company.  After  this  track  was  so 
laid,  tbe  mining  company  wished  to  make  ar- 
rangements whereby  tbe  Colorado  Springs 
ft  Cripple  Creek  District  Railway  Company, 
hereafter  mentioned  as  the  "Short  Line," 
conid  have  tbe  use  of  such  tracks,  so  that 
ore  might  be  shipped  over  that  line,  as  well 
as  tbe  Midland  Terminal.  Not  being  able  to 
effect  such  arrangement  with  tbe  latter  com- 
pany, the  mining  company  took  up  tbe  part 
of  tbe  track  in  controversy,  and  replaced  it 
with  one  of  its  own,  but  connected  it  with  the 
other  track,  built  by  the  Midland  Terminal, 
and  also  made  connection  with  the  Short 
Line,  80  that  this  trade  could  be  used  by  ei- 
ther company.  Later  tbe  Midland  Company 
undertook  to  tear  up  this  track,  but  was  pre- 
vented from  ao  doing  by  tbe  mining  company. 
Tbe  Midland  Company  then  commenced  an 


action  against  the  mining  company  and  the 
Short  Line  to  restrain  them  from  interfering 
with  its  relaying  the  track  over  tbe  line  in 
question,  or  its  operation  when  relald.  Tbe 
mining  company  also  commenced  an  actl4Hi 
to  restrain  tbe  Midland  Company  from  in- 
terfering with  the  track  laid  by  the  mining 
company.  Preliminary  injunctions  were  is- 
sued In  each  case.  The  causes  were  con- 
solidated for  trial,  and  on  the  issues  made 
Judgment  was  rendered  in  favor  of  tbe  Mid- 
land Company,  granting  it  tbe  rigbt  to  relay 
its  track,  and  permanently  enjoining  Inter- 
ference therewith  by  either  tbe  mining  com- 
pany or  the  Short  Line,  or  its  reoccupatlon 
of  tlie  grade  from  which  its  track  had  been 
removed.  The  cause  commenced  by  the  min- 
ing company  was  dismissed.  From  this  Judg- 
ment the  mining  company  and  the  Short 
Line  prayed,  and  were  allowed,  an  appeal 
to  this  court  After  the  cause  was  at  issue 
here,  and  had  been  set  for  oral  argument,  the 
appellee  moved  to  dismiss  the  appeaL  This 
motion  is  based  upon  two  grounds:  (1)  Be- 
cause it  appears  from  the  transcript  that 
appellants  did  not  file  tbe  appeal  bond  A- 
qnlred  by  order  of  tbe  district  court;  and 
(2)  because  tbe  appeal  attempted  to  be  taken 
is  Joint,  and,  so  far  as  the  Short  Line  la  con- 
oomed,  no  Judgment  was  rendered  against 
it,  nor  is  any  question  or  rigbt  involved  af- 
fecting its  rights  which  vests  this  court  with 
Jurisdiction  to  review  the  Judgment  rendered 
against  it  Appellants  then  filed  a  cross- 
motion  for  leave  to  file  a  supplemental  tran- 
script, in  which  motion  tbey  state  that 
through  error  or  mistake  of  tbe  clerk  of  the 
district  court  he  omitted  from  such  tran- 
script a  copy  of  tbe  appeal  bond,  together 
with  the  indorsements  thereon,  showing  the 
date  of  filing  and  approval.  In  support  of 
the  motion  they  tendered  a  supplemental 
transcript,  from  which  it  appears  that  the 
appeal  bond  required  by  order  of  the  district 
court  was  in  fact  filed  and  approved  within 
the  time  fixed  by  such  order. 

Macbeth  &  May,  Robt  G.  Withers,  Lunt, 
Brooks  &  Willcoz,  Thomas,  Bryant  &  Lee^ 
and  Helm  &  Dixon,  for  appellants.  Karl 
O.  Schuyler,  H.  M.  Blackmer,  and  Hairy  T. 
Rogers,  for  appellee. 

OABBERT,  a  3.  (after  stating  tbe  facts). 
The  omission  from  the  transcript  of  record 
lodged  in  this  court  on  appeal  of  the  appeal 
bond  and  indorsements,  showing  the  date  of 
filing  and  approval,  may  be  supplied  by  sup- 
plemental transcript,  showing  that  such  bond 
was  in  fact  filed  and  approved  within  tbe 
time  fixed  by  the  trial  court 

Tbe  action  was  commenced  and  maintained 
by  plaintiff  on  the  theory  that  the  license 
granted  by  the  mining  company  was  irrevo- 
cable. To  this  action  the  Short  Line  was 
made  a  party.  It  appears  from  the  plead- 
ings, as  well  as  tbe  testimony,  that  the  pur- 
pose of  the  mining  company  in  taking  up  the 
track  in  question  and  laying  down  on*  9t 
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its  own  was  to  oonnect  the  Utter  with  tbe 
tracks  of  the  Midland,  as  well  as  tbe  Short 
Line  Companies,  so  tliat  each  might  have 
access  to  the  ore  bins  of  the  mining  com- 
pany. It  appears  that  the  mining  companr 
Intended,  if  it  had  not  in  fact  so  arranged 
with  the  Short  Line,  that  the  latter  should 
hare  tbe  use  of  this  track.  The  purpose  of 
plaintiff  in  making  the  Short  Line  a  party 
was  to  secure  a  judgment  which  would  pre- 
vent it  from  in  any  manner  interfering  with 
plaintiff's  grade  or  track,  which  it  claimed 
the  exclusive  right  to  use  and  control.  The 
Judgment  entered  expressly  inhibits  the 
Short  Line  Company  from  In  any  manner  in- 
terfering with  the  reoccupation  of  tlie  grade 
upon  which  the  Midland  Company  claims  the 
right  to  construct  and  maintain  its  track.  So 
long  as  this  judgment  stands,  the  Sliort  Line 
Company  would  certainly  be  prevented  from 
using  the  track  in  question,  even  though  it 
should  be  held  that  the  mining  company  had 
the  right  to  take  up  the  track  laid  by  the 
Midland  Company  and  construct  one  of  its 
own.  The  mining  company  has  the  right, 
if  entitled  to  lay  and  control  tbe  track  in 
controversy,  to  enter  into  an  arrangement 
with  the  Short  Line  whereby  the  latter  may 
have  the  use  of  such  track.  The  effect  of 
tbe  judgment  is  to  inhibit  the  mining  com- 
pany from  entering  into  such  an  arrange- 
ment with  the  Short  Line,  even  if  the  for- 
mer should  be  decreed  the  right  to  lay  and 
control  its  own  track  over  the  grade  which 
tbe  Midland  Company  claims.  Tbe  mining 
company  is  the  owner  of  the  fee  over  which 
such  track  may  be  constructed,  and  it  has 
the  right  to  have  the  judgment  against  tbe 
Short  Line  reviewed,  because  that  judg- 
ment affects  its  (the  mining  company's)  inters 
est  in  a  freehold.  In  order,  then,  to  have  the 
questions  at  issue  fully  determined,  and  its 
rights  fully  protected  and  adjudicated,  the 
mining  company,  by  virtue  of  section  400 
of  Mills'  Ann.  Code,  could  have  appealed 
from  the  entire  judgment,  and  in  so  doing 
used  the  name  of  the  Short  Line,  even  if  the 
latter  bad  not  joined  in  the  appeal.  The 
Short  Line  is  also  prevented  from  entering 
Into  an  arrangement  whereby  it  could  enjoy 
the  easement  to  wMch  it  is  entitled  by  virtue 
of  an  arrangement  made  or  hereafter  to  be 
entered  into  with  tbe  mining  company,  be- 
cause it  Is  also  enjoined  from  in  any  man- 
ner Interfering  with  the  reoccupation  of  tbe 
grade  claimed  by  the  Midland  Company. 
This  right,  of  witlcb  tbe  Short  Line  is  de- 
prived by  tbe  judgment,  is  an  easement  in 
real  estate,  and  hence,  as  to  it,  a  freehold  is 
also  Involved.  Wyatt  v.  Irr.  Co.,  18  Colo. 
298,  33  Pac.  144,  80  Am.  St.  Rep.  280.  Tbe 
motion  to  dismiss  the  appeal  is  denied. 

As  has  often  been  remarked  in  opinions, 
dlRcussing  the  question  of  whether  or  not  an 
executed  parol  license  which  imposes  a  servi- 
tude on  an  estate  in  lands  Is  revocable  at  tbe 
will  of  the  licensor,  the  authorities  are  con- 
flicting and  irreconcilable.    It  can,  therefore. 


serve  no  useful  purpose  to  nndertaJce  a  dis- 
cussion of  the  various  pn^osltions  under 
which  the  courts  have  reached  opposite  con- 
clusions on  tliat  subject.  The  case  at  bar 
has  peculiar  features,  by  virtue  of  which  our 
conclusion  is  controlled,  which  clearly  dis- 
tinguish it  from  any  case  on  tliat  question  de- 
cided by  this  court  or  the  Court  of  Appeals, 
particularly  Tynon  v.  Despain,  22  Colo.  240, 
43  Pac.  1039,  and  De  Oraffenried  v.  Savage, 
9  Colo.  App.  131,  47  Pac.  902.  Tbe  license 
granted  to  the  Midland  Company  was  lim- 
ited in  the  sense  that  it  could  only  be  enjoy- 
ed in  handling  freight  for  the  mining  com- 
pany. There  was  no  compensation  paid,  or 
exacted,  for  such  license;  no  promise  to  con- 
vey a  right  of  way  over  which  the  track  was 
constructed;  no  promise  that  such  license 
should  continue  for  any  definite  length  of 
time.  The  written  request  to  build  granted 
no  right  to  the  railway  company  different 
Trom  that  which  would  have  passed,  had  the 
request  been  verbal.  The  arrangement  en- 
tered into  was  for  the  mutual  accommoda- 
tion of  tbe  mining  and  railway  companies. 
It  was  never  Intended  that  the  track  in  ques- 
tion should  be  extended  beyond  the  limits  of 
tbe  property  of  the  mining  company,  bm  was 
It  ever  extended  beyond  such  limits;  neither 
was  it  used,  or  Intended  to  be  utilized,  ex- 
cept in  connection  with  the  business  of  tbe 
mining  company.  The  purpose  of  having  tbe 
track  extended  to  the  bins  of  the  mining  com- 
pany was  to  afford  it  better  facilities  for 
transporting  its  ore.  By  building  the  track 
the  Midland  Company  secured  the  transpor- 
tation of  such  ore,  as  well  as  supplies  wlilch 
the  mining  company  shipped  in  for  use  in 
operating  its  mine.  Tbe  Midland  Company, 
therefore,  has  not  been  defrauded  or  misled, 
nor  has  it  expended  money  on  the  faith  of 
tbe  license  granted,  except  so  far  as  by  such 
expenditure  it  expected  to,  and  has,  been 
benefited  by  the  business  obtained  from  the 
mining  company.  The  railway  company  was 
certainly  under  no  obligation  to  maintain  tbe 
track  in  question.  It  could  ttave  removed  it 
at  its  pleasure,  and  the  mining  company 
would  have  had  no  recourse  against  it  for 
any  breach  of  contract  It  is  apparent, 
therefore,  that  there  was  no  contract  mn- 
tually  binding  and  obligatory  upon  each  of 
the  parties;  but  the  arrangnnent  entered  into 
was  only  for  their  mutual  convenience,  so 
long  as  tbe  railroad  company  saw  fit  to  oper- 
ate its  cars  over  tbe  track,  os  the  mining 
company  to  permit  it  to  occupy  its  ground 
tor  the  purpose  of  maintaining  such  track. 
In  such  circumstances  we  are  of  the  opinion 
that  tlie  license  granted  the  Midland  Com- 
pany by  the  mining  company  was  revocable 
at  tbe  will  of  the  latter.  Nat  Stock  Xds.  v. 
Wiggins  Ferry  Co.,  112  III.  384.  64  Am.  Bep. 
243;  Minn.  Mill  Co.  v.  Minn.  A  St  L.  Ry. 
Co.,  51  Minn.  304,  63  N.  W.  639;  Jackson  & 
Sharp  Co.  v.  P.,  W.  &  B.  R.  B.  Co.,  4  Del. 
Ch.  180:  L.  S.  &  M.  S.  By.  Co.  t.  Hoffert,  40 
111.  App.  631, 
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Tbe  JudKment  of  the  district  court  Is  re- 
versed, and  tbe  cause  remanded  tor  furtb^ 
proceedings  In  barmony  with  tbe  views  here- 
in expressed. 

Judgment  reversed. 

STEELE,  J,  not  sitting. 


32  Colo.  502 

BROWNLEE  v.  WILLIAMS  et  al. 

(Supreme  Court  of  Colorado.    June  6,  1901.) 

ADVEBSB    POSSESSION  —  WHAT    CONSTITDTES — 

EBECTION  or  lUPBOVEUENTS— las- 

TAKBN    BOUNOABIES. 

1.  The  making  of  improvements  by  the  owner 
of  land  on  adjoining  land,  under  the  mistaken 
belief  that  he  is  making  them  on  his  own  land, 
does  not  constitute  an  adverse  possession  of  the 
adjoining  tract 

2.  One  who  has  a  bond  for  a  deed  to  land  from 
the  owner  has  the  right  to  erect  improvements 
thereon,  and  his  act  in  so  doin^  does  not  put 
the  owner  on  inquiry  to  ascertain  whether  the 
one  making  the  improvements  is  claiming  to 
hold   adversely. 

3.  One  entering  on  land  under  bond  for  title 
does  not  hold  adversely  as  to  the  owner  of  the 
land  until  by  stipulation  he  agrees  to  quitclaim 
to  such  owner  the  premises  described  in  the  ti- 
tle bond. 

Appeal  from  District  Court,  Morgan  Coun- 
ty; Christian  A.  Bennett,  Judge. 

Action  by  Edward  B.  Williams  and  others 
against  George  F.  Brownlee.  From  a  Judg- 
ment for  plaintiffs,  defendant  appeals.  Af- 
firmed. 

Talbot,  Denison  &  Wadley,  for  appellant. 
W.  A.  Hill  and  U  0.  Stephenson,  for  appel- 
lees. 

STEELE,  J.  In  the  year  1886  Solon  D. 
Martin  was  seised  in  fee  of  tbe  southwest 
quarter  of  section  7,  township  4  north,  range 
68  west,  and  executed  to  George  F.  Brown- 
lee a  bond  for  a  deed  therefor.  In  the  year 
1888  Brownlee  entered  the  southeast  quarter 
of  the  same  section  as  a  homestead.  From 
that  time  imtil  July,  1806,  he  was  in  posses- 
sion of  both  quarters,  and  used  them  to- 
gether as  a  farm.  On  December  20,  1895, 
suit  was  brought  by  Martin  against  Brownlee 
for  tbe  purpose,  among  otber  things,  of  fore- 
closing his  bond  and  of  quieting  bis  title  to 
tbe  southwest  quarter  of  tbe  section.  That 
suit  was  disposed  of  by  stipulation,  and  it 
was  agreed  by  and  between  the  parties  that 
the  defendant,  Brownlee,  should  move  the 
house  theretofore  moved  from  the  southwest 
quarter  back  upon  said  premises,  and  that  he 
should  quitclaim  the  said  southwest  quarter 
to  Martin;  that  Martin  should  deliver  up 
certain  notes  given  him  by  Brownlee,  and 
that  he  should  assume  a  certain  note  given 
for  water  rights.  It  was  further  agreed  that 
tbe  action  should  be  dismissed,  and  that  these 
things,  when  done,  should  settle  and  dis- 
cbarge all  claims  of  either  party  against 
the  otber.  Tbe  agreements  were  performed 
upon  both  sides,  and  the  suit  was  dismissed. 


Brownlee  surrendered  possession  of  tbe 
southwest  quarter  to  Martin,  excepting  about 
28V^  acres,  wUcb  he  (Brownlee)  had  fenced 
with,  and  as  a  part  of,  tbe  soutlieast  quarter 
in  1895.  Martin  died  in  1897,  and  the  appel- 
lees succeeded  to  his  title.  On  July  18,  1900, 
they  brought  suit  in  ejectment  to  recover  the 
possession  of  the  28^  acres  of  laud  in  dis- 
pute. The  suit  resulted  in  a  Judgment  for 
the  plalntiSs,  and  the  defendant  has  appealed 
to  this  court. 

Upon  the  trial  there  was  some  testimony 
given  by  tbe  defendant  tending  to  show  an 
agreement  between  the  defendant  and  Mar- 
tin as  to  ttie  division  line.  An  issue  was 
made  as  to  whether  there  was  such  an  agree- 
ment, and  tbe  Jury  found  against  the  de- 
fendant, under  proper  instructions.  It  is  at 
least  doubtful  whether  the  defendant's  tes- 
timony, if  uncontradicted,  would  have  sus- 
tained a  verdict  in  his  favor  upon  this  point 
On  cross-examination  he  said:  "Q.  You  Iiave 
stated  in  your  direct  examination  tbat  Mr. 
Martin  saw  this  fence  there.  When  did  you 
make  any  agreement  with  Mr.  Martin  as  to 
where  this  line  should  be?  A.  In  about  '89. 
Q.  What  was  the  consideration  for  the  agree- 
ment? A.  There  wasn't  any  consideration. 
Q.  Did  he  agree  to  any  line?  A.  He  did. 
Q.  How?  A.  Why,  by  consenting  to  my  put- 
ting the  fence  up.  Q.  You  remember  your 
testimony  six  months  ago,  do  you?  Did  yoo 
state  at  that  time  of  bis  agreeing  to  a  line? 
A.  He  agreed  to  the  line  by  not  objecting  to 
my  cutting  hay.  Q.  Mr.  Brownlee,  did  you 
have  a  conversation  with— In  March  or  April, 
190(^with  Ed.  Williams,  vrbea  he  went  to 
see  yon  on  tbe  place,  in  which  you  went  down 
with  him  and  his  father  where  you  live  there 
on  this  southwest  quarter  of  7,  and  tbat  yon 
stated  to  them  that  as  soon  as  tbe  river  went 
down,  and  you  could  get  Ed.  Baker  down  to 
survey  the  line,  that  wherever  be  would  de- 
termine it  tbat  you  would  be  willing  to  be 
governed  accordingly,  and  tbat  you  did  not 
want  any  part  of  the  southwest  quarter  of  7? 
A.  Why,  providing  they  got  a  correct  survey 
of  It  Q.  Then  at  that  time  you  did  not  claim 
any  agreed  line,  did  you?  A.  Why,  I  claimed 
it  up  to  that  fence,  where  I  maintained  my 
house.    I  did;  most  c^tainly  I  did." 

The  assignments  of  error  relied  on  to  re- 
verse tbe  case  are  numerous,  but  they  all  re- 
late to  the  solving  and  refusing  of  Instruc- 
tions relative  to  the  defendant's  claim  of 
title  to  the  28%  acres  by  adverse  possesston 
and  the  payment  of  taxes.  During  the  years 
from  1888  to  1896  Brownlee  was  in  possession 
of  the  southwest  quarter  under  the  bond  for 
deed  from  Martin,  and  in  possession  of  tbe 
southeast  quarter  under  bis  homestead  entry. 
He  was  mistaken,  and,  no  doubt,  honestly 
mistaken,  as  to  where  the  dividing  line  should 
be,  and  made  some  slight  Improvements  on 
the  southwest  quarter  wUch  he  at  the  time 
thought  he  was  making  on  his  homestead; 
but  this  could  not  be  regarded  as  an  adverse 
possession.    Having  a  bond  for  a  deed  to  the 
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wntbwest  gaarter,  be  had  the  right  to  put 
wliateTer  improvements  he  pleased  upon  It, 
and  Martin,  of  course,  -was  not  pnt  upon  in- 
quli7  by  the  making  of  such  improyements. 
Brownlee,  therefore,  was  not  In  a  position  to 
bold  as  a  part  of  Ills  homestead,  and  ad- 
versely to  Martin,  any  part  of  the  south- 
west quarter,  until  after  the  settlement  of 
tbelr  dlfforences  by  the  stipulation  of  July 
«,  1896.  By  that  stipulation  Brownlee  agrees 
"that  he  will  quitclaim  by  deed  to  said  plaln- 
Uif  the  premises  and  property  described  in 
said  title  bond  sued  upon."  We  can  find 
nothing  in  the  record  tending  In  the  remotest 
degree  to  support  the  contention  of  the  de- 
(radant  that  there  was  any  real  or  supposed 
twDDdary  dispute  settled  by  this  stipulation, 
or  that  any  such  dispute  was  In  existence  at 
tbat  time.  Brownlee  was  to  reconvey  to  Mar- 
tin the  land  described  in  the  bond  for  deed, 
and  be  did  so.  The  deed  recites  that:  "Said 
Martin  having,  on  the  19th  day  of  August, 
ISSC,  made  to  Brownlee  his  bond  for  deed  for 
said  premises,  and  the  same  having  been  re- 
corded in  Weld  county,  Colorado,  December 
11, 1886,  of  which  county  Morgan  county  was 
tben  a  part,  in  Book  66,  on  page  71,  now  the 
purpose  of  this  deed  is  to  perfect  the  titie 
to  said  premises  back  in  Martin,  to  have  and 
to  hold  the  same,  together  with  all  the  ap- 
pnrtenances  and  privileges  thereunto  belong- 
iDg  or  in  any  wise  thereunto  appertaining, 
and  all  the  estate,  right,  title,  interest,  and 
claim  whatsoever  of  the  said  party  of  the 
first  part,  either  in  law  or  equity,  to  the  only 
proper  use  and  behoof  of  the  said  party  of 
tbe  second  part,  his  heirs  and  assigns,  for- 
ever." We  think,  therefore,  that  the  pe- 
riod of  Brownlee's  adverse  possession  was  too 
short  to  be  submitted  to  the  Jury  as  a  pos- 
sible defense  or  source  of  title  in  this  case, 
and  that  the  errors  complained  of  were  with- 
out prejudice  to  any  right  existing  In  the 
defendant. 

For  the  reasons  given,  the  Judgment  is  af- 
firmed.   Affirmed. 


32  Colo.  486 

PEOPLE  ex  rel.  LANKFORD  et  al.  v.  LONG 
et  al. 

(Supreme  Court  of  Colorado.     June  6,  lOOl.) 

OWICEBS— TITLE    TO    OFFICE— JOINT    ACTIONS— 
PASTIES    OEFENDANT— COUNTT    COUMISSION- 
EBS—I.N-CBEASE— STATUTES— CONSTBUCTION. 

1.  In  an  action  to  try  title  to  office  plaintiff 
alleged  that  in  1883  two  persons  other  than 
the  regularly  elected  county  commissioners  in  a 
certain  connty  having  theretofore  only  three 
OHDinissionerB  convened  with  the  t>oard,  and 
since  that  time,  by  election,  the  number  of  com- 
missioners de  facto  had  been  kept  at  five ;  that 
the  two  defendants  were  the  successors  of  tbe 
two  members  illegally  added,  and  defendants 
had  no  right  to  the  office.  Held  that,  on  its 
appearing  that  one  of  the  defendants  was  not 
in  fact  the  snccessor  of  one  of  tbe  alleged  11- 
leimll;  appointed  members,  joint  action  could 
not  be  maintained. 

2.  Const,  art  14,  §  6,  prior  to  its  amendment 
in  1902,  fixed  the  number  of  county  commis- 


'sioners  at  three,  with  permission  to  oonntiea 
with  iwpulation  of  more  than  10,000  to  in- 
crease the  number  to  five ;  and  Mills'  Ann.  St. 
i  7S6,  provided  for  the  election  and  terms  of 
office  of  members  in  counties  availing  them- 
selves of  such  permission.  Held,  that  where  a 
county  increased  the  number  of  commissioners 
in  1883,  and  the  people  acquiesced  therein,  and 
ever  afterwards  elected  five  commissioners,  and 
the  connty  was  entitled  to  that  number,  the 
regularity  of  the  proceedings  increasing  the 
number  would  not  Be  inquired  into  at  the  in- 
stance of  private  individuals  seeking  to  try  the 
right  to  office  of  some  of  the  commissioners. 

3.  Const  art.  14,  §  6,  as  amended  November 
4,  1902,  provides  that  in  each  county  having  a 
population  of  less  than  70,000  there  shall  be 
elected  for  a  term  of  four  years,  each,  tiiree 
county  commissioners ;  two  of  said  commission- 
ers to  l>e  elected  at  the  general  election  in  the 
year  1904,  and  at  the  general  election  every 
four  years  thereafter;  and  the  other  one  of 
said  commissioners  to  be  elected  at  the  general 
election  in  the  year  190C,  and  at  the  general 
election  every  four  years  thereafter;  and  the 
term  of  office  of  the  county  commissioners  in 
each  connty  expiring  in  January,  1904,  was 
extended  to  the  second  Tuesday  in  January, 
A.  D.  1905,  and  the  terms  of  office  of  the  coun- 
ty commissioners  expiring  in  January,  1906, 
were  extended  to  the  second  Tuesday  m  Janu- 
ary, A.  D.  1907.  Held,  that  this  did  not  con- 
template^  the  immediate  reduction  of  the  board 
in  counties  where  it  was  composed  of  five  mem- 
bers by  the  removal  of  two  of  them,  but  that 
the  number  should  be  decreased  by  elimination 
by  the  method  of  election  stated. 

Error  to  District  Court,  Pueblo  County; 
M.  S.  Bailey,  Judge. 

Proceedings  by  the  people,  on  the  relation 
of  Garrett  Lankford  and  others,  against 
Chauncey  J.  Long  and  others.  Judgment  for 
defendants,  and  plaintiffs  bring  error.  Af- 
firmed. 

N.  C.  Miller,  Atty.  Gen.,  and  Conlter  ft  Mc- 
Dougall,  for  plaintiffs  in  error.  B.  E.  Hub- 
bell  and  Charles  E.  Gast,  for  defendants  In 
error. 


STEELE,  J.  Tbe  action  was  brought  by 
Lankford  and  others  to  test  the  right  of 
Chauncey  J.  Long  and  Alfred  H.  Smith  to 
hold  tbe  offices  of  county  commissioners  in 
Pueblo  county.  Tbe  complaint  sets  forth  two 
causes  of  action.  In  the  first  it  is  alleged 
that  prior  to  the  13th  of  January,  1903,  there 
were  three  regularly  elected,  qualified,  and 
acting  county  commissioners  of  the  county  of 
Pueblo,  whose  terms  of  office  did  not  expire 
In  January,  1903,  to  wit,  D.  0.  Taylor  and 
John  T.  West,  who  had  been  elected  in  the 
year  1900  to  serve  for  a  period  of  three  years 
from  January,  1901,  and  J.  V.  Williams,  who 
had  been  elected  In  1001  to  serve  for  a  period 
of  three  years  from  January,  1902.  The  re- 
lators further  allege,  on  Information  and  be- 
lief, that  at  the  time  of  tbe  adoption  of  the 
Constitution,  and  for  several  years  thereafter, 
the  county  of  Pueblo  was  a  county  of  less 
than  10,000  inhabitants,  and  that  at  the  time 
of  the  adoption  of  the  Constitution  and  until 
March  19,  1883,  there  were  but  three  county 
commissioners  in  said  county  of  Pueblo,  con- 
stituting the  board  of  county  commissioners; 
that   al>out   March    19,    1883,    two   i>crsons 
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other  than  the  re^Iarljr  elected  eounty  com- 
mlBsloners  of  eald  county  convened  with  the 
regularly  elected  county  commissioners  aa 
the  board  of  county  commissioners,  and  since 
that  time,  by  election  from  time  to  time, 
the  number  of  county  commissioners  de  facto 
in  said  county  of  Pueblo  has  been  kept  at 
the  number  of  five;  that  the  citizens  of 
said  county  did  not  at  any  time,  by  a  pe- 
tition of  a  majority  of  the  legal  voters 
thereof  or  otherwise,  express  a  desire  to  in- 
crease the  number  of  the  members  of  the  said 
board  of  county  commissioners  of  Pueblo 
county  from  three  to  five,  nor  were  any  steps 
taken  Increasing  the  number  of  said  board, 
but  the  lawful  number  of  county  commission- 
ers in  said  county  of  Pueblo  Is,  and  at  all  the 
times  herein  mentioned  was,  three;  and  that 
the  said  respondents  Cbauncey  J.  Long  and 
Alfred  H.  Smith  are  the  present  successors 
of  the  two  commissioners  who  were  Illegally 
added  to  the  board,  and  of  no  other;  that 
said  Long  and  Smith,  notwithstanding  the 
premises  above  set  forth,  without  authority  or 
warrant  of  law,  on  or  about  January  13, 1903, 
intruded  into  and  usurped  the  ofBce  of  county 
commissioner  of  said  county  of  Pueblo,  and 
assumed,  and  still  assume,  to  be  regularly 
elected,  qualified,  and  acting  county  commis- 
sioners of  said  county.  In  the  second  cause 
of  action  it  is  stated  that  at  the  state  elec- 
tion held  on  November  4,  1902,  the  people,  by 
a  majority  vote,  adopted  as  a  part  of  the 
Constitution  an  amendment  to  section  6,  art. 
14,  by  which  amendment  the  number  of  coun- 
ty commissioners  in  counties  having  a  popu- 
lation of  less  than  70,000  was  and  is  limited 
to  three;  that  said  amendment  became  ef- 
fective when  ratified  by  the  people  on  the 
4th  day  of  November,  1902;  that  Pueblo  coun- 
ty Is  a  county  having  less  than  70,000  popu- 
lation, and  that  the  defendants  Long  and 
Smith,  notwithstanding  the  premises  set 
forth,  without  warrant  or  authority  of  law, 
on  or  about  January  13,  1903,  intruded  into 
and  usurped  the  ofiice  of  county  commission- 
ers of  said  county,  and  assumed  and  still  as- 
sume to  be  regularly  elected,  qualified,  and 
acting  county  commissioners  of  said  county. 
It  Is  also  alleged  that  upon  the  13th  of  May, 
1903,  the  relators  made  their  complaint  in 
writing  and  under  oath  to  the  district  attor- 
ney within  and  for  the  Tenth  judicial  dis- 
trict, requesting  the  said  district  attorney  to 
bring  this  action,  but  that  the  said  district 
attorney  neglected  and  refused,  and  still  neg- 
lects and  refuses,  to  prosecute  the  action. 
Wherefore  the  relators  pray  the  judgment  of 
the  court  ousting  said  Chauncey  J.  Long  and 
Alfred  H.  Smith  from  the  ofiice  of  county 
commissioner  of  the  county  of  Pueblo.  A  de- 
murrer was  Interposed  upon  the  following 
grounds:  (1)  That  said  complaint,  and 
neither  the  first  nor  second  causes  of  action 
therein  stated,  set  forth  sufilcient  facts  to 
warrant  the  relief  prayed  for.  (2)  As  to  the 
first  cause  of  action,  the  same  ap|>ears  to  be 
barred  by  the  statute  of  limitations  and  by 


the  acquiescence,  laches,  and  consent  of  tbe 
relators,  and  the  same  presents  for  determin- 
ation matters  which  at  this  time  will  not  bo 
Inquired  Into  judicially.  (3)  There  Is  a  mis- 
joinder of  parties  defendant  herein,  in  this: 
that  tbe  suit  attempts  to  try  the  title  of  two 
parties  to  two  separate  and  distinct  offices, 
without  any  community  of  Interest  or  title 
existing  as  between  the  said  defendants. 
The  demurrer  was  sustained,  and,  the  rela- 
tors having  elected  to  stand  by  their  com- 
plaint, tbe  cause  was  dismissed.  Thereupon 
the  relators  prayed  an  appeal  to  this  court. 

The  portions  of  the  amendment  to  the  Con- 
stitution mentioned  in  the  complaint  are  aa 
follows: 

"Sec.  6.  In  each  county  having  a  population 
of  less  than  seventy  thousand  there  shall  be 
elected  for  a  term  of  four  years  each  three 
county  commissioners  who  shall  hold  sessions 
for  the  transaction  of  county  business  as  pro- 
vided by  law;  any  two  of  whom  shall  consU- 
tute  a  quorum  for  the  transaction  of  business. 
Two  of  said  commissioners  shall  be  elected 
at  the  general  election  In  tbe  year  nineteen 
hundred  and  four,  and  at  tbe  general  election 
every  four  years  thereafter;  and  the  other 
one  of  said  commissioners  shall  be  elected  at 
the  general  election  in  the  year  nineteen  hun- 
dred and  six,  and  at  the  general  election 
every  four  years  thereafter.  •  •  •  The 
term  of  office  of  the  county  commissioners  In 
each  county  that  expires  in  January,  1904,  Is 
hereby  extended  to  the  second  Tuesday  in 
January,  A.  D.  1905,  and  the  term  of  office  of 
the  county  commissioners  that  expires  in 
January,  190G,  is  hereby  extended  to  tbe  sec- 
ond Tuesday  in  January,  A.  D.  1907."  Laws 
1901,  p.  112. 

Original  section  6  of  article  14  of  the  Con- 
stitution Is  as  follows:  "In  each  county 
there  shall  be  elected  for  the  term  of  three 
years  three  county  commissioners,  who  shall 
bold  sessions  for  the  transaction  of  county 
business  as  provided  by  law;  any  two  of 
whom  shall  constitute  a  quorum  for  the 
transaction  of  business.  One  of  said  com- 
missioners shall  be  elected  on  the  first  Tues- 
day In  October,  eighteen  hundred  and  seven- 
ty-six, and  every  year  thereafter  one  such 
officer  shall  be  elected  in  each  county,  at  the 
general  election,  for  the  term  of  three  years: 
provided,  that  when  the  population  of  any 
county  shall  exceed  ten  thousand,  the  board 
of  county  commissioners  may  consist  of  five 
members,  who  shall  be  elected  as  provided  by 
law,  any  three  of  whom  shall  constitute  a 
quorum  for  the  transaction  of  business." 

Section  786,  Mills'  Ann.  St,  Is  as  follows: 
"Whenever  any  county  having  a  population 
exceeding  ten  thousand  avails  Itself  of  the 
provisions  of  section  6  of  article  14  of  the 
Constitution,  and  increases  Its  board  of  coun- 
ty commissioners  to  five,  It  shall,  at  the  first 
ensuing  general  election,  elect  three  commla- 
sioners,  one  of  whose  term  of  office  shall  l>e 
three  years,  one  two  years  and  one  one  year. 
At  tbe  next  ensuing  general  election,   and 
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•very  three  years  thereafter  It  shall  elect 
two,  whose  term  of  office  shall  be  three  years. 
At  the  next  general  election  and  every  three 
years  thereafter  It  shall  elect  two,  whose 
term  of  office  shall  be  three  years,  and  at  the 
next  general  election,  and  every  three  years 
thereafter,  It  shall  elect  one  whose  term  of 
office  shall  be  three  years." 

In  the  year  1876,  according  to  the  require- 
ments of  the  Constitution,  a  county  commis- 
sioner was  elected  for  the  term  of  three 
years.  Every  year  thereafter  a  county  com- 
missioner was  elected  for  the  full  term  of 
three  years.  "When  the  membership  of  the 
board  was  Increased  to  five,  the  two  mem- 
bers added  to  the  board  (It  appearing  that 
they  took  their  places  In  the  month  of  March, 
1883)  held  under  the  appointment  until  the 
general  election  of  that  year.  At  the  election 
In  1883  three  commissioners  were  elected; 
one  for  a  term  of  three  years,  one  for  a  term 
of  two  years,  and  one  for  a  term  of  one  year. 
The  commissioners  elected  in  the  fall  of  1883 
then  were  one  commissioner  whose  term  ex- 
pired under  the  Constitution  in  January, 
1884,  and  the  two  commissioners  whose  term 
by  appointment  expired  at  the  election  In 
1883.  These  two  commissioners,  when  elect- 
ed, therefore,  were  elected  to  fill  terms  ex- 
piring In  January,  1885,  and  in  January,  1886. 
At  the  expiration  of  these  one  and  two  year 
terms  these  terms  were  Increased  to  three 
years;  so  that  the  commissioner  elected  in 
1885  iB  the  predecessor  of  the  commissioner 
whose  term  expired  In  January,  1908,  and 
the  commissioner  elected  in  1886  is  the  pred- 
ecessor of  the  commissioner  whose  term  be- 
gan in  1901.  It  follows,  therefore,  that  the 
two  commissioners  who  were  elected  in  the 
year  1902  were  not  both  the  successors  of 
the  commissioners  who  were  appointed  In 
1883,  at  which  time  the  board  of  commission- 
ers was  increased  from  three  to  five  mem- 
bers. Therefore,  although  we  should  assume 
that  a  Joint  action  might  be  maintained 
against  the  respondents  under  the  second 
cause  of  action,  the  Joint  action  cannot  be 
maintained  under  the  first  cause  of  action  for 
the  reasons  stated.  But  we  think  we  should 
not  inquire  Into  the  regularity  of  the  proceed- 
ings by  which  the  membership  of  the  board 
was  Increased.  The  members  were  added  to 
the  board  In  the  year  1883.  For  more  than 
20  years  the  people  have  acquiesced.  They 
have  elected  successors  of  these  two  mem- 
bers, and  the  affairs  of  the  county  have  for 
this  period  been  conducted  by  a  board  con- 
sisting of  five  members.  Pueblo  county  has 
all  this  time  been  entitled  to  a  board  con- 
sisting of  five  members,  and,  even  though  It 
should  appear  that  the  proceeding  In  1883 
was  not  In  all  respects  regular,  it  should  not 
be  disturbed  at  the  Instance  of  private  Indi- 
viduals for  the  purpose  of  trying  the  title  to 
the  office  of  a  commissioner  elected  in  1902. 

The  amendment  to  the  Constitution,  we 
think,  does  not  contemplate  the  removal  of 


two  members  of  the  board  of  county  commis- 
sioners in  counties  where  the  board  is  com- 
posed of  Ave  members.  It  makes  no  provi- 
sion in  express  terms  for  reducing  the  mem- 
bership of  the  board,  but  does  provide  for 
elections  every  two  years.  This  will  result 
In  the  gradual  redaction  of  the  board,  as  there 
can  be  no  election  for  county  commissioners 
except  In  the  year  1004,  and  every  four  years 
thereafter,  when  two  commissioners  are  to 
be  elected,  and  In  the  year  1906,  and  every 
four  years  thereafter,  when  one  commission- 
er is  to  be  elected. 

It  Is  contended  that  upon  the  adoption  of 
the  amendment  in  the  year  1002  persons 
elected  at  the  same  election  were  not  enti- 
tled to  qualify  for  the  reason  that  the  Con- 
stitution had  reduced  the  membership  of  the 
board  from  five  to  three  members.  We  think 
this  is  not  the  correct  Interpretation  of  the 
amendment  The  amendment  expressly  pro- 
vides that  the  term  of  office  of  county  com- 
missioner that  expires  in  the  year  1906  shall 
be  extended  to  the  year  1007,  and  It  could 
refer  to  no  other  officers  than  those  elected  in 
the  year  1902. 

For  the  reasons  given,  the  Judgment  of  the 
district  court  is  affirmed.    Affirmed. 


20  C0I0.A.  130 
MACDERMID  v.  WATKINS. 
(Court  of  Appeals  of  Colorado.    June  13,  1004.) 

APPEAL— ABSTBACT—STTlrFICntNCT. 

1.  Plaintiff  in  error  must  abide  the  conse- 
qnencea  of  any  want  of  necessary  fullness  in 
the  abstract,  as  on  final  hearing  the  court  will 
consider  no  part  of  the  record  not  embraced 
therein. 

Error  to  District  Court,  El  Paso  County. 

Action  between  K.  Macdermid  and  Letitla 
Watkins.  There  was  Judgment  for  the  latter, 
and  the  former  brings  error.  On  motion  to 
strike  out  the  abstract    Motion  denied. 

McKisson  &  Little  and  John  W.  Krlger,  for 
plaintitr  In  error.  Walter  Scott  and  Geo.  W. 
Musser,  for  defendant  In  error. 

PER  CURIAM.  Defendant  in  error  moves 
to  strike  out  the  abstract  of  the  record,  filed 
by  the  plaintiff  in  error,  and  dismiss  the  writ 
of  error,  on  the  ground  that  the  abstract  does 
not  present  the  parts  of  the  record  to  which 
reference  is  made  in  the  assignment  of  er- 
rors. The  abstract  falls  very  far  short  of 
the  reqtiirements  of  our  rule,  but  we  eaanot 
say  that  in  respect  of  the  objections  spect- 
fled  in  the  motion,  it  is  an  absolute  failure. 
The  plaintiff  in  error  must  abide  the  conse- 
quences of  any  want  of  necessary  fullness  In 
the  abstract,  because  at  the  final  hearing  the 
court  will  not  look  outside  of  it,  and  no 
part  of  the  record  wiU  be  considered  which  it 
does  not  embrace. 

The  motion  will  be  denied.    Denied. 
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20  G0I0.A.  93 

EVB3BBTT  v.  HAKT. 
(Court  of  Appeals  of  Colorado.    June  13, 1904.) 

UaSIORKKNT     If.      fTBITinO  —  8ICONDABT     BVI> 
DINCK— K  JROATIOII— DBCLAKA- 

Tions  AQAINErr  intsbcst. 

1.  In  an  action  bj  an  aasipuM  of  a  claim  for 
labor,  evidence  that  the  aasignment.  after  ex- 
ecution in  writing,  had  been  delivered  by  plain- 
tiff to  his  attorney,  and  left  by  the  latter  in  the 
justice's  office  among  the  papers  in  the  case, 
where,  after  search,  it  could  not  be  found,  waa 
■ufBcient  foundation  for  secondary  evidence  of 
the  content!  of  the  instrument 

2.  Statements  by  a  person  who  had  been  con- 
ducting a  mine  and  employing  laborers  there- 
in, under  a  lease  to  himself  and  others,  that 
after  a  certain  date  the  lease  would  be  his,  and 
that  he  was  n^otiating  to  sell  his  lease,  justi- 
fied a  finding  that  after  the  date  mentioned  he 
was  sole  owner  of  the  lease,  and  indivlduallj 
liable  for  labor  employed  by  him. 

Appeal  from  Teller  County  Court. 

Action  by  Ira  Hart  against  E.  Everett. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

Lunt,  Brooks  &  Wilcox  and  David  P. 
Wilder,  for  appellant  Henry  Trowbridge, 
tor  appellee. 

THOMSON,  P.  J.  This  action  waa  com- 
menced by  tbe  appellee.  Hart,  before  a  Jus- 
tice of  tbe  peace,  to  recover  an  alleged  In- 
debtedness of  the  appellant  to  him  for  labor, 
and  an  alleged  indebtedness  of  the  appellant 
to  one  J.  M.  Martin  for  labor,  of  which  latter 
be  claimed  to  be  tbe  owner  by  assignment 
from  Martin.  Tbe  case  went  by  appeal  to 
the  county  court,  where  a  Judgment  was  ren- 
dered in  favor  of  tbe  plaintiff  for  the  amount 
of  his  consolidated  claim.  Tbe  defendant  ap- 
peals to  this  court 

Tbe  argument  of  the  appellant  is  confined 
to  certain  rulings  of  the  court  made  at  the 
trial.  Tbe  assignment  by  Martin  to  the 
plaintiff  was  in  writing.  It  was  written  by 
Henry  Trowbridge,  the  plaintifTs  attorney, 
signed  by  Martin,  delivered  to  the  plaintiff, 
and  by  him  turned  over  to  Trowbridge. 
Trowbridge  left  it  In  the  Justice's  oflice  with 
the  papers  in  the  case.  He  afterwards  look- 
ed among  those  papers  for  it,  but  it  was  not 
there.  He  also  made  search  among  the  pa- 
pers in  his  office,  but  could  not  find  It,  Upon 
proof  of  the  foregoing  facts,  the  court  allow- 
ed Martin  and  the  plaintiff  to  testify  to 
what  the  assignment  contained.  It  la  said 
that  the  loss  of  the  paper  was  not  sufficiently 
proved  to  authorize  the  admission  of  tbe  tes- 
timony. If  Trowbridge,  who  handled  it  last, 
left  it  with  the  papers  In  the  Justice's  office, 
that  was  the  place  where  it  should  have 
been  found.  He  not  only  looked  for  it  there, 
but  among  tbe  papers  In  bis  own  office.  We 
think  he  made  all  the  search  that  was  nec- 
essary, and  that  tbe  secondary  evidence  was 
properly  received. 

When  the  plaintiff  rested,  the  defendant 
moved  for  a  dismissal  of  the  suit  on  the 


groand  of  nonjoinder  at  partiea  defendant 
and  renewed  the  motion  at  the  conclusion  of 
the  case.  The  defendant  was  operating  a 
mine  called  the  "Monument  Mine,"  as  man- 
ager for  certain  lessees  of  the  property,  of 
whom  he  appears  to  have  been  one ;  and  the 
plaintiff  and  his  assignor  worked  upon  that 
mine.  The  defendant  did  not  In  terms  on- 
ploy  them  in  behalf  of  tbe  owners  of  the 
lease,  and  they  supposed  they  were  working 
for  him.  Some  facta  were  shown  which  coun- 
sel say  were  sufficient  to  put  them  on  inquiry, 
and  if  they  had  Inquired  they  would  have 
found  that  the  defendant  was  acting  only  In 
a  representative  capacity.  The  argument  la 
that  tbe  Indebtedness  was  due  from  the  lessees 
Jointly,  and  that  hence  they  were  all  neces- 
sary parties  defendant  But  the  theory  that 
this  indebtedness  grew  out  of  labor  perform- 
ed under  that  lease  baa  consistency  only  by 
Ignoring  a  portion  of  the  evidence.  The  lease, 
in  connection  with  which  the  facts  suggest- 
ing Inquiry  arose,  expired  on  the  15th  day  oC 
November,  1898.  For  all  work  done  prior  to 
that  time  the  plaintiff  and  his  assignor  were 
fully  paid.  The  last  checks  for  their  work 
under  that  lease  bear  date  November  16, 
1898.  Subsequent  work  on  tbe  mine  was 
done  under  a  new  arrangement,  and  It  was 
on  account  of  such  subsequent  work  that  this 
suit  was  brought  There  was  evidence  suffi- 
cient to  warrant  the  court  In  finding  that 
after  the  15tb  day  of  November  tbe  defend- 
ant was  sole  lessee  of  the  mine,  and  oper- 
ated It  in  his  own  behalf.  P.  S.  Farris,  one 
of  tbe  employes  upon  tbe  mine,  testified  that 
In  a  conversation  be  had  In  October,  1898, 
wltb  tbe  defendant  concerning  the  owner- 
ship of  the  lease,  the  defendant  told  wit- 
ness that  after  the  15th  day  of  November  the 
lease  would  belong  to  bim.  Mr.  Martin  testi- 
fied that  some  time  about  November  15tli 
the  defendant  Informed  bim  that,  "after  this 
lease  he  had  signed  those  checks  for  as 
manager  expired,  the  lease  would  be  D.  Ev- 
erett's in  the  future."  The  plalnUff  testified 
that,  after  the  Indebtedness  to  him  for  his 
work  subsequent  to  November  15th  bad  been 
Incurred,  he  bad  a  number  of  conversatloiis 
with  the  defendant  relative  to  its  payment; 
that  the  defendant  said  he  did  not  have  tbe 
money,  and  could  not  pay  it,  but  that  "be 
had  a  deal  on  with  his  lease  to  sell  bis  lease, 
and  when  that  was  sold  be  would  get  the 
money  and  could  pay  a  part  at  least"  That 
tbe  defendant  was  tbe  sole  owner  of  the  lease 
and  was  solely  liable  for  this  indebtedness. 
Is  a  legitimate  deduction  from  tbe  foregoing 
declarations,  which  were  not  disputed;  and 
a  finding  of  the  court  that  such  waa  tbe  fact 
will  not  be  disturbed  by  us,  notwithstanding 
there  was  other  evidence  tending  in  an  oppo- 
site direction.  There  Is  no  controversy  ov^ 
the  amount  claimed,  and  the  judgment  will 
be  affirmed. 
Affirmed. 
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20  ColoJL  106 

SCHOOL  DIST.  NO.  88,  BOULDER  OOUN- 
TT,  V.  WATERS.* 

(Court  of  Appeals  of  Colorado.    March  14, 
1904.) 

FBOCEDUSe — APPEAI-    FBOU    JUSTICES  —  JUDQ- 

M£NT — FAILIIBK  TO  SEKVE   SUMMONS 

— WAIVER— JOKISDICTION. 

1.  Under  Mills'  Ann.  St.  §  2087,  providinsr 
that  opon  the  trial  of  appeals  before  the  county 
coart  no  exception  shall  be  taken  to  Uie  form 
of  service  of  summons  issued  by  the  justice  of 
the  peace,  nor  to  any  of  the  proceedings  before 
him,  but  that  the  court  shall  hear  and  deter- 
mine the  cause  in  a  summary  way,  according  to 
the  justice  of  the  case,  a  defendant  appealing 
to  the  county  court  from  a  judgment  of  a 
justice  of  the  peace  waives  an  objection  that 
he  was  not  served  with  process. 

2.  Under  Mills'  Ann.  St.  S  2632,  providing 
that  snits  shall  be  commenced  before  justices 
in  the  township  in  which  the  debtor  or  person 
sned  resides,  a  defendant  in  an  action  before  a 
justice,  by  appearing  specially  «nd  objecting  to 
the  jurisdiction  of  the  justice,  on  the  ground 
that  he  was  not  served  with  summons,  thereby 
naives  an  objection  that  the  action  was  not 
commenced  in  the  precinct  in  which  he  resides. 

Appeal  from  Boulder  County  Court 
AcOon  by  Lillian  Waters  against  School 
District  No.  38,  In  the  county  of  Boulder  and 
state  of  Colorado.  From  a  judgment  of  the 
county  court,  affirming  a  Judgment  of  the 
justice  of  the  peace  in  favor  of  plaintifT,  de- 
fendant appeals.    Affirmed. 

Patton  &  Hawlclns,  for  appellant.  Esteb 
&  Wolff,  for  appellee. 

MAXWELL,  J.  Appellee  sued  appellant 
before  a  justice  of  the  peace  of  Boulder  conn- 
ty  to  recover  upon  an  alleged  breach  of  con- 
tract of  employment  as  a  school  teacher. 
Appellant,  specially  appearing,  moved  to 
quash  the  summons  and  abate  the  suit,  upon 
the  grounds  that  defendant  bad  not  been 
served  with  summons  by  any  officer  author- 
ized by  law  to  serve  the  same,  that  by  the  re- 
turn It  did  not  appear  that  the  defendant  was 
summoned,  that  It  did  not  appear  from  the 
record  that  the  justice  of  the  peace  had  au- 
thority to  appoint  a  special  constable,  and 
that  the  defendant  had  not  been  served.  The 
above  motion  was  overruled  by  the  justice. 
Defendant  did  not  participate  In  the  trial, 
which  resulted  In  a  judgment  against  It, 
from  which  an  appeal  was  taken  to  the  coun- 
ty court,  where  the  defendant  specially  ap- 
peared and  filed  another  motion  to  quash  the 
smnmons  upon  substantially  the  same 
grounds  as  before,  adding  thereto  two  para- 
graphs which  will  be  hereafter  noticed.  The 
county  court  overruled  this  motion.  Upon  a 
later  day  a  trial  was  had,  defendant  not  ap- 
pearing, which  resulted  in  a  judgment  against 
defendant  for  $120,  from  which  this  appeal. 

MUIR*  Ann.  St  i  2687,  is  as  follows; 
"Upon  tlie  trial  of  all  appeals  before  the 
county  court,  no  exception  shall  be  taken  to 

•B.eheu'lng  denied  June  13,  1904. 
f  1.  See  Justices  of  the  Peace,  vol.  31,  Cent.  Dig. 
i  02. 


the  form  of  service  of  the  summons  iMoed 
by  the  justice  of  the  peace,  nor  to  any  of  the 
proceedings  before  him;  but  the  court  sball 
bear  and  determine  the  cause  In  a  summary 
way,  according  to  the  justice  of  the  case, 
without  pleading  In  writing."  The  foregoing 
section  was  originally  enacted  In  1861  (Laws 
18C1,  p.  232,  g  46),  where  the  word  "or"  Is 
found.  Instead  of  "of,"  between  "form"  and 
"service,"  which  makes  the  section  read,  "No 
exception  shall  be  taken  to  the  form  or  serv- 
ice of  summons"— a  much  broader  provision 
than  that  contained  In  1  Mills'  Ann.  St  8 
2687,  above  quoted.  See,  also.  Rev.  St  1868. 
p.  407,  I  46,  and  Gen.  Laws  1877,  p.  559,  { 
1S27.  The  error  first  appears  In  Oen.  St. 
1883,  p.  633,  8  1987.  The  General  Statutes 
and  Mills'  Annotated  Statutes  being  compila- 
tions, the  Laws  of  1861  and  the  Revised  Stat- 
utes of  1808  control. 

All  Irregularities  and  defects  in  the  serv- 
ice of  the  summons,  the  form  thereof,  or  even 
the  want  of  process,  were  waived  by  appel- 
lant In  taking  an  appeal  from  the  Justice  to 
the  county  cotnrt.  Deltz  v.  City  of  Central, 
1  Colo.  323,  330;  Wyatt  v.  Freeman,  4  Colo. 
14,  15;  Charles  v.  Amos,  10  Colo.  272,  277, 
15  Pac.  417;  C.  C.  R.  Co.  T.  Caldwell,  U 
Colo.  545,  19  Pac.  542;  Paul  t.  Rooks,  18 
Colo.  App.  44,  47,  63  Pac.  711. 

Appellant  contends  that  the  record  shows 
that  this  action  was  brought  before  a  justice 
of  precinct  No.  16,  whereas  the  defendant 
school  district  is  situated  In  precinct  No.  8, 
of  Boulder  county,  and  that  this  question  was 
raised  before  the  county  court  by  the  fourth 
and  sixth  paragraphs  of  Its  motion  to  dis- 
miss, filed  In  the  county  court,  to  wit: 

"(4)  Because  the  Justice  of  the  peace  who 
assumed  to  try  the  above-entitled  action  had 
no  jurisdiction  to  try  the  same." 

"(6)  Because  this  court  can  acquire  no  more 
Jurisdiction  than  the  Justice  of  the  peace  had 
in  this  action." 

We  will  concede  that  the  record  shows  that 
the  action  was  commenced  before  a  Justice 
of  a  township  In  which  the  debtor  or  person 
sued  did  not  reside,  and  that  this  question 
was  raised  before  the  county  court  by  the 
above-quoted  paragraphs  of  the  motion.  It 
is  conceded  by  appellant  that  this  question 
was  not  raised  before  the  justice.  There  the 
only  attack  made  was  upon  the  service  of 
summons  and  the  constable's  return.  By  ap- 
pearing specially,  it  Is  true,  and  objecting  to 
the  Jurisdiction  of  the  Justice  upon  grounds 
going  to  the  regularity  of  the  summons  and 
service  thereof,  the  defendant  waived  the  per- 
sonal privilege  enacted  for  Its  convenience  by 
section  2632,  Mills'  Ann.  St,  which  provides: 
"Suit  shall  be  commenced  before  Justices  In 
the  township  In  which  the  debtor  or  person 
sued  resides,  unless  the  cause  of  action  oc- 
curred in  the  townslilp  In  which  the  plaintiff 
resides,  in  which  case  the  anlt  may  be  com- 
menced where  the  canse  of  action  accrued  or 
is  specifically  made  payable." 

That  this  personal  privilege  may  be  waived 
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Bu  been  held  by  our  Supreme  Ooort  in  B.  R. 
Go.  T.  Roberts,  6  Colo.  333,  Hardenbrook  ▼. 
Harrison,  11  Colo.  9,  17  Pac.  72,  and  B.  R. 
Co.  V.  Caldwell,  11  Colo.  545,  19  Pac.  542. 
"It  may  be  stated  as  a  general  mle  that  the 
bringing  of  an  action  in  an  improper  county 
is  not  a  jnrisdictlonal  defect,  where  the  court 
has  general  jurisdiction  of  the  subject-matter, 
and  that  the  statntes  fixing  the  venne  in  cer- 
tain actions  confer  a  mere  personal  privilege, 
wlilch  may  be  waived  by  a  failure  to  claim  it 
in  the  proper  manner  and  at  the  proper 
time."  22  Ency.  P.  &  P.  815,  and  cases  cited. 
The  proper  place  and  time  to  have  raised  this 
question  was  in  the  Justice  court  Failure  to 
raise  It  there  waived  it.  The  authorities 
cited  by  appellant  are  in  support  of,  rather 
than  in  conflict  with,  the  rule  announced. 

After  the  rendition  of  the  Judgment  in  the 
county  court,  defendant  appeared  specially 
and  excepted  to  the  finding  and  Judgment  of 
the  court,  and  prayed  tills  appeal.  Upon  this 
exception  numerous  errors  are  assigned,  all 
going  to  the  sufilclency  of  the  evidence  to 
support  the  Judgment.  The  evidence  is  suf- 
ficient to  support  the  Ju^^ent.  Perceiving 
no  error  in  the  record,  the  Judgment  will  be 
alilrmed. 

Amrmed. 

20  C0I0.A.  104 

TITUS  V.  BERNARD. 
(Court  of  Appeals  of  Colorado.    June  13,  1904.) 

CLAIMS  AGAINST  DECEDENT— ACTION  TOB  SEBV- 
ICES— EVIDENCE— DIKBCTION    OF    VEBDICT. 

1.  Where,  in  an  action  for  services  rendered 
decedent,  there  was  evidence  which,  if  credited, 
tended  to  prove  that  plaintiff,  at  decedent's  re- 
quest, performed  valuable  services  for  him  in 
discovering  ore  on  a  mining  claim,  and  that  de- 
ceased promised  to  pay  plaintiff  therefor  the 
sum  of  $2,500,  it  was  error  to  direct  a  verdict 
for  defendant,  though  some  of  the  testimony 
was  unreliable  and  conflicting. 

Appeal  from  District  Court,  Boulder  Coun- 
ty. 

Action  by  Albert  Titus  against  James  J. 
Bernard,  as  administrator  of  the  estate  of 
M.  D.  Morrison,  deceased.  From  a  Judg- 
ment in  favor  of  defendant,  plaintifl  appeals. 
Reversed. 

T.  M.  Robinson,  for  appellant  Sylvester 
S.  Downer,  for  appellee. 

GUNTER,  J.  Appellant  filed  a  claim  In 
the  county  court  against  the  estate  of  Mor- 
rison, deceased,  for  $2,500  for  services  ren- 
dered by  appellant  in  discovering  ore  on 
a  mining  property.  The  claim  was  tried 
on  appeal  In  the  district  court  to  a  Jury.  At 
the  conclusion  of  the  evidence  for  appellant 
the  Jury,  by  direction,  rendered  a  verdict 
for  the  estate.  From  the  Judgment  on  the 
verdict  the  case  is  here. 

The  only  question  in  the  case  is,  was  the 
evidence  sufficient  to  Justify  submitting  the 
issues  to  a  Jury?  If  it  was,  the  case  sliould 
SO  back.    The  evidence  of  the  claim  consist- 


ed largely  of  the  admisdons  of  deceased, 
testified  to  by  the  various  witnesses.  This 
evidence,  if  credited,  tended  to  prove  that 
appellant,  at  the  request  of  deceased,  per- 
formed valuable  services  for  him  in  discov- 
ering ore  on  a  mining  claim,  and  that  de- 
ceased promised  to  pay  him  therefor  the  sum 
of  $2,500.  The  testimony  of  Lindenmeyer 
and  Johnson  alone  was  sufficient  proof  of  the 
claim  to  Justify  submitting  the  case  to  the 
Jury.  The  unreliability  of  admissions,  the 
credibility  of  Johnson  on  account  of  relation- 
ship to  appellant  the  conflicts,  if  any,  be- 
tween the  witnesses,  the  facts  that  the  cir- 
cumstances suggesrted  that  more  satisfactory 
evidence  must  exist  if  the  claim  was  valid, 
were  all  for  the  Jury.  We  think  the  evi- 
dence in  the  case  Justified  submitting  it  to 
a  Jury,  and  that  the  court  erred  In  directing 
a  verdict  for  the  estate. 
Judgment  reversed.    Reversed. 


20  C0I0.A.  123 
ARKINS  V.  ARKINS. 
(Court  of  Appeals  of  Colorado.    June  13,  1004.) 

UUITATION    or   ACTIONS— DISCOVERT   OF   BIOHT 
—  FaAUD   BY  AGENT— LACHES. 

1.  Plaintiff  alleged  that  in  1883,  her  husband 
and  son  having  died,  defendant,  who  was  her 
sister,  arranged  for  the  burial  and  paid  the 
expense  thereof,  but  made  no  report  to  plain- 
tiff; that  afterwards,  on  a  settlement  during 
the  same  year,  the  sum  of  $600  was  admitted 
by  defendant  to  be  due  plaintiff,  but  defendant 
represented  that  the  money  disbursed  by  her 
for  said  funeral  expenses  amounted  to  $600, 
and  the  account  was  received  in  payment  of  de- 
fendant's indebtedness;  that  in  1896  plaintiff, 
on  inquiry,  learned  for  the  first  time  that  said 
funeral  expenses  amounted  to  only  $149,  and 
that  defendant,  at  the  time  she  made  the  state- 
ment that  it  was  $600,  knew  it  was  false.  Held 
that,  as  the  complaint  alleged  that  defendant 
was  the  agent  of  plaintiff,  the  concealment 
was  a  frano,  and  the  complaint  did  not  show 
on  its  face  that  it  was  barred  by  the  six-years 
statute  of  limitations. 

2.  In  view  of  the  relationship,  and  the  fact 
that  there  had  been  no  change  in  the  situation 
of  the  parties  or  subject-matter,  plaintiff  was 
not  barred  by  laches. 

8.  If  a  complaint  shows  on  its  face  tliat  the 
cause  of  action  accrued  more  than  six  years 
prior  to  the  commencement  of  the  suit  objec- 
tion may  be  taken  by  special  demurrer. 

Error  to  District  Court  Arapahoe  County. 

Action  by  Laura  J.  Arklns  against  Liouise 
£>.  Arklns.  Judgment  for  defendant  and 
plaintiff  brings  error.    Reversed. 

Harrie  M.  Humphreys  and  Charles  A. 
FrueaufT,  for  plaintiff  in  error.  Patterson, 
Richardson  &  Hawkins,  for  defendant  In  er- 
ror. 

MAXWEUi,  J.  The  complaint  herein  was 
filed  July  10,  1899.  Defendant  demurred. 
Plaintifl  confessed  the  demurrer,  and  filed 
an  amended  complaint  December  1,  1890, 
wherein  it  is  alleged  that  on  or  about  Sep- 
tember 1,  1883,  a  settlement  of  a  rent  and 
board  account  existing  between  plaintiff  and 
defendant  was  made  whereby  the  sum  of  f  600 
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via  admitted  by  defendant  to  be  dne  plain* 
tiff.  "(4)  That  on  or  about  the  month  of 
Febmaiy,  1883,  the  huaband  ot  plaintiff,  and 
tbeir  infant  aon  died  at  the  aforesaid  family 
reaidence  of  plaintiff  In  the  city  of  Denver, 
and  were  duly  burled  therefrom  at  one  and 
ttie  same  time,  the  direction,  care,  and  charge 
of  their  foneral  and  burial  being  under  the 
management  of  one  C.  M.  Miller,  an  on* 
dertaker  of  said  dty  of  Denver.  (5)  That 
defendant  herein  was  at  the  time  last  men- 
Uooed,  and  la  now,  not  only  related  to  plaln- 
tltt  as  a  Bister  by  blood,  but  alao  by  mar- 
riage, plaintiff  and  defendant  having  married 
brothers.  (6)  That,  following  a  cuatom  usual 
in  tbeir  family,  viz.,  that  all  arrangements 
for  the  funeral  and  burial  of  any  one  ot 
tbeir  number  should  be  attended  to  by  the 
relatives  of  the  deceased,  other  than  those 
In  his  or  ber  Immediate  family,  said  de- 
fendant arranged  for  and  looked  after  the 
necessary  matters  iMrtalnlng  to  the  funeral 
and  burial  of  plaintUTs  deceased  husband 
and  child,  and  paid  the  nndertaker's  expense 
thereof,  bat  made  no  report  thereof  to  plaln- 
tilf  herein,  save  to  assure  her  that  all  mat- 
ters had  been  properly  attended  to.  (7)  That 
u  soon  as  said  sum  of  six  hundred  dollars 
($600)  had  been  mutually  settled  and  agreed 
upon  by  and  between  plaintiff  and  defendant 
as  the  amount  of  the  d^t  due  to  plaintiff 
from  defendant,  the  latter  then  and  there 
stated  and  represented  unto  plaintiff  that 
defendant,  by  ber  husband,  John  Arklns,  now 
deceased,  had  theretofore,  on  or  about,  to 
wit,  February  23,  1883,  paid  to  said  C.  M. 
Miller  all  of  the  undertaker's  funeral  and 
borlal  costs  and  expenses  of  plaintiff's  de- 
ceased husband  and  child,  and  that  the  sum 
of  money  so  disbursed  and  paid  by  defend- 
ant for  said  purpose  aggregated  exactly  the 
sum  of  six  hundred  dollars  ($600),  and  defend- 
ant asked  and  prayed  of  plaintiff  that  the 
payment  by  defendant  of  said  six  hundred 
dollars  ($600)  of  said  funeral  expenses  should 
be  received,  held,  and  accepted  by  plaintiff 
as  satisfaction  and  payment  in  full  of  the 
debt  and  amount  of  six  hundred  dollars  ($600) 
dne  to  plaintiff  from  defendant  for  said  rent 
and  board.  (8)  That  such  prayer  and  re- 
qnest  of  defendant  was  granted  by  plaintiff, 
and  the  debt  of  six  hundred  dollars  ($600) 
of  defendant  to  plaintiff  for  said  rent  and 
board  was  declared  paid  by  plaintiff,  in  con- 
sideration of  defendant  having  paid  six 
hmtdred  dollars  ($600)  for  the  funeral  ex- 
penses of  plaintiff's  deceased  husband  and 
child."  The  complaint  further  alleged  that 
plaintiff  accepted  the  statement  of  defendant 
as  tme;  that  December  2,  180G,  plaintiff,  up- 
on Inquiry,  learned  from  the  undertaker 
that  the  total  costs  and  expenses  of  the  fu- 
neral and  burial' above  referred  to  amounted 
to  $149,  and  no  more ;  that  at  the  time  de- 
fendant made  the  statement  that  tbe  funeral 
expenses  amounted  to  the  sum  of  $600  she 
knew  tbat  the  same  was  false  I^rayer  for 
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Judgment  for  the  sum  of  $4fil  and  InteMst. 
The  defendant  interposed  a  demurrer  to  tbe 
amended  complaint,  upon  the  groimdg  that 
it  appeared  upon  tbe  face  thereof  that  the 
cause  of  action  therein  stated  accrued  more 
ttian  six  years  prior  to  the  commencement 
of  the  action,  and  alao  upon  the  ground  of 
laches.  The  court  sustained  the  demurrer 
and  dismissed  tbe  complaint. 

If  the  complaint  ahowa  upon  its  face  tbat 
the  cause  of  action  accrued  more  than  six 
years  prior  to  the  commencement  of  the  suit, 
advantage  thereof  may  be  taken  by  special 
demurrer.  The  complaint  must  disclose  a 
subsisting  cause  of  action,  and  if,  on  its  face, 
it  shows  that  the  statute  of  limitations  has 
run,  it  should  allege  matters  which  avoid 
tbe  bar  raised  by  a  special  demurrer.  This 
mle  la  recognized  in  Meyer  v.  Blnkleman, 
6  Colo.  292.  Do  the  allegations  of  the  com- 
plaint, above  quoted,  avoid  the  bar  of  the 
statute? 

It  is  alleged  that  the  defendant  was  the 
agent  of  the  plaintiff  In  the  transaction  here- 
in Involved.  "Concealment  becomes  fraudu- 
lent only  when  It  is  the  duty  of  the  party 
having  knowledge  of  the  facts  to  discover 
them  to  the  other;  and  this  brings  back  the 
question,  when  does  such  duty  rest  upon  ei- 
ther party  to  any  transaction?  All  tbe  In-i 
stances  in  which  the  duty  exists,  and  in 
which  a  concealment  is  therefore  fraudulent, 
may  be  reduced  to  three  distinct  classes. 
These  three  classes  are,  in  general,  clearly 
distinct  and  separate,  although  their  bound- 
aries may  sometimes  overlap,  or  a  case  may 
fall  within  two  of  them:  (1)  The  first  class 
includes  all  those  instances  in  which,  whol- 
ly Independent  of  the  form,  nature,  or  ob- 
ject of  tbe  contract  or  other  transaction, 
there  is  a  previous,  existing,  definite  fldudaiy 
relation  between  the  parties ;  so  that  the  ob- 
ligation of  perfect  good  faith  and  of  com- 
!  plete  disclosure  always  arises  from  the  ex- 
I  isting  relations  of  trust  and  confidence,  and 
I  is  necessarily  impressed  upon  any  transac- 
I  tlon  which  takes  place  between  such  per- 
I  sons.  Familiar  examples  are  contracts  and 
other  transactions  between  a  principal  and 
agent,  a  client  and  attorney,  a  beneficiary 
and  trustee,  a  ward  and  guardian,  and  the 
like."  The  defendant  being  agent  of  the 
plaintiff,  a  duty  rested  upon  ber  to  disclose 
to  her  principal  tbe  truth  with  reference  to 
tbe  transaction  Involved  in  the  agency.  Any 
concealment,  misstatement,  misrepresenta- 
tion, or  falsehood  was  fraudulent  "They 
[statutes  of  limitation]  were  enacted  to  pre- 
vent frauds;  to  prevent  parties  from  assert- 
ing rights  after  the  lapse  of  time  had  de- 
stroyed or  impaired  the  evidence  which  would 
show  that  such  rights  never  existed,  or  had 
been  satisfied,  transferred,  or  extinguished, 
if  they  ever  did  exist.  To  hold  that  by  con- 
cealing a  fraud,  or  by  committing  a  fraud 
in  a  manner  that  concealed  Itself  until  such 
time  as  the  party  committing  the  fraud  oould 
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plead  the  statute  of  limitations  to  protect 
it,  is  to  make  the  law  which  was  designed  to 
prevent  fraud  the  means  by  which  it  is  made 
successful  and  secure.  And  we  see  no  rea- 
son why  this  principle  should  not  be  as  ap- 
plicable to  suits  tried  on  the  commuu-xaw 
side  of  the  court's  calendar  as  to  those  on 
the  equity  side."  Bailey  v.  Glover,  21  Wall. 
S42,  340,  22  L.  Ed.  636.  "The  leading  object 
of  the  statute  [limitations]  was  certainly  to 
prevent  fraudulent  and  unjust  claims  from 
being  brought  forward  after  such  a  lapse  of 
time  that  evidence  might  no  longer  be  within 
reach  of  the  other  party  by  which  tliey  could 
be  repelled.  It  was  not  intended  to  de- 
prive a  party  of  redress  when  by  tlie  act  of 
the  defendant  himself  he  has  been  deprived 
of  the  opportunity  of  availing  himself  of  it 
To  give  it  such  a  construction  would  make  It 
a  means  of  encouraging,  rather  than  pre- 
venting, frauds.  It  is  a  general  principle 
that  no  one  will  be  permitted  in  a  court 
of  Justice  to  claim  protection  by  means  alone 
of  his  own  fraud.  If  the  plaintiff  has  had 
knowledge  of  it,  the  statute,  of  course,  runs 
against  him.  But  if  he  has  been  kept  in  ig- 
norance of  his  rights  by  the  fraudulent  con- 
trivance of  the  defendant,  does  not  the  fraud 
of  the  latter  estop  him  from  claiming  that 
there  has  been  a  delay  In  the  prosecuting  of 
the  suit,  which  his  own  actions  have  prevent- 
ed from  being  brought  at  an  earlier  day?" 
Munson  v.  Hallowell,  26  Tex.  475,  484,  84 
Am.  Dec.  582.  The  defendant  seeks  to  es- 
cape the  principle  above  announced  by  in- 
voking the  aid  of  the  well-settled  principle 
that  the  presumption  is  that,  if  the  party  af- 
fected by  any  fraudulent  transaction  or  man- 
agement might  with  ordinary  care  and  at- 
tention have  seasonably  detected  it,  be  sea- 
sonably had  actual  knowledge  of  it,  and  cites 
Pipe  V.  Smith,  5  Colo.  146,  159,  in  support  of 
her  contention.  The  cases  holding  the  above 
doctrine,  including  Pipe  v.  Smith,  upon  ex- 
amination are  found  to  be  cases  wherein  the 
facts  as  disclosed  by  the  record  imposed  upon 
the  party  some  duty  of  Investigation.  In 
Pipe  V.  Smith  the  record  discloses  that  the 
"least  ordinary  diligence"  would  have  dis- 
closed and  discovered  the  fraud  complained 
of.  In  the  case  under  consideration,  the  re- 
lation of  principal  and  agent,  being  admitted, 
warranted  the  plaintiff  in  placing  implicit 
trust  and  confidence  in  the  statements  made 
to  her  by  the  defendant,  and  imposed  upon 
her  no  duty  of  making  Inquiry  to  ascertain 
the  truth  or  falsity  thereof.  The  plaintiff 
had  a  perfect  right  to  rely  implicitly  upon 
such  statements.  Our  conclusion  is  that  the 
statements  made  by  the  defendant  to  the 
plaintiff  at  the  time  of  the  settlement  be- 
tween them  was  a  fraud  upon  the  plaintiff, 
that  the  concealment  was  such  a  fraud  upon 
the  plaintiff  as  to  bring  this  case  within 
tho  principle  announced  by  the  Supreme 
Conrt  of  the  United  States  and  the  Supreme 
Court  of  Texas  In  the  cases  above  cited, 


and  that  the  facts  pleaded  are  a  bar  to  the 

statute. 

It  is  contended  by  defendant  that  plaintiff 
has  been  guilty  of  such  laches,  within  the 
statute  of  limitations,  as  to  predude  her  from 
maintaining  this  action.  Laches  does  not, 
like  limitation,  grow  out  of  the  mere  lapse 
of  time,  but  is  founded  upon  the  inequity  of 
permitting  the  claim  to  be  enforced,  an  In- 
equity founded  upon  some  change  in  the 
condition  or  relation  of  the  property  or  the 
parties.  First  NaU.  Bank  v.  Nelson,  106  Ala. 
535,  18  South.  154;  Du  Bois  v.  Clark,  12 
Colo.  App.  220,  231,  55  Pac  750.  The  rela- 
tionship of  the  parties  is  entitled  to  great 
weight  when  the  question  is  one  of  laches 
in  taking  hostile  steps,  and  the  same  prompt 
and  energetic  proceedings  which  would  be 
expected  in  other  cases  ought  not  to  be  de- 
manded of  near  relatives.  Wright  v.  Wright. 
37  Mich.  55.  Keeping  in  view  tlie  relation- 
ship of  the  parties,  and  the  fact  that  there 
has  been  no  change  in  the  situation  of  the 
parties  or  8ub]ect-matt»  of  the  action,  the 
defense  of  laches  cannot  be  sustained. 

The  demurrer  to  the  amended  complaint 
should  have  been  overruled. 

The  Judgment  will  be  reversed.    Beversed. 


20  C0I0.A.  96 

BOSTON  &  O.  SMELTING  CO.  v.  ELDEB. 

Treasurer. 
(Coart  of  Appeals  of  Colorado.    June  13,  1904.> 

TAXES— MUNICIPAL  LEVIES— TIME  OF  MAKING 
— I'BESCMPTIOJJS — MUNICIPAL  COBPOBATIONS 
—CONSOLIDATED  MUNICIPALITIES— RELATION 
TO  CONSTITUENT  CORPORATIONS. 

1.  The  amendment  to  the  Constitution  desig- 
nated as  article  20  (Seas.  Laws  1901,  p.  97,  c. 
46)  consolidated  into  a  single  body  tlie  city  of 
Denver  and  certain  other  municipal  corpora- 
tions. The  amendment  further  provided  that 
immediately  on  the  canvass  of  the  vote,  show- 
ing its  adoption,  the  Governor  should  issue  bis 
proclamation  accordingly,  and  that  thereupon 
the  municipal  corporations  should  merge  into 
the  city  and  county  of  Denver.  The  amend- 
ment was  adopted  by  a  vote  of  the  people  on 
November  4,  1902,  and  the  Governor  issued  the 
proclamation  of  adoption  on  the  1st  day  of  De- 
cember, 1002.  Held,  that  the  merger  did  not 
become  complete  until  December  let,  when  the 
proclamation  was  issued,  and  on  the  6th  of  No- 
vember, 1902,  a  municipal  corporation  within 
the  limits  covered  by  the  amendment  was  still 
an  independent  municipality,  the  oflScers  of 
which  were  in  possession  of  the  same  powers, 
and  charged  with  the  same  duties,  which  per- 
tained to  them  before  the  adoption  of  tlie 
amendment. 

2.  Under  Mills'  Ann.  St.  S8  4468,  4469,  4471. 
4473,  empowering  the  city  council  to  levy 
taxes  on  property  within  the  corporate  limits. 
making  it  the  duty  of  the  county  assessor  to 
designate  in  his  return  the  property  situate 
within  such  limits,  requiring  the  county  clerk 
to  extend  the  city  or  town  taxes  upon  the  tax 
list  in  the  same  manner  as  other  taxes  are  ex- 
tended, and  to  include  them  in  his  genernl  war- 
rant to  the  county  treasurer  for  collection,  and 
making  it  the  duty  of  the  county  treasurer  to 
collect  the  city  or  town  taxes  as  other  taxes 
are  collected,  the  city  council  must  levy  taxes 
before  it  becomes  the  duty  of  the  county  clerk 
to  extend  the  taxes  on  the  tax  list. 
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aaiUIs'  Ann.  St.  §§  3819,  3821,  3826,  3828, 
3829,  3852,  relative  to  the  duties  of  the  county 
assessor  and  county  clerk  in  matters  pertain- 
ing to  taxation,  reqnire  the  county  clerk  to 
transmit  the  tax  list  to  the  treasurer  by  the  Ist 
day  of  November,  "or  as  soon  thereafter  as 
prartioable."  Sections  4468,  4469,  4471,  and 
4473  empower  the  city  council  to  levy  taxes  on- 
taxable  property  within  the  corporate  limits, 
and  require  the  county  clerk  to  extend  city 
taxes  on  the  tax  list,  and  include  them  in  his 
warrant  to  the  county  treasurer,  whose  duty  it 
is  to  collect  them  with  other  taxes ;  thus  mak- 
ing it  necessary  for  municipal  taxes  to  be  levied 
before  the  transmission  of  the  warrant  and  tax 
list  to  the  county  treasurer.  Beld  that,  where 
t  levy  was  made  by  a  city  council  on  the  6th  of 
November,  it  would  be  presumed,  in  accord- 
ance with  the  presumption  of  performance  of 
duty  by  public  ofiBcers,  that  the  tax  list  had  not 
been  delivered  to  the  county  treasurer,  and  that 
the  levy  was  made  in  time. 

4.  Under  the  amendment  to  the  Constitution 
designated  as  article  20  (Sess.  Laws  1901,  p. 
97,  c.  461.  consolidating  into  a  single  body,  call- 
ed the  "City  and  County  of  Denver,"  several 
manidpalities,  and  providing  that  the  city  and 
(xmnty  of  Denver  should  succeed  to  all  the  prop- 
erty rights  of  the  included  municipalities,  the 
city  and  county  succeeded  to  the  right  to  collect 
taxes  created  by  a  levy  imposed  by  a  constituent 
municipality,  and  to  the  taxes  collected  there- 
under. 

5.  In  a  suit  to  restrain  the  sale  of  property 
(or  unpaid  taxes,  the  fact  that  the  complaint 
erroneously  stated  the  date  of  the  termination 
of  the  fiscal  year  for  which  a  certain  levy  was 
made  was  immaterial,  where  the  date  of  the 
levy  was  properly  alleged. 

6.  The  statute  provides  for  only  one  tax  levy 
for  general  purposes  daring  the  year.  The 
amendment  to  the  Constitution  designated  as 
article  20  (Seas.  Laws  1901,  p.  07,  c.  46)  con- 
solidated into  a  single  body  politic,  called  the 
"City  and  County  of  Denver,"  several  previous- 
ly independent  municipalities,  provided  that  the 
consolidated  municipality  should  succeed  to  all 
the  property  rights  of  the  included  munioipali- 
ties,  and  continued  in  force,  so  far  as  applicable, 
the  present  charter  and  ordinances  of  the  city 
of  Denver.  Held,  that  where  constituent  ma- 
nicipalities  had,  previous  to  the  consolidation, 
levied  taxes  for  municipal  purposes  for  the  year 
in  which  the  consolidation  became  effective,  such 
levy  was  final  for  that  year,  and  the  consolidat- 
ed manicipality  had  no  authority  to  make  a 
further  levy  on  property  included  therein. 

Appeal  firom  District  Cotirt,  City  and  Coun- 
ty of  Denver. 

Action  by  the  Boston  ft  Colorado  Smelting 
Company  against  C.  S.  Elder,  treasurer  of 
the  city  and  eonnty  of  Denver.  Prom  a 
judgment  fOr  defendant,  plaintUf  appeals. 
Reversed. 

Macbeth  &  May,  for  appellant.  Henry  A. 
Undsley  and  Charles  B.  Brock,  for  appellee. 

THOMSON,  P.  J.  The  appellant  brought 
this  action  against  the  appellee,  as  treasurer 
of  the  city  and  county  of  Denver,  to  restrain 
the  sale  by  the  latter  of  the  former's  prop- 
erty for  unpaid  taxes.  A  demurrer  to  the 
complaint  for  want  of  facts  to  constitute  a 
cause  of  action  was  sustained.  The  plalntUf 
elected  to  stand  on  its  complaint,  and  Judg- 
ment was  entered  against  it. 

The  complaint  alleged  the  ownership  by 
the  plaintiff  of  certain  real  estate  in  the  for- 
mer town  of  Argo,  Arapahoe  county,  which 


had  become  a  portion  of  the  city  and  county 
of  Denver;  the  levy  of  a  tax  for  general  mu- 
nicipal purposes  on  the  6th  day  of  November, 
1002,  by  the  board  of  trustees  of  that  town 
(it  still  being,  as  alleged,  an  independent  mu- 
nicipality) of  1  mill  upon  the  dollar  of  the 
assessed  valuation  of  the  property  within  Its 
limits;  the  levy  in  December,  1892,  by  the 
city  council  of  the  city  and  county  of  Den- 
ver (a  new  municipality,  embracing  the  ter- 
ritory formerly  pertaining  to  the  town  of 
Argo),  In  disregard  of  the  action  of  the  town 
trustees,  of  a  tax  for  city  purposes  of  1614 
mills  on  the  dollar  of  the  assessed  valuation 
of  property.  Including  the  property  of  the 
plaintiff;  the  payment  by  the  plaintiff  of  all 
state  and  county  taxes  levied  against  Its 
property,  and  also  the  full  payment  of  the 
tax  levied  by  the  town  of  Argo  for  mimlcl- 
pal  purposes;  Its  refusal  to  pay  the  excess 
demanded  by  the  defendant  on  account  of  the 
levy  by  the  city  and  county,  being  $2,353.95; 
and  the  advertisement  for  sale  by  the  de- 
fendant of  the  plaintiff's  property  to  make 
the  amount  of  such  excess. 

By  an  amendment  to  the  Constltutlou 
which  was  adopted  by  a  vote  of  the  people  on 
the  4th  day  of  November,  1002,  and  desig- 
nated as  article  20,  the  city  of  Denver,  and 
all  municipal  corporations  included  within  Its 
boundaries,  and  also  the  portion  of  Arapahoe 
county  which  it  embraced,  were  consolidated 
into  a  single  body  poilUc,  called  the  "City 
and  County  of  Denver."  Sess.  Laws  1901,  p. 
97,  c.  46.  It  was  provided  by  the  amendment 
that.  Immediately  upon  the  canvass  of  the 
vote  showing  Its  adoption,  It  should  be  the 
duty  of  the  Governor  of  the  state  to  Issue  his 
proclamation  accordingly,  and  that  thereup- 
on the  city  of  Denver,  and  all  municipal  cor- 
porations and  that  part  of  Arapahoe  county 
within  the  boundaries  of  the  city,  should 
merge  into  the  city  and  county  of  Denver, 
and  the  terms  of  all  officers  of  such  corpora- 
tions and  county  of  Arapahoe  should  expire^ 
except  that  certain  officers  of  the  city  of  Den- 
ver and  cei-taln  officers  of  the  county  of  Arap- 
ahoe should  continue  In  office  as  officers  of 
the  new  corporation  until  their  successors 
should  be  duly  elected  and  qualified.  The 
amendment  further  provided  that,  until  the 
adoption  of  a  charter  In  the  manner  prescrib- 
ed by  it,  the  charter  and  ordinances  of  the 
city  of  Denver,  as  they  should  exist  at  the 
time  of  the  taking  effect  of  the  amendment, 
should,  as  far  as  applicable,  be  the  charter 
and  ordinances  of  the  city  and  county  of 
Denver.  The  amendment  also  provided  that 
the  city  and  coimty  of  Denver  should  succeed 
to  all  the  property,  rights,  beneflts,  and  lia- 
bilities of  the  included  municipalities  and  of 
the  county  of  Arapahoe. 

The  proclamation  of  the  Gov^nor  that  the 
amendment  had  been  adopted  was  Issued  on 
the  1st  day  of  December,  1902.  The  town  ot 
Argo  was  one  of  the  municipalities  which  h) 
virtue  of  the  amendment  became  merged  It 
the  city  and  county  of  Denver.    But  it  ^« 
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not  become  m>  merged,  nor  did  the  terms  of 
tts  officers  terminate,  until  the  1st  day  of 
December,  1002— the  day  the  proclamation 
was  Issued.  On  the  6th  day  of  Norember, 
1902,  therefore,  the  town  of  Argo  was  still 
an  Independent  municipality,  and  all  Its  offi- 
cers were  still  In  possession  of  the  same  pow- 
ers, and  charged  with  the  same  duties,  which 
pertained  to  them  originally.  The  town  of 
Argo  was  organized  under  the  provisions  of 
the  general  statute  concerning  towns  and  cit- 
ies, and  the  powers  and  duties  of  its  board 
of  trustees  in  relation  to  the  levy  of  taxes 
must  be  sought  there.  By  the  terms  of  that 
statute  the  city  council  or  board  of  trustees 
of  any  city  or  town  is  empowered  to  levy  tax- 
es upon  taxable  property,  real,  personal,  or 
mixed,  within  the  limits  of  the  corporation, 
which  Is  subject  by  law  to  taxation  for  state 
or  county  purposes;  it  is  the  duty  of  the 
county  assessor  each  year,  in  making  his  re- 
turn, to  designate  the  property  situate  with- 
in the  limits  of  any  city  or  town  in  his  coun- 
ty; the  county  clerk  is  required,  as  soon  as 
the  assessment  roll  is  ready  in  each  year  for 
the  extension  of  the  taxes,  to  extend  the  city 
or  town  taxes  upon  the  tax  list  in  a  separate 
column,  properly  headed,  In  the  same  manner 
as  other  taxes  are  extended,  carrying  the  city 
or  town  tax  into  the  general  total  of  all  taxes 
for  the  year,  and  to  include  the  city  or  town 
taxes  in  his  general  warrant  to  the  county 
treasurer  for  collection;  and  it  is  made  the 
duty  of  the  county  treasurer  to  collect  the 
city  or  town  taxes  in  the  same  manner  and 
at  the  same  time  as  other  taxes  upon  the 
tax  list  are  collected.  Mills'  Ann.  St  f  S  4468, 
4460,  4471,  4473.  It  thus  appears  that  exc^t 
the  levy,  all  the  proceedings  in  relation  to 
dty  and  county  taxes  are  conducted  by  the 
county  officers.  The  limits  of  time  within 
which  the  municipal  levy  shall  be  made  are 
not  designated  in  the  foregoing  provisions, 
but  the  levy  must  be  made  before  it  becomes 
the  duty  of  the  county  clerk  to  extend  the 
taxes  on  the  tax  list  because  the  extension 
must  Include  the  city  and  town  taxes,  and  it 
cannot  include  them  unless  they  have  been 
levied.  The  question  of  time  must  there- 
fore be  settled  by  the  general  law  in  relation 
to  county  taxes.  Looking  into  that  we  find 
that  it  is  the  duty  of  the  county  assessor,  on 
or  before  the  1st  day  of  October  of  each  year, 
to  make  out  and  deliver  to  the  county  clerk 
an  assessment  roll,  containing  in  tabular 
form  and  alphabetical  order  the  names  of  the 
persons  and  bodies  in  whose  names  property 
has  been  listed,  with  the  several  species  of 
property  and  its  valuation;  that  npon  the 
delivery  of  the  roll  to  the  county  clerk,  the 
assessor  and  clerk  shall  carefully  compare 
the  various  Items  therein  within  each  other, 
and  with  township,  town,  and  city  plats  or 
maps,  where  they  have  been  provided,  and 
that  all  errors  and  omissions  shall  be  cor- 
rected; that  immediately  after  the  comple- 
tion of  the  assessm^it  roll,  the  clerk  shall 
make  out  in  duplicate  an  abstract  of  the  roll. 


showing  the  total  number  of  acres  of  land 
and  its  valuation,  the  total  valuation  of  town 
lots,  and  the  totals  and  valuation  of  the  vari- 
ous species  of  personal  property,  and  trans- 
mit one  copy  to  the  Auditor  of  State;  that 
as  soon  as  practicable  after  the  taxes  are 
levied,  the  clerk  shall  make  out  a  tax  list  and 
attach  to  it  his  warrant,  under  his  hand  and 
official  seal,  requiring  the  treasurer  to  col- 
lect the  taxes  therein  levied  according  to  law, 
and  cause  it  to  be  delivered  to  the  treasurer 
by  the  1st  day  of  November,  or  as  soon  there- 
after as  practicable,  who  shall  thereupon  pro- 
ceed with  the  collection  of  the  taxes  therein 
levied.  Mills'  Ann.  St  St  8819,  3821,  3826, 
3828,  3829,  3852.  It  will  be  seen  from  the 
foregoing  that  after  the  delivery  by  the  as- 
sessor to  the  county  clerk  of  the  assessment 
roll,  the  latter  has  a  variety  of  duties  to  per- 
form before  the  tax  list  Is  ready  for  the 
treasurer,  and  that  he  Is  confined  to  no  ab- 
solutely fixed  limit  of  time  in  their  perform- 
ance. The  time  for  the  delivery  of  the  tax 
list  to  the  treasurer  is  approximately  the  1st 
day  of  November.  Making  allowance,  bow- 
ever,  for  his  possible  Inability  to  have  it 
ready  by  that  day,  the  clerk  is  given  such 
further  time  as  may  be  necessary  for  the  pur- 
pose. If  not  then  delivered,  it  must  be  de- 
livered as  soon  thereafter  as  practicable.  If. 
in  this  case,  the  tax  list  had  been  delivered 
to  the  treasurer  on  the  Ist  day  of  Novembtf, 
the  levy  by  the  town  trustees  of  Argo  on  the 
6th  day  of  the  same  month  would  have  been 
too  late.  The  tax  could  not  have  been  ex- 
tended by  the  county  clerk  npon  the  tax  list, 
because  that  list  would  have  been  out  of  his 
hands  and  beyond  his  controL  But  the  pre- 
sumption Is  that  public  officers  perform  their 
duty,  and,  from  the  fact  that  the  levy  was 
made  on  the  6tb,  It  mnst  be  presumed  that 
the  tax  list  had  not  then  been  delivered  to 
the  treasurer,  and  that  the  levy  was  made  at 
the  proper  time.  On  the  6th  day  of  Novem- 
ber, the  trustees  of  Argo  possessed  all  the 
authority  they  ever  had,  and  a  test  of  the 
validity  of  their  proceedings  at  that  time  is 
the  same  as  if  the  Constitution  had  not  been 
amended.  The  power  to  levy  taxes  for  town 
purposes  was  expressly  conferred  npon  tbem 
by  law,  and  all  their  powers  remained  intact 
until  the  1st  day  of  December,  1902— the 
day  of  the  proclamation.  The  amendment 
provided  that  the  city  and  county  of  Den- 
ver should  succeed  to  all  the  property,  rights, 
benefits,  and  liabilities  of  the  city  of  Den- 
ver, the  Included  municipalities,  and  the 
county  of  Arapahoe.  The  several  constituent 
bodies  were  left  in  possession  of  their  organ- 
izations and  powers,  and  might  until  the 
final  merger,  exercise  all  their  lawful  func- 
tions; and  whatever  rights  they  already  pos- 
sessed, and  whatever  rights  they  might  ac- 
quire in  the  intermediate  time,  passed  to  the 
new  corporation.  Among  the  rights  to  which 
the  city  and  county  of  Denver  succeeded  was 
the  right  created  by  this  levy.  If  taxes  had 
been  collected  under  it  the  money  belonged 
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to  the  etty  anfl  eonnty  of  Denver;  If  not;  th* 
levy  Inured  to  It,  and  it  coold  make  tbe  ool- 
leeUotts. 

The  comidalnt,  aside  from  naming  the  data 
of  the  levy,  deecrlbes  it  aa  having  been  made 
for  tlie  ilscal  year  ending  November  SO,  1902, 
and  the  question  whether  the  fiscal  year  so 
ended  Is  made  the  subject  of  considerable 
ar^ment  pro  and  con.  It  seems  to  be  sup- 
posed on  both  sides  that  the  question  of  the 
validity  of  the  levy  is  in  some  way  affected 
by  tite  date  of  the  expiration  of  the  fiscal 
year.  The  state  and  oonnty  fiscal  year  does 
terminate  on  the  BOth  day  of  November,  but 
the  fiscal  year  of  cities  and  towns  organized 
under  the  general  law  ends  on  the  Slst  day 
of  March,  nnless  by  ordinance  a  different 
time  la  fixed.  HlUs'  Ann.  Bt  |  4447.  Bat 
tbe  date  of  the  termination  of  the  fiscal 
year  is  a  matter  of  no  importance.  Xhe 
validity  and  effect  of  the  levy  depend  upon 
tbe  time  when  it  was  made,  and  the  author- 
ity of  tbe  board  of  trustees  to  make  It  at  that 
fime;  and  the  complaint,  having  given  the 
date.  Is  not  harmed  by  an  erroneous  state- 
ment respecting  tbe  fiscal  year. 

The  point  is  also  made  that  the  amend- 
ment became  effective  immediately  upon  ita 
ittlflcatlon  by  the  people^  tliat  the  included 
mnnlcipalitles  thereupon  ceased  to  exist  aa 
iDCb,  and  tliat  therefore  at  tbe  time  of  this 
alleged  levy  there  was  no  town  of  Argo,  and 
no  board  of  trustees  of  the  town  of  Argo. 
We  may  concede  the  proposition  that  the 
amendment  became  part  of  the  Constttutlon 
on  the  instant  of  its  ratiflcatloii,  but  tbe  con- 
closlon  reached  by  counsel  does  not  follow. 
A  law  la  none  the  less  effective  aa  sncb  be- 
cause it  provides  for  something  to  be  done 
In  tbe  future.  While  the  amendment  may 
bave  become  effective  at  once,  it  fixed  a  time 
when  the  consolidation  for  which  it  provided 
ahonld  take  place,  and  It  was  because  the 
amendment  had  become  effective  that  ita 
provisions  relating  to  the  future  could  be 
lawfully  carried  out  By  virtue  of  those 
provisions  the  town  of  Argo  remained  a  mu- 
nicipal organization,  and  its  board  of  trus- 
tees its  governing  body,  until  tbe  day  tbe 
Governor's  proclamation  was  issued. 

The  statute  provides  for  only  one  levy  for 
general  purposes  during  the  year,  and  what- 
ever levies  were  made  prior  to  the  merger 
by  tbe  several  municipalities  which  aftei^ 
wards  comi>osed  tbe  city  and  county  of  Den- 
ver were  final.  See  Oliver  v.  Carsner,  89 
Tex.  89Q:  State  v.  Van  Every,  75  Mo.  530; 
1  Cooley  on  Taxation  (3d  Ed.)  593.  Tbe  city 
and  county  of  Denver  succeeded  to  the  bene- 
flts  of  auch  levies  by  virtue  of  tbe  amend- 
ment, but  the  amendment  gave  it  no  author- 
ity to  make  a  further  levy.  Nor  Is  such  an- 
tborlty  found  In  the  charter  of  the  city  of 
Denver,  which  became,  as  far  as  applicable, 
tbe  charter  of  the  city  and  county  of  Den- 
ver. Tbe  provisions  of  that  Instrument  re- 
lating to  levy,  as  contained  In  sections  2 
and  8  of  article  6,  are  tbe  same  as  those  of 


tbe  general  law  goTontlng  towns  and  dtles, 
which  we  have  already  examined  and  analys- 
ed, and  confer  the  same  power,  and  no 
greater. 

The  oomplaint  might  well  tutve  t>een  more 
specific  respecting  the  extension  of  the  tax 
list  by  the  county  clerk,  and  some  other  mat- 
ters, and  an  order  requiring  it  to  be  made  so 
would  probably  be  granted  on  proper  motion; 
but;  as  it  Isb  it  la  aided  by  presumptions 
which  make  It  good  as  against  a  general 
demurrer. 

The  demurrer  should  have  been  overruled, 
and  the  Judgment  will  be  reversed.  Be- 
versed. 

20  C0I0.A.  109 

TBIiLBR  ▼.  SIBVBRS  et  sL 
(Conrt  of  Appeals  of  Colorado.   June  18, 1904.) 
Kiaitxirr   oomaih  —  conobmratior  —  oosrs^ 

DSFOSrr— PATMKNT  IN  ADVAROB— 
WAIVKS— DISMISSAI.. 

1.  Under  1  Mills'  Ann.  St  c.  45,  H  1720; 
1724,  1728,  providing  for  a  preliminary  deposit 
by  petitioner  in  oondemnatlon  proceedings, 
whereby  he  may  immediately  enter  into  poases- 


been  ascertained,  an  appeal  la  taiken,  the  peti- 
tioner may  pay  into  court  the  compensation  as- 
certained, Uie  court  is  not  antbMriaed,  in  a  con- 
demnation proceeding,  to  set  aside  an  order 
8 ranting  a  new  trial  for  refusal  of  petitioner  to 
epoait  In  court  a  sum  to  apply  on  costs  accrued 
and  to  accrue. 

2.  Under  Sees.  Laws  1891,  p.  814,  f  28,  pro- 
viding that  every  offioer  shall  collect  fees  for 
services  performed  by  him  in  advance,  an  order 
reqniring  a  deposit  In  conrt  to  cover  accrued 
coats  in  a  c<»demnation  proceeding  Is  nnan- 
thorlaed,  aa  the  offloers  waived  ttM  ri^t  to  de- 
mand in  advance. 

3.  Under  1  Mills'  Ann.  St  H  674,  675,  rela^ 
ing  to  security  for  costs,  an  order  for  a  deposit 
In  conrt  to  cover  accrued  coats  in  a  oondemnar 
tion  prooeeding  is  onsuthoriied. 

4.  The  ooort  eaimot  arbitrarily  dismiss  a 
pending  cauae  at  laaue  of  ita  own  motion,  with- 
out notice  and  without  the  consent  of  tM  pai>> 
ties. 

Appeal  from  Oarfield  Oonnty  Ooort 
Action  by  George  Teller  against  Henry 
Slevers  and  others  for  the  condemnation  of 
certain  realty.  From  a  Judgment  dismissing 
the  action  ft>r  want  of  prosecution,  and  for 
costs  against  petitioner,  be  appealai  Be- 
Tersed. 

M.  J.  Bartley  and  J.  W.  DoUlson,  for  ap- 
pellant   O.  W.  Darrow,  for  appellees. 

MAXWELL^  3.  This  was  a  condemnation 
proceeding  under  the  eminent  domain  act 
December  IS,  1885,  appellant  filed  bis  petition 
in  tbe  court  t>eIow.  In  May,  1897.  a  trial  was 
had  to  a  Jury  of  six  freeholders,  resulting  in 
a  verdict  in  favor  of  respondents.  This  trial 
occupied  five  days,  in  tbe  taking  of  testimo- 
ny and  a  view  of  tbe  pr^nises  by  the  Jury. 
May  24,  1887,  the  court  set  aside  the  verdict 
of  the  Jury  and  granted  a  new  trial.  April 
SO,  1800,  tbe  court  ordered  the  "petitioner  to 
deposit  in  court  not  later  than  10  o'clock  a. 
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m.  of  Sfay  1,  A.  D.  IfiOO,  the  sum  of  $400,  to 
apifly  on  costs  accrued  and  to  accrue,  and 
tbat,  -on  his  failure  so  to  do,  the  trial  order 
heretofore  entered  should  be  vacated  and  set 
aside."  On  the  same  day  the  petitioner  filed 
his  exceptions  to  the  above  ruling  of  the 
court,  protested  against  the  authority  or  Ju- 
risdiction of  the  court  to  mal^e  such  order, 
and  declined  to  comply  therewith.  Septem- 
ber 4,  1900,  the  following  order  was  entered 
In  the  cause:  "Order  dismissed  on  court's 
own  motion  for  want  of  prosecution.  Closts 
ordered  taxed  to  petitioner.  It  Is  ordered  by 
the  court  that  respondents  have  Judgment  for 
costs  against  petitioner,  and  that  execution 
issue  therefor.  To  which  order  petitioner  ex- 
cepts." Appellant  assigns  for  error  the  or- 
der requiring  him  to  deposit  $400  to  apply  on 
accrued  costs  and  costs  to  accrue,  and  the  or- 
der dismissing  the  action  for  want  of  prose- 
cution. 

The  abstract  of  record  in  this  case  Is  very 
meager.  The  petition  filed  In  the  court  be- 
low is  substantially  set  forth,  followed  by  the 
J3rlefest  possible  mention  of  numerous  orders 
Betting  the  cause  for  trial,  and  continuances, 
and  the  two  orders  above  mentioned. 

In  support  of  the  order  of  April  80th,  It  iB 
contended  by  appellees  that  the  court  was 
authorized  to  malce  such  order  under  the  emi- 
nent domain  act.  An  examination  of  that 
act  (1  Mills'  Ann.  St.  c.  45)  falls  to  disclose 
such  authority.  Section  1720  provides  for  a 
preliminary  deposit  by  ■  the  petitioner,  who 
thereby,  in  pursuance  of  the  statute,  acquires 
the  privilege  of  Immediate  entry  and  posses- 
sion of  the  premises  sought  to  be  taken.  Sec- 
tion Vm  relates  to  an  examination  by  the 
Jury  of  the  premises  sought  to  be  taken,  up- 
on the  request  of  either  party,  provided  that 
the  party  making  the  request  shall  advance 
a  sum  suflSclent,  in  the  opinion  of  the  court, 
to  defray  the  necessary  expenses  of  such  ex- 
amination. Section  1728  provides  that  If,  aft- 
er compensation  has  been  ascertained,  the 
petitioner  or  owner  shall  appeal  or  prosecute 
a  writ  of  error,  the  petitioner  may  pay  Into 
the  court,  or  to  the  clerk  thereof,  the  amount 
of  compensation  so  ascertained,  for  the  use 
of  the  owner,  and  thereupon  the  petitioner 
may  take  possession  of  the  premises.  The 
foregoing  are  the  only  provisions  of  the  stat- 
ute relating  to  the  payment  of  money  Into 
court  No  authority  is  thereby  vested  In  the 
court  to  make  an  order  for  the  deposit  In 
court  of  a  sum  of  money  to  apply  on  costs 
"accrued  and  to  accrue."  In  the  face  of  the 
language  of  the  order,  It  cannot  be  seriously 
contended  that  a  deposit  was  required  in  pur- 
suance of  the  provisions  of  either  of  the 
above-cited  sections. 

It  Is  said  that  section  23  of  the  salary  act 
of  1891  (Sess.  Laws  1891,  p.  314)  provides 
that  every  officer  shall  collect  every  fee  for 
services  performed  by  him-  in  advance,  If  the 
same  can  be  ascertained,  and  that  this  sec- 


tion affords  .authority  for  maklnc  the  order 
complained  of.  In  People  ex  rel.  v.  Quinn. 
12  Colo.  473,  21  Pac.  488,  in  discussing  a  rule 
of  court  which  required  the  party  appealing 
from  a  Judgment  to  pay  all  accrued  costs, 
the  Supreme  Court  said:  "We  know  of  no 
statute  by  which  he  may  be  required  to  pay 
the  accrued  costs  in  the  case  at  the  time  of. 
perfecting  the  appeal,  and,  in  the  absence  of 
such  statutory  authority,  the  right  of  the 
cleric  to  impose  such  a  condition  cannot  be 
maintained.  The  statutes  make  farther  pro- 
vision for  the  protection  of  court  and  other 
offlcere  by  permitting  them  to  collect  their 
legal  fees  in  advance,  and.  if  this  right  is 
not  insisted  upon  at  the  proper  time,  the  offi- 
cer must  be  understood  to  have  waived  it, 
and  to  have  consented  that  such  fees  shall 
abide  the  result  of  the  suit."  In  respect  to 
the  accrued  costs  in  this  case,  it  must  be 
held  that  the  officers  waived  the  right  to  de- 
mand them  in  advance,  and  that  the  payment 
of  them  must  abide  the  result  of  the  suit. 

It  is  said  that  the  requirement  that  securi- 
ty for  costs  be  given  is  a  matter  in  the  sound 
discretion  of  the  court,  which  will  not  be 
reviewed  except  in  cases  of  clear  abuse;  cit- 
ing Ward  V.  Wilms,  16  Colo.  86,  27  Pac.  247, 
and  Knight  v.  Fisher,  15  Colo.  176,  25  Pac. 
78.  In  the  cases  cited  the  "security  for 
costs"  under  consideration  was  that  provided 
for  by  1  Mlllrf  Ann.  St.  «  674,  675,  and  Is  an 
Instrument,  the  form  of  which  is  set  forth  In 
the  statute.  The  deposit  of  money  is  not 
mentioned,  and,  while  money  may  be  the 
best  form  of  security,  we  find  no  warra&t  In 
these  sections  of  the  statute  for  the  order 
complained  of. 

It  appears  from  the  transcript  that  Septem- 
ber 4,  1900,  on  the  call  of  the  docket  for  the 
September  term-,  an  order  for  the  dismissal  of 
the  action  was  made  on  the  court's  own  mo- 
tion. 'It  is  manifest  that  this  dismissal  was 
not  inade  under  section  166  or  176,  Mills' 
Ann.  Code,  nor  was  It  made  for  failure  upon 
the  part  of  petitioner  to  comply  with  any 
standing  rule  of  the  court;  and  therefore  this 
case  is  not  controlled  by  Cone  v.  Jackson,  12 
Colo.  App.  461,  55  Pac.  940,  or  Hoy  v.  Mc- 
Conaghy,  14  Colo.  App.  372,  60  Pac.  184.  We 
know  of  no  statute  or  rule  of  practice  in  tlils 
state  which  authorizes  the  court.  Of  its  own 
motion  without  notice  by  rule  or  otherwise, 
and  without  consent  of  the  parties,  to  arbi- 
trarily dismiss  a  pending  cause  of  action  at 
Issue.  As  was  stated  in  Hoy  v.  McConaghy, 
supra:  "If  this  can  be  upheld,  then  courts 
would  be  Invested  with  the  most  extraordi- 
nary power,  which  they  could  arbitrarily  ex- 
ercise with  most  disastrous  consequences." 

The  Judgment  of  dismissal  will  be  revers- 
ed, and  the  cause  remanded,  with  directions 
to  the  court  below  to  vacate  and  set  aside  the 
order  of  May  30,  1900,  requiring  the  petition- 
er to  deposit  $400,  to  apply  on  costs  accrued 
and  to  accrue.    Reversed. 
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BOLLINGER  et  al.  r.  BOATMAN'S  BANK 
et  aL 

(Supreme  Court  of  Kansas.    June  11,  1904.) 

HOHESTEAD— DESCENT — CONVEYANCE    OF   IN- 
TEREST— BIOHTB  OF  CBEDITOKS. 

1.  The  legal  title  to  land  occupied  as  a  home- 
etead  descends  upon  the  death  of  the  owner  in- 
testate to  bis  widow  and  children,  and  such  ti- 
tle gives  to  such  children  a  present  and  valu- 
able interest  in  such  Innd,  which  they  cannot 
give  away  in  fraud  of  their  creditors. 

2.  A  voluntary  conveyance  of  such  an  inter- 
est by  a  child  not  occupying  such  homentead  to 
the  widow,  who  continues  to  occupy  the  home- 
«tead,  which  has  the  effect  to  defraud  cTeditors 
of  such  child,  will  be  set  aside  at  the  suit  of 
»uch  creditor  in  a  proper  proceeding  for  that 
pur])ose,  and  a  lien  declared  in  favor  of  such 
creditor  upon  such  interest  where  the  ante- 
cedent proceedings  have  created  it. 

<arllabn8  by  the  Court.) 

Error  from  District  Court,  Dickinson  Coun- 
ty; O.  L.  Moore,  Judge. 

Action  by  the  Boatman's  Bank  and  others 
against  W.  H.  Hollinger  and  others.  Judg- 
ment for  plaintiffs.  Defendants  bring  error. 
Affirmed. 

G.  W.  Hurd  and  T.  E.  Dewey,  for  plaintiffs 
in  error.  O.  S.  Crawford  and  B.  H.  Seeds, 
for  defendants  In  error. 

CUNNINGHAM,  J.  We  have  here  another 
of  the  seemingly  endless  problems  arising  out 
of  the  permutations  of  human  affairs  relative 
to  the  homestead  question.  The  plaintiff  in 
error  Anna  M.  Hollinger  states  the  facts  as 
follows,  with  which  statement  no  fault  Is 
found:  "In  July,  1900,  J.  S.  HolUnger  died 
intestate.  At  the  time  of  bis  death  be  owned 
a  farm  of  IGO  acres  In  Dickinson  county, 
Kansas,  and  occupied  the  same  with  his  fam- 
ily as  a  homestead.  He  left  surviving  him 
as  his  heirs  at  law  his  widow,  Anna  M.  Hol- 
linger, and  seven  children,  of  whom  the  plain- 
tiff in  error  W.  H.  Hollinger  is  one.  After 
the  death  of  J.  S.  Hollinger,  the  widow,  Anna 
M.,  continued  to  occupy  the  premises  as  a 
home  witli  her  two  adult  unmarried  children, 
and  she  occupied  the  same  continuously  to 
the  time  of  the  trial  of  this  case.  Soon  after 
ilie  death  of  J.  S.  Hollinger,  W.  H.  Hollinger, 
who  was  at  the  time  In  debt  and  Insolvent, 
conveyed  his  interest  In  the  homestead  to  bis 
mother,  Aumi  M.  Hollinger.  Such  conveyance 
was  in  the  nature  of  a  gift,  and  without  any 
other  consideration  than  the  natural  affection 
exUtiug  between  the  mother  and  sou.  Some 
time  thereafter  the  Boatman's  Bank,  the  de- 
tendant  in  en-or,  one  of  the  creditors  of  W, 
H.  Hollinger,  obtained  a  judgment  against 
him  in  the  disti-Ict  court  of  Dickinson  county, 
Kansas,  upon  which  an  execution  was  duly 
l>Kued  and  levied  upon  an  undivided  1/14 
interest  in  the  homestead  as  the  property  of 
said  W.  U.  Hollinger.  And  thereafter  the 
Boatman's  Bank  commenced  this  action  la 
aid  of  execution  for  the  purpose  of  setting 
aside  the  deed  of  conveyance  from  W.  H. 
Uollinger  to  his  mother,  and  to  subject  the 


undivided  ^/n  interest  In  the  'homestead  to 
the  payment  of  this  judgment."  Upon  these 
facts  the  court  rendered  the  following  Judg- 
ment: "It  is  therefore  by  the  court  now  here 
considered,  ordered,  and  adjudged  ttiat  the 
deed  of  conveyance  from  the  defendant  W, 
H.  Hollinger  to  the  defendant  Anna  M.  Hol- 
linger, for  the  undivided  one-fourteenth  In- 
terest In  and  to  the  following  described  real 
estate,  situate  In  Dickinson  county,  state  of 
Kansas  [land  described],  is  void  as  against 
the  judgment  lien  of  said  plaintiff,  and  said 
plaintiff  has  a  first  lien  upon  the  said  undi- 
vided one-fourteenth  interest  in  said  real  es- 
tate In  the  sum  of  $27,391,  with  interest  there- 
on at  the  rate  of  8  per  cent  per  annum  from 
the  8th  day  of  September,  A.  D.  1902." 

It  Is  claimed  that  this  Judgment  Is  errone- 
ous because  the  real  estate  mentioned  Is  the 
homestead  of  Anna  M.  Hollinger,  not  that  It 
was  the  homestead  of  the  debtor,  W.  H.  Hol- 
linger. Upon  the  death  of  J.  S.  Hollinger, 
who  at  the  time  owned  and  occupied  the  land 
as  his  homestead,  and  who  was  the  husband 
of  Anna  M.  Hollinger  and  the  father  of  W.  H. 
Hollinger,  the  title  thereto  passed,  under  our 
statutes  of  descents  and  distributions,  one- 
half  to  his  widow  and  one-half  In  equal  sliares 
to  each  of  his  seven  children.  Dayton  t. 
Donart,  22  Kan.  250.  As  to  this  devolution 
of  title  neither  constitutional  nor  statutory 
homestead  provision  had  anything  to  do.  The 
title  to  land  Is  not  the  concern  of  these  pro- 
visions. The  homestead  right  grows  out  of 
a  condition,  and  Is  not  an  estate.  By  this 
descension  of  title  the  heirs  of  J.  S.  Hollinger 
took  something  of  substance,  and  presumably 
of  value.  Of  course.  It  went  to  them  condi- 
tioned with  all  the  Incumbrances  created  by 
the  ancestor  or  imposed  by  the  law,  but  what- 
ever went  to  W.  H.  Hollinger  would  be  sub- 
ject upon  the  termiuatlou  of  those  conditions 
to  the  payment  of  his  debts.  He  could  not 
find  protection  for  this  property  for  bimseir 
mider  any  of  the  homestead  provisions  either 
of  Constitution  or  statute,  because  he  was 
not  occupying  It  as  a  home.  He  could  not,  by 
its  conveyance  without  consideration,  put  his 
mother  in  any  better  position  than  he  him- 
self occupied,  so  far  as  his  creditors  are  con- 
cerned. It  must  be  noted  that  the  questioned 
decree  goes  only  to  the  extent  of  de<'larlng 
void  the  deed  of,  and  decreeing  a  lien  upon 
W.  H.  HoUInger's  interest  In,  the  estate.  It 
does  not  determine  when  or  how  that  inter- 
est may  be  subjected  to  the  satisfaction  of 
the  lien.  Contention  is  made  that,  if  J.  S. 
HoUInger's  interest  may  be  sold  to  satisfy 
such  a  lien,  the  homestead  right  of  the  widow 
In  the  land  would  be  destroyed.  That  ques- 
tion is  not  in  this  case,  and  we  are  not  calle<l 
upon  to  decide  It.  No  sale  has  as  yet  been 
ordei-ed  or  attempted.  It  may  never  be,  at 
least  so  as  to  interfere  with  any  homestead 
right  of  the  widow,  if  any  she  have.  It  Is 
sufficient  now  to  say  that  the  Interest  In  the 
land  In  questiou  which  W.  H.  Hollinger  took 
upon  tlie  death  of  his  father  and  as  his  feli: 


Digitized  by 


Google 


2U 


n  PACIFIC  REPORTER. 


(Kan. 


wail  a  ralnable  one,  and  something  which 
he  could  not  gWe  away  while  Indebted,  with 
the  effect  to  hinder,  delay,  or  defrand  hla 
creditors. 

The  Judgment  of  the  district  court  will  be 
affirmed.    All  the  Justices  concurring. 


CARTER  et  al.  t.  BECKER. 
(Supreme  Court  of  Kansas.    June  11,  1904.) 

TBIAli— INBTBOeriONS-JTBUSX— BJECTMBNT— 
EVIDENCE. 

'  1.  The  district  court  hag  a  large  discretion  in 
the  matter  of  giving  additional  instructions  after 
the  jury  has  retired  for  deliberation.  It  may 
supplement  the  original  charge  whenever  con- 
fident that  no  substantial  right  will  be  infringed 
and  that  the  ends  of  justice  will  be  best  sub- 
served by  doing  so,  and  only  in  case  of  abuse, 
resulting  in  injury,  will  an  exercise  of  such  dis- 
eretion  be  reviewed. 

2.  If  the  heirs  of  an  estate,  three  in  number, 
one  of  whom  is  a  married  woman,  malte  an  ami> 
cable  division  of  the  real  property  they  have  in- 
herited, and,  for  the  purpose  of  consummating 
such  arrangement,  meet  and  exchange  deeds,  to 
the  end  that  each  one  shall  receive  from  the 
others  a  conveyance  for  a  two-thirds  interest 
in  the  land  be  is  to  own  in  severalty,  and  after 
the  woman's  death  it  be  discovered  that  the 
deed  of  her  coheirs  to  her  share  of  the  land  is 
in  the  name  of  her  husband,  the  law  will  pre- 
mime,  in  the  absence  of  evidence  to  the  contrary, 
that  the  husband  took  the  deed  for  the  use  and 
benefit  of  his  wife,  and  not  as  a  gift  from  her. 

3.  In  an  action  of  ejectment  for  the  recovery 
of  land  so  deeded,  brought  by  the  deceased  wife'a 
children  against  her  husband's  grantee,  the  bur- 
den is  upon  the  plaintiffs  to  establish  the  fact 
that  the  deed  was  of  the  wife's  separate  prop- 
erty; but  when  that  fact  appears,  whether  thn 
deed  was  taken  in  the  name  of  her  husband 
with  the  wife's  consent  or  not,  it  devolves  upon 
the  defendant  to  establish  that  a  gift  was  in- 
tended, and  not  a  trust. 

4.  In  such  an  action  the  question  of  an  In- 
tention on  the  part  of  the  wife  to  give  to  her 
husband  a  two-thirds  interest  in  the  land  is  one 
of  fact  for  the  jury,  to  be  determined  in  the 
same  manner  as  questions  of  fact  in  other  cases. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Shawnee  Coim- 
ty;  Z.  T.  Hazen,  Judge. 

Action  by  Rosa  E.  Carter  and  Bell  Carter 
against  Daniel  Becker.  Judgment  for  de- 
fendant, and  plaintiffs  bring  error.    Reversed. 

David  Orermyer,  for  plaintiffs  in  error. 
M.  T.  Campbell,  tor  defendant  in  error. 

BURCH,  J.  In  his  lifetime  John  Cunning- 
ham was  the  owner  of  a  tract  of  land  in 
Shawnee  county.  When  be  died  be  was  a 
widower,  and  he  left  no  will.  His  heirs  at 
law  were  his  married  sons,  John  W.  Cunning- 
ham and  Christopher  Cunningham,  and  his 
daughter,  Martha,  married  to  Mitchell  West. 
These  children  entered  Into  an  amicable  ar- 
rangement for  a  division  of  the  land  their 
father  had  left  them,  and,  for  the  purpose  of 
consummating  such  arrangement,  they  met, 
according  to  a  previous  appointment,  at  the 
office  of  an  attorney  at  law  in  the  city  of  To- 
peka,  and  exchanged  deeds  which  he  had 
prepared,  to  the  end  that  each  one  should  re- 


ceive from  the  others  a  deed  for  a  two-ttlrds 
Interest  in  the  land  which  he  was  to  take 
in  severalty.  One  ot  these  deeds  was  made 
to  Mitchell  West  Instead  of  to  Martha,  his 
wife.  This  deed  was  placed  of  record,  and 
the  respective  parties  entered  upon  the  sepa- 
rate possession  and  enjoyment  of  their  re- 
spective portions  of  their  patrimony.  Sirs. 
West  and  her  children  occupied  the  land  con- 
veyed to  her  husband,  with  him,  as  their 
homestead,  until  the  time  of  her  death,  which 
occurred  in  1885.  She  died  intestate,  leaving 
two  minor  children,  the  plaintiffs  in  the  dis- 
trict court  Two  otner  children  had  died  In 
Infancy  some  years  before.  At  the  time  of 
her  decease  Mrs.  West  was  the  undisputed 
owner  of  one-third  of  the  land  she  occupied, 
since  that  interest  was  not  affected  by  thv 
deed  of  her  brothers  to  her  husband.  Under 
the  law  of  descents  and  distributions,  as  it 
then  stood,  Mitchell  West  Inherited  one-half 
of  this  one-third  interest,  as  her  surviving 
husband,  and  also  inherited  one-half  of  tha 
other  half  of  such  one-third  as  the  heir  or 
his  two  deceased  children.  The  plaintiffs  in- 
herited the  remaining  one-twelfth  of  the  land. 
In  February,  1895,  Mitchell  West  and  a  sec- 
ond wife  whom  he  had  married  made  a  war- 
ranty deed  of  the  land  to  Daniel  Becker,  the 
defendant  in  the  district  court,  and  delivered 
Its  full  possession  to  him.  The  plaintiffs, 
from  birth  until  the  time  the  land  was  sold, 
resided  upon  the  premises  with  their  father. 
At  the  date  of  the  sale  one  of  them  had  bare- 
ly reached  maturity,  while  the  other  was 
some  three  .vears  younger.  They  subsequent- 
ly married  brothers,  and  in  the  year  t901 
brought  suit  to  recover  possession  of  the 
land;  not  only  claiming  the  one-twelfth  in- 
terest which  unquestionably  belonged  to 
them,  but  asserting  as  well  that  their  mother 
was  the  owner  of  the  entire  interest  describ- 
ed in  the  Cunningham  deed  to  Mitchell  West, 
that  they  Inherited  a  portion  of  this  interest 
from  her,  and  that  the  defendant  purchased 
with  notice  of  their  rights.  Upon  a  trial  the 
jury  awarded  the  plaintiffs  one-twelfth  of 
the  land,  and  judgment  was  rendered  accord- 
ingly. Error  is  assigned  with  respect  to  the 
conduct  of  the  proceedings  in  the  district 
court. 

After  the  Jury  had  deliberated  for  some 
time  upon  the  case.  It  asked  for  further  In- 
struction upon  a  proportion  of  law.  The 
court  responded  with  a  full  exxwsltion  of  the 
doubtful  matter,  and  it  is  now  urged  that  the 
court  had  no  authority  to  instruct  at  length 
at  that  stage  of  the  proceeding.  The  Instruc- 
tion was  not  a  virtual  substitute  for  the 
charge  already  given,  was  not  given  In  a 
manner  calculated  to  mislead  the  Jury,  and 
did  not  leave  it  to  infer  that  it  should  cer- 
tainly And  in  a  particular  way  for  one  of  the 
parties.  Hence  it  does  not  fall  within  the 
ban  of  the  case  of  Foster  v.  Turner,  31  Kan. 
58,  1  Pac.  145.  The  court  has  a  large  discre- 
tion in  the  matter  of  giving  additional  In- 
structions after  the  Jury  has  retired  tor  delib- 
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elation,  and  may  supplement  tbe  original 
charge  whenerer  confident  that  tbe  ends  of 
jcstice  will  be  best  subserved  by  doing  so. 
A  judicious  exercise  of  the  right  tends  to  tbe 
sure  and  efficacious  administration  of  tbe 
law.  Even  In  a  criminal  case  tbe  court  may, 
of  its  own  motion,  give  tbe  Jury  additional 
Instructions  to  meet  any  difficulty  which  may 
present  itself  to  their  minds  (State  v.  Chand- 
ler, 31  Kan.  201,  1  Pac.  787),  and  only  in  case 
of  abuse  resulting  In  injury  to  some  substan- 
tial right  will  an  exercise  of  such  discretion 
be  reviewed. 

The  evidence  introduced  to  account  for  the 
appearance  of  Mitchell  West's  name  in  the 
deed  was  very  unsubstantial  and  unsatisfac- 
tcry.  So  much  either  of  uncertainty  or  of 
iniprobabllity  attached  to  every  explanation 
offered,  thpt  It  was  evident  tbe  Jury  might  be 
compelled  to  disregard  tbem  all,  and  view 
the  ease  as  one  in  which  a  husband  Is  found 
in  the  unexplained  possession  of  a  deed  ap- 
parently Investing  him  with  title  to  land  al- 
lotted to  ^s  wife  as  her  portion  of  her  de- 
ceased father's  estate.  By  using  the  knowl- 
edge which  the  Jury  possessed  In  common 
vlth  mankind.  It  was  possible  for  them  to 
draw  a  rational  conclusion  from  the  evidence 
as  a  whole  that  Mrs.  West  did  understand 
and  assent  to  the  form  of  the  deed  as  it  was 
actually  prepared,  signed,  delivered,  record- 
ed, and  preserved.  But  it  was  not  possible 
for  them  to  say  whether  Mrs.  West  intended 
to  give  the  land  to  her  husband,  or  whether 
it  was  understood  that  he  should  hold  it  for 
ber,  or  for  her  Infant  daughters,  or  for  some 
other  purpose.  Under  these  circumstances,  it 
was  of  thie  utmost  Importance  that  the  Jury 
be  Instructed  fully  and  accurately  with  ref- 
erence to  the  Interpretation  the  law  Itself 
would  j)lace  upon  the  transaction  In  tbe  ab- 
sence of  explanatory  facts.  Tbe  court  said 
that  prima  facie  the  deed  to  Mitchell  West 
was  what  It  purported  to  be  upon  Its  face, 
and  was  made  to  the  person  Intended;  that, 
onesplained,  the  result  of  the  transaction 
showed  what  It  was;  and  that  prima  facie 
the  grantee  in  the  deed  was  the  owner  of  this 
property,  because  all  transactions  are  pre- 
sumed to  be  rightful  and  honest  and  fair. 
This  Instruction  Ignored  the  conceded  fact 
that  the  property  dealt  with  was  derived  by 
Martha  West  by  descent  from  her  father,  and 
that  upon  segregation  It  became  ber  sole  and 
Kparate  estate,  not  subject  to  the  disposal  of 
her  husband  or  liable  for  bis  debts.  Married 
Woman's  Property  Act  (section  4018,  Gen.  St. 
1901).  In  such  cases  the  law  Is  now  well  set- 
tled that  the  husband  Is  presumed  to  hold  the 
land  In  trust  for  bis  wife's  benefit  In  the  ab- 
sence of  proof  that  she  Intended  it  as  a  gift 
to  him.  Stickney  t.  Stlckney,  131  U.  S.  227, 
9  Snp.  Ct.  677,  33  I*  Ed.  136;  Grablll  v.  Moy- 
«  et  al.,  4.5  Pa.  530;  Bergey's  Appeal,  60  Pa. 
«»,  100  Am.  Dec.  578;  Adoue  v.  Spencer,  62 
N.  J.  Eq.  782,  49  Atl.  10.  56  L.  R.  A.  817,  90 
Am.  St  Bep.  484;  Jones  v.  Davenport,  44  N. 
J.  Eq.  33,  46,  13  Atl.  652;  Sykes  v.  City  Sav- 


ings Bank,  115  Mich.  321,  73  N.  W.  369,.  69 
Am.  St  Kep.  562;  Wales  v.  Newbould,  9 
Mich.  45,  64;  Chadbourn  v.  Williams,  45 
Minn.  294,  47  N.  W.  812;  McNally  v.  Weld, 
SO  Minn.  209, 14  N.  W.  895;  Denny  et  aL,  Ex- 
ecutors, v.  Denny,  123  lud.  240,  23  X.  E.  519; 
King,  Adm'r,  v.  King,  24  Ind.  App.  .598,  57 
X.  E.  275.  79  Am.  St.  Rep.  287;  Jackson  v. 
Kraft  186  111.  C23,  58  N.  E.  298;  Patten  v. 
Patten,  76  111.  446;  Toms  v.  Flack,  127  N.  C. 
420,  423,  37  S.  E.  471;  Smyley  v.  Reese,  53 
Ala.  89,  101,  25  Am.  Rep.  598;  Houston  v. 
Clark,  50  N.  H.  479;  Berry  v.  Wiedman,  40 
W.  Va.  30.  20  S.  E.  817,  52  Am.  St  Rep.  866. 

By  the  adoption  of  the  married  woman'd 
property  act  It  was  Intended  primarily  that 
tbe  law  should  be  changed,  rather  than  that 
the  conduct  of  husbands  and  wives  should 
be  greatly  altered.  Tbe  law  was  designed  to 
secure  to  tbe  wife,  without  additional  effort 
or  precaution  on  her  part  that  which  before, 
under  tbe  same  circumstances,  might  have 
become  her  husband's,  because  of  his  marital 
rights,  or  because  of  her  Incapacities;  and  It 
would  amount  to  a  virtual  defeat  of  one  of 
tbe  beneficent  purposes  of  the  statute  If  tbe 
wife  were  obliged  to  take  securities  from 
bet  husband  whenever  he  received  for  any 
purpose  a  portion  of  her  separate  property. 
Therefore  In  a  contest  tbe  law  will  not  jper- 
mlt  the  husband,  or  those  claiming  under 
him;  to  rest  with  the  production  of  the  wdi- 
nary  Indicia  of  title— the  possession  of  goods, 
of  money,  of  promissory  notes  properly  in- 
dorsed, of  bonds  payable  to  bearer,  of  shares 
of  stock  duly  assigned,  or  of  deeds  of  land- 
but  will  require  proof  of  a  gift  or  of  a  pur- 
chase for  value. 

The  law  was  clearly  perceived  and  force- 
fully stated  by  Mr.  Justice  Strong,  of  the  Su- 
preme Court  of  Pennsylvania,  In  a  case  re- 
lating to  personal  property:  "When  the  act 
of  Assembly  declares,  as  It  does,  that  all 
property,  real,  personal,  and  mixed,  which 
shall  accrue  to  any  married  woman  during 
coverture,  by  will,  descent,  deed  of  convey- 
ance, or  otherwise,  shall  be  owned,  used,  and 
enjoyed  by  such  married  woman  as  her  own 
separate  property— when  the  leading  purpose 
of  the  act  is  to  protect  the  wife's  estate  by  ex- 
cluding the  husband  It  Is  impossible  for  us 
to  declare  that  the  mere  possession  of  it  by 
the  husband  is  proof  that  the  title  has  passed 
from  tbe  wife  to  him.  After  it  has  been 
shown,  as  It  was  In  this  case,  that  the  prop- 
erty accrued  to  the  wife  by  descent  from  her 
father's  and  brother's  estates,  the  presump- 
tion necessarily  is  that  It  continued  hers.  In 
such  a  case  It  lies  upon  one  who  asserts  It  to 
be  the  property  of  tbe  husband  to  prove  a 
transmission  of  the  title,  either  by  gift  or 
contract  for  value,  for  the  law  does  not  trans- 
mit It  without  the  act  of  tbe  parties.  If  mere 
possession  were  sufilcient  evidence  of  a  gift 
the  act  of  1848  [P.  L.  536]  would  be  useless 
to  the  wife."  Grablll  v.  Moyer,  supra.  In 
the  case  of  Adoue  v.  Spencer,  already  referred 
to,  tbe  rule  Is  stated  to  be  as  follows:   "The 
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burtben  Is  on  tbe  wife  to  establlsb  tbat  ber 
husband  took  and  used  her  separate  estate; 
but,  when  that  fact  Is  established,  whether 
such  taking  was  with  or  without  her  consent, 
the  burthen  then  snlfta,  and  those  claiming 
that  such  taking  and  use  was  by  gift  of  the 
wife  must  establish  such  gift  to  the  hus- 
band." And  the  subject  Is  summarized  In 
that  case  In  the  following  manner:  "Since 
1848,  which  was  about  the  year  of  the  be- 
ginning of  the  statutory  creation  of  the  wife's 
separate  property  rights,  the  trend  of  the  de- 
cisions in  all  the  states  has  been  toward  the 
rule  here  contended  for.  It  can  safely  l>e 
said  that,  with  scarcely  an  exception,  tbe  Su- 
preme Court  of  the  United  States  and  the 
courts  of  last  resort  of  all  the  states  have 
held  that  as  to  the  principal  of  the  wife's 
separate  estate,  taken  into  the  possession  of 
a  husband  and  used  by  him,  he  or  his  per- 
sonal representative  is  bound  to  account  to 
her,  and  that,  to  sustain  a  refusal  to  do  so, 
or  to  relieve  from  equitable  liability  to  do 
so,  the  burthen  is  on  him  to  establish  that 
he  received  such  property  as  a  gift  from  ber. 
His  mere  possession  of  it  will  not  imply  such 
a  gift,  any  more  than  It  would  from  a  like 
receipt  from  any  other  person.  There  ap- 
pears no  good  reason,  either  in  law  or  mor- 
als, why  such  should  not  be  tbe  rale." 

It  is  true,  the  law  still  has  regard  for  the 
unity  of  husband  and  wife,  and,  wliile  it  per- 
mits them,  it  does  not  compel  separate  es- 
tates in  property,  and  there  is  nothing  to  pre- 
vent the  wife  from  giving  her  property  to  her 
husband,  or  from  using  it  for  the  benefit  of 
the  family.  But  if  husband  and  wife  be  one, 
the  husband  may  no  longer  arrogate  to  him- 
self the  right  to  be  tbat  one,  and  the  wife 
should  not  be  held  to  have  given  him  her  sep- 
arate estate  unless  an  intention  to  give  ap- 
pear. In  determining  the  question  of  an  in- 
tent to  give,  some  courts  insist  that  the  trans- 
action shall  be  scrutinized  with  great  care, 
and  that  the  husband  must  show  by  the  clear- 
est evidence  that  a  gift  was  freely  intended 
i^nd  deliberately  made.  Boyd  v.  De  La  Mon- 
tagnie,  73  N.  Y.  498,  29  Am.  Rep.  197.  This 
is  a  survival  of  the  presumption  of  undue 
influence  under  the  common-law  doctrine  that 
terror  of  her  husband  is  a  married  woman's 
natural  felicity,  and  that  coercion  and  domi- 
nation of  a  woman  by  a  man  are  the  certain 
signs  of  connublallty.  In  other  jurisdictions 
but  slight  evidence  is  required  to  show  a  gift, 
and,  upon  proof  of  acquiescence  by  the  wife 
In  the  use  of  her  property  by  her  husband  for 
a  considerable  period  of  time,  the  law  pre- 
sumes a  gift.  This  Is  a  survival  of  the  theory 
that  everything  the  wife  does  not  keep  chain- 
ed, the  rapacious  husband  may  appropriate. 
The  question  of  an  intention  to  give  Is  one  of 
fact.  It  may  be  established  by  direct  or  by 
circumstantial  evidence.  The  relation  of  the 
parties  should  be  duly  considered.  The  free- 
dom of  the  wife  to  supply  the  wants  of  the 
family  or  to  aid  the  enterprises  of  her  hus- 
band, tbe  circumstances  under  which  be  ob- 


tains, uses,  manages,  or  disposes  of  her  profy- 
erty,  her  acquiescence  In  his  conduct,  the  con- 
trol which  she  retains,  the  lapse  of  time,  her 
failure  to  call  him  to  account,  and  many  oth- 
er facts,  all  bear  upon  the  question,  but  Its 
determination  In  an  action  at  law  is  for  the 
Jury.     Roberts  v.   GrifDth,   112  Ga.   146,   37 
8.  E.  179;   Martin  v.  Jennings,  52  S.  C.  371. 
37  S.  a.  807;   McLure  v.  Lancaster,  24  S.  O. 
273,  58  Am.  Rep.  259;    In  re  Schmidt's  Es- 
tate, 56  Minn.  256,  57  N.  W.  453.    In  Roberts 
v.   Griffith   the  syllabus  reads:    "WTiere,   In 
the  division  of  her  father's  estate,  a  married 
woman  was  entitled  to  certain  lands,  and  lier 
husband  insisted  that  the  deed  thereto  by  the 
otlier  heirs  should  be  made  to  the  husband 
and  wife  Jointly,  and  the  wife  assented,  and 
where  the  evidence  shows  that,  after  the  deed 
was  so  made,  both  of  them  occupied  tbe  land, 
but  that  the  husband  never  claimed  owner- 
ship of  any  part  of  or  interest  In  the  land, 
whether  the  wife,  by  assenting  to  the  naming 
of  her  husband  as  one  of  the  grantees  in  the 
deed,  intended  to  give  him  a  half  interest  in 
the  property,  or  merely  assented  to  his  de- 
mand as  a  caprice  on  his  part,  and  without 
intending  it  as  a  gift,  was  a  question  for  the 
Jury,  and  not  for  the  Judge.    It  was  therefore 
error  to  hold  that  the  above  facts  constituted 
a  gift,  and  to  direct  a  verdict  accordingly." 
A   single   statement  made  arguendo   in   the 
opinion  in  the  case  of  Hunt  v.  Spencer,  20 
Kan.  126,  might  be  taken  to  warrant  a  pre- 
sumption of  gift  under  certain  exceptional 
circumstances,  but  an  examimitiou  of  the  de- 
cision as  a  whole  plainly  shows  tliat  it  was 
based  upon  a  preponderance  of  evidence  con- 
tradictory of  any  purpose  on  the  part  of  tbe 
wife  ever  to  reclaim  her  funds.     It  is  said: 
"Now,  the  facts  as  found  in  this  case  ex- 
clude the  idea  of  any  loan.    They  would  tend 
strongly  In  the  same  direction  if  the  parties 
were  strangers,  and  not  husband  and  wife. 
There  was  no  account  or  statement  of  in- 
debtedness;   no  agreement  or  understanding 
that  It  should  be  treated  as  a  loan,  or  ever 
paid.     If  the  parties  did  not  consider  it  a  loan, 
why  should  the  law  be  now  Invoked  to  so  re- 
gard it?    It  Is  evident  that  the  wife  permit- 
ted the  husband  to  take  and  use  this  money, 
not  with  the  idea  of  lils  having  a  separate 
estate  and  separate  interests,  and  of  making 
a  loan  to  him,  but  regarding  her  interests  and 
his  as  one,  and  in  furtherance  of  that  single 
interest,  and  to  promote  the  common  good 
of  the  family."     Since  weight  of  evidence, 
and  not  a  presumption,  controlled  the  deci- 
sion, it  is  In  harmony  with  the  well-settled, 
and  modem  doctrines  of  the  law.    In  the  case 
at  bar  the  rights  of  creditors  are  not  Involved, 
and  could  scarcely  arise,   because  the  land 
was  occupied  as  a  homestead  until  It  was 
sold  to  the  defendant.    Of  course,  the  plain- 
tiffs cannot  recover  without  proving  to  the 
satisfaction  of  a  Jury  that  the  defendant  pur- 
chased in  defiance  of  notice  of  their  rights. 

The  district  court  instructed  the  Jury  cor- 
rectly upon  the  law  of  descent  as  it  existed 
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prloc  to  1891,  and  fbe  case  of  Dayton  y.  Do- 
nart,  22  Knn.  256,  declares  that  the  title  to 
a  homestead  descends  In  the  same  manner 
as  does  the  title  to  other  real  estate,  subject 
only  to  the  right  of  occupancy  by  those  en- 
titled to  the  homestead  privilege.  Therefore 
tbe  assignments  of  error  upon  those  matters 
are  not  well  taken. 

However,  for  the  error  In  the  Instruction 
iTlating  to  the  presumption  attending  the 
West  deed,  the  Judgment  of  the  district  court 
is  reversed,  and  the  cause  Is  remanded  for  a 
new  trial.    All  the  Justices  concurring. 


METROPOLITAN  ST.  RY.  CO.  v.  RYAN. 
(Supreme  Court  of  Kansas.    Jnne  11,  19(H.) 

STREET    BAILBOAOS— INJURY   TO    PERSON    OW 
TRACK— EVIDENCE. 

I.  Where,  upon  the  trial,  plaintiff  testified  she 
alighted  from  an  east-bound  street  car,  and 
passed  back  of  it  and  to  the  northward  upon  a 
parallel  track  four  feet  distant,  on  which  cars 
traveled  in  an  opposite  direction,  without  look- 
ing for  an  approaching  ear,  and  sustained  in- 
jury, and,  to  have  looked  eastward  along  the 
space  between  the  parallel  tracks  after  passing 
by  the  end  of  the  standing  car,  an  approaching 
car  could  have  been  seen  a  distance  of  two 
blocks, .  held  error  to  overrule  a  demurrer  to 
plaintiff's  evidence. 

(Syllabus  by  the  Court.) 

EJrror  from  Court  of  Common  Fleas,  Wy- 
andotte County;  Wm.  G.  Holt,  Judge. 

Action  toy  Frances  Ryan  against  the  Met- 
ropolitan Street  Railway  Company.  Judg- 
ment for  plaintitr,  and  defendant  brings  er- 
ror.   Reversed. 

Miller,  Buchan  &  Miller,  for  plaintiff  In  er- 
ror.   Wm.  B.  Sutton,  for  defendant  In  error. 

ATKINSON,  J.  On  December  13,  1901, 
plaintiff  was  a  passenger  on  one  of  defend- 
ant's cars.  Plaintiff  took  passage  on  a  car  at 
Argentine,  Kan.;  her  destination  being  tbe 
New  York  Life  building,  comer  of  Ninth  and 
Wall  streets,  Kansas  City,  Mo.  At  Ninth 
street  she  was  transferred  to  an  east-bound 
car.  Ttie  Ninth  street  car  line  was  a.  double- 
track  cable  system.  East-bound  cars  trav- 
eled the  south  track,  and  west-bound  cars 
traveled  the  north  track.  These  tracks  were 
parallel  and  about  four  feet  apart  along  the 
center  of  the  street.  When  the  car  stopped 
at  the  corner  of  Ninth  and  Wali  streets, 
plaintiff  alighted  on  the  south  side,  near  tbe 
rear  or  west  end  of  the  car.  Before  tbe  car 
moved  forward,  plaintiff  started  northward 
to  cross  over  the  street  to  the  New  York  Life 
building,  passing  close  behind  the  west  end 
of  the  standing  car.  While  crossing  over 
the  north  track  she  was  struck  by  a  west- 
bound car,  thrown  violently  to  the  ground, 
her  right  arm  broken,  and  she  was  also 
considerably  bruised  about  the  body.  This 
action  was  brought  to  recover  damages  for 
the  injuries  sustained.    In  her  petition  plaln- 
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tiff  charged  defendant  with  negUgenoe  in 
operating  the  west-bound  car;  charging,. in 
.substance,  that  said  car  was  at  the  time  be- 
ing operated  at  a  high  and  dangerous  speed, 
and  that  no  sufficient  or  timely  warning  of 
Its  approach  was  given.  Defendant,  In  its 
answer,  charged  plaintiff  with  contributory 
negligence.  Upon  tbe  trial  it  was  shown 
from  the  testimony  of  plaintiff  that  she  was 
familiar  with  the  locality,  the  surroundings, 
the  tracks,  and  the  manner  of  operating  cars 
thereon;  that  each  morning  for  about  two 
months  she  hud  made  a  like  trip  over  the 
line  from  Argentine.  Plaintiff  also  testified 
upon  cross-examination  tlmt  she  knew  that 
a  west-bound  car  was  likely  to  pass  over  the 
north  track  at  any  time;  that,  as  she  was 
passing  the  west  end  of  the  standing  car, 
she  looked  eastward  to  see  If  a  car  was  com- 
ing from  the  east;  that  she  could  then  only 
see  about  10  or  15  feet  to  the  eastward  along 
the  north  track;  that  this  was  the  last  time 
she  looked  for  an  approaching  car  until  she 
was  startled  by  parties  crying  out  to  warn 
her  of  danger.  Plaintiff  further  testified  that 
she  first  saw  the  car  when  it  was  about  10 
or  15  feet  from  her;  that,  had  she  looked 
eastward  along  the  north  track  when  she 
stepped  into  the  space  between  the  two 
tracks,  she  could  have  seen  a  car  approach- 
ing from  tbe  east  for  at  least  a  distance  of 
two  blocks.  A  demurrer  to  plaintiff's  evi- 
dence was  overruled  by  the  court.  In  this 
there  was  error. 

This  court  has  frequently  said  that  one,  in 
approaching  a  railway  track,  before  cross- 
ing over  it,  in  tbe  exercise  of  ordinary  care, 
must  look  and  listen.  In  Bums  v.  Street  By. 
Co.,  60  Kan.  188,  Tl  Pac.  244,  it  was  held 
that  the  same  rule  applied  to  one  crossing  a 
street  railway.  In  U.  P.  Ry.  Co.  v.  Adams, 
33  Kan.  427.  6  Pao.  520,  it  was  said  a  rail- 
way track  is  itself  a  warning  of  danger. 
This  is  so  because  trains  may  be  expected 
at  any  time.  At  the  place  where  plaintiff 
BDStained  injury,  street  cars  were  passing 
and  repassing  at  frequent  Intervals,  and  a 
car  might  be  expected  at  any  time.  As  here- 
tofore stated,  of  this  fact  and  of  the  locality 
and  surroundings  plaintiff  was  perfectly  fa- 
miliar. She  was  also  matured  in  years,  'and 
in  tbe  full  possession  of  all  her  senses.  The 
care  which  a  traveler  upon  the  public  high- 
way should  exercise  to  protect  himself  from 
danger  is  commensurate  with  tlie  known  and 
the  apparent  dangers.  There  is  more  dan- 
ger iu  crossing  a  street  upon  which  street 
cars  are  run,  than  where  there  are  none  oper- 
ated. Where  two  street  car  tracks  run  par- 
allel, there  is  added  danger  In  crossing  over 
the  street.  So,  too,  is  it  more  dangerous  to 
the  traveler  to  cross  from  one  track  'to  an- 
other where  the  view  of  the  track  is  ob- 
structed by  a  passing  or  standing  car,  than 
it  is  where  the  view  is  clear  and  unobstruct- 
ed. Plaintiff  knew  that  the  car  from  whicli 
she  alighted  would  soon  move  on,  and  leave 
the  view  of  the  tracks  unobstructed.    She 
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neither  watted  for  the  car  to  move  for- 
ward, nor  looked  for  an  approaching  car, 
before  passing  apon  the  north  track,  when, 
to  have  looked  east  In  the  space  between  the 
two  tracks,  she  could  have  seen  a  car  ap- 
proaching a  distance  of  two  blocks.  The  ac- 
cident occurred  in  the  daytime  at  a  place 
where  the  view  of  the  track  was  not  ob- 
structed for  a  space  of  two  or  three  blocks 
to  the  east,  except  as  the  car  from  which  she 
had  Just  alighted  would  obstruct  the  view; 
and,  tf  she  bad  waited  untU  the  car  moved 
on,  she  would  have  had  an  uninterrupted 
view  of  the  space.  She  did  not  do  so,  but, 
according  to  her  own  statement,  passed  hur- 
riedly along  and  around  the  rear  end  of  the 
car,  crossing  the  space  between  the  two 
tracks  from  which  the  approaching  car  could 
readily  have  been  seen,  and  onto  the  track 
Immediately  in  front  of  the  approaching  car. 
Having  done  this,  without  looking  to  see 
where  she  was  going  or  whether  a  car  was 
approaching,  she  was  guilty  of  negligence  con- 
tributing to  her  injury.  There  was  nothing 
in  the  existing'  conditions  which  prevented 
her  from  seeing  the  danger  if  she  bad  look- 
ed, or  in  escaping  the  injury  had  she  taken 
this  precaution.  Under  the  numerous  deci- 
sions of  this  court,  the  minimum  of  care  to 
be  exercised  in  crossing  over  a  railroad  track 
is  to  look  and  listen,  where  the  surroundings 
permit  this  precaution.  The  only  excuse  of- 
fered by  plaintiff  for  a  failure  to  look  east- 
ward for  an  approaching  car  as  she  passed 
onto  the  space  between  the  two  tracks  is 
that  the  street  was  somewhat  icy  and  slip- 
pery, and  that  she  was  compelled  to  look 
where  she  was  stepping.  The  fact  that  the 
footing  was  thus  insecure  might  with  con- 
sistency be  urged  as  a  reason  why  she  should 
have  exercised  greater  care  in  looking  for  an 
approaching  car  before  stepping  upon  the 
track.  The  following  cases  are  very  similar 
to  the  case  at  bar,  and  in  each  plaintiff  was 
held  to  be  guilty  of  contributory  negligence 
barring  a  recovery:  Indianapolis  St  By.  Co. 
v.  Tenner  (Ind.  App.)  67  N.  E.  1044;  Doty  v. 
Citizens'  St.  Ry.  Co.  (Mich.)  88  N.  W.  1050; 
Buzby  V.  Philadelphia  Traction  Co.,  128  Pa. 
559,  17  Atl.  805,  12  Am.  St  Rep.  »1». 

Defendant  did  not  stand  upon  its  demurrer 
to  the  evidence,  but  offered  evidence  In  sup- 
port of  its  defense.  None  of  the  evidence 
offered  by  defendant  tended  to  strengthen 
plaintiff's  case. 

The  Judgment  of  the  trial  court  will  be 
reversed,  and  a  new  trial  ordered.  All  the 
Justices  concurring. 


HASTIB  et  al.  v.  BURRAGE  et  al. 
(Supreme  Court  of  Kansas.    June  11,  1904.) 

PLEADINO  —  AMENDMENT     OF    PETmON  —  EVI- 
DENCE—BOOKS OF  ACCOUNIV-LIMITA- 
TI0N8— PAYMENT. 

1.  A  petition  filed  in  the  district  court  of  a 
given  county  did  not  in  its  caption  recite  the 
name  of  the  court  and  the  county  in  wliich  tl^e 


action  was  broot^t,  as  required  by  section  87 
of  the  Code  of  Civil  Procedure.  A  pnecipe  for 
summons,  _  properly  entitled,  was  filed,  and  a 
summons  in  due  form,  notifying  the  defendants 
where  the  action  was  pending,  was  issued  and 
served.  Beld,  that  the  court  had  jurisdiction 
of  the  action,  and  obtained  jurisdiction  of  the 
parties  by  the  service  of  the  summons,  and  that 
no  error  was  committed  by  permitting  the  peti- 
tion to  be  amended  by  inserting  in  its  caption 
the  name  of  the  court  and  county  where  the  ac- 
tion was  pending. 

2.  An  entry,  made  upon  the  account  books  of 
an  agent,  of  a  payment  made  to  him  by  one  for 
the  principal,  is  competent  evidence  of  the  fact 
and  nature  of  such  payment,  as  against  the 
payor,  when  it  has  been  shown  that  such  entry 
was  made  at  the  time  of  the  occurrence  of  the 
events,  and  was  correct 

3.  It  is  the  payment  of  a  portion  of  a  debt 
which  tolls  the  statute  of  limitations,  and  not 
the  actual  indorsement  of  such  payment  upon 
the  instrument  evidencing  such  debt 

(Syllabus  by  the  Cburt.) 

Error  from  District  Court, Sumner  County: 
C.  L.  Swarts,  Judge. 

Action  by  W.  W.  Burrage  and  others 
against  John  K.  Hastle  and  others.  Judg- 
ment for  plaintiffs,  and  defendants  bring 
error.    Affirmed. 

James  Lawrence  and  Levi  Ferguson,  for 
plaintiffs  Id  error.  Herrlck  &  Herrlck  and 
Ivan  D.  Rogers,  for  defendants  in  error. 

CUNNINGHAM,  J.  This  was  an  action 
upon  a  note,  and  for  the  foreclosure  of  a 
mortgage  given  to  secure  the  same.  The  peti- 
tion nowhere  In  Its  caption  or  Iwdy  recited 
"the  name  of  the  court  and  tlie  county  la 
which  the  action  is  brought"  as  provided  in 
section  87  of  the  Code  of  ClvU  Procedure. 
It  was,  however.  Indorsed  upon  the  outside 
"No.  9019  District  Court  of  Sumner  County, 
Kansas,"  and  was  filed  In  that  court  Upon 
a  prsBClpe,  properly  entitled,  a  summons  was 
issued  and  duly  served  upon  the  defendants. 
Conceiving  that  this  summons  was  issued 
without  authority,  and  its  service  void  and 
conferred  no  Jurisdiction,  because  the  peti- 
tion lacked  the  proper  entitling,  the  defend- 
ants entered  their  special  appearance,  and 
moved  to  quash  the  summons  and  set  aside 
the  service.  Pending  the  consideration  of 
this  motion,  the  plaintiff  asked  and  obtained 
leave  to  amend  the  i)etltlon  by  writing  at  the 
head  of  it  and  above  the  names  of  the  par- 
ties a  proper  entitling  as  to  the  court  and 
county  In  which  the  action  was  pending.  The 
motion  to  quash  and  set  aside  service  waa 
overruled,  the  court  retained  Jurisdiction  of 
the  parties  and  subject-matter,  and  proceed- 
ed farther  in  the  case.  Defendants  at  all 
stages  of  the  case  reserved  this  question,  and 
now  present  it  here  as  their  first  assignment 
of  error. 

They  contend  that  the  statute  above  quoted 
Is  mandatory,  and  that  the  omission  from  the 
caption  In  the  petition  of  the  name  of  the 
court  and  county  In  which  the  action  was 
brought  was  fatal  to  Jurisdiction,  the  stat- 
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ote  reading,  as  It  does,  tbat  the  petition  must 
contain  these  statements,  and  thetr  omission 
would  be  fatal  as  omitting  entirely  the  venue 
of  the  action.  An  analogous  question  to  this 
is  presented  In  the  case  of  Butcher  t.  Bank 
of  Brownsville,  2  Kan.  70,  83  Am.  Dec.  446, 
where  It  was  held  that  the  omission  of  the 
word  "petition"  from  the  caption,  the  Inser- 
tion of  which  la  made  by  the  statute  equal- 
ly mandatory,  was  not  fatal,  but  might  be 
cored  by  amendment.  The  defendants  could . 
in  no  way  have  been  misled  or  prejudiced  by 
the  omission  of  which  they  complain.  The 
summons  fully  Informed  them  where  the  ac- 
tion was  pending.  All  statutes  of  Jeofalles, 
such  as  the  provlslcm  for  amendments  In  our 
Code  of  Civil  Procedure  which  i)ermits  amend- 
ment of  the  pleading,  process,  or  proceeding 
at  any  stage  In  furtherance  of  justice,  and 
requires  the  disregard  of  errors  and  defects 
not  going  to  the  substantial  rights  of  par- 
ties, amply  Justify  the  action  of  the  court 
Merrill  v.  Grinnell,  10  How.  Prac.  31 ;  Davi- 
son V.  Powell,  13  How.  Prac.  287 ;  Hotchklss 
V.  Crodcer,  15  How.  Prac.  336;  Enc.  P.  St 
P.  vol.  4,  p.  592.  Besides,  it  will  be  borne 
In  mind  that  the  name  of  the  court  and  coun- 
ty was  found  upon  the  petition,  not  strictly 
in  the  caption,  but  upon  the  outside,  where 
for  all  purijoses  it  would  be  equally  efficient 
as  though  in  the  caption  itself.  We  think 
that  the  amendment  allowed.  If  any  amend- 
ment was  necessary,  was  well  within  the 
power  of  the  court  to  permit. 

Upon  the  trial  the  only  litigated  question 
was  whether  the  statute  of  limitation  had 
nm  upon  the  note  sued  on  so  as  to  bar  fore- 
closure. To  toll  the  statute,  a  payment  of 
W  within  the  statutory  period  was  relied 
opoo.  A  payment  of  this  amount  was  ad- 
mitted by  the  defendants.  The  plaintiff 
claimed  tliat  it  was  made  as  Interest  upon 
the  note,  or,  at  least,  as  a  general  payment 
upon  the  indebtedness.  The  defendants 
claimed  that  It  was  made  not  as  Interest  or 
u  a  general  payment,  but  for  the  purpose 
■pedflcally  to  discharge  the  taxes  upon  the 
mortgaged  land.  This  question  was  resolved 
by  the  jury  in  favor  of  the  contention  of  the 
plaintiff,  and  we  think,  upon  the  evidence, 
it  properly  admitted,  correctly  so.  It  is  con- 
tended, however,  that  improper  evidence  was 
admitted  in  proof  of  this  issue.  The  pay- 
ment was  made  to  an  agent  of  the  owner  of 
the  note,  who  testified  that  it  was  upon  the 
interest,  and  that  he  at  the  time  of  the 
demand  made  an  entry  to  that  effect  upon 
books  of  the  account,  which  he  kept  as  be- 
tween himself  and  his  principal.  These  books 
were  produced  in  court,  and  after  having 
been  identified,  and  the  showing  made  that 
the  entries  were  made  at  the  time  of  the 
occurrence  of  the  events  therein  shown,  and 
were  correct,  were  admitted  in  evidence,  over 
the  objection  of  the  defendant,  for  the  pur- 
pose of  corroborating  the  agent's  oral  evi- 
dence as  to  the  character  of  this  payment 
This  action  Is  claimed  to  have  been  erroneous. 


In  one  sense  of  the  word  these  books  were 
books  of  account  between  the  plaintiff  and  the 
defendant  and  were  no  less  so  because  the 
entry  was  made  by  the  plaintiff's  agent. 
While  they  were  in  a  greater  sense  the  books 
of  accoimt  between  the  plaintiff  and  his 
agent  still  they  showed  the  condition  of  the 
account  between  the  parties  principal,  but  in 
either  view  we  think  their  admission  well 
within  the  authority  of  section  387  of  the 
Code. 

This  payment  of  $60  was  not  actually  in- 
dorsed upon  the  note  until  after  the  expira- 
tion of  the  time  in  which  the  statute  of  lim- 
itations would  have  run  thereon,  and  It  la 
claimed  that  such  Indorsement  Is  necessary 
in  order  to  stay  the  statute,  and  that  a  mere 
payment  was  not  sufficient  In  support  of 
this  contention  we  are  cited  to  the  cases  of 
Hamilton  v.  Coffin,  45  Kan.  556,  26  Fac.  42, 
and  Good  v.  Ehrlich,  67  Kan.  94,  72  Pac. 
545.  These  cases  do  not  sustain  the  conten- 
tion of  the  plaintiff  in  error.  It  is  the 
payment  of  a  part  of  the  principal  or  Inter- 
est which  tolls  the  statute,  and  not  the  in- 
dorsement of  such  payment  upon  the  account 
or  evidence  of  debt.  Section  24,  Code  Civ. 
Proc. 

After  the  execution  of  a  mortgage  the  mort- 
gagor had  conveyed  the  title  of  the  mort- 
gaged premises  to  his  son,  who  did  not  as- 
sume the  payment  of  the  mortgage  indebted- 
ness. The  payment  relied  upon  to  toll  the 
statute  was  made  by  the  original  mortgagor, 
and  it  is  claimed  that  such  payment  would 
not  avail  to  toll  the  statute  as  against  the 
son,  the  holder  of  the  legal  title,  and  the 
mortgage,  therefore,  could  not  be  foreclosed 
as  against  him.  This  question  has  been  set- 
tled against  this  contention  by  the  case  of 
Jackson  v.  Longwell,  63  Kan.  93,  64  Pac.  991, 
and  several  cases  following. 

We  have  looked  into  the  other  assign- 
ments of  error,  and  find  them  without  merit. 

The  judgment  of  the  district  court  will  be 
affirmed.     All  the  Justices  concurring. 


SCRUGGS  V.  SCRUGGS  et  al. 
(Supreme  Court  of  Kansas.    June  11,  1904.) 

ADMINISTRATION   OF   ESTATES— NOTICE   OF   DIS- 
TBIBUTION. 

1.  In  order  that  an  order  of  distribution  of 
the  estate  of  a  decedent  made  by  the  probate 
court  may  be  effective  and  binding  upon  per- 
sons claiming  a  right  to  share  in  such  distribu- 
tion as  heirs  or  otherwise,  it  is  not  necessary 
that  the  administrator  give  any  other  notice 
than  that  of  final  settlement  provided  for  In 
section  2957  of  the  General  Statutes  of  1801. 

(Syllabus  by  the  Court.) 

Error  from  District  Court  Wyandotte 
County;  E.  L.  Fischer,  Judge. 

Action  by  Phineas  T.  Scruggs  against  Rosa- 
mond A.  Scruggs  and  others.    Demurrer  to 

%  1.  See  Executors  and  Admlnlstraton,  TOL  22, 
Cent.  Dig.  {  1281. 
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the  petition   sustained,   and  plaintiff  brings 
error.    Affirmed. 

Cook  &  Gossett  and  F.  M.  Roberts,  for 
plaintiff  in  error.  R.  H.  Field,  for  defend- 
ants In  error. 

MASON,  J.  Rosamond  A.  Scruggs  was 
the  wife  of  Phineas  T.  Scruggs.  Her  hus- 
band dying  intestate,  she  was  on  December 
30, 1891,  appointed  administratrix  by  the  pro- 
bate court  of  Wyandotte  county,  and  there- 
after gave  a  bond  conditioned  as  provided 
by  statute  (section  2818,  Gen.  St.  1901).  On 
January  5,  1805,  she  made  a  final  settlement 
of  the  estate,  after  having  given  the  notice 
required  by  section  2957  of  the  General  Stat- 
utes of  1901.  The  court  made  an  order  of 
distribution,  with  which  the  administratrix 
fully  compiled.  Thereafter  the  plaintiff  In 
this  litigation,  claiming  to  be  entitled  to  one- 
sixth  of  the  estate  as  an  heir,  in  virtue  of 
being  the  illegitimate  but  acknowledged  son 
of  the  Intestate,  sued  Mre.  Scruggs  and  a 
surety  upon  the  bond  to  recover  $20,000,  al- 
leging that  the  order  of  distribution  was 
void  as  to  him  because  no  notice  was  ever 
given  under  the  provisions  of  section  2974 
of  the  General  Statutes  of  1001.  A  demurrer 
to  his  petition  was  sustained,  and  he  brings 
this  proceeding  to  review  that  ruling. 

In  Proctor  v.  Dlcklow,  57  Kan.  119,  45 
Pac.  86,  it  is  held  that  the  probate  court  has 
jurisdiction  to  decide  who  are  entitled  to 
share  in  the  distribution  of  the  estate  of  a 
deceased  person,  and  that  its  determination 
cannot  be  collaterally  assailed.  There  an  heir 
sued  the  administratrix  upon  her  bond,  but 
was  denied  relief  on  the  ground  that  he  was 
concluded  by  the  proceedings  in  the  probate 
court:  In  the  opinion  it  is  said:  "Although 
he,  the  plaintiff,  had  legal  notice  of  the  final 
settlement  and  distribution,  he  Ignored  the 
probate  court,  and  without  appearance  or 
objection,  allowed  the  final  settlement  to  be 
made,  the  estate  distributed,  and  the  final  de- 
cree entered  discharging  the  administratrix, 
and  releasing  the  sureties  on  the  bond  from 
further  liability.  •  ♦  •  The  final  settlement 
and  closing  up  of  an  estate  is  a  judicial  de- 
termination, to  which  ail  interested  are  sum- 
moned, and  by  which  all  having  a  day  in 
court  are  concluded.  •  ♦  »  The  plaintiff, 
with  legal  notice  and  actual  knowledge  that 
a  settlement  and  distribution  were  about  to 
be  made,  could  not  safely  Ignore  the  proceed- 
ings in  the  probate  court.  The  matters  of 
which  he  complains  have  been  finally  deter- 
mined In  that  court,  and  he  is  bound  by  the 
adjudication."  While  the  report  of  the  case 
does  not  disclose  the  precise  character  of 
the  notice  referred  to,  it  was  in  fact,  as 
shown  by  the  record.  In  no  material  respect 
different  from  that  given  by  Mrs.  Scruggs. 
That  decision,  therefore,  if  accepted  as  an 
authority,  precludes  a  recovery  by  plaintiff. 

But  we  are  asked  to  examine  into  and  de- 
termine, as  a  new  question,  the  purpose  and 


effect  of  the  statute  now  invoked,  for  the 
reason  that  it  was  not  called  to  the  attention 
of  the  court  in  that  case.    The  statute  under 
which  notice  was  given  (section  2957)  reads: 
"If  any  executor  or  administrator  wish  to 
make  final  settlement,  he  shall  publish  for 
four  weeks,  in  some  newspaper  in  this  state 
having  general  circulation  in  the  county,  a 
notice  to  all  creditors  and  others  interested 
in  the  estate  that  he  intends  to  make  final 
settlement  at  the  next  term  of  the  court." 
It  is  claimied  by  plaintiff  in  error  that  this 
notice  relates  merely  to  the  adjustment  and 
settlement  of  accounts  between  the  estate 
and  creditors,  and  has  no  relation  to  the  mat- 
ter of  the  distribution  of  the  residue  of  the 
estate  among  the  heirs  or  legatees,  and  that, 
before  any  valid  order  for  such  distribution 
can  be  made,  a  notice  must  be  published  in 
accordance  with  section  2974  of  the  General 
Statutes  of  1001,  reading:   "Each  person  en- 
titled to  distribution,  not  applying  therefor, 
shall  be  notified  in  writing  of  such  applica- 
tion,  ten  days  before  such   order   shall   be 
made;  or  If  such  person  do  not  reside  In  tliis 
state,  a  notice  of  such  application  shall  be 
published  In  some  newspaper  In  this  state, 
four   consecutive   weeks   before   such   order 
shall  be  made."    It  is  argued  that  this  Is  the 
construction  which  has  been  given  to  the  two 
sections  in  Missouri,  from  which  state  they 
were  adopted,  and  that  such  Interpretation 
should  have  controlling  force.    It  is  true  that 
this  court  seems  not  to  have  been  called  upon 
heretofore  to  Interpret  the  latter  section,  that 
both  sections  were  adopted  literally  from  the 
statutes  of  Missouri,  and  that  the  Supreme 
Court  of  that  state  has  given  the  correspond- 
ing sections  the  construction  contended  for 
by   plaintiff.     State,   to   Use    of  Morrison's 
Adm'r,  v.  St.  Gemme's  Adm'r,  81  Mo.  230; 
Lilly  V.  Menke,  128  Mo.  190,  220,  28  S.  W. 
613,   994;    Baker  v.   Lumpee,   91   Mo.   App. 
560.    But  the  Missouri  decisions  were  made 
after  the  enactment  of  the  Kansas  statute, 
and  after  a  change  In  the  Missouri  statute 
which  may  have  affected  its  inten)retatlon. 
To  discover  the  meaning  of  section  2974,  it 
is  Important  to  consider  it  in  connection  with 
the  preceding  section,  which  reads:    "If  any- 
personal  property  descend,  and  an  equal  di- 
vision thereof  cannot  be  made  in  kind,  the 
probate   court  may  order  the  sale   of   such 
personal  property,  describing  the  time,  place, 
manner  and  terms  of  sale,  and  cause  the  mon- 
ey to  be  distributed  according  to  the  rights  ot 
those  entitled  to  distribution."    The  natural 
conclusion  from  a  comparison  of  the  two  sec- 
tions Is  that  they  relate  simply  to  the  situa- 
tion arising  when  personal  property  descends 
which  cannot  be  divided  In  kind,  that  the 
words  "such  application"  in  the  second  sec- 
tion refer  to  an  application  for  a  sale  of  the 
property  under  such  circumstances,  and  that 
the  notice  referred  to  is  a  notice  of  the  appli- 
cation for  such  sale.    That  this  was  the  -un- 
derstanding of  the  Kansas  Legislature  that 
,  adopted  the  sections  is  clear  from  the  fact 
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that  In  fbe  Beylsed  Statutes  of  Missouri  of 
1845,  which  furnished  the  basis  of  the  Kan- 
888  enactment,  the  subject  of  this  second  sec- 
tion was  thus  Indicated  in  the  heading  of  the 
article  and  in  a  marginal  note:  "Notice  of 
application  to  sell  for  the  purpose  of  distrlbu- 
tlini,  bow  and  when  to  be  gtren."  Section  5, 
art.  6,  c.  3,  Rev.  St.  Mo.  1845.  And  this 
heading  and  marginal  note  were  adopted  to- 
gether with  the  section  by  the  Kansas  Legis- 
lature, which  adjourned  August  30,  1855. 
Section  5,  art.  6,  c.  1,  Gen.  St.  Kan.  1855. 
It  is  to  be  remembered  that,  under  the  admin- 
istration act  of  which  this  section  was  a 
part,  only  so  much  of  the  personal  property 
of  the  decedent  as  was  perishable  was  sold  at 
once.  If  this  did  not  result  in  snfiicient  mon- 
ey to  pay  the  debts,  enough  more  was  sold 
for  that  purpose.  The  remainder  was  ordi- 
narily distributed  In  kind  among  the  heirs 
or  legatees,  no  notice  being  required  In  con- 
nection with  an  order  for  the  puQ>OBe.  And 
the  section  under  consideration,  with  the  one 
preceding  It  and  the  one  following  it,  were 
made  necessary  in  order  to  provide  for  the 
contingency  of  the  personal  property  being 
incapable  of  division.  In  December,  1855, 
the  Missouri  statute  was  amended  by  adding 
the  words  "or  partition,"  so  that  the  first 
clause  of  the  section  became,  "Each  person 
entitled  to  distribution  or  partition."  A  cor- 
responding change  was  mhde  in  the  Section 
which  followed  It,  and  an  entirely  new  sec- 
tion was  inserted  preceding  it,  relating  to 
ptoceedtngs  where  a  division  of  the  person- 
al property  could  be  made  in  kind.  Sec- 
tions 5,  6,  7,  art  6,  c.  2,  Rev.  St  Mo.  1855. 
As  a  result  of  these  changes  the  section, 
wUch  originally  had  no  operation  except 
where  indivisible  personal  property  descend- 
ed, was  made  to  apply  also  to  cases  where 
aoch  pr(^)ert7  was  divisible,  and  when  occa- 
glou  for  its  construction  arose  (the  earliest 
case  cited  having  been  decided  in  18(K))  it 
was  Interpreted  as  though  it  had  been  orig- 
inally framed  as  then  found.  Thus  what  had 
been  a  requirement  exacted  only  under  spe- 
cial circumstances  became  in  Missouri  a 
general  rule  applicable  In  all  cases.  It  is 
not  necessary  to  consider  what  practical  ef- 
fect if  any,  is  to  be  given  the  section  In  our 
statute.  In  1858  the  Kansas  Legislature  en- 
acted the  existing  chapter  relating  to  execu- 
tors and  administrators,  substantially  adopt- 
ing the  Ohio  law  on  the  subject,  retaining, 
however,  a  few  sections  of  the  old  statute, 
including  this  one.  Inasmuch  as,  under  the 
present  procedure,  substantially  all  of  the 
personal  property  of  the  estate  is  ordinarily 
sold  within  three  months.  It  may  be  that  the 
section  has  no  longer  any  function  to  per- 
form. But  in  any  event  it  has  not  the  force 
of  the  present  Missouri  statute. 

We  conclude  that  the  Missouri  decisions 
do  not  require  any  modification  of  the  views 
expressed  in  Proctor  v.  DIcklow,  and  that 
tlie  plaintiff  was  bound  by  the  order  of  dis- 
tribution made  by  the  probate  court    Aa  this 


conclusion  is  fatal  to  the  plalntUCs  recovery. 
It  is  unnecessary  to  discuss  any  of  the  oth- 
er questions  raised. 

The  Judgment  is  afilrmed.    All  the  Justices 
concurring. 


JONES  V.  STANDIFERD  et  al. 
(Supreme  Court  of  Kansas.    June  11,  1904.) 

EJECTMENT— EVIDENCE— PUBCHA8EB     PENDKHTE 

LITB— APFEABANCE— UOBTaAOEE    IN 

POSSESSION. 

1.  A  section  of  land  was  incumbered  by  a 
mortgage  to  H.  A  suit  was  begun  to  foreclose 
a  materialman's  lien  on  the  southwest  quarter 
of  the  section,  and  personal  service  had  on  the 
owners,  who  had  given  the  mortgage  on  the 
whole  tract  of  land  to  H.  They  made  default. 
Pending  the  suit  the  northwest  quarter  of  the 
section  was  conveyed  to  J.  J.  by  one  of  the  de- 
fendants. Later  H.,  the  mortgagee,  was  made 
a  jparty  defendant  at  the  instance  of  the  plain- 
tiff lienfaolder.  He  filed  an  answer  and  cross- 
petition  praying  for  a  foreclosure  of  his  mort- 
gage. After  a  decree  had  been  entered  foreclos- 
ing plaintiflTs  lien,  and  also  the  mortgage  of  H., 
J.  J.  placed  her  deed  on  record. 

At  the  sale  under  the  decree  the  land  was 
bid  in  by  H.,  the  mortgagee.  The  original  de- 
fendants in  the  suit  to  foreclose  the  lien,  who 
were  mortgagors  of  H.,  and  one  of  whom  was 
the  grantor  of  J.  J.,  filed  a  motion  to  set  aside 
the  sale  on  eight  grounds,  seven  of  which  were 
nonjurisdictional.     The  sale  was  confirmed. 

In  an  action  in  ejectment  by  J.  J.  against 
H.  and  his  grantees  to  recover  the  northwest 
quarter  of  the  section  of  land,  held,  that  ^e 
cannot  recover,  for  the  following  reasons : 

First.  She  must  be  treated  as  a  purchaser 
pendente  lite.  Her  grantor  was  in  court  for 
all  purposes  connected  with  the  action,  and  was 
bound  to  take  notice  of  the  cross-petition  of  H., 
on  which  he  obtained  foreclosure  of  bis  mort- 
gage filed  after  service  of  summons. 

Second.  The  motion  to  set  aside  the  sherilfs 
sale  constituted  a  general  appearance  In  the 
foreclosure  suit  by  her  grantor. 

Third.  H.,  the  purchaser  at  the  sale,  and  bis 
grantees,  are  entitled  to  all  the  rights  of  a 
mortgagee  in  possession. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  I^on  County; 
Dennis  Madden,  Judge. 

Action  by  Jennie  Jones  against  T.  H. 
Standiferd  and  others.  Judgment  for  de- 
fendants, and  plaintiff  brings  error.  Af- 
firmed. 

This  was  an  action  of  ejectment  brought 
by  Jennie  Jones,  now  plaintiff  In  error, 
against  T.  H.  Standiferd,  Hiram  Holt  and 
Mallnda  L.  Holt,  to  recover  possession  of 
the  northwest  quarter  of  section  22,  town- 
ship 18,  range  13,  In  Lyon  county.  Defend- 
ants had  Judgment  in  the  court  below.  The 
facts,  stated  in  chronological  order,  are  as 
follows:  On  March  1,  1886,  Mary  P.  Jones, 
the  mother  of  plaintiff  below,  and  from 
whom  she  claims  title,  was  the  owner  and  in 
possession  of  section  22,  township  18,  range 
13,  in  Lyon  county,  and  the  southeast  quar- 
ter of  section  2,  township  18,  range  13,  In 
Osage  county,  Kan.  On  that  day  Mary  P. 
Jones  and  her  son  T.  B.  Jones  executed  and 
delivered  to  Hiram  Holt,  one  of  the  defend- 
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.anta  In  error,  a  mortgage  of  $10,000  on  all 
of  said  real  estate,  for  borrowed  money. 
This  mortgage  was  recorded  In  March,  1886. 
On  August  9,  1886,  the  Wisconsin  Planing 
Mill  Company  commenced  an  action  In  the 
district  court  of  Lyon  county,  Kan.,  to  fore- 
close a  mechanic's  Hen  upon  the  southwest 
quarter  of  said  section  22,  in  Lyon  county, 
and  the  southeast  quarter  of  said  section  2, 
m  Osage  county,  In  the  sum  of  about  ?700, 
for  lumber  used  in  erecting  a  dwelling  house 
and  bam  on  the  land.  As  originally  com- 
menced, the  only  parties  to  the  suit  were 
the  Wisconsin  Planing  Mill  Company,  as 
plaintiff,  and  Mary  P.  Jones  and  T.  B.  Jones, 
defendants.  In  that  action,  service  of  sum- 
mons on  T.  B.  Jones  was  obtained  in  Lyon 
county  on  August  18,  1886,  and  on  Mary  P. 
Jones,   In   Osage   county,   on    September   6, 

1886.  The  service  on  Mary  P.  Jones  was  by 
certified  copy  of  the  summons  left  at  her 
residence.  On  October  10,  1886,  and  during 
the  pendency  of  said  action,  Mary  P.  Jones 
made  a  quitclaim  deed  to  her  daughter  Jen- 
nie Jones,  the  plaintiff  in  error,  for  the  west 
one-half  of  said  section  22,  in  Lyon  county. 
The .  consideration  named  in  the  deed  was 
|1.  This  quitclaim  deed  was  withheld  from 
record  until  after  final  Judgment  had  been 
rendered  In  the  foreclosure  action.  It  was 
filed  for  record,  however,  before  the  sher- 
UFs  sale  of  the  property  In  that  suit  This 
quitclaiid  deed  is  the  sole  claim  of  title  on 
which  Jennie  Jones  bases  her  right  to  main- 
tain   this    ejectment   action.     In   January, 

1887,  the  court  ordered  Hiram  Holt  and  other 
record  holders  of  liens  upon  said  real  estate 
to  be  brought  in  and  made  parties  to  the 
foreclosure  suit.  The  planing  mill  company 
amended  its  petition  by  making  them  code- 
fendants  with  Mary  P.  and  T.  B.  Jones. 
Hiram  Holt  and  other  llenholdera  answered, 
setting  up  their  various  Hens.  The  aggre- 
gate of  all  the  incumbrances  was  about  $14,- 
000.  Mary  P.  Jones  and  T.  B.  Jones  did  not 
plead  in  the  suit,  but  made  default  On  June 
23,  1887,  Judgment  was  rendered  in  said  ac- 
tion in  favor  of  the  Wisconsin  Planing  Mill 
Company,  foreclosing  Its  mechanic's  lien,  and 
ordering  sale  of  the  property  after  30  days, 
with  appraisement,  and  in  favor  of  Hlrani 
Holt,  foreclosing  his  mortgage,  and  order- 
ing sale.  If  upon  bis  application,  after  six 
mouths,  without  appraisement.  Judgment 
was  also  rendered  in  favor  of  the  other  lien- 
holders.  On  August  4,  1887,  the  Wisconsin 
Planing  Mill  Company  caused  order  of  sale 
to  issue  under  its  judgment,  and,  after  due 
advertisement  and  appraisement,  said  sec- 
tion 22  was  sold  at  sheriff's  sale  by  the  Lyon 
county  sheriff,  and  bid  In  by  F.  C.  Newman, 
agent  of  Hiram  Holt,  for  $5,50O-more  than 
two-thirds  of  the  appraised  value— on  Sep- 
tember 23,  1887.  On  said  September  23, 
1887,  said  Mary  P.  Jones  and  T.  B.  Jonea 
filed  a  motion  to  set  aside  the  sheriff's 
sale  on  Jurisdictional  and  nonjnrlsdictional 
grounds.     This  motion  was  overraled  and 


the  aberlirs  sale  eonflrmed  and  deed  ordered 
on  October  17,  1887.  On  December  19,  1887, 
the  sheriff's  deed  was  duly  executed  and  de- 
livered to  F.  0.  Newman,  and  he  thereafter 
conveyed  the  property  to  Hiram  Holt.  Hiram 
Holt  went  into  peaceable  possession  of  said 
property,  holding  under  the  sheriff's  deed, 
and  he  and  his  grantees  have  so  remained  in 
possession  ever  since.  This  suit  was  com- 
menced on  September  5,  1001,  nearly  14 
years  after  the  date  of  the  sheriff's  deed  and 
the  taking  of  possession  thereunder.  The 
defendant  Standlferd  holds  under  Hiram 
Holt.  The  indebtedness  represented  by  the 
mortgage  from  Mary  P.  Jones  has  never 
been  paid  by  any  one,  except  as  it  was  paid 
by  the  foreclosure  proceedings,  and  the 
amount  of  the  purchase  price  of  said  real 
estate  at  the  sheriff's  sale  credited  thereon. 
The  plaintiff  never  paid  or  tendered  pay- 
ment of  any  part  of  the  said  mortgage  in- 
debtedness before  commencing  this  action. 
The  action  is  not  one  to  redeem  from  the 
mortgage,  but  is  simply  ejectment  (or  the 
land,  and  for  rents  and  profits.  No  proceed- 
ings in  error  were  ever  instituted  by  Mary 
P.  Jones  or  any  one  else  to  review  the  pro- 
ceedings in  the  foreclosure  suit. 

J.  Harvey  Frith  and  John  G.  Egan,  for 
plaintiff  in  error.  Graves  &  Hamer  and  Kel- 
logg &  Madden,  for  defendants  in  error. 

SMITH,  J.  (after  stating  the  facts).  Ptaln- 
tlff  In  error  must  fall  in  her  attempt  to  get 
title  and  possession  to  the  property  involved, 
for  three  reasons: 

1.  She  purchased  land  from  Mary  P.  Jones 
which  was  incumbered  by  a  $10,000  mort- 
gage to  Hiram  Holt,  executed  by  her  grantor. 
Its  existence  was  a  matter  of  record.  When 
the  Wisconsin  Planing  Mill  Company  began 
suit  to  foreclose  its  Hen  for  material  fur- 
nished to  Mary  P.  Jones,  It  did  not,  it  is 
true,  seek  to  fix  its  claim  as  a  charge  on  the 
land  now  in  controversy,  but  on  other  lands 
covered  by  the  Holt  mortgage.  Before  Hi- 
ram Holt  was  made  a  party  to  the  action 
brought  by  the  planing  mill  company,  Mary 
P.  Jones  had  executed  a  deed  to  the  land  in 
question  to  plaintiff  in  error,  but  it  was 
withheld  from  record  until  after  Hli-am  Holt 
bad  come  into  the  foreclosure  action  and  set 
up  his  mortgage  against  Mary  P.  Jonea  and 
her  codefendant  on  the  same  land,  and  ob- 
tained Judgment  thereon,  and  an  order  of 
sale  of  the  mortgaged  property.  We  must 
treat  the  case  as  if  the  legal  title  to  the 
land  now  in  question  vested  in  Mary  P. 
Jones  at  the  time  the  decree  foreclosing  tbe 
Holt  mortgage  was  entered,  and  regard  Jen- 
nie Jones  as  a  purchaser  pendente  lite. 
Smith  V.  Worster,  59  Kan.  «0,  54  Pac.  676. 
68  Am.  St.  Kep.  385;  Baker  v.  Land  Com- 
pany, C2  Kan.  79.  61  Pac.  412;  Atchison 
County  V.  Lips,-  68  Kan.  — ,  76  Pac.  850. 
Mai-y  P.  Jones  and  her  codefendant,  T.  B. 
Jones,  were  duly  served  with  summons  in 
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the  rait  broncht  tiy  tbe  Wlaconaln  Planing 
UlU  Company  to  foreclose  Ita  lien.  They 
■wen  bonnd  to  take  notice  of  tbe  croea-peti- 
tloa  of  Blram  Bolt,  filed  thereafter,  In  which 
be  prayed  for  and  obtained  a  decree  for  the 
(otedbBure  of  bla  mortgage,  and  an  order  of 
nle  for  the  property  In  controversy.  la 
Kimball  et'al.  t.  Connor,  Starks  et  at.,  8 
Kan.  414.  431.  It  la  said:  "When  the  origi- 
nal aommona  is  served,  tbe  defendants  are 
In  court  for  every  purpose  connected  with 
tbe  action,  and  tbe  defendants  served  are 
boond  to  take  notice  of  every  step  taken 
therein."  In  Curry  v.  Janlcke,  48  Kan.  168, 
29  Fac.  318,  it  is  held  that,  when  a  party  has 
been  properly  served  with  summons,  he  must 
take  notice  of  an  answer  and  cross-petition 
filed  by  a  defendant  who  was  made  a  party 
ta  tbe  action  after  tbe  answer  day  named 
in  tbe  summons.  Mary  P.  Jones  and  T.  B. 
Jones,  being  in  court  to  answer  in  a  suit 
brought  to  foreclose  a  materialman's  lien  on 
land  which  they  had  mortgaged  to  Hiram 
Holt,  ought  reasonably  to  expect  that  their 
mortgagee  would  come  into  the  action  and 
aaaert  rights  under  bis  mortgage.  Being  in 
conrt,  their  failure  to  plead  did  not  render 
whatever  action  was  taken  in  the  suit  less 
obligatory  upon  tbem. 

2.  After  sale  under  a  decree  in  tbe  fore- 
dosare  rait  of  the  land  which  plaintiff  In 
error  now  seeks  to  recover,  her  grantor, 
Mary  P.  Jones,  and  T.  B.  Jones  filed  a  mo- 
tion te  vacate  and  set  aside  tbe  sate  on  eight 
groands.  The  first  challenged  the  court's 
Jurisdiction  over  the  persons  of  defendants; 
four  others  attacked  tbe  appraisement  re- 
turned by  the  sherifl^;  the  fifth  alleged  that 
there  was  a  combination  between  bidders  at 
tbe  sale  which  suppressed  competition;  an- 
other tliat  sufficient  notice  was  not  pub- 
lished; and  another,  that  no  money  was 
paid  by  the  purchaser.  This  attack  on  the 
tale,  so  fiu  as  It  was  based  on  nonjurlsdic- 
tional  grounds,  was  a  general  appearance  in 
the  case.  Bnrdette  t.  Corgan.  26  Kan.  102; 
Ufe  Association  v.  Lemke,  40  Kan.  142,  19 
Fac  337;  Investment  Co.  v.  Cornell,  60  Kan. 
282,  66  Pac.  476;  Baker  ▼.  Land  Company, 
supra. 

3.  Hie  whole  of  section  22,  township  18, 
range  13,  tbe  northwest  quarter  of  which  is 
here  involved,  was  sold  under  tbe  decree  of 
foreclosure  to  Hiram  Holt  for  (5,500,  tbe 
sale  confirmed,  and  a  sherllTs  deed  exe- 
cuted. Holt  and  bis  grantees  have  been  in 
peaceable  possession  since  1887.  This  Is  not 
a  suit  to  redeem,  but  an  action  in  ejectment 
Tbe  following  cases  are  decisive  against  tbe 
right  of  plaintiff  in  error  to  recover  the  land: 
Kelso  V.  Norton,  65  Kan.  778^  70  Pac.  886, 
63  Am.  8t  Hep.  808;  Stouffer  et  aL  r.  Har- 
lan et  al.,  68  Kan. ,  74  Paa  610;  Equitable 

Uortg.  Ca  et  aL  T.  Gray  et  al.,  68  Ka^  — ^> 
74  Pac.  614. 

Tbe  Judgment  of  tbe  conrt  below  will  be 
•fllnncd.   All  the  Jnsticet  concnrring. 


(S9  Kui.  857) 
OITT  OF  LBAVBNWORTH  et  aL  T.  JONICH. 
(Supreme  Conrt  of  Kstims.    June  11,  1904.) 

iromOIPAL  OOIPOBATIONS— AS6B8SVBNTS— PBO- 
CBBOIMOS  TO  SBT  AaiDE— 7I1UC  FOK  BBINCI- 
ISO  —  COMFUTATIOH  —  PaOCESB  —  BBBVICK— 
STATUna— BEPEAL. 

1.  The  Statute  relative  to  special  assessments 
limits  the  time  within  which  an  attack  may  be 
made  on  special  assessments  to  80  days  from 
tlie  time  the  aaaesament  is  ascertained.  Code 
Civ.  Froc.  {  722,  provides  that  the  time  within 
which  an  act  is  to  be  done  shall  be  computed 
by  excluding  tbe  first  day  and  including  tbe 
last,  bat  that,  if  tlie  last  day  be  Sunday,  it 
shall  be  excluded.  Held  that,  where  an  ordi- 
nance determining  the  amount  of  an  assessment 
for  paving  was  published  and  went  into  effect 
September  lat,  an  action  to  set  aside  the  a»- 
sesament  commenced  October  2d,  tbe  let  day 
of  October  having  been  Sunday,  was  too  late; 
tbe  day  on  which  the  cost  of  the  Improvement  is 
ascertained  and  the  ordinance  passed  being  in- 
cluded in  the  computation,  and  section  722  hav- 
ing no  application. 

2.  Laws  1881.  c  88  (Gen.  St  1901,  U  878- 
888).  provides  a  method  for  constructing  side- 
walks, collecting  the  expense  thereof,  etc.,  in 
cities  of  tbe  first  class,  and  provides  that  it 
shall  not  Impair  anv  authority  of  any  city  with 
reference  to  sidewalks,  but  that  a  city  may  pro 
ceed  under  the  act,  or  under  the  power  and  au- 
thority they  now  have,  or  may  have  under  any 

fneral  law  governing  cities  ot  the  first  class. 
eld,  that  a  city  may  construct  a  sidewalk  un- 
der Laws  1881,  c.  87. 1 12  (Geo.  St  1901, 1  728), 
a  general  4aw  as  to  the  construction  of  sidewalks 
and  assessments  therefor  in  cities  of  the  first 
class. 

Error  from  District  Court  Leavenworth 
<3ounty;  J.  H.  Oillpatrick,  Judge. 

Suit  by  Elizabetb  B.  Jones  against  tbe  city 
of  Leavenworth  and  otbers.  From  a  Judg- 
ment for  plaintiff,  defendants  bring  error. 
B«vened. 

F.  P.  FitzwlUiam,  fbr  plaintiffs  in  error,  i. 
O.  Douglass,  for  defendant  in  error. 

PBB  CURIAM.  This  was  a  ault  to  enjoin 
and  set  aside  a  special  assessment  made  by 
tlie  city  of  Leavenworth  to  pay  for  repaving 
Olive  street  Two  lots  belonging  to  defend- 
ant in  error  were  charged  with  a  part  of 
the  cost  The  action  was  also  brought  to 
restrain  the  collection  of  special  assessments 
for  the  cost  of  a  sidewalk  laid  along  tiM 
street  on  one  side  of  said  lots. 

The  ordinance  determining  tbe  amount  of 
the  assessment  for  paving  was  published  and 
went  into  effect  on  September  1,  1890.  This 
action  was  begun  on  tbe  2d  day  of  October, 
1899.  The  1st  day  of  October  was  Sunday. 
It  Is  contended  that  the  proceedings  to  set 
aside  tbe  assessment  for  paving  were  brought 
in  time,  for  the  reason  that  tbe  last  day, 
being  Sunday,  should  be  excluded  in  com- 
puting the  30  days  allowed  by  tbe  stat- 
ute to  begin  the  action,  and  that  tbe  first 
day,  that  is,  tbe  day  on  which  the  ordinance 
was  published,  should  also  be  excluded.  This 
court  in  tbe  late  case  of  Kansas  City  v, 
Gibson,  66  Kan.  501,  604,  72  Pac.  222,  223. 
said:  "The  statute  limita  the  time  within 
whicb  attacks  may  be  made  on  special  asseB» 
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meuts  to  a  period  of  30  days  from  the  time 
tlie  assessment  is  ascertained;  and  the  neg^ 
lect  of  the  property  owner  to  bring  a  pro- 
ceeding either  to  set  aside  the  assessment  or 
to  enjoin  the  making  of  the  same  within 
the  statutory  time  is  a  bar  to  these  reme- 
dies." It  was  expressly  decided  in  the  case 
quoted  from  that  the  day  on  which  the  cost 
of  the  improvement  is  ascertained  and  the 
ordinance  passed  is  to  be  counted  in  comput- 
ing the  30  days  allowed  to  twgin  the  action. 
This  case  Is  declslre  of  the  present  contro- 
versy, except  that  part  of  it  relating  to  the 
sidewallc.  Section  722  of  the  Code  of  Civil 
Procedure  Is  not  applicable  to  the  case. 
Hagcrman  et  al.  v.  Ohio  Building  &  Saving 
Association  et  al.,  25  Ohio  St.  186;  Croco 
V.  mile,  66  Kan.  r.l2,  72  Pac.  208.  See  Coal 
Co.  V.  Barber,  47  Kan.  29,  27  Pac.  114. 

The  sidewallc  was  laid  and  the  cost  assess- 
ed pursuant  to  section  12,  c.  37,  Laws  1881 
(Gen.  St  1901,  {  728).  It  Is  urged  that  the 
city  should  have  proceeded  under  chapter 
.38,  Laws  1881  (Geu.  St.  1901,  Si  870-889, 
Inclusive),  and  that  this  act  repealed  sec- 
tion 12  of  chapter  37  of  the  Laws  of  1881. 
This  claim  Is  untenable.  Chapter  38  of  the 
Laws  of  1881,  In  its  last  section,  provides 
that  nothing  la  the  act  shall  impair  any  pow- 
er or  authority  any  city  of  ttie  first  class 
may  have  with  reference  to  the  building  of 
sidewalks ;  but  It  may  be  discretionary  with 
the  mayor  and  council  whether  they  desire 
to  proceed  under  this  act,  or  under  the  power 
and  authority  they  now  have,  or  may  have 
under  any  general  law  governing  cities  of  the 
first  class. 

The  judgment  of  the  court  below  will  b« 
reversed,  with  directions  to  proceed  farther 
in  accordance  with  this  opinion. 


UNION  PAC.  R.  CO.  V.  BOARD  OF^  COM'BS 
OF  WYANDOTTE  COUNTY. 

(Supreme  Court  of  Kansas.    June  11,  1904.) 

TAXATION— BAILBOADS—BEAl     ESTATE— ASSESS* 
MBNTS— RES  JUDICATA. 

1.  Section  7551,  Gen.  St  1901,  provides  for  a 
state  board  of  railroad  assessors  to  assess  the 

f>roperty  of  railroads  and  railroad  corporations 
n  the  state.  Said  section  specifically  designates 
the  real  estate  owned  by  railroads  or  railroad 
corporations  to  l>e  assessed  by  such  board  as  be- 
ing that  "used  or  neces'sarjr  to  be  used  for  the 
convenient  and  daily  operation  of  its  railroads." 

2.  Where  the  board  of  railroad  assessors  as- 
sessed real  estate  belonginj;  to  a  railroad  cor- 
poration, and  the  county  clerk  refused  to  recog- 
nize such  assessments  upon  tlie  return  thereof 
made  by  the  Auditor  of  State,  and  the  lands 
were  snliseqnpntly  assessed  by  the  local  asses- 
sors, in  an  action  by  the  railroad  corporation 
to  enjoin  the  sale  of  premises  by  the  county 
treasurer  for  the  nonpayment  of  taxes  levied 
against  the  premises,  based  on  the  assessment 
made  by  the  local  assessors,  and  the  question 
to  he  determined  in  such  action  was  whether 
the  premises  were  assessable  by  the  board  of 
railroad  assessors  or  by  the  local  assessors,  and 
upon  the  trial  the  agreed  facts  disclosed  the 
same  question  had  been'  determined  in  a  former 
adjudication  between  the  parties  or  their  pred- 


ecessors, and  the  facts  and  conditions  were  not 
shown  to  have  changed,  held  res  adjudicata. 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Wyandotte 
County;    E.  L.  Fischer,  Judge. 

Action  by  the  Union  Pacific  Railroad  Com- 
pany against  the  board  of  conpty  commis- 
sioners of  Wyandotte  county.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Re- 
versed. 

N.  H.  Loomis,  R.  W.  Blair,  and  H.  A. 
Scandrett,  for  plaintiff  in  error.  James  S. 
Gibson,  for  defendant  in  error. 

ATKINSON,  J.  This  Is  an  action  by  the 
Union  Pacific  Railroad  Company,  a  railroad 
corporation,  to  enjoin  the  county  treasurer 
of  Wyandotte  county  from  selling  four  tracts 
of  land  owned  by  said  railroad  company  in 
the  county  of  Wyandotte  for  the  taxes  of 
1901  and  1902.  The  board  of  county  com- 
missioners was  also  made  a  party  defend- 
ant. A  restraining  order  was  issued  at  the 
time  of  filing  the  petition.  Upon  the  final 
bearing  a  perpetual  injunction  was  refused, 
and  judgment  rendered  against  plaintiff  for 
costs.  Plaintiff  prosecutes  error  to  this 
court. 

The  case  was  before  the  district  court  on 
an  agreed  statement  of  facts.  Plaintiff  has 
owned  the  tracts  in  controversy  since  April, 
1898.  These  tracts  are  desigrnated  in  the  pe- 
tition and  shown  upon  the  plat  attached  to 
the  record  as  "railroad  tracts"  Nos.  4,  8,  7, 
and  8.  They  constitute  portions  of  a  large 
tract  owned  by  the  railroad  company,  upon 
which  are  its  roundhouse,  machine  and  re- 
pair shops,  the  switchyards,  and  storage 
grounds.  Each  tract  is  entirely  snrroanded 
by  the  tracks  of  plaintiff.  In  the  years  1901 
and  1902  defendant  Included  the  lands  in 
controversy  In  the  return  of  Its  property  to 
the  state  board  of  railroad  commissioners  for 
assessment.  The  board  by  resolution  declar- 
ed said  tracts  to  be  "held  by  said  company 
exclusively  for  railroad  purposes,  and  there- 
fore should  be  assessed  by  this  board."  The 
tracts  were  assessed  by  the  board,  and  in- 
cluded as  railroad  property  by  it  assessed 
in  the  return  made  to  the  county  clerk  of 
Wyandotte  county  by  the  Auditor  of  State. 
The  county  clerk  refused  to  recognize  the 
assessments  of  these  premises  made  by  the 
board,  and  refused  to  place  such  assessments 
upon  the  tax  roll,  but  treated  the  tracts  In 
controversy  as  lands  that  bad  not  been  as- 
sessed, and  himself  charged  taxes  against 
each  tract  largely  in  excess  of  the  assess- 
ment returned  by  the  board  of  railroad  as- 
sessors. Plaintiff  refused  to  pay  the  taxes 
levied  upon  the  assessment  against  the  tracts 
made  by  the  county  clerk.  It  contends  that 
the  tracts  were  proi)erly  assessed  by  the 
board  of  railroad  assessors.  Plaintiff  has 
been  and  is  ready  and  willing  to  pay  the 
taxes  based  upon  the  assessments  made  by 
the  board  of  railroad  assessors.  These  tax- 
es the  county  treasurer  refused  to  accept 
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The  question  we  are  called  upon  to  deter- 
mine Is  whether,  nnder  the  agreed  facts, 
these  tracts  were  assessable  by  the  board  of 
railroad  assessors  or  by  the  local  assessors 
for  the  years  1901  and  1902. 

Sectton  7551,  Gen.  St.  1901,  provides  for 
a  state  board  of  railroad  assessors,  and  em- 
powers snch  board  to  assess  the  property 
of  railroads  and  railroad  corporations  in  the 
state.  Said  section  speelllcally  designates 
the  real  estate  owned  by  railroads  or  railroad 
corporations  to  be  assessed' by  such  board 
as  being  that  "used  or  necessary  to  be  used 
for  the  convenient  and  dally  operation  of  Its 
railroads."  To  determine  whether  or  not 
the  premises  in  controversy  come  within  the 
provision  of  said  section  as  being  premises 
by  it  authorized  to  be  assessed  by  the  said 
board  of  railroad  assessors,  we  must  resort 
to  the  agreed  facts  In  the  record  before  U8 
upon  which  the  case  was  tried  in  the  dis- 
trict court.  Subdivision  21  of  the  agreed 
facts  reads:  "In  the  year  1893  S.  H.  H. 
Clark,  Oliver  W.  Mink,  E.  Bller>'  Anderson, 
J.  W.  Doane,  and  F.  R.  Coudert  were  appoint- 
ed receivers  of  all  the  property  of  the  Un- 
ion Pacific  Railway  Company  by  the  United 
States  Circnlt  Court  for  the  District  of  Kan- 
sas. Railroad  tracts  Nob.  4,  6,  7,  and  8, 
above  described,  were  included  in  the  prop- 
erty which  said  receivers  had  in  their  posses- 
sion and  under  their  control  by  virtue  of  their 
appointment.  In  the  year  1893  said  four 
tracts  of  land  wet«  assessed  by  the  state 
board  of  railroad  assessors,  together  with 
other  property  belonging  to  the  Union  Pacific 
Railway  Company.  The  county  clerk  and 
county  commissioners  of  "Wyandotte  county, 
Kansas,  refused  to  recognize  said  assess- 
ment, and  made  a  local  assessment  of  said 
tracts  of  land,  and  placed  said  local  assess- 
ment upon  the  tax  roll  of  Wyandotte  county 
for  the  year  1893.  On  September  1,  1894, 
said  receivers  brought  suit  in  the  district 
court  of  Wyandotte  county,  Kansas^  against 
the  board  of  county  commissioners  of  Wyan- 
dotte county  and  M.  G.  McLean,  then  county 
treasurer  of  Wyandotte  county,  to  restrain 
the  collection  of  the  taxes  levied  under  the 
local  assessment.  On  January  7,  1896,  the 
caae  was  tried,  and  judgment,  was  rendered 
in  favor  of  the  receivers  declaring  the  local 
assessment  null  and  void,  and  perpetually 
enjoining  the  defendants  from  collecting  the 
taxes  levied  thereunder.  No  appeal  was  tak- 
en from  that  Judgment  The  Journal  entry 
In  said  case  Is  recorded  in  Journal  14,  page 
191,  which  Is  referred  to  and  m^de  part  here- 
of. The  plaintiff  herein  Is  the  legal  succes- 
sor in  interest  of  the  Union  Pacific  Railway 
Company  and  Its  receivers  above  mentioned." 
The  Journal  entry  above  referred  to  in  the 
agreed  facta^  and  made  a  part  thereof,  con- 
tains the  following  recital:  "It  is  therefore 
ordered,  adjudged,  and  decreed  by  the  court 
that  all  of  said  tracts  of  land  fully  describ- 
ed and  set  out  in  the  findings  herein,  and 
ever  since  they  have  been  so  owned  by  said 


plaintiffs,  have  been,  and  during  the  year 
1893  were,  railroad  lands  situated,  lying,  and 
being  contiguous  to  the  right  of  way  of  said 
plaintiff.^  and  necessary  for  the  daily  and 
convenient  use  of  said  railway  in  the  opera- 
tion of  its  road,  and  are,  and  during  all  of 
said  time  have  been,  assessable  only  by  the 
board  of  milroad  assessor.s." 

It  is  contended  by  plaintiff  the  agreed 
facts  disclose  the  question  Involved  in  this 
case  was  fully  considered  In  the  action 
brought  by  the  receivers;  that  the  Judgment 
rendered  in  that  action,  constituting  a  part 
of  the  agreed  facts  In  the  case  at  bar,  de- 
termined the  status  of  the  land;  that  it  was 
by  said  judgment  determined  said  premises 
were  not  subject  to  the  Jurisdiction  of  the 
local  assessors;  that  the  statui;  of  the  land 
remains  as  fixed  by  the  Judgment  In  said 
former  action.  In  other  words,  the  position 
of  plaintiff  is  that  the  question  before  us 
in  the  record  upon  the  agreed  facts  was  ad- 
judicated in  the  former  action  by  the  re- 
ceiver, and  cannot  again  be  adjudicated  be- 
tween the  i>artie9  to  this  action  upon  the 
same  facts. 

The  agreed  facts  in  this  case  admit  that 
"the  plfllntltT  herein  is  the  legal  successor  in 
interest  of  the  Union  Pacific  Railway  Com- 
pany and  its  receivers  above  mentioned." 
The  agreed  facts  disclose  the  same  partita 
are  defendants  in  this  case  that  were  de- 
fendants in  the  former  injunction  suit;  the 
same  premises  are  tn  -controversy;  the  con- 
troversy arose  out  of  tlie  same  question— 
that  is,  whether  the  said  lands  were  assess- 
ob)e  by  the  board  of  rnllroud  assessors  or 
by  the  local  assessors;  and  the  law  applied 
to  the  facts  in  that  case  la  now  In  force  to 
be  applied  to  tlie  same  state. of  facts  In  this 
case.  The- Judgment  intlte  case  brought  by 
the  receivers  found  the  premises  to  l»e  "nec- 
essary for  the  daily  and  convenient  use  of 
said  railway  in  the  operation  of  its  road." 
Premises  so  used  come  within  the  provision 
of  said  sectlou  7551  of  the  statute.  Prem- 
ises owned  by  a  railroad  or  a  railroad  cor- 
poration, .^nd  so  used,  are  by  said  section 
authorized  to  be  oaseseed  by  the  board  of 
railroad  assessors,  and  not  by  the  local  as- 
sessors. There  l.s  not  shown  in  this  case  to 
be  a  chauge  of  facts  and  conditions  differ- 
ing from  the  facts  and  conditions  existing 
when  the  former  injunction  suit  by  the  re- 
ceivers was  brought  and  determined.  The 
rule  of  res  adjudicata  applies  as  well  to  facts 
settled  and  adjudicated  aa  to  causes  of  ac- 
tion. 0.  K.  &  W.  R.  Co.  V.  Com'rs  of  An- 
derson Co.,  47  Kan.  766,  29  Pac.  90;  St.  J. 
&  G.  I.  R.  Co.  V.  Steele,  63  Fed.  867,  11  C. 
.C.  A.  470.  The  matters  in  controversy  in 
this  case,  as  disclosed  by  the  agreed  facts, 
were  adjudicated  In  the  former  injunction 
suit. 

The  Judgment  of  tUe  district  court  will  be 
reversed,  with  direction  to  enter  Judgment 
for  plaintifT  on  the  agreed  facts.  All  the 
Justices  concurring. 
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SPBNGBR  ▼.  TAYLOB  et  al. 
(Supreme  Court  of  Kansas.    June  11,  1901.) 

CONTRACT — VALIDITY— KUTTTAT-ITT. 

1.  In  an  action  by  S.  to  recover  damage  from 
T.  &  R.  for  a  failure  to  sell  and  furnish  to  S. 
(}euda  Springs  mineral  waters  to  supply  the 
trade  of  the  city  of  Wichita,  where  the  contract 
Mued  on  oblijcated  T.  &  R.  to  sell  and  furnish  S. 
the  waters  to  supply  the  trade  at  a  desiirnated 
price,  and  ohlixated  S.  to  furnish  the  vessels  in 
which  to  make  shipments  of  the  waters,  to  pay 
all  express  and  freifiht  charges,  to  pay  the  ex- 
pense of  advertising,  "to  use  his  best  endeav- 
ors to  push  the  sales  of  said  mineral  waters  in 
Wichita,"  and  to  pay  T.  &  R.  the  price  fixed 
by  the  contract  for  all  waters  used  by  S.  to  sup- 
ply the  trade,  held,  such  contract  is  not  void  for 
want  of  mutuality  of  obligation. 

(S^yllabus  by  the  Court.) 

Krror  from  District  Court,  Sumner  County; 
0.  1^  Swarte,  Judge. 

Action  by  W.  W.  Spencer  against  F.  D. 
Taylor  and  J.  W.  Reeves.  Judgment  for 
dofcndants,  and  plaintiff  brings  error.  Re- 
vpmed. 

Adams  St  Adams  and  James  Lawrence,  for 
lilnlntlff  in  error.  Hackney  &  Hackney  and 
Iluckney  &  Laflerty,  for  defendants  in  er- 
ror. 

ATKINSON,  3.  This  action  was  Instituted 
t)y  W.  W.  Spencer  against  F.  D.  Taylor  and 
J.  W.  Reeves  to  recover  damage  alleged  by 
plnlntlfC  to  have  been  by  him  sustained  on 
account  of  a  failure  on  the  part  of  defendants 
to  comply  with  the  terms  of  a  written  con- 
tract. After  a  Jury  liad  been  impaneled  and 
counsel  for  plaintiff  had  read  to  the  Jury  the 
petition  of  plaintiff  and  the  contract  sued  on, 
and  had  made  a  statement  of  plaintiff's  claim 
to  the  Jury,  upon  motion  of  counsel  for  de- 
fendants, the  court  discharged  the  Jury  and 
rendered  Judgement  against  plaintiff  for  costs, 
rialntifl  brings  error. 

The  following  is  the  contract  upon  which 
suit  was  brought: 

"This  instrument,  made  and  entered  Into 
by  and  between  Taylor  &  Beeves  of  Cowley 
County,  Kansas,  first  party,  and  W.  W.  Spen- 
cer, of  Geuda  Springs,  Kansas,  party  of  the 
second  part,  wltnesseth:  That  said  first  par- 
ty hereby  covenants  and  agrees  to  sell  and 
furnish  the  second  party,  f.  o.  b.  cars  at 
Oeuda  Springs,  Kansas,  sufllcient  mineral 
waters  of  the  Geuda  Mineral  Springs  to  sup- 
ply the  trade  of  the  city  of  Wichita,  Kansas, 
of  such  springs  as  required,  natural  and  un- 
carbonated,  for  the  period  of  five  years  from 
the  first  day  of  August,  1900,  at  the  price 
of  three  cents  per  gallon,  and  as  soon  as  the 
quantity  so  sold  exceeds  an  average  of  more 
than  two  hundred  (200)  gallons  per  day  the 
price  is  to  be  two  and  one-half  (2^4)  cents 
per  gallon;  and  when  the  waters  are  car- 
bonated the  same  are  to  be  furnished,  but 
the  price  to  be  made  to  correspond  with 
the  additional  expenses  for  all  costs  Incident 
to  such  carbonating,  t>ottling,  casing,  etc. 
Said  Spencer  is  to  have  the  privilege  of  re- 


newing this  agreement  at  the  termination  of 
said  term  of  five  years  for  the  period  of  an- 
other five  years  on  fulfilling  his  part  of  this 
agreement  Said  Spencer  is  to  furnish  the  ves- 
sels necessary  in  which  to  ship  such  natural 
mineral  waters,  to  pay  all  ezpressage  or 
freight  and  Is  to  use  Ills  best  endeavors  to  push 
the  sales  of  said  mineral  waters  in  Wichita, 
Kansas,  and  is  to  have  the  exclusive  sale  of 
said  waters  in  said  city  of  Wichita  during 
the  existence  of  this  agreement  Said  Spen- 
cer is  to  pay  for  all  advertising  and  all  other 
expenses  made  by  him  in  connection  with  the 
sale  of  such  waters.  Settlement  to  be  made 
and  money  paid  over  on  each  and  ever7  of 
the  first  days  of  each  month  during  this 
agreement. 

"In  witness  whereof,  we  liave  hereunto 
subscribed  our  names  this  first  day  of  August, 
A.  D.  1800,  at  Geuda  Springs,  Kansaa. 

"Taylor  &  Reeves. 
"W.  W.  Spencer." 

The  district  court  found  that  the  petition 
of  plalutitt,  to  which  the  contract  was  attach- 
ed and  formed  a  part  failed  to  state  a  cause 
of  action.  It  was  contended  by  counsel  for 
defendants  tliat  the  contract  is  void  for  want 
of  mutuality.  It  is  apparent  from  the  rec- 
ord that  in  sustaining  the  motion  of  de- 
fendants for  Judgment,  tlie  court  found  the 
petition  of  plaintiff,  with  contract  attached, 
faUed  to  state  a  cause  of  action  on  the  ground 
that  no  mutuality  of  obligation  was  shown. 
The  opening  statement  made  to  the  Jnry  by 
counsel  for  plaintiff  will  not  here  receive  con- 
sideration, as  it  was  confined  substantially  to 
the  averments  of  the  petition.  In  addition  to 
the  allegationa  with  reference  to  the  execution 
of  the  contract  sued  on,  a  recital  of  tlie  mate- 
rial matters  contained  in  said  contract  and 
the  damage  sustained,  the  petition  contained 
the  following  averments:  "That  at  the  time 
of  making  said  contract,  plaintiff  was  a  real- 
dent  of  Greuda  Springs,  Kansas;  that  as  soon 
as  said  contract  was  executed  tiie  said  plain- 
tiff, relying  upon  the  same,  and  with  tlie 
intention  and  for  the  purpose  of  carrying  out 
the  provisions  and  fulfilling  his  part  of  the 
said  contract,  moved  to  the  city  of  Wichita, 
Kansas,  and  purchased  horses,  wagons,  tanks, 
cases,  bottles,  and  other  necessary  articles 
to  carry  on  said  business,  at  an  aggregate 
cost  to  the  plaintiff  of  the  sum  of  five  hun- 
dred dollars  (fSOaOO);  that  the  plaintiff,  in 
reliance  upon  said  contract  and  for  the 
purpose  of  Increasing  the  sale  of  Geuda 
Springs  mineral  water  in  Wichita,  did  expend 
large  sums  of  money  In  advertising  said 
water,  to  wit,  the  aggregate  sum  of  one  thou- 
sand dollars  ($1,000.00);  that  said  plaintiff, 
relying  upon  the  said  contract,  has  spent  his 
entire  time  in  the  work  of  advertising  and 
selling  said  mineral  water  in  Wichita,  Kan- 
sas, and  has  at  all  times  used  his  best  en- 
deavors to  push  the  sale  of  said  mineral  water 
in  the  city  of  Wichita,  Kansas,  from  the 
date  of  said  contract  until  about  the  IKth 
day  of  November,  1901,  when  the  said  de* 
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fendants  wholly  disregarded  the  terms  and 
proTMons  of  said  contract,  and  {ailed  and  neg- 
lected to  ship  said  water  to  the  plaintiff,  after 
tbe  plaintiff  had  ordered  the  same  to  be  ship- 
ped, and  stated  to  plaintiff  at  that  time  that 
tbey  woold  not  carry  out  the  terms  of  the 
contract,  that  they  would  not  ship  to  him 
any  Oeuda  Springs  mineral  water  under  said 
contract,  and  have  since  said  15th  day  of 
November,  1901,  wholly  failed  and  refnsed  to 
Bbip  to  plaintiff  any  Oeuda  Springs  mineral 
water  under  said  contract,  although  frequent- 
ly requested  to  so  do  by  tbe  said  plaintiff." 
From  the  foregoing  averments  of  the  peti- 
tion, it  appears  plaintiff,  to  carry  out  the 
ptoTlslons  of  the  contract  on  his  part,  at  once 
left  the  place  of  his  residence  and  took  up  h 
residence  In  the  city  of  Wichita,  at  an  ex- 
pense of  (900  be  purchased  necessary  equip- 
ments to  carry  on  the  work  provided  by  the 
contract,  expended  the  sum  of  $1,000  In  ad- 
vertising the  merits  of  Geuda  Springs  miner- 
al waters,  and  for  a  period  of  16  months  de- 
voted his  time  and  best  endeavors  to  fur^ 
therlng  tbe  sale  of  said  mineral  waters  in 
the  city  of  Wichita.  It  is  apparent  tbe  pe- 
tition, by  Its  averments,  which  includes,  also, 
tbe  contract  as  a  part  thereof,  states  a  cause 
of  action  In  favor  of  plaintiff  and  against  de- 
fendants. 

We  will  now  direct  our  attention  to  the 
contract  upon  which  suit  was  brought  Is 
tbe  contract  void  for  want  of  mutuality,  as 
claimed  by  defendants?  It  is  conceded  by 
counsel  that  a  promise  is  a  good  considera- 
tion for  a  promise;  there  being  a  mutuality 
of  agreement  and  obligation.  By  counsel  for 
defendant  it  Is  contended  that  the  contract 
under  consideration  Is  wanting  in  mutuality. 
It  Is  claimed  the  contract  Imixtses  no  obliga- 
tion on  plaintiff;  that  he  does  not  bind  him- 
self or  agree  to  take  of  defendants  any  of  the 
Genda  Springs  mineral  waters.  It  will  be 
observed  plaintiff  by  the  terms  of  the  con- 
tract obligated  himself  to  furnish  the  ves- 
sels in  which  to  make  shipments  of  water 
from  the  springs,  to  pay  all  express  and 
freight  charges,  to  pay  all  advertising  ex- 
penses, and  "to  use  his  best  endeavors  to 
push  tbe  sales  of  said  mdneral  waters  in 
Wichita."  Defendants  had  the  mineral  wa- 
ters to  sell.  It  is  to  be  presumed  that  they 
would  derive  a  profit  on  Its  sale  at  the  price 
stipulated  in  the  contract.  It  Is  also  to  be 
presumed  that  defendants  would  derive  a 
benefit  from  plaintiff's  advertising  the  mer- 
its of  the  waters  in  the  city  of  Wichita. 
The  case  of  Railway  Co.  v.  Bagley,  60  Kan. 
<24,  56  Pac.  759,  is  cited  by  defendants  in 
support  of  their  claim  that  the  contract  In 
controversy  in  the  case  at  bar  Is  void  for 
want  of  mutuality  of  obligation.  An  exami- 
nation of  the  Bagley  Case  will  disclose  that 
case  to  have  been  determined  on  the  ground 
that  there  was  no  advantage  in  the  contract 
accruing  to  the  railway  company,  aside  from 
the  haul  of  the  grains  actually  shipped  over 
its  lines.    There  was  uo  agreement  en  tbe 


part  of  Bagley  to  ship  over  its  lines  at  the 
rates  fixed  by  the  contract;  nor  did  Bagley 
by  the  terms  of  bis  contract  with  the  rail- 
way company  obligate  himself  to  do  any- 
thing. The  following  cases  come  nearer 
meeting  our  views  and  the  facts  of  the  case 
at  bar  than  any  cases  to  which  our  atten- 
tion has  been  directed:  Hlckey  v.  O'Brien 
(Mich.)  82  N.  W.  241,  49  L.  R.  A.  594,  81  Am. 
St  Rep.  227;  Woodward  v.  Smith  (Wis.)  85 
N.  W.  424;  Dalley  C!o.  v.  Clark  Can  Co. 
(Mich.)  87  N.  W.  761.  The  cases  cited  by  de- 
fendants are  bottomed  upon  a  different  state 
of  facts  than  are  found  in  the  contract  here 
sued  upon.  The  contract  in  tbe  case  at  bar 
fairly  implies  that  plaintiff,  In  addition  to 
furnishing  tbe  necessary  vessels,  paying  ex- 
press and  freight  charges,  and  the  expense 
of  advertising,  would  also  devote  bis  time, 
talent,  and  labor  to  Introducing  and  selling 
in  the  city  of  Wichita  the  waters  from  these 
Bprings.  Does  not  the  advertising,  and  the 
efforts  which  plaintiff  has  obligated  himself 
to  make  to  create  a  market  in  the  city  of 
Wichita,  If  these  waters  possess  merit,  rea- 
sonably Imply  a  market  in  said  city,  a  de- 
mand to  be  filled,  and  a  taking  of  the  waters 
by  plaintiff  to  supply  this  demund?  It  can- 
not be  said  such  a  contract  Is  wanting  in 
mutuality,  or  that  it  Imposes  no  obligation 
on  plaintiff. 

The  validity  of  the  contract  was  also  chal- 
lenged in  the  court  below  on  the  ground  that 
no  revenue  stamp  had  been  affixed  to  the  in- 
strument, and  the  claim  made  that  a  compli- 
ance with  Act  Cong.  June  13,  1898,  c.  448, 
30  Stat  448  [U.  S.  Comp.  St  1901,  p.  2286], 
was  necessary  to  its  validity.  The  Judgment 
of  the  district  court  appears  from  the  rec- 
ord not  to  have  been  Influenced  by  this  claim. 
While  counsel  for  defendants  again  urge  the 
claim  in  this  court,  the  question  appears  not 
to  be  fairly  In  the  record  for  review;  nor 
has  counsel  cited  authorities  in  support  of 
their  position.  We  do  not  feel  called  on,  un- 
der the  circumstances,  to  pass  upon  or  dis- 
cuss the  question.  If  the  claim  be  renewed 
on  a  second  trial  of  the  case,  authorities  de- 
cisive of  the  question  will  be  found  collected 
in  24  A.  &  E.  Encycl.  of  L.  (2d  Kd.)  935. 

For  error  of  the  district  court  in  holding 
said  contract  void  for  want  of  mutuality  of 
obligation,  the  case  will  be  reversed,  and 
remanded  for  a  new  trial.  All  the  Justices 
concurring. 


STEWART  V.  HARRIS. 
(Supreme  Court  of  Kansas.    June  11,  1904.) 

COBFOB^TIONS  —  DIBECTOBS-^BUSTEES— BALK— 
GOOD    FAITH. 

1.  The  managing  officers  of  a  corporation  are 
not  only  trustees  of  the  corporate  entity  and 
the  corporate  property,  but  they  are  also  to 
some  extent  and  in  many  respects  trustees  for 
the  corporate  shareholders. 

2.  When  two  parties  occupy  to  each  other  a 
confidential  or  fiduciary  relation,  and  a  sale  is 

made  by  the  party  reposibg  confidence  to  the 
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pifty  in  wliom  confidenoe  is  reposed,  equity 
raises  a  presumption  against  tlie  validity  of  ttte 
transaction ;  and  to  sustain  the  sale  tlie  buyer 
must  sliow  atfirmntively  that  the  transaction 
was  conducted  in  good  faith,  without  pressure 
of  influence  on  his  part,  and.  with  express 
knowledge  of  the  circumstances  and  entire  free- 
dom of  action  on  the  part  of  the  seller. 

3.  A  director  or  managing  officer  of  a  cor- 
poration having  a  Icuowledge  of  the  condition 
of  the  affairs  of  such  corporation,  because  of  the 
trust  relation  and  the  superior  opportunities 
afforded  for  acquiring  information,  before  he 
can  rightfully  purchase  the  stoclc  of  one  not 
actively  engaged  in  the  management  of  its  af- 
fairs, must  inform  such  stockholder  of  the  true 
condition  of  the  affairs  of  the  corporation. 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Sumner  County ; 
O.  L.  Swarts,  Judge. 

Action  by  A.  B.  Harris  against  John  X. 
Stewart.  Judgment  for  plaintiff,  and  defend* 
ant  brings  error.    Affirmed. 

Kos  Harris  and  Ed.  T.  Hackney,  for  plain- 
tur  In  error.  W.  W.  Schwlnn  and  C.  E.  El- 
liott, for  defendant  In  error. 

ATKINSON,  J.  On  January  5,  1901,  A.  B. 
Harris  sold  to  John  T.  Stewart,  for  $2,000, 
12  shares  of  the  capital  stock  of  the  Welling- 
too  National  Bank.  Harris  subsequently 
brought  this  action  against  Stewart  to  re- 
cover the  difference  between  the  amount  be 
received  for  the  stock  and  its  actual  value 
at  the  time  he  sold  it  to  Stewart  Judg- 
ment for  plaintiff  on  the  verdict  and  flndlnga 
of  a  Jury.    Defendant  prosecutes  error. 

Defendant,  at  the  time  he  purchased  the 
stock  of  plaintiff,  was  president  of  the  bank 
and  th^  holder  of  a  majority  of  the  stock. 
He  had  been  president  of  the  bonk  continu- 
ously since  1893.  As  such  president  he  was 
actively  engaged  In  the  management  of  the 
affairs  of  the  bank.  Plaintiff  was  a  man 
over  80  years  of  age,  and  retired  from  active 
business.  He  had  never  engaged  in  the  busi- 
ness of  banking,  or  a  like  business.  He  had 
never  attended  a  meeting  of  the  stockholders 
of  the  bank.  The  petition  in  substance  char- 
ged that  through  his  agent,  T.  F.  Randolph, 
defendant  purchased  the  stock  of  plaintiff; 
that  defendant  at  the  time  was  president  of 
the  bank,  engaged  in  the  active  management 
of  its  affairs;  that  he  withheld  from  plain- 
tiff a  knowledge  of  the  affairs  of  the  bank; 
that  by  fraud,  and  by  concealing  from  plain- 
tiff the  real  condition  of  the  affairs  of  the 
bank,  defendant  obtained  the  stock  at  much 
less  than  its  actual  value.  A  recovery  was 
asked  for  the  difference  between  the  amount 
received  and  the  actual  value  of  the  stock 
at  the  time  of  tlie  sale.  Defendant's  answer, 
in  substance,  denied  he  withheld  from  plain- 
tiff the  information  requested,  denied  he  had 
procured  the  shares  of  stock  from  plaintiff 
by  fraud  or  concealment,  denied  under  oath 
the  agency  of  Randolph,  and  averred  that 
plaintiff  had,  or  could  have  obtained  upon 
Inquiry,  full  knowledge  of  the  condition  and 


II  3.  See  Corporation*,  vol.  12,  Cent  Dig.  {  140S. 


affairs  of  the  bank  at  the  time  he  sold  the 
shares  of  stock.  Defendant  was  charged 
with  imdertakiug  and  carrying  out  a  scheme 
to  so  manipulate  and  manage  the  condition 
and  affairs  of  the  bank  as  to  enable  bim  to 
acquire  the  stock  of  the  bank  at  «  price 
grossly  Inadequate  to  its  real  value. 

The  capital  stock  of  the  bank  was  |50,000, 
represented  by  500  shares  of  the  par  value 
of  $100  each.  When  defendant  took  charge 
of  the  bank  its  affairs  were  in  a  deplorable 
condition.  The  bank  had  been  improvidently 
managed.  The  financial  condition  of  the 
community  and  the  country  at  large  was 
wretched.  Under  the  change  of  manage- 
mrat  many  thousand  dollars  of  the  notes  held 
by  the  bank  were  charged  off  its  books  as 
worthless.  Much  of  the  real  estate  owned 
by  the  bank  was  diarged  off  the  books  of  the 
bank.  Time  brought  about  a  general  im- 
provement of  financial  conditions,  and  pros- 
I>erons  agricultural  seasons  in  the  com- 
munity. One  by  one  the  old  officers  and  em- 
ploy^ of  the  bank  were  dropped  out  De- 
fendant was  a  director  and  president,  and 
became  supreme  in  the  management  of  the 
affairs  of  the  bank.  By  good  financiering  on 
the  part  of  the  new  management  the  bank 
prospered.-  As  conditions  improved  there 
were  payments  made  of  many  of  the  notes 
that  had  been  charged  off  the  books  of  the 
bank  as  worthless.  The  lands  owned  by  the 
bank  became  vahiable.  The  bank,  in  the 
meantime,  had  become  the  owner  of  98  shares 
of  its  capital  stock,  which  had  been  pledged 
to  the  bank  to  secure  an  indebtedness.  Its 
affairs  became  very  prosperous.  These  con- 
ditions were  well  known  to  defendant,  and 
were  but  slightly  known  to  plaintiff.  The 
payments  made  on  notes  which  had  been 
charged  off  the  books  of  the  bank,  Instead 
of  being  carried  in  the  profit  and  loss  ac- 
count, where  the  condition  of  the  bank  would 
be  more  readily  shown  from  an  examination 
of  its  books,  were  carried  in  the  cashier's  ac- 
count. Funds  carried  in  the  cashier's  ac- 
count did  not  appear  as  assets  of  the  bank. 
Lands  owned  by  the  bank,  not  charged  off 
the  books,  were  carried  on  the  books  at  a 
nominal  valuation  only.  Lands  owned  by 
the  bank,  but  charged  off  the  books,  did  not 
appear  as  assets  of  the  bank.  The  charged 
off  property  of  the  bank,  and  the  funds  of  the 
bank  carried  in  the  cashier's  account,  did 
not  appear  in  the  published  reports  of  the 
condition  of  the  banlc.  A  4  per  cent  divi- 
dend only  had  been  paid  to  stockholders  from 
June,  1807,  and  no  dividends  were  paid  to  the 
holders  of  stock  during  the  two  years  plaintiff 
was  the  owner  of  the  stock  by  him  sold  to 
defendant  Plaintiff,  before  selling  the  stock, 
went  to  defendant  and  inquired  about  the 
condition  of  the  bank,  and  asked  if  dividends 
would  be  paid.  Defendant  informed  him  the 
bank  would  pay  no  dividends.  He  told  hint 
the  bank  was  in  good  condition,  but  that  the 
policy  was  to  strengthen  it.    He  related  to 
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pUlntlff  the  bad  condition  tlie  affairs  of  tbe 
bank  were  in  at  the  time  he  took  charge  of 
It  He  alao  told  him  of  the  large  amount  of 
paper  the  bank  bad  then  charged  off.  De- 
fendant gave  to  plaintiff  uo  farther  knowl- 
edge or  information  of  the  affairs  of  the 
bank  than  to  say  to  plaintiff  that  the  bank 
WIS  In  a  good  condition.  Defendant  at  two 
different  times  himself  made  a  proposition 
to  pnrcbase  the  stock  of  plaintiff,  on  one 
occasion  offering  plaintiff  $1,000  for  his  stock, 
and,  about  two  weeks  before  be  purchased 
the  stock  through  Uandolpb,  offered  plain- 
tiff ?1,400  for  It.  Plaintiff  received  from  de- 
fendant, through  his  agent,  Randolph,  $166 
per  share  for  his  12  shares  of  bank  stock. 
At  that  time  It  was  worth  $350  per  share. 
Gradually  defendant  bought  up  stock  of  tbe 
bank.  Not  long  after  defendant  purchased 
the  stock  of  plaintiff,  be  acquired  tbe  98 
shares  of  tbe  capital  stock  held  by  the  bank. 
This  he  obtained  for  a  stmi  much  less  than 
its  real  value.  He  was  then  tbe  owner  of 
4-15  of  tbe  500  shares  of  the  capital  stock. 
Within  a  short  time  thereafter  a  dividend 
of  120  per  cent  was  declared.  Other  divi- 
dends soon  followed. 

Upon  tbe  trial,  among  others  the  court 
gave  to  the  Jury  the  following  Instruction: 
"Xou  are  instructed  that  tbe  president  op 
other  managing  officer  of  a  corporation  doing 
boslness  as  a  bank  stands  in  the  relation  of 
a  trustee  to  all  tbe  stockholders  who  are  not 
themselves  engaged  in  tbe  active  manage- 
ment of  tbe  bank  ;  and  before  any  managing 
officer  of  a  bank,  who  is  acquainted  with  Its 
condition  and  affairs,  can  rightfully  pur- 
chase tbe  stock  of  such  bank  from  stock- 
holders who  are  not  actively  engaged  In  the 
management  and  operation  of  the  bank,  such 
managing  officers  must  inform  such  stock- 
holders of  the  true  condition  of  tbe  bank 
and  its  affairs  and  assets,  and  must  give  to 
such  stockholders  all  tbe  information  affect- 
hig  the  value  of  the  stock  which  such  man- 
aging officer  himself  possesses;  and  a  pur- 
chase, from  a  stockholder  who  is  not  ac- 
quainted with  tbe  condition  and  affairs  of 
the  bank,  of  his  stock  in  such  bank,  by  one 
of  tbe  managing  officers,  without  first  having 
informed  such  stockholders  of  the  true  con- 
dition of  the  bank,  and  of  the  amount  and 
value  of  its  assets,  is  a  fraud  on  the  part 
of  such  managing  officer,  and  renders  blm 
liable  to  pay  tbe  stockholders  the  full  value 
of  the  stock,  without  reference  to  the  price 
agreed  on  at  the  time  of  the  sale,  provided 
the  stodcholder  does  not  himself  know  the 
value  of  tbe  stock."  Of  tbe  giving  of  said 
Instruction  plaintiff  in  error  complains,  and 
assigns  error.  Does  the  instruction  given 
correctly  state  the  relation  of  the  president 
or  other  managing  otflcer  of  a  corporation  to 
tbe  stockholders  of  such  corporation  not 
actively  engaged  in  the  management  of  its 
affairs?  Does  it  correctly  declare  the  law 
as  to  the  duty  of  such  president,  or  other 
managing  officer,  relative  to  bis  obligation 


to  tbe  stodcholders  not  engaged  in  the  active 
management  of  the  corporation,  before  be 
can  rightfully  purchase  of  them  their  stock? 

The  exact  questions  before  us  have  never 
been  passed  upon  by  this  court.  Our  atten- 
tion is  directed  to  Mulvane  v.  O'Brien,  68 
Kan.  463,  49  Pac.  607,  as  a  parallel  case.  In 
that  case  Mulvane  was  a  director  and  tbe 
president  of  tbe  corporation.  O'Brien  was  a 
director  and  the  secretary  of  the  corporation. 
Defendant  did  not  himself  purchase  the  stock 
of  plaintiff,  but  sold  it  to  another  and  ac- 
counted to  plaintiff  for  tbe  par  value  only, 
and  not  for  tbe  amount  be  had  actually  re- 
ceived for  it.  The  action  was  to  recover 
from  defendant  the  difference  between  tbe 
amount  accounted  for  and  tbe  amount  de- 
fendant actually  received  for  the  stock.  The 
case  was  determined,  not  on  the  duties  of 
defendant  toward  plaintiff,  because  of  any 
fiduciary  relation  existing  between  them  as  a 
stockholder  and  the  president  and  managing 
officer  of  a  corporation,  but  because  of  a  con- 
tract of  agency  at  the  time  existing  between 
the  parties,  whereby  defendant  undertook  to 
sell  for  plaintiff  his  stock  In. tbe  corporation. 
Again,  bad  the  right  to  a  recovery  been  based 
on  a  claim  of  fiduciary  relation  existing  be- 
tween defendant  and  plaintiff,  tbe  former  as 
the  president  and  managing  agent  of  tbe  cor- 
poration, and  tbe  latter  as  a  stockholder 
therein,  the  facts  would  materially  differ 
from  the  facts  in  the  case  under  review.  In 
that  case  defendant  and  plaintiff  were  presi- 
dent and  secretary,  resi)ectively,  of  the  cor- 
poration, and  jointly  managed  tbe  affairs  of 
tbe  corporation.  Elach  was  actively  engaged 
in  the  management,  and  had  an  equal  oppor- 
tunity to  know  of  tbe  condition  and  affairs 
of  the  corporation.  Tbe  same  cannot  be  said 
of  plaintiff  and  defendant  in  tbe  case  at  bar. 

The  managing  officers  of  a  corporation  are 
not  only  trustees  in  relation  to  tbe  corporate 
entity  and  tbe  corporate  property,  but  they 
are  also  to  some  extent  and  in  many  respects 
trustees  of  the  corporate  shareholders.  That 
they  are  trustees  for  the  corjwratlon  and  tbe 
corporate  property  all  tbe  authorities  are 
agreed.  It  would  be  difficult  to  lay  down  a 
general  rule  comprehensive  of  the  extent  and 
all  tbe  instances  in  which  their  trusteeship 
exists  as  to  the  stockholders  of  the  corpora- 
tion. Pomeroy,  In  his  work  on  Equity  Juris- 
prudence (section  1090),  after  an  analysis  of 
the  relations,  recognized  and  announced  the 
doctrine  that  in  their  fiduciary  relation  the 
directors  and  managing  officers  of  a  corpora- 
tion occupy  as  to  tbe  corporate  entity  and  cor- 
porate property  the  position  of  quasi  trus- 
tees. Of  the  relation  of  such  officers  to  the 
stockholders  of  the  corporation  he  says:  "On 
tbe  other  hand,  tbe  directors  and  managing 
officers  occupy  the  position  of  quasi  trus- 
tees towards  tbe  stockholders  alone,  and  not 
at  all  towards  the  corporation,  with  respect 
to  their  shares  of  stock.  Since  tbe  stock- 
holders own  these  shares,  and  since  the  value 
thereof  and  all  their  rights  connected  there- 


Uigitized  by 


Google 


280 


77  PACIFIC  RBPORTBB, 


<^ll. 


fvlth  are  affected  by  the  conduct  of  the  dlr- 
rectore,  a  trust  relation  plainly  exists  between 
the  stoc'kholderB  and  the  directors,  which  Is 
concerned  with  and  confined  to  the  shares 
of  stock  held  by  the  stockholders.  From  it 
arlKe  the  fiduciary  duties  of  the  directors  to- 
wards the  stockholders  in  dealings  which 
may  uffwt  the  stock  and  the  rights  of  the 
stockholders  therein,  and  their  equitable  rem- 
edies for  a  violation  of  those  duties.  To  sum 
up:  l>lre«"tor8  and  managing  officers.  In  ad- 
dition to  tlielr  functions  as  mere  agents,  oc- 
cupy a  double  position  of  partial  trust.  They 
are  Quasl  or  sub  modo  trustees  for  the  corpo- 
ration with  respect  to  the  corporate  property, 
and  they  are  quasi  or  sub  modo  trustees  for 
the  stockholders  with  respect  to  their  shares 
of  the  stock."  The  Supreme  Court  of  the 
United  States,  to  Jackson  t.  Ludeling,  21 
Wall.  016,  22  L.  Bd.  492,  declared  that  "the 
ninnagers  and  officers  of  a  company,  where 
i>apltal  Is  contributed  in  shares,  are  in  • 
very  legitimate  sense  trustees,  alike  for  its 
nto<.-kholders  and  its  creditors,  though  they 
may  not  be  trustees  technically  and  in  form." 
In  Sargent  v.  Ralhrond  Co.,  48  Kan.  672,  29 
Pac.  1063,  an  action  brought  by  Sargent  to 
recover  on  an  ordo*  assigned  to  him  for 
1,000  shares  of  the  stock  of  the  raib:oad  cor- 
poration, the  question  of  the  good  faith  of 
tlie  transaction  was  before  the  court  for  de- 
termination. Chief  Justice  Horton,  in  the 
opinion,  speaking  for  the  court,  said:  "The 
relation  between  the  directors  of  a  corpora- 
tion and  Its  stockholders  is  that  of  trustee 
and  cestui  que  trust  The  dhrectors  are  per- 
sons selected  to  manage  the  business  of  the 
company  for  the  benefit  of  the  shareholders. 
It  Is  an  office  of  trust,  which,  if  they  under- 
take, it  Is  their  duty  to  perform  fully  and  en- 
tirely. No  director  of  a  railroad  company 
or  any  other  corporation  can  use  his  official 
position  to  secure  a  personal  advantage  to 
himself." 

The  general  rule  applicable  to  a  purchase 
and  sale  between  parties  who  sustain  to  each 
other  a  conQdential  or  fiduciary  relation  ap- 
pears to  be  that,  to  sustain  the  sale,  the  buyer 
must  show  affirmatively  that  the  transaction 
was  conducted  In  perfect  good  faitli,  without 
pressure  of  Influence  on  his  part,  and  with 
express  knowledge  of  the  circumstances  and 
entire  freedom  of  action  on  the  part  of  the 
seller.  The  rule  Is  applied  with  more  or 
less  strictness  to  all  the  well-known  cases 
of  fiduciary  relation,  as  that  of  attorney  and 
client,  trustee  and  cestui  que  trust,  principal 
and  agent,  guardian  and  ward.  Dunn  v. 
Dunn,  42  N.  J.  Eq.  431,  7  Atl.  »t2;  8  A.  &  Bl. 
Encycl.  of  L.  644.  In  Oliver  v.  Oliver,  113 
Ga.  362,  45  8.  E.  232,  the  right  of  plaintiff  to 
a  recovery  was  conceded,  where  defendant, 
the  president  and  director  of  a  corporation, 
purchased  of  plaintiff  his  holdings  of  stock 
In  the  corporation  at  $110,  worth  at  the  time 
$185,  per  share.  The  action  was  brought  to 
recover  of  defendant  the  difference  between 
the  amount  by  plaintiff  received  for  the  stock, 


and  the  value  of  the  stock  Bt  the  time  ot 
the  sale.  It  was  charged  tliat  defendant  in 
the  purchase  of  the  stock  withheld  from 
plaintiff  information,  known  to  defendant 
and  unknown  to  plaintiff,  relative  to  its 
value,  which,  owing  to  the  fiduciary  relation 
existing  between  the  parties,  it  was  the  duty 
of  defendant  to  have  disclosed  to  plaintiff. 
It  is  a  well-considered  case.  Many  features 
of  it  are  applicable  to  the  case  under  review. 
We  quote  from  the  opinion  the  following:  "It 
Is  a  matter  of  common  knowledge  that  the 
market  value  of  shares  rises  and  falls,  not 
only  because  of  an  increase  or  decrease  in 
tangible  property,  but  by  reason  of  real  or 
contemplated  action  on  the  part  of  managing 
officers,  upon  declaring  or  passing  dividends, 
upon  the  making  of  fortunate  or  unfortunate 
contracts,  the  loss  or  gain  of  property  in  dis- 
pute, and  on  profitable  or  disadvantageous 
sales  or  leases;  and  to  say  that  a  direct- 
or, who  has  been  placed  where  he  himself 
may  raise  or  depress  the  value  of  the  stock, 
or  in  a  position  wh^e  be  first  knows  of  facts 
which  may  produce  that  result,  may  take  ad- 
vantage thereof  and  buy  from  or  sell  to  one 
whom  he  Is  directly  representing,  without 
making  a  full  dlsclostu-e,  and  putting  the 
stockholder  on  an  equality  of  knowledge  as 
to  these  facts,  would  offer  a  premium  for 
faithless  silence,  and  give  a  reward  for  the 
suppression  of  truth.  It  would  sanction 
concealment  by  one  who  Is  botmd  to  speak, 
and  permit  him  to  take  advantage  of  his  own 
wrong— a  thing  abhorrent  to  a  court  of  con- 
science. It  Is  conceded  that  the  position 
which  the  director  occupies  prevents  him 
from  making  personal  gains  at  the  expense 
of  the  company,  or  of  the  whole  body  of 
stockholders.  But  the  rule  that  he  is  not 
trustee  for  the  individual  shareholders  in- 
evitably leads  to  the  conclusion  that,  while 
a  director  la  bound  to  serve  stockholders  en 
masse,  he  may  antagonize  them  one  by  one; 
that  he  Is  an  officer  of  the  company,  but  may 
be  the  foe  of  each  private  in  the  ranks. 
When  It  is  admitted,  as  it  must  be,  both 
from  the  very  nature  of  his  duty  and  from 
the  rulings  of  nearly  all  the  cases,  that  he  la 
trustee  for  the  shareholder,  how  is  It  possi- 
ble, in  principle,  to  draw  the  line,  and  say 
that,  while  trustee  for  some  purposes,  he  Is 
not  for  others  immediately  connected  there- 
with 7" 

The  case  of  Board  of  Co.  Com'rs  t.  Reyn- 
olds, 44  Ind.  509,  15  Am.  Rep.  245,  is  the 
leading  case  cited  and  relied  on  by  plaintiff 
In  error  as  authority  for  the  claim  that  the 
instruction  under  consideration,  given  by  the 
court,  does  not  correctly  state  the  law.  It 
was  In  that  case  held  there  was  no  relation 
of  trust  between  the  president  and  director 
of  a  corporation  and  a  stockholder  of  such 
corporation;  that  in  the  absence  of  actual 
fraud  a  purchase  of  stock  by  the  former  from 
the  latter  was  valid,  thongh  in  his  official 
position  the  president  knew  at  the  time  he 
purchased  the  stock  It  was  worth  more  than 
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tta  nominal  market  Talne,  tot  did  not  dla- 
eloae  to  the  atockholder  the  facts  wltliin  bla 
knowledge  as  to  Its  real  value.  Tbe  opinion 
In  tbe  case  was  by  a  divided  court  in  1S78. 
It  is  bottomed  upon  tbe  view,  announced  by 
tlie  court,  that,  while  the  officers  and  man- 
tclng  agents  of  a  corporation  are  tmstees 
fur  the  corporation  and  Its  corporate  prop- 
erty, they  snartaln  no  trust  relation  to  the 
itockboldera  of  the  coriKiratlon,  and  owe  to 
them  none  o<  the  duties  of  a  trust  relation. 
Other  cases  are  dted  taking  the  same  view, 
ud  apparently  following  the  Indiana  case, 
the  pioneer  case  to  announce  tbe  doctrine, 
file  rule  laid  down  by  the  Indiana  case  has 
met  with  much  criticism.  The  position  taken 
by  that  court  leaves  the  stockholder's  Inter- 
est hi  the  corporation  and  all  matters  af- 
fecting Its  value  wholly  In  the  charge  and 
keeping  of  the  managing  officers  of  the  cor- 
poration, and  leaves  the  stockholders  of  the 
corporation  their  legitimate  prey.  We  can- 
not give  the  sanction  of  our  approval  to  the 
ilews  expressed  by  the  Indiana  court  in  that 
case.  Tbe  fact  that  tbe  directors  and  manag- 
ing officers  of  a  corporation  are  quasi  trus- 
tees of  the  stockholders  does  not  prohibit 
them  from  dealing  with  such  stockholders. 
The  only  restriction  Is  that  In  such  dealing 
Ukeir  conduct  must  be  fair,  open,  and  above 
reproach.  Because  of  tbe  trust  relation  and 
the  better  opportunities  afforded  for  ac- 
qnlring  Information,  before  any  director  or 
managing  officer  of  a  corporation  having  a 
knowledge  of  the  condition  of  the  affairs  of 
nch  corporation  can  rightfully  purchase  tbe 
ttock  of  one  not  actively  engaged  in  the 
nwnagement  of  Its  affairs,  snch  director 
or  managing  officer  must  inform  such  stock- 
holder of  the  true  condition  of  the  affairs 
of  tbe  corporation. 

Defendant  suggests  that  plaintiff  should 
have  himself  exercised  more  diligence  In  In- 
vestigating tbe  affairs  of  tbe  bank;  that  the 
hooks  of  tbe  bank  were  open  to  bim.  By 
this  we  are  asked  to  say  that  in  this  case  a 
means  of  knowledge  Is  equivalent  to  knowl- 
edge;  that  a  clue  to  the  facts,  which  if  dili- 
gently followed  up  would  lead  to  a  dls- 
eloftnre,  Is  equivalent  to  a  discovery.  Flaln- 
tlS  could  not  be  required  to  make  an  btves- 
tlgatlon  of  tbe  books  of  the  bank  to  deter- 
mine Its  financial  condition,  simply  because 
it  was  in  bis  power  to  do  so.  Tbe  diligence 
required  by  one  to  protect  bis  Interests  la 
only  such  as  a  person  of  ordinary  prudence 
would  exercise  under  like  circumstances.  In 
t  case  like  tbe  one  under  review,  the  trust 
relation  existing  between  the  parties,  the 
•operior  opportunities  of  defendant  to  know 
of  the  condition  of  the  affairs  of  tbe  bank, 
Ud  his  actual  knowledge  of  its  affairs,  re- 
quired no  such  diligence  of  inquiry  on  the 
part  of  plaintiff  as  is  contended  for  by  de- 
fendant Plaintiff  had  the  right  to  rely  up- 
on the  belief  that  defendant  would  disclose 
to  him  the  true  condition  of  the  affairs  of 
the  bank,  and  that  be  would  not  be  caUed 


upon  to  Investigate  tbe  ooaditlon  of  Its  af- 
fairs before  he  could  with  safety  sell  to.  de- 
fendant bis  holdings  of  stock.  It  la  not  ttie 
Intent  of  the  law  to  place  a  restraint  on  tbe 
affairs  of  business,  when  eondncted  fairly, 
honestly,  and  openly,  nor  to  deprive  one  par- 
ty to  a  contract  of  the  advantage  which  so- 
perior  Judgment,  greater  skill,  or  better  in- 
formation may  give;  but  it  cannot  give  its 
approval  to  a  course  of  dealing  tbat  will 
permit  those  occupying  a  trust  relation  to  be 
unmindful  of  the  trust,  betray  the  confidence 
reposed,  and  profit  by  such  betrayal. 

Tbe  jury.  In  addition  to  returning  a  general 
verdict  for  plaintiff,  also  returned  numer- 
ous special  findings.  The  record  disclosea 
there  was  some  competent  testimony  to  sup- 
port all  the  special  findings  returned  by  the 
Jury,  including  tbe  finding  that  Randolph,  in 
purchasing  tbe  shares  of  stock  from  plain- 
tiff, was  the  agent  of  defendant  Tbe  find- 
ings returned  by  tbe  Jury  are  In  barmonj 
witb  and  uphold  the  general  verdict  The 
record  In  this  case  is  voluminous.  Much  tes- 
timony was  Introduced  upon  the  trial.  Tbe 
brief  of  plaintiff  in  error  contains  67  as- 
signments of  error.  Most  of  these  assign- 
ments are  based  on  the  rulings  of  the  trial 
court  in  the  admission  of  testimony.  Some 
of  them  are  admitted  by  counsel  to  be  unim- 
portant or  cured  or  corrected  by  subsequent 
Xtroceedlngs.  Many  of  them  are  baaed  on 
the  claim  that  tbe  testimony  introduced  was 
not  within  the  issues.  In  a  case  of  this 
character,  where  fraud  la  charged,  great  lati- 
tude Is  allowed  to  the  scope  of  the  Inquiry; 
the  limit  resting  largely  In  the  discretion  of 
the  trial  court  The  record  discloses  no 
abuse  of  this  discretion;  nor  did  the  court 
abuse  its  discretion  In  limiting  tbe  number 
of  witnesses  used  on  Impeachment  The  in- 
structions given  fairly  state  tbe  law  of  the 
case.  There  was  no  error  In  refusing  tbe  in- 
structions requested  and  not  given. 

We  have  read  the  entire  record  and  ex- 
amined tbe  assignments  of  error.  Finding  no 
substantial  error  In  tbe  record,  the  case  will 
be  affirmed.   All  the  Justices  concurring* 


(«  Ku.  ivn 
ORCHARD  V.  PEAKS. 
(Supreme  Court  of  Kansas.    Jane  11,  1904.) 

StTKKOHS— BETUBN  Of  SXBVICi: — OKPUTT   SEOB- 
IFT— APPOINTtaifT. 

1.  A  return  tbat  personal  service  of  a  sum- 
mons upon  a  defenaant  has  been  made  is  not 
open  to  contradiction,  or  to  be  disproved  bj 
extrinsic  evidence,  after  the  rendition  of  judg- 
ment ,  . 

2.  A  return  of  service,  made  and  signed  by  a 
sheriff,  where  a  service  was  actually  made  by 
his  deputy,  Is  irregular,  but  not  invalid. 

8.  The  statutory  requirement  that  «ae  ap- 
pointment of  a  deputy  sheriff  shall  be  filed  in 
the  office  of  the  county  clerk  Is  directory  in  Its 
character,  and  the  mere  failure  to  so  file  tne 
appointment  actually  made  will  not  invalidate 
the  appointmoit,  nor  the  official  actt  eC  tarn 
deputy. 

(Syllabus  by  the  Court) 
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Error  from  District  Court,  Marshall  Coun- 
ty; gam  Kimble,  Judge. 

Action  by  George  Peake,  receiver  for  the 
Slegel-Sanders  Live  Stock  Commission  Com- 
pany, against  Henry  Orchard.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

W.  W.  Redmond,  for  plaintiff  In  error. 
Gregg  &  Gregg,  for  defendant  in  error. 

JOHNSTON,  O.  J.  George  Peake,  as  re- 
ceiver of  the  Slegel-Sanders  Live  Stock 
Commission  Company,  recovered  a  judgment 
on  default  against  Henry  Orchard  for  ?590. 
Within  a  short  time,  and  at  an  adjourned 
term.  Orchard  filed  a  motion  asking  for  the 
vacation  of  the  judgment,  alleging  as  grounds 
that  no  summons  had  been  served  upon  him, 
that  he  had  no  notice  of  the  pendency  of  the 
action,  and  knew  nothing  of  it  until  after  the 
rendition  of  the  judgment.  There  was  added 
to  the  application  the  statement  that  be  had 
a  good  defense  to  the  action,  and  he  requested 
that  he  be  allowed  to  file  an  answer  setting 
it  up.  Considerable  testimony  was  offered 
on  the  hearing  of  the  motion  as  to  the  service 
of  the  summons  and  as  to  Orchard's  knowl- 
edge of  the  pendency  of  the  action,  on  which 
the  court  denied  the  motion  and  refused  to 
vacate  the  judgment.  If  there  was  any 
doubt  as  to  the  jurisdiction  of  the  court  over 
the  person  of  Orchard,  it  was  removed  when 
he  appeared  and  set  forth  the  defenses  he 
had  to  the  action.  The  averment  of  matters 
relating  to  the  merits  of  the  case,  and  which 
were  nonjurisdictional  In  character,  waived 
any  defects  there  might  have  been  in  the 
service  of  the  summons. 

The  principal  conti-oversy,  however,  on  the 
motion,  was  as  to  the  service  of  the  sum- 
mons, and  whether  Orchard  had  originally 
lieen  given  legal  notice  of  the  institution  of 
the  action.  A  summons  was  Issued,  and  on  it 
the  sheriff  made  a  return  showing  a  personal 
service  of  the  same  \ipon  Orchard^  The  re- 
turn was  conclusive  of  the  question  of  service 
and  of  jurisdiction.  It  being  a  matter  as  to 
the  truth  and  falsity  of  which  the  sheriff  had 
personal  knowledge,  his  return  is  not  open 
to  contradiction,  or  to  be  disproved  by  ex- 
trinsic evidence  after  the  rendition  of  the 
judgment.  Goddard  v.  Hartwur,  56  Kan. 
744,  44  Pac.  1055,  54  Am.  St  Rep.  608;  Thom- 
as T.  Owen,  58  Kan.  313,  49  Pac.  73;  War- 
ren T.  Wilner,  61  Kan.  719,  60  Pac.  745.  The 
oral  testimony  tliat  was  received  strongly 
supported  the  oiUcial  return. 

The  sheriff  caused  service  to  be  made 
through  a  deputy,  and  himself  wrote  the  re- 
turn; but  even  a  return  signed  by  the  sher- 
iff, when  the  service  la  actually  made  by  a 
deputy,  although  not  the  approved  method,  is 
sufficient.  Goddard  v.  Harbour,  supra.  While 
the  return  in  this  case  was  not  written  by 
the  deputy  who  made  the  service.  It  plainly 
Indicated  that  it  had  1)een  served  by  him. 

The  validity  of  the  'appointment  of  the  dep- 


uty was  challenged,  maiifly  tiecause  the  ap- 
pointment and  bath  of  office  of  the  deputy 
were  not  filed  in  the  office  of  the  coonty 
clerk,  as  provided  by  section  1740  of  the  Gen- 
eral Statutes  of  1901.  The  requirement  of 
the  section  is  directory  In  its  character,  and 
does  not  affect  the  qualification  of  the  officer. 
The  mere  fact  that  the  papers  were  not  on 
file  did  nOt'lnvalldate  the  app<^ntment  or  tlie- 
service  made  by  the  officer.  Aside  from  this- 
consideration,  it  was  abundantly  shown  that 
the  deputy  had  been  regularly  appointed,  and 
had  taken  an  oath  of  office,  and  had  been  act- 
ing as  deputy  under  the  appointment  for  a 
Considerable  time.  He  at  least  had  the  qual- 
ities of  a  de  facto  officer,  and  bis  official 
nets  could  not  be  safely  ignored.  State  t. 
Quint,  65  Kan.  144,  69  Pac.  171. 

Pro'm  the  evidence  in  the  record  we  can- 
not say  that  the  court  abused  its  discretion 
in  denying  the  application  of  plaintiff  in  er- 
ror. Judgment  affirmed.  AU  the  Justices* 
concurring. 


GIBSON  T.  KUEFFER 
(Supreme  C!ourt  of  Kansas.    June  11.  1904.) 

TAX   nKEO — nESCBIPTION   OP  PJtOPEBTr— VALID- 
ITY— SETTINO    ASIDE. 

1.  In  a  tax  deed  reciting  the  sale  of  several 
disconnected  tracts,  the  use  in  the  granting 
clause  of  the  words,  "and  each  and  every  sep- 
arate tract  and  parcel  thereof,"  in  addition  to 
the  statutory  form  designating  the  propertv  con- 
veyed as  "the  real  property  last  hereinbefore 
described,"  indicates  a  purpose  to  convey  all  of 
tlie  land  sold. 

2.  A  tax  deed,  which  covers  several  discon- 
nected tracts  of  land  and  fails  to  state  the 
amount  for  which  each  separate  tract  was  con- 
veyed, is  invalid  upon  its  face,  and  may  be  set 
aside  ou  that  ground,  even  after  the  lapse  of 
five  year»  from  the  time  it  was  recorded. 

(Syllabus  by  the  C!oart.) 

Error  from  District  Court  Ness  County; 
Chas.  E.  Lobdell,  Judge. 

Action  by  Gottfried  Kucffer  against  James 
S.  Gibson.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Reversed. 

W.  H.  Russell,  for  plaintiff  in  error.  N.  H. 
Stidger,  for  defendant  in  error. 

MASON,  J.  The  only  question  here  pre- 
sented is  whether  a  certain  tax  deed  was  suf- 
ficient in  form  to  resist  an  attack  upon  it, 
made  after  it  had  been  of  record  for  more 
than  five  years,  for  defects  shown  upon  Its 
face.  The  trial  court  upheld  the  deed  by 
sustaining  a  demurrer  to  an  answer  which 
set  out  its  contents  in  full  and  called  atten- 
tion to  the  matters  claimed  to  Invalidate  It. 
The  deed  included  two  disconnected  tracts. 
Its  granting  clause  described  the  property- 
conveyed  as  "the  real  property  last  herein- 
before described,  and  each  and  every  sepa- 
rate tract  and  parcel  thereof."  Plaintiff  In 
error  contends  that  by  reason  of  this  lan- 
guage there  was  no  conveyance  of  the  tract 
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fint  described  In  the  deed,  which  Is  the  land 
here  involved;  and  Spicer  v.  Howe,  38  Kan. 
465, 16  Pac.  825,  is  relied  upon  as  supporting 
the  contention.  There  the  deed,  after  de- 
Bcribing  several  tracts  and  reciting  the  vari- 
ous transactions  relating  to  each,  wound  up 
by  granting  "the  real  property  last  hereinbe- 
fore described,"  and  was  therefore  held  to 
convey  only  one  tract— that  last  designated. 
But  the  deed  hei'e  Involved  resembles  the  one 
held  pood  as  a  conveyance  of  several  parcels 
in  Cartwright  T.  Komian,  45  Kan.  515,  26 
Pac.  48,  in  that  its  recitals  throughout  refer 
to  the  tracts  collectively  as  "said  property." 
Moreover,  whatever  doubt  there  might  be  as 
to  the  land  indicated  by  the  expression  "the 
real  property  last  hereinbefore  described," 
which  is  adopted  literally  from  the  form  pre- 
scribed by  statute  (section  7676,  Gen.  St. 
1901),  is  removed  by  the  addition  of  the 
words,  "and  each  and  every  separate  tract 
and  parcel  thereof,"  which  were  manifestly 
employed  for  that  very  purpose. 

The  other  objection  made  to  the  deed  is 
that,  while  it  states  the  amount  for  which 
each  separate  tract  was  sold,  the  subsequent 
taxes  for  three  years,  which  were  paid  by  the 
holder  of  the  certificates,  and  which  formed 
a  part  of  the  consideration  for  the  deed,  are 
merely  given  in  gross,  so  that  it  cannot  be 
told  from  the  face  of  the  deed  how  much 
was  paid  for  such  taxes  upon  either  tract 
separately.  The  statute  provides  (Section 
T«77,  Gen.  St.  1901):  "In  any  case  where 
any  purchaser  at  any  tax  sale  shall  purchase 
more  than  one  parcel  or  tract  of  land  or  lots, 
be  may  require  the  county  clerk  to  include 
all  such  land.s  or  lots  in  one  deed,  stating 
the  amount  of  tax,  interest  and  penalty  for 
which  each  separate  tract  Is  sold  and  con- 
veyed, the  sum  of  which  separate  amounts 
«ball  be  the  gross  or  aggregate  consideration 
of  the  deed."  That  this  statute  requires  a 
separate  statement  of  the  subsequent  taxes 
paid  upon  each  tract,  as  well  as  of  the 
amount  for  which  each  tract  was  originally 
sold,  appears  from  the  requirement  that  the 
deed  Rhall  show  the  amotmt  for  which  each 
is  conveyed,  as  well  as  the  amount  for  which 
it  is  sold.  While  the  land  is  in  the  first  in- 
stance sold  for  one  year's  tax,  it  is  conveyed 
for  this  amount  plus  any  subsequent  pay- 
ments indorsed  on  the  certificate.  That  this 
is  the  meaning  intended  appears  also  from 
the  concluding  provision  that  the  sum  of  the 
amounts  stated  separately  shall  be  the  aggre- 
ifate  consideration  of  the  deed.  The  deed, 
having  omitted  a  recital  which  the  statute 
explicitly  requires,  is  invalid  upon  its  face. 
27  A.  &  E.  Encyc.  of  L.  (2d  Ed.)  968.  As 
was  said  in  Hopkins  v.  Scott,  86  Mo.  140: 
"It  may  be  said  that,  to  hold  the  deed  in  ques- 
tion to  be  void  on  its  face,  because  of  its 
failure  to  state  substantially  a  fact  required 
to  be  thus  stated,  would  be  technical.  The 
ansvw  to  this  is  tliat  the  Legislature  baa  re- 


quired a  certain  fact  to  be  substantially  stat- 
ed, which  In  this  case  has  not  been  done,  and 
we  are  not  authorized  to  eliminate  from  the 
statute  a  recital  which  the  Legislature  ha* 
declared  the  deed  nrast  substantially  c<hi- 
tain;  nor  are  we  authorized  to  say  that  this 
or  that  recital,  required  to  be  stated  substan- 
tially in  a  tax  deed,  is  unnecessary  and  Im- 
material, but  must,  on  the  contrary,  presume 
that  the  Legislature  deemed  all  the  reoiti>l» 
which  It  required  to  be  set  out  material." 
The  history  of  the  statute  under  consideration 
tends  to  show  that  the  requirement  in  ques- 
tion was  deemed  Important  by  the  Legisla- 
ture. Up  to  1876  the  tax  law  permitted 
pieces  of  land  sold  separately  to  be  Included 
In  one  tax  deed,  without  imposing  any  ccmdl- 
tion  as  to  the  separate  statement  of  the 
amounts  paid  for  each.  Section  115,  c.  107, 
Gen.  St.  1868.  This  provision  was  repealed 
at  the  time  of  the  revision  of  the  laws  relat- 
ing to  assessment  and  taxation  in  1876.  Sec- 
tion 158,  c.  34,  p.  98,  Laws  1876.  In  1889  ft 
was  re-enacted  as  an  independent  act  (chap- 
ter 248,  p.  378,  Laws  1889),  but  with  the  ad- 
dition of  the  requirement  for  the  separate 
statement  of  the  consideration  for  which  each 
piece  was  sold  and  conveyed.  It  thus  ap- 
pears that  it  was  the  deliberate  legislative 
Judgment  that  the  inclusion  of  separate  tracts 
in  one  tax  deed  ought  not  to  be  allowed  at 
all,  unless  with  the  restriction  that  the  con- 
sideration for  each  must  be  separately  stated. 

But  it  is  further  argued  that  this  defect  is 
cured  by  the  operation  of  the  five-year  stat- 
ute of  limitations.  Section  7680,  Gen.  St. 
1901.  The  case,  however.  Is  witliin  the  rea- 
son and  the  letter  of  the  doctrine  thus  stated 
in  Shoat  v.  Walker,  6  Kan.  74:  "A  tax  deed, 
to  be  suifficient,  when  recorded,  to  set  the 
statute  of  limitations  in  operation,  must  of 
itself  be  prima  facie  evidence  of  title.  It  is 
not  necessary  that  the  deed  be  absolutely 
good  under  all  circumstances.  It  is  not  nec- 
essary that  it  be  sufficient  to  withstand  all 
evidence  that  may  be  brought  against  it  to 
show  that  it  is  bad.  But  it  must  appear  to 
be  good  upon  Its  face.  It  must  be  a  deed  tliat 
would  be  good  if  not  attacked  by  evidence 
aliunde.  When  the  deed  discloses  ui)on  its 
face  that  it  is  illegal,  when  it  discloses  upon 
its  face  that  it  is  executed  in  violation  of 
law,  the  law  will  not  assist  it.  No  statute 
of  limitations  can  then  be  brought  in  to  aid 
its  validity.  The  party  accepting  it,  and 
claiming  under  it,  has  full  notice  of  its 
lliegallty,  and  must  abide  the  consequences 
of  such  illegality.  He  has  no  reason  to  com- 
plain." This  language  is  quoted  with  ap- 
proval in  Hall  v.  Dodge,  18  Kan.  277,  and 
In  Redfleld  v.  Parks,  132  U.  S.  239,  10  Sup. 
Gt.  83,  33  L.  Ed.  327.  See,  also.  Black  on 
Tax  Titles,  {  ^7,  and  cases  cited. 

The  Judgment  is  reversed,  with  directions 
to  overrule  the  demurrer  to  the  answer.  All 
the  Justices  concurring. 
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CLARK  V.  BOARD  Or  COM'RS  OF  MITCH- 
ELL COUNT!  et  al. 
(Supreme  Court  of  Kansas.    June  11,  1904.) 

APPEAL  —  CASE-MADE  —  EXTENSION    OF    TIlfB — 
CONBTrrUTIORAL  LAW— EMINENT  DOMAIN. 

1.  WTien  the  court  or  judge  orders  an  exten- 
sion of  time  for  serving  a  case-made  under  the 
proviRO  to  section  1,  c.  380,  p.  583,  Laws  1903, 
the  requirements  of  the  law  are  satisfied  if  the 
order  of  extension  be  filed  with  the  clerk  of  the 
court.  The  filing  of  such  order  constitutes  no- 
tice of  extension. 

2.  Chapter  112,  p.  179,  of  the  Laws  of  1874, 
entitled  An  act  to  provide  for  opening  private 
roads  or  highways"  (sections  6053-6055,  Gen. 
St.  1901),  is  unconstitutional,  for  the  reason 
that  it  authorizes  the  taking  of  private  prop- 
erty for  private  use. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Mitchell  Coun- 
ty; R.  M.  Plckler,  Judge. 

Action  by  Susie  Clark  against  the  board  of 
county  commissioners  of  Mitchell  county  and 
others.  Judgment  for  defendants,  and  plain- 
tilT  brings  error.    Reversed. 

Frank  A.  Lutz,  for  plaintiff  In  error.  J.  EL 
Tlce,  for  defendants  In  error. 

SMITH,  J.  1.  A  motion  to  dismiss  the  pe- 
tition in  error  has  been  made  on  the  ground 
tliat  the  provisions  of  section  1,  c.  880,  p.  583, 
of  the  Laws  of  1903,  respecting  the  extension 
of  time  for  making  a  case  have  not  been  com- 
plied with.  Judgment  was  entered  on  April 
ao,  1903.  On  that  day  the  time  was  extend- 
ed, and  plaintiff  in  error  allowed  until  Au- 
gust 1st,  following,  to  make  and  serve  a  case 
made  on  defendants  in  error.  The  latter 
were  allowed  nntll  August  10th  to  submit 
amendments,  the  case  to  be  settled  on  five 
days'  written  notice  by  either  party.  Serv- 
ice of  the  case  was  had  on  defendants  In  er- 
ror June  29,  1903.  The  case  was  settled  and 
signed  on  July  17th,  both  parties  appearing 
by  their  attorneys.  No  amendments  were 
suggested.  The  point  is  made  against  the 
validity  of  the  case-made  that  the  record  does 
not  show  that  the  notice  of  extension  was 
filed  with  the  clerk  of  the  district  court  Sec- 
tion 1,  c.  380,  p.  583,  of  the  Laws  of  1903,  re- 
quires that  the  case-made  or  a  copy  of  it 
shall  within  10  days  after  the  entry  of  Judg- 
ment be  served  on  all  the  adverse  parties  or 
delivered  to  the  clerk  of  the  court.  The  sec- 
tion contains  the  following  proviso:  "That 
the  court  or  judge  before  whom  the  case  was 
tried  may,  on  motion,  order  an  extension  of 
time  for  serving  such  case-made,  which  notice 
of  extension  shall  be  filed  with  the  clerk  of 
such  court"  We  are  of  the  opinion  that  the 
word  "notice,"  used  above,  should  be  read 
"order,"  and  that  the  Legislature  intended 
the  order  of  extension  to  be  filed  with  the 
clerk  of  the  court  If,  however,  the  words  of 
the  statute  are  to  be  taken  literally,  then  we 
think  the  order  of  extension  made  by  the 
court  or  judge,  and  filed  with  the  clerk,  sat- 
isfies the  requirement  directing  that  "notice 
of  extension"  be  siveu. 


2.  The  case  on  its  mearlts  Invotves  the  con- 
stitutionality of  chapter  112,  p.  179,  Laws 
1874  (sections  6053-6055,  Oen.  St  1901),  which 
is  entitled  "An  act  to  provide  for  <q;>enlnK  pri- 
vate roads  or  highways."    It  reads: 

"Section  1.  Tliat  when  any  landowner  who 
has  no  road  or  highway  desires  the  benefit  of 
a  road  or  highway,  such  person  may  petition 
the  county  commissioners  of  the  county  in 
which  such  person  resides  to  open  a  private 
lane  or  road  to  a  public  highway,  when  it 
shall  be  the  duty  of  said  commissioners  to  ap- 
point three  disinterested  viewers  to  view  and 
open  a  lane  or  road  by  the  nearest  and  most 
practicable  route  to  an  established  highway: 
Provided,  that  said  lane  or  road  shall  follow 
or  run  parallel  with  some  section  or  subdivi- 
sion line;  said  road  not  to  exceed  two  rods 
in  width. 

"Sec.  2.  Said  viewers  shall  assess  all  dam- 
ages, when  damages  are  claimed,  and  the  road 
shall  be  declared  open  when  the  damages,  U 
any,  are  paid. 

"Sec.  3.  That  no  portion  of  the  expense  of 
viewing  and  locating  roads  under  this  act 
shall  l>e  chargeable  to  the  county  or  state,  but 
shall  be  paid  by  the  person  for  whose  benefit 
the  road  is  located." 

Under  the  express  terms  of  this  law,  a 
landownw  may  petition  the  county  commis- 
sioners to  "open  a  private  lane  or  road  to  a 
public  highway."  The  title  of  ttie  act  re- 
stricts its  operation  to  private  highways,  and. 
in  view  of  chapter  108,  p.  164,  Laws  1874,  now 
incorporated  Into  chapter  89,  Oen.  St  1901, 
providing  for  the  opening  of  public  roads, 
passed  at  the  same  session  of  the  Leglslatare, 
It  Is  obvious  that  the  later  law  was  intended 
for  purposes  which  could  not  be  accomplished 
under  the  prior  act.  Section  29.  c  lOS,  p. 
174,  Laws  1874  (section  6044,  Oen.  St  1901) 
reads  as  follows: 

"Sec.  29.  That  whenever  the  premises  of 
any  person  in  this  state  shall  be  so  completely 
surrounded  by  adjoining  lands,  the  property 
of  other  persons,  as  to  be  without  access  to 
any  public  highway,  then  such  person  may 
petition  the  board  of  county  commissioners  of 
the  county  in  which  such  premises  He  for  a 
road  through  some  portion  of  the  adjoining; 
lands,  and  the  board  shall  on  the  pres«>iita- 
tion  of  such  petition  proceed  in  accordance 
with  the  provisions  of  the  foregoing  sections 
to  lay  out  such  road,  make  returns  of  plats, 
and  allow  damages,  If  any  should  be  held  or 
allowed,  provided  said  road  shall  not  exceed, 
twenty-five  feet  In  width,  and  be  laid  out 
upon  the  section  or  half-section  lines  when 
practicable." 

Under  the  above  section  of  the  general  road 
law  ample  relief  is  afforded  to  a  landowner 
whose  premises  are  so  completely  surrotuid- 
ed  by  adjoining  lands  as  to  be  without  access 
to  any  public  highway.  If  his  petition  for  a 
road  be  granted,  and  the  highway  establlsli- 
ed,  under  the  general  law,  It  is  public  In  char- 
acter. No  necessity  existed  for  the  enact- 
ment of  chapter  112,  p.  179,  Laws  1874^  ex- 
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eept  for  the  pnrpoK  Indicated  by  Its  title, 
which  IB  to  nroTide  for  opening  private  high- 
ways, as  dlatingaiBhed  from  public  roads. 
Tbe  Legislature  emphasized  the  difference  be- 
tween private  and  public  roads  by  the  pass- 
age of  the  two  acts.  Under  section  10,  c.  108, 
p.  169,  Laws  1874  (section  6025,  Gen.  St  1901), 
tbe  county  commissioners,  on  the  coming  in 
of  the  viewer's  report  are  prohibited  from 
opening  the  road,  unless,  when  opened.  It  will 
be  of  public  utility.  Again,  by  section  18 
(section  6083,  Oen.  St  1901),  all  male  persons 
between  21  and  45  years  of  age,  who  have  re- 
dded 30  days  In  tbe  state,  and  who  are  capa- 
ble of  performing  labor  on  public  highways, 
are  made  liable  to  perform  two  days'  work 
each  year  on  tbe  public  roads,  furnish  a  sub* 
■titute,  or  pay  |1.60  per  day  to  tbe  road  over- 
seer, to  be  expended  in  repairs  on  the  public 
roads.  By  section  20  (section  6035,  Gen.  St 
1901)  a  failure  to  perform  the  two  days'  work 
or  pay  the  amount  stated  is  declared  to  be  a 
misdemeanor,  punishable  by  fine.  Under  the 
rules  of  construction  appUcable  to  penal  laws, 
no  person  would  be  amenable  to  fine  for  re- 
fnsal  to  do  work  in  Improving  or  repairing  a 
RMd  laid  out  under  "An  act  to  provide  for 
opaning  private  roads  or  highways,"  when  tbe 
poialty  for  his  defaolt  is  found  in  a  law  ap> 
pllcable  to  public  highways  only. 

We  are  asked  to  proclaim  by  Judicial  flat 
that  roads  designated  by  the  lawmakers  as 
"private  highways"  are  public  in  character. 
To  10  declare  would  be  an  aggressive  and  un- 
warranted invasion  Into  the  domain  of  legis- 
lation, from  which  courts  are  excluded.  We 
are  confined  In  Jurisdiction  and  power  to  tbe 
field  of  interpretation  of  legislative  acts.  A 
law  plain  In  its  meaning,  with  a  purpose 
clear  and  well-defined,  without  ambiguities, 
oodit  to  rest  secure  from  judicial  distortion, 
leaving  the  responsibility  for  Its  failure  to 
fulfill  an  expected  object  with  its  legislative 
creators.  A  reference  to  section  3,  c.  112,  p. 
179,  Laws  1874,  now  under  consideration, 
leaves  no  doubt  of  the  personal  and  private 
natore  of  a  road  established  under  its  autbor- 
Itr-  It  la  provided  that  no  portion  of  the  ex- 
pense of  viewing  and  locating  the  road  shall 
be  chargeable  to  the  county  or  state,  "but 
shall  be  paid  by  the  person  for  whose  t>eneflt 
the  road  is  located."  This,  in  connection 
with  the  first  section,  which  speaks  of  "a  pri- 
vate lane  or  road,"  leaves  no  latitude  for  con- 
struing tbe  words  used  otherwise  than  ac- 
cording to  their  plain  and  obvious  sense. 
The  case  of  Lockerman  v.  Com'rs  of  Chase  Co, 
27  Kan.  669,  cited  as  authority  by  plaintiff 
In  error,  is  somewhat  confusing  and  difficult 
to  understand.  The  learned  Justice  who 
wrote  the  opinion  bad  before  htm  the  Com- 
plied Laws  of  1879,  where  the  two  chapters, 
106  and  112  of  the  Session  Laws  of  1874,  are 
ron  together,  making  chapter  89  of  the  Com- 
piled Laws  of  1879.  There  is,  however,  in 
tbe  opinion,  a  citation  and  seeming  approval 
o(  Bankhead  v.  Brown,  25  Iowa,  540,  which 
U  an  authority  of  much  weight  on  the  ques- 
tion involved.    The   law   passed  on   la  tlie 


Iowa  case  was  entitled  "An  act  for  the  es- 
tablishment of  private  roads  in  Iowa,"  en- 
acted In  1886w  It  is  found  In  a  note  at  page 
642,  of  the  report  and  does  not  differ  ma- 
terially from  chapter  112,  p.  179,  Laws  1874, 
above  set  oat  In  holding  the  law  unconsti- 
tutional, as  an  attempt  to  appropriate  private 
property  for  private  use,  Chief  Justice  Dil- 
lon said:  "If  the  road  now  In  question  had 
been  established  as  a  public  road  under  tbe 
general  road  law  (as  we  confess  we  do  not 
see  why  it  might  not  have  been),  there  would. 
In  our  minds,  be  no  doubt  as  to  its  validity, 
although  it  does  not  exceed  a  half  mile  in 
length,  and  traverses  tlie  lauds  of  but  a  sin- 
gle owner.  For  the  right  to  take  land  for  a 
pabllc  road— that  is,  a  road  demanded  by  the 
public  convenience,  as  an  outlet  to  a  neigh- 
borhood, or.  it  may  be,  as  I  think,  for  a  single 
farmer  without  other  means  of  communica- 
tion— cannot  depend  upon  tbe  length  of  the 
road,  or  the  number  of  persons  through  whose 
property  It  may  pass.  With  respect  to  the 
act  of  I860,  we  are  of  opinion  that  roads 
thereunder  established  are  essentially  pri- 
vate; that  is,  are  tbe  private  property  of  the 
applicant  therefor,  because-  First.  The  stat- 
nte  denominates  them  'private  roads,'  and  is 
entitled  'An  act  to  provide  for  establishing 
private  roads.'  If  the  roads  established 
thereunder  were  not  Intended  to  be  private, 
and  different  from  ordinary  and  public  roads, 
there  was  no  necessity  for  the  act  Second. 
Such  road  may  be  established  upon  the  peti- 
tion of  the  applicant  alone,  and  he  must  pay 
the  costs  and  damages  occasioned  thereby, 
and  perform  such  other  conditions  as  to 
fences,  etc.,  as  the  board  may  prescribe. 
Third.  Tbe  public  are  not  bound  to  work  or 
keep  such  roads  in  repair,  and  this  Is  a  very 
satisfactory  test  as  to  whether  a  road  Is  pub- 
lic or  private.  Fourth.  We  see  no  reason, 
when  such  a  road  is  established,  why  the  per- 
son at  whose  instance  this  was  done  might 
not  lock  tbe  gates  opening  into  It  or  fence  it 
up,  or  otherwise  debar  tbe  public  of  any  right 
thereto."  To  tbe  same  effect  see  Blackman 
V.  Halves,  72  Ind.  515;  Wild  v.  Delg  et  al., 
48  Ind.  466,  13  Am.  Bep.  899;  Sadler  v. 
Langham  and  Moore  v.  Wright  &  Rice,  84 
Ala.  311;  Logan  v.  Stogsdale,  123  Ind.  372, 
24  N.  B.  135,  8  L.  R.  A.  68;  Richards  v. 
Wolf,  82  Iowa,  358,  47  N,  W.  1044,  31  Am. 
St  Rep.  501;  Dickey  v.  Tennison.  27  Mo. 
873;  Elliott  on  Roads  and  Streets  (2d  Ed.) 
I  192;  Witham  v.  Osburn,  4  Or.  318,  18  Am. 
Rep.  287;  Varner  v.  Martin,  21  W.  Va.  534; 
Healy  Lumber  Co.  v.  Morris  (Wash.)  74  Pac. 
681,  63  L.  R.  A.  820.  The  case  of  Masters 
▼.  McHollnnd,  12  Kan.  17,  relied  on  by  coun- 
sel for  defendants  in  error,  does  not  support 
his  contention.  There  tbe  road  was  laid  out 
under  the  provisions  of  chapter  89,  Gen.  St 
18C8 — a  general  road  law  relating  to  public 
highways.  The  court  said:  "Neither  the 
'findings  nor  tbe  testimony  show  that  this  was 
other  than  a  public  road.  Its  condemnation 
was  sought  in  tbe  ordinary  proceedings  for 
condemning  public  roads.    It  was  pronounced 
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by  both  Tlewers  and  county  board  of  public 
utility.  The  expense  of  opening  is  borne  by. 
the  public.  All  damages  assessed  would  ha-ve 
to  be  paid  by  the  public.  It  affords  one  citi- 
zen at  least  a  means  of  communication  with 
the  balance  of  community,  and  the  balance  of 
pommunlty  a  means  of  communicating  with 
him."  A  quotation  is  then  made  from  Bank- 
head  V.  Brown,  supra,  to  the  eftect  that  the 
taking  of  land  from  one  owner,  necessary  to 
establisih  n  public  highway  to  enable  another 
to  have  an  outlet  to  market,  schools,  etc..  Is 
not  In  a  just  sense  the  taking  of  private  prop- 
erty for  private  use,  but  for  the  general  good. 

We  should  have  no  difficulty  in  sustaining 
the  court  below  If  the  road  in  question  had 
been  laid  out  and  established  under  the  gen- 
eral road  law  and  the  road  was  found  to  be 
of  public  utility.  The  legality  of  the  acts  of 
the  viewers  and  county  commissioners  rests 
on  a  law  which  Is  In  conflict  with  the  funda- 
mental rule  that  private  property  can  be  ap- 
propriated for  public  use  only.  We  are 
aware  that  the  courts  have  expressed  diver- 
gent views  on  the  proix>sltlon  involved.  See 
Sherman  v.  Buick,  32  Cal.  241,  91  Am.  Dec. 
577,  585,  and  note.  In  the  last  ease  cited  It 
Is  conceded  that  the  Legisluture  Is  without 
power  to  establish  private  roads,  in  the  sense 
that  they  are  the  property  of  particular  in- 
dividuals. The  court  then  proceeds  to  de- 
clare that  such  roads  are  public,  perverting 
the  language  of  the  lawmakers  to  a  meaning 
directly  opposite  that  expressed  In  their  en- 
actment We  are  content  In  the  present  case 
to  rely  on  the  sign  to  denote  truly  the  thing 
signified,  and  not  distort  by  strained  interpre- 
tation plain  and  palpable  legislative  expres- 
sion, or  by  far-fetched  reasoning  give  to  well- 
understood  language  a  significance  difTerent 
from  that  conveyed  by  the  words  employed. 

The  judgment  of  the  court  below  will  be  re- 
versed, with  directions  to  proceed  further  In 
accordance  with  this  opinion.  All  the  Jus- 
tices concurring. 


MISSOURI  TAG.  RY.  CO.  v.  STATE. 
(Supreme  Court  of  Kansas.    June  11,  1904.) 

BAILROAD       C01IMIS8I0NEB.S— POWERS— STATUTE 
— CONSTRUCTION. 

1.  The  law  creating  a  Board  of  Railroad 
Comraissionprs  for  this  state,  and  providing 
for  the  enfor<vmpnt  of  orders  made  by  that 
tribunal,  expressly  preserves  all  other  remedies 
existing  by  virtue  of  statute  or  of  common 
law  for  the  redress  of  grievances  Of  which  the 
board  may  take  cognizance. 

2.  The  rule  that  the  judicial  construction 
given  a  statute  in  the  state  of  its  origin  follows 
it  into  the  state  of  its  adoption  is  not  abso- 
lutely controllinR  in  all  cases,  and  cannot  pre- 
vail ajrainst  an  express  provision  inserted  in 
the  statute  at  the  time  of  its  adoption  indicat- 
ing a  different  legislative  intention. 

(Syllabus  by  the  Court) 

Error  from  District  Court  Coffey  County; 
Dennis  Madden,  Judge. 

f  2.  See  Statutes,  vol.  44,  Cent.  Dl£.  {  307. 


Application  by  the  state,  on  the  xelation  of 
a  county  attorney  of  Coffey  county,  for  writ 
of  mandamus  against  the  Missouri  Pacific 
Railway  Company.  From  a  judgment  grant- 
ing the  writ,  defendant  brings  error.  Af- 
firmed. 

Waggener,  Doster  &  Orr,  for  plaintiff  in 
error.  C.  O.  Coleman,  Atty.  Gen.,  and  Henry 
E.  Oanse,  for  the  State. 

BUBOH,  J.  The  state,  tvon  the  relation 
of  the  county  attorney  aC  Coffey  county, 
brought  an  action  of  mandamus  to  compel 
the  Missouri  Pacific  Railway  Company  to 
restore  to  its  former  condition  of  usefulness 
a  highway  crossing  which  had  been  impaired 
by  a  reconstruction  of  the  company's  rail- 
road. Aftw  a  trial  a  peremptory  writ  was 
awarded  In  accordance  with  the  prayer  of  the 
petition. 

The  railway  company  contends  here,  as  it 
did  in  the  district  court  that  the  Board  of 
Railroad  Commissioners  has  exclusive  Juris- 
diction of  the  controversy.  That  the  Board 
of  Commissioners  has  jurisdiction  In  the 
premises,  the  state  does  not  deny,  but  It  re- 
gards the  remedy  afforded  by  the  law  creat- 
ing that  body  as  cumulative  to  those  existing 
by  virtue  of  the  common  law.  This  position 
is  assumed  on  accouut  of  the  statute  Itself. 
Section  5998,  Gen.  St  1901,  makes  it  the  duty 
of  every  railroad  company  to  obey  all  reason- 
able orders  of  the  Board  of  Railroad  Com- 
missioners made  under  authority  of  law,  and 
provides  for  the  enforcement  of  such  orders, 
but  concludes  as  follows:  "The  remedies 
provided  by  this  section  shall  not  be  deemed 
to  exclude  or  limit  any  other  remedies  pro- 
vided in  this  act  or  existing  In  virtue  of  any 
other  statutes  or  common  law,  but  shall  be 
additional  tl'-^reto."  The  language  quoted 
does  not  mean  simply  that  otber  statutory 
and  common-law  remedies  may  be  utilized 
to  compel  obedience  to  orders  of  the  board, 
but  its  purpose  was  to  save  all  other  reme- 
dies for  the  redress  of  grievances,  even 
though  such  gn'icvances  be  cognizable  by  the 
board. 

The  railroad  company  argues  that  the  por- 
tions of  the  Railroad  Commission  law  appli- 
cable to  the  facta  of  this  case  were  adopted 
from  the  statutes  of  Nebraska,  and  that 
prior  to  their  adoption  the  Nebraska  law  bad 
been  construed  by  the  highest  court  of  that 
state  to  require  the  action  of  the  Railroad 
Commission  before  any  adversary  proceeding 
could  be  commenced  against  the  offending 
company,  and  that,  since  the  Railroad  Com- 
mission law  provided  a  plain  and  adequate 
remedy,  such  remedy  must  be  employed. 
Section  2,  c.  65,  p.  288,  Laws  Neb.  1885;  State 
V.  R.  V.  R.  R.  Co.,  17  Neb.  647,  24  N.  W.  329, 
52  Am.  Rep.  424.  Since  the  decision  of  the 
case  of  Bemls  v.  Bocker,  1  Kan.  226,  it  has 
been  the  law  of  this  state  that  the  judicial 
construction  given  a  statute  in  the  state  of  Its 
origin  follows  It  Into  the  state  of  its  adop- 
tion.   Therefore  the  company  claims  tbe  Ne- 
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btaska  case  to  be  controlling.  '  Oonceding 
tbe  origin  of  tbe  law  to  be  as  stated,  the  Ne- 
braska statute  contains  no  provision  of  tbe 
character  of  the  one  quoted  above  from  tbe 
statate  of  tbls  state.  The  rule  of  Interpreta- 
tion announced  In  Bemls  T.  Becker  is  of  gen- 
eral  application  only.  It  is  not  absolutely 
controlling  In  all  cases,  and  cannot  prevail 
against  an  express  provision  inserted  in  the 
statute  at  the  time  of  Us  adoption  indicating 
a  different  legislative  intention.  If  it  were 
necessary  to  support  so  plain  a  proposition 
by  authorities,  they  might  be  found  in  tbe 
decisions  of  the  Supreme  Court  of  Nebraslca. 
Nebraska  Loan  &  Building  Assoclatimi  v. 
Marshali,  51  Neb.  534,  71  N.  W.  63;  Goble  ▼. 
Slmeral  (Neb.,  Jan.,  1003)  93  N.  W.  235. 

It  is  conceded  tliat,  aside  from  tbe  Ball- 
road  Commission  law,  an  ordinary  action  of 
mandamus  will  lie  to  compel  a  railway  com- 
pany to  restore  to  their  former  couditiou 
bfghway  crossings  it  may  have  disturbed. 
Therefore  the  district  court  was  not  witUout 
jurisdiction,  and  its  Judgment  is  affirmed. 
All  the  Justices  concurring. 


STATE  V,  CLARK. 
(Supreme  Court  of  Kansas.    June  11,  1004.) 

UOHICIDE  —  IN8TBUCTI0NS— INCONSISTENT     DE- 
FENSES. 

1.  In  a  prosecution  for  murder  the  defend- 
ant is  entitled  to  have  submitted  to  the  jury 
the  question  whether  tbe  homicide  wag  of  a 
lower  degree  than  that  charged  in  the  infor- 
mation, unless  the  testimony  shows  beyond  ques- 
tion that  the  greater  offense  only  was  commit- 
[ei  Slight  evidence  that  the  crime  may  have 
l*en  of  a  lower  grade  than  the  one  charged 
'••quires  the  court  to  instruct  the  jury  on  the 
WW  of  the  inferior  offenses  included  in  the 
ranrge  of  mnrder,  and  the  unsupported  testi- 
niony  of  defendant  is  sufficient  on  which  to  base 
'"•''ractions  respecting  the  lesser  degrees. 
.-•The  fact  that  testimony  introduced  on  behalf 
01  defendant  on  trial  for  murder  gave  support  to 
tbe  theory  that  he  acted  In  self-defense  is  not  in- 
"HiRistent  with  the  claim  that,  if  guilty,  his 
"'"•JL was  manslaughter,  and  not  murder. 
.  3.  The  court  will  not  be  justified  in  refus- 
'»*_iL  *"?*"•**  *•**  i'l'T  •>■>  *•>«  lo'^er  degrees 
JiLT"*  ">«"oe<'  in  a  charge  of  murder,  when 
iM  testimony  requires  it,  for  the  reason  that 
counsel  for  the  accused,  on  request  from  the 
court,  failed  or  neglected  to  formulate  a  theory 
on  which  such  instructions  might  be  given. 
Section  .5fi81,  Gen.  SL  1901,  requires  the  court 
in  a  cruninal  case  to  state  to  the  jury  all  mat- 
ters of  law  which  are  necessary  for  their  in- 
lonnation  in  giving  a  verdict. 

(SylUbns  by  the  Court) 

Appeal  from  District  Court,  Washington 
County;  Hugh  Alexander,  Judga 

Sam  CTark  was  convicted  of  murder  In  the 
second  degree,  and  appeal*    Reversed. 

Tbe  appellant  and  his  brother  Tom  Clark 
were  Jointly  charged  by  Information  with 
the  crime  of  murder  in  the  first  degree,  for 
the  killing  of  one  Owen  Masten  on  or  abont 
April  17,  1903.  Appellant  demanded  a  sep- 
mte  trial,  and  was  convicted  of  murder  in 
tbe  MGond  degree^  and  »entenced  to  linprto- 


onment  in  the  penitentiary  for  the  term  of 
21  years.  The  testimony  on  behalf  of  the 
state,  given  briefly,  was  as  follows:  On  the 
morning  of  April  17, 1903,  James  Tunka,  who 
operated  a  threshing  machine,  commenced 
work  for  Ben  Clark,  tbe  father  of  appelhint. 
Clark  and  Owen  Masten,  who  was  after- 
wards killed,  each  had  some  katUr  corn 
•which  they  wanted  threshed,  and  it  was 
agreed  that  their  com  should  be  threshed 
first,  and  then  some  oats  in  the  stack,  which 
stood  on  the  land.  The  threshing  machine 
and  oiglne  which  propelled  it  arrived  on  the 
ground  between  7  and  »  o'clock  in  the  morn- 
ing. Maaten  came  soon  after  with  a  load 
of  kafflr  com.  The  machine  stood  between 
stacks  of  oats— two  on  the  east,  and  two  on 
Its  west  side.  The  engine  was  45  feet  south 
of  the  separator,  and  connected  with  it  by 
a  belt  which  conveyed  the  power.  Before 
the  homicide  the  appellant  and  Masten  were 
working  on  the  west  side  of  the  separator, 
assisting  in  pitching  grain.  Tom  Clark  was 
■working  on  the  other  side.  When  the  thresh- 
ing was  nearly  finished,  James  Tunks,  who 
had  the  charge  and  mnnngement  of  the 
threshing,  saw  the  two  Clarks  and  Masten 
south  of  tbe  machine,  about  six  or  eight  feet 
apart,  engaged  in  conversation.  There  was 
nothing  unusual  in  th^r  conduct  or  appear- 
ance. The  Clarka  were  leaning  on  their 
pitchforks,  but  he  could  not  tell  whether 
Masten  had  a  fork.  The  witness  then  went 
under  the  machine  (the  feeder)  to  gather  up 
loose  grain.  His  back  was  turned  toward 
Masten  and  the  Clarks.  He  heard  a  dull 
thud,  and,  turning,  saw  Masten  on  tbe 
ground,  and  the  two  Clarks  over  him.  They 
were  striking  him  over  the  head  with  pitch- 
forks. He  thought  there  were  from  four  to 
six  strokea  He  approached  them  immedi- 
ately. Masten  was  down,  with  blood  on  his 
face.  He  told  them  not  to  strike  again. 
Tom  Clark  replied,  with  an  oath:  "Stay  out 
of  this.  This  la  our  fight."  There  were  no 
other  blows  given  after  the  witness  came  up. 
Sam  Clark  said  to  Barton  Tonks,  who  ap- 
proached them:  "If  you  want  anything  out 
of  this,  you  can  damn  soon  have  it."  Sam 
aaid  to  Tom:  "You  didn't  strike  bard,  but 
I  did."  The  other  vrltnesses  fl>r  the  state 
did  not  hear  any  quarrel  between  Masten 
and  the  Clarks^  but  all  came  forward  when 
Masten  was  down,  and  saw  no  blows  strack 
thereafter.  Mr.  Nelson  testified  for  the  pros- 
ecution that,  when  be  went  to  Masteu's  as- 
sistance, Tom  Clark  said.  "Nelson,  you  have 
no  business  to  interfere."  The  witness  said. 
"My  God!  yon  ain't  going  to  kill  the  man, 
are  you?"  Tom  answered.  "He  Is  about 
done  up  anyway."  A  Mr.  Durham  testified 
that  he  talked  with  appellant  shortly  after- 
ward. Tbe  latter  said  that  Masten  drew  off  his 
glove,  and  he  thought  be  was  going  to  strike 
him,  and  that  he  (Clark)  struck  blra  with  his 
fist,  and  then  with  his  fork.  He  said,  "It 
was  our  Intention  to  fix  him  on  the  start, 
for  he  cotild  whip  the  whole  of  na."    Hasten 
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was  carried  home  In  an  nncomclons  condi- 
tion, and  died  the  day  following  from  con- 
cnaslon  of  the  brain.  On  the  part  of  the 
defendant  the  testimony  tended  to  show  that 
Hasten  and  appellant  had  been  on  friendly 
terms  before  the  homicide;  that  on  the  morn- 
ing Masten  was  killed  he  worked  with  Sam 
Clark  on  the  east  side  of  the  machine.  Ap- 
pellant gave  the  following  version  of  the 
tragedy:  "We  were  friendly.  He  said,  'Come 
ov»  to  my  place  for  dinner  on  Snnday.'  I 
said,  'I  will.'  We  got  done  qnicker  than 
those  on  the  other  side  of  the  stacks.  Mas- 
ten  told  me  when  we  were  nearly  done  to 
go  over  on  the  other  side.  I  did,  and  took 
a  four-tined  fork  and  went  to  pitching  with 
Tom  and  Nelson.  When  Masten  got  throngh 
on  the  east  side,  he  came  over  to  the  west 
side.  He  crawled  under  the  belt.  We  then 
all  pitched  from  the  same  stack.  I  started 
to  the  engine.  When  I  got  back,  Tom  and 
Masten  were  talking.  They  had  forks  In 
their  hands.  Tom  said,  'Ony,  I  don't  want 
any  trouble  with  you  over  $6  and  a  stack 
of  oats.  Ton  are  a  bigger  man  and  a  better 
man  than  Sam.  I  don't  want  any  trouble.' 
Masten  said,  'You  have  throwed  this  up  to 
me  abont  beating  you  out  of  a  stack  of  oats 
a  good  many  times.'  He  swore  and  said, 
'You  will  have  trouble  If  you  keep  on.'  They 
seemed  angry.  It  was  a  quarrel.  I  stepped 
a  little  to  the  southeast  of  them  and  said, 
'See  here,  fellows,  settle  this  without  any 
trouble.'  Masten  said,  'If  you  want  a  hand 
In  this,  you  can  have  It,'  and  swore,  and  said 
be  could  whip  both  of  us.  I  said,  'I  don't 
want  a  hand  In  it  Tom  Is  my  brother,  and 
you  are  a  friend  of  mine,  and  I  would  rather 
pay  the  96  than  have  any  trouble.'  Masten 
turned  toward  me  and  said,  'I  will  settle  you 
both  right  here.'  He  said  be  could  whip 
both  of  us,  and  do  It  quick.  He  was  a  strong 
man,  over  6  feet,  weight  200  x)ound8,  30  or 
35  years  old.  When  he  said,  'I  will  settle 
yon  both,'  he  stepped  back  and  grabbed  his 
pitchfork.  He  stepped  up  toward  me  and 
said,  'If  you  want  a  hand  in  this,  you  can 
have  it.'  He  started  to  pull  off  his  gloves. 
He  was  angry.  I  thought  he  was  going  to 
Jump  on  me.  I  said,  'Ony,  I  don't  want  a 
hand  In  this.'  He  had  stuck  the  pitchfork 
In  the  ground  right  by  him  before  I  Inter- 
fered. I  thought  he  was  going  to  strike  me. 
When  he  turned  round  to  strike  me,  I  throw- 
ed up  my  fork  In  his  face.  It  struck  him. 
I  did  It  to  protect  myself.  He  turned  and 
started  to  raise  his  fork.  Tom  struck  him 
on  the  head.  He  staggered  forward,  turned 
round,  and  Tom  hit  him  again  and  knocked 
him  to  the  ground.  I  was  afraid  Tom  was 
going  to  strike  him  again.  I  said,  'Don't  bit 
him;  don't  bit  him.'  Tom  struck  him  again, 
and  I  knocked  off  bis  blow  with  my  fork. 
It  knocked  his  fork  back.  Tom  raised  hia 
fork  again.  I  said,  'Are  you  still  going  to 
strike  this  man,  when  he  Is  down?'  I  knock- 
ed his  fork  aside.  Then  Tom  backed  off, 
and  James  Xunks  came  up^  and  my  father 


and  Nelson."  At  the  close  of  tiie  testimony 
the  following  appears  from  the  record:  "The 
court  thereupon  asks  counsel  for  defendant 
what  Instructions  they  desire  given  to  the 
Jury.  And  Mr.  Rector  replies  that  the  de- 
fendant wishes  the  court  to  give  instructions 
to  the  jury  as  to  these  otCenses  only:  Mur- 
der In  the  first  and  second  degrees;  man- 
slaughter in  the  second,  third,  and  fourth 
degrees;  and  assault  and  battery.  But  no 
written  requests  for  instructions  were  pre- 
sented, and  the  defendant  objected  to  the 
court  giving  any  instructions  as  to  man- 
slangbter  In  the  first  degree.  The  court  ask- 
ed defendant's  coonsel  to  formulate  a  theory 
upon  which  Instnictloiia  as  to  manslaughter 
in  second,  third,  and  fourth  degrees  should 
be  given,  but  the  counsel  of  defendant  whol- 
ly failed  to  formulate  any  theory,  and  did 
not  attempt  to  do  so." 

J.  W.  Rector,  for  appellant.  0.  C.  Cole- 
man, Atty.  Gen.,  and  A.  J.  Freeborn,  for  the 
State. 

SMITH,  J.  (after  stating  the  facts).  If 
the  testimony  tended  to  show  that  the  appel- 
lant, without  justification  or  excuse,  as  de- 
fined In  sections  9  and  10  of  the  crime  act, 
killed,  or  assisted,  aided,  or  abetted  In  Idlllng, 
Masten,  without  malice,  expressed  or  Im- 
plied, then  the  grade  of  his  offense  was  re- 
duced from  murder  to  one  of  the  degrees 
of  manslaughter.  Manslaughter  Is  distin- 
guished from  murder  by  the  absence  of  mal- 
ice as  a  constituent  element  If,  under  the 
Infiuence  of  some  violent  emotion,  a  sudden 
intent  was  formed,  which  on  adequate  provo- 
cation overwhelmed  the  reason  of  the  ap- 
pellant, then  the  killing  was  not  murder,  but 
manslaughter  only.  It  Is  Important  to  refer 
to  our  statutory  provisions  respecting  man- 
slaughter to  determine  whether  the  court  was 
legally  justifled  In  refusing  to  instruct  the 
Jury  on  the  different  degrees  of  manslaugh- 
ter, except  the  first  degree.  As  to  the  latter, 
counsel  for  defendant  expressly  requested  the 
court  not  to  Instruct  the  jury  on  the  ele- 
ments of  that  crime.  We  shall  therefore 
give  no  consideration  to  the  assigned  error, 
founded  on  a  ruling  now  alleged  to  be  er- 
roneous, which  was  Invited  by  counsel  for 
appellant 

The  killing  of  a  human  being  under  dr- 
cumstances  which  do  not  constitute  excusa- 
ble or  justifiable  homicide,  without  a  design 
to  effect  death.  In  the  heat  of  passion,  but 
in  a  cruel  or  unusual  manner,  is  declared 
by  our  statute  to  be  manslaughter  In  the  sec- 
ond degree.  Gen.  St  1901,  t  2001.  So,  also. 
It  is  manslaughter  In  the  same  degree  to  un- 
necessarily kill  another  either  while  resist- 
ing an  attempt  by  such  other  person  to  com- 
mit any  felony,  or  do  any  other  unlawful  act. 
after  such  attempt  shall  have  failed.  Id.  i 
2002.  By  section  2003,. Gen.  St  1901,  It  Is 
made  manslaughter  In  the  third  degree  to 
kill  another  In  the  heat  of  passion,  without 
design  to  effect  death,  by  a  dangeroua  weop- 
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on,  in  any  case  except  where  the  homicide 
is  excusable  or  Justlllable.  Again,  "The  In- 
voluntary killing  of  another  by  a  weapon, 
or  by  means  neither  cruel  nor  unusaal,  in 
the  heat  of  passion,  in  any  cases  other  tlian 
jugtiflable  homicide,"  is  manslaughter  in  the 
fourth  degree.    Gen.  St.  1901,  {  2011. 

In  the  present  case  the  effect  of  the  in- 
structions given  was  a  ruling  by  the  court 
tbat  the  circumstances  of  the  liomlcide  con- 
fined the  offense  to  a  willfol,  deliberate,  and 
premeditated  killing,  which  is  murder  in  the 
tirtt  degree,  or  to  a  murder  done  purposely 
and  maliciously,  but  without  deliberation  and 
premeditation,  which  is  murder  in  the  sec- 
ond degree.  In  this  we  are  well  convinced 
tbat  the  court  erred.  The  circumstances  of 
the  homicide  Indicate  a  total  absence  of  bad 
feeling  or  hostility  on  the  part  of  appellant 
toward  Masten  before  the  fatal  blows  were 
stmck.  The  two  worked  side  by  side  pitch- 
ing grain  to  the  thresher,  and  no  one  testi- 
fied that  they  did  not  sustain  friendly  re- 
lations up  to  the  very  moment  that  the  af- 
fray began.  The  witnesses  for  the  state 
testified  to  the  fact  and  manner  of  Masten's 
death,  but,  respecting  the  reasons  for  It,  they 
did  not  enlighten  the  jury,  except  to  repeat 
one  or  two  somewhat  damaging  admissions 
of  the  accused,  which  he,  however,  denied 
making.  In  State  v.  Kornstett,  62  Kan.  221, 
61  Pac.  803.  the  accused  was  charged  with 
murder  in  the  first  degree.  It  was  held  that 
a  trial  court  is  only  justified  in  refusing  to 
instruct  the  jury  on  the  lower  degrees  of 
such  crime  when  the  testimony  shows  be- 
yond question  tbat  defendant  is  giillty  of 
the  higher  offense.  In  State  v.  Bufflngton,  06 
Kan.  706,  709,  72  Pac.  213,  214,  the  court 
aaid:  "The  defendant  in  a  criminal  prose- 
cution has  a  right  to  have  the  court  Instruct 
the  jury  in  the  law  applicable  to  his  couten- 
tion,  if  it  be  supported  by  substantial  evi- 
dence, however  weak,  unsatisfactory,  or  in- 
conclusive it  may  appear  to  the  court.  To 
refuse  so  to  Instruct  the  jury  would  be  to 
invade  Its  province  in  the  trial  of  a  case. 
The  question  is  not  whether,  in  the  mind  of 
the  court,  the  evidence,  as  a  whole,  excludes 
the  idea  that  the  defendant  is  guilty  of  an 
inferior  degree  of  the  offense  charged,  but 
whether  there  is  any  substantial  evidence 
tending  to  prove  an  Inferior  degree  of  the 
offense.  If  there  is,  then  the  question  of 
such  degree  should  be  submitted  to  the  jury. 
The  unsupported  testimony  of  the  defendant 
alone,  if  tending  to  establish  such  inferior 
degree,  is  siifflclent  to  require  the  court  so 
to  Instruct."  In  State  v.  Patterson,  52  Kan. 
3.^1.  34  Pac.  784,  it  was  held  that,  where 
there  is  even  slight  evidence  that  the  offense 
committed  may  have  been  of  a  lower  degree 
than  the  one  charged,  it  is  proper  to  charge 
tlie  law  of  such  inferior  offenses. 

Adverting  to  defendant's  testimony,  it  ap- 
pears tlwt  there  was  a  controversy  between 
Hasten  and  Tom  Clark  over  a  small  amount 
77  P.— 19 


of  money  which  the  latter  claimed  Masten 
owed  him  for  a  stack  of  oats.  When  appel- 
lant approached  them  they  were  quarreling 
over  this  Indebtedness.  Sam  Clark  said, 
"See  here,  fellows,  settle  this  without  any 
trouble."  Masten  then  said  to  him,  "If  you 
want  a  hand  in  this,  you  can  have  it,"  and 
swore  he  could  whip  both  of  them.  Appel- 
lant said,  "I  don't  want  a  hand  in  it  Tom 
is  my  brother,  you  are  a  friend  of  mine,  and 
1  would  rather  pay  the  six  dollars  than  hare 
any  trouble."  Masten  then  turned  around 
to  defendant  and  said,  "I  will  settle  you 
both  right  here."  He  said  he  could  whip 
both  of  them,  and  do  it  quick.  When  h« 
said,  "I  will  settle  you  both,"  he  stepped 
back  and  grabbed  his  pitchfork.  He  start- 
ed to  pull  off  his  glove.  He  was  angry. 
Appellant  thought  he  was  going  to  jump 
on  him.  He  turned  round  to  strike,  and 
defendant  threw  his  fork  in  his  face.  It 
struck  him.  He  turned  and  started  to  raise 
his  fork,  when  Tom  Clark  struck  him  on 
the  head.  He  turned  round  the  second  time, 
when  he  gave  him  another  blow  which 
knocked  him  to  the  ground.  Appellant,  be- 
ing afraid  that  his  brother  would  strike 
him  again,  said,  "Don't  hit  him;  don't  hit 
him."  The  fact  tliat  defendant's  testimony 
gave  8upi)ort  to  the  theory  tbat  be  acted  in 
self-defense  was  not  inconsistent  with  the 
claim  that,  if  guilty,  his  crime  was  man- 
slaughter, and  not  murder.  The  accused 
bad  the  right  to  present  both  aspects  of  the 
case  to  the  jury,  and  rely  on  an  act  of  self- 
defense,  and  also  on  one  resulting  from  a 
sudden  passion  without  malice.  Stevenson  v. 
United  States,  162  U.  S.  313,  16  Sup.  Ct.  839, 
40  L.  Ed.  980.  The  first  paragraph  of  the 
syllabus  of  the  cose  last  cited  reads: 

"On  the  trial  of  a  person  indicted  for  mur- 
der, although  the  evidence  may  appear  to 
the  court  to  he  simply  overwhelming  to  show 
that  the  killing  was  in  fact  murder,  and  not 
manslaughter  or  an  act  performed  in  self- 
defense,  yet,  so  long  as  there  is  evidence 
relevant  to  the  issue  of  manslaughter,  its 
credibility  and  force  are  for  the  jury,  and 
cannot  be  matter  of  law  for  the  decision  of 
the  court." 

Under  section  2001,  Gen.  St.  1901,  referred 
to  above,  the  jury  might  have  concluded  tbat 
defendant  killed  or  assisted  in  the  killing  of 
Masten,  without  a  design  to  effect  death,  in 
the  heat  of  pussiou,  in  a  cruel  or  tmusual 
manner,  by  means  of  blows  inflicted  witli  a 
pitchfork,  through  anger  aroused  by  the 
threats  and  hostile  demonstrations  of  the 
deceased.  They  might  have  found,  also,  un- 
der section  2002  of  the  statute  supra,  that 
defendant  unnecessarily  killed  Masten  while 
resisting  an  attempt  of  the  latter  to  strike 
him  with  a  pitchfork  after  the  attempt  to 
strike  had  failed.  The  witness  James  Tunks 
testified  that  he  saw  the  defendant  striking 
Masten  over  the  head  after  the  time  when 
defendant  said   that  Masten   attempted  to 
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Btrlke  bim.  The  Jni7,  also,  after  oonslder- 
ing  all  tbe  attending  drcomstauces,  might 
bare  inferred  that  appellant  was  guilty  of 
manslaughter  In  the  fourth  degree.  The  trial 
court  took  the  view  that  there  was  no  ade- 
quate or  reasonable  cause  for  the  appellant 
to  be  thrown  into  such  passion  as  to  dethrone 
his  reason  for  the  time  being,  sufficient  in 
law  to  reduce  the  crime  from  murder  to 
manslaughter.  This  court  has  repeatedly 
held,  in  homicide  cases,  where  self-defense 
was  pleaded  as  a  Justification  for  the  killing, 
that  a  reasonable  apprehension  by  the  ac- 
cused of  imminent  danger  to  his  life  or  limb 
was  a  sufficient  excuse,  and  of  the  reason- 
ableness of  this  apprehension  the  Jury  are  to 
be  the  judges.  State  v.  Bohan,  19  Kan.  28; 
State  y.  Keefe,  54  Kan.  197,  38  Fac.  S02.  The 
same  rule  is  applicable  to  the  case  at  bar, 
and  whether  there  was  sufficient  cause  to 
believe  that  heated  passion,  and  not  malice. 
Impelled  the  homicide,  was  for  the  Jury  to 
decide.  The  case  of  State  t.  McCarty,  64 
Kan.  B2,  36  Pac.  838,  is  dted  by  counsel  for 
the  state  in  support  of  their  contention  that 
where  the  jury,  under  proper  Instructions, 
have  found  a  defendant  guilty  of  a  superior 
offense,  erroneous  instructions  or  a  total  fail- 
ure to  instruct  with  reference  to  an  offense 
of  an  inferior  degree  cannot  be  complained 
of.  The  McCarty  Case  does  approve  such 
doctrine,  by  quoting  State  v.  Dickson,  6  Kan. 
209,  with  the  observation  tbat  the  latter 
case  ought  not  to  be  extended  to  unreason- 
able limits.  It  will  be  seen,  however,  from 
a  reading  of  the  opinion  in  State  v.  McCarty, 
that  the  court  held  that  there  was  no  proof 
justifying  the  giving  of  an  instruction  under 
section  2002,  Gen.  St.  1901,  supra.  On  the 
other  degrees  of  manslnnghter,  the  oourt 
gave  directions  to  the  jury  satisfactory  to 
the  defendant 

Defendant  asked  the  court  to  give  instruc- 
tions on  all  the  degrees  of  manslaughter  ex- 
cept the  first.  The  court  requested  counsel 
to  formulate  a  theory  on  which  Instructions 
respecting  manslaughter  in  the  second,  third, 
and  fourth  degrees  should  be  given,  which  be 
failed  to  do.  The  court  was  Justified  In  re- 
fusing to  Instruct  on  manslaughter  in  the 
first  degree,  but,  as  to  the  other  degrees,  the 
failure  of  counsel  to  formulate  a  theory  on 
which  the  court  might  Instruct  was  not  a 
sufficient  reason  for  the  court  to  refuse  or 
neglect  to  do  so.  The  testimony  itself,  with- 
out the  aid  of  counsel,  presented  to  the  court 
a  sufficient  theory  on  which  to  base  Instmc- 
tlons  respecting  the  several  degrees  of  man- 
slaughter  to  which  we  have  referred.  Sec- 
tion S6S1,  Gen.  St  1901,  requires  the  court. 
In  a  criminal  case,  to  state  to  the  Jury  all 
matters  of  law  which  are  necessary  for  their 
information  in  giving  a  verdict  This  must 
be  done  without  request  from  the  defendant 
Craft  T.  State  of  Kansas,  S  Kan.  450. 

The  Judgment  of  the  court  below  will  be 
Mversed,  and  a  new  trial  granted.  All  the 
Josticea  ooncurring. 


STATB  T.  TTBEB. 
(Supreme  Court  of  Kansas.    June  11,  1904.) 

CBDUNAI.  LAW  —  BBRTENCB  — KZ  POST  WAOtO 
LAW— RBSBHTBNCB. 

1.  T.  was  convicted  of  a  felony  committed  be- 
fore the  passage  of  chapter  375,  p.  571,  Laws 
1903,  commonly  called  the  "indeterminate  sen- 
tence law,"  but  was  sentenced  under  that  law 
to  the  penitentiary.  The  law  providing  for  the 
punishment  for  the  oSenae  when  it  was  com- 
mitted made  provisions  for  a  scale  of  credits 
to  be  given  for  good  behavior.  The  act  of  1903 
contains  no  such  provisions.  Htid,  that  the  lat- 
ter act,  as  to  T.,  is  ex  post  facto. 

2.  One  who  procures  a  voidable  sentence  to 
be  set  aside  on  appeal  may  thereafter  be  prop- 
erly sentenced,  notwithstanding  he  may  have 
sei-ved  part  of  the  voidable  sentence. 

(Syllabus  by  the  Court) 

Appeal  from  District  Cotirt,  Barber  Conn- 
tj;  P.  B.  OlUett  Judge. 

John  O^ree  was  convicted  of  felony,  and 
appeals.    Affirmed. 

Samuel  GrUUn  and  Seward  I.  Eleld,  tot 
appellant  C.  O.  0>leman,  Atty.  Gen.,  and 
J.  N.  Tlncher,  for  the  State. 

GREENE,  J.  Tbe  appellant  was  convicted 
of  a  felony,  and  sentenced  to  the  penitentiary 
under  the  Indeterminate  sentence  law  of 
1903.  The  crime  of  which  he  was  convicted 
was  committed  before  tbe  enactment  of  tbe 
law,  but  his  trial,  conviction,  and  sentence 
were  had  thereafter.  Appellant  appeals  to 
this  court,  asking  that  the  sentence  be  set 
aside,  and  he  be  discharged  and  set  at  liberty, 
because,  as  to  bim,  the  law  under  which  be 
was  sentenced  is  ex  post  facto.  The  penalty 
prescribed  when  the  offense  was  committed 
was  confinement  in  tbe  penitentiary  at  bard 
labor  for  not  less  than  5  nor  more  than  21 
years.  Section  1,  c.  375,  p.  571,  Laws  1903, 
under  which  the  appellant  was  sentenced, 
reads:  "Every  person  convicted  of  a  felony 
or  other  crime  punishable  by  imprisonment 
In  tbe  penitentiary  •  •  •  shall  be  sen- 
tenced to  the  penitentiary,  •  •  •  but  the 
court  imposing  such  sentence  shall  not  fix  tbe 
limit  or  duration  of  tbe  sentence,  but  tbe 
term  of  Imprisonment  of  any  person  so  con- 
victed shall  not  exceed  tbe  maximum  nor  be 
less  than  the  minimum  term  provided  by  law 
for  the  crime  for  which  the  person  was  con- 
victed and  sentenced,  the  release  of  such 
person  to  be  determined  as  hereinafter  pro- 
vided. •  •  •"  Following  this  provisions 
are  found  authorizing  the  prison  board  to 
establish  rules  and  regulations  under  wbtcti 
prisoners  may  be  paroled  after  the  expiration 
of  the  minimum  term  fixed  by  law  for  tbe 
offense  committed,  and  providing  that  after 
the  prisoner  has  been  on  parole  six  montba 
the  warden  shall,  if  he  is  satisfied  that  tb» 
prisoner  will  remain  a  good  citizen  and  bis 
liberty  will  not  be  incompatible  to  good  so- 
ciety, certify  such  fact  to  the  prison  board, 
wblcb  board  shall  take  such  steps  and  pei^ 
form  such  acts  (all  of  which  are  set  ont  in 
the  provisions  of  the  act)  as  to  Mcura  a  final 
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discharge  of  the  prisoner  from  further  lia- 
bility under  the  seotence. 

The  term  "ex  post  facto"  applies  only  to 
penal  or  criminal  statutes.  Ereiy  retrospec- 
tive penal  or  criminal  statute  Is  not  necessa- 
rily ex  post  facto.  If  the  law  under  which 
the  appellant  was  sentenced  mitigates  the 
punishment  prescribed  in  the  statute  In  ex- 
istence when  the  offense  was  committed,  It 
would  not  be  ex  post  facto,  although  retro- 
spective. Commonwealth  v.  Wyman,  12 
Cu.<5h.  237;  Commonwealth  v.  Gardner,  11 
Gray,  438;  Bolan  v.  Thomas,  12  Allen,  421; 
In  re  Petty,  22  Kan.  477;  Turner  v.  State,  40 
Ala.  21.  A  retrospective  criminal  or  penal 
law  that  does  not  deprive  the  party  of  some 
constltntlonal  right  to  which  he  was  entitled 
under  the  law  at  the  time  the  offense  was 
committed,  or  does  not  alter  his  situation  to 
bis  disadvantage,  is  not  ex  post  facto.  Sec- 
tion 10,  art.  1,  of  the  Constitution  of  the 
United  States,  provides:  "No  state  shall 
•  •  •  pass  any  bill  of  attainder,  ex  post 
facto  law,  or  law  impairing  the  obligation  of 
contracts,  or  grant  any  title  of  nobility."  The 
first  time  this  question  was  presented  to  the 
Supreme  Court  of  the  TTnited  States  was  in 
Calder  v.  Bull,  3  Dall.  386,  1  L..  Ed.  648.  On 
page  390,  3  Dall.,  page  650,  1  L.  Ed.,  Mr.  Jus- 
tice Chase  defined  ex  post  facto  laws  to  be: 
"<1)  ESvery  law  that  makes  an  action  done 
before  the  passing  of  the  law,  and  which  was 
Innocent  when  done,  criminal,  and  punishes 
such  action.  (2)  Every  law  that  aggravates 
a  crime,  or  makes  It  greater  than  when  com- 
mitted. (3)  Every  law  that  changes  the 
punishment,  and  Inflicts  a  greater  punish- 
ment, than  the  law  annexed  to  the  crime 
when  committed.  (4)  Every  law  that  alters 
the  legal  rules  of  evidence,  and  receives  less, 
or  different,  testimony  than  the  law  required 
at  the  time  of  the  commission  of  the  of- 
fense, in  order  to  convict  the  offender." 

The  appellant  has  not  specifically  pointed 
out  any  provision  of  the  law  under  which  he 
was  sentenced  that  Increased  the  penalty,  or 
deprived  him  of  any  constltntlonal  rights 
or  privileges  to  which  he  was  entitled  under 
the  law  as  It  stood  when  the  offense  was 
committed,  <»  that  in  any  way  altered  his 
situation  to  his  disadvantage.  A  comparison 
of  the  act  under  which  he  was  sentenced 
with  the  law  in  existence  when  the  offense 
was  committed  will  demonstrate  that  the  law 
under  which  he  was  sentenced  deprived  him 
of  substantial  rights  and  Increased  his  pun- 
ishment Section  7050  of  the  General  Stat- 
ntes  of  1901,  which  was  In  force  when  the  of- 
fense was  committed,  reads:  "The  warden 
shall  cause  to  be  kept  a  record  of  each  and 
every  Infraction  of  the  rules  of  discipline  by 
the  convicts,  with  the  names  of  the  convict 
or  convicts  offending,  and  the  date  and  char- 
acter of  each  offense,  which  record  shall  be 
placed  before  the  directors  at  each  regular 
meeting  of  the  board;  and  every  convict 
whose  name  does  not  appear  upon  such  rec- 
ord vt  reports  for  violation  of  the  prison 


rules  shall  be  entitled  to  a  deduction  from 
his  sentence  of  three  days  per  month,  for  the 
first  year  or  fraction  of  a  year,  for  each 
month  he  shall  obey  the  rules  of  the  peniten- 
tiary; and  all  such  convicts  who  shall  have 
become  entitled  to  a  deduction  of  three  days 
per  month  shall,  for  a  like  faithful  observ- 
ance of  all  the  prison  rules  during  the  second 
year,  be  entitled  to  a  deduction  of  six  days 
per  month;  and  if  any  convict  shall  continue 
to  obey  the  rules  of  the  penitentiary  for  the 
remainder  of  his  sentence,  after  the  expira- 
tion of  two  years,  he  shall  be  entitled  to  a 
deduction  of  eight  days  per  month  until  his 
sentence  shall  expire.  If  any  convict  shall 
be  guilty  of  willful  violation  of  the  rules  of 
the  prison,  after  he  shall  have  become  enti- 
tled to  a  diminution  of  service  to  which  he 
has  been  sentenced,  the  directors  shall  have 
power  to  deprive  such  convict  of  a  portion  or 
all  of  such  diminution  of  service  to  which  he 
has  previously  become  entitled  by  virtue  of 
the  provisions  of  this  act;  and  it  shall  be  the 
duty  of  the  directors  to  direct  the  discharge 
of  such  convict  when  he  shall  have  served 
out  his  sentence,  less  the  time  which  shall 
be  deducted  therefrom  by  virtue  of  the  pro- 
visions of  this  section."  If  sentenced  under 
the  law  which  contained  these  provisions,  the 
appellant  would  be  entitled  as  matter  of  right 
to  a  deduction  from  the  term  of  sentence  ot 
all  time  earned  for  good  behavior,  and  when 
the  time  thus  earned  plus  the  time  served 
equaled  the  period  of  sentence  he  would  be 
as  matter  of  right  entitled  to  a  full  discharge. 
There  are  no  provisions  In  the  law  under 
which  the  appellant  was  sentenced  entitling 
him  to  any  reduction  of  time  for  good  behav- 
ior as  matter  of  right.  There  are  provisions 
authorizing  the  prison  board  to  establish  rules 
and  regulations  under  which  prisoners  may 
be  allowed  to  go  upon  parole  after  the  expi- 
ration of  the  minimum  time  for  which  they 
were  sentenced,  and  by  which  they  may  be 
discharged  six  months  after  being  paroled; 
but  these  are  all  matters  of  favor  to  be  de- 
termined by  the  prison  board,  the  warden, 
the  Judge  who  passed  the  sentence,  and  the 
Governor.  The  right  of  the  appellant  under 
the  law  as  it  existed  when  he  committed  the 
offense,  to  have  a  deduction  of  his  sentence 
for  good  behavior,  was  taken  away  from  him 
under  the  act  of  1903.  This  deprived  him  of 
a  substantial  right,  and  made  the  law  of 
1903,  as  to  him,  ex  post  facto. 

An  Indeterminate  sentence  law  was  enact- 
ed in  Massachusetts  in  1885.  One  Murphy 
was  convicted  of  the  crime  of  embezzlement 
and  sentenced  thereunder.  The  law  in  ex- 
istence when  the  crime  was  committed  pro- 
vided for  a  scale  of  credits  for  good  behavior 
similar  to  ours,  except  that  under  the  Massa- 
chusetts law  the  prisoner  was  not  discharged 
when  the  time  allowed  for  good  behavior  plus 
the  time  of  service  equaled  the  full  sentence. 
He  was  admitted  to  parole  for  the  unexpired 
term,  and  if  he  violated  his  parole  he  might 
be  reincarcerated  and  required  to  serve  the 
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full  term.  Murpby  prosecuted  an  appeal. 
Murphy  t.  Commonwealth,  172  Mass.  264,  52 
N.  E.  505,  43  L.  R.  A.  154,  70  Am.  St.  Bep. 
266.  It  was  held  that,  as  to  the  appellant, 
the  Indeterminate  sentence  law  of  1885  was 
ex  post  facto,  because  it  deprived  him  of  a 
right  to  which  he  was  entitled  under  the 
law  in  existence  when  the  ofTense  was  com- 
mitted, viz.,  the  right  to  receive  credit  for 
good  behavior  while  serving  his  sentence. 
In  Opinion  of  the  JusUces,  13  Gray,  620,  it  is 
snid:  "But,  upon  a  careful  consideration  of 
that  provision,  we  are  of  the  opinion  that  the 
benefit  promised  in  consideration  of  good  be- 
havior was  intended  to  be  an  actual  reduction 
of  sentence  as  a  right,  and  not  as  a  favor. 
It  therefore  operated  upon  the  sentence  It- 
self." 

Under  the  la  was  it  once  existed  in  ^lissouri, 
one  charged  with  murder  in  the  first  degree, 
but  found  guilty  of  murder  in  the  second  de- 
gree, could  not  thereafter  be  placed  upon  trial 
for  the  greater  offense.  The  Constitution  of 
that  state  was  thereafter  so  amended  that  evi- 
dence of  a  former  conviction  of  murder  in 
the  second  degree  was  not  a  defense  to  a  sub- 
sequent prosecution  for  the  same  murder  in 
the  first  degree.  One  Krlng  was  charged 
with  committing  the  crime  of  murder  before 
the  change  of  law,  his  trial  was  thereafter, 
and  he  pleaded  guilty  to  murder  in  the  sec- 
end  degree  and  was  sentenced  accordingly. 
This  sentence  was  set  aside,  and  he  was 
again  placed  upon  trial  for  the  crime  of  miu:- 
der  in  the  first  degree.  He  offered  In  evi- 
dence the  record  of  his  former  conviction  as 
a  defense  to  the  prosecution  for  murder  in 
the  first  degree.  This  evidence  was  exclud- 
ed, and  he  was  convicted  of  murder  tn  the 
first  degree,  from  which  conviction  he  ap- 
pealed to  the  Supreme  Court,  alleging  as  error 
the  exclusion  of  the  record  of  his  former  con- 
viction. The  Judgment  of  the  court  below 
was  aflSrmed,  and  he  prosecuted  error  to  the 
Supreme  Court  of  the  United  States.  Krlng 
v.  Missouri.  107  U.  S.  221,  2  Sup.  Ct.  443,  27 
L.  Ed.  506.  The  first  division  of  the  sylla- 
bus reads:  "A.  was  convicted  of  murder  in 
the  first  degree,  and  the  Judgment  of  con- 
demnation was  aifirmed  by  the  Supreme 
Court  of  Missouri.  A  previous  sentence,  pro- 
nounced on  his  plea  of  guilty  of  murder  in 
the  second  degree  and  subjecting  him  to  an 
imprisonment  for  25  years,  had,  on  his  ap- 
Iieal,  been  reversed  and  set  aside.  By  the 
law  of  Missouri  in  force  when  the  homicide 
was  committed,  this  sentence  was  an  acquit- 
tal of  the  crime  of  murder  in  the  first  degree; 
but,  before  his  plea  of  guilty  w^as  entered, 
the  law  was  changed,  so  that  by  force  of  its 
provisions,  if  a  Judgment  on  that  plea  be 
lawfully  set  aside,  it  shall  not  be  held  to 
be  an  acquittal  of  the  higher  crime.  Held 
that,  as  to  this  case,  the  new  law  was  an 
ex  post  facto  law,  within  the  meaning  of  sec- 
tion 10,  art.  1,  of  the  Constitution  of  the 
ITnited  States,  and  that  be  could  not  again 
be  tried  for  murder  in  the  first  degree." 


It  was  held  by  this  court  in  State  v.  Page, 
60  Kan.  664,  57  Pac.  514,  that  an  indeter- 
minate sentence  was  for  the  maximum  peri- 
od. Therefore,  unless  the  appellant  was 
sooner  discharged,  he  would  be  required  to 
serve  21  years.  If  he  had  been  sentenced  un- 
der the  law  in  existence  when  the  oflfeuse 
was  committed,  he  could  as  matter  of  right 
have  reduced  his  term  of  service  by  good 
behavior  to  l.TV^  years. 

There  is  another  provision  in  section  8  of 
the  act  of  1903  which  might  result  to  the  ma- 
terial and  substantial  disadvantage  of  the 
appellant.  It  Is  there  provided  that,  in  case 
a  prisoner  violates  a  parole,  he  shall  be  ar- 
rested and  compelled  to  serve  out  the  unex- 
pired term  of  the  maximum  imprisonment, 
and  the  time  from  the  date  of  his  declared 
delinquency  to  the  date  of  his  arrest  shall 
not  be  counted  as  any  portion  or  part  of  the 
time  served.  Other  provisions  of  the  act  au- 
thorize the  prison  board  to  make  prison  rules 
and  stipulate  conditions  in  the  parole,  a  vio- 
lation of  which,  although  not  a  violation  of 
any  law,  would  subject  the  paroled  prisoner 
to  rearrest  and  reimprlsonmeut.  The  time 
hitervening  the  declared  delinquency  and  the 
arrest  not  being  deducted  from  the  maxi- 
mum time,  the  period  within  which  appellant 
might  obtain  his  liberty  is  extended  beyond 
the  maximum  time  for  which  he  could  have 
been  sentenced  under  the  law  in  existence 
when  the  offense  was  committed;  this  excess 
of  time  depending  upon  the  activity  or  negli- 
gence of  the  officers  whose  duty  It  would  be 
to  issue  or  execute  a  warrant  for  the  arrest. 
For  these  reasons  the  sentence  Imposed  was 
ex  post  facto,  and  should  be  set  aside. 

It  is  contended  that,  if  the  law  under 
which  appellant  was  sentenced  is  ex  i>ost 
facto,  he  should  be  finally  discharged,  and 
that  to  sentence  him  under  a  different  stat- 
ute would  inflict  a  double  punishment  for 
the  same  offense.  Section  5045  of  the  Gen- 
eral Statutes  of  1901  provides:  "When  a 
Judgment  or  final  order  shall  be  reversed,  ei- 
ther in  whole  or  in  part,  in  the  district  court 
or  Supreme  Court,  the  court  reversing  the 
same  shall  proceed  to  render  such  Judgment 
as  the  court  below  should 'have  rendered,  or 
remand  the  cause  to  the  court  below  for  such 
Judgment."  In  the  present  case  we  find  that 
no  error  was  committed  against  the  appel- 
lant on  the  trial.  The  only  error  committed 
was  In  pronouncing  sentence.  This  court  has 
the  power  to  remand  the  cause,  with  instruc- 
tions to  the  court  below  to  set  aside  the  sen- 
tence thus  pronounced  and  Impose  an  ap- 
propriate sentence  under  the  law  in  exist- 
ence when  the  offense  was  committed,  un- 
less such  sentence  would  Inflict  a  double  pun- 
ishment. If  the  former  sentence  is  not  legal, 
the  appellant  is  not  put  in  Jeopardy  a  sec- 
ond time,  and  his  constitutional  rights  are 
not  abridged  by  being  compelled  to  serve  a 
full  term  under  a  legal  sentence.  Common- 
wealth V.  Wheeler,  2  Mass.  173;  Common- 
wealth V.  Peters,  12  Mete.  387;    McKec  v. 
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People,  82  N.  Y.  289;  State  of  Louisiana  t. 
Walters,  lU  Ijbl.  Ann.  400;  Turner  t.  State, 
40  Ala.  21;  Gerard  t.  People,  4  111.  362; 
State  of  Iowa  t.  Redman,  17  Iowa,  329. 

It  ia  said  In  Commonwealth  v.  Murphy, 
174  Mass.  369,  871,  54  N.  E.  860,  861,  48  L. 
R.  A.  393,  75  Am.  Bt.  Ret).  353:   "One  ground 
on  which  such  a  conclusion  has  been  reached 
It  that  by  bringing  the  writ  of  error  or  mak- 
ing the  motion  he  Is  deemed  to  have  waived 
any  constitutional  objection  that  he  might 
have  had  to  another  trial  or  to  the  entry  of 
a  proper  Judgment.    *    •    •    If   a  second 
trial,  where  the  verdict  has  been  set  aside 
or  the  Judgment  arrested,  does  not  constitute 
legal  Jeopardy,  It  is  difficult  to  see  how  the 
fact  that  a  party  may  have  served  a  portion 
of  the  sentence  that  has  been  set  aside  for 
error  on  proceedings  instituted  by  him  can 
rightfully  object  to  the  Imposition  of  another 
and  a  lawful  sentence  by  the  court  to  which 
the  case  has  been  remanded."    In  the  syl- 
labns  the  court  stated  the  law  as  follows: 
"A  person  who  has  been    sentenced   by  a 
court  having  Jurisdiction  of  the  offense  of 
which  he  is  convicted  and  of  the  person,  and 
having  the  right  to  sentence  to  the  place  des- 
ignated, and  who  has  served  a  substantial 
portion  of  the  time  for  which  he  was  senten- 
ced, may  be  resentenced,  if  It  turns  out  on 
a  writ  of  error  brought  by  him  that  the  orig- 
inal sentence   was   unlawful,   although   the 
effect  of  such  resentence  will  be  to  compel 
him  to  suffer  solitary  confinement  twice,  and 
it  will  result  In  his  actual  confinement  for  a 
longer  period  than  the  term  for  which  he 
was  sentenced  originally."    To  reverse  this 
holding  Murphy  prosecuted  error  to  the  Su- 
preme Court  of  the  United  Statea    Murphy 
V.  Massachusetts,  177  U.  S.  155,  20  Sup.  Ct 
639,  44  L.  Ed.  711.    It  was  there  said:   "Mur- 
phy was  tried  in  a  state  court  of  Massa- 
cbnsetts  on  an  Indictment  charging  him  with 
embezElement,  was  convicted,  and  was  sen- 
tenced to  Imprisonment  for  a  term,  one  day 
of  which  was  to  be  in  solitary  confinement, 
and  the  rest  at  hard  labor.     He  remained  in 
confinement  for  nearly  three  years,  and  then 
sued  out  a  writ  of  error,  and  the  Judgment 
was  reversed  on  the  ground  that  the  sen- 
tence was  unconstitutional.    The  case  was 
then  remanded  to  the  court  below  to  have 
him  resentenced,  which  was  done.     Before  im- 
posing the  new  sentence  the  court  said  that, 
as  be  had  already  suffered  one  term  of  soli- 
tary confinement,  the  court  would  not  impose 
another,  if  a  written  waiver  by  the  prisoner 
of  the  provision  therefor  were  filed.    He  de- 
<-lined  to  file  such  a  waiver,  and  the  sentence 
was  accordingly  Imposed.    Upon  his  taking 
Kteps  to  have  the  sentence  set  aside,  held, 
that  his  contention  in  that  respect  was  un- 
availing." 

If  the  appellant  in  this  case  had  served  the 
entire  sentence  imposed  upon  him,  be  could 
not  be  again  sentenced  for  the  same  offense; 
but,  liavlng  sought  to  have  the  sentence  set 
aside,  and  having  been  succesaful,  be  cannot 


now  say  that  he  would  be  doing  double  serv- 
ice for  the  same  offense  if  a  proper  sen- 
tence is  imposed  upon  him. 

There  are  some  minor  contentions  by  the 
appellant  with  reference  to  the  Instructions 
and  to  the  form  of  the  verdict.  An  exam- 
ination of  these  satisfies  us  that  no  preju- 
dice resulted  to  appellant,  and  they  are  not 
of  suflicient  importance  to  require  special 
attention. 

The  cause  is  remanded,  with  instructions 
to  the  court  below  to  set  aside  the  sentence, 
and  Impose  a  proper  sentence  upon  the  appel- 
lant under  the  law  as  It  existed  at  the  time 
the  offense  was  committed.  All  the  Justices 
concurring. 


STATE  V.  ROGERS 
(Supreme  Oourt  of  Montana.    June  22,  1904.) 

BDBOLART  —  INFOBMATION  —  DE8CKIPTION  OF 
FBEMIBES  —  WITNESSES  —  CB0B8-BXAMIKA- 
TION— DEOBADINO  AND  DISCBEDITINO  WIT- 
NESS. 

1.  The  court  cannot  take  judicial  notice  of 
the  system  employed  by  cities  in  numbering 
houses,  nor  of  the  relative  location  of  buildings, 
nor  whether  there  are  buildings  on  certain  lota 
and  blocks. 

2.  Where  an  information  for  burglary  charges 
the  willful  entry  of  a  certain  houfle  in  the  rear 
of  No.  Ill  East  Broadway  street  owned  by  J. 
K.,  and  it  appears  the  house  burglarized  was 
No.  Ill  and  occupied  by  M.  K.,  but  was  sit- 
uated on  the  rear  of  the  lot,  and  there  was  no 
other  bouse  thereon,  accused  was  not  prejudiced 
by  the  description  or  the  evidenns  of  ownership. 

3.  Under  Pen.  Code,  {  1842,  providing  that  no 
information  is  insufficient,  nor  can  the  Judg- 
ment be  affected  for  any  imperfection  in  matter 
of  form,  which  does  not  prejudice  defendant's 
substantial  rights  on  the  merits,  a  conviction 
for  burglary  will  not  be  disturbed  because  it 
appears  it  was  committed  on  a  day  prior  to  that 
alleged  in  the  information,  where  defendant 
was  not  prejudiced. 

4.  Where  certain  witnesses  for  defendants  in 
a  prosecution  for  burglary  testified  that  defend- 
ants resided  with  their  mother  at  Centerville, 
it  was  not  erroneous  to  allow  them  to  be  cross- 
examined  as  to  whether  or  not  defendants  had 
been  arrested  in  a  house  in  Butte,  or  did  not 
maintain  a  room  there,  as  showing  that  they 
resided  there  instead  of  with  their  mother. 

5.  Where  a  witness  for  the  prosecution  made 
statements  as  to  what  he  had  heard,  and  an  ob- 
jection to  a  further  question  was  sustained  be- 
cause the  witness  was  not  testifying  from  his 
own  knowledge,  the  ruling  practically  withdrew 
the  answer  to  the  previous  question,  and  defend- 
ant, if  he  desired  a  more  specific  withdrawal, 
ought  to  have  moved  to  strike  the  evidence  from 
the  record. 

6.  Where,  in  a  prosecution  for  burglary,  a  wit- 
ness who  was  jointly  indicted  with  defendant 
testified  to  having  taken  a  fishing  trip  with  de- 
fendant about  the  time  of  the  burglary,  ques- 
tions on  cross-examination  to  show  that  the 
trip  was  for  the  purpose  of  committing  robbery 
were  improper,  as  tending  to  degrade  and  dis- 
credit the  witness  and  defendant,  though  the 
witness  answered  in  the  negative. 

Commissioners'  Opinion.  Appeal  from  Dis- 
trict Court,  Silver  Bow  County;  Jno.  B.  Mc- 
Cleman,  Judge. 

Joe  Rogers  was  convicted  of  burglary,  and 
he  appeals.    Reversed. 


%  3.  See  Burglary,  voL  8,  Cent.  Qlc  i  70k 
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Wm.  Mej'er  and  Alexander  Mackel,  for 
appellant  Jas.  Donovan,  Atty.  Gen.,  for  the 
State. 

POOBMAN,  0.  According  to  the  tran- 
script, Joe  Rogers  and  Pat  Rogers  were 
jointly  Informed  against  for  burglary.  The 
transcript  does  not  contain  any  record  of  any 
trial  or  conviction  of  Pat  Rogers.  Joe  Rog- 
ers, however,  was  tried  and  convicted,  and 
subsequently  made  a  motion  for  a  new  trial, 
which  was  overruled.  Pat  Rogers  now  ap- 
peals from  the  order  of  the  court  overruling 
this  motion  for  a  new  trial,  and  Joe  Rogers 
appeals  only  from  the  Judgment  of  convic- 
tion made  and  entered  against  him.  There 
being  no  record  of  any  trial  or  conviction  of 
Pat  Rogers,  his  appeal  will  be  disregarded, 
and  the  statement  on  motion  for  a  new  trial 
made  by  Joe  Rogers  wil  be  treated,  so  far 
as  applicable,  as  a  bill  of  exceptions  In  aid 
of  his  appeal  from  the  Judgment. 

1.  It  Is  alleged  in  the  information  that 
the  defendants  did,  on  June  25,  1903,  "will- 
fully," etc.,  "enter  that  certain  house  situate 
in  the  rear  of  No.  Ill  East  Broadway  street 

*  ♦    •    owned    by  one  John    Kovacevich, 

*  •  •  with  intent  •  •  •  the  goods, 
chattels    *    *    *    of  said  John  Kovacevich 

*  •  •  to  steal,"  etc.  The  evidence  is  to 
the  effect  that  the  house  burglarized  was  No. 
HI  East  Broadway,  and  at  the  time  of  the 
burglary  was  occupied  by  Michael  Kovace- 
vich, who  owned  property  therein,  but  that 
the  property  actually  stolen  belonged  to  one 
Willoczjakske,  and  was  In  charge  of  Michael 
Kovacevich.  On  motion  of  the  county  at- 
torney the  comrt  ordered  the  information 
amended  by  "changing  the  name  from  John 
to  Michael  Kovacevich."  It  also  appears  that 
this  house  was  situated  on  the  rear  of  the 
lot,  and  that  there  was  no  other  house  there- 
on. The  defendant  insists  that  there  is  a 
variance  between  the  proof  and  the  allega- 
tions of  the  Information.  The  entry  of  a 
building  with  the  Intent  to  commit  a  larceny 
or  some  felony  is  all  that  by  the  statute  is 
made  essential  to  the  crime  of  burglary.  Sec- 
tion 820,  Pen.  Code.  The  gravamen  of  the 
charge  Is  the  entry  with  this  criminal  intent 
The  particular  ownership  of  the  goods  In 
the  building,  and  the  ownership  and  the  lo- 
cation of  the  building  entered,  are  only  mat- 
ters of  description.  This  court  cannot  take 
Judicial  notice  of  the  system  employed  by 
cities  In  numbering  houses,  nor  of  the  rela- 
tive location  of  buildings,  nor  whether  there 
are  buildings  on  certain  lots  and  blocks.  The 
description  appears  to  have  been  Inserted 
in  the  information  on  the  theory  that  the 
number  "111"  applied  to  the  front  of  the 
lot,  and,  the  building  being  on  the  rear 
of  the  lot.  It  was  proper  to  designate  it  as 
being  In  the  rear  of  that  number.  There  Is 
no  evidence  that  there  were  other  buildings 
in  that  immediate  vicinity.  "An  indictment 
Is  sufficient  if  It  can  be  understood  therefrom 
that  the  offense  was  committed  at  some  place 


within  the  Jurisdiction  of  the  court,"  etc. 
Subdivision  4,  (  1841,  Pen.  Code.  In  another 
part  of  the  informjatlon  it  is  alleged  that  the 
crime  was  committed  at  Silver  Bow  county, 
Mont  The  defendant  could  not  have  been 
prejudiced  by  this  description,  or  this  evi- 
dence of  ownership.  The  facts  disclosed  by 
this  record  Indicate  with  sufficient  exact- 
ness the  location  of  the  building  entered. 

2.  It  appeared  from  the  evidence  that  the 
burglary  was  committed  on  June  17th,  In- 
stead of  June  25th,  as  alleged  in  the  informa- 
tion. Section  1837,  Pen.  Code,  reads:  "The 
precise  time  at  which  an  offense  was  com- 
mitted need  not  be  stated  in  the  indictment 
or  Information,  but  it  may  be  alleged  to 
have  been  committed  at  any  time  before  the 
finding  or  filing  thereof,  except  where  the 
timie  Is  a  material  Ingredient  in  the  offense." 
Unless  time  is  a  material  Ingredient  In  the 
offense  or  in  charging  the  same  (section  1581, 
Pen.  Code),  It  is  only  necessary  to  prove 
that  It  was  committed  prior  to  the  finding  or 
filing  of  the  information  or  Indictment.  Simi- 
lar statutes  have  been  construed  in  this  man- 
ner In  the  following  cases:  People  v.  Shel- 
don, 68  Cal.  434,  0  Pac.  457;  State  v.  Thomp- 
son, 10  Mont  649,  27  Pac.  349;  People  v. 
La  Fuente,  6  Cal.  202;  People  v.  Littlefldd, 
5  Cal.  355;  State  t.  Harp,  31  Kan.  498,  3 
Pac.  432;  State  t.  Williams,  13  Wash.  338. 
48  Pac.  15;  Rema  v.  State,  52  Neb.  375,  72 
N.  W.  474;  United  States  v.  Conrad  (0.  C.) 
59  Fed.  458.  Where  it  Is  alleged  In  an  in- 
formation that  a  crime  was  committed  on  a 
certain  day,  and  the  prosecution  then  proves 
another  day,  the  defense  of  the  defendant, 
if  an  alibi,  might  thereby  be  practically  de- 
stroyed; the  defendant  might  not  be  pre- 
pared to  prove  an  alibi  as  to  any  day  except 
that  named  in  the  information.  But  the  de- 
fendant in  such  a  case  may  protect  himself 
by  asking  for  permission  to  subpoena  other 
witnesses,  or,  if  necessary,  to  ask  for  a  con- 
tinuance, and  the  action  of  the  court  there- 
on would  then  become  a  proper  subject  for 
review  on  appeal.  Smith  v.  Shook  (Mont.)  75 
Pac.  513.  It  does  not  appear  from  the  rec- 
ord that  the  defendant  made  any  such  re- 
quest in  this  case.  Section  1842  of  the 
Penal  Code  provides  that  no  indictment  or 
information  is  insufficient,  nor  can  the  trial. 
Judgment  or  other  proceeding  thereon  be 
affected,  by  reason  of  any  defect  or  imper- 
fection in  matter  of  form  which  does  not 
tend  to  the  prejudice  of  a  substantial  right 
of  the  defendant  upon  Its  merits.  From  the 
facts  as  they  appear  in  this  record,  the  de- 
fendant was  not  prejudiced. 

3.  During  the  trial  counsel  for  the  state 
asked  several  of  the  defendant's  witnesses  as 
to  whether  or  not  the  Rogers  boys  had  been 
arrested  in  a  room  In  the  Hoffman  House, 
or  did  not  maintain  a  room  In  that  house. 
These  witnesses  had  not  testified  as  to  the  ar- 
rest of  the  defendants,  but  had  testified  that 
neither  of  the  defendants  was  in  Butte  be- 
tween the  14th  and  20th  days  of  June;   that 
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they  ilved  with  their  mother  at  Ccntervllle. 
The  object  of  the  cross-examination  was  un- 
doubtedly to  show,  if  possible,  that  the  de> 
fendants  resided  at  the  HofCman  House,  in 
Butte,  instead  of  with  their  mother  at  Cen- 
tervIUe,  and  might  therefore  hare  been  with- 
in the  city  without  their  mother  or  the  other 
witnesses  knowing  it.  Pat  Rogers,  In  tes- 
tifying as  a  witness  on  behalf  of  bis  brother, 
Joe  Rogers,  stated  ou  his  direct  examination 
that  he  and  his  brother,  Joe,  were  arrested 
in  a  room  in  the  Hoffman  House,  and  ex- 
plained the  purpose  of  their  being  there, 
and  defendant  admitted  that  he  was  arrested 
there.  There  was  no  error  in  permitting  this 
cross-examination. 

4.  The  sheriff  of  Silver  Bow  county,  when 
called  as  a  witness  on  the  part  of  the  state, 
testified  that  he  was  acquainted  with  the  de- 
fendant Joe  Rogers,  "and  that  he  has  been  in 
my  charge  as  sheriff  of  Silver  Bow  county 
since  last  July."  When  asked  as  to  whether 
or  not  the  defendant  had  attempted  to  escape 
from  custody,  the  witness  said:  "Well,  I 
know  that  he  escaped,  Mr.  Breen.  That  is 
what  I  beard;  I  was  not  there  at  the  time 
it  happened.  Q.  Do  you  know  that  It  oc- 
curred V"  Both  these  questions  were  object- 
ed to  by  counsel  for  defendant,  and  the  ob- 
jection sustained  as  to  the  last  question  on 
the  ground  that  the  witness  was  not  testify- 
ing from  his  own  knowledge.  This  ruling  of 
the  court  practically  withdrew  from  the  con- 
sideration of  the  jury  the  answer  to  the  pre- 
vious question.  Had  the  defendant  desired 
a  more  specific  withdrawal,  he  should  have 
made  a  motion  to  strike  the  evidence  from 
the  record,  which  he  did  not  do.  There  is  no 
error  in  the  rulings  of  the  court  with  refer- 
ent* to  these  questions. 

5.  Defendant's  witness  Pat  Rogers  testi- 
fied as  to  a  fishing  trip  of  himself  and  broth- 
er from  Butte,  via  Anaconda,  to  Storm  lake; 
that  they  left  Butte  June  14th,  and  did  not 
return  until  June  26th.  On  cross-examina- 
tion by  the  state's  counsel  It  developed  that 
both  of  the  defendants  named  in  the  informa- 
tion went  by  stage  from  Anaconda  to  Cable, 
thence  to  Storm  lake;  that  the  only  purpose 
of  going  to  Cable  was  to  see  the  town,  as  the 
witTiess  had  not  been  there  before,  and  had 
heard  much  of  the  place.  It  was  in  evidence 
that  the  parties  had  taken  with  them  two 
pistols  and  one  shotgun,  in  addition  to  fish- 
ing tackle,  bedding,  and  provisions.  The  wit- 
ness was  then  asked:  "Is  it  not  a  fact  tliat 
when  you  went  to  Cable— when  you  took  that 
trip — that  your  object  was  to  find  out  when 
the  Irallion  was  to  be  shipped  from  Cable?" 
The  witness  testified  that  he  had  ordered  a 
Ja^  ptraigbt-pull  gun  from  Chicago  for  hvmt- 
juR  purposes,  but  did  not  have  it  with  him. 
This  further  question  was  then  nsked:  "Now, 
Mr.  Rccers,  didn't  you  get  that  Lee  straight- 
pull  rifle  for  the  purpose  of  holding  up  the 
bullion  that  was  going  from  the  Cable  mine?" 
Both  of  these  questions  were  objected  to  as 
Incompetent,  liTelevant,  and  Immaterial,  and 


as  having  nothing  to  do  wltb  the  case.  The 
objections  were  overruled,  and  the  witness 
answered  in  the  negative.  It  1b  claimed  that 
the  court  erred  in  overruling  these  objec- 
tions; that  the  questions  have  a  direct  tend- 
ency to  degrade  the  witness  and  his  brother, 
the  defendant.  In  the  eyes  of  the  jury.  The 
witness  of  whom'  these  questlous  were  asked 
was  a  brother  of  the  defendant,  and  was 
jointly  Informed  against  with  the  defendant, 
and,  according  to  the  testimony,  the  two  broth- 
ers had  taken  this  trip  fw  a  common  purpose. 
If  It  could  therefore  be  made  to  appear  to  the 
jury  that  Pat  Rogers  had  gone  to  Cable  for 
the  purpose  of  committing  a  robbery,  such 
evidence  would  reflect  equally  upon  the  de- 
fendant, Joe  Rogers.  It  is  a  rule  well  estab- 
lished in  this  state  that  when  an  accused  be- 
comes a  witness  in  his  own  behalf,  and  de- 
nies that  he  committed  the  crime  for  which 
he  is  on  trial,  a  wide  latitude  of  cross-exam- 
ination is  permissible,  owing  to  the  general 
nature  of  the  defendant's  statements.  Upon 
the  cross-examination  of  such  witness,  such 
deflections  from  the  matter  brought  out  on 
direct  examination  are  allowed  as  may  be 
necessary  to  bring  the  whole  matter  involved 
In  the  direct  examination  before  the  court, 
and  to  extract  the  whole  of  the  truth  con- 
cerning the  matter  brought  forward  by  the 
accused.  State  v.  Howard  (Mont)  77  Pac. 
50;  State  v.  Duncan,  7  Wash.  336,  35  Pac. 
117,  38  Am.  St  Rep.  888;  People  v.  MulUngs, 
83  Cal.  138,  2S  Pac.  22»,  17  Am.  St  Rep.  223; 
People  v.  Morton  (Cal.)  73  Pac.  609.  A  wit- 
ness, whether  the  accused  or  any  other  wit- 
ness, may  be  discredited  in  any  of  the  vari- 
ous ways  named  in  the  statute  or  sanctioned 
by  law,  but  it  is  not  permissible  to  ask  any 
witness  any  question  merely  for  the  purpose 
of  degrading  him.  It  Is  the  right  of  a  wit- 
ness to  be  protected  from  Irrelevant  Improp- 
er, and  Insulting  questions  (section  8402,  Code 
Civ.  Proc),  and  he  need  not  give  an  answer 
which  will  have  a  tendency  to  subject  him 
to  punishment  for  a  felony  or  to  degrade  his 
character,  unless  it  be  to  the  very  fact  in  Is- 
sue, or  to  a  fact  from  which  the  facts  In  issue 
would  be  presumed.  Section  3401,  Id.  These 
questions  were  totally  foreign  to  the  matter 
before  the  court,  and  could  have  no  bearing 
whatsoever  on  the  guilt  or  innocence  of  the 
defendant  of  the  crime  with  which  he  was 
accused  by  the  Information.  They  could 
therefore  subserve  no  purpose  whatsoever  ex- 
cept to  degrade  and  discredit  the  witness  and 
his  brother,  the  defendant.  In  the  eyes  of  the 
jury.  It  is  not  presumed  that  state's  counsel, 
being  charged  with  the  protection  of  the 
rights  of  all  citizens,  would  accuse  a  witness 
of  having  committed  a  crime  unless  he  had 
some  evidence  of  the  truth  of  the  accusation. 
The  questions^  therefore,  would  convey  the 
impression  to  the  jury  that  the  state's  comisel 
had  reason  to  believe  that  the  defendant 
went  to  Cable  for  the  purpose  of  committing 
a  robbery.  The  fact  that  it  wns  not  intend- 
ed to  prejudice  the  defendant,  •  or  that  the 
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questlona  only  accused  the  defendant  of  th« 
intent  to  commit  a  crime,  or  that  the  nega- 
tlTe  answers  of  the  witness  were  conclusive 
upon  the  state,  could  not  free  the  questions 
of  their  objectionable  character.  It  was  cer- 
tainly not  to  be  expected  that  they  would  be 
answered  In  the  affirmative.  In  People  t. 
MulUngs  (Cal.)  23  Pac.  229,  17  Am.  St.  Rep. 
223,  tlie  court  said:  "It  Is  quite  evident  that 
the  questions,  not  the  answers,  were  what 
the  prosecution  thought  Important.  The  pur- 
pose of  the  questlona,  clearly,  was  to  keep 
persistently  before  the  Jury  the  assumption 
of  damaging  facts  which  coQld  not  be  prov- 
en, and  thus  impress  vpon  their  minds  the 
probability  of  the  existence  of  the  assumed 
facts  upon  which  the  questions  were  based." 
In  State  v.  Glelm,  17  Mont  17,  41  Pac.  998, 
31  L.  R.  A.  291,  62  Am.  St  Rep.  655,  this 
court  laid  down  the  rule  that  such  questions 
are  Improper  and  prejudicial.  The  reasons 
therefor  are  discussed  In  the  opinion  of  the 
court  in  that  case,  and  are  also  elaborately 
discussed  In  People  v.  Wells,  100  Cal.  459,  34 
Pac.  1078,  and  it  is  unnecessary  to  repeat  the 
discussion  here.  We  cannot  recommend  that 
the  rule  in  the  Glelm  Case  should  be  revers- 
ed. The  same  questions  are  also  discussed 
in  People  v.  Un  Dong,  106  Cal.  83,  39  Pac. 
12;  Estate  of  James,  124  Cal.  653,  57  Pac. 
578,  1008;  People  v.  Crandall,  125  Cal.  129, 
57  Pac.  785;  Gale  v.  People,  26  Mich.  161; 
People  V.  Gaboon,  88  Mich.  450,  50  N.  W.  3»1; 
Leahy  v.  State,  31  Neb.  566,  48  N.  W.  390; 
State  V.  Trott,  36  Mo.  App.  29.  Matusevitz 
V.  Hughes,  26  Mont  214,  68  Pac.  468,  cited 
by  respondent.  Is  not  in  point  on  this  propo- 
sition. There  the  witness  had  voluntarily, 
in  part  of  his  testimony,  stated  that  he  had 
been  arrested.  On  cross-examination  he  was 
asked,  "What  were  you  charged  with  at  that 
time?  What  were  you  arrested  for?"  This 
question  the  court  held  was  not  prejudicial. 

We  think  this  Judgment  should  be  revers- 
ed, and  the  case  remanded  for  a  new  trial. 

CLAYBERG,  C.  C,  and  CALLAWAY,  C, 
concur. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  is  re- 
versed, and  the  case  remanded  for  a  new 
triaL 


HANDLEY  v.  SPRINKLE. 
(Supreme  Court  of  Montana.     June  28,  1904.) 

WaiTTEN  INSTBUMENTS— CANCELLATION— BILI, 
— ACTIONS — CONSOLIDATION  —  EFFECT — 8TAT- 
tJTES  —  COSTS  —  JUDGMENTS — APPEAL — BILL 
OF  EXCEPTIONS— EVIDENCE — CERTIFICATION— 
KEVIEW   OF  EVIDENCE. 

1.  Under  Code  Civ.  Proc  {  1894,  providing 
that,  whenever  two  or  more  actions  are  pending 
at  one  time  between  the  same  parties  and  in  the 
same  court  on  causes  of  action  which  might 
have  been  joined,  the  court  may  order  the  ac- 

1 1.  Se«  ActloD,  VOL  1.  Cant.  Dig.  H  <91.  «»i- 


tions  to  be  consolidated,  actions  consolidated 
are  merged  into  one  suit,  and  hence  only  a 
single  judgment  should  be  rendered  settling  the 
entire  controversy. 

2.  Where  actions  are  consolidated  as  authoriz- 
ed by  Code  Civ.  Proc.  {  1894,  the  court  should 
require  the  pleadings  to  be  reconstructed  as  in 
one  suit. 

3.  Where  actions  are  consolidated  aa  authoriz- 
ed by  Code  Civ.  Proc.  i  1894,  the  court  should 
determine  what  costs,  if  any,  should  be  charged 
to  either  party  in  the  original  suits,  costs  sab- 
sequently  accruing  being  taxable  only  in  the 
consolidated  action. 

4.  Where  a  bill  to  set  aside  a  note,  secured 
by  a  chattel  mortgage,  on  the  ground  of  fraud, 
alleged  facts  showing  a  mere  failure  of  consider- 
ation for  the  note,  and  did  not  allege  either 
that  defendant  was  the  insolvent,  that  plaintiff 
did  not  have  an  adequate  remedy  at  law,  or 
that  defendant  had  threatened  to  dispose  of  the 
note  before  maturity  to  a  bona  fide  purchaser, 
but  alleged  that  defendant  was  iu  possession 
thereof  and  refused  to  deliver  the  same  to  plain- 
tiff, it  was  insufficient. 

5.  Under  a  statute  providing  that  In  the  set- 
tlement of  statements  and  bills  of  exceptions  the 
court  shall  eliminate  all  immaterial  evidence,  if 
a  bill  of  exceptions  or  statement  appears  to  con- 
tain all  material  evidence,  or  the  substance 
thereof,  given  on  the  trial  of  the  case,  referring 
to  the  points  brought  before  the  Supreme  Court 
for  review,  that  court  has  full  power  to  consider 
the  sufficiency  of  the  evidence,  if  properly  spec- 
ified as  a  ground  of  error. 

Commissioners'  Opinion.  Appeal  from  Dis- 
trict Court  Choteau  County;  Jno.  W.  Tat- 
tan.  Judge. 

Consolidated  actions  by  Charles  W.  Hand- 
ley  against  Robert  L.  Sprinkle.  From  judg- 
ments in  favor  of  plaintiff,  defendant  ap- 
peals.   Reversed. 

Downing  &  Stephenson  and  W.  S.  Towner, 
for  appellant.  Chas.  N.  Pray  and  Geo.  H. 
Stanton,  for  respondent 

CLAYBEUG,  C.  C.  Appeal  from  Judg- 
ments against  defendant,  and  an  order  over- 
ruliug  his  motion  for  a  new  trial. 

On  June  17,  1900,  respondent  (Handley) 
brought  suit  against  appellant  (Sprinkle)  up- 
on two  causes  of  action,  viz.:  (1)  An  action 
for  damages  for  the  breach  of  a  contract  for 
the  care  and  running  of  a  certain  band  of 
sheep.  In  connection  with  this  cause  of  ac- 
tion plaintiff  alleges  that  at  the  date  of  the 
making  of  the  contract  alleged,  plaintiff  and 
wife  executed  and  delivered  to  defendant 
their  promissory  note  for  $1,9<X),  and  also 
executed  and  delivered  a  chattel  mortgage 
securing  payment  of  the  same,  but  that  the 
said  note  and  mortgage  were  solely  for  the 
purpose  of  securing  future  advances  of  mon- 
ey to  defray  the  expenses  of  running  the 
sheep  under  the  alleged  contract  (2)  An  ac- 
tion on  account  for  the  value  of  goods,  wares, 
and  merchandise  sold  and  delivered  to  the 
defendant  The  defendant  answered  the  first 
cause  of  action  by  a  general  denial  of  all 
the  allegations  of  the  complaint,  and  by  af- 
firmative allegations  setting  up  the  existence 
of  a  contract  with  plaintiff  for  running  a 

band  of  sheep  from  the day  of  August, 

1899,  for  one  year,  setting  up  the  terms  of  the 
contract  among  which  was  an  agreement 
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on  bis  (defendant's)  part  to  furnish  all  mon- 
ey necessary  to  pay  tbe  expenses  of  running 
the  sheep  during  the  year,  which  was  to  be 
returned  to  him  on  final  settlement;  that 
platntltf  took  possession  of  the  sheep  under 
tills  contract  In  August,  1809;  that  on  June 
2(i.  1900,  plaintiff's  demands  for  money  be- 
came so  unreasonable  that  defendant  de- 
manded a  settlement  of  all  their  accounts^ 
which  was  then  and  there  had,  and,  after 
giving  plaintiff  all  the  compensation  to  which 
he  was  entitled  under  the  contract,  plalutlfC 
was  found  to  owe  defendant  the  sum  of  $1,- 
900,  whereupon  plaintiff  and  bis  wife  gave 
defendant  their  promissory  note  for  this 
amount,  secured  by  a  chattel  mortgage,  a 
copy  of  which  is  attached  to  the  answer. 
The  defendant  further  alleged  that  he  was 
the  sole  holder  and  owner  of  the  note  and 
mortgage,  and  that  no  part  had  been  paid, 
except  the  amount  specified  in  his  answer  to 
the  second  cause  of  action.  In  his  answer 
to  the  second  cause  of  action  he  admits  pur- 
chasing the  articles,  mentioned  In  paragraphs 
1  and  2,  of  the  plaintiff,  at  the  prices  stated; 
denies  all  the  other  allegations  of  the  second 
cause  of  action.  He  then  sets  forth  by  way 
of  affirmative  matter  the  same  facts  as  al- 
leged affirmatively  in  his  answer  to  the  first 
canse  of  action,  with  the  additional  allega- 
tion that  the  sum  total  value  of  the  mer- 
chandise admitted  to  have  been  purchased 
from  plaintiff,  as  stated  in  his  answer,  was 
credited  on  the  note  above  referred  to  by 
the  agreement  of  the  parties.  To  this  an- 
swer plaintiff  replied  by  way  of  general  de- 
nial. 

On  June  17,  1901,  plaintiff  instituted  an- 
other suit  against  defendant,  by  which  he 
sought  to  have  the  note  and  chattel  mort- 
gage set  up  in  the  pleadings  In  the  prior 
suit  canceled,  and  to  have  plaintiff  enjoined 
from  taking  possession  of  the  mortgaged 
property,  and  from  transferring  or  disposing 
of  tbe  note.  Cancellation  was  asked  for  on 
the  ground  of  fraud  on  part  of  the  defendant 
in  obtaining  the  note  and  mortgage.  (Fur- 
ther reference  to  this  complaint  will  herein- 
after be  made.)  To  this  complaint  defend- 
ant answered,  admitting  that  prior  to  June 
28,  1900,  the  plaintiff  was  running  a  band 
of  sheep  as  lessee,  which  sheep  were  owned 
by  defendant  as  lessor;  admits  the  execu- 
tion and  delivery  of  the  note  and  mortgage, 
and  that  he  is  in  the  possession  thereof.  He 
then  denies  "each  and  every  allegation  of 
the  complaint  not  hereinbefore  specifically  ad- 
mitted." 

When  the  cases  above  mentioned  came  on 
for  trial,  the  defendant  moved  the  court  for 
a  consolidation  of  the  suits,  "in  accordance 
with  section  1894,  Code  of  Civil  Procedure." 
This  motion  was  sustained,  over  the  objec- 
tion of  plaintiff,  and  the  cases  were  consoli- 
dated. The  record  does  not  show  the  order 
of  the  court  made  upon  such  consolidation. 
The  snitfl  were  tried  together  before  a  Jury, 
which  rendered  separate  general  verdicts  In 


favor  of  plaintiff  in  each  original  suit  In 
addition  to  their  general  verdicts,  the  Jury 
made  six  special  findings  in  plalntifTs  favor, 
two  of  which  were  applicable  to  the  suit  at 
law,  and  four  to  the  suit  In  equity. 

On  the  day  after  the  rendition  of  these 
verdicts,  the  clerk  of  the  coiu't  entered  Judg- 
ment in  each  original  suit,  In  accordance 
with  the  general  verdicts  of  the  Jury.  In 
the  suit  at  law  the  Judgment  was  for  the 
sum  of  $r»00  (the  amount  of  damages  found 
by  the  Jury  for  plaintiff),  and  $217  costs  of 
suit.  In  tlie  action  in  equity  the  Judgment 
is  In  the  following  form:  "Wherefore,  by  vir- 
tue of  the  law,  and  by  reason  of  the  prem- 
ises aforesaid,  it  la  ordered,  adjudged,  and 
decreed  that  the  said  plaintiff  do  have  and 
recover   from   said  defendant  the   sum   of 

dollars,  with  Interest  thereon  at  the 

rate  of  eight  per  cent,  per  annum  from  the 
date  hereof  till  paid,  together  with  said  plain- 
tiff's costs  and  disbursements  incurred  in 
this  action,  amounting  to  the  sum  of  nine 
dollars  and  fifty  cents  ($9.50)." 

On  the  same  day  the  verdicts  were  ren- 
dered, plalntifTs  counsel  moved  the  court  in 
the  equity  suit  to  adopt  the  findings  and 
verdicts  of  the  Jury,  and  render  a  decree  as 
prayed  for  In  the  complaint.  On  September 
28th  defendant's  attorney  moved  the  court 
to  reject  each  of  the  findings  in  both  cases 
for  certain  reasons  stated  In  the  motion.  On 
December  11th  the  court  adopted  the  findings 
of  the  Jury,  and  rendered  a  decree  In  the 
equity  suit  against  defendant,  as  prayed  for 
in  the  complaint,  and  entered  a  Judgment 
against  defendant  for  $226.50  for  costs. 

Two  important  questions  are  presented  for 
determination  upon  the  record  in  these  ap- 
peals, ^iz.:  What  is  the  practice  after  the 
consolidation  of  suits,  under  section  1894, 
supra;   and  was  such  practice  followed? 

This  section  is  as  follows:  "Whenever  two 
or  more  actions  are  pending  at  one  time  be- 
tween the  same  parties  and  In  the  same 
court,  upon  causes  of  action  which  might 
have  been  Joined,  the  court  may  order  the 
actions  to  be  consolidated."  It  is  apparent 
that  the  purpose  of  this  provision  Is  to  com- 
pel a  party  having  different  causes  of  action 
against  another,  which  might  be  Joined  in 
one  suit,  to  Include  such  causes  of  action  in 
one  suit,  so  as  not  to  vex  the  defendant  with 
several  suits  and  place  the  burden  of  extra 
costs  upon  him.  The  consolidation  of  actions 
under  this  statute  must  be  distinguished 
from  what  has  been  known  for  many  years 
as  the  "consolidation  rule,"  which  was  first 
devised  and  established  by  Lord  Mansfield. 
Under  that  rule,  where  many  cases  were 
pending  between  the  same  parties  in  which 
the  same  issues  were  involved,  one  case  was 
tried,  and  all  proceedings  in  the  other  cases 
were  stayed  until  after  such  trial.  It  must 
also  be  distinguished  from  the,  old  practice 
in  equity  of  consolidating  equity  cases.  Un- 
der such  practice,  each  case  was  decided 
iHpou  its  own  pleadings  and  evidence.    The 
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coiisolldatlon  in  equity  cases  under  this  prac- 
tice was  practically  consolidating  them  for 
the  purpose  of  trial  alone.  In  onr  Judgment, 
the  consolidation  of  actions  under  our  statute 
merges  all  the  actions  consolidated  into  one 
suit.  There  may  be  many  causes  of  action, 
but  the  etfect  of  consolidation  Is  to  Join  them 
all  in  one  suit  If  this  is  true,  there  can  be 
but  one  Judgment  in  the  consolidated  suit, 
and  this  judgment  must  settle  all  the  Issues 
involved.  All  the  suits  cousolidated  are 
ended  aa  separate  suits,  and  exist  there- 
after only  as  parts,  respectively,  of  the  con- 
solidated suit  Where  an  order  of  consoli- 
dation is  made,  the  court  should  require  the 
pleadings  to  be  reconstructed  as  In  one  suit, 
if  necessary,  and  should  determine  what 
costs,  if  any,  should  be  charged  to  either 
party  in  the  original  suits.  All  costs  In  the 
consolidated  suit  accrue  only  after  the  con- 
solidation. If  the  pleadings  are  ordered  re- 
formed, the  complaint  in  the  consolidated 
suit  should  state  all  of  plaintiff's  causes  of 
action  against  the  defendant  as  alleged  in 
each  of  the  suits  consolidated,  and  the  an- 
swer of  the  defendant  should  present  all  is- 
sues which  he  has  raised  in  such  suits.  The 
complaint  in  the  consolidated  suit  should  be 
the  same  as  if  the  plaintiff  had  Joined  all 
causes  of  action  alleged  in  the  original  suits 
in  one  action.  Of  course,  on  the  trial,  several 
findings  may  be  had  upon  the  several  causes 
of  action  stated  in  the  pleadings,  and  if  legal 
and  equitable  actions  are  consolidated  they 
may  be  tried  in  the  same  manner  as  though 
such  causes  had  been  Joined  in  the  same 
complaint  In  this  case,  although  the  origi- 
nal suits  were  consolidated  in  accordance 
with  the  statute,  and  were  tried  aa  one,  yet 
separate  final  Judgments  were  entered  in 
each  original  suit.  In  fact,  the  record  dis- 
closes the  entry  of  three  separate  Judgments 
— one  In  each  original  suit — entered  by  the 
clerk  upon  the  verdicts,  and  a  decree  by  the 
court  In  the  equitable  suit  It  also  appears 
that  the  clerk  entered  as  costs  against  de- 
fendant In  the  judgments  in  the  two  original 
suits  the  sum  of  $226.50,  and  that  the  court 
included  the  same  amount  as  costs  In  the 
decree  in  the  equitable  suit. 

There  is  a  great  dearth  of  decisions  upon 
the  points  above  decided,  but  we  have  gath- 
ered our  conclusion  from  the  examination  of 
all  sources  at  our  command.  It  is  apparent 
from  the  record  that  plaintiff  recovered  dupli- 
cate Judgments  for  the  same  costs,  when  he 
was  only  entitled  to  single  costs,  which 
should  be  given  In  a  judgment  in  the  con- 
solidated suit.  We  cannot  consider  upon 
these  appeals  the  question  as  to  whether  or 
not  the  consolidation  was  proper  under  the 
statute,  for  the  reason  that  appellant  him- 
self caused  the  consolidation  to  be  made. 
The  legality  of  the  consolidation  of  actions 
will  not  be  reviewed  by  this  court  unless 
excepted  to  at  the  time  and  brought  to  this 
court  by  the  party  excepting.  Appellant 
could  not  take  such  exception,  having  caused 


the  consolidation  to  be  made,  and  upon  these 
appeals  we  cannot  consider  any  exceptions 
of  respondent  If,  aside  from  the  question  of 
costs,  the  Judgments  rendered  were  warrant- 
ed by  the  pleadings  and  proofs,  this  court 
would  have  the  power  to  order  them  to  be 
modified  as  to  costs,  and,  as  modlQed,  af- 
firmed; but  we  are  satisfied  that  the  court 
erred  in  entering  the  decree  in  the  equitable 
suit,  and  therefore  the  Judgments  must  l>e 
reversed. 

Appellant  insists  that  the  complaint  in  the 
tMiuitable  suit  does  not  state  facts  sufilcient 
to  constitute  a  cause  of  action,  or  to  entitle 
respondent  to  the  cancellation  of  the  note  and 
mortgage.  If  this  position  is  well  taken,  the 
court  below  erred  In  rendering  the  decree. 
The  equitable  suit,  as  before  stated,  was  for 
the  primary  purpose  of  having  the  note  and 
mortgage  surrendered  for  cancellation;  In- 
junctions were  asked  as  incidental  to  this  re- 
lief. The  cancellation  was  demanded  upon 
allegations  which  are,  briefly,  in  substance  as 
follows:  That  plaintiff  was  in  possession  of 
certain  sheep  belonging  to  defendant  under 
a  contract  to  care  for  and  run  the  same;  that 
by  the  terms  of  this  contract  the  parties 
thereto  were  to  bear  "certain  expenses  con- 
nected with  the  running  of  said  sheep";  that 
defendant  fraudulently  represented  to  plain- 
tiff that  It  would  be  necessary  for  plaintiff  to 
"execute  a  chattel  mortgage  on  his  property 
In  order  that  moneys  might  be  procured  to 
defray  the  expense  of  running  said  sheep  for 
the  year  beginning  on  said  June  28,  1900"; 
that  "by  said  representations  the  defendant 
fraudulently  Induced  the  plaintiff  to  execute 
a  note  and  chattel  mortgage,  and  the  plain- 
tiff, relying  upon  such  fraudulent  representa- 
tions," executed  and  delivered  the  note  and 
mortgage  In  question;  that,  at  the  time  the 
note  and  mortgage  were  given,  plaintiff  was 
not  Indebted  to  defendant  in  any  sum;  that 
"it  was  then  and  there  understood  and  agreed 
that  the  defendant  would  from  time  to  time 
advance  to  the  plaintiff  the  moneys  necessary 
to  defray  the  expenses  in  running  the  sheep, 
to  the  amount  of  ?1,900  or  over";  tliat  Im- 
mediately after  the  execution  of  the  note  and 
mortgage,  defendant  violated  the  contract  for 
running  the  sheep,  and  "then  and  there  took 
possession  of  all  said  sheep  and  removed 
them,"  and  has  kept  them  ever  since,  and  re- 
fused to  allow  plaintiff  to  run  or  care  for 
them  or  exercise  any  control  over  them, 
"without  any  fault  of  plaintiff,  and  against 
his  will  and  consent";  that  "there  was  no 
consideration  whatever  for  the  execution  or 
delivery  of  the  said  promissory  note  or  chat- 
tel mortgage,"  and  that  "the  defendant  never 
advanced  any  sums  of  money  whatever  to  the 
plaintiff  on  account  of  said  promissory  note 
or  mortgage."  These  are  all  the  allegations 
of  the  complaint  upon  the  cause  of  action  for 
cancellation;  all  the  others  have  reference  to 
the  issuance  of  Injunctions.  It  is  perceived 
that  there  is  no  allegation  of  the  insolvency 
of  the  defendant;  no  allegation  that  plaintiff 
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did  not  have  an  adequate  remedy  at  law, 
and  no  allegation  tbat  defendant  threatened 
to  dispose  of  tlie  note  before  maturity  to  a 
bona  fide  purchaser,  but,  on  the  contrary,  the 
allegation  "that  the  defendant  baa  the  pos- 
session of  said  promissory  note,  and  refuses  to 
deliver  the  same  to  plaintiff."    It  Is  very 
plain  that  there  is  no  allegation  of  any  fraud- 
ulent act  or  conduct  on  the  part  of  defendant 
sufficient  to  warrant  the  court  In  canceling 
the  note  and  mortgage.    The  most  that  can 
be  Bald  of  the  allegations  is  that  plaintiff 
I'lalms  and  alleges  failure  of  the  consideration 
of  the  note.    The  consideration  alleged  was 
the  adrancement  of  money  from  time  to  time 
under  a  certain  contract,  that  defendant  vio- 
lated the  said  contract  and  refused  to  carry 
out  the  same,  and  that  he  did  not  advance 
tbe  defendant  any  money.    This  Is  simply  an 
allegation  of  the  making  of  a  contract  by  tbe 
defendant,  and  the  breach  thereof,  for  which 
tbe  defendant  was  liable  to  tbe  plaintiff  In 
damages.    The  facts  alleged  in  the  complaint 
as  above  recited  would  simply  furnish  the  de- 
fendant a  defense  to  an  action  on  the  note 
by  the  defendant  and  for  a  foreclosure  of  the 
mortgage.     If  the  property  should  have  been 
seized  under  the  chattel  mortgage,  plaintiff 
would  have  had  a  right,  under  such  facts,  to 
maintain  an  action  of  claim  and  delivery  for 
their  possession,  or  an  action  In  conversion 
for  tbelr  value.    There  having  been  an  ade- 
quate remedy  at  law  against  the  note  and 
mortgage  In  the  hands  of  defendant,  equity 
cannot  Intervene  for  tbe  cancellation  of  said 
instruments.    The  remedy  of  plaintiff   was 
either  an  action  against  the  defendant  for 
damages  for  a  breach  of  his  contract,  or  a  de- 
fense to  any  suit  which  the  defendant  might 
bring  on  said  note  or  mortgage.    It  may  be 
claimed  that  the  note  was  not  yet  due,  and 
was  negotiable.    If  the  plaintiff  had  alleged 
In   his   complaint   that   the   defendant   was 
about  to  sell  or  dispose  of  the  note  to  a  bona 
fide  purchaser,  which  would  cut  off  his  de- 
fense to  the  note  In  a  suit  by  defendant,  there 
might  have  been  some  merit  in  the  fact  that 
tbe  note  was  negotiable  and  not  yet  due,  but 
not  a  solitary  allegation  tending  even  to  show 
such  facts  was  made  In  the  complaint    We 
are  of  the  opinion  that  the  complaint  In  the 
equity  action  did  not  state  facts  sufficient  to 
entitle  the  plaintiff  to  the  relief  demanded, 
and  therefore  that  the  decree  entered  In  said 
action  by  the  court  was  erroneous. 

As  above  stated,  the  consolidated  suit  was 
simply  one  suit  and  only  one  judgment  could 
be  entered  therein.  The  fact  that  the  decree 
In  the  equity  suit  was  entered  erroneously  Is 
sufficient  to  reverse  all  judgments  appealed 
from  and  direct  a  new  trial.  It  therefore  be- 
comes unimportant  to  consider  the  questions 
as  to  whether  the  statement  on  motion  for  a 
new  trial  In  tbe  suit  at  law  was  settled  In 
time,  or  whether  the  court  erred  In  refusing 
the  nonsuit  to  plaintiff's  first  cause  of  action 
in  tbe  suit  at  law,  or  whether  the  court  erred 
In  overruling  tbe  defendant's  motion  for  a 


new  trial  In  the  equity  suit,  or  whether  we 
have  a  right  to  consider  the  sufficiency  of  the 
evidence  where  the  record  does  not  disclose 
that  It  contains  all  the  evidence.  We  remark, 
however,  that,  under  the  statute  providing 
for  the  settlement  of  statements  and  bills  of 
exceptions.  It  Is  the  duty  of  the  court  settling 
the  same  to  cut  out  all  Immaterial  evidence, 
so  that  if  the  bill  of  exceptions  or  statement 
appears  to  contain  all  material  evidence,  or 
the  substance  thereof,  given  on  the  trial  of 
the  case — referring  to  the  points  brought  be- 
fore this  court  for  review — ^we  have  full  pow- 
er and  authority  to  consider  the  Insufficiency 
of  the  evidence.  If  properly  specified. 

We  advise  that  the  Judgments  appealed 
from  be  reversed,  and  the  cause  remanded 
with  Instructions  to  the  district  court  that  It 
first  determine  whether  the  two  original  suits 
can  be  consolidated  under  the  statute,  and,  if 
it  Is  of  the  opinion  that  they  cannot  be  con- 
solidated, to  set  aside  the  order  of  consolida- 
tion as  now  made,  and  require  the  actions  to 
be  tried  separately.  If  tbe  court  below  Is  of 
the  opinion  that  the  original  suits  can  be  con- 
solidated, we  advise  that  It  try  the  consoli- 
dated suits  as  a  single  suit — hearing  the  equi- 
table suit  first  and  then  the  action  at  law — 
and  enter  a  single  judgment  settling  all  the 
controversies  Involved. 

POORMAN  and  CALLAWAY,  CC.,  con- 
cur. 

PER  CCRIAM.  For  the  reasons  stated  In 
the  foregoing  opinion,  the  judgments  are  re- 
versed, a^d  the  cause  Is  remanded  with  in- 
structions to  the  court  below  that  It  first  de- 
termine whether  the  two  original  suits  can 
be  consolidated  under  tbe  statute,  and,  if  It  is 
of  the  opinion  that  they  cannot  be  consoli- 
dated, to  set  aside  the  order  of  consolidation 
as  now  made,  and  require  the  actions  to  be 
tried  separately.  If  tbe  court  below  is  of  the 
opinion  that  the  original  suits  can  be  consoli- 
dated, we  advise  that  It  try  the  consolidated 
suits  as  a  single  suit  consisting  of  varlons 
causes  of  action — hearing  the  equitable  suit 
first  and  then  the  action  at  law — ^and  enter  a 
single  judgment  settling  all  tbe  controversies 
involved. 

BRANTLT,  C.  J.,  not  having  heard  the  ar- 
gument takes  no  part  in  this  decision 


STATE  ex  rel.  CHENOWETH  v.  ACTON. 
(Supreme  Court  of  Montana.    June  27, 1004.) 

COUNTY    SCHOOL    SUPEBINTENDENT8 — VACAN- 
CIES— TIE  VOTE— QUALIFICATIONS — 
STATITTES— V  ALI DIT  Y. 

1.  Const,  art.  10,  f  5,  provides  for  the  election 
of  county  school  superintendents,  and  declarCK 
that  persons  elected  to  such  office  shall  hold 
the  same  for  the  term  of  two  years,  and  until 
their  snccessors  are  elected  and  qunlified,  and 
that  vacancies  in  such  office  shall  be  filled  by  a)>- 
pointment  by  the  board  of  county  ooramissioii- 
ers ;   the  appointee  to  bold  office  until  the  next 
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general  election.  Pol.  Code,  {  1101,  declares 
that  an  office  becomes  vacant  on  the  happening 
of  certain  specified  events,  none  of  which  relate 
to  the  contingency  of  a  tie  vote.  Held  that, 
where  there  was  a  tie  vote  on  an  election  for 
school  superintendent  of  a  countv,  such  vote  did 
not  render  the  ofiSce  vacant;  the  previous  in- 
cuml>ent  being  entitled  to  hold  the  same  until  a 
superintendent  was  regularly  elected. 

2.  Pol.  Code,  i  1171,  providing  that  in  case 
of  a  tie  vote  for  a  county  officer,  except  coun- 
ty commissioner,  the  county  commissioners  shall 
appoint  some  eligible  person  to  fill  the  office,  as 
in  case  of  other  vacancies  in  such  office,  in  so 
far  as  it  relates  to  officers  named  in  Const,  art. 
10,  i  5,  providing  that  such  officers  shall  hold 
their  offices  for  two  years,  and  until  their  suc- 
cessors are  elected  and  qualified,  is  invalid,  ajsi 
in  contravention  of  such  section. 

3.  Pol.  Code,  I  1744,  declaring  that  no  per- 
son shall  be  qualified  for  the  office  of  county 
superintendent  of  schools  unless  he  or  she  holds 
a  certificate  of  the  highest  county  grade,  and 
is  a  citizen  of  the  United  States,  etc.,  applies 
to  men  and  women  alilce. 

4.  Const,  art.  9,  {  10,  declares  that  women 
sliall  be  eligible  to  hold  the  office  of  county  su- 
perintendent of  schools,  and  shall  have  the 
right  to  vote  at  school  elections.  Section  11 
provides  that  any  person  qualified  to  vote  at 
general  elections  and  for  state  officers  shall 
be  eligible  to  any  office  therein,  except  as  other- 
wise provided  in  the  Constitution,  and  subject 
to  such  additional  qualifications  as  may  be  pre- 
scribed by  the  Legislature  for  city  o^ces  and 
"offices  hereafter  created."  Section  2  declares 
that  a  voter  shall  be  a  citizen  of  the  United 
States,  and  shall  have  had  a  certain  residence 
in  the  state,  town,  and  precinct  in  which  he 
offers  to  vote.  Held  that,  the  office  of  county 
superintendent  of  schools  being  an  office  created 
by  the  Constitution,  it  was  incompetent  for 
the  Legislature  to  prescribe  by  Pol.  Code,  { 
1744,  as  an  additional  qualification  to  those 
prescribed  by  the  Constitution,  that  an  as- 
pirant to  such  office  should  be  the  holder  of  a 
teacher's  certificate  of  the  highest  county  grade. 

Commissioners'  Opinion.  Appeal  from  Dis- 
trict Court,  Teton  County;  D.  F.  Smith, 
Judge. 

Action  by  the  state,  on  relation  of  Fannie 
E.  Chenoweth,  against  Setiecca  Acton.  From 
a  decree  in  favor  of  plaintiff,  defendant  ap- 
peals.   Affirmed. 

Jas.  W.  Freeman,  for  appellant  Geo.  H. 
Stanton,  for  respondent. 

CALLAWAY,  C.  This  action  was  brought 
by  the  state  of  Montana,  on  the  relation  of 
Fannie  E.  Cbenowetb,  against  Rebecca  Ac- 
ton, to  try  title  to  the  office  of  county  super- 
intendent of  schools  for  Teton  county;  tlie 
relator  claiming  that  tbe  defendant  bad  in- 
truded into  and  usurped  the  office,  and  ask- 
ing that  she  be  ousted  and  excluded  there- 
from. The  defendant  answered,  denying 
the  material  allegations  of  the  complaint; 
pleaded  affirmatively  her  own  right  to  the  of- 
fice, and  the  relator's  lack  of  right  and  in- 
eligibility thereto;  and  prayed  that  she  (the 
defendant)  be  decreed  entitled  thereto.  The 
relator,  Chenoweth,  was  elected  at  the  gen- 
eral election  In  the  year  1900,  and  within 
the  time  allowed  by  law  qualified  and  enter- 
ed upon  her  office,  which  she  has  continued 
to  hold  ever  since.  At  the  general  election 
held  in  the  year  1902  the  defendant,  Acton, 


and  one  Brown  were  opposing  candidates  for 
tbe  office.  Both  received  an  equal  number 
of  votes  therefor.  There  being  no  election, 
the  county  coramlssioners  of  Teton  county 
appointed  tbe  defendant  to  tbe  office,  where- 
upon she  assumed  to  qualify  and  discharge 
the  duties  thereof.  The  lower  court  ren- 
dered a  Judgment  for  relator.  Defendant 
moved  for  a  new  trial,  which  was  denied, 
whereupon  she  appealed  from  the  Judgment 
and  the  order  denying  her  a  new  trial. 

The  first  question  presented  Is,  was  there 
a  vacancy  when  the  county  commissioners 
made  the  order  appointing  the  defendant? 
One  of  the  provisions  of  section  5,  art.  16, 
of  the  Constitution,  is  that  there  shall  be 
elected  in  each  county  one  county  super- 
intendent of  schools.  It  also  declares:  "Per- 
sons elected  to  the  different  offices  named 
In  this  section  shall  hold  their  respective 
offices  for  the  term  of  two  years,  and  until 
their  successors  are  elected  and  qualified. 
Vacancies  in  all  county,  township  and  pre- 
cinct offices,  except  that  of  county  commis- 
sioners, shall  be  filled  by  appointment  by  tbe 
board  of  county  commissioners,  and  the  ap- 
pointee shall  hold  his  office  until  the  next 
general  election."  Section  1101  of  the  Po- 
litical Code  provides  that  an  office  becomes 
vacant  on  the  happening  of  certain  events 
therein  enumerated,  neither  of  which  relates 
to  the  contingency  of  a  tie  vote.  In  con- 
struing a  section  identical  with  1101,  supra, 
the  court  said  to  Rosborough  v.  Boardman, 
67  Cal.  lie,  7  Pac.  201:  "An  office  becomes 
vacant  on  tbe  happening  of  any  of  the  events 
enumerated  to  section  996  of  the  Political 
Code,  among  which  tbe  event  relied  on  In  this 
case  Is  not  mentioned.  The  enumeration  In 
the  statute  must  be  held  to  be  exclusive." 
Citing  People  v.  Tilton,  37  Cal.  621;  Stratton 
V.  Oulton,  28  Cal.  45;  and  People  v.  Bissell. 
49  Cal.  411.  "The  word  'vacancy,'  as  applied 
to  an  office,  has  no  technical  meaning.  An 
office  is  not  vacant  bo  long  as  it  is  supplied.  In 
the  manner  provided  by  the  Constitution  or 
law,  with  an  Incumbent  who  is  legally  quali- 
fied to  exercise  the  powers  and  perform  tbe 
duties  which  pertain  to  It;  and,  conversely, 
it  is  vacant,  in  the  eye  of  the  law,  whenever 
it  is  unoccupied  by  a  legally  qualified  incum- 
bent, who  has  a  lawful  right  to  continue 
therein  until  the  happening  of  some  future 
event  Stocking  v.  State,  7  Ind.  326;  Col- 
lins V.  State,  8  Ind.  344;  Akers  v.  State.  8 
Ind.  484;  State  v.  Bemenderfer,  96  Ind.  374; 
Gosman  v.  State,  supra  [106  Ind.  203,  6  X. 
E.  349];  Butler  v.  State,  20  Ind.  169;  People 
V.  Tilton,  37  Cal.  614;  State  v.  Lusk,  18  Mo. 
333;  Commonwealth  v.  Hanley,  9  Pa.  613." 
State  V.  Harrison,  113  Ind.  434,  10  N.  E.  384, 
3  Am.  St.  Rep.  003. 

In  appointing  the  defendant,  tbe  county 
commissioners  assumed  to  act  under  the  pro- 
visions of  section  1171,  Pol.  Code,  which 
reads.  In  part,  as  follows:  "In  case  of  a  tie 
vote  for  clerk  of  the  district  court  county  at- 
torney, or  for  any  county  officer  except  coun- 
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ty  commissioner,  and  for  any  township  offi- 
cer, the  board  of  county  commissioners  must 
Appoint  some  eligible  person,  as  In  case  of 
other  vacancies  in  such  offices;  and  In  case 
of  a  tie  vote  for  county  commissioner,  the 
district  Judge  of  the  county  must  appoint 
an  eligible  person  to  fill  the  office,  as  In  other 
cases  of  vacancy."  Section  1171  does  not  in 
terms  declare  that  a  vacancy  In  office  shall 
(K-cur  when  there  has  been  no  election  to  the 
office  by  reason  of  a  tie  vote.  Section  1101, 
as  we  have  seen,  defines  "vacancies,"  and  Is 
exclusive.  But  in  view  of  the  constitutional 
provision  it  would  not  make  any  difference  if 
tlie  Legislature  h&d  provided  that  a  failure  of 
election  by  reason  of  a  tie  vote  should  cause  a 
vacancy  at  the  expiration  of  the  two  years 
for  which  the  county  officers  are  elected,  for, 
by  the  terms  of  the  Constitution,  they  "shall 
bold  their  offices  for  the  term  of  two  years, 
and  until  their  successors  are  elected  and 
qualified."  Const,  art.  16,  i  5.  Under  this 
section,  it  is  dear  that  the  relator  in  this 
case  was  entitled  to  hold  her  office  for  the 
term  of  two  years,  and  It  Is  equally  clear 
that  she  is  entitled  to  hold  it  until  her  suc- 
cessor is  elected  and  qualified.  Indeed,  it  Is 
not  only  her  right,  but  it  is  her  duty,  to  do 
so.  Stote  ex  rel.  Thayer  v.  Boyd,  31  Neb.  682, 
48  N.  W.  739,  51  X.  W.  602;  People  v.  Hardy 
(Utah)  29  Pac.  1118. 

Under  the  provision  of  the  Constitution 
which  we  are  considering,  the  right  of  a  duly 
elected  and  qualified  officer  to  hold  bis  office 
until  his  successor  Is  elected  and  qualified 
is  as  much  a  part  of  his  term  as  are  the  two 
years  specifically  mentioned.  People  v. 
Green,  1  Idaho,  233.  In  Klmberlln  v.  State, 
130  Ind.  120,  29  N.  E.  773,  14  L.  R.  A.  858, 
30  Am.  St.  Rep.  208,  the  court  said:  "The 
adjudicated  cases  seem  to  be  harmonious  lu 
holding  that,  where  one  Is  lawfully  in  the 
possession  of  an  office  under  a  constitutional 
or  statutory  provision  to  the  effect  that  he 
shall  hold  nntil  his  successor  is  elected  and 
qualified,  his  right  to  hold  over  continues 
until  a  qualified  successor  has  been  elected 
by  the  same  electoral  body  as  that  to  which 
soch  incumbent  owes  his  election,  or  which 
by  law  Is  entitled  to  elect  a  successor.  Gos- 
man  v.  State,  106  Ind.  203  [6  N.  B.  349];  State 
V.  Lusk,  18  Mo.  333;  People  v.  Tilton,  37 
Cal.  614;  Ex.  parte  Lawborue,  18  Grat.  85; 
Johnson  v.  Mann,  77  Va.  265;  State  v.  Jen- 
kins. 43  Mo.  261;  State  v.  Harrison,  113  Ind. 
434  [16  N.  E.  384],  3  Am.  St.  Rep.  603." 

All  elections  by  the  people  shall  t>e  by 
ballot    Const  art.  9,  (  1. 

The  policy  of  the  provision  that  certain 
elective  officers  shall  hold  their  offices  until 
their  successors  are  elected  and  qualified 
rests  upon  the  theory,  that  lu  case  the  elec- 
toral body  falls  to  discharge  its  functions, 
it  is  wiser  and  more  prudent  to  authorize 
the  Incumbent  to  hold  over  rather  than  that 
a  vacancy  should  occur,  to  be  filled  by  the 
appointing  power.  State  v.  Harrison,  113 
Ind.  434.  16  N.  B.  884,  3  Am.  St  Rep.  663.    It 


is  significant  that  section  6  of  article  16, 
supra,  provides  that  an  elective  officer  shall 
hold  until  bis  successor  is  elected  and  quali- 
fied, while  one  appointed  to  fill  a  vacancy 
holds  only  until  the  next  general  election. 
The  Constitution  recognizes  that  vacancies 
will  Inevitably  occur,  and  provides  bow  they 
shall  be  filled.  What  are  vacancies,  within 
the  meaning  of  the  constitutional  words,  is 
not  clear.  It  was,  of  course,  not  necessary 
to  provide  expressly  that  vacancies  may  oc- 
cur through  the  processes  of  nature.  It 
was  contemplated  that  vacancies  might  oc- 
cur I>ecau8e  of  misconduct  or  malfeasance  in 
office.  For  such  causes  all  officers  not  liable 
to  impeachment  shall  be  subject  to  removal 
in  such  manner  as  may  be  provided  by  law. 
Const  art.  5,  i  18.  But  whatever  may  or 
not  be  vacancies,  it  is  plain  that  there  was 
none  In  the  office  of  county  superintendent 
of  schools  for  Teton  county  when  the  coun- 
ty commissioners  attempted  to  appoint  the 
defendant  to  succeed  the  relator.  People  v. 
Lord,  9  Mich.  227;  Lawrence  v.  Hanley,  84 
Mich.  399,  47  N.  W.  753 ;  State  ex  rel.  Ever- 
ding  V.  Simon,  20  Or.  365,  26  Pac.  170 ;  Eddy 
V.  Kincaid,  28  Or.  537,  41  Pac.  166,  655;  State 
ex  rel.  Henderson  v.  Burdlck,  4  Wyo.  272, 
33  Pac.  125,  24  L.  R.  A.  266;  People  v.  Os- 
borne, 7  Colo.  605,  4  Pac.  1074;  People  v. 
Whitman,  10  Cal.  38;  People  v.  Tilton,  37 
Cal.  614;  People  v.  Hammond,  66  Cal.  654, 
6  Pac.  741 ;  People  v.  Edwards,  93  Cal.  IBS, 
28  Pac.  831 ;  State  v.  Boucher,  3  N.  D.  389, 
66  N.  W.  142,  21  L.  R.  A.  539. 

The  case  of  Adams  v.  Doyle  (Cal.)  73  Pac. 
582,  Is  Inapplicable  to  the  one  at  bar. 

It  may  not  be  amiss  to  say  that  the  In- 
validity of  section  1171,  Pol.  Code,  becomes 
more  apparent  when  It  Is  analyzed  with  ref- 
erence to  other  constitutional  provisions. 
See  sections  1,  2,  art  7;  section  9,  art  8; 
section  4,  art.  16. 

We  now  come  to  the  second  point  In  the 
case.  It  is  asserted  that  relator  is  not  eligi- 
ble to  hold  the  office  of  county  superintend- 
ent of  schools,  because  when  she  was  elect- 
ed she  did  not  possess  the  qualifications  re- 
quired by  the  statute,  in  this:  She  was  the 
bolder  of  only  a  second-grade  certificate, 
whereas  the  statute  prescribes  that  "no  per- 
son shall  be  deemed  legally  qualified  for 
the  office  of  county  superintendent  unless 
he  or  she  holds  a  certificate  of  the  highest 
county  grade,  is  a  Citizen  of  the  United 
States,  has  re.slded  one  year  next  preceding 
the  election  in  this  state,  and  one  year  in 
the  county  in  which  he  is  a  candidate,  and 
has  bad  twelve  mouths'  successful  experience 
in  teaching  in  the  public  schools  of  this  state. 
♦  •  *  "  Pol.  Code,  i  1744.  This  section  ap- 
plies to  men  and  women  alike,  and  this 
fact  must  be  borne  in  mind.  Section  2,  art 
9,  of  the  Constitution,  declares  that  "every 
male  person  of  the  age  of  twenty  one  years 
or  over,  possessing  the  following  qualifica- 
tions, shall  be  entitled  to  vote  at  all  general 
elections  and  for  all  officers  that  now  are,  or 
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hereafter  may  be  elective  by  ttae  people  and 
upon  all  questions  wlilcb  may  be  submitted 
to  the  vote  of  the  people:  First,  be  shall 
be  a  citizen  of  the  United  States;  second, 
he  shall  have  resided  in  this  state  one  year 
immediately  preceding  the  election  at  which 
be  offei-s  to  vote,  and  in  the  town,  county  or 
precinct  such  time  as  may  be  prescribed  by 
law."  Section  10  of  article  9  declares: 
"Women  shall  he  eligible  to  hold  the  office  of 
county  superintendent  of  schools  or  any 
school  district  office,  and  shall  have  the  right 
to  vote  at  any  school  district  election."  Sec- 
tion 11  of  article  9  declares:  "Any  person 
qualified  to  vote  at  general  elections  and  for 
state  officers  in  this  state,  shall  be  eligible 
to  any  office  therein  except  as  otherwise  pro- 
vided in  this  Constitution,  and  subject  to 
such  additional  qualifications  as  may  be  pre- 
scribed by  the  Legislative  assembly  for  city 
offices  and  offices  hereafter  created."  An 
examination  of  the  Constitution  discloses 
that  it  prescribes  no  other  qualifications  for 
a  county  superintendent  of  schools  than 
those  provided  for  in  sections  10  and  11; 
that  is,  the  person  must  be  either  a  woman, 
or  a  "person  qualified  to  vote  at  general  elec- 
tions and  for  state  officers  in  this  state." 
Additional  qnallficatlons  are  prescribed  by 
the  Constitution  for  certain  other  officers. 
The  latter  part  of  section  11  cannot  apply, 
because  the  office  of  county  superintendent 
of  schools  Is  a  creation  of  the  Constitution. 
The  Constitution  has  spoken,  and  it  has  pre- 
scribed the  qualifications  required  of  a  county 
superintendent.  The  Legislature  may  not 
supplement  the  constitutional  pronounce- 
ment upon  this  subject.  The  maxim  "ex- 
pressio  unius  est  exciusio  alterius"  applies. 

It  is  earnestly  argued  that  a  person  who 
holds  the  office  of  county  superintendent 
should  be  one  of  learning  and  experience — 
one  possessing  especial  professional  attain- 
ments; that  the  statute  is  salutary  and  in 
accordance  with  the  best  interests  of  the 
public  schools.  All  this  is  doubtless  true, 
but  this  argument  should  be  addressed  to 
the  Legislature,  which  has  the  power  to 
submit  constitutional  amendments  to  the 
people,  and  not  to  a  court.  If  there  be  un- 
wisdom in  the  law,  the  courts  have  not  the 
power  to  correct  it  They  must  declare  the 
law  as  they  find  it.  The  people  have  reserved 
to  themselves  the  right  to  select  their  county 
superintendents  from  women  and  the  general 
body  of  voters.  If  they  desire  to  change  the 
fundamental  law,  the  way  is  open  to  them 
to  do  so  conformably  to  their  will. 

It  follows  that  the  Judgment  and  order 
should  be  affirmed. 

CLAYBBR6,  O.  0.,  and  POORMAN,  C, 
concur. 

PER  CURIAM.  For  the  reasons  stated 
in  the  foregoing  opinion,  the  Judgment  and 
order  are  affirmed. 


MILBURN,  J.  I  concur.  If  It  were  not 
for  the  fact  that  the  defendant  interposed 
a  counterclaim  demanding  ouster  of  the 
plaintiff,  and  if  the  court  had  not  adjudi- 
cated the  defendant's  claim  to  the  office  upon 
her  said  counterclaim,  I  would  not  concur,  but 
would  hold  that  the  action  should  have  been 
dismissed  for  the  reason  that  the  record, 
outside  of  the  complaint  of  plaintiff,  'clearly 
shows  that  plaintiff  never  was  interfered 
with  by  the  defendant  In  the  performance 
of  her  (the  plaintiff's)  duties  as  superintend- 
ent of  schools.  She  swears  iu  her  testimony, 
"I  was  not  interfered  with  by  Miss  Acton  In 
the  conduct  of  my  office  at  all."  Her  cause 
of  action,  if  she  have  any,  is  as  It  appears 
from  the  evidence,  against  the  commission- 
ers and  the  treasurer,  who,  it  is  alleged,  re- 
fused to  recognize  the  plaintiff  or  pay  her. 

HOLLOWAT,  J.,  not  having  heard  the 
argument,  takes  no  part  in  this  decision. 


GLASS  et  al.  v.  BASIN  &  BAT  STATE  MIN. 

CO. 

(Supreme  Court  of  Montana.    June  27, 1904.) 

PI.GADINO— COMPLAINT — CLAIM    AND    DELIVEBT 
— CONVERSION — CONTBACT— BBBACH— 
ACTIONS. 

1.  Plaintiffs  alleged  that,  being  owners  of  cer- 
tain capital  stock  in  defendant  company,  they 
deposited  it  with  the  company,  to  be  sold  by 
deicndant,  and  the  proceeds  used  in  paying  its 
debts,  in  consideration  of  an  agreement  that 
plaintiffs  should  hold  the  offices  of  vice  presi- 
dent, trustee,  and  general  manager  and  treas- 
urer of  the  defendant  until  its  business  should 
be  in  successful  operation ;  that  defendant  vio- 
lated its  agreement,  and  ejected  plainti^  from 
said  offices,  and  had  sold  and  issued  the  stock 
to  others,  and  refused  and  failed  to  deliver 
it  to  the  plaintiffs,  or  to  pay  plaintiffs  the 
value  thereof,  though  requested  to  do  so.  The 
prayer  was  for  recovery  of  the  possession  of 
the  stock,  or  its  value  in  case  delivery  could 
not  be  had.  Held,  that  the  complaint  did  not 
state  a  cause  of  action  in  claim  and  delivery, 
as  the  statement  that  defendant  had  disposed 
of  the  stock  showed  that,  at  the  oommenoement 
of  the  action,  defendant  did  not  wrongfully  re- 
tain possession  of  the  property  from  plaintiffs. 

2.  The  complaint  did  not  state  a  cause  of  ac- 
tion in  conversion,  as  it  did  not  show  a  general 
or  special  ownership  in  the  property  and  a 
right  to  immediate  possession  at  the  time  of  the 
wrongful  taking  by  defendant. 

3.  Plaintiffs  could  not  recover  as  on  a  con- 
tract, as  the  aliened  contract  was  illegal,  nn- 
der  Civ.  Code,  §  431,  requiring  directors  of  the 
corporation  to  be  elected  annually  by  the  stock- 
holders or  members,  and  section  2240,  declaring 
that  unlawful  whidi  is  contrary  to  an  express 
provision  of  the  law. 

4.  Plaintiffs  could  not  recover  as  on  a  disaf- 
firmance of  an  illegal  contract,  as  the  complaint 
showed  performance  on  their  part,  and  re- 
liance on  the  contract 

Commissioners'  Opinion.  Appeal  from  Dis- 
trict Court  Jefferson  Ctounly;  M.  H.  Paiber, 
Judge. 

Action  by  James  Glass  and  another  against 
the  Basin  &  Bay  State  Mining  Company. 
Judgment  for  defendant,  and  plaintiffs  ap- 
peal.   Affirmed. 
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T.  J.  Walsh,  for  appellants.  Toole  &  Bach 
and  Ira  T.  Wight,  for  respondent 

CALLAWAY,  C  The  lower  court  sustain- 
ed defendant's  motion  for  a  judgment  on  the 
pleadings,  and  plaintiffs  appeal. 

The  determinatlTe  question  Is,  does  the 
complaint  state  a  cause  of  action?  It  al- 
leges the  corporate  capacity  of  the  defendant 
and  states  that  on  or  aboat  the  15th  day  of 
August  1895,  the  plaintiffs,  then  being  the 
joint  owners  of  1,425  shares  of  the  capital 
stock  of  the  defendant  at  the  instance  and 
request  of  the  defendant  deposited  with  the 
treasurer  of  the  defendant  1,400  shares  of 
said  capital  stock,  of  the  par  value  of  $140,- 
000,  and  of  that  actual  value  in  money,  "to  be 
sold  by  the  defendant  and  the  proceeds 
thereof  to  be  used  by  the  defendant  in  paying 
its  debts  and  liabilities,  as  well  as  its  current 
expenses,  in  consideration  whereof  the  de- 
fendant then  and  there  agreed"  that  the 
plaintiff  James  Glass  should  hold  the  offices 
of  vice  president  trustee,  and  general  man- 
ager of  the  defendant  until  the  mining,  con- 
centrating, and  smelting  business  of  the  de- 
fendant should  be  In  successful  operation,  and 
that  the  plaintiff  Alexander  J.  Glass  should 
have  and  hold  the  offices  of  trustee  and  treas- 
urer of  the  defendant  until  the  business  of 
the  corporation  should  be  In  successful  opera- 
tion as  aforesaid;  that  there  was  no  other 
consideration  moving  the  plaintiffs  to  deposit 
the  said  stock  with  the  defendant;  that  the 
bnsineeB  of  the  defendant  has  never  yet  been 
in  Bnccessfnl  or  other  operation,  but  that  the 
defendant  in  violation  of  its  agreement,  on 
or  about  the  20th  of  October,  1899,  ousted 
and  ejected  plaintiffs  from  said  offices,  and 
ever  since  has  refused  and  now  refuses  to  per- 
mit the  plaintiffs  to  Iiave,  hold,  or  enjoy  the 
same,  by  reason  whereof  the  consideration 
whereby  .the  defendant  secured  the  stock 
"has,  through  the  wrongful  acts  of  the  de- 
fendant wholly  failed";  that  the  defendant 
has  sold  and  Issued  all  of  the  stock  to  other 
stockholders,  and  disposed  of  the  same;  that 
the  defendant  has  wholly  failed  and  refused, 
and  now  does  fall  and  refuse,  to  redeliver 
the  stock  to  the  plaintiffs,  or  to  pay  the  plain- 
tUEs  the  value  thereof,  although  often  request- 
ed so  to  do  by  the  plaintiffs.  Other  allega- 
tions in  the  complaint  are  immaterial  to  this 
inquiry.  The  plaintiffs  pray  for  the  recovery 
of  the  iMWsession  of  the  stock,  or  for  the  sum 
of  $140,000,  the  value  thereof,  in  case  delivery 
cannot  be  had,  and  for  costs  of  suit 

At  the  outset  we  are  called  upon  to  dettf- 
mlne,  if  possible,  the  nature  of  the  action.  In 
attempting  to  do  so,  we  shall  bear  in  mind 
that  under  the  Code  procedure,  distinct  forms 
of  action  are  abolished.  The  only  question 
ts,  does  the  complaint  state  a  cause  of  a(S 
tion?  It  is  the  substance  of  the  pleading, 
and  not  its  legal  verbiage,  which  must  de- 
termine the  question.  Though  the  Code  has 
abolished  all  forms  of  action,  and  provides 
that  there  shall  be  but  one  form  of  civil  ac- 


tion for  the  enforcement  or  protection  of  pri- 
vate rights  and  the  redress  or  prevention  of 
private  wrongs  (Code  Civ.  Proc.  f  460),  yet 
the  distinctions  between  the  different  causes 
of  action  still  obtain — ^the  reasons  nnderlylng 
them  are  still  the  same — and  the  plaintiff 
may  not  recover  beyond  the  case  stated  by 
him  In  his  complaint  Bixel  v.  Blxel,  107 
Ind.  534,  8  N.  E.  614,  and  cases  cited. 

From  the  relief  prayed  for,  it  would  seem 
that  the  pleader  intended  this  action  for  one 
in  claim  and  delivery,  which  is  an  action  to 
recover  specific  personal  chattels,  wrongfully 
taken  and  detained,  or  wrongfully  detained, 
with  damages  for  the  wrongful  detention. 
Fredericks  v.  Tracy,  98  Cal.  658,  33  Pac.  750. 
The  gist  of  the  action  is  the  wrongful  deten- 
tion of  the  property.    Hynes  v.  Barnes,  29 

Mont  ,  75  Pac.  523.    The  value  of  the 

property  is  recoverable  only  when  a  delivery 
of  the  specific  property  cannot  be  had.  Hunt 
V.  Robinson,  11  Gal.  262;  Riciotto  v.  Clement 
94  Cal.  105,  29  Pac.  414.  In  such  an  action 
it  is  necessary  to  state  that  the  plaintiff  has 
either  a  general  or  special  ownership  in  the 
property,  with  the  right  to  its  immediate  pos- 
session, at  the  time  of  the  commencement  of 
the  action.  Fredericks  v.  Tracy,  supra;  Af- 
flerbach  v.  McGovern,  79  Cal.  269,  21  Pac. 
837;  Williams  v.  Ashe,  111  Cal.  180,  48  Pae 
695;  Holly  v.  Hel^ell,  112  Cal.  174,  44  Pac. 
466;  Bank  of  Woodland  ▼.  Duncan,  117  Cal. 
412,  49  Pac  414;  Melton  v.  McDonald,  22  Am. 
Dec.  487;  Noble  v.  Epperly,  6  Ind.  414.  The 
mle  stated  in  First  National  Bank  v.  McAn- 
drewB,  7  Mont  150, 14  Pac.  763,  Is  inaccurate, 
as  Inspection  will  show. 

The  complaint  fails  to  allege  these  neces- 
sary facts.  However,  It  does  show  affirma- 
tively that  when  the  action  was  begun,  the 
defendant  had  sold  and  disposed  of  the  stock. 
This  alone  would  be  fatal  to  the  action  as  one 
in  claim  and  delivery,  for  it  is  essential  for 
the  plaintiffs  to  allege  and  prove  that  at  the 
commencement  of  the  action  the  defendant 
wrongfully  detained  the  possession  of  the 
property  from  them.  Riciotto  v.  Clement  su- 
pra; Henderson  v.  Hart  122  Cal.  382,  54  Pac. 
1110;  Gardner  v.  Brown,  22  Nev.  156,  87  Pac. 
240;  Heraberg  v.  Sachse,  60  Md.  426.  "It  is 
the  condition  and  situation  of  things  when 
the  suit  is  commenced  which  furnish  the 
grounds  for  the  action."  Aber  v.  Bratton,  60 
Mich.  357,  27  N.  W.  564,  and  cases  cited;  Burt 
V.  Burt  41  Mich.  82,  1  N.  W.  936.  Whoever 
has  the  possession  of  the  property  to  be  re- 
plevied, and  unlawfully  detains  it  is  the 
proper  person  to  be  sued.  Rose  v.  Cash,  58 
Ind.  278.  It  is  clear  that  from  what  the 
complaint  fails  to  show  and  does  show,  it 
does  not  state  a  cause  of  action  in  claim  and 
delivery. 

Does  It  state  a  cause  of  action  in  conver- 
sion? To  recover  in  such  an  action,  the 
plaintiffs  must  show  a  general  or  special 
ownership  in  the  chattels,  and  a  right  to  their 
immediate  possession,  at  the  time  of  the 
wrongful  taking  by  defendant     Wetzel  t. 
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Power,  6  Mont.  214,  2  Pac.  338;  Sawyer  v. 
Robertson,  11  Mont  416*  28  Pac.  45«;  Rear- 
don  V.  Patterson,  19  Mont  231,  47  Pac.  9C56; 
Babcock  v.  Caldwell,  22  Mont  400,  56  Pac. 
1061;  Harrington  v.  Stroniberg-MulUns  Co., 
2»  Mont  — ,  74  Pac.  413.  The  complaint 
makes  no  sucti  sbovviug,  and  it  fails  to  state 
that  the  dcfeuiiaut  has  converted  the  prop- 
erty. "A  conversion  is  any  unauthorized  act 
which  deprives  a  man  of  his  property  iierma- 
uently  or  for  an  indefinite  time."  Union  S.  Y. 
&  T.  Co.  V.  Mallory  S.  &  Z.  Co.,  157  111.  554, 
41  N.  E.  888,  48  Am.  St  Rep.  341.  "Any  dis- 
tinct act  of  dominion  wrongfully  exerted  over 
one's  property  in  denial  of  his  right  or  in- 
consistent with  it,  is  a  conversion."  Cooley 
on  Torts,  428. 

Was  the  sale  and  disposal  of  the  stock  by 
the  defendant  unauthorized  or  wrongful? 
The  complaint  answers  the  question  in  the 
negative.  It  recites  that  plaintiffs  deposit- 
ed their  stock  with  defendant  to  enable 
the  latter  to  pay  its  debts  and  current  ex- 
'Penses.  The  defendant  sold  and  disposed 
of  the  stock,  and  presumably  applied  the 
proceeds  to  the  purposes  intended  when  the 
stock  was  received  from  the  plaintiffs.  No 
other  conclusion  can  be  drawn  from  the 
wording  of  the  complaint.  And  It  does  not 
appear  but  that  these  acts  were  done  while 
the  plaintiffs  were  holding  the  offices  men- 
tioned in  the  contract  and  actively  assented 
tliereto. 

Having  determined  that  the  complaint  nei- 
ther states  a  cause  of  action  in  claim  and  de- 
livery nor  in  conversion,  we  will  look  to  It 
to  see  whether  plaintiffs  may  recover  upon 
the  contract  The  plaintiffs  concede  the 
contract  to  be  void,  but  do  not  indicate  upon 
what  ground  they  make  such  concession. 
In  examining  the  subject  we  find  that  sec- 
tion 431  of  the  Civil  Code  provides  that  the 
directors  of  a  corporation  must  be  elected 
annually  by  the  stockholders  or  members. 
By  the  contract  pleaded,  it  was  agreed  that 
the  plaintiffs  should  be  trustees  (directors)  un- 
til the  business  of  the  defendant  should  be  in 
successful  operation.  Over  four  years  elaps- 
ed, and  yet  it  is  alleged  "that  the  business 
of  the  defendant  has  never  yet  been  in  suc- 
cessful or  other  operation."  Section  2240  of 
the  Civil  Code  reads:  "That  Is  not  lawful 
which  Is  (1)  contrary  to  an  express  provision 
of  law;  (2)  contrary  to  the  policy  of  ex- 
press law,  though  not  expressly  prohibited; 
or  (3't  otherwise  contrary  to  good  morals." 
It  thus  appears  that  this  contract  is  void  and 
unlawful,  as  being  directly  contrary  to  an 
express  provision  of  law.  In  so  far  as  it  pro- 
vides for  the  plaintiffs  to  succeed  themselves 
as  trustees  iudeflnitely;  and,  in  so  far  as  it 
provides  that  the  plaintiffs  shall  have  a  like 
tenure  of  the  offices  of  general  manager  and 
treasurer  of  the  corporation,  it  is  within  the 
inhibition  of  the  second  and  third  provisions 
of  section  2240.  Similar  contracts  have  fre- 
quently been  declared  void  as  against  pub- 


lic policy.  West  V.  Camden,  135  U.  S.  507, 
10  Sup.  Ct.  838,  34  L.  Ed.  254;  Noel  v.  Drake, 
28  Kan.  265,  42  Am.  Rep.  162;  Guernsey  v. 
Cook,  120  Mass.  501;  Noyes  v.  Marsh,  123 
Mass.  280;  Woodruff  v.  Wentworth,  133  Mass. 
309;  Forbes  v.  McDonald,  54  Cal.  98;  Wil- 
bur V.  Stoepel,  82  Mich.  344,  46  N.  W.  724,  21 
.\m.  St.  Hep.  568.  In  Swanger  v.  Mayberry, 
50  Cai.  91,  the  court  said:  "The  general  prin- 
ciple is  well  established  that  a  contract 
founded  on  an  illegal  consideration,  or  w^blch 
is  made  for  the  purpose  of  furttiering  any 
matter  or  thing  prohibited  by  statute,  or  to 
aid  or  assist  any  party  therein,  is  void.  This 
rule  applies  to  every  contract  which  is  found- 
ed on  a  transaction  malum  in  se,  or  which 
Is  prohibited  by  statute,  on  the  gi-ound  of 
public  policy.  Ladda  v.  Hawley,  57  Cal.  51; 
Warren  v.  M.  I.  Co.,  13  Pick.  521,  25  Am.  Dec. 
341;  Mitchell  v.  SnUth,  1  Bin.  118,  2  Am. 
Dec.  417;  Holt  v.  Green,  73  Pa.  198  [13  Am. 
Rep.  737];  Woods  v.  Armstrong,  54  Ala.  150 
(25  Am.  Rep.  671]."  In  Gardner  v.  Tatum,  81 
Cal.  370,  22  Pac.  880,  the  court  quoted  the 
foregoing  language  from  Swanger  v.  May- 
berry,  and  continued:  "Tills  principle  is  in 
accord  with  the  express  provision  of  our  Civil 
Code  which  makes  that  unlawful  which  is 
either  contrary  to  tlie  express  provision  of 
law,  or  'contrary  to  the  policy  of  express  law, 
though  not  expressly  prohibited.'  Civ.  Code,  { 
1667."  See  note  to  Parsons  v.  Trask,  titi  Am. 
Dec.  506.  Section  1667,  referred  to,  is  iden- 
tical with  section  2240,  supra.  And  see  sec- 
tions 2150,  2151,  2153,  2162,  2163,  Civ.  Code. 

.The  complaint  contains  no  suggestion  that 
the  plaintiffs  have  repudiated  the  contract 
nor  any  facts  from  which  a  repudiation  there- 
of by  them  may  be  deduced.  On  the  contra- 
ry, they  allege  that  their  side  of  the  contract 
has  been  fully  executed,  but  that  the  de- 
fendant ousted  and  ejected  them,  from  the 
offices  they  held  and  were  to  hold  by  virtue 
of  the  contract  and  refused  and  still  refuses 
to  permit  them  to  hold  and  enjoy  the  same. 
They  characterize  these  acts  of  defendant 
as  being  a  violation  of  the  contract  and  as 
wrongful.  The  following  language  from  the 
opinion  in  Williamson  v.  C,  R.  L  &  P.  R. 
Co.,  53  Iowa.  126,  4  N.  W.  870,  86  Am.  Rep. 
206,  is  pertinent  here:  "In  this  case  the 
plaintiffs  have  fully  performed  the  contract 
on  their  part  On  their  side  the  contract  has 
been  executed.  The  action  is  not  brought  In 
disaffirmance  of  their  contract.  Upon  the 
contrary,  they  allege  a  full  performance  of 
the  contract  upon  their  part,  and  a  breach  of 
the  contract  upon  the  part  of  the  defendant. 
It  is  upon  this  breach  that  they  predicate 
their  right  to  recover.  Their  action  is  upon 
the  contract.  •  •  •  We  feel  fully  satis- 
fied that  for  a  breach  of  the  contract  as  al- 
leged and  proven,  no  damages  are  recover- 
able." The  facts  in  the  case  from  which  we 
have  Just  quoted  were  that  the  plaintiffs  pro- 
cured the  conveyance  to  the  defendant  of 
certain  lots  In  the  city  of  Des  Molnea  upon 
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ooDsidoratlon  of  n  promlBe  l»y  defendant  that 
It  vrouM  build  thereon  passenger  and  freight 
depots,  which  should  be  the  only  ones  built 
or  maintained  by  It  in  said  city.  Defendant 
bnllt  and  maintained  both  passenger  and 
freight  depots  thereon,  but,  having  also  built 
a  depot  in  another  part  of  the  city,  an  action 
Tras  brought  by  plalntlfTs  to  recover,  as  dam- 
ages, the  value  of  the  lots  conveyed.  It  was 
held  that  such  action  was  based  upon  the 
contract,  which  was  illegal  and  void  as 
against  public  policy,  and,  the  parties  being 
In  equal  fault,  the  action  could  not  be  main- 
tained. From  the  facts  stated  in  the  com- 
plaint before  us,  the  parties,  in  making  and 
carrying  out  the  contract,  which  seems  to 
bare  been  fully  executed  by  plaintiffs,  and 
performed  by  defendant  for  over  four  years, 
were  equally  at  fault.  Therefore  the  maxim 
that,  "as  between  those  In  equal  fault,  the' 
possessor's  case  is  the  better,"  applies  in  all 
Its  force.  See  Setter  v.  Elvey,  15  Kan.  157; 
Bagg  V.  Jerome,  7  Mich.  145;  Knowlton  v. 
Congress  ft  Empire  Spring  Co.,  57  N.  Y.  618; 
Myers  v.  Melnrath,  101  Mass.  366,  8  Am. 
Rep.  368;  Spalding  ▼.  Bank,  12  Ohio,  544; 
Tyler  v.  Smith,  18  B.  Mon.  793;  Hill  v.  Free- 
man, 73  Ala.  200,  49  Am.  Rep.  48.  The  gen- 
eral rule  Is  tbus  stated  by  Lawson  In  9  Cy- 
dopeedia  of  Law  ft  Procedure,  commencing 
on  page  546:  "No  principle  of  law  Is  better 
settled  than  that  a  party  to  an  illegal  con- 
tract cannot  come  into  a  court  of  law  and  ask 
to  have  his  Illegal  objects  carried  out,  nor 
can  he  set  up  a  case  In  which  he  must  neces- 
rarlly  disclose  an  illegal  purpose  as  the 
gronndwork  of  his  claim.  The  rule  is  ex- 
pressed in  the  maxims,  'Elk  dolo  malo  non 
oritur  actio,'  and,  'In  pari  delicto  potior  est 
conditio  defendentis.'  The  law.  in  short 
will  not  aid  either  party  to  an  Illegal  agree- 
ment It  leaves  the  parties  where  it  finds 
them.  Therefore  neither  a  court  of  law  nor 
a  conrt  of  equity  will  aid  the  one  in  enforcing 
it  or  give  damages  for  a  breach  of  it,  or  set 
it  aside  at  the  suit  of  the  other,  or,  when  the 
agreement  has  been  executed  In  whole  or  in 
part  by  the  payment  of  money  or  the  transfer 
of  other  property,  lend  Its  aid  to  recover  It 
back."  It  Is  unnecessary  to  cite  authorities 
In  support  of  this  text  "Their  name  is  le- 
gion." 

Counsel  for  plaintiffs  says  that  they,  upon 
a  dlsafllrmance  of  the  illegal  contract,  may 
recover  the  property  transferred,  as  upon  an 
implied  promise  on  fhe  part  of  the  defendant 
to  return  or  make  compensation  for  it. 
\S'hether  this  position  is  tenable,  we  need  not 
decide.  It  cannot  be  maintained  In  this  ac- 
tion. The  facts  stated  In  the  complaint  are 
totally  at  war  with  such  contention.  Pbcenlx 
Bridge  Co.  v.  Keystone  Bridge  Co.,  142  N. 
Y.  425,  37  N.  E.  662.  The  position  is  in- 
genious, but  has  no  foundation  upon  the 
facts  alleged.  Plaintiffs'  house  is  built  upon 
the  sands. 

It  follows  tliat  the  Judgment  should  be  af- 
firmed. 

77  P.— W 


OLAYBEBG,  0.  C,  and  POORMAN,  C, 
concur. 

PEiR  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  is  af- 
firmed. 


LUTEY  et  al.  v.  CLARK  et  al. 
(Supreme  Court  of  Montana.     June  28,  1001.) 

CORPOBATIONS  —  RKCEIVEBS  —  APPOINTMENT— 
SALES— VACATION— BEVEBaAL  OF  OBDEBS— EF- 
FECT—INVOLUNTARY  TRUSTS— ELECTION— AP- 
PLICATION OF  PBOPEBTY. 

1.  Where  the  receiver  of  a  corporation  sold 
certain  of  its  property,  and  thereafter  the  order 
appointing  the  receiver  and  authorizing  a  sale 
was  reversed  on  appeal,  the  purchaserK  held  the 
property  and  the  proceeds  of  their  8ale_  thereof 
as  involuntary  trustees  for  the  corj)oration,  and 
the  receiver  held  the  purchase  price  as  an  in- 
voluntary trustee  for  the  purchasers,  under  Civ. 
Code,  a  2058,  2959,  declaring  that  one  who 
wrongfully  detains  a  thing  is  an  involuntary 
trustee  for  the  benefit  of  the  owner,  and  that 
one  who  gains  a  thing  by  fraud,  accident,  mis- 
take, or  other  wrongful  act.  unless  he  have 
some  other  or  better  right  thereto,  is  an  invol- 
untary trustee  for  the  benefit  of  the  person  who 
should  otherwise  have  had  it. 

2.  Where  orders  appointing  a  receiver  and  di- 
recting a  sale  of  property  are  reversed  on  ap- 
peal the  purchaser  of  the  property  at  a  sale  had 
pending  the  appeal  can  recover  purchase  money 
paid  althoneh  the  purchased  property  in  his  pos- 
session has  been  subjected  to  the  payment  of  the 
debts  of  the  corporation  for  which  the  receiver 
was  appointed. 

3.  where  a  corporation  prosecuted  an  appeal 
from  orders  appointing  a  receiver  and  autnori«- 
ing  the  sale  of  certain  of  its  property  on  which 
such  orders  were  reversed,  such  appeal  consti- 
tuted an  election  by  the  corporation  to  have  tne 
property  restored  to  it  or  applied  to  its  benefit, 
and  the  application  of  such  property  to  judg- 
ments recovered  against  the  corporation  consti- 
tuted an  application  of  the  proi>erty  to  the  cor- 
poration's benefit. 

Appeal  from  District  Court  Silver  Bow 
County;  Wm.  Clancy,  Judge. 

Action  by  William  Lutey  and  another 
against  W.  A.  Clark  and  another.  From  a 
Judgment  In  favor  of  defendants,  plalntlfTs 
appeal.    Reversed. 

A.  J.  Campbell,  for  appellants.  W.  A. 
Clark,  Jr.,  Jno.  Ij.  Templeman,  and  Geo.  F. 
iStaelton,  for  respondents. 

HOLLOWAY,  J.  On  October  7,  1897.  J. 
D.  Thomas  and  George  P.  Bretberton,  minori- 
ty stockholders  in  the  Thornton-Thomas  Mer- 
cantile Company  a  corporation  doing  busi- 
ness at  Butte,  Mont,  brought  an  action  In 
the  district  court  against  that  corporation  for 
the  purpose  of  having  a  receiver  appointed 
to  take  ctiarge  of  and  wind  up  the  business 
of  the  concern.  The  district  court  appointed 
one  E.  H.  Hubbard  as  such  receiver,  who  im- 
mediately took  possession  of  the  property, 
and  upon  the  receiver's  petition  the  district 
court  on  October  lOtb  made  an  order  for  the 
receiver  to  sell  at  once  at  public  auction  or 
private  sale  the  personal  property  belonging 
to  the  corporation.    It  appears  that  pursuant 
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to  such  order  the  receiver  sold  to  Lutey  Bros., 
appellaats  here,  a  portion  of  such  personal 
property  for  the  sum  of  $3,241.19,  which  sum 
was  paid  over  to  the  receiver,  and  by  him 
deposited  In  the  bank  of  W.  A.  Olark  &  Bro., 
the  respondents,  In  the  name  of  E.  H.  Hub- 
bard, receiver;  that  thereafter  on  October  21, 
1897,  the  Thornton-Thomas  Mercantile  Com- 
pany applied  to  this  court  for  a  writ  of  cer- 
tiorari to  review  the  action  of  the  district 
court  In  appointing  the  receiver  and  In  mak- 
ing the  order  of  sale  above  mentioned;  that 
the  cause  was  heard  In  this  court,  and  on 
November  15,  1807,  this  court  rendered  its 
Judgment  and  decision  reversing  the  order  of 
the  district  court  appointing  the  receiver,  and 
vacating  all  orders  of  that  court  made  subse- 
quently thereto,  Including  the  order  of  sale 
above  mentioned  (State  v.  Clancy,  20  Mont 
498.  52  Pac.  207);  that  on  the  15th  day  of 
November,  1897,  these  respondents  commen- 
ced an  action  in  the  district  court  against 
the  Thornton-Thomas  Mercantile  Company  to 
recover  from  said  company  the  sum  of  f5,- 
(!53.96  then  due  and  owing  to  respondents 
from  such  company,  and  caused  a  writ  of  at- 
tachment to  be  Issued  and  placed  In  the 
hands  of  the  sheriff  of  Sliver  Bow  county, 
who  thereupon  served  notice  of  garnishment 
upon  these  respondents  through  Alex.  J, 
Johnston,  the  cashier  of  the  banking  house 
of  W.  A.  Clark  &  Bro.,  and  thereby  attached 
said  sum  of  ^,241.19,  together  with  other 
moneys  deposited  In  the  name  of  B.  H.  Hub- 
bard, receiver,  all  aggregating  the  sum  of 
$3,949.78;  that  while  Lutey  Bros,  were  In 
possession  of  said  personal  property  they  sold 
and  disposed  of  a  portion  thereof  of  the  value 
of  $415.85;  that  thereafter,  on  the  16th  day 
of  November,  1897,  vartous  other  creditors  of 
the  Thornton-Thomas  Mercantile  Company 
brought  actions  In  the  district  court  against 
said  company,  and  caused  writs  of  attach- 
ment to  issue  therein,  and  caused  said  per- 
sonal property  remaining  In  the  possession  of 
Lutey  Bros,  to  be  attached,  and  the  sheriff 
took  possession  of  said  property  under  and  by 
virtue  of  said  writs  of  attachment,  and  there- 
after, upon  judgments  duly  made  and  enter- 
ed, sold  such  property  so  attached  to  satisfy 
the  judgments  thus  obtained  against  the 
Thornton-Thomas  Mercantile  Company;  that 
on  March  1,  1898,  E.  H.  Hubbard  made  de- 
mand upon  W.  A.  Clark  &  Bro.  for  the  mon- 
eys so  deposited  in  said  bank,  but  such  de- 
mand was  then  and  thereafter  continuously 
refused;  that  on  the  25th  of  May,  1898,  the 
said  Hubbard  sold  and  assigned  all  Interest 
that  he  had  In  said  money  so  deposited  to 
Lutey  Bros.,  appellants  herein;  and  there- 
after, on  May  26,  1898,  Lutey  Bros,  com- 
menced this  action  In  the  district  court 
against  W.  A.  Clark  &  Bro.  to  recover  the 
said  sum  of  $3.1>49.78,  with  Interest  and  costs. 
The  defendants  answered,  and  thereafter  the 
parties  agreed  upon  the  facts  of  the  case, 
and  an  agreed  statement  was  filed  February 
13,  1901,  containing  the  facts  heretofore  re- 


cited, and  upon  such  statement  of  facts  the 
district  court  found  the  issues  for  the  de- 
fendants W.  A.  Clark  &  Bro.,  and  entered 
judgment  in  their  favor  for  their  costs. 
From  this  judgment  this  appeal  is  prose- 
cuted. 

This  court  having  determined  in  the  cer- 
tiorari proceedings  that  the  action  of  the  dis- 
trict court  in  appointing  the  receiver  was 
without  jurisdiction,  and  having  reversed 
that  order  and  annulled  all  orders  made  sub- 
sequently thereto,  particularly  the  order  un- 
der which  the  receiver  pretended  to  sell  cer- 
tain personal  property  to  Lutey  Bros.,  these 
appellants,  it  becomes  a  question  for  detei^ 
mlnation  then  whose  money  was  it  that  was 
attached  in  the  hands  of  W.  A.  Clark  &  Bro., 
deposited  there  by  Hubbard,  the  receiver, 
and  whose  goods  were  they  that  were  attach- 
ed in  the  hands  of  Lutey  Bros,  at  the  suits 
of  other  creditors  of  the  Thornton-Thomas 
Mercantile  Company?  It  Is  said  that,  as 
Hubbard  and  Lutey  Bros,  exercised  acts  of 
dominion  over  these  goods  without  the  con- 
sent of  the  mercantile  company,  and  in  op- 
position to  its  Interests,  each  is  liable  In  con- 
version; that  after  the  decision  of  this  court 
Hubbard  became  an  involuntary  trustee  for 
that  company,  and,  as  the  company  then 
could  have  pursued  their  goods  or  the  par- 
ticular funds  derived  from  their  sale,  re- 
spondents W.  A,  Clark  &  Bro.  could  do  like- 
wise. Much  discussion  is  Indulged  in  by 
counsel  for  respondents  which  is  not  perti- 
nent here.  Assuming  that  the  pretended 
sale  by  Hubbard  to  Lutey  Bros,  was  wrong- 
ful, and  constituted  a  conversion  of  the 
goods,  and  that  Lutey  Bros.,  by  thdr  acts  of 
ownership  over  the  goods  in  selling  a  portion 
of  them,  were  likewise  guilty  of  a  conversion, 
it  must  be  conceded  that  the  mercantile 
company,  while  it  could  maintain  an  action 
against  Hubbard  for  conversion,  or  could 
pursue  Lutey  Bros.,  and  elect  either  to  sue 
them  as  for  a  conversion  of  the  property  or 
in  claim  and  delivery  for  the  return  of  the 
specific  property  or  such  portion  of  it  as 
remained  in  their  possession,  it  cannot  main- 
tain an  action  in  conversion  against  Hub- 
bard and  a  like  action  against  Lutey  Bros., 
and  thereby  enforce  two  judgments  for  the 
same  cause  of  action,  or  It  cannot  pursue 
Hubbard  in  conversion  and  sue  Lutey  Bros, 
for  the  specific  property  at  the  same  time. 
The  company  was  entitled  to  the  property 
or  to  its  value,  but  not  to  both.  The  effect 
of  the  decision  of  this  court  In  vacating  the 
order  of  sale  was  to  declare  snch  sale  void 
ab  initio;  that  In  fact  no  sale  had  ever  been 
made,  and  that  the  mercantile  company  was 
still  the  owner  of  the  goods  of  which  Lutey 
Bros,  had  come  Into  possession;  and  what- 
ever right  the  mercantile  company  had  to 
make  an  election  to  take  the  property  or  sue 
for  damngen  for  Its  conversion,  until  It  ex- 
ercised such  election,  the  ownership  of  the 
property  was  in  it,  and  such  property  was 
subject  to  attachment  at  the  instance  of  any 
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of  Its  creditors.  The  decision  of  this  court 
was  to  the  effect  that  no  sale  bad  been 
made;  In  other  words,  that  the  pretended 
sale  was  without  effect,  and  conveyed  no 
title  to  the  property.  Hubbard,  having  re- 
ceived the  money  belonging  to  Lutey  Bros, 
on  such  void  sale,  became  (on  such  sale  be- 
ing declared  void)  an  Involuntary  trustee  of 
Lutey  Bros,  for  the  amount  of  money  receiv- 
ed from  them;  and  likewise  Lutey  Bros., 
having  received  such  goods  on  such  pretend- 
ed sale,  became  an  involuntary  trustee  for 
the  mercantile  company  for  the  goods  which 
they  retained  and  for  the  money  which  they 
had  received  from  a  sale  of  the  portion  of  the 
goods  disposed  of  by  them. 

Sections  2958  and  2959  of  the  Civil  Code 
provide:  Section  2958:  "One  who  wrong- 
fully detains  a  thing  is  an  Involuntary  trustee 
thereof,  for  the  benefit  of  the  owner."  Sec- 
tion 2959:  "One  who  gains  a  thing  by  fraud, 
accident,  mistake,  undue  influence,  the  viola- 
tion of  a  trust,  or  other  wrongful  act  Is,  un- 
less he  has  some  other  or  better  right  there- 
to, an  involuntary  trustee  of  the  thing  gain- 
ed, for  the  benefit  of  the  person  who  would 
otherwise  have  had  It."  Section  4334  of  the 
Civil  Code  la  cited,  and  It  is  said  that  the 
presumption  of  the  measure  of  damages  aris- 
ing from  the  wrongful  conversion  of  personal 
property  cannot  be  repelled  In  favor  of  one 
whose  possession  Is  wrongful  from  the  begin- 
ning by  his  subsequent  application  of  the 
property  to  the  benefit  of  the  owner  without 
the  owner's  consent.  But  this  section  has  no 
application  here,  for  the  record  discloses 
that  the  mercantile  company  did  elect  to 
have  the  sale  set  aside,  to  have  Its  property 
restored  to  It  or  applied  to  Its  benefit,  and 
when  it  was  applied  to  the  satisfaction  of 
Judgments  recovered  against  the  mercantile 
company  It  was  applied  to  the  company's 
benefit.  The  proceedings  In  this  court  were 
taken  at  their  Instance,  and  constituted  such 
election. 

We  are  of  the  opinion  that  this  disposes 
of  the  case,  and  It  is  not  necessary  to  decide 
the  abstract  question,  can  a  plaintiff  in  an 
attachment  suit  secure  a  lien  upon  propert;- 
in  his  own  possession  by  having  himself 
served  as  garnishee  Y 

Ab  It  does  not  appear  from  this  record 
what  disposition  was  ever  made  by  appel- 
lants of  the  ^15.85  received  by  them  from 
the  sale  of  a  portion  of  the  goods  belonging 
to  the  mercantile  company,  this  court  is 
unable  to  make  any  order  respecting  the 
same. 

The  Judgment  la  reversed,  and  the  cause 
remanded  to  the  district  court,  with  direc- 
tions to  enter  Judgment  In  favor  of  the  plain- 
tiffs (appellants  here)  for  $3,241.19,  together 
with  Interest  and  costs. 

Reversed  and  remanded. 

BRANTLT,  C.  J.,  concurs.  MITiBURN, 
J.,  not  having  heard  the  argument,  takes  no 
part  In  this  decision. 


LANDT  et  al.  v.  SCHNEIDER. 
(Supreme  Court  of  Montana.    June  27,  1904.) 

LANDLOBD  AND  TENANT  —  LEASE— ABANDON- 
MENT—WABBANTIES—OBLiaATION  TO  REI'AIB 
— STATUTES   —   APi-LlCATlON    —    EVIDENCE   — 

EXTEN.SlO:S    01'    LEASE— ACTS    OF    ATTORNEY 

WRITTEN  AIITIIOBITY — STATUTE  OF  FRAUDS. 

1.  Leaving  the  key  to  a  leased  building  at  the 
lessor's  place  of  business  over  his  protest,  and 
in  spite  of  his  refusal  to  accept  a  surrender  ol' 
the  premises  demised,  is  not  such  an  acceptance 
by  the  lessor  as  will  relieve  the  lessee  from  the 
payment  of  rent 

2.  In  the  absence  of  statute  or  agreement, 
there  is  no  implied  warrant.v  that  leased  prem- 
ises are  suitable  for  t)ie  purpose  for  which  the; 
are  demised. 

3.  In  the  absence  of  statute  or  agreement, 
there  is  no  implied  warranty  that  the  lessor 
will  keep  the  leased  property  in  repair. 

4.  Civ.  Code,  §§  2(i20,  2(;21,  providing  that, 
where  a  leasetl  buildiiiK  is  intended  for  the  occu- 
pation of  human  beini;a,  the  lessor  must,  in 
the  absence  of  agreement  to  the  contrary,  put 
the  same  in  a  condition  fit  for  habitation,  and 
repair  .subsequent  dilapidations,  etc..  does  not 
apply  to  business  property,  but  is  limited  in  its 
application  to  property  used  for  dwelling-house 
purposes. 

.5.  Where  there  was  nothing  contained  in  the 
description  of  ijroperty  in  a  lease  hy  which  it 
could  be  determined  from  the  lease  itself  wheth- 
er it  was  intended  for  occupation  by  human 
beings  or  not,  whicii  was  one  of  the  issues 
made  by  the  pleadings,  parol  evidence  was  ad- 
missible to  explain  the  purpose  for  which  the 
property  was  leased,  together  with  its  condition 
and  description. 

6.  A  letter  written  subsequent  to  the  begin- 
ning of  an  action  for  rent,  which  did  not  by  its 
terms  ratify  any  previous  act  of  one  of  the  les- 
sors, was  inadmissible  for  the  purpose  of  show- 
ing authorit:^  on  his  part  to  make  a  previous 
agreement  with  the  lessee  on  behalf  of  the  oth- 
er lessors. 

7.  A  letter  written  by  R.  and  B.,  two  lessors, 
to  the  third  lessor,  to  the  effect  that  they  had 
concluded  that  R.  should  go  to  the  place  where 
the  third  resided,  and  agree  concerning  the  leas- 
ed premises,  was  inndmissible  to  show  that  It. 
had  mithority  to  extend  the  lease  as  agent  of  B. 

8.  Where  one  of  several  lessors  of  a  building 
had  no  written  authority  to  sign  an  extension 
agreement  containing  an  agreement  for  a  con- 
veyance of  the  land,  for  one  of  the  other  lessors, 
as  required  by  Civ.  Code.  8  2185,  subd.  !j,  such 
extension  agreement,  which  was  for  more  than 
a  year,  was  invalid. 

9.  Where  it  did  not  appear  that  the  appeal 
record  contained  all  the  evidence  introtluced  at 
the  trial,  or  the  substance  thereof  applicable  to 
the  errors  assigned,  the  Supreme  Cotirt  couid 
not  review  the  sufficiency  of  the  evidence  to 
sustain  the  verdict. 

Commissioners'  Opinion.  Appeal  from  Dis- 
trict Court,  Fergus  County;  E.  K.  Cheadle, 
Judge. 

Action  by  Louis  Landt  and  others  against 
E.  G.  Schneider.  From  a  Judgment  In  fa- 
vor of  defendant,  plaintiffs  appeal.    Affirmed. 

Blackford  &  Blackford,  for  appellants. 


POORMAN,  C.  On  February  2C,  1900,  the 
plaintiffs,  Landt,  Ritter,  and  Buxman,  leas- 
ed to  defendant,  Schneider,  and  one  Flelner 

t  2.  See  Landlord  and  Tenant,  vol.  32,  Cent.  Dig. 
(    142. 
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certain  property  for  the  term  of  one  year. 
Schneider  acquired  the  Interest  of  Flelner 
in  the  lease,  and  on  the  lOtb  of  September, 
1900,  it  was  agreed  between  plaintiffs  and 
defendant,  Schneider,  that  the  time  of  the 
lease  should  be  extended  for  an  additional 
year  from  the  26th  day  of  February,  1901. 
Schneider  occupied  the  premises  until  the 
25th  day  of  February,  1901.  This  action  was 
to  obtain  a  Judgment  against  Schneider  for 
the  rent  claimed  to  be  due  for  the  time 
named  in  the  extension  of  the  lease.  Trial 
by  Jury.  Verdict  and  Judgment  for  defend- 
ant Api^eal  from  the  Judgment  and  from  an 
order  overruling  plalntlfCs'  motion  for  a  new 
trial. 

The  defense  is  to  the  effect:  (a)  That  de- 
fendant surrendered  the  possession  of  the 
premises  at  the  close  of  cue  year,  and  that 
plalntltf  Landt  accepted  the  same,  (b)  That 
the  buildings  leased  were  occupied,  and  in- 
tended to  be  occupied,  by  human  beings; 
that  the  same  had  become  unfit  for  sucn  occu- 
pancy; that  the  lessors  had  been  notified, 
and  had  failed  and  refused  to  make  repairs. 

1.  Where  material  facts  relative  to  the  sur- 
render to  and  acceptance  by  the  lessor  of  leas- 
ed premises  are  in  dispute,  the  question  thus 
presented  Is  to  be  determined  by  the  Jury; 
but  in  this  case,  for  reasons  hereinafter  stat- 
ed, we  can  only  say  generally  that  leaving 
the  key  of  the  leased  building  at  the  lessor's 
place  of  business  over  the  protest  of  the  les- 
sor, and  in  spite  of  his  refusal  to  accept  tbe 
premises  demised,  is  not  such  an  acceptance 
by  the  lessor  as  will  relieve  the  lessee  from 
the  payment  of  rent.  Blake  v.  Dick,  15 
Mont  236,  38  Pac.  1072,  48  Am.  St  Rep.  671. 

2.  It  is  an  elementary  principle  of  law  that, 
in  the  absence  of  a  statute  or  agreement, 
there  is  no  Implied  warranty  that  leased 
premises  are  suitable  for  the  purposes  for 
which  they  are  demised,  or  that  the  lessor 
win  keep  the  property  in  repair.  York  v. 
Steward,  21  Mont  515,  55  Pac.  29,  43  L.  B. 
A.  125;  Petz  v.  Volgt  Brewery  Co.,  116 
Mich.  418,  74  N.  W.  651,  72  Am.  St  Rep.  531; 
Davidson  v.  Fischer  (Colo.)  7  Am.  St  Rep. 
267,  and  note;  Minneapolis  C.  Go.  v.  Wil- 
liamson (Minn.)  38  Am.  St  Rep.  473,  and 
note;  Hlnes  v.  Willcox,  34  L.  R.  A.  824, 
note.  Sections  2620,  2621,  Civ.  Code,  pro- 
vide, however,  that  where  the  building  leas- 
ed is  Intended  for  the  use  and  occupation  or 
human  beings,  the  lessor  must,  in  the  ab- 
sence of  an  agreement  to  the  contrary,  put  It 
In  a  condition  fit  for  such  occupation,  and 
must  repair  all  subsequent  dilapidations,  etc.; 
that,  if  he  does  not  make  such  repairs  within 
a  reasonable  time  after  notice,  the  lessee 
may  repair  the  same,  where  the  cost  does  not 
exceed  one  mouth's  rent,  or  may  vacate  the 
premises,  in  which  case  the  lessee  shall  be 
discharged  from  the  further  payment  of  rent 
The  decision  in  York  v.  Steward,  above  cit- 
ed, was  based  on  a  state  of  facts  arising 
prior  to  the  enactment  of  this  statute^  and 


merely  holds  to  the  common-law  doctrine, 
vrlthout  making  reference  to  the  statute, 
though  the  decision  was  not  rendered  until 
subsequent  to  the  enactment  of  the  sections 
above  referred  to.  This  statute,  however, 
is  confined  to  property  used  for  dwelling- 
house  purposes,  and  is  not  applicable  to  busi- 
ness proiierty.  Edmlsou  v.  Asleson  (Dak.)  27 
N.  W.  82;  Minneapolis  C.  Co.  v.  Williamson, 
supra. 

3.  The  lease  between  the  parties  describes 
the  property  as  "the  Maiden  brewery  plant 
♦  *  •  comprising  about  four  and  one-half 
acres  of  ground  together  with  the  brewery 
building  and  machinery  and  appliances  and 
appurtenances  thereto  belonging  or  in  any 
wise  appertaining."  The  written  agreomeui 
extending  the  lease  does  not  give  any  fur- 
ther description  of  the  property  leased.  It 
was  denied  In  the  answer  that  the  lessor  had 
any  land,  and  alleged  that  the  building  was 
situate  upon  government  land.  No  proof,  so 
far  as  this  record  shows,  appears  to  hare 
been  introduced  upon  this  subject  by  either 
party.  There  Is  nothing  in  the  description 
of  the  property  contained  In  the  lease  by 
which  It  can  be  determined  from  the  lease 
Itself  whether  It  was  Intended  for  occupation 
by  human  beings  or  not  and  tliis  was  one  of 
the  issues  made  by  the  pleadings.  Parol  evi- 
dence was  admissible  under  these  issues  to 
explain  the  purposes  for  which  the  prop- 
erty was  leased,  and,  as  Incidental  thereto. 
Its  condition  and  description,  and  the  court 
did  not  err  in  admitting  such  evidence. 

4.  The  court  refused  to  admit  in  evidence 
a  letter  which  was  offered  by  plaintiffs  for 
the  purpose  of  showing  that  Landt  had  au- 
thority to  act  for  and  on  behalf  of  plaintiff 
Buxman  with  reference  to  leasing  this  prop- 
erty. This  letter  was  written  by  Buxman  to 
Landt  subsequent  to  the  beginning  of  this 
action,  and  does  not  by  Its  terms  ratify  any 
previous  act  of  the  plaintiff  Landt;  and  the 
same  is  also  true  of  plaintiffs'  Exhibit  A, 
which  is  the  power  of  attorney  executed  sub- 
sequent to  the  commencement  of  the  suit, 
but  does  not  by  Its  terms  relate  to  or  ratify 
past  transactions. 

5.  Plaintiffs'  Exhibit  C  was  i«  letter  writ- 
ten by  Buxman  to  Landt  date*,  prior  to  the 
written  extension  of  the  lease,  containing  this 
statement:  "We  (Rltter  and  Buxman]  have 
concluded  that  Mr.  Rltter  goes  to  your  place 
and  all  what  he  agrees  about  the  brewery  in 
Maiden  Is  all  right  with  me."  This  letter  is 
signed  by  George  Buxman.  Plaintiffs  sought 
to  show  by  this  letter  that  Rltter  had  author- 
ity to  enter  into  the  agreement  of  September 
10th  extending  the  lease  as  the  agent  of  Bux- 
man. The  court  refused  to  admit  the  letter. 
This  letter  Is  a  statement  by  plaintiff  Bux- 
man to  plaintiff  Landt  and  does  not  purport 
to  grant  written  authority  to  Rltter  to  con- 
tract for  and  on  behalf  of  Buiunan.  Subdivi- 
sion 5,  {  2185,  Civ.  Code,  provides  that  an 
agreement  for  leasing  for  a  longer  period 
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ttan  (me  year,  or  for  the  sale  of  real  property, 
or  for  an  Interest  therein,  must  be  In  writing, 
and  Bucb  agreement.  If  made  by  an  agent.  Is 
Invalid,  unless  the  authority  of  the  agent  be 
in  writing,  subscribed  by  the  principal  sought 
to  be  charged.  Section  1504,  Olv.  Code,  pro- 
vides that,  when  an  attorney  in  fact  executes 
an  instrument  transferring  an  Interest  in  real 
property,  be  must  subscribe  the  name  of  his 
principal  to  It,  and  his  own  name  as  attorney 
in  fact  Rltter  had  no  written  authority,  as 
appears  from  this  record,  to  contract  for  Buz- 
man;  nor  Is  Busman's  name  signed  to  the 
agreement  extending  the  time  of  this  lease. 
This  lease  and  agreement  of  extension  also 
embody  an  agreement  for  the  sale  and  convey- 
ance of  this  land  to  d^endant.  Under  the 
facts  here  presented,  this  alleged  agreement 
of  Buxman  amounts  to  nothing  more  than  a 
parol  agreement  to  extend  the  terms  of  the 
written  lease  and  agreement  to  convey  for 
more  than  one  year  beyond  the  date  when  the 
contract  of  extension  was  entered  into.  In 
Delano  t.  Montague,  4  Cusb.  42,  the  court 
says.  In  substance,  that  a  parol  agreement  be- 
tween the  parties  to  a  lease  in  writing,  en- 
tered into  before  the  expiration  of  the  lease, 
tbat  the  lessee  would  take  the  premises  for 
another  year  on  the  same  terms,  is  within 
the  statute  of  frauds,  as  an  agreement  not  to 
be  performed  within  a  year,  and  no  action 
can  be  maintained  thereon.  The  agreement 
extending  the  terms  of  this  written  lease  as 
to  plaintltr  Buxman  is  within  the  statute  of 
frauds  (aubd.  5,  g  2186,  Civ.  Ck)de),  and  is 
wholly  void.  It  is  not  such  an  agreement  as 
the  defendant  could  have  enforced  agalnat 
the  plaintiff  Buxman. 

Query:  Whether  tills  did  not  invalidate 
plaintiffa'  entire  canse  of  action? 

6.  Appellants  also  claim  that  the  evidence 
is  inaufflclent  to  sustain  the  verdict,  and  this 
assignment  appears  to  have  been  Intended  as 
presenting  the  real  Issue  on  this  appeal.  The 
record,  however,  does  not  positively  or  evoi 
inferentially  disclose  that  it  contains  all  the 
evidence  Introduced  at  the  trial  thereof,  or 
the  substance  thereof  bearing  upon  the  errors 
assigned.  This  court  has  so  many  times  de- 
cided that.  In  order  to  present  a  question  of 
this  character,  the  record  must  disclose  all 
the  evidence  Introduced  at  the  trial  below,  or 
Its  substance,  applicable  to  the  errors  as- 
signed, that  the  rule  is  now  stare  decisis,  and 
we  cannot  recommend  that  it  be  changed.  A 
collection  of  the  cases  on  this  point  may  be 
found  in  King  v.  Pony  Gold  M.  Co.,  28  Mont 
74.  72  Pac.  309. 

We  therefore  recommend  that  this  judg- 
ment be  affirmed. 

CXAYBERO,  C.  C„  and  CALLAWAY,  C, 
concur. 

PER  CURIAM.  For  the  reasons  stated  in 
the  foregoing  opinion,  the  Judgment  is  af- 
firmed. 


DAWES  V.  CITY  OF  GREAT  FALLS. 
(Supreme  Court  of  Montana.    June  27,  1904.) 

MUNICIPAL   COBFOBATIONS   —   DEFECTIVE   SIDE- 
WALKS—PERSONAL     INJDBIE8— ACTION — 
DEMAND — APPEAL— RECORD. 

1.  Where  defendant's  motion  for  new  trial 
was  denied,  and  he  appealed  from  ttie  judgment 
alone,  asai^ments  of  error  referring  to  instruc-- 
tions,  not  m  the  record  as  a  part  of  the  judg- 
ment roll,  bat  in  tlie  statement  on  motion  for 
new  trial,  cannot  be  considered. 

2.  Pol.  Code,  M  4S11.  4812,  re(/Uiring  all  ac- 
counts and  demands  against  a  city  to  be  pre- 
sented to  the  council,  itemized  and  accompanied 
by  affidavit  with  necessary  vouchers,  etc.,  with- 
in one  year  from  the  date  tiie  same  accrued,  and 
barring  claims  not  so  presented,  do  not  apply 
to  a  claim  for  damages  arising  from  personal 
injuries. 

3.  Where  an  appeal  is  from  the  judgment,  and 
not  from  the  order  overruling  the  motion  for 
new  trial,  the  court  will  not  determine  the  suf- 
ficiency of  the  evidence,  but  only  determine 
whether  there  Is  any  evidence  to  support  the 
judgment. 

4.  On  appeal  the  court  will  not  consider  the 
question  of  alleged  variance  between  the  proof 
and  complaint,  not  called  to  the  attention  of  the 
court  below. 

Commissioners'  Opinion.  Appeal  from  Dis- 
trict Court,  Cascade  County;  J.  B.  Leslie, 
Judge. 

Action  by  E.  A.  Dawes  against  the  city 
of  Great  Falls.  Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

J.  W.  Freeman,  for  appellant.  J.  A.  Mc- 
Donough,  for  respondent 

CLAYBERO,  0.  C.  Appeal  by  the  city  of 
Great  Falls  from  a  Judgment  of  $1,000  en- 
tered against  It  The  cause  of  action  stated 
in  the  complaint  is  based  upon  the  alleged 
negligence  of  the  city  In  making  a  dangerous 
excavation  in  one  of  its  streets,  and  negli- 
gently allowing  such  excavation  to  remain 
in  a  dangerous  condition,  with  full  knowl- 
edge of  such  condition,  whereby  plaintiff  was 
injured  by  failing  Into  the  same.  The  an- 
swer denied  all  the  allegations  of  the  com- 
plaint, except  tbat  of  its  corporate  character, 
and  set  forth  as  un  affirmative  defense  the 
contributory  negligence  of  plaintiff.  The  rep- 
lication denied  all  the  allegations  of  the 
answer.  A  trial  was  bad  by  the  court  with 
a  Jury,  which  resulted  in  a  verdict  and 
Judgment  in  favor  of  plaintiff  for  the  sum 
of  $1,000  damages.  The  defendant  moved 
for  a  new  trial,  which  was  denied,  and  aft- 
erwards appealed  from  the  Judgment  alone. 
At  the  close  of  plaintiff's  evidence,  defend- 
ant's attorney  made  a  motion  for  nonsuit, 
which  was  overruled. 

Appellant  assigns  eight  errors,  the  first 
of  which  is  the  overruling  of  the  motion  for 
nonsuit ;  the  second  to  the  seventh.  Inclu- 
sive, are  to  the  giving  of  certain  instructions 
to  the  Jury;  and  the  eighth  based  upon  the 
reason   that  the   complaint  does   not  state 


1[  2.  See    Municipal    Corporations,    voL    H,    Cent. 
Dig.  i  1687. 
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facts  sufficient  to  constitute  a  cause  of  ac- 
tion. 

Under  the  decisions  of  this  court,  assign- 
ments of  error  2  to  7  cannot  be  considered, 
because  they  all  refer  to  instructions  of  the 
court,  and  these  instructions  are  not  in  the 
record  as  a  part  of  the  Judgment  roll,  but 
in  the  statement  on  motion  for  a  new  trial. 
■  Butte  M.  &  M.  Co.  v.  Kenyon,  76  Pac.  696; 
Shropshire  t.  Sidebottom,  Id.  941;  Glavin 
T.  Lane,  74  Pac.  406 ;  Feathermau  t.  Granite 
County,  28  Mont.  462,  72  Pac.  972.  While 
the  rule  thus  announced  may  seem  harsh  in 
certain  instances,  and  savor  considerably  of 
technicality,  it  is  based  upon  our  statutes, 
and  in  no  instance  can  It  work  a  hardship 
if  the  attorneys  preparing  the  record  on  ap- 
peal give  this  preparation  proper  attention. 
Further,  this  court  announced  to  the  profes- 
sion in  the  Featherman  Case,  supra,  that 
"counsel  may,  upon  timely  application  to 
the  court,  upon  suggestion  of  diminution, 
amend  their  records." 

This  leaves  only  two  questions  for  consid- 
eration, viz.:  (1)  Does  the  complaint  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion? and  (2)  did  the  court  err  in  overrul- 
ing the  motion  for  a  nonsuit? 

1.  Of  the  complaint:  The  only  ground  of 
insufficiency  charged  is  "that  there  is  no  al- 
legation that  the  demand  of  plaintiff  was 
ever  presented  to  the  city  council,  as  required 
by  the  provisions  of  sections  4811  and  4812 
of  the  Political  Code."  These  two  sections 
are  as  follows: 

"Sec.  4811.  All  accounts  and  demands 
against  a  city  or  town  must  be  submitted  to 
the  council,  and  if  found  correct  must  be  al- 
lowed, and  an  order  made  that  the  demand 
be  paid,  upon  which  the  mayor  must  draw  a 
warrant  upon  the  treasurer  in  favor  of  the 
owner,  specifying  for  what  purpose  and  by 
what  authority  It  la  Issued,  and  out  of  what 
fund  it  is  to  be  paid,  and  the  treasurer  must 
pay  the  same  out  of  the  proper  fund. 

"Sec.  4812.  All  accounts  and  demands 
against  a  city  or  town  must  be  presented  to 
the  council,  duly  itemized  and  accompanied 
by  an  affidavit  of  the  party  or  his  agent, 
stating  the  same  to  be  a  true  and  correct 
account  against  the  city  or  town  for  the  full 
amount  for  which  the  same  Is  presented, 
and  that  the  same  accrued  as  set  forth,  and 
with  all  necessary  and  proper  vouchers, 
within  one  year  from  the  date  the  same  ac- 
crued ;  and  any  claim  or  demand  not  so  pre- 
sented within  the  time  aforesaid  is  forever 
barred,  and  the  council  has  no  authority  to 
allow  any  account  or  demand  not  so  present- 
ed, nor  must  any  action  be  maintained 
against  the  city  or  town  for  or  on  account 
of  any  demand  or  claim  against  the  same, 
until  such  demand  or  claim  has  first  been 
presented  to  the  council  for  action  thereon." 

It  is  apparent  from  these  two  sections  that 
the  requirement  that  "all  accounts  and  de- 
mands" against  the  city  should  be  submit- 
ted to  the  council  was  for  the  purpose  of  al- 


lowing the  city  to  audit  such  accounts  and 
demands  and  direct  their  payment  This 
purpose  could  not  apply  to  a  claim  for  dam- 
ages arising  from  a  tort.  It  would  be  diffi- 
cult to  present  a  demand  arising  out  of  a 
tort  under  the  provisions  of  these  two  sec- 
tions. The  great  weight  of  authority  as  to 
legislative  provisions  of  the  character  of 
these  two  sections  is  that  they  do  not  apply 
to  demands  arising  out  of  torts,  but  simply 
to  accouuta  and  demands  upon  contracts. 
Adams  v.  City  of  Modesto  (Cal.)  63  Pac. 
1083;  Sutton  v.  City  of  Snohomish  (Wash.) 
39  Pac.  273,  48  Am.  St  Rep.  847;  Kelley 
V.  Madison,  43  Wis.  638,  28  Am.  Rep.  576; 
Lay  V.  City  of  Adrian,  75  Mich.  438.  42  N. 
W.  959;  Warren  v.  Davis,  43  Ohio  St  447. 
3  N.  E.  301;  Sheridan  v.  Salem.  14  Or.  328, 12 
Pac.  925 ;  McGaffln  v.  Cohoes,  74  N.  Y.  387. 
80  Am.  Rep.  307 ;  Howell  v.  City  of  Buffalo. 
15  N.  T.  512;  Pomfrey  v.  Village  of  Sara- 
toga Springs,  104  N.  Y.  459,  11  N.  E.  43.  A 
full  discussion  of  the  principles  involved  in 
this  application  of  these  sections  is  found 
in  the  above-cited  authorities,  and  it  would 
serve  no  useful  purpose  to  repeat  the  same 
In  this  opinion. 

2.  As  to  the  motion  for  nonsuit:  The  mo- 
tion for  nonsuit  was  based  upon  the  follow- 
ing grounds:  "(1)  The  evidence  conclusive- 
ly shows  that  the  plaintiff  was  guilty  of 
contributory  negligence.  (2)  That  there  is 
no  evidence  of  defendant's  negligence.  (3) 
That  the  evidence  introduced  is  not  sufficient 
to  entitle  plaintiff  to  a  verdict  (4)  For  the 
reason  that  the  facts  stated  In  the  complaint 
are  not  sufficient  to  support  the  Judgment 
in  this  action."  In  the  argument  of  the 
error  assigned  on  the  overruling  of  this  mo- 
tion, counsel  takes  four  positions,  some  of 
which  were  not  urged  In  the  court  below. 
They  are  as  follows:  (1)  Insufficiency  of 
the  complaint,  because  it  does  not  allege 
compliance  with  sections  4811  and  4812  of 
the  Political  Code.  (2)  There  was  a  fatal 
variance  between  the  proof  and  the  allega- 
tions of  the  complaint.  (3)  Because  the  evi- 
dence does  not  disclose  that  the  excavation 
was  the  prosdmate  cause  of  plaintifTs  In- 
Jury.  (4)  Because  the  evidence  conclusive- 
ly showed  that  plaintiff  had  knowledge  of 
the  excavation  of  the  street,  that  be  could 
have  easily  avoided  the  same,  and  that  he 
acted  negligently. 

Upon  motions  for  nonsuit,  everything  Is 
deemed  proved  which  the  evidence  tends  to 
prove,  and  no  such  motion  should  be  grant- 
ed unless  the  facts  disclosed  are  such  that 
all  reasonable  men  must  draw  the  conclu- 
sion from  them  that  the  plaintiff  cannot  re- 
cover. Nord  V.  B.  &  M.  M.  Co.  (Mout)  75 
Pac.  681,  and  cases  cited.  We  have  exam- 
ined plaintiff's  evidence  given  prior  to  thfr 
making  of  this  motion,  and  are  satisfied  that 
it  tended  to  show  facts  sufficient  to  su.<italn 
his  cause  of  action.  It  made  a  prima  facie 
case.  We  cannot  consider  the  question  of  the 
sufficiency  of  the  evidence,  because  the  ap- 
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peal  Is  from  the  Jndgment,  and  not  from  tbe 
order  overruling  the  motion  for  new  trial. 
Withers  t.  Kemper,  25  Mont.  432,  65  Fac. 
422.  This  court  can  only  examine  tbe  evi- 
dence to  determine  the  legal  question  wheth- 
er there  is  any  evidence  to  support  the 
jadgment. 

Neither  can  we  consider  the  question  of 
tbe  alleged  variance  between  the  proof  and 
the  complaint,  as  this  point  was  not  called 
to  the  attention  of  the  court  below.  Had 
it  been,  and  the  court  below  found  such  vari- 
ance, it  might  have  permitted  an  amendment 
to  the  complaint. 

Therefore  it  follows  that  the  only  error 
assigned  upon  the  correctness  of  the  ruling 
on  this  motion  is  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a 
cause  of  action.  We  have  considered  this 
proposition  fully  above,  and  are  satisfied 
that  the  complaint  does  state  sufllclent  facts 
to  constitute  a  cause  of  action. 

We  therefore  recommend  that  the  Judg- 
ment appealed  from  be  affirmed. 

POORMAN  and  CALLAWAY,  CK).,  concur. 

PER  CURIAM.  For  the  reasons  stated 
In  the  foregoing  opinion,  the  Judgment  Is 
affirmed. 


MURPHY  T.  LBVBNOOOD. 
(Supreme  Court  of  Montana.    June  26, 1904.) 

EUCTIONS  —  CONTEST— STATEMENT— VEBmCA- 
TION — AFFIDAVIT — BUFFICIENCT. 

1.  Under  Code  Civ.  Proc.  i  2014,  reqairing 
that  a  person  contesting  an  election  shall  file 
a  statement  setting  forth  certain  facts  and  the 
particular  ^roands  of  such  contest,  verified  by 
the  affidavit  of  the  contesting  party  that  the 
matters  therein  contained  are  true,  an  affidavit 
was  sufficient,  though  the  grounds  on  which  the 
contest  was  based  were  alleged  on  information 
and  belief. 

2.  Code  Civ.  Proc.  M  2021,  2016,  permitting 
tbe  court  to  dismiss  proceedings  contesting  an 
election,  if  the  statement  of  the  cause  of  con- 
test is  insufficient,  and  declaring  that  no  state- 
ment of  the  grounds  of  contest  will  be  rejected, 
nor  the  proceedings  dismissed  for  want  of  form, 
if  the  grounds  are  alleged  with  such  certainty 
as  to  advise  defendant  of  the  particular  cause 
for  which  snch  election  is  contested,  merely 
reqnire  that  the  contestant  shall  definitely  ap- 
prise the  contestee  of  the  charges  relied  on, 
HO  that  he  may  be  prepared  to  meet  them  with 
appropriate  proof. 

Commissioners'  Opinion.  Appeal  from  Dis- 
trict CJonrt,  Deer  Lodge  County;  Welling 
Xapton,  Judge. 

Proceedings  by  Felix  Murphy  against  New- 
ton B.  Levengood.  From  a  Judgment  for  de- 
fendant, plaintiff  appeals.    Reversed. 

J.  R.  Boarman,  for  appellant  Jno.  J.  Mc- 
Hatton,  W.  C.  Jones,  R.  B.  Smith.  Jos.  Mc- 
Caffeny  and  T.  O'Leary,  for  respondent 

CALLAWAY,  C.  This  action  was  brought 
by  the  appellant  to  contest  the  election  of 
respondent  to  the  office  of  county  assessor  of 


Deer  Lodge  county,  and  Is  a  result  of  the 
election  held  in  November,  1902.  It  is 
brought  tmder  the  provisions  of  sections  2010 
to  2025,  Inclusive,  of  the  Code  of  ClvU  Pro- 
cedure. To  the  complaint,  or  statement  of 
contest,  the  respondent  Interposed  a  motiou 
asking  that  the  complaint  be  stricken  from 
the  files,  and  the  contest  dismissed,  "for  the 
reason  that  the  grounds  upon  which  the  con- 
test Is  based  are  alleged  upon  information 
and  belief,  and  for  the  reason  that  the  veri- 
fication to  said  petition  Is  made  upon  in- 
formation and  belief,  and  la  not  in  accord- 
ance with  tbe  statute  In  such  cases  made 
and  provided."  The  court  sustained  the  mo- 
tion and  entered  Judgment  thereupon  in  fa- 
vor of  the  respondent.  From  the  Judgment 
this  appeal  is  prosecuted. 

An  Inspection  of  the  verification  to  the  com- 
plaint discloses  that  It  Is  In  practically  tbe 
same  form  as  that  appended  to  the  complaint 
In  Lane  t.  Bailey,  29  Mont  — ,  75  Pac.  191. 
The  case  of  Kirk  y.  Bhoads,  46  Cal.  398,  re- 
ferred to  in  Lane  y.  Bailey,  Is  applicable  to 
this  case  npon  both  of  the  grounds  urged  in 
the  motion,  and  we  therefore  quote  the  fol- 
lowing language  from  it:  "The  affidavit  In 
this  case  was  in  the  ordinary  form  of  a  veri- 
fication of  a  pleading,  and  averred  that  the 
statement  was  true,  except  as  to  matters 
therein  set  forth  on  information  and  belief, 
and  as  to  those  matters  affiant  believed  it  to 
be  true.  This  was  a  substantial  compliance 
with  the  statute.  To  hold  that  the  contestant 
must  make  oath  to  the  absolute  verity  of 
every  averment  of  the  statement  would  pre^ 
vent  the  contest  of  an  election  In  almost  any 
conceivable  case,  and  would  work  a  practical 
abrogation  of  a  beneficial  law.  From  the 
very  nature  of  the  case,  many,  and  frequent- 
ly most,  of  the  essential  facts  must  come  to 
the  knowledge  of  the  contestant  through  the 
statements  of  others;  for  he  cannot  be  pres- 
ent at  the  various  polling  places  to  observe 
the  conduct  of  the  officers  of  election.  We 
think  the  object  of  the  provision  was  merely 
to  require  a  verification  of  the  statement, 
but  not  t»  prescribe  its  form  or  terms.  The 
object  of  the  law  is  gained  when  the  affidavit 
Is  In  the  ordinary  form  of  a  verification  of 
a  pleading."  The  Supreme  Court  of  Indiana 
in  Curry  v.  Baker,  31  lud.  151,  said  that  to 
construe  the  language  of  the  statute  as  is 
contended  by  respondent,  "and  require  the 
affidavit  to  be  founded  alone  upon  the  person- 
al observation  of  the  contestor,  would  Involve 
a  practical  change  in  the  title  of  the  act,  so 
that  it  should  read,  'An  act  to  prohibit  the 
contesting  of  any  election.'"  And  see  Mc- 
Crary  on  Elections,  §  433.  In  McCrary  on 
Blectlons  (4th  Ed.)  {  431,  it  Is  said:  "It  may 
be  stated  as  a  general  rule,  recognized  by 
ail  the  courts  of  tills  country,  that  statutes 
providing  for  contesting  elections  are  to  be 
liberally  construed,  to  the  end  that  the  will  of 
the  people  in  the  choice  of  public  officers  may 
not  be  defeated  by  any  merely  formal  or 
technical  obJecti<ms.''    It  is  thus  apparent 
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that  tbe  obJecHona  lodged  by  the  contestee 
against  tbe  complaint  are  untenable. 

We  bare  examined  tbe  complaint  to  ascer- 
tain wbether  the  court  was  correct  In  sus- 
taining the  contestee'B  motion  upon  tbe 
ground  that  tbe  complaint  is  bad  for  want 
of  substance.  Section  2021,  Code  of  Civil 
Procedure,  provides  that  tbe  court  may  dis- 
miss tbe  proceedings  If  tbe  statement  of  tbe 
cause  or  causes  of  tbe  contest  is  Insufficient. 
Section  2016,  following,  provides:  "No  state- 
ment of  the  grounds  of  contest  will  be  reject- 
ed, nor  tbe  proceedings  dismissed  by  any 
court  for  want  of  form,  if  tbe  grounds  of 
contest  are  alleged  with  such  certainty  as 
will  advise  tbe  defendant  of  tbe  particular 
proceeding  or  cause  for  which  such  election 
Is  contested."  While  it  is  tme  that  the  com- 
plaint in  some  particulars  is  subject  to  criti- 
cism as  being  Indefinite,  yet  we  cannot  say 
that  It  does  not  state  a  cause  of  action.  All 
that  the  statute  requires  Is  that  the  contest- 
ant shall  definitely  apprise  the  contestee  of 
tbe  charges  relied  upon,  so  that  he  may  be 
prepared  to  meet  them  with  appropriate 
proof.  Except  In  one  or  two  instances,  which 
are  not  fatal  to  tbe  maintenance  of  the  ac- 
tion, we  think  the  contestee  is  advised  with 
certainty  to  a  common  intent  of  tbe  charges 
which  he  is  to  meet 

We  are  therefore  of  the  opinion  that  tbe 
Judgment  should  be  reversed,  and  tbe  cause 
remanded  for  further  proceedings. 

CLAYBERG,  C.  C,  and  POORMAN,  C, 
concur. 

PEK  CURIAM.  For  the  reasons  stated  in 
the  foregoing  opinion,  the  Judgment  is  re- 
versed, and  tbe  cause  remanded. 

MILBURN,  J.,  not  having  beard  the  argu- 
ment, takes  no  part  in  this  decision. 


STATE  ex  rel.  ANACONDA  COPPER  MIN. 
CO.  v.  CLANCY.  Judge,  et  al. 

(Supreme  Court  of  Montana.    June  22,  1904.) 

STATES  —  LEOISLATCBB  —  EXTEA  SESSION— AU- 
THOBITY  OF  GOVEBNOB  —  PROCLAMATION  — 
STATUTES  —  VALIDITY  —  UNIFOBMITY— JUDG- 
ES—ELIOIBILrTY  —  DISQUALIFICATION- PREJ- 
UDICE—C'ONSTrrUTIONAL  LAW — DUB  PROCESS 
OF  LAW— DELAY  OF  JUSTICE. 

1.  The  authority  of  the  Governor  over  the 
Legislature  is  limited  to  tlie  recommendation  of 
such  legislation  as  he  deems  expedient,  as  au- 
thorized by  Const,  art.  7,  S  10,  the  subjects  of 
which,  in  case  of  extra  sessions,  are  required  by 
section  11  to  be  enumerated  in  tbe  proclama- 
tion or  in  the  Governor's  message  to  the  Assem- 
bly, after  which  the  power  of  the  Tjegislature  to 
enact  legislation  on  such  subjects  is  plenary. 

2..A  proclamation  of  the  governor  convened 
the  Legislature  in  extra  session  in  December, 
1903,  tor  the  purpose  of  enacting  general  legis- 
lation by  which  the  bias  and  prejudice  of  dis- 
trict judges  should  be  made  a  disqualification 
of  such  judges  to  try  any  case  that  may  come 
before  them,  as  well  as  legislation  making  suit- 
able piovision  for  the  trial  of  such  case  or 


cases  in  such  event.  The  Legislature  met  and 
passed  Act  Deq.  10,  1903,  amending  Code  Civ. 
Proc.  §  180,  so  as  to  provide  that,  on  the  filing 
of  an  affidavit  of  prejudice  against  a  district 
judge,  he  should  no  longer  act,  and  also  amend- 
ed section  615,  so  as  to  provide  that  in  such 
case,  if  a  qualified  judge  should  be  called  to  try 
the  cause  within  30  days  after  such  disqualifica- 
tion, no  change  of  venue  therefor  should  l>e  had. 
Held,  that  such  legislation  was  germane  to  the 
Governor's  call,  as  required  by  Const  art.  7,  t 

3.  Act  Dec.  10,  1903,  amending  Code  Civ. 
Proc.  §  180,  so  as  to  provide  for  the  disaualifi- 
cation  of  a  district  judge  by  the  mere  filing  of 
an  affidavit  of  prejudice,  is  not  in  violation  of 
Const,  art  8,  {  IC,  providing  the  qualifications 
of  district  judges ;  such  qualifications  being  lim- 
ited to  qualities  necessary  to  render  the  person 
eligible  to  the  office,  without  application  to  his 
qualifications  to  try  particular  cases. 

4.  Act  Dec.  10,  1903,  amending  Code  Civ. 
Proc.  i  180,  so  as  to  provide  for  the  disqualifi- 
cation of  district  judges  on  the  filing  of  an  af- 
fidavit of  prejudice,  thereupon  disqualifying  him 
to  further  act  in  the  case  except  to  arrange  his 
calendar,  notify  another  judge  to  try  the  case, 
or,  if  he  fails  to  do  so  within  30  days,  to  change 
the  place  of  trial,  etc.,  and  amending  section 
615,  so  that,  if  another  judge  is  called  in  with- 
in such  time,  the  change  of  venue  shall  not  tie 
granted,  does  not  contravene,  but  is  in  harmony 
with.  Const,  art.  8,  S  12,  providing  that  any 
judge  of  the  district  court  may  hold  court  for 
any  other  district  judge,  and  shall  do  so  when 
required  by  law,  since  under  the  statute,  both 
before  and  after  its  amendment  a  judge  can 
only  be  secured  to  preside  for  another  on  the 
invitation  of  a  resident  judge. 

5.  Act  Dec.  10,  1903.  amending  Code  Civ. 
Proc.  S  180,  providing  for  the  disqualification 
of  district  judges  on  the  filing  of  an  affidavit 
of  prejudice,  is  not  in  violation  of  Const,  art. 
8.  ji  11,  conferring  on  district  courts  original 
jurisdiction  in  "all"  cases  in  law  and  in  equity, 
by  reason  of  the  fact  that  the  filing  of  tBe  affi- 
davit, without  a  determination  of  the  question 
of  prejudice,  deprives  the  judge  of  jurisdiction, 
since  it  is  the  imputation  of  prejudice,  and  not 
prejudice  in  fact  that  constitutes  the  dis- 
qualification, which  imputation  is  not  subject 
to  judicial  investigation. 

a  Act  Dec.  10,  1903,  amending  Code  Civ. 
Proc.  f  180,  80  as  to  provide  for  the  disqualifi- 
cation of  district  judges  on  tbe  filing  of  an  af- 
fidavit of  prejudice,  is  not  in  violation  of  Const. 
tJ.  S.  Amend.  14,  S  1,  nor  Const.  Mont  art  3. 
i  ZJ,  as  depriving  a  litigant  of  his  property 
without  due  process  of  law,  in  that  no  notice  is 
required  to  be  given  of  tbe  filing  of  the  dis- 
qualifying affidavit,  since,  as  the  mere  filing  of 
the  affidavit  works  tbe  disqualification,  the  giv- 
ing of  notice  would  serve  no  purpose. 

7.  Since  Act  Dec.  10,  1903,  amending  Code 
Civ.  Proc.  I  180.  so  as  to  provide  for  the  dis- 
qualification of  district  judges  on  the  filing  of 
an  affidavit  of  prejudice,  is  general  in  its  terms 
and  operation  throughout  the  state,  and  there- 
fore sufficiently  complies  with  Const,  art.  8,  | 
26,  requiring  all  laws  relating  to  courts  to  have 
a  uniform  operation,  it  is  immaterial  that  it 
was  passed  at  an  extra  session  of  the  Legis- 
lature, called  by  the  Governor  for  the  purpose 
of  relieving  an  industrial  condition  existing  in 
only  three  of  the  populous  cities  of  the  state. 

8.  Code  Civ.  Proc.  |  180,  as  amended  by  Act 
Dec.  10.  1903,  provides  "that  tjay  justice,  judge, 
or  justice  of  the  peace  must  not  sit  or  act  as 
such  in  any  action  or  proceeding  when  the  other 
party  makes  and  files  an  affidavit  that  he  had 
reason  to  believe  and  does  believe  he  cannot  have 
a  fair  trial  before  a  district  judge  by  reason  of 
the  bias  or  prejudice  of  such  judge."  Held 
that,  though  such  section  as  amended  was  de- 
fective in  declaring  that  a  "Justice"  of  the  Su- 
preme Court  or  a  justice  of  the  peace  should 
not  act  as  such   in  any  case   in   the   district 
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court,  it  'w6uld  be  assumed  that  the  word 
"judge"  in  the  first  sentence  referred  to  district 
judge,  and  the  words  "jnstice"  and  "justice 
of  the  peace"  would  be  disregarded. 

D.  Code  Civ.  Proc.  §g  180,  C15,  as  amended  b^ 
Act  Dec  10,  1903,  providing  for  the  disqualifi- 
cation of  district  judges  on  the  filing  of  an  af- 
fidavit of  prejudice,  and  declaring  that  a  change 
of  venue  shall  not  be  granted  for  that  reason 
if,  within  30  days  after  the  filing  of  the  affida- 
vit, another  judge  shall  be  called  in  to  try  the 
case,  etc.,  does  not  authorize  the  disqualifying 
affidavit  to  be  filed  after  the  trial  of  the  case 
has  been  begun,  after  which  period  no  change 
of  venue  can  be  granted. 

10.  Code  Civ.  Proc.  S  180,  as  amended  by  Act 
Dec.  10.  1003,  provides  for  the  disqualification 
of  district  judges  bv  the  filing  of  an  affidavit 
of  prejudice,  upon  the  filing  of  which  the  judge 
is  authorized  to  transfer  the  cause  or  call  In 
auother  judge  to  try  the  same.  Section  615  au- 
thorizes a  change  of  venue  where  a  judge  is 
disqualified,  and  as  amended  by  the  same  act  de- 
clares that,  if  a  judge  is  disqualified  for  preju- 
dice, BO  change  shall  be  granted  if  another  judge 
is  called  in  to  try  the  cause  within  30  days. 
Held,  that  such  amendatory  act  was  not  in  con- 
travention of  Const,  art.  3,  §  6,  guarantying 
administration  of  justice  without  delay,  in  that 
it  permits  a  party  filing  a  disqualifying  affida- 
vit to  prevent  further  action  m  case  the  dis- 
qualified judge  will  not  call  in  another  judge, 
since  in  that  event  the  opposite  party  would  at 
once  be  entitled  to  a  change  of  venue  under  sec- 
tion 615. 

11.  Act  Dec.  10,  1903,  amending  Code  Civ. 
Proc.  {  180,  authorizing  each  party  to  a  suit 
to  disqualify  five  district  judges  by  filing  an 
affidavit  of  prejudice,  could  not  be  held  in  con- 
travention of  Const,  art.  3,  §  6,  guarantying  the 
administration  of  justice  without  delay,  though 
it  authorises  the  successive  disqualification  of 
two-thirds  of  the  district  judges  in  the  state,  in 
the  absence  of  a  showing  that  the  "necessary" 
consequence  of  the  enforcement  of  the  act  will 
be  to  deny  litigants  a  speedy  trial. 

Application  by  the  Btate,  on  the  relation  of 
the  Anaconda  Copper  Mining  Company,  for 
a  writ  of  prohibition  agalnat  the  Second  Judi- 
cial district  court  and  William  Clancy,  Judge 
thereof.    Writ  granted. 

A.  J.  Shores,  C.  F.  Kelley,  and  Forbls  ft 
Evans,  for  relator,  John  J.  McHatton,  T. 
J.  Walsh,  J.  M.  Denny,  Toole  &  Bach,  and 
3.  B.  Roote.  for  respondents. 

HOLLOW  AY,  J.  On  November  10.  1903, 
the  OoTemor  of  Montana  issued  liis  procla- 
mation convening  the  Eighth  Legislative  As- 
sembly in  extraordinary  session  at  the  capital 
of  the  state  on  December  1,  1903.  The  pur- 
poses for  which  this  Assembly  was  convened 
are  indicated  In  the  preamble  to  the  procla- 
luntion.  After  reciting  the  fact  that  a  large 
nomber  of  petitions  had  been  addressed  to 
Iilm,  asliing  that  the  Legislature  be  convened 
in  extra  session,  the  Governor  continues: 
"Wliereas,  they  [certain  petitioners]  further 
represent  the  desirability  of  general  legisla- 
tion by  which  the  bias  and  prejudice  of  dis- 
trict Judges  be  made  a  disqualification  of  such 
Judges  to  try  any  case  that  may  come  before 
them  or  either  of  them,  as  well  as  legislation 
malcing  suitable  provision  for  the  trial  of 
sncli  case  or  cases  in  such  event:  •  •  • 
Now,  thetefco'e,  I.  J.  K.  Toole,  Governor  of 
tbe  state  o(  Montana,    *    *    *    do  hereby 


and  by  rlrttie  of  tbe  power  and  antborlty  in 
me  vested  by  the  Constitution  convene  the 
Eighth  Legislative  Assembly  In  extraordina- 
ry session,  at  Helena,  Montana,  the  capital 
of  said  state,  at  12  o'clock  m.,  on  December  1, 
A.  D.  1903,  for  the  purpose  of  considering 
tbe  legislation  hereintiefore  referred  to  and 
taking  such  action  thereon  as  it  may  deem 
wise  or  expedient" 

Pursuant  to  this  call  the  Legislature  met 
and  passed  two  measures,  which  received  the 
Governor's  approval  and  are  now  before  us 
for  consideration.  The  first  of  these  Is  enti- 
tled "An  act  to  amend  section  615  of  the 
Code  of  Civil  Procedure."  The  other  Is  enti- 
tled "An  act  to  amend  section  180  of  the  Code 
of  Civil  Procedure."  The  only  material 
cliange  made  in  section  615  was  to  provide 
that:  "If  any  qualified  district  Judge  shall 
be  called  In  and  shall  within  thirty  days 
after  the  motion  is  made,  appear  and  assume 
Jurisdiction  of  the  cause  and  of  all  matters 
and  proceedings  therein,  no  change  of  the 
place  of  trial  shall  be  made."  Section  180 
was  amended  by  adding  thereto  subdivision 
4,  the  portions  of  which  material  here  read 
as  follows:  "(4)  When  either  party  makes 
and  files  an  affidavit  as  hereinafter  provided, 
that  he  has  reason  to  believe,  and  does  be- 
lieve, he  cannot  have  a  fair  and  Impartial 
hearing  or  trial  before  a  district  Judge  by 
reason  of  the  bias  or  prejudice  of  such  Judge. 
•  •  •  Upon  the  filing  of  the  affidavit  the 
Judge  as  to  whom  said  disqualification  is 
averred,  shall  be  without  authority  to  act 
further  In  the  action,  motion  or  proceeding, 
but  the  provisions  of  this  section  do  not 
apply  to  the  arrangement  of  the  calendar, 
the  regulation  of  the  order  of  business,  the 
power  of  transferring  the  action  or  proceed- 
ing to  some  other  court,  nor  to  the  power  of 
calling  in  another  district  Judge  to  sit  and 
act  in  such  action  or  proceeding.  No  more 
than  five  Judges  can  be  disqualified  for  bias 
or  prejudice,  in  said  action  or  proceeding,  at 
the  instance  of  the  plaintiff,  and  no  more 
than  five  at  the  instance  of  the  defendant  in 
said  action  or  proceeding.    •    •    •" 

Thereafter  an  action  was  pending,  ready 
for  trial.  In  department  No.  2  of  the  district 
court  of  the  Second  Judicial  district  of  Mon- 
tana, which  action  is  entitled  "Anaconda  Cop- 
per Mining  Company,  Plalntltf,  versus  Mon- 
tana Ore  Purchasing  Company  and  Others. 
Defendants,"  and  numbered  8,833  of  the  files 
and  records  of  that  court.  This  cause  was 
set  for  trial  for  the  10th  day  of  February, 
1904.  On  February  5,  1904,  the  plaintiff, 
through  its  secretary  and  agent,  made  and 
filed  an  affidavit  in  accordance  with  the  pro- 
visions of  subdivision  4  of  section  180,  as 
amended  by  the  act  to  which  reference  is 
made  above.  Tbe  filing  of  this  affidavit  was 
called  to  tbe  attention  of  the  court;  but.  not- 
withstanding this  fact,  the  district  Judge 
presiding  in  tbe  department  in  which  the 
cause  was  set  for  trial,  and  against  whom 
the   affidavit   of   disqualification   had   been 
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filed,  announced  his  Intention  of  proceeding 
with  the  trial.  Thereupon  an  altematlTe 
writ  of  prohibition  was  Issued  from  this  court, 
directed  to  the  district  court  and  to  the  Hon- 
wable  William  Clancy,  judge  of  department 
2  thereof,  requiring  him  to  desist  and  refrain 
from  any  further  proceedings  in  the  cause 
until  the  further  order  of  this  court.  This 
writ  was  made  returnable,  and  the  matter 
was  argued  and  submitted  to  this  court,  on 
February  27,  1904. 

The  two  acts  above  referred  to  are  com- 
panion measures.  The  amendment  to  section 
615  Is  intended  to  carry  into  effect  the  provi- 
sions of  section  180  as  amended.  Numerous 
objections  are  lodged  against  the  constitution- 
ality of  these  acts.  However,  no  particular 
Infirmity  is  pointed  out  respecting  the  act 
amending  section  615.  If  the  act  amending 
section  180  is  valid,  it  is  quite  clear  that  no 
constitutional  objection  cffn  be  urged  against 
the  other. 

1.  In  the  first  Instance  It  is  contended  that 
the  legislation  Is  not  within  the  purview  of 
the  Governor's  call.  Section  11,  art  7,  of  the 
Constitution  provides:  "He  [the  Goveraor] 
may  on  extraordinary  occasions  convene  the 
Legislative  Assembly  by  proclamation,  stat- 
ing the  purposes  for  which  It  is  convened,  but 
when  so  convened,  It  shall  have  no  power  to 
legislate  on  any  subjects  other  than  those 
specified  in  the  proclamation,  or  which  may 
be  recommended  by  the  Governor."  There  is 
nothing  contained  in  the  Governor's  recom- 
mendations to  the  Legislature,  after  it  con- 
vened, in  any  manner  qualifying  the  terms  of 
the  proclamation,  so  far  as  the  particular 
measures  under  consideration  are  concerned. 
It  must  be  borne  in  mind  that  the  Governor 
is  not  a  part  of  the  lawmalting  body.  When 
convened  in  regular  session,  the  power  of  the 
IjCgislature  to  enact  laws  is  plenary,  except 
in  so  far  as  the  Constitution  has  limited  it. 
State  V.  French,  17  Mont  54,  §  41  Pac.  1078, 
30  L.  R.  A.  415.  The  utmost  extent  of  the 
Governor's  authority,  so  far  as  constructive 
legislative  work  is  concerned,  is  to  recom- 
mend such  measures  as  he  shall  deem  expedi- 
ent (section  10,  art  7,  Const);  but  there  Is 
not  any  legal  or  moral  obligation  resting 
upon  the  members  of  the  Legislative  Assem- 
bly to  follow  such  recommendations,  if  they 
deem  them  unwise  or  the  measures  Indorsed 
Inexpedioit.  When  the  exigencies  of  the 
times  require  it,  the  Legislature  may  be  call- 
ed In  extraordinary  session  by  the  Governor 
to  consider  particular  subjects  of  legislation. 
Those  subjects  must  be  enumerated  in  the 
proclamation  or  in  the  Governor's  message  to 
the  Assembly,  and  the  power  of  the  liCglsia- 
tnre  is  limited  to  enacting  laws  affecting 
those  subjects  only.  Section  11,  art  7,  above. 
In  other  words,  the  Governor  may  submit  the 
subjects  with  reference  to  which  legislation 
Is  desired,  but  the  lawmaking  body  then  has 
absolute  power  to  construct  such  laws  re- 
q)ectiDg  those  subjects  as  it  shall  see  fit  (un- 
less restrained  by  constitutional  inhibition), 


or  to  disregard  the  subjects  altogether  and 
not  enact  any  measures  respecting  them. 
The  Governor  has  the  same  authority  at  a 
special  session  of  the  Legislature  that  he  has 
at  a  regular  session  to  recommend  any  par- 
ticular measures  which  he  may  deem  expe- 
dient; but  such  recommendation  does  not 
measure  or  limit  the  legislative  authority. 
That  authority  is  only  limited  by  the  scope  of 
the  subjects  submitted  for  consideration,  and 
any  recommendation  respecting  a  particular 
measure  would  not  be  binding  upon  the  leg- 
islative assembly. 

In  order  to  determine  whether  a  particular 
measiu«  is  germane  to  the  subjects  stated  in 
the  Governor's  proclamation,  it  is  Incumlient 
upon  us  to  examine  the  proclamation  as  a 
whole  (Chicago,  B.  &  Q.  R.  R.  Co.  v.  Wolfe, 
61  Neb.  502,  86  N.  W.  441)  giving  to  the  lan- 
guage used  its  ordinary  meaning.  It  Is  fairly 
deducible  from  an  examination  of  the  procla- 
mation that  the  Governor's  purpose  in  call- 
ing the  Legislative  Assembly  in  extraordinary 
session  was  to  secure,  If  possible,  the  enact- 
ment of  some  measure  whereby  a  district 
Judge,  charged  with  entertaining  bias  and 
prejudice  against  a  litigant,  to  such  an  ex- 
tent as  to  engender  the  belief  in  the  litigant's 
mind  that  he  could  not  have  a  fair  and  Im- 
partial trial  of  his  cause,  should  not  be  per- 
mitted to  sit  and  hear  the  same.  It  was  not 
the  Governor's  purpose  to  advocate  any  par- 
ticular measure,  but  with  this  subject  for 
consideration  laid  before  the  lawmaking  pow- 
er, to  permit  It  freely  to  exercise  its  legisla- 
tive discretion  in  framing  any  measure  which 
might  accomplish  the  result  sought  in  call- 
ing the  members  together.  To  say  that  be- 
cause, in  his  proclamation,  the  Governor 
specified  "general  legislation  by  which  the 
bias  and  prejudice  of  district  judges  t>e  made 
a  disqualification  of  such  Judges  to  try  any 
case,"  etc.,  no  law  enacted  In  pursuance 
thereof  would  be  valid  which  did  not  express- 
ly declare  bias  and  prejudice  a  disqualifica- 
tion, would  be  to  lodge  in  the  Governor  great- 
er power  than  was  ever  contemplated  by  the 
constitutional  provision  under  consideration. 
He  cannot  In  advance  tie  the  hands  of  the 
Legislature.  He  cannot  submit  the  draft  of 
a  proposed  bill,  and  direct  the  liegislature  to 
enact  it,  or  no  measure  at  all;  but  any  enact- 
ment which  will  meet  the  ends  sought  to  b« 
accomplished  in  his  call  must  be  deemed  to 
be  embraced  within  the  limits  of  the  subjects 
submitted  for  consideration.  That  a  Uberal 
rule  for  the  interpretation  of  these  proclama- 
tions has  been  generally  applied,  to  the  end 
that  the  legislation  enacted  In  pursuance 
thereof  be  operative,  is  apparent  from  the  ad- 
judicated cases.  Chicago,  B.  &  Q.  R.  R.  Ck>. 
V.  Wolfe,  above;  Baldwin  v.  State,  21  Tex. 
App.  591,  3  S.  W.  109;  In  re  Governor's  Proc- 
lamation, 19  Colo.  833,  35  Pac.  530;  Mitchell 
V.  Turnpike  Co.,  22  Tenn.  4BQ.  We  are  there- 
fore of  the  opinion  that  the  act  amending  sec- 
tion 180  above  is  within  the  purview  of  the 
(Sovemor's  call,  and,  as  the  amendment  to 
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section  615  Is  ^Tlonaly  Intended  to  carry  sec- 
tion 180  as  amended  into  effect,  by  proyiding 
t  means  by  wliich  all  cases  in  wbicb  a  dis- 
trict judge  is  disqualified  may  be  tried,  tills 
amendment  to  section  015,  tben,  is  clearly 
comprebended  wltbin  tbat  portion  of  tbe  proc- 
lamation quoted  above,  wbicb  reads:  "Leg- 
islation making  suitable  provision  for  tbe 
trial  of  such  case  or  cases  in  sucb  event" 

2.  It  is  m-ged  tbat  tbe  necessary  etCect  of 
this  act  amending  section  180,  In  providing 
for  tbe  disqualification  of  a  Judge  by  tbe 
mere  filing  of  an  affidavit,  is  to  do  by  indi- 
rection wbat  tbe  Legislature  could  not  do 
directly— add  to  tbe  qualifications  prescribed 
for  district  Judges  by  section  16,  art  8,  of 
the  Constitution.  Tbat  section  reads:  "Xo 
person  sball  be  eligible  to  tbe  office  of  Judge 
of  tbe  district  court  unless  he  be  at  least 
twenty-five  years  of  age  and  a  citizen  of  tbe 
United  States,  and  shall  have  been  admitted 
to  practice  law  in  the  Supreme  Court  of  tbe 
territory  or  state  of  Montana,  nor  unless  be 
shall  have  resided  In  this  state  or  territory 
at  least  one  year  next  preceding  his  elec- 
tion." It  is  elementary  tbat  the  Legislature 
cannot  impose  any  additional  conditions  to 
those  enimierated  above  as  a  prerequisite  to 
any  man's  holding  the  office  of  district  Judge 
who  might  be  elected  or  appointed  to  that 
office,  and  neither  do  we  think  that  any  ef- 
fort in  tbat  direction  was  made  by  tbe  en- 
actment of  tbe  amendment  to  section  180 
above.  The  qnaliflcations  enumerated  in  sec- 
tion 16,  art  8,  above,  have  to  do  with  the 
pllgibiUty  of  a  man  to  hold  the  office,  but  it 
does  not  follow  tbat,  because  a  district  judge 
pos.<!esses  those  qualifications,  he  sball  have 
a  right,  by  virtue  of  bis  office  or  otherwise, 
to  try  every  cause  which  may  be  commenced 
in  or  transferred  to  bis  district  To  say  that 
he  has  sucb  right  is  to  say  tbat  be  may  try 
a  cause  to  wbicb  be  is  a  party  plaintiff  or 
defendant,  and  tbat  his  opposing  litigant  is 
helpless  to  prevent  it.  No  sucb  contention 
can  be  urged  successfnlly.  Tbe  Constitution 
attempts  to  prescribe  tbe  qualifications  with- 
out which  a  man  ought  not  to  bold  tbe  office 
of  district  Judge.  This  act  does  not  attempt 
to  add  to  or  take  from  those  constitutional 
qnaliftcatlons;  in  fact,  it  does  not  have  any- 
thing to  do  with  the  right  or  eligibility  of 
any  one  to  hold  or  exercise  tbe  office,  but 
provides  the  circumstances  nnder  which  a 
particular  Jndge,  though  possessing  tbe  qual- 
ifications necessary  to  bold  tbe  office,  may 
not  try  a  particular  cause.  Tbe  act  does  not 
in  any  manner  infringe  tbe  provisions  of  tbe 
Constitution  referred  to. 

3.  It  is  contended  that  this  act  amending 
section  180  violates  that  portion  of  section 
12,  art.  8,  of  tbe  Constitution  which  reads 
as  follows:  "Any  Judge  of  tbe  district  court 
may  hold  court  for  any  other  district  judge, 
and  shall  do  so  when  required  by  law." 
There  is  nothing  whatever  in  tbe  foregoing 
provision  which  would  Indicate  an  intention 
on  the  part  of  the  framcrs  of  tbe  Constitu- 


tion to  limit  tbe  method  of  securing  the  trial 
of  a  cause,  in  which  tbe  resident  judge  is 
disqualified,  to  calling  In  another  Judge. 
This  provision  is  simply  a  means  placed  in 
tbe  bands  of  the  judges  themselves  to  facil- 
itate the  dispatch  of  business  in  which  they 
may  I>e  interested  or  otherwise  disqualified 
from  acting.  There  is  no  obligation  resting 
upon  a  particular  judge  to  call  in  another, 
and  likewise  no  obligation  resting  upon  an 
invited  Judge  to  accept  the  invitation.  All 
tliat  was  decided  in  the  Weston  Case,  28 
Mont  207,  72  Pac.  512,  respecUng  this  mat- 
ter, was  that  the  only  method  by  which  one 
judge  can  be  secured  to  preside  for  another 
is  upon  the  invitation  <^  tbe  resident  Judge 
Iiimself,  and  in  this  respect  tbe  provisions 
of  section  12,  art  8,  are  prohibitory.  There 
is  nothing  in  the  act  wbicb  impinges  upon 
this  provision.  Under  section  180,  as  amend- 
ed, a  district  Judge  may  l>e  disqualified  by 
tbe  filing  of  tbe  affidavit  provided  for  in  sab- 
division  4  thereof.  His  authority  with  refer- 
ence to  tbe  particular  matter  then  ceases, 
except  tliat  he  may  arrange  bis  calendar, 
invite  in  another  Judge  to  try  the  cause  for 
him,  or,  if  he  invites  another  Judge,  who 
fails  to  come  within  30  days  after  a  motion 
for  a  change  of  venue  is  made,  be  still  re- 
tains authority  to  change  tbe  place  of  trial. 
While  this  constitutional  provislou  lodges  La 
a  disqualified  judge  tbe  sole  power  to  invite 
in  another  Judge  to  try  tbe  case  in  which 
be  is  disqualified.  It  was  never  intended 
thereby  to  enable  sucb  disqualified  Judge, 
by  refusing  to  call  in  another  judge,  or  by 
delaying  unreasonably  bis  invitation,  to  deny 
altogether  to  a  litigant  a  trial  of  bis  cause. 
So  tbat  this  act,  and  section  615  as  amended, 
not  only  do  not  contravene  tbe  provisions 
of  section  12,  art  8  above,  but  are  subject 
to  a  construction  in  harmony  with  them. 
This  is  the  c-onciuslon  reached  by  tbe  Su- 
preme Court  of  Florida  with  reference  to  a 
somewhat  similar  statute  against  which  was 
lodged  tbe  same  objection  now  under  con- 
sideration. Thebaut  v.  Cnnova,  11  Fla.  143. 
4.  It  is  also  urged  tbat  this  act  amending 
section  180  violates  section  11,  art  8,  of  the 
Constitution,  wbicb  confers  on  district  courts 
"original  Jurisdiction  In  all  cases  at  law  and 
In  equity,"  etc.  The  particular  objection 
made  here  is  that  the  filing  of  the  affidavit 
operates  Ipso  facto  to  deprive  the  judge 
against  whom  it  is  aimed  of  authority  to 
proeeed  with  tbe  trial  of  tbe  cause,  and 
tbat  no  provision  is  made  at  all  for  deter- 
mining judicially  whether,  as  a  fact  the 
Judge  is  actually  biased  or  prejudiced,  or, 
in  other  words,  tbat  this  act  attempts  to  de- 
termine the  question  of  bias  and  prejudice 
in  advance,  or  permits  tbe  litigant  to  do  so, 
whereas  that  can  only  be  done  by  a  judicial 
investigation  and  determination.  But  this 
proceeding  to  disqualify  a  Jndge  is  anal- 
ogous to  a  proceeding  for  change  of  venue, 
and  no  one  has  yet  dented  the  right  of  the 
Legislature  to  provide  for  a  change  of  veuue 
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upon  such  terms  as  It  may  propose.  The 
authority  to  enact  such  statutes  1b  not  de- 
rived from  the  Constitution,  but  la  inherent 
in  the  Lieglslature,  subject  only  to  the  consti- 
tutional provision  that  such  laws  shall  not 
be  local  or  special.  In  the  absence  of  any 
constitutional  inhibition,  we  know  of  no  rea- 
son why  the  Legislature  might  not  provide 
for  a  change  of  venue  merely  upon  demand 
of  either  party,  without  assigning  any  rea- 
son whatever.  4  Ene.  IM.  &  Pr.  431.  The 
mere  fact  that  no  provision  Is  made  for  a  Ju- 
dicial determination  of  the  bias  or  prejudice 
of  the  Judge  against  whom  the  aftldarit  may 
be  directed  is  not  itself  snflldent  to  invali- 
date this  act  As  a  matter  of  fact  it  is  not 
the  bias  or  prejudice  of  the  Judge  which  dis- 
qualifies Iiim,  but  the  mere  imputation  of 
such  bias  and  prejudice,  and  that  leaves 
nothing  to  be  judicially  determined.  In  con- 
sidering this  same  objection  to  a  similar 
statute,  this  court  in  Godbe  v.  McCornilck,  1 
Mont.  105,  said:  "So  far  as  the  [first]  ques- 
tion Is  concerned,  we  do  not  regard  the  act 
of  the  Legislature  as  affecting  the  jurisdic- 
tion of  the  district  court.  It  lays  down  a 
rule  of  procedure,  in  certain  cases,  for  the 
observance  of  the  courts  In  the  exercise  of 
their  jurisdiction,  of  the  same  character  as 
the  laws  regulating  continuances,  appeals, 
new  trials,  and  the  entire  subject  of  reme- 
dies and  of  practice." 

In  this  connection  it  is  also  said  that  the 
act  amending  section  615  seeks  to  take  from 
the  district  court  its  discretion  with  refer- 
ence to  granting  a  change  of  venue  and  to 
impose  a  mere  ministerial  duty  upon  a  judi- 
cial body.  But  it  Is  not  every  question  aris- 
ing in  court  that  is  entitled  to  a  judicial 
determination,  or  with  reference  to  which 
Judicial  discretion  need  be  exercised.  In 
Godbe  ▼.  McCormIck,  alsove,  the  court  said: 
"The  mere  fact  that  a  law  requires  the  per- 
formance by  a  court  of  a  particular  act  upon 
a  given  state  of  fact  is  not  a  sufficient  test 
by  which  to  determine  its  Invalidity,  and 
In  many  instances  the  Legislature  may  de- 
prive the  court  of  discretion  in  the  exercise 
of  its  jurisdiction."  To  the  same  effect  is 
the  decision  in  Smith  v.  District  Court,  17 
Cal.  557,  where  It  Is  said:  "It  Is  true  that 
the  court,  having  a  discretion  as  to  a  par- 
ticular matter,  cannot,  so  long  as  it  retains 
that  discretion,  be  controlled  In  the  exer- 
cise of  it.  But  the  whole  error  Is  in  forget- 
ting that  the  court  has  the  discretion  only 
by  virtue  of  the  law  giving  It  and  that  the 
same  law  can  take  away  that  discretion  as 
to  all  matters  of  remedy,  and  leave  to  the 
court  a  simple  ministerial  duty."  This  doc- 
trine is  emphasized  by  numerous  examples 
in  our  own  practice,  as  well  as  elsewhere. 
A  party  to  an  action  may  amend  his  plead- 
ing once  as  a  matter  of  right— a  right  which 
the  court  cannot  deny  him,  and  respecting 
which  it  cannot  exercise  any  discretion  what- 
ever. Section  773,  Code  Civ.  Proc.  Bach 
party  to  a  civil  action  may,  by  a  mere  ob- 


jection, peremptorily  challenge  four  jurors 
(section  1059,  Code  Civ.  Proc),  and  when 
these  challenges  are  exercised  the  court  has 
no  discretion  in  the  matter  whatever.  The 
jurors  challenged  may  be  thoroughly  quali- 
fied to  try  the  cause,  and  free  from  any  in- 
terest bias,  or  prejudice,  and  the  challenges 
may  be  interposed  out  of  pique,  wantonness, 
or  a  mere  desire  to  liinder  and  delay  the 
court,  and  yet  no  one  can  deny  the  right  un- 
der our  law,  or  say  that  the  statute  is  in- 
valid, because  It  does  not  require  these  chal- 
lenges to  be  tried  and  determined  by  a  court. 
In  proceedings  to  transfer  a  cause  from  the 
state  to  the  federal  court  on  the  ground  of 
diverse  citizenship,  upon  filing  the  requisite 
affidavit  and  bond,  the  state  court  has  no 
discretion  in  the  matter,  but  must  make  the 
transfer.  These  examples  might  be  extend- 
ed, but  the  foregoing  suffice  to  illustrate  the 
principle  that  with  reference  to  many  judi- 
cial proceedings  there  need  not  be  judicial 
discretion  exercised. 

5.  It  Is  further  contended  that  the  act 
amending  section  180  violates  section  1  of 
the  fourteenth  amendment  to  the  Constitu- 
tion of  the  United  States,  and  section  27,  art 
3,  of  the  Constitution  of  Montana,  In  that 
no  notice  is  required  to  be  given  of  the  fil- 
ing of  the  disqualifying  affidavit,  and  there- 
fore the  litigant  Is  denied  due  process  of  law. 
But  those  constitutional  provisions  cannot 
be  invoked  here.  That  portion  of  section  1 
of  the  fourteenth  amendment  above,  to  wtilch 
reference  is  made,  reads  as  follows:  "Nor 
shall  any  state  deprive  any  person  of  life, 
liberty,  or  property,  without  due  process  of 
law."  Section  27,  art  3,  al>ove,  reads:  "No 
person  shall  be  deprived  of  life,  liberty,  or 
property  without  due  process  of  law."  It  1« 
hardly  necessary  to  say  that  a  party  is  not 
deprived  of  life,  liberty,  or  property  by  the 
mere  fact  that  he  cannot  have  bis  cause 
tried  before  a  particular  judge.  The  fact 
that  the  Constitution  of  Montana  provides 
that  "any  judge  of  the  district  court  may 
hold  court  for  any  other  district  judge,"  and 
that  liberal  laws  for  change  of  venue  are 
on  the  statute  books  of  this  state,  sufficiently 
negatives  the  idea  that  a  litigant  has  any 
right  to  have  his  cause  tried  before  the  Judge 
of  the  district  where  the  action  was  com- 
menced; for,  if  he  has  such  right  the  venue 
could  not  be  changed  to  another  district,  nor 
could  a  Judge  from  another  district  ever  pre- 
side at  the  trial  of  the  same.  There  is  a 
sufficient  reason  for  the  rule  that  notice 
should  be  given  of  most  proceedings  In  course 
of  litigation,  but  In  this  instance  there  can 
be  none.  No  hearing  Is  to  be  had  upon  the 
matter.  The  filing  of  the  affidavit  Itself 
works  the  disqualification,  and  no  purpose 
whatever  could  be  served  by  giving  notice. 
Llvermore  v.  Brundage,  64  Cal.  299,  30  Pat 
848.  When  the  reason  for  the  rule  ceases, 
80  does  the  rule  Itself. 

6.  It  is  further  said  that  the  act  amending 
section  180  Is  special  legislation,  and  violates 
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section  26,  art.  8,  of  tbe  Constitution,  and 
tbat  Its  terms  are  so  uncertain  and  unin- 
telligible as  to  render  tbe  act  void.  Tbe  first 
of  these  contentions  is  based  upon  tbe  tbeory 
tbat,  as  tbe  Governor  in  hla  proclamation  re- 
ferred to  tbe  industrial  condition  existing 
in  three  of  the  populous  cities  of  tbe  state, 
consequent  upon  tbe  cessation  of  operations 
of  certain  large  industries,  and  expressed  his 
belief  tbat  work  would  be  forthwith  resum- 
ed In  all  such  suspended  operations  If  an 
extraordinary  session  of  the  Legislature  was 
convened  to  consider  certain  legislation,  and 
as  the  extraordinary  session  did  consider  and 
pass  this  amendment  to  section  180,  it  must 
result  that  tbe  legislation  was  enacted  for 
the  express  benefit  of  tbe  people  whose  In- 
dustries had  been  Idle,  entailing  the  Indus- 
trial depression  referred  to  by  the  Governor. 
Bat,  regardless  of  tbe  circumstances  under 
which  the  Legislature  was  called  In  extraor- 
dinary session,  or  the  motives  which  prompt- 
ed this  particular  legislation,  we  are  concern- 
ed only  with  the  law  itself,  and  if  its  terms 
are  general  and  operate  throughout  the  state, 
and  affect  all  judges  and  litlganta  alike,  It 
meets  the  constitutional  requirements  that 
"all  laws  relating  to  courts  shall  be  general 
and  of  uniform  operation  throughout  tb» 
state;  and  the  organization,  Jurisdiction, 
powers,  proceedings  and  practice  of  all  courts 
of  tbe  same  class  or  grade,  so  far  as  regulat- 
ed by  law,  shall  be  uniform."  Section  26, 
art  8,  Const.  Mont.  We  need  not,  therefore, 
concern  ourselves  with  tbe  place  of  concep- 
tion of  this  measure,  or  the  history  or  cir- 
cnmstances  surrounding  its  enactment. 

Particular  stress  is  laid  upon  its  crudeness 
and  inaccuracy.  As  amended,  section  180 
now  reads:  "Section  180.  Any  justice,  judge 
or  justice  of  the  peace  must  not  sit  or  act  as 
such  in  any  action  or  proceeding  •  •  •  (4) 
when  either  party  makes  and  flies  an  affida- 
vit as  hereinafter  provided,  that  he  has  rea- 
son to  believe,  and  does  believe,  he  cannot 
have  a  fair  and  impartial  hearing  or  trial 
before  a  district  judge  by  reason  of  tbe  bias 
or  prejudice  of  such  judge.  •  •  •"  Of 
course,  it  was  quite  gratuitous  for  tbe  Legis- 
lature to  say  that  a  Justice  of  the  Supreme 
Court  or  a  justice  of  the  peace  should  not 
act  as  such  in  any  case  in  the  district  court. 
If  that  is  what  the  act  means.  But  we  are 
of  tbe  opinion  that,  crude  as  the  measure  is, 
there  is  yet  enough  expressed  to  enable  its 
terms  to  be  carried  into  execution  and  to 
render  it  Intelligible.  We  must  assume  that 
the  word  "Judge,"  in  the  first  sentence  above, 
refers  to  district  Judge;  and,  if  then  we  dis- 
regard the  reference  to  the  justices  of  this 
court  and  to  justices  of  the  peace,  the  meas- 
ure is  susceptible  of  intelligible  construction. 
And  while  it  may  appear  that  we  are  ap- 
proaching dangerously  near  legislation,  when 
we  give  the  interpretation  Indicated,  still  we 
think  we  have  not  trespassed  on  legislative 
functions  iu  so  doing,  and  prefer  to  give  this 


construction  to  the  measure  In  order  that 
the  legislative  will  may  be  carried  out. 

7.  Does  this  act  violate  section  (5,  art.  3,  of 
the  Constitution?  That  section  provides: 
"Courts  of  justice  shall  be  open  to  every  per- 
son, and  a  speedy  remedy  afforded  for  every 
Injury  of  person,  property  or  character;  and 
that  right  and  justice  shall  be  administered 
without  sale,  denial  or  delay."  Whatever 
may  l>e  the  infirmities  of  tbe  act,  it  Is  not 
open  to  the  particular  objection  that  it  per- 
mits the  disqualifying  afiidavlt  to  be  filed 
at  any  stage  of  the  proceedings.  While  con- 
sidered alone,  section  180  as  amended  would 
appear  to  be  open  to  this  objection,  yet,  as 
said  before,  these  two  measures  must  be 
construed  together;  for  one  is  the  counter- 
part of  the  other,  and  when  this  is  done,  and 
the  terms  of  section  180,  as  amended,  lim- 
ited as  they  must  be,  the  objection  Is  remov- 
ed. In  the  first  place  the  disqualifying  affi- 
davit cannot  be  filed  after  tbe  trial  of  a 
cause  has  been  begun.  This  must  be  so  nec- 
essarily, for  after  that  stage  In  the  progress 
of  litigation  has  been  reached  there  cannot 
be  a  change  of  venue.  4  Enc.  PI.  &  Pr.  420, 
and  cases  cited.  It  was  not  Intended  by  this 
act  to  permit  a  judge  to  be  disqualified  in 
any  event  when  a  change  of  venue  cannot 
be  had  upon  the  failure  of  a  Judge  of  an- 
other district  to  appear  and  assume  jurisdic- 
tion. The  very  purpose  of  the  amendment  to 
section  615  would  be  defeated  if  a  disqualify- 
ing affidavit  could  be  filed  at  any  time  after  a 
trial  had  been  begun;  for  that  section,  as 
amended,  assumes  to  provide  for  the  trial  of 
all  causes  In  which  a  Judge  has  been  dis- 
qualified under  subdivision  4  of  section  180, 
as  amended,  and,  as  we  have  already  said,  a 
change  of  venue  cannot  be  had  after  a  trial 
is  commenced.  It  would  be  absurd  to  speak 
of  a  change  of  venue,  or  change  of  place  of 
trial,  after  a  trial  has  been  had,  and  while  a 
motion  for  a  new  trial,  for  instance,  is  pend- 
ing. 

Neither  is  the  act  open  to  the  objection 
that  it  permits  a  party,  by  filing  a  disquali- 
fying affidavit,  to  prevent  further  action  In 
the  case  In  the  event  the  district  judge  dis- 
qualified cannot  or  will  not  secure  another 
Judge  to  try  it;  for  section  615,  as  amended, 
may  be  taken  advantage  of  by  either  party, 
and,  if  the  plaintiff  files  the  disqualifying 
affidavit,  there  is  no  reason  why  the  defend- 
ant may  not  at  once  apply  for  a  change  of 
venue  on  the  ground  that  the  judge  has 
been  disqualified,  and,  if  another  Judge  does 
not  appear  within  30  days  after  such  motion 
is  made,  the  venue  must  l)«  changed,  and 
tbe  cause  then  proceed.  It  may  be  that  the 
anomalous  situation  Is  presented  of  a  party 
applying  for  a  change  of  venue  who  does  not 
want  It,  except  as  an  alternative  of  no  trial 
at  all,  or  an  Indefinite  postponement  of  tbe 
day  of  trial  while  awaiting  the  coming  of 
another  judge;  but  this  only  Illustrates  an 
infirmity  in  the  measure,  which  might  with 
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propriety  be  urged  opon  tbe  lawmaking  body, 
but  which  does  not  necessarily  affect  tbe  va- 
lidity of  the  act 

Finally,  It  is  contended  that  the  necessary 
effect  of  the  operations  of  this  law  will  be 
to  prevent  the  trial  of  cases  altogether,  or 
that  such  delay  and  inconvenience  will  re- 
salt  as  will  be  tantamotint  to  a  denial  of  Jns- 
tlce.  Whether  either  of  these  results  will 
follow  can  only  be  determined  from  experi- 
ence in  the  actual  operations  of  the  law  It- 
self. We  cannot  say  that  such  would  neces- 
sarily be  the  case,  even  If  in  every  cause 
each  side  should  avail  itself  of  the  utmost 
authority  provided  by  the  act  and  disqualify 
successively  five  Judges.  We  are  not  aware 
that  a  like  statutory  provision  has  ever  been 
tbe  subject  of  construction  by  the  courts  of 
the  other  states.  Counsel  have  been  unable 
to  find  any  such  decisions,  and  doubtless 
there  are  none.  This  dearth  of  decisions  up- 
on the  question  may  be  accounted  for  by  tbe 
fact  that,  of  the  11  states  which  have  some- 
what similar  statutes,  in  10  of  them  only 
one  change  of  Judge  is  permitted,  and  in  the 
other  (Iowa)  only  two.  The  reasonableness 
of  the  measures  adopted  In  those  states  baa 
doubtless  prevented  any  contests  over  them. 
The  possibility  that  one  party  even  may  dis- 
qualify five  Judges,  and  that  successive 
changes  of  venue  may  be  granted  until  the 
cause  is  removed  for  trial  to  a  distant  i)art  of 
tbe  state  from  the  residence  of  the  parties, 
and  that  a  long  time  may  elapse  before  a 
trial  can  be  had  at  all,  only  illustrates  an 
extreme  case,  where  a  great  wrong  would 
be  perpetrated,  and  one's  sense  of  Justice  is 
outraged  by  the  infinite  abuse  of  legal  rights 
which  may  possibly  follow  the  acknowledg- 
ment of  the  validity  of  such  a  measure;  and 
yet  this,  also.  Is  an  argument  which  might 
with  propriety  be  addressed  to  the  legislative 
body,  but  not  to  a  court,  for  we  cannot  bold 
legislation  for  naught  merely  because  it  is 
unwise,  or  under  It  great  wrongs  may  be 
perpetuated,  or  even  because  tbe  measure  It- 
■elf  18  vicious.  The  act  may  seem  to  stand 
out  in  striking  contrast  with  similar  statutes 
In  Arizona,  California,  Colorado,  Florida, 
Illinois,  Indiana,  Missouri,  Oregon,  Wiscon- 
sin, and  Wyoming,  in  each  of  which  states 
the  number  of  Judges  who  may  be  disquali- 
fied Is  limited  to  one;  but  the  fact  that  un- 
der this  act  two-thirds  of  all  the  Judges  of 
the  state  may  be  disqualified  in  any  one  ac- 
tion does  not  necessarily  render  it  void.  By 
this  we  do  not  mean  to  say  that  there  is  no 
limit  beyond  which  the  Legislature  may  not 
go.  The  Constitution  has  wisely  provided 
that  "courts  of  Justice  shall  be  open  to 
every  person,  and  a  speedy  remedy  afforded 
for  every  injury  of  person,  property  or  char- 
acter, and  that  right  and  Justice  shall  be  ad- 
ministered without  sale,  denial  or  delay"; 
and  whenever  It  aflSrmatlvely  appears  that 
any  measure  has  transgressed  this  provision. 
It  will  be  held  Inoperative.  But  it  must  be 
shown  that  the  necessary  consequence  of 


the  enforcement  of  tbe  act  win  be  to  deny  to 
litigants  a  speedy  trial  before  we  can  say 
that  the  Legislature  exceeded  its  powers. 
Certainly,  the  extreme  limits  of  legislative 
authority  were  reached  in  enacting  this  meas- 
ure; but  we  cannot  say  that  it  appears  con- 
clusively that  the  operations  of  the  law  will 
result  in  a  denial  of  Justice. 

After  a  consideration  of  the  various  objec- 
tions urged  against  these  measures,  we  are 
not  prepared  to  say  that  their  unconstltti- 
tlonality  is  established  beyond  a  reasonable 
doubt;  and  this  is  the  criterion  now  recog- 
nized in  this  jurisdiction  by  which  the  in- 
validity of  a  solemn  legislative  declaration 
is  to  be  determined.  In  re  O'Brien  (Mont) 
75  Pac.  196,  and  cases  cited.  It  Is  ordered 
that  the  peremptory  writ  issue  as  prayed  for. 

Writ  granted. 

BRANmiY,  0.  J„  and  MILBUBN,  J,,  con- 
cur. 


(SO  Mont  H7) 

STATB  ex  rel.  DURAND  v.  DISTRICT 

COURT  OF  SECOND  JUDICIAL 

DIST.  et  aL 

(Supreme  Court  of  Montana.     June  22,  1001.) 

ffJOQta  —  OISQUAUFIOATIOII  —  i,rFIDi,VTr  ov 
PBBJUDICB  —  MOTIONS  —  8TA.TUTES— COKSTI- 
TUTIONALrrT  —  APPLICATION  —  CONTKMPT— 
BEVIEW— PBOHlBmON. 

1.  Code  CIt.  Proc.  I  180,  as  amended  by  Act 
Dec.  10,  1903,  making  the  alleged  preindloe  oi 
a  district  Judge  a  ground  of  disqualification,  is 
not   unconstitutional. 

2.  Code  Civ.  Proc.  f  180,  as  amended  by  Act 
Dec.  10,  1903,  making  the  alleged  prejudice  of 
a  district  judge  a  groond  of  diaanalification  In 
civil  cases,  and  providing  for  a  cnange  of  venue 
undpr  certain  circumstances  therefor,  has  no 
application  to  a  motion  to  strike  the  answer  of 
a  defendant  from  the  flies,  which  was  treated 
by  both  parties  aa  a  proceeding  in  contempt 

3.  Code  Civ.  Proc.  I  180,  as  amended  by  Act 
Dec  10,  1903,  provides  that  alleged  prejudice 
of  a  district  judge  shall  constitute  a  gnrand  of 
disqualification,  and  declares  that  on  the  filing 
of  an  affidavit  of  prejudice  the  judge  as  to 
whom  the  disqualification  is  averred  shall  be 
without  authority  to  act  further  in  the  action, 
motion,  or  proceeding,  with  certain  specified 
exceptions,  aeld^  that  section  180,  as  amended, 
was  rendered  available  by  the  filing  of  an  affida- 
vit of  prejudice,  and  that  a  motion  for  a  change 
of  judge  on  that  ground  was  not  permissible. 

4.  An  order  denying  a  motion  for  a  change  of 
venue  can  t>e  reviewed  only  on  appeal  from 
final  judgment  and  not  on  an  application  for 
a  writ  of  prohibition. 

Application  by  tbe  state,  on  the  relation  of 
Millie  Durand,  for  a  writ  of  prohibition 
against  the  Second  Judicial  District  Court  tor 
Silver  Bow  county,  Mont,  and  Hon.  EL  W. 
Harney,  Judge  thereof.    Dismissed. 

McBride  &  McBrlde,  for  relator.  Jobn  J. 
McHatton,  J.  M.  Denny,  and  Geo.  7.  Sbel- 
Xaa,  for  respondents. 

HOLLOWAT,  J.  On  January  15,  lOM, 
Fay  A.  Durand  commenced  an  action  In  tbe 
district  court  of  Silver  Bow  county  against 

T  4.  Bm  ProUbltlon.  voL  4t,  Cant  Die  |  II 
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HUUe  Dnrand,  Oscar  Durand,  the  Eqnitable 
Life  A88urance  Society,  F.  T.  McBrlde,  and 
Robert  McBrlde.  The  defendants  Millie  Du- 
rand and  F.  T.  and  Robert  McBrlde  appeared 
and  answered  on  January  22d.  On  the  same 
day  defendant  Robert  McBrlde,  for  himself 
and  for  Millie  Durand  and  F.  T.  McBrlde, 
filed  an  affldarlt  disqualifying  Hon.  E.  W. 
Harney,  Judge  of  the  department  In  which 
said  action  was  pending,  and  incorporated 
In  his  afiidavlt  of  disqualification  a  motion 
for  change  of  venue,  or,  in  lien  thereof,  a 
change  of  Judge.  This  affidavit  of  disqnalifi- 
cation  was  made  pursuant  to  the  provisions 
of  section  180  of  the  Code  of  Civil  Procedure, 
as  amended  by  the  second  extraordinary  ses- 
sion of  the  Eighth  Legislative  Assembly.  On 
January  29,  1904,  the  plaintiff  had  the  depo- 
sitlcn  of  defendant  Millie  Durand  taken  be- 
fore a  notary  public,  and  on  the  taking  of 
racb  deposition  Millie  Durand  was  asked  to 
attach  to  and  make  a  part  of  her  deposition 
a  certain  insurance  policy  and  a  certain  as- 
signment in  writing  which  she  had  in  her 
possession.  This  request  she  refused  to 
comply  with,  and  her  deposition  showing 
such  refusal  was  filed  In  the  court,  the  mat- 
ter called  to  the  attention  of  the  court,  and 
the  plaintiff  thereupon  moved  to  strike  from 
the  files  the  separate  answer  of  Millie  Du- 
rand, for  the  reason  that  she  had  so  refused 
to  answer  proper  and  pertinent  questions 
asked  in  taking  her  deposition.  On  February 
13,  1904,  Robert  McBrlde  again  filed  a  dis- 
qualifying affidavit,  similar  to  the  one  filed 
January  22d.  On  February  13th  the  district 
court,  over  the  objection  of  counsel  for  the 
answering  defendants,  set  the  motion  to 
strike  the  answer  of  MllUe  Durand  from  the 
files,  and  the  motion  of  the  answering  de- 
fendants for  change  of  venue  or  change  of 
Judge  for  hearing  on  February  15th.  On 
February  15th  the  motion  for  change  of 
venue  or  change  of  Judge  was  denied,  and  the 
hearing  on  the  motion  to  strike  from  the 
files  the  answer  of  Millie  Durand  was  con- 
tinned  until  February  18th.  On  February 
ITth,  on  the  application  of  Millie  Durand, 
tills  court  Issued  an  alternative  writ  of  pro- 
hibition, enjoining  the  district  court  and 
Hod.  B.  W.  Harney,  Judge  thereof,  from  fur- 
ther proceeding  In  the  hearing  of  said  motion 
of  the  plaintiff  to  strike  from  the  flies  the 
answer  of  MllUe  Durand,  or  otherwise  pro- 
ceeding In  said  action,  except  to  arrange  the 
calendar,  call  in  another  district  Judge  to  try 
the  cause,  or  change  the  venue.  This  writ 
was  made  returnable,  and  the  matter  was 
beard  and  submitted,  on  February  27,  1904. 

In  this  court  it  Is  contended,  on  behalf  of 
respondent,  first,  that  the  act  of  the  second 
extraordinary  session  of  the  Eighth  Legisla- 
tive Assembly,  approved  December  10,  1903, 
amending  section  180  of  the  Code  of  Civil 
Procedure,  which  authorizes  the  filing  of  a 
disqualifying  affidavit  such  as  was  filed  In 
the  district  court  In  this  Instance  by  the  de- 
fendant Robert  McBrlde,  is  unconstitutional; 


second,  that  the  proceeding  sought  to  be 
restrained  by  the  writ  of  prohibition  Is  one 
in  contempt,  and  that  the  act  above  men- 
tioned, even  If  valid,  has  no  application  to 
such  proceeding;  and,  third,  that  the  district 
court  properly  denied  the  motion  for  change 
of  venue  or  change  of  Judge,  for  the  reason 
that  all  of  the  defendants  did  not  unite  in  the 
motion. 

1.  The  first  of  these  contentions  is  dis- 
posed of  by  the  decision  In  State  ex  rel.  Ana- 
conda Copper  Mining  Company  v.  District 
Court,  77  Pac.  312,  this  day  decided. 

2.  Both  parties  in  this  court  have  treated 
the  motion  to  strike  the  answer  of  defendant 
Millie  Durand  from  the  files  as  a  proceeding 
la  contempt,  and  on  the  authority  of  State  ex 
rel.  Boston  &  Montana  Con.  0.  &  S.  Mining 
Company  v.  District  Court,  76  Pac.  10,  the 
act  amending  section  180  above  is  held  to 
have  no  application  to  such  proceeding. 

3.  It  is  not  contemplated  by  either  section 
180  above,  as  amended,  or  section  615  of  the 
same  Code,  as  amended,  that  a  motion  for  a 
change  of  Judge  shall  be  made,  and  such  mo- 
tion, if  made,  Is  of  no  effect,  and  could  prop- 
erly be  disregarded  altogether.  Upon  the 
filing  of  the  affidavit  by  defendant  McBrlde, 
the  Judge  against  whom  such  affidavit  was 
directed  was  thereupon  deprived  of  any  au- 
thority to  proceed  further  in  the  case  of  Fay 
A.  Durand  v.  Millie  Dnrand  et  al.,  except 
to  arrange  the  calendar,  call  in  another 
Judge,  or  change  the  venue.  Such  disqualifi- 
cation of  the  Judge  Is  made  a  ground  of  mo- 
tion for  change  of  venue  under  the  provisions 
of  section  615  above,  as  amended;  and,  un- 
less another  Judge  appears  and  assumes  Ju- 
risdiction of  the  cause  within  30  days  after 
the  motion  for  change  of  venue  is  made,  the 
venue  must  be  changed.  We  therefore  dis- 
regard the  motion  for  change  of  Judge,  as  not 
provided  for  by  the  statute.  So  far  as  the 
action  of  the  court  In  overruling  the  motion 
for  change  of  venue  Is  concerned,  that  cannot 
be  considered  on  this  application  for  a  writ 
of  prohibition.  It  can  be  reviewed  only  oa 
appeal  from  the  final  Judgment. 

As  the  relief  sought  here  is  to  prevent  the 
respondent  Judge  from  hearing  the  contempt 
proceedings,  and  as  the  act  amending  section 
180  above  has  no  application  to  proceedings 
In  contempt.  It  is  ordered  that  the  alternative 
writ  of  prohibition  heretofore  issued  be 
quashed,  and  these  proceedings  dismissed. 

Dismissed. 

BBANTLY,  C.  J.,  and  MILBURN,  J.,  con- 
cur. 


BUTTE  MIN.  &  MILL.  CO.  v.  KENTON 

et  al. 

(Supreme  Court  of  Montana.     June  13,  1904.) 

APPEAI/— BECOBD— INSTBUCTIONS— BEVIEW. 

1.  On  a  motion  for  rehearing,  it  was  alleged 
as  a  ground  of  surprise  that  the  court  refused 
to  consider  the  instructions  on  the  ground  that 
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they  were  not  contained  in  the  Judgment  roll; 
the  moTing  party  alleging  that  the  court  per- 
tnltted  the  certificate  of  the  clerk  of  the  dis- 
trict court  to  be  amended  at  the  hearing  so  as 
to  show  that  the  transcript  contained  a  copy 
of  the  judgment  roll,  and  that  he  would  have 
amended  the  transcript  so  as  to  complete  the 
judgment  roll  upon  an  intimation  that  it  did 
not  contain  a  complete  copy.  Held,  that  such 
ground  was  insufficient,  inasmuch  as  the  court 
during  a  hearing  cannot  examine  the  record  to 
determine  what  questions  raised  by  the  argu- 
ment are  properly  presented. 

2.  Code  Civ.  Proc.  i  1100,  provides  that  after 
entering  judgment  the  clerk  must  attach  to- 
gether certain  papers  which  constitute  the  judg- 
ment roll — such  papers  including  all  orders, 
matters,  and  proceedings  deemed  excepted  to 
without  bill  of  exceptions ;  and  section  1151 
declares  that  the  instructions  are  to  be  deem- 
ed excepted  to,  and  that  no  bill  of  exceptions  is 
required.  Section  1080,  as  amended  by  Act 
1^7  (Sess.  Laws  1897,  p.  241),  declares  that  all 
instructions  must  be  filed  as  a  part  of  the  rec- 
ord, and  that  the  refusal  to  give  instructions 
shall  be  deemed  excepted  to,  and  no  bill  of  ex- 
ceptions shall  be  required.  Held,  that  where 
instructions  on  appeal  do  not  appear  in  the 
judgment  roll,  but  merely  in  the  statement  on 
motion  for  a  new  trial,  they  cannot  be  consid- 
ered. 

On  motion  for  rehearing.     Rehearing  de- 
nied. 
For  former  opinion,  see  76  Pac.  696. 

BRANTLY,  C.  J.  1.  Appellant  has  sub- 
mitted a  motion  for  rehearing  herein.  In 
which  complaint  is  made  that  certain  facts 
appearing  in  the  record  were  not  given  due 
weight  in  determining  the  question  of  the 
sufficiency  of  the  evidence  to  sustain  the 
verdict  The  criticism  of  the  Commissioners' 
opinion  seems  to  be  founded  upon  the  pre- 
sumption that,  as  these  facts  are  not  set  forth 
particularly  in  the  statement  of  the  case, 
they  were  overlooked  by  the  Commissioners 
and  by  the  court.  This  was  not  the  case. 
There  Is  a  substantial  conflict  In  the  evi- 
dence. This  being  so,  this  court  had  to  ac- 
cept the  opinion  of  the  district  court  there- 
on, and  refuse  to  reverse  the  Judgment  on 
the  ground  of  alleged  insufficiency  of  the  evi- 
dence. This  court  does  not  usually  in  such 
cases  undertake  in  its  opinion  to  set  forth  an 
analysis  of  the  evidence  for  the  purpose  of 
pointing  out  the  conflict,  as  this  course  serves 
only  to  encumber  the  Reports,  and  Involves 
a  useless  expenditure  of  time  and  labor. 

2.  The  appellant  alleges  surprise  at  the 
action  of  the  court  in  refusing  to  consider  the 
Instructions.  Counsel  say  that  the  conrt  per- 
mitted the  certificate  of  the  clerk  of  the  dis- 
trict court  to  be  amended  at  the  hearing  so 
as  to  show  that  the  transcript  contains  a 
copy  of  the  Judgment  roll,  and  that  they 
would  have  amended  the  transcript  so  as  to 
complete  the  Judgment  roll,  upon  an  intima- 
tion that  it  did  not  contain  a  complete  copy. 
They  also  say  that  they  had  gained  the  im- 
pression from  an  Intimation  by  one  of  the 
Justices  that  the  strict  rule  of  the  case  of 
Featherman  v.  Granite  County,  28  Mont. 
462,  72  Pac.  972,  would  not  hereafter  be  fol- 
lowed, and  that  It  was  followed  in  this  case 


is  alleged  as  a  second  distinct  ground  of 
surprise.  As  to  the  first  allegation  of  sur- 
prise, it  is  sufficient  to  say  that  the  court 
cannot,  during  a  hearing,  examine  the  record 
to  determine  which  of  the  questions  argxtei 
by  counsel  are  properly  presented  by  it.  It 
is  no  part  of  the  court's  duties  to  do  this  at 
that  time,  as  Its  attention  is  then  absorbed 
in  following  counsel  through  the  course  of 
their  argument.  Touching  the  rule  laid  down 
In  Featherman  v.  Granite  County,  supra,  as 
to  how  the  record  should  be  made  up,  the 
only  modification  that  the  court  has  made  of 
it  is  stated  in  the  case  of  Glavin  t.  Lane,  29 
Mont.  — ,  74  Pac.  406,  in  which  the  use  of  the 
word  "Jurisdiction,"  used  in  Featherman  t. 
Granite  County,  Is  criticised  and  limited  in 
its  application  in  its  strictly  technical  sense 
to  the  steps  necessary  to  perfect  the  appeal. 
These  steps  are  Jurisdictional,  and,  unless 
they  are  taken  as  provided  by  the  statute^ 
this  court  has  no  power  to  consider  the  case. 
The  preparation  of  the  record  to  present  to 
this  court  is  not  a  jurisdictional  matter. 
Nevertheless  the  directions  of  the  statute 
must  be  substantially  pursued,  in  order  to 
present  alleged  errors  for  review.  Section 
1106,  Code  Civ.  Proc.,  directs  what  the  Judg- 
ment roll  shall  contain.  This  section,  read 
In  the  light  of  section  1151  and  section  lOSO 
as  amended  by  the  act  of  1897  (Sess.  Laws 
1897,  p.  241),  leaves  no  doubt  as  to  what  pa- 
pers sliall  be  included.  Sections  1736  and 
1738  are  equally  clear  as  to  what  the  record 
presented  to  this  court  on  appeal  from  a 
Judgment  or  an  order  denying  a  new  trial 
should  contain,  as  well  as  the  order  in  whicli 
they  should  appear.  It  is  not  proper  to  in- 
corporate the  Judgment  roll  In  the  statement 
or  bin  of  exceptions,  and  undertake  in  this 
way  to  get  it  before  this  court  The  state- 
ment or  bill  should  not  Include  any  of  the 
papers  which  properly  belong  to  the  Judg- 
ment roll.  This  Is  clearly  stated  in  Feather- 
man T.  Granite  Coimty,  supra.  The  Judg- 
ment roll  should  be  certified  up  as  a  separate 
entity.  If  the  record  Is  made  up  In  accord- 
ance with  the  statutory  direction,  this  court 
can  then  readily  turn  to  any  portion  referred 
to  or  desired.  The  question  sought  to  be 
presented  Is  then  presented  as  the  statute  re- 
quires. A  substantial  departure  from  ttie 
statutory  directions  destroys  any  semblance 
of  luiiformlty  in  practice.  For  one  substan- 
tial departure  is  no  more  Important  than  an- 
other, and,  If  an  observance  of  the  provisions 
of  the  statute  may  be  omitted  in  one  sub- 
stantial particular,  they  may  be  disregarded 
altogether,  as  was  frequently  the  case  prior 
to  the  decision  in  Featherman  v.  Graxiite 
County,  supra.  This  court  has  never  Intend- 
ed that  the  profession  should  imderstand  that 
a  strict,  technical  compliance  with  the  stat- 
ute would  be  required.  So  long  as  a  substan- 
tial compliance  Is  apxmrent,  this  court  will 
proceed  to  determine  all  questions  properly 
raised  by  the  record.  If,  for  Instance,  tlie 
record  contains  the  pleadings  and  a  Judgineat 
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ag  a  separate  entity  purporting  to  be  the 
jadgmeut  roll,  the  merits  of  the  case,  so  far 
as  the  Judgment  roll  as  made  up  will  per- 
mit, will  be  considered  without  question 
irhether  all  the  papers  are  in  the  roll  which 
the  statute  requires  should  be  there.  To  il- 
lustrate: If  it  be  sought  to  have  this  court 
review  the  action  of  the  district  court  upon  a 
demurrer  to  the  complaint,  and  the  Judgment 
roll  contains  the  demurrer,  with  the  order 
disposing  of  it,  this  court  will  consider  that 
question,  notwithstanding  the  fact  that  the 
instructions  may  not  be  incorporated  in  the 
judgment  roll.  In  the  same  way,  it  will 
consider  the  merits  of  the  instructions,  If  they 
are  found  in  the  Judgment  roll,  notwithstand- 
ing demurrers  and  the  orders  disposing  of 
tbem,  and  like  matters,  may  be  omitted.  The 
provisions  of  the  statute  direct  how  and  in 
what  form  the  evidence  of  what  took  place 
In  the  district  court  shall  be  presented  to  this 
court,  and  the  sooner  counsel  learn  that  these 
provisions  are  to  be  followed  as  the  correct 
role  of  practice.  Instead  of  the  loose  methods 
which  have  hitherto  prevailed,  the  better  It 
will  be  for  counsel  and  litigants.  This  course 
Will  necessarily  lessen  the  labors  of  this 
court.  In  this  case  what  purports  to  be  a 
copy  of  the  Judgment  roll  is  in  the  record 
as  a  separate  entity,  but  po  Instructions  are 
Incorporated  therein,  and  there  is  no  legal  evi- 
dence before  this  court  that  any  were  in  fact 
given.  In  the  statement,  where  they  should 
not  be,  are  found  what  are  alleged  to  be  the 
instructions.  They  were  not  considered  for 
this  reason.  In  view  of  the  fact  that  what 
may  be  the  Judgment  roll  appears  in  the  tran- 
script in  the  proper  place,  we  considered  the 
only  question  which  was  properly  presented. 

3.  Under  a  strict  application  of  the  rule 
relative  to  briefs,  the  Judgment  and  order 
should  have  been  attlrmed  without  consider- 
ing the  merits  at  all.  Besides  the  defects 
pointed  out  in  the  Commissioners'  opinion, 
there  are  others  which  render  the  brief  of 
no  aid  in  the  examination  of  the  somewhat 
voluminous  record,  owing  to  the  fact  that  in 
its  preparation  counsel  failed  to  observe  the 
rule,  by  not  pointing  out  where  in  the  record 
the  matters  illustrating  the  exceptions  taken 
and  reserved  can  be  fonnd. 

The  motion  for  rehearing  is  denied.  De- 
nied. 

MILBURN  and  HOLLO  WAY,  J  J.,  concur. 


BOISE  CITY  IRRIGATION  &  LAND  CO.  v. 
STEWART,  Judge,  et  al. 

(Supreme  Court  of  Idaho.     July  1,  1901.) 

For  majority  opinion,  see  77  Pac.  25. 

STOCKSLAGBR,  J.  (dissenting).  I  concur 
with  my  associates  in  the  conclusion  that 
the  district  court,  in  the  exercise  of  its  dis- 
cretion, may  appoint  a  referee  to  take  the 
evidence  and  report  findings  and  couciusions 
77  P.— 21 


to  that  court.  When  such  an  order  is  made, 
this  court  will  not  disturb  it,  unless  it  dis- 
tinctly shows  an  abuse  of  such  discretion. 
The  fact  that  the  wisdom  of  such  proceeding 
might  be  doubted  or  questioned  is  not  suffi- 
cient cause  for  a  reversal.  We  find  by  the 
admitted  facts  In  this  case  that  by  the 
provisions  of  sections  33  and  37  of  the  Laws 
of  1903,  pp.  246,  249,  this  case  reaches  the 
referee  loaded  down  with  about  $11,000  costs, 
all  of  which  have  accrued  In  the  office  of  the 
state  engineer.  Following  this  will  come  the 
cost  of  the  referee  and  the  trial  before  him. 
Then  any  one  who  feels  aggrieved  by  his 
flndlugs  and  conclusions  must  follow  his  case 
into  the  district  court,  with  the  additional 
cost  of  a  farther  bearing  there.  We  are  told 
that  great  benefits  will  flow  from  the  recol-d 
to  be  made  in  the  office  of  the  state  engineer, 
in  that  it  will  there  be  shown  Just  how  much 
water  is  appropriated  and  used  from  the 
Boise  river.  This  may  be  information  of  val- 
ue to  the  future  approprlator,  but  of  what  in- 
terest is  it  to  the  approprlator  who  has  spent 
years  of  his  time,  labor,  and  money  acquir- 
ing a  home,  all  dependent  upon  the  energy 
be  has  put  forth  in  securing  bis  prior  right  to 
the  use  of  such  water?  It  certainly  must 
be  conceded  that  the  provisions  of  this  law 
providing  for  making  a  record  in  the  ofBce  of 
the  state  engineer  for  use  on  the  trial  and 
for  future  reference,  as  well  as  the  maps 
provided  for,  adds  enormously  to  the  cost  of 
this  trial.  Can  it  be  said  it  is  for  tlie  benefit 
of  the  present  appropriatora?  We  think 
not.  They  should  be  permitted  to  try  their 
case  on  such  evidence  as  suits  their  conven- 
ience and  ability  to  pay  for.  If  the  parties  to 
this  litigation  desire  to  use  maps,  why  should 
they  not  be  permitted  to  employ  a  civil  engi- 
neer of  their  own  choice  to  prepare  such 
maps  as  they  need?  It  is  urged  that  one 
party  to  this  litigation  has  a  complete  map, 
showing  all  necessary  things  to  establish  its 
right  to  the  use  of  the  waters  of  this  sti-eam; 
that  this  map  was  prepared  at  large  ex- 
pense. Should  it  be  required  to  pay  its  share 
of  the  expense  of  a  map  prepared  by  the 
state  engineer,  for  which  it  has  no  use?  We 
think  not.  The  theory  of  the  law  is  that  all 
parties  to  litigation  may  proceed  in  such  way 
as  seems  best  to  them,  and  provide  the  court 
with  the  kind  or  character  of  evidence  as  will 
best  serve  their  purposes;  and  hence  they  are 
not  chargeable  with  a  class  of  evidence  they 
have  not  asked  for,  and  which  the  Ijeglsla- 
ture  has  attempted  to  force  upon  them,  and 
make  it  a  proper  and  necessary  charge 
against  tbem.  It  is  not  within  the  constitu- 
tional power  of  the  Legislature  to  prescribe 
any  particular  method  by  which  a  citizen  of 
this  state  must  establish  his  right  to  the  use 
of  the  waters  of  the  streams  of  the  state 
that  he  has  appropriated  and  used  long  years 
prior  to  the  enactment  of  such  laws.  It  la 
urged  that  no  one  is  bound  by  the  report  and 
maps  of  the  state  engineer;  that  any  one 
may  produce  other  evidence  or  witnesses  on 
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the  trial  of  the  cause.  This  Is  true,  but  nev- 
ertheless each  and  all  parties  to  the  litigation 
are  required  to  pay  their  proportionate  share 
of  the  $11,000  expenses  of  the  state  engineer's 
office.  In  other  words,  the  litigant  is  not 
consulted  as  to  whether  or  not  he  is  willing 
to  accept  the  maps  and  report  of  the  state 
engfineer  as  evidence  In  the  case,  but  he  must 
pay  his  proportion  of  such  costs,  and,  if  he  Is 
dissatisfied,  counsel  for  defendants  are  char- 
itable enough  to  suggest  that  he  may  pro- 
cure such  other  evidence  as  suits  him  to  im- 
peach the  record  of  the  state  engineer— so 
long,  of  course,  as  he  is  willing  to  pay  for  the 
evidence  furnished,  not  at  his  request,  or 
even  his  consent,  but  by  legislative  enact- 
ment. I  do  not  think  the  Legislature  has  the 
power  to  thus  burden  the  people  of  the  state 
who  are  so  unfortunate  as  to  have  homes 
dependent  upon  the  waters  of  an  unlltigated 
stream.  The  settlers  should  be  permitted  to 
determine  their  rights  as  between  themselves 
by  such  evidence  as  seems  satisfactory  to 
them,  and.  If  It  is  a  matter  of  state  interest, 
it  is  the  duty  of  the  state  to  provide  such 
maps  and  records  at  the  expense  of  the  state; 
or.  If  in  the  interest  of  the  future  applicants 
for  the  waters  of  such  streams,  then  the  bur- 
den should  be  borne  by  them,  or  the  state  for 
them,  and  not  by  those  who  have  been  dill- 
gent  and  industrious  In  procuring  what  they 
had  a  right  to  believe  was  a  home,  and  suf- 
ficient water  to  Irrigate  it,  without  molesta- 
tion and  expense  imposed  upon  them  by  the 
state.  It  is  clear  to  me  that  they  have  this 
right,  and  any  act  of  the  Legislature  attempt- 
ing to  provide  evidence  at  their  expense  in 
the  settlement  of  their  rights  as  between 
themselves  or  future  approprlators  Is  a  vio- 
lation of  section  19,  subd.  3,  art  3,  of  the 
state  Constitution,  which  says:  "The  Legis- 
lature shall  not  pass  local  or  special  laws  in 
the  following  cases,  that  is  to  say,  regulat- 
ing the  practice  of  courts  of  Justice."  In  the 
case  of  Bear  Lake  County  v.  Budge,  75  Pac. 
614,  in  passing  upon  tlie  constitutionality  of 
sections  34,  35,  and  36  of  the  act  in  question, 
this  court  said:  "We  have  a  general  law  pro- 
viding how  the  summons  must  be  served  in 
cases  to  quiet  title  or  determine  adverse  in- 
terests to  private  property,  and  the  provisions 
therefor  In  the  act  under  consideration  pro- 
vide a  different  method  brought  by  a  water 
commissioner  for  that  purpose.  Said  act  is 
also  in  violation  of  our  statute  which  requires 
suits  to  be  brought  in  the  name  of  the  real 
party  in  interest."  I  concurred  In  that  opin- 
ion, and  for  the  reason  therein  enunciated 
and  the  authorities  therein  cited  I  cannot  con- 
cur In  this.  If  sections  34,  35,  and  3C  were 
special  legislation  for  the  reasons  thet^in 
stated,  then  section  37  is  special  legislation 
for  the  reason  that  it  attempts  to  provide 
evidence,  and  charge  it  to  all  the  litigants  of 
the  case,  irrespective  of  whether  they  need  or 
desire  It  or  not.  Again,  it  does  not  even  leave 
It  to  the  discretion  of  the  court  to  determine 
Who  should  pay  for  this  special  class  «f  evi- 


dence. If  It  did,  there  would  t)e  more  justi- 
fication in  the  law,  as  the  court  could,  in  the 
interest  of  Justice,  charge  the  costs  of  this 
class  of  evidence  to  such  claimants  as  should 
rightfully  pay  for  it 

Another  serious  and  important  question  is 
raised  and  urged  by  the  plalntiS  in  this  ac- 
tion, and  that  Is  the  manner  in  which  the 
law  attempts  to  enforce  the  collection  of  the 
costs  of  the  state  engineer's  office.  It  pro- 
vides that  a  Judgment  shall  be  rendered 
against  each  party,  let  him  be  plaintiff  or 
defendant,  but  does  not  say  In  whose  favor 
the  Judgment  shall  run;  hence  the  question 
arises,  how  shall  this  judgment  be  entered? 
Not  in  the  name  of  the  state  engineer,  for  the 
reason  that  he  is  not  a  party  to  the  action; 
not  in  the  name  of  the  state  or  county,  for 
the  same  reason.  1  think  the  Legislature  had 
the  same  dtfllculty  in  settling  this  question 
that  confronts  me.  The  majority  opinion 
says:  "It  has  been  the  custom  of  courts  in 
this  state  to  apportion  the  costs  of  such  liti- 
gation to  the  respective  parties,  and,  we 
think,  properly  so.  The  court  in  the  suit  in 
question  had  Jurisdiction  and  power  to  so 
apportion  such  costs."  That  is  true  so  far 
as  all  costs  in  an  action  of  this  kind  may  be 
concerned  aside  from  the  cost  of  the  state 
engineer's  office.  Here  is  a  special  provision 
of  the  law  providing  that  each  party  shall 
pay  his  proportion  of  this  cost  and  that  a 
Judgment  shall  be  entered  fOT  it.  Again  we 
ask,  in  whose  favor?  If  the  law  had  pro- 
vided that,  any  one  refusing  to  pay  his  pro- 
portion of  this  cost,  the  state  or  the  plain- 
tiff in  the  action  should  pay  it,  and  a  judg- 
ment entered  against  the  party  refusing  to 
pay  in  favor  of  the  party  paying  it,  then  the 
court  could  enter  a  proper  judgment. 

I  apprehend  the  trial  court  will  find  diffi- 
culty In  rendering  a  Judgment  that  will  have 
validity  or  can  be  enforced. 

For  the  foregoing  reasons,  I  think  the  -writ 
should  issue. 


VILLAGE  OF  ST.  ANTHONY  v.  BRANDOX 
et  al. 

(Supreme  Court  of  Idaho.    June  17,  1904.) 

INTOXICATING     LIQUORS— VIl,I.AGE    OBDINANCE 
—TITLE— SUrKICIENCY    OF. 

1.  The  title  to  an  ordinance  of  a  city  or  vil- 
lage in  this  state,  to  wit,  "An  ordinance  regu- 
lating and  licensing  liquor  dealeru  within  the 
village  of  St  Anthony,''  is  sufficient,  where  the 
ordinance  provides  for  the  payment  of  a  fixed 
sum  for  retail  liquor  dealers  only,  and  prohibits 
the  business  of  running  a  restaurant  or  lonch 
counter  in  connection  therewith,  or  in  the  same 
room,  and  also  requires  tlie  doors  to  be  closed 
on  Sunday,  and  also  prohibits  music,  sinking, 
and  dancing  in  the  room  occupied  as  a  saloon. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Fremont  Coun- 
ty ;  James  M.  Stevens,  Judge. 

J.  C.  Brandon  and  another  were  convicted 
of  violatlhg  an  ordinance  of  the  village  of 
St  Anthony,  and  appeal.    Affirmed. 
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Hawley,  Fuckett  &  Hawley  and  King  & 
Mlllsapps,  tor  appellants.  Caleb  Jones,  for 
respondent 

STOCESLAGER,  J.  Tbls  case  was  sab- 
uitted  to  the  lower  court  on  an  agreed  state- 
ment of  facts,  to  wit: 

(1)  That  the  plaintiff,  the  yillage  of  St 
Anthony,  Is  a  municipal  corporation  duly  and 
regularly  organized  and  existing  under  and 
by  virtue  of  the  laws  of  the  state  of  Idaho, 
and  is  a  village,  and  situated  In  Fremont 
county,  In  the  state  of  Idaho;  that  M.  E. 
Jamison,  B.  C.  Bowers,  W.  C.  Yager,  W.  W. 
toemans,  and  J.  L.  Pratt  are  the  duly  quali- 
fied and  acting  board  of  trustees  of  the  vil- 
lage of  St  Anthony;  that  M.  E.  Jamison  is 
the  duly  qualified  and  acting  cnairman  of  the 
board  of  trustees ;  and  that  Charles  C.  Bow- 
erman  is  the  duly  qualified  and  acting  clerk 
of  the  said  board. 

(2)  That  the  defendants,  Thomas  J.  Bran- 
don, Jr.,  and  J.  C.  Brandon,  are  partners,  and 
doing  business  under  the  firm  name  and  style 
of  Brandon  Bros.,  In  said  village  of  St.  An- 
thony, in  Fremont  county,  state  of  Idaho,  as 
proprietors  and  keepers  of  a  saloon,  wherein 
tbey  sell  and  dispose  of  spirituous,  malt,  and 
fermented  liquors  and  wines,  to  be  drank  on 
the  premises  where  sold,  and  cigars,  and  tliat 
tbey  have  been  and  are  now  engaged  In  said 
business  at  said  place. 

(3)  That  on  the  14th  day  of  July,  1903,  at  a 
regular  meeting  of  the  board  of  village  trus- 
tees of  said  village  of  St.  Anthony,  an  or- 
dinance (No.  90)  was  regularly  presented  to 
said  board  of  village,  trustees  for  their  action 
thereon,  which  said  ordinance,  and  the  title 
thereof,  are,  in  substance,  the  following: 
"An  ordinance  regulating  and  licensing  liq- 
uor dealers  within  the  village  of  St  An- 
thony." Section  1  prohibits  the  sale  of  liq- 
uors of  any  kind,  to  be  drank  in,  on,  or  about 
the  premises  where  sold,  without  first  pro- 
curing a  license  and  giving  a  bond  as  "here- 
hiafter  provided."  Section  2  requires  all  ap- 
plications to  sell  liquors  to  be  drank  in,  on, 
or  about  the  premises  to  be  made  to  the  board 
of  trustees  in  writing,  setting  forth  the  names 
of  the  parties,  and  a  description  of  the  place 
wherein  it  is  proposed  to  commence  and  con- 
duct said  business.  Section  3  provides  that 
before  any  license  is  issued,  the  applicant 
shall  produce  before  the  board  of  trustees  the 
receipt  of  the  village  treasurer,  showing  pay- 
ment of  the  amount  due  for  such  license,  and 
execute  and  deliver  to  said  board  a  bond 
to  the  state  of  Idaho  la  the  penal  sum  of 
$1,000,  with  at  least  two  good  sureties.  Sec- 
tion 4  provides  that  each  applicant  shall  pay 
the  sum  of  975  per  quarter  for  such  license, 
and  no  license  under  the  provision  of  the 
ordinance  shall  be  Issued  for  a  longer  period 
than  three  months.  Section  5  provides  for 
a  revocation  of  a  license  in  case  of  a  viola- 
tion of  any  of  the  provisions  of  the  ordi- 
nances of  the  village  or  of  the  penal  statutes 


of  the  state,  and  makes  It  the  duty  of  the 
board  of  trustees  to  revoke  such  license  In 
case  of  any  such  violation.  Section  6  per- 
mits druggists  to  sell  wines  or  liquors  tor 
sacramental,  mechanical,  medicinal,  and  nd- 
entlflc  purposes  without  a  license.  Section 
7  provides  that,  on  the  presentation  of  an  ap- 
plication to  the  board  of  village  trustees,  they 
shall,  on  the  approval  of  the  bond,  direct 
the  clerk  to  issue  such  license.  Section  8 
provides  that  the  license  shall  specify  by 
name  the  person,  firm,  or  corporation  to 
whom  it  shall  Issue,  and  shall  designate  the 
particular  place  at  which  the  business  shall 
be  carried  on.  Section  9  provides  that  "any 
person  licensed  as  aforesaid,  or  any  person 
refusing  or  neglecting  to  obtain  a  license  as 
herein  provided,  who  shall  sell,  give  away  or 
otherwise  dispose  of  any  Intoxicating  drink 
at  any  time  during  the  first  day  of  the 
week,  commonly  called  Sunday,  except  he  be 
a  druggist  and  then  only  for  medicinal  pur- 
poses upon  the  prescription  of  a  regularly 
licensed  physician,  shall  be  deemed  guilty  of 
a  misdemeanor.  •  •  •"  Section  10  pro- 
hibits any  Idiotic  person,  or  any  minor  un- 
der the  age  of  21  years,  or  any  female,  to 
enter,  be,  or  remain  in  said  place.  Section 
U  prohibits  any  other  business  to  be  carried 
on  in  the  same  place  or  room,  or  to  {lermit 
the  door  or  doors  to  be  opened  on  Sunday,  or 
allow  the  door  or  doors  to  be  used  as  a 
means  of  egress  or  ingress  or  entrance  or  exit 
to  any  other  room  where  any  other  differ- 
ent class  of  business  Is  carried  on.  Section 
12  prohibits  any  dancing,  music,  singing,  or 
loud  or  boisterous  talking,  or  any  disorderly 
conduct  on  the  premises  where  intoxicating 
liquors  are  sold.  Section  13  provides  punish- 
ment for  violation  of  any  of  the  provisions 
of  the  ordinance. 

It  is  stipulated  that  the  ordinance  was 
regularly  passed  and  approved  by  the  chair- 
man of  the  board  of  trustees,  and  thereafter 
published;  that  appellants  have  no  license 
for  carrying  on  business  as  retail  liquor  deal- 
ers from  the  village  of  St  Anthony,  and  have 
not  paid  the  sum  required  by  the  ordinance 
to  said  village  or  any  officer  thereof— neither 
have  they  applied  for  a  license,  or  executed 
the  bond  provided  for  by  the  ordinance;  that 
appellants  have  for  three  months  last  past 
permitted  one  William  Weller  to  carry  on, 
under  and  by  virtue  of  a  lease  and  rental 
made  with  the  said  Weller,  expiring  on  June 
SO,  1904,  the  business  of  keeping  a  restaur- 
ant and  lunch  stand  In  the  same  room  where- 
in they  carry  on  their  said  business. 

The  questions  submitted  are: 

(1)  Is  the  ordinance  in  question,  or  any 
portion  thereof,  a  valid  and  existing  ordi- 
nance of  said  village  of  St  Anthony?  Have 
the  defendants  any  right  to  carry  on  their 
said  business  without  first  procuring  a  li- 
cense from  the  said  village? 

(2)  Is  that  portion  of  said  ordinance  re- 
quiring retail  liquor  dealers  to  give  a  bond 
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and  procure  a  license  before  carrying  on  or 
engaging  In  said  bnsiness  witUn  the  power 
of  tlie  board  of  trustees  of  plain tlfF  to  enact? 

(3)  Had  the  plaintiff's  said  board  of  trus- 
tees, power  or  right  to  enact  that  portion  of 
said  ordinance  making  it  unlawful  to  carry 
on,  or  allow  to  be  carried  on,  any  other  busi- 
ness In  the  same  room  wherein  intoxicating 
liquors  are  sold? 

(4)  Had  the  plaintiff's  said  board  of  trus- 
tees power  or  right  to  enact  that  portion  of 
said  ordinance  making  it  unlawful  for  per- 
sons engaged  in  the  sale  of  intoxicating  liq- 
uors to  permit  the  door  or  doors  of  their 
places  of  business  to  be  opened  on  Sunday? 

(6)  Had  the  said  board  of  trustees  any 
power  or  right  to  pass  that  portion  of  said 
ordinance  making  it  unlawful  for  a  person 
engaged  in  the  sale  of  intoxicating  liquors  to 
permit  singing,  music,  or  dancing  in  his  or 
their  place  of  business? 

Findings  of  fact  and  conclusions  of  law 
were  waived,  and  the  judgment  of  the  trial 
court  sustained  each  and  every  provision  of 
the  ordinance,  save  and  except  ttiat  part  re- 
quiring retail  liquor  dealers  to  give  a  bond 
to  procure  a  license.  This  part  is  held  In- 
yalld,  but  without  affecting  the  remainder  of 
said  ordinance. 

The  first  contention  of  counsd  for  appel- 
lants Is  that  the  subject  of  the  ordinance  is 
not  clearly  expressed  in  its  title,  as  required 
by  section  1910,  Pol.  Code  (Sess.  Laws  1893, 
p.  122;  Sess.  Laws  1899,  p.  209,  {  83).  The 
particular  part  of  this  section  to  which  our 
attention  is  called  is  as  follows:  "An  ordi- 
nance shall  contain  no  subject  which  shall 
not  be  clearly  expressed  in  its  title.  •  •  ••» 
Much  depends  upon  the  construction  to  be 
given  to  the  language  above  quoted,  con- 
strued In  connection  with  the  title  to  the  or- 
dinance under  consideration.  It  is  earnestly 
insisted  by  learned  counsel  for  appellant  that, 
by  examining  the  ordinance.  It  is  shown  that 
It  regulates  the  sale  of  spirituous,  malt,  or 
fermented  liquors  or  wines,  etc.,  but,  accord- 
ing to  the'  title,  it  only  pretends  to  regulate 
and  license  the  dealer,  and  not  the  sale,  as 
it  does  in  the  body  of  the  ordinance.  And 
again,  the  title  simply  refers  to  liquor,  while 
In  the  first  section  of  the  ordinance  it  speci- 
fies spirituous,  malt,  or  fermented  liquor  or 
wines;  In  other  words.  Intoxicating  liquors. 
It  Is  not  contended  by  counsel  for  appellants 
that  the  village  of  St.  Anthony,  by  proper 
ordinance  or  ordinances,  may  not  do  all  that 
is  claimed  for  this  ordinance,  except  that  part 
requiring  a  bond  before  a  license  can  issue. 
It  is  conceded  by  counsel  for  respondent  that 
the  holding  of  the  court  on  this  Issue  sub- 
mitted is  correct,  and  hence  we  are  not  call- 
ed upon  to  pass  on  this  question. 

As  we  read  the  record  and  briefs  in  this 
case,  a  disposition  of  the  question  of  the  suffi- 
ciency of  the  title  to  the  ordinance  disposes 
of  all  the  questions  submitted  to  the  lower 
court,  and  here  for  review  on  this  appeal. 
Section  256,  Dillon's  Municipal  Corporations, 


is  cited  by  coonsel  for  appellants  to  sup- 
port the  contention'  that  the  ordinance  at- 
tempts to  regulate  the  sale  of  liquors  at  re- 
tail, but  not  the  sale  of  liquors  at  wholesale 
or  by  druggists,  which  It  la  urged  is  class 
legislation.  Mr.  Billon  says:  "As  it  would  be 
unreasonable  and  unjust  to  make,  under  the 
same  circumstances,  an  act  done  by  one  per- 
son penal,  and.  If  done  by  another,  not  so, 
ordinances  which  Imve  this  effect  cannot  be 
sustained.  Special  or  unwarranted  discrim- 
ination or  unjust  or  oppressive  interference 
In  particular  cnse.s  is  not  to  be  allowed.  The 
powers  vested  In  municipal  corporations 
should,  as  far  as  practicable,  be  exercised  by 
ordinances  general  In  their  nature  and  Im- 
partial In  their  operation."  The  soundness 
of  this  principle  cannot  be  questioned,  but 
attention  must  be  given  to  the  language  of 
the  author,  to  wit,  "under  the  same  circum- 
stances." Can  It  be  said  that  the  same  con- 
ditions or  the  same  circumstances  exist 
where  the  druggist  sells  on  prescriptions  or 
for  certain  prescribed  purposes,  or  the  whole- 
sale dealer,  who  only  sells  in  large  quanti- 
ties, as  where  the  retail  dealer  keeps  his 
place  of  business  open  especially  for  the  re- 
tail of  his  liquors?  Common  observation 
teaches  that  a  very  different  state  of  facts 
exists.  City  of  Cairo  v.  Peuchter  et  al.  (111.) 
42  N.  £.  308,  is  also  cited  In  support  of  the 
same  contention  of  appellants.  In  this  case 
the  ordinance  provided  that  any  wholesale 
liquor  dealer  might  be  granted  a  license  npon 
payment  of  $100  to  the  city  treasurer.  An- 
other section  of  the  same  ordinance  provided 
that  the  ordinance  shall  not  apply  to  persons 
who  shall  have  a  valid  license  for  the  sale  of 
liquors  in  less  quantities  than  one  gallon. 
It  would  seem  that  the  city  attempted  by 
this  ordinance  to  grant  a  retail  dealer  a  li- 
cense to  do  a  wholesale  business  without  re- 
quiring him  to  pay  a  wholesale  dealer's  li- 
cense, thus  discriminating  against  the  wbole- 
sale  dealer.  The  ordinance  under  considera- 
tion does  not  go  to  this  length.  There  is  no 
discrimination  between  parties  engaged  in 
the  same  kind  of  business.  The  entire  ordi- 
nance is  leveled  at  the  business  of  retail  liq- 
uor dealers.  'Whether  the  village  has  an  ordi- 
nance regulating  wholesale  dealers,  we  are 
not  informed,  nor  Is  It  material  for  the  de- 
termination of  this  question.  Section  6  of 
the  ordinance  permits  druggists  without  a 
license  to  sell  wines  or  liquors  for  sacra- 
mental, mechanical,  medicinal,  and  scientific 
purposes.  This  is  In  no  sense  a  license  to 
either  wholesale  or  retail  intoxicating  liq- 
uors. If  the  title  of  this  ordinance  is  snffi- 
clent,  there  is  no  question  of  the  power  of 
the  trustees  of  the  village  of  St.  Anthony  to 
require  all  saloons  or  places  where  liquors 
are  sold  to  be  drank  on  the  premises— retail 
dealers— to  remain  closed  on  Sunday.  They 
may  also  prohibit  a  restaurant  or  lunch  coun- 
ter from  being  conducted  in  the  same  room 
where-  intoxicating  liquors  are  sold.  Ltlke- 
wise  they  may  prohibit  music,  singing,  and 
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dandng  In  snch  places.  Uuder  the  police 
power  of  the  state,  they  may  regulate  the 
bnslnesB  to  be  conducted  in  the  village;  and, 
ag  said  in  State  v.  Gantleny  (Minn.)  24  N. 
W.  458,  "the  one  purpose  and  whole  scope  of 
the  ordinance  is  to  prohibit  certain  acts  de- 
logatoiy  to  peace,  good  order,  and  morals, 
aod  to  enforce  the  enactment  of  proper  pen- 
alties." We  think  the  same  can  be  said  of 
the  ordinance  under  consideration,  the  sole 
pnrpose  being  to  so  control  the  retail  liquor 
trade  of  the  village  as  to  best  preserve  the 
qniet  and  peace  of  the  citizens.  If  a  restaur- 
ant or  lunch  counter  were  permitted  to  be 
coBdncted  In  the  room  where  intoxicating 
liquors  are  sold,  it  would  be  an  excuse  for 
parties  to  frequent  such  places  on  Sunday, 
and  in  this  way  the  officers  of  the  village 
would  be  hampered  in  the  enforcement  of  the 
ordinance  providing  for  closing  all  such  pla- 
ces on  Sunday.  Music,  singing,  or  dancing 
Id  such  places  is  not  calculated  to  bring 
about  peace  and  quiet  for  the  citizens  of  the 
Tillage  who  may  reside  in  the  vicinity  of 
aucb  places,  and  we  can  see  no  reason  why 
the  village  authorities  may  not  control  such 
places  in  the  Interest  of  good  morals  and  the 
peace  and  quiet  of  the  people.  The  words 
"regulating  and  licensing  liquor  dealers,"  as 
U8ed  In  the  title  of  the  ordinance,  seem  to  be 
the  objectionable  ones  used  therein.  The 
Century  Dictionary,  defining  the  word  "reg- 
ulating," says:  "It  means  to  put  or  keep  in 
order,  as  to  regulate  the  disordered  state  of 
a  nation  or  Its  finances."  In  speaking  of  the 
word  "license,"  it  defines  the  word:  "Power 
to  license  conferred  on  a  municipality  Is  gen- 
erally understood  to  mean  power  to  regulate 
by  prescribing  the  conditions  or  compliance 
with  which  the  thing  shall  be  permitted." 
It  is  urged  that  this  ordinance  attempts  to 
regulate  other  classes  of  business.  We  do  not 
ao  construe  its  language.  There  is  no  at- 
tempt to  regulate  any  business  except  that 
of  retail  liquor  dealers.  To  say  that  a  res- 
taurant or  lunch  counter  cannot  be  conducted 
In  the  same  room  where  Intoxicating  liquors 
are  sold  to  be  drank  on  the  premises,  or  that 
music  or  dancing  shall  not  be  permitted  in 
such  places,  is  not  an  attempt  to  control  such 
business.  Kltber  may  be  conducted  else- 
where, and  there  Is  no  prohibition  In  the  or- 
dhiance.  Only  It  must  not  be  where  liquors 
are  sold  to  be  drank  on  the  premises,  or.  In 
other  words,  a  saloon.  We  think  the  title  to 
the  ordinance  is  sufficient  to  warn  any  one 
who  may  want  to  know  what  Is  contained  In 
the  ordinance.  The  purpose  Is  to  require  all 
retail  liquor  dealers  to  pay  a  license  fee  to 
the  village  and  keep  an  orderly  house,  keep 
It  closed  on  Sunday,  and  not  permit  music, 
•Inging,  or  dancing  to  be  carried  on  therein. 
We  think  the  Judgment  of  the  trial  court 
thonld  be  affirmed,  and  it  Is  so  ordered,  with 
costs  to  respondent. 

SULLIVAN,  0.  J,  and  AILSHIE,  J.,  con- 
cur. 


VOLLMBK  V.  RBID'S  ESTATE  et  al. 
(Supreme  Court  of  Idaho.    June  16,  1904.) 

CHATTEL   MOBTOAOE— RENEWAL. 

1.  Where  it  is  Rbown  that  a  chattel  mortgage 
is  given  as  security  for  a  debt  then  existing, 
evidenced  by  a  promissory  note  of  even  date 
therewith,  and  thereafter  a  new  note  and  chat- 
tel mortgage  are  given  to  cover  the  same  debt, 
even  though  a  different  rate  of  Interest  is  pro- 
vided for  in  the  new  note,  and  an  additional 
sum  for  attorney's  fee  provided  for  therein,  held 
not  to  be  a  new  contract,  where  it  is  stated 
in  the  mortgage  that  the  new  obligation  is  given 
for  the  purpose  of  renewal  of  ue  old. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Nea  Perce 
County ;  B.  C.  Steele,  Judge. 

Action  by  John  P.  Vollmrar  against  the  es- 
tate of  Jas.  W.  Held,  deceased,  and  othws. 
Judgment  for  plaintiff.  Defendants  appeal. 
Affirmed. 

Daniel  Needham,  for  appellants.  Geo.  W. 
Tannahlll,  for  respondent. 

STOCKSLAGEB,  3.  The  plaintifT  com- 
menced this  action  in  the  district  court  of 
Nez  Perce  county,  alleging  that  on  the  2l8t 
day  of  March,  1896.  Jas.  W.  Reld  executed 
and  delivered  to  John  P.  Vollmer  his  prom- 
issory note  for  |331,  due  in  90  days  after 
date,  with  Interest  at  the  rate  of  1%  per 
cent  per  annum  from  date,  which  note  pro- 
vided for  payment,  In  event  of  suit  or  action 
to  enforce  the  execution  of  the  same,  of  the 
sum  of  $30,  attorney's  fees.  The  fourth  alle- 
gation is:  That,  to  secure  the  payment  of 
said  note,  Held  mortgaged  to  Vollmer  on  the 
same  date  the  following  chattels:  Federal 
Reporter,  volumes  1  to  68,  and  four  digests; 
Pacific  Reporter,  volumes  1  to  42,  and  one  di- 
gest; American  Annual  Digest,  10  volumes. 
1887  to  1805,  inclusive;  New  York  Reports, 
Court  of  Appeals,  volumes  1  to  147,  and  four 
digests  by  Brightly.  "That  plaintiff  annexes 
hereto  as  a  part  hereof  a  copy  of  said  mort- 
gage, and  hereby  incorporates  the  same  here- 
in the  same  as  if  set  forth  at  length."  The 
Sixth  allegation  says  "that  subsequent  to  the 
execution  and  delivery  of  said  promissory 
note  and  of  said  mortgage,  on,  to  wit,  the 
28th  day  of  June,  1900,  the  said  Jas.  W.  Reld 
renewed  the  said  note  and  mortgage,  and  on 
the  said  28th  day  of  June,  1900,  the  said  Jas. 
W.  Reld,  for  the  purpose  of  renewing  the  said 
note  and  mortgage  as  aforesaid,  executed  and 
delivered  to  John  P.  Vollmer  his  promissory 
note  for  ?334,  of  date  January  27,  1899,  due 
one  year  after  date,  at  the  rate  of  12  per 
cent  per  annum  from  date,  which  note  pro- 
vided for  the  payment  of  |50  attorney's  fees 
in  event  of  suit,"  etc.  The  seventh  allega- 
tion is  "that,  for  the  further  purpose  of  re- 
newing said  promissory  note  and  mortgage 
as  above  described,  the  said  Jas.  W.  Reld,  as 
mortgagor,  on  the  28th  day  of  June,  1900,  ex- 
ecuted and  delivered  to  John  P.  Vollmer,  as 
mortgagee,  his  certain  Instrument  in  writing. 
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under  seal,  known  as  a  'chattel  mortgage,'  a 
copy  of  which  Is  hereto  annexed,  marked 
'Exhibit  A,'  and  made  a  part  of  this  com- 
I)laint  as  fully  as  if  here  set  out,  which  said 
chattel  mortgage  was  made  in  good  faith  for 
the  piupose  aforesaid,  without  Intent  to  de- 
fraud creditors  and  purchasers,  and  was  veri- 
fied, acknowledged,  and  filed  pursuant  to  stat- 
utes in  such  case  made  and  provided,  and 
was  duly  filed  for  record  on  the  30th  day  of 
June,  1900."  The  eighth  allegation  is  that 
"the  property  mentioned  and  described  in 
said  chattel  mortgage  and  the  schedule  an- 
nexed consisted  of  the  following  lawbooks, 
constituting  a  part  of  his  library,  to  wit:" 
(Here  follows  a  description  of  the  same  books 
described  in  the  mortgage  of  March  21,  1896, 
and  an  allegation  that  this  mortgage  was  a 
renewal  of  said  first  mortgage.)  The  nintli 
allegation  is  that  the  last-described  note  and 
mortgage  were  made,  executed,  and  delivered 
for  the  purpose  of  renewing  the  said  note 
and  mortgage,  dated  March  21, 189G,  together 
^vith  the  accrued  interest  thereon,  which  said 
promissory  note  last  above  described  Is  the 
identical  note  first  above  described,  with  the 
interest  Included  therein,  and  is  a  renewal 
thereof.  The  tenth  allegation  is  that  default 
has  been  made  in  the  said  chattel  mortgage 
and  the  said  notes.  In  this:  that  the  said 
notes  have  long  since  matured,  and  remain 
wholly  and  entirely  unpaid.  The  eleventh 
allegation  Is  that,  prior  to  the  Institution  of 
this  proceeding,  plaintiff  presented  to  the  ad- 
ministrator of  the  estate  of  Jas.  W.  Reid  his 
claim  based  upon  said  note,  and,  at  the  time 
of  presenting  the  same,  based  his  claim  upon 
a  copy  of  the  note  and  mortgage  referred  to, 
and  that  the  same  was  duly  allowed  as  a  se- 
cured claim  against  said  estate  by  the  ad- 
ministrator thereof,  which  allowance  was 
approved  by  the  probate  court  of  Nez  Perce 
county.  The  twelfth  sets  out  that  there  is 
due  on  said  note,  as  renewed  and  secured  by 
said  mortgage,  the  sum  of  ?504,  with  interest 
on  1344  thereof  at  12  per  cent,  per  annum 
from  February  10,  1903.  The  thirteenth  al- 
leges that  "the  Lewlston  National  Bank,  a 
corporation,  and  J.  B.  Morris  have,  or  claim 
to  have,  some  interest  in  the  property  herein 
described,  and  described  in  the  hereto  an- 
nexed exhibit,  as  mortgagees,  incumbrancers, 
or  purchascre,  the  exact  nature  of  which  Is 
unknown  to  plaintiff,  and  which  interest  Is 
subsequent,  subject,  prior,  and  Junior  to 
plaintiff's  said  mortgage,  and  said  corporation 
and  said  Morris  are  made  parties  hereto  by 
reason  of  such  adverse  interest.'  The  prayer 
is:  (1)  That  plaintliTs  mortgage  dated 
March  21,  18.%,  and  promissory  note  of  the 
same  date  for  the  sum  of  $331,  be  revived, 
and  that  said  promissory  note  and  chattel 
mortgage,  as  renewed  and  revived,  be  fore- 
olosetl.  (2)  That  the  defendants  and  the  es- 
tate of  Jas.  W.  Reid,  deceased,  be  foreclosed 
of  all  equity  of  redemption;  that  the  mort- 
gaged property  be  sold,  and  the  proceeds  ap- 
plied to  Oie  payment  of  the  costs  and  ex- 


penses in  this  action,  and  of  counsel  fees  in 
the  sum  of  $oO,  and  the  amount  due  on  said 
note  and  mortgage,  with  interest  from  Feb- 
ruary 10,  1903,  at  12  per  cent  per  annum; 
that  the  estate  of  Jas.  W.  Reid,  deceased,  be 
adjudged  to  pay  any  deficiency  that  may  re- 
main after  applying  all  of  said  money  as 
aforesaid  and  for  costs  of  suit. 

The  answer  admits  the  corporate  exist- 
ence of  the  First  National  Bank  of  Lewis- 
ton  as  alleged  in  the  complaint;  also  that 
Jas.  W.  Reid  died  intestate,  as  alleged,  and 
that  Jas.  R.  Lydon  was  appointed  admin- 
istrator of  his  estate,  and,  as  such,  admits 
bis  possession  of  the  property  in  contro- 
versy; that  the  schedule  of  lawbooks  set 
forth  in  the  complaint  constitute  a  part  of 
the  law  library  of  said  Reid;  that,  prior  to 
the  commencement  of  this  action,  plaintiff 
presented  his  claim  based  upon  said  note,  and 
that  the  same  was  duly  allowed  as  a  secnred 
claim  against  the  said  estate  by  the  admin- 
istrator, which  allowance  was  approved  by 
the  probate  court  of  Nez  Perce  county;  that 
J.  B.  Morris  claims  to  have  an  Interest  in 
the  property  in  controversy,  and  avers  that 
said  Morris  is  a  preferred  creditor  of  said 
estate  to  the  amount  of  $559.  For  a  second 
and  separate  affirmative  defense,  the  defend- 
ants aver  that  the  right  of  plaintiff  to  main- 
tain an  action  on  the  note  and  mortgage  al- 
leged to  have  been  executed  by  said  Reid 
March  21,  1896,  was  barred  by  the  pro- 
visions of  section  4052,  Rev.  St  Idabo,  be- 
fore the  commencement  of  this  suit.  As  a 
third  and  separative  affirmative  defense,  de- 
fendants aver  that  the  property  covered  by 
the  pretended  mortgage  dated  June  28,  1900, 
lij  exempt  from  execution  under  the  laws  of 
this  state,  for  the  reason  that  Reid  was  a 
married  man  at  the  time  of  the  execution 
of  said  pretended  mortgage,  and  that  bis 
wife  did  not  sign  said  pretended  mortgage, 
and  hence  it  is  void  as  to  subsequent  cred- 
itors. 

T'pon  the  issues  thus  framed  the  case  was 
tried,  and  the  court  made  Its  findings  of  fact 
and  conclusions  of  law.  The  findings  on 
the  disputed  Issues  are  as  follows:  That  on 
the  21st  day  of  March,  1896,  Jas.  W.  Keid 
executed  and  delivered  to  John  P.  VoUmer 
Ills  promissory  note  for  $331.  That,  to  se- 
cure the  payment  of  said  note,  said  Jas.  W. 
Reid  made  and  executed  the  mortgage  dated 
March  21,  1896,  mortgaging  the  property  de- 
scribed in  said  mortgage.  Then  follows  a 
description  of  the  property  as  it  appears  In 
the  complaint.  That  subsequently,  to  wit, 
the  28th  day  of  June,  1900,  said  Reid  re- 
newed said  note  and  mortgage,  and,  for  tbe 
purpose  of  renewing  said  note  and  mortgage, 
said  Reid  on  same  day  executed  and  de- 
livered to  said  Vollmer  his  promissory  note 
for  $344,  and  his  certain  acknowledged  In- 
denture renewing  said  Mortgage,  thereby  re- 
newing the  siiid  note,  and  continuing  in  full 
force  and  eflfeot  said  mortgage  bearing  date 
March  21, 1890.   That  default  has  been  made 
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In  the  payment  of  said  chattel  mortgage  and 
said  note,  and  that  said  notes  have  long 
since  matured,  and  remained  wholly  and  en- 
tirely unpaid.  That  there  is  now  due,  ow- 
ing, and  unpaid  on  the  said  promissory  note 
dated  June  28,  1900,  in  principal  and  inter- 
est, the  sum  of  1481.38.  That  all  the  ma- 
terial allegations  of  plaintiffs  complaint  are 
found  to  be  supported  by  the  evidence  and 
true.  That  all  the  material  allegations  and 
aTerments  of  defendant's  answer  in  con- 
flict with  the  foregoing  findings  are  found 
to  be  unsupported  by  the  evidence  and  not 
true.  That  said  note  dated  June  28,  1900, 
and  the  note  dated  ^larch  21,  1896,  and 
said  mortgage  dated  March  21,  1896,  are 
foand  to  be  not  barred  by  the  statute  of 
limitations,  as  alleged  in  defendant's  an- 
swer. That  the  allegations  contained  in  de- 
fendant's second  and  third  affirmative  de- 
fense are  found  to  be  unsupported  by  the 
evidence  and  not  true.  The  conclusions  of 
law  follow  the  foregoing  findings  of  fact. 

Counsel  for  appellants,  in  his  brief,  says 
the  points  to  be  determined  are  as  follows: 

(1)  Is  the  note  of  June  28,  1900,  a  renewal 
of  the  chattel  mortgage  of  March  21,  1896? 

(2)  Is  the  chattel  mortgage  of  June  28th  ex- 
ecuted in  accordance  with  the  laws  of  the 
state  of  Idaho?  (3)  Was  the  right  of  action 
based  on  the  note  and  chattel  mortgage  ex- 
ecuted on  the  2l8t  day  of  March,  1896,  at 
the  time  of  the  commencement  of  this  ac- 
tion, under  the  laws  of  this  state?  (4)  Oan 
lien  of  the  note  and  mortgage  be  extended 
by  the  contract  of  the  parties,  to  the  preju- 
dice of  the  intervening  rights  of  third  per- 
sons, without  their  concurrence? 

There  does  not  seem  to  be  any  question, 
but  that  the  deceased,  Reld,  executed  and 
delivered  the  note  and  chattel  mortgage  dat- 
ed March  23,  1896.  Neither  is  the  execution 
and  delivery  of  the  note  and  chattel  mort- 
gage of  date  June  28,  1900,  by  deceased, 
Held,  to  John  P.  Vollmer,  questioned,  as 
shown  by  the  record.  The  good  faith  and 
honesty  of  purpose  of  neither  deceased  nor 
Vollmer  is  called  in  question  in  either  trans- 
action. It  is  also  beyond  question  that  de- 
ceased, at  the  time  of  the  execution  and  de- 
livery of  the  notes  and  mortgages  in  both 
transactions,  and  for  a  number  of  years  prior 
thereto,  had  resided  in  the  city  of  Lewlston, 
this  state,  and  his  wife  during  all  this  time 
had  resided  in  the  state  of  North  Carolina, 
never  at  any  time  claiming  her  residence  in 
Idaho.  It  is  further  shown  by  the  record 
that  she  is  not  in  court,  clalmbig  any  relief 
under  the  exemption  laws  of  this  state. 

The  contention  of  coun.sel  for  appellant  is 
based  upon  the  theory  that  the  note  and 
mortgage  of  June  28,  1900,  is  not  In  any 
!«nse  a  renewal  of  the  note  and  mortgage  of 
date  March  21,  1896;  hence  a  new  contract, 
and  subject  to  the  terms  and  conditions  of 
the  statute  then  in  force  relative  to  chattel 
mortgages.  The  statute  referred  to  is  found 
In  Sess.  Laws  1899,  p.  292,  and  is  as  follows: 


"No  personal  property  of  either  husband  or 
wife,  that  is  exempt  by  law  from  execution, 
shall  be  mortgaged  by  either  husband  or 
wife  without  a  Joint  concurrence  of  both." 
And  in  support  of  this  position  we  are  cited 
to  Kindall  V.  Uncoln  Hardware  &  Imp.  Co. 
(Idaho)  70  Fac.  1056.  This  was  an  action  to 
foreclose  a  chattel  mortgage  on  a  certain 
growing  crop  on  the  land  of  defendant  Kin- 
dall and  his  wife,  who  were  residing  to- 
gether In  the  state  of  Idaho;  the  action  be- 
ing a  Joint  one  of  husband  and  wife  to  en- 
Join  the  sale  of  the  crop  under  the  exemp- 
tion laws  of  the  state.  This  case  is  not  de- 
cisive of  the  one  at  bar,  for  the  reason  that 
the  real  parties  in  Interest  invoked  the  ex- 
emption laws  of  the  state,  and  for  the  fur- 
ther reason  that  there  Is  no  question  of  re- 
newal of  the  note  and  mortgage;  the  en- 
tire transaction  being  under  the  laws  as 
they  now  exist  relative  to  exemption  of 
chattel  property.  Our  attention  is  also  call- 
ed to  Willows  V.  Rosensteln  (Idaho)  48  Pac. 
1067.  The  syllabus  says:  "The  plaintiff 
gave  to  defendant  a  chattel  mortgage  to  se- 
cure an  indebtedness  of  some  ?341.  Subse- 
quently, plaintiff  and  his  copartner  becoming 
Indebted  to  defendant,  they  Jointly  executed 
to  the  defendant  a  chattel  mortgage  upon 
property  belonging  to  the  firm  for  the  sum 
of  $1,215,  in  which  was  included  the  amount 
of  said  first  mortgage  of  $341.  The  mort- 
gage for  $1,215  was  subsequently  paid  in 
full.  By  an  agreement  between  plaintiff 
and  defendant,  the  latter  was,  however,  to 
hold  said  first  mortgage  as  security  for  an 
individual  Indebtedness  existing,  and  to  arise 
from  future  advances  to  be  made  by  de- 
fendant to  plaintiff.  Such  agreement  is  con- 
trary to  the  provisions  of  section  3351,  Rev. 
St.  Idaho."  The  contention  of  learned  coun- 
sel for  appellant  is  not  supported  by  this 
case.  In  the  opinion,  which  was  written  by 
Mr.  Justice  Huston,  and  concurred  in  by  bis 
associates.  Justices  Snllivan  and  Qnarles,  we ' 
find  the  following  language:  "The  taking  of 
new  or  additional  security  for  the  same  debt 
does  not  always  operate  as  a  release  or  can- 
cellation of  the  original  security.  A  new 
mortgage  and  note  are  payment  of  the  old 
security  when  such  is  the  agreement  or  un- 
derstanding of  the  parties."  Citing  Jones  on 
Mortgages,  {  645;  Brown  v.  Dunckel,  4C 
Mich.  20,  8  N.  W.  537;  2  Jones,  Mortg.  §  026. 
If  we  are  to  follow  this  case— and  we  can 
see  no  reason  why  we  should  not— it  is  de- 
cisive of  the  question  before  us  for  consider- 
ation. In  the  mortgage  of  June  28,  1900, 
following  the  description  of  the  property,  we 
find  the  following  language:  "And  the  same 
books  heretofore  mortgaged  by  said  fli-st  par- 
ty to  John  P.  Vollmer  on  the  21st  day  of 
March,  1896,  this  mortgage  lielug  a  renewal 
of  said  mortgage  given  on  the  21st  day  of 
March,  1890."  Can  there  be  any  misap- 
prehension of  the  intention  of  the  parties  to 
this  transaction? 
It  is  next  urged  by  counsel  for  appellant 
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that,  owing  to  the  fact  that  the  second  mort- 
gage corered  all  the  books  of  the  first,  and 
seven  additional  volumes,  and  that  the  con- 
sideration waa  $331  In  the  first  note,  and 
$344  In  the  second,  and  also  that  the  rate  of 
Interest  was  different,  as  stipulated  In  the 
notes,  and  the  amount  provided  for  as  at- 
torney's fees  In  case  of  foreclosure  was  not 
the  same  In  the  two  notes,  the  second  note 
and  mortgage  became  a  new  contract,  and  In 
no  sense  a  renewal  of  the  old.  Under  the 
facts  in  this  case,  we  cannot  give  our  assent 
to  this  contention.  The  entire  record  shows 
honest  dealing  and  the  best  of  faith  on  the 
part  of  Mr.  Vollmer  and  the  deceased,  Reld, 
to  Iceep  the  original  security  alive.  When  the 
new  note  and  mortgage  were  given,  the  le- 
gal rate  of  Interest  as  then  provided  for  by 
law  was  incorporated  Into  the  notes.  The 
difference  between  $331,  the  original  note, 
and  $344,  the  new  one,  was  doubtless  the 
interest  due  on  the  old  note  as  agreed  upon. 
The  $20  additional  attorney's  fee  provided 
for  in  the  new  note  was  evidently  agreed  up- 
on. See  Kelley  et  al.  v.  Leachman  (Idaho) 
33  Pac.  44.  It  might  be  well  to  suggest 
that  the  deceased,  Keid,  was  a  lawyer  of 
known  ability  all  over  the  state.  Hence  it 
cannot  be  said  that  he  did  not  tally  under- 
stand the  transaction,  and  did  not  intend  to 
do  Just  what  he  stated  in  the  mortgage— to 
renew  the  original  debt. 

Other  errors  are  assigned,  but,  in  our  view 
of  the  case.  It  Is  unnecessary  to  pass  upon 
them. 

The  judgment  is  affirmed,  with  costs  to  re- 
spondent. 

SULLIVAN,  a  J,  concurs  in  conclusion 
reached. 

AIL8HIE,  J.  (concurring).  1  desire  to 
place  my  concurrence  entirely  upon  the  prop- 
osition that  the  transaction  of  June  28,  1900, 
was  a  re%ewal  of  the  contract  and  obligation 
of  March  21,  1896.  This  renewal  kept  the 
original  contract  alive  and  in  force,  and  en- 
titled the  plaintiff  to  the  relief  granted. 


PIONEER  IRR.   DIST.  T.  CAMPBELL. 

(Sapreme  Court  of  Idaho.     June  9,  1904.) 

IBRIOATION    BONDS— SUB  VGYS,    MAPS,    AND 
PLANS— BOND   ELECTION. 

1.  Where  an  irrigation  district  has  been  reg- 
ularly organized,  and  has  had  surveys,  maps, 
plans,  and  estimates  made  in  accordance  with 
the  requirements  of  section  15  of  the  irrigation 
act  (Sess.  Laws  1903,  p.  165),  and  a  bond  is- 
sue has  been  made,  and  the  money  raised  there- 
on is  not  sufficient  for  the  completion  of  the 
works  planned,  it  is  unnecessary  to  make  a 
new  survey,  and  additional  maps  and  plans,  as 
a  prerequisite  to  ordering  and  holding  another 
election  authorising  a  further  bond  issne  for 
completion  of  the  works. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Canyon  Coun- 
ty; Geo.  H.  Stewart,  Judge. 


Action  by  the  Pioneer  Irrigation  District 
against  D.  D.  Campbell.  From  a  Judgment 
confirming  proceedings  of  the  district  for  vot- 
ing additional  bonds,  and  an  order  denying  a 
motion  for  new  trial,  Campbell  appeals.  Af- 
firmed. 

Smith  &  Plowhead,  for  appellant  Bice  & 
Thompson,  for  respondent. 

AILSHIE,  J.    This  action  was  commenced 
by  the  directors  of  the  Pioneer  Irrigation  Dis- 
trict for  the  approval  and  confirmation  of 
their  proceedings  for  an  issue  and  sale  of 
the  bonds  of  the  district  In  the  sum  of  $40,- 
OCX).    The  action  was  brought  under  section  IQ 
of  an  act  of  the  Legislature  approved  March 
9,  1903,  entitled  "An  act  relating  to  irrigation 
districts  and  to  provide  for  the  organization 
thereof  and  to  provide  for  the  acquisition  of 
water  and  other  property  and  for  the  distri- 
bution of  water  thereby  for  irrigation  pur- 
poses and  for  other  and  similar  purposes." 
Sess.  Laws  1903,  p.  167.    The  petition  alleges 
the  organization  of  the  district,  and  all  the 
subsequent    proceedings   had    in    pursuance 
thereof,  and  the  making  of  surveys,  plans, 
maps,  and  estimates  as  provided  by  law,  and 
the  voting  of  bonds  in  the  sum  of  $207,555, 
and  approval   and  confirmation  thereof   by 
the  district  court,  and  the  afiirmance  of  such 
Judgment  by  the  Supreme  Court,  as  reported 
in  Pioneer  Irrigation  District  v.  Bradbnrry, 
08  Pac.  295.    It  is  aveiTed  in  the  petition 
that  the  directors,  in  constructing  the  works 
as  laid  out  by  the  surveys,  maps,  plans,  and 
specifications  previously  adopted,   have   ex- 
hausted the  receipts  from  the  sale  of  bonds 
originally  Issued,  and  that  the  works  are  not 
yet  completed,  and  that  the  board  of  directors 
have   made   their  estimate  of  the  amount 
necessary  for  the  completion  of  the  works 
and  system  as  planned,  and  that  it  will  re- 
quire the  further  sum  of  $40,000  for  suCli 
puriJose;    that  after  making  such  estimate 
they  ordered  and  directed  an  election  on  the 
question  of  Issuance  of  such  additional  bonds; 
and  that  upon  such  election  the  bond  issne 
was  authorized,  and  they  thereupon  prayed 
the  court  for  an  order  confirming  their  pto- 
ceedings  and  approving  the  issuance  of  such 
additional  bonds.    As  authority  for  this  bond 
issue  and  the  proceedings  herein,  the  direct- 
ors rely  npon  that  portion  of  section  15  of  the 
act  supra    which  provides,  "And  whenever 
thereafter  said  board  in  its  Judgment  deems 
it  for  the  best  interest  of  the  district  that 
the  question  of  the  issuance  of  bonds  in  said 
amount  or  any  other  amount  shall  be  submit- 
ted to  the  electors.  It  shall  so  declare  of  rec- 
ord in  its  minutes,  and  may  thereuimn  sub- 
mit such  questions  to  said  electors  in   the 
same  manner  and  with  like  effect  as  at  snch 
previous  election."    Sess.  Laws  1903,  p.  165. 
The  appellant,  Campbell,  demurred  to  tbe  pe* 
tition  m  the  trial  court,  and,  after  his  demur- 
rer was  overruled,  answered;  denying,  on  In- 
formation and  belief,  most  of  the  allegations 
as  to  the  necessity  for  an  additional   bond 
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iMue.  and  the  regularity  of  the  electloij  there- 
on. After  a  trial  the  court  found  In  favor  of 
the  district,  and  entered  Its  Judgment  approv- 
ing and  confirming  the  proceedings.  From 
this  Judgment,  and  an  order  denying  motion 
for  a  new  trial,  this  appeal  has  been  prose- 
cuted. 

The  only  point  made  by  appellant  is  that, 
before  an  additional  bond  Issue  can  be  voted 
or  authorized  under  the  statute  as  above 
quoted,  additional  plans,  maps,  and  estimates 
must  be  made,  and  all  the  proceedings  taken 
under  section  15  of  the  act  that  are  required 
to  be  originally  taken  by  a  newly  organized 
district.  An  examination  of  that  portion  of 
the  act  referring  to  the  construction  of  can- 
als and  irrigation  works,  and  the  issuance  of 
bonds  therefor,  satisfies  us  that  appellant's 
contention  would  be  correct  If  the  additional 
bond  issue  was  for  the  construction  of  addi- 
tional works.  But  where  the  money  to  be 
raised  is  for  the  completion  of  the  works  al- 
ready planned,  and  for  which  the  surveys, 
maps,  and  plans  have  been  made,  then  there 
can  be  no  necessity  for  again  doing  such 
work,  and  it  would  be  a  useless  thing  to  re- 
quire the  district  to  go  to  the  additional  ex- 
pense and  trouble  which  would  be  entailed 
in  so  doing. 

We  see  no  reason  for  disturbing  the  Judg- 
ment of  the  trial  court  as  entered  in  this 
proceeding.  Judgment  affirmed,  and  costs 
awarded  to  respondent. 

SULLIVAN,  C.  J.,  and  STOCKSLAGER, 
Jn  concur. 


PERKINS  v.  BRIDGE. 
(Supreme  Court  of  Idaho.    .Tune  14.  1904.) 

USDEBTAKINO  OH  AFPBAI>-8UKETIES— JUSTIFI- 
CATION—FAILURE  OF  SURETIES  TO  JUSTIFY— 
HEW  UNDEBTAKINQ — ^FILING  TBAN8CBIPT— 
RUI.B   OF   COUBtr. 

1.  Under  the  provisions  of  section  4838,  Rev. 
St.  1887,  an  appeal  may  be  taken  within  30 
days  after  the  rendition  of  a  judgment  by  a 
probate  judge  or  justice  of  the  peace,  and  the 
appeal  is  taken  bv  filing  a  notice  of  appeal  with 
the  justice  or  judge,  and  serving  a  copy  on  the 
adverse  party. 

2.  Under  the  provisions  of  section  4842,  Rev. 
St.  1887,  such  appeal  is  ineffectual  for  any  pur- 
pose unless  an  undertaking  be  filed,  with  two 
or  more  sureties:  and  the  adverse  party  may 
except  to  the  sufficiency  of  the  sureties  within 
iive  days  after  the  filing  of  the  undertaking, 
and,  unless  they,  or  other  sureties,  justify  with- 
in 6Te  days  thereafter,  upon  notice  to  the  ad- 
verse party,  to  ttie  amount  stated  in  their  affi- 
davits, the  api>eai  must  be  regarded  as  if  no  un- 
dertaking had  been  given. 

3.  In  case  such  sureties  fail  to  appear  and 
justify,  the  undertaking  signed  by  them  is  void, 
bat  the  appellant  may  file  a  new  undertaking 
at  any  time  prior  to  the  expiration  of  the  30- 
day  period  given  In  which  to  take  the  appeal, 
bat  notice  of  the  filing  of  such  undertaking  ought 
to  be  given  to  the  adverse  party. 

4.1116  rule  of  the  district  court  requiring  the 
transcript  on  appeal  in  all  cases  appealed  from 
a  justice's  court  to  l)e  filed  in  the  district  court 
within  10  days  after  such  appeal  is  perfected, 
and,  U  not  so  filed,  the  appeal  may  be  dismissed 


on  motion,  is  not  jurisdictional,  and  should  be 

applied   with   discretion. 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Idaho  Coun- 
ty;   E.   C.   Steele,  Judge. 

Action  in  justice  court  by  M.  F.  Perkins 
against  John  Bridge,  in  which  plaintiff  had 
Judgment.  From  an  order  of  the  district 
court  dismissing  defendant's  appeal,  defend- 
ant again  appeals.    Reversed. 

Allen  Miller  and  W.  N.  Scales,  for  appel- 
lant. W.  H.  Cassady  and  Fogg  &  Nugent,  for 
respondent 

SULLIVAN,  C.  J.  This  is  an  acOon  In  for- 
cible entry  and  detainer  commenced  In  a 
Justice's  court  of  Idaho  county.  The  Judg- 
ment of  that  court  was  for  the  plaintiff,  and 
was  entered  on  the  lOtb  day  of  June,  1903. 
On  June  22,  1903,  the  defendant  filed  and 
served'  bis  notice  of  appeal,  and  on  the  same 
day  filed  an  undertaking  on  appeal.  On 
June  25tb  plaintiff  filed  and  served  exception 
to  sureties  on  said  undertaking.  On  Jidy  1, 
1903,  the  defendant,  who  is  appellant  here, 
served  notice  that  the  stoetles  would  ap- 
pear and  Justify  at  6  o'clock  on  that  even- 
ing. The  sureties  failed  to  appear  and  Justi- 
fy. On  July  2,  1903,  appellant  filed  a  new 
undertaking  on  appeal,  and  on  July  3,  1903, 
be  served  notice  on  the  respondent  that  he 
had  filed  a  new  undertaking  ou  appeal  In 
lieu  of  the  original  one.  On  August  3,  1908, 
the  transcript  in  the  case  was  filed  in  the 
district  court.  On  the  lltb  day  of  Septem- 
ber, 1903,  the  plaintiff  served  bis  motion  to 
dismiss  the  appeal  on  the  ground,  among  oth- 
ers, that  the  sureties  on  the  original  under- 
taking had  not  appeared  and  Justified  accord- 
ing to  notice,  nor  had  any  sureties  Justified 
thereon,  nor  on  any  undertaking  on  said  ap- 
peal. There  Is  no  dispute  as  to  the  facts. 
The  motion  to  dismiss  the  appeal  was  sus- 
tained by  the  court. 

It  appears  from  the  record  that  the  motion 
to  dismiss  was  made  on  two  si)eciflc  grounds, 
to  wit:  (1)  The  failure  of  the  sureties  to 
Justify  on  exception  to  their  sufilciency ;  (2) 
that  the  transcript  on  appeal  to  the  district 
court  was  not  filed  within  10  days  after 
such  appeal  was  perfected,  as  provided  by 
the  rules  of  said  court. 

There  is  but  one  question  presented  by  the 
record  for  determinatiou,  and  that  is  wheth- 
er the  court  erred  in  sustaining  said  motion 
to  dismiss.  Section  4838,  Rev.  St  1887, 
provides  that  an  appeal  may  be  taken  from  a 
Judgment  in  a  civil  action  in  a  probate 
or  Justice's  court  at  any  time  within  30  days 
after  the  rendition  of  the  Judgment  aud  that 
the  appeal  is  taken  by  filing  a  notice  of  ap- 
peal with  the  Justice  or  judge,  and  serving 
a  copy  on  the  adverse  party.  Section  4842, 
Rev.  St.  1887,  provides,  among  other  things, 
that  an  appeal  from  a  probate  or  Justice's 
court  Is  not  effectual  for  any  purpose  unless 
an  undertaking  be  filed,  with  two  or  more 
sureties,  etc.    Said  last-cited  section  further 
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provides  that  the  adverse  party  may  except 
to  the  sufficiency  of  the  sureties  witliiD  five 
days  after  the  filing  of  the  undertaking,  and, 
unless  they  or  other  sureties  Justify  before 
the  Justice  or  Judge  from  whom  the  appeal 
is  takeu  within  five  days  there(>fter,  upon 
notice  to  the  adverse  partj',  the  appeal  must 
1)6  regarded  as  if  no  such  undertaking  bad 
been  given.  It  will  be  obsei-ved  from  the 
above-stated  facts  that  on  July  1,  1903,  de- 
fendant served  a  notice  that  the  sureties 
would  appear  and  Justify  at  5  o'clock  that 
«venlng.  They  failed  to  appear,  and  on  the 
next  day,  July  2,  1903,  defendant  filed  a  new 
undertaking  on  appeal,  and  on  the  3d  day  of 
July  notified  counsel  for  respondent  of  that 
fact  Neither  of  said  sections  provides  the 
time  within  which  the  undertaking  on  ap- 
peal must  be  filed  after  the  service  of  the 
notice  of  the  appeal.  The  Judgment  was  ren- 
dered on  the  lOtb  day  of  June,  1903,  and  the 
second  undertaking  was  filed  on  the  2d  day 
of  July  following.  Thus  It  appears  that  the 
second  undertaking  was  filed  within  22  days 
after  the  rendition  of  the  Judgment— 8  days 
prior  to  the  expiration  of  the  30  days  allow- 
ed for  taking  the  appeal.  In  taking  an  ap- 
peal from  a  Judgment  of  the  district  court 
to  the  Supreme  Court  of  the  state,  the  stat- 
ute provides  that  the  appeal  is  ineffectual 
for  any  purpose  unless  within  5  days  after 
the  service  of  the  notice  of  appeal  an  under- 
taking be  filed.  Section  4808,  Kev.  St.  1887. 
But  the  time  within  which  the  undertaking 
must  be  filed  after  the  notice  of  appeal  has 
been  served  is  not  prescribed  by  statute  in 
appeals  from  a  Justice's  court,  and,  if  the 
undertaking  is  filed  within  the  time  in  which 
an  appeal  may  be  taken,  which  is  30  days 
after  the  rendition  of  the  Judgment,  It  is  fil- 
ed in  time.  The  language  used  in  the  latter 
part  of  said  section  4842,  Rev.  St  1887,  clear- 
ly Indicates  that  the  failure  of  the  sureties 
to  Justify  after  their  sufficiency  has  been 
excepted  to  destroys  the  bond  for  the  pur- 
pose of  the  appeal,  and  not  the  appeal.  The 
statute  provides  that  an  appeal  is  taken  by 
filing  and  serving  notice  thereof.  As  stated 
by  counsel  for  appellant,  "The  appeal  Is  a 
living  entity,  separate  and  apart  from  the 
bond."  It  lives  30  days  after  the  rendition 
of  Judgment  At  the  end  of  that  thne  It 
dies,  unless  a  proper  undertaking  has  been 
filed.  The  words  of  the  statute  are,  "The 
appeal  must  be  regarded  as  If  no  such  under- 
taking had  been  given;"  that  la.  If  the  sure- 
ties excepted  to  fall  to  Justify.  If  no  such 
undertaking  had  been  given,  then,  while  there 
was  life  In  the  appeal,  appellant  had  the 
right  to  file  the  proper  undertaking.  The 
first  attempt  to  give  a  bond  was  a  nullity 
—a  void  act  And  we  think  it  is  clear,  under 
the  provisions  of  our  statute,  that  a  snffl- 
demt  tmdertaking  may  be  filed  at  any  time 


before  the  30-day  period  above  referred  to 
has  expired.  In  case  the  sureties  fall  to 
appear  and  Justify  when  required  to  do  so, 
of  course,  the  imdertaklng  that  they  bave 
signed  Is  void— is  of  no  force  or  eftect  As 
the  statute  gives  the  full  30  days  in  which 
to  perfect  an  appeal  if  a  second  undertaking 
is  filed  within  that  time,  and  on  proper  no- 
tice to  the  opposing  party,  that  is  sufficient. 

In  Starling  v.  Burdette,  68  Pac.  723,  the 
Supreme  Court  of  Washington  held  that  the 
bond  in  that  case  became  void  because  the 
sureties  failed  to  Justify.  The  trial  court 
granted  the  appellant  the  right  to  file  a  new 
bond,  which  be  failed  to  do.  In  the  case  of 
Spurlock  V.  Port  Townsend  S.  R.  Co.  (Wash.) 
40  Pac.  420,  the  sureties  on  the  appeal  bond 
failed  to  appear  and  Justify,  and  the  appel- 
lant filed  a  new  bond  within  the  statutory 
time,  and  that  was  held  a  sufficient  compli- 
ance with  the  statute.  Where  the  sureties 
fall  to  appear  and  Justify,  and  a  new  bond 
Is  filed  by  the  appellant  notice  of  the  filing 
of  such  bond  ought  to  be  given  to  the  oppos- 
ing party. 

As  touching  uipon  the  question  under  con- 
sideration, see  Holcomb  v.  Reed,  5  Idaho,  60, 
46  Pac.  1019;  Kumbers  v.  R.  Mt  Co.  (Idaho) 
63  Pac.  381. 

Counsel  for  appellant  does  not  discuss  the 
second    ground    of    respondent's    motion    to 
dismiss,   which  was  to  the  effect  that  the 
transcript  was  not   signed   In   the  district 
court  within  the  time  required  by  rule  15  of 
said  court,  but  states  that  the  district  Judge 
dismissed  the  appeal  solely  and  entirely  on 
the  ground  tliat  a  new  undertaking  was  not 
a   sufficient    compliance   with    the   statute, 
though  filed  within  the  time  allowed  by  law 
for,  taking  an  appeal,   and   notice  of  filing 
given.    The  record  would  indicate  that  the 
evil  intended  to  be  avoided  by  such  rule 
never  arose  In  this  case,  as  the  transcript 
on  appeal  was  filed  August  3,  1903,  and  tbe 
district   court  did   not   convene   until    Sep- 
tember 7,  1903.    Thus  more  than  30  days  In- 
tervened between  the  filing  of  the  transcript 
and   the   opening  of  the   term   of   court    at 
which  said  action  was  to  have  been  tried. 
That  rule  of  the  court  is  not  Jurisdictional, 
and  should  be  applied  with  discretion.    Stev- 
enson V.  Caldwell  (Mont)  36  Pac.  185. 

It  does  not  appear  that  any  prejudice  re- 
sulted to  the  respondent  because  of  the 
failure  to  file  said  transcript  within  the  time 
required  by  said  rule.  The  Judgment  of  dis- 
missal must  be  set  aside,  and  it  is  so  or- 
dered, and  the  cause  remanded  for  further 
proceedings  In  accordance  with  the  views 
expressed  in  this  opinion.  Costs  of  this  ap- 
peal are  awarded  to  the  appellant 

STOCKSLAGBB  and  AILSHIB,  JJ.  con- 
cur. 
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COET  ▼.  CLBGHORN. 
(Supreme  Court  of  Idaho.     June  10,  1901.) 

AFPEAIJIBLE   ORDEB — ATTACHED  FROPEBTY — Bli- 
FDBAL  TO   BEI.EA8G — APPEAL — DISMI88AI..      . 

l.An  order,  after  final  judgment,  refusing  to 
i«lease  attached  property,  is  appealable  under 
the  statute  of  this  state. 

2.  Where  it  is  shown  by  the  certificate  of  the 
judge  and  clerk  of  the  court  in  the  transcript 
that  such  transcript  contains  all  the  papers, 
pleadings,  etc.,  used  on  the  bearing  of  a  mo- 
tion to  release  certain  property  from  attach- 
ment after  final  judgment  in  the  lower  court, 
and  thereafter  the  judge  and  deputy  clerk  fur- 
nish certificates  or  affidavits  that  other  papers 
were  used  on  the  hearing,  this  court  will  not 
dismiss  tile  appeal,  especially  when  it  is  shown 
that  the  missing  paper  was  a  part  of  the  record 
evidence  of  the  respondent.  A  certified  copy 
should  have  been  furnished  for  the  record  by 
the  moving  party. 

(Syllabas  by  the  Court.) 

Appeal  from  District  Court,  Kootenai 
County;   Ralph  T.  Morgain,  Judge. 

Action  by  Charles  P.  Coey  against  Georg^e 
F.  Glegbom.  From  an  order  refusing  to  re- 
lease attached  property  after  final  Judg- 
ment, defendant  appeals.  Motion  to  dismiss 
denied. 

Edwin  McBee,  for  appellant  Charles  L. 
Heitman,  for  respondent. 

STOCKSLAGER,  J.  This  action  was  com- 
menced in  the  district  court  of  Kootenai 
county.  An  attachment  issued  and  was 
levied  upon  certain  personal  property  alleged 
to  belong  to  the  defendant,  who  was  at  the 
time  residing  on  the  "Indian  Reservation" 
In  Kootenai  county.  A  trial  was  had,  and 
on  the  23d  day  of  October,  1903,,  the  Jury 
returned  a  verdict  In  favor  of  the  plaintiff, 
and  thereafter,  and  on  the  27th  day  of  Oc- 
tober, 1903,  Judgment  was  entered  on  the 
verdict.  On  the  23d  day  of  October,  1903, 
counsel  for  defendant  filed  a  motion  notify- 
ing the  plalntift  and  bis  counsel, that  on  the 
27th  day  of  October,  1903,  they  would  re- 
quest the  court  for  an  order  releasing  from 
attachment  certain  property,  attached  in  the 
above-entitled  action,  which  defendant 
claimed  as  exempt  under  the  provisions  of 
the  statutes,  etc.  The  notice  also  provided 
that  the  motion  would  be  made  and  based 
on  tbe  records  and  files  in  the  action,  and 
upon  the  affidavit  attached,  which  was  the 
affidavit  of  defendant.  This  motion  was 
beard  on  tbe  4th  day  of  November,  1903, 
and  the  court  ordered  that  the  motion  be 
overruled  and  denied,  and  further  ordered 
that  the  stay  of  execution  theretofore  grant- 
ed be  vacated  and  set  aside  as  to  certain  of 
the  attached  property,  etc.  On  the  31st  day 
of  December,  1903,  defendant  served  counsel 
for  plaintiff  with  his  notice  of  appeal  to 
this  court  from  the  above  order.  March  30, 
1004,  respondent  filed  his  motion  to  dismiss 
the  appeal  on  the  grounds:  "(1)  That  the 
order  of  the  district  court  appealed  from 
herein  is  not  an  appealable  order.  (2)  That 
no  good  and  sufflcleut  record  on  appeal  has 


been  filed  herein.  (3)  That  tbe  pretended 
record  herein  is  not  authenticated  by  a  bill 
of  exceptions,  or  by  the  district  Judge  who 
heard  and  determined  said  motion,  or  by 
tbe  cleric  of  the  said  district  court:  (4)  That 
the  pretended  record  on  appeal  does  not  con- 
tain all  of  the  documents,  evidence,  and  mat- 
ters and  things  which  were  beard  and  con- 
sidered by  the  district  Judge  on  the  liear- 
ing  of  said  motimi.  (d)  The  said  motion  will 
be  made  upon  the  transcript  on  appeal  here- 
in, and  upon  the  certificate  of  Hon.  R.  T. 
Morgan,  Judge  of  the  district  court  of  the 
First  Judicial  District  of  the  state  of  Idaho 
In  and  for  the  county  of  Kootenai,  the  affi- 
davit of  T.  L.  Quarles,  and  tbe  affidavit  of 
James  A.  Foster,  which  certificate  and  affi- 
davits are  attached  to  this  motion  and  made 
a  part  hereof." 

Taking  up  this  motion  in  the  order  named, 
we  will  first  dispose  of  the  first  ground  urged 
by  respondent;  tliat  Is,  "that  the  order  of 
the  district  court  is  not  an  appealable  one." 
Subdivision  3  of  section  4807  of  the  Revised 
Statutes  of  1887  provides  that  "an  appeal 
may  be  taken  from  any  special  order  made 
after  final  Judgment."  This  provision  of 
the  statute  disposes  of  this  ground  of  the 
motion.  It  is  shown  by  the  record  tliat  final 
Judgment  was  entered  October  27,  1903,  and 
tbe  order  appealed  from  was  entered  Novem- 
ber 4,  1903. 

The  question  upon  wblcb  -counsel  for  re- 
spondent relies  for  a  dismissal  of  tbl^  ap- 
peal as  shown  by  the  brief  is  based  upon 
the  InsufflQlency  of  the  record  as  shown  by 
tbe  transcript,  insisting  that  the  certificate 
of  Judge  Morgan,  and  tbe  Affidavit  of  .Dep- 
uty Clerk  Foster  attached  to  tils  motion, 
show  that  all  the, papers  used  on  the  mo- 
tion in  the  lower  court  are  -  not  brought  to 
this  court  on  tlie  appeal.  This  presents  a 
«pmewbat  novel  situation,  and  we  are  at  a 
loss  to  know  how  to  arrive  at  a  true  'Solu- 
tion of  tbe  facts.  It  is  shown  by  the  tran- 
script that  tbe  leamed  Judge  on  the ,  7th 
day  of  March,  1904,  made  a  certificate  on 
the  motion-  of  defendant  to  have  certain 
property  levied  upon  herein  released  aa  ex- 
empt property:  "The  following  pleadings, 
and  none  other,  were  considered  by  me  in 
rendering  a  decision  upon  said  motion,  name- 
ly: Tbe  writ  of  attachment  issued  herein 
October  1,  1903,  and  the  sheriff's  return 
thereto,  which  said  writ  was  filed  on  return 
October  5,  1903;  the  order  made  by  me  Oc- 
tober 21,  1903,  dissolving  said  attachment; 
writ  of  attachment  Issued  herein  October  21, 
1903,  together  with  sheriff's  return  thereto, 
which  said  -writ  was  ffied  on  return  Oc- 
tober 23,  1903;  the  notice  of  motion  and  af- 
fidavit in  support  of  said  motion  for  release 
of  said  property,  filed  herein  Octolwr  24, 
1903;  the  affidavit  of  Edwin  Doust  In  op- 
position to  said  motion,  filed  herein  Novem- 
ber 3,  1003;  the  affidavit  of  J.  B.  Gilbert 
in  opposition  to  said  motion,  filed  herein  No- 
vember 2,  1903;  the  affidavit  of  W.  ^  Noe 
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In  (^poBltlon  to  said  motion,  filed  herein  No- 
vember 2,  1003;  the  affldavlt  of  R.  T.  Walls 
In  opposition  to  said  motion,  filed  herein  No- 
vember 2,  1903."  The  clerk  of  the  court, 
through  bis  deputy,  James  A.  Foster,  certi- 
fies to  the  same  state  of  facts.  On  the  25th 
day  of  March,  1904,  Judge  Morgan  made  a 
certificate,  which  Is  attached  to  respond- 
ent's motion  to  dismiss.  In  which  he  certl- 
fles  that,  on  the  hearing  of  the  motion  In 
the  lower  court  above  referred  to,  he  took 
into  consideration  the  evidence  which  had 
been  theretofore  Introduced  on  the  trial  of 
the  cause  upon  the  merits  In  said  action  In 
said  court.  In  which  action  the  judgment 
was  made  and  rendered  In  favor  of  the  re- 
spondent herein,  and  against  the  appellant 
herein,  on  the  27th  day  of  October,  1903.  He 
further  certifies  that  on  such  hearing  there 
was  Introduced  and  read  In  evidence  and 
considered  the  bill  of  sale  from  the  appel- 
lant, George  F.  Cleghom,  to  the  Loy  Hard- 
ware Company,  a  certified  copy  of  which  bill 
of  sale  is  annexed  to  this  certificate,  marked 
"Exhibit  A,"  and  made  a  part  hereof.  The 
certified  copy  of  the  bill  of  sale  above  refer- 
red to  is  dated  March  24,  1904,  and  hence 
was  not  used  In  evidence  on  the  hearing  of 
the  motion  in  the  lower  court,  as  that  hear- 
ing was  on  the  4th  day  of  November,  1903, 
as  shown  by  the  certificate  of  the  Judge. 
If  this  bill  of  sale  was  a  part  of  the  evi- 
dence on  the  hearing  In  the  lower  court,  it 
was  the  duty  of  the  party  introducing  It  to 
furnish  a  certified  copy  for  the  record;  it 
was  certainly  no  part  of  the  duty  of  counsel 
representing  defendant  below,  appellant 
here,  to  procure  at  his  expense  the  evidence 
ttiat  should  have  been  introduced  In  proper 
form  in  the  court  below;  and,  under  the  cir- 
cumstances In  this  case,  a  motion  for  diminu- 
tion of  the  record  would  have  a  better  stand- 
ing In  this  court  than  one  to  dismiss  the  ap- 
peal on  this  ground,  urged  by  counsel  for 
respondent.  The  deputy  clerk  who  made 
the  certificate  shown  In  the  record  also  fur- 
nishes an  affidavit,  which  Is  attached  to  the 
motion,  contradicting  his  certlflcate  as  dep- 
uty clerk. 

We  think,  under  all  the  circumstances  In 
this  case,  this  motion  should  be  denied,  and 
the  case  heard  on  its  merits  at  the  next 
I^ewlston  term,  and  the  cause  continued,  and 
it  Is  80  ordered. 

SULLIVAN,  C.  X,  and  AILSHIE,  J.,  con- 
cur. 


FELTHAM  et  al.  r.  BOARD  OF  COUNTY 

COM'RS. 

(Supreme  Court  of  Idaho.    June  13,  1904.) 

BOABD  OF  EQUALIZATION— APPEAI.  FBOU 
ORDEB  OF. 

1.  Section  1776,  Rev.  St.  1887,  as  amended  at 
the  1899  session  (Laws  1809,  p.  248),  providinc 
for  appeals  from  the  orders  of  boards  of  county 


commissioners,  does  not  authorize  an  appeal 
from  an  order  of  a  lioard  of  eqoaliiation. 

2.  The  county  board  of  equalization  is  a  con- 
stitutional board,  exercising  powers  and  duties 
separate  and  distinct  from  those  exercised  by 
the  (ward  of  county  commissioaera, 

(SyUabus  by  the  Court.) 

Appeal  from  District  Court,  Washington 
County;  Geo.  H.  Steward,  Judge. 

Action  by  Lot  L.  Feltham  and  others 
against  the  board  of  county  commissioners. 
From  an  order  made  by  the  board  of  equali- 
zation directing  the  assessment  of  the  capi- 
tal stock  of  the  Washington  County  Abstract 
Company,  Limited,  against  the  stockholders 
thereof,  the  stockholders  appealed  to  the  dis- 
trict court.  The  district  court  ordered  the 
assessment  canceled,  and  directed  that  the 
property  (abstract  books)  of  the  corporation 
be  assessed  to  the  corporation.  From  the 
Judgment  of  the  district  court,  the  abstract 
company  appealed.    Reversed. 

Lot  L.  Feltham,  for  appellant  John  A. 
Bagley,  Atty.  Gen.,  for  respondent. 

AILSHIE,  J.  This  appeal  is  prosecuted 
by  the  Washington  County  Abstract  Com- 
pany, Limited,  a  corporation  organized  and 
existing  under  the  laws  of  this  state.  On  the 
18th  day  of  July,  1903,  the  appellant,  through 
Its  attorney,  appeared  before  the  t>oard  of 
commissioners  of  Washington  coimty,  then 
sitting  as  a  board  of  equalization,  and  made 
application  to  the  board  to  strike  from  the 
assessment  roll  of  the  county  for  the  year 
1903  the  assessment  of  the  abstract  books 
belonging  to  the  appellant,  and  assessed  at 
the  sum  of  $1,000.  After  a  hearing  the  board 
granted  the  petition,  and  ordered  the  assess- 
ment stricken  from  the  roll.  On  the  same 
day  the  board  of  commissioners,  slttfng  aa 
a  board  of  equalization,  ordered  that  the  In- 
dividual stockholders  of  the  capital  stock  of 
the  appellant  corporation  be  assessed  accord- 
ing to  the  number  of  shares  held  by  each,  la 
the  aggregate  sum  of  $1,000,  which  'was  the 
valuation  placed  upon  the  abstract  books,  and 
thereupon  ordered  that  notice  of  such  action 
be  given  by  the  clerk  to  each  of  the  stock- 
holders. After  the  service  of  notice,  and  on 
the  27tb  day  of  July,  1903,  the  stockholders 
appeared  before  the  board  and  filed  their 
written  application,  asking  the  board  to 
strike  from  the  assessment  roll  the  assess- 
ment made  against  them  on  their  stock  held 
in  said  coi-poration.  This  application  was 
refused  and  denied,  and  the  stockholders- 
five  In  number  —  appealed  to  the  district 
court  When  the  matter  was  called  for  hear- 
ing In  the  district  court  the  county  attorney 
moved  to  dismiss  the  appeal  upon  two 
grounds,  the  second  of  which  is  "that  the 
court  has  no  Jurisdiction  In  said  pretended 
matter  of  appeal,  for  the  reason  that  no  ap- 
peal is  allowed  by  law  In  the  state  of  Idabo 
in  any  matter  coming  before,  and  passed 
upon  by,  the  board  of  equalization."  This 
motion  was  overruled  by  the  court  to  which 
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ruling  the  county  attorney  took  his  excep- 
tion. The  court  thereafter  proceeded  to  hear 
the  appeal  upon  Its  merits,  and  on  the  4th 
day  of  November,  1903,  made  and  filed  his 
llndlngs  of  fact  and  conclusions  of  law,  and 
entered  a  Judgment  directing  that  the  order 
of  the  board  of  equalization  assessing  the 
stock  of  the  corporation  to  the  stockholders 
be  vacated  and  set  aside,  and  that  the  orig- 
inal assessment  of  ¥1,000  against  the  Wash- 
ington CJounty  Abstract  Company  be  rein- 
stated as  the  assessment  against  said  cor- 
poration. From  that  part  of  the  Judgment 
reinstating  the  assessment  against  the  ab- 
stract company,  the  corporation  has  appealed. 

On  this  appeal  it  Is  contended  by  the  ap- 
pellant that  the  district  court  entered  its 
Jndgment,  as  against  the  appellant,  without 
Jurisdiction,  and  that  the  Judgment  is  there- 
fore void  in  so  far  as  it  ordered  the  rein- 
statement of  the  assessment  against  the  cor- 
poration. It  will  be  observed  that  the  coun- 
ty did  not  appeal  from  the  order  of  the  board 
of  equalijsation  dlre<.-ting  the  cancellation  of 
the  assessment  against  the  abstract  com- 
pany. On  the  other  hand,  the  stockholders, 
in  their  individual  capacity,  did  appeal  from 
the  order  of  the  board  directing  an  assess- 
ment against  them  to  the  amount  of  the  stock 
held  by  each  in  the  corporation.  On  the  ap- 
peal to  tills  court,  the  county,  through  the 
Attorney  General,  has  again  raised  the  ques- 
tion that  the  district  court  was  without  Juris- 
diction to  enter  any  Judgment  or  order  of 
any  kind  in  the  premises,  except  to  dismiss 
the  appeal  in  the  first  instance,  for  the  rea- 
son that,  under  the  laws  of  this  state,  no  ap- 
peal will  lie  from  an  order  or  proceeding  of 
a  board  of  equalization. 

The  appeal  from  the  order  of  the  board  of 
equalization  taken  in  this  case  was  taken  un- 
der the  provisions  of  sections  1776-1779,  Kev. 
8t  1887,  as  amended  by  act  of  February  14, 
1899  (Sess.  Laws  1896,  p.  248).  By  section 
1776  it  is  provided  that  "an  appeal  may  lie 
taken  from  any  act,  order  or  proceeding  of 
the  hoard,  by  any  person  aggrieved  thereby, 
or  by  any  tax  payer  of  the  county  when  any 
demand  is  allowed  against  the  county  or 
when  he  deems  any  such  act,  order  or  pro- 
ceeding illegal  or  prejudicial  to  the  public 
interests."  The  section  to  which  the  forego- 
ing is  an  amendment  is  found  in  chapter  2 
of  title  11  of  the  Political  Code  of  1887,  and 
it  should  be  observed  that  that  chapter  is  de- 
voted exclusively  to  the  duties  and  powers  of 
the  board  of  county  commissioners  when  act- 
ing as  such  a  hoard,  and  does  not  undertake 
to  prescril>e  their  powers  and  duties  as  a 
hoard  of  equalization.  Section  25  of  the 
county  commissioners'  act  of  the  Complied 
I*W8  of  1874,  p.  529.  provided  for  appeals 
from  orders  of  the  board  of  commissioners  as 
follows:  "Appeals  may  lie  taken  from  or- 
ders of  the  board  of  county  commissioners  as 
follows:  First.  From  an  order  by  any  per- 
son aggrlered  thereby.    Second.  From  an  or- 


der allowing  any  account  or  demand  against 
the  county  by  any  elector  or  tax  payer  of  the 
couuty,  on  the  grotmd  of  improper  or  excess- 
ive allowance.  Third.  From  any  order  prej- 
udicially affecting  the  public  Interest,  by  ei- 
ther the  district  attorney  or  probate  Judge  of 
the  county  on  behalf  of  the  county."  Under 
tliat  provision  it  was  held  by  the  territorial 
Supreme  Court  in  General  Custer  Mining 
Company  v.  Van  Camp,  2  Idaho  (Hasb.)  40, 
3  Pac.  22,  that  an  appeal  would  not  He  from 
an  order  of  the  board  of  commissioners  when 
acting  as  a  board  of  equalization.  Judge 
Prickett  discussed  the  matter,  and  set  forth 
the  conclusion  of  the  court  thereon  very  ably 
and  clearly,  as  follows:  "It  seems  quite  clear 
that  the  board  of  county  commissioners  and 
the  board  of  equalization  are  two  separate 
and  distinct  bodies,  created  by  different  acts 
of  the  Legislature;  that,  by  section  22  of  the 
revenue  law  (Comp.  Laws  1874,  p.  487),  per- 
sons holding  the  office  of  county  commission- 
ers by  election  or  appointment  are  invested 
with  another  distinct  office,  having  a  differ- 
ent name.  The  revenue  act,  complete  In  it- 
self, provides  what  duties  the  board  of  equali- 
zation shall  perform.  It  requires  them  to 
meet  and  discharge  those  duties  at  a  time 
not  fixed  by  law  for  a  meeting  of  the  board 
of  commissions^.  It  provides  them  with  a 
clerk,  and  designates  him  as  the  cln-k  of  the 
board  of  equalization;  and,  although  the  two 
boards  are  composed  of  the  same  persons, 
they  are  as  completely  different,  in  respect  to 
organization,  powers,  and  duties,  as  if  com- 
posed of  different  individuals.  Inhere  being 
two  separate  boards,  the  right  of  appeal  giv- 
en by  statute  from  (H-ders  of  the  board  of 
commissioners  does  not  imply  the  same  right 
from  the  orders  and  decisions  of  the  board  of 
equalization."  Thnt  decision  has  never  been 
questioned  in  this  state,  and  has  stood  as  the 
law  of  the  state  on  the  subject  ever  since. 

The  constitutional  convention  of  1889,  by 
section  12  of  article  7  of  the  Constitution, 
provided  that  "the  board  of  county  commis- 
sioners for  the  several  counties  of  the  state 
shall  constitute  boards  of  equalization  for 
their  respective  counties,  whose  duties  shall 
be  to  equalize  the  valuation  of  the  taxable 
property  In  the  county,  under  such  rules  and 
regulations  as  shall  be  prescrlbeH  by  law." 
By  section  6  of  article  18  of  the  same  In- 
strument they  provided  for  a  hoard  of  coun- 
ty commissioners.  Since  the  adoption  of  the 
Constitution,  but  few  amendments  have  been 
made  to  the  Revised  Statutes  relative  to  the 
duties  of  a  board  of  county  commissioners, 
as  It  existed  under  the  territorial  form  of 
government.  One  of  the  principal  amend- 
ments thereto  has  been  sections  1759  and 
1776  to  1779,  inclusive.  On  the  other  hand, 
since  the  adoption  of  the  Constitution  the 
legislatures  have  repeatedly  passed  revenue 
acts,  and  In  each  act  have  provided  for  the 
equalization  of  assessments  by  the  board  of 
county  commissioners.    At  no  time,  however. 
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has  the  Legislature  ever  provided  for  an  ap- 
peal from  any  action  or  proceeding  taken  by 
the  board  of  county  commissioners  when  sit- 
ting as  a  board  of  equalization.  It  is  also 
worthy  of  observation  that  the  board  of  coun- 
ty commissioners,  as  such,  meet  at  stated 
periods  for  the  transaction  of  the  regular 
county  business,  but  at  none  of  these  meet- 
ings are  they  authorized  to  equalize  assess- 
ments OT  to  sit  as  a  board  of  equalization. 
On  the  other  hand,  It  is  provided  by  law  that 
they  shall  meet  at  a  specified  time  each  year 
as  a  board  of  equalization,  and  examine  the 
assessment  roll,  and  equalize  the  assessments 
of  property  within  their  respective  counties. 
It  seems  to  us  that  there  are  even  more  i>o- 
tent  reasons  now  than  when  the  General  Cus- 
ter Mining  Company  Case  was  decided,  why 
an  appeal  will  not  lie  from  an  order  of  the 
board  of  equalization.  Since  that  decision 
was  announced,  the  Constitution  has  been 
adopted,  and  by  that  instrument  the  board  of 
equalization  has  become  a  constitutioual 
board,  recognized  as  such,  with  constitutional 
powers  and  duties  prescribed;  and  the  allow- 
ance of  an  appeal  from  an  order  of  the  board 
of  county  commissioners  cannot  reasonably 
be  construed  to  extend  to  the  allowance  of 
an  appeal  from  an  order  of  the  board  of 
equalization.  It  is  true  that  the  board  of 
county  commissioners  and  the  board  of 
equalization  are  each  composed  of  the  same 
officials,  but  that  fact  can  make  no  diflTerence 
as  to  the  distinct  duties  and  functions  of  each 
board.  While  those  officials  are  performing 
the  duties  and  functions  of  the  one  board, 
they  are  a  distinct  and  separate  organization 
from  the  other,  and  cannot  discharge  any  of 
tt^e  duties  of  such  other  ttoard  at  such  time 
or  in  sncli  meeting.  The  allowance  of  an  ap- 
peal from  the  orders  of  one  specified  board 
does'  not  extend  to  the  orders  of  any  other 
board.  And  the  fact  that  the  same  individ- 
uals constitute  the  personnel  of  two  or  more 
■  distinct  boards  affords  no  reason  for  an  ex- 
ception to  the  rule.  Under  the  law  as  It  for- 
merly existed  in  this  state,  the  probate  Judge 
was  ex  officio  superintendent  of  schools  for 
his  county.  An  appeal  was  allowed  from  the 
orders  and  Judgments  of  the  probate  Judge, 
and  still  no  one  ever  seriously  contended  that 
this  right  of  appeal  extended  to  his  orders 
and  decisions  when  made  as  superintendent 
of  schools. 

The  same  question  here  considered  was  dis- 
cussed extensively  by  the  Supreme  Court  of 
Washington  in  Olympla  Waterworks  v. 
Board  of  Equalization,  44  Pac.  267,  and  the 
court  arrived  at  the  conclusion  that  an  act 
authorizing  appeals  from  orders  and  proceed- 
ings of  the  board  of  commissionera  does  not 
authorize  an  appeal  from  an  order  of  the 
board  of  equalization. 

We  are  of  the  opinion  that  the  Judgment 
appealed  from  is  void  for  want  of  Jurisdiction 
in  the  district  court  entering  the  same.  The 
cause  will  therefore  be  remanded,  with  di- 


rection to  the  district  court  to  vacate  and  set 
aside  the  Judgment  and  order  so  made  and 
entered.  Costs  of  this  appeal  awarded  to  ap- 
pellant. 

STJLIilVAN,  C.  J.,  and  STOCKSLAGER, 
J.,  concur. 


MEYER  et  al.  r.  FIRST  NAT.  BANK  OF 
COEUR  D'ALENE  et  ai. 

(Supreme  Court  of  Idaho.    June  11,  1904.) 

INJUNCTIONS— DISSOLtrriON     WITHOUT     NOTICE 

— WILI.  NOT  ISSUB  AGAINST  NATIONAI. 

BANKS— SUFVICIBHCX  OF  SHOWING. 

1.  When  the  adverse  party  moves  to  dissolve 
a  temporary  injunction  upon  the  papers  on 
which  it  was  granted,  no  notice  is  required  to 
be  given  to  the  party  who  obtained  the  injunc- 
tion. Thayer  v.  Bellamy  (Idaho)  71  Pac.  544, 
approved  and  followed. 

2.  That  portion  of  section  6242,  Rev.  St  U. 
S.  (3  U.  S.  Comp.  St.  1901,  p.  3517),  which  pro- 
vides that  "no  attachment,  injunction,  or  execu- 
tion shall  be  issued  against  such  association 
[national  bank]  or  its  property  Iwfore  final  judg- 
ment in  any  suit,  action  or  proceeding  in  any 
state,  county  or  municipal  court,"  is  a  com- 
plete l>ar  to  the  issuance  of  any  such  writ  or 
order  from  a  state  court  against  a  national 
banicing  association. 

3.  Complaint  and  affidavits  examined,  and 
held  sufiicient  to  authorize  issuance  of  injunc- 
tion against  all  defendants  except  one  named  as 
a  national  l>ank. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Kootenai  Cona- 
ty;  Ralph  T.  Morgan,  Judge. 

Action  by  M.  M.  Meyer  and  Edward  N.  Ia 
Velne  against  the  First  National  Bank  of 
Coeur  d'Aiene  and  others.  Plaintiffs  filed 
their  complaint  and  affidavits  praying  a  tem- 
porary Injunction.  On  this  showing  a  tem- 
porary injunction  was  Issued  without  notice 
to  defendants.  Upon  application  of  defend- 
ants, without  a  counter  showing  and  without 
notice  to  the  plaintiffs,  tlie  injunction  was 
dissolved,  from  which  order  plaintiffs  appeal- 
ed.   Order  modified. 

Cliarles  h.  Heitman  and  E.  N.  La  Velne, 
for  appellants.  Fred  L.  Burgau,  for  respond- 
ents. 

AILSHIB,  J.  This  action  was  commenced 
against  the  First  National  Bank  of  Coeur  d' 
Alene  and  S.  A.  Vamam.  PlalntlfCB  filed 
their  complaint,  and  supported  the  allega- 
tions thereof  by  five  separate  affidavits,  and 
on  the  showing  so  made  the  district  Judge 
Issued  an  injunction  against  defendants  en- 
Joining  and  restraining  them  from  further 
commission  of  the  acts  threatened,  and  of 
which  the  plaintiffs  complained.  The  injunc- 
tion was  served  upon  the  defendants  on  the 
11th  day  of  January,  1004,  and  thereafter, 
and  on  the  13th  day  of  the  same  month,  the 
defendants  applied  to  the  judge  who  ordered 
the  writ  for  a  dissolution  thereof.    This  mo- 

^  1.  Bee  InJttncUon,  vol:  Z7,  Cent  Dig.  (  tGS. 
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don  was  made  wlthoat  notice  to  tiie  plain- 
tiffs, and  uiwn  tbe  papers  used  in  obtaining 
the  Injunction  In  tbe  flrst  instance.  After 
iKaiing  the  application  of  the  defendants,  the 
district  Judge  made  an  order  dissolTing  tbe 
injunction  upon  the  grounds  that  it  bad 
been  issued  "without  sufficient  ground,  and 
that  no  sufficient  ground  to  warrant  Interpo- 
sition of  tbe  court  of  equity  is  alleged  in  the 
complaint  and  moving  papers  of  the  plain- 
tiff herein,  and  plaintiffs  hare  a  plain, 
speedy,  and  adequate  remedy  at  law."  From 
the  Older  thus  made  dissolving  tbe  injunction 
this  appeal  has  been  taken. 

Plaintiffs'  flrst  assignment  of  error  is  "that 
the  coiurt  erred  in  dissolving  the  injunction 
without  notice  to  tbe  plalutifrs,  and  without 
giving  plaintiffs  an  opportunity  to  be  heard 
In  opposition  to  said  motion."  There  is  no 
merit  in  this  assignment.  We  disposed  of 
this  question  in  Thayer  v.  Bellamy,  71  Pac. 
^44,  where  It  was  said:  "When  the  ad- 
verse party  moves  to  dissolve  a  temporary 
injunction  upon  tbe  papers  upon  which  it 
■was  granted,  no  notice  is  required  to  be 
given  to  the  party  who  obtained  tbe  injunc- 
tion, and  no  further  showing  can  be  made  in 
opposition  to  such  motion."  See  section  4295, 
Rev.  St  1887. 

The  other  assignments  made  by  appellants 
go  to  tbe  merits  of  tbe  case.  The  respond- 
ents, however,  have  presented  a  valid  and 
snffldent  reason  for  tbe  dissolution  of  the 
Injunction  as  to  tlie  defendant  bank  at  least. 
They  rely  upon  section  5242,  Rev.  St  U.  S. 
<8  U.  a  Comp.  St  1901,  p.  3517),  wbldi. 
after  making  certain  inrovislons  against  pref- 
erences In  favor  of  creditors  of  national 
banks,  Mmdndes  with  the  following  probi- 
bitlon:  "And  no  attactunent,  injunction  or 
execution,  shall  be  issued  against  such  as- 
sociation or  its  property  before  final  Judg- 
mmt  In  any  miitr  action  or  proceeding  in  any 
state,  county,  or  municipal  oonrt"  This 
statute  is  a  complete  bar  to  the  Issuance  of 
an  injunction  by  a  state  conrt  against  a  na- 
tional banking  association,  l^is  view  has 
been  held  by  tbe  courts  so  generally  and  uni- 
formly that  it  requires  no  discussion  here. 
See  Pacific  National  Bank  of  Boston  v. 
Mlxter,  124  D.  8.  721,  8  Sup.  Ot  718.  31  L. 
Ed.  667 ;  Freeman  Mfg.  Ck>.  ▼.  National  Bank, 
160  Mass.  388,  35  N.  B.  865;  Dennis  v.  First 
National  Bank  of  Seattle,  127  Oal.  453,  59 
Pac:  777,  78  Am.  St  Eep.  79 ;  Gamer  v.  Sec- 
ond National  Bank  of  Providence  (O.  C.) 
66  Fed.  869;  Chesapeake  Bank  v.  First  Na- 
tional Bank  of  Baltimore,  40  Hd.  269,  17 
Am.  Rep.  601;  Nat  8.  Bank  T.  Butler,  129 
U.  S.  228,  9  Sup.  Ct.  281,  32  L.  Ed.  C82. 

For  tbe  foregoing  reason  alone  the  injnnc- 
tlon  was  properly  dissolved  as  against  tbe 
bank.  The  same  reason,  however,  could  not 
be  urged  for  dissolving  the  injunction  as  to 
the  defendant  Vamam.  The  complaint,  after 
alleging  the  corporate  existence  of  tbe  bank, 
shows  that  in  June,  1903,  the  plaintiff  Ed- 
win N.  La  Velne  entered  Into  an  agreement 


of  lease  with  one  P.  3.  Scallon,  who  was  then 
tbe  owner  of  tbe  leased  premises,  whereby 
La  Velne  leased  from  tbe  said  Scallon  three 
office  rooms  in  Coeur  d'Alene  City  for  tbe 
period  of  one  year,  with  the  option  of  con- 
tinning  tbe  lease  for  the  further  period  of 
one  year  upon  tbe  same  terms  and  conditions. 
Thereafter,  and  on  tbe  10th  of  July,  1903, 
La  Velne  sublet  two  of  tbe  office  rooms  to 
tbe  plaintiff  M.  M.  Meyer,  subletting  of  tbe 
premises  having  been  authorized  by  the  lease. 
The  rents  were  paid  from  time  to  time  as 
tbey  became  due,  and  tbe  plaintiffs  bad  in- 
stalled their  furniture  and  opened  up  busi- 
ness in  the  offices.  Thereafter,  and  prior  to 
tbe  ccMmmencemeut  of  this  action,  the  defend- 
ant First  National  Bank  purchased  from 
Scallon  tbe  property  leased  to  and  occupied 
by  plaintiffs.  It  la  tben  charged  that  the 
defendant  Vamam,  under  contract  with,  and 
employment  by,  tbe  defendant  bank,  on  or 
about  tbe  19tb  day  of  December,  1903,  be- 
gan to  make  changes  and  repairs  about  tbe 
building,  and  in  doing  so  tore  down  and  de- 
stroyed the  partition  between  those  roonts 
and  adjoining  rooms,  and  injured  and  dam- 
aged some  of  the  plaintiff's  personal  prop- 
erty and  office  furniture,  and  made  excava- 
tions in  front  of  the  offices  so  that  the  pa- 
trons and  clients  of  the  plaintiffs  could  not 
reach  their  offices  and  place  of  business,  and 
that  in  pursuance  of  tbe  purposes  and  de- 
signs of  the  defendants  Vamam  had  com- 
menced the  construction  of  a  large  brick  wall, 
which  he  threatened  to  build  into  and 
through  tbe  offices  and  rooms  occupied  by 
the  t>lalntifFs^  and  thereby  render  the  <ffices 
unfit  for  use  and  occupation.  It  is  also 
alleged  tbat  the  defendant  bank  bad  threat- 
ened to  oust  and  eject  the  plaintiffs  from 
tbe  rooms  occupied  by  them,  and  that  they 
were  maliciously  and  willfully  committing 
various  trespasses  for  the  purpose  of  an- 
noying and  disturbing  the  plaintifTs  and  of 
eventually  driving  them  from  tbe  offices  and 
rooms  rented  by  them.  It  is  also  charged 
that  these  acts  were  done  in  pursuance  of  a 
conspiracy  entered  into  between  the  bank 
and  Vamam.  It  also  appears  tbat  either 
Vamam  or  tbe  bank  officials  bad  caused  tbe 
water  hydrants  to  be  disconnected,  thereby 
shutting  off  the  plaintiff's  water  supply. 

Tbe  willful  commission  of  trespasses  is 
outside  of  and  beyond  the  authority  and  scope 
.  ot  powers  granted  to  national  banks,  and  be- 
comes tbe  personal  and  individual  act  of  the 
officers  or  persons  who  commit  or  threaten 
to  commit  tbe  same.  We  cannot  see  how  a 
national  bank,  as  such,  can  threaten  to  com- 
mit a  trespass,  but  we  can  understand  bow 
its  officers  might  do  so,  and  for  such  acts 
they  would  be  personally  liable.  It  was  evi- 
dently the  purpose  of  Congress  to  prohibit 
attachments  and  Injnnctlons  issuing  from 
state  courts  against  national  banks,  and  It  is 
equally  certain  that  the  purpose  was  not  to 
protect  them  in  the  commission  of  torts  and 
trespasses,  but  rather  to  prevent  any  inter- 
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■ference  with  the  legitimate  buslneBS  for 
which  auch  banks  are  organized. 

The  complaint  states  a  cause  of  action, 
and  upon  its  face  entitled  plaintiffs  to  a  tem- 
porary injunction  against  the  defendant  Var- 
nam.  The  contention  of  defendants  that 
plaintiffs  have  an  adequate  remedy  by  an 
action  at  law,  and  cannot,  therefore,  resort 
to  an  equitable  remedy,  is  not  well  founded. 
It  is  tme  that  they  have  their  remedy  for 
damages,  but  under  our  statute  (section  4288, 
Rev.  St.)  a  party  is  not  under  the  necessity 
of  waiting  till  his  property  has  been  damaged 
and  destroyed,  and  his  business  disorgan- 
ized, and  his  premises  encroached  upon  to 
the  extent  of  his  own  ouster,  and  then  re- 
sorting to  an  action  at  law  for  redress. 
In  Staples  v.  Rossi,  65  Pac.  67,  this  court  laid 
down  the  rule  under  our  statute  as  follows: 
"Injunctions  will  issue  to  restrain  tempora- 
rily an  act  which  will  result  in  great  dam- 
age to  the  plaintiff,  although  the  injury  is 
not  irreparable,  and  notwithstanding  that 
other  remedies  lie  in  behalf  of  plaintiff." 

THe  order  appealed  from  will  be  affirmed 
as  to  the  defendant  bank  and  reversed  as  to 
defendant  Varnam.  Costs  awarded  to  appel- 
lants. 

StJIiLIVAN,  C.  J.,  and  STOCKSLAGBR.  J., 
concur 


LEWIS,  COOPER  &  HANCOCK  ▼.  UTAH 
CONST.  CO. 

(Supreme  Court  of  Idaho.    June,  1904.) 

CONTBACT  —  BAtLBOAD  CONSTBTICTIOR  —  COV- 
PLAINT— DEMURBEB  —  ESTIMATES — CLASSiri- 
CATION— EVIDENCE— VABIANCE  BETWEEN  AL- 
LEGATIONS  AND   PROOF— INSTBUCTIONS. 

1.  Complaint  states  a  cause  of  action. 

2.  The  question  of  whether  the  estimates  had 
become  an  account  stated  was  left  to  the  jury 
under  proper  instructions. 

3.  Where  a  motion  is  made  to  compel  the 
plaintitts  to  elect  upon  which  of  several  causes 
of  action  or  counts  they  would  proceed  to  trial, 
it  was  not  error  for  the  court  to  reserve  its 
decision,  and  thereafter  try  the  case  upon  the 
theqry  that  said  motion  had  been  sustained, 
and  try  the  case  upon  the  first  and  third  canses 
of  action  stated  in  the  complaint 

4.  Where  tlie  parties  to  an  action  testify 
to  an  express  contract,  but  differ  as  to  the 
amount  to  be  paid  or  the  contract  price  for 
the  services  rendered,  evidence  of  the  actual 
cost  of  the  performance  of  the  work  is  proper- 
ly admitted,  as  it  may  afford  some  reasonable 
ground  for  believing  that  the  contract  was  for 
the  price  nearest  the  cost. 

5.  No  variance  between  the  allegations  and 
the  proof  is  deemed  to  be  material  unless  it  had 
actually  misled  the  adverse  party  to  his  preju- 
dice in  maintaining  his  action  or  defense  upon 
the  merits. 

6.  Where  certain  material  evidence  is  reject- 
ed, but  the  record  shows  that  the  evidence  re- 
jected was  given  by  another  witness,  the  error 
is  immaterial,  and  not  prejudicial. 

7.  Instructions  examined,  and  held  to  proper- 
ly state  the  law  applicable  to  the  evidence  intro- 
duced on  the  trial. 

(Syllabus  by  the  Court.) 

1[  S.  See  Pleading,  vol.  3»,  Cent  Die-  (  U8S. 


Appeal  Aram  District  Court,  Bannock 
County;    Alfred  Budge,  Judge. 

Action  by  Lewis,  Cooper  &  Hancock 
against  the  Utah  Construction  Company. 
Judgment  for  plaintiffs,  and  defendant  ap- 
peals.   Affirmed. 

F.  S.  Dietrich  and  Henderson  &  McMillan, 
for  appellant  Thos.  F.  Terrell,  for  respond- 
ents. 

SULLIVAN,  C.  3.  This  to  an  action 
brought  by  the  respondents,  as  copartners, 
against  the  appellant,  the  Utah  Construction 
Company,  upon  a  verbal  contract,  to  recover 
an  alleged  balance  due  for  work  and  labor 
performed  by  the  respondents  upon  the  Ore- 
gon Short  Line  Railroad  between  mileposts 
280  and  290  in  the  state  of  Montana.  The 
complaint  contains  four  separate  counts  or 
canses  of  action,  but  the  trial  proceeded  upon 
the  first  and  third  causes  stated  in  the  com- 
plaint. Said  contract  was  entered  into  on  or 
about  the  16th  day  of  May,  1000,  and  the 
work  to  be  performed  thereunder  consiBted 
in  the  construction  of  grades,  fills,  and  em- 
bankments on  the  right  of  way  of  said  rail- 
road according  to  certain  plans,  and  under 
the  supervision  and  direction  of  engineers 
of  the  railroad  company.  The  respondents 
were  to  be  paid  for  said  work  from  time  to 
time  as  the  work  so  done  by  them  should  be 
ascertained  from  estimates  to  be  made  by 
engineers,  and  10  per  cent  of  the  valne  of 
all  work  done  Was  to  be  withheld  until  the 
work  was  completed,  and  any  balance  re- 
maining unpaid  at  that  time  was  to  be  paid 
to  the  respondents.  It  is  alleged  in  the 
complaint  that  the  appellant  agreed  in  said 
contract  to  pay  to  the  respondents  the  sum 
of  10  cents  per  cubic  yard  for  all  earthwork 
done  in  pursuance  of  said  contract,  which  al- 
legation is  denied  by  the  answer,  and  It  is 
averred  therein  that  only  9%  cents  per  cubic 
yard  was  to  be  paid  for  the  earthwork.  It 
is  also  alleged  in  the  complaint  that  the  re- 
spondents were  to  receive  25  cents  per  cable 
yard  for  all  loose  rock  work  done  by  tliem, 
and  that,  by  the  terms  of  said  contract,  all 
work  done  by  the  respondents  of  a  similar 
character  to  the  work  done  on  the  south  end 
of  the  side  track  at  Dell  Station,  in  the  state 
of  Montana,  should  be  classed  as  loose  rock 
work,  and  paid  for  at  the  rate  of  25  cents 
per  cubic  yard,  and  that,  in  pursuance  of 
said  contract,  the  loose  rock  work  so  done 
under  said  contract  amounted  to  11331^4 
cubic  yards,  and  that  said  number  of  yards 
should  have  been  classed  as  loose  rock  work, 
and  paid  for  at  the  rate  of  25  cents  per  cubic 
yard.  The  answer  of  appellant  denies  that 
it  was  agreed  that  all  or  any  of  the  work  to 
be  performed  under  said  contract  of  a  slm- 
liar  character  to  the  work  on  the  south  end 
of  said  track  at  Dell  Station  should  be  class- 
ed as  loose  rock  work,  or  to  be  paid  for  at 
the  rate  of  25  cents  per  cubic  yard,  and 
denies  that  there  was  any  agreement  that 
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such  work  should  be  so  classified  andpoidfor 
at  the  rate  of  25  cents  per  cubic  yard,  and 
also  denies  tbat  the  respondents  bandied, 
moved,  carried,  or  deposited,  in  tbe  construe 
tlon  and  repair  of  the  roadbed  of  said  rail- 
road, or  at  all,  for  the  appellant,  more  than 
22^73  cubic  yards,  and  denies  that  they  did 
any  rock  work  at  all,  but  admits  that  the 
engineers  of  said  railroad,  In  making  their 
estimates,  classified  and  allowed  as  loose 
rock  work  29S  cubic  yards  of  the  work  done 
by  the  respondents,  and  paid  them  therefor 
at  the  rate  of  25  cents  per  cubic  yard.  The 
pleadings  put  in  issue  the  amount  of  work 
done  by  the  respondents,  the  classification  of 
the  work,  and  the  ^m  to  be  paid  per  cubic 
yard  for  the  earth  work.  A  general  demuiv 
ler  to  each  cause  of  action  was  filed,  and, 
without  argument,  was  submitted  to  the 
court,  and  OTerruled  pro  forma.  The  cause 
was  tried  by  the  court  with  a  Jury,  and,  on 
a  verdiet,  judgment  was  rendered  In  favor 
of  the  respondents  for  the  sum  of  91,45-1 
and  costs  of  suit.  This  appeal  la  from  tbe 
Judgment  and  order  denying  a  new  trial, 
and  Is  presented  on  a  statement  of  the  case. 
Numerous  errors  are  assigned,  and  are  dis- 
cussed by  counsel  for  appellant  under  seven 
dlffei'ent  heeds.  The  first  Is  that  the  court 
erred  In  overruling  the  demurrer,  the  ground 
of  the  demurrer  being  that  the  complaint 
failed  to  state  a  canse  of  action.  One  of 
the  main  contentions  la  that  there  is  no  al- 
legation that  there  was  any  error,  mistake, 
OT  fraud  In  the  estimates  furnished  by  tbe 
engineer,  and  for  that  reason  the  complaint 
does  not  state  a  cause  of  action.  The  comr 
plaint  alleges  that  by  the  terms  of  said  con- 
tract all  work  of  a  similar  character  to  tbe 
work  done  on  the  south  end  of  the  side  track 
at  Dell  Station,  Mont.,  should  be  classed  as 
loose  rock  work,  and  paid  for  at  tbe  rate  of 
25  cents  per  cubic  yard;  that,  under  said 
contract,  plaintiffs  handled,  moved,  carried, 
and  deposited  in  the  construction  and  repair 
of  the  roadbed  of  said  railroad  22,663  cubic 
yards  of  earth  and  loose  rock,  and  tbat  one- 
half  of  said  22,663  or  11,331^  cubic  yards, 
sbould  have  been,  and  is  entitled  to  be,  clasif- 
ed  as  loose  rock  'work,  and  paid  for  at  the 
rate  of  25  cents  per  cable  yard.  While  the 
latter  allegation  is  not  a  direct  allegation 
tbat  said  11,381%  cubic  yards  of  rock  work 
was  similar  In  character  to  the  work  on  tbe 
south  end  of  the  side  track  at  Dell  Station, 
and  does  not  directly  aver  that  there  was  a 
mistake  In  the  estimates  of  the  engineer, 
they  are  equivalent  to  such  allegations,  and 
the  necessary  inference  is  that  tiie  plalntllfs 
had  done  tbat  amount  of  work,  which  was 
similar  to  that  at  tbe  south  end  of  the  side 
track  at  said  station,  tbat  ought  to  have 
been  classed  as  loose  rock  work,  and  paid 
for  at  the  rate  of  25  cents  per  cubic  yard, 
and  that  it  had  not  been  so  dasslfled  and 
paid  for.  We  think  the  allegations  of  tbe 
complaint  are  sufficient  on  said  points,  and 
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state  a  cause  of  action;  and,  under  the 
answer  of  the  defendant.  It  is  clear  that  ap- 
pellant was  not  misled  on  the  trial  of  the 
case;  It  is  contended  that  respondents  did 
not  object '  to  the  correctness  of  the  esti- 
mates furnished  them  within  a  reasonable 
time  after  they  were  delivered  to  them,  and 
for  that  reason  they  became  an  account  stat- 
ed, and  are  estopped  from  objecting  to  them 
at  this  time.  There  was  evidence  intro- 
duced on  the  question,  and  the  court  instruct- 
ed the  jury  thereon  as  follows:  "The  Jury 
are  Instructed  that  where  a  party  sends  by 
mall  a  statement  of  account  to  another,  with 
whom  be  had  dealings,  which  Is  received, 
but  not  replied  to  within  a  reasonable  time, 
the  acquiescence  of  the  party  is  taken  as  an 
admission  that  the  account  is  correctly  stat- 
ed; and  what  is  a  reasonable  time.  In  this 
connection,  is  a  question  for  the  Jury  to  de- 
termine, under  all  the  circumstances  of  the 
case,  considering  tbe  nature  of  the  business, 
the  distance  of  the  parties  from  each  other, 
and  tbe  means  of  communication  between 
them."  That  instruction  correctly  states  tbe 
law,  and  the  Jury  found  from  the  evidence 
in  favor  of  the  respondents,  and  we  are  not 
disposed  to  set  aside  their  verdict  on  the 
ground  that  it  is  not  supported  by  tbe  evi- 
dence. 

Oonnsel  for  appellant  contends  that  the 
failure  of  the  court  to  compel  tbe  respond- 
ents to  elect  whether  they  would  go  to  trial 
upon  tbe  first  or  second  cause  of  action  was 
em>r.  There  is  nothing  in  this  contention, 
for  the  case  was  tried  all  the  Way  through 
upon  tbe  first  cause  of  action;  that  Is,  upon 
the  theory  that  the  action  was  upon  an  ex- 
press contract,  and  not  upon  a  quantum  mer- 
uit, that  being  tbe  theory  of  tbe  second 
cause  of  action.  The  court  instructed  tbe 
Jury  that  this  action  was  brought  upon  a 
verbal  contract.  The  appellant  admits  that 
it  was  brought  upon  a  verbal  contract,  and 
it  was  tried  upon  the  theory  that  it  was 
based  upon  an  express  contract.  We  do  not 
lose  sight  of  tbe  fact  that  there  was  a  third 
canse  of  action  stated  in  the  complaint  and 
tried  in  this  action,  but  that  was  in  regard 
to  a  small  sum  of  money  that  had  been  trans- 
ferred from  one  account  to  another.  While 
the  court  did  not  sustain,  in  terms,  appellant's 
motion  to  compel  tbe  respondents  to  elect, 
it  did  that  in  effect,  by  confining  the  trial  to 
the  first  and  third  causes  of  action  stated  in 
the  complaint. 

Assigned  errors  3.  4,  8,  9,  11.  14,  !.">,  17,  18, 
and  20  will  be  considered  together.  They  are 
in  regard  to  the  action  of  the  court  in  permit- 
ting certain  witnesses  for  the  respondent  to 
testify  as  to  the  dUHculty  and  reasonable 
value  of'  the  work  performed  by  them.  In  re- 
sponse to  such  questions  as:  "How  many 
men  did  It  require  to  break  the  soil  which 
you  have  described?"  "What  effect,  if  any, 
did  the  ground  which  you  have  described 
have  upon  thb  horses  and  teams  which  you 
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used?"  "How  was  the  plow  manned  and  op- 
erated?"—and  questions  of  similar  import. 
It  is  contended  that  those  questions  were  Im- 
proper, the  question  being  not  the  reasonable 
value  of  the  services  performed,  but  the  con- 
tract price  thereof.  It  was  in  dispute  wheth- 
er the  respondents  were  to  receive  9%  or  10 
cents  per  cubic  yard  for  the  dirt  work,  and 
also  as  to  the  classiflcation  of  the  work  done. 
Respondents  claimed  that  all  work  done  by 
them  that  required  more  than  six  horses  to 
break  the  ground  was  to  be  classified  as 
loose  rock  work,  and  It  was  under  that  claim 
that  the  court  permitted  that  evidence  to  be 
introduced  that  that  material  was  the  same 
as  that  in  the  south  end  of  the  side  track  at 
Dell  Station,  and  should  be  classified  as  loose 
rock  worii,  under  that  contract;  there  being 
a  diflference  of  15  cents  per  cubic  yard,  at 
least,  between  dirt  work  and  loose  rock  work, 
and  a  dispute  between  the  parties  as  to 
whether  the  work  referred  to  should  be  class- 
ed as  loose  rock  work  or  dirt  work.  We 
think  It  was  proper  for  the  court  to  admit 
evidence  of  real  value  of  that  class  of  work 
under  the  facts  of  this  case.  It  was  held  In 
Richardson  v.  McGoldrick  (Mich.)  5  N.  W. 
672,  that  where.  In  an  action  for  services, 
both  parties  testified  to  an  express  contract, 
but  differed  as  to  the  amount  to  be  paid, 
evidence  as  to  the  value  of  such  services  was 
properly  allowed.  And  In  Misner  t.  Darling 
(Mich.)  7  N.  W.  77,  which  was  a  case  where 
the  contract  price  for  sawing  lumber  was  in 
dispute— one  party  testifying  that  It  was  to 
be  |4  per  M,  and  the  other  that  it  was  to  be 
$3.60— as  bearing  upon  the  probabilities  that 
he  was  correct,  rather  than  the  plaintiff,  the 
defendant  offered  to  show  what  the  sawing 
of  the  lumber  was  fairly  worth,  but  the  offer 
was  ruled  out  The  appellate  court  held  that 
such  evidence  was  admissible.  In  Valley 
Lumber  Company  v.  Smith  (Wis.)  37  N.  W. 
412,  6  Am.  St.  Rep.  216,  It  was  held  that 
where  the  evidence  adduced  on  both  sides  is 
in  direct  conflict,  and  pretty  evenly  balanced 
as  to  the  contract  price,  evidence  that  the 
cost  of  performance  was  greatly  in  excess 
or  greatly  below  such  contract  price  might 
afford  some  reasonable  ground  for  believing 
that  the  contract  was  for  the  price  nearest 
the  cost.  Campau  v.  Moran,  31  Mich.  280; 
Kirk  V.  Wolf  Mfg.  Co.  (111.)  8  N.  B.  815; 
Allison  V.  Horning,  22  Ohio  St.  138.  We 
think  the  evidence  objected  to  was  properly 
admitted. 

Counsel  for  appellant  discusses  assign- 
ments 5,  7,  12,  13,  16,  19,  20,  21,  and  22  to- 
gether. Those  assignments  refer  to  the  testi- 
mony of  certain  witnesses,  and  the  following 
question  will  Indicate  the  kind  of  evidence 
referred  to:  "What  per  cent,  of  the  work 
performed  by  plaintiffs  under  their  contract 
was  similar  in  character  to  the  work  done 
upon  the  south  end  of  the  Dell  side  track?" 
It  is  contended  that  that  question  and  others 
of  similar  import  were  asked  of  plalntlfC's 


witnesses,  and  were  objected  to  on  the  part 
of  the  appellant  on  the  ground  that  said 
questions  were  immaterial,  and  were  not 
embraced  in  any  issue  presented  by  the  com- 
plaint. Since  we  have  above  held  that  the 
allegatiouB  of  the  complaint  were  sufficient 
to  put  in  issue  the  fact  whether  any  of  the 
work  performed  by  respondents  was  of  a 
similar  character  to  the  work  done  on  the 
south  end  of  the  side  track  at  Dell  Station, 
that  disposes  of  the  question  here  involved. 
The  court  having  held  that  that  fact  was  put 
In  issue,  it  was  proper  to  admit  evidence  to 
show  the  amount  of  work  done  by  the  re- 
spondents of  similar  character  to  the  work 
done  on  south  end  of  said  side  track.  Uador 
the  provisions  of  section  4225,  Rev.  Si.  18S7, 
no  variance  between  the  allegations  and  the 
proof  Is  deemed  to  be  material  unless  it  had 
actually  misled  the  adverse  party  to  his  prej- 
udice in  malutaining  his  action  or  defense 
upon  the  merits.  If  the  allegations  of  the 
complaint  were  defective  or  uncertain  on  the 
point  referred  to,  tht  denials  and  avermentn 
of  the  answer  on  that  point  are  amply  suf- 
ficient to  put  that  question  in  issue,  and 
show  that  the  appellant  was  not  misled  In 
making  its  defense. 

Under  the  fifth  head,  five  assignments  are 
discussed,  and  r^er  to  certain  evidence  ex- 
cluded by  the  court    It  appears  that  there 
was  a  slight  discrepancy  between  some  of 
the  monthly  estlmatee  and  the  final  estimates 
as  to  the  number  of  cubic  yards  of  loose  rock 
work,  and  counsel  for  appellant  desired  to 
have  their  witnesses  explain  such  discrep- 
ancy, and  several  questions  were  asked  of 
witness  Krebs  for  that  purpose.     Such  evi- 
dence was  objected  to  by  counsel  for   re- 
spondents.   The  witness  was  not  permitted 
to  answer  those  questions.    The  court  should 
have  permitted  the  witness  to  explain  that 
discrepancy.    However,  it  appears  from  the 
record  that  the  witness  Greien,  on  behalf  of 
the  appellant,   testified   that   he   gave    the 
monthly  estimates  of  the  work  being  done, 
and   stated:    "Monthly   estimates   were    ar- 
rived at  by  going  over  the  work  and  estimat- 
ing what  had  been  done.    These  estimates 
are  not  accurate,  and  are  liable  to  be  cor- 
rected on  the  final  estimates."    This  was  an 
explanation    of    the    variance    between    tJhe 
monthly  estimates  and  the  final  estimates, 
and  clearly  stated  to  the  Jury  that  the  month- 
ly estimates  were  not  accurate— only  approxi- 
mate—and subject -to  correction  by  the  final 
estimate.    While  we  think  the  court  should 
have  permitted  witness  Kreba  to  explain  the 
variance  between  those  estimates,  we  do  not 
think  it  was  reversible  error  not  to  permit 
him  to  do  so,  as  such  discrepancies  were  ex- 
plained by  another  witness  on  behalf  of  the 
appellant. 

We  have  examined  the  assignments  of  er- 
ror In  regard  to  certain  Instructions  given 
by  the  court,  and  we  think  they  state  the  law 
as  applied  to  the  evidence  and  theory  of  the 
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case  upon  -which  it  was  tried,  and  conclude, 
on  a  roTiew  of  the  entire  evldehce,  that  the 
Terdlct  Is  sustained  by  it 

The  Judgment  of  the  trial  court  Is  affirmed, 
with  costs  in  favor  of  the  respondents. 

STOCKSLAGER  and  AILSHIE,  tl.,  con- 
cur. 


nOIXISTEB  ▼,  STATE  et  al.  ^ 

(Supreme  Court  of  Idaho.     Feb.  18,  1004.) 

CONDEMNATION  PROCKEDINGS— DBSCBIPTIO.N  Ot 

PREMISES— UNCEBTAINTY     OF     COMPLAINI— 

UNCEBTAINTr  WAIVED  BY  DEFAULT. 

1.  In  a  condemnation  proceeding  the  nllesa- 
tlons  of  the  complaint  must  be  in  substantial 
compliance  with  the  requirements  of  section 
521 U,  Kev.  St.  1887. 

2.  Held,  further,  that  in  ascertaining  whether 
or  not  such  requirements  have  been  siibstantial- 
ly  met  by  the  pleader,  the  same  rules,  methods, 
and  manner  of  inquiry  applicable  in  consider- 
ing the  sufficiency  of  any  other  pleading  will 
be  followed. 

3.  It  is  only  where  there  is  a  failure  to  make 
a  necessary  or  material  allegation  in  the  com- 
plaint that  a  defendant  is  justified  in  suffering 
a  default  and  raising  its  insufficiency  upon  ap- 
peal ;  but  where  the  allegation  has  been  made, 
and  he  desires  to  attaclc  it  for  uncertainty  or 
ambiguity  or  the  manner  of  making  the  allega- 
tion or  language  thereof,  he  must  do  so  by  a 
proper  demuner. 

4.  By  default  a  defendant  admits  all  the  al- 
legations of  the  complaint.  He  thereby  admits 
equally  the  facts  shown  by  a  map  annexed  to 
and  made  a  part  of  the  complaint  by  reference 
as  well  as  the  allegations  found  in  the  respective 
paragraph's  of'  the  comprint. 

Snllivan,  C.  J.,  dissenting; 
(Syliabns  by  the  Court.) 

Appeal  from  District  Court,  Lincoln  Coun- 
ty; KIrtland  L  Perky,  judge. 

Condemnation  proceedings  by  H.  L.  Hol- 
lister  against  thestate  of  Idaho,  'W.  A.Clark, 
and  others.  From  a  Judgment  by  default 
against  defendant  Clark-  and  certain  other 
defendants,  Clark  appeals.    Modified. 

N.  M.  Suick  and  Sul^van  &  Sullivan,  for 
appellant    S.  H.  Hays,  'for  respondent. 

AILSHIE,  J.  This  Is  an  a^eal  by  the  de- 
fendant Vf.  A.  Clark' from  a  Jllidgment  made, 
and  entered  on  the  4th  day  of  Jnne,  1002,  in 
an  action  wherein  H.  L.  Hollister  was  plnln- 
tlll  and  the  state  of  Idaho  and  'W.  A.  Clark 
and  others  -were  defendants..'  From  the  Judg- 
ment in  that  case  and  in  another  case  the 
state  of  Idaho  appealed  to  this  court  (Hol- 
lister T.  State,  71  Pac.  641),  and  the  Judg- 
ments of  the  tcwer  court  were  affirmed*  The 
appellant  Clark  allowed  Judgment  by  de- 
fault to  be  entered  against  him,  and  this  ap- 
peal is  from  snch  Judgment,  and  brings  up 
the  Judgment  roll  for  our  consideration. 

That  portion  of  the  Judgment  of  wUjch  the 
appellant  here  complains  is  as  fdllo-ws: 
"And  that  plaintiff  be,  and  he  is  hereby,"  per- 
mitted to  build  dams  as  shown  on  Exhibit 
A,  attached  to  the  complamt,  a  duplicate 


whereof  Is  attached  to  this  Judgment,  and 
hereby  referred  to  and  made  a  part  hereof; 
and  also  to  remove  rockA  from. the  bed  of 
Snake  river  at  a  point  marked  'Rapids  to  be 
Blown  Out'  on  said  Exhibit  A."  Couus^  for 
appellant  contend  that  the  allegations  of  the 
complaint  were  not  sufficient  to  authorize 
the  entry  of  this  portion  of  the  Judgment. 
In  order  to  fully  Illustrate  the  position  tak- 
en by  the  respective  parties  to  this  ai>peul. 
It  will  be  necessary  to  set  forth  the  greater 
portion  of  the  complaint,  together  with  an 
exhibit  attached  thereto  and  by  reference 
made  a  part  thereof.  All  the  allegations  con- 
tained in  the  complaint  which  in  any  way 
refer  to  the  lands  and  premises  to  be  con- 
demned and  sought  to  be  taken  by  the  plain- 
tiffs are  contained  in  paragi-aphs  3,  4,  5,  and 
7  and  Exhibit  A  of  plaintiff's  complaint,  and 
they  are  each  respectively  as  follows: 

"(3)  That  the  premises  hereinafter  describ- 
ed and  sought  to  be  taken  for  public  use  are 
claimed  by  the  state  of  Idaho,  and  by  said 
State  Board  of  Land  Commissioners  and  the 
members  thereof,  as  a  portion  of  section  thir- 
ty-six, township  seventeen  east,  of  range  nine 
south  of  Boise  meridian.  That  said  section 
thirty-six  was  included  in  and  is  a  portion  of 
the  lands  granted  to  the  state  of  Idaho  by 
the  act  of  Congress  of  July  3,  1890  [26  Stat. 
215,  c.  6S6].  That  plaintiff  is  informed  and 
belie'^es,  attd  therefore  alleges,  that  the  lands 
hereinafter  described  and  sought  to  be  taken 
for  public  use  are  within  the  limits  of,  and 
are  a  portion  of,  said  section  thirty-six,  and 
that  said  state  of  Idaho  Is  the  owner  thereof. 

•'(4(  That- the  defendants,  W.  A.  Clark, 
Mrs.  Dewey  (a  widow),  E.  L.  Stone,  and  I. 
A:  Creighton,  claim  to  be  the  owners. of  said 
lands  hereinafter  described  and  sought  to  be 
•  taken  for  public  use,' but  plaintiff  alleges 
that  said  defendants  are  not  the  owners 
thereof,  and  have  no  right  thereto. 

"(5)  That  the  premises  souifht  to  be  taken 
for  public  nse  are  situate  fn  Lincolh  county, 
state  of  Idaho,  and«re  bounded  and 'describ- 
ed as  follows,  to  wit:  CoinmenclnJ;  at  a 
point  north,'  twelve  degrees  fifteen  minutes 
west,'  from  the  southeast  comer  of  section 
36,  Tp.  0  south,  of  range  17  east  Boise 
.  meridian,  1,847  feet  running  thence  north, 
twelve  degrees  fifteen  minutes  west,  one 
hundred  and  ninety-one  and  one-half  feet; 
thence  south,  sixty-three  degrees  and  forty- 
eight  minutes  east,  two  hundred  fifty-two 
feet,  to  Snake  river;  thence  south,  thirty- 
two  degrees  thirty-six  minutes  west,  along 
the  river,  seventy  and  two-tenths  feet;  thence 
south,  fifteen  degrees  west,  along  the  river, 
fifty  feet;  thence  south,  twenty-three  de- 
grees forty-five  minutes  east,  along  the  riv- 
er, fifty  feet;  thence  north,  sixty-three  de- 
grees and  forty-eight  minutes  west,  one  hun- 
dred and  seventy-five  feet  to  the  place  of 
beginning— as  more  fully  shown  on  the  plat 
of  said  premises  hereto  attached  and  marked 
*£3xhlblt  A,'  and  made  a  part  hereof. 
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"Tbat  plaintiff  also  desires  and  proposes 
to  construct  tbe  dams  shown  on  said  plat 
EMilblt  A,  and  to  remove  the  rocks  from 
Snake  river  at  tbe  point  Indicated  thereon." 

"<7)  That  the  lands  sought  to  be  taken  for 
public  use  are  situated  In  the  Immediate 
vicinity  of  Shoshone  Falls,  on  Snake  river, 
as  shown  on  Exhibit  A.  That  It  is  tbe  pur- 
pose and  object  of  plaintiff  to  utilize  the  wa- 
ters of  Snake  river  for  the  purpose  of  cre- 
ating and  manufacturing  electricity  for  pub- 
lic use,  as  hereinbefore  set  forth.  Tbat  said 
lands  sought  to  be  condemned  are  neces- 
sary for  use  In  diverting  the  waters  of  said 
Snake  river  and  In  constructing  tunnels, 
canals,  and  conduits  from  said  river  to  tbe 
buildings  and  structures  used  in  creating 
and  manufacturing  electricity.  That  it  is 
also  necessary  to  place  the  dams  In  said 
Snake  river  as  designated  on  Exhibit  A,  and 
to  remove  tbe  rocks  from  said  river  at  the 
point  thereon  designated.  That  it  is  tbe 
purpose  and  object  of  plaintiff  to  divert  the 
waters  of  said  Snake  river  by  removing 
rocks  therefrom  and  placing  dams  therein, 
and  by  constructing  a  tunnel  ten  feet  high 
and  ten  feet  wide,  as  designated  on  Exhibit 
A,  and  by  means  of  pipes  and  conduits  there- 
from to  tbe  power  house  of  plaintiff,  to  be 
located  as  shown  on  said  Exhibit  A,  and  to 
equip  said  power  house  with  such  machinery 
and  appliances  as  may  be  necessary  to  cre- 
ate or  manufacture  electricity  for  the  pur- 
poses hereinbefore  set  forth.  Tbat  defend- 
ants have  refused  to  grant  plaintiff  tbe  use 
of  the  premises  sought  to  be  taken." 

Tbe  complaint  closes  with  a  prayer  tbat 
the  premises  described  therein  and  also  indi- 
cated on  Exhibit  A  be  condemned  to  a  public 
use,  and  that  the  damages  therefor  be  as- 
sessed, etc.    There  is  no  question  raised  ia 


this  appeal  as  to  any  of  the  premises  either 
described  in  the  complaint  or  shown  on  tbe 
map  which  are  situated  In  section  36,  but  It 
is  contended  that  the  description,  both  as  set 
forth  in  the  respective  paragraphs  of  the  com- 
plaint and  shown  on  tbe  map,  confine  tbe 
plaintiff's  right  of  recovery  exclusively  to 
the  lands  situated  within  section  36;  and 
that,  although  the  map  shows  certain  dams 
to  be  constructed  In  the  bed  of  Snake  river 
across  the  township  line,  and  beyond  the 
limit  of  section  36,  the  court  was  without 
Jurisdiction  as  against  a  defaulting  defend- 
ant to  enter  a  decree  covering  tbe  dams 
shown  by  the  map.  As  will  be  seen  from  an 
examination  of  this  map.  It  is  drawn  to  a 
scale  representing  40  feet  to  the  inch,  as 
shown  by  It  It  is  also  drawn  to  a  north 
and  south  line  as  shown  thereon,  thus  giv- 
ing not  only  the  scale,  but  the  angle,  to  which 
the  map  Is  drawn.  While  the  bearing  of  each 
line  Is  not  marked  on  the  map,  nor  is  the 
length  of  the  lines  marked  thereon,  it  Is  a 
simple  matter  for  a  practical  surveyor  or  en- 
gineer to  take  this  map,  and  ascertain  there- 
from both  the  length  and  bearing  of  each 
line,  as  shown  on  the  exhibit.  Every  line 
and  point  designated  upon  this  map  ia  capa- 
ble of  being  definitely  and  certainly  ascer- 
tained, and  we  mast  therefore  conclude  that 
the  description  and  location  of  the  premises 
as  found  upon  this  map  falls  within  the  max- 
im, "Id  certum  est  quod  c«:tum  reddl  po- 
test" 

Tbe  most  serlons  contention  made  by  ap- 
pellant is  based  upon  tbe  all^atlons  of  para- 
graph 3,  wherein  tbe  plaintiff  alleges  that 
the  premises  sought  to  be  condemned  are 
located  In  section  36,  and  tbat,  therefore,  the 
allegations  of  tbe  complaint  as  fonnd  in  these 
respective  paragraphs  are  at  variance  and  in 
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conflict  with  the  description  fonnd  upon  the 
map,  and  that  the  description  Is  therefore  so 
uncertain  as  to  amount  to  no  description  at 
all.  We  cannot  agree  with  this  contention. 
Uncertainty  and  ambiguity  in  a  pleading  can 
only  be  taken  advantage  of  upon  demurrer. 
It  is  only  where  there  is  a  total  lack  of  a 
necessary  or  material  allegation  that  the  de- 
fendant is  Justified  in  suffering  a  defhult  and 
raising  its  insufficiency  upon  appeal,  but 
where  the  allegation  has  been  made,  and  be 
attacks  It  upon  Its  uncertainty  or  ambiguity, 
or  the  manner  of  making  the  allegation  or 
language  thereof,  he  must  do  so  by  proper 
demurrer.  In  Bates  v.  Babcock,  &3  Cal.  482, 
30  Pac.  605,  1«  L.  R.  A.  745,  29  Am.  St.  Rep. 
133,  the  Supreme  Court  of  California,  in  pass- 
ing upon  a  question  of  this  character,  said: 
"It  Is  only  where  there  Is  in  the  complaint 
an  entb-e  absence  of  averment  of  a  fact  es- 
sential to  a  recovery,  ao  that  no  evidence  of 
that  fact  could  be  received  at  the  trial,  that 
a  Judgment  In  favor  of  tho  plaintiff  cannot 
be  sustained;  but.  If  the  objection  be  merely 
that  such  fact  Is  defectively  alleged,  evidence 
received  under  such  averment  if  safflclent, 
will  sustain  the  Judgment.  While  the  com- 
plaint in  the  present  case  Is  not  entirely  free 
from  criticism,  and  might  have  been  made 
more  certain  and  precise  in  some  of  Its  aver- 
ments, yet  we  think  that  it  contains  a  snflB- 
dent  statement  of  facts  to  Justify  the  court 
In  receiving  evidence  thereof."  The  Supreme 
Oonrt  of  California  announced  the  same  doc- 
trine In  San  Francisco  v.  Pennie,  03  Cal.  468, 
29  Pac.  66,  Schluter  v.  Harvey,  66  Cal.  158, 
3  Pac.  659,  and  Garner  v.  Marshall,  9  Cal. 
269.  The  foregoing  authorities  are  all  dted 
with  approval  in  San  Joaquin  Lumber  Com- 
pany V.  Welton,  115  Cal.  1,  46  Pac.  786,  1067, 
where  the  court  holds  that  this  rale  la  clearly 
applicable  to  a  defaulting  defendant;  saying: 
"The  line  of  distinction  between  an  uncer- 
tain or  defective  averment  of  a  material  fact 
and  a  total  want  of  sncb  averment  is  well 
defined  by  the  anthoritles,  especially  In  this 
state;  and  It  has  been  uniformly  held  that, 
if  the  defect  In  the  averment  be  merely  that 
of  uncertainty.  It  will  be  waived  by  failure 
to  demur  especially  on  the  ground  of  nn- 
certainty.  and,  of  course,  by  default"  See, 
also,  Pudlckar  v.  Bast  Riverside  I.  Dlst,  109 
Cal.  34,  41  Pac.  1024.  This  coart,  In  Anl- 
bach  V.  Dahler,  4  Idaho,  651,  48  Pac.  322, 
said:  "If  the  complaint  was  ambiguous,  un- 
intelligible, or  uncertain,  the  defendant 
should  have  demurred  on  those  grounds. 
Having  tailed  to  do  that,  he  waived  all  right 
that  be  may  have  had  on  those  grounds." 

But  we  are  told  that  section  5216.  Rer. 
St  1887.  is  mandatory  In  its  terms,  and  spe- 
cial reliance  seems  to  be  placed  on  the  pro- 
visions of  snbdlvlsions  2  and  5  thereof.  This 
section  of  the  statute  provides  what  a  com- 
plaint In  condemnation  proceedings  must  con- 
tain, and  the  subdivisions  cited  as  applica- 
ble in  this  case  are  as  follows:    "(2)  The 


names  of  all  owners  and  claimants  of  the 
property  if  known,  or  a  statement  that  they 
ore  unknown,  who  must  be  styled  defend- 
ants." "(6)  A  description  of  each  piece  of 
land  sought  to  be  taken,  and  whether  the 
same  includes  the  whole  or  only  a  part  of 
an  entire  parcel  or  tract.  All  parcels  lying 
In  the  county,  and  required  for  the  same  pub- 
lic use,  may  be  included  In  the  same  or  sep- 
arate proceedings,  at  the  option  of  the  plain- 
tiff, but  the  court  may  consolidate  or  sepa- 
rate them,  to  suit  the  convenience  of  parties." 
A  complaint  In  such  cases  must  be  in  sub- 
stantial compliance  with  the  terms  of  these 
statutory  requirements,  but  In  ascertaining 
whether  or  not  such  requirements  have  been 
substantially  met  by  the  pleader  we  apply 
the  same  rules  and  follow  the  same  raothods 
and  manner  of  Inquiry  applicable  In  the  con- 
sideration of  the  sufficiency  of  any  other 
pleading.  Applying  those  rules  and  princi- 
ples, we  therefore  cmiclude  that  this  com- 
plaint could  not  have  withstood  the  assault 
of  a  special  demurrer  upon  the  grounds  urged 
by  appellant  here,  but,  appellant  having  al- 
lowed Judgment  to  pass  by  default,  and  there- 
by admitting  all  the  allegations  of  the  com- 
plaint to  be  true,  he  cannot  be  heard  to  urge 
this  nncertahity  for  the  first  time  in  this 
court  By  his  default  be  admitted  the  de- 
scription contained  upon  the  maj^  .and  the 
allegation  that  he  owned  no  Interest  In  the 
properties  described  on  such  map  as  fully 
and  completely  as  he  admitted  the  allega- 
tions of  the  respective  paragraphs  contained 
In  the  complaint  6  Bncy.  P.  &  P.  115.  and 
cases  there  cited. 

Considerable  argument  has  been  made 
upon  this  appeal  as  to  whether  or  not  the 
Snake  river  is  a  navigable  stream,  and  wheth- 
er the  court  will  take  Judicial  notice  of  such 
fact,  or  if  the  same  must  be  alleged  and 
proven  in  the  same  manner  as  any  other  fkct 
In  the  ease.  And  following  this  argument 
the  question  has  also  arisen  as  to  where  the 
titie  to  the  bed  of  the  stream  rests,  In  case 
it  should  be  held  that  the  Snake  river  Is  a 
navigable  stream.  These  are  questions  of 
very  serious  import  and  concerning  which 
the  plaintiff  may  hereafter  be  called  upon  to 
meet;  but  they  do  not  properly  arise  upon 
this  appeal,  and  we  therefore  express  no  opin- 
ion concerning  them.  Suffice  It  to  say  that. 
If  It  should  be  conceded  that  the  Snake  river 
is  a  navigable  stream,  and  that  the  title  to 
the  bed  thereof  Is  In  the  state,  that  fact 
could  not  concern  the  appellant  and  be  could 
not  be  heard  to  complain  of  the  same  here. 

For  the  foregoing  reasons,  the  Judgment 
la  affirmed,  with  costs  to  respondent 

STOCKSLAOBR,  J.,  concurs.  SULLI- 
VAN, O.  J.,  dissents. 

SULLIVAN,  C.  J.  (dissenting).  I  am  un- 
able to  concur  with  my  associates  in  the  con- 
duloo  reached  In  this  case.    X  am  unable 
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to  find  ah7  allegation  whatever  In'  tbe  com- 
plaint wbere  section  SI,  Tp.  10  Bouth,  of 
range  17  east  of  Boise  meridian, .  is  mention- 
ed. It  is  on  tbat  section  tbat  tbe  court,  by 
its  judgment,  grants  tbe  right  to  constrotit 
dams  and  remove  rocks.  In  paragraph  3  of 
the  complaint,  as  quoted  In  tbe  opinion  of  my 
associates,  section  36  is  mentioned  three 
times,  and  it  is  mentioned  the  last  time 
therein  as  follows:  "Tbat  plaintiff  is  inform- 
ed and  believes,  and  therefore  alleges,  tbat 
tbe  lands  hereinafter  described  and  sought 
to  be  taken  for  public  use  are  within  the 
limits  of  and  are  a  portion  of  said  section 
tblrty-slx,  and  tbiat  said  state  of  Idaho  Is  the 
owner  thereof."  Could  language  be  plainer? 
We  think  not.  It  la  there  alleged  "that  the 
lands  hereinafter  described  and  sought  to  be 
taken  for  a  public  use  are  within  the  limits 
of  and  are  a  portion  of  said  section  thlrty-sLz, 
and  that  the  state  of  Idaho  is  the  owner 
thereof."  There  is  no  mention  there  of  sec- 
tion 81.  Paragraph  5  of  the  complaint  con- 
tains the  following  allegation,  to  wit:  "That 
the  premises  sought  to  be  taken  for  public 
use  are  situate  in  Lincoln  county,  state  of 
Idaho,  and  are  bounded  and  described  as  fol- 
lows, to  wit."  Then  follows  a  description  by 
metes  and  bounds  of  a  tract  of-  land  in  said 
section  36  containing  .67  of  an  acre,  and  aft- 
er the  description  it  is  alleged  as  follows: 
"As  more  fully  shown  on  tbe  plat  of  said 
premises  hereto  attached  and  marked  'Bx- 
hibit  A,'  and  made  a  part  hereof."  It  Is 
there  alleged  "that  the  premises  sougbt  to 
be  taken  for  a  public  use  are  situate  in  Lin- 
coln county,  state  of  Idaho,  and  iMiunded  and 
describe  as  follows."  No  other  land  Is 
"bounded  and  fl^scrlbM"  therein  except  land 
situated  In  said  section  86.  It  Is  true  that 
in  a  separate  and  distinct  subparagraph  of 
paid  fifth  paragraph  of  the  complaint,  and 
:ifter  the  particular  description  of  the  land 
as  given  above.  It  is  alleged  as  follow*:  "That 
plaintiff  also  desires  and  proposes  to  con- 
Btrucl  the  dkms  Bbo\^n  on  skid'  plat  Exhibit 
A,  and  to  remove  the  rocks  frdm  Snake  river 
at  the  point  Indicated  thereon."  It  will  be 
observed  from  that  allegation  that  the  re- 
siwndeiit  alleRes  thnt  he  desires  and  proposes 
(o  ronf!triK't  the  dams  shown  on  said  plat 
Kxlilbit  A,  and  remove  rocks  from  Snake 
river  at  the  point  Indicated  thereon.  No  al- 
legation Is  made  tbat  respondent  desires  to 
tnke  for  "a  public  use"  the  land  on  which  said 
ilnms  are  to  be  constructed,  or  from  whence 
■'lo  rocks  are  to  be  removed.  No  description 
is  given  whatever  of  the  amount  or  area 
of  Innd  desired  on  which  to  locate  said  dams 
or  the  area  of  land  from  whence  he  desires 
to  remove  the  rocks.  It  was  just  as  neces- 
sary for  respondent  to  describe  the  area  of 
land  desired  for  the  dams  and  the  area  from 
whence  he  desired  to  remove  the  rocks  as  it 
was  for  him  to  describe  the  •  .67  of  an  acre 
of  land  on  which  he  desired  to  place  his  pow- 
er bouse  or  other  machinery.  But  tbe  ma- 
jority of  the  court  would  have  us  believe  that 


only  a  line  is  needed  on  which  to  build  a 
dam,  I  have  always  understood  that  It  re- 
quired some  width  of  ground,  as  well  as 
length,  on  which  to  erect  a  dam.  Referring 
to  the  sufildency  of  the  description  of  the 
land  on  which  It  was  desired  to  build  dams 
as  it  appears  on  Exhibit  A,  tbe  opinion  of  the 
majority  of  tlie  court  says:  "It  [Exhibit  A] 
is  also  drawn  to  a  north  and  south  line  as 
shown  thereon,  thus  giving  not  only  the 
scale,  but  tbe  angle,  to  which  the  map  is 
drawn.  While  the  bearing  of  each  line  Is 
not  marked  on  the  plat,  nor  Is  the  length  of 
the  lines  marked  thereon,  It  is  a  simple 
matter  for  a  practical  surveyor  or  engineer 
to  take  this  map  and  ascertain  therefrom 
both  the  length  and  bearing  of  each  line 
shown  on  this  exhibit.  Every  line  and  point 
designated  upon  the  map  is  capable  of  be- 
ing definitely  and  certainly  ascertained,  and 
we  must  therefore  conclude  that  the  descrip- 
tion and  location  of  the  premises  as  found 
upon  this  map  falls  within  the  maxim,  'Id 
certum  est  quod  certum  reddi  potest'  "  I 
have  no  fault  to  find  with  that  maxim,  and 
concede  that  the  length  and  bearing  of  each 
line  marked  on  said  map  may  be  definitely 
ascertained  by  a  competent  engineer.  But  I 
de  deny  that  an  engineer,  be  he  ever  so  com- 
petent, can  from  tbat  map  ascertain  bow 
many  square  feet  or  square  yards  or  rods  of 
land  tbe  respondent  desires  to  use  for  tbe 
foundations  of  said  dams. 

Under  tbe  provisions  of  section  6216,  Rev. 
8t  1887,  the  description  of  the  land  sougbt 
to  be  taken  for  a  public  use  must  be  such 
that  the  number  .of  square  feet,  yards,  or 
rods,  or  the  nomber  of  acres,  may  be  as- 
certained therefrom.  Those  dama  are  to  be 
built  near  the  brink  of  Great  Shoshone  Falls, 
where  Immense  volumes  of  water  make  a 
perpendicular  leap  of  about  210  feet,  and 
must  have  broad  and  strong  foundations, 
and'  can  they  be  built  to  withstand  the 
mighty  pressure  thrown  against  them  by  a 
volume  of  -neater  several  feet  de^  and 
about  1,000  feet  in  width  (which  is  tbe  vol- 
ume of  water  passing  there  at  the  higb 
stage  of  said  river)  without  a  broad  founda- 
tion Y  Could  those  dams  be  successfully  built 
on  a  line?  I  think  not.  A  dam  is  now  be- 
ing put  in  said  river  some  20  or  25  miles 
above  said  falls.  Tbe  foundation  thereof  Is, 
I  am  informed,  more  than  350  feet  wide,  and 
said  dam  Is  many  hundred  feet  long.  Now. 
if  we  had  the  length  of  said  dam,  could 
we  ascertain  from  that  the  area  of  land 
covered  by  that  dam?  I  think  not.  Both  In 
the  findings  of  fact  and  Judgment  the  court 
refers  to  the  land  on  which  dams  are  to  be 
erected,  but  nowhere  is  the  amount  of  land 
mentioned,  nor  a  description  thereof  given. 
In  all  probability  no  two  engineers  would 
agree  on  the  amount  of  land  required  for  said 
dams.  Even  if  they  did,  the  complaint  must 
contain  a  description  of  tbe  land  to  be  taken 
for  a  publlo  use. 

As  to  the  uncertainty  of  the  description. 


Digitized  by 


Google 


Idabo) 


HOLLISTER  r.  STAT£. 


343 


There  Is  no  nncertainty  In  regard  to  the. 
TTldtb  said  dams  are  to  be  built,  or  the  area 
of  land  required  for  them,  as  no  allegation 
whatever  of  the  width  of  said  dams  or  of 
the  area  of  land  sought  to  be  condemned  for 
the  foundations  are  contained  in  the  com- 
plaint or  indicated  on  said  Exhibit  A.  So, 
as  I  riew  it,  the  question  of  uncertainty  or 
ambiguity  of  description  does  not  arise  in 
this  case.  There  Is  a  total  lack  of  allega- 
tion, not  a  defective  one,  and  for  that  rea- 
son the  authorities  cited  on  that  point  in 
the  opinion  of  the  majority  hare  no  appli- 
cation whatever.  In  the  opinion  of  the  ma- 
jority It  is  stated  as  follows:  "The  com- 
plaint closes  with  a  prayer  that  the  premis- 
es described  therein  and  also  indicated  on 
Exhibit  A  be  condemned  to  a  public  use," 
etc.  The  prayer  is  as  follows:  "Wherefore 
plaintiff  prays  that  it  be  ordered,  adjudged, 
and  decreed  herein  that  the  premises  de- 
scribed in  paragraph  5  hereof  may  be  taken 
for  public  use,  as  claimed  by  plaintiff."  (It 
will  t>e  observed  from  a  reading  of  said  para- 
graph 5  that  the  only  premises  described 
therein  is  .67  of  an  acre,  and  it  is  described 
by  metes  and  bounds,  and  is  In  said  section 
36.)  Following  the  last  word  of  the  prayer 
above  quoted,  to  wit,  the  word  "plaintiff," 
is  a  semicolon,  and  after  that  the  prayer  is 
as  follows,  to  wit:  "That  plaintiff  may 
place  dams  as  Indicated  on  Bzhiblt  A,  and 
may  remove  the  rocks  from  said  Snake  river 
as  indicated  thereon ;  that  the  damages  for 
the  taking  of  property  herein  be  assessed; 
that  the  conflicting  claims  of  defendants  here- 
in be  determined ;  and  plaintiff  prays  for  all 
proper  relief."  It  Is  dear  to  me  from  the 
language  used  there  that  the  only  land  sought 
to  be  taken  for  a  public  use  under  the  alle- 
gations and  prayer  of  the  complaint  Is  the 
.67  of  an  acre  In  said  section  36.  It  Is 
significant  that  wherever  the  "dams"  are  re- 
ferred to  in  the  complaint  it  Is  alleged  that 
plaintiff  also  "desires  and  proposes"  to  con- 
struct dams  as  shown  on  said  plat,  and  re- 
DMve  rocks  as  shown  thereon,  giving  no 
description  of  the  area  of  land  desired  for 
that  purpose,  and  does  not  state  that  he  de- 
sires such  land  for  a  public  use.  The  verdict 
of  the  jury  clearly  shows  that  In  assessing 
the  value  of  the  area  of  land  to  be  taken  for 
a  public  use  all  the  land  assessed  by  them 
was  in  said  section  36. 

Tlie  third  and  other  finding  of  facts  made 
by  the  court  clearly  indicate  that  there  were 
three  parcels  of  land  referred  to,  and  only 
one  of  the  three  were  sought  to  be  taken 
for  a  public  use.  The  third  finding  of  fact 
is  as  follows:  "That  defendant  [here  naming 
them]  have  no  right,  title,  or  Interest  In  the 
premises  sought  to  be  taken  for  a  public  use," 
(here  follows  a  comma),  and  the  finding  then 
proceeds,  "in  the  land  on  which  the  dams 
are  sought  to  be  placed  or  in  the  land  at  the 
point  where  the  rocks  are  to  be  removed  from 
the  bed  of  the  river,"  etc.  If,  by  the  allega- 
tions of  the  complaint,  all  of  said  land  was 


sought  to  be  taken  for  a  public  use,  why 
was  it  necessary  to  refer  to  the  lands  on 
which  It  was  proposed  to  place  the  dams  and 
from  which  the  rocks  were  to  be  removed 
separately  ahd  distinctly  from  those  lands  to 
be  taken  for  a  public  use,  as  the  first  sen- 
tence of  that  finding  declares  "that  the  de- 
fendants have  no  right,  title,  or  interest  iu 
the  premises  sought  to  be  taken  for  a  public 
use."  I  ask,  why  follow  that  with  the  sen- 
tence "nor  in  the  lands  on  which  the  dams 
are  to  be  placed  or  from  whence  the  rocks 
are  to  be  removed,"  if  it  was  intended  to 
take  that  for  a  public  use?  The  Judgment 
itself  clearly  indicates  to  me  that  it  was  only 
intended  to  condemn  for  a  public  use  the 
.67  of  an  acre  of  land  In  said  section  36. 
After  the  formal  part  of  the  judgment,  it 
proceeds  as  follows:  "It  Is  therefore  order- 
ed, adjudged,  and  decreed  that  plaintiff,  U. 
li.  HoUister,  is  entitled  to  take  for  a  pub- 
lic use,  as  specified  in  the  complaint  herein, 
the  following  bounded  and  described  prem- 
ises, situate  in  Lincoln  county,  state  of  Idaho, 
to  wit"  Here  follows  a  description  by 
metes  and  bounds  of  the  said  i.67  of  an  acre 
of  land  In  said  section  36.  After  that  de- 
scription, and  in  a  subparagrafdi.  Is  the  fol- 
lowing, to  wit:  "And  that  plaintiff  be,  and. 
he  is  hereby,  permitted  to  build  dams  as 
shown  on  Xixhibit  A  attached  to  the  complaint, 
a  duplicate  whereof  is  attached  to  this  judg- 
ment and  hereby  referred  to,  and  made  a 
part  hereof,  and  also  to  remove  rocks  from 
the  bed  of  Snake  river  at  the  point  marked 
'Rapids  to  be  Blown  Out,'  on  said  Bzhiblt 
A."  If  It  were  Intended  to  condemn,  for  a 
public  use  suflScient  area  of  land  on  which 
to  place  said  dams,  why  did  the  court  use 
the  language  last  above  quoted,  to  wit:  "He. 
is  hereby  permitted  to  build  dams  as  shown 
on  Exhibit  A,"  Instead  of  the  language  used 
In  condemning  the  .67  acres,  to  wit,  "that  the 
plaintiff  is  entitled  to  take  for  a  public  use" 
the  land  "bounded  and  described,"  etc.,  and 
then  boimd  and  describe  it?  The  three  dis- 
tinctions referred  to  have  been  carried  all 
through  the  pleadings,  finding  of  facts,  and 
judgment,  to  wit,  the  .67  of  an  acre  in  section 
36  was  to  be  taken  for  a  public  use,  con- 
demned, and  the  other  land  referred  to  as 
that  on  which  plaintiff  "desires  and  proposes" 
to  build  dams,  and  the  land  or  bed  of  the 
river  from  which  rocks  are  to  be  removed. 
The  judgment,  as  I  view  It,  only  autboriaes 
the  taking  for  a  public  use  the  land  descril)ed 
as  being  In  section  36,  and  a  permission  to 
build  dams  on  and  remove  rocks  from  por- 
tions of  section  31,  without  describing  the 
amount  of  land  on  which  a  desire  was  ex- 
pressed to  build  dams  and  from  which  re- 
spondent desired  to  remove  rocks. 
•  Section  6211,  Rev.  St  1887.  contains  a  clas- 
sification of  the  estates  and  rights  in  lands 
subject  to  be  taken  for  a  public  use.  Tlie 
first  subdivision  Is  as  follows:  "(1)  A  fee 
simple,  when  taken  for  public  buildings  or 
public  grounds,  or  for  permanent  buildings, 
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for  reserrotra  and  dama  and  permanent 
flooding  occasioned  tbereby,  or  for  an  out- 
let for  a  flow,  or  a  place  for  tbe  deposit  of 
debris  or  tailings  of  a  mine."  That  Bubdiyi- 
slon  provides  that  a  fee-simple  title  iB  taken 
when  lands  are  taken  for  "dams,"  and  on  tbe 
oral  argument  counsel  for  respondent  con- 
tended that  tlie  dams  referred  to  in  the  com- 
plaint were  not  for  the  purposes  of  the  dams 
mentioned  in  said  subdlTislon  of  said  sec- 
tion, thereby  implying,  at  least,  that  the  laud 
or  title  described  for  the  construction  of  said 
dams  was  more  in  the  nature  of  an  ease- 
ment than  a  fee  simple.  And  in  my  view 
of  the  matter  the  complaint  was  drawn  upon 
that  theory,  and  not  upon  the  theory  that  a 
fee-simple  title  was  desired  except  for  the 
said  .67  of  an  acre  of  land  particularly  de- 
scribed in  the  complaint.  A  dam  being  a 
permanent  structure,  a  fee-simple  title  must 
be  taken  to  the  land  on  which  it  is  to  be  lo- 
cated. This  fact  further  emphasizes  the 
construction  tliat  I  have  placed  upon  the  al- 
legations of  said  complaint,  and  the  prayer 
thereof,  and  tbe  finding  of  facts  made  by 
the  court  and  the  judgment. 

Section  5210,  Rev.  St.  1887,  provides  what 
facts  must  be  stated  in  the  complaint  in  a 
proceeding  like  that  at  bar:  (1)  Must  be 
stated  the  name  of  the  one  "In  charge  of  the 
public  use"  as  the  plaintiff.  "(2)  Tbe  names 
ot  all  owners  and  claimants  of  the  property 
if  known,  or  a  statement  that  they  are  un- 
known," and  such  parties  are  to  be  made 
defendants.  "(5)  A  description  of  each  piece 
of  property  sought  to  be  taken,  and  whethei 
tbe  same  Includes  tbe  whole  or  only  a  part 
of  an  entire  tract  or  parcel,"  etc.  It  is  al- 
leged in  the  fourth  paragraph  of  the  com- 
plaint that  appellants  claim  to  be  the  owners 
of  the  lands  thereinafter  described  "and 
sought  to  be  taken  for  a  public  use,"  and 
the  only  description  of  any  land  in  the  com- 
plaint is  that  of  .67  of  an  acre,  situated  in 
section  3C;  and,  of  course,  as  appellants 
claimed  no  land  in  section  36,  they  did  not 
appear.  It  is  nowhere  alleged  that  any  land 
whatever  in  section  31  is  sought  to  be  taken 
for  a  public  use;  and  as  said  appellants  are 
the  owners  of  lands  in  section  81,  and  not 
in  section  36,  they  failed  to  appear,  as  they 
had  a  right  to  do.  It  is  not  alleged  in  said 
complaint  that  appellants  are  the  owners  of 
section  31,  or  that  tbe  names  of  the  owners 
are  unknown.  There  is  a  total  absence  of 
allegation  on  that  point.  Tbe  complaint  Is 
fatally  defective  for  that  reason. 

As  to  the  provisions  of  the  fifth  subdivi- 
sion of  said  section,  there  is  no  description 
whatever  of  the  land  sought  to  be  taken  for 
a  public  use  for  dams,  nor  does  tbe  com- 
plaint allege  whether  the  land  desired  to  be 
taken  "includes  the  whole  or  any  part  of  the 
entire  tract."  As  before  shown  herein,  the 
area  of  land  required  for  said  dams  cannot 
be  ascertained  from  Elxhlbit  A,  nor  is  there 
any  allegation  in  said  complaint  that  said 
plat  ia  a  correct  r'at,  or  that  it  is  drawn  on 


a  scale  of  1  intcb  to  40  feet  While  there  is 
a  note  of  that  kind  on  the  map,  is  that  a 
sufflcient  allegation  that  said  map  correctly 
describes  the  lands  sought  to  be  taken  as 
section  31,  and  that  it  is  drawn  on  a  scale  of 
1  inch  to  40  feet?  If  all  such  allegt  tlons  can 
be  supplied  by  an  exhibit,  we  had  as  well 
make  all  material  allegations  by  exhibits, 
and  let  tbe  opposing  party  employ  an  expert 
to  figure  them  out.  The  complaint  Is  totally 
lacking  in  tbe  allegations  referred  to. 

In  regard  to  Snake  river  being  a  nav- 
igable stream.  I  understand  the  doctrine  in 
this  country  is  that  streams  are  navigable 
in  law  which  are  navigable  In  fact,  and  that 
actual  navigability  is  a  question  of  fact.  If 
that  be  true,  and  tbe  question  of  uaviga- 
bility  is  necessarily  an  issue  in  this  case 
(and  it  was  so  treated  by  the  court  in  its 
findings  of  facts),  it  must  be  alleged  in  the 
complaint,  and  it  was  not.  Certain  facts 
(of  which  the  court  may  take  Judicial  notice 
under  the  law),  if  necessary  to  a  recovery 
in  an  action,  must  be  alleged  in  the  com- 
plaint; and  after  making  such  allegations 
tbe  party  making  them  need  not  prove  them, 
but  the  court  will  take  judicial  notice  there- 
of. The  question  arises  whether  Snake  river 
ia  a  navigable  stream  at  the  point  wbere 
said  dams  are  to  be  placed  and  rock  to  be 
removed.  The  said  Exhibit  A  indicates  that 
that  point  is  just  above  the  brink  of  the 
Oreat  Shoshone  Falls,  where  Snake  river  ia 
about  900  feet  wide.  At  said  falls  the  wa- 
ters of  said  stream  have  a  perpendicular 
drop  of  about  210  feet,  and  about  tliree 
miles  above  and  up  the  river  from  them  are 
situated  Twin  Falls,  wbere  the  waters  of 
said  stream  have  a  perpendicular  drop  of 
about  100  feet  Thus  within  about  three  miles 
Snake  riv»  has  a  fall  of  about  370  feet. 
Then  will  it  be  contended  that  that  river  Is 
navigable  at  that  point  or  would  ever  be 
made  so?  I  think  not  If  it  is  not  navig- 
able, the  appellants  own  the  land  in  section 
31  to  the  point  where  the  township  line 
passes  between  said  sections  36  and  31,  and 
tliey  should  have  been  named  as  such  own- 
ers in  the  complaint 

The  facts  above  stated  are  a  part  of  the 
history  of  ttiis  state,  and  are  significant  in 
this  case,  and  for  tliat  reason  I  refer  to 
them. 

It  is  admitted  by  my  associatea  that  this 
complaint  could  not  have  withstood  the  as- 
sault of  a  special  demurrer  and  apply  the 
same  rules  of  construction  as  are  applicable 
to  pleadings  in  ordinary  actions.  I  do  not 
concede  tlte  latter  proposition.  The  statute 
(section  6216)  provides  what  a  complaint  In 
a  proceeding  of  this  kind  must  contain,  and 
unless  it  contains  substantially  every  fact 
required  tbe  court  acquires  no  jurisdiction 
over  a  defaulting  defendant  And  as  the 
complaint  failed  to  state  the  names  of  the 
owners  of  the  land  on  which  it  was  pro- 
posed to  place  dams  and  from  which  rocks 
may  be  removed,  and  failed  to  describe  those 
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lands,  the  court  acquired  no  jurisdiction  over 
the  defanlting  defendants,  and  the  Judgment 
10  far  as  all  land  Is  concerned  In  section  31, 
Is  absolutely  void.  In  Canyon  County  t. 
Toole,  T5  Pac.  600  (decided  by  this  court  at 
this  term,  and  not  yet  officially  reported), 
vbich  was  a  proceeding  to  condemn  land 
for  a  public  road,  this  court  held  that,  where 
the  nonconsentlng  landowner  failed  to  ap- 
pear at  the  hearing,  the  board  of  county 
commissioners  bad  no  Jurisdiction  to  bear 
the  same  unless  the  petition  contained  sub- 
stantially a  statement  of  all  of  the  facts  re- 
quired by  the  statute  in  such  cases.  So,  in 
the  case  at  bar,  as  tbe  statute  declares  what 
facts  must  be  alleged  in  the  complaint,  and 
It  fails  to  contain  them,  tbe  court  acquires 
no  Jurisdiction  of  defaulting  defendants,  and 
in  such  case  a  Judgment  rendered  therein  is 
absolutely  void.  Facts  required,  and  not 
pleaded,  ought  not  to  be  placed  therein  by 
construction. 
The  Judgment  should  be  reversed. 

On  Rehearing. 
(June  17,  1904.) 
STOCKSLAGSJK,  J.  This  cause  was  de- 
cided by  this  court  and  the  opinion  filed  on 
the  18th  day  of  February,  1904.  At  the  same 
time  Chief  Justice  SULLIVAN  filed  a  dis- 
senting opinion.  On  the  8tb  and  9th  days  of 
March  thereafter  petitions  for  rehearing  were 
filed,  which  were  granted,  and  at  a  former 
day  of  the  present  term  of  this  court  briefs 
were  submitted  and  oral  arguments  heard. 
Counsel  for  appellant  Clark  earnestly  insist 
that  tbe  complaint  is  not  sufficiently  definite 
in  the  description  of  the  ground  sought  to  be 
condemned  for  the  foundation  of  the  weirs 
or  dams.  This  question  was  argued  both 
orally  and  in  the  briefs  on  the  original  hear- 
ing. The  majority  and  minority  opinions 
deal  (^...te  liberally  with  it,  and  we  find  no 
authorities  cited  or  arguments  submitted  that 
ctianges  oiu:  view  as  expressed  In  the  opin- 
ions heretofore  filed.  It  may  be  well  to  sug- 
gest that  an  in8pe<'tion  of  the  map  (which  Is 
copied  in  the  opinion)  answers  the  objections 
of  counsel  urged  to  Its  sufficiency  of  descrip- 
tion. It  win  be  observed  that  the  locations 
of  the  dams  or  weiro  are  distinctly  set  out 
on  tbe  map  drawn  to  a  scale  of  1  Inch  to  40 
feet.  Two  of  them  are  to  be  4  feet  high,  the 
third  one  3  feet  high.  The  width  of  each  one 
Is  shown  by  two  parallel  lines  drawn  be- 
tween the  points  to  be  connected,  the  space 
as  shown  between  such  lines  being  the 
amount  of  land  condemned.  As  we  view  It, 
this  map  clearly  and  distinctly  calls  atten- 
tion to  Just  what  plaintiff  wants  for  the  pur- 
poses set  out  fully  In  his  complaint  Mr. 
Mills,  In  his  excellent  work  on  Eminent  Do- 
main, under  the  head  of  "Description  of 
Property  to  be  Taken,"  at  section  115,  says: 
"Statutes  vary  greatly  as  to  requirements  of 


maps,  plats,  and  surveys  and  of  the  descrip- 
tions deemed  necessary  in  petitions.  Plans 
must  be  intelligible,  and  give  angles,  dis- 
tances, etc.,  sufficient  so  as  not  to  require 
parol  testimony  to  explain  the  plan  and  scale 
of  distances."  In  what  respect  is  tills  map 
deficient  measured  by  this  rule?  We  think 
It  complies  fully  and  completely  with  every 
requirement.  Again,  In  the  same  section  Mr. 
Mills  says:  "The  actual  contents  of  the  tract 
taken  need  not  be  shown  or  set  forth,  if  that 
is  a  matter  of  calculation  from  the  length, 
breadth,  and  course  given."  In  what  respect 
is  this  map  deficient  viewed  in  the  light  of 
this  rule?  In  section  117,  thft  author  says: 
"Maps  should  be  plain  enough  to  be  under- 
stood by  a  plain,  ordinary  man.  A  map 
means  not  only  a  delineation  giving  a  general 
Idea  of  the  land  taken,  but  also  such  full  and 
accurate  notes  and  data  as  are  necessary  to 
furnish  complete  means  for  Identifying  and 
ascertaining  the  precise  position  of  every 
part,  with  courses  and  distances  so  that  every 
part  can  be  found."  This  last  section  Is  cited 
by  counsel  for  appellant,  and.  If  it  is  to  be 
accepted  as  the  law  to  govern  this  case,  we 
think  is  conclusive  against  appellant's  conten- 
tion. 

It  is  urged  that  the  court  should  fix  the 
amount  to  l>e  taken  for  the  dams  or  weirs. 
We  do  not  think  It  necessary,  as  the  exact 
amount  can  be  easily  ascertained  by  a  meas- 
urement of  the  space  between  the  parallel 
lines  as  shown  by  tbe  map. 

Much  is  said  In  the  brief  of  counsel  for  ap- 
pellant, and  numerous  authorities  are  dtetl 
bearing  on  the  question  as  to  whether  Snake 
river  is  a  navigable  stream.  The  dissenting 
opinion  also  devotes  some  attention  to  the 
question.  We  are  at  a  loss  to  know  why  this 
question  should  be  urged  at  this  time.  The 
opinion  distinctly  states  that  tite  court  does 
not  consider  that  question  at  issue  in  the 
pleadings,  and  hence  refuses  to  pass  upon  it, 
with  the  suggestion  that  it  will  be  left  for 
future  litigation  in  case  the  parties  should 
see  fit  to  do  so. 

The. question  of  locating  on  the  map  tbe 
place  where  the  rocks  are  to  be  blown  out 
and  removed  presents  a  more  serious  ques- 
tion. A  more  careful  consideration  of  this 
question  convinces  us  that  the  map  is  not 
sufficiently  definite  and  certain  in  location 
and  description  In  this  particular  to  permit 
the  blowing  out  of  any  roclcs  or  the  condem- 
nation of  any  land  for  such  purpose,  and  we 
think  the  Judgment  should  be  modified  to  this 
extent.  Beyond  this  we  see  no  reason  for 
clianglng  our  views  heretofore  expressed  in 
tlie  opinion,  except  the  costs  of  this  appeal 
should  be  equally  paid  by  the  parties  to  the 
action;  and  it  is  so  ordered. 

AILSHIE,  J.,  concurs.  SULLIVAN,  C.  J.. 
dissents. 
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WOODS.  Sheriff,  «t  al.  ▼.  FAUROT. 
(Supreme  Court  of  Oklahoma.    June  11,  1904.) 

SALE   —   DELIVEBT— WITNESS — CBOSS-EXAMINA- 
TION— TITLE— DECLARATIONS   OF   VENDOB. 

1.  Where  range  stock  is  the  subject  of  a  con- 
tract of  sale,  a  gatberiuK  together  of  the  stock, 
and  turning  it  out  of  the  inclosed  pasture  of 
the  seller  into  the  inclosed  pasture  of  the  pur- 
chaser, for  the  purpose  of  perfecting  such  sale, 
is  a  sufficient  delivery  and  change  of  possession 
to  satisfy  the  statute  requiring  an  immediate 
delivery  followed  by  an  actual  and  oontiaued 
change  of  possession. 

2.  On  cross-examination  of  a  witness,  the  par- 
ty cross-examining  should  be  confined  to  the 
matters  concerning  which  the  witness  has  bem 
examined  in  chief. 

3.  After  a  party  has  parted  with  the  title  and 
possession  of  personal  property,  his  declarations 
made  subsequently  respecting  the  ownership  or 
title  to  the  property,  as  a  general  rule,  cannot 
be  introduced  in  evidence  by  a  third  party  to 
defeat  the  title  of  his  vendee. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Woodward 
County;  before  Justice  Pancoast 

Action  by  Harry  Faurot  against  A.  S. 
Woods,  sherltr,  and  the  Woods  County  Bank. 
Judgment  for  plaintiff.  Defendants  bring 
error.    Affirmed. 

H.  A.  Noah,  for  plaintiffs  in  error.  D.  P. 
Manun,  for  defendant  in  error. 

BURFORD,  C.  J.  It  appears  from  the 
record  that  in  1901  one  Sam  Hames  was  the 
owner  of  a  large  number  of  cattle  and  sev- 
eral head  of  horses,  which  be  kept  in  a  pas- 
ture In  Woodward  county.  He  was  at  the 
same  time  indebted  to  the  Woods  County 
Bank  upon  a  promissory  note  in  the  sum  of 
?100  and  interest.  In  December,  1901,  the 
bank  brought  suit  in  the  district  court  of 
Woodward  county  against  Hames  to  recover 
Judgment  on  said  note,  and  procured  a  writ 
of  attachment  to  Issue  against  the  property 
of  Homes.  This  writ  was  delivered  to  the 
plaintiff  In  error  Woods,  as  sheriff  of  Wood- 
ward county,  and  was  on  the  10th  day  of 
December,  1901,  levied  upon  the  horses  In 
controversy  in  this  action.  Some  months 
prior  to  the  bringing  ot  this  action,  Hames 
had  sold  the  cattle  and  horses  to  James  Mc- 
Oum,  and  agreed  to  keep  them  for  him  with- 
out cost  or  expense  until  January,  1902.  On 
December  7,  1901,  McGum  sold  the  horses  to 
Faurot,  the  defendant  in  error,  and  the  next 
day  the  horses  were  moved  out  of  Hames' 
pasture  and  placed  In  the  Faurot  pasture  by 
an  employe  of  Faurot,  and  at  the  direction 
of  McGum  and  Faurot.  After  this  change, 
on  December  10th,  the  sheriff  of  Woodward 
county  levied  the  writ  of  attachment  against 
Hames,  and  took  possession  of  the  horses, 
and  Faurot  brought  replevin  to  recover  the 
horses.  On  motion  the  bank  was  substituted 
for.  the  sheriff,,  and  defended  the  replevin  ac- 
tion. The  cause  was  tried  to  a  jury,  and  ver- 
dict returned  and  judgment  rendered  in  fa- 
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vor  of  Faurot  for  the  value  of  the  horses,  and 
damages  for  the  detention  of  the  same.  The 
bank  appeals,  and  the  only  alleged  error 
properly  saved,  assigned  In  the  motion  for 
new  trial,  and  embodied  In  the  petition  in 
error,  is  the  fifth  cause  assigned  as  grounds 
for  a  new  trial,  via.,  "Errors  of  law  occur- 
ring at  the  trial,  and  excepted  to  by  the  de- 
fendants." 

The  attadimeot  was  attempted  to  be  sus- 
tained upon  the  theory  that  there  bad  been 
no  actual  delivery  of  the  horses  from  Hames 
to  McOum,  followed  by  actual  and  continued 
change  of  possession,  nor  was  any  such  de- 
livery and  change  of  possession  made  from 
McGum  to  Faurot.  The  evidence  does  not 
support  this  theory  as  to  the  sale  of  McGum 
to  Faurot.  The  proof  shows  that,  when 
Hames  sold  to  McGum,  the  stock  was  in  the 
pasture  occupied  by  Hames,  and  by  mutual 
agreement  they  were  permitted  to  remain 
there.  This  would  not  have  been  a  sufficient 
change  of  possession  to  have  held  against 
the  creditors  of  Hames,  but  the  contract  of 
sale  was  good  as  between  Hames  and  Mc- 
Gurn,  and,  before  any  proceedings  were 
brought  by  the  creditors  of  Hames  to  subject 
said  stock  to  their  claims,  McGum  had  made 
the  sale  to  Faurot,  and  the  horses  had  been 
gathered  up  and  driven  out  of  the  pasture  of 
Hames,  and  placed  In  the  pasture  of  Faurot 
for  the  purpose  of  perfecting  the  same.  This 
did  in  fact  constitute  an  actual  delivery  of 
the  property,  and  the  change  of  possession 
was  sufficient  to  comply  with  the  law  in  this 
class  of  property.  Where  range  stock  is  the 
subject  of  the  sale,  every  requirement  of  the 
law  is  complied  with  when  the  stock  is  tak- 
en charge  of  by  the  purchaser,  or  his  agents 
or  employes,  and  driven  from  the  pasture  of 
the  seller  and  placed  in  the  pasture  of  the 
purchaser;  and,  if  some  of  the  stock  shall 
afterwards  escape  and  stray  back  to  its  for- 
mer range  without  the  knowledge  or  con- 
nivance of  the  purchaser,  such  fact  will  not 
defeat  his  title.  The  change  of  possession 
in  this  case  had  been  actual,  absolute,  and 
complete  prior  to  the  levy  of  the  writ  of  at- 
tachment, and  It  does  not  appear  from  the 
evidence  that  there  was  any  actual  fraud  In 
the  sale. 

The  plaintiffs  In  error  complain  of  the  rul- 
ing of  the  court  upon  the  admission  of  tes- 
timony during  the  trial  of  the  cause.  Tlie 
plaintiff  belovr  put  Hames  on  as  a  witness  to 
prove  that  he  sold  the  horses  to  McGum,  and 
that  he  bad  possession  of  the  pasture  in 
which  they  were  kept  up  to  the  time  Faurot's 
agent  removed  them  and  placed  them  In  Fau- 
rot's pasture.  On  cross-examination  the  coun- 
sel for  plaintiffs  in  error  attempted  to  show 
that  the  witness  was  present  at  the  time  the 
slieriff  levied  the  writ  of  attachment,  and 
made  claim  to  the  horses.  This  was  exclud- 
ed by  thfe  court.  There  was  no  error  in  this 
rallng.  The  general  rale  is  that,  on  cross- 
examination,  the  party  cross-examining  Is 
only  entitled  to  examine  the  witness  upon 
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«adr  mettov  ks  he  hu  beaiekaisSned  about 
In  cUef ,  and  It  is  the  duty  of  the  court,  upon 
proper  objection,  to  confine  the  croBB-exam- 
ination  within  these  limits.  The  plaintiff, 
who  produced  the  -witness,  had  not  interrogat- 
ed blm  about  what  took  place  at  the  time 
of  the  levy,  or  as  to  any  statements  made 
by  blm  to  the  sheriff;  and,  If  the  counsel 
(or  defendants  desired  to  use  the  witness  to 
nrabe  such  proof,  they  should  have  called 
him  as  their  own  witness  at  the  proper  time, 
and  made  the  proof  by  him  as  their  own  wit- 
ness on  the  defense. 

On  the  defense  the  defendants  offered  the 
deputy  sheriff,  Combs,  as  a  witness  In  their 
own  behalf,  and  offered  to  prove  by  him  that, 
at  the  time  of  the  levy  of  the  writ  of  attach- 
ment, Hames  claimed  the  horses  as  bis  prop- 
erty. This  was  objected  to  by  Faurot,  and 
excluded  by  the  court.  There  was  no  error 
in  this  mllng.  Hames  was  not  a  party  to  the 
action.  His  declarations  after  he  had  parted 
title  with  the  property,  received  the  pup. 
chase  price,  and  delivered  possession,  could 
not  be  used  to  defeat  the  title  of  a  subse- 
qnent  purchaser  from  his  vendee.  He  wouW 
not  be  permitted  to  disparage  the  title  of  his 
vendee  after  sale  and  delivery.  There  may 
be  cases,  where  conspiracy  to  defraud  is  re- 
lied upon,  where  such  declarations  might  be 
admitted  and  limited  to  a  specific  issue,  but 
in  this  case  the  facts  did  not  warrant  the 
reception  of  such  evidence. 

We  have  examined  the  evidence,  and  think 
the  verdict  and  Judgment  are  right  upon  the 
whole  case,  and  that  no  error  is  apparent, 
and  the  judgment  is  affirmed  at  the  costs  of 
the  Woods  CJounty  Bank.  All  the  Justices 
concur,  except  PANCOAST,  J.,  Who  tried  the 
ease  bolow,  not  sitting. 
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(Supreme  Court  of  UUh.    June  20,  1904.) 

MASTER  AND  BBBVANT— INJUKIGS  TO  6EBVANT 
—EVIDENCE — OPINIONS  OF  WITNESSES — SUB- 
SEQUENT  CONDITIONS — QUESTIONS  FOB  JUBT. 

1.  In  an  action  for  injuries  to  a  servant, 
where  one  of  the  princiiml  tnronnds  of  nefcli- 
eeocp  allefied  was  that  the  place  of  work  was 
insufficiently  and  improperly  lighted,  and  this 
allegation  was  denied  by  the  answer,  the  ques- 
tion of  the  sofBciency  of  the  light  was  for  the 
jury,  and  conclusions  of  witnesses  that  the 
light  was  insuSScient  were  inadmissible. 

2.  In  an  action  for  injuries  to  a  servant, 
where  plaintiff  testified  that  there  was  no  plank 
at  a  place  where  it  was  necessary  that  there 
!>hou]d  be  one,  testimony  that  about  three 
boors  after  the  accident  an  employ6  noticed 
that  there  was  a  plank  there,  where  it  appeared 
that  no  one  was  working  at  or  about  the  place 
in  the  meantime,  and  it  was  not  shown  that 
tliere  was  any  change  from  the  conditions  ex- 
isting at  the  time  of  the  accident,  was  compe- 
tent, as  showing  that  shortly  after  the  accident 
the  same  conditions  existed. 

f  L  Black  ▼.  Telephone  Co.,  73  Pac.  B14,  28  Utah, 
CI;  StoU  V.  Daly  Mln.  Co.,  o7  Pac.  295.  19  Utah,  271; 
Hayes  r.  Southern  Pac.  Co.,  53  Pac.  1001,  17  Utah.  99. 

•  2.  8««  Mastar  and  Servant,  voL  M,-Cent.  Dig,  t 
MI. 


'3.  Thfe  qheBtkws  of  tbe'fhiOi  of  'ofllrsd' evl» 
dence  and  the  weight  to  be  given  to  it  are  for 
the  jury,  and  not  for  the  court,  to  determine. 

McCarty,  J.,  dissenting. 

Appeal  from  District  Court,  Salt  Lake 
County;    S.  W.  Stewart,  Judge. 

Action  by  John  W.  Meyers  against  the 
Highland  Boy  Gold  Mining  Company.  From 
a  Judgment  for  plaintiff,  defendant  appeala 
Beversed. 

Sutherland,  Van  Cott  &  Allison,  for  appel- 
lant. Geo.  M.  SuUlvan  and  A.  B.  Barnes,  for 
respondent. 

BABTCH,  J.  This  action  was  brought  to 
recover  damages  for  personal  Injuries,  which 
the  plaintiff  claims  he  received  because  of 
the  negligence  of  the  defendant.  In  the  com- 
plaint, so  far  as  material  to  this  decision,  it 
is  alleged  that  on  January  28,  1902,  the  plain- 
tiff was  in  the  employ  of  the  defendant  com- 
pany at  its  smelting  works,  and  while  so  in 
its  employ  was  ordered  by  defendant  to  as- 
sist In  passing  crushed  ore  from  a  certain, 
ore  bin,  through  chutes,  into  an  ore  car; 
thflt  previously  the  plaintiff  had  been  em- 
ployed as  a  helper  in  the  roasting  depart- 
ment, but  had  not  until  that  day  assisted 
In  passing  ore  through  the  bins;  that  It  was 
necessary  for  blm,  in  performing  such  work, 
t9  stand  or  sit  on  a  narrow  plank  or  plat- 
form, about  six  Inches  wide,  extending 
arouud  the  top  of  the  bin;  that  the  same  was 
not  a  reasonably  safe  place,  or  sufficient  for 
him  to  perform  the  work;  that  defendant 
had  negligently  permitted  crushed  ore  to  col- 
lect and  remain  upon  the  platform,  thereby 
Increasing  the  unsafeness  thereof,  and  had 
negligently  failed  to  provide  any  other  place 
for  plaintiff  to  stand  or  sit;  that,  the  place 
and  premises  were  insufficiently  and  improp- 
erly lighted;  that  by  reason  of  the  neglect 
of  defendant  to  provide  a  safe  place  for 
plaintiff  to  perform  the  work,  and  to  suffl- 
clently  and  properly  light  said  place  and 
premises,  the  plaintiff  fell  from  the  platform 
into  the  bin;  that,  after  falling  into  the  bin, 
his  right  limb  extended  about  five  inches 
below  the  lower  end  of  the  chute,  and  he 
was  unable  to  move  or  extricate  himself; 
that  defendant  discovered  his  helpless  condi- 
tion, and  it  became  its  duty  to  use  every  pre- 
caution and  all  possible  means  to  extricate 
him  without  injury,  but  that  it  negligently 
and  carelessly  moved  the  ore  car,  which  was 
tben  immediately  beneath  the  bin,  against 
plaintiff's  right  leg,  which  was  broken  In 
consequence,  and  plaintiff  otherwise  Injured; 
that  the  injuries  so  rcccircd  are  permanent 
and  lasting;  and  that  plaintiff  will  be  unable 
to  do  any  physical  labor  during  his  life.  The 
answer  denies  these  allegations  of  the  com- 
plaint, and  affirmatively  pleads  contributory 
negligence  on  the  part  of  the  plaintiff  and  an 
assumption  of  risk. 

From  the  evidence  It  appears  that  the 
plaintiff  was  employed  by  the  defendant  to 
work  in  the  roasting  department  of  its  smclt- 
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tee,  aboot  th*  mMA*  «f  October,  lOOl,  and 
continiied  In  the  employment  nntll  the  date 
o<  the  accident,  January  28,  1902;  that  gen- 
erally he  was  employed  in  a  building  sep- 
arate from  that  In  which  the  accident  occur- 
red;  that  on  the  day  of  the  Injury,  and  on 
one  prevloiia  occasion,  he  was,  by  order  of 
the  foreman,  working  In  the  crusher  build- 
ing, aaslBtlng  In  passing  ora  through  a  cer- 
tain ore  bin,  known  as  "bin  Ko.  4,"  Into  a 
car  standing  on  the  track  underneath  the 
ore  chute;  that  the  bin,  which  was  In  the 
second  story  of  the  building,  was  about  S'A 
feet  wide,  11%  feet  long,  and  12  feet  deep; 
that  the,  timber  around  the  top  of.  the  bin 
is  12  Inches  square,  and  one  piece  of  the 
same  size  extends  across  the  top  of  the  bin 
east  and  west;  that  across  the  top  of  the 
bin  there  extends  north  and  south  also  a 
tramway  track,  from  2  to  8  feet  wide;  that 
this  arrangement  of  the  timber  and  track 
leayes  the  openings  into  the  bin  about  3V& 
by  8%  feet  In  the  clear;  that  the  timber  and 
the  track  were  the  only  places  upon  which 
the  plaintiff  could  stand  or  sit  in  the  per- 
formance of  his  work;  that  there  are  a  num- 
ber of  bins  in  the  same  room,  the  room  be- 
ing lighted  with  electricity,  and  bin  No.  8 
being  next  to  No.  4;  that  the  ore,  after  being 
crushed,  was  dropped  from  above,  first  Into 
bin  No.  8,  and,  when  that  was  full  to  above 
the  top,  tbe  ore  would  run  thence  over  into 
bin  No.  4;  that  the  ore  collected  on  the  tim- 
bers, and,  in  cold  weather,  would  freeze  on 
the  tlmbera  and  in  tbe  bins,  forming  a  crust 
over  the  surface  thereof;  that  when  the  ore 
was  so  frozen  it  was  necessary  to  push  it 
with  an  iron  rod  to  keep  it  moving  through 
the  chute  into  the  car;  that  at  the  time  of 
the  accident  the  plaintiff  was  sitting  upon 
one  of  the  tlmbera  of  bin  No.  4,  and  was 
pushing  Into  the  ore  below  him  with  an  iron 
rod  to  keep  the  ore  moving;  that,  while  so 
engaged,  he  lost  his  balance,  fell  into  the  bin, 
and  was  immediately  covered  up  with  ore; 
that  upon  falling  into  the  bin  his  tight  leg 
extended  from  the  chute  into  the  ora  from  a 
point  about  the  knee;  and  that  the  foreman 
and  another  employA  discovered  him  in  this 
condition,  and  fearing  that  the  ora  would 
smother  him,  and  believing  themselves  un- 
able to  extricate  him  in  time  to  save  his  life 
with  the  car  where  It  was,  ran  the  car  north, 
so  as  to  clear  tbe  chute,  and  thereby  broke 
the  plaintiff's  leg  and  caused  the  Injuries 
of  which  he  complains. 

At  the  trial  a  verdict  was  returned,  and 
Judgment  entered  thereon,  in  favor  of  the 
plaintiff.  The  record  contains  numerous  as- 
signments of  error,  but  they  present  only  a 
few  questions  necessary  to  be  determined 
upon  this  eppeaL 

The  appellant,  in  the  first  Instance,  insists 
that  the  court  erred  in  the  admission  in  evi- 
dence of  the  opinions  of  witnesses  respecting 
the  sufficiency  of  light  and  tbe  necessity 
of  additional  light  at  the  ore  bin  in  question 
when  the  accident  occurred.    The  witness 


'bright,  caBed  hf  tb»  ptalntlS,  fn  Ids  exam* 
ination  in  chle^  and  after  Iiavlng  testified 
respecting  the  location  and  character  of  the 
lights  In  the  vicinity  of  the  bin  where  the 
injured  man  had  been  at  work,  was  asked 
a  question,  as  follows:  "Would  that  be  snffi- 
dent  light  for  the  bin  to  enable  one  punch- 
ing ore  down  to  see  anything  about  what 
was  in  the  bottom  of  the  bin?"  This  qaes* 
tlon  was  objected  to  as  being  one  for  ths 
Jury  to  determine,  and  not  for  the  witness. 
The  objection  was  overruled,  and  the  witness 
answered:  "It  would  not."  Thereafter,  up* 
on  cross-examination,  the  witness  CrelUn, 
who  in  his  direct  testimony  had  described 
the  location  and  character  of  the  different 
lights  with  reference  to  the  ora  bbi,  and  had 
stated  as  a  fact  that  there  was  a  light  over 
bin  No.  4,  which  fact  was  disputed  by  wit- 
nesses for  the  plaintiff,  was  asked:  "Do  yon 
say  a  light  over  bin  No.  4  was  necessary 
for  the  safety  of  the  men  or  a  man  working 
by  iti"  This  was  objected  to  as  calling  for 
a  conclusion,  and  as  being  one  of  the  ques- 
tions which  the  Jury  was  called  upon  to  de- 
termine. The  objection  was  ov«ruled,  and 
the  witness  answered:  "It  would  not  be  per- 
fectly necessary,  but  it  would  be  more  aa(« 
to  have  two  lights  thera  than  It  would  b* 
to  have  one^" 

It  is  clear  that  tbe  objections  to  this  te» 
timony  ought  to  have  been  sustained.  Botb 
questions  were  improper,  under  the  dream- 
stances,  and  the  answera  thereto  inadmlaiA* 
ble,  under  the  familiar  roles  of  evldencs. 
As  may  be  observed,  one  of  the  principal 
grounds  of  negligence  alleged  in  the  oom> 
plaint  is  that  the  "place  of  wortc"  and  prem* 
ises  were  '*insuffldently  and  improperly  light- 
ed." and  that  by  reason  of  the  neglect  ot 
the  defendant  "to  sufficiently  and  properly 
light  said  place  and  premises,"  the  plalntUT 
"fell  from  the  platform  into  said  bin"  and 
was  injured.  This  was  denied  by  the  an- 
swer, and  by  such  denial  the  suffldency  of 
light  to  render  the  place  safe  became  an  issne 
in  the  case,  to  be  determined  by  the  Jory 
from  the  facts  and  not  from  opinions  of  wit- 
nesses; the  subject  of  inquiry  being  one  not 
requiring  such  opinions  to  enable  the  Jury 
to  comprehend  the  real  situation  and  draw 
correct  conclusions.  Where,  as  here;  the  snlH 
Ject-matter  concerning  which  inquiry  Is  be- 
ing made  is  within  the  comprehension  of  per- 
sons of  ordinary  intelligence,  witnesses  must 
state  the  facts,  and  the  Jury  must  draw  its 
deductions  from  those  facts.  When  the  con- 
dition of  a  thing  is  such  that  language  la 
inadequate  to  so  describe  It  as  to  enable  the 
Jury  to  obtain  a  correct  conception,  or  a 
proper  realization  and  comprehension  of  1^ 
witnesses  may  state  their  opinions  In  relation 
to  it,  or  describe  it  by  its  effects  upon  their 
minds;  but.  If  their  opinions  are  founded 
upon  facts  which  can  be  weighed  and  com- 
prehended by  the  Jurors,  as  well  as  by  the 
witnesses,  those  facta,  and  not  opinions  ba» 
ed  thereon,  should  be  laid  before  the  ixuj,  j 
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To  permit  a  witneea,  under  fbe  pleadlnga 
In  this  case,  to  state  that  the  lights  were  In- 
gofflclent,  or  that  an  additional  light  was 
necessary  to  render  the  place  safe,  would  be 
an  invasion  of  the  province  of  the  Jury.  In 
answering  the  questions  asked,  the  witness- 
es necessarily  decided  a  material  issue,  which 
the  jury  could  readily  have  determined  from 
the  facts  laid  before  them,  and  from  facts 
which  could  have  been  laid  before  them.  The 
cases  where  opinions  of  witnesses  are  receiv- 
ed In  evidence  are  exceptions  to  the  general 
and  elementary  rule  that  witnesses  must 
state  facts,  and  not  give  their  opinions.  "The 
law  does  not  look  with  favor  upon  the  Intro- 
duction of  opinions  in  evidence.  As  a  rule 
witnesses  are  expected  to  testify  to  facts, 
and  it  is  for  the  court  or  Jury  to  draw  con- 
clusions and  form  opinions  from  the  facts 
thus  brought  before  them.  Even  when  opin- 
ions are  admitted,  the  ostensible  purpose  Is 
to  inform  the  Jurors  concerning  some  fact 
and  evidence  which  is  sometimes  received 
from  necessity  has  been  said  to  be  less  an 
opinion  than  a  conclusion  of  fact"  12  Am. 
ft  Eng.  Enc.  Law  (2d  Ed.)  421. 

In  Smead  v.  L.  S.  &  M.  S.  Ry.  Co.,  S8  Mich. 
200,  24  N.  W.  761,  where  it  was  held  error 
to  permit  a  witness  to  give  bis  opinion  as 
to  whether  or  not  a  certain  "cattle  guard 
was  BUfflclent  to  prevent  animals  from  get- 
ting on  the  right  of  way  under  circumstances 
ordinarily  arising  at  those  places,"  It  was 
■aid:  "It  Is  quite  elementary  that  a  witness 
can  only  give  his  opinion  In  exceptional  cases, 
and  th«i  only  when  his  knowledge  is  such  as 
to  quality  him  to  some  extent  as  an  expert  I 
think  the  rule  is  best  stated  in  Best  on  Evi- 
dence, where  be  says:  This  rule  is  neces- 
sary to  prevent  the  other  rules  of  evidence 
being  practically  nullified.  If  the  opinions 
thus  offered  are  founded  on  no  evidence,  or 
on  Illegal  evidence,  they  ought  not  to  be  lis- 
tened to;  If  founded  on  legal  evidence,  that 
evidence  ought  to  be  laid  before  the  Jury.' " 

In  Bmnker  v.  Cummins,  183  Ind.  443,  32 
N.  E.  732,  a  witness  was  asked  to  state 
"whether  there  was  sufficient  room,  between 
where  that  barrel  was  and  the  wall,  for  a 
man  to  walk  with  safety."  The  Supreme 
Court  holding  the  question  Improper,  because 
calling  for  an  expression  of  opinion  as  to 
negligence  of  the  parties,  said:  "Even  in 
cases  where  necessity  Justifies  the  expression 
of  an  opinion,  the  opinion  cannot  go  to  the 
principal  points  which  the  law  requires  the 
Jury  to  decide." 

So,  In  Combs  v.  Ditch  Co.,  17  Colo.  146,  28 
Pac.  966,  31  Am.  St  Rep.  276,  It  was  held 
error  to  overrule  an  objection  to  a  question, 
as  follows:  "From  your  experience  as  a  far- 
mer, and  In  irrigation  in  connection  with  it 
is  there  water  enongh  in  that  ditch  now,  or 
has  there  been  for  the  last  two  years,  to  Irri- 
gate the  lands  which  have  heretofore  been 
irrigated  by  that  ditch?"  The  court  said: 
"The  question  was  not  merely  introductory. 


It  embraced  the  very  substance  of  the  issue 
which  the  court  was  then  trying;  and  a  cate- 
gorical answer,  such  as  the  question  called 
for,  would,  if  accepted  by  the  court  l>ave 
been  a  complete  determination  of  the  Issue. 
It  is  an  elementary  rule  that  such  questions 
are  inadmissible." 

In  Hamilton  v.  Mining  Co.,  108  Mo.  364,  18 
8.  W.  977,  where  the  plaintiff  was  injiired 
by  a  coal  car  running  over  his  leg,  the  rail- 
road being  a  spur  owned  and  operated  by  the 
defendant  to  its  mine,  the  court  held  that 
the  defendant  could  not  on  cross-examina- 
tion of  a  witness,  ask  him  whether  it  was 
negligence  for  a  person  who  had  business 
to  attend  to  on  a  railroad  to  be  standing  on 
the  rails  immediately  in  front  of  a  moving 
car,  since  It  was  for  the  Jury  to  say  wheth- 
er such  facts  constituted  negligence. 

In  Black  V.  Telephone  Company,  26  Utah, 
451,  456,  73  Pac.  614,  a  question  was  pro- 
pounded to  a  witness,  as  follows:  "Now,  as 
a  practical  man,  experienced  for  years  in 
this  work,  as  you  say  you  have  been,  what 
would  you  say  would  be  the  proper  thing 
for  a  man  under  these  conditions  to  do- 
attach  himself,  or  not?"  In  upholding  the 
action  of  the  lower  court  sustaining  an  ob- 
jection that  this  question  called  for  an  opin- 
ion of  the  witness  upon  the  merits,  this 
court,  speaking  through  Mr.  Chief  Justice 
Baskln,  said:  "As  the  question  objected  to 
called  for  the  opinion  of  the  witness,  based 
upon  conditions  [what  these  conditions  were 
was  not  disclosed  by  the  question]  on  a  mat- 
ter which  it  was  the  exclusive  province  of 
the  Jury  to  decide,  the  objection  was  prop- 
erly sustained." 

Likewise,  In  Stoll  r.  Daly  Mln.  Co.,  19 
Utah,  271,  284,  285,  57  Pac.  295.  this  court 
held  that  it  was  error  to  permit  witnesses 
to  state  their  opinions  upon  the  question  of 
the  competency  or  carelessness  of  an  en- 
gineer. McCarty,  District  Judge,  deliver- 
ing the  opinion  of  the  court,  said:  "The  al- 
leged incompetency  and  carelessness  of  Ad- 
amson  being  issues  in  the  case,  they  were 
questions  for  the  Jury  to  determine.  It  was 
error  to  permit  the  witnesses,  over  appel- 
lant's objections,  to  state  their  conclusions 
and  give  their  opinions  on  these  Issues. 
'The  opinion  of  witnesses  on  the  substance 
of  an  issue  should  never  be  resorted  to,  ex- 
cept w^hen  the  subject  is  beyond  the  knowl- 
edge and  experience  of  ordinary  men.' "  2 
Labatt,  Mast  ft  Servt.  S  8,TO ;  1  Whart  Ev. 
{  440;  12  Am.  &  Eng.  Enc.  Law  (2d  Ed.) 
422:  Mining  Co.  v.  Broderlck,  25  Colo.  16. 
53  Pac.  160.  71  Am.  St.  Rep.  106 ;  Mellor  v. 
Utica,  48  Wis.  457.  4  N.  W.  655;  Gutridge 
V.  Railway  Co.  (Mo.)  7  8.  W.  476,  4  Am.  St. 
Hep.  392 ;  Bohr  v.  Neuenschwander,  120  Ind. 
450,  22  N.  B.  410;  Ilarley  v.  B.  C.  M.  Co.. 
142  N.  T.  31,  36  N.  E.  813 ;  Railroad  Co.  v. 
Jackson  (Ind.  App.)  32  N.  E.  793 ;  So^ver8  v. 
Dukes,  8  Minn.  6  (Gil.  6);  Railway  Co.  v. 
Moranda,  108  III.  576 ;   Railway  Co.  t.  Eng- 
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Ush  (Tex.  Civ.  App.)  69  S,  W.  626;  Hayea 
V.  Southern  Pac.  Co.,  17  Utah,  99,  53  Pac. 
1001 ;  Tuttle  t.  Lawrence,  119  Masa  276. 

The  appellant  also  insists  that  the  testis 
mony  as  to  the  condition  of  the  No.  4  bin, 
and  as  to  the  position  of  a  certain  plank  and 
ore  thereon  several  hours  after  the  accident, 
was  proper,  and  that  the  court  erred  in  ex- 
cluding it.  The  testimony  referred  to  was 
to  be  given  by  the  witness  Avery,  an  employ^ 
at  the  smelter,  who  had  testified  that  he  went 
on  the  night  shift  at  11  o'clock  the  night  of 
the  accident,  the  accident  having  occurred 
about  9  o'clock,  and  noticed  No.  4  bin  as  to 
whether  there  was  a  plank  thereon.  After 
having  so  testified,  it  was  sought  to  show  that 
at  that  time  he  observed  a  plank  lying  across 
the  bin,  and  held  in  place  with  the  ore  on 
the  north  end  of  it,  in  substantially  the  same 
position  as  had  been  testified  to  by  two  other 
witnesses  on  the  part  of  the  defense;  their 
evidence  tending  to  show  that  the  plank  was 
in  the  same  position  and  held  there  in  the 
same  way  at  the  time  of  the  accident,  and 
there  being  no  evidence  tending  to  show  a 
change  of  conditions  in  the  meantime.  The 
offer  was  ruled  out,  and  thereafter,  a  witness 
having  been  called,  who  testified  that  he 
knew  there  was  no  change  made  in  the  con- 
ditions there  from  the  time  of  the  accident 
to  11  o'clock,  an  effort  was  again  made  to  in- 
troduce the  evidence,  but  it  was  again  ruled 
out  npon  the  same  ground — that  it  was  in- 
competent to  show  the  conditions  of  the  bin 
three  hours  after  the  accident. 

In  view  of  the  fact  that  the  plaintifl's  evi- 
dence tended  to  show  that  there  was  no 
plank  there,  and  that  one  was  necessary  to 
brace  himself  to  keep  from  overbalancing 
and  falling  into  the  bin,  the  evidence  in  dis- 
pute was  competent,  and  ought  to  have  been 
admitted.  The  lapse  of  time,  under  the  cir- 
cumstances, was  not  so  great  as  to  Justify 
the  court  in  excluding  the  evidence  offered; 
it  appearing  that  no  one  was  working  at  or 
about  the  bin  during  such  time,  and  it  not 
appearing  that  there  was  any  change  from 
the  conditions  e.xistiug  at  the  time  of  the  ac- 
cident. ITnder  the  circumstances,  there  was 
a  presumption,  more  or  less  strong,  that  the 
conditions,  whatever  they  in  fact  were,  re- 
mained the  same.  It  was  competent  to  show 
that  shortly  after  the  accident  the  same  con- 
ditions existed.  Wiiether  or  not  the  evidence 
offered  was  true,  and  what  weight  ought  to 
he  given  it.  were  matters  tot  the  Jury  and 
not  for  the  court  to  determine. 

In  Chicaso  v.  Dalle.  115  111.  386,  6  N.  E. 
578,  where  It  was  claimed  a  defect  in  a  side- 
walk w^as  the  cause  of  the  injury.  It  was  held 
that  tlie  condition  of  the  sidewalk  shortly 
Ijefore  and  shortly  after  the  accident  might 
be  admitted  in  evidence  as  tending  to  prove 
its  condition  at  the  time  of  the  accident. 
In  the  opinion  it  was  said:  "It  Is  plain  that 
the  liability  of  the  city  is  to  be  determined  by 
the  condition  of  the  sidewalk  at  the  time  the 
injury  w^as  received.     If  the  sidewalk  was 


then  in  a  good  and  safe  condition  for  persons 
to  travel  over,  the  city  would  not  be  liable; 
but  if,  on  the  other  hand,  the  sidewalk  was 
then  out  of  repair  and  dangerous  to  travel 
upon,  the  city  might  be  liable.  But  in  pass- 
ing upon  the  relevancy  of  the  evidence  it  is 
not  required  that  it  should,  of  itself,  abso- 
lutely prove  a  case;  but  the  question  is 
whether  it  tends  to  prove  the  fact  or  facts 
for  which  It  is  offered.  If  it  does,  then  the 
evidence  may  be  competent  for  the  consider- 
ation of  the  Jury.  Here  the  question  at  issue 
was  the  condition  of  the  sidewalk  when  the 
plaintiff  was  injured,  and  the  best  evidence 
would  be  proof  of  its  condition  immediately 
preceding  the  accident;  but  at  the  same  time 
it  was  competent  to  prove  the  condition  of 
the  sidewalk  a  few  days  before  and  a  few 
days  after  the  accident,  as  tending  to  estab- 
lish its  condition  at  the  time  of  the  accident" 

So,  in  Mackle  v.  Bailroad,  54  Iowa,  540^  6 
N.  W.  723,  the  court  held  that  evidence  of  the 
condition  of  a  defective  gate,  two  ae  three 
days  after  the  accident,  was  not  improper. 
It  was  said:  "A  witness  was  permitted, 
against  defendant's  objection,  to  show  the 
condition  of  the  gate  two  or  three  days  after 
the  accident.  It  was  not  shown  that  its  con- 
dition was  different  as  to  security  from  what 
it  was  at  the  time  of  the  accident  Its  condi- 
tion, in  the  absence  of  such  proof,  would  be 
presumed  to  have  remained  unchanged."  Mc- 
Culloch  V.  Dobson.  133  N.  Y.  114.  30  N.  E. 
641;  Laplante  v.  Cotton  Mills,  165  Mass.  487, 
43  N.  E.  294;  Railroad  Co.  v.  Eubanks  (Ark.> 
3  S.  W.  808;  Nlsbet  v.  Town  of  Garner 
(Iowa)  1  li.  B.  A.  152,  9  Am.  St  Rep.  486, 
39  N.  W.  516 ;  Erickson  v.  Barber,  83  Iowa, 
367,  48  N.  W.  838. 

We  do  not  regard  It  Important  to  decide 
the  other  questions  presented  on  this  appeal, 
since  upon  another  trial  they  may  not  again 
artee. 

The  Judgment  must  be  reversed,  with  coats, 
and  the  cause  remanded,  with  directions  to 
the  court  below  to  grant  a  new  trial.  It  Is 
so  ordered. 

BASKIN,  C.  X,  concurs. 

Mccarty,  J.  (dissenting).  I  am  unable  to 
concur  with  my  Brethren  in  the  conclusions 
reached,  in  the  foregoing  opinion.  One  of  the 
grounds  upon  which  plaintiff  bases  his  right 
to  recover  in  this  action  is  the  alleged  negli- 
gence of  the  defendant  company  in  failing 
"to  provide  for  said  place  of  work  and  for 
said  premises  proper  and  sufilcient  light,  or 
for  the  purpose  of  said  work  and  for  the  safe- 
ty of  the  plaintiff  in  the  performance  of  his 
work;  that  by  reason  of  such  neglect  to 
provide  a  reasonably  safe  place  for  plaintiff 
in  which  to  perform  his  work,  and  by  reason 
of  the  failure  and  neglect  to  sufficiently  and 
properly  light  said  place  and  premises,  plain- 
tiff, while  in  the  performance  of  his  duties, 
fell  from  said  platform  into  said  bin,  and 
into  one  of  the  chutes  thereof."   In  support 
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of  tblB  allegaflon  plaintiff  Introdnced  testl- 
mony  which  tendjd  to  show  that  the  bin  In 
trhicb  he  was  working,  on  the  evening  of  the 
accident,  "punching  down  ore,"'  was  lighted 
hj  two  stationary  lamps  only,  one  of  which 
vas  attached  to  a  post  about  nine  feet  east 
from  the  southeast  comer  of  bin  No.  4,  and 
was  elevated  so  that  it  stood  about  fire  or  six 
feet  higher  than  the  top  of  said  bin,  and 
that  about  nine  or  ten  feet  north  from  this 
ligbt  was  the  other  lamp,  the  light  of  which 
was  partially  obstructed  by  a  post  which 
stood  between  It  and  the  bin.  Plaintiff  him> 
self  testified  in  part  as  follows  respecting 
tbe  condition  of  the  lights:  "In  the  daytime 
a  man  could  see,  but  this  night  the  lights 
were  not  bright.  They  were  dim  and  daric, 
and  down  in  the  bottom,  where  I  bad  to  put 
my  rod  tills  time,  I  couldn't  see  the  ore  at  all. 
Tliere  was  no  light  at  all  down  there."  The 
witness  Wright  testified  that  at  the  time  of 
the  accident  he  was,  and  for  14  months  prior 
thereto  had  been,  at  work  for  defendant 
company  in  its  electrical  department;  that 
on  the  evening  referred  to  he  was  directed  to 
examine  and  repair  the  lamp  in  the  vicinity 
of  where  plaintiff  was  at  work;  that  he  re- 
membered seeing  two  lamps,  and  that  the  one 
about  nine  or  ten  feet  from  the  southeast  cor- 
ner of  the  bin  was  out  of  repair;  that  the  light 
it  was  producing  was  only  about  one-half  of  Its 
capacity;  and  that  he  applied  to  the  foreman 
for  material  with  which  to  repair  it,  but  was 
told  by  him  to  let  it  go.  His  testimony  with 
reference  to  the  two  lamps  mentioned,  and 
the  extent  and  quantity  of  light  they  were 
furnishing  at  the  time,  is  in  part  as  follows: 
"Q.  You  may  state  whether  or  not  there  was 
any  light  that  would  throw  light  upon  the 
bottom  of  the  bin  that  would  come  from  the 
north  lamp  on  that  night.  A.  Not  the  one  I 
jost  described.  Q.  Now  you  may  state  what, 
if  any,  light  would  come  to  the  bottom  or 
lower  part  of  this  bin  on  that  night  from  this 
defective  light  on  the  south.  A.  Well,  there 
would  be  some  light  to  the  bin,  but  not  much." 
Thereupon  the  following  Question,  the  one  re- 
ferred to  in  the  opinion  of  Mr.  Justice 
BAHTCH,  was  asked  the  witness:  "Would 
that  be  sufficient  ligbt  to  the  bin  to  enable 
one  punching  ore  down  to  see  anything  about 
what  was  In  the  bottom, or  middle  of  the  bin? 
A  It  would  not" 

The  evidence  Introduced  by  defendant  com. 
pany  tended  to  show  that  the  room  In  which 
the  ore  bins  were  situated  was  lighted  by  "a 
series  of  five  electrical  lights  arranged  in  a 
circuit,  from  10  to  60  feet  apart";  that  one 
of  these  lights  was  adjustable,  and  was 
mainly  used  for  the  purpose  of  furnishing 
additional  light  at  the  bins  when  the  work 
of  "punching  down  ore"  was  in  progress,  and 
was  placed  at  the  particular  bin  In  which 
the  work  was  being  performed;  and  that,  at 
the  time  of  tlie  accident,  was  hanging  in  the 
vicinity  of  bin  No.  4,  the  one  at  which  plain- 
tifl  was  at  work,, and  was  so  adjusted  as  to 
light  up  the  entire  bin.  Defendant,  at  the 
time  of  the  trial,  did  not  claim  that  the  two 


stationary  lamiw  referred  to  by  Wright  fn 
his  testimony  were  so  arranged  as  to  pro-' 
dnce  sufficient  Ught  at  the  point  where  plain- 
tiff was  at  work  to  enable  him  to  see  the 
ore  in  the  bottom  or  middle  of  the  bin,  nor 
did  it  try  the  case  on  that  theory.  This  is 
evident  from  the  character  of  the  questions 
asked,  and  the  facts  elicited  from  Wright  by 
defendant's  counsel,  on  cross-examination, 
respecting  the  location  and  condition  of  the' 
lamp  described  by  WMght  as  being  near 
the  southeast  comef  of  the  bin.  The  fol- 
lowing is  a  fair  sample  of  the  cross-examlna- ' 
tion  referred  to:  "Q.  Now,  don't  you  know  ■ 
that  that  light  could  not  by  any  possibility 
reach  the  bottom  of  that  bin;  that  It  would 
strike  the  side  of  the  bin  here,  and  would 
be  deflected,  or  would  be  prevented  from 
reaching  the  bottom  of  the  bib  by  this  north 
side  of  that;  even  if  it  were  burning  full 
candle  power?  That  is  true,  Isn't  it?  A. 
That  is  my  Judgment.  Q.  That  light  was 
never  intended  to  light  up  the  bottom  of  the 
bin,  was  it?  (Objected  to  as  not  cross-exami- 
nation.) Court:  He  may  answer  the  ques- 
tion. Q.  1  say  a  light,  the  light  you  have 
described,  never  was  Intended  to  light  the 
bottom  of  the  bin?  A.  That  is  a  question 
I  can't  answer,  because  I  don't  know.  Q. 
It  wouldn't  Ught  it,  would  it?  A.  Dont  look 
as  though  it  would.  Q.  Not  if  it  were  burn- 
ing full  candle  power?  A.  No,  sir.  Q.  If' 
you  had  been  undertaking  to  light  the  bottom 
of  that  bin,  you  would  have  suspended  a 
lamp  over  It,  wouldn't  you?  How  would 
you  have  lighted  the  bottom  of  the  bin  with- 
out suspending  a  lamp  over  it?  A.  I  don't 
see  how  you  could  light  the  bottom  of  the 
bin  with  this  track  over  here.  I  should  have 
put  a  light  up  here;  somewhere  over  here. 
Q.  At  any  rate,  it  Is  true,  is  it  not,  that  with 
those  various  things,  with  the  beam,  and  the 
railroad  track,  and  the  side  of  this  ore  bin' 
presented  to  the  light,  that  light  never  by 
any  possibility  could  light  up  the  bottom  of 
that  bin,  unless  it  was  put  In  the  place  you 
have  indicated?  A.  It  might  be  put  •  •  • 
somewhere  else." 

In  regard  to  the  effect  the  light  from  the 
lamp  described  by  Wright  as  being  north 
from  the  one  referred  to  In  the  foiegolng 
cross-examination  had  upon  the  bin  where 
the  plaintiff  was  at  work,  it  was  shown  by 
the  testimony  of  defendant's  witnesses  that 
because  of  certain  obstructions  between  the 
bin  and  lamp  the  light  produced  could  not 
reach  the  bin.  James  CreDln,  the  \>reman 
under  whom  plaintiff  was  working  at  the 
time  he  was  Injured,  was  called  as  a  'wit- 
ness by  defendant,  and  on  cross-examination 
was  asked  the  following  question  on  this 
point:  "Q.  It  is  true  that  that  light  would 
be  in  such  a  position  that  this  bank  of  ore 
would  practically  obscure  it  from  No.  4  [re- 
ferring to  bin  at  which  plaintiff  was  at 
work]?  A.  Yes;  sir."  Joseph  Alsop,  another 
of  defendant's  witnesses,  testified  respecting' 
this  same  matter  as  follows:  "Q.  I  will  say,, 
did  this  arrangement  here  that  has  been,  I' 
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think,  denominated  a  'Ume  rock  bin,'  and  the 
pile  of  ore  that  was  on  the  outside  of,  It, 
come  within— between  the  bin  4  and  this 
light  here,  between  10  and  11  [referring  to 
bins  Ko8.  10  and  U]7  A.  Yes.  sir.  Q.  it 
interfered  with  it?  A.  Yes,  sir.  Q.  And  it 
didn't  light  up  bin  4  at  all,  did  it?  A.  That 
light  didn't  light  up  bin  4." 

Now  the  testimony  of  Wright  to  which  ob- 
jection is  made  referred  only  to  the  extent 
and  effect  of  the  light  furnished  by  the  two 
last-mentioned  lamps,  and  the  record  shows 
that  these  lamps  were  so  situated  with  refer- 
ence to  the  location  of  the  bin  that  they  did 
not  and  could  not  light  the  Interior  of  it.  Up- 
on this  point  there  is  absolutely  no  conflict  in 
the  evidence,  and  the  cross-examination  of 
Wright  shows  on  its  face  that  its  object 
was  not  for  the  purpose  of  discrediting  his 
testimony,  wherein  he  stated  that  these  two 
lamps  did  not  of  themselves  furnish  "suffi- 
cient light  tfr  the  bin  to  enable  one  punch- 
ing down  ore  to  see  anything  about  what 
was  in  the  bottom  or  middle  of  the  bin," 
but  was  for  the  purpose  of  emphasizing  and 
affirming  what  he  had  stated  on  this  point 
That  such  was  the  intent  is  apparent  from 
the  fact  ttiat  defendant's  counsel,  in  the 
cross-examination  referred  to,  intentionally 
drew  out  much  additional  matter,  for  the 
purpose,  as  shown  by  the  form  and  phrase- 
ology of  the  questions  asked,  of  showing  that 
the  physical  conditions  around  about  the  bin 
were  such  that  there  was  no  possibility  of 
Wright  being  mistaken  as  to  the  effect  the 
light  referred  to  In  his  testimony  bad  upon 
the  bottom  of  the  bin.  The  defendant,  hav- 
ing thus  in  effect  admitted  the  truth  of  the 
testimony  upon  wbidh  error  is  predicated, 
ought  not  to  be  heard  to  complain  of  its  ad- 
mission on  the  ground  that  it  was  "a  ques- 
tion for  the  Jury  to  determine,"  especially 
so  In  view  of  the  fact  that  defendant  did  not 
claim  during  the  trial  of  the  case,  and  does 
not  contend  here,  that  the  two  lamps  de- 
scribed by  Wright  were  so  located  as  to  light 
up  the  bin  in  wtilch  plaintiff  was  at  work. 
As  hereinbefore  stated,  the  theory  of  de- 
fendant, as  shown  by  the  record,  was  that 
there  were  five  lighted  lamps  in  the  room 
(including  the  two  mentioned  in  Wrighfs 
testimony),  one  of  which  was  adjustable,  and 
at  the  time  of  the  accident  was  banging  im- 
mediately over  bin  No.  4,  and  that  this  lamp. 
In  connection  with  the  others,  furnished  an 
abundance  of  light  on  the  night  in  question. 

Bven  though  it  be  conceded  that  the  testi- 
mony under  consideration  was  upon  one  of 
the  controverted  questions  in  the  case,  yet 
under  the  great  weight  of  authority  it  was 
admissible.  Wright  was  sent  there  to  exam- 
ine, and  if  need  be  repair,  the  lamps.  He 
"walked  over  the  surface  of  the  bin,"  and  had 
every  opportunity  of  understanding  the  situ- 
ation. His  attention  was  necessarily  direct- 
ed to  the  condition  of  the  lamps  and  the 
amount  of  light  furnished  by  them,  because 
he  was  sent  there  expressly  for  that  purpose. 
He  testified  that  the  lamp  which  furnished 


the  greater  amount  of  light  to  the  bin  was 
out  of  repair,  and  that  the  quantity  or  power 
of  the  light  was  not  more  than  one-halt  of 
the  capacity  of  the  lamp,  and  that  because 
of  this  "there  would  be  some  light  to  the  bin, 
but  not  much."  It  is  plain  that  the  witness 
could  not,  by  a  mere  recital  of  the  conditions 
as  he  observed  them,  explain  to  the  Jury 
Just  how  much  light  the  lamps  mentioned 
In  his  testimony  produced  at  the  bin,  or  how 
light  or  how  dark  it  was  in  the  interior  there- 
of. Therefore,  under  the  well-settled  rule 
that  a  witness  may  state  the  result  of  his  ob- 
servations when  the  subject-matter  about 
which  he  is  testifying  is  of  such  a  character 
that  it  cannot  be  accurately  communicated 
by  words  to  others,  the  testimony  was  admis- 
sible. 

In  the  case  of  Commonwealth  ▼.  Stuitl- 
vant,  117  Mass.  122, 19  Am.  Hep.  401,  the  rule 
which  Is  elaborately  dlscussod  in  the  body  of 
the  opinion  is  tersely  stated  and  summed  up 
in  the  syllabus  as  follows:  "Common  ob- 
servers, having  special  opportunities  for  ob- 
servation, may  testify  to  their  opinions  or 
conclusions  of  fact,  although  they  are  not  ex- 
perts. If  the  subject-matter  to  which  the  tes- 
timony related  cannot  be  reproduced  or  de- 
scribed to  the  Jury  precisely  as  it  appeared 
to  the  witness  at  the  time,  and  the  facts  upon 
which  the  witness  is  called  to  express  bia 
opinion  are  such  as  men  in  general  are  capa- 
ble of  comprehending."  In  Abbott's  Trial  Eiv. 
(2d  Ed.)  p.  729,  the  author  says:  "Facts  dis- 
cernible by  Judgment  or  estimate,  but  not 
requiring  special  knowledge  or  skill,  are  not 
regarded  as  matters  of  opinion  within  these 
rules.  Hence  any  person  of  ordinary  knowl- 
edge and  experience  may  testify  to  bis  Judg- 
ment of  the  speed  of  a  train  or  vehicle,  or 
whether  a  person  looked  sick  or  well,  and  the 
like."  Gillett  on  Indirect  and  Ck>llateral  Ev. 
f  213;  Case  t.  Perew,  46  Hun,  57.  In  Jones 
on  Evidence,  vol.  2,  p.  362,  the  author  saya: 
"It  often  happens  that  it  Is  Impossible  for  a 
witness  to  detail  all  the  pertinent  facts  In 
such  a  manner  as  to  enable  the  Jury  to  form 
a  conclusion  without  the  opinion  of  the  -wit- 
ness. Indeed,  the  witness  may  not  be  able 
to  separate  the  facts  and  Indications  from 
which  he  has  formed  a  conclusion  from  the 
conclusion  Itself.  From  many  of  the  illus- 
trations given  below  it  will  appear  that,  from 
necessity  of  the  case,  the  opinions  of  ordi- 
nary witnesses  must  often  be  received.  For 
example,  the  opinion  of  those  not  experts 
may  be  received  as  to  the  disposition  aud 
temper  of  animals,  as  to  matters  of  color, 
weight,  quantity,  light,  darkness,  the  state 
of  the  weather,  and  similar  facts."  Snyder 
V.  Witwer  (low'a)  48  N.  W.  1046;  Brown  v. 
Sioux  City  &  P.  R.  O.  (Iowa)  62  N.  W.  737; 
Inula  V.  The  Senator,  4  (3al.  725,  6  Am.  Dec. 
577:  Hardy  v.  Merrill,  22  Am.  Hep.  441. 

James  Crellln,  one  of  defendant's  witness- 
es, having  testified  on  his  direct  examination 
respecting  the  number  and  efficiency  of  the 
lights  in  the  vicinity  of  bin  No.  4,  one  of 
Which  lights  he  testified  was  adjustable^  sum! 
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which  "we  [referring  to  himself  and  plain- 
tiff] took  where  they  were,  going  to  do  work," 
and  that  "the  extension  ilgbt  was  extended 
right  over  bin  No.  4,"  was  cross-examined  In 
part  by  plalntUT.  as  follows:  "Q.  What  was 
that  light  [referring  to  the  extension  light] 
brought  to  No.  4  bin  for?  A.  Just  to  have 
more  light  to  work  thereby.  Q.  Now,  Mr. 
Crellln,  again,  yon  recognized  at  that  time 
that  the  light  was  necessary  for  this  bin,  did 
yon?  A.  Not  perfectly  necessary.  No,  Bir. 
I  took  it  over  there  because  two  lights  are 
better  than  one,  and  you  know  that.  Q. 
Didn't  take  It  over  because  you  recognized 
it  was  necessary?  A.  We  needed  It  if  we 
bad  to  go  into  the  bin,  and  certainly  It  Is 
necessary— two  lights  are  better  than  one. 
*  •  *  Q.  Do  you  say  a  light  over  bin  No. 
4  was  necessary  for  the  safety  of  the  men  or 
a  man  working  there?  A.  It  would  not  be 
perfectly  necessary,  but  it  would  be  more 
safe  to  have  two  lights  than  it  would  be  to 
have  one."  This  last  question  was  objected 
to  on  the  ground  that  It  called  for  the  con- 
clusion of  the  witness,  and  was  one  of  the 
questions  for  the  Jury  to  determine.  De- 
fendant introduced  evidence  which  showed 
that  the  work  in  question  was  attended  with 
some  danger.  James  Nelson,  one  of  defend- 
ant's witnesses,  who  was  also  foreman  in 
defendant's  sampling  mill,  where  plaintiff 
was  at  work  when  injured,  testified  In  part 
as  follows:  "Of  course,  a  fellow  wouldn't  do 
to  have  his  eyes  shut  around  there.  It  was 
more  dangerous  than  It  Is  walking  around  on 
the  bare  floor,  walking  over  those  beams." 

Crellln  was  the  foreman  and  representa- 
tive of  defendant  company,  and  as  such  had 
the  control  and  management  of  the  work  In 
■which  plaintur  was  engaged,  and  as  such 
foreman  it  was  not  only  his  duty,  or  rather 
that  of  defendant  company  acting  through 
him,  to  provide  plalntiflf  a  reasonably  safe 
place  In  which  to  perform  the  work  required 
of  him,  but  to  use  ordinary  care  in  keeping 
It  In  a  reasonably  safe  condition.  The  situa- 
tion there  being  one  of  danger,  as  shown  by 
defendant's  evidence,  and  Crellln  having  tes- 
tified on  direct  examination  respecting  the 
number,  location,  and  efficiency  of  the  lamps, 
and  that  he  had  taken  the  extension  or  ad- 
justable light  from  the  bin  In  which  he  and 
the  plaintiff  had  been  at  work  that  same  aft- 
ernoon, and  hung  it  over  bin  No.  4,  it  was 
not  only  plaintiff's  right  to  cross-examine 
Mm  respecting  the  things  he  actually  did,  but 
it  was  within  the  discretionary  power  of  the 
court  to  permit  plaintiff  to  interrogate  him 
respecting  his  object  and  reason  for  doing 
certain  things,  especially  in  view  of  the  fact 
that  he  was  a  "willing  witness"  for  aefend- 
«nt  and  adverse  to  plaintiff.  Jones  on  EM- 
<Jenee.  }  826. 

There  is  another  reason  why  this  testimony 
■was  admissible.  The  acts  of  Crellln  In  the 
premises,  on  principle  and  In  law,  were  the 
•cts  of  defendant  company,  and  the  plaintiff 
wa«  entitled  to  this  evidence  for  the  purpose 
77  P.— 23 


of  showing  that  the  place  was  one  of  danger, 
and  that  the  defendant  company,  through  its 
foreluan,  Crellln,  knew  of  such  danger,  and 
understood  and  appreciated  the  necessity  of 
more  than  one  lamp  In  the  immediate  vicinity 
of  bin  No.  4,  in  order  that  the  work  might  be 
performed  without  exposing  plaintiff  to  ex- 
traordinary and  unnecessarj'  hazards  and 
dangers.  In  other  words,  the  knowledge  of 
Crellln  In  reference  to  these  matters  was 
knowledge  to  his  principal.  And  again,  as  I 
have  already  stated  and  pointed  out,  the  the- 
ory upon  which  the  case  was  tried,  both  by 
plaintiff  and  defendant,  was  that  the  sta- 
tionary lamp  hereinbefore  mentioned  did  not 
light  up  the  interior  of  bin  No.  4  after  dark, 
and  that  additional  light  to  that  furnished 
by  this  stationary  lamp  was  necessary  at  that 
point;  the  defendant  claiming  that  on  the 
evening  In  question  the  adjustable  lamp  was 
hanging  over  bin  No.  4  and  furnished  an 
abundance  of  light,  whereas  the  claim  and 
theory  of  plaintiff  was  that  the  only  light  at 
said  bin  was  that  produced  by  the  two  sta- 
tionary lamps  mentioned  In  Wright's  testi- 
mony. Hence,  under  this  theory  of  the  case, 
the  testimony  was  unimportant,  except  only 
so  far  as  it  tended  to  bring  home  to  defendant 
knowledge  of  the  conditions  as  they  existed 
at  that  time,  and  the  necessity  of  additional 
light  to  that  furnished  by  the  stationary 
lamps. 

The  next  error  alleged  is  the  exclusion  of 
Avery's  testimony  with  reference  to  the 
plank  which  otherwitnesses  fordefendant  had 
testified  to  having  seen  lying  across  bin  No. 
4  Just  prior  to  the  accident.  It  appears  from 
the  record  that  the  plank  in  question  was  not 
a  part  of  the  bin;  that  is,  It  was  not  a  fix- 
ture of  or  permanently  attached  to  the  bin. 
Crellln,  defendant's  principal  witness,  testi- 
fied on  his  direct  examination  with  reference 
to  its  character  as  follows:  "Q.  Now,  do  you 
know  whether  or  not,  in  addition  to  this 
plank  and  ladder,  there  were  any  other  loose 
material  about  the  floor?  A.  You  mean 
plank?  Q.  I  mean  plank.  A.  Yes,  sir;  there 
were  several  pieces  of  plank  lying  around 
there."  In  fact,  the  record  shows  that  there 
was  but  little  more  permanency  respecting 
the  location  of  the  plank  than  there  was  to 
the  pick,  shovels,  and  other  tools  with  which 
the  work  there  was  performed. 

Under  these  circumstances,  in  order  to  en- 
title appellant  to  Avery's  testimony  that  he 
saw  a  plank  lying  across  bin  No.  4  two  or 
three  hours  after  the  accident  occurred.  It 
was  incumbent  upon  It  to  show  that  the  con- 
ditions at  the  bin  were  the  same  when  Avery 
went  to  work  as  they  were  when  plaintiff  was 
hurt.  True,  Crellln  made  the  sweeping  state- 
ment that  in  the  meantime  no  changes  had 
taken  place;  but  the  record  shows  that  he 
left  the  premises  immediately  after  the  acci- 
dent, and  accompanied  the  plaintiff  to  bis 
home,  a  distance  of  about  two  miles  from  the 
mill,  stayed  with  him  from  one-half  to  three- 
quarters  of  an  hour,  and  returned  to  the 
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smelter  about  10  minutes  before  the  11 
o'clock  shift  went  to  work.  Therefore,  ac- 
cording to  hl8  own  testimony,  he  was  not  in  a 
position  to  know  what  took  place  at  the  bin 
between  the  time  he  left  with  Meyers  at  8 
or  9  o'clock  and  his  return  at  11  o'clock  p.  m. 
And  the  record  shows  that  in  the  meantime 
ore  was  run  into  bin  Ko.  4,  and  that  the  con- 
ditions to  some  extent  had  changed.  Under 
these  circumstances  and  conditions  I  do  not 
think  it  was  an  abuse  of  discretion  for  the 
court  to  exclude  Avery's  testimony.  If  the 
plank  had  been  a  fixture  and  attached  to  the 
bin,  an  entirely  different  rule  would  govern, 
but  the  record  shows  that  It  and  other  loose 
plank  were  used,  among  other  things,  for 
foot  Ijoards,  and  were  frequently  moved  from 
one  bin  to  another. 

I  am  of  the  opinion  that  the  judgment  of 
the  trial  court  should  be  affirmed. 


HORTON,  County  Treasurer,  t.  DRISKELL. 
(Supreme  Court  of  Wyoming.    June  27,  1904.) 

TAXATION— INJUNCTION— FAILUBE      TO      VEBirr 

ASSESSMENT— ADDITION  OK  OMITTED 

PBOPBBTY. 

1.  Under  Rev.  St.  1809,  f  3575,  providing  that 
answers  to  interrogatories  may  be  enforced  by 
nonsuit,  judgment  by  default,  or  attachment,  as 
the  justice  of  the  case  may  require,  the  non- 
suiting of  a  plaintiff  for  failure  to  answer  in- 
terrogatories 18  discretionary. 

2.  In  a  suit  to  enjoin  a  county  collector 
from  collecting  taxes  on  a  certain  number  of 
cattle  on  the  ground  that  they  were  kept  on 
plaintiff's  range  in  another  county,  where  be 
paid  taxes  on  them,  defendant  answered  that 
the  range  was  in  both  counties,  and  that  plain- 
tiff did  not  pay  taxes  on  them  in  the  other 
county,  and,  as  a  separate  defense,  that  the 
cattle  were  brought  into  the  county  after  the 
regular  annual  assessment,  and,  not  having 
been  listed  or  assessed,  were  added  to  the  as- 
sessment roll  pursuant  to  Rev.  St.  1899,  f$ 
1798,  1799.  Held,  that  the  defenses  were  not 
inconsistent,  and  the  court  erred  in  compelling 
defendant  to  elect  on  which  he  would  rely. 

3.  For  the  puri>ose  of  determining  whether 
error  in  requiring  defendant  to  elect  between 
defenses  was  prejudicial,  it  cannot  be  presumed 
that  he  had  no  evidence  to  support  one  of  them. 

4.  The  collection  of  taxes  cannot  be  enjoined 
merely  for  failure  of  the  assessor  to  attach  the 
oath  required  by  statute  to  the  assessment, 
where  it  does  not  appear  that  the  tax  is  for 
some  reason  inequitable ;  and  Itev.  St.  1899,  au- 
tliorizing  injunction  to  restrain  the  illegal  col- 
lection of  taxes,  does  not  alter  this  rule,  but 
merely  confers  an  equitable,  jurisdiction,  and  re- 
lieves a  party  complaining  thereunder  from 
showing  a  threatened  irreparable  injury  and 
an  absence  of  Icsal  remedy. 

5.  Under  the  statute  providing  that  the  coun- 
ty board  of  equalization  shall  add  to  the  as- 
sessment roll  any  taxable  proi>crty  in  the  coun- 
ty not  included  in  the  assessment  as  returned 
by  tlie  assessor,  the  board  has  power  to  add 
omitted  property,  though  no  property  was  as- 
sessed to  the  owner  by  the  assessor,  and  his 
name  does  not  appear  at  all  on  the  assessment 
roll. 

6.  The  collection  of  taxes  may  be  enjoined  on 
the  ground  that  the  plaintiff  had  no  taxable 
property  in  the  county,  without  first  making 

f  6.  See  Taxation,  vol.  45,  Cent.  Dig.  i  1243. 


application  to  the  board  of  equalization  to  cor- 
rect the  assessment. 

Error  to  District  Court,  Westoa  County; 
Joseph  L.  Stotts,  Judge. 

Suit  by  J.  W.  Driskell  against  Fred  Hortou. 
as  county  treasurer  of  the  county  of  Weston. 
etc.  From  a  decree  granting  an  injunction, 
defendant  brings  error.    Reversed. 

D.  A.  Fakler  and  E.  B.  Enterllne,  for  plain- 
tiff in  error.  Nichols  &  Adams,  for  defendant 
in  error. 

CORN,  C.  J.   This  WBS  a  suit  to  enjoin  the 
collection,  by  the  county  of  Weston,  of  taxes 
upon  1,500  head  of  range  cattle.    A  teiniK)- 
rary  injunction  was  allowed,  and  upon  the 
hearing   the  court   found   in  favor  of   the 
plaintiff,  and  rendered  judgment  making  tlie 
injunction  perpetual.    The  plaintiff  (defend- 
ant in  error  here)  alleged  in  his  petition  that 
he  paid  taxes  upon  all  his  cattle  in  Crook 
county,  where  his  home  range  was  locateO, 
and  that  be  had  no  cattle  In  Weston  except 
such  as  had  drifted  there  off  their  home 
range,  and  were  not  subject  to  taxation  in  the 
latter  county.    The  defendant,  after  a  gen- 
eral denial,  answered  that  the  home  ranfce 
of  plaintiff  was  in  both  Crook  and  Weston ; 
that  the  1,5(X)  head  In  question  were  ranging, 
kept,   herded,  and  located  in  Weston,    and 
plaintiff  did  not  pay  taxes  upon  them    in 
Crook;  tliat  he  did  not  list  them  to  the  as- 
sessor of  Weston,  and  the  latter  failed  to 
assess  them,  but  they  were  added  to  the  as- 
sessment roll  by  the  board  of  equalization. 
A  third  defense  set  out,  in  substance,  that 
the  1,500  head  upon  which  the  tax  In  contrci- 
versy  was  levied  were  brought  into  the  coun- 
ty of  Weston  by  defendant  in  error  after  the 
regular  annual  assessment,  and,  not  having 
been  listed  by  him,  or  assessed  by  the   as- 
sessor, were  added  to  the  assessment  roll  by 
the  board  of  equalization;  the  claim  of  plain- 
tiff in  error  being  that  they  were  subject  to 
taxation  imder  sections  1798,  1799,  Rer.    St. 
1809.    Plaintiff  In  error  also  annexed  to  bis 
answer  a  list  of  interrogatories,  which    bo 
prayed  that  the  plaintiff  be  required  to  an- 
swer.  The  defendant  presented  a  motion  that 
the  plaintiff  be  nonsuited  iu  the  action   be- 
cause of  his  falhu-e  to  answer  the  interroga- 
tories annexed  to  the  answer  of  the  defend- 
ant, which  motion  the  court  denied.   This  rul- 
ing is  assigned  as  error. 

The  statute  (section  3575,  Rev.  St.  ISIK)) 
provides  that  "answers  to  Interrogatories 
may  be  enforced  by  nonsuit,  judgment  by 
default  or  by  attachment,  as  the  justice  of  tbe 
case  may  require."  There  is  nothing  in  tbo 
statute  which  requires  that  a  pkiintlff  he  non- 
suited for  a  failure  to  answer  Interrogatories, 
but  the  provision  Is  that  they  may  be  en- 
forced by  nonsuit  or  otherwise,  "as  the  jus- 
tice of  tlie  case  may  require."  This  comxnits 
the  matter  to  the  sound  discretion  of  the 
court.  The  record  in  no  way  discloses  by 
wbat  facts  or  circumstances  tbe  court   -was 
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gnided  In  tbe  exercise  of  its  discretion,  and 
we  are  therefore  unable  to  say  that  It  was 
abused.  Longstreth  y.  Halsey,  4  Ohio  Clr. 
Ct  R.  307;  Newburg  v.  Weare,  44  Ohio  St 
iXM,  9  N.  B.  845;  Railway  Co.  t.  Construc- 
tion Co.,  49  Ohio  St.  681,  32  N.  E.  961. 

Upon  the  luotlou  of  the  plaintiff,  the  court 
required  the  defendant,  over  his  objection,  to 
elect  whether  he  would  rely  upon  the  first 
and  second  defenses  or  upon  the  first  and 
third  defenses  stated  In  bis  answer.  Tbe  de- 
fendant thereupon  elected  to  rely  upon  bis 
&ist  and  second  defenses.  This  ruling  is  also 
assigned  as  error.  Upon  what  principle  tbe 
defendant  was  required  to  elect  is  not  very 
dear.  Tbe  defenses  were  not  inconsistent, 
even  if  that  would  justify  tbe  court  in  requir- 
ing an  election  between  them.  It  might  be 
that  tbe  piaintlfl  had  that  number  of  cattle 
ranging  in  tbe  coimty  on  April  1st,  and  also 
that  he  brought  into  the  county  an  equal 
number  after  that  date,  and  prior  to  the  as- 
sessment by  the  board  of  equalization  in 
June.  Or  it  might  well  be  that  a  portion  of 
tbe  number  assessed  were  In  the  county,  and 
subject  to  taxation,  at  the  time  of  the  annual 
assessment  on  April  1st,  and  that  tbe  remain- 
der were  brought  in  and  became  taxable  sub- 
i>eqaent  to  that  date,  and  prior  to  the  assess- 
ment. In  either  case  he  bad  tbe  right  to 
plead  the  facts,  and  he  bad  the  right  to  so 
plead  them  as  to  cover  whatever  state  of  cir- 
cumstances might  be  developed  by  tbe  evi- 
dence. Tbe  ruling,  In  effect,  struck  out  the 
third  defense,  and  deprived  the  defendant  of 
that  right,  and  we  think  it  was  cleariy  erro- 
neous. As  the  evidence  Is  not  brought  up  In 
the  bill  of  exceptions,  we  are  unable  to  de- 
termine how  far  it  operated  to  the  prejudice 
of  the  defendant,  but  we  are  not  at  liberty 
to  presume  that  be  bad  no  evidence  to  sup- 
port the  allegations. 

But  at  tbe  conclusion  of  tbe  bearing  the 
ronrt  found  as  conclusions  of  fact  that  tbe 
plaintiff,  on  and  after  the  1st  of  April,  bad 
some  cattle  ranging  in  Weston  county;  that 
they  were  not  listed  for  taxation  by  him  nor 
assessed  by  tbe  assessor;  that  the  assessor 
returned  an  assessment  roll,  but  entirely  fail- 
ed to  attach  to  it  the  oath  required  by  stat- 
ute, and  tbe  board  of  equalization  added  the 
rattle  In  question  to  such  roll.  The  court 
farther  found  as  conclusions  of  law,  first, 
tliat  tbe  failure  of  the  assessor  to  attach  the 
statutory  oath  rendered  the  assessment  roll 
and  tbe  levy  of  taxes  thereunder  wholly  In- 
valid; second,  that  tbe  assessment  made  by 
tbe  board  of  equalization  was  invalid  for  the 
reason  that  no  property  whatever  was  as- 
iiessed  by  the  assessor  against  tbe  plaintiff; 
and,  third,  that  tbe  plaintiff  was  entitled  to 
a  perpetual  injunction  as  prayed.  There  was 
no  finding  whether  the  property  in  question 
was  subject  to  taxation  In  Weston  county, 
and  tbe  effect  of  tbe  decision  of  tbe  court,  as 
we  understand  It,  Is  that  tbe  remedy  by  in- 
junction is  available,  upon  a  failure  of  the 
assessing  officers  to  comply  with  the  require- 


ments of  the  statute,  without  regard  to  tha 
question  whether  tbe  property  was  leghlly 
subject  to  taxation  in  tbe  particular  Juris- 
diction or  not  We  do  not  understand  this 
to  be  tbe  law.  It  Is  true  that,  where  It  Is 
sought  to  sustain  tax  titles  or  sales  for  taxes, 
It  is  generally  held  that  tbe  requirements  of 
the  statute  must  be  substantially  complied 
with,  and  not  only  tbe  sale,  but  tbe  levy  and 
assessment  must  be  made  in  tbe  manner  re- 
quired; and  when  the  oath  of  the  assessor  Is 
required  to  be  attached  to  the  assessment 
roll,  and  the  assessor  falls  In  this  duty,  the 
omission  renders  the  assessment  roll  void  as  a 
basis  for  the  proceedings  of  sale,  and  invali- 
dates the  sale.  But  when  equitable  relief  Is 
sought  the  maxim  is  applied  that  he  who  seeks 
equity  must  do  equity,  and  an  Injunction  will 
not  be  allowed  on  account  of  tbe  mere  fail- 
ure of  tbe  taxing  officers  to  fulfill  the  require- 
ments of  tbe  statute  In  the  levy  and  assess- 
ment but  It  must  appear  that  the  tax  itself 
Is  Inequitable  for  tbe  reason  that  tbe  prop- 
erty was  not  taxable,  or  that  it  was  not  tbe 
property  of  the  complainant  or  tbe  like.  The 
Supreme  Court  of  Illinois  early  laid  down 
the  rule  that  It  Is  only  In  extraordinary  cases 
that  the  writ  of  Injunction  is  properly  in- 
voked, and  that  the  exceptions  are  confined 
almost  if  not  entirely,  to  cases  where  the  tax 
itself  is  not  authorized  by  law,  or,  if  the  tax 
Itself  Is  authorized,  It  Is  assessed  upon  prop- 
erty which  Is  not  subject  to  the  tax.  Chi- 
cago, B.  &  Q.  R.  R.  Co.  V.  Frary,  22  111.  37. 
Tbe  doctrine  announced  by  tbe  Wisconsin 
court  Is  that  a  court  of  equity  will  not  inter- 
fere to  declare  a  tax  invalid,  and  restrain  its 
collection,  unless  the  objections  to  the  pro- 
ceeding are  such  as  to  go  to  tbe  very  ground- 
work of  tbe  tax,  and  necessarily  affect  ma- 
terially Its  principle,  and  show  that  It  must 
necessarily  be  unjust  and  unequal;  that  It  is 
not  enough  to  show  that  tbe  tax  proceedings 
are  irregular  or  void,  but  it  must  also  appear 
that  they  are  inequitable,  and  that  it  will  be 
against  conscience  to  let  them  go  on.  Uixon 
V.  Oneida  County,  82  Wis.  531,  52  N.  W.  445. 
When  a  taxpayer  tmdertakes  to  stop  the  offi- 
cers of  tbe  law  from  collecting  a  tax  charged 
against  bis  property  by  a  proceeding  In 
equity,  he  should  be  required  to  demonstrate 
by  his  complaint  that  his  property  is  not 
legally  or  equitably  chargeable  therewith. 
Kaebler  v.  Dobberpuhl,  56  Wis.  486,  14  N. 
W.  644;  Hayes  v.  Douglas  County,  92  Wis. 
444,  65  N.  W.  482,  31  L.  R.  A.  213,  53  Am. 
St  Rep.  926.  In  Flfield  v.  Marinette  County, 
62  Wis.  534,  22  N.  W.  700,  it  was  urged  that 
the  allegation  that  tbe  assessment  roll  was 
not  verified  by  the  assessor  was  equivalent  to 
an  allegation  that  the  taxes  levied  upon  plain- 
tiff's lands  were  not  only  illegal,  but  unequal 
and  unjust  and  that  a  court  of  equity  should 
therefore  restrain  their  collection.  But  the 
court  say:  "It  may  be  admitted  that  the  al- 
legation mentioned  is  equivalent  to  an  allega- 
tion that  the  taxes  levied  and  extended  upon 
such  an  assessment  ore  Illegal  In  the  sense 
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that  no  valid  title  could  be  made  under  the 
tax  proceedings  by  a  sale  of  the  plaintiff's 
lands  for  the  nonpayment  of  such  taxes,  If 
such  sale  was  attacked  In  proper  time  by  an 
action  at  law;  but  certainly  mich  allegation 
does  not  demonstrate  that  the  taxes  extended 
upon  such  assessment  are  unequal,  inequita- 
ble, or  unjust"  The  Kansas  court  say  that 
It  is  well  settled  in  that  state  that  Injunction 
cannot  be  maintained  to  restrain  the  collec- 
tion of  taxes,  which  the  plaintiff  justly  ought 
to  pay,  because  of  errors  or  irregularities  in 
the  proceedings  of  the  taxing  officers  (Life 
Association  v.  Hill,  51  Kan.  644,  33  Pac. 
300);  that  It  can  only  be  maintained  for  the 
purpose  of  restraining  an  Illegal  tax,  no  mat- 
ter what  the  irregularity  In  the  mode  of  as- 
sessment may  have  been  (Button  v.  Nat 
Bank,  53  Kan.  462,  36  Pac.  724).  When  the 
defect  does  not  Impeach  the  justice  of  the 
tax,  equity  will  not  interfere.  Dill.  Mun. 
Corp.  024;  Miller  v.  Vollmer,  153  Ind.  30,  53 
Pac.  949;  Reynolds  v.  Bowen,  138  Ind.  444, 
37  N.  E.  962. 

The  fact  that  our  statute  (section  4172, 
Rev.  St  1899)  provides  for  the  remedy  by 
Injunction  to  restrain  the  Illegal  levy  or  col- 
lection of  taxes  does  not  affect  the  principle 
involved.  The  section  is  copied  from  the 
Ohio  statute,  and,  as  explained  by  the  Su- 
preme Court  of  that  state,  "the  jurisdiction 
thus  conferred  is  an  equitable  jurisdiction, 
and  is  to  be  exercised  upon  equitable  princi- 
ples. Proceeding  under  the  statute,  the  party 
complaining  is  not  required  to  show  a  case 
of  threatened  irreparable  injury,  or  the  ab- 
sence of  a  remedy  by  ordinary  legal  proceed- 
ings; but  be  must  exhibit  a  case  in  whicli, 
upon  the  merits,  he  is  entitled  to  the  equita- 
ble relief  demanded."  Steese  v.  Oviatt,  24 
Ohio  St  253;  Stephan  v.  Daniels,  27  Ohio  St 
536;  Tone  v.  Columbus,  39  Ohio  St  302,  48 
Am.  Rep.  438. 

The  findings  In  this  case  are  special,  and 
the  court  does  not  find  that  the  property  was 
not  subject  to  taxation  in  Weston  county,  or 
that  the  tax  was  for  any  reason  unequal,  un- 
just, or  Inequitable.  There  Is  no  finding  that 
the  tax  is  Illegal  except  In  the  sense  that  the 
assessment  Is  held  to  be  void,  or  at  least  so 
irregular  that  It  Is  InsufiSdent  to  support  a 
valid  levy.  And,  as  we  have  pointed  out,  this 
kind  of  illegality  will  not  support  an  applica- 
tion for  equitable  relief.  We  are  therefore 
of  the  opinion  that  the  assignment  by  plain- 
tiff In  error  that  the  judgment  of  the  court 
decreeing  an  injunction  Is  not  supported  by 
the  findings  must  be  sustained. 

Counsel  for  plaintiff  in  error  contend,  as  we 
understand,  that  the  county  board  of  equal- 
ization has  no  power  or  authority  to  add 
omitted  taxable  property  to  the  assessment 
roll  and  assess  its  value,  and  the  case  of 
Union  Pacific  R.  Co.  v.  Donnellan,  2  Wyo. 
478,  is  cited  as  authority.  That  was  a  suit 
to  enjoin  an  alleged  district  school  tax,  and 
the  court  found  that  the  clerk  of  the  district 
did  not,  as  required  by  law,  file  with  the 


county  clerk  any  certificate,  or  notify  the 
county  assessor,  of  any  amount  voted  by  tbe 
district,  that  the  assessor  did  not  make,  or 
attempt  to  make,  any  assessment  of  the  prop- 
erty of  the  district,  and  did  not  return  any 
separate  assessment  roll  of  the  district,  or 
make  any  attempt  to  do  so,  and  that  It  did 
not  even  api)ear  that  any  sum  of  money  was 
voted  by  the  district;  that  the  board  did  not 
pretend  to  add  to  the  complainant's  tax  list 
any  taxable  property  not  Included  In  the  as- 
sessment, but  undertook  to  make  an  original 
assessment  of  tbe  district,  and  blend  it  veltli 
the  general  county  tax,  the  county  clerk  mak- 
ing tbe  assessment  from  his  own  general  per- 
sonal knowledge,  and  not  from  a  separate  as- 
sessment roll  returned  by  the  assessor.  Tlie 
court  held  that  under  these  facts  there  was 
no  assessment  at  all,  and  that  the  acts  of  the 
county  commissioners  and  county  clerk  were 
of  no  validity  whatever.  The  purport  of  the 
decision,  therefore,  seems  to  have  been  that 
the  sum  claimed  was  not  a  tax  at  all,  but  a 
mere  pretended  tax;  and  the  case  Is  not  au- 
thority for  the  proposition  that  the  board  Is 
not  authorized  to  assess  property  as  was 
done  in  the  case  before  ua.  Whether  the 
board  would  have  power  to  make  an  assess- 
ment of  the  property  of  the  county  In  the  ab- 
sence of  any  assessment  roll  returned  by  the 
assessor,  we  need  not  consider,  as  in  this 
case  they  had  before  them  an  assessment  roll 
regular  In  all  repects  except  that  It  was  not 
verified  as  required  by  law. 

If  it  Is  tbe  claim  of  counsel  that  the  board 
had  no  such  authority  for  the  reason  that 
the  plaintiff  was  not  assessed  for  any  prop- 
erty by  the  assessor,  and  his  name  did  not  ap- 
pear at  all  upon  the  assessment  roll  until  en- 
tered thereon  by  the  board.  It  is  sufficient  to 
say  that  there  is  no  warrant  or  basis  for 
sucb  claim  in  the  language  of  the  statute.  It 
expressly  provides  that  "said  board  shall  at 
its  first  meeting  add  to  said  assessment  roll 
any  taxable  property  in  their  county  not  in- 
cluded In  the  assessment  as  returned  by  the 
assessor  and  assess  the  value  thereof."  This 
confers  full  authority.  The  other  authori- 
ties cited  are  from  states  where  the  statutes 
do  not  confer  such  authority,  and' are  not  ap- 
plicable here.  Being  purely  statutory  boards, 
they  have  only  such  powers  as  the  statutes 
confer.  In  some  of  the  states  the  boards  are 
held  to  have  this  authority  under  statutes 
less  plain  and  explicit  than  ours.  Parker  v. 
Van  Steenburg,  68  Iowa,  170,  26  N.  W.  60; 
Robb  V.  Robinson,  66  Iowa,  500,  24  N.  W.  15; 
King  V.  Parker,  73  Iowa,  757,  34  N.  W.  451; 
Poi)pleton  V.  Yamhill  County,  8  Or.  337. 

It  was  not  necessary  for  the  plalntlflF  to  al- 
lege or  prove  that  he  had  first  made  applica- 
tion to  the  board  to  correct  the  assessment, 
for,  if  he  had  no  property  in  the  county  sub- 
ject to  taxation.  It  was  not  a  mere  ovcras- 
sessiuent,  but  the  tax  was  Illegal,  and  the  de- 
fect was  jurisdictional.  Board  v.  Searlght 
Cattle  Co.,  8  Wyo.  784,  31  Pac.  2G8;  Cooley 
on  Taxation  (3d  Ed.)  1382;  Barber  v.  Farr, 
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M  Iowa,  68,  «  N.  W.  134;  IlUnols  Gent  B. 
Go.  T.  Hodges,  113  111.  S28. 

We  do  not  find  that  the  coprt  abased  Iti 
dlMxetton  in  permitting  tbe  filing  of  an 
unended  petition  after  tbe  erldence  was  all 
la 

Tbe  lodgment  will  be  reyemed,  and,  the  Is- 
loes  presented  by  tbe  pleadings  not  being 
covered  by  tbe  findings,  tbe  case  will  be  re- 
manded for  a  new  trial  in  accordance  with 
tbe  TlewB  expressed  in  tbis  <qplnIon. 

KNIGHT  and  POTTER,  JJ.,  concur. 

(S  Colo.  4T2) 

GURNEr  r.  BBOWN.» 

SMALL  T.  SAME. 

(BoptenM  Oonrt  of  Colorado.     June  6,  1904.) 

HSUta  AHD  WHIlfO— LOOK  0I.AI1IS— LOCATIOM 
—  IRTERIOa  DBPABTIUNT  —  OBCIBIONB— COI.- 
UTIBAI.  ATTACK  —  EITECT  —  OONFUOTINO 
CLAIMS— SLIOtlOII—SKLOOATIOIl  —  BIOHT  OV 
LOCATOBS. 

LWIiere^  In  a  snit  to  determine  adveiae 
daimi  to  a  mining  location,  tbe  only  qnestion 
nbmitted  for  triiu,  and  the  only  one  which 
the  parties  intended  to  litigate,  was  the  time 
when  tbe  premises  in  oontrorersy  reverted  to 
tbe  pnblic  domain  and  therenpon  became  aub- 
jcet  to  relocation,  and  both  parties  asaomed  at 
the  trial  that  tbe  rtipnlation  of  facts  presented 
■ocb  qnestion,  an  objection  that  the  stipnlated 
{acts  were  insufficient  to  present  It  was  not 
(Tailable  when  made  for  the  first  time  on  ap- 
peal 

2.  When,  on  an  application  for  a  patent  to 
t  mining  claim,  the  Interior  Department  held 
tfaa^  a  lode  vein  had  not  been  shown  to  exist 
aod  pass  through   conflicting  patented   placer 

rnd  at  the  time  tbe  holder  of  the  patent  to 
placer  applied  for  soch  patent,  and  there- 
fore the  claimant  of  the  lode  claim  was  not  en- 
titled to  the  conflicting  placer  ground,  such 
determination  did  not  conatitnte  a  Judgment 
that  the  lode  yeln  did  not  pass  through  the  con- 
ffietiog  placer  location. 

3.  A  jadgment  of  tbe  Land  Department  In 
determining  whether  an  applicant  for  a  patent 
to  a  lode  mining  claim  Is  entitled  to  acquire  the 
fee  from  the  United  States  cannot  be  collater- 
elly  attacked. 

4.  On  an  application  for  a  patent  to  a  lode 
daim  which  conflicted  with  a  patented  placer 
location,  the  Land  Department,  on  May  28, 
1896,  requited  the  applicant  to  elect  whidi  of 
two  disconnected  tracts  he  should  receive  a 
patent  for,  and  provided  that.  In  default  of  elec- 
tion or  appeal  within  60  daya  from  the  date 
of  the  order,  the  entry  to  the  land  in  contro- 
versy ahould  be  canceled  without  further  notice. 
No  appeal  was  taken  from  this  decision,  but 
the  oalmant  Instituted  proceedings  against  the 
conflicting  claimant,  which  resulted  in  an  ad- 
verM  decree  rendered  Ifay  7,  1898,  after  which, 
on  June  14,  1898,  the  daimant  filed  an  elec- 
tion to  retain  the  part  of  the  claim  adjoining 
the  placer  location,  and  waived  his  right  to  re- 
view the  decision  of  May  7,  1898,  after  which, 
on  July  15,  1888,  the  General  Land  Office 
Oommissloner  canceled  tbe  entrv  as  to  that  part 
•(  the  claim  Including  the  land  in  controversy. 
BM  that,  tbe  Land  Department  having  taken 
DO  steps  to  enforce  that  part  of  the  decree 
providing  an  election  at  the  end  of  60  days, 
tbe  land  In  controversy  did  not  revert  to  the 
United  States  until  the  filing  of  the  entryman's 
election  OD  Jane  14,  18B8,  and  waa  therefore 
again  subject  to  location  immediately  aubae- 
qnent  to  sndi  filing^  bat  not  prior  thereto. 

*  Rehearing  denied  June  27,  lt04. 


5.  Where  the  certificate  of  location  of  a  min- 
ing claim  was  not  suspended  or  canceled,  but 
an  order  was  entered  by  the  Interior  Depart- 
ment that  the  entry  itself  should  be  suspended 
until  certain  directions  were  complied  with, 
such  suspension  did  not  destroy  the  force  of  the 
certificate  evidencing  such  entry,  nor  entitle 
third  persons  to  attack  its  validity. 

6.  Where,  on  an  application  for  a  patent  to 
a  lode  claim,  tbe  Interior  Department  suspended 
the  entry,  and  required  the  entryman  within  60 
days  to  elect  which  of  two  disconnected  tracts 
indnded  in  the  entry  he  would  receive  a  patent 
for,  and,  in  case  of  his  failure  to  elect,  the  entry 
as  to  a  portion  of  tbe  claim  in  controversy 
should  be  canceled  without  notice,  tbe  failure 
of  the  entryman  to  appeal  from  snch  holding 
did  not  operate  to  canosl  the  entry  at  tbe  ex- 
piration of  the  time  allowed  to  appeal,  no  elec- 
tion having  been  filed,  and  the  Land  Depart- 
ment not  naring  taken  any  steps  to  enforce 
snch  election  w  cancel  the  entry. 

7.  Where,  at  tbe  time  B.  located  a  mining 
dalm  on  tbe  ground  in  controversy,  it  was  not 
subject  to  location,  and  after  It  became  sub- 
ject to  location,  and  before  B.  filed  an  amended 
location  tliereon,  the  gronnd  was  located  by  O., 
B.  acquired  no  rights  by  virtue  of  his  orig- 
inal or  amended  location. 

Appeals  from  District  Oonrt,  Teller  Comi- 
ty; Louis  A.  Cunnlngbam,  Jndge. 

Actions  by  Charles  Doncan  Onmey  and  by 
J.  A.  Small  against  F.  O.  Brown.  From  • 
decree  in  favor  of  defendant  in  each  caae, 
plalntlflB  appeal.  Jodgment  In  the  salt  ot 
Small  against  Brown  yacated,  and  Judgment 
in  the  rait  of  Gnmey  against  Brown  revers- 
ed. 

John  Knowtes  and  Ohaa.  Rand,  for  appe- 
lant Small.  J.  O.  Helm  and  Chaa.  C.  BuUer, 
for  appellant  Onmey.  Potter  *  McCarthy, 
for  appellea. 

OABBERT,  a  J.  The  main  qnestion  pre- 
sented for  determination  In  both  of  these 
canses  Is  the  same,  and  the  mining  premises 
in  controversy  embrace  practically  tbe  same 
tract  For  these  reasons  the  two  cases  will 
be  disposed  of  in  one  opinion. 

Appellee,  Brown,  applied  for  patent  on  • 
mining  claim  known  as  the  "Scorpion."  Ap- 
pelant Oumey  adveraed  this  application  as 
the  owner  and  claimant  of  tbe  Hobson's 
Choice,  and  the  appellant  Small  as  the  owner 
and  claimant  of  the  P.  O.  Thereafter  each 
brought  snit  in  snpport  of  his  adverse  claim. 
The  causes  wero  tried  on  an  agroed  state- 
ment of  facts,  whereby  the  main  qnestion 
presented  is,  when,  with  respect  to  the  three 
locations,  did  the  premises  In  controversy 
become  subject  to  locationT  The  following 
diagram  will  aid  in  understanding  this  ques- 
tion: 


Tb«  facts  presenting  It  »n  as  follows: 
From  this  diagram  it  will  be  observed  that 
the  Kohnyo  was  segregated  into  two  discon- 
nected tracts  by  the  Mt  Boss,  a  patented 
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placer  claim.  The  north  end  of  the  Kohnyo, 
approximately  SOO  feet  In  length,  embraced 
the  discovery  shaft.  The  south  end  was 
some  700  feet  in  lengtli,  and  was  without 
development  worlc  of  any  kind.  The  local 
land  office  permitted  the  claimant  of  the 
Kohnyo  to  enter  the  two  tracts  as  one  claim, 
but  the  Land  Department  ultimately  refused 
to  issue  a  patent  for  such  tracts,  basing  such 
refusal  upon  the  ground  that  two  disconnect- 
ed portions  of  a  lode  mining  claim  separated 
by  a  patented  placer  could  not  be  Included 
under  one  location  within  the  same  patent 
The  Land  Office,  however,  gave  the  applicant 
the  privilege  of  proceeding  to  patent  upon 
either  of  the  segregated  tracts,  and  directed 
that,  in  default  of  an  election  or  appeal  by 
the  claimant  within  60  days  from  the  date 
of  the  order,  the  entry  of  that  portion  of 
the  claim  lying  south  of  the  Mt.  Bosa  placer 
should  be  canceled  without  further  notice. 
This  decision  was  rendered  May  28,  1895. 
No  appeal  was  taken  from  this  decision,  but 
the  claimant  of  the  Kohnyo  Instituted  pro- 
ceedings against  the  claimants  of  the  Mt. 
Bosa  placer,  the  purpose  of  which  was  to 
secure  title  to  the  vein  of  the  Kohnyo,  which. 
It  was  claimed,  passed  through  the  portion 
of  the  placer  conflicting  with  the  Kohnyo 
location.  These  proceedings  were  prosecut- 
ed before  the  Land  Department,  with  the 
result  that  on  May  7,  1898,  a  decision  was 
rendered  against  the  Kohnyo  claimants'  con- 
tention of  a  known  vein  In  the  placer  con- 
flict. June  14,  1898,  the  claimant  of  the 
Kohnyo  filed  in  the  local  land  office  a  writ- 
ten instrument,  whereby  election  was  made 
to  retain  and  patent  the  north  end  of  tlje 
Kohnyo  claim,  and  In  which  the  right  to 
further  question  or  review  the  decision  of  the 
Land  Department  of  May  7, 1898,  was  waiv- 
ed. July  15,  1898,  the  Commissioner  of  the 
General  Land  Office  canceled  the  entry  of 
the  Kohnyo  claim  as  to  that  portion  south 
of  the  Mt.  Bosa  placer.  May  13,  1898,  ap- 
pellee. Brown,  located  this  700  feet  as  the 
Scorpion  lode  claim.  June  23,  1898,  appel- 
lant Gurney  located  the  same  premises  as  the 
Hobson's  Choice  lode,  and  July  16,  1808,  ap- 
pellant Small  located  the  same  ground  as  the 
P.  G.  lode  claim.  July  15  and  16,  1898,  the 
claimant  of  the  Scorpion  ffied  amended  and 
second  amended  location  certificates.  On 
these  facts  Judgment  was  rendered  for  de- 
fendant in  each  case,  from  which  the  plain- 
tiffs appeal. 

Other  facts  were  stipulated,  which  have 
not  been  summarized  because  they  are  of 
that  character,  and  cover  such  questions, 
that  the  rights  of  the  respective  claimants 
to  the  premises  In  controversy  are  wholly 
dependent  upon  the  legal  conclusions  dednd- 
ble  from  those  stated.  Counsel  for  appellee, 
however,  contend  that  the  judgment  must  be 
affirmed  because  the  agreed  facts  fall  to 
Identify  the  premises  in  dispute  as  part  of 
the  Kohnyo  claim,  do  not  establish  the  valid- 
ity of  tlMt  location,  nor  affitmatively  show 


that  the  premises,  when  located  as  the  Sco» 
plon,  were  not  part  of  the  unappropriated- 
public  domain.  The  agreed  statement  will 
not  bear  this  construction.  It  is  evident 
from  the  record  and  the  briefs  of  counsel 
that  the  only  question  submitted  for  trial, 
and  the  only  one  which  the  parties  intended 
to  litigate  and  have  determined  by  the  trial 
court,  was  the  time  when  the  premises  in 
controversy  reverted  to  the  public  domain, 
and  the  Judgment  respecting  their  rights 
which  would  follow  the  conclusion  of  law 
on  this  question;  or,  in  other  words,  the 
only  question  really  submitted  for  trial  was 
the  point  of  time  at  which  the  premises  in 
controversy  were  open  to  location.  Upon  the 
determination  of  this  question  the  decision 
as  to  which  of  the  respective  locations  was 
valid  depended.  This  is  apparent  from  the 
agreed  statement  of  facts,  for  thereby  It  was 
conceded  that  each  of  the  parties  litigant 
had  complied  with  all  the  requirements  of 
the  law  In  the  location  of  their  respective 
claims  as  set  forth  In  their  respective  plead- 
ings, saving  and  excepting  It  was  not  admit- 
ted that  at  the  time  of  the  respective  loca- 
tions the  ground  In  controversy  was  subject 
to  location.  As  to  each  claim  this  question 
was  reserved  for  the  decision  of  the  trial 
court  by  the  following  proviso:  "Provided. 
liowever,  that  it  is  not  admitted  that  at  the 
time  of  said  location  the  ground  embraced 
in  said  location  was  a  part  of  the  vacant 
and  unappropriated  public  domain." 

Counsel  for  appellee  concede  that  the  tract 
in  controversy  is  substantially  identical  with 
the  south  tract  of  the  Kohnyo  lode,  but  say 
that  such  fact  is  not  disclosed  by  the  record. 
If  not,  it  Is  rather  strange  that  in  the  prep- 
aration of  the  agreed  statement  the  various 
steps  affecting  the  Kohnyo  location  were  8«t 
out  with  such  particularity.    A  discussion 
of  the  main  question  in  the  cases  will  dem- 
onstrate that  the  stipulated  facts  do  estab- 
lish the  validity  of  the  Kohnyo  location,  and 
that  at  the  date  of  the  location  of  the  Scor- 
pion the  premises  therein  Included  were  not 
a  part  of  the  unappropriated  public  domain. 
Appellee,  however,  is  estopped  from  raising 
any  of  these  questions  now.    His  counsel 
state  in  their  brief:    "Upon  the  trial  in  the 
court  below  the  stipulation  of  facts  was  not 
read  by  either  party.    *    •    •    It  was  upon 
taking  up  the  record  before  this  court  for 
the  preparation  of  appellee's  brief  that  tbe 
question  of  the  relevancy  of  the  exhibits  at- 
tached to  the  stipulation  of  facts  first  pre- 
sented itself.    •    »    »    From  an  examina- 
tion of  the  record  it  would  apjwar  to  be  a 
certainty  that  the   case   was   tried  in    the 
lower   court  upon   assumptions   which     are 
wholly  unsupported  by  the  written  evidence 
contained  in  the  agreed  statement  of  facts. 
•    •    *    The  truth  of  the   matter  Is    tbat 
after  the  preparation,  execution,  and  fillns 
of  the  agreed  facts  the  stipulation  contain- 
ing such  facts  was  never  again  read  or  di- 
gested by  any  of  the  parties  in  isterest     Tbe 
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trial  court  and  counsel  for  all  tbe  parties 
litigant  aBEumed  tbat  the  atlpulatton  cov- 
ered facts  whlcb,  upon  investigation,  we  fail 
to  find."  Facts  assumed  to  be  true  on  tbe 
trial  of  a  cause  cannot  afterwards  be  con- 
tested on  appeal.  2  Cyc.  675.  In  abort,  it 
appears  that  counsel  for  both  sides,  on  the 
trial  of  the  cause,  construed  the  stipulated 
tacts  as  coTejdng  these  questions,  and  on 
appeal  they  will  be  held  to  that  constmction. 
Again,  none  of  these  questions  were  raised 
in  tbe  court  below.  Had  they  been,  and  the 
attention  of  tbe  court  and  counsel  been  call- 
ed to  the  fact  that  tbe  agreed  statement 
omitted  material  facts,  opportunity  would 
have  been  afforded  to  correct  the  alleged 
omiaalons  either  by  further  stipulation  or 
testimony.  One  of  the  cardinal  principles 
of  appellate  procedure  is  that  questions 
wnght  to  be  reviewed  shall  first  be  brought 
before  the  trial  court  for  decision;  other- 
wise a  court  of  review  would  often  be  com- 
pelled to  decide  purely  original  questions 
which  the  trial  court  was  given  no  oppor- 
tunity to  decide  or  determine.  Elliott's  Ap- 
pellate Procedure,  |  489. 

We  shall  next  notice  the  contention  of 
connsel  for  appellee  that  the  premises  In 
controversy  were  not  segregated  by  the 
Eohnyo  location.  In  support  of  this  claim 
two  propositions  are  relied  upon:  (1)  The 
decision  of  tbe  Land  Department  of  May  7, 
1888,  to  the  effect  that  the  Kohnyo  vein  was 
not  known  to  exist  within  the  boundaries  of 
the  Mt  Rosa  placer  at  the  time  application 
for  tbe  patent  therefor  was  made;  and  <2) 
that  the  rights  of  the  Kohnyo  claimant  ter- 
minated at  the  point  where  the  north  end 
of  the  Kohnyo  claim  Intersected  the  exterior 
boaodaries  of  the  Mt  Rosa  placer.  The  first 
proposition  is  clearly  untenable.  The  pro- 
ceedings before  the  Land  Department  with 
respect  to  the  Kohnyo  vein  passing  tlsrough 
the  conflicting  patented  placer  were  for  the 
purpose  of  determining  whether  or  not  such 
vein  was  known  to  exist  at  the  time  patent 
for  the  placer  was  applied  for.  On  the  evi- 
dence submitted  the  department  held  that 
it  was  not  known  when  the  claimants  of  the 
Mt.  Rosa  applied  for  a  patent,  and  therefore 
could  not  be  held  by  the  Kohnyo  lode.  This 
is  radically  different  from  a  Judgment  to  the 
eff>>ct  that  the  vein  did  not  pass  through  the 
conflicting  placer  location.  The  second  prop- 
osition is  equally  untenable.  The  Land  De- 
partment to  a  special  tribunal,  created  for 
the  purpose  of  supervising  the  various  pro- 
tt-edings  whereby  title  from  the  government 
to  portions  of  the  public  domabi  may  be  ob- 
taine<l.  Its  Judgment  respecting  these  mat- 
ters which  it  must  determine  in  ascertaining 
whether  or  not  an  applicant  Is  entitled  to 
acquire  the  fee  title  or  patent  from  tbe  Unit- 
ed States  is  unassailable,  except  by  direct 
proceedings.  In  other  words,  its  Judgment 
re-jipecting  these  matters  cannot  be  attacked 
<-ollaterally.  .Steel  v.  Smelting  Co.,  106  U.  S. 
HI,  1  Sup.  Ct.  389,  27  L,  Ed.  226;  Smelting 


Ck).  T.  Kemp,  1<H  U;  S.  63S,  26  L.  Ed.  875. 
In  this  Instance  the  Land  Department  had 
determined  that  ihe  applicant  for  patent  on 
the  Kohnyo  was  entitled  to  a  conveyance  of 
one  or  the  other  of  the  two  tracts.  Whether 
or  not  this  conclusion  was  right  or  wrong 
cannot  be  questioned  collaterally.  If  wrong, 
it  was  an  error  which  the  Land  Department 
committed  In  the  exercise  of  Its  Jurisdiction 
over  those  matters  specially  intrusted  to  its 
supervision  and  control,  and  hence  could 
only  be  corrected  In  a  direct  proceeding  in- 
stituted for  that  purpose. 

This  briogs  us  to  a  discussion  and  deter- 
mination of  what  we  have  designated  as  tbe 
main  question,  namely,  at  what  date,  with 
respect  to  the  three  locations  now  asserting 
rights  to  the  premises  in  dispute,  did  such 
premises  become  subject  to  location?  No 
case  is  cited  by  coimsel  where  the  propo- 
sitions presented  by  the  facts  narrated  and 
bearing  upon  this  question  have  been  deter- 
mined, and  we  must  therefore  analyze  tbe 
facts  and  their  effect  for  the  purpose  of  a»- 
certalning  when,  according  to  these  facts,  the 
subject-matter  of  the  actions  reverted  to  tbe 
public  domain.  This  Is  the  Important  point, 
because  a  location  of  a  mining  claim  can 
only  be  made  upon  unappropriated  mineral 
land.  Armstrong  v.  Lower,  6  Colo.  393.  The 
decision  of  May  28,  1895,  did  not  cancel  the 
entry  made  by  the  applicant  for  patent  on  the 
Kohnyo.  Thereby  the  Kohnyo  claimant  was 
given  the  right  to  elect  which  of  tbe  two 
tracts  would  be  selected  for  patent.  In  case 
of  failure  to  make  such  election,  the  govern- 
ment reserved  the  right  to  cancel  the  enti^ 
on  the  south  tract.  Tbe  Judgment  of  the 
Land  Department  was  to  be  enforced  In  one 
of  two  ways,  whereby  one  or  the  other  of  the 
tracts  would  be  restored  to  the  public  do- 
main, nanaely,  by  the  election  of  the  Kohnyo 
claimant,  or  tbe  affirmative  action  of  the 
department.  Tbe  proceedings  instituted  by 
the  Kohnyo  claimant  for  the  purpose  of  es- 
tablishing tbe  existence  of  a  known  vein 
through  the  Mt.  Rosa  placer  at  the  time  the 
patent  for  tbe  latter  was  applied  for  cut  no 
figure,  for.  Independent  of  these  proceedings, 
the  fact  remains  that  the  Judgment  of  the 
Land  Department  of  May  28,  1895,  was  not 
enforced  or  given  effect  until  the  Kohnyo 
claimant,  by  Its  written  declaration  filed  In 
the  local  land  oSice,  indicated  Its  intention  to 
proceed  to  patent  on  the  north  tract.  This 
act  on  the  part  of  the  Kohnyo  claimant  was 
an  express  smrender  of  all  rights  to  the 
south  tract.  It  operated  as  an  abandonment 
of  any  right  thereto,  and  took  effect  the  very 
moment  the  declaration  of  election  was  filed 
In  the  local  land  office.  Derry  v.  Ross,  3 
Colo.  295.  Up  to  that  thne  tlte  Land  De^ 
partment,  having  taken  no  affirmative  action 
to  cancel  the  Kohnyo  entry  on  the  south 
tract,  the  claimant  might  have  selected  tliat 
instead  of  the  north  one.  Certainly,  bad 
such  election  been  made,  It  could  not  be 
successfully  claimed  on  the  record  before  us 
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that  the  Scoiplon  could  hare  established  any 
rtgrhts  against  such  selection.  This  conclu- 
sion Is  inevitable,  because,  so  long  as  the 
Kohnyo  claimant  bad  rights  In  the  south 
tract,  it  was  not  subject  to  location  by  third 
parties.  If,  then,  this  tract  could  not  be  lo- 
cated as  against  the  rights  of  the  Kohnyo 
claimant,  an  attempted  location  during  the 
existence  of  such  rights  could  be  of  no  force 
or  effect,  because  made  at  a  time  when  it 
was  not  subject  to  location.  The  subsequent 
formal  cancellation  of  the  entry  on  the  south 
tract  by  the  action  of  the  Land  Department 
could  add  nothing  to  that  which  had  already 
taken  place  by  the  action  of  the  Kohnyo 
claimant  in  surrendering  and  abandoning 
all  rights  to  the  sontta  tract.  Such  action  on 
the  part  of  the  department  only  evidenced 
in  another  form  the  fact  that  the  Kohnyo 
claimant  had  surrendered  title  to  this  tract 
so  far  as  evidenced  by  the  receiver's  receipt, 
and  that  all  rights  thereunder  were  formally 
canceled  so  far  as  the  government  was  con- 
cerned. Tills  action,  however,  was  not  nec- 
essary in  order  to  restore  the  south  tract  to 
the  public  domain,  because  by  the  Judgment 
of  the  Land  Department  that  occurred  the 
moment  the  Kohnyo  claimant  complied  with 
that  Judgment.  The  action  of  the  depart- 
ment in  formally  canceling  the  entry  of  the 
south  tract  of  the  Kohnyo  claim  is  only  im- 
portant In  view  of  the  fact  that  counsel  for 
appellee  contend  that  the  Judgment  of  May 
28,  1895,  was  self-executing,  and  that  it  did 
not  appear  from  the  agreed  statement  that 
the  Kohnyo  entry  had  not  been  canceled  in 
accordance  with  that  Judgment  (or  another, 
which  we  have  not  noticed  because  we  do 
not  deem  it  material)  at  the  time  of  the  Scor- 
pion location.  The  Laud  Department  cer- 
tainly did  not  treat  the  Judgment  of  May  28, 
1895,  as  self-executing,  because  the  commis- 
sioner expressly  stated,  under  date  of  July 
16,  1898,  that  "it  now  devolves  upon  this 
office  to  execute  the  same."  This  action  also 
establishes  the  fact  that,  so  far  as  any  af- 
firmative act  of  the  government  was  con- 
cerned, the  south  tract  of  the  Kohnyo  entry 
was  not  canceled  until  the  last-mentioned 
date.  It  is  therefore  apparent  that  the  con- 
tention of  counsel  for  appellee  that  the  state- 
ment of  facts  does  not  establish  the  validity 
of  the  Kohnyo  location,  nor  affirmatively 
show  that  on  the  date  of  the  Scorpion  loca- 
tion the  premises  so  claimed  were  not  sub- 
ject to  location,  is  not  tenable,  because  the 
premises  did  not  revert  to  the  public  domain 
until  the  Kohnyo  claimant  filed  its  election 
in  the  local  land  office,  and  up  to  that  time 
the  entry  of  the  south  tract  of  the  Kohnyo 
had  not  been  vacated  by  any  affirmative  act 
on  the  part  of  the  Land  Department  We 
must  therefore  conclude  that  the  premises  in 
controversy  were  not  subject  to  location  un- 
til after  the  date  when  the  Kohnyo  claimant 
filed  in  the  local  land  office  its  election  to 
patent  the  north  tract.  This  being  the  con- 
clusion, a  brief  summary  of  the  facts  will  in- 


dicate which  of  the  three  claims  constitutes 
a  valid  location  of  the  south  tract  The  elec- 
tion of  the  Kohnyo  claimant  was  filed  in 
the  local  land  office  June  14,  1898.  The 
Scorpion  was  attempted  to  be  located  May 
IS,  1898.  June  23,  1898,  the  Hobson's  Choice 
lode  was  located,  and  July  16th  following 
the  F.  O.  was  located.  It  thus  appears  that 
the  Scorpion  was  attempted  to  he  located  at 
a  time  when  the  premises  were  not  subject 
to  location,  that  the  Hobson's  Choice  lode 
was  located  when  they  had  reverted  to  the 
public  domain,  and  that  the  location  of  the 
P.  O.  was  made  after  that  date;  so  that  the 
only  valid  location  was  the  Hobson's  Choice. 

Counsel  for  appellee  have  argued  that  the 
suspension  of  a  recrfver's  receipt  operates  to 
render  it  incompetent  as  evidence  of  the  va- 
lidity of  the  claim  upon  which  it  is  Issued. 
This  proposition  may  be  correct,  but  the  facts 
do  not  Justify  its  application.    The  certifi- 
cate on  the  Kohnyo  was  not  suspended  or 
canceled,  but  the  order  of  the  d^Mirtment 
was  to  the  effect  that  the  entry  itself  should 
be  suspended  until  certain  directions  were 
complied  with.    Tlie  mere  suspension  of  a 
mineral  entry  for  the  purpose  of  requiring 
compliance    with   departmental   regulations 
does  not  destroy  the  force  of  the  certificate 
evidencing  such  entry,  or  enable  third  parties 
to  attack  Its  validity.     SecUon  772,  2  Ltndley 
on  Mines;    Last  Chance  M.  Co.  v.  Tyler  M. 
Co.,  61  Fed.  557,  9  C.  C.  A.  613.    Counsel  for 
appellee,  as  we  understand  their  brief,  have 
also  advanced  the  proposition  that  the  Judg- 
ment of  the  Land  Department  of  May  28, 
1895,  not  having  been  appealed  from,  oper- 
ated to  cancel  the  entry  at  the  exphutlon  of 
the  date  when  the  time  allowed  for  appeal 
expired.    We  think  this  contention  has  al- 
ready  been   answered,   but  the  aothoritlea 
they  cite  to  support  their  claim  are  not  in 
point*  In  U.  8.  v.  Steenerson,  60  Fed.  504, 
1  C.  C.  A.  552,  as  well  as  in  Mmray  v.  Pol- 
glase  (Mont)  43  Pac.  505,  it  was  held  that, 
according  to  the  Judgment  of  the  Land  De- 
partment,  the  respective   entries  had   been 
canceled;    and  so  in  the  Cases  of  Reedl,  6 
Land  Dec.  Dep.  Int  563;    Ganger,  10  Land 
Dec.  Dept  Int  221,  and  Perrott  v.  Connick, 
13  Land  Dec.  Dep.  Int.  698.    As  we  have 
already  shown,  a  Judgment  of  absolnte  can- 
cellation Is  entirely  different  from  one  \vhere 
the  entry  is  merely  suspended  for  the  purpose 
of   enabling  the  applicant  to  comply    -with 
some  specific  requirement. 

But  one  further  matter  requires  notice, 
namely,  the  filing  on  the  part  of  the  Scor- 
pion claimant  of  amended  and  second  amend- 
ed location  certificates  July  15  and  16,  18d8» 
or,  as  it  is  claimed  on  behalf  of  hia  coonsel. 
he  made  amended  locations  of  his  claim  on 
these  dates.  These  acts  in  no  manner  chan- 
ged or  enlarged  his  rights,  for  prior  thereto 
the  premises  had  been  claimed  and  located 
as  the  Hobson's  Choice,  at  a  time  when  the 
premises  thereby  included  were  open  to  lo- 
cation. 
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Ab  these  cases  were  tried  In  the  court  be- 
low on  an  agreed  statement  of  facts,  which 
definitely  determines  the  rights  of  the  re- 
spective parties,  judgments  in  each  case  will 
be  directed  here  under  the  authority  of  sec- 
tion 398  of  the  OItII  Code.  The  Judgment 
in  Small  t.  Brown  is  vacated,  and  judgment 
will  be  entered  in  this  court  that  neither 
party  has  established  any  right  to  the  prem- 
ises In  controversy,  and  that  each  pay  his 
own  costs  in  this  coart  as  well  as  in  the 
court  below.  In  Gumey  v.  Brown  it  appears 
from  the  facts  stipulated  (In  considering  those 
not  specially  noticed  in  the  opinion)  that  the 
location  of  the  Hobson's  Choice  Is  In  all  re- 
upects  regular;  that  appellant  Gurney  Is  the 
owner  of,  and  has  established  his  right  to 
the  possession  and  occupancy  of  the  premises 
embraced  in,  such  location,  and  Is  entitled 
to  recover  the  same  from  the  appellee  by 
virtue  of  a  full  compliance  with  the  statutes 
of  the  United  States  and  the  state  of  Col- 
orado in  the  discovery  and  location  of  the 
Hobson's  Choice  lode  mining  claim.  Where- 
fore Judgment  is  now  here  directed  to  be  en- 
tered in  this  court  that  he  do  recover  the 
premises  included  in  the  Hobson's  Choice  lo- 
cation of  and  from  the  appellee.  Brown,  and 
that  he  also  recover  his  costs  In  this  court, 
as  well  as  in  the  court  below. 

Judgments  vacated,  and  judgments  entered 
in  this  court 

20  C0I0.A.  159 

MITCHELL  V.  WHEE5LER.* 
(Coart  of  Appeals  of  Colorado.    June  13, 1904.) 
ornccBS  —  cottntt    tbeasurebs  —  fees  —  me- 

DEMFTION  MONBT  —  TAX  CEITIFICATE8  —  AS- 
BIOSMENT— ENTBT  —  STATUTES  —  CONSTRUC- 
TION—ACTION — PLEADINO. 

1.  Mills'  Ann.  St.  |  3914,  provides  that  the 
county  treasurer  shall,  on  demand  of  any  per- 
•oa  entitled  to  redemption  money  in  bis  hands, 
pay  the  lame  to  such  person  on  his  surrender- 
ing tax  certificates  to  such  land  or  lots  as  have 
been  redeemed;  and  Act  1891,  p.  211,  g  6,  as 
amended  by  Seas.  Laws  1897,  p.  159,  c.  62, 
prescribes  the  fees  and  commissions  which  may 
be  charged  by  the  county  treasurer,  and  au- 
thorises them  to  charge  1  per  cent,  for  receiving 
all  moneys  other  than  taxes  in  connties  of  every 
class.  HeU,  that  such  latter  section  applied 
to  moneys  received  by  the  treasurer  on  account 
of  licenses  and  other  sources  of  revenue,  but 
did  not  apply  to  moneys  paid  to  the  treasurer 
on  account  of  redemption  from  tax  sales. 

2.  Act  1891,  p.  211,  I  6,  as  amended  by  Sess. 
Laws  1897,  p.  159,  c.  52,  prescribing  the  fees 
and  commissions  which  may  be  charged  by 
county  treasurers,  does  not  suthorice  them  to 
charge  any  fee  for  entering  on  their  books  an 
assignment  of  the  certificate  of  purchase  of  land 
at  a  tax  sale,  nor  to  make  any  charge  against 
the  party  entitled  to  the  redemption  money  on 
account  of  such  assignment 

3.  Sess.  Laws  l^Lp.  220,  g  17,  provides 
that  if  any  officer  whomsoever,  whose  fees  are 
expressly  limited,  shall  take  greater  fees  for 
any  service  than  are  proTided  for  any  service 
to  be  done  by  him  in  his  office,  or  if  he  shall 
'lemand  and  take  any  of  the  fees  specified  where 
the  service  for  which  such  fees  are  charged  shall 
imM  be  actually  performed,  snch  officer  shall 
pay  to  the  party  injured  $50,  to  be  recovered  in 


■Btbtarlng  denied  July  2,  UOL 


an  action  at  law.  Beld,  that  a  complaint  In  aa 
action  against  a  county  treasurer  for  charging 
illegal  fees,  which  failed  to  allege  that  the  -of- 
fioer  charged  'a  greater  fee  than  that  provided 
by  statute,  or  that  he  had  charged,  demanded, 
or  taken  a  fee  for  a  service  not  rendered,  was 
fatally  defective. 

4.  >Vhere  a  county  treasurer  was  charged  with 
taking  commissions  and  fees  to  which  he  was 
not  entitled,  plaintifiTs  action  against  him  was 
to  recover  three  times  the  value  of  the  fee  or 
compensation  taken,  as  authorized  by  Mills' 
Ann.  St.  S  1301,  and  not  an  action  to  recover  a 
penalty  for  the  charging  of  a  greater  fee  than 
that  provided  by  statute,  or  tor  the  charging  of 
a  fee  for  services  not  rendered,  as  authorised 
by  Sess.  Laws  1891.  p.  220.  {  17. 

Appeal  from  District  Court.  Arapahoe 
County. 

Action  by  Walter  C.  Mitchell  against  Mor- 
timer C.  Wheeler.  From  a  Judgment  In  favor 
of  defendant,  plaintiff  appeals.    Affirmed. 

E.  E.  Schlosser,  tor  appellant  Goudy  & 
Twitchell  and  George  F.  Dunklee,  for  appel- 
lee. 

MAXWELL,  3.  This  is  an  appeal  from  a 
judgment  of  dismissal  entered  on  an  order 
sustaining  a  demurrer  to  an  amended  com- 
plaint. The  amended  complaint  set  forth  38 
causes  of  action.  The  first  37  causes  of  ac- 
tion, which  were  identical  except  as  to  dates 
and  amounts,  alleged  that  the  defendant  was 
county  treasurer  of  Arapahoe  county  during 
the  years  1898  and  1899 ;  that  plaintiff  was 
a  large  purchaser  of  tax-sale  certificates  at 
the  annual  sales  of  property  on  account  of 
delinquent  taxes ;  that  portions  of  the  prop- 
erty so  purchased  by  him  were  redeemed, 
and  the  redemption  money  paid  to  the  de- 
fendant in  his  capacity  as  county  treasurer, 
to  be  held  by  him  subject  to  the  order  of 
plaintiff;  that  plaintiff  surrendered  to  the 
defendant  the  tax-sale  certificates  upon  prop- 
erty so  redeemed,  and  demanded  of  defend- 
ant the  moneys  which  had  been  received  by 
him  on  account  of  such  redemption ;  that  the 
defendant  deducted  from  the  moneys  so  re- 
ceived by  blm  on  account  of  redemptions  1 
per  cent  thereof,  claiming  that  he  had  a 
right  so  to  do  under  and  by  virtue  of  the 
statute;  that  such  deductions  were  and  are 
Illegal  fees ;  that  the  plaintiff  had  made  fre- 
quent demands  on  the  defendant  for  the  pay- 
ment of  the  same,  which  has  been  refused; 
that  by  reason  of  the  acts  of  defendant  he 
has  forfeited  and  become  liable  to  pay  to 
plaintiff  the  sum  of  |50  by  virtue  of  section 
17,  p.  220,  Sess.  Laws  1891.  The  thirty-eighth 
cause  of  action  alleged  was  for  the  recovery 
of  $50  penalty,  under  the  same  statute,  for 
the  deduction  of  $7.50  from  redemption  mon- 
eys due  the  plaintiff  under  the  pretense  that 
the  defendant  was  entitled  to  the  sum  of  30 
cents  each  on  account  of  25  tax-sale  certifi- 
cates which  had  been  assigned  by  the  orig- 
inal purchaser  to  the  plaintiff,  which  fee 
was  alleged  to  be  an  Illegal  fee.  The  demur- 
rer was  upon  the  ground  that  the  complaint 
did  not  set  forth  facts  sufficient  to  constitute 
a  cause  of  action. 
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The  sections  of  the  statute  Involved  herein 
are  as  follows: 

Section  6  of  the  act  of  1891,  p.  211,  as  amend- 
ed by  the  Session  Laws  of  1897,  p.  159,  c.  52 : 
"The  county  treasurer  shall  charge  and  re- 
ceiTe  the  following  fees  and  commissions: 
Upon  all  moneys  received  by  him  for  town 
and  city  taxes,  whether  such  towns  or  cities 
be  incorporated  under  the  general  laws  or 
by  special  charter,  and  anything  In  said  char- 
ter to  the  contrary  notwithstanding,  and  up- 
on all  school  taxes  in  counties  of  the  first 
class,  one  per  cent ;  in  counties  of  the  second 
class,  one  per  cent ;  in  counties  of  every  oth- 
er class,  one  per  cent  on  school  taxes,  and 
two  per  cent  on  town  and  city  taxes.  Upon 
all  moneys  received  by  him  for  taxes  of  ev^ 
ery  other  kind  in  counties  of  the  first  class, 
one  per  cent ;  second  class,  one  and  one-half 
per  cent;  third  class,  two  per  cent;  fourth 
class,  three  per  cent;  fifth  class,  five  per 
cent.  For  receiving  all  moneys  other  than 
taxes  in  counties  of  every  class,  one  per  cent 
For  each  certificate  of  purchase,  In  counties 
of  every  class,  twenty-five  cents;  for  each 
tract  therein  described  in  counties  of  every 
class,  five  cents.  For  each  certificate  of  re- 
demption in  counties  of  every  class,  twenty- 
five  cents;  for  each  tract  therein  described 
in  counties  of  every  class,  five  cents.  For 
making  treasurer's  deed  in  counties  of  every 
class,  one  dollar,  if  such  deed  contains  one 
description,  and  for  every  subsequent  de- 
scription, five  cents."  The  foregoing  is  the 
only  statute  in  force  fixing  the  fees  of  county 
treasurers. 

Section  17:  "If  any  officer  whomsoever 
whose  fees  are  hereinbefore  expressed  and 
limited  for  any  service  shall  take  greater 
fees  than  are  so  hereinbefore  limited  and  ex- 
pressed for  any  service  to  be  done  by  him  in 
his  office  or  if  any  such  officer  shall  charge 
or  demand  and  take  any  of  the  fees  herein- 
before ascertained  and  limited  where  the 
business  for  such  fees  are  chargeable,  shall 
not  be  actually  done  and  performed,  such 
officer  shall  forfeit  and  pay  to  the  party  in- 
jured fifty  dollars,  to  be  recovered  as  debts 
of  the  same  amount  are  recoverable  by  law." 

The  last  above  quoted  section  Is  a  penal 
statute,  and  as  such  must  be  strictly  con- 
strued. It  denounces  a  penalty  of  $50  against 
any  officer  who  shall  take  greater  fees  for 
any  services  to  be  done  by  him  than  those 
provided  by  the  statute,  and  a  like  penalty 
against  any  officer  who  shall  charge,  demand, 
Dr  take  any  of  the  fees  provided  by  the  stat- 
ute where  the  services  shall  not  be  actually 
done  or  performed. 

It  is  contended  by  appellee  that  the  statute 
authorizes  the  deduction  of  1  per  cent,  from 
moneys  paid  In  redemption  of  property  from 
tax  sales  under  and  by  virtue  of  the  follow- 
ing paragraph  in  the  first  above  quoted  sec- 
tion of  the  statute :  "For  receiving  all  mon- 
eys other  than  taxes  in  counties  of  every 
class,  one  per  cent"  With  this  contention 
we  do  not  agree.    This  commission  is  not  in- 


tended to  apply  to  moneys  paid  to  the  treas- 
urer on  account  of  redemptions  from  tax 
sales,  but  Is  Intended  to  apply  to  moneys  re- 
ceived by  the  treasurer  on  account  of  licen- 
ses, and  from  other  sources  of  revenue.  This 
view  Is  supported  by  the  fact  that  section 
3914,  Mills'  Ann.  St,  provides:  "The  treas- 
urer shall,  on  demand  of  any  person  entitled 
to  redemption  money  In  his  hands,  pay  the 
same  to  such  person  on  his  surrendering  to 
him  the  tax  certificate  to  such  land  or  lot  as 
has  been  redeemed."  As  to  the  thirty-eighth 
cause  of  action  alleged,  we  find  nothing  In 
the  statute  above  quoted  which  authorizes 
the  treasurer  to  charge  any  fee  whatever  for 
entering  on  his  books  an  assignment  of  a 
certificate  of  purchase,  or  for  making  any 
charge  against  a  party  who  is  entitled  to  the 
redemption  money  on  account  of  such  assign- 
ment. "The  compensation  of  an  official  for 
his  official  acts  being  regulated  by  statute, 
he  is  only  entitled  to  charge  for  those  serv- 
ices to  which  compensation  by  law  attaches, 
for  the  rule  is  inflexible  that  an  official  can 
only  demand  such  fees  or  compensation  as 
the  law  has  fixed  and  authorized  for  the 
performance  of  his  official  duties."  Garfield 
Co.  V.  Leonard,  26  Colo.  145,  153,  57  Pac.  693, 
695.  We  therefore  conclude  that  appellee,  as 
treasurer,  under  the  statute  above  quoted, 
was  not  authorized  to  deduct  a  commission 
of  1  per  cent,  from  the  moneys  paid  into  his 
hands  as  redemption  money,  before  paying 
the  same  to  appellant,  and  that  he  was  equal- 
ly unauthorized  to  charge  appellant  30  cents 
on  each  certificate  of  purchase  which  had 
been  assigned  to  the  appellant  Otherwise 
expressed,  the  commissions  and  fees  charged 
by  appellee,  as  alleged  in  the  complaint,  were 
unauthorized  by  statute. 

Appellee  contends  that  Roberts  v.  People, 
9  Colo.  458,  13  Pac.  630,  and  Garfield  Co.  t. 
Leonard,  3  Colo.  App.  676,  34  Pac.  583,  an- 
nounce the  doctrine  that  where  no  fee  is  pre- 
scribed by  statute,  and  the  officer  performs 
a  service,  he  may  charge  and  receive  a  rea- 
sonable fee  for  such  service.   An  examination 
of  the  cases  cited  will  show  that  they  are  not 
in  point  for  the  reason  that  the  question 
there  under  consideration  was  the  authority 
of  a  board  of  county  commissioners  to  allow 
a  reasonable  compensation  to  an  officer  for 
services  rendered  the  county,  the  compensa- 
tion not  being  fixed  by  statute.    The  adoption 
of  the  rule  contended  for  by  appellee  would 
lead  to  abuses,  which  it  Is  the  policy  of  the 
law  to  avoid.    However,  keeping  in  mind,  that 
section   17  of  the  above-quoted   statute    is 
penal,  and  that  the  same  must  be  strictly 
construed,  we  do  not  believe  that  the  facts 
alleged  In  the  complaint  or  In  the  various 
causes  of  action  are  sufficient  to  constitute 
a  cause  of  action  under  the  provisions  of  that 
section,  for  the  reason  that  there  is  no  alle- 
gation that  the  officer  has  charged  a  greater 
fee  than  that  provided  by  statute,  or   tJiat 
.he  has  charged,  demanded,  or  taken  a  fee  for 
a  service  which  was  not  rendered.    Accord- 
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lug  to  the  allegations  of  tbe  complaint,  be 
bas  taken  commissions  and  fees  which  he  was 
not  entitled  to,  which  acts  are  not  covered 
by  tbe  terras  of  said  section. 

Section  1301,  Mills'  Ann.  St,  imposes  upon 
any  officer  who  shall  willfully  and  knowing- 
ly demand  or  receive  any  fee  or  compensa- 
tion where  no  fee  or  compensation  is  author- 
ized or  prescribed  by  law  the  penalty  of  im- 
prisonment, fine,  and  liability  to  civil  action 
for  three  times  the  value  or  the  amount  of 
tlie  fee  or  compensation  so  taken.  Under  the 
facts  as  alleged  in  the  complaint,  the  plain- 
tiff's remedy,  if  he  has  any,  must  be  under 
tbe  last-quoted  statute,  and  not  under  the  one 
relied  upon  in  the  complaint 

Tbe  Judgment  upon  tbe  demurrer  was  cor- 
rect, and  will  be  affirmed.    Affirmed. 
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FRANK   T.   BONNBVIE. 
(Court  of  Appeals  of  Colorado.    May  9,  1004.) 

BBOKEBS— SALE    OF    PKOPEBTT— COMMISSIONS— 
WHEN  EABNED. 

1.  Defendant,  the  principal  owner  of  certain 
property,  employed  plaintiff  to  procure  a  pur- 
chaser thereof.  The  contract  of  employment 
stipulated  that  plaintiff  should  be  paid  a  com- 
mission of  10  per  cent,  of  the  purchase  price, 
to  be  paid  "at  the  date  of  tbe  payment  of  the 
purchase  price  or  in  installments  according  to 
payment  By  said  purchaser."  Plaintiff  procur- 
ed a  purchaser,  who  paid  a  part  of  tbe  price 
at  tbe  date  of  the  sale.  Defendant  received 
no  part  thereof.  Held,  that  plaintiff  was  en- 
titled to  bis  commission  on  tbe  part  of  tbe 
price  paid;  payment  of  commission  not  being 
dependent  on  the  payment  of  tbe  entire  pur- 
chase price,  nor  on  the  fact  that  defendant  re- 
ceived  the  part  paid. 

Appeal  from  District  Court,  Arapahoe 
County. 

Action  by  N.  O.  Bonnevle  against  Jermone 
B.  Frank.  From  a  Judgment  for  plaintlfT,  de- 
fendant appeals.    Affirmed. 

Carpenter  &  McBlrd  and  Adair  Wilson,  for 
appellant  Wm.  W.  Dingman  and  Richard 
McKnlght  for  appellee. 

MAXWELL,  J.  This  was  an  action  by  ap- 
pellee against  appellant  upon  a  written  con- 
tract dated  April  1,  1S98,  pertinent  parts  of 
which  are:  Frank,  being  the  principal  owner 
of  a  cyanide  mill  or  plant,  is  desirous  of  dis- 
poshig  of  the  same.  Bonnevle  is  willing  to 
assist  in  the  disposition  thereof.  There- 
fore, "in  case  said  Bonnevle  should  produce 
or  Introduce  a  customer  for  said  cyanide 
plant,  to  whom  the  same  shall  be  disposed  of 
on  terms  satisfactory"  to  Frank,  Frank  agrees 
to  pay  Bonnevle  a  commission  of  10  per  cent, 
of  the  purchase  price,  cash  or  stock;  "said 
commlssiou  to  be  paid  said  Bonnevle  at  the 
date  of  the  payment  of  tbe  purchase  price  or 
in  installments,  according  to  payment  by 
such  purchaser."  Trial  to  the  court  Judg- 
ment for  plaintiff  for  $1,500. 

There  is  no  substantial  conflict  in  tbe  testl- 
luony,  by  which,  and  the  pleadings,  the  fol- 


lowing facts  are  established:  Tbe  United 
States  Economic  Reduction  Company  built  a 
chlorinatlon  mill  at  Florence,  Colo.,  upon 
land  tbe  title  to  which  stood  in  the  name  of 
David  H.  Moffatt,  trustee,  under  a  contract 
to  build  a  mill  which  would  treat  success- 
fully 100  tons  of  ore  per  day.  This  contract 
not  having  been  complied  with,  the  property 
of  the  United  States  Company  passed  into 
the  bands  of  a  receiver.  The  receiver  leased 
the  property  to  the  American  Reduction  Com- 
pany, In  which  latter-named  company  Frank 
was  a  large  stockholder,  he  and  his  friends 
owning  a  majoiity  of  the  stock.  The  Ameri- 
can Company  changed  the  plant  to  a  cyanide 
plant  At  the  date  when  the  commission 
contract  above  referred  to  was  made,  the 
American  Company,  having  become  embar- 
rassed, had  closed  down  operations  at  the 
liill,  owing  $10,000  to  the  First  National 
Bank  of  Denver,  and  $5,000  or  $6,000  to  the 
F.  M.  Davis  Ironworks  Company,  which 
amounts  were  Hens  upon  the  p-operty.  April 
13,  1898,  Frank  wrote  Bonnevle  a  letter  giv- 
ing details  with  reference  to  the  property. 
Bonnevle  showed  this  letter  to  Frambach, 
who  seems  to  have  been  looking  for  a  mill, 
and,  at  Frambach's  request  Bonnevle  ar- 
ranged an  Interview  between  Fl^nk  and 
Frambach  which  took  place  April  15,  1898,  at 
Frambach's  office,  Bonnevle  not  being  pres- 
ent Subsequently  Bonnevle  had  several  in- 
terviews with  Frambach  regarding  the  mat- 
ter. July  23d,  Frambach  made  a  written  cott- 
tract  with  Frank  by  which  Frambach,  acting 
for  himself,  or  as  agent  for  the  Cripple  Creek 
Beam  Milling  Company,  agreed  that,  In  the 
event  that  he  purchased  tbe  mill  at  the  re- 
ceiver's sale,  be  would  pay  the  obligations  of 
tbe  American  Reduction  Company  to  the 
First  National  Bank  of  Denver  and  the  F.  M. 
Davis  Ironworks  Company,  amounting  to 
about  $15,000  or  $10,000,  and  would  pay 
Frank  for  his  interest  in  said  mill  and  ma- 
chinery $10,000,  and  100,000  shares  of  the 
capital  stock  of  the  Cripple  Creek  Beam 
Milling  Company.  Frambach  purchased  the 
property  at  the  receiver's  sale  July  26th. 
Subsequently  either  be  or  the  Cripple  Creek 
Beam  Milling  Company  paid  to  the  First  Na- 
tional Bank  of  Denver  and  the  F.  M.  Davis 
Ironworks  Company  $15,000  In  settlement  of 
the  obligations  of  tbe  American  Reduction 
Company  above  referred  to. 

It  is  contended  by  appellant  that  no  recov- 
ery can  be  had,  for  the  reasons  that  the  prop- 
erty In  which  appellant  was  interested,  viz., 
the  right  and  title  to  the  machinery  of  the 
American  Reduction  Company,  has  not  been 
paid  for;  that  appellant  bas  not  received  one 
dollar  of  the  amount  which  has  been  paid, 
and  therefore  be  is  not  liable  under  the  terms 
of  the  commission  contract. 

The  commission  contract  does  not  limit 
appellant's  liability  to  the  payment  of  the 
commission  on  the  purchase  price  of  the  ma- 
chinery of  the  American  Reduction  Com- 
pany, or  to  the  moneys  paid  to  appellant   Its 
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terms  are :  "That  in  case  said  Bonnevle  should 
produce  or  Introduce  a  customer  for  such  cyan- 
ide plant  to  whom  the  same  should  be  disposed 
of  on  terms  satisfactory  to  said  party  of  the 
first  part  [Frank],  the  said  party  of  the  first 
part  hereby  agrees  to  pay  or  cause  to  be  paid 
to  said  Bonnevle  a  commission  of  10  per  cent, 
of  the  purchase  price,  If  paid  In  cash,  or  such 
part  thereof  as  may  be  paid  in  cash,  and  any 
remainder  In  shares  at  the  rate  of  ten  (10) 
per  cent,  of  the  capital  stock  In  any  new  com- 
pany formed,  the  said  commission  to  be  paid 
said  Bonnevle  at  the  date  of  the  payment  of 
the  purchase  price,  or  in  installments  accord- 
ing to  payment  by  said  purchaser."  It  la 
apparent  that  the  subject-matter  of  the  con- 
tract is  the  cyanide  plant;  that  the  agent 
was  to  produce  or  introduce  a  customer  to 
whom  said  plant  should  be  disposed  of  on 
terms  satisfactory  to  appellant;  that  there- 
upon the  agent  should  be  entitled  to  a  com- 
mlsson  of  10  per  cent,  of  the  purchase  price, 
payable  In  installments  as  the  purchase  price 
was  paid.  The  agent  Introduced  the  custom- 
er, with  whom  a  satisfactory  contract  was 
made.  The  purchaser  has  paid  $15,000  of  the 
purchase  price,  and,  under  the  terms  of  the 
contract,  the  stipulated  commission  on  that 
installment  of  the  purchase  price  is  due. 
Payment  of  the  commission  was  not  depend- 
ent upon  the  payment  by  the  purchaser  of 
the  entire  purchase  price,  but  npon  the  pay- 
ment of  any  Installment.  Under  the  authori- 
ties, the  agent  has  made  out  a  case  against 
the  principal  which  would  entitle  him  to  re- 
cover. Ross  V.  Smiley  (Colo.  App.)  70  Pac. 
766,  and  cases  cited.  The  case  under  CMisid- 
eration  is  unlike  the  eases  cited  by  appellant 
which  bold  that  the  agent  is  not  entitled  to  a 
commission  where  he  produces  a  purchaser 
who  is  only  willing  to  make  an  option  con- 
tract, and  forfeits  a  small  sum  paid  upon  the 
execution  of  the  contract,  rather  than  accept 
the  property,  or  where  the  agent's  commis- 
sion is  dependent  upon  his  producing  a  cus- 
tomer at  a  definite  price  and  upon  definite 
terms,  or  where  the  commission  Is  dependent 
upon  a  completed  sale,  payment  of  the  entire 
purchase  price,  and  transfer  of  the  property. 

It  is  said  that  the  sale  was  not  made  by 
reason  of  the  introduction  of  Frambach  to 
appellant.  The  trial  court  found  that  the 
sale  was  consummated  by  appellee's  efTorts. 
We  cannot  say  that  such  finding  was  not 
supported  by  the  evidence. 

Tne  Judgment  will  be  affirmed.   Affirmed. 

On  Rehearing. 

(July  2,  1904.) 

PER  CURIAM.  It  is  said  in  the  petition 
for  rehearing  that  the  following  statement 
in  the  original  opinion  is  erroneous,  viz.: 
"The  American  Company,  having  become  em- 
barrassed, had  closed  down  operations  at 
the  mill,  owing  $10,000  to  the  First  National 
Bank  of  Denver,  and  $5,000  or  $6,000  to  the 
F.    M.   Davis   Ironworks    Company,   which 


amounts  were  liens  npon  the  property."  The 
testimony  of  Mr.  Frank  is:   "I  think  the  obli- 
gation in  the  national  bank  was  a  note,  ami 
the  obligation  of  the  F.  M.  Davis  Works  was 
an  open  account,  secured  by  receiver's  cer- 
tificates of  the  United  States  Economic  Re- 
duction Company."    If  secured  by  receiver'a 
certificates,  these  obligations  were  liens  upon 
the  property.    The  above  testimony  is  undis- 
puted.   The  commission  contract  upon  which 
this  action  is  based  did  not  limit  the  agent's 
right  to  a   commission   upon  the   sale    ot! 
Frank's  interest  In  the  cyanide  plant,  <x  the 
payment  of  any  portion  of  the  purchase  price 
to  Frank,  but  stipulated  for  the  payment  of  a 
commission  upon  the  production  or  introduc- 
tion of  a  customer  who  should  purchase  such 
cyanide    plant    on    terms    satisfactory     to 
Frank.    The  agent  produced  a  customer,  to 
whom  the  sale  was  made.    A  portion  of  the 
purchase  price  of  the  cyanide  plant  has  been 
paid.    The  agent  is  entitled  to  the  agreed 
commission.    If  it  was  Frank's  intenti(»i  to 
limit  his  liability  to  the  payment  of  a  com- 
mission upon  the  purchase  price  of  his  inter- 
est in  the  cyanide  plant,  and  up(»i  such  poi> 
tlon  of  the  purchase  price  as  was  paid  him. 
be  should  have  done  so  in  his  contract.    The 
contract  does  not  so  read.   All  testimony  con- 
tradictory of  the  contract  was  irrelevant  and 
Immaterial,  and  was  properly  disregarded  by 
the  court  in  its  findings. 

The  petition  for  rehearing  is  denied.  De- 
nied. 

20  CoIcA.  135 
WOLFF  et  al.  ▼.  CITY  OF  DENVER  et  al. 
(Ck>ttrt  of  Appeals  of  Colorado.    June  13,  1901.) 

MT7NICIFAL     COBPOBATIONB  —  POWEBS  —  OOIT- 
BIBUCTION  OF  BBWBBS— OIBCBKTION  Or 
COUNCIIi— BEVIBW  BY  COUBTS. 

1.  Under  Const  art  10,  i  7,  providing  that 
the  General  Assembly  may  vest  in  the  corporate 
authorities  of  municipalities  the  power  to  as- 
■esB  and  collect  taxes  for  all  the  purpoaes  of 
such  corporation,  and  2  Mills'  Ann.  St  p.  2276, 
i  4403,  8ubd.  10,  empowering  municipal  corpora- 
tions to  construct  culverts,  drains,  and  sewers, 
and  to  asseRS  the  cost  of  the  construction  there- 
of on  the  lot  or  lots  adjacent  to  such  improve- 
ments, a  city  council,  in  establishing  a  sewer 
district  is  exercising  a  legislative  power  for 
police  purposes. 

2.  A  city  council,  in  establishing  a  sewer  dis- 
trict and  determining  its  boundaries;  is  exer- 
cising a  legislative  power,  having  its  origin 
in  the  taxing  power. 

8.  The  LegiBlature  may  confer  the  power  of 
special  assessment  upon  municipalities,  empow- 
ering them  to  determine  what  properly,  as  re- 
gards its  location  with  respect  to  local  im- 
provements, shall  be  assessed. 

4.  Under  Const  art.  10,  §  7,  providing  that 
the  General  Assembly  may  vest  in  the  corpo- 
rate authorities  of  municipalities  the  power  to 
assess  and  collect  taxes  for  all  purposes  of  such 
corporation,  and  2  Mills'  Ann.  St  p.  2276,  % 
4403,  subd.  10,  empowering  municipal  corpora- 
tions to  construct  culverts,  drains,  and  sevrers, 
and  to  assess  the  cost  of  the  construction  there- 
of on  the  lot  or  lots  adjacent  to  such  improve- 

%  2.  Se«  Municipal  Corporatlona,  voL  Ui,  Cant.  Dta. 
I  1002. 
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menta,  th*  qncstioa  of  determinins  the  bonnd- 
arlea  of  www  dlatrlcta  U  iatnutea  to  tiie  dl»-' 
ecetiaa  of  tke  dtj  oonneil,  and  any  wior  ia  its 
jndsment  la  that  respect  ia  not  the  aiibjeet  «{ 
ladlcial  review. 

AjipMl  from  IMsMet  Oonrt;  AniMibM 
Connty. 

Aetlon  by  Hiram  O.  Wolff  and  otbera 
against  the  dty  of  Denver  and  anotlier. 
From  a  lodgment  of  dlsmlmwl,  plaintiffs  ap- 
peal.   AfOrmed. 

Thomas  ft  Thomas,  for  appellants.  H.  M. 
Orahood,  H.  L.  Rltter,  N.  B.  Bachtell,  and 
H.  A.  Undsley,  Oity  and  Dist  Atty.,  for  ap- 
pellees. 

GUNTER,  J.  The  conndl  of  the  dty  of 
EDghlands  established  a  sewer  district,  and 
provided  for  the  coDstmction  of  a  sewer 
therein.  This  was  laid,  and  the  cost  thereof 
apportioned  among  the  lots  of  the  district 
according  to  frontage  on  the  sewer,  except 
thk  cost  at  street  IntersectionB,  which  was 
assessed  against  the  city.  Plaintiffs  owned 
certain  lots  wltliin  this  district,  and  having 
failed  to  pay  the  sewer  assessment  thereon, 
the  lots  were  advertised  by  the  county  treas- 
urer for  sale.  This  action,  brought  to  re- 
■train  the  sale,  was,  at  the  conclusion  of  the 
evldeiice,  dismissed  by  the  trial  court  From 
the  Judgment  consequent,  the  case  is  here. 

1.  It  is  contended  that  the  cost  of  constme- 
tlon  of  the  sewer  wa»  not  equally  appor- 
tioned among  the  lots  benefited  thereby. 
Parcels  of  land  lying  without  the  sewer  dis- 
trict abattliig  <m  the  parts  of  cwtaln  streets 
In  wtalcb  the  sections  of  the  sewer  are  laid, 
and  which  therefore  abut  on  sectJons  of  the 
mewvt,  and  which  tt  la  practicable  to  connect 
with  thu  sewer,  tt  la  said  should  have  been 
included  in  the  district  because  such  inclo- 
■ton  would  not  have  Increased  the  aggregate 
eo«t  of  the  sewer,  and  yet  by  Increasing  the 
munber  of  lots  within  the  district  tnbject  te 
aMesament  would  have  reduced  the  assess- 
meat  against  the  respective  lots.  It  is  not 
ecMDtended  that  there  Is  any  evidence  tending 
to  show  that  the  confines  of  the  district  were 
flxed  ao  aa  to  exclude  the  parcels  mentioned 
tfaerefWuB  with  any  wrongful  purpose  on  the 
part  of  the  city  council.  The  gist  of  the  con- 
tention of  appellants  la  that  the  dty  council 
committed  an  error  of  Judgment  in  so  de- 
fining the  sewer  district,  and  that  for  tMs 
reason  we  should  annul  its  action  creating 
tiM  sewer  district  and  the  sewer  assessments 
consequent.  Why  the  coundl  so  defined  the 
4l8tTlet  does  not  appear.  Vox  aught  that  ap- 
pears, the  excluded  parcels  may  be  within 
other  districts,  or  it  may  be  the  Intention 
of  the  coondl  to  later  place  them  in  other 
dlatrlets;  but,  however  this  may  be,  the  case 
la  simply  this:  we  are  asked  to  annul  an  or- 
dlnanoe  of  the  dty  ooondl  for  the  sole  reason 
tliat  It  committed  an  error  of  Judgment  ^e 
dty  conndl.  In  eetablisliing  the  sewer  dis- 
trict was  exerdsing  a  legislative  power  for 
poilee  purposes,  such  power  being  conferred 


upon  It  by  the  Constltgtlon  and  the  statntea 
of  this  state.  Const  Oolo.  art  10,  17;  1 
MUls'  Ann.  St  p.  318,  I  442;  2  Mills'  Ann. 
St  p.  2278,  I  4403,  snbd.  10;  City  of  Den- 
ver T.  Capelll,  4  Oolo.  25,  27,  84  Am.  Rep. 
62;  City  of  Pueblo  ▼.  Robinson,  12  Colo. 
693,  21  Pae.  899;  City  of  Denver  v.  Knowles, 
17  Colo.  201,  30  Pac.  1011,  17  U  R.  A.  185; 
Lewis  V.  Water  Works  Co.,  19  Colo.  238,  84 
Pac.  093,  41  Am.  St  Rep.  248;  Tebbetta  r. 
People,  31  Colo.  481,  468,  73  Pac.  889.  The 
legislative  branch  of  the  dty  government  in 
establishing  this  sewer  district  and  deter- 
mining its  boundaries,  was  exerdsing  a  leg- 
islative power  having  its  origin  in  the  taxing 
power.  "It  Is  a  general  prindple  in  the  gov- 
ernmental system  of  this  country  that  the 
Judicial  department  has  no  direct  control 
over  the  legislative  department  Bach  de- 
partment of  the  state  government  is  inde- 
pendent within  its  appropriate  sphere. 
*  *  *  A  mnnldpal  ordinance,  pasifed  In 
pursuance  of  valid  authority  emanatiog  from 
the  State  Legislature,  has  the  same  force 
and  effect  within  proper  limits,  as  if  passed 
by  the  L^slature  itself.  •  *  •  Mnnldpal 
corporations  are  instrumentalities  of  the  state 
for  the  more  convenient  administration  of 
local  affairs,  and  fbr  that  purpose  are  In- 
vested with  certain  legislative  powers." 
Lewis  V.  Water  Works  Company;  Tebbetts 
T.  People.  "As  a  general  rule,  it  ia  within 
the  discretion  of  the  Legislature  to  determine 
what  property,  as  regards  Its  location  with 
respect  to  local  improvement  shall  be  aa- 
seaaed."  25  Am.  ft  Bng.  Ency.  of  Law  (2d 
Ed.)  p.  IISB;  Lent  v.  TiUson,  72  Oal.  402,  427, 
14  Pac  71;  Adams  v.  BhelbyvUle,  164  Ind. 
467,  07  N.  Bl  114,  49  L.  R.  A.  797,  77  Am. 
St  Rep.  484.  The  Legislature  may  confer 
the  power  of  special  assessment  upon  mn- 
nidpalltles,  empowering  them  to  determine 
what  property,  aa  regards  its  location  with 
respect  to  local  Improvements,  shall  be  as- 
sessed. 2S  Am.  ft  Etfg.  Ij&cy.  of  l4iw,  p. 
1189;  2  Dillon,  Mnnldpal  Corporations,  H 
762,  761,  809.  The  Constitution  and  laws  of 
this  state  have  intrusted  to  the  Judgment  and 
discretion  of  the  conndl  vt  the  dty  of  High- 
lands the  question  of  determining  the  bound- 
aries of  the  sewer  district  complained  of. 
It  exercised  such  discretion  in  defining  the 
district  The  only  error  complained  of  is 
one  of  Judgment  in  fixing  such  boundaries. 
We  cannot  in  such  case  review  its  action. 

2.  It  Is  said  the  notice  of  sale  under 
which  the  treasurer  was  proceeding  to  sell  is 
defective  in  not  properly  describing  the  prop- 
erty, and  in  not  mentioning  the  year  for 
which  the  taxes  are  supposed  to  be  due.  As 
the  time  noticed  for  the  sale  has  long  since 
passed,  and  as  the  alleged  defects  in  the  old 
notice,  if  there  be  defects,  can  be  readily 
overcome  in  the  event  of  a  readvertisement 
the  question  of  the  correctness  of  the  old 
notice  is  no  longer  of  practical  importance. 
We  think,  however,  that  the  property  was 
suffidently  described  In  the  notice,  and  that 
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the  years  for  whlcb  the  taxes  are  supposed  to 
be  due  are  sufficiently  stated. 

The  judgment  below  should  be  affirmed. 
Affirmed. 

20  GoIoA.  170 

OILMAN  T.  MATTHEWS  et  al.* 
(Court  of  Appeals  of  C!olorado.    June  13,  1901) 

HUSBAND   AMD    WIFE— FAMILY  EXPENSES— UA- 
UIUTT  OF  WIFE — STATUTES — CONSTRUCTION. 

1.  In  adopting  the  statute  of  another  state 
the  Legislature  adopts  the  construction  given 
the  statute  by  the  courts  of  that  state. 

2.  In  an  action  against  a  husband  and  wife, 
authorized  by  3  Mills'  Ann.  St  1891  (2d  Ed.)  S 
3021a,  providing  that  the  expenses  of  the  fam- 
ily are  chargeable  on  the  property  of  both 
husband  and  wife,  and  in  relation  thereto  they 
may  be  sued  jointly,  a  personal  judgment  may 
be  rendered  against  both  for  wearing  apparel 
purchased  by  the  husband. 

3.  The  phrase  "expenses  of  the  family,"  as 
used  in  3  Mills'  Ann.  St.  1891  (2d  Ed.)  §  3021a, 
providing  that  the  expenses  of  the  family  are 
chargeable  on  the  property  of  both  husband  and 
wife,  is  not  limited  to  necessaries,  and  what 
shall  be  included  in  the  term  must  be  deter- 
mined by  the  facts  of  each  case,  subject  to  the 
limitations  that  the  articles  must  have  been 
purchased  for  and  used  in  or  by  the  family  or 
some  member  thereof. 

4.  In  an  action  against  a  husband  and  wife 
for  wearing  appnrel  boueht  by  the  husband,  the 

-complaint  alleged  that  the  clothing  was  used  as 
a  '  part  of  the  family  expenses  of  defendants. 
The  answer  admitted  that  defendants  were  hus- 
band and  wife,  but  denied  that  the  clothing  was 
used  as  part  of  the  family  expenses,  and  al- 
leged that  it  .was  used  by  the  husband  alone. 
Held,  that  a  judgment  against  the  wife,  au- 
thorized by  3  Mills'  Ann.  St.  1891  (2d  Ed.)  i 
S021a,  making  the  expenses  of  the  family  a 
charge  on  the  property  of  b<*h  hasband  and 
wife,  could  not  be  rendered  in  the  aljsence  of 
proof  that  husband  and  .wife  were  living  togeth- 
er as' a  family,  and  that  the  goods  were  on  ac- 
count of  family  expenses. 

Appeal  from  Arapahoe  Coimty  Court. 

Action  by  George  W.  Matthews  and  an- 
other, copartners  as  Gteorge  W.  Matthews  & 
Bon,  against  Mary  R.  Gllman  and  husband. 
From  a  judgment  In  favor  of  plaintiffs,  de- 
fendant Mary  R.  Gllman  appeals.    Reversed. 

O'Donnell,  Toney  &  Graham,  for  appel- 
lant.   Samuel  8.  Large,  for  appellees. 

MAXWELL,  X  Action  against  husband 
and  wife  for  the  price  and  value  of  wearing 
apparel— one  dress  suit,  one  tuxedo,  and  one 
sack  business  suit— sold  and  delivered  to 
the  husband  at  bis  special  instance  and  re- 
quest. From  a  personal  Judgment  against 
both  defendants,  the  wife  appeals. 

This  action  is  founded  upon  3  Mills'  Ann. 
St.  1891  (2d  Ed.)  $  3021a:  "The  expenses  of 
the  family  and  the  education  of  the  children 
are  chargeable  upon  the  property  of  both  hus- 
band and  wife  or  either  of  them,  and  in  re- 
lation thereto,  they  may  be  sued  jointly  or 

*fiehearlng  denied  July  2,  1904. 
U  2.  See  Husband  and  Wile,  vol.  26,  Cent  Dig.  {{ 
686,  tU. 


separately."  A  reversal  of  the  Judgment  is 
urged  upon  the  grounds:  (1)  Because  the 
judgment  was  In  personam;  (2)  because  it 
was  not  shown  that  the  wearing  apparel 
furnished  the  husband  was  suitable  to  the 
degree  and  condition  in  life  of  the  family; 
(3)  because  it  was  not  shown  that  tbe  bus- 
band  and  wife  were  living  together  so  as  to 
constitute  a  family.  These  propositions  will 
be  considered  in  their  order. 

At  the  date  (1891)  of  the  enactment  of  the 
above  statute  by  tbe  Legislature  of  Colorado 
a  similar  statute  bad  been  in  force  in  Iowa, 
Illinois,  and  Oregon,  and  had  been  construed 
many  times  by  tbe  appellate  courts  of  those 
states.    It  is  a  familiar  and  well-settled  rule 
that  In  adopting  the  statute  of  another  state 
the  Legislature  adopts  tbe  construction  given 
such   statute  by   the   courts   of  that    state. 
This  statute  has  been  imder  consideration  by 
this  court  In  two  cases.    In  Kelly  v.  Canon, 
6  Colo.  App.  465,  41  Pac.  833,  it  was  held  that 
the  statute  did  not  have  a  retroactive  effect, 
which  was  tbe  only  question  involved  and 
decided  in  the  case.    In  Straight  ▼.  McKay, 
15  Colo.  App.  60,  60  Pac.  1106,  it  was  at- 
tempted to  hold  the  wife  personally  liable, 
under  the  statute,  upon  the  covenants  of  a 
written  lease  for  a  term,  executed  by  the 
husband  aloue,  the  premises  having  been  va- 
cated before  the  expiration  of  the  term;  and 
also  for  damages  done  to  furniture.     This 
court  said:     "A   right  of  action   is    given 
against  bw  for  debts  which  she  may  bave 
no  hand  in  creating,  but  those  debts  must 
be  clearly  within  the  purview  of  the  statute. 
Either  husband  or  wife  may  incur  indebted- 
ness for  the  family  expenses,  and  for  such 
indebtedness  either  or  both  will  be  Uable. 
But  outside  of  the  expenses  of  the  fanUly  and 
the  education  of  the  children  'neither  can  im- 
pose an  obligation  u^on  the  other.      Food 
and  clothing  are  family  expenses,  and  so  are 
luxuries  purchased  for  the  use  of  the  family. 
Such  expenses  are  not  confined  to  necesaa- 
rles.  but  to  be  family  expenses  they  must 
l>e  for  things  received  by  the  family,  or  some 
member  of  the  family.    Tbe  family  requires 
a  house  in  which  to  live,  and  the  rent  ot  tbe 
house  occupied  by  it  is  part  of  the  cost  of 
living,  and  is  a  family  expense.     But   the 
rent  of  a  house  which  the  family  does  not 
occupy  is  not  a  family  expense.    So  long  as 
tbe  defendant  and  her  husband  lived  tn  tbe 
plaintiff's  house,  tbe  rent  agreed  to  be  paid 
was  a  portion  of  the  family  expense;     but 
when  they  left  It,  and  went  elsewhere,  tbe 
rent   chargeable   against   the   husband,    by 
virtue  of  bis  contract  was  not  a  family  ex- 
pense, because  the  family  no  long«  had  tbe 
benefit  of  the  house."    We  might  stop  bet«, 
and  upon  the  authority  of  tbe  above   case 
decide  adversely  to  the  appellant  the  first  two 
propositions  urged  for  tbe  reversal  of    tbe 
judgment  taereln,  were  It  not  for  the   fact 
that  it  might  be  said  that  tbe  points   faere 
relied  on  and.  imder  discussion  vrere  not  in- 
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volTed  In  Straight  ▼.  McKay,  supra.  Wltli 
the  doctrine  above  announced  we  are  entirely 
satisfied.  That  It  is  supported  by  the  au- 
thority wUl  be  demonstrated  by  reference 
to  a  few  of  the  many  cases  decided  in  Iowa, 
Illinois,  and  Oregon. 

Smedley  v.  Felt,  41  Iowa,  688,  was  an  ap- 
peal by  the  wife  from  a  Judgment  against  her 
on  a  promissory  note  given  by  the  husband 
for  the  balance  of  the  purchase  price  of  a 
piano  purchased  by  the  husband  for  the  use 
of  and  used  by  the  family.  It  appears  from 
the  statement  of  the  case  that  the  note  sued 
on  was  not  due;  that  the  wife  was  dispos- 
ing of  her  property  with  intent  to  defraud 
her  creditors,  and  an  attachment  was  pray- 
ed. The  answer  of  the  wife  admitted  the 
averments  of  the  petition,  and  averred  that 
she  had  no  knowledge  that  the  note  was 
given,  or  that  the  piano  was  purchased  on 
credit;  that  she  had  no  part  in  the  purchase; 
that  plainUft  did  not  give  her  credit;  that 
the  piano  was  purchased  on  the  credit  of  the 
husband  alone;  and  that  the  piano  was  ex- 
changed for  another  piano,  which  she  owned. 
A  demurrer  to  the  answer  was  sustained, 
and  Judgment  rendered  against  the  wife.  It 
seems  clear  from  the  above  statement  that 
the  question  as  to  whether  or  not  a  personal 
Judgment  could  be  rendered  against  the  wife 
-was  necessarily  involved  in  the  case.  The 
court  said:  "The  only  remaining  question 
is,  can  a  party  who  does  in  fact  sell  an  ar- 
ticle within  the  contemplation  of  these  sec- 
tions to  the  husband  upon  his  Individual  cred- 
it, and  receives  his  note  therefor,  afterwards 
main  tain  an  actlon  against  the  wife?"  This 
question  was  answered  in  the  affirmative 
by  the  affirmance  of  the  Judgment  against 
the  wife.  It  would  be  difficult  to  conceive 
of  a  case  where  the  form  of  the  Judgment 
would  be  more  directly  Involved.  In  Jones 
T.  Glass,  48  Iowa,  345,  the  same  question 
was  Involved  and  the  same  principle  an- 
nounced as  In  Smedley  v.  Felt,  supra.  See, 
also,  Polly  V.  Walker,  60  Iowa,  86,  14  N. 
W.  137.  Examination  of  a  large  number  of 
Iowa  cases  based  upon  this  statute  has  fail- 
ed to  disclose  a  single  case  which  holds  that 
a  personal  Judgment  against  the  wife  is  not 
within  the  contemplation  of  the  statute. 

Hayden  v.  Rogers,  22  111.  App.  557,  was  an 
appeal  from  a  Judgment  against  a  wife  on 
account  of  meat  and  poultry  sold  and  deliv- 
ered to  defendants,  which  were  sold  for  and 
to  be  used  In  theh:  family.  The  statute  relied 
upon  was:  "The  expenses  of  the  family  and 
of  the  education  of  the  children  shall  be 
chargeable  upon  the  property  of  both  hus- 
band and  wife  or  of  either  of  them.  In  favor 
of  creditors  therefor,  and  in  relation  thereto 
they  may  be  sued  Jointly  or  separately."  The 
court  said:  "The  defense  sought  to  be  Inter- 
posed by  Mrs.  Hayden  was  based  upon  the 
theory  that  this  statute  Imposes  no  personal 
liability  upon  the  wife  for  family  expenses, 
tnt  merely  creates  a  charge  upon  her  prop- 


erty, which  can  be  enforced  only  by  proceed- 
ings In  rem  against  such  property  as  she  was 
owning  at  the  time  the  indebtedness  was  in- 
curred. We  are  of  the  opinion  that  such  is 
not  the  proper  construction  of  the  statute. 
•  •  •  The  liability,  therefore.  Imposed  up- 
on her,  is  necessarily  a  personal  liability, 
for  upon  no  other  principle  can  effect  be 
given  to  this  provision  of  the  statute."  In 
all  the  cases  decided  by  the  Appellate  Courts 
of  Illinois  involving  this  question  the  rule 
stated  In  Hayden  v.  Rogers  has  been  adhered 
to. 

In  Phlpps  V.  Kelly,  12  Or.  213,  6  Pac  707, 
the  question  here  under  consideration  was 
squarely  presented.  The  court  said:  "Sec- 
tion 10  of  the  act  of  1878  [Laws  1878,  p.  94] 
provides  'that  the  expenses  of  the  family  and 
the  education  of  the  children  are  chargeable 
upon  the  property  of  both  husband  and  wife, 
or  either  of  them,  and  in  relation  thereto 
they  may  be  sued  Jointly  or  s^arately.' 
The  general  effect  of  this  act  was,  un- 
doubtedly, to  extend  and  enlarge  the  rights 
and  liabilities  of  married  women  much  be- 
yond previous  limitations.  The  disability 
to  make  contracts  and  incur  liabilities  which 
formerly  existed  at  hiw  it  removed,  and 
now  a  married  woman  may  do  either,  and  her 
contracts  and  liabilities  may  be  enforced  by 
or  against  her  to  the  same  extent  and  in  the 
same  manner  as  if  she  were  unmarried.  For 
liabilities  incurred  as  a  family  expense  she 
may  be  sued  at  law  Jointly  with  her  husband 
or  separately,  and  a  personal  Judgment  may 
be  rendered  against  her.  This  was  express- 
ly recognized  by  this  court  in  Watkins  ▼. 
Mason,  11  Or.  72,  4  Pac.  524." 

All  of  the  above  cases  were  decided  before 
the  enactment  of  the  statute  in  this  state, 
and  under  the  well-settled  principle  of  stat- 
utory construction  above  stated  we  are  com- 
pelled to  adopt  the  construction  of  the  act 
placed  upon  it  by  the  courts  of  the  states 
from  which  it  was  adopted,  and  rule  that 
under  the  statute  a  personal  Judgment  against 
the  wife  is  right 

Provisions,  clothing,  furniture,  bouse  rent, 
physician's  services,  and  many  oihtse  similar 
items  of  expenses  have  been  held  clearly 
within  the  purview  of  the  statute  by  the 
appellate  courts  of  Iowa,  Illinois,  and  Ore- 
gon. Illustrative  of  the  views  entertained 
by  some  of  the  courts,  a  few  of  the  many 
reported  cases  will  be  briefly  noticed. 

As  has  been  seen,  in  Smedley  v.  Felt,  su- 
pra, a  piano  was  held  to  be  a  family  expense 
within  the  contemplation  of  the  statute.  In 
Frost  V.  Parker,  65  Iowa,  179,  21  N.  W.  507, 
an  organ,  though  purchased  by  the  hus- 
band for  resale,  but  never  sold  by  him,  but 
used  in  the  family  for  about  seven  years  as 
organs  are  ordinarily  used,  was  held  to  be  a 
family  expense.  In  Farrar  v.  Emery,  52 
Iowa,  725,  3  N.  W.  50,  It  was  held  that  a 
sewing  machine  was  a  family  expense,  and 
that  the  wife  was  personally  liable  for  such 
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macWne.  A  diamond  'shirt  stnd,  procured 
for  personal  use  and  actually  used  and  worn 
by  a  husband,  was  held  family  expense  la 
Neaahnm  v.  McNalr,  103  Iowa,  695,  72  N.  W. 
773,  38  L.  K.  A.  847,  64  Am.  St.  Rep.  202. 

The  Illinois  courts  have  followed  the  Iowa 
courts  in  their  construction  of  this  stat- 
ute, and  hare  covered  quite  as  wide  a  range 
of  subjects.  In  Hyman  v.  Harding,  162  111. 
357,  44  N.  B.  754,  after  quoting  the  statute, 
which  la  substantially  the  same  as  the  Col- 
orado statute,  the  court  said:  "The  statute 
has  been  construed  In  Iowa,  from  which  state 
it  was  taken,  and  elsewhere,  to  embrace  mere- 
ly legitimate  expenses  of  the  family,  as  such, 
incurred  for  articles  to  be  used  In  the  fam- 
ily, and  actually  nsed  or  kept  for  use  therein. 
Fitzgerald  v.  McCarty,  55  Iowa,  705,  [8  N. 
W.  646].  The  term  'expenses  of  the  family' 
la  not  synonymous  with  'necessaries,'  which 
may  be  personal  and  individual  as  well  as 
for  the  family.  It  does  not  Include  business 
expenses,  wlilch  are  Incurred  merely  to  se- 
cure the  means  to  maintain  the  family,  nor 
private  or  individual  expenses,  which  do  not 
affect  the  collective  body  of  persons  under 
one  head  constituting  a  household  or  family; 
but  It  does  Include  expenses  for  many  articles 
used  by  Individual  members  of  the  family, 
if  they  mutually  affect  the  members  gener- 
ally. It  Is  apparent  that,  even  though  an 
article  is  purchased  for  and  used  by  only 
one  member  of  the  family,  yet  It  is  a  family 
expense  If  It  conduces  in  any  substantial 
manner  to  the  welfare  of  the  family  general- 
ly. Musical  Instruments  may  be  as  pleas- 
ant and  beneficial  to  the  other  members  of 
the  family  as  to  the  operator.  Books,  pic- 
tures, and  articles  of  ornament  used  to  adorn 
and  beautify  the  home,  though  owned  by  In- 
dividual members  of  the  family,  are  bene- 
ficial to  the  family  generally,  and  tend  to 
maintain  its  integrity.  Articles  of  clothing, 
though  purchased  for  and  used  exclusively 
by  Individual  members,  are  family  expenses, 
as  they  contribute,  in  a  substantial  manner, 
by  preserving  health  and  otherwise,  to  the 
general  well-being  of  all  the  members." 

In  Dodd  V.  St.  John,  22  Or.  250,  29  Pac, 
618,  15  L.  R.  A.  717,  the  court  held  that  the 
purchase  price  of  a  buggy  was  a  family  ex- 
pense, for  which  the  wife  was  liable,  and, 
after  quoting  the  statute,  which  is  identical 
with  the  statute  of  Colorado,  said:  "This 
statute  is  a  wide  departure  from  the  common 
law  and  from  the  legislation  of  most  of  the 
states.  Whether  its  enactment  was  wise,  and 
its  provisions  beneficent  In  their  operation, 
is  not  for  the  court  to  determine.  That  in 
some  instances,  at  least.  It  worlcs  a  great 
hardship  on  the  wife  In  subjecting  her  to  a 
liability  which  she  did  not  contract  for  ex- 
penses of  the  family  cannot  be  doubted. 
But  the  power  of  the  court  in  the  premises 
is  confined  to  its  construction  and  enforce- 
ment in  cases  as  they  shall  arise.  •  •  • 
The  word  'necessary'  does  not  occur  in  the 


statute,  which  relieves  the  case  of  the  ques- 
tion whether  the  exi>ense  was  a  necessary 
one  or  not.  The  statute  is  broad  enough  to 
subject  the  wife  to  liability  for  articles  that 
are  purchased  and  used  In  the  family,  wheth- 
er they  were  necessary  or  not  In  fact,  the 
articles  may  have  been  entirely  unnecessary, 
or  such  as  the  family  ought  to  have  dispens- 
ed with,  or  they  may  have  been  of  no  utility; 
still,  if  they  were  purchased,  and  used  in 
the  family,  we  do  not  see  on  what  ground 
the  liability  of  the  wife  could  be  avoided." 

While  it  Is  true  that  conflicting  opinions 
may  be  found  In  the  reports  of  Iowa,  Illinois, 
and  Oregon  as  to  whether  or  not  specific 
articles  are  within  the  statute,  an  exhaustive 
examination  of  the  authorities  has  failed  to 
show  a  single  one  under  a  similar  statute 
which  limits  the  liability  of  the  wife  to  "nec- 
essaries," or  which  holds  that  it  is  necessaiy 
to  show,  In  order  to  make  the  wife  liable, 
that  the  articles  furnished  were  suitable  to 
the  degree  and  condition  in  life  of  the  f&mily. 

The  Alabama  and  Missouri  cases  cited  by 
counsel  for  appellant  are  Inapplicable,  as 
the  statutes  of  those  states  are  radically 
different  from  the  Colorado  statute.  The  Al- 
abama statute  is:  "For  all  contracts  for  ar- 
ticles of  comfort  and  support  of  the  honse- 
bold,  suitable  to  the  degree  and  condition  hi 
life  of  the  family,  and  for  wlilch  the  hus- 
band would  be  responsible  by  conunon  law, 
the  separate  estate  of  the  wife  is  liable;  to 
be  enforced  by  action  at  law  against  the 
husband  alone  or  against  the  husband  and 
wife  Jointly."  Code  1852,  {  1987.  In  Mis- 
souri the  statute  la  that  her  separate  property 
"stiall  be  subject  to  execution  •  *  •  for 
any  debt  or  liability  of  her  husband,  created 
for  necessaries  for  the  wife  or  family." 
Rev.  St  1879,  I  3296. 

If  the  Legislature  of  Colorado  had  Intend- 
ed to  limit  the  liability  of  a  wife  to  "neces- 
saries," it  would  have  so  enacted.  Having 
failed  so  to  do,  we  must  conclude  that  such 
was  not  the  Intention,  but  rather  that  the 
construction  placed  upon  the  statute  by  the 
courts  of  the  states  from  which  it  was 
adopted  was  intended  to  be  the  law  of  this 
state,  and  tliat  what  should  be  Included  in 
the  term  "family  expenses"  must  be  deter- 
mined by  the  facts  and  circumstances  of  each 
case,  subject  to  the  limitation  that  the  arti- 
cle or  articles  must  have  been  purchased  for 
and  used  in  or  by  the  family,  or  some  member 
thereof. 

This  brings  us  to  a  consideration  of  the 
third  proposition  advanced  by  defendant  The 
complaint  alleged  that  the  clothing  was  used 
as  a  part  of  the  "family  expenses"  of  the  de- 
fendants, who  were  husband  and  wife.  The 
answer  admitted  that  defendants  were  hus- 
band and  wife,  but  denied  that  the  clothing 
was  used  as  part  of  the  family  expenses, 
and  averred  that  it  was  used  by  the  husband 
alone.  There  is  no  testimony  whatever  up- 
on this  point;  nothing  to  show  that  any  fam- 
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Wy  KlatJbn  existed  between  tbe  defendants; 
nothing  to  show  that  there  was  any  family, 
or  that  defendants  were  liTing  together.  A 
family  ia  defined  to  be  a  collective  body  of 
persons  who  live  in  one  house  and  nnder  one 
management  Webster's  Dictionary.  The 
admission  that  defendants  were  hnsband  and 
wife  Is  not  an  admission  that  they  consti- 
tuted a  family,  nor,  in  this  day  and  genera- 
tion, can  any  presumption  be  based  upon 
snch  admission.  All  tbe  authorities  bold  that 
"expenses"  for  which  the  wife  is  personally 
liable  under  the  statute  must  be  "family  ex- 
penses." The  language  is  too  plain  to  ad- 
mit of  any  question.  Schlesinger  y.  Keifer, 
30  111.  App.  253,  was  an  appeal  from  a  Judg- 
ment against  plaintiffs  in  an  action  against 
husband  and  wife  for  apparel  furnished  the 
wife.  The  court  said:  "This  was  an  action 
nnder  section  15,  c.  68,  Rev.  St  1874,  by  ap- 
pellants against  appellees  as  husband  and 
wife,  charging  tbem  with  ladles'  and  chil- 
dren's apparel,  sold  by  appellants  to  her  as 
family  expoises.  In  this  action  against  them 
jointly  no  other  ground  of  recovery  can  be 
relied  upon.  It  wonid  seem  to  be  a  condition 
precedent  to  any  family  expenses  that  there 
should  be  a  family;  a  family  in  fact,  wltiiont 
regard  to  what  knowledge  the  persons  selling 
tbe  goods  had  of  tbe  fact.  -  If  tuey  sold,  as 
they  supposed,  to  a  bachelor  or  a  spinster, 
and  it  then  turned  ont  that  there  was  a  wife 
or  a  hnsband,  who,  with  tbe  purchaser,  con- 
stitntea  a  family,  probably  both  could  be 
held,  and  vice  versa.  In  this  case  it  ap- 
peared that  the  appellees  had  ceased  to  live 
together  for  some  months  before  the  pur- 
chase, though  the  appellants  had  no  notice 
of  such  separation.  Neither  bad  the  hnsband 
any  notice  that  tbe  wife  was  buying  goods. 
The  cnperlor  coort  rightly  decided  that  ap- 
pellees were  not  liable  under  the  statute  for 
family  expenses,  where  there  was  no  family." 
In  Hudson  v.  King,  28  III.  App.  liS),  cited  by 
appellees.  It  seems  to  bave  been  regarded  es- 
sential to  the  liability  of  the  wife  that  she 
and  her  hnsband  constitnte  a  family  in  fact 
While  this  particular  qnestion  was  not  In- 
volved In  Kelly  t.  Caoon,  supra,  this  court 
■aid:  "A  wife,  under  the  statute,  could  only 
be  held  for  tiie  original  consideration  on 
proof  that  the  goods  were  furnished  for  the 
family."  And  In  Straight  v.  McKay,  supra: 
"The  right  of  action  is  given  against  her  for 
debts  which  she  may  have  no  hand  in  cre- 
ating, but  those  debts  must  be  clearly  with- 
in the  purview  of  the  statute.  Either  hus- 
band or  wife  may  incur  indebtedness  for  the 
family  expenses,  and  for  such  Indebtedness 
either  or  both  will  be  liable.  But  outside  of 
tbe  expenses  of  the  family  and  the  education 
of  tbe  children,  neither  can  impose  an  obli- 
gation upon  the  other." 

For  failure  of  proof  that  there  was  a  fam- 
ily, and  that  tbe  Indebtedness  which  was  tbe 
subject-matter  of  the  action  was  on  account 
of  family  expenses,  the  judgment  will  be  re- 
versed. Reversed. 
TTP.— 24 


20  Ck>lo.A.  131 
GREGORY  ▼.  FILBIBCK'S  ESTATE. 
(Court  of  Appeals  of  Colorado.    June  13,  1901.) 

CIiAUIS  AOA.IN8T  DECEDENTS— PKOCEEDINOS  FOB 
ALLOWANCE  —  WITNESSES  —  CBEDIBIHTY  — 
— QUESTIOXa  FOR  TRIAL  COUBT— FINDINGS- 
CONFLICTING    EVIDENCE— CONCLUSIVENESS. 

1.  A  finding  of  fact  on  conflicting  evidence, 
whether  found  by  a  jury  or  by  the  court,  is 
conclusive  on  appeal. 

2.  On  proceedings  for  the  allowance  of  a 
claim  against  the  estate  of  a  decedent,  proof  of 
payments  on  the  claim  so  as  to  avoid  the  bar 
of  limitations  rested  solely  on  the  testimony  of 
the  wife  of  tbe  claimant  She  was  a  sister  of  de- 
cedent, and  decedent  had  deeded  his  property  to 
another  relative.  Held,  that  whether  the  interest 
she  had  in  the  claim  affected  her  credibility  was 
for  the  trial  court,  sitting  as  a  jury. 

3.  On  proceedings  for  the  allowance  of  a  claim 
against  the  estate  of  a  decedent,  proof  of  pay- 
ments on  the  claim  so  as  to  avoid  the  bar  of 
limitations  rested  solely  on  the  claimant's  wife, 
who  was  a  sister  of  decedent,  who  had  given  his 
property  to  another  relative.  Her  testimony 
was  contrndicted  on  material  points.  Held, 
that  the  trial  court,  sitting  as  a  fury,  might  en- 
tirely disregard  her  testimony. 

4.  A  creditor  asserting  that  the  bar  of  limita- 
tions to  his  claim  has  been  removed  by  pay- 
ments on  the  claim  has  the  burden  of  proving 
tbe  payments. 

Appeal  from  District  Court,.  Arapahoe 
County. 

Proceedings  for  the  allowance  of  the  claim 
of  Jacob  Gregory  against  the  estate  of  Phil- 
ip Filbeck,  deceased.  From  a  judgment  of 
the  district  court  disallowing  the  claim,  ren- 
dered on  appeal  from  a  Judgment  of  the 
county  court  disallowing  tbe  same,  the  claim- 
ant appeals.    Affirmed. 

Geo.  W.  Miller,  Daniel  Sayer,  and  C.  C. 
Brown,  for  appellant.  B.  D.  Thompson,  for 
appellee. 

6UNTER,  J.  PhUip  Filbeck  died  June, 
1S90,  and  Jacob  Gregory,  appellant,  was  ap- 
pointed as  administrator  of  his  estate.  In 
September,  1890,  two  claims  In  favor  of  ap- 
pellant were  filed  against  tbe  estate:  A  note 
of  date  March  8, 1883;  payee,  appellant;  prin- 
cipal sum,  $9,000;  due  two  years  after  date; 
drawing  interest  from  date  at  rate  of  12  per 
cent,  per  annum;  interest  payable  quarter- 
ly; and  a  second  note  dated  May  20,  1884; 
payee,  Leynette  A.  Collins;  principal  sum, 
$500,  bearing  Interest  at  rate  of  12  per  cent 
per  annum  from  date  until  paid.  Upon  hear- 
ing, the  claims  were  disallowed  by  the  county 
coiurt,  and  on  appeal  by  the  district  court 
From  the  judgment  of  disallowance  by  the 
district  court,  the  case  Is  here. 

To  justify  the  allowance  of  the  claUus,  it 
was  necessary  to  establish  the  original  valid- 
ity of  the  notes,  and  that  they  were  not,  at 
the  time  of  the  hearing,  barred  by  the  statute 
of  limitations.  It  was  the  theory  of  the  es- 
tate that  Philip  FUbeck  in  1883,  prior  to  the 
giving  of  the  first  note,  anticipated  the  In- 
stitution  against  him  of  a  suit  for  divorce, 

%  4.  Se«  Umitatlon  ot  Actions,  voL  33,  Cent  Dig. 
1718. 
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and,  In  pursuance  of  a  conspiracy  between 
him  and  his  brothei>ln-Iaw,  appellant,  to  de- 
feat any  decree  for  alimony  tbat  might  be 
awarded  therein,  gare  the  notes  In  ques- 
tion, secured  by  trust  deed  on  substantially 
all  of  bis  real  estate.  Evidence  was  adduced 
to  sustain  this  theory. 

As  we  consider  the  question  of  the  stat- 
ute of  limitations  declaive  of  this  appeal,  it 
is  unnecessary  to  discuss  the  evidence  perti- 
nent to  the  original  validity  of  the  notes. 
We  confine  ourselves  to  the  question  of  the 
statute  of  limitations.  This,  under  the  Is- 
sues, was  a  question  of  fact,  and  was  tried  to 
the  court.  The  court  determined  it  for  the 
estate,  and,  if  such  determination  was  upon 
conflicting  evidence,  we  are  bound  by  It,  and 
the  Judgment  should  be  affirmed.  Minor  v. 
Lovell,  25  Colo.  249,  64  Paa  623;  Bamett 
T.  Jaynes  et  al.,  26  Colo.  279,  57  Pac.  703. 
The  same  rule  obtains  whether  the  question 
of  fact  was  tried  to  the  court  or  to  a  Jury. 
Hazeltine  v.  Brockway,  26  Colo.  291,  296,  67 
Pac.  1077.  "The  testimony  is  so  evenly  bal- 
anced and  lacks  so  much  In  directness  and 
poBltlveness,  we  must  concede  the  case  is 
not  free  from  doubt  But  where  the  matters 
to  be  determined  are  wholly  those  of  fact, 
and  two  trial  courts  have  passed  on  the  ques- 
tion in  the  plaintiff's  favor,  we  must,  under 
the  general  rule,  accept  those  conclusions  as 
a  definite  settlement  of  the  disputed  proposi- 
tions, and  the  finding  as  conclusive."  Owen 
V.  Hamburger,  14  Colo.  App.  334,  336,  59  Pac. 
866,  967.  "Claims  being  withheld  during 
lifetime  of  an  alleged  debtor,  and  sought  to 
be  enforced  after  bis  death,  should  be  care- 
fully scrutinized,  and  only  admitted  upon 
satisfactory  proof."  Kearney  v.  McKeon,  85 
N.  Y.  136;  In  re  Child's  Estate  (Sur.)  26  N.  T. 
Supp.  721.  If  a  cause  of  action  existed  in 
favor  of  the  claimant.  It  was  on  the  new  con- 
tract created  by  payments  on  the  notes,  or  on 
an  alleged  contract  of  extension  of  May  29, 
1889.  "The  cause  of  action  is  based  upon  the 
promise  implied  in  the  law  perforce  the  pay- 
ment made."  Buckingham  v.  Orr,  8  Colo. 
587;  Polk  v.  Butterfleld,  9  Colo.  325,  12  Pac. 
216;  Richardson  v.  Bricker,  7  Colo.  68,  1 
Pac.  433,  49  Am.  Rep.  844. 

Proof  of  tbe  payments  and  the  contract  of 
extension  rested  upon  the  credibility  of  the 
testimony  of  Mrs.  Gregory,  the  wife  of  appel- 
lant, the  claimant.  Deceased  was  her  broth- 
er. He  died  leaving  by  deed  all  of  his  estate 
to  another  sister,  Mrs.  Rlethmann.  Whether 
the  credibility  of  Mrs.  Gregory's  testimony 
was  affected  by  this  fact  was  for  the  court 
to  determine.  The  claims  of  her  husband,  in 
tbe  aggregate,  amounted  to  $10,000.  Wheth- 
er the  interest  she  had  in  these  claims, 
through  her  relations  with  her  husband,  af- 
fected the  credibility  of  Mrs.  Gregory's  tes- 
timony, was  for  the  court  to  determine. 
What  weight  should  be  attached  to  various 
circumstances  tending  to  show  the  invalidity 
of  this  claim  was  for  the  court.  "The  mere 
fact  that  tbe  witness  is  Interested  In  the  re- 


sult of  the  salt  la  deemed  anlBcient  to  require 
the  credibility  of  Ua  testimony  to  be  aabmit- 
ted  to  the  Jury  as  a  question  of  fact"  Son- 
nentheil  v.  Moerleln  Brewing  Co.,  172  U.  S. 
401,  408,  19  Sup.  Ct  233,  43  L.  Bd.  492.  "The 
witnesses,  though  unimpeached,  may  have 
such  an  Interest  in  the  question  at  issue  as  to 
affect  their  credibility.  The  general  rule  laid 
down  in  the  books  at  a  time  wh«i  Interest 
absolutely  disqualified  a  witness  necessarily 
assumed  that  the  witnesses  were  disinterest- 
ed. That  qualification  must,  in  the  present 
state  of  the  law,  be  added.  And  furthermore 
it  is  often  a  difficult  question  to  decide  when 
a  witness  is,  in  a  legal  sense,  uncontradicted. 
He  may  be  contradicted  by  circumstances  as 
well  as  by  statements  of  others  contrary  to 
his  own.  In  such  cases  the  courts  and  Jories 
are  not  bound  to  refrain  from  exercising  their 
Judgment,  and  to  blindly  adopt  the  state- 
ments of  the  witness,  for  the  simple  reason 
that  no  other  witness  has  denied  them,  and 
that  the  character  of  the  witness  Is  not  im- 
peached." Elwood  V.  W.  U.  Tel.  Co.,  45  N. 
T.  549,  554,  6  Am.  R^.  140;  Munoz  T.  Wilson, 
111  N.  T.  295,  800,  18  N.  E.  855.  Fnrther, 
the  testimony  of  Mrs.  Gregory  was  contra- 
dicted upon  material  points— for  example,  the 
testimony  of  George  Fllbeclc  It  was  for  tbe 
court,  sitting  as  a  Jury,  to  say  what  effect 
such  contradiction  bad  upon  her  credibility. 
It  was  within  its  province  to  entirely  disre- 
gard her  testimony.  Mlnlch  v.  People,  8 
Colo.  440,  462,  9  Pac.  4;  Paulette  t.  Brown, 
40  Mo.  52,  67;  People  t.  Sprague,  63  Gal.  491, 
493;   Day  v.  Crawford,  13  Ga.  50& 

Upon  these  questions— the  making  of  the 
payments  relied  upon  to  bar  the  statute  of 
limitations,  and  the  making  of  the  contract 
of  extension  of  May  29,  1889,  as  stated— the 
burden  was  with  tbe  claimant  It  was  for 
the  court  to  say  whether  this  teqnirMnent 
of  the  case  was  satisfied  by  the  evidence  fur- 
nished through  the  testimony  of  Mrs.  Greg- 
ory or  otherwise.  In  favor  of  the  correctness 
of  the  Judgment,  we  must  presume  that  the 
court  found  upon  such  question  against  tbe 
claimant;  and,  as  we  are  bound  by  tlie  find- 
ing of  the  court  upon  conflicting  evidence,  so 
we  are  bound  by  the  finding  of  the  court  in 
this  case.    We  must  afiirm  the  Judgment. 

Judgment  affirmed.    Affirmed. 

20  Cdo  JL.  15J 
GRIFFIN  et  aL  T.  KNOBLOCK.* 
(Court  of  Appeals  of  Colorado.    May  9,  1904.) 

C0BF0BA.Tt0NS  —  STOCK  —  OWNERSHIP  —  EVI- 
DENCE—PBOMISE— CONSIDERATION. 

1.  Plaintiff  and  a  third  person  agreed  to  lo- 
cate mining  claims.  This  was  done,  and  the 
third  person  sold  the  claims  to  a  corporation, 
which  Issued  to  him  a  certificate  of  stock  in 
payment  thereof.  The  third  person  had  in- 
formed plaintiff  diat  he  coald  have  a  half  Inter- 
est iu  the  claims.  Plaintiff  made  no  promises 
in  return,  and  there  was  no  evidence  of  the 
terms  on  which  he  was  to  share  in  the  enter- 
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prises.  He  contributed  to  the  enterprises  money 
and  services.  Held  insufficient  to  show  that 
plaintiff  was  the  owner  of  a  half  of  the  stock 
and  entitled  to  a  decree  directing  the  corpora- 
tion to  issue  to  him  a  certiiicate  lor  the  amount 
thereof. 

2.  A  promise  by  one  to  whom  a  certificate  of 
corpiorate  stock  had  been  issued  to  surrender  the 
certificate  and  have  the  same  reissued  as  two 
new  certificates,  one  in  favor  of  himself  and 
one  in  favor  of  another,  nnsupported  by  any 
consideration,  will  not  sustain  a  suit  by  the 
latter  to  compel  the  corporation  to  issue  to  him 
a  certificate  of  stock. 

Appeal  from  District  Court,  Summit  Coun- 
ty. 

Suit  by  James  B.  Knoblock  against  Fred- 
erick W.  Griffin  and  another.  From  a  de- 
cree for  plaintiff,  defendants  appeal.  Be- 
versed. 

A.  B.  Seaman  and  H.  S.  SUversteiii  (John 
C.  Gage,  of  counsel),  for  appellants.  Filllus 
&  Davis,  for  appellee. 

GUNTER,  J,  The  gist  of  the  allegations 
of  the  complaint  is  that  certain  placer  mining 
claims  were  conveyed  to  appellant  company; 
that  as  part  consideration  therefor  a  certifi- 
cate for  150,000  shares  of  the  capital  stock 
thereof  was  issued  to  one  Miller,  be  taking 
the  same  under  an  agreement  between  appel- 
lee and  himself  that  It  should  be  owned  by 
them  equally;  that  soon  after  the  Issuance 
of  the  certlflcate— that  Is,  about  February, 
1898— it  was  agreed  between  Miller  and  ap- 
pellee that  the  certificate  should  be  surren- 
dered and  reissued  as  two  certificates,  one 
to  Miller  and  one  to  appellee,  each  for  75,- 
000  shares  of  stock;  that  said  certificate  was 
not  surrendered  by  Miller  for  reissuance,  uor 
reissued  as  agreed;  that  appellee  thereafter 
notified  appellant  company  and  appellant 
Griflta  that  he  was  the  owner  of  one-half 
of  the  shares  of  stock  evidenced  by  the  cer- 
tificate, and  demanded  the  issuance  to  him 
of  a  certificate  for  75,000  shares  of  said  stock; 
that  thereafter  Griffin  pretended  to  purchase 
the  certificate  for  150,000  shares  of  Miller, 
and  had  a  transfer  thereof  niade  to  himself; 
that  Griffin  now  claims  to  own  the  same,  and 
appellant  company  denies  that  appellee  has 
any  interest  therein,  and  refuses  to  Issue  to 
him  a  certificate  for  the  75,000  shares.  A 
decree  Is  prayed  declaring  that  Griffin  has 
no  interest  in  the  75,000  shares,  that  appellee 
is  the  owner  thereof,  and  for  an  order  re- 
quiring appellant  company  to  issue  to  appel- 
lee a  certlflcate  for  75,000  shares.  From  a 
decree  as  prayed  the  case  is  here. 

If  appellee  had  no  cause  of  action  of  the 
nature  pleaded  against  Miller,  he  has  none 
against  the  transferee  of  the  stock,  appellant 
Griffin,  nor  against  appellant  company.  If 
a  cause  of  action  existed  against  Miller,  it 
was  through  the  alleged  agreement  between 
him  and  appellee  made  before  the  Issuance 
of  the  certificate,  or  through  the  alleged 
agreement  of  February,  1898,  made  after  the 
issuance  of  the  certlflcate  to  Miller.  The 
facts  are:    February,  180C,  it  was  agreed  be- 


tween Miller  and  appellee  that  at  a  conven- 
ient time  they  wonid  locate  certain  placer 
mining  claims  on  Blue  river.  Summit  county 
this  state.  May,  1896,  Miller,  appellee,  and 
other  associates  made  locations  of  placer 
claims  on  said  stream,  and  secured  options 
on  certain  other  locations.  These  parties  de- 
veloped to  some  extent  such  claims,  and 
made  repeated  efforts  to  effect  a  sale  there- 
of. Money  and  time  were  expended  in  such 
undertakings,  the  amount  of  which  the  evi- 
dence does  not  reveal.  July,  1897,  Miller, 
with  certain  associates,  gave  an  option  to 
purchase  on  tlie  interests  acquired  through 
the  locations  and  the  options  to  appellant 
Griffin.  This  option  resulted  in  the  forma- 
tion November,  1807,  of  api>ellant  corpora- 
tion, and  the  conveyance  to  it  soon  there- 
after—about February,  1898— of  said  mining 
interests,  and  in  consideration  of  the  trans- 
fer by  said  conveyance  of  Miller's  interest  in 
said  claims,  and  of  whatever  interest  appel- 
lee had  therein,  there  was  Issued  to  Miller 
a  certlflcate  for  150,000  shares  of  the  capital 
stock  of  appellant  company.  From  Febru- 
ary, 1896,  the  Inception  of  the  business  as- 
sociation between  Miller  and  appellee,  to 
February,  1898,  the  date  of  the  Issuance  of 
the  certlflcate  for  150,000  shares  of  stock, 
Miller  had  been  Interested  in  various  mining 
enterprises  and  other  business  ventures. 
From  time  to  time  during  this  period  he  in- 
formed appellee  that  he  should  have  an  equal 
interest  with  him  in  all  of  his  business  un- 
dertakings. May  23,  1806,  he  wrote  appel- 
lee, "You  can  have  one-half  of  all  my  inter- 
est In  the  peak  or  elsewhere,"  meaning  by 
"interest  In  the  peak"  certain  mining  inter- 
ests which  Miller  claimed  to  have  at  Hahn's 
Peak.  On  same  date,  in  a  letter  in  refer- 
ence to  Willow  Canyon  mining  claims,  Oro 
Cache  mining  claims,  and  certain  other  min- 
ing interests  and  town  lot  interests,  all  being 
different  ventures  from  the  claims  upon  Blue 
river,  he  says,  ""Will  Just  pull  together  the 
best  we  can,  and  divide  the  cake  between 
us."  June  11, 1896,  he  writes  of  certain  min- 
ing 'properties  in  which  he  and  appellee  are 
Interested,  and  of  a  general  merchandise 
store  which  he  and  Foster  were  locating  at 
Dillon,  and  says:  "You  know  that  in  what- 
ever I  do,  you  share.  In  whatever  you  do, 
I  want  a  share."  The  substance  of  Miller's 
statements,  by  bis  letters  and  otherwise, 
from  February,  1806,  to  February,  1898,  is 
that  appellee  shall  have  one-half  of  every- 
thing that  he  has  or  expects  to  Iiave.  But 
the  evidence  reveals  no  promise  at  any  time 
made  by  appellee;  the  promises  are  all  by 
Miller.  During  this  period  Miller  had  been 
engaged,  as  stated,  in  various  mining  enter- 
prises and  other  business  ventures.  He  had 
become  interested  in  the  Willow  Canyon  min- 
ing claims,  the  Oro  Cache  mining  cUiims, 
mining  claims  at  Hahn's  Peak,  mining  claims 
in  Wyoming,  and  certain  other  business  ven- 
tures, as  the  above-mentioned  general  mer- 
chandise store,  and  also  an  investment  bru- 
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kerage  business.  All  of  these  nndertaklngs 
were  within  the  broad  terms  of  Miller's 
promise  that  he  would  divide  everything  In 
which  he  was  Interested  with  appellee.  As 
stated  above,  appellee  made  no  promises  In 
return.  There  is  no  evidence  of  the  terms 
upon  which  he  was  to  share  in  these  various 
enterprises.  He  contributed,  however,  to  the 
various  undertakings  of  Miller  about  $1,000 
In  money  and  services.  How  much  to  any 
one  enterprise  appellee  could  not  say,  except 
that  of  this  contribution  about  $60  in  cash 
and  $250  in  stenographic  services,  went  Into 
the  Blue  River  mining  claims.  Whether  aj?- 
pellee  agreed  to  contribute  more  than  $1,0()(> 
to  the  general  ventures  or  more  than  $310 
to  this  particular  undertaking  the  evidence 
does  not  inform  ua  That  considerable  mon- 
ey and  labor  must  have  been  contributed  by 
Miller  to  these  various  undertakings  appears 
from  the  evidence,  but  bow  much  by  him 
does  not  appear.  If  the  evidence  establishes 
any  contractual  relation  between  Miller  and 
appellee.  It  Is  that  of  a  general  partnership 
in  these  various  business  venturea  We  do 
not  hold  that  it  does  this,  but,  if  we  assume 
that  it  does,  appellant  is  not  the  owner  in 
severalty  of  any  speciflc  part  of  any  partic- 
ular property  of  the  copartnership  as  this 
150,000  shares  of  stock,  but  he  has  an  Inter- 
cat  In  the  copartnership  assets  determined 
by  an  accounting.  This  is  not  an  action  for 
an  accounting,  but  an  action  to  compel  a 
transfer  to  appellee  of  a  particular  asset  of 
the  copartnership.  If  a  cause  of  action  ex- 
ists, It  is  not  within  the  pleadings.  Further, 
there  is  no  evidence  here  upon  which  an  a<> 
counting  could  be  bad.  From  the  evidence 
before  us  it  is  impossible  to  say  how  stands 
the  account  between  Miller  and  appellee. 
Again,  if  the  certificate  for  150,000  shares 
was  an  asset  of  the  copartnership,  one  of  the 
partners.  Miller,  had  the  right  to  sell  it,  and 
his  sale  to  Griffln  cannot  be  questioned  by 
the  other  partner,  appellee. 

Shortly  after  the  issuance  to  Miller  of  the 
certificate  In  1898,  he  told  ai^ellee  that  be 
would  have  It  canceled  and  reissued,  a  cer- 
tificate to  himself  and  one  to  appellee.  This 
was  never  done.  Shortly  after  the  issuance 
of  the  certificate  for  150,000  shares  to  Miller, 
It  was  pledged  to  secure  two  notes  given  by 
him.  Later  Griffin  took  an  assignment  of 
these  notes  and  of  the  certificate,  and  later 
purchased  of  Miller  for  $1,000  his  right  to 
redeem  the  certificate  from  the  hypotheca- 
tion. The  stock  was  later  reissued,  one-third 
thereof  to  Griffin,  the  remainder  thereof  to 
other  parties.  The  promise  of  Miller  of  Feb- 
ruary, 1898,  to  surrender  the  certificate  and 
have  It  reissued  as  two  new  certificates,  one 
to  appellee,  one  to  himself,  will  not  sustain 
this  action,  because  it  was  made  without  con- 
sideration. The  promise  was  simply  a  state- 
ment by  Miller  to  appellee,  unsupported  by 
any  change  in  the  situation  of  the  parties 
or  by  any  consideration  whatever.  A  cause 
of  action  has  not  been  proven  on  the  promise 


alleged  to  have  been  made  before  the  Issu- 
ance of  the  certificate  for  150,000  sbareai 
nor  upon  the  promise  alleged  to  have  been 
made  thereafter. 
Judgment  reversed.    Reversed. 

4 

20  C0I0.A.  139 
STATE  BOARD  OF  AGRICULTURE  v. 
MEYERS.' 

(Court  of  Appeals  of  Colorado.    May  9,  1904.) 

COBPOBATIONS— STATE  BOABD  OF  AOBICULTUBB 
— POWEBS— KUFIXITMENT  OF  FB0FE8S0B  IN 
AOBICCLTUBAL  COLLEGE— BEASONABLB  TIMK 
—IMPLIED  CONTBACTS. 

1.  Where  a  servant  employed  for  one  year 

continues  to  render  servicea  without  objection 
by  the  master  after  the  expiration  of  the  j'ear, 
a  new  contract  for  a  year  arises  by  implica- 
tion. 

2.  Under  1  MilU'  Ann.  St.  1881,  pp.  411.  414. 
{§  i>6,  74,  76,  creating  the  State  Board  of  Agri- 
culture as  a  body  corporate,  providing  that  it 
should  hare  control  and  supervision  of  the  State 
Agricultural  College  and  fix  the  salaries  of  the 
professors,  and  empowering  it  to  remove  the 
president  or  subordinate  omccrs  and  supply  all 
vacancies,  the  board  has  power  to  make  a  valid 
contract  employing  a  professor  in  the  college  for 
a  reasonable  length  of  time. 

3.  An  employment  of  a  professor  in  the  State 
Agricultural  College  by  the  State  Board  of  Agri- 
culture under  1  Mills'^  Ann.  Bt.  1891,  pp.  411. 
414,  §§  56,  74,  76,  for  one  year  is  not  for  an 
unreasonable  length  of  time. 

Appeal  from  District  Court,  Uirimer  Comi- 
ty. 

Action  by  William  J.  Meyers  against  the 
State  Board  of  Agriculture.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Frank  3.  Annis,  for  appellant.  T.  M. 
Robinson  and  T.  A.  McHarg,  for  appellee. 

GUNTEIB,  J.  Appellee  (plaintiff)  was  em- 
ployed by  apitellant  under  an  implied  con- 
tract as  professor  of  mathematics  In  the  (Col- 
orado Agricultural  College  for  the  year  com- 
mencing July  1,  1896,  at  a  salary  of  $1,500 
per  annum.  The  contract  originated  in  an 
express  one  for  the  year  beginning  July  1, 
1891,  and  was  created  by  the  services  of  ap- 
pellee being  continued  after  the  expiration  of 
the  original  definite  term  of  employment, 
without  objection  by  the  employer,  and  with- 
out any  new  agreement.  15  Am.  &  "Eng. 
Ency.  of  Law  (2d  Ed.)  p.  1092.  December 
11,  1896,  a  committee  of  appellant  on  faculty 
and  course  of  studies  reported  to  It  that  the 
work  In  appellee's  department  was  unsatia- 
factory,  and  would  continue  so  while  he  waa 
at  its  head.  The  report  made  no  charges 
against  his  professional  work,  but  stated  as 
the  opinion  of  the  committee  that  the  best 
Interests  of  the  department  and  the  college 
required  bis  removal.  It  recommended  that 
he  tender  his  resignation  to  take  effect  De- 
cember 31,  1896,  and  that  his  salary  termi- 
nate at  that  date.  Appellant  adopted  the  re- 
port, notified  appellee  of  Its  action,  and  re- 
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^nested  his  resignation.  He  refused  to  re- 
tlgn  and  tendered  performance  of  his  duties 
as  professor  of  matbematlcs  until  Tune  30, 
1897.  The  tender  was  declined  by  appellant 
and  appellee  discharged  Decemher  31,  1896. 
His  salary  -was  paid  to  last-mentioned  date. 
He  endeavored  to  obtain  employment  else- 
where, but  failed.  He  sued  appellant  July 
3, 1897,  to  recover  as  damages  his  salary  ac- 
cording to  said  contract  from  December  81, 
1896,  to  July  1,  180T,  and  had  judgment. 
Therefrom  the  case  is  here. 

If  there  was  a  contract  of  the  nature  stat- 
ed, and  appellant  violated  the  same  by  the 
(rrongful  discharge  of  appellee,  and  damages 
resulted,  be  should  recover.  The  defense 
tis  the  Invalidity  of  the  contract,  in  this: 
tbat  appellant  could  not  make  a  contract  em- 
ploying appellee  for  a  definite  time;  that  Is, 
that  appellant  could  not  by  contract  deprive 
Itself  of  the  power  of  terminating  at  pleas- 
ure its  contract  with  appellee.  A  determina- 
tion of  this  question  is  decisive  of  the  case. 
Appellant  is  a  corporation  created  by  stat- 
ite,  and  its  powers  are  thereby  defined.  "The 
State  Board  of  Agriculture  shall  be  a  body 
corporate,  capable  in  law  of  suing  and  being 
sued;  of  taking,  holding  and  selling  personal 
property  and  real  estate;  of  contracting  and 
being  contracted  with;  of  having  and  using 
a  corporate  seal;  and  of  causing  to  be  done 
all  things  necessary  to  carry  out  the  provi- 
sions of  this  act."  1  Mills'  Ann.  St.  1891,  p. 
411,  I  56.  "The  State  Board  of  Agriculture 
shall  have  the  general  control  and  supervi- 
sion of  the  State  Agricultural  College,  the 
(arm  pertaining  thereto,  and  the  lands  which 
may  be  vested  In  the  college  by  state  or  na- 
tional legislation,  and  of  all  appropriations 
made  by  the  state  for  the  support  of  the 
same.  The  board  shall  have  plenary  power 
to  adopt  all  such  ordinances,  by-laws  and  reg- 
ulations, not  In  conflict  with  law,  as  they 
may  deem  necessary  to  secure  the  successful 
operation  of  the  college  and  promote  the  de- 
signed objects."  1  Mills'  Ann.  St.  1801,  p. 
414,  {  74.  "The  board  shall  fix  the  salaries 
of  the  president,  professors  and  other  em- 
ployees of  the  college  and  prescribe  their  re- 
spective duties.  The  board  may  remove  the 
president  or  subordinate  officers  and  supply 
all  vacancies."  1  MUIs'  Ann.  St  1891,  p. 
414,  {  76. 

Appellant,  a  corporation.  Is  thus  given  the 
general  control  of  the  State  Agricultural 
College,  and  of  all  property  belonging  there- 
to, and  the  power  of  taking,  holding,  and  sell- 
ing personal  and  real  property,  and  of  mak- 
ing contracts  necessary  to  the  successful 
operation  of  the  college.  As  contracts  em- 
ploying professors  to  teach  therein  are  of 
this  nature,  then  the  board  Is  authorized  by 
the  terms  of  the  statute  to  make  such  con- 
tracts. It  is  said,  however,  that  the  mere 
(act  that  the  contract  here  under  considera- 
tion is  for  a  definite  time— one  year— is  fatal 
to  it;  that  nnder  no  circumstances  can  the 
board  employ  a  profiessor  to  teach  for  a  def- 
CoIo.Rep.  78-77  P.— 33 


Inlte  time.  The  statute  gives  the  board  ez< 
press  power  to  employ  professots.  There  Is 
no  provision  thereof  expressly  limiting  this 
power  as  to  the  time  for  which  a  professor 
may  be  employed.  Whatever  limitation  there 
may  be  on  such  power  In  such  particular  Is 
an  implied  one.  We  know  of  no  provision 
of  law  impliedly  so  limiting  the  power  of 
the  board;  that  is,  prohibiting  appellant  from 
employing  appellee  for  the  term  of  one  year. 
The  power  of  the  board  to  employ  a  pro- 
fessor for  a  definite  time  is  Impliedly  lim- 
ited to  his  employment  for  a  reasonable 
length  of  time.  It  has  not  the  power  to 
employ  him  for  an  unreasonable  time,  but 
It  does  not  appear  to  us  that  this  employment 
for  one  year  la  for  an  unreasonable  time. 
In  the  successful  operation  of  the  college.  It 
la  necessary  to  make  contracts  of  employ- 
ment with  various  parties  In  the  different 
departments  connected  with  the  college.  In 
making  snch  contracts,  the  length  of  time  for 
which  they  should  run  depends  upon  what  is 
for  the  best  interest  of  the  college.  We  think 
the  statute  has  left  the  determination  of  this 
question— the  length  of  time  for  which  the 
employment  should  be  made— largely  to  the 
Judgment  of  the  board,  and  that  such  lodg- 
ment of  the  determination  of  the  question  Is 
wisely  made.  The  board  is  well  able,  as  It 
understands  the  circumstances  surrounding 
the  employment,  to  determine  whether  It  is 
for  the  best  interest  of  the  institution  to 
make  the  contract  of  employment  determin- 
able at  the  pleasure  of  the  board,  determin- 
able on  short  notice,  or  whether  the  employ- 
ment should  be  for  a  reasonably  long  definite 
time.  It  may  be  that  such  professors  as 
are  required  cannot  be  secured  under  a  con- 
tract determinable  at  the  pleasnre  of  the 
board.  If  so,  the  board  should  have,  and  we 
think  has,  the  power  to  employ  for  a  definite 
time,  not  unreasonably  long.  There  are  Im- 
plied limitations  on  this  power,  as  that  the 
contract  must  not  ran  unreasonably  long, 
but,  as  stated,  the  contract  under  considera- 
tion is  not  subject  to  this  objection.  Profes- 
sors In  the  various  departments  of  the  col- 
lege, however  distinguished  and  learned,  are 
mere  employ^.  Hartigan  v.  Board  of  Re- 
gents, 49  W.  Va.  14,  22,  88  S.  B.  698.  "We 
do  not  think  that  a  professor  In  the  nnlver- 
sity  Is  a  public  officer  In  any  sense  that  ex- 
cludes the  existence  of  a  contract  relation 
between  himself  and  the  board  of  regents 
that  employed  him  In  respect  to  such  em- 
ployment. It  seems  to  us  that  be  stands  In 
the  same  relation  to  the  board  that  a  teach- 
er In  a  public  school  occupies  with  respect 
to  the  school  district  by  which  he  is  em- 
ployed, and  that  is  purely  a  contract  rela- 
tion." Butler  V.  Regents,  32  Wis.  124.  "It  is 
clear  that  a  professor  Is  not  an  officer,  but 
an  employ^  under  contract  to  fill  a  chair  of 
learning."  Hartigan  v.  Board  of  Regents. 
We  think,  according  to  the  terms  of  the  stat- 
ute, that  appellant  bad  power  to  employ  ap- 
pellee for  the  term  of  one  year. 
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llila  action  Is  to  recover  damages  tar  tbe 
-wrongfn]  discharge  of  appellee.  It  Is  not 
a  proceeding  to  prevent  the  removal  of  appel- 
lee by  appellant,  nor  to  reinstate  him  after 
removal.  It  is  not  an  attempt  to  control 
appellant  in  the  exercise  of  any  of  bis  dis- 
cretionary powers.  It  Is  simply  an  attempt 
to  hold  it  for  a  violation  of  a  valid  contract. 
To  hold  that  appellant  is  liable  in  damages 
for  a  breach  of  Its  contract  with  appellee 
Is  not  to  hold  that  it  cannot  remove  him. 
A  private  corporation  can  discharge  an  em- 
ploys before  the  expiration  of  Ills  term  of 
employment,  because  he  has  no  franchise  or 
property  ta  his  office.  Hartlgan  v.  Board  of 
Regents.  But  if  It  wrongfully  discharges 
him,  thus  violating  the  contract  between  it 
and  the  employ^,  it  will  be  liable  to  him  for 
consequent  damages. 

Prof.  Meyers  was  an  employ^  of  appellant 
corporation,  bis  relation  thereto  being  con- 
tractual; and  be  had  the  same  remedy  in 
the  event  of  a  violation  of  that  relation  by  a 
wrongful  discharge  that  he  would  have  had 
if  his  employer,  appellant,  had  been  an  or- 
dinary private  corporation.  While  section 
76,  supra,  gives  to  appellant  the  power  to 
remove  appellee.  It  does  not  absolve  it  from 
responsibility  In  damages  if  the  discharge  be 
wrongful.  There  is  authority  sustaining  the 
conclusion  we  have  reached. 

In  Board  of  Regents  t.  Mudge,  21  Kan. 
223,  229,  230— the  court  being  composed  of 
Chief  Justice  Horton  and  Justices  Brewer 
and  Valentine— Mhidge  was  elected  a  pro- 
fessor of  the  Kansas  Agricultural  College 
nnder  a  contract  that  be  should  receive 
three  monttis'  noHce  of  discharge,  which  was 
an  employment  for  at  least  three  months. 
He  was  discharged  without  notice,  and  for 
three  months  thereafter  was  without  employ- 
ment, notwithstanding  his  efforts  to  secure  it. 
He  was  paid  for  ills  services  to  the  date  of 
discharge,  but  nothing  for  the  succeeding 
three  months.  He  sued  tbe  board  for  his 
salary  during  the  three  months  succeeding 
dismissal,  and  recovered  below.  The  Judg- 
ment was  reviewed  on  error  and  affirmed. 
The  statute  of  ECansas  made  the  board  of 
regents  a  body  corporate,  with  right  as  such 
to  sue  and  be  sued,  and  empowered  It  to 
govern  the  college,  elect  the  president,  pro- 
fessors, and  teachers,  and  to  determine  the 
amount  of  their  salaries.  The  statute  also 
gave  It  express  power  to  remove  the  presi- 
dent and  any  officer  or  teacher  when  the  in- 
terests of  the  school  should  require.  It  was 
contended  as  a  defense  to  tbe  action  tliat  the 
contract  between  the  board  and  Mudge  was 
an  employment  for  a  deflnlte  time;  that  the 
board  bad  no  power  to  employ  a  professor 
for  a  definite  time— that  is,  could  not  deprive 
Itself  of  tbe  power  to  terminate  at  its  pleas- 
ure a  contract  with  a  professor;  that  there- 
fore the  contract  was  void.  The  court  held 
that  the  board  had  the  power  to  employ 
Prof.  Mudge  for  a  definite  time,  that  it  was  a 
violation  of  the  contract  of  employment  to 


discharge  him  without  cause  before  the  ex- 
piration of  the  time  of  his  employment,  and 
that  for  damages  consequent  it  was  respon- 
sible.   Therein  the  court  said:    "While  their 
powers  [those  of  the  board  of  regents]  are 
extensive,  still  they  may  render  their  board 
liable  by  the  wrongful  exercise  of  such  pow- 
ers.   Thus  they  have  tbe  unquestioned  and 
continuing  power  of  employing  a  president, 
professors,  and  teachers  whenever  they  may 
choose,  and  of  discharging  any  of  them  when- 
ever they  may  choose;  but  If  they  agree  to 
employ  a  president  or  professor  or  teacher 
for  a  period  of  three  months,  and  then  wrong- 
fully discharge  him  before  the  three  months 
have  elapsed,    they   will   leave  their    board 
responsible  for  the  whole   amount   of  the 
salary  for  such  three  months,  notwithstand- 
ing such  discharge.    While  the  Iiegislature 
unquestionably  Intended  to  confer  upon  the 
board  of  regents  extensive  powers,   yet  it 
did  not  Intend  to  confer  upon  them  the  ir- 
responsible power  of  trifling  with  other  men's 
rights  with  impunity;   and  making   the  re- 
gents responsible  for  their  acts  does  not  in 
the  least  abridge  their  powers.    It  only  tends 
to  make  them  more  cautious  and  circumspect 
in  the   exercise   of   their  powers.    But  the 
plai'ntlff  in  error  claims,  in  substance,  that 
the  board  has  no  legal  power  to  make  a  con- 
tract to  employ  a  president  or  a  professor 
or  a  teacher  for  any  particular  period  of  time 
—not  even  for  a  day  or  an  hour— and  there- 
fore tliat  an  agreement  to  employ  a  presi- 
dent or  a  professor  or  a  teacher  for  three 
months,  or  for  any  other  definite  period  of 
time,  would  be  an  absolute  nullity.    Now  we 
cannot  think  this  is  correct.    There  is  no 
express   limitation   upon   the  power  of   the 
board  to  make  a  contract  to  employ  a  presi- 
dent or  a  professor  or  a  teacher  for  any 
period  of  time,  and  we  know  of  no  Implied 
limitation  that  would  prevent  the  board  from 
employing  or  agreeing  to  employ  a  president 
or  a  professor  or  a  teacher  for  three  months, 
or  for  even  a  longer  period  of  time,  provided 
it  were  not  unreasonably  long.    We  would 
tmnk  that  the  board  has  the  power  to  make 
a   valid  contract  in  advance  to  employ   a 
president  or  a  professor  or  teacher  for  some 
short  but  definite  time— say  three  months— 
and  especially  so  where  the  board  reserves 
the  right  to  discharge  such  president,  pro- 
fessor, or  teacher  at  any  time  for  misconduct 
It  would  certainly  be  for  the  interest  of  the 
college  tliat  the  board  should  have  such  pow- 
er.   No  man  of  spirit,  of  self-respect,  and  of 
capability  would  want  to  hold  an  office  or 
position  at  the  whim  or  caprice  of  a  body  of 
men  with  whom  he  might  have  but  little. 
If  any,  personal  acquaintance.     No  man  of 
spirit,  of  self-respect,  and  of  capability  would 
accept  an  office  unless  he  felt  that  he  was 
reasonably  certain  to  hold  the  same  for  some 
reasonable  period  of  time." 

In  Board  of  Education  v.  Cook  (Court  of 
Appeals)  3  Kan.  269,  43  Pac.  119,  Miss  Cook 
was  employed  by  tbe  board  of  education  of 
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Ottawa  under  a  contract  to  teacb  In  the  pub- 
lic schools  of  that  dty  for  the  ensuing  year, 
"nnless  sooner  removed  by  vote  of  the 
board."  She  was  discharged  before  the  ex- 
piration of  the  school  year,  and  sued  for 
damages  sustained  through  the  breach  of 
tbe  contract  of  employment  by  her  wrongful 
dincharge.  There  the  contract  was  with  a 
pDblic  board,  and  for  services  In  a  public 
Institution.  The  contract  with  appellee  has 
in  these  particulars  the  same  characteristics. 
There  the  express  contract  of  employment 
wag  for  a  definite  time,  unless  Miss  Cook 
■was  sooner  removed  by  action  of  the  board. 
Tlie  implied  contract  of  appellant  with  ap- 
pellee was  for  a  definite  time,  and  tbe  stat* 
utes  supplied  to  it  the  clause  that  appellee 
might  be  removed  by  the  board.  There  is 
no  reason  of  public  policy  for  construing  the 
contract  with  appellee  as  permitting  appel- 
lant to  terminate  its  contract  with  appellee 
at  pleasure  that  did  not  apply  to  the  contract 
between  tbe  board  of  education  and  Miss 
Cook;  yet  the  court  there  held  that  her  dis- 
charge without  good  cause  therefor  was  a 
violation  of  the  contract  of  employment,  and 
that  the  board  was  liable  in  damages.  The 
gist  of  the  holding  was  that  the  contract  for 
the  employment  of  Miss  Cook  for  a  definite 
time  as  teacher  In  the  public  schools  was 
valid,  and  that  she  could  not  be  wrongfully 
discharged  before  the  expiration  of  the  term 
of  her  employment  without  liability  attach- 
ing to  the  board  therefor.  If  that  contract 
was  good,  the  one  before  us  should  be  good. 
School  District  No.  3  v.  Hale,  16  Colo.  869, 
2S  Pac.  308,  was  an  action  against  the  school 
district  to  recover  the  balance  due  the  plain- 
tiff, Hale,  under  a  contract  employing  liim 
as  a  teacher  for  a  definite  period  of  time. 
The  complaint  set  np  the  contract  of  hiring, 
plalntifTs  performance,  and  his  wrongful  dis- 
charge. There  tlie  contract  between  the 
Hcfaool  district  and  the  teacher  was  to  teach 
for  a  definite  time.  It  was  held  that  the  con- 
tract was  valid,  and  that  the  district  was  li- 
able thereon  for  the  wrongful  discharge  of 
plaintiff.  It  seems.  If  that  contract  between 
the  hoard  of  directors  of  the  school  district 
and  tbe  teacher  for  a  definite  time  was  valid, 
and  the  board  was  liable  for  the  wrongful 
discbarge,  then  the  contract  here,  employing 
appellee  to  teach  for  a  definite  time,  ought 
to  be  valid.  If  the  fact  that  the  contract  of 
employment  was  for  a  definite  time  was  not 
fatal  to  that  contract  on  grounds  of  public 
policy,  then  it  ought  not  to  be  fatal  to  this. 
In  the  course  of  the  opinion  the  court  said: 
"In  the  statute  relating  to  schools,  the  board 
of  directors  Is  given  full  power  to  do  what- 
ever may  be  necessary  for  the  due  and  reg- 
tilar  management  of  the  schools  of  their  dis- 
trict. This,  in  terms,  includes  the  hiring  and 
discharge  of  teachers.  This  power,  however, 
must  always  be  exercised  in  obedience  to  the 
seneral  principles  of  law  governing  contracts 
of  this  class,  nnless  there  be  some  specific 
restriction   in   tbe   statute   which   prevents 


their  application.  There  Is  nothing  whatever 
in  the  statute  which  gives  the  board  the 
right  to  make  a  contract  for  a  specific  tenn 
at  a  specified  inice  which  shall  not  be  sub- 
ject to  tbe  legal  consequences  of  a  breach. 
Tbe  power  of  employment  and  discharge  is 
not  in  terms  beyond  tbe  control  of  the  gen- 
eral law.  It  was  always  true  that  where  a 
contract  of  hiring  was  entered  into  between 
two  parties  for  a  fixed  period,  at  a  definite 
price,  the  employer  could  not  escape  liability 
for  a  discharge  without  cause." 

School  District  v.  Ross,  4  Colo.  App.  493, 
496,  36  Pac.  560,  was  an  action  by  a  teacher 
against  a  school  district  for  damages  on  a 
contract  of  employment  as  teacher  for  a  def- 
inite time.  Such  damages  arose  through  a 
breach  of  the  contract  by  her  wrongful  dis- 
charge before  the  end  of  her  term  of  employ- 
ment Want  of  power  In  the  board  of  di- 
rectors of  the  school  district  to  employ  a 
teacher  for  a  definite  time  would  have  de- 
feated the  action,  yet  this  objection,  although 
there  was  a  recoyery,  and  although  the  re- 
spective parties  were  represented  by  able 
and  experienced  counsel,  was  not  even  men- 
tioned by  the  court  or  by  counsel.  The  case 
Is  at  least  suggestive  of  an  absence  of  merit 
in  the  contention  here  made  that  the  board  of 
regents  of  appellant  was  without  power  to 
employ  appellee  for  a  definite  time.  Coun- 
sel say  that  the  law  In  this  particular  is  not 
tbe  same  in  contracts  between  school  dis- 
tricts and  teachers  as  between  the  board  of 
regents  and  professors.  No  reason  has  been 
advanced  why  it  Is  not  the  same,  and  we 
know  of  none. 

School  District  T.  Stone,  14  Col&  App.  211. 
69  Pac.  886,  was  an  action  upon  a  contract 
of  employment  as  teacher  for  a  definite  time 
against  a  school  district  There  was  a  recov- 
ery. Want  of  power  In  the  board  of  the  dis- 
trict to  make  the  contract  for  a  definite  time 
would  have  defeated  the  action,  yet  this  ob- 
jection was  not  made. 

In  Butler  v.  Regents  of  the  University  of 
Wisconsin,  an  action  on  a  contract  of  em- 
ployment for  a  definite  time  between  the 
professor  and  the  hoard  of  regents  was  sus- 
tained. Although  eminent  counsel  appeared 
for  the  respective  parties,  it  was  not  sug- 
gested that  the  fact  of  tbe  contract  being  for 
a  definite  time  was  fatal  thereto. 

The  statute  in  terms  authorized  the  mak- 
ing of  this  contract  It  was  made,  and  It 
was  violated  before  its  expiration  by  the  dis- 
charge of  appellee.  In  the  absence  of  any 
showing  of  sufficient  cause  for  the  discharge, 
we  must  for  the  purpose  of  this  ruling,  con- 
clude that  the  discharge  was  wrongful,  and 
that  therefore  appellant  violated  its  contract 
Appellee  was  damaged  thereby,  and  entitled 
to  recover  therefor.  We  think  the  Judgment 
of  the  trial  court  permitting  him  to  do  so 
was  right 

Richards  v.  Clarksburg,  SO  W.  Va.  491,  4 
8.  B.  774,  Hartlgah  v.  Board  of  Regents,  49 
W.  Va.  14,  88  S.  B.  698,  and  Devol  t.  Board 
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of  Regents  (Ariz.)  5C  Pac.  797,  are  cited  as 
contra  the  conclusion  we  hare  reached'. 

Richards  t.  Clarksburg  was  an  original  pro- 
ceeding in  the  Supreme  Court  of  West  Vir- 
ginia to  prohibit  the  common  council  of  the 
town  of  Clarksburg  from  removing  from  office 
the  mayor  of  that  town.  The  court  denied 
the  writ,  holding  that  the  common  council 
possessed,  upon  good  cause,  such  power  of 
amotion.  It  does  not  follow  that,  because  the 
common  council  of  a  town  can  remove  from 
public  office  its  mayor  for  misconduct  there- 
in, appellant  can  violate  its  contract  with  its 
mere  employ^  (appellee)  without  responsibil- 
ity for  consequent  damages.  We  find  noth- 
ing in  the  case  pertinent  to  the  question  be- 
fore us. 

Hartigan  t.  Board  of  Regents  was  an  orig^ 
inal  proceeding  In  the  Supreme  Court  of 
West  Virginia  to  secure  a  writ  prohibiting 
the  board  of  regents  of  the  West  Virginia 
University  from  carrying  into  execution  a 
resolution  passed  by  it  removing  Dr.  Harti- 
gan from  a  professorship  therein.  The  writ 
was  denied.  The  proceeding  was  to  prolilbit 
the  board  from  carrying  into  elTect  its  reso- 
lution of  removal.  It  was  not  an  action  to 
recover  damages  for  a  violation  by  the  board 
of  any  contract  of  employment  for  a  definite 
time  with  Dr.  Hartigan.  The  case  does  not 
hold  that  if  Dr.  Hartigan  had  a  contract  of 
employment  for  a  d^nlte  time,  and  the 
board  should  remove  him  without  cause,  be 
could  not  recover  damages  consequent  upon 
his  wrongful  discharge.  The  writ  of  proU- 
bition  was  denied  upon  three  grounds:  (1) 
The  board  of  regents,  in  removing  Dr.  Har- 
tigan, was  exercising  discretionary  powers 
granted  a  branch  of  the  executive  department 
of  the  state  government  Acts  of  the  execu- 
tive department  of  the  state  government  In- 
volving discretion  cannot  be  reviewed  by  the 
Judicial  department.  (2)  If  the  action  of  the 
board  were  subject  to  review,  it  would  be 
by  certiorari,  not  by  prohibition.  (3)  Dr. 
Hartigan  was  not  a  public  officer,  but  a  mere 
employ^  of  a  corporation,  and  therefore  sul>- 
Ject  to  discharge  at  any  time.  The  court,  in 
declining  to  prohibit  the  removal  of  Dr. 
Hartigan,  and  in  saying  that  he  was  subject 
to  discharge  at  any  time,  did  not  hold  that 
the  board  would  not  be  responsible  In  dam- 
ages for  a  wrongful  discharge  in  violation  of 
some  contract  between  it  and  an  empIoy& 
It  does  not  follow,  because  the  power  to  re- 
move exists,  that  the  principal  will  not  be 
liable  in  damages  for  a  wrongful  discharge 
of  the  employe.  The  contract  between  Dr. 
Hartigan  and  the  board  provided  that  be 
should  receive  60  days'  notice  of  discharge. 
The  board  discharged  him  without  this  no- 
tice, but  it  observed  its  contract  in  paying 
him  for  the  60  days.  It  thus  recognized  tliat 
it  could  make  a  contract  for  a  definite  time, 
and  that  it  was  liable  for  a  violation  of  such 
contract  in  discharging  Dr.  Hartigan  with- 
out this  notice;  and,  while  the  opinion  of 
the  court  does  not  turn  on  the  question  of  the 


validity  of  tbe  contract  in  discussing  the 
case,  it  regards  the  contract  as  a  valid  one. 
Tills  case  contains  nothing,  in  our  judgment; 
contra  the  conclusion  we  have  reached. 

In  Devol  V.  Board  of  Regents,  Devol  was 
employed  by  the  board  of  regents  of  the  Uni- 
versity of  Arizona  as  a  professor,  under  an 
agreement  that  he  should  receive  tluree 
months'  notice  of  the  termination  of  his  em- 
ployment. He  was  discharged  without  no- 
tice and  without  cause,  and  sued  to  recover 
as  damages  his  salary  for  the  three  months 
succeeding  bis  discharge.  The  decision 
against  him  below  was  affirmed  on  appeal. 
The  territory  of  Arizona  authorized  the  board 
to  hire  and  discharge  employes  "when  in  the 
judgment  of  the  board  the  interests  of  the 
university  required  it"  The  court  said  if 
the  board  bad  power  to  employ  a  professor 
for  a  definite  time,  and  should  exercise  it 
then  it  would  thereby  deprive  itself  of  the 
power  given  by  the  statute  to  discharge  tdm 
when.  In  its  judgment.  It  was  to  tlie  interest 
of  the  university  to  do  so.  It  further  said 
that  If  the  board  had  the  power  to  employ  a 
professor  for  a  definite  time,  however  short, 
it  would  follow  that  it  would  have  the  power 
to  employ  for  a  long  time,  and  thus  deprive 
succeeding  boards  of  their  legitimate  powas. 
The  lack  of  power  to  discbarge  does  not  fol- 
low from  the  exercise  of  the  power  to  employ 
for  a  definite  time.  Notwithstanding  a  con- 
tract is  made  under  the  power  of  employing 
for  a  definite  time,  the  board  can  discharge 
the  employ^  at  any  time;  but,  if  it  does  so 
wrongfully,  it  is  liable,  as  it  ought  to  be,  for 
damages  thus  unjustly  caused.  The  exist- 
ence of  the  contract  no  more  deprives  the 
board  of  the  power  to  discharge  than  a  con- 
tract of  employment  deprives  a  private  cor- 
poration of  the  power  to  discbarge  an  em- 
ploy&  The  effect  of  the  contract  made  un- 
der the  power  is  not  to  prevent  a  discharge, 
but  to  create  responsibility  In  damages  for 
a  wrongful  discharge.  Nor  does  It  follow 
that  because  the  board  can  employ  for  a 
short,  definite  time.  It  can  employ  for  any 
length  of  time  It  may  see  fit  When  a  con- 
tract arises  wMch  provides  for  the  employ- 
ment of  a  professor  for  an  imreasouable 
length  of  time,  or  for  one  of  such  great  length 
that  it  deprives  succeeding  boards  of  their 
powers,  it  will  be  time  enough  to  consider 
such  objections.  The  term  of  employment  of 
the  professor  in  the  Arizona  case  was  for 
only  three  months.  It  does  not  appear  in  tbe 
opinion  that  such  term  was  unreasonable  In 
its  length,  or  Impaired  tbe  power  of  any  suc- 
ceeding board.  The  same  can  be  said  of  tbe 
contract  with  appellee.  It  does  not  appear 
that  the  contract  was  unreasonable  in  the 
length  of  the  term  of  employment  nor  does  It 
appear  that  it  impaired  the  power  of  suc- 
ceeding boards.  The  contract  Is  one  made 
by  a  branch  of  the  executive  department  of 
the  state  government,  and  is  presumed  valid 
until  the  contrary  appears.  The  court  in  the 
Arizona  case  assigns  as  the  only  further  rea- 
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Bon  for  Its  conclusion  that,  if  tbe  contract 
were  a  valid  one,  It  would  obligate  the  terri- 
tory to  pay  for  services  never  rendered;  fur- 
ther, that  if  some  one  else  was  employed  to 
succeed  the  discharged  professor,  and  filled 
his  place,  the  territory  would  have  to  pay 
twice  for  a  single  service.  It  is  said  that  the 
public  money  could  not  be  so  used.  If  the 
contract  were  otherwise  valid,  the  fact  of  a 
double  liability — one  for  damages  thereon, 
and  one  to  the  party  performing  the  services 
—would  not  be  a  sufficient  reason  for  invali- 
dating the  contract.  Such  liability  against 
public  corporations  frequently  exists.  No  an- 
thority  is  cited  by  the  court  for  its  conclu- 
sion. We  are  unable  to  agree  with  the  con- 
clusion of  the  Arizona  court,  or  with  any  one 
of  the  reasons  assigned  therefor. 
Judgment  affirmed.    Affirmed. 


BAII.BY  V,  CASCADE  TIMBER   CO. 

(Supreme   Court   of   Washington.      July  2, 
1901.) 

UA8TBR  ANO  SESVANT— INJVBIEB  TO  BEBVANT— 
FEIXOW  BEBVANT8  —  SELECTION  OF  APPLI- 
ANCES—  DUTV  OF  MA8TE8 — IN8TBUCTI0N8 — 
DAMAOEH  —  EXCES8IVENKS3  —  NEW  TBIAL  — 
TBIAL  COUBT— JXJBISDICTION— BEDPCTION  0» 
VKBDICT. 

1.  Where,  in  an  action  for  injuries  to  a  serv- 
ant, the  court  charged  that  one  of  plaintiff's 
allegationH  was  that  defendant  bad  neglected 
to  furnish  a  reasonably  safe  and  suitable  hook 
or  appliance  for  the  work  in  hand;  that  the 
burden  of  proof  of  such  failure  was  on  plaintiff ; 
and  that,  if  defendant  was  negligent  in  that  re- 
gard, plaintiff  still  could  not  recover,  unless 
such  failure  was  shown  to  have  been  the  proxi- 
mate cause  of  the  injury — the  instruction  suf- 
ficiently charged  the  jury  on  the  question 
whether  or  not  suitable  appliances  had  been, 
furnished. 

2.  Where,  on  a  prior  appeal  in  an  action  for 
injuries  to  a  servant,  the  court  held  that  the 
work  of  moving  a  tank  was  not  an  ordinary  de- 
tail of  the  work  of  the  crew  in  which  plamtiit 
was  working,  but  that  the  duty  rested  on  de- 
fendant to  direct  the  work,  and  provide  suitable 
appliances  therefor,  such  holding  constituted  the 
law  of  the  case  on  a  retrial. 

3.  Plaintiff  was  injured  by  the  recoil  of  a 
cable,  caused  by  the  breaking  of  a  hook  dur- 
ing the  movement  of  a  water  tank  in  a  loning 
camp.  The  hook  which  broke  was  selected  by 
a  servant  known  as  the  "rigging  slinger,"  un- 
der the  immediate  direction  of  the  hook  tender, 
who  was  the  master's  primary  representative. 
The  tank  contained  700  gallons  of  water,  and 
from  its  position  it  was  necessary  for  it  to 
plow  its  way  through  a  mound  of  earth  and 
roots.  Held,  that  the  duty  of  selecting  the  hook 
imder  such  circumstances  was  a  duty  devolving 
on  the  master,  and  hence  it  was  immaterial 
whether  the  immediate  act  of  selection  was  done 
by  the  "rigging  slinger,"  who  was  plaintiff's  fel- 
low servant,  or  by  the  book  tender. 

4.  Where  the  verdict  is  excessive,  the  trial 
court  may  require  plaintiff  to  remit  the  excess 
or  submit  to  a  new  trial. 

5.  Plaintiff's  injury  consisted  of  a  fracture  of 
the  ulna  and  a  dislocation  of  the  head  of  the  ra- 
dius. The  turning  motion  of  the  forearm  was 
somewhat  limited  by  the  injury,  though  not  de- 
stroyed, and  plaintiff  was  partially  prevented 
from  bending  his  arm.    He  testified  that  he  was 
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able  to  earn  $700  a  year  before  the  accident, 
and  that  between  the  first  and  second  trials  he 
had  been  engaged  in  cutting  wood,  and  had  earn- 
ed $2  net  per  day.  Held,  that  a  verdict  in  plain- 
tiff's favor  for  $6,000  was  excessive,  and  snould 
be  reduced  to  $4,000. 

Appeal  from  Superior  Court,  Pierce  Coun- 
ty;   W.  H.  Snell,  Judge. 

Action  by  Martin  Bailey  against  the  Cas- 
cade Timber  Company.  From  a  Judgment 
in  favor  of  plaintiff,  defendant  appeals.  Af- 
firmed conditionally. 

John  A.  Shackleford  and  E.  M.  Hayden, 
for  appellant.    Govnor  Teats,  for  respondent. 

HADLBT,  J.  This  case  was  onoe  before 
in  this  conrt,  and  tbe  opinion  upon  the  for- 
mer appeal  will  be  found  reported  in  73  Pac, 
at  page  385.  For  a  statement  of  the  Issues 
and  facts  we  refer  to  that  opinion  without 
repetition  here.  At  the  first  trial,  when  the 
evidence  of  both  parties  had  all  been  intro- 
duced, the  defendant  moved  that  the  court 
discharge  the  jury  and  render  judgment  for 
the  defendant,  which  motion  was  granted. 
This  court  reversed  the  judgment  on  the 
ground  that  there  was  evidence  which  shonld 
have  been  submitted  to  the  jury,  and  the 
cause  was  remanded  for  a  retrial.  At  the 
second  trial  the  jury  returned  a  verdict  for 
tbe  plaintiff.  Tliereupon  the  defendant  mov- 
ed for  a  new  trial,  whicb  was  denied,  and 
judgment  was  entered  in  accordance  with 
the  verdict.    Tbe  defendant  has  appealed. 

Many  alleged  errors  are  assigned  relating 
to  the  Instructions  given  by  the  court  and 
to  the  refusal  to  give  certain  requested  In- 
structions. In  argument  appellant  groups 
what  It  claims  to  be  the  principles  Involved 
In  Its  assignments  of  error  under  the  follow^ 
ing  general  statement:  "Appellant  contends 
that  whether  proper  appliances  for  moving 
the  tank  had  been  furnished  by  the  master 
was  a  question  for  the  jury;  whether  the 
work  of  moving  the  tank  was  an  ordinary 
detail  of  the  work  of  the  crew  was  a  ques- 
tion for  the  jury;  and  that  It  was  for  the 
jury  to  say  whether  it  was  the  duty  of  the 
hook  tender  to  select,  from  those  on  band, 
tbe  appliance  to  be  used  In  attaching  the 
line  to  the  tank,  or  whether  such  selection 
was  a  part  of  tbe  duty  of  the  rigging  slinger. 
as  an  incident  to  his  duty  to  use  and  attach 
tbe  appliance.  By  the  instructions'  all  of 
these  questions  were  taken  from  the  jury." 
The  different  assignments  relate  to  segregat- 
ed parts  of  the  instructions.  It  is  our  duty 
to  examine  the  Instructions  as  a  whole,  and 
determine  whether,  when  construed  together, 
they  fairly  state  the  law  applicable  to  the 
case.  Referring  to  the  first  proposition  In- 
cluded in  the  above  statement  of  counsel- 
that  is  to  say,  that  it  was  a  question  for  the 
jury  whether  proper  appliances  had  been  fur- 
nished by  the  master— the  court  did  specifical- 
ly state  to  the  jury  that  one  of  respondent's 
allegations  was  that  appellant  had  neglected 
to  furnish  a  reasonably  safe  and  suitable 
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■wanip  hook  or  appliance  for  tbe  work  to 
be  performed  In  the  removal  of  the  tank; 
tbat  the  burden  of  proof  as  to  the  respond- 
ent's allegations  was  upon  him;  and  that, 
eren  if  the  Jary  should  And  the  defendant 
negligent  In  not  having  furnished  suitable 
appliances,  still  respondent  was  not  entitled 
to  recover  for  wrong  alleged  unless  It  was 
shown  by  the  evidence  to  be  the  proximate 
cause  of  the  Injury.  We  think  the  Instruc- 
tions sufflciently  left  It  with  the  Jury  to  say 
whether  suitable  appliances  had  been  fur- 
nished or  not 

The  next  criticism  as  to  the  Instructions 
suggested  by  counsel's  statement  Is  that  it 
was  a  Question  for  the  Jury  whether  the 
work  of  moving  the  tank  was  an  ordinary 
detail  «f  the  work  of  the  crew,  It  being  con- 
tended that.  If  it  was  such,  then  the  duty  of 
the  master  did  not  extend  to  the  supervision 
of  details  such  as  the  selection  of  appliances, 
and  that  Injuries  arising  from  such  circum- 
stances should  be  held  to  be  due  to  the  neg- 
lect of  a  fellow  servant,  and  iiot  of  the  mas- 
ter. We  said  of  the  circumstances  of  this 
case  when  it  was  here  before,  as  follows: 
"We  think  the  circumstances  were  such  that 
it  ought  not  to  be  said  that  the  selection 
of  appliances  could  properly  be  left  to  the 
Judgment  of  a  fellow  servant,  but  that  such 
duty  properly  rested  with  the  master  acting 
through  a  directing  mind  supposed  to  be 
skilled  from  experience  in  such  matters." 
It  will  be  remembered  that  the  station  of  re- 
spondent at  the  location  of  the  donkey  en- 
gine was  such  that  his  safety  depended  upon 
the  security  of  the  appliances  used  to  connect 
with  the  heavy  tank.  He  was  at  a  distance 
from  the  tank,  and  his  duty  called  him  to 
remain  at  his  post  ready  to  control  his  engine 
in  accordance  with  signals  given  him.  He 
had  not  the  opportunity  to  inspect  the  appli- 
ances used  unless  he  left  his  post  for  that 
purpose,  and  such  was  not  his  duty.  His 
situation  was  such  that.  If  the  appliance 
broke,  the  large  cable  would  recoil  toward 
blm.  Involving  him  In  much  danger,  as  the 
result  proved.  It  was  because  of  such  pecu- 
liar surroundings  that  we  before  held  it  to 
be  the  duty  of  the  master  to  select  the  appli- 
ances, acting  through  a  directing  mind  skill- 
ed from  experience  in  such  matters.  Under 
that  view  of  the  case,  which  we  reiterate 
here,  the  removal  of  this  heavy  tank  cannot 
be  classified  as  a  mere  ordinary  detail  of 
the  work  of  the  crew,  to  be  left  entirely  with 
fellow  servants,  and  calling  for  no  Immediate 
duty  from  the  master.  This  view  had  be- 
come the  law  of  the  case  at  the  last  trial, 
and  the  question  whether  the  removal  of  the 
tank  was  a  mere  ordinary  detail  of  the 
work  of  the  crew  was  therefore  not  one  for 
the  Jury. 

Counsel's  next  suggestion  of  error  is  that 
the  court  should  have  left  It  to  the  Jury  to 
say  whether  it  was  the  duty  of  the  hook 
tender  to  select  from  appliances  on  hand 
tbs  one  to  be  used,  or  whether  such  selec- 


tion was  a  part  of  the  doty  of  the  rigging 
sUnger,  as  an  Incident  to  his  duty  to  attach 
the  appliance.  This  contention  also  seeks  to 
classify  the  rigging  sllnger  as  a  fellow  serT> 
ant  in  charge  of  the  detail  of  selection,  with 
the  master  relieved  from  any  share  in  the 
duty.  The  facts  in  evidence  were  In  all  ma* 
terial  respects  the  same  as  were  before  this 
court  on  the  former  appeal.  We  ttea  declar- 
ed the  relations  of  the  hook  tender  to  the 
crew  of  men  and  the  duties  he  admittedly 
discharged  to  be  such  as  made  him  a  vice 
principal,  for  the  reason  that  it  was  his  duty 
to  direct  the  men,  to  determine  what  appli- 
ances should  be  used,  and  the  method  of  ad- 
Justing  them.  Such  being  the  case,  then,  as 
we  held  before,  the  dirties  discharged  by  the 
rigging  sllnger  pertaining  to  the  selection  and 
adjustment  of  appliances  were  delegated  du- 
ties, and  passed  to  him  from  the  hook  tender, 
the  master's  primary  representative.  The 
environment  called  for  the  exercise  of  skill 
and  a  high  degree  of  care  in  order  to  pre- 
serve the  safety  of  life  and  limb,  and  which 
should  have  been  exercised  by  the  master 
or  his  representative.  It  therefore  became 
immaterial  whether  the  Immediate  act  of  se- 
lection was  done  by  the  hook  tender  or  by 
the  rigging  sllnger,  since  in  either  case  It 
was  a  duty  of  the  master  which  was  being 
discharged.  We  think  the  instructions  as  a 
whole  fully  and  fairly  stated  the  law  of  the 
case,  and  we  find  no  error. 

Appellant  next  urges  that  the  verdict  was 
excessive.  The  amount  returned  was  ^6,000. 
Respondent's  injury  consisted  of  a  fracture 
of  the  ulna  of  the  forearm  and  a  dislocation 
of  the  head  of  the  radiua  The  turning  mo- 
tion of  the  forearm  was  somewhat  limited  by 
the  injury,  although  not  destroyed,  and  re- 
spondent is  also  unable  to  bend  the  sirm 
at  the  elbow  to  the  full  extent  The  Injury 
was  severe,  and  the  condition  resulting  there- 
from undoubtedly  entails  much  Inconven- 
ience to  the  respondent  but  the  arm  Is  still 
useful  for  many  purposes.  Respondent  him* 
self  testified  that  during  the  time  Interven- 
ing between  the  two  trials  of  this  case  he 
was  a  part  of  the  time  engaged  in  cutting 
wood.  He  also  said  he  was  able  to  earn 
about  $700  per  year  before  the  accident  and 
that  for  about  five  weeks  prior  to  the  last 
trial  he  had  been  earning  more  than  ^  per 
day— ?2  net  after  paying  car  fare.  It  would 
thus  appear  from  his  testimony  that  his  pres- 
ent earning  capacity  Is  not  greatly  less  than 
it  was  before  the  accident  He  has,  how- 
fever,  a  crippled  arm,  which  he  must  carry 
through  life,  and,  at  best  either  his  earnlns 
power  is  in  some  degrree  impaired,  or  he  must 
undergo  great  inconvenience  with  the  possi- 
bility of  increased  Impairment  with  advan- 
cing years.  Under  such  circumstances,  the 
Jury  having  determined  other  questions  lia 
his  favor,  he  Is  entitled  to  recover  a  substan- 
tial amount  based,  however,  upon  the  nature 
of  his  Injury  and  its  bearing  upon  his  naefnl- 
ness.    The  trial  court  was  of  the  opinion  tiiat 
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the  verdict  Is  excessive,  and  so  found.  The 
following  appears  in  the  order  denying  tbe 
motion  for  new  trial:  "The  court  finds  that 
the  verdict  of  the  Jury  was  excessive,  un- 
reasonable, and  exceeded  in  amount  the  dam- 
ages) sustained  by  tbe  plaintiff,  and  that  tbe 
amount  of  said  verdict  should  not  in  any 
event  exceed  the  sum  of  four  thousand  dol- 
lan  (14,000.00);  but  that  tliis  court  has  no 
power  to  reduce  said  verdict  without  granting 
a  new  trial;  and  tuat  with  tbe  findings  here- 
tofore made  in  this  order,  the  Supreme  Court 
can  pass  upon  the  question  of  the  excessive- 
nes8  of  said  verdict  without  prejudice  to  tbe 
rights  of  tbe  defendant  by  reason  of  the 
refuml  of  this  court  to  grant  a  new  trial." 
We  think  it  was  within  the  power  of  the 
trial  court  to  have  required  respondent  to  re- 
mit tbe  excessive  amount  or  submit  to  a  new 
trial.  But  the  court  declined  to  do  so,  seem- 
ingly under  tbe  belief  that  it  had  not  such 
power.  It  is  therefore  for  this  court  to  de- 
termine whether  it  will  confirm  the  court's 
finding  as  made  in  its  said  order  concerning 
the  excessive  amount  of  tbe  verdict,  or 
whether  it  Is  excessive  In  any  amount  Tak- 
ing into  consideration  tbe  evidence  as  above 
dlBC)i89e<l,  together  with  tbe  fact  that  the 
trial  court  heard  tbe  witnesses  testify,  and 
more  particularly  observed  the  nature  of  re- 
spondent's Injury,  we  shall  adopt  the  views 
of  that  court  as  to  the  excessive  amount. 

Tbe  Judgment  is  approved  in  all  particu- 
lars except  as  to  amount.  But  as  entered  it 
is  reversed,  and  the  cause  remanded,  with 
inxtructions  to  the  lower  court  that  within 
30  days  from  tbe  time  the  remittitur  Is  filed 
in  that  court  it  shall,  in  tbe  alternative,  re- 
quire respondent  to  file  a  remittance  of  $2,- 
000  from  the  amount  of  the  verdict,  or  sub- 
mit to  a  new  trial.  In  the  event  such  remit- 
tam«  shall  be  filed  within  the  specified  time, 
judgment  shall  then  be  entered  for  $4,000, 
and,  if  respondent  shall  refuse  to  file  such 
remittance,  tbe  motion  for  new  trial  shall 
be  granted.  Appellant  shall  recover  the  costs 
of  this  appeal. 

FfLLKKTON.  C.  J.,  and  ANDERS  and 
MOUNT,  JJ.,  concur. 


FARWBLL  V.  COLMAN. 

(Supreme    Court   of    Washington.      July   2, 

1004.) 

ATrOBXBT    AND    tXIENT— SERVICES — CONTBACTS 
— ABANDONltENT— FEES. 

1.  Defendant  employed  plaintiff  as  her  attor- 
ney to  defend  an  eminent  domain  proceeding, 
under  a  contract  by  which  she  agreed  to  pay 
plaintiff  for  his  services  7  per  cent,  of  the 
amount  of  any  judgment  recovered  for  tbe  tak- 
ing of  the  land.  A  judgment  in  favor  of  de- 
fendant was  reversed  on  appeal,  and  thereafter 
for  more  than  10  years  plaintiff  failed  to  bring 
tbe  case  on  for  a  retrial,  though  defendant  re- 
quested bim  to  do  so  at  various  times,  and 
provided  funds  for  the  payment  of  costs,  etc. 
Plaintiff  testified  that  the  reason  for  his  neglect 
was  that  after  the  case  was  reversed  a  panic 


ensued,  and  the  land  greatly  depreciated  in  val- 
ue, and  that  he  was  afraid,  if  be  pressed  the 
case  for  trial,  the  petitioner  would  withdraw  its 
petition,  and  plaintiff  would  be  unable  to  get 
anything.  Held,  that  by  reason  of  such  delay 
defendant  was  justified  in  oondnding  that 
plaintiff  had  abandoned  the  contract,  and  tliat 
plaintiff  was  therefore  not  entitled  to  recover 
for  services  rendered. 

Appeal  from  Superior  Court,  King  Coimty; 
R.  B.  Albertson,  Judge. 

Action  by  George  D.  Farwell  against  Clar- 
issa D.  Colman.  From  a  judgment  in  favor 
of  defendant,  plaintiff  appeals.    Affirmed. 


George  D.  Farwell,  for  appellant 
&  Jacobs,  for  respondent 


Jacobs 


DUNBAR,  J.  The  complaint  In  this  case 
alleges  that  the  plaintiff  was  attorney  and 
counselor  at  law,  duly  qualified,  and  the  de- 
fendant was  Indebted  to  him  In  the  reason- 
able sum  of  $750,  balance  due  for  legal  serv- 
ices and  other  valuable  services  rendered,  fur- 
nished, and  performed  for  defendant  by  plain- 
tiff, at  her  special  instance  and  request  be- 
tween the  dates  of  October  1,  1890,  and  June 
20,  1003,  which  amount  was  unpaid,  and 
prays  Judgment  against  the  defendant  In  said 
sum.  The  answer  denies  the  rendition  of 
services  alleged,  and  alleges  tbat  the  cause  of 
action  mentioned  in  plaintiff's  complaint  did 
not  accrue  within  three  years  from  the  com- 
mencement of  said  action;  that  tbe  contract 
of  liability  set  forth  In  plaintlfTs  complaint 
Is  not  In  writing,  and  did  not  arise  out  of  any 
written  agreement  The  second  affirmative 
defense  by  way  of  new  matter  alleges  that 
tbe  cause  of  action  set  forth  in  plaintiff's 
complaint  did  not  accrue  within  six  yean 
from  tbe  commencement  of  plaintifTs  said  ac- 
tion. For  a  third  affirmative  answer  she  al- 
leges that  In  A.  D.  1890  the  Northern  Pacific 
&  Puget  Sound  Shore  Railroad  Company  filed 
In  the  superior  court  of  King  county  a  peti- 
tion for  the  condemnation  of  a  right  of  way 
over  and  across  certain  descrll>ed  lands  of  de- 
fendant; that  plaintiff  solicited  employment 
In  said  proceeding,  and  represented  to  the  de- 
fendant that  he  had  requisite  knowledge,  ex- 
lierience,  and  ability  to  secure  to  defendant 
her  rights  in  such  proceedings;  alleges  want 
of  knowledge,  experience,  and  skill  on  the 
part  of  plaintiff,  to  her  damage,  in  tbat  he 
filed  an  answer  to  said  i)etition  of  condemna- 
tion In  which  he  confined  the  damages  to  be 
recovered  by  the  defendants  therein  to  the 
value  of  the  land  actually  taken,  and  exclud- 
ing all  right  to  recover  damages  done  to 
abutting  lands  belonging  to  defendants,  and 
because  evidence  was  introduced  of  damages 
to  such  abutting  lands,  and  such  evidence  was 
considered  by  the  Jury,  the  judgment  was  re- 
versed by  tbe  Supreme  Court  to  the  great 
damage  of  the  defendant;  alleges  that  by  a 
verbal  contract  of  employment  plaintiff  was 
to  have  and  recover  as  full  compensation  for 
said  services  7  per  cent  of  the  final  judg- 
ment recovered,  and  alleges  tbat  no  final 
judgment  was  ever  recovered  in  said  action; 
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that  a  verdict  and  Judgment  for  $9,500  and 
coats  was  rendered  In  the  superior  court  of 
the  state  of  Washington  In  faror  of  the  de- 
fendants therein;  that  before  appeal  was 
taken  the  railroad  petitioner  In  said  proceed- 
ings tendered  the  amount  of  said  judgement, 
less  the  interest  on  the  same,  which  tender 
was  refused  by  the  plaintiff,  to  her  damage 
in  the  sum  of  $5,000;  alleges  that  It  was  the 
duty  of  plaintiff  to  have  submitted  all  propo- 
sitions of  compromise  or  settlement  to  her;  and 
asks  that  she  may  go  hence  with  her  costs. 
The  reply  denies  substantially  the  affirma- 
tive allegations  of  the  answer.  The  case  was 
tried  by  the  court,  and  the  following  facts 
and  conclusions  of  law  were  made  by  the 
court: 

"(1)  The  court  finds  that  this  is  a  cause  of 
action  for  compensation  for  legal  services 
performed  by  the  plaintiff  for  defendant  in 
the  matter  of  the  condemnation  of  the  right 
of  way  of  the  Northern  Pacific  &  Puget  Sound 
Shore  Railroad  Company  against  this  de- 
fendant and  others,  l>eing  cause  No.  9,2G9  in 
ttiis  court,  and  a  further  action  of  this  de- 
fendant and  others  against  said  Northern  Pa- 
cific &  Puget  Sound  Shore  Railroad  Company, 
being  cause  No.  9,338,  In  this  court,  restrain- 
ing them  from  going  across  tt\,e  lands  of  plain- 
tiff. 

"(2)  The  court  finds  that  the  services  were 
performed  between  1890  and  1893,  inclusive. 
Said  services  consisted  in  contesting  the  pe- 
tition of  said  railroad  companies  for  a  con- 
demnation of  a  right  of  way  over  and  across 
the  premises  l>elonglng  to  said  defendant  and 
others  and  the  subsequent  issuance  of  an  In- 
junction prohibiting  work  on  the  said  prem- 
ises by  said  companies  during  the  continu- 
ance of  the  litigation. 

"(3)  The  court  finds  that  there  was  a  spe- 
cial contract  entered  into  between  plaintiff 
and  defendant  as  to  the  compensation  plain- 
tiff was  to  receive  for  his  legal  services.  By 
the  terms  of  said  special  contract  plaintiff 
was  to  receive  seven  per  cent  of  all  moneys 
which  should  be  collected  from  said  compa- 
nies, or  either  of  them,  in  such  proceedings, 
as  bis  full  compensation. 

"(4)  The  court  finds  that  no  final  Judgment 
was  ever  recovered  against  said  companies, 
or  either  of  them,  and  that  no  money  was 
ever  collected  from  said  companies,  or  either 
of  them. 

"(5)  The  court  finds  that  the  petition  for 
condemnation  was  tried  in  the  fall  of  1890, 
and  a  Judgment  was  rendered  for  defendant 
An  appeal  was  taken  to  the  Supreme  Court, 
and  the  Judgment  was  reversed  and  a  new 
trial  granted.  A  remittitur  was  sent  down 
in  the  summer  of  1892,  and  plaintiff  in  said 
year  obtained  permission  to  and  did  file  an 
amended  answer,  and  that  this  was  the  last 
court  service  he  ever  performed  for  the  de- 
fendant in  the  case. 

"(6)  In  the  sunuuer  of  1892  I  find  defend- 
ant went  to  plaintiff's  office  in  the  city  of 


Seattle,  and  personally  requeued  and  urged 
him  to  proceed  in  the  retrial  of  the  condemna- 
tion case,  telling  him  slie  had  placed  ample 
funds  for  costs  and  expenses  in  the  hands  of 
Judge  Orange  Jacobs,  subject  to  his  order; 
that  he  would  act  for  her,  as  she  would  be  out 
of  the  city  for  some  time.  I  further  find  that 
a  few  days  after  said  personal  interview  de- 
fendant wrote  a  letter  to  plaintiff,  and  duly 
and  properly  addressed,  paid  the  postage 
thereon,  and  placed  the  same  In  the  post  of- 
fice, in  wMch  letter  she  requested  and  direct- 
ed plaintiff  to  proceed  in  said  action,  again 
assuring  him  that  she  had  placed  ample  funds 
in  the  hands  of  Judge  Jacobs  for  costs  and 
all  other  expenses.  I  find  that  be  neglected 
and  refused  to  proceed  with  said  litigation. 
I  further  find  that  the  reason  be  gave  for  his 
neglect  and  refusal,  as  stated  by  himself,  was 
that  it  was  an  inopportune  time;  that  the 
railroads  had  stopped  construction,  and,  if 
he  attempted  to  proceed,  the  railroad  com- 
panies would  withdraw  their  petition,  and  be 
would  lose  his  fee.  I  further  find  that  after 
the  filing  of  the  amended  answer,  in  the  fall 
of  1892,  the  plaintiff  performed  no  serrice 
for  defendant;  that  be  kept  the  ordinary  of- 
fice files,  remained  and  still  remains  attorney 
of  record;  that  he  lives  in  the  city  of  Seattle, 
and  has  continuously  maintained  an  office 
and  practice  in  said  city,  where  service  of 
papers  could  be  had  upon  him.  I  further  find 
that  said  cause  of  action  No.  9,209  and  caase 
of  action  No.  9,338  are  each  still  pending,  at 
Issue,  and  undisposed  of;  that  said  condemn- 
ation suit  renders  a  cloud  on  the  defendant's 
title  to  said  land. 

"(7)  I  find  that  for  over  ten  (10)  years 
plaintiff  did  not,  notwithstanding  defendant's 
said  requests  and  direction  to  proceed  in  tbe 
action,  do  anything  except  to  retain  the  or- 
dinary office  files,  and  to  remain  attorney  of 
record  and  maintain  an  office  in  the  city  of 
Seattle,  as  aforesaid;  and  I  find  that  in  tbe 
meantime  the  Northern  Pacific  &  Paget 
Sound  Shore  Railroad  Company  had  become 
owned  and  absorl)ed  by  the  Northern  Pacific 
Railway  Company,  as  successor  in  interest 
to  its  rights  and  privileges.  I  further  find 
that  the  injunction  proceeding,  being  cause 
No.  9,338,  restraining  the  defendant  company 
and  its  successors  named  therein  from  going 
across  the  lands  of  the  defendant  in  this  ac- 
tion, is  still  pending. 

"(8)  This  court  further  finds  that  In  June, 
1003,  tbe  defendant,  Clarissa  D.  Oolman. 
without  the  knowledge  or  consent  of  the 
plaintiff,  George  D.  Farwell,  sold  the  identi- 
cal land  and  right  of  way  theretofore  in- 
volved in  litigation  in  tbe  condemnation  pro- 
ceedings and  injunction  proceedings  bet-n^een 
tbe  Northern  Pacific  &  Puget  Sound  Shore 
Railroad  Company  and  the  defendant  Claris- 
sa D.  Colman  and  others  to  the  Northern  Pa- 
cific Railway  Company,  a  corporation  that  is 
the  successor  in  interest  to  the  Northern  Pa- 
cific &  Puget  Sound  Shore  Railway  Company, 
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for  four  tbonsand  two  hunflred  and  nlnety- 
flre  dollars  ($4,295.00). 

"Done  in  open  court  tbls  4th  day  of  Jann- 
ary,  1904. 

"[Signed]  R.  B.  Albertson,  Judge. 

"Conclusions  of  Law. 

"The  court  finds  as  OMicluslons  of  law  from 
the  above  lindlugs  of  fact  that  plaintiff  is  not 
entitled  to  recover,  and  that  the  defendant  is 
entitled  to  Judgment  for  her  costs  and  dis- 
bursements herein. 

"Done  in  open  court  this  4th  day  of  Janu- 
ary, 19014. 

"[Signed]  R.  B.  Albertson,  Judge." 

Judgment  was  entered  In  accordance  with, 
the  findings,  and  from  such  Judgment  this  ap- 
peal was  taken. 

The  plaintlfF  excepted  to  the  material  find- 
ings of  fact  made  by  the  court.  The  testi- 
mony In  this  case  was  exceedingly  brief,  and 
from  its  examination  we  are  not  able  to  say 
that  the  facts  found  by  the  lower  court  are 
not  Justified.  It  is  true  that  some  services 
were  rendered  by  the  appellant  to  the  re- 
spondent in  this  action,  but  we  think  with  the 
lower  court  that  the  testimony  shows  that 
this  work  was  done  under  an  agreement  that 
the  appellant  should  have  for  his  legal  serv- 
ices 7  per  cent,  of  the  amount  of  Judgment 
recovered  by  the  defendant,  and  that  for 
more  than  10  years  after  the  reversal  of  the 
case  by  this  court  nothing  was  done  in  the 
case  by  the  appellant,  although  its  prosecu- 
tion was  urged  by  the  respondent,  and  that 
the  respondent  was  Justified  in  concluding, 
under  the  circumstances,  that  the  appellant 
Itad  failed  and  refused  to  proceed  with  the 
work  under  the  agreement  which  had  been 
entered  into.  Upon  rebuttal  the  appellant 
testlfled,  among  other  things,  as  follows: 
"Q.  Was  It  a  fact  that  Mrs.  Colman  requested 
you  to  press  the  trial  of  this  action  after  the 
case  was  reversed  by  the  Supreme  Court? 
A.  She  asked  me  if  the  case  could  not  be 
brought  up  a  long  time  after  this.  She  in- 
sisted upon  making  the  railroad  company 
pay,  but  I  realized  and  knew  very  well,  and 
told  her  at  the  time,  that  I  was  in  no  position 
to  press  tlie  matter.  That  If  I  attempted  to 
make  a  move,  and  brought  the  case  on  for 
trial,  that  the  times  were  hard;  that  we  were 
in  the  midst  of  a  panic;  that  the  land  wasn't 
worth  a  quarter  what  it  was  worth  In  1800; 
and  that  the  company  had  abandoned  con- 
struction, and,  If  we  pressed  for  trial  then, 
that  they  would  dismiss  their  action,  and  I 
would  t>e  unable  to  get  anything.  The  Court: 
Was  that  the  ground  of  your  refusal?  A. 
That  was  the  reason.  The  Court:  But  was 
that  the  ground  of  your  refusal?  A.  That 
was  the  ground  of  my  refusal,  because  in 
such  case  I  lost  any  chance  to  recover."  This 
is  the  last  testimony  offered  in  the  case,  the 
attorney  for  the  plaintifT  then  announcing 
that  l»e  did  not  desire  to  argne  the  case. 
Ui>on  this  statement  alone  we  think  the  ap- 


pellant aihouia  not  recover.  Certainly  not  if 
the  respondent's  construction  of  the  testi- 
mony is  correct,  namely,  that  the  appellant 
refused  to  proceed  with  the  case  lest  it  should 
result  In  the  loss  of  a  fee  to  him.  And  such 
a  construction,  we  think,  would  not  do  vio- 
lence to  the  language  used,  and  was  evidently 
the  consti'uctlon  placed  upon  the  testimony 
by  the  trial  Judge,  as  shown  by  the  questions 
so  pointedly  asked.  The  principal  and  ulti- 
mate object  of  a  lawsuit  is  for  the  benefit  of 
the  client,  and  it  is  the  client's  interests  that 
must  be  considered  by  the  attorney  through- 
out the  trial  of  the  case,  and  be  must  not 
place  himself  In  a  position  where  his  per- 
sonal Interest  will  interfere  with  a  full  i)er- 
formance  of  his  duty  to  bis  client  It  is, 
however,  insisted  by  the  appellant  that  the 
use  of  the  i)ersonal  pronoun  "I"  was  not  in- 
tended to  refer  to  the  personal  Interests  of 
the  attorn^,  but  referred  to  the  interests  of 
the  client.  But,  even  conceding  that  this  con- 
struction of  the  testimony  is  reasonable.  It 
would  still  not  Justify  the  attorney  in  refus- 
ing to  proceed  with  the  trial  of  the  case  when 
requested  so  to  do  by  the  client,  and  when 
the  necessary  funds  for  prosecuting  the  suit 
were  placed  at  his  disposal,  for  the  object  of 
a  defense  to  an  application  for  a  condemnation 
In  a  case  of  this  kind  ought  simply  to  be  to 
obtain  legitimate  damages,  and  not  to  en- 
courage the  railroad  company  to  proceed  with 
the  suit  for  the  purpose  of  obtaining  a  Judg- 
ment that  would  more  than  compensate  for 
the  loss  sustained;  and  this  must  have  been 
appellant's  idea,  or  there  would  have  been 
no  objection  to  the  withdrawal  of  the  suit 
by  the  railroad  company.  We  think,  under 
all  the  circumstances  of  the  case,  that  the  re- 
spondent was  Justified  in  concluding  that  the 
appellant  had  failed  to  carry  out  the  condi- 
tions of  tlie  contract  entered  into,  and  that 
the  relation  of  attorney  and  client  had  been 
severed  by  the  refusal  of  the  appellant  to  per- 
form the  duty  for  which  he  had  been  em- 
ployed, and  that  she  was  Justified  In  moving 
in  the  matter  on  her  own  account  to  settle 
with  the  railroad  company  in  any  manner 
which  she  considered  advantageous  to  her  in- 
terests. 

In  consideration  of  the  whole  record,  the 
Judgment  is  affirmed. 

FULLERTON,     C.     J.,     and     IIADLEY. 
MOUNT,  and  ANDERS,  JJ.,  concur. 


TEMPLEMAN  v.  EVANS. 

(Supreme    Court   of    Washington.      July   2, 

1904.) 

APPEAL— BILL  OF  EXCEPTIONS— CEBTIPICATION. 

1.  Where,  on  appeal  from  an  order  dissolving 
nn  attachment  on  real  estate,  a  bill  of  exce|)- 
tions  was  flied  and  served  on  respondent's  at- 
torney, who  filed  amendments  thereto,  after 
which  the  court  certified  on  notice  that  the  mo- 
tion to  discharge  the  attachment  was  heard  on 
afiidavits  which  were  specifically  referred  to  and 


Digitized  by 


Google 


3S2 


77  PACIFIC  RBPOETBB, 


(Wasli. 


attached  to  the  record,  and  that  such  afSdavits 
constituted  all  the  evidence  before  the  court 
on  the  hearini;  of  the  motion,  the  bill  of  excep- 
tions so  certified  was  sufficient. 

Appeal  from  Superior  Court,  King  County; 
Boyd  J,  Tallman,  Judge. 

Action  between  James  A.  Templeman  and 
Fred  T.  Evans,  Jr.  From  an  order  dischar- 
ging an  attachment  on  real  estate,  the  for- 
mer appeals.    Affirmed. 

0.  Li.  Parker,  for  appellant  Jerold  Lan- 
don  Finch,  for  respondent. 

MOUNT,  J.  This  appeal  is  from  an  order 
of  the  lower  court  discharging  an  attachment 
upon  real  estate.  Respondent  moves  to  strike 
the  statement  of  facts  and  dismiss  the  appeal 
for  the  reason  that  the  statement  consists 
of  affidavits  which  were  not  incorporated  in 
any  statement  of  facts  or  bill  of  exceptions. 
A  bill  of  exceptions,  however,  was  filed,  and 
served  upon  respondent's  attorney,  wlio 
thereupon  filed  certain  amendments  thereto. 
Thereafter,  upon  notice,  the  court  certified 
that  the  motion  to  discharge  the  attachment 
was  heard  upon  affidavits,  which  affidavits 
were  specifically  referred  to  and  attached  to 
the  record;  and  also  certified  that  the  said 
affidavits  constituted  all  the  evidence  before 
the  court  upon  the  bearing  of  the  said  mo- 
tion on  the  part  of  Ixith  plaintiff  and  de- 
fendant. We  think  this  was  sufficient  under 
the  statute,  and  tlie  motion  to  strike  and 
dismiss  is  therefore  denied. 

On  the  merits  of  the  case  the  question  Is 
one  entirely  of  fact  It  is  sufficient  to  say 
that  the  affidavits  are  somewhat  conflicting, 
but  upon  a  careful  reading  thereof  we  think 
the  appellant  has  failed  to  show  by  a  pre- 
ponderance of  the  evidence  that  the  defend- 
ant was  attempting  to  dispose  of  bis  prop- 
erty In  order  to  defraud  bis  creditors,  as  al- 
leged in  the  application  for  the  writ 

The  Judgment  appealed  from  is  therefore 
affirmed. 

FULLERTON,  O.  J.,  and  HADLBY,  DUN- 
BAR, and  ANDERS,  JJ.,  concur. 


BALI,  ct  al.  V.  O'KKEFB  et  a], 

(Supreme   Court  of  Washington.     June   30, 
1901.) 

APPEAL— STATEMENT    OP    FACTS— SETTLEMENT — 
CERTIFICATION— BEVIEW. 

1.  Where  a  statement  of  facts  on  appeal  was 
stricken  at  the  hearing  because  not  properly 
settled  and  certified,  and  no  question  was  pre- 
sented by  the  record  proper  which  cotild  be  re- 
viewed without  a  consideration  of  the  facts, 
the  judgment  will  be  affirmed. 

Appeal  from  Superior  Court,  Asotin  Coun- 
ty; Chester  F.  Miller,  Judge. 

Action  by  Catherine  Ball  and  others  against 
Jackson  O'Kcefe  and  another.  From  a  judg- 
ment in  favor  of  plaintiffs,  defendants  ap- 
ical.   Affirmed. 


Sturdevant  &  Bailey,  for  appellants.  U. 
M.  Godman  and  £.  O'Neill,  for  respondents. 

PER  CURIAM.  The  statement  of  facts 
filed  in  this  cause  was  stricken  at  the  bear- 
ing because  the  same  was  not  settled  and 
certified  In  the  manner  prescribed  by  the 
statute,  but  the  cause  was  retained  for  fur- 
ther examination  on  the  suggestion  that 
there  was  possibly  a  question  mode  by  the 
record  not  dependent  on  the  statement  of 
facts.  We  are  convinced,  however,  after 
such  examination,  that  no  question  is  pre- 
sented by  the  record  which  can  be  reviewed 
without  a  consideration  of  facts  shown  at 
the  trial,  and  that  there  is  nothing  before 
the  court  for  review.  The  Judgment  will 
therefore  stand  affirmed. 


STATE  ex  rel.  KENT  LUMBER  CO.  ▼.  SU- 
PERIOR COURT  OF  KING  COUNTY. 
(Supreme   Court   of   Washington.      July    2, 
190i.) 

ElnNEHI  DOMAIN— If  UNICIPAL  C0IlP0KATION»— 
P0WEB8— LIGHT  PLANT- ESTAHUSUMENT  OUT- 
SIDE CITT  LIMITS — STATUTES— CONSTBUCTION 
— OBDINANCB. 

1. 1  Ballinger'g  Ann.  Codes  &  St  1 739,  snbd.  6, 
declares  that  cities  of  the  first  class  diall  have 
power  to  purchase  and  appropriate  private  prop- 
erty for  corporate  uses  on  making  just  com- 
pensation to  the  owners  thereof.  Subdivision 
15  authorizes  the  city  to  provide  for  the  light- 
ing of  streets  and  public  places,  and  to  acquire 
and  maintain  such  works  as  may  be  necessary 
therefor.  Held,  that  cities  of  the  first  class 
were  authorized  under  such  sections  to  condemn 
private  property  for  the  maintenance  of  a  light 
plant. 

2. 1  Ballinger's  Ann.  Codes  &  St  S  739,  au- 
thorizes cities  of  the  first  class  to  condemn  land 
for  public  use  "within  or  withont"  the  city. 
Subdivision  15  gives  the  city  power  to  erect  a 
lighting  plant,  without  providing  whether  the 
same  shall  be  within  or  withont  the  city  lim- 
its ;  and  subdivision  14  provides  for  the  con- 
struction of  waterworks,  and  declares  that  they 
may  be  erected,  purchased,  or  acquired  within 
or  without  the  corporate  limits.  Bcld.  that  the 
fact  that  subdivision  15  was  silent  as  to  wheth- 
er lighting  plants  might  be  constructed  without 
the  city  limits,  while  subdivision  14  expressly 
authorizes  the  maintenance  of  water  plants 
outside  the  limits,  did  not  preclude  a  city,  sub- 
ject to  such  sections,  from  condemning  property 
outside  the  city  limits  for  the  maintenance  of 
a  light  plant. 

3.  Where  the  statute  authorizes  a  city  to 
condemn  land  for  a  lighting  plant,  an  ordinance 
condemning  the  land  in  question,  providing  for  a 
proceeding  in  the  superior  court  to  appropriate 
the  land,  and  to  assess  damages  to  the  owner, 
and  authorizing  the  corporation  counsel  to  con- 
duct such  proceedings,  was  sufficient  to  au- 
thorize the  city  to  maintain  such  proceedings. 

Writ  of  review  by  the  state,  on  the  relation 
of  the  Kent  Luml)er  Company,  against  the 
superior  conrt  of  King  county  and  Arthur  E. 
Griffin,  judge  thereof.    Decree  affirmed. 

John  G.  Barnes,  for  relator. 

MOUNT,  J.  The  city  of  Seattle,  a  city  of 
the  first  class,  brought  an  action  In  the  supe- 
rior court  of  King  county  for  the  purpose  of 
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coodemnlng  a  right  of  -way  over  certain  lands 
to  be  used  for  pole  and  transmission  lines  for 
an  electric  lighting  plant  which  the  city  la 
now  constructing  for  Its  use.  The  whole  of 
tie  lands  sought  to  be  condemned  are  with- 
out the  dty  of  Seattle.  The  Kent  Lumber 
Company,  a  corporation,  is  the  owner  of  cer- 
tain of  the  lands  sought  to  be  condemned. 
Tbis  company  appeared  In  the  action,  and 
aied  a  demurrer  to  the  petition  of  the  city 
upon  the  grounds  (1)  that  it  appears  upon  the 
face  of  the  petition  that  the  superior  court 
has  no  Jurisdiction  of  the  subject-matter  of 
the  action;  (2)  that  the  petitioner  has  no 
capacity  to  prosecute  said  proceeding;  and 
C<!)  that  said  petition  does  not  state  facts 
sofilclent  to  constitute  a  cause  of  action,  op  to 
entitle  the  city  to  the  relief  demanded.  This 
demurrer  came  on  for  hearing  and  was  de- 
nied by  the  court.  The  relator  duly  excepted 
to  the  order  denying  the  demurrer,  and  then 
tiled  Its  answer.  Thereupon  a  hearing  was 
bad,  and,  upon  evidence  taken,  the  lower 
court  made  findings  and  entered  an  order  de- 
claring the  use  of  the  lands  sought  to  be 
condemned  to  be  a  public  use,  and  also  or- 
dered a  Jury  to  assess  the  damages.  Relator 
thereupon  filed  his  petition  in  this  court  pray- 
ing for  a  writ  of  review.  The  writ  was  Is- 
sued, and  Is  now  here  for  review  upon  the 
questions  presented  by  the  demurrer. 

Relator  insists,  first,  that  the  power  of  emi- 
nent domain  does  not  exist  in  the  dty  of  Se- 
attle, because  such  power  has  never  been 
expressly  conferred  upon  it,  and  therefore 
the  court  has  no  Jurisdiction  to  maintain  the 
action.  Section  739,  1  Balllnger's  Ann.  Codes 
k  St.,  In  defining  the  powers  of  cities  of  the 
first  class,  provides,  at  subdivision  6,  that 
TOch  city  shall  have  power  "to  purchase  or 
appropriate  private  property  within  or  with- 
out its  corporate  limits,  for  Its  corporate 
uses,  upon  making  Just  compensation  to  the 
owners  thereof,  and  to  institute  and  main- 
tain such  proceedings  as  may  be  authorized 
by  the  general  laws  of  the  state  for  the  ap- 
propriation of  private  property  for  public 
Me."  This  same  section  also  confers  power 
npon  the  city  "to  provide  for  lighting  the 
streets  and  all  public  places,  and  for  furnish- 
ing the  inhabitants  thereof  with  gas  and 
other  lights,  and  to  erect,  or  otherwise  ac- 
quire, and  to  maintain  the  same,  or  to  author- 
ize the  erection  and  maintenance  of  such 
works  as  may  be  necessary  and  convenient 
therefor,  and  to  regulate  and  control  the  use 
thereof."  Section  739,  subd.  15,  1  Balllnger's 
Ann.  Codes  &  St.  This  latter  provision 
clearly  authorized  the  dty  to  erect  and  main- 
tain works  for  furnishing  gas  or  other  lights 
to  the  city  and  its  inhabitants.  Lights  so  fur- 
nished are  for  corporate  uses.  The  foiiher 
provision  clearly  authorized  the  city  to  con- 
demn private  lands,  either  within  or  without 
the  dty,  for  such  uses.  By  enacting  these 
provisions  we  think  the  Legislature  of  the 
state  has  authorized  the  city  of  Seattle  to 
exercise  the  right  of  eminent  domain  and  to 


maintain  the  action.  Since  the  decision  in 
Tacoma  ▼.  The  State,  4  Wash.  64,  29  Pae. 
847,  the  Legislature  has  passed  an  act  au- 
thorizing, regulating,  and  prescribing  •  the 
procedure  by  which  municipal  corporations 
of  the  first  class  may  condemn  land  for  any 
public  use  wkhln  the  authority  of  such  city. 
Section  775  et  seq.,  1  BalUnger's  Ann.  Codes 
&  St.  This  procedure  was  followed  in  the 
case  at  bar.  Holding  as  we  do  upon  the  pro- 
visions above  considered,  it  Is  unnecessary 
to  consider  other  provisions  of  the  statute 
claimed  by  respondent  to  authorize  the  con- 
demnation. 

2.  It  l8  next  contended  that  the  city  is 
without  legal  capacity  to  maintain  the  pro- 
ceedings because  the  lands  sought  to  be  con- 
demned lie  wholly  without  the  corporate  lim- 
its of  the  city.  As  we  have  seen  above,  sub- 
division 15  of  section  739,  1  Balllnger's  Ann. 
Codes  &  St.,  gives  the  city  power  to  provide 
for  lighting  the  streets  and  all  public  places, 
and  for  furnishing  the  inliabltants  with  gas 
or  other  lights,  and  to  erect  or  otherwise  ac- 
quire and  maintain  the  same.  This  power  is 
one  of  the  corporate  functions  which  may  be 
exercised  by  the  city,  and  property  used  for 
such  purposes  is  for  a  corporate  use.  It  is 
true  that  subdivision  14  of  the  same  section, 
referring  to  waterwortcs,  provides  that  such 
works  may  be  erected,  purchased,  or  acquired 
within  or  without  the  corporate  limits,  while 
subdivision  15,  relating  to  works  for  lighting 
purposes,  makes  no  reference  to  the  same  be- 
ing within  or  without  the  city  limits.  This 
omission  makes  room  for  argument,  bot  is 
not  conclusive  that  the  Legislature  thereby 
intended  to  limit  works  for  lighting  purposes 
within  the  corporate  boundaries,  especially 
when  it  had  provided  that  the  city  might 
appropriate  property  within  or  without  its 
corporate  limits  for  corporate  purposes.  We 
are  therefore  of  the  opinion  that  the  city  is 
authorized  to  erect  works  for  lighting  pur- 
poses without  its  corporate  boundary. 
'  3.  It  is  next  contended  by  the  relator  that 
no  ordinance  has  been  passed  by  the  city  au- 
thorizing the  lands  to  be  condenmed  and  paid 
for,  but  we  find  attached  to  the  return,  as  a 
part  of  the  petition.  Ordinance  No.  10,723, 
which  condemns  the  land  in  question,  and 
provides  for  a  proceeding  in  the  superior 
court  to  appropriate  the  lands  in  question, 
and  to  assess  to  the  owner  his  damages,  and 
which  authorizes  and  directs  the  corporation 
counsel  to  conduct  the  necessary  proceedings 
therefor.  This  ordinance  is  not  mentioned 
by  the  relator  in  his  brief.  As  It  appears 
regular  upon  its  face  in  all  respects,  we 
think  it  Is  sufficient  under  the  statute  to  con- 
fer authority  upon  the  city  by  the  proper 
ofllcer  to  maintain  the  action. 

No  question  is  made  here  as  to  the  finding 
of  the  lower  coturt  that  the  contemphited  use 
Is  a  public  use.  The  other  questions  pre- 
sented go  to  the  question  of  damages,  which 
are  not  properly  before  us  upon  this  review, 
and  "nill  therefore  not  be  coiisfdered. 
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We  find  no  error  of  the  lower  court  In 
OTerruUng  the  demurrer  or  In  adjudging  tb» 
contemplated  use  to  be  a  public  use.  Tbe 
order  made  thereon  Is  therefore  affirmed. 

FULLERTOX,  C.  J.,  and  HADLEY,  DUN- 
BAR, and  ANDERS,  JJ.,  concur. 


OR.VVES  V.  THOMPSON. 

(Supreme  Court  of   Washington.     June  29, 
1901.) 

RKPLEVIN— APPEI.LATI:    JUBISDICTIOW— AMOTJNT 
IN    CONTROVEB8T— DETBBIflRATION. 

1.  In  an  action  to  recover  peraonid  property, 
the  amount  in  controversy  for  the  pturpose  of 
determining  appellate  jurisdiction  is  the  value 
of  the  property  as  found  by  the  trial  court,  and 
not  the  value  alleged  in  the  complaint. 

2.  In  an  action  for  the  recovery  of  personal 
property  the  alleged  damages  for  the  detention 
thereof  cannot  be  added  to  the  value  of  the 
property  for  the  purpose  of  determining  wheth- 
er the  amount  in  controversy  la  sufficient  to  sus- 
tain an  appeal. 

Appeal  from  Superior  Court,  Lincoln  Coun- 
ty; C.  H.  Neal.  Judge. 

Action  by  Charles  Graves  against  H.  L. 
Thompson.  From  a  Judgment  In  faTor  of 
defendant,  plaintiff  appeals.     Dismissed. 

W.  E.  Southard,  for  appellant  Myers  &, 
Warren,  for  respondent. 

DUNBAR,  J.  Plalntur  brought  an  action 
to  recover  the  possession  of  two  certain 
horses  and  a  set  of  harness,  all  described  in 
the  complaint;  also  alleging  damages  for  the 
detention  in  the  sum  of  $475.  The  Jury 
found  a  verdict  in  favor  of  the  defendant, 
and  also  found  that  the  value  of  the  property 
was  $200.  Judgment  was  entered  in  favor 
of  the  defendant  for  costs,  and  from  such 
Judgment  this  appeal  Is  taken. 

The  respondent  moves  to  dismiss  the  ap- 
peal for  the  reason  that  this  court  has  no 
Jurisdiction  because  this  Is  an  action  for 
the  recovery  of  personal  property  and  the 
value  thereof  does  not  exceed  $200.  The  de- 
cisions of  this  court  seem  to  be  somewhat 
conflicting  on  this  proposition.  In  Freeburg- 
er  V.  Caldwell,  5  Wash.  760,  32  Paa  732, 
which  was  an  action  for  the  recovery  of 
personal  property,  in  the  course  of  the  dis- 
cussion the  following  announcement  was 
made:  "The  amount  In  controversy  was 
$200  value  of  the  goods,  and  $500  damages 
for  their  detention.  This  court,  therefore, 
has  Jurisdiction  of  the  case."  This  was  aU 
the  discussion  of  the  question  that  was  In- 
dulged in  in  that  case.  The  question  was 
discussed  at  some  length,  however,  in  Her- 
rin  V.  Pugh,  9  Wash.  637,  38  Pac.  213,  where 
it  was  held  that  the  allegation  of  the  pleader 
that  the  value  of  the  property  In  controversy 
was  a  sum  In  excess  of  $200  was  not  suffi- 
cient to  give  the  Supreme  Court  Jurisdiction 
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on  appeal;  but  that,  before  the  appellate 
court  will  assume  Jurisdiction,  there  must  be 
a  finding  as  to  the  value  by  the  lower  court 
After  quoting  the  constitutional  provision 
that  the  Jurisdiction  of  this  court  shall  not 
extend  to  civil  actions  at  law  for  the  recov- 
ery of  money  or  personal  property  when  the 
original  amount  in  controversy  or  the  value 
of  the  property  does  not  exceed  the  sum  of 
$200,  it  was  said:  "Under  this  provision 
it  has  been  held  that  the  amount  claimed  by 
the  plaintifC  In  his  complaint  is  the  original 
amount  in  controversy,  but  so  far  as  we  are 
advised.  It  has  never  been  held  that  the  bare 
allegation  that  property  sought  to  be  recov- 
ered is  of  a  certain  value  establisbes  such 
value  for  the  purpose  of  giving  Jurisdiction 
on  appeal.  An  examination  of  the  language 
of  the  Constitution  will  lead  to  the  contrary 
holding.  'The  original  amount  In  contro- 
versy,' Is  the  language  of  one  clause,  and 
must  refer  to  the  amount  claimed,  and  not 
to  the  amount  which  may  ultimately  be  es- 
tablished upon  trial.  But  the  language  of 
the  other  clause,  'the  value  of  the  property,' 
is  not  qualified  by  the  amount  In  controversy, 
or  by  the  word  'original,'  and  must  be  con- 
strued as  referring  to  such  value  as  foimd 
by  the  court  or  Jury.  To  hold  otherwise 
would  be  to  enable  every  case  for  the  re- 
covery of  personal  property  to  be  brought 
within  the  Jurisdiction  of  this  court  on  ap- 
peal. The  statement  of  the  value  of  the 
property  is  purely  a  matter  of  opinion  on 
the  part  of  tlie  pleader,  and  such  opinion 
cannot  give  this  court  Jurisdiction."  So  that 
yielding  our  allegiance  to  the  doctrine  an- 
nounced in  the  last  case— which  we  are  con- 
strained to  do— the  only  remaining  question 
is  whether  the  jurisdiction  is  affected  by 
the  amount  claimed  for  damages.  This  prop- 
osition has  also  been  squarely  decided  by 
this  court  In  favor  of  respondent's  conten- 
tion in  the  case  of  Doty  v.  Krutz,  13  Wash. 
169,  43  Pac  17,  where  it  was  said  In  the 
course  of  the  discussion:  "•  •  •  But  ap- 
pellant Insists  that  the  amount  alleged  in 
the  ad  damnum  clause  in  the  complaint  and 
for  which  Judgment  was  prayed,  was  the 
amount  involved,  so  far  as  the  constitutional 
inhibition  on  appeals  where  the  amount  Is 
less  than  $200  is  concerned.  We  do  not 
think  the  Constitution  can  be  so  construed. 
If  so,  any  claim  for  a  judgment  which  could 
not  possibly  be  obtained  under  the  plead- 
ings would  permit  an  appeal,  and  destroy 
the  object  of  the  constitutional  enactment." 
And  this,  we  think,  is  the  construction  placed 
upon  statutes  of  this  kind  by  the  great 
weight  of  authority.  See  1  Enc.  PI.  &  Pr. 
728,  where  It  is  said:  "In  suits  to  test  the 
title  to  or  for  the  recovery  of  specific  per- 
sonal property  the  damages  claimed  or  re- 
covered are  generally  merely  an  incidental 
matter.  It  Is  the  value  of  the  property  which 
is  the  determinative  factor  upon  the  ques- 
tion of  Jurisdiction  vel  non."  The  same  rule 
Is  announced  in  Astell  t.  PblUlppi,  55  Cal. 
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265;  Peyton  v.  Robertson,  9  Wheat.  527,  6 
L.  Ed.  151;  Higglns  v.  Deloach,  54  Miss.  498. 
The  motion  will  be  sustained,  and  the  ap- 
peal dismissed. 

MOUNT,  HADLEY,  and  ANDERS,  JJ., 
concur.  FULLERTON,  C.  J.,  did  not  sit  In 
this  case. 


WILLIAMS  V.  PITTOCK  et  nr. 

(Supreme  Court  of  Washington.     June  28, 

1904.) 

TAXATION— FOBECLOSUBE  OF  DELINQUENCY  TAX 
CEBTIFICATK— SUMMONS— FORM  —  SEBVICB  BY 
PUBLICATION- DENLAL  OF  DUE  PBOCE8B— DE- 
VAULT  JUDGMENT — EIGHT   TO    OPEN. 

1. 1  BalliDfcer'a  Ann.  Codeti  &  i^t.  {  1GG9,  and 
Sess.  Laws  1899,  p.  287,  c.  141,  f  3,  permit 
property  to  be  assessed  to  an  unknown  owner. 
Section  1751  provides  that  the  notice  of  fore- 
closure of  delinquency  tax  certificate  shall  con- 
tain the  name  of  the  owner,  if  known.  Sess. 
Laws  1901,  p.  383,  c.  178.  g  1,  subd.  1,  con- 
tains a  similar  provision  as  to  the  contents  of 
the  notice.  Held,  that  where  property  has  been  | 
assessed  to  an  unknown  owner,  and  the  certifi- 
cate of  delinquency  has  been  so  issued,  the  fore- 
closure may  be  had  against  an  unknown  owner. 

2.  Where  land  has  been  assessed  to  an  un- 
known owner  or  to  one  not  the  owner,  the 
bolder  of  the  delinquency  tax  certificate  is  not 
required  to  determine  who  the  owner  is,  and 
make  him  a  party  to   the   foreclosure  suit. 

3.  In  a  suit  to  foreclose  a  delinquency  cer- 
tificate the  person  in  whose  name  the  property 
was  assessed  and  others  named,  and  "all  i>er- 
sona  unknown  •  •  •  having  an  interest  in 
*  •  •  the  real  property,"  were  made  parties. 
The  pablication  summons  was  directed  to  the 
same  persons.  The  owners  were  nonresidents, 
and  the  person  in  whose  name  the  land  was 
assessed  was  not  the  owner.  Held,  that  the 
owners  were  not  denied  due  process  of  law  be- 
cause of  the  want  of  pei-sonal  notice,  but  were 
bound  by  the  judgment  of  foreclosure. 

4.  The  form  of  summons  in  proceedings  to 
foreclone  a  delinquency  tax  certificate  author- 
ized to  be  served  by  publication  by  Sess.  Laws 
1901,  p.  384,  c.  178.  g  1,  subd.  2.  is  the  form 
prencribed  by  2  Ballinger's  Ann.  Codes  &  St. 
I  4S78,  and  a  tax  foreclosure  publication  sum- 
mons must  therefore  set  out  the  date  of  the 
first  publication. 

5.  Following  the  attorney's  signature  to  a  tax 
foreclosure  publication  summons  were  the  words, 
"Date  of  first  publication.  October  Oth,  1902.  " 
Held,  that  the  summons  sufficiently  set  forth 
the  date  of  the  first  publication,  within  2  Bal- 
linger's Ann.  Codes  &  St.  g  4878,  prescribing 
the   form  of  summons. 

6.  Under  2  Ballinger's  Ann.  Codes  &  St.  g 
4880,  which  allows  a  defendant  one  year  within 
which  to  open  a  default  judgment  foreclosing  a 
delinquency  tax  certificate  rendered  on  publica- 
tion service  on  "sufficient  cause  shown,  a  de- 
fendant is  not  entitled  to  relief  as  a  matter  of 
right,  but  must  show  a  sufficient  cause,  and 
presenting  a  case  of  mere  neglect  to  pay  the 
taxes  Is  not  such  a  showing. 

Appeal  from  Superior  Court,  Chehalls 
County;   Mason  Irwin.  .Tudge. 

Petition  by  H.  L.  Plttock  and  wife  for 
the  vacation  of  a  Judgment  of  foreclosure  of 
a  delinquency  tax  certUlcate  rendered  in  a 
suit  to  foreclose  the  same  by  F.  F.  Williams, 
the  bolder  thereof.  From  a  Judgment  dis- 
missing the  petition,  the  petitioners  appeal. 
AfHrmed. 
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B.  G.  Cheney  and  Coovert  &  Stapleton.  for 
appellants.    John  C.  Hogau,  for  respondent 

HADLEY,  J.  Respondent,  as  the  bolder  of 
a  delinquency  tax  certificate,  brought  suit 
to  foreclose  the  same.  Judgment  by  default 
was  entered.  The  sale  of  the  premises  was 
ordered,  and  respondent  became  the  purchas- 
er at  treasurer's  sale.  Within  a  year  from 
the  date  of  its  entry,  appellants,  by  petition, 
asked  for  the  vacation  of  the  Judgment.  Re- 
spondent demurred  to  the  petition  on  the 
ground  that  it  does  not  state  facts  8ufl9clent 
to  support  the  relief  asked,  and  also  that  the 
court  has  not  Jurisdiction  to  entertain  the 
petition.  The  demurrer  was  sustained.  Ap- 
pellants elected  to  stand  upon  their  petition, 
and  Judgment  was  entered  dismissing  the 
same.    This  appeal  is  from  the  Judgment. 

It  Is  assigned  that  the  court  eiTed  in  sus- 
taining the  demurrer  for  the  alleged  reason 
that  the  allegations  of  the  petition  show  that 
tlie  foreclosure  proceedings  amounted  to  an 
attempt  to  deprive  appellants  of  their  prop- 
erty without  due  process  of  law.  The  peti- 
tion avers  that  appellants  are,  and  ever  since 
1871  have  been,  the  owners  of  the  land,  and 
that  In  the  foreclosure  proceedings  they 
were  neither  served  with  process  nor  made 
parties.  It  Is  alleged,  however,  that  serv- 
ice upon  them  was  attempted  to  be  made 
by  publication  directed  to  W.  L.  Plttock  and 
Mrs.  W.  U  Plttock,  his  wife,  and  to  R.  L. 
Plttock  and  Mrs.  R.  L.  Plttock,  his  wife; 
but  that  the  court  did  not  acquire  Jurisdic- 
tion of  the  subject-matter  of  the  action  for 
the  reason  thUt  neither  the  actual  owners 
nor  the  reputed  owners  were  made  defend- 
ants, and  that  neither  were  served  with 
process.  It  is  also  alleged  that  neither  of 
the  appellants  had  actual  notice  or  knowl- 
edge of  the  pendency  of  the  action,  the  publi- 
cation of  the  summons,  the  entry  of  the 
Judgment  or  the  sale  of  the  property  until 
some  months  thereafter.  Reference  to  the 
application  for  judgment  In  the  foreclosure 
proceeding,  which  It  attached  to  the  peti- 
tion as  an  exhibit,  discloses  that  the  prop- 
erty was  assessed  for  these  taxes  in  the 
name  of  R.  L.  Plttock,  who  was  made  a 
party,  together  with  the  other  persons  named 
above,  "and  all  persons  unknown.  If  any, 
having  or  claiming  to  have  an  interest  in 
and  to  the  real  property  hereinafter  describ- 
ed." The  publication  summons  was  direct- 
ed to  the  same  persons.  Appellants  do  not 
contend  that  they  were  residents  of  this 
state,  but  allege  In  their  petition  that  they 
have  at  all  times  mentioned  been,  and  now 
are,  residents  of  the  state  of  Oregon.  It  Is 
manifest,  therefore,  that  as  far  as  appel- 
lants were  concerned,  publication  summons 
became  the  proper  process  in  the  case  under 
our  statutes.  Such  being  true,  are  they 
bound  by  the  notice  that  was  given,  although 
they  were  not  named  therein?  That  the 
summons  was  specifically  directed  to  the 
person  in  whose  name  the  property  was  as- 
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eessed  must  be  taken  as  true,  Bince  the  ex- 
hibit attached  to  appellants'  petition  so 
states,  and  it  is  not  denied  by  other  aver- 
ments. It  appears,  therefore,  that  good  faith 
'was  exercised  by  naming  in  the  summons  the 
person  whose  name  appeared  upon  the  tax 
records  as  the  owner.  We  think  no  more  was 
required.  Tax  proceedings  under  our  stat- 
utes are  purely  In  rem.  CooUdge  v.  Pierce 
County,  28  Wash.  95,  68  Pac.  391.  The  same 
is  true  of  tax  foreclosure  proceedings. 
Washington  Timber  &  Loan  Co.  v.  Smith 
(Wash.)  76  Pac.  267.  Our  statutes  permit 
property  to  be  assessed  to  an  unknown  own- 
er when  the  owner's  name  is  unknown.  Sec- 
tion 1699,  1  Balllnger's  Ann.  Codes  &  St. 
Also  Sess.  Laws  1899,  p.  287,  c.  141,  {  3.  It 
is  also  provided  that  the  notice  In  the  fore- 
closure proceedings  shall  contain  the  name 
of  the  owner,  if  known.  Section  1751,  subd. 
1,  1  Balllnger's  Ann.  Codes  &  St.  Also  Sess. 
Laws  1901,  p.  383,  c.  178,  i  1,  subd.  1.  The 
fair  inference  to  be  drawn  from  these  stat- 
utes is  that,  if  the  property  has  been  as- 
sessed to  an  imknown  owner,  and  the  certifl- 
cate  of  delinquency  has  been  so  issued,  the 
foreclosure  may  be  had  In  form  against  an 
unknown  owner.  It  would  appear  that  the 
actual  name  of  the  real  owner  is  made  no 
more  essential  in  the  proceedings  to  foreclose 
than  it  is  in  the  assessment.  The  whole  pro- 
cedure, including  the  assessment,  foreclo- 
sure, and  sale,  is  for  the  purpose  of  estab- 
lishing and  enforcing  a  lien  for  public  reve- 
nue, which,  under  the  policy  of  the  state,  is 
chargeable  to  the  property  only,  and  not  per- 
sonally to  the  owner.  It  is  the  land  itself 
with  which  the  state  is  concerned,  and  its 
dominion  over  the  land  for  reven>ie  purposes 
exists  without  regard  to  wlio  may  be  the 
owner.  All  owners  know  that  such  is  the 
fact,  and  that  the  power  of  taxation  will  be 
exercised  each  year.  In  the  very  nature  of 
our  revenue  procedure  the  statutory  provisions 
with  regard  to  owners  must  have  been  intend- 
ed to  be  directory,  rather  than  mandatory— of 
the  form,  and  not  of  the  essence,  of  the  pro- 
ceedings. "Proceedings  of  this  nature  are  not 
usually  proceedings  against  parties,  nor,  in 
the  case  of  lands  or  interests  in  lands  be- 
longing to  persons  unknown,  can  they  be. 
They  are  proceedings  which  have  regard  to 
the  land  itself,  rather  than  to  the  owners  of 
the  land;  and  if  the  owners  are  named  in 
the  proceedings,  and  personal  notice  is  pro- 
vided for,  it  is  rather  from  tenderness  to 
their  interests,  and  in  order  to  make  sure 
that  the  opportunity  for  a  hearing  shall  not 
be  lost  to  them,  than  from  any  necessity, 
that  the  case  shall  assume  that  form.  As  in 
all  other  cases  of  proceedings  in  rem,  if  the 
law  makes  provision  for  publication  of  notice 
in  a  form  and  manner  reasonably  calculated 
to  bring  the  proceedings  to  the  knowledge 
of  the  parties  who  exercise  ordinary  dili- 
gence in  looking  after  their  interests  in  the 
lands,  it  is  all  that  can  be  required."  Cooley 
on  Taxation  (2d  Ed.)  p.  527.    If  the  proper- 


ty is  assessed  to  an  unknown  owner,  or  to  one 
not  the  real  owner,  the  holder  of  a  certificate 
should  not  be  required  to  determine  in  ad- 
vance who  may  be  the  real  owner.  That  may 
be  a  difficult  matter,  and  may  often  be  the 
subject  of  serious  dispute.  The  Supreme 
Court  of  Minnesota,  in  McQuade  t.  Jaffray 
(Minn.)  50  N.  W.  233,  234,  aptly  observed  as 
follows:  "In  several  cases,  as  In  Association 
V.  McComber,  41  Minn.  20,  42  N.  W.  543,  it 
appeared  that  the  ownership  of  the  land  was 
erroneously  stated  in  the  published  list;  but 
no  suggestion  was  ever  made  that  this  invali- 
dated the  Judgment.  Any  such  rule  would 
subvert  the  whole  policy  of  our  tax  law. 
The  statute  nowhere  makes  it  the  duty  of 
assessors  or  county  auditors  to  search  the 
records  with  a  view  of  ascertaining  the 
names  of  the  real  owners.  Such  a  search 
would  impose  upon  them  an  impossible  labor; 
and,  even  If  it  were  possible  to  perform  it,  it 
would  often  still  remain  a  doubtful  question 
of  law  who  was  the  real  owner,  for,  as  is  said 
in  the  McComber  (Dase,  the  ownership  of  land- 
is  often  a  matter  of  grave  doubt  and  uncer- 
tainty." The  above  reasoning  is  clearly  as 
applicable  to  the  holder  of  a  delinquency 
certificate  as  to  assessors  and  county  audit- 
ors. If  the  duty  to  determine  in  all  cases 
who  Is  the  real  owner  rests  upon  individual 
certificate  holders,  then  In  the  event  ot  fore- 
closure by  a  county  the  oflloers  must  deter- 
mine the  real  ownership  of  the  long  lists  of 
property  usually  included  In  such  cases. 
Such  a  requirement  would  be  Impracticable, 
and,  as  said  by  the  Minnesota  court  above 
quoted,  "would  subvert  the  whole  policy  of 
our  tax  law."  This  summons  contained  a 
proper  description  of  the  land  and  the  name 
of  the  person  shown  by  the  tax  records  to  be 
the  owner.  Commenting  upon  what  the  no- 
tice in  such  proceedings  shall  contain,  the 
opinion  in  McQuade  v.  Jaffray,  supra,  fur- 
ther observes:  "It  is  elementary  that  no  ref- 
erence to  the  name  of  the  owner  is  necessa- 
ry in  proceedings  in  rem.  It  is,  however,  a 
common  practice  in  such  proceedings  to  give 
the  name  of  the  owner,  if  known,  'for  frank- 
ness' sake,*  to  increase  the  chances  of  bis  at- 
tention being  called  to  the  notice.  The  pro- 
visions of  our  statute  on  the  subject  are  but 
declaratory  of  this  established  practice,  and 
are  to  be  construed  as  merely  directory.  The 
essential  thing  In  such  proceedings  is  the 
description  of  the  res  (the  land),  and  this  is 
complete  without  the  name  of  the  owner. 
We  think  It  has  been  the  uniform  under- 
standing, ever  since  our  present  statute  was 
adopted,  that  no  error  or  omission  in  stating 
the  name  of  the  owner  affected  the  Jurisdic- 
tion of  the  court  over  the  land." 

The  principle  decided  In  the  above  case 
seems  to  be  directly  In  point  here  against 
appellants'  contention.  In  Leigh  v.  Green. 
24  Sup.  Ct.  390,  48  L.  Ed.  623,  a  recent  deci- 
sion of  the  Supreme  Court  of  the  United 
States,  the  subject  of  due  process  of  law  un- 
der the  tax  procedure  of  the  state  of  Nebras- 
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ka  Is  fully  dlscnssed.  The  notice  in  that  case, 
as  in  the  one  at  bar,  was  directed  to  all  per- 
sons Interested  in  the  property.  The  federal 
question  presented  was,  did  the  failure  of 
the  Nebraska  statute  to  make  provision  for 
service  of  notice  of  the  pendency  of  the  pro- 
ceedings upon  a  lienholder  amount  to  a  dep- 
rivation of  property  without  due  process  of 
law  within  the  protection  of  the  fourteenth 
amendment?  It  was  held  that  it  was  not 
such  deprivation,  and  that  the  notice  given 
by  publication  to  all  persons  interested  in 
tbe  property  was  sufficient  process,  inasmuch 
as  tbe  proceeding  was  In  rem,  and  was  in 
aid  of  the  collection  of  public  taxes.  Follow- 
ing an  extended  discussion  of  authorities,  the 
opinion  concludes  as  follows:  "The  princi- 
ples applicable  which  may  be  deduced  from 
the  authorities  we  think  lead  to  this  result : 
Where  tbe  state  seeks  directly  or  by  author- 
ization to  others  to  sell  land  for  taxes  upon 
proceedings  to  enforce  a  lien  for  the  payment 
thereof,  it  may  proceed  directly  against  the 
land  within  the  Jurisdiction  of  the  court; 
and  a  notice  which  permits  all  interested, 
wbo  are  'so  minded,'  to  ascertain  that  it  is 
to  be  subjected  to  sale  to  answer  for  taxes, 
and  to  appear  and  be  beard,  whether  to  be 
fonnd  within  the  jurisdiction  or  not.  Is  due 
process  of  law  within  the  fourteenth  amend- 
ment to  the  Constitution.  In  the  case  under 
consideration  the  notice  was  sufficiently  clear 
as  to  the  lands  to  be  sold.  The  lienholders 
investigating  tbe  title  could  readily  have  seen 
in  tbe  public  records  that  the  taxes  were  un- 
paid, and  a  lien  outstanding,  which,  after 
two  years,  might  be  foreclosed,  and  the  lands 
Mid,  and.  by  the  laws  of  the  state,  an  inde- 
feasible title  given  to  the  purchaser.  Such 
Uenbolder  bad  the  right  for  two  years  to  re- 
deem, or,  had  he  appeared  In  the  foreclosure 
case,  to  set  up  his  rights  in  the  land.  These 
proceedings  arise  In  aid  of  the  right  and 
power  of  the  state  to  collect  the  public  reye- 
nae,  and  did  not.  In  our  opinion,  abridge  the 
right  of  tbe  lienholder  to  the  protection  guar- 
antied by  the  Ckinstltutlon  against  the  taking 
of  property  without  due  process  of  law."  If, 
as  held  In  tbe  above  case,  a  Uenbolder  Is 
chargeable  with  knowledge  that  taxes  are 
unpaid,  by  so  much  more  should  an  owner 
be  so  ctiargeable.  The  primary  duty  rests 
upon  lilm  to  see  that  the  taxes  are  paid  If 
he  would  prevent  bis  land  from  being  sold 
therefor.  He  is  chargeable  with  knowledge 
of  every  step  in  the  tax  procedure.  Including 
tbe  listing  by  the  assessor,  the  sitting  of  the 
board  of  equalization  to  hear  complaints,  the 
completion  of  tbe  rolls,  their  delivery  to  the 
treasurer,  and  the  Issuance  of  tbe  certificate 
of  delinquency.  He  must  also  know  that, 
after  the  lapse  of  the  statutory  period,  the 
right  of  redemption  will  be  foreclosed.  With 
such  knowledge,  and  after  his  neglect  to  pay 
tbe  taxes  within  the  long  period  which  the 
state  has  graciously  given  him,  he  cannot 
complain  when  be  is  given  the  same  notice 
of  foreclosure  proceedings  which  may  be  gir- 


en  to  others  Interested  In  the  property.  With- 
in the  authority  of  our  statutes  already  cited 
and  discussed,  together  with  tbe  liberal  cur- 
ative provisions  of  section  18,  c  141,  p.  299, 
Sess.  Laws  1899,  and  subdlvisian  6,  §  1767, 
1  Ballinger's  Ann.  Codes  &  St.,  the  notice  Is- 
sued In  this  case  was  sufficient,  and  the 
above-cited  decision  of  the  federal  Supreme 
Court  Is  authority  that  a  Judgment  founded 
upon  such  notice  does  not  amount  to  a  taking 
of  property  without  due  process  of  law. 

The  petition  further  alleges  that  the  stmi- 
mons  was  insufficient  to  confer  Jurisdiction, 
for  tbe  reason  that  It  did  not  set  out  therein 
the  date  of  tbe  first  publication,  and  was 
therefore  too  Indefinite  to  Inform  the  defend- 
ants therein  named,  or  the  appellants,  when 
they  were  required  to  appear  and  defend  tbe 
action.  Respondent  argues  that  a  tax  fore- 
closure Is  a  special  proceeding,  governed  by 
the  special  revenue  statutes  only,  and  that, 
inasmuch  as  those  statutes  do  not  specifically 
require  tliat  the  date  of  the  first  publication 
of  tbe  summons  shall  be  stated.  It  is  there- 
fore uimecessary.  Subdivision  2  of  section 
1,  c  178,  pp.  383,  S84,  Sess.  Laws  1901,  re- 
lates to  the  special  tax  procedure,  and  de- 
clares that  service  by  publication  of  summons 
may  be  bad.  There  is  no  requirement  In 
such  summons  different  from  those  descrll>ed 
by  tbe  general  statute.  We  therefore  think 
the  law  of  1901  requires  a  reference  to  the 
general  statute  for  a  description  of  what  the 
summons  shall  contain.  That  statute,  as 
found  In  section  4878,  2  Ballinger's  Ann. 
Codes  &  St,  requires  that  the  date  of  the 
first  publication  shall  be  named.  It  follows 
that  a  tax  foreclosure  publication  summons 
shall  state  such  date.  Such,  in  effect,  was 
said  by  this  court  in  Thompson  v.  Bobbins, 
32  Wash.  149,  72  Pac.  1043,  and  afterwards 
approved  in  Smith  v.  White,  32  Wash.  4Xi, 
73  Pac.  480.  If  it  be  true,  therefore,  that  the 
summons  in  question  did  not  disclose  the 
date  of  Its  first  publication,  it  was  insuffi- 
cient to  confer  Jurisdiction.  Immediately 
following  tbe  attorney's  signature  to  the  sum- 
mons Is  the  following :  "Date  of  First  Pub- 
lication, October  9th,  1902."  Appellants  con- 
tend that  the  above  words,  not  being  in  the 
body  of  the  summons,  are  not  contained  there- 
in within  tbe  meaning  of  tbe  statute.  They 
also  argue  that,  since  the  words  follow  the 
signature  of  counsel,  it  does  not  appear  that 
they  were  anthorlzeil  by  tbe  plaintiff  In  tbe 
case ;  that  they  may  have  been  placed  there 
by  tbe  printer,  or  by  some  one  else  not  rep- 
resenting the  plaintiff,  and  by  whose  acts 
the  plaintiff  was  not  bound.  The  words  were, 
however,  in  a  conspicuous  place,  and  where 
they  must  have  been  seen  If  the  summons 
was  read.  It  was  the  duty  of  the  defend- 
ants in  the  action  to  presume  that  the  correct 
date  was  stated,  and  to  act  accordingly.  If 
it  afterwards  developed  that  the  date  was 
Incorrect,  the  diligence  of  the  defendants 
would  have  saved  them  from  any  prejudi- 
cial consequences.    The  fact  that  the  words 
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followed  the  signature  of  counsel,  we  think, 
la  Immaterial.  They  conveyed  as  much  In- 
formation as  if  they  had  preceded  the  signa- 
ture, and  their  location  is  analogous  to  that 
of  the  post-offlce  address  of  counsel  which 
usually  follows  the  signature  upon  the  sum- 
mons. In  Wagnitz  v.  Hitter,  31  Wash.  343,  71 
Pae.  1035,  It  was  held  that  section  4871, 2  Bal- 
llnger's  Ann.  Codes  &  St,  which  contemplates 
that  the  post-office  address  of  the  attorney 
shall  be  contained  in  the  summons,  was  suffi- 
ciently complied  with  when  such  address  fol- 
lowed the  signature.  It  is  true  that  section 
4872  sets  forth  a  form  of  summons  which 
places  the  post-offlce  address  after  the  signa- 
ture, but  the  section  descriptive  of  the  sum- 
mons contemplates  that  the  statement  as  to 
the  post-ofHce  address  shall  be  a  part  of  the 
summons  Itself.  The  form  section  Is  a  mere 
legislative  construction  of  the  meaning  of 
the  prior  one  to  the  effect  that  when  the 
address  follows  the  signature  it  is  sufficiently 
a  part  of  the  summons,  and  the  case  cited 
Is  a  judicial  approval  of  that  construction. 
We  think  the  essence  of  that  construction  is 
applicable  to  the  subject-matter  here.  The 
recital  stating  the  date  of  the  first  publica- 
tion was  attached  immediately  at  the  con- 
clusion of  the  summons.  One  could  not,  with 
ordinary  care,  have  read  the  entire  summons 
without  seeing  this  recital,  and  we  think  it 
should  be  held  to  have  been  a  part  of  the 
summons.  Nothing  short  of  a  substantial  de- 
parture from  the  statutory  requirements  for 
a  summons  should  be  held  to  be  fatal  to  a 
proceeding  under  it,  and,  unless  it  Is  clear 
that  a  defendant  has  been  prejudiced,  the 
variation  in  form  Is  not  such  substantial  de- 
parture. Shinn  T.  Cummins,  65  Cal.  97,  3 
Pac.  133.  To  the  same  effect  is  Ralph  y. 
Lomer,  3  Wash.  St  401.  28  Pac.  700.  We 
are  unable  to  see  that  the  defendants  in  the 
action  were  prejudiced  by  the  form  of  this 
summons.  We  therefore  conclude  that  In 
both  particulars  discussed  by  appellants  the 
summons  was  sufficient  to  confer  jurisdiction. 
Appellants  further  urge  that,  even  if  the 
court  acquired  jurisdiction,  they  are,  In  any 
event,  entitled  to  have  the  judgment  vacated 
under  the  provisions  of  section  4880,  2  Bal- 
llnger's  Ann.  Codes  8c  St,  inasmuch  as  their 
application  was  made  within  one  year  from 
the  rendition  of  the  judgment,  accompanied 
with  a  tender  of  the  taxes  and  Interest  That 
section,  however,  provides  that  for  "sufficient 
cause  shown"  one  shall  be  entitled  to  such 
relief.  In  Whitney  v.  Knowlton,  74  Pac.  469, 
which  Involved  a  tax  foreclosure,  we  held 
that  one  Is  not  entitled  as  a  mere  matter  of 
right  to  the  vacation  of  the  judgment,  and 
that,  in  the  absence  of  a  showing  of  sufficient 
cause,  the  petition  will  not  be  granted.  There 
is  no  such  showing  here.  The  petition  does 
not  allege  that  the  taxes  had  been  paid,  or 
that  by  mistake,  fraud,  or  other  sufficient 
cause  appellants  have  been  misled  to  their 
prejudice.  The  petition  presents  a  case  of 
mere  neglect  to  pay  the  taxes,  which  In  not 


a  showing  of  sufficient  cause.  Respondent 
contends  that  under  the  provisions  of  sub- 
division 6,  f  1767,  1  Balllnger's  Ann.  Codes 
&  St,  the  appellants  are  In  any  event  estop- 
ped to  raise  objections  to  the  judgment  It 
Is  urged  that  said  section  Is  a  special  provl- 
tlon  of  the  revenue  law^.  and  that  tax  fore- 
closure judgments  are  thereby  excepted  from 
the  general  provisions  of  section  4880.  supra, 
relating  to  ordinary  judgments.  It  is  not 
necessary  that  we  shall  decide  that  question 
now,  inasmuch  as  sufficient  cause  has  not 
been  shown  in  this  case  even  under  the 
terms  of  section  4880.  When  a  case  arises 
where  meritorious  cause  Is  made  to  appear, 
it  will  then  be  our  duty  to  ascertain  if  there 
Is  any  conflict  between  the  statutory  provi- 
sions, and  to  construe  them  if  such  cout^ii-t 
is  found  to  exist 
The  judgment  Is  affirmed. 

FULLERTON,     C.     J.,     and     DUNBAR, 
MOUNT,  and  ANDERS,  JJ.,  concur. 


TISCHNER  v.  RUTLEDGB  et  aL 

(Supreme  Court  of  Washington.     June   30, 
1904.) 

LANDLORD  AND  TENANT— LEASES — CONSTBUC- 
TION— JUniCIAL  NOTICB— NOTICE  OF  APFEAI. 
— ACCBPTANCE  OF  SEBVICE — BIONATUBE  OF  DS- 
FENDANT— APPELLATE    C0UBT8. 

1.  Judicial  notice  will  be  taken  of  the  signa- 
ture of  the  defendant  attached  to  an  acceptance 
of  service  of  notice  of  appeal,  without  proof  of 
the  genuineness  thereof. 

2.  An  appellate  court  will  notice  judicially 
whatever  the  court  of  original  jurisdiction  was 
bound  to  judicially  notice. 

3.  Where  a  lease  provided  a  rental  of  $33.33 
per  month,  payable  monthly  for  a  term  ter- 
minating on  April  8,  1901,  with  the  privilege 
of  renewal  at  the  same  rate  and  terms  each  year 
thereafter  from  year  to  year,"  such  lease  did 
not  entitle  the  lessee  to  a  perpetual  right  of  re- 
newal, but  constituted  a  letting  from  month  to 
month  after  the  expiration  of  tite  term  specified. 

Appeal  from  Superior  Court,  Lincoln  Coun- 
ty;  C.  H.  Neal,  Judge. 

Action  by  Robert  Tlschner  against  WiUlam 
Rutledge  and  others^  From  a  judgment  in 
favor  of  plaintiff,  defendants  other  than  H. 
U.  Anderson  appeal.     Affirmed. 

Thayer  &  Belt,  for  appellants.  Martin  & 
Grant,  for  respondent 

PER  CURIAM.  This  Is  an  action  of  un- 
lawful detainer.  The  facts  are  not  In  dis- 
pute, and  are  substantially  these:  On  April 
9,  1000,  the  respondent  being  the  owner  of 
a  store  building  and  the  lands  on  which  the 
same  was  situate  in  the  city  of  Davenport,  in 
this  state,  leased  the  same  to  the  defendant 
Anderson  at  a  rental  of  133.33  per  month, 
payable  monthly,  for  a  term  terminating  on 
the  8th  day  of  April,  1901,  "with  the  privi- 
lege at  the  same  rate  and  terms  each  year 
thereafter  from  year  to  year."  Anderson  held 
under  the  lease  until  September  30,   19U2, 
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vben  be  transferred  bis  iuterests  lo  the 
premises  to  the  appellant  William  Rutledge, 
vbo  In  turn  sublet  a  portion  thereof  to  the 
appelUnt  G.  K.  Birge.  On  February  23, 1903, 
tlie  respondent  caused  notice  to  be  served  on 
the  appellants  and  the  defendant  Anderson, 
notifying  tbem  tbat  tbe  lease  would  be  ter- 
minated on  April  8,  1903,  and  tbat  they 
were  required  to  quit  tbe  possession  of  tbe 
premises  and  surrender  tbe  same  to  tbe  re- 
spondent on  tbat  day.  In  tbe  montb  follow- 
ing tbe  appellant  William  Rutledge  notified 
the  respondent  tbat  be  elected  to  continue 
to  bold  possession  of  tbe  premises  under  tbe 
clause  of  tbe  lease  above  quoted,  and  tbat 
be  would  refuse  to  surrender  possession  on 
the  date  named  by  tbe  respondent  Demand 
for  possession  was  again  made  on  April  8tb, 
wblcb  being  refused  tbls  action  was  brought 
under  tbe  statutes  of  forcible  entry  and  de- 
tainer to  recover  such  possession.  Tbe  case 
was  tried  before  tbe  court  without  a  jury, 
and  resulted  bi  findings  of  fact  substantially 
as  above  outlined,  from  which  tbe  trial  court 
concluded  as  a  matter  of  law  tbat  tbe  re- 
spondent was  entitled  to  recover,  and  enter- 
ed a  Judgment  accordingly. 

Tbls  appeal  is  taken  by  Kutledge  and 
Birge,  tbe  defendant  Anderson  not  Joining 
therein.  Anderson  appeared  separately  and 
by  separate  counsel  in  tbe  court  below,  and 
tbe  respondent  moves  to  dismiss  tbe  appeal, 
because,  as  be  contends,  the  notice  of  appeal 
was  not  served  on  Anderson  as  required  by 
statute.  Tbe  record  shows  an  acceptance 
of  service  of  tbe  notice  over  tbe  signature 
of  Anderson,  but  unaccompanied  by  any 
proofs  of  its  genuineness.  It  is  said  tbat  this 
is  insufficient,  because  tbe  court  will  not  take 
Judicial  notice  of  tbe  signatures  of  persons 
otber  tban  public  officers  or  officers  of  tbe 
court,  and  tbat  tbe  signature  of  persons  otber 
than  such  officers  must  be  accompanied  by 
proofs  of  their  genuineness.  It  is  undoubt- 
edly true  tbat  a  court  will  not  notice  Judi- 
cially tbe  signature  of  a  defendant  unaccom- 
panied by  proofs  of  its  genuineness,  when  it 
is  sought  to  show  thereby  the  service  of  an 
original  process  by  wliicb  the  defendant  is 
brought  into  court  (Downs  v.  Board  of  Di- 
rectors, 4  Wash.  309,  30  Pac.  147);  but  this  Is 
as  far  as  tbe  rule  extends.  After  a  party 
bas  once  appeared  in  an  action,  be  may  be 
served  with  all  notices  and  motions  per- 
taining to  tbat  proceeding,  and  his  signature 
to  an  acceptance  of  service  thereof  is  en- 
titled to  recognition  by  tbe  court  without  otb- 
er proof  of  its  genuineness  tban  tbe  court  re- 
quires of  any  fact  it  knows  Judicially.  If 
this  were  not  so,  a  party  would  be  without 
power  to  conduct  his  own  case.  The  taking 
of  an  appeal  is  not  tbe  commencement  of  a 
new  action,  nor  is  a  notice  of  appeal  in  any 
sense  an  original  process  by  which  parties 
are  brought  into  court  Philadelphia  Mtge. 
&  Trust  Co.  V.  Palmer,  32  Wash.  455,  73  Pac. 
501,  and  cases  cited.  This  being  so,  it  must 
necessarily  follow  that  tbe  signature  of  a 


party  to  tbe  notice  of  appeal  must  receive 
tbe  same  consideration  it  would  receive  If 
to  any  otber  notice  or  paper  served  in  tbe 
cause,  not  an  original  process.  In  otber 
words,  it  must  be  noticed  Judicially.  It  is 
suggested,  however,  tbat  while  tbe  trial  court 
might  notice  Judicially  tbe  signature  of  a 
party  who  bas  appeared  before  it,  tbe  rule 
is  difllerent  in  tbe  appellate  court.  But  we 
think  not  Tbe  rule  is  tbat  an  appellate 
court  will  notice  Judicially  whatever  tbe  court 
of  original  Jurisdiction  is  bound  to  notice 
Judicially;  and  hence,  as  the  superior  court 
before  whom  this  case  was  pending  was 
bound  to  take  notice  of  the  signature  of  An- 
derson when  signed  to  papers  in  tbe  cause 
before  it,  so  must  this  court  take  notice  of 
it  in  tbe  same  cause.  The  motion  to  dismiss 
is  denied. 

On  the  merits  of  the  controversy  tbe  appel- 
lants contend  tbat  tbe  lease  confers  upon  tbe 
lessee  and  bis  assigns  tbe  right  of  perpetual 
renewal,  wtiile  tbe  respondent  argues,  first, 
that  tbe  writing  does  not  bear  that  construc- 
tion, and  second,  that,  if  it  does,  then  it  is 
void,  because  it  creates  a  perpetuity.  Wheth- 
er or  not  a  lease  providing  for  perpetual  re- 
newals is  vaUd  is  a  question  upon  which  tbe 
authorities  are  not  agreed,  though  perhaps 
tbe  weight  is  with  the  holding  that  such 
leases  are  valid.  On  principle,  it  would  seem 
that,  where  a  person  bas  the  rlgbt  to  con- 
vey in  fee  absolute  bis  whole  estate,  he  could 
convey  in  tbe  same  manner  a  part  of  it  less 
tban  the  whole.  But  be  this  as  it  may,  the 
authorities  are  uniform  on  the  propositions 
that  the  law  does  not  favor  perpetual  leases 
of  the  character  claimed'  for  this  one,  and 
that  the  intention  to  create  such  a  lease  must 
be  expressed  in  clear  and  unequivocal  lan- 
guage, and  not  be  left  to  mere  Inference. 
Courts  will  also,  whenever  it  is  possible  with- 
out doing  violence  to  the  plain  meaning  of 
words,  so  construe  tbe  language  used  as  to 
avoid  a  perpetuity  by  renewal.  We  think  it 
clearly  appears  from  tbe  Instrument  in  ques- 
tion here,  when  examined  as  a  whole,  tbat 
tbe  parties  did  not  Intend  to  provide  for  per- 
petual renewals.  With  the  exception  of  tbe 
clause  above  quoted,  the  lease  contains  only 
covenants  applicable  to  a  short  fixed  term. 
It  makes  no  provision  for  waste,  for  repairs 
to,  or  for  rebuilding  in  case  of  tbe  destruc- 
tion of  the  buildings  on  the  property  by  flre 
or  accidents  of  any  kind.  It  provides  tbat 
upon  tbe  "expiration  of  the  time  mentioned 
in  tiiis  lease  peaceable  possession  of  said 
premises  shall  be  given  to  said"  lessor  "In  as 
good  condition  as  they  now  are,  the  usual 
wear,  inevitable  accidents,  and  loss  by  fire 
excepted."  It  does  not  employ  the  terms  "in 
perpetuity,"  "forever,"  or  words  or  similar 
import,  such  as  one  would  ext)ect  to  find  in 
instruments  granting  perpetual  rights.  More- 
over, tbe  phrase  used  which  is  thought  to 
create  the  perpetual  right  is  of  Itself  likely 
to  conceal  its  real  meaning.  When  we  speak 
of  a  thing  as  continuing  from  year  to  year,  it 
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Is  only  on  second  thought  that  we  conclude 
it  means  forever.  This  we  do  not  think  is 
the  direct  and  unequivocal  language  neces- 
sary to  create  a  lease  of  the  character  con- 
tended for.  We  are  of  the  opinion,  there- 
fore, that  the  lessee  and  his  assigns  became 
tenants  from  month  to  month  after  the  ex- 
piration of  the  year  mentioned  In  the  lease, 
and  that  their  tenancy  was  terminated  by 
the  notice  to  that  effect  given  by  the  lessor. 
The  judgment  appealed  from  is  affirmed. 


SMITS  v.  IIOGAN. 

(Supreme  Court  of  Washington.      June  30, 
1904.) 

CHAMPERTT— ATTOBNET  AND  CLIENT— CONTIN- 
GENT FEES  —  CONTBACTS  —  STATUTES— HAM- 
Clous  PBOSECUTION  —  UALICE  —  FBOBABLK 
CAUSE— PBOOP. 

1.  The  doctrine  of  champerty,  in  so  far  as  it 
relates  to  the  mode  of  compensation,  between 
attorney  and  client,  was  repealed  by  2  Balling- 
er's  Ann.  Codes  &  St.  {  5105,  declaring  that 
"the  measure  and  mode  of  compeusation  of  at- 
torneys and  counselors  shall  be  left  to  the 
agreement,  express  or  implied,  of  the  parties." 

2.  A  contract  between  attorney  and  client  by 
whicli  the  former  agreed  to  prosecute  a  suit 
for  the  latter  for  malpractice,  and  pay  the  nec- 
essary dixbursements,  in  consideration  of  one- 
third  of  the  amount  recovered,  is  valid. 

3.  Where  plaintiff  alleged  that  defendant,  an 
attorney,  maliciously  and  without  reasonable 
or  proper  cause  induced  B.  to  prosecute  plain- 
tiff for  malpractice  as  a  physician  and  surgeon 
under  a  contract  for  a  contingent  fee,  the  con- 
tract not  being  illegal  in  itself,  defendant  was 
not  liable,  in  the  absence  of  proof  of  malice 
and  want  of  reasonable  or  probable  cause. 

Appeal  from  Superior  Court,  Chehalis 
County;  Mason  Irwin,  Judge. 

Action  by  Paul  Smits  against  John  C. 
Hogan.  From  a  Judgment  in  favor  of  de- 
fendant, plalntitr  appeals.    Affirmed. 

O.  B.  Bawson  and  J.  C.  Cross,  for  appel- 
lant. W.  H.  Abel  and  John  O.  Hogan,  for 
respondent 

HADLEY,  J.  Appellant  brought  this  suit 
against  respondent  to  recover  alleged  dam- 
ages. The  complaint,  in  substance,  avers 
that  respondent  is  an  attorney  at  law;  that 
he  maliciously  and  without  reasonable  or 
proper  cause  stirred  up  one  Erlckson  (the 
latter  being  insolvent  and  in  indigent  circum- 
stances) to  prosecute  an  action  against  ap- 
pellant for  alleged  malpractice  as  a  physician 
and  surgeon;  that  the  following  written 
agreement  was  executed  between  said  Erick- 
son  and  respondent,  to  wit: 

"It  is  hereby  agreed  by  and  between  John 
0.  Hogan  and  John  Ertckson  as  follows: 
That  the  said  Hogan  is  to  act  as  attorney 
for  said  Erickson  in  the  matter  of  bringing 
suit  against  Paul  Smlts  to  recover  for  negli- 
gent and  unskillful  setting  of  fractured  fin- 
ger,  and   to  prosecute    said    case   to   final 

.  <f  2.  See  Champerty  and  Malateaance,  voL  >,  Cent. 
Vis.  I  26. 


Judgment  in  the  superior  court  of  Cbehalis 
county,  and  pay  the  necessary  court  disburse- 
ments in  prosecuting  said  case. 

"And  for  said  services  the  said  Erickson 
agrees  to  give  him  one-third  of  the  amount 
recovered  in  said  action  as  full  compensation. 
And  neither  of  the  parties  hereto  shall  settle 
said  case  without  the  consent  of  the  other." 

It  is  alleged  that  the  suit  for  malpractice 
was  prosecuted  by  respondent,  as  attorney 
for  said  Erickson,  in  pursuance  of  the  above 
agreement;  that  the  same  resulted  in  a 
Judgment  against  Erickson  for  costs,  and 
that  he  should  take  nothing  by  his  action. 
Appellant  avers  damages  to  himself  for  neces- 
sary attorney's  fees  and  expenses  incurred 
In  the  former  suit,  and  demands  recovery 
from  respondent.  Issue  was  Joined  upon  the 
complaint  A  trial  was  had  before  the  court, 
and  a  verdict  was  returned  for  respondent. 
Appellant  moved  for  a  new  trial,  which  was 
denied.  Judgment  was  entered  in  accord- 
ance with  the  verdict,  and  this  appeal  was 
taken. 

The  alleged  errors  assigned  as  stated,  in 
the  brief,  are  (1)  "in  the  giving  of  certain  in- 
structions"; and  (2)  "in  refusing  to  give  cer- 
tain instructions."  The  second  ground  of 
error,  as  stated  above,  is  waived  in  the 
brief,  the  first  only  being  discussed.  The 
general  and  Indefinite  assignment  as  to  the 
instructions  given  is  of  no  practical  assist- 
ance to  the  court,  and  we  are  compelled  to 
resort  to  the  general  discussion  in  the  brief 
to  discover  what  objections  are  intended  to 
be  urged.  From  the  general  discussion  we 
understand  that  the  instructions  are  criticis- 
ed on  the  theory  that  it  was  error  for  the 
court  to  instruct  that  appellant  must  show 
that  respondent  maliciously  stirred  up  or  in- 
cited the  bringing  of  the  former  suit  We 
think  this  was  not  error,  for  the  reason  that 
the  complaint  alleges  with  much  emphasis 
that  respondent  did  act  maliciously,  and  It 
seems  to  have  been  drawn  upon  the  theory 
that  the  action  Is  one  for  malicious  prosecu- 
tion. We  understand  from  appellant's  argu- 
ment however,  that  he  contends  now  that 
by  reason  of  the  written  agreement  al>ove 
set  forth,  the  action  is  based  upon  a  claim 
of  damages  for  champerty  or  malntcnnnc(>. 
It  is  insisted  that  the  agreement  was  cham- 
pertous,  and  that  appellant  Is  entitle<l  to  re- 
cover, even  though  malice  in  fact  is  not 
shown.  It  is  doubtful  if  the  doctrine  of 
champerty  was  ever  In  force  In  this  state  as 
a  part  of  the  common  law,  under  the  au- 
thority of  decision  by  American  courts.  "Nor 
is  the  contract  void  as  being  contrary  to  the 
policy  of  any  law  of  this  state  In  regard  to 
maintenance.  That  offense  was  created  by 
statute  in  England  in  early  times,  in  order 
to  prevent  great  and  powerful  persons  from 
enlisting  In  behalf  of  one  party  In  a  lawsuit, 
by  which  the  opposite  and  feeble  party  would 
be  oppressed  and  prevented  from  obtaining; 
Justice.  It  has  been  sold  by  English  Judges 
that,    under   the   enlightened   and  imparliat 
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administration  of  Justice  In  later  times,  tite 
object  of  the  law  had  ceased,  and  the  law 
Itself  had  become  nearly  obsolete.    It  has 
been  said  In  America  that  the  law  against 
maintenance  was  peculiar  to  early  English 
aodety,  and  inapplicable  to  American  society, 
and  therefore  that  it  would  not  exist  here 
unless  by  statute  enacted  here.    At  an  early 
day  in  the  history  of  the  state  of  New  York 
a  statute  was  enacted  against  maintenance. 
At  the  revision  of  the  laws  of  that  state  In 
1830,  the  revisers,  in  a  report  to  the  Legisla- 
tore,  say,  'It  is  proposed  to  abolish  the  law 
of  maintenance,  and  to  qualify  that  of  cham- 
perty, by  permittltig  mortgagees  of  lands  In 
dispute  to  raise  money,  under  guards  and  re- 
strictions which  win  prevent  abuse;'  and  the 
mode  adopted  to  'abolish  the  law  of  mainte- 
nance' was  simply  to  omit  enacting  any  stat- 
ute upon  the  subject,  and  repealing  the  old 
statute  by  whch  it  was  created  or  adopted. 
There  was  no  special  repeal  of  this  old  stat- 
ute, but  it  was  included  In  the  general  re- 
pealing act,  nor  was  there  any  law  direct- 
ly abolishing    the   oftense   of    maintenance. 
Under  these  circumstances.  Judge  Paige,  in 
the  case  of  Hoyt  v.  Thompson,  5  N.  Y.  347, 
said:    'Since  the  adoption   of  the  Revised 
Statutes,   maintenance  has  not,  under  our 
laws,   been  recognized  as   an  oftense,  and 
champerty  only  remains  an  offense  in  a  qual- 
ified form.'    Chaucellor  Walworth,  In  the  case 
of  Small  T.  Mott,  22  Wend.  405,  said:   'I  am 
prepared  to  say  that  all  the  absurd  doctrines 
of  maintenance  that  grew  out  of  the  statutes 
which  might  have  been  necessary  in  a  seuil- 
barbarons  age  were  swept  away  by  the  re- 
cent revision  of  the  laws,  and  many  of  them 
bad  been  virtually  abrogated  long  before  that 
time.'    Chaucellor   Sanford,   in  the   case   of 
thallhimer  v.  Brtnclierhofr,  3  Cow.  647  [15 
Am.  Dec.  3081,  said:  'In  many  states  of  this 
Union  these  laws  are  not  in  force,  and  the 
want  of  tbem  is  said  to  be  no  inconvenience.' 
These  remarks  show  that,  in  the  opinion  of 
these  Judges,  in  the  absence  of  a  statute 
creating  it,  the  offense  of  maintenance  does 
not  exist  in  America  as  a  part  of  the  common 
law."    Mathewson  v.  Fitch,  22  Cal.  86,  94, 
95.    In  Courtrlght  v.  Bnmes  (C.  0.)  13  Fed. 
317-320,  the  court  observed:    "The  tendency 
in  the  courts  of  this  country  is  stronger  in 
the  direction  of  relaxing  the  common-law  doc- 
trine concerning  champerty  and  maintenance, 
so  as  to  permit  greater  liberty  of  contracting 
between  attorney  and  client  than  was  for- 
merly allowed,  and  this  for  the  reason  that 
the  peculiar  condition  of  society  which  gave 
rise  to  the  doctrine  has  in  a  great  measure 
imHsed  away.    In  some  of  the  states  the  com- 
mon-law rule  is  altogether  repudiated,  and  it 
is  held  that  no  such  contract  Is  now  Invalid 
unless  it  contravenes  some  existing  statute 
of  the  state."    See,  also,  Sedgwick  v.  Stan- 
ton, 14  N.  T.  280;    Richardson  v.  Rowland, 
40  Conn.  565;    Lytic  v.  State,  17  Ark.  608. 
If,    however,   the   doctrine   of   champerty 
ever  was  in  force  in  this  state,  then,  aa  far 


as  It  relates  to  the  mode  of  compensatloD 
between  attorney  and  client.  It  must  have 
been  repealed  by  our  statute  as  found  in  sec- 
tion 5165,  2  Ballinger's  Ann.  Codes  &  St, 
which  is  as  follows:  "The  measure  and  mode 
of  compensation  of  attorneys  and  counselors 
shall  be  left  to  the  agreement,  express  or  im- 
plied, of  the  parties.  •  *  •"  There  is 
nothing  in  the  above  statute  which  prevents 
the  making  of  the  contract  set  out  above, 
but  the  parties  were  left  to  make  such  con- 
tract as  to  the  compensation  of  the  attorney, 
if  they  saw  fit  to  do  so.  In  Utah  it  has  been 
held  that  a  statute  of  practically  the  same 
words  as  our  own  quoted  above  has  modified 
the  common-law  rule  as  to  champertous  con- 
tracts so  as  to  leave  client"  and  attorney  free 
to  contract  as  they  choose  with  reference  to 
the  attorney's  compensation.  Croco  v.  O.  S. 
L.  R.  Co.,  18  Utah,  311,  64  Pac.  985,  44  L.  R. 
A.  285.  The  same  has  been  held  in  Michigan. 
Wildey  v.  Crane,  30  N.  W.  327. 

Under  either  view  of  the  case  at  bar,  there- 
fore, the  contract  mentioned  was  not  an  ille- 
gal one,  for,  if  the  rule  as  to  champerty  ever 
prevailed  here,  it  has  been  modified  by  our 
statute.  If  it  should  be  said  that  the  stat- 
ute of  1903  (page  68,  c.  56,  Sess.  Laws  of  that 
year)  upon  the  subject  of  barratry  bears 
upon  the  subject-matter  of  this  contract,  it  is 
sufficient  to  say  that  said  statiite  was  not  In 
force  when  the  contract  was  made.  The  con- 
tract not  being  Illegal  in  Itself,  it  was  proper 
for  the  court,  under  the  issues,  to  Instruct 
the  Jury  that  appellant  should  show  malice 
and  want  of  reasonable  or  probable  cause  be- 
fore he  could  recover,  for  the  reason  that, 
with  the  illegality  of  the  contract  eliminated, 
the  only  remaining  issue  was  that  of  ma- 
licious prosecution. 

Respondent  Insists  that,  even  if  this  con- 
tract came  within  the  rule  as  to  champerty, 
still  appellant  could  not  recover  of  respond- 
ent, and  counsel  assert  in  respondent's  brief 
that  they  have  been  unable  to  find  in  the- 
whole  range  of  American  cases  a  single  case 
where  an  attorney  has  been  held  to  respond 
in  damages  to  the  opposite  party  becaxise  of 
having  made  a  champertous  agreement  with 
his  client.  It  is  true,  appellant  has  not  cited 
such  cases,  but  that  question  we  do  not  now 
decide,  for  the  reason,  as  we  have  seen,  that 
no  champertous  contract  is  Involved. 

The  Judgment  is  affirmed. 

FULLERTON,  C.  J.,  and  ANDERS, 
MOUNT,  and  DUNBAR,  JJ.,  concur. 


DECHBNBACII  v.  RIMA. 
(Supreme  Court  of  Oregon.    .Tuly  5,  1904.) 

APPEAI/— EXTENT   OP   BIGHT  —  QUESTIONS   PBE- 

SE.NTED — FORCIBLE    ENTRY— APPEAL 

FROM   justice's   JUDGMENT. 

1.  B.  &  C.  Comp.  S  .'548,  provides  tliat  any 
party    to   a   judgment   or   decree    may   appeal 

5  1.  See  Forcible  Bntry  and  Detainer,  vol.  23,  Cent. 
Dig.  i  l«lk 
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theretrom,  and  there  to  no  «zoeptioii  against  an 
appeal  from  a  judgment  rendered  la  a  forcible 
entry  and  detainer  action. 

2.  The  question  of  plaintifr*  right  to  appeal 
to  tlie  circuit  court  from  a  jostice'a  judgment 
in  a  forcible  entry  and  detainer  action  does  not 
arise  on  an  appeal  by  plaintiff  to  the  Supreme 
Court  from  a  judgment  of  the  circuit  court, 
rendered  on  an  appeal  by  defendant  from  a 
judgment  of  a  justice  in  forcible  entry  for 
plaintiff. 

8.  The  question  of  plaintiff's  right  to  appeal 
to  the  circuit  court  from  a  justice's  judgment 
In  forcible  entry  and  detainer  proceedings  is 
one  for  the  circuit  court  to  pass  upon  In  the 
first  instance,  so  that  an  appeal  from  its  de- 
cision to  the  Supreme  Court  does  not  present  a 
Siiestion  for  a  dismissal  of  the  appeal  to  the 
upreme  Court. 

Action  by  J.  Decbenbacb  against  D.  O. 
Rlma.  From  a  Judgment  for  defendant, 
plaintiff  appeals.  On  motion  to  dlamlaa.  De- 
nied. 

J.  N.  Teal,  for  appellant  Edw.  Bfenden- 
hall,  for  respondent 

PE:B  curiam.  This  case  originated  In 
the  justice's  court,  being  an  action  for  for- 
cible entry  and  detainer.  The  plaintiff  re- 
covered judgment  In  that  court  and  the  de- 
fendant appealed  to  the  circuit  court  wherein 
be  was  successful.  Tbe  plaintiff  has  now 
appealed  to  this  court,  which  appeal  the  de- 
fendant moves  to  dismiss  on  the  ground  that 
the  philntiff  is  without  right  of  appeal. 

There  appears  to  be  no  limitation  to  tbe 
right  of  appeal  from  the  circuit  to  tbe  Su- 
preme Court  (B.  &  C.  Comp.  |  548),  and  there 
is  certainly  no  exception  agulust  an  njipeal 
from  a  judgment  rendered  In  a  forcible  t-ii- 
try  and  detainer  action.  If  It  be  adniitteil, 
as  defendant's  counsel  argues,  tluit  iitniiitiff 
has  no  appeal  in  such  an  action  from  tbe 
Justice's  to  the  circuit  court,  a  matter  which 
we  do  nut  now  decide.  It  cannot  help  the 
defendant  here,  as  be  liiinRplf  took  the  case 
to  the  circuit  court  on  his  own  appeal,  and 
the  question  whether  the  piaintlff  has  an 
appeal  from  the  Justice's  court  has  not 
arisen  and  could  not  have  arisen  from  the 
very  nature  of  the  record,  and  is  therefore 
not  here  for  our  delermliintion.  If  tbe  <|ues- 
tlon  had  arisen.  It  would  have  been  a  matter 
for  the  circuit  court  to  puss  upon  first,  und 
we  should  have  had  It  for  review,  so  tliiit  in 
liny  event  It  would  not  have  presented  a 
question  for  dismissal  of  the  appeal  to  this 
court.  Mendenhall's  Will,  43  Or.  U2,  72 
Pac.  318.  73  Pac.  1033. 

Motion  denied. 


(46  Or.  131) 

EGAN  r.   NORTH   AMERICA M   SAVINGS, 
LOAN  &  BUILDING  CO.  et  al. 

(Supreme  Court  of  Oregon.    July  S,  1901.) 

COflTS  —  STATEMENT    OF    0TSr'7RSEMENT9  —  MO- 
IlO.f   TO   STRIKE— STATUTE — C0N8TBUCTION. 

1.  B.  &  C.  Comp.  i  fi(S8.  as  amended  br  Laws 
inOS,  p.  209,  provides  that:  "No  disburse- 
oients  shall  be  allowed  to  any  party,  unless  ha 
shall  serve  on  such  adverse  party  or  parties  an 
are  entitled  to  notice  by  law,  or  rule  of  the 


coart  and  file .  with  the  clerk  ot  soch  court 
within  five  days  after  the  rendition  of  the  jndg- 
ment  or  decree,  a  statement  with  proof  of  serv- 
ice thereof,  if  notice  to  the  adverse  party  is 
required,  endorsed  thereon  or  attached.  •  •  • 
Such  statement  of  disbursements  may  be  filed 
with  the  clerk  at  any  time  after  said  five  days, 
but  not  later  than  the  first  day  of  the  next 
regular  term  of  the  court  occurring  after  the 
expiration  of  said  five  days;  but  in  such  case, 
such  statement  must  be  served  on  the  adverse 
party  or  parties  whether  he  or  they  shall  have 
appeared  or  not"  Held,  that  a  statement  of 
disbursements,  if  Bled  with  the  clerk  within 
five  days  after  the  rendition  of  judgment  or  de- 
cree, was  not  required  to  be  served  on  the  ad- 
verse party,  but  if  not  filed  within  five  days  it 
must  be  so  served,  whether  or  not  the  adversary 
had  appeared. 

Motion  to  strike  out  tbe  respondent's  state- 
ment of  disbursementa.    Motion  denied. 

See  76  Pa?.  774. 

H.  O.  Piatt,  tor  appellant  M.  Q.  Manly, 
tor  respondent 

PER  CURIAM.  The  respondent  who  was 
successful  In  this  court  (Egan  t.  North  Amer- 
ican Savings,  Loan  &  Building  Co.,  76  Pac 
774),  filed  her  statement  of  disbursements  on 
May  21st,  tbe  decree  having  been  rendered 
May  ICtb,  and  the  appellants  now  move  to 
strike  It  out  becanae  it  was  not  served  upon 
tbcm. 

The  qnestlon  Involved  depends  npon  a 
construction  of  section  508,  B.  &  C.  Comp., 
as  amended  by  tbe  Legislative  Assembly  in 
ia03.  Laws  1903.  p.  209.  It  now  reads:  "No 
disbursements  shall  be  allowed  to  any  party, 
unless  he  shall  serve  on  such  adverse  party 
or  parties  as  are  entitled  to  notice  by  law,  or 
rule  of  the  court  and  file  with  the  clerk  of 
such  court  within  five  days  after  the  rendi- 
tion of  tbe  Judgment  or  decree,  a  statement 
with  proof  of  service  thereof.  If  notice  to 
the  adverse  party  is  required,  endorsed  there- 
on or  attached.  •  *  •  Such  statement  of 
disbursements  may  be  filed  with  tbe  clerk 
at  any  time  after  said  five  days,  but  not 
Inter  than  the  first  day  of  tbe  next  regular 
term  of  court  occurring  after  the  expiration 
of  said  five  days;  but  in  such  case,  sncb 
statement  must  be  served  on  the  adverse 
party  or  parties  whether  be  or  they  shall 
have  appeared  or  not"  It  is  not  entirely  ap- 
liarent  what  was  Intended  by  this  statute, 
but  from  a  survey  of  it  in  its  entirety  it 
seems  to  us  that  it  is  susceptible  of  no  otbw 
construction  than  that  service  of  the  state- 
ment Is  not  required  to  be  made  upon  tbe 
adverse  or  any  party  if  filed  within  five  days 
after  the  rendition  of  tbe  Judgment  or  de- 
cree. It  shall  be  served  upon  such  adverse 
party  or  parties  as  are  entitled  to  notice  by 
law  or  rule  of  the  court.  There  Is  no  law, 
so  far  as  we  are  advised,  or  rule  of  this  court 
entitling  any  adverse  party  to  notice  of  a  pro- 
ceeding of  this  nature.  Tbe  term  "notice" 
is  employed  merely  In  tbe  abstract  and 
what  notice  Is  Intended,  whether  of  a  mo- 
tion or  of  appeal  or  otherwise,  la  not  speci- 
fied. Tbe  last  clause  of  tbe  above  excerpt 
would  seem  to  suggest  that  tbe  statute  baa 
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reference  to  a  notice  of  appeal,  as  only  such 
party  or  parties  as  have  appeared  In  the 
action  or  suit  are  entitled  to  such  notice,  and 
that  the  statement  should  be  served  upon 
such  as  have  appeared.  But  the  statute  does 
not  say  so,  and  'we  are  not  permitted  to  read 
into  it  anything  of  the  kind  for  the  purpose 
of  construction.  The  statute  has  used  the 
term  in  a  general  sense,  and  If  there  was  a 
law  or  rule  of  the  court  requiring  notice  of 
all  papers  filed,  or  other  proceedings,  to  be 
served  upon  certain  adverse  parties,  then  a 
notice  of  filing  such  a  paper  as  a  statement 
of  disbursements  would  be  Included,  but,  as 
it  concerns  this  court,  there  is  no  such  law 
or  rule.  So  we  conclude,  as  alwve  suggest- 
ed, that  a  statement  of  disbursements,  if 
filed  with  the  clerk  of  this  court  vrlthln  five 
days  after  the  rendition  of  Judgment  or  de- 
cree, is  not  required  to  be  served  upon  any 
adverse  party.  If  not  filed  within  five  days, 
the  statute  requires  its  service  upon  the  ad- 
verse party,  whether  he  has  appeared  or  not. 
The  cases  of  McFarlane  v.  McFarlane,  43  Or. 
477,  73  Pac.  203,  75  Pac.  139,  and  Anderson 
v.  Adams  (Or.)  76  Pac.  16,  are  not  in  conflict 
with  this  holding.  The  former  decides  that 
a  statement  of  disbursements  filed  after  the 
first  day  of  the  succeeding  term  of  this  court 
occurring  more  than  five  days  after  the  ren- 
dition of  the  Judgment  or  decree  could  not 
be  allowed,  and  the  latter  case  simply  holds 
that  a  statement  of  costs  filed  after  five  days, 
withont  service  upon  the  adverse  party,  will 
be  stricken  from  the  record. 

The  motion  to  strike  out  the  statement 
here  will  therefore  be  denied,  and  it  Is  so 
ordered. 


SHERIDAN  et  al.  v.  EMPIRE  CITY. 
(Supreme  Court  of  Oregon.    July  5,  1904.) 

UECniENT— ADVKBSE  POSSESSION— BVIDENCK— 
8UKFICIENCT  —  MUNICIPAL  COBPORATIOM  — 
PLAT— RATIFICATION— OBDIHANCE— EFFECT. 

1.  In  a  suit  against  a  city  to  recover  posses- 
sion  of  real  estate  which  was  claimed  by  the 
rtty  as  part  of  its  streets,  evidence  examined, 
DDd  held  BUfflcient  to  show  that  plaintiffs'  title 
had  been  extinguished  by  adverse  user  by  the 
Hty  and  public  as  public  streets  for  more  than 
10  years. 

2.  In  a  suit  against  a  city  to  recover  posses- 
sion of  real  estate  which  was  claimed  by  the 
city  as  part  of  Its  streets,  the  mere  payment, 
without  objection  or  protest,  of  taxes  and  as- 
aessments  levied  by  the  city  thereon,  is  no  proof 
of  an  adoption  or  ratification  of  the  plat  of 
the  city  with  reference  to  which  the  levies  and 
assessments  were  made. 

3.  In  a  suit  against  a  city  to  recover  posses- 
sioD  of  land  claimed  by  the  city  as  part  of 
its  streets,  the  common  council  of  the  city 
in  re-establLshing  its  base  line  by  ordinance, 
from  which  to  determine  the  correct  location 
of  streets,  lots,  and  blocks  in  the  city  and  its 
additions,  showing  the  land  in  controversy  to  be 
within  the  streets  of  the  city  according  to  the 
I>lat  thereof,  does  not  preclude  the  plaintiffs,  in 
the  absence  of  proof  of  adverse  user,  thongh  the 
ordinance  was  passed  a  sufficient  length  of  time 
before  suit  was  brought,  to  gain  UUe  by  ad- 
rerae  user. 


Appeal  from  Circuit  Court,  Coos  County; 
J.  W.  Hamilton,  Judge. 

Suit  by  Florence  Sheridan  and  others 
against  Empire  City.  From  a  decree  for 
plaintiffs,  defendant  appeals.    Modified. 

John  F.  Hall,  for  appellant  J.  W.  Bennett 
for  respondents. 

WOLVERTON,  J.  The  plaintiffs  claim  to 
be  the  owners  In  fee  of  that  portion  of  First 
street  In  the  town  of  Empire  CHty,  Coos  coun- 
ty, Or.,  as  denoted  on  the  plat  thereof  filed 
by  W.  H.  Harris  and  A.  N.  Foley,  November 
19,  1858,  beginning  with  the  southern  bound- 
ary of  F  street  and  extending  southwesterly 
90  feet,  and  also  of  about  14  feet  In  width  of 
F  street  beginning  at  the  meander  line  where 
it  crosses  said  street  and  extending  westerly 
along  the  northerly  boundary  of  block  6,  and 
beyond  to  deep  water  on  Coos  Bay.  The  de- 
fendant claims  the  property  as  public  streets 
thereof,  which  It  is  alleged  have  been  used 
and  occupied  exclusively  and  adversely  as 
such  for  more  than  40  years,  and,  as  a  fur- 
ther defense.  It  is  alleged  that  In  August, 
1888,  the  defendant,  with  the  knowledge  and 
consent  of  plaintiffs'  predecessors,  adopted  a 
plat  of  the  town  of  Empire  City,  showing 
said  tracts  to  be  within  the  boundaries  of 
First  and  F  streets,  and  that  the  same  was 
acquiesced  In,  adopted,  and  ratified  by  P. 
Flanagan,  the  immediate  predecessor  of 
plaintiffs.  The  meander  line  of  ordinary  high 
water,  as  Indicated  by  the  government  sur- 
vey, passes  through  the  northeasterly  comer 
of  block  5,  thence  in  a  southerly  direction 
across  First  and  F  streets,  entering  block  13 
a  little  to  the  south  of  the  northwesterly 
comer,  and  extends  through  lots  8,  1,  and  2 
thereof.  Block  6  lies  westerly  from  block  13, 
and  wholly  to  the  west  of  the  meander  line. 
On  May  12, 1873,  one  H.  P.  Whitney  obti^lned 
a  deed  from  the  board  of  commissioners  for 
the  sale  of  school  lands  for  the  state  of  Ore- 
gbn  to  tide  land  fronting  and  abutting  on  lot 
8,  in  block  13,  comprising  the  property  in  dis- 
pute. The  plaintiffs  deraign  title  from  Whit- 
ney, but  none  of  the  conveyances  in  their 
chain  are  made  with  reference  to  the  town 
plat.  On  June  11,  1873,  Whitney  deeded  lot 
8,  block  13,  to  James  S.  Klley,  who,  with  his 
successors  in  Interest  has  occupied  It  ever 
since.  Prior  to  Whitney's  purchase  from  the 
state,  one  Amos  Rogers  erected  a  building, 
partially  If  not  wholly  within  the  boundary 
of  First  street  fronting  on  F  street  and  ex- 
tending back  some  60  feet  Klley  subse- 
quently erected  a  building  extending  along 
the  western  boundary  of  lot  8,  fronting  also 
upon  F  street.  An  elevated  sidewalk  was 
maintained  along  F  street  In  front  of  the 
Klley  building,  thence  to  and  In  front  of  the 
Rogers  building.  Klley  also  constructed  a 
walk  eight  feet  In  width  along  the  westerly 
side  of  his  building,  and  Rogers,  or  Whitney, 
who  succeeded  him,  constructed  a  walk  four 
or  five  feet  in  width  along  the  easterly  side 
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of  his  building,  and  from  the  southerly  end 
of  the  Itogers  building  a  crosswalk  was  de- 
vised by  placing  some  planks  from  one  walk 
to  the  other.  These  buildings  and  walks  wero 
maintained  continuously  for  many  years,  and 
until  the  Rogers  building  was  destroyed  by 
fire  In  1809,  thus  completely  obstructing  First 
street  at  that  point  to  the  use  of  the  public, 
except  as  the  sidewalks  designated  afforded 
opportunity  therefor.  In  later  years  the  side- 
walk along  the  Klley  building  on  First  street 
has  been  continued  southerly  along  the  mar- 
gin of  the  block  to  the  Odd  Fellows'  building, 
situated  on  lot  1,  and  was  being  so  main- 
tained at  the  time  of  the  commencement  of 
this  suit.  In  1891  the  common  council  of  the 
town  of  Empire  City  re-established  the  base 
line  along  Broadway  street,  from  which  to 
determine  the  location  of  streets,  lots,  and 
blocks  in  the  town  and  its  additions,  and  on 
January  10,  1892,  adopted  an  ordinance  for 
the  Improvement  of  First  street,  from  the 
southern  line  of  E  street  to  within  seven 
feet  of  the  southern  line  of  F  street,  by  con- 
structing an  elevated  roadway  and  decking 
the  same  with  planks,  the  cost  of  which  im- 
provement was  assessed  against  the  abutting 
property.  Among  others,  a  portion  was  as- 
sessed against  lots  5  and  6  In  block  6  to  Pat- 
rick Flanagan,  the  ancestor  of  plaintiffs,  and 
from  whom  they  derive  their  title.  It  will  be 
noted  that  these  lots  lie  at  the  southwest 
comer  of  the  square  formed  by  the  intersec- 
tion of  First  and  F  streets,  all  but  seven  feet 
of  the  southerly  portion  of  which  was  Includ- 
ed In  the  Improvement.  This  assessment 
was  paid,  whether  by  Patrick  Flanagan  or 
not  does  not  appear.  Lots  5,  6,  7,  and  8,  in 
block  6,  have  been  from  time  to  time  as- 
sessed by  the  county  to  the  predecessors  of 
plaintiffs.  After  obtaining  title  from  the 
state,  H.  P.  Whitney  constructed  a  driveway 
from  First  street,  commencing,  perhaps,  with- 
in the  street  along  the  southerly  side  of  F 
street,  extending  to  deep  water  on  the  bay, 
where  he  erected  a  wharf.  These  structures 
have  since  been  maintained  by  him  and  the 
predecessors  in  interest  of  plaintiffs.  While 
the  public  have  used  them,  they  have  been 
maintained  in  a  private  capacIlT'  and  regard- 
«d  as  private  property,  with  the  exception  of 
that  portion  thereof  which  lies  within  the 
square  formed  by  the  Junction  of  First  and 
F  streets.  These  facts  clearly  appear  from 
the  testimony,  and  it  remains  to  deduce  the 
legal  status  of  the  parties  litigant. 

Evidently,  when  Harris  and  Foley  dedi- 
cated the  town  of  Empire  City  In  1858,  they 
nor  neither  of  them  owned  the  tldeland  which 
Is  indicated  as  lying  westerly  from  the  me- 
ander line  designated  by  the  government 
survey,  and  could  not,  therefore,  lawfully 
make  dedication  of  any  part  thereof  to  the 
public.  How  Whitney  came  by  lot  S  in  block 
13  does  not  appear.  He  probably  purchased 
with  reference  to  the  plat,  however,  and  this 
holding  very  likely  formed  the  basis  for  bla 


purchase  of  tldeland  from  the  state,  which  In- 
cludes the  premises  In  dispute.  But  Whitney 
has  not,  nor  have  plaintiffs'  other  predeces- 
sors In  Interest,  conveyed  with  reference  to 
the  plat  of  Empire  City,  or  in  that  manner 
adopted,  approved,  or  ratified  it  They  con- 
tinuously maintained  the  building  erected  by 
Rogers  in  First  street  until  destroyed,  and 
the  crosswalks  in  connection  therewith,  so  as 
to  exclude  the  public  from  the  eutire  street, 
except  upon  the  walk  constructed  by  Klley 
along  his  building,  and  since  maintained  by 
him  and  his  successors  in  interest.  As  to 
this  walk,  plaintiffs'  predecessors  seem  never 
to  have  exercised  any  control  over  it  or  to 
have  claimed  any  right  •with  reference  to  It, 
and  as  to  it  the  use  has  been  adverse  to  plain- 
tiffs. Plaintiffs'  predecessors  have  had  and 
maintained  a  like  use  of  the  driveway  along 
F  street  to  the  bay,  exclusive  of  the  public, 
except  that  portion  thereof  comprised  in  the 
crossing  of  First  street.  The  improvement  of 
the  square  was  made  by  the  town  shortly  aft- 
er February,  1892,  more  than  10  years  prior 
to  the  commencement  of  this  suit,  in  which 
plaintiffs  and  their  predecessors  seem  to 
have  acquiesced  without  objection.  They 
have  not  since  claimed  any  Interest  In  that 
portion  of  the  street,  or  exercised  private 
ownership  thereof,  while,  on  the  contrary,  it 
is  manifest  that  the  public  have  in  the  mean- 
time used  and  occupied  it  adversely.  With 
these  two  exceptions,  plaintiffs  are  the  own- 
ers in  fee  of  the  whole  of  tracts  1  and  2  as 
described  In  their  complaint.  But  as  to  the 
exceptions,  their  right  and  title  must  be  held 
to  have  been  extinguished  by  adverse  user 
by  the  town  and  the  public  as  public  streets. 

It  is  further  Insisted  by  counsel  for  de- 
fendant that  plaintiffs  and  their  predecessors 
have  ratified  the  dedication  of  the  town  plat, 
as  made  by  Harris  and  Foley,  by  having  paid 
the  taxes  levied  from  time  to  time  on  lots 
5,  6,  7,  and  8,  in  block  6,  of  the  town  of  Em- 
pire City,  so  described  upon  the  assessment 
roll,  and  the  assessment  for  street  improve- 
ments heretofore  alluded  to;  but  we  do  not 
think  that  such  is  the  result  or  legal  effect 
of  their  acts  In  that  respect  They  woe  not 
called  up<Hi  to  supervise  or  revise  the  acts  of 
the  ofilcers  of  the  county  or  town,  if  Inaccu- 
rate or  erroneous,  and  the  mere  payment 
without  objection  or  protest,  of  taxes  and  as- 
sessments levied  and  made  upon  realty.  Is  an 
act  without  persuasive  force  as  indicating 
an  adoption  or  ratification  of  any  particular 
plat  w^ith  reference  to  which  the  levies  and 
assessments  were  made. 

Nor  do  we  think  that  the  act  of  the  com- 
mon council  in  re-establishing  the  base  line 
by  ordinance  In  1891,  from  which  to  deter- 
mine the  correct  location  of  streets,  lots,  and 
blocks  in  the  city  and  its  additions,  had  any 
tendency  to  preclude  the  plaintiffs  as  It  re- 
lates to  the  dedication  of  said  plat,  for  it  does 
not  appear  that  they  have  ever  done  anything 
or  performed  any  act  with  reference  to  the 
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re-estabUfdiment  of  aocb  base  line,  or  to  tbe 
lots  and  blocks  as  designated  by  tbe  plaC 
fn»n  -wbieb  a  ratification  could  be  Inferred. 

Anotber  contention  adyanced  bj  defend- 
ant's counsel  Is  tbat  tbe  tldeland  did  not  ex- 
tend to  tbe  meander  line  Indicated  by  tbe  gOT- 
emment  survey.  But  tbe  strong  -welgbt  of 
tbe  testimony  Is  against  tbe  position. 

It  follows  from  tbese  considerations  tbat 
tbe  decree  of  tbe  trial  court  sbould  be  modi- 
fled  BO  as  furtber  to  except  from  plaintiffs' 
ownership  In  fee  tbat  portion  of  tbe  square 
formed  by  tbe  Intersection  of  First  and  F 
streets  included  In  tract  No.  2  as  described  In 
tbe  complaint,  and  In  all  otber  respects  It 
sbould  be  affirmed,  and  sncb  will  be  tbe  de- 
cree of  tblB  court 


(45  Or.  301) 

TROTTEE  V.  TOWN  OP  STAITON.* 
(Snpreme  Court  of  Oregon.    July  5,  1904.) 

ACTION  TO  BECOVEB  I.AND — WITHHOLDINO  POB- 
SXSSIOK— MXABUBE  OF  DAHAQES— EVIDENCB— 
JkDMISSIBILITT  —  WITNESSES  —  EXCLUSION 
FBOU  COUBr— PASTIES— MUMCIPAl.  COBPOBA- 
TIOKB. 

1.  B.  &  O.  Comp.  S  326,  permitting  recovery 
of  damages  for  th'j  withholding  of  possession 
of  real  property,  includes  all  damages  to  which 
the  owner  is  entitled  on  account  of  the  wrong- 
ful occupation  of  the  property,  and  hence,  in 
an  action  against  a  city  for  withholding  pos- 
session, plaintiff  was  properly  permitted  to  show 
that  the  wrongful  retention  prevented  him  from 
constmcting  a  building  on  tbe  property  in  which 
be  intended  to  conduct  his  business. 

2.aiioagb  B.  A  0.  Comp.  {  843,  providing 
that.  If  either  party  request,  the  judge  may  fez- 
dude  from  tbe  courtroom  any  witness  of  the 
adverse  party  not  at  the  time  under  examina- 
tion, does  not  authorize  exclusion  of  a  party, 
It  was  not  error,  in  an  action  against  a  city 
in  which  the '  exclusion  of  witnesses  was  re- 
quested, to  refuse  to  permit  the  city  recorder 
to  remain  for  the  purpose  of  advising  with 
eonnsel. 

-  3.  In  an  action  against  a  dty  to  recover  pos- 
•eaaiaa  of  land.  It  was  not  error  to  exdnde  a 
decree  qf  the  circuit  court,  rendered  in  a  suit 
in  equity  brought  by  the  plaintitF  against  de- 
fendant to  quiet  bis  title ;  it  appearing  that  an 
appeal  had  been  taken  and  tbe  decree  reversed. 

4.  In  an  action  against  a  city  to  recover  pos- 
session of  land.  It  was  not  error  to  exclude 
certain  proceedings  of  the  common  council  of 
the  defendant,  instituted  for  the  purpose  of  con- 
demnina  and  appropriating  the  land  for  public 
use,  where  the  proiiieedin^  were  not  consum- 
mated, and  the  final  ordinance  attempting  to 
appropriate  tbe  property  in  question  was  not 
passed,  nntll  after  the  Issues  In  the  case  at  bar 
had  been  made  public. 

Appeal  from  Circuit  Court,  Marion  Ooun- 
t7;   George  H.  Bnmett,  Judge. 

Action  by  O.  D.  Trotter  against  tbe  town 
of  Stayton.  Prom  a  judgment  for  plalntUf, 
defendant  appeals.    Affirmed. 

This  Is  an  action  to  recover  possession  of 
a  atrip  of  land  12  Incbes  wide  ofT  the  north 
end,  and  a  strip  6%  Incbes  wide  off  tbe  east 
side,  of  tbe  north  balf  of  lots  6  and  6,  In 
block  S,  In  tbe  town  of  Stayton,  and  damages 
for  withholding  tbe  aune.  In  1900  tbe  de- 
fendant corporation  caused  tbe  street  lines 

•  Rehearing  denied  October  17,  18W. 


of  the  town  to  b«  snrveyed  by  Mr.  Ctobalet; 
tbe  surrey  showing  tbe  property  in  contro- 
versy to  be  In  the  streets.  In  making  tke 
survey,  however,  Qobalet  did  not  follow  tbe 
original  field  notes,  or  attempt  to  locate  tbe 
street  as  actually  established,  bnt  endeavor- 
ed to  straighten  tbem,  so  tbat  those  in  the 
town  as  first  laid  out  and  those  to  tbe  subse- 
quent additions  would  conform  as  nearly  as 
possible.  A  short  time  after  tbe  Oobalet 
survey  was  made,  the  plaintiff,  at  tbe  request 
of  the  town  authorities,  built  a  sidewalk  to 
front  of  bis  property,  conforming  to  tbe  Itoes 
of  tbe  street  as  run  by  Oobalet  Be  subse- 
quently bad  tbe  county  surveyor  run  tbe 
true  lines,  and  moved  bis  sidewalk  out  to 
tbem.  Inclosing  bis  property  with  a  fence. 
He  then  brougbt  a  suit  in  equity  agatost  the 
town  to  quiet  bis  title,  which  was  decided 
by  tbe  circuit  court  in  favor  of  the  town; 
but  upon  an  appeal  to  this  court  tbe  decree 
was  reversed,  and  one  entered  here  In  favor 
of  the  plaintiff,  estoblishing  bis  title  to  the 
property  now  in  controversy.  Trotter  v. 
btayton,  41  Or.  117,  ^  Pac  3.  A  short  time 
after  tbe  decree  of  the  circuit  court,  and' 
after  tbe  appeal  bad  been  taken,  tbe  town 
took  possession  of  tbe  disputed  property,  no- 
tified tbe  plaintiff  to  remove  bis  fence  and 
sidewallc,  and  arrested  and  fined  blm  for 
not  doing  so.  After  tbe  decree  of  this  court 
It  refused  to  surrender  possession,  whereup- 
on this  action  was  commenced.  Tbe  com- 
plaint contains  tbe  allegations  uSUal  to  ae- 
UoDS  of  this  character,  and  in  addition  avers, 
to  paragraph  4  thereof,  In  substance,  that  the 
plaintiff  was  at  tbe  time  of  the  commence- 
ment of  tbe  action,  and  for  many  years  prior 
thereto  had.  been,  engaged  to  a  general 
merchandising  bustoess,  occupying  a  rented 
storeroom  adjacent  to  tbe  property  to.. con- 
troversy, and  dbini;  a  large  and  prosperous 
business;  that  prior  to  the  commencement 
of  the  action  he  bad  been  notified  by  tb^ 
owner  to  quit  and  deliver  up  possession  of 
tbe  buUdtog  occupied  by  him,  and  was  there- 
fore compelled  to  look  elsewhere  for  a  suit- 
able storebuUdtog;  that  be  was  unable  to 
rent  such  a  building  to  tbe  town,  and  bad 
totended  to  construct,  and  bad  actaally  begun 
tbe  construction  of,  a  building  on  bis  prop- 
erty, but  was  prevented  from  completing  tbe 
same  by  the  defendant  wrongfully  and  un- 
lawfully taking  possession  thereof;  tbat  tbe 
whole  of  bis  premises  was  necessary  for  his 
building,  but  tbe  defendant  had  purposely 
and  willfully,  and  with  the  intent  to  prevent 
bim  from  occupying  or  using  tbe  same  and 
to  injure  bim  in  his  business,  taken  posses- 
sion of  tbe  strip  of  land  In  controversy  and 
withheld  It  from  blm,  and  thereby  prevented 
blm  from  having  free  access  to  or  use  or 
occupancy  of  bis  premises;  tbat  before  tbe 
commencement  of  tbe  action,  and  for  the  ex- 
press purpose  of  Intimidating  and  preventing 
blm  from  exercising  and  enjoying  the  free 
use  and  occupation  of  bis  premises,  it  caused 
blm  to  be  arrested  for  an  alleged  offense  of 
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obstrnctlng  a  public  street;  that  by  reason 
of  the  facts  alleged  the  plalntlfT  has  been 
deprived  of  the  use  of  his  premises,  injnred 
in  hia  business,  and  has  thereby  sustained 
special  damages  in  a  stated  sum.  A  motion 
to  strike  out  paragraph  4  of  the  complaint, 
because  it  was  sham,  friyolous,  and  irrele- 
vant, and  the  damages  claimed  were  too 
remote  to  be  recovered  in  this  action,  was 
overruled,  and  the  defendant  answered.  In 
its  answer  it  denied  the  material  allegations 
of  the  complaint,  except  its  possession  of  the 
property  in  controversy,  setting  up  affirma- 
tively; (1)  An  appropriation  of  the  property 
by  virtue  of  the  Gobalet  survey;  (2)  that  the 
equity  suit  brought  by  the  plaintltT  against 
the  defendant  to  quiet  his  title  was  still 
pending  and  a  bar  to  the  maintenance  of  the 
present  action;  (8)  the  proceedings  of  the 
common  council  of  the  defendant,  initiated 
after  the  decree  in  equity,  for  the  purpose 
of  condemning  and  appropriating  the  prop- 
erty in  controversy  to  the  town  as  a  public 
street;  and  (4)  an  estoppel  or  acquiescence 
by  the  plaintiff  in  the  lines  as  surveyed  and 
established  by  Gobalet  The  reply  put  in 
issue  the  material  allegations  of  the  answer, 
and  the  trial  resulted  in  a  verdict  and  Judg- 
ment in  favor  of  the  plaintiff,  and  defendant 
appeals. 

Tilmon  Ford  and  W.  H.  Holmes,  for  appel- 
lant George  O.  Bingham  and  John  A.  Car- 
son, for  respondent 

BBAN,  X  (after  stating  the  facts).  The 
motion  to  strike  out  paragraph  4  of  the  com- 
plaint was  properly  overruled.  The  right  to 
recover  damages  for  withholding  the  posses- 
sion of  real  property,  given  by  section  326, 
B.  &  C.  Comp.,  is  equivalent  to  the  common- 
law  action  for  trespass  for  mesne  profits, 
and  "includes  all  damages  to  which  the 
owner  is  entitled  on  account  of  the  wrongful 
occupation  of  the  property."  Wythe  T.  My- 
ers, 8  Sawy.  595,  Fed.  Cas.  No.  18,110.  Or- 
dinarily, the  measure  of  damages  is  the  fair 
value  of  the  use  of  the  premises  during  the 
occupancy  of  the  defendant;  but  the  plain- 
tiff is  not  confined  alone  to  such  damages. 
He  is  entitled  to  recover  all  damages  which 
be  may  suffer,  fairly  resulting  from  the 
wrong  complained  of,  if  specially  pleaded. 
10  Am.  &  Eng.  Enc.  Law  (2d.  Ed.)  547; 
Newell,  Ejectment  pp.  60T,  627;  3  Sedg- 
wick, Damages,  I  907;  8  Sutherland,  Dam- 
ages, {§  993,  994;  Herreshoff  v.  Tripp.  16  R. 
I.  92,  23  Atl.  104;  Dunn  v.  Large,  26  Eng. 
Common  Law,  223.  At  common  law  nominal 
damages  only  were  recoverable  in  an  action 
of  ejectment,  and  a  plaintiff,  if  he  recovered 
more,  was  obliged  to  bring  an  Independent 
action  In  trespass  to  recover  mesne  profits. 
The  statute  combines  these  two  actions;  but 
there  is  no  reason  why  a  plaintiff  may  not 
plead  and  give  in  evidence  in  an  action  to 
recover  real  property  under  the  statute  any 
damages  he  may  have  suffered,  fairly  result- 


ing from  bis  having  been  wrongfully  kept 
out  of  the  possession.  In  this,  as  in  all  cas- 
es, compensation  is  the  measure  of  damages, 
and  If  a  plaintiff  has  been  nnnecessarily  an- 
noyed or  harassed  and  his  business  injured 
by  the  virrongf ul  acts  of  a  defendant  in  taking 
and  retaining  possession  of  real  property, 
there  is  no  reason  why,  in  an  action  to  re- 
cover possession  thereof,  he  may  not  plead 
and  recover  such  special  damages.  The  mat- 
ters set  vp  In  the  fourth  paragraph  of  the 
complaint  if  true,  entitled  the  plaintiff  to 
damages  in  excess  of  the  mere  rental  value 
of  the  property,  and  were,  we  think,  proper 
to  be  pleaded  in  an  action  of  this  character. 
This  conclusion  disposes  of  the  objectioiui 
made  by  the  defendant  to  the  evidence  of- 
fered and  admitted  tending  to  sustain  tlie 
allegations  of  the  complaint 

On  motion  of  the  plaintiff  the  court  exclud- 
ed all  witnesses  of  the  defendant  from  the 
courtroom,  except  the  one  under  examination. 
The  defendant's  counsel  requested  that  th* 
recorder  of  the  defendant  municipality  be 
exempt  from  the  order  and  permitted  to  re- 
main within  the  bar  of  the  court  for  the  pur- 
pose of  advising  with  counsel  during  the 
trial.  This  request  was  denied,  and  the  rul- 
ing is  assigned  as  error.  The  statute  provides 
that,  if  either  party  requests  It,  the  Judge 
may  exclude  from  the  courtroom  any  wltnesa 
of  the  adverse  party  not  at  tlie  time  under 
examination.  B.  &  C.  Comp.  |  843.  This 
statute  does  not  authorize  the  exclusion  of 
a  party  (Schneider  v.  Haas,  14  Or.  174,  13 
Fac.  236,  68  Am.  Kep.  296);  but  an  officer 
of  a  corporation  litigant  is  not  wltliln  tbat 
sense  a  party,  and  especially  where,  as  In 
this  case,  no  showing  was  made  that  he  pos- 
sessed any  special  information  or  knowledge 
concerning  the  case  on  trial  which  would  ren- 
der it  necessary  that  he  should  remain  In  ths 
courtroom  to  protect  the  interests  of  the  de- 
fendant Whether  an  officer  of  a  corimratlon 
might  not  occupy  such  a  relation  toward  it 
and  the  subject-matter  of  the  litigation  as  to 
be  within  the  spirit  of  the  rule  announced 
In  Schneider  v.  Haas,  14  Or.  174,  12  Pac.  230. 
68  Am.  Rep.  296,  we  do  not  undertake  t» 
decide. 

The  defendant  offered  in  evidence  tbe  de- 
cree of  the  circuit  court  rendered  in  the  suit 
in  equity  brought  by  the  plaintiff  against 
the  defendant  to  quiet  his  title;  but  the  court 
refused  to  admit  It,  and  in  this  there  vvas  no 
error.  The  decree  had  been  reversed,  and  a 
final  decree  rendered  in  this  court  e8tat>- 
Ushing  the  plaintiff's  title,  and  the  rights  of 
the  parties  must  be  ascertained  from  tbe  de- 
cree on  appeal,  and  not  from  that  of  the 
court  below.  Gentry  ▼.  Pacific  L.  8.  Co. 
(decided  June  20,  1904)  77  Paa  116. 

The  remaining  question  discussed  In  tbe 
brief  is  based  on  the  alleged  error  of  tbe  trial 
court  in  refusing  to  admit  in  testimony  cer- 
tain proceedings  of  the  common  council  of 
the  defendant  corporation,  had  after  tbe 
final  decree  in  the  equity  suit  for  the  purpose 
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of  condemning  and  appropriating  for  public 
use  the  property  now  in  controversy.  This 
matter  Is  not  assigned  as  error  In  the  ab- 
stract, and  under  rule  10  of  this  court  (9 
Pac.  iv)  and  the  decision  Interpreting  it  (Re 
Assignment  Bank  or  Oregon,  32  Or.  84,  51 
Pac.  87),  we  are  probably  precluded  from 
considering  it.  Passing  over  this  point,  how- 
ever, the  record  was  properly  excluded  be- 
cause the  proceedings  were  not  consummat- 
ed, and  the  final  ordinance,  attempting  to  ap- 
propriate the  property  in  question,  was  not 
passed  by  the  council,  until  after  the  issues 
in  this  case  bad  been  made  up.  and  it  is  not 
pleaded  as  a  defense.  The  amended  answer 
was  filed  oa  the  14th  of  October,  1902,  and 
the  reply  filed  on  the  18th  of  the  same  month. 
Ordinance  No.  67,  "to  straighten  certain 
streets  within  the  town  of  Stayton,"  was 
passed  by  the  council  about  a  month  later, 
and  no  supplemental  answer  was  filed  setting 
up  such  proceedings  as  a  defense. 

It  follows  that  the  judgment  must  be  af- 
firmed, and  it  is  so  ordered. 


MASSEY  ▼.  SELLER  et  al. 
(Supreme  Gonrt  of  OregOD.    July  5,  1904.) 

REOLIOENCE  —  DANOEBOUS    PBEMISE8  —  OPEN 

BI.KVATOB    BRAFT— OCTT    OF   OWNEB— CON- 

TBIBUTOBY    NEGUOENCE— EVIDENCE. 

1.  Where  the  owner  of  premises  on  which 
there  is  an  unguarded  elevator  shaft  invites  a 
person  to  enter  such  premises,  it  is  his  duty  to 
warn  the  other  of  the  danger  or  apprise  him 
of  the  unguarded  shaft. 

2.  Where  one  who  was  in  a  strange  building 
■aw  a  dark  place  in  a  corner,  and,  thinking 
there  might  be  a  water  closet  there,  walked  into 
the  comer  without  determining  what  was  there, 
and  was  injured  by  falling  down  an  open  ele- 
vator shaft,  he  was  guilty  of  contributory  neg- 
ligence, precluding  recovery. 

Appeal  from  Circuit  Court,  Multnomah 
County;  M.  C.  George,  Judge. 

Action  by  P.  M.  Massey  against  M.  Seller 
and  others.  From  a  judgment  in  favor  of 
defendants,  plaintiff  appeals.    Affirmed. 

This  action  is  in  tort,  arising  on  account 
of  the  alleged  negligence  of  the  defendants 
in  maintaining  an  elevator  or  hoist  in  their 
store  building  for  the  purpose  of  transferring 
merchandise  from  one  floor  to  another.  It 
is  averred  that  the  elevator  was  not  inclosed 
in  a  shaft,  and  tliat  it  had  no  guards,  railing, 
gate,  trapdoors^  or  other  protection,  on  ac- 
count of  wblch  the  plaintifir,  without  fault  on 
his  part,  was  precipitated  down  the  open 
space,  resulting  in  his  injury.  The  defend- 
ant set  up  contributory  negligence  on  the 
part  of  the  plaintiff.  A  nonsuit  having  been 
granted  on  motion  of  the  defendants,  plain- 
tiff appeals. 

D.  R.  Mnrpby,  for  appellant  R.  W.  Wil- 
bur, for  respondents. 

WOLVBRTON,  J.  The  question  present- 
^for  our  consideration  arises  upon  the  non- 
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suit,  and,  to  be  understood,  requires  a  state- 
ment of  the  facts  developed  by  the  evidence: 

By  agreement  of  the  parties  a  map  of  the 
ground  plan  of  the  store  building  In  which 
the  accident  occurred  was  considered  in  evi- 
dence. The  building  extends  from  Front 
street  on  the  east,  along  Bumside  street  on 
the  north,  to  First  street  on  the  west.  The 
regular  entrances  for  customers  are  from  the 
east,  but  there  is  also  an  entrance  way  from 
the  west.  The  main  business  office  is  sit- 
uated near  the  center  of  the  building,  with 
its  westerly  wall  approximately  at  the  center, 
the  entrance  thereto  being  from  Bumside 
street,  and  the  manager's  office  set  off  from 
this  in  the  southeast  corner.  West  of  and 
adjoining  the  business  office  is  the  shipping 
room,  having  an  entrance  from  Bumside 
street,  through  which  there  appears  to  be  a 
slight  incline  from  the  sidewalk.  The  room 
is  approximately  16  by  28  feet,  extending 
lengthwise  with  Bumside  street.  In  the 
southeast  comer  is  the  shipping  clerk's  of- 
fice, approximately  6  by  8  feet,  possibly  6 
by  9,  situated  lengthwise  with  the  room. 
Next  to  this  on  the  north  Is  the  elevator 
shaft,  of  about  the  same  dimensions;  the 
westerly  end  extending  out  even  with  the 
shipping  clerk's  office.  This  shaft  appears 
from  the  map  to  be  inclosed  on  the  south 
by  the  office  partition,  on  the  east  by  the 
partition  between  the  shipping  room  and  the 
main  business  office,  and  on  the  north  by  a 
wall  running  up  with  the  shaft.  The  lat- 
ter inclosure  is  two  feet  four  inches  from 
the  outside  wall  of  the  building,  and  extends 
slightly,  from  8  inches  to  a  foot,  past  the 
easterly  jamb  of  the  doorway  from  Bumside 
street  On  the  west  there  is  no  Inclosure 
whatever  to  the  shaft  the  entire  width  be- 
ing without  gate  or  guard  rails  to  impede 
entrance  therein  from  the  main  floor  of  the 
shipping  room.  On  the  opposite  side  of  the 
shipping  room  from  the  entrance  from  Bum- 
side  street  is  a  door  leading  into  the  main 
westerly  room  of  the  building,  which  is  desig- 
imted  as  "Display  Room— Tinware  Dept" 
This  door  is  situated  4  or  5  feet  further  west 
than  the  main  entrance,  so  that  one  cross- 
ing from  the  display  room  to  the  outside  en- 
trance would  pass  in  a  diagonal  direction 
across  the  shipping  room,  approaching  the 
elevator  shaft  but  leaving  it  clearly  to  the 
right  from  the  nearest  point  of  contact. 

The  plaintiff  was  an  employe  of  another 
wholesale  house,  and  is  the  only  witness  who 
testified  to  the  circumstances  of  the  accident, 
which  occurred  about  11  o'clock  in  the  morn- 
ing. He  was  sent  to  the  house  of  the  de- 
fendants to  exchange  18  or  20  cases  of  fruit 
jars.  He  first  drove  to  the  front  of  the 
building  on  Front  street  and  entered  by  that 
way,  going  around  t(j  the  shipping  clerk's  of- 
fice to  ascertain  about  the  jars,  but  being 
afraid  to  leave  his  horse  standing,  went  out 
the  way  he  came,  and  drove  around  on  Burn- 
side  street,  and  hitched  the  horse  to  a  tele- 
graph pole.    From  this  point  his  Jara  were 
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deposited  on  the  outside  of  tbe  shipping 
room,  whereupon,  by  request  of  the  clerk 
of  the  defendants,  he  entered  the  shipping 
room  and  assisted  in  loading  Jars  from  that 
room  which  were  upon  the  opposite  side  of 
the  door  from  the  shaft  upon  bis  wagon. 
Finding  that  defendants  did  not  have  at  the 
building  a  particular  size  of  the  Jars  that 
was  wanted,  the  clerlt,  while  with  plaintiff 
on  tbe  outside  of  the  shipping  room  upon 
the  sidewalk,  said  to  him  that  they  would 
have  to  go  over  to  Fifteenth  and  some  other 
street,  tbe  name  of  which  plaintiff  did  not 
catch,  to  get  them,  and  went  Immediately 
back  through  tbe  shipping  room,  the  plain- 
tiff following,  passing  into  the  display  room 
or  tinware  department  toward  First  street. 
When  they  had  continued  some  little  dis- 
tance therein,  the  plaintiff,  finding  that  the 
clerk  was  getting  ahead  of  him  or  was  going 
too  fast,  concluded  to  turn  about  and  await 
his  return  on  the  outside.  He  testified,  us- 
ing his  own  language:  "So  I  turned  to  go 
outside  of  the  door,  to  get  outside  again.  I 
came  pretty  near  to  the  door,  and  looked  In 
there.  It  was  a  little  dark  in  there.  I  didn't 
find  him.  I  thought  maybe  I  would  find  a 
water  closet  In  there,  because  I  wanted  to 
go  to  the  closet,  and  I  made  a  step  or  two, 
and  I  went  right  in  the  elevator."  Later, 
he  continues,  relative  to  the  same  Incident: 
"But  when  I  got  here,  I  seen  this  dark  place. 
I  bad  not  been  there.  I  thought  it  was  a 
closet,  and  I  bad  been  working  hard,  and 
wanted  to  go  to  the  closet,  •  •  •  and  I 
walked  right  into  It."  And,  as  to  the  condi- 
tion of  the  room:  "It  seemed  very  dark  to 
me.  I  could  not  say— I  never  noticed  Inside 
of  the  building  enough  to  know— but  it  seem- 
ed very  dark  to  me  In  there;  but,  to  say 
whether  there  were  any  windows  or  not,  I 
could  not  say.  I  know  it  seemed  dark  to  me 
after  coming  out  of  the  light."  On  cross- 
examination  he  further  testified,  relative  to 
tbe  time  of  turning  back:  "I  was  going  out- 
side, but  I  thought  that  I  could  get  to  the 
closet.  Q.  On  your  way  back,  how  long  did 
you  stop  In  the  shipping  room?  Did  you  stop 
there  at  all?  A.  No;  I  walked  right  back 
and  went  off.  ♦  •  •  Q.  Your  remem- 
brance of  It  Is  that  you  passed  right  back 
here?  A.  Yes.  Q.  What  made  you  think  the 
water  closet  was  in  that  place?  A.  It  was 
a  dark,  desolate  looking  place.  It  was  a 
dark  corner,  ♦  •  •  and  I  thought  from 
the  looks  of  It  there  might  be  a  closet  there. 
Q.  Did  you  pay  much  attention  where  you 
were  going?  A.  I  was  not  looking  for  a 
trapdoor  to  fall  In,  but  I  could  see  nothing. 
•  •  •  It  looked  dark.  It  looked  Just  like 
a  dark  corner.  Q.  What  attention  did  you 
pay  to  where  you  were  going?  A.  I  Just 
looked  back;  simply  jflanced  back.  •  •  • 
Q.  Did  you  look  carefully  to  see?  A.  No,  I 
don't  think  I  looked;  but  It  was  dark  In 
there,  a  dark  corner."  He  further  testified 
that  It  was  a  bright  sunshiny  morning,  that 
the  door  entering  from  the  street  was  a  good- 


sized  one^  but  that  be  did  not  pay  any  par- 
ticular attention  to  it,  because  be  was  in  a 
big  hurry,  and  tliat  be  did  not  ask  any  one 
where  to  find  a  closet. 

This  comprehends  the  gist  of  tbe  testimony, 
and  the  pivotal  question  In  the  case  is  wheth- 
er the  plaintiff  has  been  guilty  of  such  con- 
tributory negligence  as  will  prevent  bis  recov- 
ery. It  may  be  assiuued  that  It  was  the  duty 
of  the  defendants  to  warn  plaintiff  of  the 
danger  or  apprise  him  of  tbe  unguarded  ele- 
vator shaft  when  Inducing  him  to  enter  tbe 
shipping  room  to  make  the  exchange  or  trans- 
fer of  the  fruit  Jars,  that  It  was  a  duty  they 
owed  him,  and  that  they  were  negligent  in 
the  nonobservance  of  It;  but  was  their  negli- 
gence the  proximate  cause  of  the  injury,  or 
was  it  the  contributory  negligence,  If  so  found 
to  be,  of  the  plaintiff?  "Although,"  says  Mr. 
Justice  Lord,  in  Walsh  v.  Oregon  Railway  & 
Nav.  Co.,  10  Or.  250,  253,  "the  evidence  may 
disclose  the  defendant  to  have  been  guilty  of 
negligence.  It  will  not  excuse  negligence  or 
the  want  of  proper  care  and  precaution  on 
tbe  part  of  the  plaintiff.  The  law  will  not 
permit  a  recovery  where  the  plaintiff,  by  his 
own  negligence  or  carelessness,  has  contrib- 
uted to  produce  the  injury  from  which  be  has 
suffered."  If  allowed  to  recover  in  such  a 
case,  he  might,  as  observed  by  Mr.  Justice 
Strong,  in  Hell  v.  Olandlng,  42  Pa.  4S3,  Si 
Am.  Dec.  537,  "obtain  from  the  Other  party 
compensation  for  his  own  misconduct";  and 
the  result  will  be  the  same  if  such  negligence 
or  carelessness  be  made  to  appear  by  plain- 
tiff's own  proof,  offered  for  the  purpose  of 
establishing  defendant's  culpability.  Tucker 
V.  Northern  Terminal  Co.,  41  Or.  82,  68  Pac. 
426.  Generally  speaking,  the  question  of 
what  is  ordinary  care  and  what  is  negligence 
Is  one  exclusively  for  the  jury.  It  carries 
with  it  the  inquiry  as  to  what  a  prudent  man 
would  have  done  under  like  circumstances, 
and  It  is  not  for  tbe  court  to  teach  the  jury 
the  ways  of  the  prudent  man;  for  the  latter, 
in  legal  contemplation,  are  better  qualified  to 
speak  and  Judge  of  that  than  tbe  court. 
Richmond  &  Danville  R.  Go.  v.  Howard,  79 
Ga.  44,  3  S.  E.  426;  KlUian  v.  Railroad  Co..  7& 
Oa.  234,  4  S.  E.  165,  11  Am.  St  Rep.  410. 

There  are  three  conditions  which  must  ob- 
viously take  the  question  of  negligence,  or 
Its  counterpart,  contributory  negligence,  to 
the  Jury:  (1)  Where  the  facts  which,  if  true, 
would  constitute  negligence  are  disputed;  ^2) 
where  there  might  be  a  fair  difference  of 
opinion  whether  the  inference  of  negligence 
should  be  drawn  from  undisputed  facts;  and 
(3)  where  both  tbe  facts  and  inference  are 
legitimate  subjects  of  controversy.  Hatha- 
way V.  East  Tennessee  R.  Co.  (C.  C.)  29  Fed. 
489.  When,  however,  the  facts  are  unchal- 
lenged, and  are  such  that  reasonable  minds 
could  draw  no  other  inference  or  conclusion 
from  them  than  that  the  party  whose  acts 
are  in  the  balance  was  or  was  not  at  fault. 
then  It  is  for  the  court  to  say  as  a  matter  of 
law  whether  such  acts  constitute  negligence. 
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or  contribatory  negligence,  as  the  case  may 
be.  Beacb,  Cont  Meg.  (2d  EO.)  H  416,  UT.  1 
Shearman  &  Bed.  Neg.  (6tli  Ed.)  i  56;  Walsb 
V.  Oregon  Railway  &  Nay.  Co.,  supra. 

Now,  to  apply  these  principles:  The  acts 
of  the  plaintlfl  are  entirely  undisputed,  at 
any  rate  tbey  must  be  so  taken  and  consid- 
ered for  the  purposes  of  the  nonsuit;  for  the 
motion  operates  as  a  demurrer  to  the  eri- 
dence,  conceding  Its  truth,  and  we  bare  but 
the  simple  question  left  whether  there  can  be 
two  interences  from  the  testimony  for  rea- 
sonable deduction.  It  is  plain  that,  if  plain- 
tiff had  pursued  his  first  purpose  on  turning 
back  from  following  the  clerk  and  gone  out- 
side tbe  building,  there  to  await  his  return, 
tbe  accident  complained  of  would  not  have 
happened,  for  the  elevator  was  entirely  clear 
of  the  passageway  from  the  Inner  door  of  the 
shipping  room  to  the  outer  door.  If  blinded 
somewhat,  as  he  says  he  was,  by  coming 
from  the  bright  sunlight  into  the  building, 
that  could  not  have  stood  in  bis  way  or  con- 
fused him  In  the  least,  as  he  was  going 
toward  the  light  admitted  Into  the  room  by 
the  door  tbroogb  wblcb  he  was  intending  to 
pass  out,  and  a  direct  course  would  have 
taken  blm  to  the  outside  safely.  But  in  ap- 
proaching the  outer  door  he  observed  "this 
dark  place,"  as  he  terms  it,  and,  wanting  to 
find  a  water  closet,  walked  right  into  toe 
shaft,  without  knowledge  of  its  existence. 
He  says:  "It  was  a  dark,  desolate  looking 
place.  It  was  a  dark  comer,  and  I  went  back 
onoe  before  to  Just  about  such  a  place  and 
found  a  water  closet,  •  •  •  and  I 
thought  from  the  looks  of  it  there  might  be  a 
closet  there.  *  *  *  I  was  not  looking  for 
a  trapdoor  to  fall  in,  but  I  could  see  nothing." 
Now,  if  it  was  so  dark  in  there  that  he  could 
"see  nothing,"  it  was  certainly  an  act  of  folly 
on  bis  part  to  enter  on  a  cruise  of  explora- 
tion and  discovery  without  stopping  to  deter- 
mine whether  It  was  safe  to  proceed.  To  bolt 
headlong  into  a  place  little  known,  and  where 
the  senses  cannot  take  note  of  it,  is  not  the 
act  of  a  prudent  man,  and  there  Is  no  chance 
for  any  other  inference  or  deduction  con- 
cerning it  Reasonable  minds  could  not  come 
to  any  other  conclusion  touching  it,  so  that 
there  is  nothing  for  the  Jury  to  determine, 
and  the  trial  court  very  properly  declared  the 
result  as  a  matter  of  law. 

In  Johnson  v.  Bamberg,  49  Minn.  341, 61  M. 
W.  1043,  contributory  negligence  was  imputed 
to  plaintiff  for  not  having  looked  where  he 
was  going  in  the  light  Having  entered  a 
warehouse  in  which  he  had  never  been  before, 
and  meeting  the  defendant,  he  turned  aside 
for  him  to  pass,  and  in  doing  so  stepped  off 
the  head  of  a  pair  of  stairs.  It  was  held  that 
the  bare  statement  of  the  facts,  together  with 
the  admission  of  the  plaintiff  that  he  could 
have  8e«i  the  stairway  if  he  bad  looked,  and 
did  not  look,  was  proof  Inhibitory  of  his  re- 
covery. It  was  there  observed,  that,  "while 
the  plaintiff  was  permitted  to  pass  through 
the  woreroom  into  the  store,  he  could  not  but 


know  from  the  surroundings  that  the  place 
was  not  a  passageway  merely,  but  that  it  was 
also  largely,  if  not  principally,  devoted  to  the 
private  uses  of  the  proprietor  connected  with 
his  business;  and  the  plaintiff  was  not  Justl- 
fled,  either  in  closing  his  eyes  as  he  went 
through,  or  in  neglecting  to  observe  where  be 
went  He  was  not  justitled  in  assuming  that 
the  place  was  so  free  from  obstacles  and  from 
the  ordinary  conveniences  for  business  that 
he  could  move  anywhere  without  paying  any 
attention  to  the  surroundings."  In  Bedell 
V.  Berkey,  76  Mich.  435,  43  N.  W.  308,  15  Am. 
St  Rep.  370,  the  plaintiff  attempted  to  enter 
a  building  by  a  way  with  which  he  was  not 
familiar.  To  illustrate  the  condition,  we 
quote  from  his  testimony.  He  says:  "I  saw 
a  little  light  shining  through  here,  ahead  of 
me.  Just  a  dim  light  and  I  walked  up  here, 
saw  this  light,  took  it  to  be  an  opening  be- 
tween the  door,  between  the  two  sections,  the 
middle  and  the  north  sections.  I  turned  to 
my  right,  and,  as  I  supposed,  was  going 
through  into  this  department  through  a  door, 
and  I  stepped  into  a  hole."  The  court,  in  de- 
ciding that  the  case  should  not  have  been  left 
to  the  Jury  on  account  of  the  contributory 
negligence  of  the  plaintiff,  says,  among  other 
things:  "It  was  his  business,  if  he  found  it 
[the  room]  obscure,  to  wait  until  bis  eyes  got 
accustomed  to  the  light  before  moving  round 
at  haphazard,  without  using  any  care  what- 
ever to  know  where  he  was  going.  No  one 
has  any  right  to  endanger  himself,  or  to  dis- 
turb other  people's  arrangements,  by  moving 
round  in  the  dark — ^If  it  is  dark — in  a  strange 
room,  into  which  he  has  entered  of  his  own 
accord  and  without  direction."  And  In 
Hntehins  v.  Priestly,  B.  W.  &  S.  Co.,  61  Mich. 
252,  28  N.  W.  85,  it  was  held  that  it  was  con- 
tributory negligence  as  a  matter  of  law  for 
a  person  to  attempt  to  pass  heedlessly 
through  an  elevator  shaft,  supposing  it  to  be 
a  doorway.  The  principle  is  further  illus- 
trated by  the  case  of  Hllsenbeck  t.  Gohring, 
131  N.  y.  674,  30  N.  E.  580. 

There  is  a  distinction  to  be  observed,  we 
are  aware,  between  the  rlghte  and  responsi- 
bilities of  a  person  who  is  a  mere  licensee, 
and  one  who  comes  upon  premises  or  into  a 
building  of  another  through  Invitation  or  in- 
ducement of  the  owner,  express  or  implied. 
The  former  takes  the  premises  as  he  finds 
them,  but  the  latter  is  entitled  to  the  observ- 
ance of  due  care  and  considerate  precaution 
on  the  part  of  the  owner  for  bis  safety  and 
protection  against  accident.  Indiana,  etc.. 
By.  Co.  v.  Bamhart,  115  Ind.  399,  16  N.  E. 
121;  Faris  v.  Hoberg  (Ind.  Sup.)  33  N.  E. 
1028,  39  Am.  St  Bep.  261.  But,  having  fuUy 
in  mind  this  reasonable  distinction,  we  are 
nevertheless  of  the  opinion  that  the  plaintiff 
was  guilty  of  contributory  negligence.  He 
was  in  the  room  by  express  invitetion,  it  is 
true;  but  the  purpose  for  which  be  bad  been 
invited  in  there  had  been  subserved,  and  ho 
was  not  about  the  business  that  called  lilm  in 
at  the  time  he  was  injured.    We  place  no 
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BtresB  on  this  fact,  however,  and  It  may  be 
conceded  that  be  was  still  In  tbe  sblpplng 
room  by  Invitation.  However,  by  his  own 
statement,  and  it  is  all  tbere  is  In  tbe  case 
upon  the  subject,  be  passed  back  into  tbe 
shlppjug  room  from  the  display  room  with 
the  express  purpose  of  passing  through  it  to 
the  outside.  If  he  had  continued  in  bis 
course,  he  would  have  passed  out  with  per- 
fect safety;  but,  desiring  to  get  to  a  closet, 
he  precipitately  changed  his  purpose,  and,  no- 
ticing a  dark  comer,  where  he  could  see 
nothing,  as  he  says,  walked  right  into  tbe 
elevator  shaft  without  heeding  his  way,  and 
the  result  was  the  injury  of  which  he  com- 
plains. He  could  not  have  been  Injured  if 
he  had  paid  tbe  slightest  attention  to  where 
he  was  going,  or  if  be  had  not  bolted  bead- 
long  Into  the  dark  corner.  He  made  no  in- 
quiry touching  the  object  of  his  quest,  and 
was  heedless  In  proceeding  in  the  dark  with- 
out observing  where  he  was  going. 

From  this  plain  state  of  the  facts,  about 
which  there  can  be  no  cavil,  we  are  firmly 
impressed  that  the  plaintiff's  acts  constitute 
contributory  negligence  as  a  matter  of  law, 
and  he  cannot  for  that  reason  maintain  tbe 
action.  The  Judgment  of  the  trial  court  will 
therefore  be  affirmed. 


BAINES  ▼.  COOS  BAY,  R.  ft  E.  R.  &  NAV. 
CO.  et  al. 

(Supreme  Court  of  Oregon.    July  5,  1904.) 

RAILBOADS— NOTES— POWER  OF  OEREBAL  MAN- 
AOES— KNOWLEDGE  OF  FATEE— PBB8UHFTI0N 
— JUBY  QUESTION— PLEADINGS— AMENDMENT 
— DISCBETION  OP  TBIAL  COUBT. 

1.  Where  a  director  of  a  railroad  company, 
wbo  is  also  an  officer  tliereof,  procures  from 
its  general  manager  as  such  the  execution  and 
delivery  of  promissory  notes  of  the  company  to 
tbe  director  himself  as  payee,  which  the  gen- 
eral manager  has  no  express  authority  to  exe- 
cute, the  payee  is  presumed  to  know  the  meas- 
ure of  power  delegated  to  the  general  manager, 
so  that  no  apparent  holding  out  of  the  general 
manager  can  be  invoked  in  behalf  of  the  payee. 

2.  In  an  action  on  notes  of  a  railroad  com- 
pany executed  by  the  general  manager  to  secure 
the  discharge  of  a  lien  on  the  company's  prop- 
erty wliich  was  a  pressing  demand,  whether  the 
general  manager  had  implied  power  to  execute 
the  notes  Jield  under  the  evidence  to  be  a  ques- 
tion  for  the  jury. 

3.  The  privilege  of  amending  pleadings  is  a 
matter  within  the  sound  discretion  of  the  trial 
court 

Appeal  from  Circuit  Court,  Coos  County; 
J.  W.  Hamilton,  Judge. 

A'ctibn  by  W.  E.  Baineg  against  the  Coos 
Bay,  Koseburg  &  Eastern  Railroad  &  Navi- 
gation Company  and  another.  From  a  Judg- 
ment for  defendants,  plaintiff  appeals.  Re- 
versed. 

For  former  opinion,  see  68  Pac.  397. 

J.  W.  Bennett  and  T.  S.  Mlnot,  for  appel- 
lant.   J.  Couch  Flanders,  for  respondents. 

f  a.  Sm  FleadlQS,  voL  38,  Cent.  Die  i  SOU 


MOORE,  C.  J.  This  is  a  second  appeal  by 
the  plaintiff  from  a  Judgment  rendered 
against  him  for  costs  and  disbursements 
upon  a  verdict  returned  in  pursuance  of  in- 
structions. Tbe  question  involved  is  wheth- 
er tbe  testimony  taken  at  tbe  trial  was  suf- 
ficient to  be  submitted  to  the  Jury  as  tending 
to  show  that  tbe  general  manager  of  a  rail- 
road company  possessed  implied  power  to  ex- 
ecute on  its  behalf  promissory  notes  eviden- 
cing debts  claimed  to  have  been  incurred 
by  it  in  tbe  legitimate  exercise  of  its  busi- 
ness; and  the  chief  error  relied  upon  is  tbe 
action  of  the  court  in  charging  tbe  jury  to 
find  for  the  defendant. 

The  bill  of  exceptions  contains  all  the  evi- 
dence from  which  it  appears  that  the  de- 
fendant is  a  corporation  existing  under  tbe 
laws  of  this  state,  and  organized  to  con- 
struct, maintain,  and  operate  a  railroad  from 
Marsbfield  to  Roseburg;  that  one  R.  A.  Gra- 
ham was  its  promoter  and  the  subscriber  for 
all  its  capital  stock,  though  each  director  was 
the  nominal  bolder  of  enough  thereof  to 
qualify  him  for  office.  At  the  first  meeting 
of  tbe  board  of  directors,  held  August  19, 
1890,  the  following,  among  other  resolutions, 
was  adopted:  "That  tbere  shall  also  be 
elected  a  general  manager,  whose  authority 
shall  be  to  have  the  general  management  of 
the  business  of  the  company."  And  in  pur- 
suance thereof  Graham  was  chosen  to  that 
position.  The  plaintiff,  W.  B.  Baines,  was 
a  director,  and  also  secretary  and  treasnrer, 
of  tbe  corporation;  but  his  duties  as  such 
were  only  nominal.  Graham  having  entered 
Into  a  contract  with  the  corporation  to  build 
its  road,  plaintiff  was  employed  to  secnre 
rights  of  way,  and  also  performed  other 
duties  from  the  time  of  the  organization  of 
the  company  until  March  5,  1894,  when  he 
was  discharged  by  Graham.  He  thereupon 
filed  in  tbe  office  of  tbe  county  clerk  of  Coos 
county  bis  notice  of  Hen  on  the  roadbed, 
structure,  etc.,  to  secure  tbe  sum  of  $12,750, 
and  on  April  18,  1894,  the  corporation  being 
without  funds,  its  general  manager,  In  set- 
tlement of  plaintiff's  claim,  executed  to  him 
on  its  behalf  two  promissory  notes,  each 
for  the  sum  of  $4,000,  payable  in  12  and  18 
months,  respectively,  with  Interest  at  the 
rate  of  7  per  cent,  per  annum.  The  notes 
not  having  been  fully  paid  this  action  was 
instituted  April  25,  1900,  and  at  the  former 
trial  It  was  held  that  the  testimony,  though 
controverted,  was  sufficient  to  be  submitted 
to  the  jury  as  tending  to  show  that  the  cor- 
poration was  indebted  to  plaintiff  (Balnea  v. 
Coos  Bay,  etc.,  R.  Co.,  41  Or.  135, 68  Pac.  397); 
and  the  conclusion  then  reached  lias  not 
been  changed  by  the  evidence  given  at  the 
subsequent  trial,  from  which  the  jury  might 
reasonably  have  inferred  that  a  consideration 
existed  for  tbe  execution  of  the  notes. 

Graham  had  no  express  authority  to  exe- 
cute negotiable  Instruments  on  behalf  of 
tbe  corporation,  and,  the  plaintiff  having 
been  «  dii-ector  and  an  officer  thereof,  and 
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presumed  to  know  the  measure  of  power  del- 
egated, no  apparent  holding  ont  of  the  gen- 
eral manager  can  be  Invoked  in  hie  behalf; 
and  it  remains  to  tie  seen  whether  the  testi- 
mony indicates  that  Graham  possessed  im- 
plied authority  to  eTldence  the  Indebtedness 
of  his  principal  by  executing  the  notes  in 
question.  The  rule  is  general  that  no  man- 
aging agent  of  a  corporation,  except  the  cash- 
ier of  a  bank,  possesses  Implied  power  to 
bind  it  by  issuing,  accepting,  or  indorsing 
on  its  behalf  negotiable  instruments.  10 
Cyc.  929;  3  Clark  &  Marshall,  Private  Corp. 
S  700;  2  Cook,  Corp.  (5th  Ed.)  S  719;  McCul- 
lough  V.  Moss,  5  Denlo,  567;  Culver  v.  Leovy, 
19  Lei.  Ann.  202;  New  York  Iron  Mine  t. 
Negaunee  Bank,  39  Mich.  644;  Helena  Nat. 
Bank  t.  Rocky  Mt.  Tel.  Co.,  20  Mont.  379, 
51  Pac.  829,  63  Am.  St.  Rep.  628;  Sanford 
Cattle  Co.  V.  Williams  (Colo.  App.)  71  Pac. 
889.  This  is  so  because  such  paper,  in  the 
bands  of  an  Innocent  bolder,  is  subject  prac- 
tically to  no  defense,  and  to  protect  corpora- 
tions from  the  fraud  of  their  agents,  for 
through  them  alone  can  they  act,  the  law  re- 
quires that  such  an  agent  must  possess  ex- 
press authority  before  he  can  bind  his  prin- 
cipal by  putting  in  circulation  negotiable  In- 
Btruments.  Elwell  ▼.  Puget  Sound,  etc.,  Co., 
7  Wash.  487,  35  Pac.  376.  Where,  however, 
the  exigency  of  a  creditor's  demand  against 
a  corporation,  incurred  in  the  legitimate  ex- 
ercise of  Its  business,  necessitates  a  speedy 
settlement.  It  has  been  held  that  its  general 
manager,  for  lack  of  funds,  possesses  implied 
power  to  evidence  the  debt  by  executing  on 
Its  behalf  a  promissory  note  therefor. 

Thus,  in  Bates  v.  Kieth  Iron  Co.,  7  Mete. 
224,  the  defendant's  agent  was  authorized 
by  one  of  its  by-laws  "to  manage  the  affairs 
of  the  corporation  committed  to  his  care, 
according  to  the  best  of  bis  ability,  and  at 
all  times  exercise  the  powers  committed  to 
him  according  to  his  discretion,  and  promptly 
to  collect  all  assessments  or  other  sums  that 
shall  become  due  to  the  corporation,  and  dis- 
Iturse  them  according  to  the  order  of  the 
board  of  (Hrectors,  saving  that  the  board  of 
directors  shall  be  a  board  of  control  over  him, 
and  whenever  they  shall  give  him  special 
instructions  he  shall  be  bound  strictly  to 
adhere  to  them."  The  defendant  being  in- 
debted to  an  employe  and  not  liaving  the 
oioney  with  which  to  pay  him,  its  managing 
agent  gave  him  its  promissory  note,  and  in 
an  action  to  recover  the  sum  due  thereon 
<t  was  held  that,  if  the  board  of  directors 
-lid  not  Interfere  to  control  the  agent's  pro- 
ceedings, he  had  authority  to  employ  work- 
naen  and  carry  on  the  business  of  the  cor- 
f>oratlon,  and  to  pay  them  Its  funds  therefor, 
and  for  want  thereof  to  give  its  notes  in 
payment.  In  Castle  t.  Belfast  Foundry  Co., 
72  Me.  167,  the  directors  of  the  defendant 
corporation,  at  a  meeting  of  the  board,  voted 
•*that  the  president  have  full  power  and  con- 
trol of  all  the  business  of  the  company"; 
and  in  pursuance  thereof  such  agent  bor- 
^77?.— 20 


rowed  money  with  which  to  purchase  ma- 
terials to  be  used  in  conducting  the  busi- 
ness of  the  corporation,  and,  having  given 
its  promissory  notes  therefor,  it  was  held 
that  he  had  sufficient  authority  to  evidence 
the  debt  in  that  manner.  In  Fitzgerald  & 
Mallory  Const.  Co.  v.  Fitzgerald,  137  V.  S. 
98,  11  Sup.  Ct.  36,  34  L.  Ed.  608,  it  was  held 
that  when  an  officer  of  a  construction  com- 
pany had  full  control  of  the  building  of  a 
railroad,  and  was  charged  with  the  general 
management  of  the  business  of  the  corpora- 
tion, promissory  notes  given  by  him,  in  the 
absence  of  contrary  instructions  by  the  di- 
rectors, for  moneys  used  to  pay  off  indebted- 
ness of  the  company  arising  in  the  constnie- 
tlon  of  a  railroad,  could  not  be  considered  as 
In  excess  of  his  powers.  As  illustrating  the 
implied  power  possessed  by  a  subordinate 
agent,  in  the  absence  of  his  superior,  to  bind 
his  principal  by  contracts  entered  into  on 
Its  behalf  in  cases  of  urgent  necessity,  see 
Holt  V.  Cumming,  48  Am.  Rep.  199;  Terre 
Haute,  etc.,  R.  Co.  v.  McMurry,  49  Am.  Rep. 
752;  Pacific  R.  Co.  v.  Thomas,  19  Kan.  256; 
Union  Pac.  R.  Co.  v.  Winterbotham,  52  Kan. 
433,  34  Pac.  1052.  So,  too,  where  the  gen- 
eral manager  of  a  corporation  owns  prac- 
tically all  its  capital  stock,  and  "Is  virtually 
the  corporation  Itself  (Atlantic,  etc.,  R.  C?o. 
V.  Relsner,  18  Kan.  458),  the  validity  of 
promissory  notes  executed  by  him  on  its  be- 
half to  evidence  bona  fide  corporate  debts 
has  been  upheld  (Castle  v.  Belfast  Foundry 
Co.,  72  Me.  167;  First  Nat  Bank  of  Halley 
V.  G.  V.  B.  Mining  Co.  [C.  C]  89  Fed.  439). 
Thus,  in  Africa  v.  Duluth,  etc.,  Co.,  82  Minn. 
283,  84  N.  W.  1019,  83  Am.  St.  Rep.  424,  it 
was  held  tbpt  the  president  and  general 
manager  of  a  corporation,  who  possessed  and 
exercised  with  its  assent  general  and  unre- 
stricted charge  and  control  of  the  manage- 
ment of  Its  affairs,  and  who  was  the  sole 
stockholder  thereof,  bad  implied  authority 
to  borrow  money  to  pay  and  discharge  ma- 
turing debts  and  obligations  of  the  corpora- 
tion, and  to  make  and  deliver  for  that  pur- 
pose its  promissory  notes. 

It  will  be  remembered  that,  the  defendant 
herein  being  without  funds,  Graham,  as  its 
general  manager,  executed  to  plaintifT  Its 
promissory  notes  to  secure  a  discharge  of  the 
lien,  which  was  evidently  a  pressing  demand. 
As  a  sjieedy  settlement  of  the  claim  became 
necessary  to  maintain  the  credit  of  the  de- 
fendant, that  It  might  continue  the  building 
of  the  railroad,  we  think  the  court  could 
not  say,  as  a  matter  of  law,  in  view  of  the 
necessity  adverted  to,  that  Graham  was  with- 
out implied  power  to  make  the  notes  in  ques- 
tion. The  general  manager  of  a  corporation 
should  not,  except  in  cases  of  extreme  neces- 
sity, be  permitted  to  issue  negotiable  instru- 
ments without  express  authority,  even  to 
evidence  bona  fide  debts  contracted  by  it  in 
the  legitimate  exercise  of  Its  business;  for, 
if  he  were  invested  with  implied  power  in 
all  cases,  he  might,  by  Issuing  promissory 
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notes,  impose  upon  the  cotporation  exces- 
sive burdens  and  prevent  an  Inquiry  by  the 
stockholders  into  the  reasonableness  of  the 
creditor's  claim  thus  approved  by  him. 
Where,  however,  the  general  manager  of  a 
corporation  is  practically  the  owner  of  all 
its  capital  stock,  self-interest  must  neces- 
sarily prompt  him  to  protect  the  rights  of  bis 
principal  in  approving  claims  against  it,  in 
which  case  no  valid  reason  can  well  be  as- 
signed why  power  to  issue  negotiable  in- 
struments to  evidence  debts  Incurred  in  the 
legitimate  prosecution  of  the  business  of 
the  corporation  should  not  be  implied.  In 
the  case  at  bar  Graham  was  the  sabscriber 
(or  all  the  capital  stock  of  the  defendant 
corporation,  and,  though  he  had  hypothecated 
a  part  of  his  stock,  he  was  legally  the  owner 
thereof,  and  as  such  might  have  possessed 
implied  power  to  make  the  notes  sued  upon, 
and,  in  our  opinion,  the  testimony  was  suffi- 
cient to  be  submitted  to  the  jury  on  that 
question. 

The  plaintifTs  counsel  contend  that  the 
court  erred  in  permitting  the  defendant,  over 
their  objection  and  exception,  to  file  a  third 
amended  answer,  alleging  a  want  of  author- 
ity on  the  part  of  the  general  manager  to 
execute  the  notes.  The  privilege  of  amend- 
ing pleadings  is  a  matter  within  the  sound 
discretion  of  the  trial  court,  and,  as  no  abuse 
thereof  is  manifest  herein,  its  action  will  not 
be  disturbed. 

For  the  error  committed  in  charging  the 
jury  to  find  for  the  defendant,  the  judgment 
is  reversed,  and  a  new  trial  ordered. 


MABB  et  al.  v.  STEWART  et  al.  (L.  A.  1,200.) 
(Supreme  Court  of  California.    Jnne  7,  1904.) 

BEMITITTUB  —  FILINQ— PBESDMPTION  —  MEMO- 
RANDUM  OF  COSTS. 

1.  Under  St.  1896,  p.  2U9,  c.  207,  and  Code 
Civ.  Proc  {  1003,  subds.  15  and  17,  providing 
that  it  will  be  presumed  that  official  duty  has 
been  performed,  and  that  a  judicial  record, 
when  not  conclusive,  still  correctly  determines 
or  sets  forth  the  rights  of  the  parties,  it  will 
be  presumed  that  failure  to  file  the  remittitur 
for  four  months  after  it  was  sent  down  was 
because  the  fee  for  filing  had  not  been  paid  or 
tendered,  or  for  some  other  sufficient  reason. 

2.  A  memorandum  of  costs  filed  three  days 
after  the  filing  of  the  remittitur  is  filed  in  due 
time. 

Commissioners'  Decision.  Department  1. 
Appeal  from  Superior  Court,  San  Bernardino 
County;  Benjamin  F.  Bledsoe,  Judge. 

Action  by  J.  W.  Mabb  and  others  against 
Lyman  Stewart  and  others.  On  appeal  there 
was  a  decision  for  defendants,  and,  from  an 
order  allowing  them  to  file  a  memorandum  of 
their  costs  on  appeal,  plaintiffs  appeal.  Af- 
firmed. 

Cramer  B.  Morris  and  J.  L.  Murphey,  for 
api)ellant8.  Otis  &  Gregg  (Howard  Surr,  of 
counsel),  for  respondents. 

SMITH,  C.  The  parties  here  are  the  same 
as  in  the  case  of  the  same  title  heretofore  de- 


cided by  this  court  (133  Cal.  556,  65  Fac. 
1085),  and  the  appeal  ia  from  an  order  of  the 
lower  court,  of  date  January  6, 1902,  allowing 
the  defendants  to  file  a  memorandum  of  their 
costs  on  appeal. 

The  case  is:  The  decision  of  this  court 
which  was  for  the  defendants,  was  rendered 
August  7,  1901.  The  remittitur  was  issued 
September  7,  1001,  and  received  by  the  clerk 
of  the  lower  court  September  9th  of  the  same 
year,  but  was  not  filed  by  the  clerk  until  Jan- 
uary 3, 1902.  The  reason  of  the  clerk's  delay 
in  filing  does  not  appear,  but,  in  support  of 
the  correctness  of  the  record  and  of  the  r^u- 
larlty  of  the  officer's  proceeding,  it  will  be  pre- 
sumed it  was  because  the  fee  for  filing  bad 
not  been  paid  or  tendered,  or  that  there  was 
some  other  sufficient  cause  (St.  1895,  p.  2G9, 
a  207;  Code  Civ.  Proe  {  19(53,  subds.  15,  17); 
for  otherwise  it  would  have  been  the  duty  of 
the  court,  on  proper  motion,  to  bare  ordered 
the  filing  to  be  corrected  so  as  to  show  the 
right  date.  The  order  appealed  from  (after 
some  further  proceedings,  that  need  not  be 
particularized)  was  made  January  6,  1902, 
and  the  memorandum  of  costs  therein  refer- 
red to  was  presumably  filed  on  the  same  day 
— that  is  to  say,  three  days  after  the  filing  of 
the  remittitur.  The  memorandum  was  there- 
fore filed  in  due  time.  It  might  have  been 
filed  without  any  order  of  the  court,  but  it 
was  within  the  power  of  the  court  to  make 
the  order,  and,  in  view  of  the  misunderstand- 
ing of  the  parties  as  to  the  defendants'  rights, 
such  action  was  not  inappropriate. 

Under  this  view  ,of  the  case,  the  facts 
shown  in  the  bill  of  exceptions,  other  tlian 
those  aboYB  stated,  and  the  various  points 
made  by  the  appellants'  counsel,  become  im- 
material, and  need  not  be  stated  or  consid- 
ered. 

We  advise  that  the  order  appealed  from  be 
affirmed. 

We  concur:    GRAY,  C;  CHIPMAN,  G 

For  the  reasons  given  In  the  foregoing 
opinion,  the  order  appealed  from  is  affirmed: 
VAN  DYKE,  J.;  ANGEIiLOTTI,  J.; 
SHAW,  J. 


In  r»  SUTRO'S  ESTATE.    (S.  P.  No.  8,844.) 

SCHUCKING  V.  MERRITT  et  al. 
(Supreme  Ck>urt  of  California.    June  9,  1901.) 

ADMINISTRATIOW— CLArMANT  —  SETTLEMENT    OP 
EIGHTS— PETITION— SUFFICIENCY— JURIS- 
DICTION— NOTICE— DEFAULT. 

1.  Code  Civ.  Proc.  j  1064,  provides  that  on 
the  filing  of  a  petition  to  ascertain  the  interest 
of  persons  in  an  estate  being  administered  the 
court  shall  direct  service  of  notice  to  all  per- 
sons interested  to  appear  at  a  certain  time  and 
])lace,  and  shall  also  make  an  order  "establisli- 
mg  proof  of  the  service  of  said  notice,"  and 
after   expiration   of   the   time  limited   for  ap- 

Searance  shall  "enter  an  order  adjudging  the 
efault  of  all  persons  for  not  appearing  who 
shall  not  have  appeared  as  aforesaid."  Held, 
that  an  order  so  adjudging  default,  but  adding 
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tbat  it  'wai  without  prejudice  to  the  rights  of 
Ijersons  who  had  petitions  for  distribution  tiipre- 
in,  did  not,  by  aach  additional  matter,  deprivo 
the  court  of  jurisdiction. 

2.  Such  section  also  provides  that  "at  any 
time  within  20  days  after  the  date  of  the  order 
or  decree  of  the  court  establishing  proof  of  the 
service  of  said  notice  any  of  said  persons  so 
appearing  may  file  his  complaint."  Upon  proof 
of  the  service  of  the  notice  to  the  satisfaction 
of  the  court,  "the  court  shall  thereupon  acquire 
jurisdiction  to  ascertain  and  determine  the  heir- 
ship, ownership  and  interest  of  all  parties  in 
the  property  oi  said  deceased."  Held,  that  the 
requirement  as  to  filing  of  complaint  was  direc- 
tory only,  and  failure  to  file  within  time  did 
not  deprive  the  court  of  jurisdiction. 

In  Banlc.  Appeal  from  Superior  Conrt, 
City  and  County  of  San  Francisco;  J.  V. 
CoOfey,  Judge. 

Petition  by  Theodore  Scliucking  In  the  set- 
tlement of  the  estate  of  Adolph  Sutro,  deceas- 
ed, against  Emma  L.  Merritt,  Kate  Nuss- 
banm,  and  others.  From  the  judgment  said 
Nussbaum  and  others  appeal.    Reversed. 

Thomas  &  Gerstle,  Campbell,  Metson  & 
Campbell,  Morrison  &  Cope,  and  Bradley  & 
McKlnstry,  for  appellants.  Bishop,  Wheeler 
&  Hoefler  and  Garret  W.  McEnerney,  for  re- 
spondents. 

McFABLAND,  J.  During  the  administra- 
tion of  the  estate  of  Adolph  Sutro,  deceased, 
and  one  year  after  the  Issuance  of  letters 
testamentary  therein,  Theodore  Scbucking 
filed  a  petition,  under  section  1664  of  the 
Code  of  Civil  Procedure,  praying  the  court 
to  ascertain  and  declare  the  rights  of  all  pai^ 
ties  to  said  estate,  etc.  The  court  made  an 
order  directing  service  of  notice  to  all  per- 
sons Interested  to  appear  at  a  named  time 
and  place.  In  terms  as  provided  In  said  sec- 
tion of  the  Code;  and  on  November  6,  1002, 
an  order  or  decree  of  the  court  was  made  and 
filed  "establishing  proof  of  the  service  of 
said  notice,"  as  provided  by  the  section. 
Up  to  this  point  In  the  proceeding  the  pro- 
visions of  the  section  were,  beyond  question, 
fully  compiled  with.  The  section,  however, 
provides  that  "after  the  expiration  of  the 
time  limited  tot  appearing"  the  conrt  shall 
•'enter  an  order  adjudging  the  default  of  all 
persons  for  not  appearing,  who  shall  not 
have  appeared  as  aforesaid";  and  an  order 
of  that  character  was  made  on  November 
17,  1902,  the  sufficiency  of  which  is  disputed. 
On  November  28,  1902,  which  was  Just  22 
days  after  the  order  establishing  service  of 
notice,  Theodore  Schncklng  filed  a  "com- 
plaint." To  this  complaint  Kate  Nossbaum 
and  six  other  persons,  who  are  "respondents" 
herein,  filed  a  demurrer,  which  was  over- 
ruled, and  thereafter  they  filed  an  answer 
setting  up  their  claims  to  heirship  and  distri- 
bution. They  also  stipulated  that  the  pro- 
ceeding should  be  tried  on  October  14,  1903, 
bnt  npon  the  case  being  called  on  that  day 
respondents  moved  the  court  to  dismiss  the 
proceedings  for  want  of  Juriscliction.  This 
motion  was  based  on  two  grounds:  (1)  That 
the  decree  establishing  default,  above  refer- 


red to,  was  void  for  tfie  reasons  hereinafter 
noticed;  and  (2)  because  the  complaint  of 
Schucklng  was  filed  more  than  20  days  after 
th<»  decree  establishing  proof  of  service  of 
notice.  The  court  granted  the  motion  on 
said  groundn.  and  made  an  order  that  the 
proceedings  "be,  and  the  same  are  hereby, 
dismissed  for  want  of  Jurisdiction,  and  said 
court  refuses  to  proceed  with  the  trial  of 
said  action."  From  this  order  dismissing 
the  proceeding  for  want  of  Jurisdiction  the 
plaintiffs  Schucklng  and  about  200  other  per- 
sons, who  had  appeared  and  are  defendautn, 
appeal. 

1.  We  do  not  think  that  the  first  point 
needs  much  consideration.  By  the  decree  In 
question  establishing  defaults  it  Is  first  de- 
clared that  "all  persons"  who  "have  not  ap- 
peared as  aforesaid,  and  each  of  them,  are 
hereby  ordered,  adjudged,  and  decreed  to  be 
in  default  for  not  appearing  as  aforesaid," 
etc.  This  decree  is  so  far  a  full  compliance 
with  the  provision  of  section  1064  on  that 
subject,  but  It  Is  contended  that  the  decree 
Is  rendered  nugatory  because  the  court  added 
to  It  the  following:  "This  order,  however, 
shall  be  without  prejudice  to  the  rights  of 
such  persons  who  have  heretofore  filed  peti- 
tions for  distribution  herein,  provided  such 
petitions  are  now  pending  and  undisposed 
of,  and  the  rights  of  such  petitioners  may  be 
determined  in  such  proceedings  for  distribu- 
tion, but  not  otherwise."  (There  were  four 
petitions  for  distribution.)  This  contention 
Is  not  maintainable.  If  it  could  be  taken  as 
touching  the  matter  of  Jurisdiction,  still  the 
order  was  not,  as  contended  by  respondents, 
an  order  adjudglhg  the  default  of  all  persons 
except  those  who  bad  filed  petitions  for  dis- 
tribution. It  adjudged  the  default  of  "all 
persons,"  and  such  decree  of  default  was  not 
set  aside  or  affected  by  the  last  clause  above 
quoted,  which  at  best  was  a  mere  expression 
of  the  opinion  of  the  court  that,  notwith- 
standing the  defaults,  a  person  having  filed 
a  petition  for  distribution  was  not  precluded 
from  pressing  such  petition  to  a  final  hearing 
—a  view  which  is,  perhaps,  sanctioned  by  the 
cases  of  In  re  Oxarart,  78  Cal.  109,  20  Pac. 
367.  and  Brown  t.  Campbell,  110  Cal.  644, 
48  Pac.  12. 

2.  We  do  not  think  that  the  failure  of  ap- 
pellant to  file  the  complaint  until  after  the 
expiration  of  20  days  from  the  decree  of  serv- 
ice of  notice  touched  the  matter  of  Jurisdic- 
tion, and  therefore  we  need  not  consider  ap- 
pellants' contention  that  respondents  waived 
the  point  by  appearing  generally  by  demur- 
rer and  answer.  Any  one  of  the  persons 
named  In  the  petition  may.  file  a  complaint, 
although  the  section  evidently  does  not  con- 
template that  there  should  be  numerous  com- 
plaints; and  the  persons  pther  than  the  peti- 
tioner may  naturally  assume  that  the  latter, 
who  has  Inaugurated  the  proceeding,  will 
proceed  by  making  himself  plaintiff.  But, 
under  the  contention  here  made,  those  other 
persons,  no  matter  how  willing  and  anxious 
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they  might  be  to  bave  tbeir  rights  established 
In  tbe  proceeding's,  might  entirely  lose  the 
remedy  if  they  should  rely  on  the  petitioner, 
or  some  other  person,  filing  the  complaint 
'Within  the  20  days.  Bach  of  snch  persons— 
about  200  in  the  case  at  baiv-ln  order  to  be 
safe,  would  have  to  file  a  complaint  within 
the  20  days,  which  would  lead  to  a  confusion 
not  contemplated  by  the  Cod<>  Such  a  re- 
sult could  hardly  have  bw^r;  intended  by  the 
IjOgislature.  However,  other  parts  of  the 
section  clearly  settle  the  question  of  Jurisdic- 
tion bere  made  adversely  to  the  contention 
of  respondents.  The  provision  of  section 
1664  as  to  the  filing  of  the  complaint  is  sim- 
ply that  "at  any  time  within  twenty  days 
after  the  date  of  the  order  or  decree  of  the 
court  establishing  proof  of  tbe  service  of  said 
notice,  any  of  said  persons  so  appearing  may 
file  his  complaint":  but  no  penalty  is  impos- 
ed for  a  failure  to  file  the  pleading  within 
the  time,  and  there  are  no  negative  words 
of  limitation  as  to  such  tim«.  And  in  a  pre- 
vious part  of  the  section  it  is  expressly  pro- 
vided that  upon  proof  of  tbe  service  of  the 
notice  to  the  satisfaction  of  the  court  "the 
court  shall  thereupon  acquire  Jurisdiction  to 
ascertain  and  determine  the  heirship,  own- 
ership and  interest  of  all  parties  in  and  to 
the  property  of  said  deceased."  Jurisdiction 
having  thus  attached,  the  provisions  as  to  the 
time  of  future  steps  in  the  proceeding  are 
merely  directory,  are  not  to  be  considered  as 
conditions  precedent,  and  are  not  of  the  es- 
sence of  the  proceeding.  In  Potter's  Dwarris 
on  Statutes  and  Constitutions,  p.  222,  it  is 
said:  "Tbe  provisions  of  a  law  fixing  the 
time  for  intermediate  steps  after  Jurisdiction 
baa  once  been  acquired,  are  to  be  deemed 
directory,  and  a  disregard  of  them  does  not 
avoid  tbe  proceedings;"  and  at  page  226  aa 
follows:  "And  in  general  it  may  be  laid  down 
aa  a  rule  that  when  a  statute  dlrecta  certain 
proceedings  to  be  done  in  a  certain  way,  or 
at  a  certain  time,  and  the  form  or  period 
does  not  appear  essential  to  the  Judicial 
mind,  the  law  will  be  regarded  as  directory, 
and  the  proceedings  under  it  will  be  held 
valid,  though  the  command  of  the  statute 
as  to  form  and  time  tias  not  been  strictly 
obeyed;  the  time  and  manner  not  being  tbe 
essence  of  tbe  tiling  required  to  be  done." 
And  these  expressions  seem  to  state  the  law 
correctly  as  established  by  the  adjudicated 
cases,  many  of  which  are  cited  by  the  author. 
See,  also,  cases  cited  in  17th  American  & 
English  Ency.  of  Law  under  note  7  on  page 
1069.  The  cases  cited  by  respondents  are  not 
In  conflict  with  these  views.  In  Smith  t. 
Westerfield,  88  Cal.  374,  26  Pac.  206,  it  was 
very  properly  held  that  Jurisdiction  under 
section  16G4  was  never  acquired  by  the  su- 
perior court,  because  the  petition  was  filed 
within  less  than  four  months  after  tbe  issu- 


ance of  the  letters  of  administration,  where- 
as no  proceeding  under  the  section  can  bt 
Inangrurated,  and  of  course,  no  Jurisdictioii 
acquired,  until  tbe  expiration  of  one  year 
after  the  Issuance  of  letters.  What  was  said 
in  the  opinion  about  probate  proceedings  be- 
ing "statutory"  was,  of  course,  correct,  and 
was  naturally  preliminary  to  tbe  conclusion 
that  there  could  be  no  Jurisdiction  of  a  "peti- 
tion" under  section  1664  until  after  the  ex- 
piration of  the  year.  In  the  case  at  bar  Ju- 
risdiction was  clearly  acquired,  and  the  con- 
tention is  that  the  court  was  ousted  of  such 
Jurisdiction  by  the  failure  of  the  appellant  to 
strictly  comply  with  the  provision,  which, 
as  before  stated,  is  merely  directory.  Tbe 
other  cases  cited— In  re  Burton,  93  Cal.  459. 
29  Pac.  30;  In  re  Blythe,  110  Cal.  226.  42 
Pac.  641;  Estate  of  Joseph,  118  Cal.  063,  50 
Pac.  768;  "Windsor  v.  McVeigh,  93  U.  S.  274, 
23  L.  Ed.  014;  and  B.  Tena  B.  B.  Co.  v. 
S.  T.  Co.,  112  U.  S.  306t  5  Sup.  Ct  168,  28 
L.  Ed.  746— are  not  in  conflict  with  the  views 
and  authorities  above  stated  and  referred  to. 
And  when  Jurisdiction  has  been  acquired  the 
rule  applies,  tboxigh  the  action  or  proceeding 
in  question  be  statutory  or  in  rem.  Indeed, 
most  of  the  cases  on  the  subject  deal  with 
special  statutory  actions.  Even  as  to  courts 
of  special  or  inferior  Jurisdiction,  tbe  law  as 
established  by  the  authorities  Is  correctly 
stated  in  17th  Am.  &  Eng.  Ency.  of  Law, 
p.  1083,  to  be  that,  "whenever  the  Juris- 
diction has  once  vested  as  to  the  subject- 
matter,  the  rules  which  govern  its  exercise 
as  to  tbe  person  with  respect  to  process,  evi- 
dence, etc.,  are  generally  the  same  as  those 
applicable  to  courts  of  general  Jurisdiction." 
See  Cason  v.  Cason,  81  Miss.  578;  Davis  T. 
Smith,  58  N.  H.  17;  Matter  of  the  Empire 
City  Bank,  18  N.  Y.  199;  Matter  of  Clark, 
168  N.  Y.  427,  61  N.  E.  769;  In  re  Hennessy, 
164  N.  Y.  393.  58  N.  B.  446. 

It  la  to  be  noticed  that  tbe  order  of  dis- 
missal in  the  case  at  bar  was  based  entirely 
upon  the  supposed  want  of  Jurisdiction,  and 
its  affirmance  Is  sought  upon  that  ground 
alone.  If  the  20  days  and  a  reasonable  time 
thereafter  should  expire  without  a  complaint 
having  been  filed  by  the  petitioner  or  by  any 
other  person.  It  would,  perhaps,  be  the  duty 
of  the  court  to  dismiss  the  proceeding  for 
want  of  prosecution,  and,  as  the  settlement 
of  an  estate  is  Involved,  a  comparatively 
short  delay  should,  perhaps,  be  considered 
unreasonable;  but  such  considerations  are 
not  here  Involved. 

The  order  appealed  from  la  reversed,  with 
directions  to  the  court  below  to  proceed  with 
the  trial  of  tbe  action. 

We  concur:  SHAW,  J.;  ANaELLOTTI, 
J.;  VAN  DYKE,  J.;  HENSHAW,  J.;  LOB- 
IQAN,  J. 
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DOVEB  T.  PITTSBUHO  OIL  CO.  et  al.    (L. 

A.  1,240.) 
(Supreme  Coart  of  Oalifonria.    Jane  9,  1904.) 

OSTKHBIBLE    AGENCT— AUTHOBITT    OV    AQKWT— 
BATIFICATION— XBTOPFXL. 

1.  Certain  certificates  of  stock  owned  by  plain- 
tiff were  indorsed  in  blank  without  his  knowl- 
edge by  his  brother  in  plaintiff's  name,  and 
hypothecated  to  secure  a  debt  of  the  brother. 
Plaintiff,  being  informed  by  the  secretary  of  the 
corporation,  said  it  was  all  right  The  pledge- 
holder, by  direction  of  the  brother,  sold  the 
stodc  to  a  bona  fide  purchaser  to  satisfy  the 
debt.  Code  Civ.  Proc.  {  1962,  snbd.  3,  provides 
that,  whenever  a  party  has  by  bis  own  declara- 
tion intentionally  led  another  to  believe  a  thing 
true  and  to  act  on  such  belief,  he  cannot,  in 
any  litigation  arising  out  of  such  declaration, 
be  permitted  to  falsify  it.  Civ.  Code,  f{  2307, 
2317,  3515,  3519,  define  ostensible  agency  and 
anthority,  provide  that  a  principal  is  bound  by 
the  acts  of  an  ostensible  agent,  and  declare  that 
he  who  can  and  does  not  prevent  an  act  is  not 
injured  by  it ;  that  he  who  can  and  does  not 
forbid  that  which  is  done  in  his  behalf  is  deem- 
ed to  have  bidden  it;  and  that,  where  one  of 
two  innocent  persons  must  suffer  by  the  act 
of  a  third,  he  by  whose  negligence  it  happened 
must  be  the  sufferer.  Held,  that  plaintiff  could 
not,  as  against  the  innocent  purchaser,  dispute 
his  brother's  authority  to  transfer  the  stock. 

Department  1.  Appeal  from  Superior 
Conrt,  Kern  County;  J.  W.  Mahon,  Judge. 

Action  by  J.  M.  DoTer  against  the  Pltts- 
barg  Oil  Company  and  anotber.  BYom  a 
Jtidgment  for  defendants,  plaintiff  appeals. 
Affirmed. 

J.  W.  Ahem,  Geo.  Floumoy,  Jr.,  and  A,  I. 
BlcConni(^,  for  appellant  J.  W.  Wiley,  for 
respondents. 

TAN  DTKB,  J.  This  Is  an  action  In  equity 
brought  by  the  plalntifF,  claiming  to  be  the 
owner  of  2,920  shares  of  the  capital  stock  of 
tlie  defendant  the  Pittsburg  Oil  Company,  a 
corporation,  and  to  compel  said  corporation 
to  recognize  the  plalntUT  as  sncb  owner  and 
bolder  of  said  stock,  and  to  place  his  name 
upon  the  stockbooks  of  said  corporation  as 
tbe  owner  of  the  same,  and  to  Issne  to  him 
new  certiflcates  therefor,  and  to  have  the 
conrt  declare  the  defendant  E.  A.  Baer  not 
tbe  owner  of  said  stock,  nor  of  the  certifi- 
cates representing  the  said  stock,  and  to  have 
the  conrt  compel  said  defendant  Baer  to  sur- 
render up  and  cancel  the  certiflcates  be  holds 
representing  said  stock. 

The  court  below  found  the  facts  of  the  case 
to  be  that  prior  to  August  1,  1900,  plaintiff 
was  the  owner  of  stock  In  the  defendant  cor- 
poration to  tbe  amount  of  2,920  shares,  of  the 
par  value  of  $1  per  share,  which  stock  was 
evidenced  by  2  certiflcates  issued  by  said  cor- 
poration, one  for  2,800  shares  and  the  other 
for  120  shares.  That  on  or  about  August  1, 
1900,  and  while  said  plaintiff  was  the  owner 
of  said  stock,  Jesse  B.  Dover,  a  brother  of 
plalntUC,  took  possession  of  said  certiflcates 
of  stock,  and,  without  knowledge  of  plaintiff, 
bypothecated  the  same  to  one  J.  C.  Sbitfer  to 
secure  tbe  payment  of  $75,  and  that  ut  the 
time   of  bjrpotbecatlng   tbe   same,   and   In 


the  presence  of  J.  W.  Wiley,  secretary  of  the 
defendant  corporation,  Indorsed  said  stock 
In  blank,  "J.  M.  Dover,  by  Jesse  B.  Dover," 
and  delivered  tbe  same  so  Indorsed  to  said 
Shlffer.  That  on  or  about  the  12tb  day  of 
August,  1900,  plaintiff  was  Informed  of  said 
hypothecation  and  Indorsement  by  said  Jesse 
B.  Dover,  and  stated  to  said  Jesse  B.  Dover 
that  It  (the  Indorsement  and  hypothecation 
of  said  stock)  was  all  right  That  at  the  time 
of  the  hypothecation  said  J.  W.  Wiley,  the 
secretary  of  the  defendant  corporation,  bad 
personal  knowledge  of  the  Indorsement  of 
said  certiflcates  made  as  aforesaid,  and  as 
Boon  thereaft»  as  possible  Informed  the 
plaintiff  that  said  certificates  bad  been  In- 
dorsed by  bis  brother,  Jesse  B.  Dover.  That 
plaintiff  then  and  there  stated  to  said  secre- 
tary that  the  said  Indorsement  was  all  right. 
That  soon  after  receiving  said  stock  for  se- 
curity for  the  $75,  as  aforesaid,  said  Shiffer, 
in  the  presence  and  with  the  consent  of  Jesse 
B.  Dover,  placed  the  same  In  the  hands  of 
one  J.  H.  Moss,  as  pledgeholder,  who  held  the 
same  In  his  jKMSsesslon  until  a  short  time 
prior  to  the  20th  of  November,  1900.  That 
said  Jesse  B.  Dover  instructed  said  Moss  to 
sell  the  said  stock  and  pay  said  debt  of  $75, 
and  the  balance,  if  any,  to  be  returned  to 
him,  Jesse  B.  Dover.  That  a  short  time 
prior  to  tbe  20tb  of  November,  1900,  said 
Moss  sold  said  stock,  and  delivered  said  cer- 
tiflcates. Indorsed  as  aforesaid,  to  W.  D. 
Young,  a  broker,  who,  on  the  20tti  of  Novem- 
ber, 1900,  for  a  valuable  consideration,  again 
sold  the  same,  and  d^vered  the  said  certifi- 
cates therefor,  indorsed  as  aforesaid,  to  the 
defendant  B.  A.  Baer.  That  on  November 
20,  1900,  tbe  defendant  the  Pittsburg  Oil 
Company,  by  its  secretary,  transferred  said 
stock  on  tbe  books  of  said  corporation  to  tbe 
said  defendant  Baer,  and  issued  new  certifi- 
cates therefor  to  and  in  tbe  name  of  said  de- 
fendant Baer,  and  thereupon  said  defendant 
Baer  surrendered  said  old  certificates,  In- 
dorsed as  aforesaid,  to  said  corporation  de- 
fendant, and  said  corporation  still  holds  tbe 
same  as  surrendered.  That,  on  transferring 
said  stock  to  said  defendant  Baer,  the  said 
secretary  of  defendant  corporation  relied 
upoq  tbe  statement  made  to  blm  by  plaintiff 
that  said  Indorsement  was  all  right  That 
plaintiff  never  made  any  objection  or  protest 
against '  tbe  Indorsement  of  said  stock,  as 
aforesaid,  until  after  tbe  same  bad  been 
transferred  on  tbe  books  of  said  corporation 
defendant  That  said  plaintiff  never  made 
objection,  revocation,  or  disavowal  of  said  in- 
dorsement, or  any  other  of  the  acts  of  said 
Jesse  B.  Dover  relating  to  said  stock,  until 
after  the  same  bad  been  transferred  by  said 
corporation  to  tbe  defendant  B.  A.  Baer  as 
aforesaid.  That  said  defendant  Baer  bought 
said  stock  and  the  whole  thereof  In  the  usual 
course  of  business  for  a  valuable  considera- 
tion, and  without  any  notice  or  knowledge 
that  tbe  same  was  not  a  bona  flde  Indorse- 
ment   That  said  defendant  Baer  had,  prior 


Uigitized  by 


Google 


406 


37  PAOIFIO  BBFOBTESt. 


(GaV. 


to  the  cominencein^t  of  this  action,  Bolct  said 
stock  In  the  usual  course  of  business  and  for 
u  valuable  consideration,  and  was  not  and  is 
not  now  at  the  commencement  of  said  action, 
the  owner  of  said  stock  or  any  part  thereof. 
As  a  conclusion  of  law  from  the  foregoing, 
the  court  flnds  that  said  plaintiff,  J.  M.  Do- 
ver, ratified  the  Indorsement  and  hypotheca- 
tion of  said  stock  by  Jesse  B.  Dover,  and  that 
be  was  not  on  the  20th  of  November,  1900, 
nor  has  not  since  been,  the  owner  of  said 
stock  nor  any  part  thereof;  and  accordingly 
Judgment  was  rendered  in  favor  of  the  de- 
fandants,  from  which,  and  an  order  denying 
plaintiff's  motion  for  a  new  trial,  the  appeal 
is  taken. 

From  the  findings,  which  are  supported  by 
the  evidence,  It  follows  that  Jesse  B.  Dover 
was  the  ostensible  agent  of  bis  brother,  the 
plaintiff,  in  the  transaction  in  question,  and 
that  the  acts  of  said  ostensible  agent  were 
also  ratified  by  the  plaintiff,  and  be  Is  there- 
fore estopped  from  maintaining  this  action 
for  the  recovery  of  the  stock  in  question. 
This  result  is  founded  upon  general  elemen- 
tary rules,  as  announced  many  times  and  in 
various  ways  In  our  Ck)des.  It  la  made  a  con- 
clusive presumption  "whenever  a  party  has, 
by  his  own  declaration,  act  or  omission,  in- 
tentionally and  deliberately  led  another  to  be- 
lieve a  particular  thing  true,  and  to  act  upon 
such  belief,  he  cannot,  in  any  litigation  aris- 
ing out  of  such  declaration,  act  or  omission, 
be  permitted  to  falsify  it"  Code  Civ.  Proc. 
!  1962,  subd.  8.  Under  the  title  on  "Agency" 
in  the  Civil  Code  it  Is  said:  "An  agency  is 
ostensible  when  the  principal  intentionally, 
or  by  want  of  ordinary  care,  causes  a  third 
person  to  believe  another  to  be  his  agent  who 
is  not  really  employed  by  him."  Civ.  Code,  § 
2300.  Again,  "An  agency  may  be  created, 
and  an  aiithorlty  may  be  conferred,  by  a 
precedent  authorization  or  a  subsequent  rati- 
fication." Id.  {2307.  "Ostensible  authority  is 
such  as  a  principal,  intentionally  or  by  want 
of  ordinary  care,  causes  of  allows  a  third  per- 
son to  believe  the  agent  to  possess."  Id.  { 
2317.  "A  principal  is  bound  by  acts  of  his 
agent  under  a  merely  ostensible  authority  to 
those  persons  only  who  have  In  good  faith, 
and  without  ordinary  negligence,  incurred  a 
liability  or  parted  with  value,  upon  the  faith 
thereof."  Id.  {  2334.  And  under  the  maxims 
of  Jurisprudence  it  is  said:  "He  who  con- 
sents to  an  act  is  not  wronged  by  It"  Id.  { 
3515.  "He  who  can  and  does  not  forbid  that 
which  Is  done  on  his  behalf  is  deemed  to  have 
bidden  It"  Id.  i  3519.  "Where  one  of  two 
innocent  persons  must  suffer  by  the  act  of  a 
third,  he  by  whose  negligence  it  happened, 
must  be  the  sufferer."    Id.  S  3643. 

When  plaintiff  was  informed  by  the  secre- 
tary of  the  corporation  that  the  stock  had 
been  indorsed  by  his  brother,  it  was  his  duty 
to  have  spoken  then,  and  his  continued  silence 
from  that  time  until  four  months  thereafter 
binds  him.  By  the  rules  and  usages  of 
boards  of  trade  and  customs  of  cohimercial 


transactions,  certificates  of  stock  In  a  cor- 
poration, when  indorsed,  pass  the  title  to  the 
holder.  These  certificates  were  Indorsed  in 
blank  by  Jesse  B.  Dover  In  the  name  of  the 
true  owner,  J.  M.  Dover,  the  plaintiff,  and, 
when  the  secretary  of  the  corporation  inform- 
ed the  plaintiff  that  the  certificates  had  been 
so  indorsed  by  his  brother,  he  was  then 
charged  with  full  notice  of  all  that  might  re- 
sult from  such  certificates  being  recognized 
in  the  open  market  or  by  the  corporation  as 
being  indorsed  by  him.  When  a  certificate  of 
stock  has  been  indorsed  In  blank,  the  posses- 
sion of  the  certificate  gives  the  holder  thereof 
all  the  indicia  of  absolute  ownership,  and  the 
plaintiff  in  this  case,  when  Informed  of  the  in- 
dorsement by  his  brother,  was  charged  with 
full  knowledge  of  this.  Graves  v.  Mining  Co., 
81  Cal.  303,  22  Pac.  665;  Spreckels  v.  Nevada 
Bank,  113  Cal.  278, 45  Pac.  329, 33  L.  R.  A.  459, 
54  Am.  St  Rep.  348.  In  Woodsum  v.  Cole.  69 
Cal.  142,  10  Pac.  331,  it  is  said:  "Where  the 
true  owner  holds  out  another  or  allows  him 
to  appear  as  the  owner  of  or  as  having  full 
power  of  disposition  over  the  property,  and 
Innocent  third  parties  are  thus  led  into  deal- 
ing with  such  apparent  owner,  they  will  be 
protected.  Their  rights  In  such  cases  do  not 
depend  upon  the  actual  title  or  authority  of 
the  party  with  whom  they  deal  directly,  but 
are  derived  from  the  act  of  the  real  owner, 
which  precludes  him  from  disputing,  as 
against  them,  the  existence  of  the  title  or 
power,  which,  through  negligence  or  mistaken 
confidence,  be  caused  or  allowed  to  appear  to 
be  vested  in  the  party  making  the  convey- 
ance." To  the  same  effect  see  Carpy  v. 
Dowdell,  115  Cal.  687,  47  Pac  695,  where 
many  authorities  are  cited  in  support  of  this 
doctrine;  and  in  Dlckerson  v.  Colgrove,  100 
U,.  S.  580,  25  li.  Ed.  618,  the  United  States 
Supreme  Court  states  the  principle  as  fol- 
lows: "The  vital  prlnc^le  Is  that  he  who,  by 
his  language  or  conduct  leads  anothw  to  do 
what  he  would  not  otherwise  have  done, 
shall  not  subject  such  person  to  loss  or  In- 
Jury  by  disappointing  the  expectations  upon 
which  he.  acted.  Such  a  change  of  positlQa 
Is  sternly  forbidden.  It  Involves  fraud  and 
falsehood,  and  the  law  abhors  both."  But 
where,  as  In  this  case,  the  uode  provisions 
are  plain  and  unequivocal  upon  the  point  In 
controversy,  it  is  hardly  necessary  to  cite  ad- 
judicated cases  to  support  the  same,  as  the 
statute  law  must  control,  whether  such  cases 
are  in  harmony  therewith  or  otherwise. 

As  already  stated,  the  evidence  sufficiently 
supports  the  findings,  and  the  findings  cover 
all  the  material  Issues  In  the  case,  and  fully 
support  the  judgment  The  court  did  not 
err  in  overruling  plaintiff's  objection  to  cer- 
tain questions  and  admitting  said  evidence. 
The  plaintiff's  motion  for  a  new  trial  was 
properly  denied. 

Judgment  and  order  appealed  from  affirm- 
ed. 

We  concur:    SHAW,  J.;  ANGELLOTTI.  J. 
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In  re  MORZi'S  ESTATE.     (S.  F.  3,617.) 
(Supreme  C!ourt  of  California.    June  9,  1904.) 

APPBAli— ENTBT    OF    DECBEE  —  FREHATUBB    AF> 
FEAIr— DISMISSAL— ESTOPPEL. 

1.  Under  Code  Civ.  Proc.  {  939,  providing 
that  an  appeal  may  be  taken  from  a  judgment 
within  a  certain  number  of  days  after  its  entry, 
an  appeal  confers  no  jurisdiction  on  the  appel- 
late court,  where  notice  of  the  appeal  is  given 
prior  to  tlie  entry  of  the  judgment. 

2.  The  fact  that  one  objecting  to  a  decree  of 
distribution  of  the  estate  of  a  decedent,  in  so 
doing,  employed  the  word  "entered"  relative  to 
the  decree,  was  not,  on  appeal,  record  evidence 
that  the  decree  was  in  fact  entered  when  the 
objection  was  made. 

3.  The  fact  that  the  bill  of  exceptions  of  one 
appealing  from  a  decree  of  distribution  of  the 
estate  of  a  decedent  employed  the  word  "enter- 
ed," in  referring  to  the  decree,  was  no  evidence, 
on  appeal,  that  the  judgment  had  been  entered 
before  the  making  up  of  the  bill. 

4.  Code  Civ.  Proc  8  283,  declares  that  a 
stipulation  is  an  agreement  of  the  attorney,  en- 
tered into  for  the  purpose  of  binding  his  clients, 
so  far  as  he  may  do  so.  Beld,  that  the  fact 
that  a  notice  of  appeal  from  a  ju^ment  re- 
cited that  the  appeal  was  from  a  judgment 
"made  and  entered  on  or  about  May  21,  1901," 
and  the  fact  that  the  attorney  for  the  ap- 
pellee acknowledged  service  of  notice  of  appeal 
from  a  judgment  "made  and  entered  on  or  about 
May  21,  1901,"  did  not  amount  to  a  stipulation 
that  the  judgment  waa  in  fact  entered  May  21, 
1901. 

5.  On  an  issue  as  to  the  date  when  a  judg- 
ment was  "entered."  within  the  meaning  of 
Code  Civ.  Proc.  §  939,  enacting  that  an  appeal 
may  be  taken  from  a  judgment  within  a  speci- 
fied time  after  it  is  entered,  it  appeared  that 
there  was  a  rough  minute  book  kept,  in  which 
was  briefly  noted  the  proceedings  of  the  court 
each  day,  but  that  such  book  did  not  contain 
or  purport  to  contain  decrees  and  orders  enter- 
ed at  length,  and  in  such  book  there  was  made 
an  entry:  "May  21st.  1901.  •  •  •  In  the 
Matter  of  the  Estate  of  M..  Deceased.  Signing 
decree  of  distribution.  Granted.  Decree  of 
distribution  made  and  6Ied."  There  was  also 
another  record,  called  a  "minute  book,"  in  which 
decrees  were  entered  at  length,  and  in  such 
book  the  decree  was  entered  at  length,  and  on 
the  margin,  at  the  top  of  the  first  page  of  the 
ontry,  was  written :  "Recorded  Sept.  27.  1901." 
There  was  also  a  register  kept  in  which  was 
entered  daily  an  abstract  of  proceedings,  and  in 
such  register  waa  entered:  "May  2l,  1901. 
Decree  of  final  distribution  •  •  •  in  re  es- 
tate of  M.,  deceased" — which  entry  waa  accom- 
panied by  the  letters  "m.  e.  &  f."  and  it  was 
flbown  that  such  letters  meant  "made  by  the 
judge,  entered  In  the  rough  minutes,  and  filed." 
Held,  that  the  decree  of  distribution  was  not 
entered  until  September  27th. 

6.  The  fact  that  one  was  furnished  a  copy 
of  a  decree  by  the  clerk  of  the  court,  certifying 
that  the  decree  "was  then  on  file  and  of  record 
in  the  clerk's  office,"  waa  not  a  certificate  that 
the  decree  had  been  "entered."  within  the  mean- 
ing of  Code  Civ.  Proc.  S  939,  providing  that 
an  appeal  may  be  taken  from  a  judgment  with- 
in a  certain  number  of  days  after  it  is  entered. 

7.  Where  an  appeal  was  prematurely  taken, 
n  contention  that  appellee  was  estopped  from 
urging  a  motion  to  dismiss  the  appeal,  because 
he  had  granted  appellant  further  time  to  file 
a  brief,  and  did  not  then  give  notice  of  inten- 
tion to  make  the  motion,  wna  of  no  avail;  the 
appellate  court  having  no  jurisdiction. 

Beatty.  0.  J.,  and  Shaw,  J.,  dissenting. 

Commissioners'  Decision.  In  Bank.  Ap> 
peal  from  Superior  Court.  City  and  County 
«f  San  Francisco;  J.  V.  Coffey,  Judge. 


Judicial  proceedings  on  the  settlement  of 
the  estate  of  A.  P.  More,  deceased.  From 
the  decree  of  distribution,  Cornelia  A.  Bald- 
win appeals.    Dismissed. 

T.  M.  Osmont,  for  appellant.  Charles  W. 
Slack,  Gunnison,  Booth  &  Bartnett,  Boyce 
Taggart  &  Kellogg,  Rodgers,  Paterson  & 
Slack,  Flerson  &  Mitchell,  Oliver  P.  Evans, 
Richards  &  Carrier,  Orestes  J.  Orena,  Mich. 
Mullany,  0.  A.  Storke,  B.  F.  Thomas,  and 
Whitcomb  &  Boyle,  for  respondent 

CHIPMAN,  O.  Cornelia  A.  Baldwin  ap- 
pealed to  this  court  from  the  decree  of  dis- 
tribution In  the  above-entitled  matter.  Re- 
spondent, Santa  Rosa  Island  Company,  serv- 
ed and  filed  its  motion  to  dismiss  the  appeal, 
which  motion  Is  now  to  be  determined.  The 
grounds  of  the  motion  as  stated  therein  were: 
(1)  That  the  appeal  was  prematurely  taken, 
ns  the  notice  of  appeal  was  filed  on  July  20, 
1901,  whereas  the  decree  appealed  from  was 
not  entered  at  length  In  the  minutes  of  the 
superior  court  until  September  27,  1901;  (2) 
that  said  Cornelia  A.  Baldwin  Is  not  a  proper 
party  appellant,  and  was  not  aggrieved  by 
any  of  the  provisions  of  the  decree  of  final 
distribution;  (8)  that  Eliza  M.  Miller,  as  ad- 
ministratrix of  the  estate  of  said  More,  de- 
ceased, and  Eliza  M.  Miller  as  a  distributee 
under  said  decree,  are  necessary  parties  re- 
spondent. In  that  she  is  an  adverse  party  to 
said  appellant  In  both  said  capacities,  and 
will  be  affected  by  a  reversal  of  said  decree 
or  modification  thereof,  and  no  notice  of  ap- 
peal was  served  uiran  her  in  either  of  said 
capacitleB  within  the  time  allowed  by  law. 

It  appears  on  the  face  of  the  transcript  that 
the  decree  was  signed  as  follows:  "Done  In 
open  court  this  21st  day  of  May,  1901.  J.  V. 
Coffey,  Judge  of  the  Superior  Court"  In- 
dorsed: "FUed  May  21st,  1901.  Wm.  A. 
Deane,  Clerk,  by  V.  F,  Northrop,  Deputy 
Clerk."  The  notice  of  appeal  is  dated  July 
20,  1901,  and  reads:  "You  will  please  take 
notice  that  Coraelia  A.  Baldwin  hereby  ap- 
peals to  the  Supreme  Court  of  the  state  of 
California  from  the  decree  of  distribution 
made  and  entered  in  the  above-entitled  mat- 
tor  on  or  about  2l8t  day  of  May,  1901,  and 
from  the  whole  thereof."  The  notice  to  di- 
rected to  tiie  clerk  of  the  court  *i»d  to  sun- 
ary  parties  and  their  attorneys,  including  all 
interested  parties,  except  Eliza  M.  Miller, 
as  above  shown.  Acknowledgment  of  serv- 
ice of  the  notice  of  appeal  is  In  the  follow- 
ing terms:  "Service  and  receipt  of  copy  of 
notice  of  appeal  of  Cornelia  A.  Baldwin  from 
decree  of  distribution  made  and  entered  in  the 
above-entitled  matter  on  or  about  2l8t  day 
of  May,  1901,  admitted  this  20th  day  of 
July,  1901"— signed  by  the  attorneys  of  all 
the  respondents.  The  certificate  of  the  cleric 
Is  in  the  usual  form  as  to  correctness  of  the 
copies  of  papers  In  the  transcript  and  the  fil- 
ing of  an  undertaking.  The  bill  of  excep- 
tions shows  that  when  respondent  Santa 
Rosa  Island  Company,  offered  Its  deed  to 
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an  Interest  In  the  property  InTolved,  counsel 
for  appellant  objected  to  the  admission  of 
tbe  deed  on  the  ground  that  the  attorney  in 
fact  who  signed  It  for  bis  principal  had  no 
sufficient  authority.  The  objection  was  ova^ 
ruled  and  appellant  excepted,  "and  also  ex- 
cepted to  the  decree  of  distribution  entered 
in  said  matter,  In  so  far  as  It  awarded  a  por- 
tion of  said  estate  to  said  ISanta  Rosa  Island 
Company."  The  transcript  shows  only  the 
date  of  the  rendition  of  judgment,  May  21, 
1901,  and  does  not  show  when  it  was  entered. 
But  the  appeal  cannot  be  considered  unless 
the  notice  was  given  within  60  days  "after 
tbe  entry  of  judgment,"  and  it  has  been 
uniformly  held,  since  the  adoption  of  tbe 
Codes,  that  an  appeal  taken  from  the  judg- 
ment is  premature,  and  confers  no  jurisdic- 
tion on  this  court,  where  notice  Is  given  prior 
to  tbe  entry  of  judgment  Code  Civ.  Proc.  | 
930;  Bell  V.  Staacke,  137  Oal.  307,  70  Pac. 
171,  and  cases  cited.  The  record  failing  to 
show  any  entry  of  judgment.  It  does  not 
appear  that  this  court  has  jurisdiction. 

Appellant  claims,  however,  that  the  lan- 
guage of  her  notice  of  appeal  and  of  tbe 
acknowledgment  of  service  thereof,  and  her 
use  of  the  word  "entered"  in  making  her 
objection  to  tbe  decree  of  distribution  in  the 
bill  of  exceptions,  constitute  tbe  equivalent 
of  a  stipulation  that  tbe  decree  was  entered 
upon  M^y  21,  1901,  and  could  not  be  con- 
tradicted by  evidence;  citing  Harnlsh  v. 
Bramer,  71  Cal.  155,  11  Pac.  888;  Estate  of 
Mackay,  107  Cal.  303,  40  Pac.  658;  Estate  of 
Picholr.  139  Cal.  604,  70  Pac.  214,  73  Pac. 
004.  We  think  the  word  "entered,"  used  in 
connection  with  the  objection  to  the  decree 
can  have  no  significance  other  than  to  identic 
fy  the  document  referred  to  In  the  objection. 
It  certainly  is  not  record  evidence  that  tbe 
decree  was  in  fact  entered  when  tbe  objec- 
tion was  made,  for  It  had  not  at  that  moment 
been  rendered;  nor  do  we  think  it  evidence 
of  such  fact  because  the  word  "entered"  was 
used  later  on,  when  making  up  the  bill  of 
exceptions.  More  significance  may  perhaps 
b«  given  to  tbe  notice  of  appeal  and  the  ac- 
knowledgment of  service;  but  we  cannot  re- 
gard them  as  being  equivalent  to  a  stipula- 
tion to  tbe  correctness  of  tbe  transcript,  as 
where  the  transcript  shows  on  its  face  that 
on  a  date  named  "tbe  court  made,  entered, 
and  filed  an  order  distributing  and  assigning 
the  residue  of  tbe  estate,  •  »  •  which 
order  '^as  in  words  and  flg^ires  following,"  as 
was  the  case  in  Estate  of  Picholr,  or  as  was 
the  case  in  Hamlsb  v.  Bramer.  In  the  case 
here  tbe  date  named  Is  not  certain,  but  Is 
stated  to  be  "on  or  about  the  21st  of  Hay, 
1901,"  and  the  record  does  not  purport  to 
show  that  the  decree  was  then  entered.  It 
is  possible  that  the  judgment  may  have  been 
entered  at  length  In  the  proper  record  on  the 
day  it  was  rendered,  but  tbe  probability  is 
that  some  time  elapsed  before  tbe  entry  was 
so  made.  In  any  event  we  cannot  presume 
that  It  waa  entered  on  that  particular  day. 


Jurisdiction  must  be  made  to  appear  by  facta, 
and  not  by  presumptions.  The  question 
here,  as  was  said  in  the  Estate  of  Picholr, 
'Is  as  to  the  fact  Itself  and  the  proper  evi- 
dence of  It,  and  not  as  to  Its  waiver."  A 
stipulation  Is  an  agreement  of  the  attorney, 
entered  Into  for  tbe  purpose  of  binding  his 
clients  so  far  as  he  may  do  so  (Code  Civ. 
Proc.  i  283;  Anderson's  Diet.  Ot.  "Stipula- 
tion"); whereas  In  the  acknowledgment  of 
services  of  notice  of  appeal  the  purpose  Is  to 
supply  evidence  of  service,  and  neither  pur- 
ports to  be,  nor  In  any  sense  is  it,  an  agree- 
ment that  Its  recitals  are  true  in  fact,  and 
we  do  not  see  how  It  can  be  made  equivalent 
to  a  stipulation  that  the  decree  was  entered 
at  length  in  tbe  minutes  of  tbe  court  of  tbe 
date  named.  It  is  well  settled  that  jurisdic- 
tion Is  conferred  by  statute,  and  not  by  stip- 
Qlation  (Estate  of  Scott,  124  Cal.  671,  57  Pac. 
654);  and,  as  was  tbe  case  in  Estate  of 
Picholr,  the  stipulation  did  not  operate  to 
confer  jurisdiction,  but  was  treated  as  an 
agreement  that  the  facts  recited  In  the  record 
were  correct,  which  facts,  and  not  the  stip- 
ulation, must  be  examined  In  order  to  ascer- 
tain whether  Jurisdiction  exists  to  have  an 
appeal. 

As,  therefore,  the  record  falls  to  show  the 
date  when  tbe  decree  was  entered,  appellant 
seeks  to  show  this  fact  by  affidavits  filed  In 
support  of  tbe  motion  and  In  reply  thereta 
Whether  this  may  be  done  is  a  question  not 
necessary  to  be  determined  in  the  present 
case,  for  tbe  reason  that  In  our  opinion  the 
facts  there  appearing  cannot,  In  the  present 
case,  aid  appellant  From  tbese  affidavits  It 
appears  that  there  was  a  rough  minute  book 
kept  in  which  was  briefly  noted  the  proceed- 
ings of  the  court  each  day  as  they  occurred; 
but  this  minute  book  did  not  contain,  or  pur- 
port to  contain,  decrees  and  orders  entered 
at  length.  In  this  minute  book  there  was 
made  the  following  entry:  "May  21st  1901. 
14,070.  In  the  Matter  of  the  Estate  of  A.  P. 
More,  Deceased.  Signing  decree  of  distribu- 
tion. Granted.  Decree  of  distribution  made 
and  filed."  There  was  also  another  record, 
called  "minute  book  295,"  In  which  decrees 
and  orders  In  probate  were  entered  at  length, 
and  this  was  the  only  record  In  which  such 
entries  were  made.  In  this  book,  at  pages 
233  to  241,  Inclusive,  the  decree  In  question 
was  entered  at  length,  showing  when  signed 
by  tbe  Judge  and  filed  by  tbe  clerk.  Upon 
the  margin  of  page  233,  at  tbe  head  of  the 
entry,  was  written  by  the  copyist  who  enter- 
ed the  decree  the  following:  "Recorded  Sept 
27,  1901."  On  tbe  decree  Itself,  after  being 
entered  at  length,  was  indorsed  by  this  copy- 
ist the  following:  "M.  B.  205,  p.  234"— refers 
ring  to  tbe  book  and  second  page  where  the 
entry  would  be  found.  There  was  also  kept 
a  docket  called  a  "register,"  In  which  waa 
entered  daily  an  abstract  In  brief  of  proceed- 
ings such  as  orders  and  decrees  of  court  as 
they  occurred.  In  the  register  known  as 
"Supplemental  Register  A,"  at  page  103,  was 
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entered  by  a  clerk,  wbo  testified  to  the  fact, 
the  following:  "May  21st,  1901.  Decree  of 
final  distribution  m.  e.  &  f.  In  proceedings 
numbered  14,070,  In  tbe  matter  of  the  estate 
of  A.  P.  More,  deceased."  The  letters  "m. 
e.  &  f.,"  it  was  testified  meant  "made  by  the 
Judge,  entered  In  the  rough  minutes,  and 
filed."  Another  clerk  testified  that,  .after  the 
decree  had  been  entered  at  length  in  minute 
book  205,  he,  In  pursuance  of  the  custom  of 
the  office,  wrote  In  red  ink  in  this  supple- 
mental register  A,  immediately  following  the 
above  entry,  as  follows:  "M.  B.  205,  p.  234." 
And  he  testified  that  this  entry  means  "Min- 
ute Book  No.  205,  page  234,  and  designates 
tbe  second  page  In  tbe  said  minute  book,  in 
-wlilch  the  said  decree  •  •  •  bad  been  en- 
tered at  length." 

Mr.  T.  M.  Osmont,  attorney  for  appellant, 
deposed  at  some  length.  He  does  not  assume 
to  speak  from  personal  knowledge  as  to  when 
the  decree  was  entered.  His  statement  goes 
rather  to  the  steps  taken  by  him  to  learn  tbe 
fact,  and  to  explain  why  he  acted  upon  the 
assumption  that  the  decree  was  entered  at 
length  May  21,  1001.  He  deposed:  That  on 
June  14,  1901,  he  procured  from  the  then 
clerk,  Mr.  Deane,  a  copy  of  the  decree,  at- 
tached to  which  was  a  certificate,  "certifying 
that  said  decree  was  then  on  file  and  of  rec- 
ord in  his  ofllee.  *  *  •  Affiant  further 
states  that  in  addition  to  said  certificate  af- 
fiant learned  that  the  register  in  said  county 
clerk's  office  contained  the  entry  that  said 
decree  was  made,  entered,  and  filed  on  said 
2l8t  day  of  May,  1901;  that,  relying  upon  the 
truth  of  said  certificate  and  said  register 
entry,  affiant,  on  tbe  20tb  day  of  July,  1901, 
served  the  notice  of  appeal";  and  that  he 
was  not  aware  of  the  fact,  if  it  was  the  fact, 
tbat  tbe  decree  was  not  actually  recorded 
tintll  September  27,  1001,  nor  was  he  aware 
of  any  marginal  note  to  tbat  effect  in  the 
minute  book,  and  bad  no  knowledge  of  the 
fact  until  tbe  moving  papers  herein  were 
served  upon  him.  He  then  recites  the  steps 
taken  to  appeal  as  already  shown,  and  adds 
tbat  appellant's  time  for  filing  brief  herein 
on  the  appeal  was  extended  by  respondent 
without  any  Intimation  that  any  claim  would 
l>e  made  that  the  appeal  was  prematurely 
talcen.  We  think  is  satisfactorily  appears 
tbat  the  decree  in  question  was  not  entered, 
witbln  tbe  meaning  of  the  statute,  at  the 
date  claimed  by  appellant,  and  that  tlie  only 
date  which  can  be  given  for  such  entry  is 
September  27,  1901.  The  fact  is  undisputed 
tbat  the  only  minute  book  In  which  the  de- 
cree was  entered  shows  the  date  to  liave 
been  September  27th,  and  there  is  no  evi- 
dence that  the  record  was  tampered  with  in 
any  way,  and  there  Is  no  evidence  to  im- 
peach its  verity. 

Mr.  Osmont  states  tbat  he  was  furnished 
a  copy  of  tbe  decree  by  the  clerk,  certifying 
ttiat  said  decree  "was  then  on  file  and  of 
record"  in  the  clerk's  office.  This  is  not  a 
certificate  tbat  tbe  decree  liad  been  previous- 


ly entered  at  length,  and  did  not  Justify  tbe 
assumption  that  It  bad  been  so  entered.  He 
also  states  that,  in  addition  to  said  certifi- 
cate, he  learned  that  tbe  register  In  tbe 
clerk's  office  contained  tbe  entry  "tbat  aaid 
decree  was  made,  entered,  and  ffied  on  said 
2l8t  day  of  May,  1001."  How  he  learned  thia 
does  not  appear.  If  he  had  looked  at  the  reg- 
ister, he  would  have  seen  that  the  entry  there 
made  conveyed  no  such  meaning  on  its  face, 
but  required  explanation,  as  the  entry  there 
was  "m.  e.  &  f.,"  and  inquiry  on  his  part 
would  have  at  once  shown  that  the  entry  did 
not  mean  that  the  decree  had  been  entered 
at  large  in  the  minute  book  kept  for  tbat  pur- 
pose. It  was  held  in  Estate  of  Pearsons,  110 
Cal.  27,  50  Pac.  820,  that  an  entry  in  tbe 
clerk's  register  of  actions,  noting  an  entry 
of  decree  in  tbe  minutes,  which  bad  in  truth 
no  reference  to  its  final  entry  at  large  in  the 
minute  book,  but  only  to  an  entry  made  by 
the  courtroom  clerk  in  bis  rough  daily  min- 
utes of  proceedings,  is  not  such  an  entry  as 
could  be  conclusive  in  favor  of  appellant  that 
tbe  decree  had  been  finally  entered,  where  tt 
appears  that  they  could  have  ascertained  tbe 
true  meaning  of  the  entry  by  inquiry  in  the 
eierk's  office;  and,  although  appellants  were 
misled  by  such  entry  in  the  register  through 
failure  to  make  inquiry,  tbat  fact  "cannot 
confer  rights  upon  them  which  tbey  other- 
wise have  not" 

Nor  can  appellant  claim  tbat  respondent 
is  estoived  from  urging  its  motion  because  it 
granted  appellant  further  time  to  file  a  brief, 
and  did  not  then  notify  appellant  of  its  in- 
tention to  make  tbe  motion.  What  effect,  if 
any,  would  have  followed,  if  respondent  had 
asked  for  further  time  to  reply  to  appellant's 
brief,  need  not  be  considered.  It  was, said 
in  Bstate  of  Pearsons,  supra:  "Tbe  objection 
that  respondents  are  estopped  by  their  acts 
from  pressing  this  motion  cannot  avail  ap- 
pellants, even  if  it  be  conceded  that  tbe  facta 
show  such  estoppel.  When  the  appeal  is 
premature,  equally  with  where  it  is  too  late, 
tliis  court  lias  no  Jurisdiction  to  entertain 
it,  and,  upon  the  fact  appearing.  It  will  be 
dismissed  by  tbe  court's  own  motion."  Tbe 
cases  sustaining  the  rule  in  Bell  v.  Staacke, 
supra,  will  be  found  collected  in  Spelling's 
New  Trial  and  Appellate  Practice,  sections 
532  and  653  and  notes. 

It  is  unnecessary  to  consider  the  other 
grounds  of  the  motion  for  dismlBsal.  It  is 
advised  tbat  the  motion  be  granted,  and  the 
appeal  dismissed. 

We  concur:    GRAY,  C;  HARRISON,  O. 

For  the  reasons  given  In  the  foregoing 
opinion,  the  motion  to  dismiss  is  granted  and 
tbe  appeal  dismissed:  McFARLAND,  J.; 
LORIGAN,  J.;  VAN  DYKE,  J. 

AN6ELL0TTI,  J.  I  concur  in  the  Judg- 
ment. If  tbe  question  as  to  the  Jurisdiction 
of  this  court  to  entertain  an  appeal  from  a 
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jDdgment  or  order,  taken  before  the  entry  of 
■neb  Judgment  or  order,  were  an  open  one, 
I  might  come  to  a  different  conclusion.  The 
question  Is,  bowever,  purely  one  of  construc- 
tion of  certain  statutory  provisions,  which 
has  been  determined  by  this  court  adversely 
to  the  contention  of  appellant  in  the  follow- 
ing cases,  via.:  Mclaughlin  v.  Doberty,  64 
Cal.  619;  Thomas  v.  Anderson,  66  Cal.  43; 
People  T.  Center,  66  Cal.  667,  670,  6  Pac. 
268,  6  Pac.  481;  Simple  v.  Conway,  60  Cal. 
71,  10  Pac.  189;  Schroder  ▼.  Schmidt,  71 
Cal.  399,  12  Pac.  302;  Tyrrell  t.  Baldwin,  72 
CaL  192,  18  Pac  475;  Estate  of  Rose,  72 
Cal.  677,  14  Pac.  369;  Onerdonk  v.  San  Fran- 
cisco, 75  Cal.  534, 17  Pac.  678;  Coon  v.  Grand 
Lodge,  76  Oal.  354,  18  Pac.  384;  Home  for 
Inebriates  t.  Kaplan,  84  Cal.  486,  24  Pac. 
119;  McHngh  v.  Adkins,  117  Cal.  228,  49 
Pac  2;  Wells  v.  Kreyenhagen,  117  Cal.  329, 
49  Pac.  128;  Estate  of  Pearsons,  119  Cal. 
27,  60  Pac  929;  Wood  t.  Etiwanda  Water 
Co.,  122  CaL  152,  54  Pac  726;  Estate  of 
Scott.  124  Cal.  671,  67  Pac  654;  Estate  of 
Devincenzl,  131  Cal.  462,  63  Pac  723;  Bell 
T.  Staacke.  137  Cal.  307,  70  Pac  171.  The 
first  of  these  decisions  was  rendered  In  1880, 
and  this  court  has  ever  since  adhered  to  the 
construction  there  given  to  the  statute.  The 
settled  construction  of  a  statute,  acquiesced 
In  for  many  years  by  the  legislative  depart- 
ment of  the  state  (as  shown,  in  this  case,  by 
the  failure  of  that  department  to  make  any 
change  In  the  statute  in  the  respect  Indicated, 
notwithstanding  the  amendment  of  the  same 
statute  In  other  particulars),  is.  In  effect,  a 
part  of  the  statute  itself,  and  should  not  be 
changed  by  the  courts. 

I  concur:    HENSHAW,  J. 

BEATTr,  0.  J.  I  dissent  upon  the  grounds 
stated  in  my  opinion  in  Bell  v.  Staacke,  137 
Cal.  307,  70  Pac.  171.  We  have  here  another 
striking  illustration  of  the  Injustice  resulting 
from  the  enforcement  of  a  rule  wblch  de- 
rives no  support  from  the  principle  of  stare 
decisis,  and  seems  to  have  nothing  to  recom- 
mend it  aside  from  the  fact  that  it  has  been 
made  the  instrument  of  similar  Injustice  In 
many  previous  Intances. 

I  concur:    SHAW,  J. 

143  Cal.  8H 

ABBOTT  V.  HARTLEY.    (S.  F.  8,706.) 
(Supreme  Court  of  California.    June  8,  1004.) 

EUECnONS  —  CONTEST  —  STATEMENT  —  BUFFI- 
CIE:»CT— BALLOTS— IRBEGULABITIE8. 

1.  Under  Code  Civ.  Proc.  8  1115,  requiring 
the  particular  ground  of  an  election  contest  to 
be  stated,  and  section  1117,  declaring  that  no 
statement  of  the  grounds  of  contest  will  be  re- 
jected, nor  the  proceedings  dismissed,  for  want 
of  form,  if  the  grounds  of  contest  are  alleged 
with  soch  certainty  as  will  advise  the  defend- 
ant of  the  particnlar  proceeding  or  cause  for 
which  the  election  was  contested,  a  complaint 
alleging  that  the  contestant  had  received  a  high- 


er and  greater  number  of  votes  for  the  office 
than  had  the  contestee,  "but  that,  •  •  • 
through  •  *  •  the  carelessness,  negligence, 
and  malconduct  of  the  boards  of  judges  of  each 
and  every  of  the  said  four  election  precincts 
comprising  said  •  •  •  township,  and  of  the 
clerks  thereof,  in  canvassing  and  counting  the 
votes  given  at  said  election,  •  •  •  it  was 
erroneously  and  wrongfully  made  to  appear 
from  said  returns  that  said  contestee  had  re- 
ceived the  highest  number  of  votes,"  was  suffi- 
cient. 

2.  Where  a  statement  for  the  contest  of  an 
election  did  not  allege  that  the  contestant  and 
contestee  were  the  only  candidates  for  the  of- 
fice, and  the  grounds  of  contest  merely  alleged 
that  the  contestant  received  a  higher  number  of 
votes  than  the  contestee,  bnt  not  that  he  re- 
ceived the  highest  number  of  votes,  the  irregu- 
larity was  cured  by  a  recital  in  the  judgment, 
"No  other  j>erson  received  any  votes  for  said 
office  at  said  election  in  said  township." 

3.  Where,  in  an  election  contest,  the  finding 
of  the  trial  court,  supported  by  the  evidence, 
was  that  there  was  no  malconduct  on  the  part 
of  the  boards  of  judges  whereby  contestee  was 
injured  in  his  candidacy  in  any  way,  no  mis- 
conduct which  in  any  way  prevented  a  full  and 
fair  expression  of  the  will  of  the  qfoalified 
electors  of  the  precinct,  or  Uiat  diminidied  the 
numt>er  of  le^al  votes  that  the  contestee  would 
have  otherwise  received,  the  court  properly 
counted  the  ballots  from  the  contested  pre- 
cincts, as  Code  Civ.  Proc  {  1112,  expressly  pro- 
vides that  no  irregularity  or  improper  conduct 
in  the  proceedings  of  the  judges,  or  any  of  them, 
is  such  malconduct  as  avoids  an  election,  un- 
less the  irregularity  or  improper  conduct  is 
such  as  to  procure  the  person  whose  right  to 
the  office  is  contested  to  be  declared  elected, 
when  he  had  not  received  the  highest  number 
of  legal  votes. 

In  Bank.  Appeal  from  Superior  Gonrt, 
Contra  Costa  County;  Wm.  S.  Wells,  Judge. 

Action  by  J.  P.  Abbott  against  A.  C.  Hart- 
ley. Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

Wm.  M.  Cannon  and  B.  H.  Latimer,  for 
appellant.    W.  S.  Tinning,  for  respondent. 

HENSHAW,  J.  This  is  an  election  con- 
test over  the  office  of  Justice  of  the  peace  of 
the  Eightb  Judicial  Township  of  the  county 
of  Contra  Costa.  By  the  official  returns  It 
appeared  that  the  appellant,  A.  C.  Hartley, 
had  received  a  plurality  of  83  votes,  and 
on  a  recount  of  the  ballots  the  court  found 
and  declared  the  contestant  elected  by  a  plu- 
rality of  5  votes.  The  complaint  charged 
that  the  contestant  bad  received  a  higher  and 
greater  number  of  votes  for  the  office  than 
had  the  contestee,  Hartley,  "but  that,  not- 
withstanding thereof,  through  and  by  the 
carelessness,  negligence,  and  malconduct  of 
the  boards  of  Judges  of  each  and  every  of 
the  said  four  election  precincts  comprising 
said  Eighth  Judicial  Township,  and  of  the 
clerks  thereof,  in  canvassing  and  counting 
the  votes  given  at  said  election,  •  •  •  it 
was  erroneously  and  wrongfully  made  to  ap- 
pear from  said  returns  that  said  A.  O.  Hartley 
bad  received  the  highest  number  of  votes." 
Upon  this  allegation,  appellant  contends  that 
bis  motion  to  dismiss  the  contest  should 
have  been  granted,  because  the  grounds  of 
contest  were  not  alleged  with  sufficient  cer- 
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talnty  to  advise  the  defend^t  of  tbe  particu- 
lar proceeding  or  cause  for  wUcb  tlie  elec- 
tion was  contested.  Section  1115  of  tbe. 
Code  of  Civil  Procedure  provides  that  tbe 
particular  grounds  of  such  contest  must  be 
specified.  But  In  this  connection  section  1117 
declares  that  no  statement  of  tbe  grounds  of 
contest  will  be  rejected,  nor  tbe  proceedings 
dismissed,  by  any  court,  for  want  of  form, 
if  the  grounds  of  contest  are  alleged  with 
such  certainty  as  will  advise  the  defendant 
of  the  particular  proceeding  or  cause  for 
which  the  election  was  contested.  The  cer- 
tainty of  allegation  required  by  the  statute 
in  these  cases  is  not,  and  from  tbe  nature  of 
the  action  could  not  reasonably  be  expected 
to  be,  the  highest  degree  of  certainty  known 
In  pleading.  Minor  v.  Kidder,  43  Cal.  229. 
There  was  snflScient  in  the  grounds  of  con- 
test here  set  forth  to  apprise  tbe  contestee 
of  tbe  nature  of  the  attack  which  was  made, 
and  the  proof  was  the  usual  proof  tn  such 
cases— an  inspection  of  the  ballots,  and  ob- 
jections to  certain  of  them  as  containing  dis- 
tinguishing marks.  There  was  notliing  in 
this  line  of  proof  that  was  not  in  strict  ac- 
cord with  tbe  allegations  of  the  contestant— 
notliing  that  the  contestee  could  not  have 
anticipated  and  foreseen;  and,  even  If  such 
bad  been  the  case,  upon  his  application  time 
would  have  been  granted  him  to  meet  tbe 
case  upon  the  merits.  Minor  v.  Kidder,  43 
Cal.  229.  Tbe  motion  to  dismiss  was  prop- 
erly denied. 

It  is  further  asserted  tbat  the  Judgment  is 
erroneous  in  declaring  tbe  contestant  elected, 
because  the  statement  of  contest  did  not  al- 
lege that  Abbott  and  Hartley  were  tbe  only 
candidates  for  tbe  oflSce  In  question,  and  for 
the  further  reason  tbat  In  tbe  grounds  of 
contest  it  is  alleged  only  that  Abbott  received 
a  higher  number  of  votes  than  Hartley,  but 
it  is  not  alleged  that  Abbott  received  the 
highest  number  of  votes.  But  however  faul- 
ty the  statement  of  contest  may  have  been 
in  this  particular.  It  was,  at  the  most;  but 
subject  to  special  demurrer,  and  the  judg- 
ment of  the  court  cures  this  irregularity, 
since  it,  in  terms,  declares,  "no  other  person 
received  any  votes  for  said  office  at  said  elec- 
tion In  said  township." 

Tbe  appellant  further  Insists  tbat,  by  rea- 
son of  irregularities  and  misconduct  of  the 
election  boards  in  certain  precincts,  tbe  court 
should  have  refused  to  count  tbe  ballots 
from  those  precincts.  But  in  this  regard  the 
trial  court  found  tbat  there  was  no  malcon- 
duct  on  the  part  of  the  boards  of  judges 
whereby  contestee  was  injured  In  his  candi- 
dacy in  any  way,  no  misconduct  which  In  any 
way  prevented  a  full  and  fair  expression  of 
tbe  will  of  the  qualified  electors  of  the  pre- 
cinct, or  tbat  diminished  the  number  of  legal 
votes  that  the  contestee  would  otherwise 
have  received.  These  findings  draw  support 
from  the  evidence,  and  the  misconduct  of 
the  officers  was  not  such  as  to  vitiate  the 
election,  but  rather  was  such  as.  was  con- 


sidered in  the  cbses  of  Whlpley  r.  McKone, 
12  OaL  352,  Sprague  v.  Norway,  81  Cal.  178, 
Hayes  v.  Klrkwood,  136  Cal.  400,  69  Pac.  30, 
and  Kenwortby  v.  Mast,  141  Cal.  268,  74 
Pac.  841,  in  which  cases  it  was  held  tbat 
tbe  specffic  irregularities  did  not  vitiate  the 
election.  This  is  in  accord  with  section  1112 
of  the  Code  of  Civil  Procedure,  declaring 
tbat  no  Irregularity  or  Improper  conduct  In 
tbe  proceedings  of  the  judges,  or  any  of 
them,  is  such  malconduct  as  avoids  an  elec- 
tion, nnless  the  Irregularity  or  Improper  con- 
duct Is  such  as  to  procure  the  person  whose 
right  to  tbe  office  Is  contested  to  be  declared 
elected,  when  be  bad  not  received  tbe  blgb- 
est  number  of  legal  votes. 

This  court  has  made  its  Independent  ex- 
amination of  the  original  ballots,  reviewing 
the  rulings  of  the  trial  court  in  admitting 
and  rejecting  certain  of  them.  As  to  some 
ballots,  it  must  be  true  In  every  case  that 
the  question  is  a  close  one  as  to  whether 
or  not  they  should  or  should  not  be  rejected 
as  containing  distinguishing  marks.  All  tbat 
can  be  said  in  this  regard  is  that  tbe  trial 
Judge  should,  so  far  as  possible,  observe  uni- 
formity in  blB  rulings,  and  reject  or  admit 
all  of  a  class;  that  is  to  say,  all  containing 
alleged  distinguishing  marks  Identical  in 
character.  In  the  case  at  bar  tbe  trial  Judge 
did  this  with  much  particularity.  And,  In- 
deed, the  result,  under  our  recount,  would 
indicate  that.  If  he  erred  at  all,  it  was  In 
allowing  greater  latitude  to  the  contestee 
than  to  the  contestant  in  the  matter  of  mark- 
ed ballots.  Tbe  result  of  our  recount,  there- 
fore, In  no  way  changes  that  reacbed  by  tbe 
trial  court. 

The  judgment  appealed  from  is  therefore 
affirmed. 

We  concur:  SHAW,  J.;  ANGELLOTTI, 
J.;  LORIGAN,  J.;  McFARLAND,  J. 

IttCaLiM 
MAU.  SADLER  &  CO.  v.  KEARNEY.     (8. 

F.  2,701.) 
(Supreme  Court  of  California.    June  10,  1904.) 

EXECUTION— SALE   OF  BEAT,   ESTATE — BIOHTS   OF 
FT7B0HASES— POSSESSION — BECEIVEB. 

1.  A  purchaser  of  real  estate  under  execution 
Is  not  entitled  to  the  appointment  of  a  receiver 
to  take  possession,  harvest,  and  sell  tbe  crops 
growing  on  tbe  land  prior  to  the  expiration  of 
the  period  of  redemption. 

2.  A  purchaser  of  real  estate  under  execution 
is  not  entitled  to  possession,  as  against  the 
judgment  debtor  or  his  successor  in  interest  in 
possession,  prior  to  the  expiration  of  the  period 
of  redemption. 

Department  2.  Appeal  from  Superior 
Court,  City  and  Coun^  of  San  Francisco; 
E.  A.  Belcher,  Judge. 

Action  by  Mau,  Sadler  &  Co.  against  Jo- 
seph G.  Kearney.  From  a  judgment  in  favor 
of  plaintiff,  defendant  appeals.    Reversed. 

John  H.  Durst  and  W.  N.  Goodwin,  for  ap- 
pellant. ■  Erwln  L.  Sadler,  for  respondent 

f  2.  See  ExecuUoa,  voL  21,  Cent.  Dig.  t  801. 
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'  HENSHAW,  J.  Plaintiff,  having  become 
tbe  purchaser  at  execution  sale  of  a  farm 
belonging  to  defendant,  which  farm  was  In- 
cumbered by  two  mortgages,  brought  this  In* 
dependent  action,  seeking  the  appointment  of 
a  receiver  to  take  and  hold  possession  of, 
harvest,  and  sell  the  crop,  and  apply  the  pro- 
ceeds In  satisfaction  of  the  Judgment  under 
which  the  execution  sale  was  had.  The  court 
granted  the  application  for  a  receiver,  and 
the  single  question  involved  in  this  appeal 
Is  whether  the  purchaser  at  such  an  execu- 
tion sale  Is  entitled  to  possession  of  tbe 
property  sold,  prior  to  the  expiration  of  the 
period  for  redemption,  as  against  the  Judg- 
ment debtor,  or  his  successor  In  Interest  In 
possession.  That  he  Is  not  entitled  to  a  re- 
ceiver under  these  circimistancea  Is  squarely 
decided  in  West  v.  Conant,  100  Cal.  233,  34 
Pac.  705,  approved  In  Scott  v.  HotchkIss,  115 
Cal.  94,  47  Pac.  45,  and  again  In  Purser  v. 
Cady,  120  Cal.  214,  52  Pac.  489,  In  which  last 
case  It  Is  decided  that  the  right  to  possession 
Is  equally  good  In  the  successor  In  Interest 
of  the  Judgment  debtor.  The  case  of  Hill 
V.  Taylor,  22  Cal.  191,  relied  upon  by  re- 
spondent. Is  an  exceptional  case,  as  pointed 
out  In  White  v.  White,  130  Cal.  599,  62  Pac. 
1002,  80  Am.  St  Rep.  150.  The  mortgage  in 
Hill  V.  Taylor  covered  a  mining  claim,  and 
the  mortgagor,  after  tbe  Issuance  of  the  cer- 
tificate of  sale,  remained  in  possession  and 
mined  the  gold  In  the  claim.  It  was  alleged 
In  the  complaint  that,  If  allowed  to  continue 
BO  to  do,  the  value  of  the  property  would  be 
Impaired,  if  not  destroyed.  This,  coupled 
with  an  allegation  of  the  Insolvency  of  the 
mortgagor,  made  a  clear  case  for  tbe  ap- 
pointment of  a  receiver  to  prevent  waste  of 
the  realty. 

The  Judgment  appealed  from  Is  therefore 
reversed. 


We  concur: 
OAN.  J. 


McFARLAND,    X;     LORI- 


141  Cal.  511 

In  re  DIXON'S  ESTATE.    (S.  V.  3,419.) 
(Supreme  Court  of  California.    June  10,  1904.) 

WILLS— TBU8T8— TRUST   TO   CONVEY  LANDS- 
VALIDITY— TBUST   IN   PERSONALTY. 

1.  Where  testatrix's  will  devised  lands  to 
trustees  "in  trust  for  my  grandchild,  D.,"  such 
provision  was  not  equivalent  to  vesting  title  in 
tlie  rrnndchild. 

2.  Where  a  will  devised  lands  to  trustees,  who 
were  to  hold  the  same  for  the  benefit  of  a 
grandchild  of  testator  until  such  child  should 
attain  a  certain  age,  and  then  to  convey  the 
lands  to  him,  and,  in  case  of  his  death  before 
the  age  specified,  to  convey  the  same  to  the 
brothers  and  sisters  of  testator,  the  trust  in 
favor  of  the  grandchild  and  the  trusts  over  were 
void. 

3.  Where  a  will  devised  lands  and  personalty 
to  trustees,  who  were  to  hold  tbe  same  until 
testator's  grandchild  became  of  a  certain  age, 
and  then  to  transfer  and  convey  the  property 
to  him,  the  trust  in  the  real  estate  and  the 
personalty  being  a  part  of  the  same  trust 
scheme,  and  tbe  trust  as  to  the  lands  being 
void,  the  entire  trust,  including  the  personalty, 
was  void. 


Ck>mmls8lonK8'  Decision.  Department  2. 
Appeal  from  Superior  Oonrt,  Monterey  Coun- 
ty; N.  A.  Dom,  Judge. 

Judicial  proceedings  on  the  settlement  of 
tbe  estate  of  Susan  F.  Dixon,  deceased.  Ax)- 
peal  from  that  part  of  the  decree  of  distribu- 
tion awarding  Truman  Tuttle  Dixon  the  resi- 
due of  the  estate  of  deceased.   Affirmed. 

C.  F.  Lacey,  for  appellant  S.  F.  Gell  and 
Chas.  B.  Rosendale,  for  respondent 

COOPER,  C.  This  Is  an  appeal  from  that 
part  of  the  decree  of  distribution  which 
awards  to  Truman  Tuttle  Dixon  tbe  residue 
of  tbe  estate  of  deceased.  Tbe  court  con- 
strued the  portion  of  the  will  which  attempt- 
ed to  create  a  trust  to  convey  as  void,  and 
distributed  the  estate  to  the  heir  at  law. 

The  portion  of  the  will  In  question  here  is  as 
follows:  "Thirdly.— I  hereby  give,  devise  and 
bequeath  all  the  rest  and  residue  of  my  estate, 
real  and  personal,  to  John  W.  Rowling  and 
O.  A.  Daugherty,  or  tbe  survivor  of  tbem 
as  trustee,  in  trust  for  my  grandchild,  Tru- 
man Tattle  DIzon,  the  only  surviving  child 
of  my  deceased  son  John  F.  Dixon.  The 
same  to  be  held,  managed  and  controlled  by 
said  trustees,  or  tbe  survivor  of  them,  for 
the  use  and  benefit  of  my  said  grrandchild, 
Truman  Tuttle  Dixon,  until  he  shall  arrive  at 
the  age  of  thirty  years,  and  to  pay  ov^  to 
him  or  expend  for  him  the  Income  or  such 
part  thereof  as  said  trustees  or  tbe  survivor 
of  them,  shall  deem  necessary  or  suitable  for 
the  education  and  maintenance  of  said  grand* 
child  imtll  be  shall  arrive  at  the  age  of  twen- 
ty-one years,  and  thereafter  and  until  be 
shall  arrive  at  the  age  of  thirty  years  to  pay 
over  to  him  the  inc(Hne  of  said  trust  prop- 
erty. And  when  said  Truman  Tuttle  Dixon 
shall  arrive  at  tbe  age  of  thirty  years,  then  I 
direct  said  trustees  or  tbe  survivor  of  them, 
to  pay  over  and  transfer  to  said  Truman 
Tuttle  Dixon  the  said  trust  estate,  together 
with  the  income  and  accumulations  thereof. 
If  any,  less  the  necessary  expenses  of  said 
trust  And  I  hereby  direct  autborbse  and 
empower  said  trustees,  or  the  survivor  of 
them  to  sell  and  dispose  of  all  the  real  prop- 
erty owned  by  me  In  the  County  of  San  Luis 
Obispo  (providing  I  have  not  done  so  before 
my  death,  or  my  executors  have  not  made 
such  sale)  whenever  In  their  Judgment  a  good 
sale  can  be  made  of  said  property,  or  when- 
ever in  their  Judgment  it  would  be  for  the 
best  interests  of  said  trust  estate  to  sell  the 
same;  and  I  hereby  direct  my  said  trustees 
to  Invest  the  proceeds  of  such  sale  In  other 
real  property  near  to  or  In  Salinas  City,  Cal- 
ifornia, or  loan  tbe  same  on  good  mortgage 
security,  as  In  their  Judgment  shall  appear  to 
be  for  the  best  Interests  of  said  trust  estate. 
But  In  the  event  of  the  death  of  my  said 
grandchild,  Truman  Tuttle  Dixon,  before  he 
reaches  tbe  age  of  thirty  years  without  heirs 
of  his  body  then  alive,  then  and  In  such  event 
I  direct  my  said  trustees  to  pay  over  and 
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transfw  In  fee  simple  all  of  aald  trust  estate 
to  my  brother  and  four  sisters,  viz.:  J.  S. 
Cookser  of  Louis  Ck>unty,  Missouri,  Sarah 
Ellen  Beyaos  of  Iiouls  County,  Missouri,  Bllza 
A.  Johnson  of  Salinas  City,  California,  Mary 
E.  Jamison  of  Santa  Barbara  County,  Cali- 
fornia, and  Alice  Stephens  of  Santa  Clara 
County,  California,  in  equal  shares  less  the 
necessary  expenses  of  said  trust." 

By  the  terms  of  the  will  the  title  to  the 
estate  Is  given  to  the  trustees  for  the  pur- 
poses therein  specified.  There  Is  no  clause 
in  the  will.  Independent  of  the  trust  clause, 
by  wliich  it  can  be  ascertained  that  the  de- 
ceased intended  to  vest  the  title  to  the  prop- 
erty In  Truman  Tuttle  Dixon.  We  have  look- 
ed In  vain  for  words,  independent  of  the 
trust,  which  conli  be  construed  to  devise  the 
title  of  the  residue  of  the  estate  to  the  devi- 
see, bttt  fall  to  And  them.  The  words  "In 
trust  for  my  grandchild,  Tmman  Tuttle 
Dixon,"  are  not  sufficient  They  only  follow 
the  prior  clause,  which  expressly  devises  and 
bequeaths  the  estate  to  the  trustees,  and 
shows  the  beneficiary  of  the  trust  To  hold 
in  trust  for  the  grandchild  Is  not  the  equiva- 
lent of  giving  title  to  or  vesting  title  in  the 
grandchild.  If  this  were  so  every  instrument 
creating  a  trust  for  a  named  benefldairy 
would  cast  the  title  in  the  beneficiary.  The 
testatrix  clearly  Intended  the  title  to  remain 
In  the  tmatees  until  the  termination  of  the 
trust,  for  she  directs  the  trustees,  when  Dix- 
on shall  arrive  at  the  age  of  80  years,  "to 
jisy  over  and  transfer"  the  said  trust  estate 
to  him.  She  further  provides  that,  in  case  of 
the  death  of  said  Dixon  before  he  reaclv 
ea  the  age  of  SO  years,  the  trustees  shall  "pay 
over  and  transfer  in  fee  simple"  to  her  broth- 
er and  four  sisters,  in  eqoal  shares,  all  the 
resMne  of  the  estate.  The  title  to  be  given 
to  tbe  brother  and  sisters  in  case  of  the  death 
of  Dlzon  Is  through  the  tmst  to  convey.  The 
win  does  not  glre  or  derise  any  estate 
to  anch  brother  and  sisters.  The  trusts  over, 
therefore,  are  absolutely  dependent  upon  the 
tmst  to  convey,  and  must  fall  with  It  The 
case^  In  principle,  cannot  be  distinguished 
Crom  tbe  rule  in  Estate  of  Fair,  132  Cal. 
682,  eo  Pac.  442,  64  Pac.  1000,  84  Am.  St  Kep. 
70.  That  case  has  since  been  followed  in 
similar  cases  Involving  trusts  to  convey.  Es- 
tate of  Sanford,  186  Cal.  07,  68  Pac  494; 
McCurdy  v.  Otto,  140  Cal.  48,  73  Pac.  748; 
Hofaas  v.  Oummlngs  et  al.,  141  Cal.  S26,  76 
Pac  110. 

Nor  do  we  think  the  tmst  valid  as  to  the 
personal  proi>erty.  There  does  not  appear  to 
be  any  personal  property,  except  the  sum  of 
$1,166.16  in  money.  The  scheme  by  which 
tbe  trust  was  created  contemplated  that  tbe 
Income  of  all  the  property  should  be  used 
tar  the  education  and  support  of  Dixon,  and 
the  snrplus  of  the  Income,  if  any,  to  be 
transferred  to  him  upon  his  arriving  at  the 
age  of  80  years.  It  Is  not  clear,  nor  Is  It  prot>- 
able,  that.  If  the  testatrix  had  known  that  the 
tmst  as  to  real  estate  was  void,  she  would 


have  appointed  two  trustees,  and  created  a 
trust  for  so  many  years,  as  to  the  small 
amount  of  money  left  after  settling  the  es- 
tate. The  Income  of  11.166  at  tbe  current 
rates  of  Interest  after  paying  the  expenses 
and  commissions  of  two  trustees,  could  not 
be  much.  If  the  testatrix  had  known  that 
the  real  estate  was  all  to  be  distributed  to 
Dixon,  regardless  of  the  trust.  It  does  not 
appear  reasonable  that  she  would  have  kept 
the  small  amount  of  money  from  him  during 
the  life  of  the  trust  Nor  could  she  have 
contemplated  that,  in  case  of  the  death  of 
Dixon  before  reaching  the  age  of  30  years, 
the  real  estate  should  go  to  his  heirs  and  the 
11,166  to  her  brother  and  four  sisters.  In 
fact,  there  Is  nothing  in  the  record  to  show 
that  the  money  Is  not  tbe  accnmulatlons  of 
the  real  estate.  The  real  and  personal  prop- 
erty were  all  part  and  parcel  of  tbe  trust 
scheme,  and  the  trust  Is  void  as  to  all  the 
property.  Estate  of  Fair,  136  Cal.  79,  68  Pac. 
306. 

The  conclusions  herein  reached  are  twsed 
npon  the  authority  of  the  cases  cited.  The 
intention  of  tbe  testatrix  Is  defeated,  for  the 
reason  that  she  attempted  to  dispose  of  her 
property  in  a  mannw  forbidden  by  statute. 
It  is  always  with  reluctance  that  courts  de- 
clare a  win  or  a  provision  thereof  void.  The 
result  in  this  case  is  that  the  grandchild,  for 
whom  the  testatrix  Intended  the  estate,  gets 
it,  and  gets  It  much  sooner  than  was  contem- 
plated by  the  tmst  scheme.  It  may  be  that 
the  result  is  much  better  than  U  the  wishes 
of  the  testatrix  could  have  been  carried  out 
But  as  to  that  It  is  not  the  business  of  this 
court  to  Inquire.  In  all  cases  we  endeavor 
to  carry  out  the  intentions  of  a  deceased  per- 
son, as  expressed  in  the  will.  If  it  can  be 
done  witbout  disregarding  the  law  and  the 
statutes  of  our  state.  We  wonld  violate  oar 
duty  and  the  trust  reposed  in  us  If  we  should 
disregard  the  will  of  the  Legislature  and  the 
mandates  of  the  statute  to  carry  Into  effect 
a  will  In  violation  thereof. 

The  decree  and  Judgment  should  be  af- 
firmed. 

We  concur:    CHIPMAN,  O.;  ORAT,  a 

For  tbe  reasons  given  In  the  foregoing 
opinion,  the  decree  and  Judgment  appealed 
from  are  affirmed:  McFARLAND,  J.;  LiOR- 
IGAN,  J.;  HBNSHAW.  J. 


(JO  Mont.  SSO) 
WESTERN  IRON  WORKS  t.  MONTANA 
PULP  Sc  PAPER  CO.  et  al.  • 

(Supreme  Court  of  Montana.    June  22,  1904.) 

MKCHANICS'  LIENS  —  NOTICE— OESCBIFTIOn  Of 
PBOPEBTT—  SDFnCIENCY  —  CONTINUINO  AC- 
COUNT—M0RT0AQE8  —  PBIOBITT  —  COBFOBA- 
TIONS— INCOBPOBATION— CVIOBNCX  —  OEBXIF> 
ICATB— CEBTiriEO   COPIES. 

1.  The  organization  of  a  corporation  under 
the  State  law  was  properly  proved  by  a  copy 
of  its  certificate  of  incorporation,  certified  qr 
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the  Secretary  of  State,  under  Code  Civ.  Proc.  I 
3207,  providing  that  a  public  record  of  a  private 
writing  may  be  proved  by  a  copy  thereof  certi- 
fied by  the  legal  keeper  of  the  record. 

2.  Code  Civ.  Proc.  §  2130,  provides  for  a 
mechanic's  lien  on  a  "building  or  improvement" 
in  construction  of  which  the  labor  or  materials 
claimed  for  were  used.  Section  2133  extends 
the  lien  to  the  "land"  on  which  the  structure 
is  erected,  and  section  2131  provides  that  a  per- 
son desiring  to  perfect  a  mechanic's  lien  must 
file  a  notice  containing  a  correct  description  of 
the  property  to  be  charged.  Held,  that  the 
"property"  to  be  identified  under  section  2131  is 
the  building  or  improvement  on  which  the  lien 
is  given,  and  hence  a  specific  description  of  the 
"land"  IS  not  required. 

3.  Where,  in  proceedings  to  foreclose  a  me- 
chanic's lien,  the  record  disclosed  that  the  build- 
ing sought  to  be  charged  was  monumental  in 
character,  easily  distinguishable,  and  known  as 
the  paper  mill  of  a  particular  corporation,  and 
that  no  other  mill  or  building  of  like  character 
or  description  existed  in  the  town,  a  notice  of 
lien  describing  the  property  as  that  certain 
two-story  brick  mill  Duilding,  etc.,  with  the  lot 
or  lots  on  which  the  same  is  situated,  com- 
prising portions  of  the  following,"  including  a 
general  description  of  certain  blocks  in  the 
townsite  of  such  town  and  certain  real  estate 
outside  the  same,  was  sufficient. 

4.  Where  a  notice  of  a  mechanic's  lien,  after 
describing  the  building  on  which  the  lien  was 
claimed,  added  a  description  of  land,  in  addi- 
tion to  that  covered  by  the  building,  largely  in 
excess  of  the  statutory  amount  on  which  the 
lien  might  be  foreclosed,  such  defect  was  not  fa- 
tal to  the  lien ;  the  amount  to  which  the  claim- 
ant was  entitled  being  subject  to  adjudication 
in  the  proceedings  for  the  enforcement  of  the 
lien. 

5.  In  proceedings  to  foreclose  a  mechanic's 
lien,  the  question  whether  the  materials  were 
famished  and  the  labor  was  performed  under 
one  general  contract,  or  under  separate  con- 
tracts, is  one  of  fact. 

'  6.  In  a  proceeding  to  foreclose  a  mechanic's 
lien,  evidence  reviewed,  and  hel4  to  sustain  a 
finding  that  the  materials  and  labor  were  fur- 
nished under  a  single  contract  .on  an  open,  con- 
tinuous account. 

7.  AVhere  a  mortgage  was  executed  subsequent 
to  the  furnishing  of  materials  and  labor,  for 
which  a  lien  was  claimed  on  the  mortgaged 
property,  the  mortgagee,  by  purchase  of  the 
property  on  foreclosure  of  the  mortgage,  did  not 
become  a  bona  fide  purchaser,  but  was  substi- 
tuted only  to  the  rights  of  the  mortga^r,  and 
took  the  property  subject  to  the  mechanic's  lien,: 
under  Code  Civ.  Proc.  §  21.S3,  providing  that  all 
(juch  liens  shall  take  precedence  over  any  mort- 
gage incumbrance  subsequent  to  the  commence- 
ment of  work,  or  any  contract  for  the  erection 
of  the  building,  structure,  or  other  improvement. 

Commissioners'  Opinion.  Appeal  from  Dis- 
trict Court.  Gallatin  County;  Wm.  L.  HoUo- 
wny.  Judge. 

Action  by  tlie  Western  Iron  Works  against 
the  Montana  Pulp  &  Paper  Company  and 
others.  From  a  Judgment  in  favor  of  plain- 
tiff, defendant  Union  Bank  &  Trust  Company 
appeals.    Afflriued. 

MiBride  &  McBrlde  and  E.  B.  Hoffman,  for 
appellant    Geo.  A.  Clark,  for  resixtndent 

CLAYBERG,  C.  C.  Appeal  by  the  Union 
Bank  &  Trust  Company  from  a  judgment  ren- 
dered against  it  and  from  an  order  overruling 
its  motion  for  a  new  trial.    The  We.stern  Iron 

f  2.  See  Mechanics'  Liens,  vol.  34,  Cent  Dig.  {{ 
213,  214. 


Works  (hereinafter  designated  aa  the  "Iron 
Worka")  filed  a  complaint  in  the  district  court 
of  Gallatin  county  against  the  Montana  Pulp 
&  Paper  Company  (hereinafter  designated  as 
the  "Paper  Company"),  the  Union  Bank  & 
Trust  Company  (hereinafter  designated  as 
the  "Trust  Company"),  and  the  Davis  & 
WeUnscary  Company,  for  the  purpose  of  es- 
tablishing and  foreclosing  a  mechauic's  lieu 
upon  certain  real  estate  alleged  to  belong  to 
the  Paper  Company.  The  Trust  Company 
was  made  a  party  defendant  because  it  held 
a  mortgage  upon  the  property  against  which 
the  lien  was  claimed.  The  Davis  &  Weims- 
cary  Company  was  made  a  party  defendant, 
because  it  also  claimed  a  mechanic's  lien  on 
the  same  property. 

The  property  against  which  the  lien  Is 
claimed  Is  described  In  the  notice  of  lien  as 
follows:  "That  certain  two-story  brick  mill 
building,  with  all  machinery,  engines,  and 
boilers  contained  therein,  and  appurtenances, 
with  the  lot  or  lots  upon  which  the  same  Is 
situated,  comprising  portions  of  the  follow- 
ing: Fractional  blocks  Nos.  24,  25,  and  41  of 
the  original  town  of  Manhattan,  according  to 
the  plat  of  said  town  on  file  in  the  office  of 
the  clerk  and  recorder  of  Gallatin  county, 
Montana,  and  all  right  and  title  of  said  Mon- 
tana Pulp  &  Paper  Company  to  Manhattan 
avenue,  between  blocks  25  and  41  and  First 
street  and  between  blocks  24  and  25  and  the 
west  half  of  Second  street  and  between 
blocks  25  and  26  and  blocks  40  and  41  of  said 
town  site;  a  tract  of  land  in  the  S.  W.  i/«  of 
the  S.  B.  t/t  of  Sec.  3,  T.  1  N.,  R.  3  E.,  raid 
Gallatin  county,  beginning  at  a  stone  monu- 
ment the  quarter  comer  Sees.  3  and  10,  of 
said  township  and  range,  running  thence  at 
magnetic  variation  of  19  deg.  42  min..  K, 
north  572  and  ^Vito  feet  to  the  northeaat 
corner  of  fractlopal  block  41  of  Manhattan 
townsite,  thence  west  on  the  section  line  756 
and  «Vioo  feet  to  the  place  of  beginning,  all 
In  said  Gallatin  county,  state  of  Montana."- 
The  complaint  alleges:  "That  the  following 
Is  a  correct  description  of  the  property  upon 
which  said  work  and  labor  was  performed, 
and  materials,  machinery,  and  fixtures  fur- 
nished, to  wit:  Block  numbered  twenty-fire 
(25),  in  the  town  of  Manhattan,  with  the  Im- 
provements thereon."  The  Judgment  de- 
scribes the  property  against  which  the  Hen  is 
adjudged  as  follows:  "That  certain  paper 
mill  building,  with  lots  numbered  two,  three, 
four,  nineteen,  twenty,  twenty-one,  and  twen- 
ty-two, of  block  twenty-five,  Manhattan  town- 
site,  Gallatin  county,  Montana,  upon  which 
the  same  is  situated,  being  the  property  of 
defendant  Montana  Pulp  &  Paper  Company." 

The  Trust  Company  filed  its  separate  an- 
swer to  the  complaint  wherein  it  denied  that 
the  Iron  Works  furnished  any  materials  or 
fixtures,  or  performed  any  labor,  "for  or  upon 
any  of  the  property  described  in  Its  com- 
plaint upon  an  open  or  continuous  account" 
It  "denies  that  block  numbered  twenty-five 
(25)  of  the  town  of  Manhattan,  with  the  im- 
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proTements  thereon,  1b  a  correct  or  tme  de- 
scription of  any  proiwrty  for  which  plalntllF 
fnmlshed  any  material  or  upon  which  plain- 
tiff performed  any  wort  or  labor."  It  "de- 
nies that  on  the  15th  day  of  September,  1900, 
or  at  any  time,  or  at  all,  the  plalntift  filed  in 
the  office  of  the  county  clerk  and  recorder  of 
Gallatin  county,  Montana,  a  Just  or  true  ac- 
count of  the  amount  due  or  owing  to  the 
plaiatUt  for  materials  furnished  or  labor  per- 
formed npon  any  property  described  In  Its 
said  amended  complaint,  after  allowing  all 
credits,  or  containing  a  true  or  correct  de- 
scription of  any  property  permitted  by  law  to 
be  Included  within  a  notice  or  claim  of  lien,' 
or  upon  which  plalntift  was  entitled  to  or 
could  enforce  a  claim  of  lien,  as  against  this 
defendant."  It  "denies  that  any  alleged  no- 
tice or  claim  of  Hen  filed  by  the  said  plalntift 
with  the  clerk  and  recorder  of  Gallatin 
county,  Montana,  contained  a  correct  descrip- 
tion of  any  property  described  In  plaintiff's 
amended  complaint,  and  now  sought  to  be 
charged  with  said  alleged  Hen,  and  denies 
that  the  said  plalntift,  at  any  time  mentioned 
in  its  said  amended  complaint,  or  at  all,  filed 
any  other  or  different  notice  or  claim  of  Hen 
than  the  so-called  notice  and  claim  of  Hen 
hereinafter  referred  to,  and  a  copy  of  whldi 
is  hereto  annexed,  marked  'Exhibit  A,'  and 
made  a  part  of  this  answer."  As  an  afhrma- 
tive  defense  It  alleges,  in  substance,  that  on 
May  1,  1900,  the  Paper  Company  executed  to 
It  a  mortgage  to  secure  the  payment  of  $60,- 
000,  covering  all  the  property  described  in 
the  Iron  Works*  notice  of  Hen;  that  on  Jan- 
uary 21,  190J,  a  default  having  occurred  In 
the  terms  and  conditions  of  the  mortgage,  the 
Trust  Company  commenced  a  suit  for  the 
foreclosure  thereof,  which  resulted  in  a  de- 
rree  in  Its  favor  In  February,  1901;  that  a 
sale  of  the  property  was  had  under  this  de-. 
cree  on  March  15,  1901,  at  which  time  the 
Trust  Company  became  the  purcliaser  of  the 
property.  The  Iron  Works  was  not  made  a 
party  to  this  suit  for  foreclosure,  although 
its  notice  of  lien  had  been  filed  long  before 
the  Institution  of  that  suit.  The  answer 
then  alleges  that  the  Hen  claimed  Is  subject 
to  the  Trust  Company's  mortgage  and  title. 

To  this  answer  the  Iron  Works  replied,  de- 
nying all  new  matter.  Separate  answers 
were  also  filed  by  the  Paper  Company  and  by 
the  Davis  &  Weimscary  Company,  to  which 
replies  were  made;  but  the  issues  raised  by 
these  other  answers  are  not  material  in  this 
case,  because  the  court  below  rendered  a  de- 
cree in  favor  of  the  Iron  Works,  and  none  of 
the  parties  to  the  suit  below  appealed  except 
the  Trust  Company. 

The  decision  of  the  four  following  ques- 
tions discussed  in  the  brief  are  determinative 
of  these  appeals,  and  we  shall  not  further  re- 
fer to  the  assignments  of  error:  (1)  As  to  the 
proof  of  the  corporate  existence  of  the  West- 
ern Iron  Works.  (2)  As  to  the  sulBdency  of 
the  notice  of  the  claim  of  lien  with  reference 
to  the  description  of  the  property  therein. 


(3)  As  to  the  character  of  the  account  npon 
which  the  claim  of  lien  Is  based.  (4)  As  to 
the  Hen  being  subject  to  the  rights  of  the 
Trust  Company. 

1.  As  to  the  corporate  character  of  plaln- 
ai:  The  record  discloses  that  the  Trust 
Company  denied  the  allegation  of  the  corpo- 
rate existence  of  the  Iron  Works.  Upon  the 
trial  of  the  case  the  Iron  Works  offered  in 
evidence  a  copy  of  Its  certlflcate  of  Incorpo- 
i-atlon,  duly  certified  by  the  Secretary  of 
State.  This  was  objected  to  as  Irrelevant, 
immaterial,  and  Incompetent  The  Iron 
Works  was  organized  as  a  corporation  under 
the  law  of  1887.  Upon  the  organization  of  the 
state  of  Montana  the  Secretary  of  State  suc- 
ceeded to  the  office  of  Secretary  of  the  Ter- 
ritory, and  hecame  the  legal  keeper  of  all  the 
records  of  that  office.  The  certlflcate  of  in- 
corporation of  the  Iron  Works  being  of  rec- 
ord In  that  office,  It  was  properly  proved  by 
a  copy  thereof  certified  by  the  Secretary  of 
State.    Section  3207,  Code  of  Civil  Procedure. 

2.  As  to  the  sufficiency  of  the  notice  or 
claim  of  lien:  An  Investigation  of  the  record 
discloses  the  fact  that.  In  the  notice  or  claim 
of  Hen,  the  land  upon  which  the  buildings  are 
situated  Is  described  very  generally,  that  In 
the  amended  complaint  it  Is  more  specifically 
described,  and  in  the  Judgment  of  the  court 
such  description  becomes  accm-ate.  Appel- 
lant claims  that  the  description  of  the  land 
sought  to  be  subjected  to  the  lien  must  be 
definite  and  certain  In  the  notice  or  claim  of 
lien;  that  the  land  described  therein  com- 
prises "approximately  18  acres,  containing 
practically  all  the  ground  in  the  town  of 
Manhattan,  and  practically  all  the  ground 
described  by  metes  and  bounds  outside  the 
town  of  Manhattan,"  and  that  the  Hen  law 
gives  a  Hen  upon  only  one  acre  of  ground  if 
outside  the  city,  or  upon  land  or  lots  upon 
which  the  building  Is  situated  If  within  the 
city.  It  is  therefore  contended  that  the  de- 
scription in  the  notice  of  Hen  is  not  sufficient 
to  support  any  mechanic's  Hen  upon  any 
property  therein  mentioned. 

It  will  be  noticed  that  the  particular  prop- 
erty upon  which  the  Hen  Is  claimed  is  de- 
scribed in  the  notice  of  lien  as  follows:  "That 
certain  two-story  brick  mill  building,  with  all 
machinery,  engines,  and  boilers  contained 
therein,  and  appurtenances,  with  the  lot  or 
lots  uponwhlch  the  same  is  situated,  compris- 
ing portions  of  the  following."  Then  follows 
a  general  description  of  certain  blocks  in  the 
townsite  of  Manhattan  and  certain  real  es- 
tate outside  said  townsite.  Section  2131  of 
the  Code  of  Civil  Procedure  provides  that 
every  one,  wishing  to  avail  himself  of  the 
benefits  of  the  chapter  upon  mechanics'  liens, 
must  file  with  the  county  clerk  of  the  county 
In  w^hich  the  premises  mentioned  are  situat- 
ed, and  within  90  days  after  the  material  or 
machinery  aforesaid  has  been  furnished  or 
the  work  or  labor  performed,  a  true  account 
of  the  amount  due  him  after  allowing  all 
credits,  and  containing  a  correct  description 
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of  the  property  to  be  charged  with  aaid  lien, 
verified  by  affidavit;  "but  any  error  or  mis- 
take In  the  amount  or  description  does  not 
affect  the  validity  of  the  Uen  if  the  property 
can  be  identified  by  the  description."  The 
purpose  of  describing  the  land  upon  which 
the  building  or  improvements  are  situated 
"is  demanded  only  for  purposes  of  Identifica- 
tion." Bruuner  v.  Marks,  98  Cal.  374,  33  Fac. 
265;  North  Star  Iron  Works  v.  Strong  (Minn.) 
21  N.  W.  740;  Drexel  v.  Richards  (Neb.)  70 
N.  W.  23;  Tay!or  v.  Netherwood  (Va.)  20  S. 
K.  888.  Any  description  which  will  enable 
one  familiar  with  the  locality  to  Identify  the 
property  upon  which  the  lien  is  claimed  is 
BufBcient  Hooven,  etc.,  Co.  v.  Featherstone, 
111  Fed.  81;  McNamee  v.  Rauck,  128  Ind. 
59,  27  N.  E.  423;  Hughes  v.  Torgerson  (Ala.) 
11  South.  209,  16  L.  R.  A.  600,  38  Am.  St 
Rep.  106.  By  section  2130  of  the  Code  of 
Civil  Procedure  a  Hen  is  given  upon  the 
building  or  improvement  in  the  construction 
of  which  the  labor  or  materials  were  used, 
and  section  2133  of  the  Code  of  Civil  Pro- 
cedure extends  this  Uen  to  the  land  upon 
which  the  structure  or  building  is  situated. 
Therefore  the  "property"  to  be  identified  un- 
der section  2131  of  the  Code  of  Civil  Proced- 
ure is  the  building  or  improvement  upon 
which  the  lien  is  given. 

The  notice  of  lien  in  this  case  describes 
tliis  property  as  "that  certain  two-story  brick 
mill  building,  •  •  •  with  the  lot  or  lots 
upon  which  the  same  is  situated,"  in  the 
town  of  Manhattan,  Gallatin  county,  Mon- 
tana. If  the  description  in  the  notice  of  lien 
ended  here,  it  would,  under  the  above  deci- 
sions, have  answered  the  purpose  required 
by  the  statutes.  It  would  be  ample  to  iden- 
tify the  property  upon  which  the  lien  is 
claimed.  The  record  discloses  that  the  build- 
lug  is  about  300  feet  long,  150  feet  wide,  and 
50  feet  high,  and  "Is  monumental  in  charac- 
ter, is  easily  distinguishable  as,  and  is  known 
to  be,  the  paper  mill  of  the  Montana  Pulp  ik. 
Paper  Company,"  as  the  court  below  aptly 
said.  The  record  does  not  disclose  that  any 
other  mill  or  building  of  like  character  or 
description  exists  in  the  town  of  Manhattan, 
but  on  the  contrary,  does  disclose  that  there 
are  no  other  two-story  brick  buildings  in  that 
vicinity.  The  appellant  introduced  no  testi- 
mony upon  the  bearing  in  the  court  below, 
except  its  mortgage,  the  judgment  roll  fore- 
closing the  same,  and  the  sheritTs  deed  of 
the  property  to  itself  upon  such  foreclosure. 

The  appellant  Insists  that  the  remainder 
of  the  description  of  the  land  set  forth  in  the 
notice  of  lien  discloses  that  the  land  claimed 
by  the  lien  exceeds  the  amount  allowed  by 
statute,  and  therefore  the  description  is  so 
Indefinite  as  to  avoid  the  Hen  claimed.  We 
are  of  the  opinion  that  this  position  is  un- 
sound. The  purpose  of  the  filing  of  a  claim 
of  lien  Is  to  notify  all  parties  dealing  with 
the  property  that  a  lien  is  claimed  upon  It. 
When  the  building  is  identified  this  notice  is 
given.     All   persons  are  charged  with  the 


knowledge  that  the  statute  gives  a  Uen  upon 
a  buUding,  and  then  extends  it  to  a  certain 
area  of  the  land  upon  which  the  building  is 
situated.  If  the  Uen  claimant  were  required 
to  specifically  describe  the  land  in  bis  notice 
of  Uen,  he  would  often,  without  any  fault 
upon  his  part,  be  unable  to  do  so.  To  ascer- 
tain the  exact  description,  if  outside  the  lim- 
its of  a  city,  would  in  many  instances  require 
a  survey,  which  the  owner  migbt  object  to 
and  prevent  Again,  such  a  requirement 
where  the  structure  is  outside  the  limits  of 
a  city,  would  give  the  right  to  the  lien  claim- 
ant to  select  the  land  in  any  shape  he  desired, 
and  the  query  would  then  arise  whether  his 
selection  would  not  be  binding  upon  the  court 
and  all  parties  to  the  suit.  This  might  ren- 
der the  statute  extremely  oppressive  upon 
the  landowner.  If  there  was  more  than  one 
lien  claimant,  each  might  select  the  ground 
desired  by  Iiim,  and  no  two  selections  might 
coincide.  If  the  tract  of  land  described  is  of 
greater  area  than  the  statute  allows,  but  is 
Bufilcient  for  identification,  the  amount  and 
specific  description  against  which  the  Uen 
should  be  adjudged  is  a  matter  to  be  tried 
and  determined  by  the  court;  and,  as  held 
in  the  case  of  Oster  v.  Rabeneau,  46  Mo.  585, 
the  court  may,  if  necessary,  appoint  a  survey- 
or or  commissioner  "to  make  it  certain  and 
exact  in  every  respect  prior  to  the  Judgment 
of  the  court"  TlUs,  we  ijelieve,  is  the  safer 
rule,  and  the  one  supported  by  the  weight 
of  authority.  Smith  v.  Sherman  Min.  Co.,  12 
Mont  524,  31  Pac.  72;  North  Star  Iron  Works 
V.  Strong  (Minn.)  21  N.  W.  740;  Evans  v. 
Sanford  (Minn.)  68  N.  W.  21;  Drexel  v.  Rich- 
ards (Neb.)  70  N.  W.  23;  White  Lake  Lum. 
Co.  V.  Russell  (Neb.)  34  N.  W.  1(W,  3  Am.  St 
Rep.  262;  Edwards  v.  Derrickson,  28  N.  J. 
Law,  39;  Derrickson  v.  Edwards,  29  N.  J. 
Law,  468,  80  Am.  Dec.  220;  Shattuck  v. 
Beardsley,  46  Conn.  386;  Whltenack  v.  Noe, 
11  N.  J.  Eq.  321;  Oster  v.  Rabeneau,  46  Mo. 
595;  BradUh  v.  James,  83  Mo.  313;  Willa- 
mette Steam  Mills  Co.  v.  Kremer,  84  Cal.  209, 
29  Pac.  633. 

In  so  far  as  the  granting  of  the  lien  Is 
concerned,  the  statute  is  remedial  in  charac- 
ter, and  should  be  liberally  construed.  la 
so  far,  however,  as  the  procedure  is  concern- 
ed by  which  the  lien  is  claimed  and  enforced, 
being  pointed  out  by  the  statute,  such  stat- 
ute must  be  strictly  followed.  McGlauflin  v. 
Wormser,  28  Mont  177,  72  Pac,  42a  The 
Supreme  Court  of  Missouri  has  well  said: 
"The  courts  at  one  time  were  inclined  to 
hold  that  enactments  for  mechanics'  liens 
were  in  derogation  of  the  common  law,  and 
their  provisions  should  therefore  be  constru- 
ed strictly  against  those  who  sought  to  avail 
themselves  of  their  benefits.  But  the  better 
dcctrine  now  is  that  these  statutes  are  high- 
ly remedial  in  their  nature,  and  should  re- 
ceive a  liberal  construction  to  advance  the 
just  and  beneficent  objects  had  In  view  in 
their  passage.  Their  great  aim  and  purpose 
is  to  do  substantial  Justice  between  the  par- 
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ties,  and  tbis  should  never  be  lost  slgbt  of 
In  giving  tbem  a  practical  construction."  De 
Witt  V.  Smith,  63  Mo.  263.  The  case  under 
consideration  is  so  clearly  distinguishable 
from  that  of  Big  Blackfoot  Milling  Co.  y. 
Blue  Bird  Mining  Co.,  19  Mont.  454,  48  Pac. 
778,  that  further  comment  seems  unneces- 
sary. We  are  therefore  of  the  opinion  that 
the  notice,  In  so  far  as  the  description  of  the 
property  Is  concerned,  complies  with  the  stat- 
ute. 

3.  As  to  the  account:  Appellant  claims 
that  the  account  upon  which  the  lien  Is  based 
"is  not  a  continuous  running  account;  but, 
on  the  contrary,  the  evidence  of  plaintiff 
shows  affirmatively  and  conclusively  that  any 
material  furnished  or  labor  performed  was 
furnished  and  performed  under  separate  con- 
tracts, payments  for  which  were  to  be  due 
at  the  end  of  each  month."  The  question 
as  to  whether  the  materials  furnished  and 
labor  performed  were  under  one  general  con- 
tract, or  under  separate  contracts,  was  one 
of  fact.  Treusch  v.  Shryock,  51  Md.  162; 
Lamb  v.  Hanneman,  40  Iowa,  41.  Appellant 
introduced  no  evidence  as  to  this  question, 
and  therefore  its  determination  must  rest  en- 
tirely upon  plaintiff's  evidence.  The  court 
below,  after  hearing  all  the  evidence,  made 
the  following  finding:  "That  between  the 
27th  day  of  March,  1900,  and  the  22d  day 
of  June,  1900,  the  plaintiff  furnished  ma- 
terials, machinery,  and  fixtures  upon  an  open 
and  continuous  account  to  the  defendant 
Montana  Pulp  &■  Paper  Company  at  Its  spe- 
cial instance  and  request."  The  evidence 
disclosed  in  the  record  fully  sustains  this 
finding. 

Witness  Hoyt  tesOfled  that  "in  the  first 
place  Mr.  Kennedy  [manager  of  the  Paper 
Company]  inquired  of  me  personally  in  re- 
gard to  prices  for  materials  that  he  would 
need  in  the  speclfl-ations  and  construction 
of  the  Montana  Pulp  &  Paper  Company  mill 
at  Manhattan;  Inquired  for  prices  on  labor 
and  prices  on  materials,  such  ns  shafting, 
pulleys,  and  prices  on  labor  for  blacksmith. 
•  •  *  This  conversation  •  •  •  was 
some  time  in  March,  1900.  •  •  •  Mr, 
Kennedy  came  to  the  office,  and  met  me  per- 
sonally, and  asked  for  those  prices,  stated 
who  he  was,  and  asked  for  these  prices,  and 
stated  at  that  time  there  was  quite  an 
amount  of  machinery  that  was  necessary 
over  there,  and  wanted  to  know  what  our 
facilities  were  for  getting  this  work  out,  and 
X  told  him  we  could  furnish  anything  he 
wanted  in  our  line,  and  he  inquired  for  our 
price,  and  I  quoted  the  prices,  and  he  seemed 
to  think  they  were  high,  but.  In  view  of  the 
fact  tliat  we  could  get  the  work  out  Immedi- 
ately, that  he  would  let  this  work  and  send 
us  an  order  within  a  very  few  days,  and 
additional  orders  to  fill  right  along.  He  gave 
me  to  believe  at  that  time  there  was  a  vast 
amonnt  of  work,  and  therefore  1  quoted  him 
quite  low  prices.  •  •  •  There  was  no 
understanding  in  the  conversation  which  I 
77  P.— 27 


bad  with  Mr.  Kennedy  as  to  when  the  deliv- 
ery of  the  goods  should  cease,  nor  any  un- 
derstanding as  to  when  the  goods  should  be 
paid  for."  The  record  then  discloses  the  cor- 
respondence between  the  parties,  ordering 
the  materials  mentioned  In  the  account  filed 
-with  the  notice  of  Hen  at  different  times. 

Witness  Melcher  testified  that  "Mr.  Ken- 
nedy called  on  me  that  morning  relative  to 
the  work  that  we  were  getting  out  for  the 
Montana  Pulp  &  Paper  Company,  more  par- 
ticularly I  thought,  that  morning,  to  urge 
the  prompt  delivery  of  anything  he  would 
want;  also  to  have  me  promise  that  any  and 
all  things  which  he  would  order  in  the  fu- 
ture would  be  attended  to  very  promptly. 
That  was  the  principal  object  of  his  visit 
there  that  morning.  He  didn't  give  me  any 
I  further  understanding  as  to  what  would  be 
i  ordered  in  the  future,  any  more  than  that 
I  there  would  be  thousands  of  dollars'  worth 
i  of  work  required.  •  •  •  I  was  familiar 
at  all  times  with  what  was  going  on  at  this 
plant  and  what  was  to  be  the  use  of  it.  He 
gave  me  to  understand  what  he  would  want. 
I  knew  In  a  general  way  what  orders  would 
come  to  me,  what  would  be  required  to  fur- 
nish for  the  building.  •  •  •  I  was  given 
to  understand  that  they  were  constructing 
a  pulp  and  paper  mill  there,  and  they  would 
want  materials,  finished  and  unfinished  ma- 
terials, at  the  completion  of  that  mill,  which 
we  had  the  facilities  for  furnishing.  There 
was  no  definite  amonnt  stated,  nor  order 
made  for  a  certain  amount  or  quantity.  EJach 
letter  would  specify  what  they  wanted  at 
that  time.  The  general  proposition  didn't 
specify  anything,  and  there  was  nothing  said 
about  the  length  of  time  these  orders  would 
continue." 

We  are  satisfied  that  this  testimony  is  suf- 
ficient to  support  this  finding  under  the  fol- 
lowing authorities:  Helena  Steam  Heating 
&  Supply  Co.  V.  Wells,  16  Mont  65,  40  Pac. 
78:  Matthews  v.  Waggenhaeuser  (Tex.)  19  S. 
W.  150;  Klzer  Lumber  Co.  v.  Mosely  (Ark.) 
20  S.  W.  400;  Trustees  v.  Helse,  44  Md.  4.')3; 
Gray  v.  Blbling  (Neb.)  53  N.  W.  68.  The 
facts  of  this  case  are  clearly  distinguishable 
from  those  In  Holter  Hardware  Co.  v.  On- 
tario MIn.  Co.,  24  Mont.  184.  01  Pac.  3;  and 
come  clearly  within  the  rule  announced  in 
the  case  of  Helena  Steam  Heating  &  Supply 
Co.  V.  Wells,  supra. 

4.  As  to  the  question  of  priority:  Coun- 
sel for  appellant  claims  that  the  Trust  Com- 
pany was  a  bona  fide  purchaser  of  the  prop- 
erty against  which  the  lien  is  claimed,  was 
misled  by  the  indefinite  description  in  the 
notice  of  Hen,  and  that  the  lien  claimed  by 
the  Iron  Works  Is  subordinate  to  Its  claim. 
The  Trust  Company  became  a  mortgagee  un- 
der the  mortgage  dated  May,  1900,  which 
was  subsequent  to  the  furnishing  of  consid- 
erable of  the  material  for  which  the  lien  is 
claimed.  It  foreclosed  its  mortgage  and  be- 
came the  purchaser  of  the  property  at  the 
sherill'g  sale  under  the  decree  of  forecloaurs. 
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By  tbla  procedure  It  fslmply  became  Bubstl- 
tuted  to  only  the  rlgbts,  titles,  and  interest 
that  the  Paper  Company  had  in  the  property 
apon  'Which  the  lien  is  claimed,  and  to  no 
other  or  greater  rights.  It  simply  stood  in 
the  shoes  of  the  Paper  Company,  and  was, 
therefore,  not  a  bona  fide  purchaser,  but  was 
the  successor  in  interest  of  the  Paper  Com- 
pany. It  did  not  allege  nor  show  that  it 
was  In  fact  misled  in  any  way  by  the  descrip- 
tion in  the  notice  of  lien,  but  contented  it- 
self by  simply  proving  its  source  of  title. 
Being  merely  the  successor  in  interest  of  tbo 
Paper  Company,  it  is  bound  to  the  same  ex- 
tent and  in  the  same  manner  as  that  compa- 
ny. Under  the  provisions  of  section  2133, 
Code  of  Civil  Procedure,  appellant's  mortgage 
was  subject  to  the  Iron  Works'  lien. 

We  therefore  advise  that  the  Judgment  and 
order  appealed  from  be  affirmed. 

POORMAN  and  CALLAWAY,  CO.,  con- 
cnr. 

PBR  CURIAM.  For  the  reasons  stated  In 
the  foregoing  opinion,  the  Judgment  and  or- 
der are  affirmed. 

HOLLOW  AT,  J.,  being  disqualified,  takes 
no  part  in  this  decision. 


(U  Mont.  120) 

SPENCER  T.  HERSAM  et  aL 
(Supreme  Court  of  Montana.     July  8,  1904.) 

TBNOOB     AND     PUBCHA8EB—C0NTBACT— RESCIS- 
SION —  FBAUD  —  COMPLAINT  —  EQUITY  — 
HEW  TBIAlr— NOTICE— BEBVICE— TIME. 

1.  In  an  action  to  rescind  a  sale  of  real  estate 
for  fraud,  an  allegation  that  plaintiff  relied  on 
the  representations  made  constituted  a  suffi- 
cient averment  that  be  believed  then  to  be  true. 

2:  The  time  for  giving  notice  of  Intention  to 
move  for  a  new  trial  in  an  equity  case,  where  is- 
sues have  been  submitted  to  a  jury,  begin*  to 
run  from  the  date  of  notice  of  the  decision  by 
the  court  adopting  or  rejecting  the  findings  of 
the  Jury,  and  not  from  the  date  of  the  return  of 
the  special  findings  by  the  jury. 

Commissioners'  Opinion.  Appeal  from  Dls- 
trtet  Court,  SUver  Bow  County;  Wm.  Clan- 
cy, Judge. 

Action  by  John  B.  Spencer  against  M.  E. 
Hersam  and  others.  From  a  Judgment  In 
favor  of  plalntift,  defendants  appeal.  Affirm- 
ed. 

M.  P.  Gilchrist,  for  appellants.  O.  M. 
Parr,  for  respondent 

OALLAWAY,  O.  This  action  was  brought 
by  the  plaintiff,  the  vendor,  for  the  pur- 
pose of  procuring  the  rescission  of  a  sale  of 
real  estate  on  the  ground  of  fraud  practiced 
upon  him  by  the  defendants,  the  vendees. 
The  appeal  has  been  taken  by  the  defendants 
from  a  Judgment  against  them,  and  from 
an  order  denying  their  motion  for  a  new 
trial. 

1.  The  decisive  question  in  the  case  is, 
does  tbe  complaint  state  a  cause  of  action? 


Counsel  for  the  respectivs  parties  do  not 
agree  as  to  whether  it  does,  under  the  mle 
announced  in  Butte  Hardware  Co.  t.  Knox, 
28  Mont.  Ill,  72  Pac.  301.  Without  entering 
into  a  detailed  discussion  of  the  facts  alleged. 
we  may  say  that  the  complaint,  in  effect, 
states  that  certain  representations,  which 
plaintiff  bad  a  rigbt  to  rely  upon,  were  made 
to  him  by  and  at  the  Instance  of  the  defend- 
ants; that  the  representations  were  untrue, 
and  therefore  false;  that  plaintiff  relied 
upon  such  representations,  and  was  induced 
thereby  to  enter  into  the  contract,  and  as  a 
result  thereof  be  suffered  loss.  There  is  no 
direct  allegation  that  plaintiff  believed  the 
representations  to  be  true,  but  from  the 
facts  alleged  in  the  pleading  the  conclusion 
that  be  did  is  inevitable.  The  words  "rely" 
and  "believe"  are  nearly  synonymous.  "Re- 
ly" Is  to  depend  on  some  one  or  something 
as  worthy  of  confidence;  to  repose  confi- 
dence; to  trust;  used  with  "on"  or  "upon." 
"Believe"  is  to  accept  as  true  on  the  testi- 
mony or  authority  of  others;  to  have  faith 
or  confidence  in  the  truth  of  any  one  or  any- 
tlitng.  See  Standard  and  Century  Diction- 
aries. And  one  is  Impelled  to  inquire,  will  a 
man  rely  upon  a  statement  of  fact  which  he 
knows  to  be  untrue?  If  he  relies  upon  a 
statement  of  fact,  does  It  not  necessarily  fol- 
low that  be  believes  such  statement?  As  a 
matter  of  law,  a  man  may  not  rely  upon  that 
which  he  knows  to  be  false.  The  complaint 
is  Inartistlcally  drawn,  and  Is  not  to  be  rec- 
ommended as  a  form,  but  it  contains  the  nec- 
essary substance  to  sustain  the  Judgment. 

2.  This  action  was  tried  to  a  Jury,  which 
returned  a  verdict  and  special  findings  on 
February  6,  1902.  On  February  10,  1902,  de- 
fendants served  and  filed  their  notice  of  In- 
tention to  move  for  a  new  trial.  The  court 
adopted  the  findings  and  entered  Its  decree 
on  March  22,  1902.  In  an  equity  case,  one 
intending  to  move  for  a  new  trial  must, 
within  10  days  after  notice  of  the  decision 
of  the  court,  file  with  the  clerk  and  serve 
upon  the  adverse  party  a  notice  of  his  inten- 
tion; designating  the  grounds  upon  which 
the  motion  will  be  made.  If  the  Jndge,  aa 
chancellor,  sees  fit  to  employ  the  services  of 
a  Jury  to  enlighten  bis  conscience,  its  find- 
ings are  merely  advisory,  and  it  is  immaterial 
when  they  are  returned  Into  court.  The  deci- 
sion of  the  court  Is  made  when  it  adopts  or 
rejects  the  findings  of  the  Jury,  or  makes  its 
own  findings,  and  directs  Its  Judgment 
Power  V.  Lenoir,  22  Mont  189,  56  Pac.  108. 
It  was  essential  to  the  validity  of  tbelr  mo- 
tion for  a  new  trial  that  the  defendants  serve 
and  file  their  notice  of  intention  within  10 
days  after  notice  of  the  decision  of  the  court 
This  they  did  not  do.  Therefore  the  court 
was  obliged  to  overrule  the  motion. 

It  follows  that  the  Judgment  and  wder 
should  be  affirmed. 

CLAYBERQ,  a  0,  and  POORllAN,  C, 
concur. 
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PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  judgment  and  or- 
der are  affirmed. 

MIIjBURN,  J.,  not  haying  heard  the  argu- 
ment, talces  no  part  In  this  decision. 


POTTER  V.  LOHSE. 
(Supreme  Court  of  Montana.     July  2,   1904.) 

CHA.TTEI.  MOKTOAOES— SALE  BT  MOBTOAOBB— 
BIOHTS  OF  PUBCHASEB— SUBBOOATION  —  AC- 
KNOWLEDGMENT OF  TITLE — CONVEBSION— AC- 
TIONS —  PABTIE8  —  PLEADINO  —  COUNTEB- 
CLAIM8— IN8TBUCTI0NS. 

1.  Where  a  mortgagee  of  a  chattel  rightfully 
in  possession  thereof  sells  it  to  another,  the 
mortgagor,  who  has  neither  paid  nor  tendered 
the  mortgage  indebtedness,  has  no  right  of  pos- 
session such  as  to  entitle  him  to  maintain  con- 
version against  the  purchaser. 

2.  A  bona  fide  purchaser  of  property  for  value 
from  a  pledgee  of  the  same,  who  sold  it  in 
violation  of  the  pledge,  succeeds  to  all  the  rights 
of  the  pledgee,  and  under  Civ.  Code,  I  4602, 
which  makes  the  rule  the  same  when  the  reason 
is  the  same,  a  purchaser  from  a  chattel  mort- 
gagee will  likewise  succeed  to  the  rights  of  his 
grantor  with  respect  to  the  property  purchased, 
on  the  principle  of  subrogation,  although  there 
is  no  contract  of  assignment  between  him  and 
his  grantee. 

S.  Subrogation — an  equitable  defense — may 
be  pleaded  to  a  l^al  cause  of  action. 

4.  A  defendant  may  plead  inconsistent  de- 
fenses in  the  same  answer,  and  may  rely  on 
them  at  the  trial,  subject  to  instructions  as  to 
their  proper  effect  Thus  defendant  in  con- 
version may  assert  rights  as  absolute  owner 
and  as  mortgagee. 

5.  Under  Code  Civ.  Proc.  {  691,  providing 
that  a  connterdaim  must  arise  out  of  uie  trans- 
action set  forth  in  the  complaint  as  the  founda- 
tion of  plaintiff's  claim,  or  connected  with  the 
subject  of  the  action,  a  Judgment  cannot  be 
set  oif  against  an  action  of  conversion,  but  de- 
fendant's remedy  is  by  bill  in  equity  or  other 
proceeding  to  offset  one  judgment  against  the 
other. 

6.  In  an  action  for  conversion  by  the  mort- 
gagor of  a  chattel  against  a  purchaser  from 
the  mortgagee,  who  has  therefore  become  sub- 
ro|;ated  to  the  rights  of  such  mortgagee  by  oper- 
ation of  law,  the  mortgagee  is  not  a  necessary 
party  to  give  defendant  complete  protection 
against  plaintiff. 

7.  In  conversion  by  a  mortgagor  of  a  chattel 
against  a  purchaser  from  the  mortgagee  who 
was  rightfully  in  possession,  a  charge  to  find 
for  plaintiff  if  he  was  the  owner  of  the  property 
and  defendant  had  knowledge  of  his  rights,  was 
erroneous,  as  ignoring  the  question  of  plaintiff's 
right  to  possession. 

8.  The  taking  of  a  mortgage  on  a  chattel  by 
defendant's  grantor  In  January  is  no  acknowl- 
edgment by  defendant,  who  purchased  the  chat- 
tpl  from  his  grantor  in  the  following  March,  of 
the  mortgagor's  title. 

Commissioners'  Opinion.  Appeal  from  DlE(- 
trlct  Court,  Silver  Bow  County;  Wm.  Clancy, 
Judge. 

Action  by  David  Potter  against  Fred  Lohse. 
From  a  Judgment  for  plaintiff,  and  from  an 
order  densing  a  new  trial,  defendant  appeals. 
Reversed. 

Kirk  &  Clinton,  for  appellant  J.  E.  Healy 
and  0.  E.  Oles,  for  respondent 


POORMAN,  O.  This  is  an  action  to  con- 
version. The  plaintiff  had  judgment  In  the 
district  court,  and  from  this  judgment  and 
an  order  overruling  defendant's  motion  for  a 
new  trial  the  defendant  appeals. 

1.  The  defendant  purchased  certain  per- 
sonal proi)erty  from  one  Wadsworth.  The 
defendant  sold  a  part  of  this  property,  and 
plaintiff  then  commenced  this  action  to  re- 
cover from  the  defendant  the  value  of  the 
property,  alleging  conversion  thereof.  It 
appears  from  the  evidence  that  the  plaintiff. 
Potter,  In  August,  1900,  gave  to  Wadsworth 
an  absolute  hill  of  sale  of  the  property  In 
question.  Afterwards,  on  January  11,  1901, 
Potterexecuted  to  Wadsworth  a  chattel  mort- 
gage on  this  same  property  to  secure  the  pay- 
ment of  a  note  for  the  sum  of  $200,  executed 
and  delivered  by  Potter  to  Wadsworth  on  that 
day,  and  due  three  months  after  date,  with 
Interest  The  mortgage  Is  In  the  usual  form, 
and  provides  that  the  mortgagee  may  take 
possession  of  the  property  under  the  condi- 
tions usually  provided  in  such  mortgages.  It 
Is  admitted  that  on  March  1,  1901,  Wads- 
worth took  absolute  possession  of  the  prop- 
erty, locked  the  building  in  which  it  was 
kept,  and  refused  admittance  to  Potter.  The 
right  of  the  mortgagee  to  such  possession  was 
not  disputed.  On  March  5,  1901,  the  defend- 
ant Lohse,  purchased  this  property  from 
Wadsworth,  paying  $247.50  therefor,  and  on 
the  succeeding  day,  through  his  agent  took 
possession  of  It  Potter  at  the  time  was  pres- 
ent and  made  no  objection  to  the  transfer. 
Plaintiff,  Potter,  has  not  paid  nor  offered  to 
pay  the  mortgage  Indebtedness.  It  appears, 
therefore,  that  at  the  time  of  the  sale  to  de- 
fendant the  mortgagee  was  In  possession  of 
this  property,  claiming  to  be  the  owner  there- 
of; and  it  does  not  appear  from  this  record 
that  the  plaintiff,  at  the  time  the  defendant 
acquired  possession  of  the  property  or  at 
the  time  this  action  was  commenced,  had  the 
right  to  the  possession  thereof.  The  action 
of  conversion  under  our  Code  is  the  same 
as  the  common-law  action  of  trover.  In 
Harrington  v.  Stromberg-Mulllns  Co.,  29 
Mont  — ,  74  Pac.  413,  this  court  said; 
"The  party  complaining  'must  have  had, 
when  the  goods  were  taken,  a  general  or  spe- 
cial property  in  them,  and  a  right  to  the 
Immediate  possession.'"  Glass  v.  Basin  & 
Bay  State  M.  Co.  (Mont)  77  Pac.  302;  Wetzel 
V.  Power,  5  Mont  214,  2  Pac.  338;  Reardon 
V.  Patterson,  19  Mont  231,  47  Pac.  956; 
Binnlan  v.  Baker  (Wash.)  32  Pac.  1008;  Swen- 
son  V.  Klelnschmldt  10  Mont  473,  26  Pac. 
198;  Laubenhelmer  v.  Bach,  Cory  &  Cto.,  19 
Mont  177,  47  Pac.  803;  Kennett  v.  Peters 
(Kan.)  37  Pac.  999;  21  Enc.  Plead.  &  Prac. 
1062.  The  mortgagor  undoubtedly  has  his 
remedy  for  any  damage  caused  by  fraud  or 
Injury  to  or  sacrifice  of  the  property  by  the 
mortgagee  In  possession,  or  by  any  one  In 
collusion  with  him;  but  no  such  facts  appear 
In  this  case. 
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2.  At  the  trial  It  was  claimed  by  tbe  plain- 
tiff that  tills  bill  of  sale  which  he  executed 
to  Wadsworth  was.  In  effect,  a  mortgage,  and 
that  it  was  canceled  by  the  subsequent  mort- 
gage. The  defendant,  however,  testified  tliat 
he  purchased  the  property  belleying  that 
Wadswcrth  was  the  sole  owner,  and  asked 
permission  to  amend  his  pleading;  that  be 
be  subrogated  to  the  rights  of  Wadsworth  as 
mortgagee,  and  permitted  to  set  up  a  Judg- 
ment which  he  held  against  the  plaintiff,  and 
that  Wadsworth  be  made  a  party  to  the  suit. 
This  the  court  denied.  The  theory  of  the 
plaiutiff  in  this  action  is  that  Wadsworth  was 
only  a  mortgagee  In  possession  of  the  prop- 
erty. Wadsworth  was  a  witness  in  the  case, 
and  testified:  "My  reasons  for  selling  the 
horses  to  Lohse  was  that  I  wanted  to  get 
my  money  out  of  the  bill  of  sale,  and  did  not 
want  to  be  bothered  with  a  lawsuit  That 
is  how  Lohse  and  I  arrived  at  the  particular 
sum  of  $247.50.  It  was  the  amount  of  Pot- 
ter's indebtedness  to  me.  That  amount  was 
Just  reckoned  up— itemized  up."  It  appears 
from  this  and  other  evidence  of  Wadsworth' s 
that  the  amount  of  money  that  he  received 
from  his  grantee,  Lohse,  was  the  amount 
Wadsworth  claimed  to  be  due  to  him  from 
the  plaintiff,  Potter.  This  record  shows  that 
the  mortgagee,  at  the  time  this  suit  was 
tried,  had  not  disposed  of  the  note  described 
In  this  mortgage,  and  that  the  same  was  then 
past  due;  and  it  further  appears  that  de- 
fendant, Lohse,  had  not  made  voluntary  pay- 
ment of  plaintiff  Potter's  debts.  The  rule 
with  reference  to  pledgees  is,  "A  bona  fide 
purchaser  of  property  for  value  from  a 
pledgee  of  the  same,  who  sold  it  in  violation 
of  the  pledge,  succeeds  to  all  the  rights  of 
the  pledgee."  Britton  v.  Oakland  Bank  of 
Savings  (Cal.)  57  Pac.  84,  71  Am.  St.  Rep.  58; 
Williams  V.  Ashe  (Cal.)  43  Pac.  595.  This 
same  principle  was  recognized  by  this  court 
in  Reardon  v.  Patterson  et  al.,  19  Mont.  231, 
47  Pac.  956.  It  is  difficult  to  distinguish  in 
principle,  then,  between  a  purchase  from  a 
pledgee  and  the  purchase  from  the  mort- 
gagee by  the  defendant,  Lohse,  under  the 
circumstances  of  this  case.  "Where  the  rea- 
son is  the  same  the  rule  should  be  the  same" 
(Civ.  Code,  8  4602)  to  the  extent  of  permitting 
Lohse,  the  purchaser  from  the  mortgagee,  to 
succeed  to  the  rights  of  his  grantor  with  re- 
spect to  the  property  purchased.  It  is  true 
there  was  no  contract  between  the  mort- 
gagee and  his  vendee  that  this  note  and  mort- 
gage should  be  assigned  to  the  vendee,  but 
"the  right  of  subrogation  or  of  equitable  as- 
signment Is  not  founded  upon  contract,  nor 
upon  the  absence  of  contract,  but  is  founded 
upon  the  facts  and  circumstances  of  a  par- 
ticular case  and  upon  principles  of  natural 
Justice."  See  note  to  Crumlish's  Adminis- 
trator v.  Improvement  Co.  (Va.)  23  L.  K.  A. 
120.  It  is  also  true  that  subrogation  is  an 
application  of  the  principles  of  equity,  but  in 
this  state  an  equitable  defense  may  be  plead- 


ed to  a  legal  cause  of  action.  Boone,  Code 
Pleading,  par.  78;  Power  v.  Sla,  24  Mont 
243,  61  Pac.  468.  It  is  likewise  true  that  the 
defenses  of  absolute  ownership  and  of  rights 
as  a  mortgagee  are  Inconsistent;  but  as  was 
stated  in  Ball  v.  Gussenhoveu,  29  Mont.  6, 
74  Pac.  871:  "We  recognize  the  rule  that  a 
defendant  Is  entitled  to  plead  In  the  same 
answer  as  many  defenses  as  he  may  wish  to 
present,  even  though  they  are  inconsistent 
with  each  other,  and  is  entitled  to  present 
and  rely  upon  any.  of  such  defenses  upon  the 
trial  of  the  case;  subject,  however,  to  prop- 
er instructions  to  the  Jury  as  to  their  proi>er 
effect  in  each  case." 

The  judgment  which  the  defendant  Lohse, 
holds  against  the  plaintiff.  Potter,  cannot 
properly  be  pleaded  In  this  action  as  a  set- 
off or  counterclaim.  Under  section  091  of 
the  Code  of  Civil  Procedure,  in  an  action  in 
tort  the  defendant  cannot  counterclaim  any 
new  matter  not  arising  out  of  the  transac- 
tion set  forth  in  the  complaint  as  the  foun- 
dation of  the  plaintiff's  claim,  or  connected 
with  the  subject  of  the  action.  Davis  t. 
Frederick,  6  Mont  300,  12  Pac.  664.  The 
converse  of  this  proposition  was  held  in  Col- 
lier T.  Ervin,  3  Mont.  142,  where  this  court 
said,  "A  counterclaim  founded  upon  a  tort 
cannot  be  set  off  against  a  claim  founded  up- 
on contract"  The  court,  further  construing 
the  statute,  says:  "The  counterclaim  must 
arise  out  of  the  transaction  set  forth  In  the 
complaint  as  the  foundation  of  plaintiff's 
claim,  or  connected  with  the  subject  of  the 
action.  •  •  ♦  The  words  In  our  statute 
'subject  of  the  action'  should  be  construed, 
not  as  relating  to  the  thing  itself  about  which 
the  controversy  has  arisen,  but  as  referring 
rather  to  the  origin  and  grounds  of  the  plain- 
tiff's right  to  recover  or  obtain  the  relief 
asked."  See,  also,  Boley  v.  Grlswold,  2  Mont. 
447;  Wells  v.  Clarkson,  Id.  230-339;  Roush 
V.  Fort,  3  Mont  175;  Wells  v.  Clarkson,  5 
Mont  33,  5  Pac.  804;  Commercial  Co.  v. 
Story,  100  Cal.  30,  34  Pac.  671.  Section  501, 
Code  of  Civil  Procedure  of  New  York,  is  the 
same  as  section  691,  Code  of  Civil  Procedure 
of  Montana.  In  construing  this  section  the 
Supreme  Court  of  New  York,  in  Eckert  v. 
Gallfen  (Sup.)  53  N.  Y.  Supp.  879,  says:  "The 
action  Is  in  tort  and  none  of  the  counter- 
claims state  a  cause  of  action  arising  out 
of  the  contract  and  transaction  set  forth  in 
the  complaint,  or  connected  with  the  subject 
of  the  action.  They  are  therefore  not  prop- 
er counterclaims  in  such  an  action."  Ferris 
V.  Armstrong  Mfg.  Co.  (Sup.)  10  N.  Y.  Supp. 
750;  Chambers  v,  Lewis,  11  Abb.  Prac.  210; 
People  V.  Dennison,  84  N.  Y.  272,  59  How. 
Prac.  157;  Pattison  v.  Richards,  22  Barb. 
143;  Smith  v.  Hail,  67  N.  Y.  48.  In  Lehmaire 
T.  Grlswold,  40  N.  Y.  Super.  Ct.  100.  the 
court  says:  "The  words  'the  subject  of  the 
action'  mean  the  facts  constituting  plaintiff's 
cause  of  action."  The  remedy  of  the  defend- 
ant, in  the  event  of  a  Judgment  being  taken 
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■gainst  him  In  this  case,  is  hj  bill  In  equity, 
or  otber  appropriate  proceeding  to  offset  the 
one  Jadgment  against  the  other.  Russell  t. 
Conway,  11  Cal.  93;  Duff  t.  Hobbs,  19  Cal. 
059;  Lyon,  Adm'r.  t.  Petty.  65  Cal.  822,  4 
Pac.  103;  Duncan  t.  Bloomstock,  13  Am. 
Dec.  728;  Hovey  v.  Morrill,  61  Am.  Rep. 
810;  Quick,  Adm'r,  y.  Durhani,  115  Ind.  302, 
16  N.  E.  601;  Puett  v.  Beard  (Ind.)  44  Am. 
Rep.  280;  Green  T.  Conrad,  114  Mo.  651,  21 
8.  W.  839. 

The  assignment  of  the  note  and  mortgage 
to  defendant  being  made  by  operation  of  law, 
Wadsworth  is  not  a  necessary  party  to  the 
suit  In  order  to  give  the  defendant  complete 
protection  as  against  the  plaintiff,  and  the 
court  therefore  did  not  err  In  refusing  to 
make  Wadsworth  a  party  at  the  Instance  of 
the  defendant  over  the  objection  of  plaintiff. 

Plaintiff's  Instmction  No.  1,  given  by  the 
court,  is  as  follows:  "The  jury  are  Instruct- 
ed that  in  this  case  the  action  Is  one  which 
is  called  conversion— that  Is,  the  plaintiff  al- 
leges that  the  defendant  Lohse  has  taken 
plaintiff's  property  from  him,  and  converted 
the  same  to  his  (Lohse's)  own  use.  If  yon 
find  that  the  plaintiff  was  the  owner  of  the 
property  at  the  time  of  the  taking  of  said 
property  by  the  said  Lohse,  and  that  Lohse 
bad  knowledge  of  the  plaintiff's  rights  there- 
in and  thereto,  then  you  will  find  for  the 
plaintiff  and  against  the  defendant  for  ancb 
amount  as  you  find  the  value  of  the  property 
under  the  evidence  to  have  been,  at  the  time 
of  the  said  taking,  in  the  market  at  Meader- 
vUle;"  Thla  Instruction  entirely  ig^nores  all 
question  as  to  the  plaintiff's  right  of  pos- 
session, and  Is  therefore  erroneous. 

PlaintlfTs  instructions  Nos.  2  and  8  were 
given  by  the  court  upon  the  theory  that  the 
defendant  was  not  entitled  to  be  subrogated 
to  the  rights  of  the  mortgagee,  and  would 
therefore  be  inapplicable  upon  a  retrial  of 
this  case.  Instruction  No.  8  is  also  errone- 
ous in  that  it  instructs  the  Jury  that  the 
taking  of  the  mortgage  by  Wadsworth  was 
equivalent  to  an  acknowledgment  of  plain- 
tiff's title  by  the  defendant  This  mortgage 
was  executed  on  the  11th  of  January,  and 
the  purchase  by  the  defendant  from  Wads- 
worth was  not  made  until  the  6th  and  6th 
of  March  following. 

Defendant's  Instruction  No.  1,  as  grlven  by 
the  court.  Is  also  erroneous.  The  words 
therein,  "and  you  further  find  that  said 
Wadsworth  owned  the  same,"  should  be 
Btrlcken  from  the  Instruction,  and  the  words 
"was  present  at  and"  should  be  Inserted  In 
the  instruction  immediately  following  the 
name  "Potter"  and  before  the  word  "knew." 
Defendant's  instruction  No.  2,  which  the 
court  refused  to  give,  is  Incomplete.  To 
make  it  sufficient,  there  should  bs  Inserted 
therein  the  word  "plaintiff's"  Immediately 
preceding  the  word  "title,"  where  the  same 
occurs  in  the  phrase  "notice  of  title";  also 
tbe  phrase  "but  in  plaintiff"  should  be  in- 
wrted    immedlateljr    following    the    name 


"Wadsworth,"  and  preceding  the  word  "and." 
where  the  same  occurs  In  the  phrase  "said 
Wadsworth,  and  unless  he  has  done  so." 

The  other  errors  complained  of  can  hardly 
arise  upon  a  retrial. 

We  think  the  Judgment  and  order  appealed 
from  should  be  reversed,  and  the  cause  re- 
manded for  a  new  trial. 

CALLAWAY,  C,  concurs. 

PER  CURIAM.  For  the  reasons  stated  in 
the  foregoing  opinion,  the  Judgment  and  or- 
der are  reversed,  and  the  cause  is  remanded 
for  a  new  trial. 

BRANTLT,  C.  J.,  not  having  heard  the  ar- 
gimient.  takes  no  part  In  this  decision. 


OH)  Mont.  484) 
HEINZfi!  et  at.  t.  BOSTON  &  M.  CONSOL. 

COPPER  ft  SILVER  MIN.  CO. 
(Supreme  Court  of  Montana.     June  18,  1904.) 

KINCS— OWNEB  or  StniFACIi— PBESlT]n>TI0N  ov 
OWNBBSHIP  or  OBKS  BENEATH  THE  SnBFACC 
—  EVIDBNOB  TO  OVBBCOMB  —  SUmCIENCT — 
PBELIUinABT    IKJURCTIOit  —  DISCBBTION    OF 

COtJKT. 

1.  The  presumption  that  an  owner  of  the  sur- 
face is  also  the  owner  of  ores  found  beneath  the 
surface  is  not  overcome  by  the  opinion  of  an 
engineer  that.  If  a  vein  having  its  apex  in 
ground  owned  by  another  continues  to  dip  at 
the  same  angle  as  it  dips  where  It  is  exixned 
in  upper  levels.  It  will  reach  the  point  where 
the  owner  of  the  surfacs  is  conducting  opera- 
tions. 

2.  The  granting  of  an  inlunctlon  pendente  lite 
is  within  the  discretion  of  the  trial  court,  and, 
in  the  absence  of  a  clear  abuse  of  it.  the  Su- 
preme Court  will  not  interfere. 

Appeal  from  District  Court,  Silver  Bow 
County;  Wm.  Clancy.  Judge. 

Suit  by  F.  Augustus  Helnze  and  another 
against  the  Boston  &  Montana  Consolidated 
Ojpper  &  Silver  Mining  Company.  From  an 
order  denying  an  application  to  modify  an 
order  directed  by  the  Supreme  Court  (67  Pac. 
1134)  to  be  made,  plaintiffs  appeal.    Affirmed. 

John  J.  McHatton  and  James  M.  Denny, 
for  appellants.  A.  J.  Shoers,  C.  F.  Kelley, 
and  Forbis  &  Evans,  for  respondent. 

BRANTLY.  C.  J.    This  cause  was  hereto- 
fore before  this  court  on  appeal  by  the  de- 
fendant from  an  order  granting  an  injunc- 
tion pendente  lite.     Upon  consideration  of 
the  facts  exhibited  in  the  record,  the  order 
of  the  district  court  was  modified.    26  Mont 
205,  67  Pac.  1134.    Afterward  an  application 
was  made  to  the  district  court  to  extend  the 
scope  of  the  order  so  as  to  include  ore  bodies 
expressly  excluded  from  its  operation  by  the 
order  of  this  court,  it  bein»  alleged  that  sub- 
sequent developments  made  In  the  disputed 
territory  demonstrated  that  these  ore  bodies 
belong  to  a  vein  having  its  apex  In  plaintiffs' 
ground.     Charges  were  alao   made  that  tbe 
defendant    though    enjoined    from    mining 
within  plaintiffs'  boundaries  and  reiuovlnK 
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ore  therefrom,  burnt  powder  and  other  mate- 
rial in  its  own  workings  adjacent  to  the 
place  where  plaintiffs'  operations  are  carried 
on,  for  the  purpose  of  obstructing  the  plain- 
tiffs by  producing  illness  in  their  employ^ 
and  rendering  it  dangerous  for  them  to  re- 
main In  the  vicinity,  and  that  the  smoke  so 
created  entered  into  the  worltlngs  of  plain- 
tiffs and  produced  the  intended  effect  The 
district  court  denied  the  application.  The 
plaintiffs  appealed. 

The  situation  of  the  property  involved,  and 
the  controversy  with  reference  to  It,  is  illus- 
trated by  the  following  diagram: 


ant  is  engaged  In  stoplng  and  removing  this 
ore.  The  contention  of  the  defendant  is  that 
these  ore  bodies  are  a  portion  of  the  Leonard 
vein,  having  its  apex  In  the  defendant's 
ground  to  the  north.  Upon  the  former  bear- 
ing the  same  contention  was  made,  and  this 
court,  upon  the  evidence  adduced,  concludes 
that  it  did  not  tend  to  show  that  the  plains 
tiffs  had  any  ground  for  their  contentloit 
Accordingly  the  district  court  was  directed 
to  modify  Its  order  so  as  to  exclude  these 
ore  bodies  from  its  operation.  This  it  was 
directed  to  do  by  limiting  the  scope  of  the 
order  to  the  workings  south  "of  a  plane  de. 


The  legal  title  to  an  undivided  six-eighths 
Interest  in  the  Minnie  Healy  lode  claim  is 
admitted  to  be  In  the  plaintiffs.  The  claims 
to  the  north,  the  Piccolo  and  Gambetta,  be- 
long to  the  defendant  The  contention  of 
plaintiffs  is  that  the  apex  of  the  discovery 
vein  in  the  Minnie  Healy  Is  found  near  the 
east  boundary  of  the  claim,  at  the  discovery 
shaft,  and  passes  through  the  claim  from  the 
east  to  the  west  nearly  parallel  with  the 
south  boundaiy  line  of  the  Piccolo,  and  cross- 
es the  west  end  line  of  the  claim  immediate- 
ly west  of  the  west  shaft;  that  it  dips  to 
the  north  at  an  angle  of  about  70° ;  and  that 
the  defendant  is  trespassing  upon  the  ex- 
terior portions  of  it  beneath  the  surface  of 
the  Piccolo  and  Gambetta  claims.  The  par- 
ticular portion  of  the  workings  Involved  here 
Is  Indicated  by  the  Irregular  shaded  figure 
near  the  southwest  corner  of  the  G.nnibcttn, 
and  consists  of  large  bodies  of  ore  on  the 
eighth  and  lower  levels  of  the  defendant's 
workings  down  to  the  twelfth.    The  Ucfend- 


scending  vertically  into  the  earth  on  a  line 
parallel  with  the  south  side  line  of  the  Piccolo 
lode  claim,  and  passing  through  the  point  at 
which  the  north  side  line  of  the  Gambetta 
lode  claim  intersects  the  third  or  300-foot 
level  south  of  the  Leonard  shaft."  The  line 
of  this  plane  is  indicated  by  the  letters  E, 
B.  The  workings  where  the  nuisance  Is  al- 
leged to  have  been  committed  are  in  the  Min- 
nie Healy  ground,  and  are  connected  •with 
the  plaintiffs'  workings  by  a  crosscut  ex- 
tending south  from  the  point  F.  It  is  char- 
ged that  a  fire  was  built  In  this  crosscut 
neor  the  point  F,  and  that  the  smoke  cre- 
ated by  it  was  carried  by  the  natural  draft 
through  the  crosscut  south  into  plalntlflfs* 
workings. 

The  evidence  In  the  record  fails  to  dis- 
close any  additional  development  by  the 
plaintiffs,  tending  to  connect  these  excluded 
ore  bodies  with  the  apex  of  the  Minnie  Healy 
vein.  Mucii  mining  has  been  done  by  tli«> 
defendant  on  the  various  levels  from  the  800 
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down  to  the  l,20(y.  slncfe  the  order  was  mod- 
Ifled,  but  none  of  this  development  tends  to 
support  the  conclusion  that  the  Ore  bodies  in 
controversy  belong  to  the  Minnie  Healy  vein. 
Furthermore,  the  plaintiffs  have  not  by  their 
operations  so  developed  their  own  worlcings 
from  the  apex  of  their  vein  down  to  the  dis- 
puted territory  as  to  furnish  substantial  evi* 
dence  that  their  claim  is  probably  well  found- 
ed. Indeed,  while  they  concede  that  there  is 
«  vein  in  the  defendant's  ground  'dipping  to 
tlie  south,  their  own  contention  is  based  ex- 
clusively upon  the  opinion  of  their  engi- 
neers that,  if  the  vein  having  Its  apex  lb  the 
Minnie  Healy  ground  continues  to  dip  at  the 
same  angle  from  certain  points  where  It  is 
exposed  in  the  upper  levels  in  their  work- 
ings, it  will  reach  the  point  where  the  de- 
fendant 1b  conducting  its  operations.  This  Is 
not  sufficient  to  overcome  the  presumption 
that  the  defendant  owns  the  ores  found  be- 
neath its  own  surface.  This  presumption 
may  not  be  overturned  by  speculative  con- 
jecture or  even  Intelligent  guess.  In  any 
event,  we  do  not  think  that,  upon  the  show- 
ing made,  we  are  juatlfled  in  saying  that  the 
district  court  abused  its  discretion  in  refus- 
ing to  enlarge  the  scope  of  the  order.  A 
large  discretion  is  lodged  In  that  court  in 
Buch  matters,  and,  unless  in  a  particular 
case  It  appears  that  there  has  been  a  clear 
abuse  of  it,  this  court  will  not  interfere. 
Parrot  S.  &  C.  Co.  v.  Helnze,  25  Mont.  139,  04 
Pac.  326,  53  £..  R.  A.  491,  87  Am.  St.  Sep. 
386,  and  cases  cited. 

There  is  no  substantial  ground  for  con- 
troversy as  to  the  meaning  of  the  order  made 
by  this  court  upon  the  former  appeal.  It  is 
said  by  counsel  for  plaintiffs  that  It  Is  am- 
biguons.  In  that  there  are  two  points  at 
which  "the  north  side  line  of  the  Gambetta 
lode  claim  intersects  the  third  or  300-foot 
level,  south  of  the  Iieonard  shaft,"  and  that, 
as  this  court  evldentiy  intended  to  so  fix  the 
position  of  the  dividing  plane  as  to  preserve 
the  property  pending  the  litigation,  a  proper 
construction  of  the  order  would  make  the 
plane  pass  through  the  point  G,  Instead  of 
B.  It  is  further  said  that,  as  a  vertical  plane 
passing  through  the  point  G  cuts  through  the 
ore  bodies,  and  leaves  a  portion  of  them  to 
the  north,  to  be  mined  out  by  the  defendant, 
the  injunction  order  should,  in  any  event,  be 
extended  to  prevent  this  result.  After  con- 
sideration of  the  facts  then  before  the  court, 
the  order  was  made.  The  word  "south"  was 
used  intentionally  to  indicate  exactly  the 
point  tlirough  wtiich  the  plane  should  pass. 
It  is  not  ambiguous,  but  clear  and  explicit, 
as  it  was  Intended  to  be,  and  evidently  the 
district  court  did  not  misunderstand  its  im- 
port. The  point  named  in  the  order  Is  due 
south,  while  the  point  contended  for  by  the 
plaintiffs  is  nearly  due  southwest;  and  it  is 
only  by  a  misinterpretation  of  the  order  ttmt 
the  plane  of  -dlrislon  between  the  parties  is 
■apposed,  bjr  reason  of  a  misapprehension  of 


the  facts  by  this  court;  to  have  been  so  pla- 
ced as  to  cut  through  the  ore  bodies. 

There  is  some  evidence  in  the  record  that, 
about  the  time  the  injunction  was  applied 
for,  certain  employes  of  the  defendant  were 
engaged  in  creating  smoke  in  the  crosscut 
extending  south  from  the  disputed  ore  bodies, 
and  that  by  natural  draft  through  this  open- 
ing this  smoke  found  its  way  into  the  work- 
ings of  the  plaintiffs  within  the  Minnie  Hoaly 
ground.  It  created  discomfort  to  plaintiffs' 
employes,  and  temporarily  stopped  opera- 
tions. It  appears,  however,  that  there  was  a 
controversy  between  the  parttels  over  the  use 
of  that  crosscut;  the  plaintiffs'  employes' 
having  attempted  to  put  in  a  bulkhead  near 
the  point  A  to  exclude  the  defendant's  em- 
ployes from  the  workings  to  the  south.  The 
smoke  seems  to  have  been  created  for  the 
purpose  of  preventing  the  completion  of  this 
obstruction,  and  not  to  interfere  with  plain- 
tiffs' mining.  This  crosscut  is  one  of  defend- 
ant's workings,  and,  by  the  terms  of  the  mod- 
ified order  made  by  this  court,  tiie  defendant 
and  its  employes  were  entitled  to  uise  it  as  a 
passageway  to  all  the  workings  in  the  Gam- 
betta and  Piccolo  claims  south  of  the  verti- 
cal plane  for  the  purpose  of  inspection  and 
repairs.  26  Mont.  205,  67  Pac.  1134.  The  dis- 
trict court  doubtless  entertained  the  view 
that  the  occurrence  was  one  of  the  incidents 
of  a  squabble  for  the  possession  and  control 
of  this  opening,  and  was  not  Intended  to  be 
a  continuing  nuisance,  so  as  to  interfere  with 
the  plaintiffs  in  the  prosecution  of  their  or- 
dinary mining  operations.  As  the  evidence 
of  the  circumstances  attending  the  incident 
is  not'  very  clear,  and  as  the  conclusion 
drawn  from  it  by  the  district  court  is  prob- 
ably correct,  this  court  will  not  reverse  Its 
action. 

Let  the  order  be  affirmed.    Affirmed. 

MILBUUN  and  HOLLOW  AY,  J  J.,  concur. 


HAYES  V.  BUZARD  et  al. 
(Supreme  Court  of  Montana.     July  2,   1904.) 

WATJERS  AND  WATER  COUBSES— WATBK  BIOHT8 
—  APPEOPBIATION  —  CONVEYANCES  —  EVI- 
DENCE— SUFFICIENCY— APPEAI. — REVIEW. 

1.  Where  a  person  rents  land  and  uses  a  por- 
tion of  the  water  on  It,  and  it  does  not  appear 
what  portion  was  used,  it  cannot  be  inferred 
that  he  inteudecl  to  make  it  or  any  portion  of 
it  appurtenant  to   the  land. 

2.  A  person  asserting  that  a  water  right  and 
a  ditch  are  appurtenant  to  certain  land  must 
prove  tliat  thejr  are  appurtenances  and  must 
connect  himself  with  the  title  of  the  prior  ap- 
proprlator. 

3.  A  deed  of  land,  tofjether  with  all  appur- 
tenances, water  rights,  and  water  ditches  be- 
longing thereto,  and  all  interest  of  the  grantor, 
conveys  all  rights  which  were  appurtenant,,  but 
does  not  alTect  a  right  belonging  exclusively  to 
the  grantee. 

4.  Where  plaintiff  in  a  suit  to  determine 
water  rights  asserted  rights  under  a  deed  con- 
veying all  the  appiirli'nances,  water  rights,  and 
water  ditches,  and  all  the  interest  of  the  gran- 
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tor,  erldenoe  ihowliif  the  excIuBive  nse  of  the 
water  bv  defendants  for  10  jeare,  during  which 
time  neither  plaintiff  nor  hu  immediate  prede- 
ceaior  asserted  any  ripht  thereto,  justified  the 
conclusion  that  plaintifTs  claim  was  not  well 
founded. 

6.  Under  Laws  2d  Extra  Baas.  1903,  p.  7, 
anthorizing  the  Supreme  Court  to  review  all 
questions  of  fact  and  of  law  in  equity  cases,  in  a 
suit  to  determine  water  rights  the  findings  will 
not  be  disturbed  because  of  the  erroneous  admis- 
sion of  evidence,  where  the  remainder  of  the  evi- 
dence preponderates  in  favor  of  the  findings. 

Appeal  from  District  Court,  Gallatin  Coun- 
ty; Wm.  li.  Holiovray,  Judge. 

Action  by  Joseph  A.  Hayes  against  Walter 
Buzard  and  another.  From  a  judgment  for 
defendants  and  an  order  denying  his  motion 
for  a  new  trial,  plaintiff  appeals.    Affirmed. 

John  A.  Luce,  for  appellant  Hartntan  * 
Hartman,  for  respondents. 

BRANTLY,  O.  J.  This  action  was  brought 
to  determine  plaintiff's  right  to  the  use  of 
100  Inches  of  water  In  Cotton  Wood  creek.  In 
Gallatin  county,  Mont.,  together  with  a  cer- 
tain ditch  conveying  the  same  to  and  upon 
plalntUTs  land,  to  wit,  the  northwest  quar- 
ter of  section  20,  township  3  south,  of  range 
5  east  of  the  Montana  meridian.  The  de- 
fendant Ijeonora  Herron  Is  the  owner  of  the 
southwest  quarter  of  section  17  of  the  same 
township,  and  tbe  defendant  Walter  Buznrd 
la  the  owner  of  the  northwest  quarter  of  the 
same  section.  William  Herron,  tbe  deceased 
busband  of  Leonora  Herron,  In  1878  made  a 
timber-culture  entry  of  plaintiff's  land.  This 
claim  be  relinquished  In  1881.  In  1882  he 
made  a  desert  entry  of  It  wblcb  was,  upon 
relinquishment  by  him.  canceled  by  the  de- 
partment in  1885.  On  the  same  day  Joseph 
Herron.  a  brother,  made  a  declaratory  state- 
ment for  It  as  a  pre-emption  claim,  and 
finally  secured  a  patent  by  cash  entry  In 
1887.  In  1880  Joseph  Herron  conveyed  it  to 
biB  brother  William  Herron  by  warranty 
deed,  "together  with  all  tenements,  heredita- 
ments, appurtenances,  water  rights  and  wa- 
ter ditches  to  tbe  same  belonging,  and  all 
the  estate,  title.  Interest,  claim  or  demand  of 
said  party  of  the  first  port  therein."  By  a 
similar  deed  William  Herron  and  bis  wife, 
a  few  days  before  the  death  of  tbe  former.  In 
1891,  reconveyed  to  Joseph  Herron.  In  1892 
Joseph  Herron  and  wife  conveyed  to  one 
.Tohn  Hays.  In  1895  John  Hays  and  wife, 
Joseph  Herron  and  wife  joining  In  tbe  deed, 
conveyed  to  plaintiff.  These  latter  three 
deeds  contained  a  clause  subatnntlally  tbe 
Kame  as  that  In  the  deed  from  Joseph  to  Wil- 
liam Herron.  From  1878  to  the  time  of  his 
death,  William  Herron  wns  also  in  possession 
of  tbe  west  half  of  section  17,  and  cultivat- 
ing It  Tbe  southwest  qttarter  being  within 
tbe  terms  of  the  grant  by  the  United  States 
to  the  Northern  Pacific  Railroad  Company, 
the  title  to  It  was  secured  by  him  by  convey- 
ance from  that  company.  He  held  the  north- 
west quarter  under  a  contract  from  the  rail- 
road company,  but  by  reason  of  a  settlement 


made  upon  tills  quarter  by  one  Towne  prior 
to  the  taking  ^ect  of  tbe  grant  It  was  beia 
by  tbe  land  department  that  it  was  exclud- 
ed from  the  grant  and  remained  open  to  set- 
tlement under  tbe  laws  of  tbe  United  States. 
This  holding  was  the  result  of  a  contest  witli 
tbe  railroad  company  by  Leonora  Herron 
after  the  death  of  her  husband.  Sbe  \raa 
granted  a  preference  right  to  enter  It  as  a 
homestead.  This  she  relinquished  in  favor 
of  the  defendant  Walter  Buzard,  a  aon-in- 
law,  who  obtained  patent  for  it  as  faia  boine> 
stead.  His  settlement  was  made  in  1890, 
and  final  entry  in  1901.  By  an  order  of  the 
district  court  of  Gallatin  county,  I-ieonora 
Herron  bad  set  apart  to  ber  tbe  soutbw^est 
quarter  of  section  17  as  ber  probate  home- 
stead. Subsequently,  In  1897,  the  beirs  of 
William  Herron  by  deed  relinquished  all  tbelr 
Interest  to  Leonora  Herron,  with  200  inches 
of  water  in  Cotton  Wood  creek,  described  as 
appurtenant  to  tbe  land,  with  the  ditches 
conveying  tbe  same.  A  few  days  afterwards 
Leonora  Herron  by  deed  conveyed  to  de- 
fendant Buzard  the  right  to  use  100  Inches 
of  tbe  same  water.  In  the  spring  of  1882 
William  Herron  constructed  a  ditcb  from  Cot- 
ton Wood  creek  to  and  over  all  these  lands. 
The  creek  runs  in  a  northwesterly  direc- 
tion through  the  southwest  quarter  of  sec- 
tion 17.  Most  of  this  quarter  section  and 
also  of  tlie  land  of  tbe  plaintiff  is  upon  the 
bench,  and,  in  order  to  conyey  water  to  this 
portion  of  It,  the  ditch  was  constructed  from 
a  point  on  the  creek  some  distance  above, 
and  passes  almost  entirely  around  the  plain- 
tiffs land  In  such  a  way  as  to  make  it  con- 
venient to  Irrlpnte  the  plalntteTs  land  from 
it  In  188."?,  owing,  probably,  to  the  fact 
that  all  the  water  In  the  creek  during  the 
irrigating  sennon  had  already  been  appropri- 
ated, and  also  to  tbe  fact  that  the  ditch  could 
not  be  used  on  the  lands  on  tbe  north  side 
of  the  creek,  including  a  part  of  the  aonth- 
west  quarter  and  all  of  the  northwest  quarter 
of  section  17,  William  Herron  purchased  an 
undivided  one-third  Interest  in  a  ditch  on 
the  north  side  of  the  creek  known  as  the 
"Brown  Ditch,"  and  tbe  water  conveyed 
thereby,  amounting  to  600  inches.  In  the  rec- 
ord tills  water  right  Is  referred  to  as  the 
"Boy  Hunter  water  right"  and  Is  the  one  In 
which  the  plaintiff  claims  an  Interest  to  the 
extent  of  100  inches.  The  200  Inches  thus 
acquired  had  been  appropriated  by  Hunter 
by  two  different  diversions,  one  in  1870  and 
tbe  other  in  1S78,  thus  making  Herron's 
right  according  to  the  record,  date  one  half 
from  1870  and  the  other  from  187a  It  was 
the  latter  right  which  the  defendant  Leono- 
ra Herron  conveyed  to  Buzard  in  1897.  F'rom 
and  after  Its  purchase  William  Herron  used 
the  water  from  his  own  ditch  on  the  south 
side,  or  from  the  Brown  ditch  and  other 
ditches  from  the  north  side,  as  best  salted 
bis  purposes.  The  complaint  alleges,  in  sub- 
stance, that  the  water  right  in  question,  to 
the  amount  of  100  inches,  together  with  the 
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ditch  constructed  by  William  Herron  In  1882, 
belongs  to  plaintiff  as  an  appurtenance  to  bis 
land;  that  the  water  Is  necessary  to  mal^e  the 
land  prodnctiTe;  and  that  it  has  been  con- 
tinuously used  for  agricultural  purposes  by 
tile  plaintiff  and  his  grantors  since  its  ac- 
qnlsltion  by  the  said  Herron.  It  Is  further 
alleged  that  the  defendants  assert  some  in- 
terest therein  adverse  to  the  plaintiff;  that 
In  July,  1901,  without  right,  they  diverted  it 
away  from  the  ditches  of  the  plaintiff  and 
deprived  him  of  the  use  of  It,  and  that  they 
threaten  to  continue  this  diversion,  to  the 
irreparable  injury  of  the  plaintiff.  The  de- 
fendants filed  separate  answers  denying  that 
the  ditch  and  water  right  claimed  by  the 
plaintiff  are  or  ever  were  appurtenant  to  the 
lands  of  the  plaintiff,  or  that  the  plaintiff  or 
Ills  grantors  or  predecessors  in  interest  ever 
used  the  altch  in  controversy  and  the  waters 
conveyed  therein  to  the  amount  of  100  inches, 
or  any  amount,  to  irrigate  plaintiff's  lands, 
except  by  permission  of  the  grantors  and 
predecessors  of  the  defendants,  or  that  the 
plaintiff  or  his  predecessors  ever  had  any 
right  to  the  use  of  said  water  lu  any  amount. 
As  alllrmattve  ground  of  relief,  tbey  then  al- 
lege title  to  their  lands  respectively,  and  al- 
lege that  it  is  necessary  to  use  all  the  water 
thereon  in  order  to  make  them  productive; 
tliat  William  Herron  made  continuous  and 
nninterrupted  use  of  it  upon  the  lands  of  the 
defendants  from  the  date  at  which  he  acquir- 
ed it  down  to  the  date  of  bis  death;  and 
that  from  that  time  down  to  the  bringing  of 
this  action  tbey  themselves  had  been  making 
continuous  and  uninterrupted  use  of  it.  The 
court  found  the  Issues  for  the  defendants,  and 
entered  Judgment  accordingly.  From  the 
judgment  and  an  order  denying  him  a  new 
trial,  plaintiff  has  appealed. 

Plaintiff  seeks  a  reversal  of  the  Judgment 
upon  the  grounds  (1)  that  the  evidence  does 
not  support  the  findings,  (2)  that  the  findings 
do  not  supiwrt  the  judgment,  and  (3)  that  the 
court  erred  to  his  prejudice  in  the  admission 
of  certain  evidence.  The  controversy  be- 
tween the  parties  is  indicated  by  the  synop- 
sis of  the  pleadings,  and  presents  tbe  sole 
question:  Did  the  interest  claimed  by  plain- 
tiff in  tbe  Herron  ditch  and  Hunter  water 
right  pass  to  the  plaintiff  under  tbe  convey- 
ances from  Joseph  Herron  and  his  grantees 
to  the  plaintiff  as  an  appurtenance  to  his 


William  Herron  was  never  vested  with  tbe 
legal  title  to  this  land  until  he  took  under 
the  conveyance  from  his  brother  Joseph.  He 
then  took  it  with  such  rights  appurtenant 
thereto,  and  only  such,  as  Joseph  had.  Jo- 
seph bad  no  right  in  the  water  whatever,  for 
there  is  nothing  in  tbe  evidence  tending  to 
show  that  he  had  obtained  any  interest 
theretofore  by  virtue  of  any  contract  or 
agreement  made  with  William  at  the  time 
of  bis  settlement  upon  the  land  or  at  any 
time  thereafter.  William  abandoned  bis  In- 
choate rights  in  tbe  land  in  tbe  year  1885. 


,  But  tbe  presumption,  If  any,  whicb  might 
otherwise  be  indulged  in,  that  be  intended 
also  to  abandon  his  right  to  the  water,  is 
overturned  by  the  fact,  conceded  by  all  par- 
ties, that  be  used  it  continuously  down  to 
tbe  date  of  bis  death.  Indeed,  plaintiff's  as- 
sertion of  bis  right  is  founded  upon  the  fact 
of  such  use  by  William  Herron,  and,  if  it  be 
conceded  that  William  Herron  abandoned  his 
right  to  the  water  at  tbe  time  his  desert  en- 
try was  canceled,  he  thereafter  had  no  title 
which  he  could  convey,  and  the  plaintiff's 
right.  In  so  far  as  it  is  based  upon  his  appro- 
priation, must  fail.  When  he  permitted  bis 
desert  entry  to  be  canceled,  be  was  still  in 
possession  of  the  west  half  of  section  17, 
and  this,  under  tbe  evidence,  required  tbe 
use  of  the  water  to  render  its  cultivation  pos- 
sible. So  that,  assuming  tbe  fact  to  be,  as 
plaintiff  claims,  that  the  ditch  of  1882  was 
constructed  for  the  purpose  of  reclaiming 
plaintiff's  land,  and  that  the  interest  in  tbe 
Hunter  right  was  purchased  in  order  to  ef- 
fect this  purpose,  yet  this  fact  does  not  es- 
tablish tbe  plaintiff's  claim,  when  considered 
in  tbe  light  of  bis  subsequent  conduct  and 
the  assertion  of  the  right  by  William  Herron 
to  the  exclusive  use  of  tbe  water  up  to  tbe 
time  he  acquired  Joseph  Herron's  title.  Sec- 
tion 1882  of  tbe  Civil  Code  recognizee  the 
right  of  an  appropriator  or  owner  of  a  water 
right  to  change  the  plac^  of  diversion,  as 
well  as  the  use  and  the  place  of  use.  It  there- 
fore does  not  follow  that,  because  water  has 
been  appropriated  for  a  particular  use,  it 
forever  thereafter  must  be  applied  to  that 
use.  "Tbe  legal  title  to  tbe  laud  upon  which 
a  water  right  acquired  by  appropriation  made 
on  the  public  domain  is  used  or  intended  to 
be  used  in  no  wise  affects  tbe  approprlator's 
title  to  tbe  water  right,  for  the  bona  fide  in- 
tention which  Is  required  of  an  approp^-iator 
to  apply  tbe  water  t^  some  useful  purpose 
may  comprehend  a  use  upon  lands  and  pos- 
sessions other  than  those  of  tlie  approprla- 
ator,  or  a  use  for  purposes  other  than  those 
for  which  the  right  was  originally  appropri- 
ated. Section  1882,  Civ.  Code;  Nevada  Ditch 
Co.  V.  Bennett,  30  Or.  59,  45  Pac.  472  [60  Am. 
St.  Rep.  777]."  Smith  v.  Denniff,  24  Slont., 
at  page  29,  and  page  401,  50  Pac,  81  Am.  St. 
Rep.  408.  Tbe  evidence  shows  that,  during 
most  of  the  years  subsequent  to  tbe  settle- 
ment by  Joseph  Herron  in  1885  until  tbe 
death  of  William,  tbe  latter  rented  tbe  land 
from  bis  brother,  and  used  a  portion  of  tbe 
water  upon  it.  What  portion  was  thus  used 
is  not  made  to  appear.  But  this  evidence 
does  not  furnisb  any  ground  for  tbe  inference 
that  William  Herron  intended  to  make  it,  or 
any  part  of  it,  appurtenant  to  the  land.  If 
this  could  be  so,  then  by  using  a  water  right 
upon  leased  lands  tbe  owner  would  incur  the 
risk  of  losing  it.  The  right  was  originally 
acquired  upon  the  public  domain.  If  tbe  title 
to  the  land  in  no  wise  affects  the  title  to  tbe 
water  right,  tbe  fact  that  it  has  been  used 
at  this  or  that  place,  or  upon  particular  land. 
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will  not  of  Itself  determine  Its  character  as 
an  appurtenance.  "One  who  asserts  that  a 
water  right  and  ditch  are  appurtenant  to 
certain  lands  has  the  burden  of  proving  that 
they  are  appurtenances,  and  must  connect 
himself  with  the  title  of  the  prior  approprl- 
ator."  Smith  v.  Dennlff,  supra.  The  right  of 
the  plaintiff  must  therefore  depend  upon  the 
interpretation  to  be  given  to  the  deeds  fur- 
nishing the  chain  of  title  from  William  Her- 
roa  to  the  plaintiff,  for,  as  we  have  seen,  the 
iise  of  the  water  liad  not  become  appurtenant 
to  plaintiff's  land  prior  to  the  date  of  Joseph 
Herron's  deed  to  William  Herron.  This  deed 
purported  to  convey,  and  did  convey,  all 
rights  which  were  appurtenant.  Sweetland 
V.  Oisen,  11  Mont.  27,  27  Pac.  339;  Tucker  v, 
Jones,  8  Mont.  225,  19  Pac.  571;  Klmpton  v. 
Jubilee  Placer  Mfg.  Co.,  16  Mont  379,  41 
Pac.  137,  42  Pac.  102.  But  the  right  In  ques- 
tion, being  the  exclusive  property  of  WilUain 
Herron,  was  not  affected  by  it  What  rights, 
therefore,  does  the  plaintiff  appear  to  have 
acquired  In  the  water  under  that  deed,  in  the 
light  of  the  facts  as  they  then  existed,  and 
the  behavior  of  the  parties  with  reference  to 
It  down  to  the  commencement  of  this  action? 
This  deed  does  not,  nor  does  any  of  the  oth- 
ers following  it  describe  any  particular  right. 
They  only  purport  to  convey  such  rights  as 
were  appurtenant.  The  evidence  tends  to 
show  that  William  Herron  used  the  water 
upon  the  Joseph  Herron  (the  plaintiff's)  land 
during  the  time  he  held  title  to  it.  Just  as  he 
did  during  the  years  when  he  was  renting  it 
After  the  execution  of  the  deed,  and  down  to 
the  commencement  of  this  action,  his  widow 
used  It  upon  the  west  half  of  section  17  until 
she  relinquished  the  northwest  quarter  to  the 
defendant  Buzard  in  1897,  and  that  there- 
after she  and  Buzard  used  it  exclusively 
upon  the  same  land.  ,  Buzard  claimed  hla 
right  under  his  deed  from  the  widow.  The 
evidence,  it  Is  tme,  Is  somewhat  conflicting, 
and  some  of  the  witnesses  testify  that  the 
plaintiff  and  his  predecessors  and  tenants 
have  used  it  continuously  from  the  date  at 
which  William  Herron  executed  the  deed. 
The  findings  of  the  court,  however,  we  think 
are  fully  justified  by  all  the  facts  appearing 
in  evidence,  and  should  not  be  disturbed. 

Without  attempting  to  analyze  the  evi- 
dence and  to  state  in  detail  our  reasons  for 
this  conclusion,  we  shall  briefly  refer  to  one 
fact  which  seems  to  us  significant  In  1890, 
Just  after  the  deed  executed  by  Joseph  Her- 
ron to  his  brother  Wliliam,  the  latter,  with 
others,  brought  an  action  to  have  the  rela- 
tive priorities  to  the  rights  in  the  water  of 
Cotton  Wood  creek  settled  and  determined. 
This  action  resulted  in  a  decree  under  which 
Wliliam  Herron  was  adjudged  to  have  the 
title  to  the  use  of  100  Inches  by  an  appropri- 
ation made  in  1870,  and  100  Inches  by  an 
appropriation  made  in  1878.  Thereupon  the 
parties  employed  a  ditch  tender  to  distribute 
the  water  during  the  Irrigating  season  in  ac- 
cordance with  the  terms  of  the  decree.    This 


ditch  tender  was  a  witness,  and  testified  that, 
from  the  date  of  the  decree  until  the  bringing 
of  this  action,  he  had  distributed  the  water 
from  year  to  year  until  the  bringing  of  this 
action,  awarding  the  200  inches  In  contro- 
versy here  to  Wiliiam  Herron  and  to  the 
defendants  as  bis  successors,  and  tliat  the 
use  made  of  any  part  of  It  by  the  plaintiiX  or 
his  tenants,  or  any  of  his  predecessors  under 
the  deeds  subsequent  to  William  Herron's 
deed  to  Joseph,  was  by  permission  of  Wil- 
liam Herron  or  the  defendants.  This  exclu- 
sive use  of  the  water  by  the  defendants  dur- 
ing all  the  years  of  1891  to  1901,  when  this 
action  was  commenced,  together  with  the 
fact  that  In  the  meantime  neither  plaintiff 
nor  John  Hays,  his  immediate  predecessor, 
asserted  any  right  to  it,  Jusd&es  the  conclu- 
sion that  plaintiff's  claim  is  not  well  found- 
ed. 

The  findings  of  the  court  upon  the  evidence 
are  very  full.  Some  of  them  are  immat^'lal. 
This  fact,  however,  does  not  Impair  the  ef- 
fect of  such  as  are  material  and  upon  the 
issue  actually  involved  In  the  controversy. 
The  findings  upon  the  material  Issue  folly 
sustain  the  judgment 

The  particular  items  of  evidence  of  the 
admission  of  which  complaint  Is  made  are 
alleged  declarations  made  by  William  Her- 
ron, at  the  time  he  executed  the  deed  to 
Joseph,  that  there  was  no  water  right  ap- 
purtenant to  the  land  conveyed,  and  tliat  he 
did  not  intend  to  convey  any  water  right, 
and  also  certain  testimony  by  Joseph  Her- 
ron that  be  never  had  or  claimed  any  inter- 
est In  the  Hunter  water  right  It  is  urged 
that  this  testimony  was  Incompetent  and 
prejudicial  to  the  plaintiff.  Without  pausing 
to  determine  the  question  whether  the  evi- 
dence was  In  fact  incompetent,  but  assuming 
it  to  be  so,  we  do  not  think  its  admission 
suflScient  to  warrant  a  reversal  of  the  Judg- 
ment. This  is  an  equity  case,  and  was  tried 
by  the  court  sitting  without  a  jury.  In  such 
case  the  result  will  not  be  overturned  merely 
on  the  ground  that  some  irrelevant  or  Incom- 
petent evidence  was  admitted  at  the  hearing. 
In  such  case,  if  the  incompetent  evidence  Is 
so  unimportant  and  trifling,  as  compared 
with  the  competent  evidence  Introduced  and 
considered,  that  it  is  apparent  that  the  result 
reached  was  probably  not  based  upon  the 
Incompetent  evidence.  It  will  be  presumed 
that  such  evidence  was  disregarded  by  the 
court  when  it  came  to  make  Its  findings. 
Cobban  v.  Hecklen,  27  Mont  245,  70  Pac. 
805.  But,  conceding  that  the  trial  court  was 
probably  influenced  in  its  conclusions  by  the 
evidence  alleged  to  be  incompetent,  yet  this 
court  is  authorized  by  the  act  of  the  Second 
Extraordinary  Session  of  1903  (Laws  2d  Ex- 
tra Sess.  1903,  p.  7)  to  review  and  deter- 
mine all  the  questions  of  fact  as  well  as  of 
law  in  equity  cases,  and  to  render  such  Jndg-- 
ment  therein  as  the  circumstances  may  Justi- 
fy, if  upon  the  record  it  appears  that  It  is 
not  necessary  to  remand  the  cause  for  anoth- 
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er  hearing.  It  appears  from  this  record  that 
the  parties  had  ample  opportunity  to  intro- 
duce, and  probably  did  Introduce,  all  the  evi- 
dence applicable,  and  that  a  hearing  of  other 
evidence  is  not  necessary  in  order  finally  to 
settle  and  determine  the  rights  of  the  parties. 
Excluding  the  evidence  complained  of,  and 
weighing  the  remainder  of  it  in  the  record 
In  order  to  determine  the  rights  of  the  par- 
ties thereon  as  an  original  proposition,  we 
think  that  the  findings  of  the  trial  court 
Aould  not  be  disturbed,  as  the  evidence  pre- 
lionderates  in  favor  of  the  conclusions  reach- 
ed by  It. 
The  Judgment  and  order  are  affirmed. 

MILBTJRN,  J.,  concurs.  HOULOWAY,  J., 
being  disqualified,  takes  no  part  in  this  de- 
cision. 


MARTIN  V.  HEINZB. 
(Supreme   Court  of  Montana.     July  2,  1904.) 

ACCOUNT  STATED  —  PI.EADINOS — COPT  OF  AC- 
COUNT— BIOIIT  OF  ADVEBSE  FABTT. 
1.  Code  Civ.  Proc.  §  743,  providing  that  It 
is  not  necessary  for  a  party  to  set  forth  in  his 
pleading  the  items  of  the  account  therein  al- 
leged, but  he  must  deliver  to  the  adverse  party, 
after  demand,  a  copy  of  the  account,  appliei) 
to  actions  on  open,  unsettled  accounts,  and  not 
to  actions  on  accounts  stated. 

-Appeal  from  District  Court,  Silver  Bow 
County;   E.  W.  Harney,  Judge. 

Action  by  Samuel  D.  Martin  against  F. 
Aug.  Helnze.  From  a  Judgment  for  defend- 
ant, plaintiff  appeals.    Reversed. 

Forbis  &  Mattlson,  for  appellant.  Jas.  M. 
Denny,  for  respondent 

BRANTLY,  C.  J.  In  this  action  the  plain- 
tiff seeks  to  recover  from  the  defendant  the 
sum  of  $12,CCo,  balance  alleged  to  be  due 
upon  an  account  stated.  It  is  alleged  that 
on  September  8,  1900.  in  Butte  City,  Mont, 
an  accounting  and  settlement  was  had  be- 
tween the  plaintiff  and  the  defendant;  that 
then  and  thereupon  an  account  was  stated 
between  them;  that  upon  such  statement  a 
balance  of  $20,665  was  found  due  to  the 
plaintiff  from  the  defendant;  and  tliat  the 
defendant  then  and  there  agreed  to  pay  the 
same  to  plaintiff.  It  is  further  alleged  that 
on  the  same  day  the  defendant  paid  to  plain- 
tiff the  sum  of  $8,000,  leaving  a  balance  due 
of  ?12,665,  no  part  of  which  has  been  paid. 
Defendant  answered  by  general  denial  of  all 
the  allegations  of  the  complaint.  The  action 
was  commenced  on  February  5,  1901.  The 
answer  was  filed  on  June  13th.  In  the  mean- 
time, on  March  15th,  the  defendant  served 
upon  idaintiff  a  written  demand,  of  which 
the  following  is  a  copy:  "The  defendant  in 
the  above-entitled  cause  hereby  demands  an 
itemized  account  of  the  items  of  indebted- 
ness which  the  plaintiff  claims  against  the 
defendant— said  items  of  account  to  be  dis- 


tinctly set  out  separately— and,  upon  failure 
to  receive  the  same,  defendant  will  object  to 
the  Introduction  of  proof."  The  plaintiff  hav- 
ing failed  to  comply  with'  this  demand,  the 
defendant  on  October  3,  1901,  after  notice  to 
plaintiff,  filed  with  the  clerk  a  motion  asking 
the  court  for  an  order  requiring  the  plaintiff 
to  do  so.  On  January  28,  1902,  after  a  hear- 
ing upon  this  motion,  the  court  caused  to  be 
entered  in  the  minutes  the  following:  "This 
day  defendant's  motion  for  itemized  account 
herein  is  by  the  court  sustained."  On  Octo- 
ber 23, 1902,  the  cause  came  on  regularly  for 
trial.  A  Jury  was  called  and  sworn.  The 
plaintiff  was  sworn  as  a  witness,  and  an  ob- 
jection by  the  defendant  to  the  introduction 
of  evidence,  on  the  ground  that  the  plaintiff 
had  failed  to  comply  with  his  demand,  and 
the  order  of  the  court  to  furnish  the  itemized 
account  was  sustained.  The  court  there- 
upon directed  a  verdict  for  the  defendant. 
Judgment  was  entered  accordingly.  The 
plaintiff  has  appealed  from  the  Judgment, 
and  also  from  an  order  made  denjrlng  him 
a  new  trial. 

The  only  question  presented  arises  out  of 
the  action  of  the  court  in  sustaining  defend- 
ant's objection.  Section  743  of  the  Code  of 
Civil  Procedure  reads  as  follows:  "It  is  not 
necessary  for  a  party  to  set  forth  in  a  plead- 
ing the  items  of  an  account  therein  alleged, 
but  he  must  deliver  to  the  adverse  party,, 
within  five  days,  or  such  further  time  as  the 
court  may  allow,  or  may  be  agreed  to  by  the 
parties,  after  a  demand  thereof  in  writing, 
a  copy  of  the  account  or  be  precluded  from 
giving  evidence  thereof.  The  court  or  Judge 
thereof  may  order  a  further  account  when 
the  one  delivered  Is  too  general,  or  Is  defect- 
ive in  any  particular." 

A  considerable  portion  of  appellant's  brief 
is  devoted  to  a  discussion  of  the  demand  and 
the  minute  entry.  It  is  said  that  both  men- 
tion an  itemized  account  Instead  of  a  copy 
thereof,  for  which  only  the  statute  authorizes 
a  demand.  It  Is  also  said  that  the  minute 
entry  contains  no  direction  to  the  plaintiff 
to  furnish  anything,  and  therefore  is  not  in 
substance  an  order.  We  shall  not  consider 
these  technical  objections,  but  assume,  for 
the  purpose  of  this  case,  that  the  demand 
was  sufficiently  accurate  to  be  held  as  a  com- 
pliance with  the  statute. 

The  theory  upon  which  the  district  court 
proceeded  was  that  the  statute  applies  to  ac- 
tions on  accounts  stated  as  well  as  to  those 
upon  open,  unsettled  accounts.  In  suits  up- 
on the  latter  class  of  accounts  the  defendant 
is  entitled  to  know  the  specific  demand  or 
demands  made  against  him,  and,  when  the 
complaint  does  not  set  forth  the  items  of  the 
charges  making  up  the  sum  total,  be  Is  enti- 
tled to  a  bill  of  particulars  to  inform  him  of 
them,  so  that  he  may  make  proper  defense. 
A  copy  of  the  account  as  kept  by  the  plain- 
tiff is  the  bin  Intended  by  the  statute.  In  an 
action  upon  an  account  stated,  the  situation 
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Is  different  An  account  stated  Is  an  agree- 
ment between  the  parties,  either  express  or 
Implied,  that  all  the  Items  are  correct. 
Voight  V.  Brooks,  19  Mont.  374,  48  Pac.  549; 
Auzerais  t.  Naglee,  74  Cal.  60,  15  Pac.  371; 
1  Walte's  Actions  &  Defenses,  191.  The  ac- 
tion is  based  upon  the  agreement,  the  con- 
sideration of  which  is  the  original  account, 
and  the  agreement  has  the  force  of  a  con- 
tract. This  contract  is  the  cause  of  action, 
and  the  plaintiff  must  recover  upon  it,  oi 
fall  in  the  action.  Volkenlng  v.  De  Graaf, 
81  N.  T.  268;  Holmes  v.  Page  (Or.)  23  Pac. 
961;  Coffee  v.  Williams,  103  Cal.  550,  37 
Pac.  504;  Estee's  Pleadings  (4th  Ed.)  vol.  1, 
616.  It  is  therefore  not  necessary,  nor  is  it 
permissible,  to  prove  the  items  of  the  orig- 
inal account.  They  may  not  be  inquired  into 
or  surcharged,  except  upon  the  ground  of 
fraud,  error,  or  mistake  in  the  ascertainment 
of  the  balance  (Auzerais  v.  Naglee,  supra; 
Hawkins  &  Co.  v.  Long,  74  N.  C.  781),  and 
then  only  when  the  fraud,  error  or  mistake 
upon  which  the  agreement  is  sought  to  be 
Impeached  is  specifically  alleged  in  the  an- 
swer (Auzerais  v.  Naglee,  supra;  Coffee  v. 
Williams,  supra;  Kronenberger  r.  Blnz,  66 
Mo.  121).  Section  743,  supra,  can  liave  no 
Application  to  such  a  case.  It,  in  terms,  ap- 
plies only  to  actions  upon  open,  unsettled 
accounts,  in  which  it  is  necessary  to  exam- 
ine and  establish  the  items  going  to  make  up 
the  sum  total,  or  an  alleged  balance  which 
Is  disputed  In  whole  or  in  part.  The  require- 
ment is  that  the  plaintiff  shall  furnish  the 
copy  upon  notice  within  a  time  specified  or 
fixed  by  the  parties  or  by  order  of  the  court, 
or  be  precluded  from  giving  evidence  in  sup- 
port of  his  claim.  When  the  copy  furnished 
Is  not  specific  or  Is  indefinite,  the  court  or 
Judge  may  order  an  additional  statement. 
If  the  copy  is  not  furnished  at  all,  the  pen- 
alty may  be  exacted.  If  the  further  account 
is  not  furnished  in  obedience  to  the  order, 
the  penalty  Is  not  a  refusal  to  hear  evidence 
in  support  of  the  claim,  but  punishment  as 
for  a  contempt  If,  in  an  action  upon  an 
account  stated,  it  should  become  necessary 
that  the  defendant  have  a  bill  of  particulars, 
or  otherwise  ascertain  the  facts,  in  order  that 
he  may  prepare  his  defense,  the  appropriate 
remedy  would  seem  to  be  an  application  to 
the  court  for  such  a  bill,  or  for  an  Inspec- 
tion of  plaintiff's  accounts,  under  section 
1810  of  the  Code  of  Civil  Procedure.  But 
however  this  may  be,  we  have  seen  that  sec- 
tion 743  has  no  application  to  actions  on  ac- 
counts stated.  It  follows  that  the  action  of 
the  court  In  sustaining  the  objection  to  evi- 
dence was  error. 

The  Judgment  and  order  are  therefore  re- 
versed, and  the  cause  remanded,  with  di- 
rections to  the  court  below  to  grant  a  new 
trial.    Reversed  and  remanded. 

HOLLOW  AY,  J.,  concurs.  MILBTTRN,  J., 
not  having  heard  the  argument,  takes  no 
part  in  this  decision. 


QUINLAN  V.  CALVERT. 
(Supreme  Clourt  of  Montana.    July  8,  1904.) 

TBIAIr— nNOIHOa— BUITIOIEROT— BEqUKST    lOB 
flNDIKGS. 

1.  Whei'e  the  court  stated  that  it  would  make 
findings  of  fact,  defendant  was  relieved  from 
making  any  request  for  findings,  and  the  sab- 
mission  of  written  finding  had  the  effect  of  re- 

?iue8ting   findings   in   writing   on   the  material 
acts   involved. 

2.  Under  Code  Civ.  Proc.  %  1112,  reqairing 
the  court  to  state  the  facts  found,  the  con- 
closions  of  law,  and  to  order  judgment  thereon, 
where  afiirmative  matter  is  set  out  in  the  an- 
swer, a  finding  that  all  the  material  allegations 
of  the  complaint  are  true,  and  directing  that 
judgment  be  entered  for  plaintiff  is  insuffioient. 

Commissioners'  Opinion.  Appeal  from  Dis- 
trict Court  Deer  Lodge  County;  Welling 
Napton,  Judge. 

Action  by  Harry  J.  Quintan  against  Ed. 
Calvert.  Prom  a  Judgment  for  plaintiff,  and 
an  order  overruling  bis  motion  for  a  new 
trial,  defendant  appeals.    Reversed. 

H.  R.  WhltehlU,  for  appellant  W.  H. 
Trlppet  and  J.  H.  Duffy,  for  respondent 

POORMAN,  O.  In  this  action  plaintiff 
seeks  to  obtain  a  i)erpetual  injunction  re- 
straining the  defendant  from  interfering  with 
a  ditch  constructed  by  plaintiff  for  the  pur- 
pose of  draining  marsh  lands  owned  by  plain- 
tiff. The  trial  was  by  the  court  sitting  with- 
out a  Jury,  and  Judgment  was  entered  in  ac- 
cordance with  the  prayer  of  the  complaint 
From  this  Judgment  ^^id  from  an  order  over- 
ruling defendant's  motion  for  a  new  trial, 
defendant  appeals. 

Much  of  the  evidence  appearing  In  the  rec- 
ord Is  indefinite,  for  the  reason  that  witnesses 
continually  made  use  of  the  terms  "here"  or 
"there,"  as  though  indicating  on  a  map  or 
plat;  but  the  maps  put  In  evidence  contain 
no  marks,  nor  does  the  evidence  contain  any 
statement,  by  which  the  particular  locations 
meant  by  the  witnesses  In  the  use  of  these 
terms  can  be  ascertained.  It  sufficiently  ap- 
pears, however,  from  the  pleadings  and  the 
evidence,  that  the  plaintiff  is  the  owner  of 
certain  lands,  a  part  of  which  is  rendered 
marshy  by  water  coming  to  the  surface;  that 
this  water  drains  Into  Dry  Modesty  creek, 
the  channel  of  which  extends  In  a  north- 
easterly direction;  that  the  ditch  or  drain 
constructed  by  plaintiff  extends  In  a  south- 
easterly direction,  and  has  the  effect  of  pre- 
venting the  water  fiowing  from  this  marshy 
land  from  entering  the  Dry  Modesty  channel, 
except  to  cross  the  same  In  plaintiff's  ditch. 
Many  of  the  material  allegations  of  the  com- 
plaint are  denied  by  the  answer,  and  defend- 
ant sets  up  an  affirmative  defense  to  the 
effect  that  the  waters  from  this  land  formed 
a  running  stream  which  flowed  Into  Dry 
Modesty  channel;  that  defendant  had  made 
location  thereof,  and  was  using  the  same  In 
Irrigating  lands  which  it  Is  admitted  defend- 
ant owned.  "At  the  close  of  the  evidence, 
and  after  the  same  had  been  argned  by  conn- 
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sel,  the  court  stated  that  It  would  make 
flndings  of  fact,  and  ten  days  •  •  •  were 
granted  by  the  coiurt  to  defendant  to  submit 
In  writing  bis  flndings,  and  which  [order]  was 
entered  In  the  minutes  of  the  court.  That 
thereafter,  •  •  •  before  any  flndings  were 
made  by  the  court,  and  before  Judgment  was 
rendered  thereon,  defendant  submitted  cer- 
tain findings  In  writing  on  the  questions  em- 
braced in  the  pleadings  in  said  action,  to  the 
court  to  find  thereon;  the  said  finding  bo 
presented  to  the  court  [being]  as  follows." 
The  findings  are  then  set  out  in  full  in  the 
record.  Some  of  these  flndings  submitted 
were  on  material  issues.  The  court  consid- 
ered these  findings  submitted,  acted  there- 
on, and  refused  the  same,  and  defendant 
excepted. 

It  is  claimed  by  respondent  that  appellant 
did  not  "request  findings  in  writing  and  have 
such  request  entered  in  the  minutes  of  the 
court,"  as  required  by  section  1114  of  the 
Code  of  Civil  Procedure.  But  it  does  appear 
"that  the  court  stated  that  it  would  make 
flndings  of  fact."  The  defendant  had  the 
right,  in  view  of  this  statement,  to  presume 
that  the  court  would  make  flndings  on  all 
the  material  Issues,  and  was  thereby  relieved 
from  making  any  request  for  findings  at  all. 
Furthermore,  it  appears  that  the  court  gave 
the  defendant  ten  days  "to  submit  in  writ- 
ing his  findings"— not  requests  for  findings, 
but  the  findings  themselves,  which  he  de- 
sired the  court  to  make.  The  court  was  not 
bonnd  by  either  the  form  or  the  substance 
of  the  findings  submitted,  but  the  submission 
of  written  flndings,  under  such  circumstances, 
had  the  effect  of  requesting  "findings  In 
writing"  on  the  material  facts  Involved 
therein,  and  the  findings  submitted  show  the 
particular  point  or  issue  upon  which  the  de- 
fendant required  a  finding.  The  exception 
taken  therefore  complies  with  section  1115, 
Code  Civ.  Proc. 

In  the  record  appears  this  entry: 

"Findings  and  Conclusions  of  Law  by  the 
Court. 

"Conclusions  of  Law. 

"The  court  finds  all  the  material  allegations 
of  plaintUTs  complaint  are  true. 

"Findings. 

"Let  Judgment  be  entered  for  the  plaintift 
according  to  the  prayer  of  bis  complaint" 

This  is  dated  and  signed  by  the  judge. 

The  first  statement  is  not  a  conclusion  of 
law,  but  a  general  finding  of  fact,  as  the  same 
appears  in  the  allegations  of  the  complaint. 
The  second  statement  Is  neither  a  finding  of 
fact  nor  a  conclusion  of  law,  but  an  order 
that  judgment  be  entered  for  the  plaintiff. 
A  general  finding  of  facts  in  this  form  was 
held  sufficient  In  Sutter  County  v.  McGrlff, 
130  Cal.  124,  62  Pac.  412,  but  the  reasons  for 
the  decision  are  not  stated  In  the  opinion.  A 
general  finding  was  also  held  sufficient  In 


Bitter  V.  Moaut  Lumber,  etc.,  Co.  (Colo.  App.) 
51  Pac.  519,  but  In  this  latter  case  no  answer 
had  been  filed,  and  the  facts  were  not  in  dis- 
pute. In  Moore  v.  Clear  Lake  Waterworks, 
68  CaL  146,  8  Pac.  816,  a  finding  to  the  effect 
that  all  the  allegations  of  the  complaint  are 
true,  and  the  allegations  of  the  answer  are 
untrue,  was  held  sufficient  This  form  of 
finding,  however,  could  not  be  sustained  in 
this  case,  for  some  of  the  affirmative  allega- 
tions of  the  answer  vi-ere  admitted  by  the 
replication.  If  the  doctrine  of  implied  find- 
ings in  force  in  this  state  (Gallagher  v.  Cor- 
nelius, 23  Mont  27,  57  Pac.  417),  can  be  in- 
voked in  aid  of  the  general  finding  herein, 
such  Implied  finding  can  go  no  further  than 
that  all  the  allegations  of  the  answer  incon- 
sistent with  the  allegations  of  the  complaint 
and  not  admitted  in  the  reply  are  untrue. 
The  general  finding  made  by  the  court,  by  its 
terms,  applies  only  to  the  allegations  of  the 
complaint  The  affirmative  matter  set  up  In 
the  answer  Is  not  included  therein,  and  no 
finding  can  be  Implied  as  to  an  Independent 
issue  raised  for  the  first  time  in  the  answer, 
where  a  specific  finding  was  requested  there- 
on. Estill  V.  Irvins,  10  Mont.  509,  26  Pac. 
1005.  This  brings  this  case  directly  in  con- 
flict with  the  decision  tn  Krug  v.  Lux  Brew- 
ery Co.,  129  Cal.  322,  61  Pac.  1125,  and  cases 
cited.  The  doctrine  of  implied  findings'  Is  not 
followed  In  California,  but  where  the  statute 
requires  flndings  to  be  made  the  principle  is 
the  same.  Section  1111,  Code  Civ.  Proc.,  re- 
quires findings  to  be  given  in  writing  and 
filed  with  the  clerk.  Section  1112  of  the 
same  Code  requires  the  court  to  state  (a)  the 
facts  found;  (b)  the  conclusions  of  law;  and 
(c)  to  order  Judgment  entered  thereon.  The 
same  Code  also  specifies  the  circumstances 
under  which  the  findings  of  fact  may  be 
waived:    (1)  By  failing  to  appear  at  the  trial; 

(2)  by  consent  In  writing  filed  with  the  clerk; 

(3)  by  oral  consent  in  open  court,  entered  in 
the  minutes  (section  1113);  (4)  by  an  agreed 
statement  of  facts  (section  1117);  (5)  in  case 
of  judgment  by  default  (section  1020).  This 
case  does  not  fall  within  any  of  these  enumer- 
ations. The  evident  meaning  of  the  statute 
is  that  a  party  litigant  is  entitled  to  a  spe- 
cific finding  on  each  material  Issue,  but  that 
he  cannot  be  beard  to  complain  where  no  find- 
ing is  made  unless  he  has  complied  with  the 
statute  in  requesting  the  same. 

Very  material  issues  were  presented  by 
these  pleadings.  The  mere  fact  that  this 
water  has  its  source  on  land  now  owned  by 
plaintiff  does  not  of  Itself  necessarily  give 
him  the  exclusive  right  thereto,  so  as  to  pre- 
vent others  from  acquiring  rights  therein  un- 
der the  laws  of  this  state.  Section  1239,  6th 
Div.,  Comp.  St  1887  (section  1880,  Civ.  Code. 
Sess.  Laws  1901,  p.  152);  Murray  v.  Tingley, 
20  Mont  260,  50  Pac.  72a 

A  discnsslon  of  the  general  principles  In- 
Tolved  may  be  found  in  the  following  cases, 
and  the  notes  thereto:  Willow  Creek  Irriga- 
tion Co.  T.  Michaelson  (Utah)  60  Pac.  943,  61 
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L.  R.  A.  280,  81  Am.  St  Rep.  687;  Southern 
Pac.  R.  Co.  T.  Dufour  (Cal.)  30  Pac.  783,  10 
L.  R.  A.  92;  Gray  v.  McWllllams  (Cal.)  32 
Pac.  976,  21  L.  R.  A.  593,  35  Am.  St  Rep. 
163;  Sullivan  v.  Northern  Spy  M.  Co.  (Utah) 
40  Pac.  709,  30  L.  R.  A.  180;  Cairo,  etc.,  R. 
Co.  v.  Brevortt  (C.  C.)  25  h.  R.  A.  527,  62  Fed. 
129;  Jose  Maria  De  Necochea  v.  Curtis,  80 
Cal.  397,  20  Pac.  563,  22  Pac.  108;  Ely  v.  Fer- 
guson, 91  Cal.  187,  27  Pac.  587. 

The  maxim  of  jurisprudence  announced  in 
section  4605  of  the  Civil  Code,  tliat  "one  must 
80  use  his  ovru  rights  as  not  to  infringe  upon 
the  rights  of  another,"  Is  a  principle  of  snb- 
stautire  law,  i)eculiarly  applicable  to  equity 
actions,  and  Is  not  to  be  entirely  overloolied 
in  passing  upon  the  relative  rights  of  parties 
in  suits  of  this  character,  provided  the  facts 
appearing,  in  the  judgment  of  the  court 
make  the  principle  applicable. 

For  the  failure  of  the  court  to  malce  proper 
findings  in  this  case,  we  think  the  Judgment 
and  order  should  be  reversed. 

CLAYBERG,  C.  C,  and  CALLAWAY,  C, 
concur. 

PER  CURIAM.  For  the  reasons  stated  In 
the  foregoing  opinion,  the  Judgment  and  or- 
der are  reversed,  and  the  cause  is  remanded 
for  a  new  trlaL 

MILBURN,  J.,  not  having  heard  the  argu- 
ment, takes  no  part  In  this  decision. 


^BOTTECK)  V.  CARROLL  et  al. 
(Supreme  Court  of  Montana.     July  8,  1904.) 

UONET    PAID— MISTAKE    OF    LAW  —  BECOVEBT— 
VABIANCE. 

1.  Clv.  (jode,  i  2123,  ijrovides  that  a  court 
of  equity  will  relieve  against  b.  mistake  of  law 
when  it  arises  (1)  from  a  misapprehension  of 
the  law  by  all  parties  by  supposing  that  they 
knew  or  understood  it,  and  by  making  substnn- 
tially  the  same  mistake,  or  (2)  a  misapprelien- 
sion  of  the  law  by  one  party  of  which  the  oth- 
ers are  aware  at  the  time  of  contracting,  but 
which  they  do  not  rectify.  Held,  that  where 
plaintiff  brought  suit  under  the  second  sub- 
division to  recover  an  overpayment  made  on  a 
repurchase  ot  property  sold  under  foreclosure, 
and  alleged  that  she  made  the  i^ayment  under 
misapprehension  as  to  her  legal  right  to  redeem, 
and  that  the  payment  was  caused  to  be  made 
through  the  fraud,  conspiracy,  and  deceitful 
practices  of  the  defendants,  but  the  proof  show- 
ed that  whether  plaintiff  had  a  right  of  re- 
demption at  the  time  was  a  mooted  question 
of  law,  and  that  defendants  acted  in  good  faith 
in  their  contention  that  her  right  of  redemption 
was  barred,  there  was  a  fatal  variance. 

Commissioner's  Opinion.  Appeal  from  Dis- 
trict Court  Silver  Bow  Coun^ ;  B.  W.  Har- 
ney, Judge. 

Action  by  Mary  H.  Bottego  against  Mich- 
ael Carroll  and  another.  From  a  Judgment 
in  favor  of  defendants,  plaintiff  appeals.  Af- 
firmed. 

C.  M.  Parr,  for  appellant  Jno.  W.  Stan- 
ton, for  respondents. 


CALLAWAT,  0.  Appeal  from  a  Judgment 
of  nonsuit  and  from  an  order  denying  plain- 
tiff's motion  for  a  new  trial. 

Plaintiff  alleged  the  execution  of  a  mort- 
gage by  her  to  defendant  Carroll  on  April  5, 
1899,  and  his  subsequent  sale  of  the  prop- 
erty therein  mentioned,  by  virtue  of  a  power 
of  sale  contained  In  the  mortgage,  to  bis  co- 
defendant  Morgan  on  January  29,  1900,  her 
attempt  on  January  31,  1900,  to  redeem  the 
property  from  the  sale,  Morgan's  refusal  to 
permit  a  redemption,  his  claim  that  plain- 
tiff had  no  further  Interest  In  the  property, 
and  his  offer  to  sell  the  property  to  her  for 
$850.  Paragraphs  8  and  9  of  the  complaint 
are  as  follows: 

"That  plaintiff,  laboring  under  the  state- 
ments of  the  said  defendants  and  their  at- 
torneys that  this  plaintiff  had  no  rights  in 
the  premises  and  was  barred  of  the  right  of 
redemption,  and  lalwring  under  a  misappre- 
hension of  her  rights  and  remedies,  did  on 
the  6th  day  of  February,  1900,  pay  to  the  said 
defendants  the  sum  of  eight  hundred  and  fif- 
ty ($850)  dollars,  and  received  from  said  de- 
fendants a  deed  to  said  property.  And  plain- 
tiff alleges  that  said  defendants  had  no  ri^t 
to  demand  or  receive  from  this  plaintiff  any 
amount  in  excess  of  $588,  and  that  the 
amount  so  paid  In  excess  of  $588,  to  wit 
$262,  was  an  overpayment,  and  paid  through 
mistake  on  the  part  of  plaintiff,  and  said 
payment  was  made  and  caused  to  be  made 
by  and  through  the  fraud,  conspiracy,  and 
deceitful  practices  on  part  of  the  defendants. 

"Plaintiff  alleges  that  her  right  of  redemp- 
tion under  the  said  sale  had  not  expired  at 
the  time  of  said  payment  of  the  said  eight 
hundred  and  fifty  ($850)  dollars,  and  that 
said  time  of  redemption  would  not  expire  un- 
til the  29th  day  of  January,  1901." 

No  defects  In  the  method  of  procedure 
adopted  by  the  mortgagee  In  foreclosing  the 
mortgage  under  the  power  of  sale  are  alleged 
by  plaintiff.  Practically  her  sole  contention 
is  that  she  had  the  right  to  redeem  the  prop- 
erty within  one  year  after  the  sale,  but  be- 
cause of  a  mistake  of  law  on  her  part,  which 
was  Induced  by  fraud,  conspiracy,  and  de- 
ceitful practices  on  part  of  the  defendants, 
she  purchased  the  property  instead  of  en- 
forcing her  right  of  redemption. 

A  mistake  of  law  from  which  a  court  of  eq- 
uity will  relieve  is  defined  and  governed  by 
section  2123  of  the  Civil  Code,  which  reads: 
"Mistake  of  law  constitutes  a  mistake,  with- 
in the  meaning  of  this  article,  only  when  it 
arises  from:  (1)  A  misapprehension  of  the 
law  by  all  parties,  all  supposing  that  they 
knew  and  understood  it,  and  all  making  sub- 
stantially the  same  mistake  as  to  the  law; 
or  (2)  A  misapprehension  of  the  law  by  one 
party,  of  which  the  others  are  aware  at  the 
time  of  contracting,  but  which  they  do  not 
rectify."  It  is  readily  perceived  that  plain- 
tifTs  action  Is  attempted  to  be  brought  un- 
der subdivision  2  thereof.  The  testimony  on 
part   of  plaintiff  discloses  that   after  the 
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property  had  been  pnrcbased  at  the  foreclo- 
sure sale  by  defendant  Morgan,  plalntifTs 
agent,  John  B.  Bottego,  and  her  attorney, 
Mr.  Maury,  applied  to  Morgan  to  be  allowed 
to  redeem  the  property,  bnt  Morgan  refused, 
claiming  that  the  right  of  redemption  was 
barred  by  the  sale.  He  offered  the  property 
to  plaintiff  for  $1,000,  but  after  some  nego- 
tiations took  1850  for  it  Concerning  this 
transaction  Maury  testified:  "I  advised  him 
[Bottego]  that  our  firm,  Judge  Pemberton  and 
myself,  both  advised  blm  that  in  our  opinion 
the  question  was  a  very  mooted  one  and  dif- 
ficult to  determine  either  way,  but  in  our 
opinion  there  was  no  right  of  redemption. 
They  acted  on  that  advice  in  the  payment 
of  the  money.  I  was  present  when  the  deeds 
passed  from  Mr.  Carroll  to  Bottego.  This 
advice  that  I  gave  them  was  after  the  nego- 
tiations with  Mr.  Morgan  in  an  attempt  to 
redeem  the  property,  wlilcb  had  been  sold 
for  the  amount  of  the  mortgage,  interest, 
and  costs  of  sale."  And  again  he  said :  "Mr. 
Morgan  claimed  that  he  had  the  fee-simple 
title  absolute,  and  we  agreed  with  those 
views."  There  is  no  testimony  in  the  rec- 
ord showing,  or  tending  to  show,  that  the 
defendants  did  not  at  all  times  firmly  be- 
lieve that  the  plaintiff's  equity  of  redemp- 
tion was  totally  cut  off  by  the  foreclosure 
«ale ;  and  neither  Is  there  any  testimony  in- 
dicating In  the  slightest  degree  that  defend- 
ants, or  either  of  them,  procured  the  plain- 
tiff to  purchase  the  property  through  fraud, 
conspiracy,  or  deceit  As  above  noticed,  it 
Is  not  contended  that  the  sale  was  not  fairly 
conducted.  The  sale  having  been  completed, 
the  defmdant  Morgan  took  the  position  that 
he  was  then  the  absolute  owner  of  the  prop- 
erty by  virtue  of  the  foreclosure  sale,  and 
the  defendants  are  now  contending  for  that 
same  position  in  this  court  It  thus  plainly 
appears  that  if  It  be  true  that  plaintiff  had 
one  year  from  and  after  January  20,  1001, 
In  which  to  redeem  the  property  from  the 
foreclosure  sale,  there  was  a  misapprehen- 
sion of  the  law  by  the  defendants  as  well  as 
by  plaintiff,  "all  supposing  that  they  knew 
and  understood  it,  and  all  making  substan- 
tially the  same  mistake  as  to  the  law."  It 
also  becomes  apparent  that  there  is  a  fatal 
variance  between  plaintiff's  allegations  and 
her  proof,  and  she  did  not  ask  leave  to  amend 
the  pleading  to  conform  to  the  proof,  aa  she 
might  have  done.  She  alleged  a  cause  of 
action,  which,  if  It  comes  within  section  2123 
at  all,  comes  within  subdivision  2  thereof; 
the  proof  she  adduced,  if  it  comes  within 
section  2123  at  all,  comes  within  subdivision 
1  thereof;  both  her  allegations  and  proof 
nnst  come  within  one  and  the  same  subdi- 
vision, or  she  may  not  recover  at  all  because 
of  a  mistake  of  law.  Her  allegation  of  mis- 
take on  her  part  and  fraud  on  part  of  the 
defendants  utterly  excludes  the  idea  of  a 
mutual  mistake.  Thus  the  court  did  not  err 
In  granting  the  nonsuit. 
Ibis  excludes  any  consideration  of  the  In- 


teresting question  as  to  whether  plalntifra 
equity  of  redemption  was  barred  by  the  fore- 
closure sale. 

It  follows  that  the  judgment  and  order 
should  be  affirmed. 

CLAYBERG,   a   C,   and  POOEMAN,   C. 

concur. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  and  or- 
der are  affirmed. 

MILBURN,  J.,  being  absent,  takes  no  part 
in  this  decision. 


SATHRE  V.  ROLFB  et  at 
(Supreme  Court  of  Montana.     July  2,  1901.) 

PABOL  EVIDENCS  —  VABTIMO  WBITTKN  CON- 
TBACT  —  FRAUD  —  BALES  —  TAlaDITY  —  PUB- 
CHABE-MONEY  NOTES  —  ASSIGNMENT  —  BONA 
FIDE  PUBCIIASEB— DEFENSES. 

1.  Code  Civ.  Proc.  |S  2186,  3132,  provide  that 
a  written  contract  supersedes  all  oral  nego- 
tiations, and  no  evidence  of  the  terms  of  an 
agreement  other  than  the  contents  of  the  writ- 
ing shall  be  received,  except  where  a  mistake 
or  imperfection  is  in  issue,  and  the  validity  of 
the  instrument  is  in  dispute,  and  to  establish 
fraud;  and  sections  2117,  2123,  declare  that 
actual  fraud  consists  in  a  promise  made  with- 
out any  intention  of  performing  it  or  any  act 
fitted  to  deceive,  and  that  mistake  of  law  con- 
stitutes a  misapprehension  of  the  law  by  a 
party,  of  which  the  others  are  aware  at  the 
time  of  contracting,  but  which  they  do  not 
rectify.  Plaintiff '  alleged  mistake  and  fraud, 
and  the  evidence  disclosed  that  the  indnoement 
held  out  to  plaintiff  to  sign  an  agreement  was 
l>ased  on  fraudulent  representations  of  defend- 
ants that  a  lease  need  not  be  mentioned  In  a 
contmct  of  sale  of  a  business  and  the  lease. 
Held,  that  evidence  was  admissible  showing  the 
purchase  of  the  lease  and  defendants'  fraadu- 
lent  conduct  over  objection  that  it  varied  the 
contract 

2.  Where  plaintiff  purchased  a  leasehold  in- 
terest paid  the  consideration,  and  went  into 
possession  of  the  premises  with  defendants'  con- 
sent, and  the  promise  to  obtain  the  transfer 
of  the  lea.se  was  the  inducement  to  sign  a  con- 
tmct, omitting  mention  of  the  lease,  on  the 
sale  of  a  business,  defendants,  without  placing 
plaintiff  in  statu  quo,  could  not  assert  that 
the  promise  to  procure  the  lease  was  void  tin- 
dor  the  statute  of  frauds. 

3.  Where  a  contract  of  sale  of  a  business 
omitted  reference  to  a  leasehold  interest  by 
fraudulent  representations  of  defendants  a-s  to 
the  lease  being  a  separate  writing,  evidence 
showing  the  purchase  of  the  leasehold  interes<t 
was  admissible,  as  being  independent  and  col- 
lateral to  the  portion  which  was  reduced  to 
writing. 

4.  Where  defendant  assigned  notes  given  as 
consideration  on  the  sale  of  a  business,  which 
he  induced  by  fraud,  to  a  third  person  aa  se- 
curity for  a  pre-existinK  debt,  such  third  person 
was  not  a  bona  fide  holder,  and  the  notes  were 
subject  to  all  the  defenses  which  mieht  have 
been  urged  against  them  In  the  hands  of  de- 
fendant 

Commlssiioners'  Opinion.  Appeal  from  Dis- 
trict Court,  Silver  Bow  County;  E.  W.  Har- 
ney, Judge. 

f  1.  See  BUlt  and  Notes,  toL  T,  CenU  Dig.  |  KH. 
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Action'  Vf  Sophie  Sathre  agalnBt  Christina 
-Rolfe  and  others.  From  a  Judgment  for 
plaintiff,  defendants  appeal.    Affirmed. 

B.  S.  Thresher,  for  appellants.  Geo.  M. 
Borquin,  for  respondent 

CLAYBERG,  C.  C.  Appeal  from  a  Judg- 
ment against  defendants.  The  facts  as  dis- 
closed by  the  record  are,  briefly,  as  follows: 
Defendant  Rolfe  was  proprietress  of  the  Red 
Boot  lodging  house.  In  the  city  of  Butte;  she 
occupied  the  premises  under  an  unexpired 
written  lease  from  O'Rourke.  Defendant 
Wilson  was  a  real  estate  agent,  having  his 
office  In  this  lodging  house,  and  negotiated 
nn  oral  agreement  for  the  sale  of  the  busl- 
less  of  defendant  Rolfe  to  plaintiff,  Sathre, 
for  the  sum  of  ?1,850.  By  this  oral  agree- 
ment the  sale  Included  the  leasehold  Interest 
In  the  property,  as  well  as  the  furniture  and 
fixtures  used  In  the  business.  Wilson  under- 
took to  reduce  the  oral  agreement  to  writing, 
but  fraudulently  omitted  therefrom  all  men- 
tion of  the  leasehold  interest  Plaintiff  tes- 
tified as  to  this  transaction  as  follows:  "Mr. 
Wilson  asked  me  to  sign  the  agreement,  or 
the  contract,  and  read  It  over,  and  when  I 
saw  the  lease  was  not  mentioned  in  It  I  said, 
'Why,  hadn't  the  lease  ought  to  be  mention- 
ed In  this?'  and  be  said:  'No,  that  is  not 
necessary;  that  Is  a  separate  paper  by  Itself; 
I  will  get  that  paper,  and  will  give  It  to  you.' 
He  says:  'This  don't  amount  to  anything 
anyhow,  and  it  is  Just  a  custom  that  real 
estate  men  have  and  use;'  and  I  believed 
I  could  rely  on  what  he  said,  and  signed 
it."  The  complaint  allies,  among  other 
things,  that  said  defendants,  "with  intent  to 
deceive  and  defraud  the  plaintiff,  did  know- 
ingly, falsely,  and  fraudulently  represent  to 
her  that  they  had  the  right  to  and  could  sell 
said  lease  and  vest  plaintiff  with  a  good  title 
thereto,  and  promised  plaintiff  that,  if  she 
would  purchase  the  property  aforesaid,  they 
wonld  procure  the  consent  of  the  lessor  to 
the  sale  of  said  lease  to  plaintiff.  That  the 
plaintiff,  believing  and  relying  on  said  repre- 
sentations and  promise,  and  induced  thereby, 
and  without  knowledge  to  the  contrary,  pur- 
chased said  lease  and  the  contents  of  said 
lodging  house  from  said  defendants,  and  paid 
them  therefor  the  sum  of  $1,850.  •  •  • 
That  on  or  about  the  time  aforesaid,  said 
defendants  procured  plaintiff  to  sign  an 
agreement  to  purchase,  intended  to  express 
said  contract.  In  which  the  said  lease  and 
Its  sale  to  plaintiff  was  not  set  out  That 
she  signed  said  agreement  relying  on  and 
believing  said  defendants'  assurances  then 
made,  viz.,  that  the  said  lease,  being  a  sep- 
arate writing,  need  not  be  mentioned  in  said 
agreement,  but  Itself  would  be  delivered  to 
her  when  received  by  said  defendants  from 
the  lessor,  and  thereby  Induced  thereto,  and 
by  said  defendants'  promise  to  secure  and 
deliver  said  lease  to  her,  which  promise  was 
made  b^  them  with  no  intent  to  perform 
the  same."    It  la  also  alleged  that  the  lease 


was  not  assignable  wlthaiat  the  consent  of 
the  lessor,  and  that  he  refused  such  consent, 
and  that  the  promise  of  defendants  to  pro- 
cure the  lessor's  consent  to  the  agreement 
of  sale  was  made  "without  any  Intent  to  per- 
form the  same,  and  to  deceive  and  defraud 
plaintiff."  That  plaintiff  paid  $1,300  in  cash, 
and  gave  defendant  Rolfe  her  promissory 
notes  for  the  remaining  $500,  secured  by  chat- 
tel mortgage  upon  the  furniture  so  purchas- 
ed. Plaintiff  prayed  for  the  surrender  and 
cancellation  of  these  notes  and  chattel  mort- 
gage, and  for  a  recovery  of  a  portion  of  the 
consideration  paid.  She  succeeded  In  obtain- 
ing such  decree,  and  defendants  appeal. 

Upon  the  trial  of  the  case  plaintiff  oflfei^ 
ed  testimony  to  show  the  original  purchase 
of  this  leasehold  Interest  and  the  fraudulent 
acts,  representations,  and  conduct  of  defend- 
ants Rolfe  and  Wilson  as  alleged,  which 
was  objected  to  on  the  ground  that  it  varied 
the  terms  of  the  written  contract  and  Tras 
inadmissible  under  section  2186  of  the  Civil 
Code,  which  reads  as  follows:  "The  ezecn- 
tlon  of  a  contract  in  writing,  whether  the 
law  requires  it  to  be  written  or  not  super- 
sedes all  the  oral  negotiations  or  stipulations 
concerning  its  matter  which  preceded  or  ac- 
companied the  execution  of  the  instrument.** 
Section  3132  of  the  Code  of  Civil  Procednre 
provides:  "When  the  terms  of  an  agreement 
have  been  reduced  to  writing  by  the  parties, 
it  is  to  be  considered  as  containing  all  those 
terms,  and  therefore  there  can  be  between  the 
parties  and  their  representatives,  or  succes- 
sors in  interest,  no  evidence  of  the  terms  of 
the  agreement  other  than  the  contents  of  the 
writing,  except  in  the  following  cases:  (1) 
Where  a  mistake  or  Imperfection  of  the  writ- 
ing is  put  in  issue  by  tlie  pleadings.  (2) 
Where  the  validity  of  the  agreement  is  the 
fact  In  dispute.  But  this  section  does  not 
exclude  other  evidence  of  the  circumstances 
under  which  the  agreement  was  made,  or 
to  which  it  relates,  as  defined  In  section  3136, 
or  to  explain  an  extrinsic  ambiguity,  or  to 
establish  Illegality  or  fraud.  The  term 
'agreement'  includes  deeds  and  wills,  as  well 
as  contracts  l>etween  parties."  Section  2117 
of  the  Civil  Code  provides:  "Actual  fraud, 
within  the  meaning  of  this  chapter,  consists 
in  any  of  the  following  acts,  committed  by 
a  party  to  the  contract,  or  with  his  conniv- 
ance, with  Intent  to  deceive  another  party 
thereto,  or  to  Induce  him  to  enter  Into  the 
contract:  •  *  *  (4)  A  promise  made  with- 
out any  intention  of  performing  It:  or,  (5) 
any  other  act  fitted  to  deceive."  Section  2123 
of  the  Civil  Code  provides:  "Mistake  of  law^ 
constitutes  a  mistake,  within  the  meaning:  of 
this  article,  only  when  it  arises  from:  •  •  • 
(2)  A  misapprehension  of  the  law  by  one 
party,  of  which  the  others  are  aware  at  the 
time  of  contracting,  but  which  they  do  not 
rectify."  It  is  apparent  that  the  complaint 
alleges  a  mistake  or  imperfection  in  the 
writing,  fraud,  and  the  Invalidity  of  the 
written  agreement    It  is  equally  apparent 
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tbat  the  oral  evidence  -was  oflfered  to  eetab- 
lisb  such  mistake.  Imperfection,  illegality, 
and  fraud.  The  allegations  of  the  complaint 
and  tlie  testimony  offered  by  plaintiff  show 
that  the  defendants  Rolfe  and  Wilson  well 
knew  that  the  original  lease  from  O'Rourke 
to  Rolfe  was  not  assignable  without  the  con- 
sent of  O'Rourke;  that  plaintiff  at  the  time 
she  made  the  purchase  and  signed  the  written 
contract  liad  never  seen  the  lease,  and  had 
no  knowledge  that  it  contained  such  provi- 
sion. Plaintiff  alleges  that  they  promised  her 
to  procure  the  consent  of  O'Rourke  to  the 
assignment  and  transfer  of  the  lease  to  her 
without  any  Intention  of  performing  said 
promise,  and  the  testimony  offered  in  the 
rase  tends  to  support  that  contention.  Proof 
was  also  introduced  which  tended  to  show 
acts  on  the  part  of  defendants  Rolfe  and  Wil- 
son "which  were  fitted  to  deceive"  and  did 
deceive  the  plaintiff.  Both  Rolfe  and  Wilson 
had  knowledge  of  the  fact  that  the  lens« 
from  O'Rourke  was  not  assignable  without 
his  consent,  and  the  proof  shows  that  the 
plaintiff  at  the  time  she  signed  the  agree- 
ment knew  nothing  of  the  contents  of  the 
lease.  There  is  no  proof  that  the  defend- 
ants honestly  tried  to  obtain  the  consent  of 
O'Rourke  to  the  transfer  of  the  lease.  In 
their  answer  they  deny  that  the  leasehold 
interest  was  ever  to  be  transferred  to  the 
plaintiff.  So  we  must  conclude  that  the  rec- 
ord discloses  actual  fraud  on  the  part  of 
defendants  Rolfe  and  Wilson  in  obtaining 
plaintiff's  signature  to  the  contract;  that 
they  made  a  promise  which  they  did  not  In- 
tend to  fulfill;  that  they  knew  the  contents 
of  the  lease,  and  that  It  could  not  be  trans- 
ferred to  plaintiff  without  the  consent  of 
O'Roui^e;  that  plaintiff  was  ignorant  of  its 
contents;  that  they  never  honestly  attempt- 
ed to  obtain  such  consent;  that  the  Induce- 
ment held  out  to  plaintiff  to  sign  the  agree- 
ment was  based  upon  the  fraudulent  repre- 
sentations of  defendants  Rolfe  and  Wilson  to 
the  effect  tbat  the  leasehold  interest  need  not 
he  mentioned  in  such  contract,  but  that  they 
would  obtain  It  and  deliver  It  to  plaintiff. 
By  these  facts  the  plaintiff  has  shown  a 
clear  right  to  the  equitable  relief  demand- 
ed, and  under  the  above  sections  of  the  stat- 
ute she  bad  a  right  to  make  such  showing, 
and  the  court  did  not  err  in  admitting  the 
testimony  objected  to. 

Appellants'  counsel  insist  that  the  oral 
sale  of  the  leasehold  interest  was  void  under 
the  statute  of  frauds.  Under  the  facts  and 
law  above  stated,  we  deem  this  proposition 
entirely  immaterial.  Plaintiff  purchased  the 
leasehold  interest,  paid  the  consideration 
therefor,  and  went  Into  possession  of  the 
premises  with  the  full  consent  of  the  defend- 
ants. The  promise  to  obtain  the  transfer 
of  the  lease  was  the  inducement  for  plain- 
tiff's signing  the  contract.  It  would  be  ex- 
tremely inequitable  to  hold  that,  after  de- 
fendants had  procured  the  consideration  from 
the  plaintiff  and  put  her  in  possession  of  the 
T7P.— 28 


property,  they  could  come  !n,  without  placing 
plaintiff  In  statu  quo,  and  assert  that,  not- 
withstanding such  facts,  their  promise  to 
procure  the  lease  was  void  under  the  statute 
of  frauds.  They  cannot  thus  benefit  by  their 
own  fraudulent  and  wrongful  acts  and  con- 
duct. 

The  admissibility  of  the  parol  proof  of- 
fered Is  so  clear  under  the  above  statutes 
that  we  have  not  considered  the  question  as 
to  whether  this  proof  was  not  also  admissi- 
ble upon  the  theory  that  an  oral  contract 
had  been  entered  Into,  a  portion  of  which 
had  been  reduced  to  writing  and  a  portion 
of  which  bad  been  fraudulently  omitted 
from  the  writing,  the  omitted  portion  being 
independent  of  and  entirely  collateral  to 
that  portion  which  was  reduced  to  writing. 
In  the  judgment  of  the  writer  of  this  opinion, 
this  parol  proof  was  equally  admissible  under 
this  theory. 

This  leaves  but  the  question  as  to  the  va 
Ildlty  of  the  Judgment  against  Beck.  Four 
of  the  notes  given  were  assigned  to  Beck  as 
seciuity  for  the  payment  of  a  pre-existing 
debt  of  defendant  Rolfe.  They  wer«  not 
indorsed  to  Beck,  bat  assigned  to  him  by  a 
separate  instrument.  He  was  in  no  sense  a 
bona  fide  holder,  and  the  notes  were  there- 
fore subject  to  all  the  defenses  which  might 
have  been  urged  against  them  bad  they  te- 
malued  In  the  hands  of  defendant  Rolfe. 
2  Randolph,  Neg.  Insts.  788,  789;  1  Daniels, 
Neg.  Insts.  741.  There  can  be  no  doubt  but 
that  the  plaintiff  had  a  right  to  have  tlic 
notes  and  chattel  mortgage  canceled  in  the 
hands  of  defendant  Itolfe,  and.  Inasmuch  as 
defendant  Beck  simply  stands  In  her  shoes, 
they  were  subject  to  cancellation  In  bis 
hands. 

We  advise  that  the  Judgment  be  affirmed. 

POORMAN  and  CALLAWAY,  00.,  con- 
cur. 

PER  CURIAM.  For  the  reasons  stated 
In  the  foregoing  opinion,  the  Judgment  is  af- 
firmed. 

MILBURN,  J.,  not  having  heard  the  ar- 
gument, takes  no  part  in  this  decision. 


HUMBIRD  LUMBER  CO.  v.  MORGAN, 

Judge. 
(Supreme  Court  of  Idaho.     July  7,  1004.) 

APPEAL— JUBISDICTION — OBOERS  OF  BOABUB  OF 
EQUALIZATION. 

1.  An  appeal  taken  when  not  aathorized  by 
law  confers  no  jurisdiction  on  the  court  to 
which  such  appeal  is  taken,  except  to  make  its 
order  and  judgment  dismissing  such  appeal. 

2.  There  is  no  authority  in  this  state  for  an 
appeal  from  an  order  of  a  board  of  equalization. 
Feltham  v.  Board  of  County  Commissionerii,  77 
Pac.  3.^2,  approved  and  followed. 

(Syllabus  by  the  Court.) 


^  2.  See  TsxatlOD,  vol.  45,  Cent.  Die  {  S79. 
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AppUciiiiou  by  the  Humbird  Lumber  Com- 
pany for  writ  of  mandate  to  R.  T.  Morgan, 
Judge  of  the  First  Judicial  District.  Writ 
denied. 

H.  M.  Stephens  and  Ovaries  Li.  Hienua», 
for  petitioner.  Thomas  H.  Wilson,  Co.  Atty., 
and  C.  W.  Beale,  for  defendant 

AILSHIB,  J.  The  Humbird  Lumber  Com- 
pany, a  corporation  organized  and  existing 
under  the  laws  of  the  state  of  Washington, 
and  doing  business  in  the  state  of  Idaho, 
filed  its  application  with  the  board  of  coun- 
ty commissioners,  sitting  as  a  board  of  equal- 
ization, for  a  reduction  of  valuation  of  cer- 
tain of  its  timber  lands  located  and  situated 
in  the  county  of  Kootenai.  The  application 
came  on  regularly  for  hearing  at  the  July, 
1903,  meeting  of  the  board  of  equalization, 
and  witnesses  were  sworn  and  examined  both 
In  support  of  and  In  opposition  to  the  appli- 
cation, and  the  board  thereafter  made  and 
entered  its  order  granting  a  portion  of  the 
relief  sought  From  that  order  the  plalntltf 
appealed  to  the  district  court  The  appeal 
appears  to  have  been  taken  In  due  and  regu- 
lar form,  and  at  the  following  term  of  the 
district  conrt  in  and  for  Kootenai  county  the 
county  attorney  made  a  motion  for  a  dis- 
missal of  the  appeal  on  various  grounds,  one 
of  which  was  that  an  appeal  does  not  lie 
from  an  order  of  the  board  of  county  com- 
mlBsloners  while  acting  In  the  capacity  of 
and  performing  the  duties  of  a  board  of 
equalization.  This  motion  was  denied  by  the 
district  judge,  and  thereafter  the  case  went 
to  trial,  and  the  plaintiff  produced  Its  evl- 
dence,  and  the  court  thereupon  continued 
the  case  to  enable  the  county  to  procure  and 
produce  further  evidence.  The  case  was  sub- 
sequently called,  and  the  county  Introduced 
Its  evidence,  and  the  case  was  submitted 
for  the  consideration  of  the  court.  After 
having  examined  Into  the  matter,  the  Judge 
appears  to  Iiave  notified  the  attorney  for  the 
plaintiff  that  be  would  find  in  favor  of  the 
plaintiff,  and  for  the  attorney  to  prepare 
findings  and  Judgment.  Before  the  findings 
and  judgment  were  made,  however,  the  coun- 
ty, through  its  attorney,  made  and  filed  an- 
other motion  for  dismissal  upon  various 
grounds,  among  which  it  was  alleged  that 
no  appeal  lies  from  an  order  of  the  board 
of  equalization,  and  that,  therefore,  the 
court  was  without  Jurisdiction  to  enter  any 
judgment  except  one  of  dismissal  of  the  ap- 
peal. After  a  bearing  on  this  motion  the 
Judge  sustained  the  same,  and  dismissed  the 
appeal.  The  plaintiff  thereupon  applied  to 
this  court  for  a  writ  of  mandate  requiring 
the  district  judge  to  proceed  to  make  his  find- 
ings and  to  render  a  Judgment  in  the  case. 
An  alternative  writ  was  Issued,  and  the  dis- 
trict judge,  through  his  attorneys,  appeared, 
and  demurred  to  the  petition  upon  the 
grounds  that  it  does  not  state  facts  sufiicicnt 
for  the  issuance  of  a  writ  of  mandate. 


fCutuerous  questions  have  been  very  ably 
and  elaborately  discussed  by  counsel  in  tills 
case,  but  the  conclusion  we  have  readied 
makes  it  necessary  for  us  to  consider  only 
one  question,  namely,  the  right  of  the  plain- 
tiff to  appeal  from  an  order  of  the  board  of 
equalization  in  equalizing  assessments.  If 
an  appeal  will  not  He  from  such  an  order, 
then  the  district  judge  was  without  jurisdic- 
tion to  enter  any  judgment  In  the  premises 
except  an  order  and  Judgment  disiuissinsr 
the  appeal,  which  order  he  has  already  made. 
This  question  has  been  decided  by  this  court 
at  the  present  term  adversely  to  the  conten- 
tion of  petitioner  in  Feltham  v.  Board  of 
Commissioners,  77  Pac.  332.  In  that  case  we 
held  that  an  appeal  will  not  lie  from  an  or- 
der of  the  board  of  equalization.  We  have 
given  this  question  a  further  and  careful 
examination  in  the  present  case  to  satisfy 
ourselves  as  to  the  correctness  of  our  former 
decision,  and  are  convinced  of  the  soundness 
of  the  position  taken  in  that  case.  We  tbere- 
fore  rest  our  decision  in  this  case  upon  tlie 
principles  there  announced.  The  right  of  ap- 
peal from  such  boards  is  purely  statutory. 
Independent  of  statutory  enactment  no  such 
right  would  exist.  We  cannot  extend  tlila 
right  by  inteirpretatlon  to  the  orders  and  d.e- 
clsions  of  any  board  from  which  the  right 
of  appeal  is  not  clearly  granted.  If  the  X<es- 
islature  desires  to  allow  an  appeal  from  the 
orders  of  boards  of  equalization,  they  faave 
that  power,  but  we  are  without  authority  to 
extend  such  remedy.  The  demurrer  to  the 
petition  will  be  sustained,  and  the  wilt  de- 
nied. 

Costs  awarded  to  defendant. 

SULLIVAN,  C.  J.,  and  STOCKSLAGBR, 
J.,  concur. 


HUNTER  v.  PORTER. 
(Supreme  Court  of  Idaho.    May  27,  1904.) 

NOTICE  TO  FAT  SENT  OB  SURSENDEB  POSSRS- 
8I0N— OPTION  TO  TERMINATE  LEASE— UN L. AW- 
FUL DETAINER— DEFENSES  IN  CNLAWFUI.  DE- 
TAINEE—<;0UNTEBCLAIM—CBOSS-COMPtAII«X 

WHEN  EACH  AVAILABLE— BREACH  OF  COVE- 
NANT BY  LESSOR  —  nCFLIBD  COVENANT  OP 
FITNESS    OF   FBEUISES. 

1.  A  notice  by  the  landlord  to  hia  tenant,  un- 
der sections  5093,  5094,  Rev.  St  1887,  requir- 
ing him  to  pay  rent  due  or  surrender  posses- 
sion— describing  the  premi-'^B  and  naming  the 
amount  due — is  a  suDBtaniinl  compUaace  -with 
the  statute,  and  is  held  sufficient 

2.  Where  the  lessor,  by  the  terms  of  a  lease, 
reserves  to  himself  an  option  to  terminate  the 
lease  upon  service  of  a  SO-days  notice  after 
breach  by  the  tenant  of  some  covenant  thereof, 
he  is  not  tliereby  precluded  from  pursuing  his 
remedy  under  section  5093,  Rev.  St.  188T,  in 
case  the  tenant  fails  to  pay  rent  when  due. 

3.  The  service  of  notice  and  commencement  of 
action  under  sections  5093,  5106,  Rev.  St.  1887, 
for  failure  to  pay  rent  when  due,  does  not 
primarily  terminate  or  forfeit  the  lease;     but 
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a  paTin«>nt  of  the  rent,  together  Tpith  interest, 
damages  found,  and  costs,  at  any  tlmd  within 
five  da;6  after  judjnnent,  keeps  the  lease  alive 
and  saves  it  from  forfeiture. 

4.  Chapter  4  of  title  3  of  the  Code  of  Civil 
Procedure,  Rev.  St.  1887,  provides  a  "summary 
proceeding  for  obtaining  possession  of  real  prop- 
erty"; and  an  action  prosecuted  thereunder  l>y 
the  landlord  for  an  unlawful  detainer  by  the 
tpnant  is  not  subject  to  counterclaim  or  cross- 
romplaint,   the  same  as  ordinary   actions. 

5.  In  an  action  for  unlawful  detainer,  a  claim 
for  unliquidated  damages  arising  out  of  a 
breach  of  a  covenant  made  by  the  lessor  is  not 
a  proper  matter  for  counterclaim  or  cross-action 
under  sections  41  &^,  4188,  Rev.  St.  1887. 

ti.  A  cross-complaint,  under  section  4188,  Rev. 
St.  1887,  must  relate  to  or  depend  upon  the 
contract  or  transaction  on  which  the  main  case 
is  founded,  or  affect  the  property  to  which  the 
action  relates,  but  does  not  necessarily  seek  its 
relief  against  all  or  any  of  the  original  plain- 
tiffs or  defendants. 

7.  A  counterclaim,  while  it  must  exist  in  fa- 
vor of  the  defendant  and  against  the  plaintiff, 
may,  in  other  respects,  go  further  than  a  cross- 
complaint,  and,  if  the  cause  of  action  arose  on 
rontract,  may  set  forth  any  other  cause  of 
action  arising  on  a  contract  as  a  counterclaim 
thereto. 

8.  Where  an  agreement  of  lease  refers  to  the 
premises  demised  as  a  "cold  storage  building," 
not  merely  as  a  description  of  the  situs,  but  as 
a  designation  of  its  character,  and  contains  a 
stipulation  restricting  its  use  to  such  articles 
as  are  ordinarily  required  to  be  stored  for 
preservation  in  such  a  place  as  is  commonly 
known  and  designated  as  a  "cold  storage  build- 
ing," an  implied  warranty  of  fitness  for  Bach 
use  and  purpose  will  arise  therefrom. 

On  Rehearing. 

9.  The  doctrine  of  "law  of  the  case"  extends 
only  to  the  questions  presented  and  dist&ictly 
passed  tqion  on  the  former  appeaL 

(Syllabos  by  the  Court.) 

Appeal  from  District  Court,  Latah  County; 
E.  C.  Steole,  Judge. 

Action  by  T^ewls  Hwnter  against  L.  A. 
Porter.  .Tiidgment  foi-  plaintiff,  and  defend- 
ant appeitls.    Affirmed. 

I.  N.  Smltb,  for  appellant  Forney  & 
Moore  and  O.  W.  9uppinger,  for  respondent. 


AIIiSUIE,  J.  On  the  23d  day  of  August, 
1901,  the  plaintiff  and  defendant  entered  Into 
a  written  agreement  of  lease,  whereby  the 
plaintiff  let  to  the  defendant  a  cold  storage 
building  in  the  city  of  Kendrick,  Latah  coun- 
ty, for  a  period  of  one  year;  It  was  agreed 
that,  in  addition  to  doing  certain  work  and 
making  certain  improvements,  the  lessee 
sbonld  pay  the  sum  of  $300  as  rental  for  the 
premises;  $100  to  be  paid  on  or  before  the 
mh  day  of  September,  ISOl,  and  $200  on  or 
before  the  15th  day  of  January,  1902.  De- 
fendant, the  lessee,  entered  into  possession 
of  the  premises,  and  paid  the  first  install- 
ment of  rent,  but  failed  to  make  the  payment 
which  fell  due  January  15,  1902.  After  the 
defendant  made  default  in  the  payment  of 
rent  and  on  the  18th  day  of  January,  1002, 
the  plaintiff  served  notice  on  him,  under  the 
provisions  of  subdivision  2  of  section  6003 
and  section  5094.  Rev.  St  1887,  requiring 
defendant  to  pay  the  rent  due,  or  surrender 


Iiossesslon  of  the  premises.  The  defendant 
neglected  and  refused  to  pay  the  rent  or  to 
deliver'  the  possession  of  the  premises,  and 
on  the  24th  day  of  April,  1902,  the  plaintiff 
commenced  his  action  In  the  district  court  in 
and  for  Latnh  county,  alleging  his  cause  of 
.tction  in  the  nsual  form,  and  charging  the 
defendant  with  an  unlawful  detainer  of  the 
property  and  premises  after  default  in  pay- 
ment of  rent,  and  the  service  of  the  statu- 
tory notice  for  the  payment  of  the  same,  or 
delivery  of  possession.  The  defendant  an- 
swered this  complaint,  setting  up  as  an  ex- 
hibit a  copy  of  the  lease,  and  specially  plead- 
ing certain  covenants  and  options  therein  con- 
tained, and,  after  pleading  several  separate 
defenses,  filed  a  cross-complaint  alleging  that 
the  plaintiff  had  violated  and  broken  various 
of  his  covenants  with  reference  to  the  con- 
struction and  condition  of  the  premises  de- 
mised, and  that  by  reason  thereof  the  defend- 
ant lessee  had  stistalned  damages  in  the  ag- 
gregate amount  of  $2,030,  and  prayed  judg- 
ment against  the  plaintiff  for  that  sum.  The 
case  went  to  trial,  and  the  evidence  was  in- 
troduced both  on  the  part  of  the  plaintiff  and 
defendant  and  findings  of  fact  and  conclu- 
sions of  law  were  made  and  filed,  flndiuK 
that  the  defendant  was  guilty  of  unlawful 
detainer,  and  also  finding  against  bim  on  all 
the  allegations  of  his  cross-complaint  There- 
upon Judgment  was  entered  in  the  usual 
form  for  the  rents  and  damages,  and  for 
cancellation  of  the  lease,  and  the  restoration 
of  the  plaintiff  to  the  possession  of  bis 
premises.  Defendant  prepared  and  had  set- 
tled bis  statement  and  bill  of  exceptions,  and 
th«'reafter  moved  for  a  new  trial,  and  has 
appealed  from  the  Judgment  and  the  order 
denying  his  motion  for  a  new  trial. 

In  the  first  place,  it  is  contended  that  tho 
notice  served  by  plaintiff  upon  defendant 
for  the  payment  of  rent  or  delivery  of  pos- 
session is  not  a  sufficient  notice,  under  sec- 
tions 50aS,  50f»4,  Re\'.  St.  1887.  We  have 
carefully  examined  the  notice,  and  compared 
it  with  the  requirements  of  those  provisions, 
and  are  satisfied  from  such  examination  that 
It  is  a  sufficient  and  substantial  compliance 
therewith.    The  notice  is  as  follows: 

"To  h.  A.  Porter,  Tenant  in  Possession: 
You  are  hereby  required  to  pay  the  rent  of 
the  premises  hereinafter  described,  and 
which  you  now  bold  possession  of.  amounting 
to  the  sum  of  two  hundred  dollara  being 
the  amount  now  due  and  owing  to  me  by  you 
as  the  balance  of  the  rent  due  for  the  term 
from  tlie  1st  day  of  September,  A.  D.  1901, 
until  the  1st  day  of  September,  1902,  or  de- 
liver up  possession  of  the  same  to  me,  or  I 
shall  institute  legal  proceedings  against  you 
to  recover  possession  of  said  preml.stjs,  with 
treble  rent. 

"Said  premises  are  situated  in  the  town 
of  Kendrick,  Latah  County,  Idaho,  and  are 
described  as  follows: 

"All  that  certain  brick  storage  house  sit- 
uate in  Block  B,  Addison's  addition  to  tlT* 
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Town  of  Kendrick,  Idaho,  designated  and 
known  as  'Hunter's  Cold  Storage.' 

"Dated  at  Kendrick,  Idaho,  January  18, 
A.  D.  1902. 

"Respectfully, 

"[Signed]    Lewis  Hunter." 

The  next  and  most  serious  contention  urged 
by  appellant  is  that  this  action  could  not 
be  maintained,  under  the  express  terms  of  the 
lease  and  the  statutes  applicable  thereto,  un- 
til a  SO-days  notice  had  first  been  given,  noti- 
fying the  tenant  of  the  lessor's  Intention  to 
exercise  his  option  to  terminate  such  lease, 
and  thereafter,  and  upon  the  expiration  of 
the  30-days  notice,  the  service  of  a  further 
notice  of  three  days  to  quit  and  surrender 
the  premises.  This  position  rests  upon  the 
following  provision  found  in  the  lease:  "And 
it  Is  further  covenanted  that  If  said  pay- 
ments of  rent  or  either  of  them,  whether 
the  same  be  demanded  or  not,  are  not  paid 
when  they  come  due,  or  if  said  leased  prem- 
ises be  appropriated  to  any  other  purpose  or 
use  than  as  herein  specified,  except  by  writ- 
ten consent,  or  waste  of  any  kind  sball  be 
made  or  committed  thereon,  or  if  any  part 
of  said  demised  premises  be  underlet  without 
the  consent  of  the  said  first  party,  as  herein 
provided,  or  if  this  lease  is  assigned  by  act 
of  the  said  second  party  or  by  operation  of 
law,  or  if  said  party  of  the  second  part  shall 
faU  or  neglect  to  perform  any  of  the  cove- 
nants by  him  to  be  kept  and  performed,  then 
said  party  of  the  first  part  shall  have  the 
right,  at  his  option  (and  such  right  is  hereby 
expressly  reserved  by  him)  to  terminate  said 
lease,  and  any  and  all  rights,  interest  or 
estate  the  said  party  of  the  second  part  may 
have  In  or  to  said  premises  or  any  portion 
thereof,  by  giving  said  lease  or  the  occupant 
of  said  premises  thirty  days'  notice  In  writ- 
ing, signed  by  the  first  party  or  his  agent, 
or  attorney  of  bis  Intention  to  so  terminate 
said  lease."  It  is  argued  by  the  appellant 
that  since  the  lessor  has  never  served  a  SO- 
days  notice,  in  the  exercise  of  his  option  to 
terminate  the  lease,  and  has  in  fact  never 
terminated  the  lease  under  that  option  re- 
served to  himself  in  the  lease,  the  tenant 
was  therefore  in  possession  by  the  permis- 
sion of  his  landlord,  and  that  the  service  of 
the  3-days  notice  could  not  operate  as  a 
withdrawal  of  such  permission  and  convert 
him  into  an  imlawful  detainer.  The  respond- 
ent, on  the  other  hand,  urges  that  this  stipu- 
lation did  not  take  from  the  landlord  his 
right  to  pursue  the  statutory  remedy  In  case 
of  a  default  in  payment  of  rent,  and  that, 
even  though  the  tenant  failed  to  pay  the 
rent  when  due,  the  landlord  was  not  obliged 
to  exercise  his  option  to  terminate  the  lease 
unless  he  should  see  fit  so  to  do.  In  other 
words,  he  contends  that  the  lessor  might  pur- 
sue the  statutory  remedy,  and  leave  the  les- 
see to  the  exercise  of  his  statutory  privilege 
of  paying  the  rent  due,  and  thereby  saving 
the  lease  from  lapse  or  forfeiture.  Plaintiff 
contends  that  U  be  chose  not  to  exercise  his 


option,  and  to  be  more  lenient  In  this  respect 
toward  the  lessee  than  he  might  have  been, 
the  lessee  had  no  right  of  complaint.  We 
are  unable  to  see  wherein  this  stipulation  is 
In  any  way  violated  by  the  landlord  pur- 
suing his  statutory  remedy,  as  he  has  done 
in  this  case.  In  such  a  proceeding  as  this 
It  is  not  contended  that  the  lease  is  ter- 
minated, and  it  Is  not  upon  that  theory  that 
such  an  action,  founded  upon  failure  to  pay 
rent,  is  prosecuted.  Here  the  landlord  seeks 
pHmarlly  to  secure  payment  of  the  rent  due, 
and,  as  an  alternative,  in  ease  the  rent  is  not 
pnid,  to  secure  the  possession  of  the  premises. 
The  law  has  provided  tliat  the  tenant  can- 
not retain  the  rental  value  of  the  premises, 
and  also  the  possession  of  the  premises  after 
completion  of  the  service  of  the  statutory  no- 
tice. It  should  be  observed  that  the  stiinila- 
tlon  over  which  this  controversy  arose  was 
not  a  stipulation  extending  the  time  for  pay- 
ment of  rent.  Neither  does  It  grant  to  the  ten- 
ant any  Immunity  from  the  payment  there- 
of. It  simply  gives  to  the  lessor  the  right, 
upon  breach  of  any  of  the  covenants  on  the 
part  of  the  lessee,  to  absolutely  terminate  the 
lease,  but  provides  that,  in  case  he  shall 
choose  to  exercise  this  option,  he  shall  give 
a  30-dnys  notice  of  such  election.  This  Is 
presumably  for  the  purpose  of  giving  the 
tenant  an  opirartunlty  to  secure  other  prem- 
ises, and,  in  the  event  of  the  exercise  of 
such  option,  the  tenancy  would  not  be  ter- 
minated until  the  expiration  of  the  30  dafs, 
and  the  tenant  would  not  be  an  unlawful 
detainer  until  a  further  notice  of  3  days 
should  be  served  upon  him,  requiring  him 
to  vacate.  We  think  the  plaintliE  pursued 
the  proper  remedy  In  this  case. 

The  other  questions  argued  upon  this  ap- 
peal present  to  our  minds  an  unusual  and 
novel  situation  in  the  matter  of  practice  and 
procedure,  and  this  is  accentuated  by  the 
fact  that  the  party  who  urges  them  Is  the 
lessee.  No  objection  was  made  by  the  plain- 
tiff in  the  lower  court  to  the  consideration 
of  the  cross-complaint,  nor  was  any  question 
raised  as  to  defendant's  right  to  introduce 
his  evidence  In  support  thereof.  The  plain- 
tiff, however,  succeeded  npon  the  trial  as  to 
all  the  issues  raised,  and  defendant  has  ap- 
pealed. In  this  court  the  plaintiff,  who  is 
respondent  here,  argues  as  one  of  the  rea- 
sons why  the  judgment  should  be  sustained 
that,  under  the  statute  and  decisions  of  the 
courts,  the  defendant  had  no  right  to  be 
heard  either  upon  a  counterclaim  or  cross- 
complaint  in  the  lower  court,  and  that  there- 
fore whatever  error  might  have  been  com- 
mitted against  the  defendant  in  the  intro- 
duction of  evidence  on  his  cross  complaint 
or  as  to  the  findings  of  the  court  thereon, 
cannot  become  grounds  of  reversal  in  this 
court.  The  appellant  has  neither  raised  nor 
argued  the  point  in  this  court  that  the  plain- 
tiff in  the  lower  court,  having  neglected  to 
present  these  objections  there,  cannot  be 
beard  to  urge  them  here.    If  the  plaintiff 
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bad  lost  In  the  lower  coart,  and  were  tbe  \ 
appellant  bere,  we  should  certainly  not  per- 
mit him  to  raise  this  question  for  tbe  first 
time  in  this  court  on  appeal;  and,  indeed. 
If  the  consideration  of  that  Issue  here  could 
result  In  prejudicing  the  defendant  in  any 
manner  upon  his  appeal,  we  would  not  con- 
sider It  as  here  presented.  Entertaining, 
however,  the  view  we  do  of  this  case,  we  are 
of  the  opinion  that  it  is  our  duty  to  con- 
sider and  pass  upon  the  defendant's  right  to 
be  heard  upon  his  cross-complaint  If,  after 
an  examination  of  the  many  errors  assigned 
by  appellant,  both  as  to  tbe  construction  of 
the  lessor's  covenants  contained  In  tbe  lease 
and  the  introduction  of  evidence  upon  tbe 
cross-complaint,  we  should  find  error,  and  re- 
vorse  tbe  Judgment  and  remand  the  case  for 
a  new  trial,  this  question  might  then  be  rais- 
ed by  tbe  plaintiff,  and  tbe  defendant  would 
be  In  a  worse  position  upon  a  new  trial  than 
be  will  l>e  after  our  having  settled  this  issue. 
Chapter  4  of  title  3  of  the  Code  of  Civil 
Procedure,  Revised  Statutes  of  1887,  treats 
exclusively  of  forcible  entry  and  unlawful 
detainer,  and  the  remedies  therefor.  The 
title  to  that  chapter  is:  "Summary  Proceed- 
ings for  Obtaining  Possession  of  Real  Prop- 
erty." A  study  of  the  various  provisions  of 
tbls  chapter  of  19  sections  satisfies  us  that 
It  was  the  purpose  of  tbe  Legislature  to  pro- 
vide a  summary  method  whereby  a  landlord 
might  collect  his  rent,  or,  in  default  thereof, 
obtain  possession  of  his  property.  Tbe  stat- 
ute requires  that  both  tbe  complaint  and  tbe 
answer  shall  be  verified,  and  section  5102 
piovides  that  "if,  at  tbe  time  appointed,  the 
defendant  do  not  appear  and  defend,  the 
conrt  must  enter  his  default  and  render  judg- 
ment in  favor  of  the  plaintiff  as  prayed  for  in 
tbe  complaint."  Tbls  section  seems  to  only 
contemplate  a  defense  to  tbe  charge  of  for- 
cible or  unlawful  detainer,  and  does  not  ap- 
pear to  provide  for  the  defendant  seeking  af-  | 
firmatlve  relief  or  becoming  a  cross-actor  in  1 
such  action.  Section  5106  provides  tbe  char- 
acter of  Judgment  that  may  be  entered,  and 
the  manner  and  method  of  enforcing  tbe 
same;  and  every  provision  of  that  section 
looks  to  the  trial  of  only  one  Issue,  namely, 
'Whether  tbe  defendant  Is  either  a  forcible  or 
unlawful  detainer  of  the  premises.  To  allow 
tbe  Issue  of  unliquidated  damages  growing 
out  of  an  independent  covenant  contained  in 
tbe  lease,  and  made  by  tbe  lessor,  to  be  set  up 
either  by  way  of  cross-complaint  or  counter- 
claim in  such  an  action,  would  frustrate  the 
purpose^  and  object  of  tbe  statute,  and  at 
the  8am6  time  give  tbe  tenant  an  advantage 
over  tbe  landlord,  in  that  he  would  be  al- 
lowed to  both  retain  the  premises  and  the 
rental  value  thereof,  while  litigating  with 
bis  landlord  a  minor  issue  as  to  some  real  or 
fancied  grievance  which  he  might  never  be 
able  to  establish  in  court.  If  a  defense  of 
this  kind  could  be  maintained,  a  landlord 
would  never  know  bow  much  rent  was  due 
bim,  or  bow  much  he  conld  safely  demand. 


In  other  words,  so  soon  as  bis  tenant  began 
to  complain  of  some  real  or  imaginary  griev- 
ance growing  out  of  tbe  terms  of  tbe  lease, 
the  landlord  would  be  unable  to  say  bow 
much  was  due  him  on  rents  from  bis  tenant 
nntil  a  court  had  passed  upon  the  tenant's 
claim  for  damages.  Such  a  claim  could  gen- 
erally be  expected  to  appear  as  an  issue  In 
the  case.  Tbls  question  has  been  frequently 
considered  by  tbe  courts,  and  In  one  of  tbe 
late  authorities  on  tbe  subject  (Phillips  v. 
Port  Townsend  Lodge,  No.  6,  F.  &  A.  M.,  3«3 
Pac.  476)  the  Supreme  Court  of  Washington 
say:  "Tbe  very  object  the  Legislature  bad 
In  view  in  enacting  the  statute  under  which 
the  appellants  were  proceeding  was  to  af- 
ford a  summary  and  adequate  remedy  for  ob- 
taining possession  of  premises  withheld  by 
tenants  in  violation  of  tbe  covenants  of  their 
lease,  and  this  object  would  be  entirely  frus- 
trated If  tenants  were  permitted  to  interpose 
every  def^ise  usual  or  permissible  In  ordi- 
nary actions  at  law.  Tbe  statute  prescribes 
that  a  tenant  is  guilty  of  unlawful  detainer 
after  default  in  the  payment  of  rent  pursu- 
ant to  tbe  lease  or  agreement  under  which 
the  property  is  held,  and  three  days'  notice 
in  writing  requiring  its  payment,  or  posses- 
sion of  the  property,  shall  have  been  served 
npon  bim  (Laws  1891,  p.  ISO);  and,  when 
these  facts  are  made  to  appear  to  the  satis- 
faction of  tbe  court  or  Jury  upon  tbe  trial, 
the  landlord  is  entitled  to  Judgment  for  res- 
titution of  the  premises,  and  also  to  Judg- 
ment declaring  the  forfeiture  of  such  lease 
or  agreement,  together  with  damages  and 
tbe  rent  found  due.  In  such  proceedings 
counterclaims  and  offsets  are  not  available." 
In  Ralph  v.  Lomer,  3  Wash.  St.  401,  28  Pac. 
763,  the  same  conrt  said:  "We  have  been  cit- 
ed to  no  cases  holding  that  in  an  action  for 
an  unlawful  detainer  a  counterclaim  or  set- 
off is  admissible.  On  the  contrary,  the 
courts  seem  to  entertain  ttie  opposite  doc- 
trine, generally,  and  lay  down  the  mle  that 
no  such  defense  can  be  interposed."  These 
cases  have  both  been  approved  and  follow- 
ed In  Owens  v.  Swanton,  25  Wash.  112,  65 
Pac.  921,  and  Carmack  v.  Drum,  27  Wash. 
382,  67  Pac.  808.  In  Owens  v.  Swanton  tbe 
Supreme  Court  approved  tbe  action  of  the 
trial  court  In  sustaining  a  demurrer  to  a 
cross-complaint  in  a  similar  case.  The  same 
doctrine  seems  to  have  been  maintained  in 
California  by  a  uniform  line  of  authorities, 
from  Warburton  v.  Doble,  38  Cal.  619,  down 
to  Moroney  v.  Hellings,  110  Cal.  210,  42  Pac. 
660.  In  McSloy  v.  Ryan,  27  Mich.  109,  Judge 
Cooley  says:  "Tbe  defendant  offered  evidence 
to  show  that  complainant  bad  not  performed 
bis  covenants  in  the  lease  in  regard  to  im- 
provements and  repair.  As  these  covenants 
were  independent  of  tbe  covenant  to  pay 
rent,  and  this  proceeding  was  not  one  in 
which,  even  if  tbe  amount  of  rent  was  in 
issue,  there  could  be  any  deduction  of  offsets, 
or  by  way  of  recoupment,  tbe  conrt  did  not 
err  in  rejecting  this  evidence." 
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Appellant  contends  that  nnder  sections 
4183,  4184,  Kev.  St.  1887,  Stevens  v.  Home 
Sayings  &  Loan  Ass'n,  5  Idato,  741,  51  Pac. 
779,  986,  and  Murphy  v.  Kussell  (Idaho)  67 
Pac.  427,  It  was  not  only  his  legal  right  but 
his  duty,  to  present  his  cross-complaint  In 
this  case,  and  have  It  litigated  in  this  ac- 
tion, and  that  by  failure  to  do  so  he  would 
have  lost  his  remedy.  He  also  admits  that 
In  an  action  of  this  kind  there  cannot  prop- 
erly be  any  counterclaim.  In  his  reply  brief, 
be  says:  "The  matters  set  forth  in  the  cross- 
complaint  are  not  counterclaims.  What 
claim  is  it  possible  to  'counter*  against  an  un- 
lawful act  of  any  nature— whether  it  be  an 
'unlawful'  detainer,  an  'unlawful'  assault, 
an  'unlawful'  battery,  an  'unlawful'  attempt 
to  murder,  an  'unlawful'  libel  or  slander? 
It  la  readily  seen  that  it  is  absolutely  impos- 
sible to  have  a  counterclaim  to  an  unlawful 
act;  hence  the  matters  set  up  in  the  cross- 
complaint  are  not  counterclaims."  In  this 
case,  where  there  was  only  one  plaintiff  and 
one  defendant,  if  the  facts  here  pleaded  could 
not  be  set  up  by  way  of  cotinterclaim,  we  fall 
to  see  how  the  same  facts  could  be  pleaded 
by  calling  them  a  "cross-complaint."  The 
scope  of  pleading  for  a  cross-complaint,  un- 
der section  4188,  is  not  .as  comprehensive  as 
for  a  counterclaim,  under  section  4184.  A 
cross-complaint,  under  section  4188,  must  re- 
late to  or  depend  upon  the  contract  or  trans- 
action on  which  the  main  case  is  founded,  or 
affect  the  property  to  which  the  action  re- 
lates, but  does  not  necessarily  seek  its  relief 
against  all  or  any  of  the  original  plaintiffs  or 
defendants.  On  the  other  hand,  a  counter- 
claim, while  it  must  exist  In  favor  of  the  de- 
fendant and  against  the  plaintiff  or  plaintiffs, 
may  go  further,  and,  If  the  cause  of  action 
arose  on  contract,  may  set  forth  any  other 
Cause  of  action  arising  on  contract  as  a  coun- 
terclaim thereto.  As  to  subject-matter,  the 
counterclaim  is  the  more  comprehensive  and 
liberal;  but  for  relief  against  individual 
plaintiffs  or  defendants,  or  bringing  In  new 
parties  against  whom  a  defendant  claims  re- 
lief growing  out  of  the  subject-matter  of  the 
action,  the  cross-complaint  Is  the  available 
procedure.    See  Stevens  v.  Ass'n,  snpra. 

Aside  from  the  fact  that  the  Legislature 
have  provided  by  the  unlawful  detainer  act 
a  summary  remedy  which  they  did  not  mean 
to  be  subject  to  the  same  defenses,  counter- 
claims, and  cross-actions  as  ordinary  litiga- 
tion, such  a  defense  as  the  one  here  Inter- 
posed does  not,  strictly  speaking,  "arise  out 
of  the  transaction  set  forth  In  the  com- 
plaint" A  tenant  does  not  become  primarily 
an  unlawful  detainer  upon  breach  of  the 
covenant  In  the  lease  to  pay  rent,  but,  rath- 
er, npon  failure  to  pay  after  demand  by  a  le- 
gal notice  in  the  statutory  time.  This  con- 
stitutes him  "an  unlawful  detainer"  of  the 
premises.  This  he  would  never  become,  but 
for  service  of  the  notice,  although  he  should 
never  pay  rent.  Indeed,  the  landlord  might 
forego  this  remedy,  and  maintain  his  action 


on  the  contract  for  the  payment  of  rent,  tt 
cannot  truly  be  said  that  a  breach  of  a  cove- 
nant by  the  landlord  to  improve  or  repair 
the  demised  premises  arises  out  of,  or  Is  con- 
nected with,  a  failure  to  pay  rent  after  serv- 
ice of  notice  to  pay  or  surrender  possession. 
A  breach  of  a  covenant  made  by  the  landlord 
does  not  result  in  making  him  guilty  of  an 
unlawful  act  in  the  same  sense  that  a  tenant 
becomes  guilty  of  unlawful  detainer  upon 
failure  to  pay  rent  after  notice.  A  claim  for 
unliquidated  damages  arising  out  of  a  breach 
of  a  covenant  on  the  part  of  the  lessor  is 
neither  a  proper  matter  for  counterclaim  nor 
cross-complaint  as  authorized  by  sections 
4184  and  41B8.  The  matters  set  up  by  de- 
fendant's cross-complaint  were  not  proper 
matters  to  be  litigated  in  the  case,  and  the 
findings  and  conclusions  of  the  trial  court 
thereon  will  not  preclude  the  defendant  from 
litigating  any  such  claim  as  he  may  have  for 
damages  in  an  independent  action. 

The  lease  pleaded  by  the  cross-complaint 
was  for  a  cold  storage  building  in  the  town 
of  Kendrlck,  which  was  in  course  of  con- 
struction at  the  time  the  lease  was  executed, 
and  was  to  be  completed  In  "as  snort  time  as 
possible"  thereafter.  The  premises  were  de- 
scribed as  "the  cold  storage  buiiaing  now  in 
course  of  construction,  on  lots  one  and  two  of 
block  'B'  in  Addison's  addition  to  the  town 
of  Kendrlck,  Idaho,  and  known  as  the  Hunter 
Cold  Storage  House."  The  lease  also  con- 
tains this  provision:  "The  party  of  the  sec- 
ond part  agrees  that  he  will  use  said  cold 
storage  building  only  for  the  purpose  of 
handling  fmlt  and  produce,  and  not  for  hay, 
grain  or  feed."  Appellant  maintains  tliat 
these  various  designations  and  references  to 
the  demised  premises  as  a  "cold  storage 
building,"  read  in  connection  with  the  stipu- 
lation that  the  premises  should  not  be  used 
by  the  tenant  except  for  the  handling  of  fruit 
and  produce,  from  which  hay,  grain,  and  feed 
was  excluded,  is  an  implied  warranty  tliat 
the  building,  when  completed,  should  be  sncb 
a  structure  as  would  be  suitable  for  the 
storage  and  preservation  of  fruits  at  ail  times 
during  the  year  for  which  it  was  let  We 
are  of  the  opinion  that  the  appellant  is  cor- 
rect in  this  contention.  It  is  clear  to  us, 
from  an  examination  of  the  instrument  it- 
self, that  the  lessor  knew  and  understood 
the  purpose  for  which  the  lessee  was  securing 
the  premises;  and,  not  only  that  but  by  the 
terms  of  his  lease  he  restricted  and  confined 
the  lessee  to  the  use  of  the  premises  for  those 
purposes  only.  At  the  time  this  agreement 
of  lease  was  entered  into,  the  building  was 
not  completed,  and  was  therefore  not  in  a 
condition  that  the  tenant  could  enter  and  ex- 
amine the  same  to  ascertain  wheth^  it  met 
all  the  requirements  for  which  he  was  leasing 
it  On  the  other  hand,  the  landlord,  by  the 
implied  terms  of  the  lease,  represented  the 
building  as  a  "cold  storage  building,"  and 
that  term  must  be  understood  to  hare  a 
meaning  peculiar  to  a  class  or  kind  of  bnild- 
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tag  dcBlgned  for  the  preserratlon  and  safe- 
keeping of  8ucb  articles  and  products  as  It 
was  understood  tbat  ttie  tenant  meant  to 
keep  in  the  building.  Vaughan  y.  Matlock, 
23  Ark.  12;  Jordan  v.  Dyer,  34  Vt.  104.  80 
Am.  Dec.  CCS;  Allen  v.  Somers,  73  Conn.  355, 
47  Atl.  653,  52  L.  R.  A.  IOC.  84  Am.  St.  Rep. 
158;  Railroad  Co.  v.  Smith,  21  Wall.  255,  22 
L.  Ed.  513;  I.4ine  v.  P.  &  I.  N.  Ry.  Co.  (Ida- 
ho) 67  Pac.  G5C;  Porter  v.  Allen  (Idaho)  69 
Pac.  105;  Wolfe  v.  Arrott,  109  Pa.  473,  1 
Atl.  333;  Young  t.  Collett  (Mich.)  29  N.  W. 
S50.  This  was  more  than  a  location  and  des- 
ignation of  the  property,  and  amounted  to  a 
representation  as  to  Its  character. 

The  Judgment  for  rents  and  costs,  and  pos- 
session of  the  property  described  therein, 
will  be  aflSrmed,  and  the  defendant  will  not 
be  barred  by  the  findings  of  the  trial  court 
from  litigating  in  an  Independent  action  any 
claim  he  may  have  for  damages.  Under  all 
the  facts  and  circumstances  of  this  c&se,  as 
disclosed  by  the  record,  each  party  will  be  re- 
quired to  pay  one-half  of  the  total  costs  In- 
curred by  reason  of  this  appeal. 

SULLIVAN,  C.  J.,  and  STOCKSLAQER, 
J.,  concur. 

On  Rehearing. 

(July  8,  1904.) 

PER  CURIAM.  We  devoted  a  great  deal 
of  time  to  an  examination  and  Investigation 
of  the  questions  involved  in  this  case  before 
the  writing  of  the  original  opinion,  but  the 
evident  time  and  labor  counsel  for  appellant 
has  given  to  the  preparation  of  a  petition 
have  induced  us  to  again  consider  the  mat- 
ters complained  of  In  the  petition.  Such 
farther  examination  and  discussion  convince 
us  of  the  correctness  of  the  conclusion  first 
readied. 

Complaint  Is  made  In  the  petition  that  the 
principal  ixiint  decided  was  upon  an  error 
committed  in  appellant's  favor,  rather  than 
against  him.  This  is  only  partially  true.  Up- 
on consideration  of  the  case,  we  found  that 
the  Judgment  against  defendant  on  plaintiff's 
allegation  of  unlawful  detainer  was  sustained 
by  the  evidence,  and  was  properly  rendered 
and  entered.  At  the  same  time  we  found 
that  error  was  committed  against  defendant, 
wherein  the  court  found  that  the  lease  con- 
tained no  Implied  covemint  of  fitness  of  the 
demised  premises.  Entertaining  these  views, 
we  could  not  reverse  the  Judgment  In  unlaw- 
ful detainer  against  defendant.  To  grant  a 
new  trial  upon  defendant's  cross-complaint 
and  the  answers  thereto  would  afford  him  no 
more  relief  than  we  have  granted  him.  Since 
the  case  was  not  properly  tried  in  the  first 
instance  on  a  cross-complaint  or  counter- 
claim, it  could  not  properly  be  so  tried  upon 
a  new  trial.  Counsel  complains  of  the  follow- 
ing sentence  contained  in  the  opinion:  "If, 
after  an  examination  of  the  many  errors  as- 
signed by  appellant  both  as  to  the  construc- 
tions of  the  lessor's  covenants  contained  in 


the  lease,  and  the  Introduction  of  evidence' 
upon  the  cross-complaint,  we  should  find 
error,  and  reverse  the  judgment  and  remand 
the  case  for  a  new  trial,  this  question  might 
then  be  raised  by  the  plaintiff,  and  the  de- 
fendant would  be  In  a  worse  position  than 
he  will  be  after  our  having  settled  this  Issue." 
That  language  was  Intentionally  used,  and 
expresses  our  view.  When  a  new  trial  Is 
granted,  It  Is  done  for  all  purposes.  A  party 
who  seeks  and  obtains  a  new  trial  cannot 
avail  himself  of  the  chance  of  gaining  more, 
without  Incurring  the  hazard  of  getting  less, 
than  upon  the  former  trial.  This  is  true  as 
to  all  questions  of  both  law  and  fact  not  di- 
rectly passed  upon  by  the  appellate  court  on 
the  appeal.  The  doctrine  of  "law  of  the 
case"  extends  only  to  the  questions  square- 
ly presented  and  distlnctiy  passed  upon  on 
the  former  appeal.  Hall  y.  Blackman  (Ida- 
ho) 75  Pac.  608;  McKiulay  v.  Tuttle,  42  Cal. 
571;  Klauber  v.  San  Diego  St.  Car  Co.,  ©8 
Cal.  105,  32  Pac.  876;  2  Ency.  P.  &  P.  379. 
The  appellate  court  has  no  power  or  authori- 
ty to  direct  the  action  of  a  trial  court  upon 
any  matters  not  before  the  appellate  court  on 
the  appeal.  With  these  principles  in  view, 
suppose  we  should  not  pass  upon  the  ques- 
tion of  filing  a  counterclaim  and  cross-com- 
plaint in  a  case  like  this,  and  send  the  case 
back  for  a  new  trial,  and  the  question  should 
then  be  raised;  upon  what  theory  could  it  be 
said  that  the  law  of  the  case  has  been  settled 
as  to  that  question'?  None,  we  apprehend. 
For  this  reason,  and  entertaining  the  view 
we  do  of  the  law  as  to  the  counterclaims  in 
such  case,  we  were  entirely  correct  in  saying 
defendant  would  be  In  a  worse  position  for 
us  to  reverse  the  case,  and  send  It  back, 
without  deciding  this  question,  than  be  Is 
after  we  have  decided  It  upon  this  appeal. 

The  other  questions  presented  by  the  pe- 
tition are  disposed  of  by  the  original  opin- 
ion.   The  petition  Is  denied 


JONES  et  nx.  v.  BOWMAN. 
(Supreme  Court  of  Wyoming.     July  6,  1904.) 

INFANTS — BIOUT  TO  CUSTODT — HABEAS  COBPU8 
—RELIGIOUS  OPINIONS— STATUTES  —  OUABD- 
lAN  —  APPOINTMENT  —  CONCLUSIVENESS  — 
CONIXICTINO  CLAIMS  —  EVIDENCE  —  SUFFI- 
CIENCT. 

1.  Under  the  provisions  of  the  statutes  of 
Wyoming  prohibiting  any  distinction  being  made 
on  account  of  religioas  belipf,  the  courts  will 

S've  no  weight  to  evidence  of  religious  opinions 
a  proceeding  to  determine  the  custody  of  a 
minor  child,  the  difficulties  and  disagreements 
as  to  which  arose  between  those  concerned  from 
their  differences  in  religious  matters. 

2.  In  a  proceeding  involving  the  right  to  tho 
custody  of  a  child,  the  courts  will  be  guided 
by  what  they  deem  the  Ijest  interest  of  the 
child. 

3.  The  action  of  the  probate  court  of  a  for- 
eign state,  which  was  the  domicile  of  a  parent 
at  the  time  of  bis  death,  In  appointing  a  guard- 
ian for  his  minor  child,  who  was  In  his  custody 
at  (he  time  of  his  death,  does  not  preclude  the 
courts  of  another  state  to  which  the  child  was 
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sabse^aently  taken  from  appointing  a  piardian 
for  the  child. 

4.  Where  it  is  possible,  in  proceedings  involv- 
ing the  right  to  the  custody  of  children,  the 
courts  will  give  consideration  to  keeping  the 
children  with  the  surviving  members  of  the 
family  to  which  they  belong. 

5.  In  a  habeas  corpus  proceeding  involving 
the  right  to  the  custody  of  an  infant,  evidence 
exaiiiineJ,  and  held  sufficient  to  warrant  the 
court  in  denying  petitioner  the  right  to  custody 
of  the  child  on  the  ground  that  it  would  be 
to  the  best  interest  of  the  child,  and  save  a 
separation  of  those  remaining  of  the  family, 
though  it  involved  the  practical  annulment  of 
an  appointment  of  petitioner  as  guardian  of 
the  child  by  the  probate  court  of  another  state. 

Error  to  District  Court,  Johnson  County; 
Joseph  Ii.  Stotts,  Judge. 

Habeas  corpus  proceedings  by  Margaret 
H.  Bowman  against  John  A.  Jones  and 
wife  for  the  custody  of  Ida  May  Bowman,  a 
minor.  From  a  judgment  for  petitioner,  de- 
fendants bring  error.     Rerersed. 

Parmelee  &  Hill  and  John  W.  Lacey,  for 
plaintitrs  in  error.  Gibson  Clark,  for  de- 
fendant In  error. 

KNIGHT,  J.  The  defendant  In  error,  Mar* 
garet  Bowman,  plaintiff  below,  under  tbe 
habeas  corpus  act  by  petition  alleged  that 
Ida  May  Bowman,  at  that  time— May,  1900— 
of  the  age  of  five  years,  was  unlawfully  re- 
strained of  her  liberty  by  J.  A.  Jones  and 
Ella  Jones,  plalntifTs  in  error  here,  at  tbeir 
residence  in  the  town  of  Buffalo,  In  John- 
son county,  Wyo.,  without  legal  Justlflcation, 
they  having  caused  said  Ida  May  Bowman  to 
be  forcibly  abducted  and  spirited  away  from 
said  petitioner,  Margaret  Bowman,  in  the 
city  of  St.  Paul,  Minn.,  on  or  about  Feb- 
ruary 15,  IIXK),  said  petitioner  being  at  the 
time  the  quallfled  and  acting  guardian  of 
said  Ida  May  Bowman,  an  orphan,  and  tbe 
child  of  her  brother,  John  J.  Bowman,  who 
on  bis  deatbbed  gave  said  child  into  her 
charge;  and  that  subsequently  and  within  a 
few  days  thereafter  said  petitioner  was  duly 
appointed  tbe  guardian  of  said  child  by  tbe 
probate  court  of  Ramsey  county,  state  of 
Minnesota.  In  obedience  to  a  writ  of  ha- 
beas corpus,  tbe  defendants  there,  John  A. 
Jones  and  Ella  Jones,  his  wife,  brought  tbe 
child,  Ida  May  Bowman,  into  the  district 
court  of  Johnson  county,  Wyo.,  where  the 
testimony  of  witnesses  then  present  and  the 
depositions  of  others  then  absent  was  heard 
at  great  length,  and  the  court  found  for  the 
petitioner,  Margaret  Bowman,  awarding  to 
her  tbe  custody  of  said  child,  Ida  May  Bow- 
man, and  gave  Its  Judgment  to  that  effect, 
and  for  costs.  To  that  Judgment  plalntifTs 
In  error.  John  A.  Jones  and  Ella  Jones,  his 
wife,  duly  excepted,  and  come  here  on  error. 

It  seems  to  be  necessary  and  proper  to 
say,  to  start  with,  that  it  Is  evident  through- 
out this  case  that  most  of  the  difficulties 
and  disagreements  have  arisen  from  differ- 
ences in  religious  opinions,  and  as  the  stat- 
utes of  this  state  not  only  fail  to  make  any 
distinction  as  to  religious  belief,  but  abso- 


lutely prohibit  any  distinction  being  made  on 
account  thereof,  we  cannot  and  will  not  give 
such  evidence  the  slightest  weight  In  our  de- 
cision, which  will  be  an  attempt  to  decide 
what  shall  be  best  for  the  welfare  of  tbe 
child,  Ida  May  Bowman,  independent  there- 
of, as  we  fully  believe  we  are  authorized  to 
do  by  all  the  authorities,  when  not  otherwise 
directed  by  statute.  We  say  this  because  lu 
discussing  the  facts  as  shown  It  might,  with- 
out this  statement,  appear  that  this  unfor- 
tunate condition  might  have  some  considera- 
tion In  our  determination,  especially  since 
some  reputable  courts,  by  reason  of  local  stat- 
utes, have  considered  such  differences  of  re- 
ligion. The  facts  appear  to  be  substantially 
as  follows:  John  J.  Bowman,  prior  to  bis 
death  on  February  6,  1900,  bad  sought  to  re- 
move tbe  child,  Ida  May  Bowman,  from  the 
care,  control,  and  Influence  of  his  sister,  Mar- 
garet Bowman.  Evidence  of  this  fact  Is  be- 
yond dispute,  and  prior  to  bis  death  he  char- 
ged bis  son  Oscar  to  carry  out  this  wish.  Im- 
mediately after  tbe  funeral  the  petitioner, 
Margaret  H.  Bowman,  informed  the  boy  Os- 
car that  if  he  and  the  other  relatives  insisted 
on  Interfering  with  her  care  and  custody  of 
his  sister,  Ida  May  Bowman,  she  would  take 
her  away  where  he  would  not  see  her  again ; 
and  he  says  that,  believing  she  would  keep  her 
word  good,  and  remembering  bis  promise  to 
his  father,  be  took  counsel  of  a  witness,  pro- 
duced by  deposition,  and  was  told  that  tbe 
court  should  order  otherwise ;  he  had  as  much 
right  to  care  for  bis  little  sister  as  had  her 
aunt;  and  on  the  15th  day  of  February  be 
took  tbe  child  to  bis  mother's  sister,  and  re- 
lated to  her  bis  promise  given  his  father,  and 
the  child  was  brought  to  Wyoming  by  another 
sister  of  the  mother,  and  be  and  a  younger 
brother  followed;  and  the  pialntifC  In  error 
Ella  Jones,  and  her  husband,  J.  A.  Jones,  are 
presented  and  declared  to  have  Illegally  re- 
ceived the  child,  and  assisted  her  little  broth- 
er Oscar  in  carrying  out  the  wishes  of  his 
dead  father,  as  he  had  promised  to  do. 

On  the  16th  of  February  letters  of  gruard- 
ianship  were  issued  to  Margaret  H.  Bowman 
out  of  tbe  probate  coturt  of  Ramsey  county, 
Minn.,  but  tbe  child  had  been  or  was  being 
taken  out  of  the  state  of  Minnesota  when 
these  letters  of  guardianship  were  Issued. 
Tbe  father,  John  J.  Bowman.  Just  before  his 
death,  had  requested  one  William  F.  Beck, 
who  was  bis  friend,  to  act  as  guardian  of 
bis  three  children,  which  included  the  little 
girl,  Ida  May;  and  the  little  boy  Oscar,  In 
his  distress,  appealed  to  Mr.  Beck,  who,  on 
the  14th  day  of  February,  1900,  filed  his  peti- 
tion to  be  appointed  the  guardian  of  said  Ida 
May  Bowman  and  of  her  brothers,  J.  Oscar 
Bowman  and  Charles  D.  Bowman;  and  the 
brother  Oscar  testifies  that,  relying  on  this 
petition,  and  upon  tbe  advice  of  the  attor- 
ney, as  above  recited,  he  took  the  child  to 
bis  aunt,  his  mother's  sister,  as  aforesaid.  A 
letter  from  this  Uttle  boy  to  bis  other  aunt, 
tbe  plaintiff  in  error  here,  explains  her  ac 
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tion  in  receiving  the  child  Ida  May  Bowman, 
and  is  In  evidence: 

"Dear  Annt  Ella:  Papa  died  Monday 
morning.  We  buried  him  yesterday.  Aimt 
Marguerite  bad  all  the  money  in  the  bonse 
and  wouldn't  let  us  telegraph  yon.  1  went 
to  woric  and  Chas  to  school  and  Just  got 
home  about  half  an  hour  before  be  died. 
Just  before  I  went  to  work  Aunt  Marguerite 
went  to  get  breakfast  and  I  was  left  alone 
with  Papa.  He  asked  me  to  remember  what 
lie  had  told  me  about  taking  care  of  Ida 
and  said  dont  let  Aunt  Marguerite  bring  her 
np.  You  know  I  do  not  wish  it  and  Mama 
wouldn't  like  ber  to.  I  dont  know  what  to 
do.  I  must  get  her  away  from  Aimt  Mar- 
soerite  and  am  going  to  ask  Cousin  Ida  to 
take  care  of  her.  Cousin  Eugene  can  get 
me  a  Job  I  think.  I  haven't  made  any  plans 
;et  but  I  must  have  some  one  else  appointed 
Guardian.  1  may  bring  her  out  there.  I 
wish  you  were  here,  for  I  know  mama  would 
Mice  you  to  have  Ida.  With  love  to  all  I  re- 
main. 

"Your  nephew  Oscar  Bowman. 

"P.  S.  Please  excuse  the  pencil  as  I  was 
In  a  hurry. 

"2/8/1900  O.  B." 

Upon  receipt  of  the  above  letter,  as  shown 
by  the  evidence,  and  without  Information  of 
any  action  of  any  court,  the  plaintiff  in  er- 
ror Ella  Jones  proceeded  to  the  assistance 
of  the  boy  Oscar,  who  had  already  Interested 
big  cousin  Ida  Saunders  to  take  the  child 
Ida  May,  and  save  her  from  being  taken 
where  he  could  never  see  ber  again.  It  is 
not  necessary  to  recount  all  that  was  done. 
The  boy  Oscar  bravely  kept  his  promise 
made  bis  father,  and,  if  any  further  wrong 
could  t>e  done  him  and  bis  young  sister  than 
that  already  received  in  this  case,  it  would 
be  for  this  court  to  affirm  the  decision  ren- 
dered herein,  and  separate  them,  which  we 
find  the  law  will  not  permit  us  to  do. 

Margaret  H.  Bowman,  who  seeks  the  cus- 
tody of  this  child,  is,  by  her  own  evidence, 
without  a  home,  and  entirely  dependent  up- 
on ber  needle  for  support;  a  maiden  lady 
past  middle  age;  and  she  admits  the  possi- 
bility of  ber  return  to  Pennsylvania.  Upon 
reaching  Wyoming  with  the  child  here  in 
controversy,  and  her  brothers  Oscar  and 
Charles  having  followed,  plaintiff  In  error 
.Tobn  A.  Jones,  the  husband  of  Ella  Jones, 
the  child's  aunt,  was  duly  appointed  guard- 
ian of  the  child  Ida  May  Bowman  by  the  dis- 
trict court  of  Johnson  county,  Wyo.,  and  the 
evidence  discloses  blm  to  be  a  man  of  means, 
and  willing  and  able  to  perform  the  duties 
thereof.  The  foregoing  statement  of  facts 
by  no  means  includes  all,  but  it  is  sufficient 
to  show  that  the  interest  of  the  child  Ida 
May  Bowman  should  be  the  sole  considera- 
tion here.  And,  while  other  questions  were 
raised  by  defendant  in  error  in  the  brief.  It 
was  admitted  that  the  sole  question  should 
be  that  above  stated.  The  trial  court  seems 
to  have  been  of  the  opinion  that  the  action 


of  the  probate  court  in  Ramsey  county,  Minn., 
where  Margaret  Bowman  was  appointed 
guardian  of  the  child  Ida  May  Bowman,  pre- 
cluded the  making  of  the  appointment  of 
John  A.  Jones  as  ber  guardian  in  his  court 
after  the  child  had  been  brought  into  the 
Jurisdiction  of  bis  court,  and  at  first  that 
question  was  urged  here;  but  the  authorities 
do  not  support  such  a  contention. 

A  leading  case  in  point,  and  one  wliich  calls 
attention  to  many  others,  is  found  in  In  re 
Stockman,  71  Micbu  180,  88  N.  W.  876,  and  in 
that  case  the  court  say,  among  other  things: 
"Ouardlans  for  infants  may  be  appointed  by 
the  last  will  of  the  parent,  instead  of  by  the 
court,  in  wblcb  case  the  court  will  recognize 
their  authority  and  their  control  of  the  ward 
so  long  as  it  is  right  and  proper,  and  for  the 
best  interest  of  the  ward.  The  powers  of  a 
testamentary  guardian  are  Just  the  same  pre- 
cisely as  are  those  of  a  guardian  appointed  by 
the  court,  and  are  allowed  to  be  exercised,  or 
withheld  for  the  same  reasons.  Who  shall 
or  may  be  appointed  guardian  is  within  the 
discretion  of  the  court.  Relatives  of  the  in- 
fant are  usually  selected,  and  those  nearest 
of  kin  are  usually  preferred  when  otherwise 
competent,  and  as  between  those  entitled  the 
question  to  be  determined  in  making  the  se- 
lection is,  and  always  should  be,  what  will 
be  for  the  best  interest  of  the  ward  under  all 
the  circumstances?  It  should  control  every- 
thing else."  And  again,  in  the  same  case,  the 
court  says:  "Comity  cannot  be  considered  in 
a  case  like  tbls,  when  the  future  welfare  of 
the  child  is  the  vital  question  in  the  case. 
The  good  of  the  child  Is  superior  to  all  other 
considerations.  It  is  the  iralar  star  to  guide 
to  the  conclusion  in  all  cases  of  infants, 
whether  the  question  is  raised  upon  a  writ  of 
habeas  corpus  or  in  a  court  of  chancery." 

The  Missouri  Court  of  Appeals,  in  the  case 
In  re  Delano,  37  Ma  App.  185,  says:  "It  has 
become  a  settled  principle  in  the  Jurispru- 
dence both  of  England  and  America  that  the 
interests  of  the  child  is  the  paramount  con- 
sideration." In  Townsend  v.  Kendall,  4 
Minn.  412  (Gil.  315),  77  Am.  Dec.  534,  Justice 
Flandrau  says:  "When  a  foreign  guardian 
or  anybody  else  attempts  to  exercise  any  re- 
stramt  over  tbe  person  of  any  one  within  this 
state,  the  writ  of  habeas  corpus  or  any  other 
appropriate  remedy  will  always  be  effectual 
to  inquire  into  the  propriety  of  such  attempt- 
ed restraint,  and  upon  such  inquiry  the  prop- 
er court  can  make  such  order  or  Judgment  as 
tbe  case  may  require.  If  the  facts  stated  in 
the  answer  in  this  case  had  been  Interposed 
as  a  return  to  a  writ  of  habeas  corpus,  and 
nothing  else  had  been  made  to  appear,  there 
can  be  very  Uttle  doubt  that  they  would  have 
been  a  good  answer  to  a  discharge  imder  the 
writ  The  courts  of  this  state  bare  full 
powers  to  investigate  the  whole  subject  of  the 
guardianship,  and  may,  upon  a  proper  show- 
ing, refuse  tbe  guardian  the  custody  of  bis 
ward,  or  restore  him  to  such  custody."  In 
New  York  the  question  is  to  how  much  Im- 
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portance  should  be  placed  upon  foreign  judg- 
ments where  the  welfare  and  Interests  of 
'.•Mldren  are  under  consideration,  and  In  the 
case  of  the  People  ex  rel.  Lucy  Allen,  Re- 
spondent, T.  William  H.  Allen,  Appellant,  105 
N.  y.  628,  11  N.  E.  143,  the  court  says:  "We 
dismiss  this  appenl  for  the  reason  that  the 
courts  below,  ui)on  a  view  of  all  the  existing 
facts  relating  to  the  welfare  and  Interests  of 
the  Infants,  exercised  their  discretion  in 
awarding  to  the  mother  the  custody  of  the 
children,  and  In  so  doing  gave  to  the  Illinois 
decree  not  the  force  of  an  estoppel,  or  the  con- 
clusive efTect  sometimes  due  to  a  judgment, 
but  simply  regarded  it  as  a  fact  or  circum- 
stance bearing  upon  the  discretion  to  be  exer- 
cised, without  dictating  or  controlling  It" 

An  interesting  case,  and  one  in  point  here, 
is  that  of  James  H.  Woodworth  v.  Azubab 
Spring,  4  Allen,  321,  and  from  the  opinion  of 
Chief  Justice  Bigelow  we  quote ;  "•  «  •  if 
the  right  to  the  possession  and  control  of  the 
person  of  the  child  depended  on  his  domicile, 
the  right  of  the  petitioner  to  claim  the  custody 
of  his  person  would  be  indisputable.  But  we 
are  unable  to  see  that  the  facts  that  the  child 
was  born  in  another  state,  and  that  he  has 
never  by  an  act  or  election  of  his  own  or  of 
his  guardian  obtained  a  new  home  here,  have 
a  decisive  bearing  on  the  question  at  issue  in 
the  present  case.  He  is  now  lawfully  within 
the  territory,  and  under  the  jurisdiction  of 
this  commonwealth,  and  has  a  right  to  claim 
the  protection  and  security  which  our  laws  af- 
ford to  all  persons  coming  within  its  limits, 
Irrespective  of  their  origin  or  of  the  place 
where  they  may  be  legally  domiciled.  Every 
sovereignty  exercises  the  right  of  determin- 
ing the  status  or  condition  of  persons  found 
within  its  jurisdiction.  The  laws  of  a  for- 
eign state  cannot  be  permitted  to  intervene  to 
affect  the  personal  rights  or  privileges  even  of 
their  own  citizens  while  they  are  residing  on 
the  territory  and  within  the  jurisdiction  of 
an  Independent  government.  Effect  may  be 
given  by  way  of  comity  to  such  laws  by  the 
judicial  tribunals  of  other  states  and  coun- 
tries; but,  ex  proprio  vlgore,  they  cannot 
have  any  extraterritorial  force  or  operation. 
The  question  whether  a  person  within  the 
jurisdiction  of  a  state  can  be  removed  there- 
from depends,  not  on  the  laws  of  the  place 
whence  he  came,  or  In  which  he  may  have  his 
legal  domicile,  but  on  his  rights  and  obliga- 
tions as  they  are  fixed  and  determined  by  the 
laws  of  the  state  or  country  In  which  he  is 
found."  Further  on  In  this  same  opinion  this 
court  says:  "An  administrator  appointed  un- 
der the  laws  of  a  foreign  state  cannot  act  as 
such  In  this  commonwealth.  Nor,  for  like 
reasons,  can  a  guardian  appointed  by  virtue 
of  the  statutes  of  another  state  exercise  any 
authority  here  over  the  person  or  property 
of  his  ward.  His  rights  and  powers  are 
strictly  local,  and  circumscribed  by  the  juris- 
diction of  the  government  which  clothed  him 
with  the  office.  Story,  Confl.  Laws.  §  45)9; 
Morrell  ▼.  Dickey,  1  Johns.  Oh.  153;  Kraft  v. 


Wlckey,  4  Gill  ft  J.  332,  23  Am.  Dec  569; 
Johnstone  v.  Beattle,  10  O.  &  Fin.  42,  113, 
145.  So  far,  therefore,  as  the  claim  of  the 
petitioner  to  the  custody  of  the  child  in  the 
present  case  rests  on  a  supposed  rightful  au- 
thority to  control  his  person  in  this  common- 
wealth by  virtue  of  his  appointment  as  guard- 
ian in  the  state  of  Illinois,  it  is  not  supported 
either  on  principle  or  authority.  Ue  cannot  as- 
sert his  tutorial  power  de  jure  In  our  courts  or 
within  our  territory.  •  •  •  But  the  decree 
of  the  probate  court  does  not  deprive  thlscourt 
of  the  power  to  adjudicate  and  determine  the 
question  of  the  proper  custody  of  the  child  as 
between  a  domestic  guardian  and  one  appoint- 
ed In  the  place  of  the  domicile  of  the  infant 
The  jurisdiction  of  this  court  to  decide,  on. 
habeas  corpus  or  other  proper  process,  con- 
cerning the  care  and  custody  of  Infants,  is 
paramount,  and  cannot  be  taken  away  by 
any  decree  of  an  inferior  tribunal.  Com- 
monwealth V.  Briggs,  16  Pick.  203.  The  re- 
sult is  that  neither  of  the  parties  to  the  pres- 
ent proceeding  can  assert  or  maintain  an  ab- 
solute right  to  the  permanent  care  and  cus- 
tody of  the  infant  who  is  now  before  the 
court  But  it  Is  for  this  court  to  determine, 
in  the  exercise  of  a  sound  judicial  discretion, 
having  regard  to  the  welfare  and  permanent 
good  of  the  child  as  a  predominant  considera- 
tion, to  whose  custody  be  shall  be  commit- 
ted." While  in  this  case  It  was  admitted  by 
the  respective  counsel  that  the  consideration 
that  should  govern  the  court  is  that  of  the 
welfare  of  the  child,  we  are  unable  to  return 
this  case  for  final  determination  without  ref- 
erences to  some  of  the  rulings  on  that  subject 
and  to  some  showing  that  the  courts  have  al- 
ways held  that,  where  It  Is  possible,  a  family, 
or  those  remaining,  should  be  kept  together; 
and  this  latter  consideration  becomes  of  great 
importance  in  the  case  here  under  considera- 
tion for  the  reason  that  the  plaintiff  In  error 
John  A.  Jones  has  shown  by  undisputed  evi- 
dence that  during  the  lifetime  of  John  J. 
Bowman,  the  father  of  the  child,  he  assisted 
with  money  in  the  care  of  his  family;  that  he 
has  the  means  to  support  and  educate  the 
child,  and  is  willing  to  keep  the  family  to- 
gether, not  only  because  they  are  the  children 
of  his  wife's  sister,  but  because  It  was  the 
wish  of  their  dead  father.  We  will  refer  to 
only  a  few  of  the  authorities  in  point  Ben- 
nett V.  Byrne,  2  Barb.  Ch.  216;  Holley  v. 
Chamberlain,  1  Redf.  Snr.  333;  Watson  v. 
Wamock,  31  Ga.  718;  Albert  v.  Perry,  14  N. 
J.  Eq.  540;  Commonwealth  t.  Addicks  and 
Wife,  5  Bin.  520;  tJnderhlll  v.  Dennis.  Guard- 
ian, etc.,  9  Paige,  202;  English  v.  English,  32 
N.  J.  Eq.  738;  Lusk  v.  Lusk,  28  Mo.  91; 
Commonwealth  v.  Addicks  and  Lee,  2  Serg.  & 
R.  174;  Coffee  and  Wife  v.  Blade,  82  Va.  567; 
Taylor  v.  Jeter,  33  Ga.  195,  81  Am.  Dec  302 ; 
Warren  v.  Ilofer,  13  Ind.  167;  Maifcwell  v. 
Pereles,  96  Wis.  406,  69  N.  W.  798;  In  re 
Laura  Doyle,  16  Mo.  App.  159;  Schiltx  v. 
Koeuitz,  86  Wis.  31,  50  N.  W.  194,  21  L.  R.  A. 
483,  39  Am.  St  Rep.  873;  CoBhse  T.  Horn,  1 
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Bradf.  Snr.  14S;  Heairy  D.  BnBt  v.  Mary  B. 
Vanvacter,  9  W.  Va.  600.  But  the  case  which 
would  seem  to  more  than  sustain  the  argu- 
ment of  counsel  for  plaintiff  in  error,  and  ap- 
peal to  the  human  feelings  of  any  court,  and 
where  the  rule  that  the  Interests  of  the  child 
mxiBt  be  found  and  followed,  is  that  of  In  re 
Bollen,  Petitioner,  etc.,  28  Kan.  78. 

And  this  court,  under  the  authorities  cited 
and  others  too  numerous  to  set  out  (while  it 
may  appear  that  we  practically  annul  an  ap- 
pointment made  by  the  court  in  Minnesota, 
not  because  of  its  illegality,  but  because  of 
the  Interests  of  the  child,  under  the  evidence 
sobmitted),  believe  that  we  can  make  a 
wiser  arrangement,  and  one  authorized  by 
law,  and  direct  that  this  case  be  remanded  to 
the  district  court  of  Johnson  county,  Wyo.; 
that  the  appointment  of  Margaret  Bowman, 
so  far  as  she  has  been  appointed  in  this  state, 
be  annulled ;  and  that  John  A.  Jones  be  ap- 
pointed guardian  of  Ida  May  Bowman,  sub- 
ject to  the  further  order  of  that  court;  and 
that  the  plaintiffs  in  error,  John  A.  Jones  and 
Ella  Jones,  have  Judgment  for  their  costs 
herein  expended. 

COEN,  C.  J.,  and  POTTEU,  J.,  concur. 


In  re  McDOUGALD'S  ESTATE.    (Sac.  1,290.) 

In  re  HOGGS'  WILL. 
(Sapreme  Court  of  California.    June  6,  1904.) 

EXEC0T08S     AND     ADMINISTBATOB8   —    SETTLB- 

lOSNT  OF  ACCOUNTS — OBDEBS — ^AFPEAI. 

— NECESSAKT   PABTIES. 

1.  On  the  settlement  of  the  account  of  an 
idmiuistrator  or  executor,  only  those  person.s 
interested  In  the  estate  who  appear  in  the 
superior  court  and  make  objection  to  the  ac- 
count, or  in  some  way  make  themselves  parties 
of  record  to  that  proceeding,  are  necessary  par- 
ties to  an  appeal  from  orders  made  therein. 

2.  An  order  for  the  payment  of  a  dividend  on 
an  accoautins  by  an  administrator,  required 
by  Code  Civ.  Froc.  §  1647,  is  not,  strictly  speak- 
iag,  a  part  of  the  proceeding  for  the  settlement 
of  the  account,  or  of  the  adjudication  respecting 
the  claims  reported  therein,  so  that  the  parties 
to  whom  the  dividends  are  payable  do  not  there- 
by become  parties  to  the  accounting. 

On  Rehearing. 

3.  The  making  of  an  order  for  the  payment  of 
a  dividend  is  a  part  of  the  duty  of  the  court, 
when  the  appropriate  stage  of  administration  is 
reached,  without  application  being  made  there- 
for or  notice  given. 

4.  Where  an  order  for  a  dividend  is  mode  on 
the  xame  day  that  an  order  is  made  settling  the 
accoiut  of  an  administrator,  the  order  for  a 
(Urideod  is  properly  included  in  the  same  entry 
in  the  minntes  with  the  order  settling  the  ac- 
connt.  and  immediately  following. 

5.  The  conrt  has  as  much  power  to  make  an 
order  for  a  dividend  on  a  day  subsequent  to 
that  on  which  an  order  settling  the  account  of 
an  administrator  is  passed  as  it  has  on  the  day 
the  acTOunt  is  settled. 

6.  The  order  for  a  dividend  is  in  many  re- 
spects dependent  on  the  order  settling  the  ac- 
count of  an  administrator,  so  that,  when  an  ap- 
peal is  taken  from  an  order  settling  the  account, 
it  suspends  the  effect  of  the  order  for  a  divi- 


dend, and  prevents  its  enforcement,  against  the 
will  of  the  administrator,  until  the  order  set- 
tling the  account  becomes  final;  and  hence  there 
would  be  no  impropriety  in  deferring  the  mak- 
ing of  the  order  for  a  dividend  until  the  time 
for  appeal  from  the  order  settling  a  contested 
account  had  expired,  or  where  an  appeal  is  tak- 
en, until  the  appeal  is  determined. 

In  Bank.  Appeal  from  Superior  Court, 
San  Joaquin  County;  Frank  H.  Smith,  Judge. 

On  an  account  being  filed  by  Carrie  B.  Mc- 
Dougnld,  administratrix  of  the  estate  of  J. 
D.  McDougald,  deceased,  Louise  E.  Boggs, 
as  executrix  of  the  estate  of  John  Boggs,  de- 
ceased, appeared  and  filed  written  objec- 
tions; and  from  an  order  surcharging  the 
account,  and  an  order  that  a  dividend  be  de- 
clared on  the  claims  reported,  the  adminis- 
tratrix appeals.  On  motion  to  dismiss  ap- 
peal.   Motion  denied. 

Budd  &  Thompson,  for  appellant.  Louttit 
&  Louttit  and  Buck  &  Mlddlecoff  (Minor  & 
Washington,  J.  B.  Webster,  and  C.  H.  Falrall, 
of  counsel),  for  respondent. 

SHAW,  J.  The  appellant,  Carrie  B.  Mc- 
Dougald, as  administratrix  of  the  estate  of 
J.  D.  McDougald,  deceased,  filed  an  account 
in  the  superior  court  The  usual  notice  of 
the  hearing  was  gi^en,  and  upon  the  hear- 
ing the  respondent  Louise  E.  Boggs,  as  esiecu- 
trlx  of  the  estate  of  John  Boggs,  deceased,  a 
judgment  creditor  of  the  estate  of  McDou- 
gald, appeared  and  filed  written  obJectionB 
to  the  account  Upon  the  contest  thus  raised 
the  court  surcharged  the  account  with  the 
sum  of  about  |;5,G00,  and  settled  the  account 
accordingly.  In  connection  with  the  accoant 
the  administratrix  reported  that  claims  had 
been  allowed  in  favor  of  some  16  creditors, 
including  that  of  the  resx>ondent  Boggs,  and 
a  claim  in  favor  of  the  administratrix.  Up- 
on the  order  thus  settling  the  account  the 
court  further  ordered  that  a  dividend  be 
declared  upon  the  claims  reported,  and  that 
the  administratrix  should  pay  the  same  out 
of  the  balance  so  adjudged  to  be  on  hand. 
Carrie  B.  McDougold  has  taken  separate  ap- 
peals from  these  orders— one  in  her  capacity 
as  administratrix  of  the  estate,  and  the  other 
as  a  creditor.  None  of  the  creditors,  other 
than  Louise  E.  Boggs,  filed  any  objections 
to  the  account;  but  two  of  them  appeared  at 
the  trial  of  her  contest  and  seem  to  have  tak- 
en part  therein,  though  the  record  does  not 
show  whether  they  favored  or  opposed  the 
objections  made  by  her.  The  notices  of  ap- 
peal were  served  on  the  creditor  who  filed  the 
objections,  and  also  on  the  two  creditors  who 
appeared  at  the  hearing,  but  they  were  not 
served  on  any  of  the  other  creditors  nor  on 
any  of  the  heirs  of  the  deceased.  The  re- 
spondent moves  to  dismiss  the  appeals  for  the 
failure  to  serve  the  notices  on  the  persons  who 
did  not  appear  on  the  hearing.  The  conten- 
tion is  that  these  creditors  who  did  not  ap- 
pear, nor  make  any  objections  to  the  account 
as  rendered,  are  directly  Interested  in  the 
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result  of  tbe  appeal;  that  tbe  dividend  Accra- 
Ing  to  them  on  their  claims  under  the  terms 
of  the  order  will  be  diminished  if  the  appeal 
is  fiuccessful;  and  hence  that  they  are  ad- 
verse parties,  who  must  be  served  with  no- 
tice of  appeal  in  order  to  give  this  court  Jn- 
risdiction.  It  is  also  urged  that  under  sec- 
tion 1649,  Code  Civ.  Proc.,  an  order  for  tb© 
payment  of  a  dividend  has  the  effect  of  a 
several  judgment  in  favor  of  each  creditor 
against  the  administratrix,  and  that  this 
makes  each  creditor  a  party  of  record  to  the 
proceedings. 

If  these  contentions  prevail.  It  is  obvious 
that  dlfQculties  will  arise  in  many  cases.  If 
a  nonappearing  creditor  is  an  adverse  party, 
so  also  would  be  a  nonappearing  beir  or 
legatee,  and.  If  one  must  be  served  with  no- 
tice of  appeal,  so  much  the  other.  In  all  sol- 
vent estates  the  beir  or  legatee  Is  more  vital- 
ly interested  in  the  balance  on  hand  than  Is 
a  creditor.  If  all  the  parties  thus  Interested 
In  the  fund  are  to  be  deemed  adverse  par- 
ties, within  the  meaning  of  that  term  as  used 
in  section  840,  Code  Civ.  Proc,  requiring 
service  of  notice  of  appeal,  then,  in  every 
appeal  from  a  probate  proceeding,  all  such  in- 
terested parties  must  be  served  with  notice, 
tn  order  to  give  this  court  Jurisdiction.  Cred- 
itors and  heirs  are  not  required  to  appear  by 
attorney  in  the  administration  of  an  estate, 
and.  Indeed,  they  may  never  appear  at  all, 
either  In  person  or  by  attorney.  They  may 
be  out  of  the  Jurisdiction,  or  their  names  and 
residences  may  be  unknown.  The  statute 
provides  no  method  of  constructive  service  of 
notice  of  appeal  in  case  of  nonresidents  who 
have  not  appeared,  or  unknown  parties.  The 
time  for  taking  tbe  apx)eal  from  orders  of 
this  character  is  limited  to  60  days.  In  such 
cases  the  right  of  appeal  secured  by  the  stat- 
ute would  prove  unavailing  in  many  cases, 
and  it  would  be  efTectual  only  in  those  cases 
where  the  deceased  left  no  heirs,  legatees,  or 
creditors  residing  out  of  the  state,  and  none 
residing  in  the  state  whose  names  and  resi- 
dences were  unknown.  Tbe  construction 
contended  for  would  defeat  the  purpose  of 
the  statute  giving  the  right  of  appeal.  The 
word  "party"  should  not  be  given  so  broad 
a  meaning.  That  a  person  Interested  In  an 
estate,  although  his  name  and  his  interest 
are  disclosed  on  the  face  of  the  record,  is  not 
necessarily  a  party  to  the  cause  or  proceed- 
ing, is  manifest  from  a  consideration  of  the 
different  cases  where  persons  interested  may 
or  may  not  appear,  at  their  option.  In  a 
proceeding  to  probate  a  will,  any  person  in- 
terested, whether  as  devisee,  legatee,  or  heir, 
may  appear  and  contest  tbe  probate.  The 
petition  for  probate  must  show  the  names  of 
tbe  hclTB  and  devisees,  and  h«ice  their  inter- 
est must  always  appear  in  the  record.  Yet 
it  would  not  be  contended  that  an  heir,  devi- 
see, or  legatee  who  fails  to  appear  at  the 
ilme  of  the  hearing  of  the  petition  is  in  any 
sense  a  party  to  such  proceeding.  So,  with 
the  petition  for  administration,  there  may 


be  many  persoas  who  are  entitled  to  letters, 
and  who  are  interested  In  the  matter  of  the 
appointment.  But  it  they  fail  to  appear  or 
contest  the  right  of  tbe  iietitioner,  it  is  mani- 
fest that  they  cannot  be  considered  parties. 
Upon  the  settlement  of  an  account,  ev&ry 
creditor,  heir,  legatee,  or  devisee  is  a  per- 
son interested,  and,  as  such,  has  a  right  to 
enter  an  appearance  and  become  a  party. 
The  names  of  these  persons  generally  appear 
upon  the  face  of  the  account,  or  upon  some  of 
tbe  documents  referred  to  therein,  but  the 
giving  of  the  notice  and  the  statement  of 
their  rights  or  claims  does  not  ipso  facto 
make  them  parties  to  the  proceeding.  The 
only  effect  of  such  a  notice,  so  far  as  this 
question  la  concerned,  is  to  give  them  an 
opportunity  to  become  parties,  so  that,  If  they 
desire,  they  may  appear  and  make  them- 
selves parties  in  some  appropriate  manner. 
Unless  they  do  so  appear,  they  are  to  be  con- 
sidered as  having  no  objections  to  the  ac- 
count as  rendered,  and  as  consenting  tliat  it 
may  be  settled  accordingly.  If  thereupon 
other  Interested  persons  do  appear,  and  by 
virtue  of  a  contest  secure  a  decision  which  in- 
ures to  the  benefit  of  those  persons  who  do 
not  appear,  this  does  not  make  the  nonap- 
pearing persons  parties  to  the  contest,  not- 
withstanding their  failure  to  appear,  so  that 
it  becomes  necessary  to  serve  upon  them  no- 
tice of  an  appeal  from  the  order  made  upon 
the  contest  They  are  deemed  to  have  con- 
sented to  a  settlement  of  the  account  without 
their  Intervention,  and  to  be  willing  that  the 
proceedings  should  be  conducted  in  their  al>- 
sence  until  the  order  becomes  final  after  ap- 
peal. Having  allowed  the  other  Interested 
persons  to  conduct  the  proceedings  for  their 
benefit,  they  must  be  considered  as  having 
consented  that  they  should  be  represented  by 
these  other  persons  in  any  appeal  that  may 
be  taken  from  the  order  thus  procured. 

The  order  for  the  payment  of  a  dividend 
required  by  section  1047,  Code  Civ.  Proc.,  is 
not,  strictly  speaking,  a  part  of  the  proceed- 
ing for  the  settlement  of  the  account,  or  of 
the  adjudication  respecting  tbe  claims  re- 
ported therein.  It  follows  thereon^  but  it  is 
not  a  part  thereof.  It  may,  of  eourse,  be 
made  immediately  after  the  account  is  set- 
tled, but  tbis  does  not  make  it  a  part  of  the 
proceeding.  On  the  other  hand,  it  cannot  be 
made  until  after  the  account  is  settled,  and 
it  may  be  deferred  to  a  considerable  time 
thereafter,  and  made  without  notice.  It  is  a 
part  of  the  proceeding  for  the  administration 
of  the  estate,  considered  as  a  whole,  but  it  is 
not  specifically  a  part  of  the  proceeding  tor 
the  settlement  of  the  account.  Tbe  persona 
in  whose  favor  such  order  for  dividend  is 
made  do  not  thereby  t>ecome  parties  to  the 
proceeding  for  the  settlement  of  the  account. 
In  cases  where  they  did  not  appear  or  make 
any  objection  or  contest  upon  such  settle- 
ment 

Tlie  decisions  of  this  court  are  In  harmony 
with  these  conclusions.    In  re  Ryer's  Estate, 
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110  Cal.  SS8,  42  Pac.  10S3,  was  a  case  of  an 
appeal  from  an  order  denying  a  motion  for  a 
new  trial  of  a  petition  for  partial  distribu- 
tion. Upon  the  bearing,  some  of  tbe  per- 
sons interested  appeared  and  presented  ob- 
jections to  tlie  petition.  Otber  persons  equal' 
ly  interested  did  not  appear  or  object.  The 
petition  was  denied.  A  motion  for  new  trial 
■yvtLS  also  denied,  and  from  tbe  order  denying 
tibe  same  an  appeal  was  taken.  A  motion 
-tvxts  made  to  dismiss  the  appeal  npon  the 
sronnd  that  certain  Interested  persons  who 
did  not  appear  at  the  hearing  were  not 
served  with  the  notice  of  appeal.  The  court. 
In  denying  the  motion,  said:  "The  fact  that 
tbe  judgment  or  order  may  be  nsed  as  evi- 
dence in  some  collateral  action  or  proceed- 
ing, or  that  its  reversal  may  have  a  remote  or 
consequential  effect  to  the  prejudice  of  one 
Tvbo  is  not  a  party  thereto,  does  not  entitle 
VQcb  person  to  be  made  a  party  to  the  ap- 
peal. •  •  •  Tbe  only  parties  to  the  rec- 
ord are  those  who  appeared  and  resisted  tbe 
application.  •  •  •  The  only  Issues  of  fact 
to  be  tried  in  the  court  below  were  those  pre- 
sented by  the  parties  who  had  filed  their  an- 
swers to  the  application,  and  as,  upon  tbe 
original  trial  of  those  issues,  only  tbe  parties 
thereto  could  claim  the  right  to  be  heard,  so 
only  tbe  parties  to  those  issues  are  necessary 
parties  to  the  hearing  of  an  appeal  from  the 
order  of  the  court  refusing  to  re-examine  the 
Issues."  This  case  was  followed  and  approv* 
ed  in  In  re  Calkins'  Estate,  112  Cal.  297,  44 
I»ac.  B77.  The  case  of  In  re  Bullard's  Bstate, 
114  Cal.  462,  46  Fac.  297,  is,  in  principle,  pre- 
dsely  the  same  as  the  case  at  bar.  Tbe  ad- 
ministrator filed  an  account  In  which,  as  pro- 
vided In  section  1628,  Code  Civ.  Proc.,  a 
claim  In  favor  of  the  Hlbernia  Savings  & 
Xioan  Society  was  reported  as  an  allowed 
claim  against  the  estate.  One  of  the  heirs  ap- 
peared at  the  hearing  and  contested  tbe  va* 
Ildity  of  ttalfl  claim,  as  he  was  authorized  to 
do  nnder  section  1636,  Code  Civ.  Proc.  His 
objections  were  overruled,  tbe  claim  allowed, 
and  tbe  account  settled.  The  Hlbernia  Sav- 
ings 4b  Loan  Society  did  not  appear  at  the 
bearing,  or  otherwise  participate  in  the  con- 
test The  heir  appealed  from  the  order,  but 
did  not  serve  notice  of  appeal  upon  tbe  Hl- 
bernia Savings  &  Loan  Society,  and  for  this 
failure  a  motion  was  made  to  dismiss  the  ap- 
peal. Necessarily  the  interest  of  the  society 
appeared  from  the  account  as  rendered,  and 
tbe  decision  of  the  appeal  would  directly  ad- 
judicate the  validity  of  its  claim.  Never- 
tbeless  tbe  court  denied  tbe  motion,  saying: 
"It  does  not  appear  from  tbe  bill  of  excep- 
tions In  tbe  present  case  that  the  Hlbernia 
Savings  &  Loan  Society  was  in  any  respect 
a  party  to  tbe  proceeding  in  tbe  superior 
court  from  which  the  present  appeal  is  taken, 
and,  unless  it  was  a  party  thereto,  it  was  not 
necessary  to  serve  notice  of  appeal  upon  it." 
The  following  authorities  are  from  other 
states,  and  are  to  the  sanle  effect:  Smith  v. 
Craft  (Ey.)  6S  S.  W.  000;  Succession  of  Ty- 


son, 21  La.  Ann.  117;  Patten  r.  Powell,  16 
La.  Ann.  128. 

In  the  light  of  these  authorities,  and  for 
tbe  reasons  above  given,  we  are  of  the  opin- 
ion that,  upon  the  settlement  of  the  account 
of  an  executor  or  administrator,  only  those 
persons  interested  in  the  estate  who  appear 
In  the  superior  court  and  make  some  objec- 
tion or  exception  to  the  account,  or  in  some 
way  make  themselves  parties  of  record  to 
that  proceeding,  are  necessary  parties  to  an 
appeal  from  any  order  made  therein,  and 
that  other  persons  equally  Interested  and 
equally  affected  by  the  order,  but  who  do  not 
see  fit  to  make  any  contest  or  objection  to 
the  account,  or  to  any  matters  stated  therein, 
need  not  be  served  with  notice  of  appeal. 
Having  failed  to  make  themselves  parties  to 
the  proceeding,  they  must,  for  the  preserva- 
tion of  any  advantage  to  themselves  accru- 
ing from  the  order  appealed  from,  depend  up- 
on the  efforts  of  those  who  made  the  con- 
test for  tbelr  benefit. 

Tbe  motion  to  dismiss  the  appeal  Is  denied. 

We  concur:  BEATTY,  C.  J.;  ANOKL- 
LOTTI,  J.;  LORIGAN,  X;  HBNSHAW,  J.; 
VAN  DYKE,  J. 

On  Petition  for  Rehearing. 

(July  e,  1904.) 

PER  CURIAM.  The  respondent,  in  a  pe- 
tition for  rehearing,  claims  that  the  opinion 
in  this  case  is  In  conflict  with  the  decisions 
In  Estate  of  Smith,  117  Gal.  606,  49  Pac.  466, 
Estate  of  Spanier,  120  CaL  698,  53  Pac.  367, 
and  Estate  of  Smith,  122  Cal.  462,  66  Pac. 
249.  We  tblnk  It  proper  to  explain  that  there 
Is  no  conflict  Tbe  cases  cited  do  not  hold 
that  notice  must  be  given  of  an  application 
for  an  order  for  tbe  payment  of  a  dividend, 
nor  that  there  must  be  such  an  application. 
Tbe  making  of  such  an  order  Is  a  part  of  tbe 
duty  of  the  court  when  tbe  appropriate  stage 
of  administration  is  reached.  The  court  thoxe 
held  that,  wltb  tbe  exception  of  Interest- 
bearing  claims  provided  for  in  section  1613, 
Code  Civ.  Proa,  there  could  be  no  valid  or- 
der for  the  payment  of  a  claim  until  after 
an  order  for  the  settlement  of  an  account.  In 
which  the  validity,  rank,  and  amount  of  the 
claims,  and  the  balance  on  hand,  has  been 
adjudicated.  Tbe  notice  referred  to  in  those 
decisions  Is  the  notice  of  the  time  and  place 
of  settling  the  account,  and  not  a  notice  of 
the  time  of  making  the  order  for  a  dividend. 
Tbe  latter  notice  is  not  held  necessary.  Nor 
do  the  decisions  declare  that  tbe  order  for  a 
dividend  must  be  made  at  tbe  same  time  as 
tbe  order  settling  the  account.  In  substance 
they  decide  that  the  flrst-mentloned  order 
must  follow  tbe  latter.  Doubtless  the  order 
for  a  dividend  is  in  practice  usually  included 
in  the  same  entry  In  the  minutes  with  tbe 
order  settling  the  account,  and  immediately 
following,  and  this  is  proper  when  tbe  order 
Is  made  on  tbe  same  day.    But  there  may  be 
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reasons  for  delay  In  orderinK  the  dlridend, 
and  the  court  has  as  much  power  to  make  it 
on  a  subsequent  day  as  It  has  on  the  day  the 
account  Is  settled.  It  Is,  Indeed,  evident  that 
the  order  for  a  dividend  Is  In  many  respects 
dependent  on  the  order  settling  the  account, 
so  that,  if  an  appeal  is  taken  from  the  latter, 
it  must  perforce  suspend  the  effect  of  the 
former,  and  prevent  its  enforcement  against 
the  will  of  the  administrator,  until  the  latter 
becomes  final.  Hence  there  would  be  no  Im- 
propriety in  deferring  the  making  of  the  or- 
der for  a  dividend  until  the  time  for  appeal 
from  the  order  settling  a  contested  account 
had  expired,  or,  If  an  appeal  is  taken,  until 
such  appeal  Is  determined. 

It  is  proper  to  add  that  the  decision  of  this 
case  does  not  affect  the  question  whether  or 
not  a  creditor  who  does  not  appear  at  the 
hearing  of  an  account  has  the  right  of  ap- 
peal from  the  order,  or  from  an  order  for  the 
payment  of  claims.  The  rules  governing  the 
question  of  who  must  be  served  with  notice 
of  appeal  are  not  Identical  with  those  which 
control  the  question  of  who  may  have  the 
right  of  appeal. 


7  Cal.  Unrep.  187 

In  re  SCOTT'S  ESTATE.     (S.  F.  8,894.) 
(Supreme  Court  of  California.     June  6,  1904.) 

KXECUTOES— SETTLEMENT  OF  ACCOUNT— APPJCAl 
—PARTIES. 

1.  It  is  only  necessary  for  an  execator  to 
serve  notice  of  appeal  from  an  order  settling 
his  account  on  the  persons  who  appeared  and 
contested  the  acconnt. 

Department  1.  Appeal  from  Superior  Court, 
City  and  County  of  San  Francisco;  J.  V. 
Coffey,  Judge. 

Proceedings  for  the  settlement  of  the  ac- 
count of  the  executors  of  the  estate  of  An- 
gelia  R.  Scott,  deceased.  From  the  order 
entered  after  hearing  obJecOdns  of  legatees 
under  will  of  deceased,  the  executors  appeal. 
On  motion  to  dismiss  appeal.    Motion  denied. 

See  75  Pac.  44. 

A.  E.  Bolton  (Philip  G.  Galpin,  of  counsel), 
for  appellants.  Houghton  &  Houghton,  h. 
Seldcnberg,  and  R.  P.  Clement,  for  respond- 
ents. 

SHAW,  J.  Motion  to  dismiss  the  appeal. 
Upon  the  hearing  of  the  account  of  the  execu- 
tors of  the  estate  of  Angelia  R.  Scott,  de- 
ceased, certain  legatees  under  the  will  ap- 
peared and  filed  objections  to  the  account, 
and,  upon  the  contest  ensuing  thereon,  items 
for  which  the  executors  liad  claimed  credit, 
amounting  to  over  $7,000,  were  rejected,  and 
fin  order  was  made  settling  the  account  ac- 
(•ordingly.  From  this  order  the  executors  ap- 
pealed. Notice  of  appeal  was  served  on  all 
the  legatees  who  had  appeared  at  the  hear- 
ing, and  attempt  was  made  also  to  serve  the 
same  upon  all  the  parties  interested  in  the 
estate,  including  a  number  of  other  legatees 
who  did  not  appear  at  the  hearing,  or  other- 


wise make  themselves  parties  to  the  proceed- 
ing. As  to  some  of  these  parties  the  notice 
was  defective,  and,  for  the  failure  to  prop- 
erly serve  these  parties,  the  respondents  who 
filed  the  objections  move  to  dismiss  the  ap- 
peal upon  the  ground  that  it  is  necessary  to 
serve  the  notice  of  appeal  upon  all  the  par- 
ties interested  in  the  estate,  whether  they 
made  themselves  parties  to  this  proceeding 
or  not  The  question  involved  in  this  case  Is 
substantially  the  same  as  that  involved  iu 
the  Estate  of  McDongald  (this  day  decided  by 
the  court  in  bank)  77  Pac.  443.  Upon  the  au- 
thority of  that  case,  it  must  be  held  that  the 
only  parties  upon  whom  It  is  necessary  to 
serve  notice  of  appeal  in  proceedings  of  this 
sort  are  those  who  make  themselves  parties 
in  the  court  below  by  appearing  at  the  time 
of  the  settlement  and  contesting  the  account 
The  motion  Is  denied. 


We  concur: 
DXKJBi,  J. 


ANGELIiOTTI,    J.;     TAN 


143  CaL  W7 
In  n  TOWNE'S  ESTATE.     (S.  F.  3,420.) 
(Supreme  Court  of  California.    June  10,  1904.) 

■XBCUTOaS  —  COUFENSATION  —  SEBVIOKS     BBH  • 

DERED    DECEDENT— AQBEEMENT 
AS  TO  PAYMENT. 

1.  Under  Code  Civ.  Proc.  {  1618,  providing 
that  an  executor  shall  be  allowed  a  commission 
of  3  per  cent,  on  the  value  of  the  estate  over 
$20,000,  but  that  where  the  property  is  dis- 
tributed in  kind,  and  involves  no  labor  beyond 
the  custody  and  distribution  of  the  same,  Ae 
commissions  shall  be  computed  on  all  the  Mtate 
above  the  value  of  $20,000  at  one-half  the  rates 
fixed  in  the  section,  an  administrator  who.  in 
the  course  of  administration,  obtained  a  license 
from  a  probate  court  in  another  state  to  collect 
moneys  deposited  by  the  deceased  in  five  differ- 
ent savings  banks  theret  and  who  took  charge 
of  the  estate  in  the  county  where  the  will  was 
probated,  collected  rents,  paid  taxes.  Insured 
buildings,  made  necessary  repairs,  went  over  a 
large  part  of  the  estate,  and  cared  .  for  tlitt 
trees,  etc.,  was  entitled  to  commission  at  8  per 
cent.,  though  he  had  the  estate  ready  for  dis- 
tribution within  a  year. 

2.  A  decedent  agreed  to  convey  to  a  person 
who  afterwards  became  his  executor  a  city  lot 
of  a  certain  value  as  a  compensation  for  serv- 
ices rendered,  and  died  after  the  services  were 
rendered,  but  before  conveying  the  lot  Held, 
that  the  value  of  the  lot  was  to  be  regarded 
as  the  measure  of  compensation,  so  that  the 
executor  was  entitled  to  oe  allowed  a  claim  for 
the  value  of  the  lot  against  the  estate,  and  was 
not  required  to  present  the  claim  for  the  rea- 
sonable value  of  his  services. 

Department  2.  Appeal  from  Superior 
Court  Marin  County;  F.  M.  Angellotti, 
Judge. 

Judicial  settlement  of  the  estate  of  Asa 
P.  Towne,  deceased.  From  an  order  settling 
the  final  accoiint  of  the  executor,  the  devisees 
under  the  will  appeal.    Affirmed. 

Lennon  &  Hawkins,  for  appellantsi.  E.  B. 
Martinelll,  for  respondent 

LOBIGAN,  3.  This  Is  an  appeal  by  the 
devisees  under  the  will  from  am  order  aettling 
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tbe  final  account  of  the  executor.  But  two 
points  are  presented — one  Involving  the  com- 
missions allowed  the  executor,  the  other  nh 
ative  to  the  payment  of  a  claim  presented 
by  the  execntor  against  the  estate. 

1.  The  execntor  accounted  for  $26,834.77, 
vhlch  was  the  appraised  value  of  tbe  estate 
less  something  over  $1,600,  consisting  of  rents 
of  the  real  proi)erty,  and  interest  on  depos- 
its In  eastern  banks,  collected  by  the  execu- 
tor dmlng  his  administration.  The  court,  In 
fixing  the  commissions,  allowed  blm  tbe  reg- 
ular rate  of  3  per  cent  upon  the  value  of 
tlie  estate  over  $20,000,  aa  provided  in  sec- 
tion 1618  of  the  Code  of  Civil  Procedura 
Appellants  insist,  however,  that  the  court 
should  have  allowed  him  bat  one-half  of  such 
regular  rate  under  a  further  provision  of 
said  section  which  requires  that:  "Where 
the  property  of  the  estate  Is  distributed  in 
kind,  and  involves  no  labor  beyond  the  cus- 
tody and  distribution  of  the  same,  the  com- 
missions shall  be  computed  on  all  the  estate 
above  tbe  value  of  $20,000,  at  one-half  of 
the  rates  fixed  In  this  section."  It  appears 
from  the  record  that  the  executor  proceeded 
with  commendable  dispatch  in  the  admin- 
istration of  this  estate,  and  had  it  ready  for 
distribution  within  a  year.  During  such  ad- 
ministration it  became  necessary  for  him  to 
obtain  a  license  from  the  probate  court  of 
Essex  county,  Massachusetts,  to  collect  mon- 
eys deposited  by  the  deceased  in  five  different 
savings  banks  therein.  Tbe  only  witness  as 
to  what  attention  was  given  the  estate  by 
the  executor  was  the  executor  himself.  From 
his  evidence  it  appears  that,  as  to  the  estate 
in  Marin  county,  where  the  will  was  probat- 
ed, he  took  charge  and  control  of  it,  collected 
tbe  rents,  paid  the  taxes,  insured  the  build- 
ings, made  necessary  repairs,  went  over'  a 
large  part  of  the  estate  therein,  and  cared 
for  the  trees  thereon,  and,  quoting  bis  own 
expression,  "looked  after  tbe  property,  and 
done  everything  I  could  to  make  tbe  estate 
all  right"  All  this  Involved  attention,  time, 
and  labor  on  the  part  of  the  executor  In  be- 
half of  the  estate;  something  more  than 
mere  custody  and  distribution.  It  was  active 
management  and  supervision,  which  was  only 
not  more  extensive  because  there  was  no  de- 
lay in  settling  tbe  estate.  It  was  manage- 
ment and  attention,  however,  beyond  tbe 
mere  labor  of  custody  and  distribution  of 
the  estate,  and  entitled  the  executor  to  com- 
mission at  the  regular  rate,  as  tbe  court  prop- 
erly allowed  him. 

2.  As  to  the  allowance  of  the  claim.  The 
executor  duly  presented  a  claim  against  the 
estate  for  $1,500,  which  was  approved  and 
allowed  by  the  judge  of  tbe  superior  court 
and  filed.  In  his  account  the  executor  re-, 
turned  this  as  paid  by  himself  to  himself, 
and  the  appellants  objected  to  tbe  approval 
of  this  item  In  tbe  account.  The  claim  pre- 
liented,  approved,  and  filed  recites  that  it  is 
for  various  specified  services  rendered  dece- 
dent in  his  lifetime  at  bis  special  Instance 


and  request,  and  states  further  that  "as  com- 
pensation for  all  of  which  said  services  said 
decedent  agreed  to  convey  to  claimant  that 
certain  real  property  firstly  described  In  the 
inventory  and  appraisement,  filed  herein  on 
tbe  nth  day  of  April,  1801,  which  said  real 
property  Is  of  tbe  value  of  $1,500,  and  the 
value  of  which  said  real  property  was  ex- 
pressly agreed  upon  between  said  decedent 
and  said  claimant  as  being  the  compensation 
for  said  services  and  which  conveyance  was 
never  made,  ♦  ♦  •  $1,600."  The  real  es- 
tate referreis  to  In  the  claim  Is  a  lot  of  land 
in  the  city  of  Oakland,  appraised  at  $1,500. 
The  only  objection  urged  by  appellants 
agrainst  the  payment  of  this  claim  is  a  pure- 
ly technical  one.  They  insist  that  the  pay- 
ment credited  in  the  account  should  be  re- 
jected because  the  claim  on  which  It  was 
predicated  was  not  the  proper  kind  of  claim 
to  have  presented  against  the  estate;  that 
the  claim  presented  is  upon  express  contract 
for  the  payment  of  $1,500,  which  they  con- 
tend was  not  tbe  agreement,  but  that  tbe 
agreement  was  in  fact  that  the  decedent  was 
to  convey  to  the  claimant  a  lot  of  land  in 
Oakland  as  compensation  for  bis  seryices; 
and  that,  under  such  circumstances,  the 
claimant  should  have  presented  his  claim  for 
the  reasonable  value  of  his  services.  It  Is 
not  pretended  that  there  was  any  fraud,  mis- 
representation, or  deceit  on  the  part  of  the 
claimant  or  that  tbe  contract  to  pay  for  tbe 
services  was  not  made  by  tbe  decedent  or 
that  they  were  not  fully  rendered,  or  were 
not  fair  and  Just  Nor  is  it  questioned  that 
tbe  value  of  the  real  estate  referred  to  in 
the  Inventory  Is  $1,500.  The  objection  solely 
Is  as  to  the  sufficiency  of  the  claim  in  point 
of  law.  Upon  the  bearing  of  the  objections 
tbe  executor  was  also  the  only  witness  sworn, 
and  appellants  insist  that  it  affirmatively 
appears  from  his  evidence  that  their  position 
as  to  the  terms  of  the  agreement  between 
tbe  decedent  and  the  claimant  is  correct,  and 
tbcy  quote  in  their  brief  excerpts  from  his 
testimony  to  support  their  assertion.  But 
the  excerpts  do  not  fairly  present  the  testi- 
mony of  the  witness,  and  when  his  testimony 
is  considered  all  together  it  cannot  be  said 
to  support  their  position.  In  fact,  a  reason- 
able construction  of  it  Is  to  the  contrary. 
Upon  this  testimony  the  lower  court  was  sat- 
isfied (and  we  find  no  reason  for  reaching  a 
different  conclusion)  that  the  agreement  be- 
tween the  claimant  and  decedent  was,  as 
stated  in  bis  claim,  that  the  value  of  the 
Oakland  lot— $1,500 — ^was  to  be  the  measure 
of  the  compensation  that  be  was  to  receive 
for  bis  services;  that  this  value  was  the 
standard  by  which  the  compensation  was 
estimated.  Now,  while  it  is  true  that  de- 
cedent agreed  to  convey  said  lot  in  payment, 
still,  having  died  without  doing  so,  this  omis- 
sion amounted  simply  to  a  failure  of  pay- 
ment in  that  particular  way.  It  did  not  oth- 
erwise interfere  with  the  terms  of  the  con- 
tract    The  land  was  Intended  to  serve  a 
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dual  purpose :  First,  by  Its  talue  to  fix  the 
value  and  amount  of  tbe  compensation  to  be 
paid  the  claimant;  and,  secondly,  by  Its 
transfer  to  pay  it.  It  never  served  tbe  lat- 
ter  purpose  on  account  of  tbe  deatb  of  the 
deceased.  It  had,  however,  served  the  first 
purpose,  as  an  element  in  fixing  tbe  amount 
in  money  which  it  was  agreed  between  tbe 
parties  the  claimant's  services  were  worth. 
Its  value  was  taken  to  determine  and  fix  the 
amount  the  claimant  was  to  be  paid,  inde- 
pendent of  whether  the  land  was  transferred 
In  payment  or  not 

We  think  the  conclusions  reached  by  the 
lower  court  were  correct  upon  both  proposi- 
tions, and  tbe  order  aitpealed  from  Is  affirm- 
ed. 

We  concur:  McFARLAND,  J.;  HEN- 
SHAW,  J. 


Itt  Cal.  MJ 

PEOPLE  y.  GONZALES.     (Cr.  1,079.) 
(Supreme  Court  of  California.    June  17,  1904) 

HOMICIDE— NEW    TRIAL  —  NIC WLT    DISCO VEBED 

JEVIDENCE— EFFECT— DILIGENCB—VBB- 

DICT— APPEAi— CONOLOSIVKNESS. 

1.  Where  legal  evidence  was  introduoed  to 
prove  all  the  elements  of  a  crime  charged,  the 
verdict  of  the  jury  is  conclusiTe  on  appeal. 

2.  Where,  in  a  prosecution  for  murder,  wit- 
nessea  for  the  prosecution  testified  that  it  oc- 
curred between  1 :16  and  1 :20  a.  m.,  but  it  did 
not  appear  that  they  had  any  occasion  to  note 
particularly  the  hour,  newly  discovered  evidence 
that  at  that  time,  and  until  after  1 :30  a.  m., 
defendant  was  present  at  a  saloon  four  or  five 
bloclcs  (the  length  of  which  was  not  stated)  from 
the  scene  of  the  homicide,  was  not  such  as 
would  require  the  granting  of  a  new  trial. 

3.  A  homidde  occurred  August  Slst,  and  de- 
fendant's trial  therefor  was  begun  December 
5tb  following.  On  the  night  of  the  homicide 
defendant  had  l>een  in  a  saloon  attending  a 
dance  for  several  hoars,  drinking  with  several 
companions,  who  called  him  by  his  full  name. 
An  application  for  a  new  trial  for  newly  dis- 
covered evidence  to  prove  an  alibi  was  filed; 
two  proposed  witnesses  being  officers  of  the  law 
who  attended  the  dance  for  the  purpose  of  pre- 
serving order.  Defendant  averred  that  numer- 
ous persons  attended  tbe  dance,  and  that  their 
names  were  unknown  to  him,  and  that  he  was 
unable  to  procure  any  of  them  on  account  of 
his  being  confined  in  jail.  He  did  not  explain, 
however,  his  nonfamiliarity  with  the  names  of 
any  of  his  companions,  who  called  him  by  name, 
nor  his  failure  to  ascertain  the  testimony  of  the 
ofiicers  present.  The  saloon  keeper  stated  that 
those  present  in  the  saloon  were  composed  main- 
ly of  Mexicans  employed  as  laborers  and  rail- 
road track  layers,  but  no  inquiry  appeared  to 
have  been  made  among  them  to  ascertain  who 
were  present  at  the  dance.  Held,  that  an  order 
denying  the  new  trial  for  lack  of  diligence  was 
not  erroneous. 

In  Bank.  Appeal  from  Superior  Court,  Los 
Angeles  County;   B.  N.  Smith,  Judge. 

Sevarlano  Gonzales  was  convicted  of  mur- 
der in  the  first  degree,  and  he  appeals.  Af- 
firmed. 

Wm.  T.  Blakely  and  R.  F.  Del  Valle,  for 
appellant.  TI.  S.  Webb,  Atty.  Gen.,  and  J. 
C.  Daly,  Dep.  Atty,  Gen.,  for  the  People. 


SHAW,  J.  The  defendant  was  convicted 
of  tbe  crime  of  murder  In  the  first  degree, 
and  sentenced  to  Imprisonment  for  life.  He 
appeals  from  tbe  Judgment,  and  from  an  or- 
der denying  bis  motion  for  a  new  trial. 

In  Bupiwrt  of  bis  appeal  tbe  defendant's 
comisel  urge  that  the  verdict  is  contrary  to 
the  evidence,  and  that  a  new  trial  should 
have  been  granted  because  of  newly  discor- 
ered  evidence.  This  court  cannot  interfere 
with  the  verdict  of  a  jury,  nor  with  the  ac- 
tion of  the  court  below  In  refusing  a  new 
ti-lal,  on  tbe  ground  that  tbe  evidence  is  in- 
sufficient to  justify  tbe  verdict,  unless  there 
was  such  a  lack  of  evidence  as  to  satisfy 
us  that  tbe  court  below  abused  its  discretion 
in  denying  the  new  trial.  A  careful  reading 
of  tbe  record  shows  that  there  was  l^al  evi- 
dence to  prove  all  the  facts  constituting  the 
crime  alleged.  "The  decision  of  a  jury  upon 
legal  evidence.  In  so  far  as  this  tribunal  is 
concerned,  is  absolutely  final."  People  t. 
Maroney,  109  Cal.  279,  41  Pac.  1097;  People 
v.  Hotz,  73  CaL  242,  14  Paa  856.  We  can- 
not say  that  the  new  trial  upon  that  ground 
was  not  properly  refused,  or  that  the  verdict 
was  not  sustained  by  sufficient  evidence. 

Applications  for  new  trial  upon  the  ground 
of  newly  discovered  evidence  are  regarded 
with  distrust  and  disfavor.  People  ▼.  How- 
ard, 74  Cal.  547,  16  Pac.  394;  People  ▼.  Sut- 
ton, 73  Cal.  243,  15  Pac.  86;  People  ▼.  Free- 
man, 02  Cal.  359,  28  Pac.  261.  The  homicide 
in  question  took  place  in  the  city  of  Los 
Angeles  early  in  the  morning  of  August  Slst 
The  witnesses  for  tbe  prosecution  testified 
that  it  was  at  alMut  1:15  or  1:20  in  the  morn- 
ing; but  it  does  not  appear  that  tbey  had 
any  occasion  to  note  particularly  tbe  hour. 
The  newly  discovered  evidence  consisted  of 
the  proposed  testimony  of  three  witnesses 
tending  to  prove  that  at  the  exact  time  when 
the  witnesses  for  the  prosecution  say  the 
offense  was  committed,  the  defen.^ant  was 
at  a  saloon  some  four  or  five  blocks  from 
tbe  scene  of  the  homicide.  The  length  of 
the  blocks  is  not  stated.  One  of  the  propos- 
ed new  witnesses  testified  that  he  looked  at 
his  watch  at  1:30  a.  m.,  when  the  defendant 
was  present  at  the  saloon  in  question.  A 
difference  of  half  an  hour,  or  even  less,  in 
the  estimates  of  the  req;>ectlve  witnesses 
as  to  the  time  of  the  night,  would  sufficiently 
explain  the  apparent  Inconsistency.  It  does 
not  appear  that  the  witnesses  for  the  prose- 
cution bad  any  means  of  ascertaining  the 
exact  time.  We  cannot  say  that  a  new  trial 
would  change  the  result,  nor  that  upon  the 
showing  made  the  court  below  was  bound  to 
grant  the  new  trial,  conceding  that  sufficient 
diligence  had  been  shown  in  tbe  endeavor 
to  procure  testimony  at  the  trial.  The  hom- 
icide took  place  on  August  Slst,  and  the  trial 
upon  the  6th  of  the  following  December. 
Upon  the  question  of  diligence  the  affidavits 
show  that  tbe  defendant  had  been  at  a  dance 
in  the  saloon  for  several  hours  previous  to 
tbe  time  of  tbe  killing,  and  bad  been  drink- 
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Uig  there  vlth  some  lulf-a  dosen  comptuiiona, 
wlio  knew  blm  well  enougli  tocall  him  fre- 
quently by.  his  fill  name.  It  alBo  apipeared 
that  the  two  luroposed  wltneaaes  whose  alB- 
davltB  are  produced  were  ofBcers  of  the  law; 
attending  the  dance  for  the  pnrppse  of  pre- 
servlnK  order.  The  defendant  in  his  affidavit 
■aya  that  there  were  amnerous  persons  at 
the  dance^  and  that  their  names  and  address- 
es were  unknown  to  him,  and  that  on  ac- 
coant  of  being  confined  In  jail  he  was  nnable 
to  inrocnre  any  of  said  persons  at  the  trial. 
He  makes  no  attempt  to  explain  how  it  was 
that  he  did  not  know  the  names  of  any  of 
his  companions,  who  knew  him  so  well  as 
to  fregnently  call  him  by  his  full  name,  nor 
la  there  any  satisfactory  explanation  of  the 
canae  of  the  failnre  to  ascertain  the  testi- 
mony of  the  officers  present  at  the  dance, 
who  mmt  hare  been  known  to  those  in 
charge  of  the  saloon,  of  whom  inquiry  was 
made.  The  saloon  keeper,  in  answer  to  in- 
qnlrles,  stated  that  those  present  in  the  sa- 
loon were  composed  principally  of  Mexicans 
employed  as  laborers  and  track  layers  by 
the  various  railway  companies.  No  Inquiry 
appears  to  have  been  made  among  the  rail- 
way employfis  to  ascertain  who  were  present 
at  the  dance.  Under  these  circnmstanees 
■we  cannot  say  that  the  new  trial  was  not 
properly  denied  because  of  the  lack  of  dlll- 
gemce  in  endeavoring  to  procure  the  witness- 
es Id  time  for  the  trial. 

The  judgment  and  order  are  affirmed. 

We  concur:  ANGEUJOTTI,  J.;  VAN 
DYKB,  J.;  HENSHAW,  J.;  McPARLAND, 
J,;   I.ORIGAN,  J. 


143  Cal.  S(7 

PEOPLE  V.  SMITH.     (Or.  1,004.)* 
(Supreme  Coart  of  California.    June  17,  1904.) 

ULBCKNT— FOBMCK    AOJUDICATION  —  FELOST— 

KEICAKKS  or  CODNSEIf— EVIDENCE— SUFPI- 

CIENCY— JUSTICE    OF   THE    FEACIi. 

1.  Pen.  Code,  i  1385,  providing  that  the  court 
may,  either  oi  its  own  motion  or  on  the  ap- 
plicntion  of  the  district  attorney,  and  in  fur- 
therance of  justice,  order  an  action  or  indict- 
ment dismissed,  authorizes  the  dismissal  of  a 
criminal  proceeding  by  a  justice  of  the  peace. 

2.  Pen.  Code,  !  666,  providinR  that  the  pun- 
ishment for  petit  larceny  committed  by  one  who 
has  before  been  convicted  of  burglary  shall  be 
imprisonment  in  the  state  prison  not  e.iceeding 
five  years,  makes  petit  larceny  in  such  case  a 
felony. 

3.  Pen.  Code,  {  1887,  provides  that  the  dis- 
missal of  an  action  is  a  bar  to  any  other  prose- 
cution for  the  same  offense  if  it  is  a  misde- 
meanor, but  not  if  the  offense  is  a  felony. 
Sectioii  666  provides  that  the  punishment  for 
petit  larceny  committed  by  one  who  has  before 
been  convicted  of  burj^lary  shall  be  imprison- 
ment in  tlie  state  prison  not  exceeding  tive 
years.  Defendant  was  charged  with  the  mis- 
demeanor of  petit  larceny  on  au  information 
liefoze  a  justice  of  the  peace.  The  information 
was  dismissed,  on  motion  of  the  district  at- 
torney, pursuant  to  Pen.  Code,  8  1385.  and  a 
new  information  was  filed  in  the  superior  court. 


•2t«ba«ring  denied  July  U,  IMt, 
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diarginx  defendant  with  the  same  petit  larceny 
and  with  a  prior  conviction  of  burglary.  Beld, 
that  the  dismissal  was  not  a  bar  to  the  prose- 
cution. 

4.  In  a  prosecntlon  for  ^tit  larceny  by  one 
who  was  charged  with  having  before  been  con- 
victed of  burglary,  while  the  district  attorney 
was  arguing  the  question  of  the  admissibility 
of  the  record  of  dismissal  of  the  information 
for  petit  larceny  by  a  justice,  whidi  had  been 
pleaded  as  a  bar  to  the  prosecution,  he  said: 

The  question  turns  essentially  on  whether  or 
not  the  offense  Is  a  misdemeanor,  or  whether 
it  is  a  felony.  Our  contention  is  that  by  rea- 
son of  a  former  conviction,  and  the  statute 
making  (your  honor  is  familiar  with  it)  a  second 
conviction  of  petit  larceny — "  Here  the  defend- 
ant's attorney  objected,  and  the  judge  admon- 
ished the  jury  fully  to  pay  no  attention  to  what 
the  district  attorney  had  said.  Edd,  that  as  it 
did  not  appear  that  the  district  attorney  was 
acting  in  bad  faith  when  he  made  the  remark, 
and  as  the  court  promptly  admonished  the  jury 
that  it  was  not  evidence,  the  remark  was  not 
cause  for  reversal. 

5.  In  prosecution  for  larceny,  held,  that  the 
evidence  was  sufficient  to  support  a  conviction. 

Commissioners'  Decision.  Department  2. 
Appeal  from  Superior  Court,  Merced  County; 
M.  L.  Short,  Judge. 

Charles  Smith  was  convicted  of  petit  lar- 
ceny, and  appeals.    Affirmed. 

Jones  &  Berry,  for  appellant  V.  8.  Webb, 
Atty.  Gen.,  and  J.  O.  Daly,  Deputy  Atty. 
Gen.,  for  the  People. 

COOPEB,  0.  The  defendant  was  charged 
with  the  crime  of  i>etit  larceny  and  with  a 
prior  conviction  of  burglary.  He  entered  hia 
plea  admitting  the  charge  as  to  the  prior 
conviction,  but  to  the  charge  of  petit  lar- 
ceny he  pleaded  not  guilty,  and  he  alSo  plead- 
ed a  former  acquittal  of  the  petit  larceny 
charged  In  the  information.  He  was  convict- 
ed, sentenced  to  two  years  and  ten  months  in 
San  Qnentin,  and  prosecutes  this  appeal  from 
the  judgment  and  order  denying  Ids  motion 
for  a  new  trial. 

In  support  of  his  plea  of  former  acquittal 
he  offered  in  evidence  a  complaint  In  the 
justice  court,  charging  him  with  the  same 
petit  larceny  charged  in  the  information,  a 
warrant  of  arrest  issued  upon  the  said  com- 
plaint, and  a  Judgment  of  dismissal  of  the 
charge  against  him;  said  judgment  having 
been  made  on  motion  of  the  district  attor- 
ney. The  judgment  of  dismissal  recites: 
"E.  H.  Hoar  moves  the  court  to  dismiss  the 
complaint  on  file  herein  and  to  file  a  new 
complaint  charging  a  felony.  F.  W.  Hendeo 
son,  attorney  for  defendant)  objects  to  the 
dismissal  of  the  complaint  on  file  and  to  the 
filing  of  a  new  complaint.  Objections  over- 
ruled. Complaint  herein  dismissed,  and  de- 
fendant discharged."  The  court  sustained 
the  objection  of  the  district  attorney  to  the 
evidence  offered,  for  the  alleged  reason  that, 
the  dismissal  being  for  the  purpose  of  char- 
ging a  felony,  the  dismissnl  was  not  a  bar, 
and  did  not  amount  to  an  acquittal.  It  was 
admitted  "that  the  information  charging  said 
defendant  with  felony,  and  upon  which  the 
defendant  was  then  on  trial,  embraced  ths 
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■ame  charge  contained  in  the  complaint  char- 
ging the  defendant  with  petit  larceny,  filed 
in  the  justice  court  of  No.  2  township,  county 
of  Merced,  and  suhaeqnently  dismissed  in 
said  court  on  the  20th  day  of  July,  1903,  and 
also  related  to  the  same  person,  place,  and 
facts."  The  ruling  of  the  court  presents  the 
question  as  to  whether  or  not  the  Judgment 
of  dismissal  in  the  justice  court  amounts  to 
a  bar  or  acquittal  of  the  same  offense  in 
the  8ui)erior  court. 

We  are  of  opinion  that  the  judgment  of 
dismissal  was  not  a  bar,  and  that  the  court 
did  not  err  in  excluding  the  offered  evidence. 
Pen.  Code,  {  1385,  provides:  "The  court  may, 
either  of  its  own  motion  or  upon  the  appli- 
cation  of  the  district  attorney,  and  in  fur- 
therance of  justice,  order  an  action  or  in* 
dlctment  to  be  dismissed.  The  reasons  for 
the  dismissal  must  be  set  forth  in  an  order 
entered  upon  the  minutes."  The  above  pro- 
vision is  general  in  Its  nature,  and  author- 
izes an  action  to  be  dismissed  in  a  justice 
court  In  a  case  where  a  defendant  is  charged 
with  a  misdemeanor  of  which  the  justice's 
court  has  jurisdiction.  It  is  provided  in  sec- 
tion 1387,  Id.,  that  "an  order  for  the  dis- 
missal of  the  action  as  provided  in  this  chap- 
ter Is  a  bar  to  any  other  prosecution  for  the 
same  offense.  If  it  is  a  misdemeanor;  but  it 
is  not  a  bar  if  the  offense  is  a  felony."  Thia 
case  comes  within  the  terms  of  the  section 
last  cited.  It  was  never  intended  that  the 
dismissal  should  be  a  bar  to  a  prosecution  for 
a  felony.  The  defendant  has  never  been  ta 
Jeopardy  for  the  felony,  If  the  act  charged 
against  him  be  a  felony.  A  felony  is  a  crime 
punishable  with  death  or  imprisonment  in 
the  state  prison.  Pen.  Code,  §  17.  Defend- 
ant had  before  been  convicted  of  the  crime  of 
burglary,  which  crime  is  punishable  by  Im- 
prisonment in  the  state  prison.  Pen.  Code,  f 
461.  The  punishment  for  petit  larceny  com- 
mitted by  one  who  has  before  been  convicted 
of  burglary  is  imprisonment  in  the  state  pris- 
on not  exceeding  five  years.  Pen.  Code,  {  666. 
Therefore,  when  the  defendant  committed 
the  crime  of  petit  larceny,  he  committed  a 
felony.  It  was  necessary  to  allege  and  show 
that  he  was  one  of  the  class  of  persons  men- 
tioned in  section  666,  and,  this  being  done 
and  the  petit  larceny  being  proven,  the  crime 
was  a  felony.  The  question  as  to  whether 
or  not  the  crime  is  a  felony  depends  upon  the 
punishment.  If  the  punishment  is  impris- 
onment In  the  state  prison,  the  crime  is  a 
felony. 

Appellant  claims  that  the  district  attorney 
was  gfullty  of  such  misconduct  In  referring  to 
the  prior  conviction  of  the  defendant  as  to 
demand  that  the  Judgment  be  reversed.  It 
appears  that,  while  the  district  attorney  was 
arguing  to  the  court  the  question  of  the  ad- 
missibility of  the  record  of  dismissal  in  the 
justices'  court,  he  said:  "The  question  turns 
essentially  upon  whether  or  not  the  offense 
Is  a  misdemeanor,  or  whether  it  is  a  felony. 
Our  contention  Is  that  by  reason  of  a  former 


oonvlctlon,  and  the  statnte  maUag  (your 
honor  is  familiar  with  It)  a  second  cootIc- 
tion  of  petit  larceny—"  Here  tiie  defend- 
ant's attorney  objected,  and  the  Judge  prompt- 
ly admonished  the  Jnry  and  said:  "I  do  not 
think  the  jury  understands  what  is  meant 
by  that  remark.  The  jury  will  not  pay  any 
attention  to  anything  the  district  attorney  has 
now  said,  because  he  is  making  liis  address 
to  the  court,  and  th»e  is  notlilng  for  the  jury 
to  consider  at  the  present  time.  Tliis  is  a 
question  of  law  for  the  court  to  pass  upon, 
and  anything  the  district  attorney  may  have 
said  you  are  instructed  not  to  consider  at  all 
at  the  present  time.  Anything  he  has  now 
stated  to  me  Is  not  evidence  in  the  case,  you 
understand."  It  does  not  appear  that  the 
district  attorney  was  acting  in  bad  faith. 
His  remarks  were  addressed  to  the  court, 
and  he  was  attempting  to  sliow  that  defend- 
ant was  charged  with  a  felony,  in  order  that 
his  objection  to  the  record  offered  In  evi- 
dence might  be  understood  by  the  court 
The  reference  to  a  former  conviction  was 
not  definite.  The  court  plainly  and  prompt- 
ly told  the  Jury  that  the  remark  was  not  evi- 
dence, and  was  not  to  be  considered  by  it 
While  It  would  have  been  the  better  course 
for  the  district  attorney  to  have  refrained 
from  maldng  the  remark,  we  do  not  thinic,  un- 
der the  circumstances,  it  was  injurious.  If 
the  district  attorney  had  been  acting  in  a 
manner  to  indicate  bad  faith,  if  he  had  will- 
fully stated  the  fact  that  defendant  had  be- 
fore been  convicted  of  burglary,  or  if  he  had 
stated  anything  material  as  being  true,  with- 
out support  In  the  record,  we  would  not  hesi- 
tate to  reverse  the  case.  But  we  think  the 
ends  of  Justice  and  the  due  administration  of 
the  laws  do  not  demand  of  us  a  reversal  on 
account  of  an  inadvertent  sentence,  which 
as  matter  of  law  should  not  have  been  made, 
where  the  court  promptly  endeavors  to  cor- 
rect the  matter.  The  rule  In  support  of  the 
above  is  well  stated  in  People  r.  Molina,  126 
Cal.  505,  59  Pac.  34.  The  cases  cited  by  ap- 
pellant are  all  of  them  easily  distinguished 
from  this.  The  principal  one  is  People  v. 
Sansome,  84  Cal.  449,  24  Pac.  143.  In  that 
case  the  clerk  by  direction  of  the  court,  and 
in  face  of  the  statute,  read  to  the  Jury  the 
portion  of  the  indictment  charging  a  prior 
conviction,  after  defendant  had  admitted  the 
prior  conviction.  In  the  opinion  the  court 
said:  "The  learned  Judge  did  not  tell  the 
Jury  that  he  had  erred  In  allowing  the  charge 
of  a  previous  conviction  and  the  confession 
thereof  to  be  brought  to  thehr  attention,  and 
that  in  determining  as  to  defendant's  guilt 
they  should  wholly  discard  this  knowledge 
from  their  minds."  In  People  v.  Thomas,  110 
Cal.  42,  42  Pac.  456,  the  court,  under  defend- 
ant's objection,  admitted  evidence  of  a  prior 
conviction,  which  the  defendant  had  admit- 
ted. This  was  a  direct  violation  of  subdi- 
vision 1  of  section  1003  of  the  Penal  Code, 
and  the  court  so  held. 
Finally  it  is  urged  that  the  evidence  Is  in- 
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sofficlent  to  sapport  the  verdict  There  Is  no 
conflict  In  the  eridence  as  to  the  fact  that 
defendant  had  the  coat  and  vest  in  his  pos- 
session, that  he  had  taken  them  from  the 
tailor  shop  of  one  Harris,  and  that  he  had 
gone  some  distance  from  the  building.  It 
was  about  2  or  3  o'clock  In  the  morning,  and 
a  fire  was  destroying  the  Jewelry  store  ad- 
joining the  tailor  shop.  Defendant's  claim  is 
that  he  was  taking  the  goods  away,  so  that 
they  would  not  be  destroyed  by  Are.  The 
intention  of  the  defendant  was  for  the  jury, 
and  might  be  Inferred  from  all  the  circum- 
stances in  the  case.  People  t.  Jolmson,  131 
Cal.  514,  63  Pac.  842.  In  this  case  there  was 
no  direct  proof  as  to  the  Intention  of  the  de- 
fendant. He  did  not  testify  as  to  bis  inten- 
tion In  taldng  the  goodd,  nor  did  he  explain 
his  possession  of  them.  The  evidence  sup- 
ports the  verdict,  and  there  is  no  error  in  the 
record  that  would  justify  a  reversal. 

The  judgment  and  order  should  be  affirm- 
ed. 

We  concur:    GRAY,  C;  SMITH,  O. 

BV>r  the  reasons  given  In  the  foregoing 
opinion,  the  judgment  and  order  are  affirmed: 
HBNSHAW,  J.;  McFARLAND,  J.;  LORI-' 
GAN,  3. 

In  K  EDSON'S  ESTATE.    (S.  Z*.  S,689.) 

EDSON  V.  BDSON^ 

(Supreme  Court  of  California.    June  17,  1904.) 

EXECOTOBS    AND    ADUINISTBATOBS — BIOHT   TO 

ADianiSTIUTIO  N— BELATI  VIS— IN  - 

TEBE8T   IK    ESTATE. 

1.  Where,  after  the  death  of  a  married  woman 
intestate,  leaving  her  husband,  a  son,  and  sev- 
eral dankhters  surviving  her,  the  son,  prior  to 
the  death  of  his  father,  conveyed  all  his  in- 
terest in  hia  mother's  estate  to  the  father,  such 
son  was  not  entitled  to  letters  of  administration 
on  his  moUier's  estate,  as  against  one  of  his 
sisters,  who  was  interested  in  such  estate,  un- 
der Code  Civ.  Proc.  i  1366,  providing  that  the 
relatives  of  the  deceased  persou  are  entitled  to 
administer  only  when  they  are  entitled  to  suc- 
ceed to  bis  peiBonal  estate,  or  some  portion 
thereof. 

2.  Wliere,  after  the  death  of  a  married  wo- 
man, her  son  transferred  all  his  interest  in  her 
estate  to  his  father,  the  death  of  the  father, 
leaving  the  son  as  one  of  his  heirs,  prior  to 
the  granting  of  administration  on  the  mother's 
estate,  did  not  reinvest  the  son  with  an  interest 
therein,  since  whatever  interest  he  acquired 
was  as  heir  of  his  father  and  must  come  to  him 
through  tbe  distribution  of  his  father's  estate. 

Commissioners'  Decision.  Department  2. 
Appeal  from  Superior  Court,  Santa  Clara 
County;  M.  H.  Hyland,  Judge. 

Contest  between  Juan  E.  SUson  and  Bvo- 
dla  P.  Edson  for  letters  of  administration  on 
tbe  estate  of  Cresenda  B.  Edson,  deceased. 
From  an  order  granting  letters  to  Bvodia  P. 
Edson,  Juan  B.  Edson  appeals.    Affirmed. 


C.  D.  Wright,  for  appellant  Jobn  E.  Rich- 
ards, for  respondent 

GRAT,  O.  This  was  a  contest  between  a 
son  and  daughter  for  letters  of  administra- 
tion upon  the  estate  of  Cresencia  B.  Edson, 
their  deceased  mother.  Tbe  order  was  in  fa- 
vor of  the  daughter,  and  the  son  appeals. 

The  heirs  of  the  deceased  mother  were  her 
husband  (the  father  of  all  her  children),  one 
son,  several  daughters,  and  several  grand- 
children. The  son  conveyed  all  his  interest 
in  the  mother's  estate  to  his  father,  and  sub- 
sequently the  father  died  intestate.  Appli- 
cation for  letters  of  administration  on  the  fa- 
ther's estate  were  made  of  even  date  with 
tbe  petition  herein,  and  the  father's  estate 
was  in  process  of  administration  at  the  time 
of  the  hearing  of  the  contest 

We  think  the  son  not  entitled  to  letters  on 
the  mother's  estate,  as  against  the  daughter. 
Section  1365,  Code  Civ.  Proc,  provides  that 
tbe  relatives  ot  the  deceased  are  entitled  to 
administer  "only  when  they  are  entitled  to 
Succeed  to  Ills  personal  estate  or  some  portion 
thereof."  The  son,  having  conveyed  away 
all  interest  in  his  mother's  estate,  was  not 
at  tbe  date  of  the  contest  entitled  to  suc- 
ceed to  any  portion  thereof.  It  Is  true  that 
upon  the  death  of  his  father,  he  might  pos- 
sibly again  come  into  some  portion  of  the 
estate  that  he  had  conveyed  to  the  father  In 
his  lifetime;  but  this  would  be  as  the  heir  of 
his  father,  and  not  as  the  heir  of  bis  mother. 
He  bad  parted  with  all  his  rights  as  the  heir 
of  his  mother,  after  her  death  and  before  the 
death  of  the  father;  and  his  former  Interest 
In  bis  mother's  estate  must  be  distributed  to 
his  father's  estate,  and  then.  In  case  there  Is 
any  of  It  left  after  his  father's  debts,  funeral 
expenses,  expense  of  administration,  and 
any  possible  family  allowance  are  paid,  he 
may  hope  to  receive  his  distributive  share  of 
It  under  a  decree  made  in  the  estate  of  his' 
father.  This  construction  of  the  law  finds' 
support  in  In  re  Davis'  Estate,  106  Cal.  453, 
30  Pac.  756;  Estate  of  Wakefield,  136  Cal. 
110,  68  Pac.  499;  In  re  McLflugblin's  Estate, 
103  Cal.  420,  37  Pac.  410;  Sarkie's  Appeal,  2 
Pa.  160;  and  nothing  further  need  be  here 
added  to  those  cases  to  make  the  question 
plain.  The  son  not  being  entitled  to  admin- 
ister, and  the  daughter  being  entitled,  of 
course  her  appointment  was  proper. 

We  advise  that  the  order  appointing  Elvo- 
dia  P.  Edson  as  adminlstratrbE  be  affirmed. 

We  concur:  CHIPMAN,  C;  HARRI- 
SON, C. 

For  the  reasons  given  In  tbe  foregoing 
opinion,  the  order  appointing  Evodia  P.  EA- 
Son  as  administratrix  is  affirmed:  McFAR- 
LAND, J.;  LORIGAN,  J.;  HENSHAW,  J. 
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PAOB  V.  PAGE  et  al.    (Sac.  1.220.) 
(Supreme  Court  of  California.    June  17,  1904.) 
Aonon  TO  8vr  aside  dkeds— LnoTATioiia— 

OSI.ITBBY    or    DEEDS. 

1.  A  widow  seekine  to  aet  ajside  deeds  exe- 
cuted by  her  husband  before  his  marriaee,  on 
certain  ti-usts  alleged  to  be  illegal,  has  omy  the 
rights  which  the  husband  had,  and  the  statute 
of  limitation  runs  from  the  delivery  of  the 
deeda. 

Department  2.  Appeal  from  Superior 
Court  Tnlare  County;  W.  B.  Wallace,  Judge. 

Action  by  Lillian  H.  Page  against  Solomon 
O.  Page  and  others.  Judgment  for  defend- 
ants, and  plaintlft  appeals.    Affirmed. 

Henry  B.  Carter  and  H.  Scott  Jacobs,  for 
appellant.    T.  B.  Clark,  tor  respondents. 

IfcFARLAND,  J.  This  Is  an  appeal  by 
plaintlft  from  a  judgment  in  favor  of  defend- 
ants rendered  on  the  pleadings.  The  plaintiff 
Is  the  widow  of  Samuel  Page,  deceased, 
whose  estate  is  In  course  of  administration. 
It  Is  averred  in  the  complaint  that  on  De- 
cember 9,  1896,  said  Samuel  Page  was  seised 
in  fee  of  certain  described  tracts  of  land, 
and  on  that  day  made  deeds  of  conveyance 
of  the  same  to  his  daughter  Mary  A.  Garver, 
one  of  the  defendants  herein.  These  deeds 
are  set  forth  as  Exhibits  A,  B,  and  0,  and 
made  parts  of  the  complaint;  and  they  are. 
In  form  and  substance,  full  conveyances  In 
fee  of  the  lands  to  the  grantee,  without  any 
condition  or  limitation  whatever.  But  it  is 
averred  tliat  they  were  made  upon  certain 
trusts,  which  are  set  out  in  the  complaint, 
and  it  Is  averred  that  said  trusts  "were  and 
are  invalid  and  contrary  to  law."  It  is  aver- 
red that  after  the  execution  of  these  deeds, 
and  on  February  4,  1899,  plaintlfl  was  mai^ 
ried  to  said  Samuel  Page,  and  continued  to 
be  his  wife  until  bis  death,  which  occurred 
June  24,  1899.  The  defendants  are  the  chil- 
dren of  the  said  Samuel  Page,  deceased,  and 
his  administrator.  The  purpose  of  the  ac- 
tion is,  and  the  prayer  of  the  complaint  asks, 
that  the  said  trusts  be  declared  invalid,  and 
said  deeds  be  set  aside  and  annulled;  that  the 
said  lands  be  decreed  to  be  the  property  of 
the  estate  of  Samuel  Page;  that  plalntlETs  ti- 
tle, as  widow,  be  quieted  to  one-third  of  said 
property;  and  that  defendants  be  decreed  to 
have  no  Interest  or  title  to  the  same,  except 
as  heirs  of  said  Page,  deceased.  Defendants 
filed  an  answer  and  cross-complaint,  but,  un- 
der our  views  of  tlie  case.  It  la  not  necessary 
to  consider  any  point  except  that  raised  by 
defendants'  plea  of  the  statute  of  limitations. 

This  action  was  not  commenced  until  more 
than  five  years  after  the  execution  of  said 
deeds.  Any  cause  of  action  which  Samuel 
Page,  deceased,  might  have  had  to  set  aside 
the  deeds,  or  to  quiet  bis  title  to  said  lands, 
upon  the  grounds  alleged  by  plaintiff  in  the 
case  at  bar,  accrued  at  the  date  of  the  de- 
livery of  the  deeds,  and  was  barred,  at  least, 
in  five  jears  from  that  time;  and  plaintiff,  as 


nis  successor  In  Interest,  stands  In  hia  shoes, 
and  is  bound  by  the  same  limitation.  This 
is  not  a  case  where  the  rule  applies  that  the 
statute  does  not  commence  to  run  against  an 
action  by  a  beneflclary  to  enforce  a  trust 
until  after  the  repudiation  of  the  trust  by  the 
trustee.  This  Is  not  an  action  by  a  bene- 
ficiary to  enforce  a  trust  The  alleged  trust 
is  declared  to  be  no  trust  It  is  an  action  to 
recover  land,  or  to  quiet  title  to  land,  and 
such  an  action  is  barred  In  five  years  after 
It  accrued. 

There  is  also  an  averment  that  on  said  9th 
day  of  December,  1896,  the  said  Samuel 
Page  assigned  and  delivered  to  his  sou  Solo- 
mon C  Page,  one  of  the  defendants  herein, 
certain  notes,  bonds,  and  other  evidence  of 
indebtedness,  upon  certain  trusts,  alleged  to 
be  similar  to  those  upon  which  the  said 
deeda  were  executed  to  Mary  A.  Garver;  but 
there  does  not  seem  to  be  any  relief  prayed 
for  as  to  this  matter,  and  at  all  evmta,  it  is 
covered  by  what  la  above  said  as  to  the  stat- 
ute of  limitations. 

Under  the  above  views,  we  need  not  con- 
sider the  validity  ot  the  trusts  alleged  to  be 
void,  or  whether  the  fact  that  Samuel  Page 
la  his  lifetime  commenced  actions  to  set  aside 
said  deeds  and  assignments,  and  Judgments 
therein  were  rendered  for  defendants,  is  a 
bar  to  the  present  action  by  plaintiff,  or  ott  ■ 
er  points  which  are  somewhat  elaborately  ar- 
gued. 

Tlie  Judgment  appealed  from  Is  aflSrmed. 


We  concur:    HENSHAW,  J.;  LORIGAN, 


J. 


IttCaLSM 
HATES  T.  HATES.     (L.  A.  1,408.) 

(Supreme  Court  of  California.    June  15,  1904.) 

APPBAI^-eUBKISSION  ON  PBINTIfD  POIIITS  AND 
AnXHORXTIES. 

1.  Sup.  Ct  Rule  8  (64  Pac.  vlii)  provides 
that  the  parties  may  at  any  time  stipulate  that 
a  cause  be  submitted  on  printed  points  and 
authorities  on  file,  and  the  clerk  shall  place 
such  cause  on  a  list  of  cases  to  be  so  submitted, 
and  that  the  court  may  at  any  time  thereafter 
order  the  submission  of  the  same.  Held,  that 
where  defendant  in  a  suit  never  appeared,  and 
plaintiff  appealed  on  the  Judgment  roll  and  bill 
of  exception,  and  the  transcript  was  filed  is 
the  Supreme  Court,  as  well  as  the  printed 
points  and  authorities  of  appellant,  he  was  en- 
titled to  an  order  submitting  the  cause  for 
decision. 

In  Bank.  Appeal  from  Superior  Court 
Los  Angeles  County;  Waldo  M.  Tork,  Judge. 

Suit  by  Charles  H.  Hayes  against  Mayne 
A.  Hayes.  From  a  decree  in  favor  of  de- 
fendant plaintiff  appeals.  Ordered  that  the 
cause  be  placed  on  a  list  of  cases  to  be  sub- 
mitted On  printed  points  and  authorities. 

John  L.  Fleming,  for  appellant 

ANGELLOTTI,  J.  The  plaintiff  brought 
this  action  to  obtain  a  decree  of  divorce  from 
defendant     Service    upon    defendant    was 
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made  by  poblicatlon  of  nimmons.  Defend- 
ant has  never  appeared  in  the  action,  either 
in  this  court  or  in  the  court  below,  and  her 
defanlt  wa«  entered  in  the  superior  court 
on  February  3,  1903.  The  cause  was  heard 
by  the  court,  and  Judgment  was  given  deny- 
ing plaintiff  the  relief  sought,  or  any  relief. 
From  this  Judgment  plaintiff  has  appealed 
to  this  court  upon  the  Judgment  roll  and  a  bill 
of  exceptions.  The  transcript  on  appeal  was 
filed  herein  on  May  29,  1903,  and  the  printed 
points  and  authorities  of  appellant  were  filed 
on  July  2,  1903.  Plaintiff  now  seeks  an  or- 
der submitting  said  cause  for  decision.  Up- 
on these  facts,  plaintiff  is  entitled  to  hare 
said  cause  placed  by  the  clerk  upon  the  list 
of  cases  to  be  submitted,  provided  for  by  rule 
3  (64  Pac.  vill)  of  this  court,  and  It  is  or- 
dered accordingly. 

We  concur:  BKATTY,  0.  J.;  VAN  DYKE, 
J.;  SHAW,  J.;  McFARLAND,  J.;  HEN- 
8UAW,  J.:   LORIGAN,  J. 


lflC>].  6a 

Bx  parte  HELM.     (Or.  1,141.) 
(Supreme  Court  of  Galifomia.    Jane  14,  1904.) 

ICaKICIPAI,    COBPOBATIONS— POWKB   TO    IlfPOSK 

UCEN8E  TAX— CITIES   ORGANIZED   UNDEB 

BPBCUI.  ACT— HCNICIPAI.  AVrAIBS. 

1.  Under  Const,  art  11,  t  6,  declaring  that 
cities  and  towns  heretofore  or  hereafter  organ- 
ised, and  all  charters  thereof  framed  or  adopted 
by  authoritr  of  this  Constitution,  except  in  mn- 
mcipal  aflaiis,  shall  be  subject  to  and  control- 
led by  general  laws,  a  town  Incorporated  by 
special  act  passed  prior  to  the  adoption  of  the 
Constitution  is  not  subject  to  the  control  of 
general  laws  in  municipal  affairs. 

2.  Under  Const,  art.  11,  f  6.  providing  that 
cities  and  towns  shall  be  subject  to  and  con- 
trolled by  general  laws,  except  in  municipal  af- 
fairs, the  imposition  of  a  license  tax  on  a  busi- 
ness or  occupation  is  a  municipal  affair  as  to 
whldi  a  town  organised  by  special  act  prior  to 
the  adoption  of  the  institution  la  not  con- 
trolled by  general  law,  and  hence  Pol.  Code,  { 
8360,  restricting  the  licensing  power  of  the 
Ijegislative  bodies  of  all  the  cities  and  towns. 
does  not  prevent  a  town  organized  by  special 
act  before  the  adoption  of  the  Constitution  un- 
der a  charter  authorizing  it  to  imjKne  a  license 
tax  from  so  doing. 

Beatty,  G.  J.,  and  Lorigan,  J.,  dissenting. 

In  Bank.  Application  for  writ  of  habeas 
corpus  by  A.  T.  Helm  against  R.  M.  Kifer, 
as  town  marshal  of  the  town  of  Santa  Clara, 
to  secure  applicant's  discbarge  from  custody. 
Writ  discharged,  and  petitioner  remanded. 

Jacob  Samuels,  for  petitioner.  W.  A. 
Johnson,  for  respondent. 

ANGELLOTTI,  J.  The  petitioner  seeks 
his  discharge  from  the  custody  of  the  town 
marshal  of  the  town  of  Santa  Clara,  by 
-whom  he  is  held  under  a  warrant  issued  up- 
on a  complaint  charging  him  with  having 
engaged  In  and  carried  on  the  business  of 
selling  goods,  wares,  and  merchandise  at  a 
fixed  place  of  business  in  said  town  without 
having  first  paid  for  and  procured  a  license 


80  to  do,  as  required  by  an  ordinance  there- 
of. The  question  presented  by  this  proceed- 
ing is  as  to  the  power  of  the  board  of  trus- 
tees of  said  town  to  Impose  a  license  tax  for 
revenue  for  municipal  purposes  upon  persons 
carrying  on  business  therein.  If  such  power 
exists,  the  petitioner  must  be  remanded. 

The  town  of  Santa  Clara  is  a  municipal 
corporation,  existing  under  a  special  act  of 
the  Legislature  entitled  "An  act  to  reincor- 
porate the  town  of  Santa  Clara,"  enacted 
prior  to  the  adoption  of  the  Constitution  of 
1879.  St.  1872,  p.  251,  c  209,  That  act  con- 
stitutes the  "charter"  of  the  town,  and  fully 
defines  the  powers  of  the  "board  of  trus- 
tees," which  is  the  legisIatlTe  body  thereof. 
It  Is  conceded  that  this  act  expressly  con- 
fers upon  the  board  of  trustees  the  power  to 
Impose  a  license  tax  for  revenue  purposes 
upon  all  and  every  kind  of  business  author- 
ized by  law  carried  on  In  said  town.  Peti- 
tioner's claim  Is  that  this  power  was  revoked 
by  an  act  of  the  Legislature  of  the  state, 
approved  March  23,  1901,  by  which  a  new 
section,  viz.,  section  3366,  was  added  to  the 
Political  Code,  the  effect  of  which  was  to  re- 
strict the  licensing  power  of  boards  of  super- 
visors of  counties  and  the  leglslatiTe  bodies 
of  all  cities  and  towns  to  matters  of  regula- 
tion alone,  so  far  as  the  Legislature  had  the 
power  to  BO  do.  St.  1901,  p.  635,  c.  209;  Bx 
parte  Pflrrmann,  134  Cal.  143,  66  Pac.  206; 
Sonora  v.  Curtln,  137  Cal.  683,  70  Pac.  674; 
Town  of  Santa  Monica  v.  Guldlnger,  137  Cal. 
65S.  70  Pac.  732.  It  Is,  however,  very  clear 
that,  since  the  amendment  of  section  6  of 
article  11  of  the  Constitution,  in  1896,  dtlcs 
and  towns  existing  under  special  acts  of  the 
Legislature,  approved  prior  to  the  adoption 
of  the  Constitution  of  1879,  which  have  not 
elected  to  organize  under  the  general  laws 
relating  to  corporations  for  municipal  pur- 
poses, are  not  in  "municipal  affairs"  subject 
to  or  controlled  by  general  laws. 

It  Is  conceded  here,  and  it  must  be  under 
the  decisions,  that  tbe  effect  of  such  consti- 
tutional amendment  was  to  exempt  cities  ex- 
isting under  freeholders'  charters,  framed  or 
adopted  by  authority  of  the  Constitution  of 
1879,  from  all  interference  by  the  Legislature 
in  municipal  affairs.  There  can  be  no  dis- 
tinction in  this  regard,  in  view  of  the 
language  of  the  constitutional  provision,  be- 
tween such  cities  and  cities  or  towns  exist- 
ing under  special  legislative  charters  grant- 
ed prior  to  the  adoption  of  our  present  Con- 
stitution. The  section  of  the  Constitution, 
after  providing  that  coriwratlons  for  munici- 
pal purposes  shall  not  be  created  by  special 
laws,  and  that  tbe  Legislature  shall,  by  gen- 
eral laws,  provide  for  the  incorporation,  or- 
ganization, and  classification.  In  proportion 
to  population,  of  cities  and  towns,  which  laws 
may  be  altered,  amended,  or  repealed,  is  as 
follows,  viz.:  "Cities  and  towns  heretofore 
organized  or  Incorporated  may  become  or- 
ganized under  such  general  laws  whenever 
a  majority  of  the  electors  voting  at  a  gen- 
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eral  election  shall  so  determine,  and  shall 
organize  in  conformity  therewith;  and  cities 
and  towns  heretofore  or  hereafter  organized, 
and  all  charters  thereof  framed  or  adopted 
by  authority  of  this  Constitntion,  except  in 
municipal  affairs,  shall  be  subject  to  and  con- 
trolled by  general  laws"— the  italicized  words 
having  been  Inserted  by  the  amendment  of 
November  3,  1896.  Section  6,  art  11,  Const. 
It  Is  well  settled  that  under  this  provision 
any  city  or  town  existing  under  a  special  act 
of  the  Legislature  at  the  time  of  the  adop- 
tion of  the  present  Constitution  continues  to 
exist  imder  such  act  until  It  elects  to  organize 
under  the  general  laws  enacted  by  the  Leg- 
islature for  the  organization  of  municipal 
corporations,  or  obtaining  a  freeholders'  char- 
ter under  the  provisions  of  section  8  of  arti- 
cle 11  of  the  Constitution.  Desmond  v. 
Dunn,  55  Cal.  242,  246;  Staude  v.  Election 
Commissioners,  61  Cal.  313,  320;  Ex  parte 
Armstrong,  84  Cal.  655,  24  Pac.  598.  Until 
it  does  one  or  the  other  of  these  things,  the 
special  act  under  which  it  exists,  and  which 
constitutes  Its  charter,  continues  in  force, 
and  cannot  be  vacated  or  abrogated  by  any 
act  of  the  Legislature.  Cases  last  above  cit- 
ed. 

Prior  to  the  "municipal  affairs"  amend- 
ment of  1896  it  was,  however,  repeatedly 
held  that  all  cities  and  towns,  however  or- 
ganized, were,  by  virtue  of  the  concluding 
sentence  of  section  6,  art  11,  of  the  Consti- 
tution, "subject  to  and  controlled  by  general 
laws."  Staude  y.  Election  Commissioners, 
supra;  Thomason  t.  Ashworth,  73  Cal.  73, 
14  Pac.  615;  People  ▼.  Henshaw,  76  Cal. 
436,  18  Pac.  413.  This  was  expressly  held 
to  be  as  true  of  cities  existing  under  free- 
holders' charters  adopted  under  the  provi- 
sions of  section  8  of  article  11  of  the  Consti- 
tution, as  of  cities  and  towns  existing  under 
special  acts  of  the  Legislature  and  those  ex- 
isting under  the  general  municipal  corpora- 
tion act.  Davles  v.  City  of  Los  Angeles,  86 
Cal.  37,  24  Pac.  771;  Byrne  v.  Drain,  127 
CaL  6G3,  60  Pac.  433.  The  constitutional 
proyislon  was,  by  these  decisions,  declared 
to  be  applicable  to  every  city  and  town  in 
the  state.  The  amendment  of  this  provision 
of  the  Constitution  in  the  year  1896,  by  the 
Insertion  of  the  words  "except  in  municipal 
affairs,"  w^as  necessarily  as  far-reaching  In 
its  application  as  the  original  provision,  ex- 
cept that,  from  the  nature  of  things,  it  could 
not  apply  to  cities  and  towns  existing  under 
the  general  municipal  corporation  act,  which 
was  adopted  by  the  Legislature  and  by  ex- 
press provision  of  the  same  section  of  the 
Constitution  Is  subject  to  alteration,  amend- 
ment, and  repeal  by  the  Legislature.  Such 
cities  and  towns  have  always  been  and  still 
are  necessarily  subject  to  and  controlled  by 
ijenoral  laws,  in  the  sense  that  general  laws 
applicable  to  them  may  be  altered,  amended, 
or  repealed  by  the  Legislature  at  Its  own 
pleasure,  and  new  general  laws  In  regard 
to  them  enacted,  subject,  always,  to  the  lim- 


itation that  the  Legislature  must  not  enact 
"special  laws"  In  regard  thereto. 

That  the  "municipal  affairs"  amendment 
Is  applicable  to  dtles  and  towns  existing  un- 
der special  acts  of  the  Legislature  was  ex- 
pressly held  by  this  court  In  at  least  two  cas- 
es, viz.:  Morton  v.  Broderlck,  118  Cal.  474, 
50  Pac.  644,  and  Poppw  T.  Broderlck,  123 
Cal.  456,  56  Pac.  53.  The  controversy  In 
each  of  these  cases  arose  while  the  city  and 
county  of  San  Francisco  existed  under  the 
provisions  of  the  act  of  the  Legislature 
known  as  the  "Consolidation  Act,"  and  in 
each  It  was  held  that  a  general  act  of  the 
Legislature  relative  to  municipal  affairs  was, 
by  reason  of  said  amendment,  not  applicable 
to  said  city  and  county.  In  the  former  of 
these  cases  the  court,  through  Mr.  Justice 
Henshaw,  said:  "Under  this  constitutional 
amendment,  such  acts  now  apply  only  to 
cities  and  to  their  charters  which  have  or- 
ganized under  the  general  scheme  embraced 
in  the  municipal  corporation  act"  That  the 
amendment  is  applicable  to  cities  existing 
under  freeholders'  charters  Is,  as  said  before, 
conceded.  See  Byrne  v.  Drain,  127  Cal.  663, 
60  Pac.  438;  Ex  parte  Braun,  141  Cal.  204, 
74  Pac.  780.  The  two  daaaes  of  cities  and 
towns  last  named  Include  all  cities  and  towns 
In  the  state  except  those  organized  and  exist- 
ing under  the  general  municipal  corporation 
act 

From  what  has  been  said  It  follows  that 
cities  and  towns  existing  under  special  acts 
of  the  Legislature  have  not  been,  since  the 
adoption  of  the  "municipal  affi.irs"  amend- 
ment of  1896,  subject  to  or  controlled  by  gen- 
eral laws,  so  far  as  "municipal  affairs"  are 
concerned,  and  that  the  provisions  of  such 
iQ>eclaI  acts,  so  far  as  they  relate  to  "mi>- 
nicipal  affairs,"  cannot  be  affected  by  any 
law  enacted  by  the  Legislature  of  the  state. 
It  was  held  in  the  recent  case  of  Ex  parte 
Braun,  supra,  that,  where  the  power  to  Im- 
pose a  license  tax  for  revenue  for  municipal 
purposes  is  conferred  upon  a  municipality, 
that  power  becomes  a  "municipal  affair," 
within  the  meaning  of  those  words  as  nsed 
in  section  6  of  article  11  of  the  Constitution. 
Upon  the  authority  of  that  case,  it  must  here 
be  held  that  section  3366  of  the  Political 
Code,  enacted  in  1901,  has  no  application  to 
the  town  of  Santa  Clara. 

It  follows  that  the  writ  heretofore  Issued 
must  be  discharged,  and  the  petitioner  re- 
manded; and  It  is  80  ordered. 

We  concur:  SHAW,  J.;  McFARIjAKD, 
J.;   HENSHAW,  J. 

VAN  DYKE,  J.  1  concur  In  the  foregoing 
opinion,  on  the  ground  that  Ex  parte  Braun 
has  definitely  settled  the  question  that  a  li- 
cense imposed  by  a  city  or  town  for  revenue 
is  a  municipal  affair,  within  the  meaning  of 
section  6,  art.  11,  of  the  Constitution,  and, 
therefore,  not  subject  to  or  controlled  by  gen- 
eral laws. 
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BEATTl,  0.3.  1  diaeeat,  upon  the  gremids 
stated  in  my  diasenting  opinion  in  tSx  parte 
Brann,  141  Cal.  204,  74  Pac.  78a 

LOBIGAM,  J..  I  dissent 


uacai.  <n 

Ex  parte  LEMON.     (Cr.  1,016.) 
(Sapreme  Court  of  California.    June  14,  1904.) 
icDinoiPAi.   coBPoaATioNS  —  foweb  to   col* 

LSCT     LICENBK  —  SPECIAL     CHABTEit— 
UNBEASONABLE  DISCBHIINAXION. 

1.  The  special  act  incorporating  the  city  o{ 
Marysville  (St.  1875-76,  p.  149,  c.  149,  S  1), 
declaring  the  territory  therein  described  "to  be 
a  municipal  corporation,  with  the  powers  and 
under  the  provisions  of  title  3  of  the  Po- 
litical  Code,^'  made  title  3  of  part  4  of  the 
Political  Code,  including  section  4408,  author- 
izing the  common  council  of  any  city  to  impose 
and  collect  license  taxes  for  revenue,  a  part 
of  the  charter. 

2.  A  city  ordinance,  requiring  a  license  fee 
of  eight  dollars  per  month  of  boarding  houses 
iKrhere  the  meals  are  not  cooked  and  served  by 
the  proprietor  or  members  of  his  family,  and 
of  three  dollars  a  month  only  where  the  meals 
are  cooked  and  served  by  the  proprietor  or  mem- 
bers of  his  family,  is  not  void  for  unreasonable 
discrimination. 

Beatty,  C.  J.,  and  Loiigan,  J.,  dissenting. 

In  Bank.  Application  for  writ  of  habeas 
corpaa  by  Sarah  F.  Lemon  against  J.  A.  Ma- 
ben,  as  marshal  of  the  city  of  Marysyille,  to 
obtain  petitioner's  discharge  from  custody. 
Petitioner  remanded. 

Jacob  Samuels  and  W.  H.  Carlin,  for  peti- 
tioner. Arthur  H.  Redlngton,  City  Atty.,  for 
respondent. 

ANGELLOTTI,  J.  The  petitioner  seeks  by 
tbis  proceeding  to  be  discharged  from  the 
custody  of  the  marshal  of  the  city  of  Marys- 
ville.  It  appears  from  the  record  that  she  Is 
detained  In  custody  by  virtue  of  a  Judgment 
of  the  police  court  of  said  city,  pronounced 
upon  a  conviction  of  a  violation  of  the  pro- 
Tlslons  of  a  city  ordinance  prohibiting  tbe 
carrying  on  of  certain  kinds  of  business, 
therein  named,  without  first  having  paid  for 
and  procured  tbe  municipal  license  thereby 
required  and  provided.  The  particular  busi- 
ness alleged  to  have  been  so  carried  on  by  her 
was  that  of  a  restaurant,  and  tbe  section  of 
tbe  ordinance  relative  thereto  reads  as  fol- 
lows, viz.:  "Any  person  or  persons  keeping  a 
botcl  where  the  charge  for  single  meals  is  in 
every  case  and  for  every  meal  less  than 
twcnty-flve  cents,  shall  pay  a  monthly  license 
of  eight  dollars,  all  others  ten  dollars;  and 
any  person  or  persons  keeping  a  restaurant, 
boarding-house  or  place  where  meals  or  board 
is  furnished  for  pay,  other  than  hotels  and 
nrlvate  boarding-houses,  shall  pay  a  monthly 
license  of  three  dollars  wbere  the  meals  are 
cooked  and  served  by  a  proprietor  or  mem- 
bers of  his  family,  otherwise  eight  dollars; 
except  that  where  the  same  is  opened  for  one 
day  or  less  the  license  shall  be  for  three  dol- 
lars.   *    *    *"    The  petitioner  was  charged 


wltb  carrying  on  a  restaurant  where  tbe 
meals  were  neither  cooked  nor  served  by  said 
defendant  or  by  any  member  or  members  of 
ber  family. 

Petitioner  contends  that  the  ordinance  In 
question,  so  far  as  it  relates  to  tbe  business 
of  keeping  a  restaurant,  is  solely  a  revenue 
measure,  and  that.  In  view  of  the  provisions 
of  section  33C6,  Political  Code,  enacted  in  the 
year  1901  (St  1901,  p,  635,  c.  209),  the  city 
has  no  power  to  impose  a  license  tax  for  rev- 
enue. We  consider  It  unnecessary  to  deter- 
mine whether  the  license  tax  upon  the  busi- 
ness In  question,  imposed  by  this  ordinance, 
was  imposed  solely  for  revenue  purposes,  or 
whether,  as  contended  by  respondent,  tbe 
imposition  of  such  tax  Is  a  valid  exercise  of 
the  police  power  of  regulation,  as  we  are 
satisfied  that  the  city  of  Marysville  has  tbe 
powffl,  notwithstanding  the  provisions  of  sec- 
tion 3366,  Pol.  Code,  to  Impose  and  collect  li- 
cense taxes  for  revenue  for  municipal  pur- 
poses. The  city  of  Marysville  Is  a  municipal 
corporation,  existing  under  a  special  act  of 
the  Legislature  entitled  "An  act  to  reincor- 
porate the  city  of  Marysville,"  approved 
March  7,  1870.  St  1875-76,  p.  149,  c.  149. 
In  Ex  parte  Helm,  77  Paa  453,  we  hold  that 
cities  and  towns,  existing  under  special  acts 
of  the  Legislature  adopted  prior  to  the  taking 
effect  of  the  present  Constitution,  have  not 
been,  since  the  adoption  of  the  "municipal 
affairs"  amendment  of  section  6,  art  11,  of 
tbe  Constitution,  subject  to  or  controlled  by 
general  laws,  so  far  as  "municipal  affairs" 
are  concerned,  and  that  the  provisions  of  such 
special  acts,  so  far  as  they  relate  to  "munici- 
pal affairs,"  cannot  be  affected  by  any  law 
enacted  by  the  Legislature  of  the  state.  It 
was  also  held  in  that  case,  following  Ex  par- 
te Braun,  141  Cal.  204,  74  Pac.  780.  that 
where  the  power  to  impose  a  license  tax  for 
revenue  for  munlcixuil  purposes  is  conferred 
upon  a  municipality,  that  power  becomes  ft 
"municipal  affair."  The  question,  then,  is  as 
to  whether  or  not  the  special  act  under  which 
Marysville  exists,  which  is  its  legislative 
charter,  confers  upon  it  the  power  to  Impose 
a  license  tax  for  revenue  purposes.  That  act 
does  not  specify  the  powers  granted,  except 
by  reference  to  another  statute,  the  provi- 
sion being  as  follows,  viz.: 

"Section  L  The  territory  described  In  sec- 
tion two  of  this  act,  and  the  Inhabitants 
therein  residing,  are  hereby  declared  to  be  a 
municipal  corporation,  with  the  powers  and 
under  the  provisions  of  title  three  of  the  Po- 
litical Code  of  this  state,  to  be  known  In  law 
as  the  'City  of  Marysville.' " 

The  Political  Code  has  always  contained 
five  titles  "three,"  one  in  each  of  the  five 
"parts"  of  such  Code:  but  the  reference  In 
question  was  clearly  to  title  3  of  part  4  of 
snid  Code,  the  expressed  title  of  which  was 
"The  Government  of  Cities."  Title  3  of  part 
1  related  to  the  "Political  Rights  and  Duties 
of  Persons,"  title  3  of  part  2  to  "Legal  Dis- 
tances in  tbe  State,"  title  3  of  part  3  to  "Ed- 
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ucatfon,"  and  title  S  of  part  6  to  "PnbUcallon 
of  the  Codes,"  while  part  4  related  to  "The 
Goremment  of  Oounties,  Cities  and  Towns," 
title  3  thereof  being  entitled  as  above  stated. 
The  legal  eftect  of  the  reference  contained 
In  section  1  of  the  Marysrllle  reincorporation 
act  was,  therefore,  to  make  title  3  of  part  4 
of  the  Political  Code  a  part  of  the  charter  of 
the  city  of  Marysvllle.  People  ▼.  Whipple, 
47  CaL  592;  Buck  t.  City  of  Enreka,  109  Cal. 
504,  SOS,  42  Pac.  243,  30  L.  R.  A.  409.  By  the 
provisions  of  section  4408,  Pol.  Code,  contain- 
ed within  that  title,  as  such  section  was  orig- 
inally enacted  and  as  it  existed  at  the  time 
of  the  approval  of  the  Marysvllle  reincorpo- 
ration act,  the  power  to  Impose  and  collect 
license  taxes  for  revenue  for  municipal  pur- 
poses was  clearly  conferred  upon  the  common 
council  of  any  city  or  town  coming  within 
the  provisions  of  such  title.  When  that  title 
was  by  legislative  enactment  made  a  part  of 
the  charter  of  Marysvllle,  such  power  was 
necessarily  conferred  upon  the  common  coun- 
cil thereof.  It  is  unnecessary  here  to  deter- 
mine what  would  have  been  the  effect  of  any 
subsequent  amendment  or  repeal  of  any  pro- 
vision of  this  title  relative  to  the  power  so 
conferred.  Section  4408  has  never  been 
amended  or  repealed,  and  there  has  been  no 
amendment  of  any  section  contained  In  the 
title,  or  any  addition  thereto,  that  In  any  way 
relates  to  the  question  under  discussion. 

It  is  farther  urged  by  petitioner  that  the 
provision  of  the  ordinance  relating  to  restau- 
rants, boarding  houses,  and  places  where 
meals  or  board  Is  furnished  for  pay,  other 
than  hotels  and  private  boarding  houses,  is 
void,  in  that  It  unreasonably  discriminates 
between  such  places  where  the  meals  are 
cooked  and  served  by  a  proprietor  or  mem- 
bers of  his  family,  and  those  where  the  meals 
are  not  so  cooked  and  served ;  the  license  tax 
upon  the  former  class  being  $3  per  month, 
and  the  tax  upon  the  latter  being  $8  per 
month.  The  method  of  classification  here 
adopted  Is  somewhat  unique,  but  we  cannot 
say  that  It  was  beyond  the  power  of  the  coun- 
cil. The  right  to  regulate  the  license  tax  to 
be  paid  by  persons  engaged  in  the  same  occu- 
pation according  to  the  amount  of  business 
done  is  well  recognized;  In  fact,  It  Is  often 
required  by  charter  provision  or  legislative 
enactment  that  the  license  tax  shall  be  pro- 
portionate to  the  amount  of  business.  The 
amount  to  be  paid  by  those  engaged  in  a  cer- 
tain business  may  be  made  to  depend  upon 
the  amount  of  receipts  from  the  business 
(County  of  San  Luis  Obispo  v.  Greenberg,  120 
Cal.  300.  52  Pac.  797),  or  ui)on  the  amount  of 
sales  or  business  transacted  (Ex  parte  Mount, 
06  Cal.  448,  6  Pac.  78),  or  upon  the  amoimt  of 
stock  on  hand  (Saks  v.  Mayer,  120  Ala.  190, 
24  South.  728).  It  has  been  held  that  the 
amount  of  license  tax  to  be  paid  by  those  en- 
gaged in  the  laundry  business  may  be  graded 
according  to  the  number  of  persons  employed 
or  used,  the  court  saying  that  this  is  one  way 
of  gauging  the  amount  of  business  done  by  a 


laundry,  Bx  parte  Xi  Prottl,  68  CaL  6S5,  10 
Pac  113.  It  has  also  been  held  that  a  loTver 
rate  of  license  tax  may  be  fixed  for  the  man 
who  sells  liquor  at  retail  at  a  tavern  or  pal>- 
lic  watering  place  outside  of  a  village,  town, 
or  dty  than  for  the  person  elsewhere  engaged 
In  the  same  business;  the  court  saying  tbat 
"the  difference  between  the  quantum  of  sales 
made  and  the  prospective  profit  to  be  realized 
*  *  *  Is  manifest  to  every  one;  This  dif- 
ference amply  Justifies  the  discrimination 
made  by  the  ordinance."  County  of  Amador 
V.  Kennedy,  70  CaL  4B8,  11  Pat  757.  In  ESx 
parte  Haskell,  112  Cal.  412,  44  Paa  725,  32 
L.  B.  A.  527,  discrimination  t)etweea  those 
Belling  certain  articles  at  a  fixed  place  of 
business  and  those  otherwise  selling  the  saire 
articles  was  sustained;  the  court  holding  that 
the  legislative  body  had  the  right  to  di8crim> 
inate  between  different  methods  of  conduct- 
ing the  same  business. 

License  taxes  on  hotels,  proportioned  to  the 
number  of  rooms  therein,  have  been  upheld 
(St  Louis  V.  Bircher,  7  Mo.  App.  109);  and  In 
Fulgum  V.  Mayor,  etc.,  8  Lea  (Tenn.)  635,  It 
was  held  tbat  the  exemption  of  hotels  having 
less  than  ten  rooms  from  the  license  tax  of 
$40  and  1  per  cent  of  the  actual  rental  or 
estimated  value  thereof,  imposed  on  hotels, 
did  not  render  the  law  objectionable.  The 
rule  underlying  the  decisions  upon  the  matter 
appears  to  be  that  while  the  state,  county,  or 
city  cannot  discriminate,  in  the  Imposition  of 
those  taxes,  between  persons  exercising  the 
same  privilege,  by  Imposing  different  taxes 
upon  persons  similarly  situated,  it  may  class- 
ify and  tax  occupations,  grading  the  priv- 
ilege tax  by  the  amount  of  business  done, 
that  different  methods  Of  accomplishing  this 
may  be  adopted,  and  tbat  any  classificatlou 
reasonably  designed  to  attain  this  object  is 
within  its  power  to  make.  It  Is  dear  that  as 
a  general  rule  a  restaurant  or  boarding  house 
where  the  meals  are  wholly  cooked  and  serv- 
ed by  the  proprietor  and  members  of  his  fam- 
ily must  l>e  a  very  small  affair,  hardly  rising 
to  the  dignity  of  a  "restaurant"  or  "boarding 
house."  Ordinarily,  the  accommodntlona  and 
service  at  such  a  place  must  necessarily  be 
very  limited,  and  the  amount  of  business  done 
must  consequently  be  very  small.  There 
may  be  exceptional  cases,  it  is  true,  where  by 
reason  of  the  magnitude  of  the  proprietor's 
family  a  very  pretentious  and  prosperous 
business  might  be  conducted  without  the  aid 
of  a  single  employe.  We  must,  however. 
Judge  of  the  reasonableness  of  the  ordinance 
in  question  by  what  we  know  of  the  general 
conditions,  and  not  hold  It  void  simply  t>e- 
cause  In  some  exceptional  case  it  may  re- 
sult in  imposing  unequal  burdens.  Absolute 
uniformity  in  the  practical  application  oC 
laws  relating  to  taxation  can  never  be  at- 
tained, and  to  prohibit  the  enforcement  of 
laws  which  fall  to  bring  such  absolute  iinl- 
formity  would  be  to  abolish  all  taxation. 

The  classification  here  adopted  is  probably 
no  more  likely  to  practically  result  in  onfalr 
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dlacrLminatlon  between  those  sUnllBrly  Blt- 
nated  as  to  amount  of  business  than  a  classl- 
ficatlon  according  to  the  numbei'  of  rooms  In 
a  hotel,  or  the  number  of  employes  in  a  laun- 
dry, and  the  ordinary  effect  of  the  enforce- 
ment of  the  provision  as  it  stands  will  be  that 
(hose  doing  the  greater  amount  of  business 
will  pay  the  Ugher  tax  fixed  thereby.  Speak- 
ing of  a  somewhat  similar  objection  to  an  or- 
dinance in  Ex  parte  Haskell,  112  Cal.  412, 416, 
44  Pac.  725,  32  L.  B.  A.  527,  this  court  said: 
"It  is  urged  •  •  *  tliat  the  particular  provi- 
sion in  question  is  unreasonable  and  oppres- 
slre,  and  that  it  is  unequal  and  unlawfully 
discriminating.  *  *  *  A  municipal  ordi- 
nance must  be  very  clearly  obnoxious  to  such 
objections  as  those  made,  or  some  one  of 
them,  before  it  will  be  declared  invalid  by  the 
courts.  Bvery  Intendment  is  to  be  indulged 
in  favor  of  its  validity,  and  all  doubts  resolv- 
ed In  a  way  to  uphold  the  lawmaking  power; 
and  a  contrary  conclusion  will  never  be  reach- 
ed upon  light  consideration.  It  is  the  prov- 
ince and  right  of  the  municipality  to  regulate 
Its  local  affairs,  within  the  law,  of  course; 
and  it  is  the  duty  of  the  courts  to  uphold  such 
r^ulations,  exqept  it  manifestly  appear  that 
the  ordinance  or  by-law  transcends  the  power 
of  the  municipality,  and  contravenes  rights  se- 
cured to  the  citizen  t^  the  Constitution  or 
laws  made  In  pursuance  thereof."  This  dec- 
laration finds  ample  support  In  the  authori- 
ties. In  this  case  we  cannot  say  that  the  pro- 
vl8l<m  In  question  was  not  a  reasonable  exer- 
cise of  the  power  to  fix  the  license  tax  of  res- 
taurant and  boarding  house  keepers  in  pro- 
portion to  the  amount  of  business  done. 

The  writ  heretofore  issued  Is  discharged, 
and  the  petitioner  remanded. 

We  concur:  SHAW,  J.;  McFABLAMD,  3. ; 
HENSHAW,  J.;   VAN  DXKE,  3. 

I  dissent,  upon  the  grounds  stated  in  my 
dissenting  opinion  In  Ex  parte  Braun,  141 
Cal.  204,  74  Pac,  780:    BKATTT.  C.  J. 

I  dissent:    L0RI6AN,  J. 


143  Cal.  (M 

Ez  parte  JAOKSON.    (Cr.  1,143.) 
(Supreme  Court  of  California.    June  14,  1904.) 

XtrKTCIFAL  CORPOBATIOnS  —  LICENSC  TAXB8 — 
STATUTES— VALIDITY  —  OENBBAI,  LAWS  —  BB- 
PEAI^-SPECIAl  PRIVILEGES— IIUTOBHATION  — 
SUFFICIENCT— HABEAS   COBPCB. 

1.  License  taxes.  Imposed  by  a  municipal  cor- 
poration for  revenue,  are  taxes,  within  Const. 
art.  11,  {  12,  and  the  power  to  collect  them 
can  be  vested  in  municipalities  only  by  general 

2.  Act  March  9,  1903  (St.  1003,  p.  93,  c.  86), 
amending  Mnnicipal  Corporation  Act,  {  862, 
relating  to  the  powers  of  the  boards  of  trustees 
of  cities  of  the  sixth  class,  so  as  to  confer  on 
such  cities  the  power  to  license  for  purposes 
of  revenue  as  well  as  regulation,  and  operating 
nntformly  on  all  cities  of  that  class,  was  a 
yeneral  law,  within  Const  art.  11,  i  6,  author- 
izing tlM  Legislature  by  general  laws  t»  pro- 


vide for  the  incorporation  and  classification,  in 
proportion  to  the  population,  of  cities  and 
towns,  which  laws  may  be  amended,  altered,  or 

3.  Act'  March  9,  1903  (St.  1903,  p.  93,  c.  86),  ' 
being  a  general  law  expressing  the  determina- 
tion of  the  Legislature  as  to  the  needs  of  mu- 
nicipalities of  the  sixth  class  regarding  revenue 
taxes,  supersedes  Pol.  Code,  g  3366,  restricUng 
the  licensing  power  of  boards  of  suj>ervisors  and 
city  councils  to  matters  of  regulation  alone  as 
to  municipal  corporations  of  the  sixth  class. 

4.  An  ordinance  of  a  municipal  corporation 
of  the  sixtli  class,  imposing,  under  Act  March 
9,  1903  (St.  1903,  p.  93,  c.  86),  a  revenue  tax 
on  livery  stable  keepers,  is  not  repugnant  to 
Const  art.  1,  i  21,  providing  that  no  citizen 
or  class  of  citizens  shall  lie  granted  special 
privileges,  because  others  engaged  in  a  similar 
business  in  some  other  cities  cannot  be  subject- 
ed to  a  similar  burden. 

6.  Where  a  municipal  ordinance  imposes  a 
license  tax  on  every  liveir  or  feed  stable,  a 
complaint  charging  accused  with  conducting  a 
livery  or  feed  stable  without  license  does  not 
entirely  fail  to  state  a  public  offense. 

6.  Where  an  accused  is  convicted  of  keeping 
a  livery  stable  without  license,  under  a  com- 
plaint charging  him  with  conducting  a  livery 
or  feed  stable  without  license,  the  defect  in  the 
complaint  because  of  the  disjunctive,  is '  not 
available  on  habeas  corpus. 

Beatty,  O.  J.,  and  Lorigan,  J.,  dissenting. 

In  Bank.  Application  by  F.  A.  Jackson 
agnlnflt  Fred  M.  Foster,  as  marshal  of  the 
city  of  Whlttier,  for  writ  of  habeas  corpus. 
Writ  discharged. 

M.  T.  Owe»)s  (Henry  M.  Willis,  amicus 
curls),  for  petitioner.  George  H.  Woodruff, 
City  Atty.,  and  F.  A.  Leonard  (Ralph  B. 
Swing,  amicus  curlee),  for  respondent 

ANGELLOTTI,  3.  The  petitioner  seeks 
by  this  proceeding  to  obtain  his  discharge 
from  the  custody  of  the  marshal  of  the  ci^ 
of  Whlttier,  In  Ixis  Angeles  county,  by  whom 
he  Is  held  under  a  Judgment  of  the  recorder's 
court  of  said  city,  pronounced  upon  his  con- 
viction of  the  offense  of  engaging  In  the  busi- 
ness of  conducting  or  carrying  on  "a  livery 
or  feed  stable"  In  said  city  without  first 
having  procured  a  license  so  to  do,  as  re- 
quired by  the  provisions  of  an  ordinance 
adopted  by  the  board  of  trustees  thereof  on 
April  6.  1903.  An  examination  of  the  ordi- 
nance demonstrates  that  it  Is  almost  entirely 
a  revenue  measure,  and  that  certainly,  so  far 
as  the  provisions  applicable  to  the  business 
carried  on  by  petitioner  are  concerned,  it 
fails  to  suggest  any  exei-cise  of  police  power, 
and  that  its  sole  object  In  that  regard  was 
to  impose  a  license  tax  for  revenue  only. 

The  ultimate  question  In  this  proceeding 
is  as  to  the  power  of  said  city  to  impose  li- 
cense taxes  for  revenue  purposes.  The  city 
of  Whlttier  is  a  municipal  corporation  of  the 
sixth  class,  organized  and  existing  under  the 
provisions  of  the  act  of  the  Legislature  en- 
titled "An  act  to  provide  for  the  organiza> 
tlon,  incorporation,  and  government  of  mu- 
nicipal corporations,"  approved  March  13, 
1883  (St.  1883,  p.  93,  c.  49),  commonly  known 
as  the  "Municipal  Corporation  Act"  and  the 
amendments  thereto.    That  act;  after  provld- 
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Ing  for  the  organization  and  Incorporation  of 
municipal  corporations  thereunder,  provides 
a  form  of  government  and  charter  for  each 
of  the  six  classes  of  munlcliuil  corporations 
into  which  the  municipal  corporations  of  the 
«tate  are  classified.  In  proportion  to  popula- 
tion, by  the  act  of  the  Legislature  entitled 
"An  act  to  provide  for  the  claaslflcatlon  of 
municipal  corporations,"  approved  March  2, 
1883  (St  1883,  p.  24,  c.  17),  and  the  amend- 
ments thereto  (St  1901,  p.  84,  c.  80).  By  the 
municipal  corporation  act,  as  originally 
udopted,  power  to  impose  license  taxes  for 
revenue  was  conferred  upon  the  municipal 
corporations  of  each  of  the  six  classes.  The 
provisions  conferring  such  power  were^  how- 
ever, superseded  by  section  3366  of  the  Polit- 
ical Code,  enacted  March  23, 1901.  St  1901, 
V  685,  c.  209;  Sonora  v.  Curtin,  137  Cal.  583, 
70  Pac.  674;  Santa  Monica  v.  Guldinger,  137 
Cat  658,  70  Pac.  732.  On  March  9,  1903, 
section  862  of  the  municipal  corporation  act, 
relating  to  the  powers  of  the  boards  of  trus- 
tees of  cities  of  the  sixth  class,  was  amend- 
ed by  the  Legislature,  so  as  to  confer  upon 
such  cities  the  power  to  license  for  purposes 
of  revenue,  as  well  as  regulation  (St  1903,  p. 
93,  c.  86);  and,  if  such  amendment  was  a 
valid  exercise  of  the  legislative  power,  it  su- 
perseded section  3366  of  the  Political  Code, 
80  far  as  the  application  of  such  section  to 
cities  of  the  sixth  class  is  concerned. 

From  the  foregoing  It  will  be  perceived 
that  the  real  question  In  this  proceeding  is  as 
to  whether  the  Legislature  of  the  state,  hav- 
ing classified  the  municipal  corporations  In 
the  state  in  proportion  to  population,  could, 
under  the  provisions  of  the  Constitution,  by 
amendment  of  the  municipal  corporation  act, 
vest  In  the  corporate  authorities  of  the  mu- 
nicipalities of  the  class  composed  of  the  cities 
and  towns  having  the  smallest  population 
the  power  to  impose  and  collect  license  taxes 
for  municipal  revenue  purposes,  while  with- 
holding such  power  from  the  municipalities 
of  some  or  all  of  the  other  classes.  Such  li- 
cense taxes  for  revenue  are  "taxes,"  within 
the  meaning  of  section  12,  art  11,  of  the 
Constitution  (People  v.  Martin,  60  Cal.  153), 
and  the  power  to  collect  them  can,  therefore, 
be  vested  in  municipalities  only  by  general 
laws.  The  Constitution  contains  other  provi- 
sions prohibiting  special  legislation  In  re-' 
-gard  to  many  matters,  and  doubtless  some 
■of  them  cover  the  subject-matter  of  the  leg- 
islation In  question,  and  would  render  it  in- 
valid, if  it  be  a  special  law  in  the  sense  con- 
templated In  the  Constitution.  The  fact,  how- 
ever, that  the  act  of  the  Legislature  Is  ap- 
plicable to  only  one  of  the  six  classes  of 
municipal  corporations  provided  for  by  the 
municipal  corporation  act  does  not  necessari- 
ly make  it  a  special  law. 

The  classification  act  of  March  2,  1883, 
and  the  municipal  corporation  act  of  March 
re,  1883,  were  adopted  by  the  Legislature 
under  the  provisions  of  section  6,  art.  11,  of 
the  Constitution.    Prior  to  the  adoption  of 


the  Constitution  of  1879,  municipal  corpora- 
tions had  been  created  solely  by,  and  existed 
under,  special  acts  of  the  Legislature,  which 
could  be  at  any  time  amended  or  r^E>eaIed 
by  that  body.  It  was  designed  by  the  fram- 
ers  of  the  Constitution  to  do  away  with  the 
practice  of  creating  such  corporations  by 
Kpecial  laws,  and  to  prevent  the  Legislature 
"from  singling  out  a  particular  town  or  city 
and  passing  legislation  affecting  it  and  no 
other."  Therefore  it  was  provided  by  section 
6,  art  11,  of  the  Constitution  as  follows, 
viz.:  "Corporations  for  municipal  purposes 
shall  not  be  created  by  special  laws;  but  the 
Legislature,  by  general  laws,  shall  provide 
for  the  Incorporation,  organization,  and  class- 
ification, in  proportion  to  population,  of  cities 
and  towns,  which  laws  may  be  altered. 
amended  or  repealed.  Cities  and  towns  here- 
tofore organized  or  IncoriMrated  may  become 
organized  under  such  general  laws  when- 
ever a  majority  of  the  electors  voting  at  a 
general  election  shall  so  determine,  and  shall 
organize  in  confomUty  therewith;  and  cities 
or  towns  heretofore  or  hereafter  organized, 
and  all  charters  thereof  framed  or  adopted 
by  authority  of  this  Constitution,  eaoept  in 
municipal  affair*,  shall  be  subject  to  and 
controlled  by  general  laws."  The  Italicized 
words  were  added  by  way  of  amendment  in 
the  year  1896.  By  this  section  a  scheme  was 
provided  by  which,  in  lieu  of  the  old  system 
of  creation  of  municipalities  by  special  acts 
of  the  Legislature,  municipalities  might  t>« 
organized  and  exist  under  general  laws  to  be 
adopted  by  the  Legislature  for  that  purpose, 
and  any  municipality  already  organized  and 
existing  under  special  act  might,  if  its  elect- 
ors so  desired,  reorganize  under  such  gen- 
eral laws. 

It  being  recognized  that  cities  containing 
different  populations  would,  by  reason  there- 
of, rKiulre  different  powers  and  different 
legislation  as  to  their  municipal  affairs,  the 
section  provided  not  only  for  general  laws 
as  to  Incorporation  and  organization,  but  also 
authorized  a  classification  In  proportion  to 
population  of  such  cities  and  towns;  the 
l)laln  object  thereof  being  that  the  Legisla- 
ture might  thus  be  enabled  to  supply  the 
general  laws  required  by  the  varying  needs 
of  the  municipalities  so  classified.  As  was 
said  In  Bauer  v.  WUliams,  118  Cal.  401.  60 
Pac.  691,  the  imwer  to  so  classify,  thus  con- 
ferred, would  be  meaningless,  unless  the 
classifications  made  were  to  be  so  employ- 
ed. See,  also,  Pasadena  v.  Stimson,  91  OaL 
238,  249,  27  Pac.  604.  The  purpose  of  the 
section,  therefore,  was  to  require  the  Leg- 
islature to  provide,  not  only  a  general  meUi- 
od  of  Incorporation,  but  also  the  laws  for 
the  government  of  the  municipalities  so  in- 
corporated, and  such  other  municipalities  as 
might  choose  to  organize  thereunder,  and  to 
permit  such  differences  in  those  laws  appli- 
cable to  such  cities  as  the  Legislature  might 
deem  necessary  on  account  of  varying  needs 
caused  by  difference  in  population;  In  otb-| 
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words,  to  authorize  the  Legtslatore  to  first 
make  siicb  claBBlfication,  In  proportion  to 
population,  of  the  municipalities  that  might 
thereafter  organize  under  the  general  laws 
to  be  provided,  as  it  should  consider  neces- 
Eaiy  to  enable  it  to  supply  appropriate  laws 
for  the  government  thereof,  and,  having 
made  such  classification,  to  provide  for  each 
class  such  a  municipal  ctiarter  as  was  con- 
sidered by  it  to  be  necessary  for  cities  of 
the  population  embraced  within  ttiat  class. 
That  the  laws  to  be  provided  for  the  gov- 
ernment of  the  cities  of  the  various  class- 
es might  differ  materially  was  thus  express- 
ly recognized,  and  it  was  to  authorize  such 
differences  that  the  provision  as  to  classi- 
fication was  inserted.  It  was  left  entirely 
to  the  Legislature  to  determine  what  dif- 
ferences in  the  laws  relative  to  the  mu> 
nioipal  affairs  of  the  corporations  to  be  or- 
ganized under  the  general  laws  of  the  state 
were  made  necessary  by  differences  In  pop- 
ulation. 

The  Legislature  has  followed  the  method 
designed  by  the  constitutional  provision. 
The  classification  act  was  followed  by  the 
municipal  corporation  act.  Under  the  pro- 
visions of  the  latter  act,  each  class  is  given  a 
separate  and  independent  code  of  laws  for 
the  government  of  the  municipalities  that 
may  come  within  it  provisions.  The  forms 
of  government  provided  by  such  act  for  the 
various  classes,  and  the  powers  conferred 
thereby  upon  such  classes,  are  materially  dif- 
ferent In  many  respects.  The  portion  thereof 
entitled  "Municipal  Corporations  of  the  Sixth 
Class,"  is  also  entiUed  "A  Charter  for  Cities 
and  Towns  Having  a  Population  of  Mot  Ex- 
ceeding 3,000,"  and.  In  fact;  is  a  charter 
for  any  municipality  incorporated  thereun- 
der, in  the  same  sense  that  a  special  act  in- 
corporating a  dty,  adopted  prior  to  our  pres- 
ent Constitution,  or  a  freeholders'  cliarter, 
adopted  under  section  8,  art.  11,  of  the  Con- 
stitution, is  a  cliarter;  the  only  practical  dif- 
ference being  that  it  is  subject  to  the  con- 
trol of  the  Legislature,  under  the  express  pro- 
visions of  section  6,  art.  11,  of  the  Constitu- 
tion. It  was  enacted  by  the  Legislature  as  a 
charter  for  such  cities  and  towns,  under  the 
authority  given  by  the  last-named  section, 
and  so  long  as  the  matters  regulated  thereby 
are  within  the  proper  scope  of  a  municipal 
charter  it  cannot  be  held  that  the  Legisla- 
ture has  exceeded  the  authority  so  given, 
notwithstanding  the  fact  that  such  regula- 
tions differ  materially  from  those  provided 
for  other  classes  of  cities  and  towns.  As  to 
such  matters— 1.  e.,  matters  coming  within 
the  proper  scope  of  a  municipal  charter,  or,  in 
other  words,  municipal  affairs— there  is  a 
distinction  recognized  by  the  Constitution  be- 
tween the  various  classes  of  municipal  cor- 
porations, which  Justifies  the  varying  legis- 
lation. So  long  as  the  legislation  as  to  such 
matters  contained  in  such  a  charter  operates 
alike  upon  all  municipal  corporations  coming 
within  the  class  for  which  the  charter  exists. 


4t  la,  under  our  constHntlonal  provisions,  a 
"general  law,"  fully  authorized  by  section  6,. 
art.  11,  of  the  Constitution. 

The  cases  relied  on  by  petitioner  are  not 
in  conflict  with  these  views.  The  principal 
case  is  that  of  City  of  Pasadena  y.  Stimson, 
91  Cal.  238,  27  Fac.  604,  where  the  question 
was  as  to  the  validity  of  provisions  In  the 
mnnicipal  corporation  act,  applicable  to  only 
two  classes  thereof,  requiring,  as  a  condition 
precedent  to  the  exercise  of  the  right  to 
maintain  an  action  of  eminent  domain  by 
cities  belong^g  to  these  classes,  an  unavail- 
ing effort  on  the  part  of  the  city  to  agree  with 
the  owner  as  to  the  price  to  be  paid  for  the 
property.  It  was  held  that  this  was  an  at- 
tempt to  make  a  "forbidden  discrimination 
against  two  classes  of  municipal  corporations, 
by  imposing  upon  them  alone  a  burdensome' 
condition  to  the  exercise  of  a  right  common 
to  all  public  and  private  corporations  and  to- 
all  natural  persons  sul  Juris  in  the  state."' 
It  was  said  In  the  opinion  in  that  case  that 
the  mode  of  exercising  the  power  of  eminent 
domain,  conferred  by  the  laws  of  the  state- 
for  any  of  the  uses  defined  in  section  1238, 
Code  of  Civil  Procedure,  upon  all  public  and: 
private  corporations  and  natural  persons, 
was  no  part  of  municipal  organization,  but 
was  the  subject  of  general  laws  applicable- 
to  every  person  alike,  and  timt  the  Legisla- 
ture has  no  power  to  make  arbitrary  distinc- 
tions in  this  respect  between  different  classes^ 
of  persons.  The  distinction  between  the  pro- 
Tisions  there  invoked  and  provisions  relating 
to  a  matter  which  is  purely  a  municipal  affair 
is  manifest. 

In  City  of  Tulare  t.  Hevren,  126  Cal.  226, 
58  Pac.  530,  the  controversy  was  a^  to  the 
validity  of  a  provision  of  the  municipal  cor- 
.poration  act  applicable  only  to  cities  of  the 
fifth  class,  whereby  it  was  provided  "that  It 
shall  not  be  necessary  In  any  action,  civil  or 
criminal,  to  plead  or  prove  the  *  ••  ex- 
istence or  validity  of  any  ordinance  thereof, 
and  courts  shall  take  Judicial  notice  thereof 
without  proof."  Such  a  provision  could  not 
be  said  to  come  within  the  proper  scope  of  ft 
municipal  charter,  but  was  an  attempt  to  pro- 
vide a  special  rule  as  to  pleadings  and  evt'- 
dence  in  courts  of  Justice,  and  was  clearly 
violative  of  at  least  two  provisions  of  our- 
Constitution. 

The  ease  of  Rauer  t.  Williams,  118  Cal. 
401,  50  Paa  691,  involved  the  question  as  tO' 
the  validity  of  an  act  providing  and  regulat- 
ing the  manner  of  receiving  and  paying  fees, 
etc.,  for  offlcial  services  in  all  cities  and  cities 
and  counties  having  a  population  of  over 
100,000  inhabitants,  whether  or  not  such  cities 
had  become  organized  under  the  general  mu- 
nicipal corporation  act  as  cities  of  the  first 
class,  to  which  class  they  would  belong  under 
the  provisions  of  the  classification  act  Thus 
It  was  sought  by  the  act  to  create  a  class  of 
municipalities,  for  the  purpose  of  providing  a 
special  and  peculiar  method  therein  for  the 
collection  of  fees  for  otUcial  services  per- 
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formed  by  county  and  other  offlcers;  the  only 
distinction  between  those  embraced  In  such 
class  and  other  municipalities  being  one  of 
population.  Conceding  the  right  of  the  Legis- 
lature, independently  of  the  authority  con- 
ferred to  enact  charters  for  the  various  class- 
es of  municipalities  Incorporated  under  gen- 
eral laws,  to  adopt  an  act  applicable  only  to 
a  class  of  municipalities  created  by  the  act 
Itself,  and  Including  both  those  Incorporated 
under  general  laws  and  those  not  so  Incor- 
porated, It  was  held  that,  where  a  class  was 
specially  created  for  the  purpose  of  applying 
certain  legislation  thereto,  there  must  be 
some  apparent  natural,  Intrinsic,  or  constitu- 
tional distinction,  warranting  the  distinction 
made.  The  court  was  not  there  dealing  with 
legislation  adopted  under  the  power  conferred 
to  frame  municipal  charters  for  the  various 
classes  of  municipalities  organized  under  the 
general  laws. 

The  case  of  Darcy  v.  Mayor,  104  Cal.  642, 
88  Pac.  500,  presented  practically  a  similar 
question  to  that  presented  In  Rauer  v.  Wil- 
liams, supra;  the  act  there  Involved  being  one 
relative  to  the  salaries  of  police  officers  In  all 
cities  in  the  state  having  a  pophlation  of  not 
less  than  10,000  and  not  more  than  25,000. 
This  was  a  new  class,  not  provided  for  by  the 
classlficatloa  act,  but  created  solely  for  the 
purposes  of  the  act  Involved,  and  the  act  was 
made  applicable  to  all  cities  of  the  designat- 
ed population,  regardless  of  whether  or  not 
they  were  organized  under  the  municipal  cor- 
poration act 

It  Is  unnecessary  to  specially  notice  any  of 
the  other  cases  cited  upon  this  point,  but  It 
may  be  said  that,  wherever  a  statute  limited 
in  Its  operation  to  a  class  of  cities  less  than 
all  has  been  held  to  be  violative  of  the  con- 
stitutional provisions  against  special  legisla- 
tion. It  has  been  so  held  either  on  the  ground 
that  the  rule  prescribed  did  not  relate  to  mu- 
nicipal affairs,  or  that  the  class  to  which  the 
statute  was  Intended  to  apply  was  arbitrarily 
selected,  without  regard  to  any  natural  or 
other  classification  contemplated  by  the  Con- 
stitution. The  right  of  the  Legislature  to 
enact  different  regulations  as  to  municipal 
affairs  for  the  various  classes  of  municipali- 
ties organized  under  the  municipal  corpora- 
tion act  has  never  been  denied. 

It  Is  now  the  settled  law  of  this  state  that 
a  provision  in  a  charter  authorizing  a  mu- 
nicipality to  impose  and  collect  a  license  tax 
for  purposes  of  municipal  revenue  Is  a  "mu- 
nicipal affair,"  and  within  the  proper  scope 
of  a  municipal  charter.  Ex  parte  Braun,  141 
Cal.  204,  74  Pac.  780;  Ex  parte  Lemon  (Cal.) 
77  Pac.  455;  Ex  parte  Helm  (Cal.)  77  Pac. 
453.  This  being  so.  It  would  appear  to  nec- 
essarily follow  that  the  Legislature  bad  the 
power  to  Insert  such  provisions  In  regard 
thereto  as  It  deemed  necessary.  In  all  or  any 
of  the  charters  contained  In  the  municipal 
corporation  act,  and  to  "alter,  amend,  Or  re- 
peal" the  provisions  as  to  all  or  any  of  the 
classes  at  wilL    It  Is  for  the  Legislature 


alone  to  determine  what  is  needful  for  tlie 
respective  classes  In  this  regard,  and  with  ttg 
determination  the  courts  cannot  Interfere. 
The  act  of  March  9,  1803,  amending  section 
862  of  the  municipal  corporation  act  (St 
1903,  jf.  S6,  c  86),  ezpresBlng  the  determina- 
tion of  the  Legislature  as  to  the  needs  of  mu- 
nicipalities of  the  sixth  class  in  this  regard, 
and  operating  uniformly  upon  all  dties  of 
that  class.  Is  under  the  constitutional  provi- 
slons  already  noticed  a  general  law.  The 
conclusion  that  such  act  Is  a  greneral  lav, 
within  the  meaning  of  our  constitutional  pro- 
visions, practically  disposes  of  all  questions 
raised  as  to  Its  constitutionality. 

The  fact  that  It  Is  at  variance  with  section 
3360  of  the  Political  Code,  enacted  March  23, 
1901,  restricting  the  licensing  power  of  boards 
of  supervisors  and  city  councils  to  matters 
of  regulation  alone,  Is  Immaterial.  That  sec- 
tion was.  It  is  true,  a  general  law,  and  the 
Legislature  having  the  absolute  right  to  al- 
ter, amend,  or  repeal  any  provision  contain- 
ed In  the  municipal  corporation  act,  the  en- 
actment of  such  section  was  a  repeal  by  Im- 
plication of  the  original  provision  in  said  act 
allowing  municipal  corporations  of  the  sixth 
class  to  license  for  revenue.  City  of  Sonora 
V.  Curtln,  137  Cal.  583,  588,  70  Pac.  674.  But 
by  the  express  provisions  of  the  Constitution 
the  Legislature  had  the  same  right  thereafter, 
that  It  had  before,  to  still  further  alter, 
amend,  or  repeal  the  provisions  of  the  mu- 
nicipal corporation  act  as  to  any  municipal 
affair,  and  any  statute  enacted  In  pursuance 
of  this  power  as  to  any  provision,  applicable 
to  one  or  more  classes.  Is  a  general  law, 
which  necessarily  repeals  by  Implication  all 
prior  acts  of  the  Legislature  as  to  the  same 
subject-matter,  so  far  as  the  provisions  there- 
of are  Inconsistent  with  the  later  act  The 
power  of  the  Legislature  to  make  peculiar 
provision  as  to  any  municipal  affair  for  any 
class  of  cities  and  towns  existing  under  the 
municipal  corporation  act  always  exists,  re- 
gardless of  any  prior  action  on  its  part  Sec- 
tion 3366  of  the  Political  Code,  although  ap- 
plicable by  Its  terms  to  all  municipalities  in 
the  state,  was  no  more  a  general  law  within 
the  meaning  of  our  constitutional  provisions 
than  is  the  act  of  March  9,  1908,  amending 
section  862  of  the  municipal  corporation  act 
There  are  no  degrees  of  generality.  A  law 
is  general,  or  it  is  special.  By  virtue  of  the 
provisions  of  section  6  of  article  11  of  the 
Constitution,  the  amendment  of  1903  fulfills 
all  the  requirements  as  to  generality,  and,  be- 
ing the  latest  enactment  supersedes  the  pro- 
visions of  section  3366,  so  far  as  municipal 
corporations  of  the  sixth  class  are  concerned. 

We  are  imable  to  perceive  the  applicabil- 
ity to  this  case  of  section  21,  art  1,  of  the 
Constitution,  wtiich  provides  that  no  citizen 
or  class  of  citizens  shall  be  granted  privi- 
leges or  immunities  which,  upon  the  same 
terms,  shall  not  be  granted  to  all  citizens.  It 
is  not  questioned  that  the  license  ordinance 
enacted  by  the  city  authorities  applies  equal- 
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ly  and  antforaaly  to  aH  p«raonft  engaged  In 
tbe  busiuesB  of  carrying  on  in  tbe  city  of 
Wliittler  a  livery  or  feed  stable.  There  la 
no  privilege  or  Immunity  granted  to  one  en- 
gaged in  audi  uuslnesa  tliereln  tbat  Is  not 
pogaesaed  by  all  similarly  situated.  Tbe 
complaint  appears  to  be  that  others  engaged 
in  a  similar  business  In  some  other  cities 
cannot  be  subjected  to  a  similar  burden. 
Whether  this  is  so  or  not  we  do  not  know. 
It  depends  upon  tbe  provisions  of  the  laws  re- 
lating to  the  municipal  affairs  of  such  other 
cities.  But  It  is  entirely  immaterial.  It  is 
enough  to  satisfy  the  provisions  of  section  21 
of  article  1  of  the  Constitution  that  any  clti- 
xen  of  the  state  or  United  States  may  engage 
in  the  specified  business  in  the  city  of  Whit- 
tier  upon  tbe  same  terms  as  any  other  citizen 
may  engage  in  such  business  therein. 

It  is  suggested  that  the  complaint  against 
petitioner  was  ilefectlve,  in  that  it  charged 
blm  with  having  conducted  and  carried  on  a 
"Hrery  or  feed  stable";  tbe  ordinapce  provid- 
ing a  license  tax  for  "every  livery  or  feed 
■table."  While  the  complaint  was  uncertain 
by  reason  of  tbe  ose  of  the  disJunctlTe  "or," 
it  Old  not  entirely  fall  to  state  a  public  of- 
fense, and  tbe  defect  la  not  available  on  ha- 
beas corpus. 

From  what  has  been  said,  it  follows  that 
tbe  writ  mast  be  discharged,  and  the  petition- 
er remanded;  and  It  to  so  ordered. 

We  concur:  SHAW,  J.;  McFABLAND,  J.; 
H£IN8HAW,  X:  VAN  DXKE,  J. 

I  dissent,  upon  tlie  grounds  stated  In  my 
dissenting  opinion  in  Ex  parte  Braun,  141 
Cal.  204,  74  Pac  780;    BKATTY,  C.  J. 

IdlsMBt:    liOBIGAN,  J. 


IttCal.  M 

la  n  McKENNA'S  BSTATB.    (S.  F.  8,710.) 

(Snioeme  Court  of  California.    June  16,  1904.) 

WnXS— CONTB8T  AITEB  PBOBATK— EVIDXKOK— 
MSmAI.  CAFAOITT— OFIHIOHB— inSTBUCTiOirS 
— FINOISOB— SKPAl^TION  OV  JUBT— BUBDKK 
OF   PROOF. 

1.  In  a  will  contest,  tbe  verdict  on  conflicting 
evidence  is  conclusive  on  the  issues  of  the  men- 
tal aonndness  of  tbe  testatrix  and  of  ondne  in- 
fluence in  tbe  execution  of  the  will. 

2.  Under  Code  Civ.  Proc.  i  1870,  subd.  10, 
permitting  the  opinion  of  an  intimate  acquaint- 
ance respecting  the  mental  sanity  of  a  person, 
the  reason  being  given,  to  be  introduced  in  evi- 
dence, persons  who  had  known  testatrix  for  up- 
wards of  20  years,  who  were  on  terms  of  social 
intimacy  with  her,  and  who  had  conversed  with 
her  iminediately  before  and  after  the  execution 
of  the  will,  were  competent  to  testify  as  to  her 
mental  condition. 

3.  The  determination  as  to  who  are  intimate 
acquaintances  of  a  testatrix  is  within  the  trial 
conrf  s  discretion,  and  tbe  exercise  of  its  dis- 
cretion will  not  be  interfered  with,  unless  it 
baa  been  clearly  abused. 

4.  Where  certain  witnesses  were  acquainted 
with  a  testatrix,  had  been  associated  with  her, 
and  conversed  with  her  t>efore  and  after  the 
•xecution  of  her  will,  the  court  did  not  abuse 
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its  discretion  in  permitting  them  to  express  an 
opinion  as  to  her  mental  soundness,  under  Code 
Civ.  Proc  S  10,  sul>d.  1870,  permitting  intimate 
acquaintances  to  give  their  opinion  respecting 
the  mental  sanity  of  a  person. 

5.  In  a  will  contest,  the  declaration  of  the 
husband  of  a  devisee,  with  whom  testatrix  re- 
sided when  the  will  was  executed,  that  he  knew 
the  testatrix  had  made  a  will,  and  that  he  knew 
its  contents,  was  inadmissible,  as  he  had  no 
interest,  and  his  declaration  could  not  bind 
those  who  had  snch  interest. 

6.  In  a  will  contest,  witnesses  may  testify,  as 
bearing  on  an  issue  of  mental  capacity,  to  gen- 
eral conversations  had  with  the  testatrix,  em- 
braced within  a  reasonable  time  liefore  and 
after  the  making  of  the  will,  where  they  are 
limited  exclusively  to  showing  the  condition  of 
testatrix's  mind. 

7.  Answers  of  witnesses  on  cross-examination, 
not  responsive  to  tbe  questions,  are  properly 
stricken  oat. 

8.  A  requested  instruction,  which  was  merely 
cumulative  of. instructions  previously  given,  was 
properly  refused. 

9.  Where,  in  a  will  contest,  evidence  was  ad- 
mitted as  to  insane  delusions  of  the  testatrix,  it 
was  proper  to  ^rticularly  instruct  the  Jury  on 
the  subject  of  insane  delusions. 

10.  A  temporary  separation  of  a  juror  after 
they  had  retired  is  not  cause  for  a  new  trial, 
where  tbe  affidavits  raise  no  suspicion  of  any 
misconduct,  and  no  showing  is  made  that  any 
substantial  rights  of  the  parties  were  affected. 

11.  Where,  in  a  contest  of  a  will  after  pro- 
bate, tiie  contestants  failed  to  introduce  any 
evidence  on  the  issue  of  nonexecution,  limiting 
their  evidence  to  the  issues  of  mental  inea- 
pacity  and  undue  influence,  and  the  cause  was 
remanded  because  the  court  failed  to  find  on 
all  the  issues,  the  court  tvas  not  required  to 
continue  tbe  proceeding  to  afford  an  <H>por- 
tunity  to  present  testimony  on  the  issue  of,  non- 
execution. 

12.  In  a  contest  of  a  will  after  probate,  the 
contestants,  by  failure  to  introduce  evidence 
before  the  jurv  on  some  ground  of  contest,  can- 
not require  the  court  to  take  evidence  on  It, 
and  deprive  the  proponent  of  the  right  to  have 
the  verdict  of  the  jury  on  it. 

13.  In  a  contest  of  a  will  after  probate,  the 
contestants  have  the  burden  of  proof  to  show 
nonexecution,  and,  where  they  fail  to  introduce 
evidence  on  such  issue,  the  court  may  find  in 
favor  of  the  due  exeeutian,  on  the  pfesomption 
to  that  etEect. 

Department  2.  Appeal  from  Bn^erior 
Court,  City  and  County  of  Ban  Francisco; 
James  M.  Troutt,  Judge. 

Proceedings  In  the  matter  of  the  contest  of 
the  will  of  Mary  McKenna,  deceased.  From 
a  Judgment  for  the  proponents,  and  from  an 
order  denying  their  motion  for  a  new  trial, 
tbe  contestants  appeal.    Affirmed. 

Wm.  J.  Herrln,  for  appellants.  Gavin  Mc- 
Nab,  Frank  J.  Sullivan,  £.  H.  Bixford,  and 
B.  Myron  Wolf,  for  respondents. 

LORIGAN,  J.  This  Is  a  will  contest  The 
decedent  was  unmarried,  bad  resided  In  Sau 
Francisco  a  great  many  years,  and  by  ber 
will,  executed  October  24,  1898,  disposed  of 
ber  estate  In  favor,  mainly,  of  friends  resid- 
ing in  that  city.  Tbe  will  was  duly  admit- 
ted to  probate,  and  within  the  time  allowed 
by  law  this  contest  was  Inaugurated  by 
cousins  of  tbe  deceased,  residing  In  Ireland, 
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and  was  based  npon  alleged  nnsotmdness  of 
miud  of  the  testatrix  when  the  will  was 
made,  and  undue  Influence  exerted  over  her 
by  divers  persons  (whose  names  are  not  men- 
tioned In  the  complaint),  under  which  the 
making  of  the  will  was  procured.  The  evi- 
dence In  the  case  was  addressed  to  these  two 
issues,  and,  the  Jury  having  found  In  favor  of 
proponent  on  both,  the  contestants  appeal, 
both  from  the  Judgment  and  from  the  order 
denying  their  motion  for  a  new  triaL 

1.  It  is  Insisted  that  the  evidence  was  in- 
sufficient to  justify  the  verdict  of  the  Jury 
upon  either  issue ;  but,  as  might  well  be  sup- 
posed, there  was  a  conflict  In  the  evidence 
upon  these  points,  mainly  upon  the  matter  of 
the  soundness  of  the  mind  of  testatrix  when 
the  will  was  executed,  as  that  seems  to  have 
been  the  main  issue.  As  to  the  claim  of  un- 
due influence,  we  doubt  very  much  that  any 
case  was  made  by  the  contestants.  There 
was  nothing  offered  in  their  behalf  which 
bore  directly  on  the  point;  and  any  implica- 
tion which  might  arise  from  such  evidence  as 
was  offered  was  met  by  positive  evidence 
upon  the  part  of  proponent  of  its  nonexist- 
ence. Assuming,  however,  that  there  was 
some  evidence  for  contestants  upon  this  is- 
sue, it,  like  that  upon  the  mental  soundness 
of  testatrix,  raised  a  conflict,  and  under  the 
familiar  rule  this  court  cannot  disturb  the 
verdict  From  this  conflict  the  Jury  resolved 
the  matter  In  favor  of  proponent,  and  under 
such  circumstances  their  verdict  is  determin- 
ative and  conclusive  upon  the  subject 

2.  A  number  of  errors  are  alleged  to  have 
been  committed  by  the  court  in  admitting  and 
rejecting  testimony.  It  is  insisted,  first  that 
it  was  error  to  permit  a  number  of  witnesses, 
called  for  the  proponent  to  testify,  over  the 
objection  of  contestants,  as  to  the  mental  con- 
dition of  deceased;  it  being  claimed  that 
they  were  Tiot  Intimate  acquaintances,  within 
the  requirements  of  section  1870,  subd.  10,  of 
the  Code  of  Civil  Procedure,  which  permits 
"the  opinion  of  an  intimate  acquaintance  re- 
specting the  mental  sanity  of  a  person,  the 
reason  for  the  opinion  being  given,"  to  be 
given  In  evidence.  With  the  exception  of 
probably  three  of  them,  all  these  witnesses 
were  old  friends  of  the  testatrix.  The  most 
of  them  had  known  her  for  upwards  of  20 
years,  some  for  a  longer  period.  They  were 
on  terms  of  social  Intimacy  with  her,  and  had 
seen  and  conversed  with  her  immediately  be- 
fore and  after  the  execution  of  the  will. 
Tt°v  were  "Intimate  acquaintances,"  under 
any  definition  of  that  term,  as  employed  in 
the  section.  As  to  the  three  others,  their  ac- 
quaintance was  more  limited  in  point  of  time; 
but  they  were  acquainted  with  her,  had  met 
her  on  several  occasions,  and  had  had  similar 
conversations  with  her  about  the  same  time. 
One — John  Kelly — had  known  her  11  years, 
and  Insured  her  property  for  a  long  time,  and 
c<»iferred  with  her  at  intervals  about  it,  up  to 
the  time  of  her  death  in  1899.  He  had  talked 
to  her  three  or  four  times  during  the  last  five 


years  of  her  Vte.  Another — J.  W.  Lnnd — 
had,  during  the  period  it  was  claimed  she  was 
insane,  seen  and  talked  with  her  a  dozen 
times.  Another — Ellen  Blangy — bad  known 
her  over  four  years,  and  conversed  with  her 
on  general  subjects  about  the  time  the  will 
was  mada  The  testimony  of  all  these  wit- 
nesses showed  that  they  were  acquainted  to 
some  extent  with  the  testatrix,  and,  as  it  is 
difficult  to  lay  down  any  definite  rule  as  ta 
what  constitutes  an  "intimate  acquaintance." 
It  has  been  repeatedly  held  by  this  court  that 
the  determination  of  that  fact,  ander  tbe 
statute,  must  be  committed  to  the  dlscretioB 
of  the  trial  court;  and  when  that  court  has  de- 
termined, from  their  testimony,  that  glyen 
witnesses  were  "intimate  acquatotances,"  and 
permitted  them  to  express  an  opinion,  this 
court  win  not  interfere  with  the  exercise  of 
that  discretion,  unless  there  has  been  a  clear 
abuse  of  It ;  and,  considering  the  evidence  of 
these  witnesses,  we  cannot  say  that  there  was 
any  such  abuse.  People  ▼.  Pico,  62  Oal.  60; 
Estate  of  Carpenter,  94  Cal.  406,  29  Pac. 
1101;  Wheelock  t.  Godfrey,  100  Cal.  678,  35 
Pac.  817;  In  re  Wax,  106  Cal.  351,  39  Pac. 
624. 

Complaint  is  made  because  the  court  re- 
fused to  permit  contestants  to  inquire  of  one- 
of  their  witnesses — Mrs.  Anderson — ^whether 
one  Thomas  Daly  bad  stated  in  her  presence, 
immediately  after  the  death  of  testatrix,  that 
he  knew  she  had  made  a  will  and  that  lie 
knew  Its  contents.  Thomas  Daly  was  the 
husband  of  Jane  Daly,  at  whose  house  tbe 
testatrix  was  living  when  the  will  was  made, 
and  In  which  will  she  was  named  as  one  of 
the  devisees  and  nominated  as  execntrtz. 
Daly  himself  was  not  a  devisee  or  legatee  un- 
der the  will,  and  was  not  one  of  its  proponents. 
The  witness  of  whom  these  inquiries  ware 
made  was  one  called  In  the  main  case  of  con- 
testants, before  the  proponent  had  put  in  any 
evidence,  or  Thomas  Daly  had  been  called  as 
a  witness,  as  he  subsequently  was.  From  tbe 
tenor  of  the  inquiry,  it  appears  that  it  bad 
reference  to  some  conversation  in  which 
Thomas  Daly  participated,  but  at  which  Mrs. 
Daly  was  not  present  We  think  the  raling  of 
the  court  was  correct,  for  the  reasons  shad- 
owed forth  in  our  statement  of  facts  relative 
to  tbe  point 

Counsel  contends  that  the  evidence  was  ad- 
missible because  contestants  had  alleged  that 
Daly  was  one  of  the  parties  who  exercised 
undue  influence,  and  an  affirmative  answer 
might  tend  to  show  this,  and  that  the  declara- 
tions were  also  admissible  as  tending  to  show 
the  condition  of  testatrix's  mind.  It  was  not 
alleged  that  Daly  was  one  of  such  parties. 
In  fact,  as  we  have  heretofore  stated,  there 
is  no  allegation  that  any  particular  person 
exerted  such  influence.  The  allegation  is  that 
divers  unnamed  i>ersons  exerted  It  Neither 
is  it  at  all  apparent  how  proof  of  a  declara- 
tion on  Daly's  part  of  knowledge  of  the  ex- 
istence of  a  will  or  its  contents,  could  tend  to 
prove  undue  Infinence,  or  show  the  condition 
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of  the  mind  of  tbe  testatrix.  Nor  was  such 
eTldence  at  all  admissible  against  the  propo- 
nent of  the  win.  Daly  was  not  a  proponent, 
at  devisee,  or  legatee.  He  had  no  Interest  in 
the  will,  and  his  declarations  coold  not  bind 
those  who  had  snch  interest,  either  as  pr(q;>o- 
nent,  or  devisees,  or  legatees.  He  was  a 
stranger,  and  his  declaration,  at  best,  would 
be  bat  hearsay  evidence  and  Inadmissible. 

It  Is  apparent,  from  the  qnestlons  asked, 
that  the  object  of  the  contestants  was  to  an- 
ticipate the  defense  of  proponent,  In  ai  tar  as 
Daly's  testimony  might  be  concerned.  This, 
however,  was  not  proper,  because  at  this  stage 
of  the  case  It  oould  not  be  known  that  Daly 
would  be  called  as  a  witness.  If  he  was  not, 
tbe  evidence  would  be  wholly  Irrelevant,  and. 
If  he  was,  the  law  afforded  ample  opportunity 
to  the  contestants  to  make  these  Inquiries  di- 
rectly of  him;  and.  If  they  were  material, 
and  he  denied  any  statement  which  they 
claimed  he  made,  they  could  prove  it  upon  re- 
buttaL  Daly  was  subsequently  called  as  a 
witness  for  the  proponent,  and  from  the 
nature  of  his  testimony  counsel  had,  if  he 
deemed  the  Inquiries  which  he  previously 
sought  to  make  pwtlnent,  ample  opportunity, 
of  which  he  did  not  avail  himself,  to  crosa.ez- 
amine  Daly  upon  tbe  subject,  and  lay  the 
foundation  tat  the  introduction  of  such  evi- 
dence as  he  claims  the  court  improperly  ex- 
cluded. Daly  purported  to  give  all  the  con- 
versation he  had  with  the  witness — Sfirs.  An- 
derson— and  on  cross-examination  counsel  for 
contestants  do  not  seem  to  hare  questioned 
its  accnracy. 

3.  Bxcejptlon  Is  also  taken  to  the  ruling  of 
tbe  eonrt  permitting  -wltnessea  to  state  con- 
versations bad  with  the  testatrix  prior  and 
subsequent  to  the  making  of  the  wilL  The 
court  was  quite  impartial  in  this  regalrd,  and 
peimittM  them  on  the  part  of  both  contest- 
ants and  proponent  These  conversations 
were  admitted,  not  for  the  purpose  of  prov- 
ing that  what  the  testatrix  said  to  the  wit- 
nesses was  true,  or  to  establish  ttie  matters 
referred  to  as  facts^  but  simply  to  pwmit 
the  Jury  to  Judge  of  the  maital  condition 
of  the  testatrix  at  those  times,  from  the  con- 
versations had  with  her.  Oreat  liberality  is 
allowed  under  the  law  as  toi  the  kind  of  evi- 
dence which  may  be  admitted  for  this  pur- 
pose and  the  period  of  time  it  may  cover. 
The  mle  permitting  the  introduction  of  such 
conversations,  or  the  declarations  of  a  testa- 
tor, is  quite  liberal,  and  much  may  be  ad- 
mitted under  it  which,  if  offered  as  testi- 
mony to  prove  facts,  would  be  rejected.  The 
primary,  and  It  may  be  said  the  exclusive, 
purpose  of  allowing  It,  is  to  enable  the  Jury 
to  form  an  Intelligent  conception  of  tbe  real 
state  of  mind  of  a  testator,  as  disclosed  by 
his  conversations,  declaratioha,  acts,  and  con- 
duct. This  Is  the  most  satlstfactory  evidence. 
Tt  would  be  difficult  to  formulate  any  gen- 
eral rule  which  could  be  applicable  to  all 
cases;  hence  much  must  be  necessarily  left 
to  tbe  discretion  of  tbe  Judge  of  the  lower 


court,  both  as  tv  tbe  period  of  time  over 
which  such  testimony  may  extend  and  its 
character.  In  the  case  at  bar,  tbe  evidence 
was  confined  to  general  conversations  em- 
braced within  a  reasonable  period,  both  prior 
to  and  subsequent  to  tbe  making  of  the  will, 
and  limited  exclusively  to  the  purpose  of 
showing  the  condition  of  mind  of  the  testa- 
trix. In  this  connection  it  is  to  be  remem- 
bered that  there  were  two  issues  before  the 
Jury— mental  capacity  and  undue  influence— 
and  that  this  evidence  was  offered  on  the 
question  of  mental  capacity  alone.  We  are 
not  concerned  with  what  the  rule  may  be 
If  the  evidence  were  offered  upon  nndue  in- 
fluence, or  that,  if  offered  on  such  issue,  it 
would  be  inadmissible  (In  re  Calkins,  112  Cal. 
296,  44  Pac.  677:  Eat  of  Gregory,  183  Oal. 
137,  6.5  Pac.  815),  because  it  was  not  offered 
upon  that  point;  and,  as  so  offered,  on  m«i- 
tal  capacity,  the  conversations  did  not  in- 
volve anything  concerning  the  execution  of 
the  will,  the  circumstances  attending  it,  or 
its  terms  or  provisions,  except  in  one  in- 
stance, where  incidental  reference  was  made 
by  the  testatrix  to  the  fact  that  she  had  lost 
a  diamond  ring,  of  which  she  had  made  a 
special  bequest  to  a  certain  person  in  her 
will.  This,  however,  was  incidental,  and  a 
necessary  part  of  the  conversation,  and,  un- 
der these  drcnmstances,  no  reasonable  ob- 
jection can  be  taken  to  it 

The  court  did  not  err  in  striking  out  por- 
tions of  answers  given  on  cross-examination 
of  certain  of  contestants'  witnesses.  The 
portions  stricken  out  were  not  responsive  to 
the  questions.  While  the  rule  may  be  some- 
what stringent  as  to  concluding  a  party  by 
the  answers  of  his  own  witnesses  in  general 
responcse  to  a  question,  or  binding  him  by 
irrelevant  answers  to  irrelevant  questions, 
still  it  never  has  been  held,  or  should  be, 
that  a  party  is  bound  by  the  Irresponslye 
answers  of  his  adversary's  witnesses,  and  we 
cannot  understand  why  it  should  seriously 
be  contended  for. 

4.  Upon  the  Instructions:  Both  sides  pre- 
pared Instructions  on  the  law  applicable  to 
the  issues,  and  the  court  contented  Itself  with 
confining  its  charge  to  the  giving  of  such 
of  them  as  it  deemed  correct  It  refused  one 
requested  by  contestants,  defining  what  con- 
stituted a  sound  and  disposing  mind,  which 
it  is  claimed  should  have  been  trlven.  But 
as  the  instructions  of  contestants  which  were 
glren,  as  likewise  those  of  proponent  fully 
and  clearly  enlightened  the  Jury  on  that 
point  no  complaint  will  He  because  the  court 
did  not  accumulate  definitions  on  the  sub- 
ject 

Contestants  also  complain  of  a  line  of  In- 
structloilB,  given  at  the  request  of  proponent 
on  the  subject  of  insane  delnalons.  We  do 
not  understand  counsel  to  question  their  legal 
accurncy,  but  rather  to  insist  that  they  were 
inapplicable  to  any  issue,  and  hence  mis- 
leading and  prejudicial.  In  their  complaint 
contestants  alleged  that  the  decedent,  at  the 
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time  of  the  execution  of  htir  will,  was  pos- 
sessed of  insane  delusions  concerning  her 
relatires,  and  that  her  will  was  executed  as 
a  direct  result  of  such  delusions.  The7  also 
bad  the  conrt  instruct  the  Jury,  upon  their 
request,  on  the  subject  of  insane  delusions 
as  an  element  In  determining  testamentary 
sonnduess  of  mind.  These  instructions  were 
general.  The  instructions  given  at  the  re- 
quest of  proponent  on  the  same  subject  were 
special.  There  was  evidence  in  the  case 
from  which  the  Jury  might  have  been  war- 
ranted in  finding  that  tiie  deceased  was  pos- 
sessed, about  the  time  when  the  will  was 
made,  of  an  insane  delusion  that  one  of  her 
tenants  Intended  to  kill  or  grievously  harm 
her,  and  possibly  other  delusions.  There  was 
not  a  particle  of  evidence,  however,  to  show 
that  she  entertained  any  Insiiue  delusions 
as  to  the  contestants— her  second  cou8ln»— 
or  that  she  ever  saw  them  or  knew  of  their 
existence. 

It  was  doubtless  argued  to  the  Jury  (and 
this  was  the  only  theory  upon  which  con- 
testants could  have  asked  for  the  general 
instruction)  that  theee  Insane  delusions  were 
an  Important  factor  in  showing  that  the  tes- 
tatrix was  insane.  As  it  is  not  the  exist- 
ence of  any  insftne  delusion  which  will  In- 
validate a  will,  hut  only  the  existence  of 
stach  as  has  actually  influenced  a  testator  In 
making  a  will,  and  which  caused  its  produc- 
tion, to  the  prejudice  and  Injury  of  contest- 
ants. It  was  proper  for  the  conrt  to  partlic- 
nlarly  Instruct  the  Jury  upon  this  subject, 
so  that  there  might  be  no  doubt  in  their 
minds  as  to  the  law,  and  to  provide  tor  a 
-proper  application  of  the  evidence  under  It. 

6.  The  point  is  made  that  the  Jury  were 
permitted  to  separate  after  they  had  retired 
to  deliberate  upon  their  verdict.  This  mat- 
ter Was  presented  to  the  court  on  the  mo- 
tion for  a  new  trial,  upon  affidavits  from 
which  it  appears  that;  the  Jury,  after  retir- 
ing; having  asked  for  further  Instructions, 
the  baliur  proceeded  to  bring  tbem  into  coxirt 
for  that  purpose.  On  the  way  to  the  court- 
room, some  of  the  members  of  the  Jury  ex- 
pressing a  desire  to  retire  to  a  urinal,  the 
bailiff  proceeded  with  the  Jury  to  one  which 
opened  on  the  hallway  leading  to  the  court- 
room, and  close  thereto.  The  bailiff,  assimi- 
Ing  that  all  of  the  Jury  had  withdrawn  from 
the  urinal,  proceeded  with  them  to  the  court- 
room, upon  entering  which  It  was  discovered 
that  one  of  the  members  thereof  was  absent 
The  bailiff  immediately  returned  to  the  ur- 
inal premises,  called  the  absent  Juror,  and 
accompanied  him  to  the  courtroom.  The 
affidavit  of  the  bailiff  shows  that  while  the 
Jurors  were  in  the  urinal  he  stood  at  the  door 
thereof,  that  no  person  came  in  or  left  the 
same,  and  that  no  person  had  access  to  said 
Jury  or  conversed  with  any  of  the  members 
thereof:  that  no  more  than  two  minutes 
elapsed  between  the  entry  of  the  11  Jurymoi 
into  the  court  room  and  the  coming  In  of 
the  twelfth.    It  does  not  appear  from  any  of 


the  affidavits  who  tlite  Juror  was'  and  no  af- 
fidavit is  presented  from  him;  bat  there  la 
no  pretense  that  In  fact  any  communication 
was  bad  by  the  Juror  with  any  third  person. 
Application  for  a  new  trial  on  this  ground 
was  based  solely  on  the  fact  of  the  tempo- 
rary separation.  But  In  dvll  cases  proof  of 
mere  separation  Is  not  sufficient  to  set  aside 
a  verdict  It  must  appear  In  addition  there- 
to that  some  prejudice  to  the  moving  party 
has  occurred,  and  that  some  substantial  right 
of  his  has  been  affected  by  the  separation. 

Counsel  for  contestants  call  our  attention 
to  several  decisions  in  criminal  actions  upon 
this  point  but  they  have  no  application,  as 
a  different  rule  applies  in  dvil  than  obtains 
In  criminal  cases.  The  civil  rule  Is  announ- 
ced in  Saltzman  v.  Sunset  TeL,  eta,  Co.,  125 
Oal.  608,  58  Pac.  171,  where  it  Is  sold  on 
the  subject:  "In  criminal  cases,  our  statutes 
have  always  provided,  as  now  by  secdon 
1181  of  the  Fenal  Code,  that  a  court  may 
grant  a  new  trial  'when  the  Jury  has  separat- 
ed without  leave  of  the  court  after  retiring 
to  deliberate  upon  their  verdict'  Hiere  Is  no 
such  ground  for  granting  a  new  trial  In  a 
dvll  case,  except  under  the  gronnd  of  miscon- 
dnct  of  the  Jury  'materially  affecting  the 
substantial  rights  of  a  party.'  •  *  *  The 
matter  Is  fully  discussed  In  a  note  to  Mc- 
Klnn^  T.  People,  48  Am.  Dec.  65.  The  an- 
notator  says  It  Is  almost  the  universal  nde 
that,  In  order  to  set  aside  the  verdict,  'there 
must  be  some  evidence  of  other  mlscondact 
In  addition  to  the  mere  fact  of  s^aration, 
which  has  operated  to  the  party's  preju- 
dice.'" The  affidavit  of  the  balllfl  negatives 
the  presumption  of  any  Improper  conduct  up- 
on the  part  of  the  JtD7,  and  none  of  the  af- 
fidavits In  the  case  state  facts  raising  even 
a  susplelon  of  any  misconduct  and  there  Is 
nothing  to  show  that  any  sobstantlal  right  of 
the  contestants  was  affected.  The  bailiff  had 
a  right  to  take  the  Jurors  to  the  urinal  at 
their  request,  and  the  extent  of  the  matter 
appears  to  be  that  one  of  them  merely  de- 
layed longer  than  the  rest  In  leaving  It  and 
accompanying  his  associates,  and  this  being 
the  only  circumstance  shown.  It  Is  rather 
doubtful,  except  technically,  whether  there 
was  a  separation  at  all. 

6.  The  last  points  urged  by  contestants 
arise  under  the  following  cireomstances: 
This  case  was  here  before  (Estate  of  Mc- 
Kenna,  138  Cal.  439,  71  Pac.  501),  where  It 
was  held  that  the  appeal  then  taken  from  the 
order  denying  the  motion  for  a  new  trial  was 
premature,  because  the  court  had  failed  to 
make  any  finding,  order,  or  Judgment  upon 
all  the  Issues  made'  by  tiie  contest  and  the 
cause  was  therefore  remanded  for  further 
proceedings.  The  Issue  undisposed  of,  re- 
ferred to  in  said  Opinion,  was  as  to  the  exe- 
cution of  the  will.  The  will  was  olographic, 
and  In  their  petition  for  the  revocation  of  Its 
probate  the  contestants  alleged,  not  only 
the  anaoandness  of  mind  of  the  testatrix  and 
undue  inflaence  Iti  |^ro<raring  Its  execution 
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(niatten  \re'  Iiav«  already  considered),  but 
further  alleged  that  the  will  was  not  'written, 
dated,  or  signed  bs  testatrix,  and  demanded 
a  Jury  trial  on  all  these  issues.  All  these 
allegations  were  denied  by  the  answer,  and 
upon  the  trial  contestants  failed  to  introduce 
any  e'vidence  upon  the  issue  of  nonexecu- 
tlon,  addressing  themselTes  solely  to  the  Is- 
sues of  mental  incapacity  and  undue  influ- 
ence. After  the  cause  was  remanded,  as 
abOTe  stated,  on  the  ex  parte  application  of 
proi>onent,  the  judge  of  the  lower  court  sign- 
ed a  Judgment  in  the  case.  Thereafter,  on 
contestants'  motion,  and  upon  the  ground  that 
it  was  rendered  through  the  surprise,  ex- 
cusable neglect,  mistake,  and  inadvertence  of 
conteatantB,  this  judgment  was  set  aside.  The 
lo-wer  court  then  fixed  a  time  when  further 
proceedings  in  the  matter  of  said  contest 
would  be  taken  up,  at  which  time  the  contest- 
ants demanded  that  the  cause  be  again  set 
for'  trial  before  a  jury  upon  all  the  issues. 
This  was  denied.  Counsel  then  asked  for  a 
continuance,  that  they  might  produce  other 
evidence,  which  was  denied,  as  was  also  a 
request  that  they  be  then  permitted  to  intro- 
doce  evidence  in  support  of  the  issues  raised 
by  the  pleadings.  The  court  thereupon  sign- 
ed a  Judgment  In  the  cause,  approving  the 
verdict  of  the  jury  upon  the  issues  submitted 
to  them,  and,  upon  the  issue  of  nonexecution, 
found  that  the  will  had  theretofore  been  ad- 
mitted to  probate,  that  upon  its  contest  no 
evidence  had  been  offered '  by  contestants 
on  this  Issue  therein  made,  that  the  will  bad 
been  duly  execated  by  testatrix,  and  denied 
revocation  of  its  probate.  There  is  some 
QDeation  made  as  to  whether  the  judgment 
was  a^ed  before  or  after  the  denial  of  con- 
testants' application  for  the  continuance,,  or 
their  request  to  be  permitted  to  introduce  tes- 
timony on  the  issues.  But  the  view  we  take 
of  the  matter  renders  this  unimportant 

Contestants  complain  of  these  orders  deny* 
Ing  all  their  applications.  It  is  unnecessary 
to  waste  time  In  discussing  their  application 
for  a  resubmission  of  all  the  issues  to  the 
Jury.  Counsel  claims  he  was  entitled  to  It, 
because,  he  Insists,  the  vacation  of  the  for- 
mer Judgment,  made  on  his  motion,  had  the 
effect,  also^  of  vacating  and  setting  aside  the 
verdict.  It  la  hardly  necessary  to  say  that 
counsel  has  not  pointed  us  to  any  authority 
supporting  this  contention,  and  we  are  sat- 
isfied none  exists. 

Neither  was  the  court  required  to  continue 
the  matter  to  afford  him  an  opportunity  to 
present  testimony  on  the  issue  of  nonexecu- 
tion; nor  was  he,  in  the  then  condition  of  the 
case,  entitled  to  offer  any.  In  the  opinion 
upon  the  former  appeal,  above  referred  to, 
this  court  did  not  hold  that  it  was  necessary 
for  the  lower  court  to  take  any  evidence 
with  reference  to  this  issue.  It  was  simply 
held  that  It  was  the  duty  of  the  court  to  find 
on  the  issue,  and  under  the  law  the  court 
wajs  fully  authorized  to  make  a  finding  on 
this  subject  without  hearing  further  from 
77  P.— 30 


the  contestants.  In  ;fact,  they  bad  no  l^ai 
right  to  make  any  further  showing.  It  Is  to 
be  remembered  that  this  was  a  contest  of  a 
will  after  probate.  In  admitting  it  to  pro- 
bate, the  court  had  necessarily  found  the  ex- 
istence of  all  essential  facts  upon  which  the 
order  admitting  It  had  to  be  based,  including 
due  execution  by  the  testatrix.  The  inaugu- 
ration of  the  contest  did  not  set  the  order  ad- 
mitting the  will  to  probate  at  large.  That 
could  only  be  affected  by  a  successful  con- 
test .'If  the  contest  bad  been  on  the  sole 
ground  of  unsoundness  of  mind  of  the  testa- 
trix, and  was  unsuccessful,  it  certainly  would 
not  be  necessary,  in  order  to  authorize  the 
court  to  enter  a  judgment  denying  the  peti- 
tion for  revocation,  to  take  testimony  upon 
matters  which  were  not  involved  in  the  con- 
test, to  show  due  execution  of  the  will,  or 
the  absence  of  undue  influence,  etc.,  because 
these  matters  stood  already  adjudicated,  and 
were  unaffected  by  the  contest.  And  from  a 
legal  point  of  view  this  is  the  situation  In  this 
case.  The  court  bad  originally  found  that 
this  will  was  duly  executed  by  the  testatrix, 
as  It  had  all  other  essential  facts.  The  ai>- 
peUant  contested  it  on  three  grounds,  and  on 
all  the  Issues  thus  made,  demanded  a  jury 
trial.  No  issue  was  left  to  be  subsequently 
submitted  to  the  court.  Upon  the  trial  be- 
fore the  jury  the  issue  of  nonexecution  was 
abandoned,  and  the  case  then  stood,  as  to  It 
as  If  no  such  Issue  had  been  raised;  and,  as 
the  court  had  theretofore  found  in  favor  of 
Its  due  execution  In  admitting  the  will  to  pro- 
bate, it  was  not  required  to  take  evidence  up- 
on the  matter  again. 

Nor,  In  an  attack  upon  a  will  after  probate, 
can  contestants,  by  failure  to  introduce  evi- 
dence upon  some  ground  of  contest  require 
the  court  to  take  evidence  upon  such  issue, 
and  so  deprive  a  proponent  of  the  right  to 
have  the  verdict  of  the  jury  upon  it.  The 
proponent  Is  as  much  entitled  to  a  jury  trial 
on  all  the  Issues,  if  they  are  to  be  tried  at 
all,  as  the  contestants;  and  as  the  court  has 
no  right  to  submit  an  Issue  to  a  jury  unless 
there  is  evidence  Introduced  in  support  of  it 
(Estate  of  Nelson,  132  Cal.  182,  &4  Pac.  2»4). 
and  as  the  proponent  has  no  right  to  submit 
evidence  to  a  jury  In  support  of  a  denial  by 
him  of  an  allegation  upon  which  contestant 
has  offered  no  proof  (Estate  of  Wooten,  56 
Cal.  322),  it  would  be  depriving  proponent 
of  this  right  to  have  the  jury  pass  on  all  the 
issues,  if  the  failure  of  contestants  to  support 
an  allegation  made  by  them  would  only  have 
the  effect  of  withdrawing  that  particular  is- 
sue from  the  Jury  and  requiring  the  court  to 
hear  evidence  on  It  Aside  from  this,  in  a 
contest  of  a  will  which  has  theretofore  been 
duly  admitted  to  probate,  the  same  rule  gov- 
erns with  regard  to  issues  framed  by  the 
pleadings,  upon  which  no  evidence  is  offered, 
as  applies  in  actions  generally,  one  of  which 
is  that,  when  the  burden  of  proof  is  upon  a 
party  to  sustain  an  allegation,  which  is  made 
an  issue  In  the  case,  and  he  fails  to  Introduce 
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any  eyldence  in  Its  support,  the  presumption 
Is  against  him  as  to  the  existence  of  the  facts 
alleged  and  nnproven,  and  the  finding  of  the 
court  should  be  in  accordance  with  the  pre- 
sumption. Monterey  County  y.  Cushing,  83 
Cal.  507,  23  Pac.  700.  Applying  this  rule  In 
the  case  at  bar,  the  contestants  had  the  bva> 
den  of  proof  to  show  nonexecutlon,  and,  as 
they  failed  to  Introduce  evidence  upon  that 
Issue,  the  presumption  from  this  failure  was 
against  them,  and  It  was  the  duty  of  the 
court  to  find  In  favor  of  due  execution  upon 
this  presumption. 

Some  minor  points  are  made  by  contest- 
ants, to  which  in  this  opinion  we  devote  no  at- 
tention, because  we  do  not  consider  they  call 
for  it. 

There  Is  no  error  apparent  In  the  record, 
and  the  order  denying  the  motion  for  a  new 
trial,  and  the  Judgment,  are  alHrmed. 


We    concur: 
SHAW,  J. 


McFARLAND,    J.;     HEN- 


143  Cal.  593 

PBOPI/B  T.  DODGHERTX.     (Or.  1,119.) 
(Supreme  Coart  of  California.    June  15,  1904.) 

EMBEZZLEMENT— WHAT     CONSTITUTES— POSI- 
TION OF  TRUST. 

l.Pen.  Code,  H  503,  606,  deBne  embezzle- 
ment as  the  fraudulent  appropriation  of  prop- 
erty by  a  person  to  whom  it  has  been  intrust- 
ed, and  declare  that  a  clerk,  agent,  or  servant 
who  fraudulently  appropriates  to  nis  own  use 
any  property  of  another  which  has  come  into 
his  control  or  care  by  virtue  of  his  employment 
la  guilty  of  embezzlement  Defendant  informed 
witness  that  he  could  sell  certain  goods  dealt 
in  by  witness  to  a  certain  person^and  would 
do  so  for  a  certain  commission.  The  witness 
was  to  collect  the  price  and  defendant  to  re- 
turn for  his  commission.  Witness  shipped  the 
goods,  and  defendant  went  with  them,  sold  them 
as  his  own,  and  appropriated  the  proceeds.  Wit- 
ness testified  that  defendant  was  not  in  his  em- 
ploy and  had  no  authority  to  collect  the  money. 
Meld,  that  defendant  was  not  guilty  of  embezzle- 
ment. 

Department  2.  Appeal  from  Superior 
Court,  City  and  County  of  San  Francisco; 
William  P.  Lawior,  Judge. 

John  Dougherty  was  convicted  of  embex- 
Klement,  and  appeals  from  the  judgment 
Reversed. 

James  L.  Nagle,  for  appellant  U.  S. 
Webb,  Atty.  Gen.,  J.  C.  Daly,  Deputy  Atty. 
(}en.,  and  Lewis  F.  Bylngton,  Dist  Atty., 
for  the  People. 

HBNSHAW,  J.  The  defendant  was  char- 
ged with,  and  convicted  of,  the  crime  of 
embezzlement,  and  appeals  from  the  Judg- 
ment and  from  the  order  denying  his  motion 
for  a  new  trial.  He  insists  that  the  verdict 
and  Judpment  are  against  the  law  and 
against  the  evidence,  in  that  the  evidence, 
whatever  else  it  may  show,  does  not  establish 
the  crime  charged.  In  this  contention,  the 
appellant  must  be  sustained.  "Embezzle- 
ment Is  the  fraudulent  appropriation  of  prop- 


erty by  a  person  to  whom  It  has  been  In- 
trusted." Pen.  Code,  f  603.  "Bvery  clerk, 
agent,  or  servant  of  any  person,  who  fraud- 
ulently appropriates  to  bis  own  use,  or  se- 
cretes with  a  fraudulent  intent  to  appropri- 
ate to  his  own  use,  any  property  of  another 
which  has  come  into  hla  control  or  care  by 
virtue  of  bis  employment  as  such  clerk,  agent, 
or  servant,  is  g^illty  of  embezzlement"  Id.  { 
606.  The  above-quoted  sectioBS  set  forth  the 
statutory  crime  with  wliicb  the  defendant 
was  charged.  It  is  of  the  essence  of  this 
statutory  crime  that  the  misappropriatloii  be 
of  property  "Intrusted"  to  the  defendant 
"Where  the  property  is  taken  forcibly  or  tvr- 
tlvely,  or  when  the  possession  is  gained  by 
a  trick  or  artifice,  and  the  owner  liad  no 
intent  to  yield  possession  and  'Intmsf  the 
property  to  another,  in  such  cases  there  Is  no 
embezzlement"  People  T.  Johnson,  91  Cat 
2Go,  27  Pac.  663, 

The  evidence  in  this  case  is  peculiar.  De- 
fendant was  charged  with  the  embenlement 
of  (78,  the  property  of  one  Ij.  Bercovich, 
which  property,  the  informati(»i  clnrges, 
came  into  the  possession  of  the  defendant  as 
the  clerk,  agent,  and  servant  of  Bercovich. 
Upon  the  trial  Bercovich  testified  that  the 
defendant  came  to  liim  and  said  that  he  could 
sell  1,500  sacks  to  one  P.  A.  McDonald,  of 
San  Francisco,  at  6%  cents  a  sack,  and  ex- 
plained that  be  (Bncovlch)  was  to  collect  for 
the  sacks,  and  the  defendant  wonid  come 
back  the  next  day  or  the  day  after  and  re- 
ceive 9i  of  a  cent  commission  for  secorlng 
the  sale.  As  a  result  (so  testifies  Bercovich) 
the  sacks  were  by  him  sold  and  shipped  to 
McDonald  In  San  Francisco.  Defendant  did 
not  purchase  the  sacks.  "We  would  not  sell 
the  sacks  to  blm,  because  we  did  not  Imow 
him.  We  shipped  these  sacks  to  P.  A.  Mc- 
Donald. Mr.  Dougherty  (the  defendant)  went 
with  them.  I  believe  Mr.  Dougherty  paid 
the  freight  on  these  goods.  We  sold  the 
sacks  to  Mr.  McDonald.  We  did  not  give 
Mr.  Dougherty  any  authority  whatever  to 
collect  this  money.  He  was  never  Is  our 
employ.  He  never  worked  for  us,  and  never 
did  anything  for  ns.  He  was  not  authorized 
to  collect  any  money.  He  was  not  the  clerk, 
nor  the  agent,  nor  the  servant  of  Bercovich." 
Such  Is  the  testimony  of  the  complaining  wit- 
ness. McDonald,  to  whom  Qie  sacks  were 
sold,  testified  that  he  bought  1,500  sacks  from 
the  defendant  and  knew  nobody  else  In  the 
transaction.  He  did  not  see  the  d^endant 
when  the  sacks  were  delivered,  but  he  left 
instructions  to  pay  the  defendant  upon  the 
delivery  of  the  sacks.  They  were  delivered, 
and  his  cashier  paid  for  them.  Defendant 
did  not  in  any  way  represent  himself  as  the 
agent  or  servant  or  einploye  of  any  one  in 
the  transaction.  Defendant's  testimony  is 
that  he  bought  the  sacks  outright  from  Ber- 
covich for  transmission  and  delivery  to  Mc- 
Donald in  San  Francisco,  himself  paid  the 
freight  and  took  the  shipping  receipt  and 
in  turn  sold  the  sacks  to  McDonald.    As  a 
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result,  he  owed  Bercovlch  for  the  sacks.  He 
bad  intended  to  pay  him  with  the  money 
■which  he  received  from  McDonald,  but  got 
drunk,  and  when  he  recovered  his  senses 
found  that  his  money  was  all  gone. 

By  no  one  of  these  separate  accounts,  nor 
yet  by  a  consideration  of  all  three  of  them, 
is  the  crime  of  embezzlement  established. 
Bercovlch  testlfles  that  the  defendant  was 
not  his  agent,  and  that  he  had  not  intrusted 
the  goods  to  him,  but  had  shipped  them  by 
the  railroad  company  to  McDonald  in  San 
Francisco.  McDonald,  in  turn,  knew  nobody 
In  the  transaction  but  the  defendant,  and 
dealt  with  him  as  a  principal  and  as  the 
seller  of  the  sacks.  The  defendant  disclaims 
any  agency,  and  contends  that  he  purchased 
the  sacks  outright.  As  embezzlement,  under 
our  statute,  is  the  fraudulent  appropriation 
of  property  intrusted  to  an  agent.  It  fol- 
lows that  the  possession  of  the  embezzler 
must  in  the  first  Instance  be  a  rightful  pos- 
session; but,  if  the  defendant's  possession  in 
this  instance  was  rightful,  that  fact  is  es- 
tablished by  his  own  testimony  alone,  and 
must  be  considered  with  his  further  evidence 
that  he  came  into  possession  of  them  as  pur- 
chaser and  owner,  in  which  case  he  is  guilty 
of  no  crime  at  all,  and  the  relationship  of 
debtor  and  creditor  Is  all  that  exists  between 
liimself  and  Bercovlch.  As  under  no  other 
theory  of  the  case  did  his  possession  become 
rightful.  It  follows  that  the  crime  of  embez- 
xlemcni  as  known  to  our  law,  was  not  es- 
tablished. 

The  Judgment  and  order  appealed  from  are 
therefore  reversed. 


We   concur: 
GAN,  J. 


14S  Cal.  5T4 


McFARLAND,    J.;    LORI- 


PEOPLB  V.  LEWANDOWSKI.     (Cr.  1,027.)* 
(Supreme  Court  of  California.    June  15,  1004.) 

aOBBERT— DEPOSITION  OF  ABSENT  WITNESS — 
EVIDENCE  —  ADMISSIBrLITT  —  DISCRETION  OF 
COUBT— QUESTION  OF  FACT — STATUTES  —  AP- 
PBAI.  AHO    BRROB— INnBIICTIOHS. 

1.  Under  Pen.  Code,  {  686,  subd.  3,  providinfc 
that  the  deposition  of  a  witness  may  be  used 
in  criminal  actions  on  its  being  satisfactorily 
shown  to  the  court  that  the  witness  cannot 
with  due  diligence  be  found  in  the  state,  the 
qnestion  as  to  whether  a  witness  can  with  due 
diiigence  be  found  in  the  state  is  one  of  fact, 
to  be  determined  by\  the  court 

2.  In  a  prosecution  for  robbery,  the  complain- 
ing witness  appeared  and  testified  on  the  pre- 
limiaaiy  examination  of  the  defendant,  but  did 
not  appear  at  the  trial.  The  record  showed 
that  the  witness,  who  was  a  Japanese,  had  left 
his  place  of  employment  six  weeks  before  the 
trial,  and  his  employer  knew  nothing  of  his 
whereabouts.  A  police  officer,  armed  with  a 
subpoena,  testified  that  for  a  month  he  had  been 
endeavoring  to  find  the  witness,  and  had  visitpd 
Tarions  Japanese  resorts  In  the  city  where  the 
robbery  occurred,  where  be  thought  it  probable 
information  could  be  obtained,  also  various  em- 
ployment officps,  acquaintances  of  the  witness, 
and  the  .Ta)>anese  consul,  and  had  been  able  to 
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learn  nothing  concerning  htm,  except  that  one 
man  had  seen  him  in  the  city  about  two  weeks 
before  the  trial.  With  this  man  he  had  made 
a  search,  but  was  unable  to  obtain  any  forther 
information  concerning  witness.  Two  other 
witnesses  testified  to  efforts  to  find  the  witness, 
and  their  failure  to  find  him  or  to  discover 
anything  about  him.  Subpoenas  had  been  sent 
to  the  sheriffs  of  various  adjoining  counties,  and 
they  had  been  returned  unserved;  the  sheriffs 
certifying  to  their  inability  to  find  the  witness. 
Beld  sufficient  to  show  that  there  was  no  abuse 
of  discretion  on  the  part  of  the  trial  court  in 
permitting  the  deposition  of  the  witness  to  be 
read,   pursuant  to   Pen.   Code,   §   680,  subd.   3, 

Providing  that  the  deposition  of  a  witness  may 
B  used  in  criminal  actions,  on  it  being  satis- 
factorily shown  that  the  witness  cannot  with 
due  diligence  be  found  in  the  state. 

3.  In  a  prosecution  for  robbery,  subpoenas  for 
an  absent  witness  that  had  been  issued  and  re- 
turned unserved  are  admissible  for  the  purpose 
of  showing  what  had  been  done  toward  making 
the  service  on  the  missing  witness. 

4.  In  a  prosecution  for  robbery,  where  the 
complaining  witness  was  absent  and  could  not 
be  found  in  the  state  at  the  time  of  the  trial, 
but  had  testified  on  the  preliminary  hearing  of 
the  defendant,  and  his  testimony,  properly  cer- 
tified and  filed  by  the  shorthand  reporter,  was 
introduced  and  read  in  evidence,  the  defendant 
is  in  no  position  to  predicate  error  on  the  fact 
that  the  shorthand  reporter  testified  as  to  the 
correctness  of  the  transcript  of  his  notes  and 
what  was  said  in  the  preliminary  examination 
by  the  witness,  where  no  objection  was  made 
nor  exception  taken  at  the  time  on  the  part  of 
the  defendant. 

3.  Pen.  Code,  §  686,  subd.  3,  provides  for  the 
admission  in  a  crinUnal  case  of  testimony  taken 
by  question  and  answer  in  the  presence  of  de- 
fendant at  a  preliminary  hearing.  Under  sec- 
tion 809  the  transcript  in-  longhand  of  the  short- 
hand notes  of  the  testimony  and  proceedings, 
made  and  certified  b^  the^  shorthand  reporter 
appointed  by  the  magistrate  at  the  preliminary 
hearing  to  take  the  testimony,  and  who  did 
take  it,  when  it  is  filed  with  the  county  clerk, 
is  put  on  the  same  footing  as  a  deposition. 
Held,  that  the  fact  that  the  testimony  was  tak- 
en through  an  interpreter  does  not  affect  the 
admissibility  of  the  deposition. 

6.  The  deposition  of  a  witness,  taken  at  a 
preliminary  hearing  of  defendant  and  read  in 
evidence  in  a  prosecution  for  robbery,  pursuant 
to  Pen.  Code)  §  080,  subd.  3,  showed  that  the 
witness,  after  testifying  that  three  men  attack- 
ed him,  two  of  tbem  pointing  their  pistols  at 
him,  was  asked  to  state  whether  he  saw  two 
of  the  men  in  court,  and  according  to  the  depo- 
sition his  answer  was,  "There  is  one;  that  fel- 
low (pointing)."  Held,  that  defendant  was  in 
no  position  to  predicate  error  on  the  admission 
of  the  testimony  of  the  shorthand  reporter,  who 
took  down  the  testimony,  to  the  effect  that  wit- 
ness pointed  at  defendant;  no  objection  tiaving 
been  made  to  the  question,  nor  motion  made  to 
strike  out  the  answer. 

7.  Where  testimony  is  admitted  without  ob- 
jection or  exception,  or  without  motion  to  strike 
it  out,  error  cannot  be  predicated  on  the  court's 
instructing  the  jury  that  it  should  be  considered. 

8.  Where   it  appeared   in   a   prosecution   for 
robl)ery    that    the    complaining   witness,    whose 
deposition    was   read    in   evidence,    testified   in 
terms  that  defendant  was  the  man  who  at  the 
time  of  the  attack  put  his  hand  into  the  pockets 
of  the  complaining  witness  and  took  his  prop- 
erty from  him,  and,  on  being  asked  whether  ho 
saw  two  of  the  men  in  court,  testified.   There 
is  one;    that  fellow  (pointing),"   any  error   m 
the  admission  of  the   testimony   of   the   short- 
hand reporter,  who  took  the  testimony,  to   thn 
effect  that  the  witness  pointed  to  defendant,   is 
not  prejudicial  to  defendant,  since  the  deposi- 
tion of  the  complaining  witness  suiBcieutly  lUeii- 
tified  the  defendant. 
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9.  Vnien  tb»  court,  In  a  prosecntion  for  rob- 
bery, in  charging  the  Jury,  defined  a  reasonable 
doiwt  as  "that  state  of  the  case  which,  after 
the  entire  comparison  and  consideration  of  ail 
the  evidence  in  the  cause,  leaves  the  minds  of 
the  Jurors,"  etc.,  an  objection  to  the  instruction 
an  tne  ground  that  a  reasonable  doubt  obviously 
is  not  a  "state  of  the  case,"  but  rather  a  con- 
dition of  the  mind.  Is  untenable. 

Department  1.  Appeal  from  Superior 
Court,  City  and  County  of  San  Francisco; 
William  P.  Lawlor,  Judge. 

Bruno  Lewandowskl  was  conTlcted  of  rob- 
bery, and  appeals.    Affirmed. 

Nathan  C.  Ooghlan,  for  appellant  U.  S. 
Webb,  Atty.  Gen.,  J.  C.  Daly,  Deputy  Atty. 
Gen.,  and  Lewis  F.  Bylngton,  DisL  Atty.,  for 
the  People. 

ANGELLOTTI,  J.  Defendant,  with  anoth- 
er, was  charged  by  information  with  robbery, 
and  on  a  separate  trial  was  convicted,  and 
sentenced  to  Imprisonment  for  seven  years. 
He  appeals  from  the  Judgment  and  from  an 
order  denying  bis  motion  for  a  new  trial. 

Tbere  was  evidence  tending  to  sbow  that 
one  James  Salto  (a  Japanese),  while  on  bis 
way  borne  about  1  or  2  o'clock  of  the  morning 
of  February  6,  1903,  was  "held  up"  by  tbree 
men  on  Sacramento  street.  In  San  Francisco, 
two  of  whom  held  pistols  to  his  bead,  while 
defendant  went  tbrougb  bis  pocket  and  took 
from  bis  person  a  gold  watch  and  80  cents 
in  coin.  Slato  reported  the  robbery  promptly, 
and  about  2:30  a.  m.  of  the  same  day  the  de- 
fendant, with  bis  oodefendant,  Larkin,  was 
arrested,  and  on  defendant's  person  was 
found  a  revolver,  gold  watcb  taken  from  Sal- 
to, and  80  cents  In  coin.  Appellant  does  not 
attack  tbe  snfDolency  of  the  evidence,  if  the 
testimony  of  Salto  Is  to  be  considered.  Saito 
appeared  and  testified  at  tbe  preliminary  ex- 
amination, but  did  not  appear  at  tbe  trial. 
Against  defendant's  objection,  Saito's  depo- 
sition taken  at  tbe  preliminary  examination 
was  read,  and,  as  appellant  says  in  his  brief, 
"tbe  points  raised  on  this  appeal  have  almost 
exclusively  to  do  with  this  testimony." 

1.  Objection  was  made  to  tbe  reading  of 
Saito's  deposition  in  evidence  on  tbe  ground 
that  tbe  proper  foundation  had  not  been  laid, 
in  that  it  bad  not  been  satisfactorily  shown, 
as  required  by  subdivision  3,  §  686,  of  the 
Penal  Code,  tliat  tbe  witness  Saito  could  not 
with  due  diligence  be  found  within  the  state. 
Tbe  court  found  as  follows:  "It  being  satis- 
factorily shown  to  the  court  that  the  said 
witness  cannot  with  due  diligence  be  found 
within  the  state  of  California,  the  objection 
•  •  *  Is  overruled."  That  the  right  of  a 
defendant  to  be  confronted  In  person  by  tbe 
witnesses  against  him  Is  a  most  Important 
one,  and  that  tbe  trial  court  should  be  fully 
satisfied  by  the  evidence  that  the  absent  wit- 
ness cannot  with  due  diligence  be  found  in 
the  state,  before  allowing  the  deposition  of 
such  witness,  taken  on  tbe  preliminary  exam- 
ination, to  be  read,  may  be  freely  conceded. 
The  question,  however,  as  to  whether  It  Is 


satisfactorily  shown  that  inch  witness  can- 
not with  due  diligence  be  found  wltbln  tbe 
state.  Is  a  question  of  fact  that  Is  addressed 
to  the  trial  court,  to  be  determined  by  it 
from  evidence  introduced  before  it  (People  v. 
Plyler,  126  Cal.  379,  58  Pac.  904);  and  with 
the  determination  of  that  question  of  fact 
by  the  trial  court,  this  court  will  not  interfere, 
unless  the  evidence  thereon  is  such  as  to  sat- 
isfy tbe  court  that  tbe  trial  court  abused  tbe 
discretion  confided  to  It  in  holding  that  due 
diUgence  had  been  used,  and  that  the  witness 
could  not  be  found.  People  t.  Witty,  138 
Cal.  576,  72  Pac.  177;  People  t.  Bellly,  100 
Cal.  648,  40  Pac.  13. 

We  have  carefully  examined  the  evidence 
on  this  subject  in  regard  to  tbe  witness  Saito, 
and  cannot  say  that  the  trial  court  was  not 
Justified  in  its  conclusion.  Tbe  witness  bad 
left  the  employment  of  one  Brown  six  weeks 
before  tbe  trial,  and  Brown  knew  nothing  of 
his  whereabouts.  A  police  officer,  armed 
with  a  subpoena,  testified  that  for  a  month 
he  had  been  endeavoring  to  find  the  witness, 
and  bad  visited  various  Japanese  resorts  in 
San  Francisco,  restaurants  and  lodging  boos- 
es where  be  thought  it  probable  Information 
could  be  obtained,  various  employment  ofS- 
ces,  acquaintances  of  the  witness,  and  the 
Japanese  consul,  and  had  been  able  to  learn 
nothing  concerning  him,  except  that  one  man 
had  seen  him  in  San  Francisco  about  two 
weeks  before  tbe  trial.  With  this  man  be 
mode  a  further  search,  but  was  unable  to 
obtain  any  further  information  of  his  where- 
abouts. Two  otber  witnesses  testified  to  ef- 
forts to  find  the  witness,  and  their  failure  to 
find  him  or  to  discover  anything  about  blm. 
Subpoenas  had  been  sent  to  the  sheriffs  of 
various  adjoining  counties,  and  they  had 
been  returned  imserved;  the  sberurs  certify- 
ing to  their  inability  to  find  the  witness.  All 
this  afforded  a  sufficient  basis  for  the  finding 
of  the  trial  ceurt  There  was  no  error  com- 
mitted In  allowing  the  subpoenas  for  this 
witness,  that  bad  been  issued  and  returned 
unserveid,  to  be  received  in  evidence  "for  the 
purpose  of  showing  what  bad  been  done  to- 
ward making  serrlee  upon  the  missing  wit- 
ness." 

2.  We  are  unable  to  appreciate  tbe  appli- 
cability of  the  contention  that  "the  deposi- 
tion, and  not  tbe  testimony  of  the  stenogra- 
pher, should  have  been  Introduced  In  evi- 
dence. If  the  testimony  was  admissible  at 
alL"  The  record  shows  that  tbe  deposition, 
which,  so  far  as  appears,  bad  been  properly 
certified  and  filed  by  the  shorthand  reporter, 
was  Introduced  and  read  in  evidence.  What- 
ever evidence  was  given  by  the  shorthand  re- 
porter as  to  the  correctness  of  bis  transcript, 
and  as  to  what  was  said  in  the  preliminary 
examination  by  the  witness,  was  given  with- 
out objection  or  exception  on  tbe  part  of  de- 
fendant, and  we  are  therefore  unable  to  con- 
sider any  question  as  to  the  admissibility  ot 
such  testimony. 

8.  It  is  urged  that  the  deposition  of  Salto 
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was  not  admlaslble  under  anjr  drcmnstBxiteB, 
In  80  far  as  the  testimony  contained  therein 
was  taken  through  an  Interpreter  In  a  for- 
eign language.  It  appears  that  a  portion  of 
the  testimony  of  the  witness  on  cross-exam- 
ination was  given  through  an  interpreter. 
No  such  objection  was  made  on  the  trial. 
If  made,  however,  we  are  satlBfled  that  it 
would  not  have  been  a  good  objection. 
Whether  taken  from  the  witness  through  an 
interpreter,  or  directly  from  the  mouth  of  the 
witness,  the  deposition  of  the  witness  taken 
at  the  preliminary  examination  in  the  man- 
ner and  form  required  by  section  869,  Pen. 
Code,  when  properly  certified,  may  be  read  in 
evidence  in  the  cases  mentioned  In  section 
086,  Fen.  Code.  The  statute  so  expressly 
provides.  It  is  the  deposition  taken  and  cer- 
tified as  provided  In  section  869  that  is  de- 
clared to  be  admissible  by  section  686.  Peo- 
ple V.  Morine,  54  Oal.  575,  677.  Under  the 
provisions  of  section  869,  the  transcript  in 
longhand  of  the  shorthand  notes  of  the  tes- 
timony  and  proceedings,  made  and  certified 
by  the  shorthand  reporter  appointed  by  the 
magistrate  to  take  down  the  same,  and  who 
did  take  down  the  same,  filed  with  the  coun- 
ty derk,  is  placed  upon  the  footing  of  a  depo- 
sition (People  V.  Grundell,  75  Cal.  SOI,  17 
Pac.  214;  People  v.  Buckley  [Cal.]  77  Pac. 
168);  tlie. certificate  of  the  reporter  giving 
it  tibe  same  authentication  as  does  the  sub- 
scription by  the  witness  and  the  certificate 
of  the  magistrate,  when  the  depoeltlon  la 
originally  taken  in  longhand  under  other  sub- 
dlTlslons  of  the  same  section.  Pe<vle  v. 
Ward,  105  Cal.  652,  SO  Pac  S3.  It  occupies 
the- same  position  as  does  the  depndtion  tak- 
en orlginaUy  in  longhand  and  subscribed  by 
tbe  witness.  Whetber  taken  -thioogb  an  in- 
terpreter or  not,  it  la  In  each  case  the  orig- 
inal testimony  of  the  witness,  in  the  same 
sense  and  to  the  same  extent  as  is  the  testi- 
mony of  the  witness  present  at  the  trial, 
given  through  the  medium  o(  an  Interpreter, 
Ma  original  testimony  on  the  trial,  and  i^  tbe 
cases  provided  by  law  may  be  read  in  evi- 
dence as  such.  It  will  readily  be  seen  that, 
if  this  is  not  true,  it  would  be  impossible  to 
take  a  deposition  of  a  witness  unable  to 
speak  the  English  language,  that  would  be 
effectual  for  any  purpose,  and  that  every 
objection  based  on  the  fact  that  the  testi- 
mony was  given  on  the  preliminary  examina- 
tion through  tbe  medium  of  an  interpreter 
would  be  equally  applicable  to  all  testimony 
given  on  a  trial  through  an  interpreter. 

The  cases  cited  by  counsel  In  support  of 
Ills  contention  are  not  in  point.  In  this  case, 
as  we  have  seen,  It  was  tbe  original  testi- 
mony of  the  witness,  his  deposition,  that  was 
read  In  evidence.  In  the  cases  relied  on  (Peo- 
ple V.  Lee  Fat,  64  Cal.  627;  People  v.  Ah 
TatB,  66  Cal.  119;  People  v.  Lee  Ab  Tute, 
00  Cal.  96,  and  People  v.  Jan  John,  137  Cal. 
220,  68  Pac.  1063)  the  question  on  the  trial 
was  as  to  what  the  defendant  had  testified 
to  on  a  previous  occasion;  tbe  object  in  one 


case  being  to  mistaln  a  cbarse  of  perjury,  and 
in  the  others  to  show  previous  inconsistent 
statements  for  purposes  of  impeachment  It 
was  held  in  those  cases  that  only  one  who 
beard  and  understood  the  statements  on  the 
previous  occasions  could  testify  as  to  the 
statements  then  made,  and  that  to  allow  one 
who  derived  bis  information  as  to  what  those 
statements  were  solely  from  the  mouth  of 
another  would  be  to  allow  the  giving  of  bear- 
say  testimony.  It  Is  unnecessary  to  discuss 
the  rulings  in  those  cases.  The  distinction 
between  them  and  tbat  of  the  use  on  tbe 
trial  of  a  d^KWltioa  talten  at  the  preliminary 
examination  in  the  manner  provided  by  law 
la  clear. 

4.  It  is  contended  that  the  court  erred  in 
allowing  the  shorthand  reporter  at  the  pre- 
liminary examinatlan  to  testify,  as  a  witness 
on  the  trial,  as  to  matters  occurring  during 
the  examination  of  the  absent  witness  -Balto, 
concerning  which  tbe  deposition  was  silent. 
It  appears  that  the  deposition  showed  that 
Saito,  after  testifying  that  three  men  attack- 
ed him,  two  of  tbem  pointing  their  pistols  at 
him,  was  asked  to  state  whether  he  saw 
two  of  the  men  in  court,  and  according  to 
the  deposition  the  answer  was,  "There  is 
one;  tbat  fellow  (pointing)."  Tbe  deposition 
b^ng  silent  as  to  whom  tbe  witness  indicat- 
ed by  pointing,  the  shorthand  reporter  was 
allowed  to  testify  tbat  tbe  witness  then  point- 
ed to  the  defendant.  There  is  certainly  much 
force  in  the  contention  that  the  statutory  dep- 
osition cannot  be  thus  added  to  by  the  testi- 
mony of  witnesses  (see  In  this  connection 
People  T.  Gardner,  88  Cal.  127,  S2  Pac.  880: 
People  ▼.  Ward,  105  Cal.  652,  39  Pac.  83); 
but  tbe  objection  is  not  available  lU'  this  case 
for*  two  reasons;  Tbe  record  shows  that  tbe 
reporter  gave  bis  testimony  upon  this  subject 
without  objection  on  the  part  of  the  defend- 
ant, and  no  motion  was  made  to  strike  out 
the  answer.  The  evidence  was  given  in  re- 
sponse to  a  question  by  the  court,  reinfor- 
ced by  a  question  of  defendant's  counsel. 
The  only  exception  noted  Is  one  to  a  state- 
ment of  the  court,  to  the  effect  that  a  certain 
statement  of  the  prosecuting  attorney,  shown 
by  the  deposition  end  objected  to  by  defend- 
ant, would  be  excluded,  and  that  the  Jury 
would  consider  the  testimony  of  the  report- 
er Just  given  with  the  deposition  then  being 
read.  Tliat  testimony  being  in  without  ob- 
jection or  exception,  and  without  motion  to 
strike  out,  there  was,  of  course,  no  error  in 
stating  that  it  should  be  considered.  Again, 
Saito,  in  his  deposition,  stated  in  terms  tbat 
the  defendant,  Lewendowskl,  was  the  man 
who,  at  the  time  of  the  attack,  put  his  hand 
into  his  (Salto'8)  pockets  and  took  bis  prop- 
erty from  him,  thus  sufficiently  identifying 
defendant  as  one  of  the  parties  who  attack- 
ed him. 

5.  It  is  contended  that  tbe  instruction  as 
to  reasonable  doubt  was  misleading.  The 
instruction,  so  far  as  Is  necessary  to  explain 
the  point  madtb  was  as  follows:  "A  reason- 
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able  doiibt  Is  that  state  of  the  case  which, 
after  the  entire  comparison  and  considera- 
tion of  all  the  evidence  in  the  cause,  leaves 
the  minds  of  the  Jurors,"  etc.  The  criticism 
is  "that  a  reasonable  doubt  obviously  is  not 
a  'state  of  the  case,'  but,  on  the  other  hand, 
is  rather  a  condition  of  mind."  The  term 
"case,"  used  in  the  instmctlon,  was  used  by 
Ohlef  Justice  Shaw  in  his  definition  of  "rea- 
sonable doubt"  in  the  case  of  Commonwealth 
T.  Webster,  5  Cush.  320,  62  Am.  Dec.  711. 
and  this  instruction  has  been  so  often  ap- 
proved by  this  court  that  defendant's  objec- 
tion does  not  seem  to  call  for  further  com- 
ment 

This  disposes  of  all  the  points  made  by  ap- 
pellant in  his  brief  for  a  reversal  of  the  judg- 
ment and  order. 

The  Judgment  and  order  are  affirmed. 

We  CMicnr:    SHAW,  J.;  VAN  DYKE,  J. 


143  Cal.  m 

PEOPLE  V.  MORALES.     (Cr.  1,101.) 
(Sapreme  Court  of  California.    June  14,  1904.) 

HOMICIDE  —  JUSTIFICATION  —  EVIDENCE— STHP- 

FlCIfiNCT— ADJHSSIBILrrT— WrrNEBS- 

KS— CBOSS-KXAKINATION, 

1.  On  prosecution  for  manslaughter,  evidence 
that  deceased  and  another  person  entered  de- 
fendant's home  in  the  nighttime  to  arreat  him, 
iaformed  him  of  their  purpose,  and  displayed 
their  pistols  in  order  to  intimidate  him,  and 
that  while  defendant  was  in  the  act  of  dress- 
ing deceased  stooped  to  get  defendant's  shoes, 
whereon  defendant  graboed  a  pistol  from  the 
deceased  and  shot  him,  did  not  show  that  the 
;boml(!ide  was  Justiflable. 

2.  Where,  on  prosecution  for  homicide,  it  ap- 
peared tJiat  deceased  and  another,  bs  officers, 
attthnpted  to  arrest  defendant  after  night,  and 
that  defendant  shot  thn>nf(h  a  tin  lantern  held 
by  oqe  of  the  officers,  hitting  the  deceased  and 
killing'  him,  it  was  not  error  to  admit  in  evi- 
dence the  bullet  taken  from  the  body  of  the 
deceased,  accompanied  by  a  small  piece  of  tin. 

3.  On  a  proaecntton  for  killing  an  officer  with 
a  pistol  taken  frqm  him  by  th^  defendant  at 
the  time  of  the  homicide,  it  appeared  that  the 
pistol  Vras  a  45-caliber  Colt's  loaded  with  44- 
caliber  cartridges  with  the  ends  cat  oft,  though 
it  was  not  necessary  to  cut  off  the  ends  in  order 
to  use  them  in  such  ]^istol.  Held,  that  it  was 
not  error  to  admit  in  evidence  a  45-caliber 
Smith  &  Wesson  pistol,  which  the  deceased  had 
been  in  the  tiabit  of  using  with  the  some  style 
of  cartridges,  in  doing  which  it  was  necessary 
to  cut  the  ends  off.  as  explaining  the  possession 
of  cut-off  cartridges  by  the  deceased,  and 
strengthening  the  proposition  that  the  bullet 
taken  from  bis  body  was  one  that  came  from 
bis  own  pistol. 

4.  Where,  in  prosecution  for  killing  an  officer 
attempting  to  arrest  defendant,  defendant  testi- 
fied on  examination  in  chief  that  he  was  not 
informed  that  the  officers  had  come  to  arrest 
him,  and  that  they  did  not  tell  him  they  were 
officers,  or  show  any  authority  or  warrant  of 
arrest,  it  was  proper  cross-examination  to  ask 
him  whether  or  not  the  deceased  had  not  once 
before  arrested  him  on  tho  same  charge  on 
which  he  attempted  to  arrest  him  at  the  time 
of  the  homicide,  and  whether  defendant  did 
not  on  such  previous  occasions  succeed  in  get- 
ting away. 

In  Bank.  Appeal  from  Superior  Court, 
Los  Angeles  County;  B.  N.  Smith,  Judge. 


Pedro  Morales  was  convleted  of  mansl&agb- 
.ter.  From  the  Judgment,  and  from  the  order 
denying  his  motion  for  new  trial,  be  appeala^ 
Affirmed. 

Frank  W.  Allender  and  Clifton  Aztell,  for 
appellant  U.  S.  Webb,  Atty.  Gen.,  and  J.  C. 
Daly,  Deputy  Atty.  Gen.,  for  the  People 

SHAW,  J.  This  Is  an  appeal  from  a  Judg- 
ment convicting  the  defendant  of  the  crime 
of  manslaughter,  and  from  an  order  denying 
bis  motion  for  a  new  trial. 

The  defendant  was  charged  with  the  mur- 
der of  one  George  Lee  Wilson.  The  eWdence 
on  behalf  of  the  prosecution  shows  that  tbe 
deceased  and  one  Albert  Smith,  having  a  war- 
rant for  the  arrest  of  tbe  defendant  entered 
his  house  at  the  time  of  the  homicide  for  tbe 
purpose  of  making  the  arrest  found  tbe  de- 
fendant in  bed,  and  that  while  defendant  was 
in  the  act  of  dressing  Wilson  stooped  to  get 
defendant's  shoes,  whereupon  the  defendant 
grabbed  Wilson's  pistol  and  fired  the  shot 
which  killed  him.  The  defendant  claims  that 
the  evidence  is  insufficient  to  show  that  it 
was  he  who  fired  the  fatal  shot  In  this, 
however,  he  Is  evidently  relying  upon  tbe  evi- 
dence given  on  behalf  of  tbe  defendant  Tbe 
evidence  for  tbe  prosecution  clearly  shows 
tbe  facts  as  above  stated,  and  It  was  for  tbe 
Jury  to  determine  with  respect  to  the  credi- 
bility of  the  witnesses. 

The  defendant  also  contends  that  under  the 
circumstances  of  the  case  the  homicide  was 
Justifiable,  on  the  theory  that  tbe  officers  used 
undue  violence  In  making  tbe  arrest  In  his 
brief,  defendant's  counsel  ask  this  question: 
"Had  they  tbe  right  to  drag  Mm  forth  by  the 
hair  of  the  head  at  almost  the  hour  of  mid- 
night when  all  nature  was  at  rest,  and  thus 
by  their  manner  and  conduct  strike  toror 
Into  the  very  hearts  of  the  Inmates  of  that 
little  home?"  Here,  again,  counsel  are  rely- 
■ing  upon  the  testimony  of  the  defendant  and 
the  witnesses  In  his  behalf.  The  testimony 
of  tbe  prosecution  shows  that  the  officers  in- 
formed him  that  they  were  there  to  arrest 
him,  and  used  no  undue  violence  In  making- 
the  arrest  and  that  the  precautions  they  took 
in  the  way  of  displaying  pistols  to  Intimidate 
the  defendant  were  eminently  proper.  In  view 
6t  the  character  of  the  defendant  as  disclosed 
by  the  subsequent  occurrences.  Notwith- 
standing all  their  precautions,  the  defendant 
succeeded  in  escaping,  at  the  cost  of  the  life 
of  one  of  the  officers. 

The  defendant  objected  to  the  admission  in 
evidence  of  the  bullet  taken  from  the  liody  of 
the  deceased,  accompanied  by  a  small  piece  of 
tin.  The  objection  was  not  well  taken.  It 
was  shown  that  tbe  bullet  was  found  in  the 
body  of  the  deceased  and  caused  his  death, 
and  that  at  the  time  it  was  taken  from  tbe 
body  It  had  attached  thereto  a  small  piece  of 
tin,  which  had  afterwards  become  detached 
while  the  bullet  was  in  the  possession  of  tbe 
sheriff.  The  significance  of  the  piece  of  tin 
arose  from  tbe  testimony  to  tbe  effect  that 
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the  only  light  In  the  room  at  the  time  of  tbe 
arrest  consisted  of  a  lantern  held  by  one  of 
the  officers,  and  that  the  defendant  shot 
through  the  lantern,  which  was  made  of  tin, 
putting  oat  the  light,  and  hitting  the  deceased 
at  the  same  time.  The  presence  of  the  tin  on 
the  ballet  strongly  corroborated  this  testi- 
mony. 

Defendant  also  claims  that  tbe  coart  erred 
in  admitting  In  evidence  certain  other  bullets 
and  another  pistol,  not  the  one  nsed  by  the 
defendant  on  the  occasion  of  the  homicide. 
The  pistol  used  by  the  defendant,  which  he 
took  from  the  deceased,  was  a  45-caliber 
Colt's,  loaded  with  44-callber  Winchester 
cartridges  with  tbe  ends  cat  off.  It  was  not 
necessary  to  cut  off  the  ends  of  the  cartridges 
to  use  tbem  In  a  pistol  of  that  description. 
There  was  some  dispute  concerning  tbe  simi- 
larity of  the  bullets  of  the  cartridges  taken 
from  Wilson's  pistol  after  the  homicide,  aa 
compared  with  tbe  ballet  taken  from  bis 
body.  It  appeared  that  the  deceased,  Wilson, 
two  days  before  the  homicide,  was  using  a 
45-callber  Smith  &  Wesson  pistol,  which  he 
loaded  with  44-callber  Winchester  cartridges; 
that.  In  order  to  do  so,  he  bad  to  cut  the  ends 
off  the  bullets,  and  that  he  had  some  of  these 
cat-off  cartridges  In  his  belt;  that  be  then  ex- 
changed tbe  Smith  ft  Wesson  pistol  for  the 
45-caliber  Colt's  pistol  nsed  by  the  defendant 
at  the  time  of  the  homicide,  and  loaded  the 
Coltfs  pistol  with  some  of  these  cut-off  Win- 
chester cartridges  which  be  had  in  his  belt 
Tbe  Smith  &  Wesson  pistol  Introduced  In  evi- 
dence was  of  tbe  same  pattern  and  size  as 
that  which  the  deceased  bad  in  his  possession 
when  he  used  tbe  cnt-off  cartridges  ttaoeln. 
The  sole  purpose  of  Introdacing  it  in  evi- 
dence was  to  explain  the  possession  of  tbe 
cat-off  cartridges  by  the  deceased,  and  there- 
by strengthen  the  proposition  that  the  bullet 
taken  from  his  body  was  one  which  came 
from  his  own  pistol.  The  evidence  was  clear- 
ly relevant  for  that  purpose. 

Defendant  also  complains  of  tbe  cross-ex- 
amination of  the  defendant  while  on  tbe 
stand  as  a  witness.  Tbe  district  attorney,  on 
croea-examlnation,  asked  him  whether  or  not 
tbe  deceased  had  not  once  before  arrested  him 
on  the  same  charge  on  which  he  attempted  to 
arrest  him  at  tbe  time  of  the  homicide,  and 
whettaer  the  defendant  did  not  on  the  previ- 
ous occasion  succeed  in  getting  away.  The 
defendant  disclaimed  any  knowledge  of  the 
facts  Imputed  in  the  question.  The  cross-ex- 
amination was  made  In  response  to  tbe  evi- 
dence of  the  defendant  himself  on  examina- 
tion in  chief,  in  which  he  contradicted  the  evi- 
dence of  the  prosecution  to  tbe  effect  he  was 
informed  that  the  officers  had  come  to  arrert 
him,  and  declared  that  they  did  not  tell  blm 
that  they  were  officers,  or  show  a  star,  or  any- 
thing that  made  him  believe  they  were  offi- 
cers, or  show  any  warrant  of  arrest,  or  tell 
him  that  he  was  being  arrested.  The  cross- 
examination  was  an  evident  attempt  on  the 
part  of  tbe  district  attorney  to  show  that  the 


defendant,  notwithstanding  bis  denial,  knew 
the  deceased,  and  knew  that  he  was  an  offi- 
cer. This  was  legitimate  cross-examination. 
The  defendant  in  his  examination  in  chief 
evidently  intended  to  leave  the  impression 
that  he  was  entirely  ignorant  of  the  offlcial 
character  of  the  parties  who  attempted  to 
make  tbe  arrest,  and  that  he  was  Justified  in 
considering  it  as  an  unprovoked  and  unjustifi- 
able assault  upon  bim  In  bis  own  house.  It 
was  proper  for  the  district  attorney,  if  he 
could,  to  show  by  the  defendant's  own  testi- 
mony that  he  knew  that  the  deceased  was  an 
officer  who  had  previously  made  an  attempt 
to  arrest  him. 

No  other  errors  are  complained  of. 

The  Judgment  and  order  appealed  from  are 
affirmed. 

We  concur:  BEATTY,  C.  J.;  ANGELLOT- 
TI,  J.;  VAN  DYKE,  J.;  McFABLAND,  J.; 
liORIGAN,  J.;  HENSHAW,  J. 
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DRISCOLL  V.  DRISCOLL.    (Sac.  1,229.)* 
(Supreme  Court  of  CJalifomia.    June  13,  1904.) 

ASSIONUKNTS  —  TAUDITT  —  CONSIDIBA.TIOII  — 
BUBDEN    or    PBOOF— GIFTS — DELIVEBT. 

1.  Where  deceased,  several  years  before  his 
last  illness,  executed  an  instmment  In  writing 
transferring  certain  property  to  his  daughter, 
and  there  was  no  evidence  that  at  tbe  time  the 
instrument  was  executed  deceased  was  in  con- 
templation or  in  fear  of  death,  or  that  he  made 
it  with  intent  that  it  should  take  effect  only 
in  case  of  death,  and  the  circumstances  showed 
that  it  was  not  made  in  expectation  of  speedy 
death,  it  conld  not  be  regarded  as  a  gift  causa 
mortis. 

2.  Where  deceased  executed  a  written  instru- 
ment assigning  certain  property  to  his  daughter, 
and  delivered  the  instrument  to  her,  and  after- 
wards continued  to  hold  the  same  relation  to 
the  property  as  before,  bnt  there  was  no  show- 
ing that  the  instrument  was  not  to  take  effect 
until  after  his  death,  or  that  anything  of  that 
character  was  said  at  the'  time  of  Its  execution, 
the  instrument  was  not  a  testamentary  dis- 
position of  property. 

3.  Under  the  express  provisions  of  Civ.  C!ode, 
fS  1614,  1615,  an  assignment  in  writing  is  pre- 
sumed to  be  supported  by  a  sufficient  consider- 
ation, and  a  party  seeking  to  avoid  It  for  wajtt 
of  consideration  has  the  burden  of  showing  such 
fact. 

4.  tinder  the  express  provisions  of  Civ.  Code, 
5  1040,  a  voluntary  transfer  of  property  Is  val- 
id, though  there  is  no  consideration. 

6.  In  the  absence  of  a^  Imputation  of  fraud, 
the  amount  of  the  eonsideration  for  a  deed  is 
immaterial. 

6.  A  sale  of  personal  property  is  good  between 
the  parties  without  delivery. 

7.  Civ.  Code,  I  1147,  makes  delivery  essential 
to  the  yaliditj  of  a  gift  when  the  thing  given 
is  capable  of  delivery.  Section  953  deGnes  a 
chose  in  action  as  the  right  to  recover  money 
or  other  personal  property  by  a  judicial  pro- 
ceeding. Section  1146  defines  a  gift  as  a  trans- 
fer of  personal  property,  which,  if  made  In  writ- 
ing, is  by  section  1053  called  a  grant  or  con- 
veyance or  bill  of  sale,  and  by  section  1083 
vests  in  the  transferee  all  the  actual  title  to 
the  thing  transferred  which  the  transferee  then 

■Rehearing  denied  July  U,  ItM. 

f  e.  See  Sales,  vol.  43,  Cent.  Dig.  |  Ul. 
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has.  A  father  exeented  «  trrttten  instnunent 
transferrini;  to  his  daughter  certain  real  prop- 
erty, and  assigning  to  her  his  interest  in  a  part- 
nership, and  thereafter  continued  to  deal  with 
the  partnership  property  as  he  had  formerly 
done,  as  if  he  was  the  owner  of  his  original 
interest  therein.  Held  that,  as  the  interest  in 
the  partnership  was  incapable  of  manual  de- 
livery, the  delivery  of  the  written  instrument 
was  a  sufficient  deliTery  to  make  a  valid  gift. 

8.  Where  a  father  executed  a  written  instru- 
ment assigning  certain  property  and  his  inter- 
est in  a  partnership  to  his  daughter,  and  there- 
after continued  to  deal  with  partnership  prop- 
erty as  if  he  owned  his  former  interest  therein, 
such  action  did  not  impair  the  title  obtained 
by  the  daughter,  restore  the  ownership  of  the 
property  to  the  father,  or  entitle  hia  adminis- 
trator to  the  possession  thereof. 

Commissionerg'  Decision.  Department  1. 
Appeal  from  Superior  Court,  Sacramento 
County;  Peter  J.  Shields,  Judge. 

Action  by  Catherine  Drlscoll,  as  adminis- 
tratrix of  the  estate  of  John  Drlscoll,  deceas- 
ed, against  Mary  G.  Drlscoll.  From  a  judg- 
ment for  defendant,  plaintiff  appeals.  Af- 
firmed. 

Frank  D.  Ryan  and  James  B.  Devlne  (M. 
S.  Wahrbaftig.  of  counsel),  for  appellant 
Devlin  St  Deylln,  for  respondent 

HARRISON,  0.  In  May,  1897,  John  Drls- 
coll was  a  member  of  liie  partnership  of 
Root,  Nellson  &  Co.,  composed  of  H.  F.  Root, 
Alexander  Nellson,  and  himself,  and  made 
and  acknowledged  before  a  notary  public, 
and  delivered  to  his  daughter,  Mary  G.  Dris- 
coll,  the  defendant  herein,  the  following  in- 
strument: 

"Know  all  men  by  these  presents:  That 
I,  John  Drlscoll,  of  the  city  of  Sacramento, 
county  of  Sacramento,  and  state  of  Cal- 
ifornia, bereby  grant  to  my  daughter,  Mary 
G.  Drlscoll,  the  following  described  real  and 
personal  property:  The  west  sixty  (60)  feet 
of  lot  two  (2),  In  the  block  bounded  by  L 
and  M  and  Eighth  and  Ninth  streets,  of  the 
city  of  Sacramento,  together  with  all  the 
improvements  thereon;  also  an  undivided 
one-third  interest  In  and  to  lot  number  two 
(2),  and  the  north  thirty-five  (35)  feet  of 
lot  number  three  (3),  In  the  block  bound- 
ed by  N  and  O  and  Front  and  Second 
streets.  In  said  city  of  Sacramento,  together 
with  the  Improvements  thereon.  I  also  here- 
by assign,  sell,  transfer,  and  deliver  to  ray 
said  daughter  my  undivided  one-third  Inter- 
est in  the  firm  of  Root,  Nellson  &  Co.,  in- 
cluding all  the  personal  property  of  said 
firm,  consisting  of  machinery,  tools,  iron,  and 
other  property  situated  In  the  foundry  and 
machine  shop  of  said  firm  on  said  lot  two, 
and  the  north  35  feet  of  lot  three  (3),  In  the 
block  between  Front  and  Second  and  N  and 
O  streets,  Sacramento  city,  together  with  my 
Interest  In  the  book  accounts  and  notes  ow- 
ing to  said  firm  and  the  good  will  of  the 
business  of  said  firm.  Said  property  above 
conveyed  by  me  Is  all  my  separate  property, 
having  been  acquired  by  me  prior  to  my  mar- 
riage to  my  present  wife. 


"In  witness  whereof,  I  have  hereunto  set 
my  band  and  seal  this  25th  day  of  May. 
1897. 

"John  Drlscoll. 

"Signed  and  delivered  In  presence  of 
Adolph  Hellbron." 

After  receiving  the  Instrument  the  de- 
fendant delivered  it  to  Adolph  Hellbron  for 
safe-keying,  who  retained  custody  of  it  un- 
til after  the  death  of  Mr.  Driscoll,  when  he 
delivered  It  to  the  defendant  and  she  caused 
it  to  be  recorded  in  the  office  of  the  coimty 
recorder.  Neither  the  defendant  nor  her  fa- 
ther informed  the  other  members  of  the  co- 
partnership of  the  execution  of  the  Instru- 
ment; but  Mr.  DrhscoU  continued  his  rela- 
tion with  them,  and  to  act  as  a  member  of 
the  firm,  in  the  same  manner  as  before  its 
execution,  until  his  death  in  1902.  After  his 
death  the  phiintlff  (his  widow)  was  appointed 
special  administratrix  of  his  estate  &nd  com- 
menced the  present  action  against  the  de- 
fendant, alleging  in  her  complaint  the  execu- 
tion of  the  above  Instrument;  that  the  same 
was  made  without  consideration,  and  was  not 
delivered  by  Drlscoll  in  his  lifetime;  that  pos- 
session of  the  personal  property  therein  was 
not  delivered  to  the  defendant  In  the  life- 
time of  her  father,  but  was  retained  by  hbn 
until  bis  death;  that  after  his  deatb  the  de- 
fendant obtained  possession  of  the  instro- 
ment  and  c&nsed  it  to  be  recorded,  and  by 
virtue  thereof  took  possession  of  the  pei^ 
sonal  property  and  withholds  the  same  from 
the  plaintiff,  and  claims  to  be  Its  owner. 
She  thereupon  prayed  for  a  recovery  of  the 
possession  of  the  personal  property  or  its 
value,  and  that  the  above  Instrument  be  set 
aside  and  declared  null  and  void.  Upon  the 
trial  of  the  cause  the  court  found  that  the 
instmment  was  executed  to  the  defendant  for 
a  good  and  valuable  consideration,  and  was 
delivered  to  her  by  ber  father  on  the  day 
of  its  execution,  and  that  she  thereby  be- 
came the  owner  and  entitled  to  the  posses- 
sion of  the  copartnership  interest  of  her 
father  in  the  assets  of  the  partnership,  and 
that  the  plaintiff  has  no  right  or  interest 
therein.  From  this  Judgment  and  an  order 
denying  a  new  trial  the  plaintiff  has  appeal- 
ed. 

It  is  contended  on  the  part  of  the  plaintiff 
that  it  ap];>ears  from  the  evidence  that  the 
instrument  was  executed  without  any  con- 
sideration, and  was,  therefore,  intended  as  a 
gift;  that  the  gift  of  the  personalty  was  not 
to  take  effect  until  after  the  death  of  the 
father,  but  that  he  was  to  retain  Its  posses- 
sion and  control  during  his  lifetime;  that  the 
instrument  was,  therefore,  of  a  testamentary 
character,  and  for  that  reason  void;  that 
whether  the  transaction  between  the  father 
and  the  defendant  be  regarded  as  a  gift 
inter  vivos  or  as  a  gift  causa  mortis.  It  was 
Ineffective,  for  the  reason  that  there  was  no 
delivery  to  the  defendant  of  the  possession 
of  the  property  during  the  lifetime  of  her 
father:  and  that  at  the  time  of  his  deatb  It 
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formed  a  portion  of  bis  estate,  wblch  the  Ap- 
pellant, ns  the  administratrix  tbereof,  is  enti- 
tled to  recover.  Tbe  instrument  was  made 
many  years  prior  to  tbe  last  Illness  of  Mr. 
Driscoll,  and  there  is  no  evidence  that  at 
the  time  he  made  It  he  •was  in  contemplation 
or  fear  of  death,  or  that  he  made  it  with  in- 
tent that  It  shonld  take  effect  only  In  case 
of  his  death;  and  the  circumstances  under 
which  it  was  made  fully  refute  any  claim 
that  it  was  made  in  expectation  of  speedy 
death.  It  cannot,  therefore,  be  regarded  as 
intended  for  a  gift  causa  mortis. 

Neither  can  the  instrument  be  regarded 
u  a  testamentary  disposition  of  the  prc^rty, 
or  that  It  was  so  intended  by  him.  It  is 
very  probable  that  he  intended  by  it  to  make 
Bome  provision  for  his  daughter  that  would 
be  available  for  ber  support  in  case  of  his 
death.  Tbe  character  of  the  instrument  and 
the  circumstances  under  which  it  was  made 
lead  to  that  inference.  All  gifts  of  property 
from  a  parent  to  a  child  are  subject  to  the 
same  inference,  but  such  provision  is  not 
of  a  testamentary  character,  or  for  that  rea- 
son to  be  held  Invalid;  and,  although  it  was 
shown  that  after  the  execution  of  the  instm- 
fflent  he  continued  to  bold  the  same  relation 
to  the  property,  so  far  as  the  outside  world 
was  concerned,  as  before,  there  was  no  evi- 
dence that  tbe  Instrument  was  made  in  pur- 
suance of  an  agreement  therefor,  or  that  It 
was  not  to  take  effect  until  after  bis  death, 
or  that  anything  of  that  character  was  said 
at  the  time  of  its  execution.  On  the  day  of 
Its  execution  Driscoll  and  his  daughter  went 
ivlth  Mr.  Heilbron  to  tbe  office  of  the  notary, 
in  pursuance  of  a  previous  appointment,  for 
the  express  purpose  of  making  the  instru- 
ment. What  Mr.  Driscoll  said  at  that  inter- 
view is  not  very  fully  shown.  The  notary 
testified  that  he  fully  explained  to  him  that, 
if  he  made  tbe  deed,  it  would  be  an  absolute 
transfer,  and  tbe  property  would  pass  ont 
of  his  hands,  and  he  would  have  no  right  or 
control  of  It,  or  right  of  revocation;  that  he 
explained  to  him  that,  in  order  to  be  effectual, 
the  deed  must  be  delivered  to  tbe  defendant, 
and  that  he  would  have  no  right  to  set  it 
aside:  that  thereupon,  after  it  had  been  ex- 
ecuted, Driscoll  delivered  it  to  the  defendant 
The  defendant  testifled  that  her  father  de- 
livered the  deed  to  her  in  the  notary's  office; 
thnt  there  was  no  condition  attached,  and  no 
agreement  or  bargain  between  herself  and 
her  father.  This  testimony  was  uncontra- 
dicted, as  was  also  the  testimony  that,  after 
Driscoll  had  delivered  the  Instrument  to  the 
defendant,  she  placed  it  in  the  hands  of  Mr. 
Tlellbron  for  «!afe-keeplng,  and  that  he  con- 
tinued to  be  Its  custodian  until  after  the  death 
of  Driscoll;  nor  was  there  any  evidence  quali- 
f.ving  or  Impairing  its  effect.  The  court  was, 
therefore,  fully  Justified  in  making  the  above 
finding  In  reference  to  the  execution  of  tbe 
instrument  Tlpon  tbe  face  of  the  instru- 
ment It  purported  to  be  a  grant  to  the  de- 
fendant In  prtesentl  of  the  property  described 


therein,  and,  as  there  was  too  evidence  of  any 
matter  connected  with  the  transaction  which 
in  any  respect  qualifies  or  limits  its  legal 
effect,  tbe  only  function  of  the  court  was  to 
give  effect  to  Its  terms,  and  to  declare  that 
the  defendant  became  thereby  vested  with 
the  entire  interest  of  her  father  in  tbe  jnrop- 
erty  described  in  the  instmment. 

Tbe  finding  tliat  the  instrument  was  ex- 
ecuted for  a  good  and  valuable  consideration 
was  also  authorised  by  Uie  evidence.  Being 
in  writing,  a  sufficient  consideration  was  pre> 
sumed  (Glv.  Oode,  i  1014);  and,  if  the  plain- 
tiff would. seek  to  avoid  it  for  want  of  con- 
Mderatlon,  the  burden  of  showing  such  fact 
was  upon  her  (Id.  g  1615).  If  tbe  transaction; 
is  to  be  regarded  as  a  vohmtary  transfer,  no 
consideration  was  necessary  for  its  validity. 
Id.  i  1040.  The  plaintiff  not  only  failed  to 
show  a  want  of  consideration,  but  she  did 
not  even  attempt  to  make  such  showing; 
and  it  affirmatively  appears  that  upon  the 
suggestion  of  the  notary  tbe  defendant  gave 
to  her  father  a  dollar  as  a  consideration  for 
tbe  deed.  In  the  absence  of  any  imputation 
of  fraud,  the  amount  of  the  consideration  for 
a  deed  is  immateriaL  Ohltty  on  Contracts, 
29;  Tjawrence  v.  McCalmont,  2  How.  452, 
11  U  Ed.  326. 

The  chief  ground  upon  which  t3ie  appellant 
seems  to  rely  for  a  reversal  of  the  Judg- 
ment Is  that  there  was  no  delivery  of  the 
property  to  the  defendant  during  the  life- 
time of  her  father.  A  sale  of  x)er8onaI  prop- 
erty is,  however,  good  as  between  the  parties, 
whether  the  possession  be  delivered  or  not. 
Want  of  delivery  renderis  It  void  only  as  to 
creditors  and  subsequent  purchasers.  Visber 
r.  Webster,  13  Cal.  58;  Benjamin  on  Sales, 
S  806.  If,  however,  the  transaction  between 
the  defendant  and  her  father  could  be  con- 
sidered as  a  voluntary  transfer  or  gift  from 
him  to  her,  the  same  result  would  follow. 
The  provision  in  section  1147,  Civ.  Code,  mak- 
ing a  delivery  essential  to  tbe  validity  of  a 
gift.  Is  limited  to  "verbal"  gifts,  and  re- 
quires an  actual  delivery  only  when  tbe  thing 
given  "is  capable  of  delivery."  "Delivery, 
in  this  as  In  every  other  case^  must  be  ac- 
cording to  the  nature  of  tbe  thing.  It  must 
be  an  actual  delivery,  bo  far  as  the  subject 
is  capable  of  delivery.  It  must  be  secundum 
kubjectam  materiam,  and  be  the*  true  and 
effectual  way  of  obtaining  the  command  and 
dominion  of  the  subject.  If  the  thing  be  not 
capable  of  actual  delivery,  there  must  be 
some  act  equivalent  to  It.  The  donor  must 
part,  not  only  with  tbe  possession,  but  with 
the  dominion  of  tbe't)roperty.  If  the  thing 
given  be  a  chose  in  action,  the  law  requires 
an  assignment,  or  some  equivalent  instru- 
ment and  the  transfer  must  be  actually  exe- 
cuted." 2  Kent  Com.  •439.  If  the  property 
Is  not  in  the  possession  of  the  donor,  his  ex- 
ecution and  delivery  of  a  deed  or  assignment 
thereof  1»  an  efficient  mode  of  parting  with 
Ms  dominion  over  the  property,  since  he 
thereby  gives  tbe  means  of  obtaining  posses- 
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Blon  and  control  ot  tbe  tbing  given.  A  chose 
In  action— "the  right  to  recover  money  or 
other  personal  property  by  a  judicial  proceed- 
ing" (Civ.  Code,  S  95S)— Is  not  susceptible  of 
manual  delivery;  but  such  property  is  not. 
for  that  reason,  incapable  of  being  made  tbe 
subject  of  a  gift 

The  interest  of  one  partner^  In  tbe  assets  ot 
the  partnership  does  not  entitle  bim  to  tbe 
exclusive  possession  of  any  particular  portion 
of  such  assets,  and  a  transfer  by  him  to 
another  of  such  Interest  does  not  give  to  tbe 
transferee  the  right  to  the  possession  of  any 
portion  of  tbe  partnership  property,  but  mere- 
ly a  right  to  an  accounting  with  tbe  other 
members  of  the  partnership,  and  upon  a  set- 
tlement of  Its  affairs  to  receive  tbe  share  to 
which  tbe  partner  would  have  been  entitled. 
Miller  V.  Brlgham,  50  Cal.  615.  "Where  a 
partner  sells  or  assigns  his  share  to  a  third 
person  In  a  partnership,  charge  of  possession 
is  not  possible,  and  manual  delivery  Is  not 
essential  to  the  validity  of  tbe  conveyance. 
The  parties  are  not  tenants  In  common,  but 
tbe  assignment  conveys  a  right  In  the  nature 
of  a  chose  to  action  not  capable  of  deliv- 
ery, and  notice  of  an  assignment  to  the  hold- 
er of  the  fund  or  to  third  persons  Is  all  that 
Is  essential,  and  even  that,  as  between  tbe 
assignor  and  tbe  assignee,  is  not  necessary." 
Bates  on  Partn^shlp,  §  548.  Under  the  com- 
mon law  a  gift  of  personalty  effected  by  a 
deed  operated  proprlo  vlgore  to  vest  tbe  donee 
with  the  title  to  tbe  property  upon  the  de- 
livery of  the  deed  without  a  delivery  of  the 
thing  given.  In  the  words  of  Abbott,  C.  J.,  in 
Irons  V.  Bmallpiece,  2  B.  &  Aid.  551:  "A  par- 
ty cannot  avoid  his  own  voltmtary  deed,  al- 
though he  may  his  own  voluntary  promise." 
See,  also,  Ward  v.  Audland,  16  M.  &  W.  862; 
Kdkewlch  V.  Manning,  1  De  Gex,  M.  &  O.  176. 
Tbe  same  rule  Is  declared  in  McCutcben'8 
Adm'rs  v,  McCutchen,  9  Port  650;  Horn  v. 
Oartman,  1  Fla.  63,  86;  (xordon  v.  Wilson,  4» 
N.  C.  64;  Hannon  v.  State,  9  Oill,  440;  San- 
bom  T.  Goodhue,  28  N.  H.  48,  59  Am.  Dec. 
396;  McEwen  v.  Troost,  1  Sneed,  186;  Thorn- 
ton on  Gifts  and  Advancements,  {{  189,  294. 
"To  transfer  property  by  gift  there  must  be 
a  deed  or  instrument  of  gift,  or  there  must 
be  an  actual  delivery  of  tbe  thing  to  tbe 
donee.  Both  are  not  requisite."  Wyche  v. 
Greene,  11  Ga.  1B9.  "Where  a  gift  inter 
vivos  is  perfected  by  delivery  of  possession 
of  the  thing  or  delivery  of  a  deed  of  gift,  it  is 
complete,  although  made  without  any  con- 
sideration." Fulton  V.  Fulton,  48  Barb.  590. 
"A  transfer  of  a  claim  or  chose  in  action  by 
a  written  instrument  nnder  seal,  duly  exe- 
cuted, has  tbe  effect  to  direst  tbe  title  of  tbe 
donor  In  the  assigned  property,  and  has  tbe 
same  effect  as  an  actual  delivery.  The  de- 
livery of  tbe  assignment  is  deemed  a  deliv- 
ery of  the  property  conveyed."  Matson  v. 
Abbey,  70  Hun,  475,  24  N.  Y.  Supp.  284.  In 
Hope  T.  Hutcblns,  9  Gill  &  J.  77,  where  a 
mother  had  made  a  deed  of  gift  to  ber  daugh- 


ter, in  which  she  reserved  the  right  to  tbe 
use  and  enjoyment  of  tbe  property  given  dar- 
ing b&e  natural  life,  the  court  held  that  tbe 
l^al  title  passed  upon  the  execution  of  the 
deed.  A  similar  rule  was  declared  in  Banks' 
Adm'r  v.  Marksberry,  8  Lltt  275.  A  dis- 
tinction is  to  be  noted  between  reserving  a 
right  to  tlie  use  of  the  property  given  and  re- 
serving tbe  property  itself  until  a  future 
time. 

There  is  no  statutory  requirement  la  tbis 
state  that  a  gift  which  is  effected  by  an  exe- 
cuted grant  shall  be  accompanied  by  a  deliv- 
ery of  the  property  given,  and,  as  between 
tbe  itarties  to  the  transaction,  there  la  no 
violation  of  law,  or  Infringement  of  public 
policy,  if  tbe  donor,  after  be  baa  executed 
the  instrument  of  gift,  shall  retain  posses- 
sion of  the  property.  A  gift  is  declared  by- 
section  1146,  Civ.  Code,  to  be  "a  transfer  of 
personal  property,"  which,  if  made  In  writ- 
ing, is  by  section  1063  called  a  "grant,  or 
conveyance,  or  bill  of  sale,"  and  by  section 
1083  "vests  in  the  transferee  all  the  actual 
title  to  the  thing  transferred  which  the  trans- 
ferror then  has,  unless  a  different  intention  Is 
expressed,  or  is  necessarily  implied."  As, 
under  section  1053,  Civ.  Code,  this  provision 
applies  to  personal  as  well  as  real  property, 
the  Interest  Intended  to  be  transferred  Is,  un- 
der section  1054,  Id.,  vested  in  the  transferror 
upon  the  donor's  delivery  of  the  grant  Un- 
der these  provisions  it  follows  tbat  upon  tbe 
delivery  by  Mr.  DriscoU  to  the  defendant. 
May  27,  1897,  of  the  Instrument  then  ^e- 
cuted  by  him,  she  became  vested  with  all  tbe 
Interest  which  he  then  had  in  tbe  property 
described  in  the  grant. 

Tbe  conduct  of  the  defendant  or  of  ber 
father  with  reference  to  tbe  property  after 
she  bad  become  vested  with  the  title  thereto 
did  not  have  tbe  ^ect  to  restore  this  owner- 
ship to  him,  and  the  plaintiff  herein  has  no 
interest  in  the  property,  or  right  to  its  pos- 
session, except  such  as  Mr.  DrlscoU  liad  at 
the  time  ot  his  death.  It  was  not  in  bis  pow- 
er, after  he  had  parted  with  the  title,  eltUer 
by  his  silence,  or  by  any  act  or  declaration 
on  his  part,  to  impair  tbe  title  which  be  bad 
given  to  the  defendant;  and  whetber  the 
defendant  notified  the  other  members  of  tbe 
partnership  of  her  ownership,  or  concealed 
tbe  fact  from  them,  as  well  as  whether  she 
thereupon  sought  an  Immediate  accounting 
and  winding  up  of  the  affairs  of  the  partner- 
sblp,  or  suffered  her  father  to  continue  bis 
relation  to  tbat  firm  and  to  represent  ber  in- 
terests therein  nntll  the  time  of  his  death, 
were  matters  in  which  the  other  members  of 
the  firm  might  acquiesce,  or  to  which  they 
might  object,  but  they  were  matters  in  which 
the  plaintiff  had  no  concern,  and  which  do 
not  confer  upon  her  any  right  to  the  posses- 
sion of  tbe  property. 

Certain  rulings  of  the  court  upon  tbe  ad- 
mission of  testimony  offered  at  the  trial 
were  excepted  to  by  the  appellant;  but  upon 
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aa  ezamtsatioii  of  tbs  record  we  are  aatle* 
fled  that  the  plaintiff  did  not  auataln  any  In- 
jury tbereby. 

The  judgment  and  order  denying  a  unr 
trial  ahould  be  ai&rmed. 

We  concnr:    COOPEB,  O.;  ORAT,  01 

For  the  reasons  giyen  In  the  foregoing  opin- 
ion, the  Judgment  and  order  denying  a  new 
trial  are  affirmed:  YAM  DYKB,  J.;  8HAW. 
J.;  AKGELLOTTI,  J. 


043  Cat  537) 

la  re  MERCHANT'S  BSTATBI.    (S.  F.  8,7ia) 

(Supreme  Court  of  California.    June  13,  1904.) 

WUXa — CONSTBUCTIOR  —  SESIDDABT  BIQUESTS 
— CUABTTABLE  TBUSTS— BENEFICIABIES — CEB- 
TAINTT— USE    or    FUNDS— PEBPETUITIEB. 

1.  Where  an  item  of  a  will  creating  a  chari- 
table trust  was  made  a  part  of  the  decree  of 
distribution,  such  item  misht  be  considered,  on 
appeal  from  such  decree,  for  the  purpose  of  de- 
termining the  Intention  of  the  testatrix,  though 
tb»  decree  was  eonclusive  on  the  tmstee  as  to 
the  extent  of  Us  rights. 

2.  A  finding  that  the  benefidaiy  of  a  diari- 
table  bequest  at  all  times  bad  a  certain  ascer- 
feaioed  membership  should  be  construed  as  a 
ftnding  that  it  had  an  organization  sufficiently 
formed  to  take,  and  not  that  it  was  necessarily 
composed  at  all  times  of  the  same  persons. 

8.  Where  a  trust  was  created  for  the  benefit 
and  advancement  of  a  society  organized  for 
charitable  purposes,  and  testatrix  directed  that 
the  bequests  soould  be  applied  to  equip  a  hos- 
pital used  In  connection  with  the  society,  by 
•oldiers  coming  fran  the  Pacific  Coast,  and  the 
coort  fOnnd  that  anch  society  at  all  times  had 
a  certain  ascertained  membership,  and  was  a 
duritable  organization  having  for  its  objects 
the  prevention  of  annecessary  barbarities  in  war 
and  the  alleviation  of  suffering  on  the  battle 
field,  and  used,  when  necessary,  a  hospital  in 
ccMinection  with  its  charitable  work,  the  power 
Siven  the  trustee  was  sufficiently  definite  and 
certain  to  ■nstaia  the  bequest  a*  a  charitable 
trnst. 

4.  Where  testatrix  beqneathed  the  residue  of 
her  estate  in  trust  for  the  benefit  and  advance- 
ment of  the  Oakland  Red  Cross  Society  in  Cali- 
fornia, and  declared  that  It  was  her  wish  that, 
if  there  be  a  hospital  used  In  connection  with 
Um  work  of  the  society  in  California,  the  resi- 
4ae  be  used  to  equip  the  same,  so  far  aa  neces- 
■ary,  and  that  It  be  used  for  soldiers  coming 
from  the  Padfle  Goast,  sndi  bequest  Indicated 
aa  intention  tiiat  the  entire  residue  might  be 
need  by  the  society  for  the  equipment  of  a 
hospital  for  the  benefit  of  such  soldiers. 

6.  Where  testatrix  beqneathed  the  residue  of 
iter  estate  to  trustees  for  the  benefit  of  the 
Oakland  Bed  Cross  Society  in  California,  and 
to  equip  a  hospital  for  soldiers.  If  one  is  used 
In  connection  with  the  work  of  such  society, 
the  bequest  was  not  for  the  benefit  of  tlie  in- 
dividnals  who  at  testatrix's  death  constituted 
the  membership  of  the  society,  but  for  the 
benefit  of  the  sodety  In  its  organized  capacity, 
and  throogb  it  for  tlM  diaritable  objects  for 
which  It  was  formed. 

8.  Where  testatrix  bequeathed  the  residue  of 
her  estate  to  a  trustee  for  the  benefit  of  a 
■odety  existing  only  to  dispense  charity,  It 
would  be  presumed  that  the  trust  would  be 
administered  agreeably  to  the  testatrix's  inten- 
tion as  disdosed  in  the  will ;  such  intention 
iieing  aipable  of  enforcement  by  the  courts. 

7.  Where  testatrix  bequeathed  the  residue  of 

f  t.  Bee  PerpetulUn.  veL  ».  Cent  Dig.  I  tt, 


lier  eatate  in  trust  for  the  benefit  ef  a  eedety 
in  Its  organized  capadty,  the  objects  of  which 
were  charitable,  and  It  was  plainly  manifest 
that  testatrix  intended  therd>y  to  create  a  char- 
itable trust  for  the  furtherance  of  such  objects, 
the  bequest  was  not  within  the  rule  apt  Inst 
perpetuities. 

OommisslonerB'  Decision.  Department  2, 
Appeal  from  Su];>erlor  Court,  AUimtVIa  Coun- 
ty;  F.  B.  Ogden,  Judge. 

Proceedings  for  the  Judicial  settlement  of 
the  estate  of  Theresa  L.  Merchant  deceased. 
From  a  decree  of  distribution.  Baron  D.  Mer- 
chant appeals.    Afilrmed. 

P.  F.  Oosbey,  for  appellant  Campbell, 
Fitzgerald,  Abbott  &  Fowler  and  U  D.  Man- 
ning, for  respondent 

CHIPMAN,  O.  Appeal  from  decree  of  dis- 
tribution by  which  the  residue  of  the  estate 
of  deceased  was  distributed  for  the  benefit 
and  advancement  of  the  Oakland  Bed  Cross 
Society  In  California,  In  preference  to  appel- 
lant Baron  D.  Merchant  son  and  sole  heir 
at  law  of  deceased,  as  he  claims  It  should 
biaT*  gone.  The  elgtatb  Item  in  the  will  of 
deceased  is  made  part  of  the  decree,  and 
may  be  looked  to  as  showing  the  Intention 
of  the  testatrix,  without  violating  the  rule 
in  Goad  ▼.  Montgomery,  119  Oal.  552,  51  Pac. 
681,  63  Am.  St  Rep.  146:  "Eighth.'  AU  the 
rest  residue,  and  remainder  of  my  property, 
of  every  kind  and  nature,  I  direct  my  ex- 
ecutors and  trusteea  to  take  charge  of  andc 
use  the  same  for  the  benefit  and  advance- 
ment of  the  'Oakland  Red  Cross  Society'  in 
California,  and  It  Is  my  wish  that  if  there 
be  a  hospital  used  in  connection  with  the 
work  of  said  Society  in  California,  the  above 
mentioned  residue  be  used  to  equip  such  hoa- 
pltal.  so  far  aa  the  same  may  be  necessary, 
and  that  the  same  be  used  for  soldiers  who 
eome  from  the  Pacific  Coast"  The  decree 
provldea  as  follows:  "To  J.  B.  Richardson 
(executor  of  the  will)  aa  trusteev  all  the  rest 
residue,  and  remainder  of  the  properly  re- 
maining for  distribution,  consisting  of  cash 
amounting  to  $2,842.99.  Said  J.  B.  Richard- 
son, as  such  trustee,  is  directed  to  take 
charge  of  and  use  said  residue  for  the  ben- 
efit and  advancement  of  the  'Oakland  Bed 
Ooss  Society'  in  California."  Among  other 
things  the  court  found  that  this  society  was 
at  the  death  of  the  testatrix,  ever  since  had 
been,  and  now  Is,  "a  purely  unincorporated 
charitable  organization  and  society,  having 
for  Its  objects  and  purposes  tbe  preventloD 
of  unnecessary  barbarities  In  war  .and  the 
alleviation  of  sufTering  on  tbe  field  of  battle, 
and,  in  connection  with  the  conflicts  of  war, 
to  accumulate  funds  and  material,  and  to 
provide  nurses  and  assistants  for  national 
services  in  times  of  war,  pestilence,  fire, 
flood,  and  other  calamities  so  great  as  to  be 
considered  national,  and  having  at  all  times 
a  certain  ascertained  membershli^,  not  or- 
ganized for  profit  or  beneflt  of  any  of  Ita 
members,  and  has  used,  and  doee  now  us% 
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^riien  neceasAfy,  i  hospital  In  ooBnecUon 
with  Its  charitable  work." 

The  pdlnts  apparently  relied  on  by  appel- 
lant are  that  the  power  given  the  trustee  is 
uncertain,  and  that  It  eannot  be  determined 
from  the  will  how  or  In  what  manner  the 
residue  shall  be  used;  that  the  will  uuikes 
the  executor  the  trustee,  aud  the  society  the 
benefldary;  and  that,  as  the  society  has  "at 
all  times  a  certain  ascertained  membership," 
the  trust  must  fall  as  a  charity,  for,  as  it  Is 
claimed,  the  great  distinguishing  feature  of  a 
charitable  trust  Is  that  the  persons  to  be  ben- 
efited must  be  uncertain  and  Indefinite.  It 
Is  conceded  that  If  "the  testatrix  had  glreu 
directly  the  residue  of  her  estate  to  the  Oak- 
land Red  Cross  Society,  to  use  It  for  the 
benefit  and  care  of  sick  or  disabled  soldiers 
and  sailors,  the  bequest  might  stand."  But 
It  Is  Insisted  that  the  residue  is  given  to  trus- 
tees to  take  charge  of  and  use  for  the  benefit 
of  said  society,  and  that  the 'society  Is  com- 
posed of  a  definite  and  ascertained  number 
of  persons,  and  Is  clearly  pointed  out  by  the 
terms  of  the  gtft  to  receive  and  control  Its 
benefits,  and  hence  Is  not  a  public  charity; 
citing  CMd  South  Society  v.  Crocker,  HO 
Mass.  23,  20  Am.  Rep.  299;  Fay  v.  Howe, 
ise  Cal.  60t,  09  Pac.  423.  On  the  assump- 
tion that  the  foregoing  point  Is  sustained— 
i,  e.,  that  the  trust  must  fall  as  a  charity— 
It  is  further  claimed  that  it  is  void  as  creat- 
ing a  tmst  m  perpetuity;  citing  In  re  Walk- 
erly,  118  Cal.  656,  50  Pac.  753;  Estate  of 
Fair,  182  Cal.  528,  60  Pac.  442,  64  Pac.  1000. 
84  Am.  St  Rep.  70;  and  especially  relying 
on  Adams  v.  Perry,  43  N,  Y.  487.  Obviously 
the  Intention  of  the  testatrix,  as  shown  by 
the  decree,  was  that  the  residue  of  her  es- 
tate should  be  devoted  to  the  objects  to  carry 
out  which  was  the  eoilb  purpose  of  creating 
and  maintaining  the  society;  and  appellant 
concedes  that  those  objects  are  charitable. 
The  Intention  being  charitable,  the  bequest 
ought  to  be  upheld  if  a  way  can  be  found 
to  do  so  without  violating  sound  reason  and 
recognized  principles  of  law.  This  court  said 
in  Estate  of  Willey,  128  Cal.  1,  GO  Phc.  471: 
"Charitable  donations  are  looked  on  with  fa- 
vor by  the  courts,  and  will  be  carried  into 
effect  If  they  can  possibly  be  made  good  con- 
sistently with  the  rules  of  law."  The  mean- 
ing of  the  finding  that  the  society  has  bad 
"at  all  said  times  a  certain  ascwtained  mem- 
bership" Is  that  an  organization  exists  sufll- 
clently  formed  to  take;  1.  e.,  the  number  at 
any  time  could  be  determined,  not  neces- 
sarily the  same  persons,  but  as  "having  at 
all  times  a  certain  ascertained  membership." 
But  this  finding  was  coupled  with  the  ftrther 
finding  that  the  society  was  a  "charitable  or- 
ganization, having  for  its  Objects  and  pur- 
poses the  prevention  of  unnecessary  barbari- 
ties In  war  and  the  alleviation  of  suCFering 
on  the  field  of  battle,"  etc.,  and  "has  used 
and  does  use,  when  necessary,  a  hospital  in 
connection  with  its  charitable  work."  The 
intention  of  the  testatrix,  as  ^owu  by  her 


expressed  wish,  waa,  mtt  only  that  the  be- 
quest shoold  be  "for  the  benefit  and  advance- 
ment" of  the  society,  whose  charitable  ol>- 
Jecta  she  must  have  had  In  her  mind,  but  sbe 
directed  that  the  bequest  should  be  applied 
to  equip  a  hospital  used  In  connection  -wlOn 
the  Boii^ety,  which  was  to  be  used  by  soldiers 
coming  from  the  Pacific  Coast  The  power 
given  the  trustee  seems  to  us  to  be  sufficient- 
ly definite  and  certain.  In  effect  the  vrill 
Indicated  an  intention  that  the  residue  of  the 
estate  should  be  used  for  the  benefit  of  the 
society  in  carrying  out  ita  charitable  objects, 
and  to  that  end,  also,  to  equip  a  hospital  tor 
the  benefit  of  soldiers  who  came  from  tbe 
Padflc  Coast  and  all  of  the  residue  misbt 
bo  used  for  that  purpose.  The  bequest  was 
not  for  the  benefit  of  the  individuals  wbo 
happened  at  the  death  of  tbe  testatrix  to  con- 
stitute the  membership  of  the  society,  but 
for  tbe  benefit  of  the  society  in  its  organiz- 
ed capacity,  and  through  it  for  the  benefit 
of  the  charitable  objects  to  promote  whlcb  it 
was  formed. 

Respondent  cites  cases  to  support  the  prop- 
osition that  even  if  the  will  means  that  the 
society  is  the  beneficiary,  still,  as  it  is  con- 
ceded to  be  a  charitable  institution,  the  be- 
quest necessarily  becomes  a  charitable  use; 
that  on  principle  there  is  no  difference  be- 
tween a  bequest  to  a  tmstee  for  the  benefit  of 
a  designated  society,  known  or  shown  to  be 
solely  charitable,  and  a  bequest  to  a  trustee 
for  the  benefit  of  the  persons  who  are  the  ob- 
jects of  the  charitable  ministrations  of  sucb 
society.  Where  the  devise  Is  directly  to  a 
society  that  exists  only  to  dispense  charity, 
it  is  presumed  that  the  tmst  will  be  adminis- 
tered agreeably  to  the  wish  of  the  testator — 
1.  e.,  for  charitable  purposes — and  resort  may 
be  bad  to  the  courts  to  compel  such  applica- 
tion. So,  also,  where  the  devise  is  to  a  tms- 
tee for  the  benefit  of  such  a  society,  the  same 
presumption  arises  as  to  the  application  of 
the  trust  fund,  and  the  same  power  of  tbe 
court  to  compel  It  or  to  restrain  a  misuse  of 
the  fund  exists.  In  both  cases  the  express 
wish  of  the  testator  is  capable  of  enforce- 
ment and  should  be  enforced.  In  Seda  t. 
Huble,  75  Iowa,  429,  39  N.  W.  685,  9  Am.  St. 
Rep.  495,  the  testator  provided  as  follows: 
"I  hereby  give,  devise,  and  bequeath  to  Frans 
Sevclk  and  Fred  Huble,  in  trust  for  tbe  bene- 
fit of  the  Catholic  Church  on  my  farm  In 
Tama  county,  the  sum  of  eight  hundred  dol- 
lars, and  hereby  direct  that  they  or  their  suc- 
cessors shall  invest  said  money  safely  for  tbe 
benefit  of  said  church,  and  that  service  be 
held  in  said  church  for  my  soul  yearly."  Tbe 
bequest  was  attacked  on  the  ground,  amonjf 
others,  that  it  was  void  because  not  for  a 
charitable  use.  The  court  held  that  tbe 
"church,  or  those  who  worship  in  the  church 
edifice,  are  entitled  to  the  benefits  of  the  be- 
quest" The  court  said,  as  to  the  last  clause 
of  the  item,  that  tbe  bequest  is  not  based 
on  the  condition  that  services  be  held  for  the 
soul  of  the  testator,  nor  was  such  the  testa- 
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tor's  Intention.  Said  the  court:  *TFo  our 
minds  tbe  bequest  Is  so  clearly  expressed,  tbe 
trust  so  certainly  estabHsIied,  and  tbe  benefi- 
ciary so  clearly  indicated,  tbat  It  is  unneces- 
sary to  support  tbe  foregoing  view  by  a  cita- 
tion of  authorltlee  to  any  greater  extent  tban 
bas  been  done."  Hanson  et  al.  t.  Little  Sis- 
ters of  tbe  Poor  et  al.,  79  Md.  434,  32  Aa 
1052,  82  U  R.  A.  298,  was  tbe  case  of  a  trust 
to  collect  tbe  tnconiee,  etc.,  and,  after  paying 
taxes,  eta,  "to  divide  tbe  net  income  tliereof 
equally  between  Tbe  Little  Sisters  of  tbe 
Poor*  and  Tbe  Vestry  of  St  Mary's  Church,'  " 
Hampden,  Baltimore  oonnty.  The  testatcnr 
also  declared  tiiat  it  was  bis  express  desire 
that  tbe  money  so  recelfed  by  "The  Vestry  of  ■ 
St.  Mary's  Chorch"  shoald  be  at>pUed  to 
maintain  the  parish  sdiool  connected  with, 
said  church.  It  was  shown  at  tbe  trial  that 
by  tbe  general  canons  of  the  Protestant  Epis- 
copal Ghurch  tbe  parochial  school,  as  well  as 
tbe  Sunday  8cbo<^  was  an  integral  part  of 
the  Churofa  organization.  The  court  said: 
"It  Is  obvious,  therefore,  there  can  be  no 
foundation  to  f a(!t  for  tbe  contention  that  the 
testator  directed  the  vestry  to  execute  a  trust 
not  germane  to  tbe  object  for  which  It  waa  In- 
corporated." In  this  case  the  money  was  to 
be  paid  to— that  is,  for  the  benefit  of— tbe  cor- 
foratiaa  named,  with  a  request  that  th» 
money  be  used  for  the  parish  scbooL  In  the 
presoit  case  tbe  beneficiary  named  is  tbe  so- 
ciet7,  with  request  that  tbe  money  be  used  to 
equip  a  iKtapttal.  In  Cheatham  v.  Nashville 
Trust  Co.  (Tenn.  Ch.  App.)  67  S.  W.  202,  the 
devise  was  In  trust  "for  tbe  use  and  benefit  of 
tbe  Old  Women's  Home  of  Nasbville,  Tenn." 
It  was  shoiwn  that  tbe  borne  was  an  incor- 
porated charitable  Institution.  Tbe  oooit 
said:  "Tbe  subject  oC  the  trust  and  its  ob- 
ject are  not  imcertaln.  We  have  a  definite 
troBtee,  and  a  definite  beneficlazy;  •  «  • 
and  tbe  beneficiary  being  purely  a  charitable 
Inatitntian,  with  ila  purposes  defined  by  Its 
charter,  the  devise  is  to  a  legal  trustee  in 
trust  for  a  legal  charitable  corporation,  to 
aid  it  In  caixylng  out  its  chartered  benevo- 
lent alma." 

The  question  waa  fully  considered  In  Rus- 
sell V.  Allen,  im  XJ.  S.  163,  2  Sup.  Ot  827,  27 
It.  Bd.  887,  where  by  deed  Russell  conveyed  to 
one  Homer,  In  trust  "to  and  for  tbe  follow- 
tag  uses  and  purposes,  to  wit,  the  said  pr<^ 
erty  la  conveyed  for  the  use  and  b^ieflt  of 
tbe  Bussell  Institute  of  St  Louis,  Missouri." 
It  appeared  also  by  the  deed  that  tbe  object 
of  tbe  grantor  was  "chlefiy  for  tbe  purpose 
of  founding  an  inatltntlon  for  tbe  education 
of  youth  in  St  Louis  comity,  Missouri." 
There  ttss  at  the  time  ot  the  grantor's  death 
no  such  Institution  of  the  name  in  existence. 
Tbe  court  said:  "The  principal  grounds  upon 
which  tbe  plaintiffs  seek  to  maintain  their  bill 
are  that  the  deeds  create  a  perpetuity,  that 
the  uses  declared  are  not  charitable,  and  that. 
If  the  uses  are  charitable,  there  are  no  ascer- 
tained beaeflciaries,  and  no  donee  capable  of 
■sBunxing  and  administering  the  trust,  and 


the  uses  are  too  Indefinite  ts  be  specifically 
executed  by  a  court  of  chancery.  But  these 
positions,  as  applied  to  tbe  facts  of  the  case, 
are  Inconsistent  with  the  fundamental  prin- 
ciples of  tbe  law  of  charitable  uses,  as  estab- 
lished by  the  decisions  of  this  and  other 
courts  exercising  the  ordinary  Jurisdiction  in 
equity."  Whether  or  not  these  cases  sustain 
,  respondent's  position.  In  its  broadest  applica- 
tion, we  think  there  is  expressed  in  the  will 
of  tbe  testatrix  a  clear  intention  that  the 
residue  of  her  estate  should  be  used  for  a 
charitable  purpose,  and  that  tbe  charitable 
objects  contemplated  by  her  were  to  aid  the 
society  in  its  charitable  work  and  to  equip  a 
hQq»ital  connected  with  the  society  for  the 
benefit  of  soldiers  who  come  from  the  Pacific 
Coast  Mr.  Justice  Gray,  in  Jackson  v.  Phil- 
UjMi  14  Alloi,.  666,  gave  tbe  following  definl- 
tion  of  a  charity  as  the  law  regards  it,  which 
Mr.  Ferry  says  leaves  nothing  to  be  desired 
(2  Perry  on  Trusts,  f  697):  "A  charity  in  a 
legal  sense  may  be  more  fuUy  defined  as  a 
gift  to  be  applied  consistently  with  existing 
laws,  for  the  ben^t  of  an  Indefinite  number 
of  persons,  either  by  bringing  their  hearts  un- 
der the  Influence  of  educatl<m  w  religion,  by 
relieving  their  bodies  from  disease,  sufFeriag, 
or  constraint,  by  assisting  them  to  establish 
themselves  in  life,  or  by  erecting  or  main- 
taining public  buildings  ior  works,  or  other- 
wise lessening  tbe  burdens  of  government." 
"It  is  Immaterial,"  said  the  learned  Jurist, 
"whether  the  purpose  is  called  'charitable'  in 
the  gift  itself,  If  it  is  so  described  as  to  show 
It  is  charitable  In  its  nature."  Tbe  objects 
of  the  society  In  the  present  case  being  ad- 
mittedly charitable,  and  tbe  intention  of  the 
testatrix  to  create  a  charitable  trust  being 
plainly  manifest,  the  rule  as  to  perpetuities 
has  no  application.  Estate  of  Hinckley,  58 
Cal.  467,  at  page  485 ;  People  v.  Cogswell,  113 
Gal.  129,  46  Pac.  270,  35  L.  B.  A.  269. 
It  is  advised  that  tbe  decree  be  affirmed. 

We  concur:    COOPER.  G;  GRAY,  O. 

For  the  reasons  given  In  tbe  foregoing  opin- 
ion the  decree  Is  affirmed :  McFABLANO,  J. ; 
LORIQAN,  J.i  HENSHAW,  J. 


Itt  Cal.  (44 
WRIGHT  T.  ASHTON.     (S.  F.  8,586.) 
(Supreme  Coart  of  California.    June  13,  1904.) 

ELECTIONS — CONTESTS — TIE      VOTES — EFFECT. 

1.  Pol.  Code,  g  10C7,  provides  that  if  at  any 
election,  except  that  for  Governor  or  Lieutenant 
Governor,  two  or. more  persona  receive  an  equal 
and  the  highest  nnmber  of  votes,  a  special  elec- 
tion must  be  ordered.  Coda  Civ.  Proc.  i  1111, 
siibd.  1,  provides  that  the  right  of  any  person 
declared  elected  may  be  contested,  first,  on  ac- 
count of  malcondoct  'of  election  officers,  and. 
foarth,  on  account  of  illegal  votes.  Section 
1112  provides  that  no  Irregularity  In  the  pro- 
ceedings of  judges  is  such  malconduct  as  to 
avoid  an  election  unless  it  procnrei  the  election 
of  tbe  coqtestee  when  be  has  not  received  the 
highest  number  of  legal  votes.     Section  11)4 
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provides  tliat  itn  elecdbn  shall  ndt  be  set  aside 
on  acconnt  of  illegal  votes  unless  a  number  of 
ille^l  votes  have  been  given  to  the  contestee, 
which,  if  taken  from  him,  would  reduce  the 
number  of  his  legal  votes  below  the  number  of 
legal  votes  given  to  some  other  person  for  the 
same  office.  Held,  that  where  two  persons  were 
found,  on  an  election  contest,  to  have  received 
an  equal  and  the  highest  number  of  votes,  the 
contest  was  properly  dismissed. 
Van  Dyke,  J.,  dissenting. 

In  Bank.  Appeal  from  Superior  Oonrt,  Na- 
pa CSounty;  Henry  C.  Gesford,  Judge. 

Election  contest  by  Joseph  O.  Wright 
against  Frank  Ashton.  From  a  Judgment  of 
dismissal,  contestant  appeals.    Affirmed. 

Bell,  York  &  Bell,  for  appellant.  Bay- 
mond  Benjamin,  for  respondent 

ANGELLOTTI,  J.  This  Is  an  election  con- 
test involving  the  office  of  Justice  of  the 
peace  of  Hot  Springs  township.  In  Napa 
county.  Upon  the  canvass  of  the  returns  by 
the  board  of  supervisors,  it  was  determined 
that  contestee,  Frank  Ashton,  bad  received 
101  votes;  contestant,  Jos.  O.  Wright,  95 
votes;  one  Wm.  T.  Simmons,  77  votes;  and 
one  I.  Wlxon,  30  votes;  and  Ashton  was 
thereupon  declared  elected.  This  contest  was 
thereupon  instituted;  the  grounds  specified 
In  the  statement  being  that  the  boards  of 
election  in  each  of  the  two  precincts  of  the 
township  had  been  guilty  of  malconduct.  In 
that  they  had  miscounted  the  ballote,  and 
that  in  each  of  the  precincts  illegal  votes 
had  been  given  to  said  Ashton.  It  was  fur- 
ther alleged  that  the  officers  of  one  of  the 
precincts  had  failed  "to  keep  a  list  of  the 
residences  of  each  elector."  It  appears  from 
the  record  that  upon  the  trial  no  evidence 
'was  offered  or  received  on  behalf  cif  either 
party  concerning  any  illegal  votes,  or  any 
other  ground  of  contest,  other  than  the  bal- 
lots cast  at  the  election,  which  were  counted 
by  the  court,  and  the  cause  was  submitted 
to  the  court  for  decision  solely  upon  aucb 
recount  of  the  ballots  by  the  court  The 
court  found  thereon  that  there  wwe  265 
legal  votes  cast  for  said  office  at  said  elec- 
tion, of  which  Ashton  received  79,  Wright  79, 
Simmons  77,  and  Wixon  30.  Judgment  was 
thereupon  entered  that  Wright  take  nothing 
by  the  action,  that  the  action  be  dismissed, 
and  that  each  party  pay  his  own  costs.  The 
contestant  appeals  from  this  Judgment 

It  Is  not  claimed  that  the  trial  court  erred 
in  any  of  its  rulings  relating  to  the  count 
of  the  ballots;  the  only  questions  presented 
upon  this  appeal  being  as  to  the  proper 
disposition  to  be  made  of  a  proceeding  of 
tills  kind  when  it  is  found  therein  that  upon 
a  correct  count  of  the  legal  ballots  the  person 
declared  elected  did  not  In  fact  receive  more 
votes  than  some  other  candidate  for  the 
same  office,  but  did  receive  as  many  votes 
as  any  other  candidate;  In  other  words,  when 
it  is  found  that  the  person  declared  elected 
and  some  other  person  or  persons  received 
an  equal  and  the  highest  number  of  votes. 


Api>ellant's  dalm  In  thla  regard  is  tbat  tbe 
election  of  contestee  should  liave  been  an- 
nulled, and  he  bases  his  claim  upon  the  pro- 
Tislons  of  section  1112,  Code  Civ.  Proc 
which  provides  as  follows,  viz.:  "No  irregu- 
larity or  improper  conduct  in  the  proceedings 
of  the  Judges,  or  any  of  them,  is  such  mal- 
conduct as  avoids  an  election,  unless  the  ir- 
regularity or  Improper  conduct  is  such  as  to 
procure  the  person  whose  right  to  the  office 
is  contested  to  be  declared  elected,  when  be 
had  not  received  the  highest  number  of  legal 
votes."  It  Is  said  that  It  affirmattvely  ap- 
pears here  that  the  mistakes  of  the  election 
boards  In  counting  the  ballots  were  such  as 
to  procure  contestee  to  be  declared  elected, 
when  be  had  not  received  the  highest  num- 
ber of  legal  votes,  and  that  Judgment  an- 
nulling his  election  should  therefore  have 
been  given.  It  is  apparent  that,  if  tbe  elec- 
tion officers  had  property  counted  the  votes, 
the  contestee  could  not  have  been  declared 
elected,  for  he  would  not  have  had  a  plural- 
ity on  the  face  of  the  rettims,  and  tbe  case 
would  have  fallen  under  the  provisions  of 
section  1067,  Pol.  Code,  which  provides  that 
"i^  at  any  election,  except  that  for  GovemoT 
or  Lieutenant  Governor,  two  or  more  persons 
receive  an  equal  and  the  highest  number  of 
votes,  there  is  no  choice,  and  a  special  elec- 
tion must  be  ordered  by  the  proper  board  or 
officer."  The  mistakes  of  the  election  offi- 
cers have  therefore  resulted  in  causinji  to  be 
declared  elected  one  who  did  not  receive  a 
greater  number  of  tlte  legal  votes  cast  for  the 
office  than  any  other  person.  It  does  not, 
however,  follow  that  his  right  to  the  office 
may  be  successfully  contested  in  tliis  pro- 
ceeding. Whether  or  not  it  can  be  so  con- 
tested depends  entirely  upon  the  statutory 
provisions  relating  to  the  contests  which  may 
be  maintained  under  section  1111  et  seq., 
Code  Civ.  Proc.  Section  1112,  Code  Civ. 
Proc,  relied  on  by  appellant,  is  susceptible 
of  the  construction  contended  for  by  him.  In 
one  sense  of  tbe  words,  the  respondent  did 
not  receive  "the  highest  number  of  legal 
votes,"  for  another  received  as  many,  and 
the  mistakes  of  the  election  officers  In  the 
counting  procured  him  to  be  declared  elected. 
In  another  sense  of  the  words,  however,  re- 
spondent did  receive  "tbe  highest  number  of 
legal  votes,"  for  the  highest  number  cast  for 
any  person  for  said  office  was  79,  which  he 
received,  as  did  also  the  appeUant  Section 
1067,  Pol.  Oode. 

The  statute  provides  tbat  the  right  of  any 
person  declared  elected  may  be  contested, 
first,  on  account  of  the  malconduct  of  election 
officers,  and,  fourth,  on  account  of  lU^al 
votes.  Code  Civ.  Proc.  S  1111,  subds.  1,  4. 
Section  1114,  Code  Civ.  Proc,  provides  tliat 
"nothing  in  the  fourth  ground  of  contest  spec- 
ified In  section  1111,  is  to  be  so  construed  as 
to  authorize  an  election  to  be  set  aside  on 
account  of  illegal  votes,  unless  it  appear  that 
a  number  of  illegal  votes  has  been  given  to 
the  person  whose  right  to  the  office  Is  con> 
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tested,  which.  If  taken  from  him,  would  re- 
duce the  number  of  his  legal  votes  below 
the  nmnber  of  votes  given  to  some  other  peP' 
son  for  the  same  office,  after  deducttng  there- 
from the  Illegal  votes  which  may  be  shown 
to  have  been  given  to  sncb  other  person." 
There  is  apparent  no  sound  reason  why  the 
election  should  be  annulled  where  one  of  two 
persons  receiving  an  equal  and  the  highest 
vote  has  been  procured  to  be  declared  elect- 
ed because  of  the  irregularity  or  Improper 
conduct  In  the  proceedings  of  the  Judges  of 
election,  and  not  be  annulled  when  such  re- 
sult was  procoied  by  Illegal  votes.  Xet  such 
would  be  the  result  if  appellant's  construc- 
tion of  section  1112,  Code  Civ.  Proc,  in  this 
regard,  be  correct,  for  there  can  be  no  ques- 
tion as  to  the  proper  construction  of  section 
1114,  Oode  Civ.  Proc.  If  the  concluding  pro- 
vision of  section  1112,  Code  Civ.  Proc,  viz., 
"when  he  had  not  received  the  highest  num- 
ber of  legal  votes,"  be  read  as  meaning, 
"when  he  had  not  received  as  many  votes  as 
were  given  to  some  other  person"— a  con- 
struction supported  by  section  1067,  Pol.  Code 
—the  section  is  brought  Into  harmony  with 
sectitMi  1114,  Code  Civ.  Proc,  the  language  of 
which  latter  section  strongly  indicates  the 
intention  of  the  Legislature  that  an  elec- 
tion shall  not  be  set  aside  for  either  malcon- 
dnct  on  the  part  of  the  Judges,  or  Illegal 
votes,  where  the  true  result  can  be,  and  Is, 
with  certainty  ascertained  by  the  trial  court, 
unless  It  appears  that  another  person  than 
the  one  declared  elected  has  in  fact  received 
a  higher  number  of  legal  votes. 

This  much  has-  been  said  In  support  of  the 
construction  already  given  to  these  sections 
by  this  court,  for  It  is  undoubtedly  settled  by 
the  decisions  that,  where  the  question  on  an 
election  contest  Is  as  to  whether  the  person 
declared  elected  did  In  fact  receive  the  high- 
est number  of  legal  votes,  the  election  will 
not,  under  our  statutory  provisions,  be  an- 
nulled unless  It  appears  that  another  person 
received  a  higher  vote.  The  precise  question 
was  presented  in  the  case  of  Snibley  v.  Palm- 
tag,  128  Cal.  283,  00  Pac  860,  where  the  only 
ground  of  contest  spedfled  In  the  statement 
was  maloonduct  on  the  part  of  the  boards  of 
election,  in  that  they  bad  Improperly  counted 
the  votes.  Upon  a  recount  the  trial  court 
found  that  there  was  a  tie  vote,  "said  Palm- 
tag  and  said  Snibley  having  received  an 
equal  and  the  highest  number  of  votes  cast 
for  said  office,"  and  gave  Judgment  annulling 
the  election.  This  court,  after  discussing  the 
statutory  provisions,  said:  "Under  these  pro- 
visions, It  Is  obvious  that  the  Judgment  an- 
nulling the  election  is  unauthorized  by  the 
statute  or  by  the  facts  found.  The  Judgment 
should  have  been  that  the  contestant  take 
nothing  by  the  proceeding,  and  It  be  dismiss- 
ed, and  the  cause  is  remanded,  with  dtrec* 
tlODS  that  the  superior  court  make  such  mod- 
ification." In  smith  V.  Thomas,  121  Cal.  533, 
54' Pac.  71,  where  the  trial  court  found  that 
each  candidate  received  the  same  number  of 


legal  votes,  a  Judgment  that  plaintiff  take 
nothing  by  his  action  was  affirmed.  In  Soto 
V.  Vannoy,  6S  Cal.  285,  3 Pac.  895,  it  was  held' 
that,  where  It  was  determined  that  there  was 
a  tie  vote,  neither  party  could  recover  costs. 
These  cases  are  decisive  of  the  case  at  bar. 
The  Judgment  Is  affirmed. 

We  concur:  BBATTT,  C.  J.;  IfcFAR- 
LAND,  J.;   LORIQAN,  J.;   HENSHAW,  J. 

SHAW,  J.  I  concur  solely  because  of  the 
previous  decisions.  Were  It  an  open  ques- 
tion, I  would  be  of  a  different  opinion. 

TAN  DYKB,  J.  I  dissent  A  person,  to  be 
elected  to  an  office,  must  receive  a  plurality 
or  the  highest  number  of  votes  cast  for  such 
office;  and  where  two  or  more  persons  re- 
a^ve  an  equal  and  the  highest  number  of 
votes,  there  is  no  choice,  and  a  special  elec- 
tion to  fill  such  office  must  be  ordered  by  the 
proper  board  or  officer.  Const  art  20,  (  13; 
Pol.  Code,  8S  1066,  1067;  Code  Olv.  Proc  i 
1112.  In  declaring  the  contestee  elected 
when  he  did  not  receive  the  hlg^Kst  number 
of  legal  votes  was  such  Improper  conduct  on 
the  part  of  the  Judges  of  election  as  to  avoid 
the  election,  and  whenever  this  fact  appears, 
either  before  the  canvassing  board,  or  the 
court  upon  a  contest.  It  should  be  so  declar- 
ed. From  the  facts  found  by  the  court  In 
this  case.  It  should  have  been  adjudged  that 
there  was  no  election.  This  is  a  special  pro- 
ceeding In  which  the  public  is  Interested  as 
well  as  the  nominal  parties,  and  no  Judgment 
therein  should  be  rendered  whereby  a  person 
found  to  be  not  elected  is  still  retained  in  of- 
fice. Snibley  v.  Palmtag  seems  to  be  the 
only  ease  which  is  directly  In  line  with  the 
Judgment  of  the  lower  court  herein.  That 
was  a  department  opinion,  and  does  not  ap- 
pear to  be  well  considered.  For  Instance,  It 
is  said  therein,  referring  to  the  Oode  provl- 
(^ions,  "Under  these  provisions,  It  is  obvious 
that  the  Judgment  annulling  the  election  Is 
unauthorized  by  the  statute,  or  by  the  facts 
found."  On  the  contrary,  section  1125,  Code 
Civ.  Proc,  says,  "But  if  the  election  Is  annul- 
led and  set  aside,  Judgment  for  costs  must 
be  rendered  against  the  party  whose  election 
was  contested.  In  favor  of  the  party  contest- 
ing the  same."  This  clearly  recognizes  the 
power  of  the  court  in  a  case  where  the  facts 
warrant  It,  as  in  this  case,  to  render  a  Judg- 
ment annulling  the  election. 


I4S  Cal.  S25 
In  re  CU.MMINS'  ESTATE. 
UNION  COLLECTION  CO.  v.  SPENCER  et 

al.    (S.  F.  3.794.) 
(Supreme  Court  of  California.    June  11,  1804.) 

BSTATBS  OF  DECEDENTS— AI.rX>WAJ»0«  0»  CI.AIM 

— ^ASSIGNMENT— PAYMENT  TO  ASSTONOB — 

I NTEBEST— RIGHTS  OF  ATTOBNET. 

1.  Where,    after    the.   allowance   of    a    claim 
against  a  decedent's  estate,  the  daini^nt.  as-' 
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Bigned  It,  ^Tlng  notice  of  the  «s8ignraent  to 
the  administrator,  the  latter  had  no  right  to 
pay  it  to  the  assignor. 

2.  Under  Civ.  Code,  i  1917,  providing  that 
interest  aball  ran  on  an  account  after  tjie  bal- 
ance is  ascertained,  a  claim  against  the  estate 
of  a  decedent  for  funeral  expenses  bears  interest 
after  its  allowance, 

3.  On  an  application  by  the  assignee  of  a 
claim  against  tne  estate  of  a  decedent  for  the 
payment  thereof,  a  contention  that  the  assign- 
ment was  to  secure,  another  perpon,  and  that 
the  applicant  was  not  the  real  party  in  interest, 
was  of  no  avail  to  the  estate. 

4.  Pen.  Code,  {  161,  provides  that  «t^  at- 
torney who  buys  or  is  interested  in  baying  any 
evidence  of  debt  in  order  to  bring  an  action 
thereon  Is  guilty  of  a  misdemeanor.  Held  that, 
where  an  allowed  claim  against  the  estate  of  a 
decedent  was  assigned  by  the  owner  to  secure 
an  attorney  for  compensation  for  his  wrrices, 
the  assignment  was  not  illegal. 

Departmrnit  2.  Appeal  from  Superior 
Court,  City  and  County  of  Ban  Francisco; 
J.  v.  Coffey,  Judga 

Administration  proceedings  on  the  estate 
of  Patrick  Cummins,  deceased.  From  the 
denial  of  the  Union  Collection  Company's 
application  for  the  payment  of  a  claim,  it  ap> 
peals.    ReTeraed. 

J.  8.  Reld,  for  appellant  Geo.  D.  Shad- 
burne  and  W.  S.  Robinson,  for  respondent. 

McFARLAND,  J.  J.  O.  O'Connor,  doing 
business  as  J.  C.  O'Connor  &  Co.,  presented 
to  the  administratrix  of  the  estate  of  Pat- 
rick Cummins,  deceased,  a  claim  for  $251 
for  funeral  expenses,  and  on  March  4,  1893, 
it  was  allowed  by  the  administratrix,  ap- 
proved by  the  probate  Judge,  and  filed  as  an 
approved  accoiut  against  the  estate.  On 
February  9,  1900,  O'Connor  assigned  said 
claim  to  the  Union  Collection  Company,  and 
notice  of  the  assignment  was  given  to  the 
administratrix.  It  was  shown  by  oral  evi- 
dence at  the  trial  that  the  assignment  was 
made  to  the  collection  company  to  secure  the 
payment  to  J.  S.  Reld  of  moneys  due  him  and 
to  become  due  him  for  serTlces  as  attorney 
at  law  for  said  O'Connor.  Reld  was  also  at- 
torney for  the  collection  company.  (It  ap- 
pears that  O'Connor  also  made  a  subsequent 
assignment  of  the  said  claim  to  one  F.  A. 
Beckett;  but,  as  Beckett  afterwards  assigned 
the  same  to  the  collection  company,  these 
two  assignments  seem  to  be  Immaterial.) 
Subsequently,  in  the  month  of  Jvme,  1903,  the 
administratrix,  notwithstanding  her  knowl- 
edge of  the  assignment  to  the  collection  com- 
pany, paid  to  O'Connor  the  amount  of  said 
claim  of  $251,  and  took  from  the  former  a 
receipt  therefor.  On  July  14,  1903,  the  col- 
lection company  filed  a  petition  praying  for 
an  order  directing  the  payment  to  it  of  said 
claim,  with  Interest  from  the  date  of  its  al- 
lowance, March  4,  1893;  there  then  being 
money  in  the  hands  of  the  admltaistratrlx 
sufficient  to  pay  all  demands.  This  motion 
was  heard  on  September  3,  19(^,  at  which 

■It.  See  Ezeeaton  and  Administrators,  toL  21, 
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time  the  final  account  of  the  admtnistnttlz, 
with  the  collection  company's  objections 
thereto,  was  also  heard.  Before  that  time 
O'Connor  iiad  informed  the  admlniBtratrix 
that  he  had  Inadvertently  received  the  money 
for  the  claim,  having  forgotten  tliat  he  had 
assigned  it  to  the  collection  company,  and 
offered  to  return  her  the  money  upon  her 
giving  him  a  receipt  showing  that  be  had 
repaid  It;  but  she  refused  to  receive  tlie  mon- 
ey. In  the  final  account  she  Iiad  credited 
herself  with  $251  as  paid  to  O'Connor.  Aft- 
er a  hearing  the  oonrt  denied  the  application 
of  the  collection  company  for  Hia  payment  of 
the  claim,  settled  the  final  account  allowing 
the  Item  of  |251  paid  to  O'Connor,  and  enter- 
ed a  Judgment  settUng  the  account  and  dis- 
tributing the  estate.  The  collection  company 
appeals  from  the  order  denying  its  petition 
for  paymmt  of  said  dalm  for  funeral  ex- 
penses, from  the  order  overruling  Ita  objec- 
tions to  the  final  account,  and  from  the  or- 
der and  decree  settling  the  account  and  di- 
recting distribution. 

There  does  not  seem  to  have  been  much 
reason  for  thia  litigation.  Apparently  all  of 
the  parties  to  the  transaction  would  liave  tiad 
tlieir  legal  rights,  and  no  one  of  them  would 
have  been  aggrieved,  if,  for  Instance,  the 
executrix  liad  paid  the  money  to  the  as- 
signee, or  if  O'Connor,  after  he  had  inadvert- 
ently received  it,  had  paid  It  to  his  assignee, 
or  if  the  executrix  had  received  it  ttack  from 
O'Connor  and  paid  it  to  the  assignee.  It  is 
true  that  there  is  now  a  little  interest  on 
the  |251  involved;  but  this  Interest  does  not 
seem  to  liave  l>een  the  cause  of  the  apparent 
determination  of  the  pai-tles  to  get  into  liti- 
gation. However,  as  the  case  stands,  we  see 
no  way  to  avoid  a  reversal  of  the  orders  ap- 
pealed from.  The  executrix  had  no  right, 
aftor  she  had  Iieen  notified  of  the  assignment, 
to  pay  the  money  to  O'Connor.  She  should 
have  paid  it  to  appellant,  who  is  entitled  to 
receive  it  from  her;  and  in  her  final  account 
she  should  not  iiave  been  credited  with  the 
$251  paid  to  O'Connor. 

Appellant  is  also  entitled  to  have  Interest 
on  the  said  sum  of  money  st  7  per  cent  per 
annum  from  March  4,  1898,  the  date  of  Its 
allowance.  If  the  account  was  not  a  "daim" 
wlilch  needed  to  lie  presented  and  allowed, 
and  did  not  therefore,  rank  as  a  Judgment 
still  by  the  presentation  and  allowance  the 
balance  was  ascertained,  aM  interest  com- 
menced at  that  time,  under  section  1B17  of 
the  Civil  Code. 

We  do  not  see  any  merit  in  Uie  point  made 
by  respondent  that  J.  S.  Bold  is  the  real  par- 
ty in  interest  or  that  the  assignment  was  ille- 
gal under  section  161  of  the  Penal  Code,  or 
that  the  assignment  was  for  security,  and 
appellant  and  Reld  were  simply  the  agents 
of  O'Connor.  The  assignm^it  passed  the  ti- 
tle to  appellant  and  the  amount  of  the  in- 
debtedness of  O'Connor  to  Reid  was  a  matter 
which  concerned  only  O'Connoiv  Beid,  and 
appellant. 
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There  are  no  other  points  calling  for  special 
notice.  The  orders  appealed  from  are  re- 
versed. 

We  concur:    HENSHAW,  J.;   LOBIGAN, 


141  Cal.  m 

In  i«  WOOD'S  ESTATE.    (S.  F.  2,027.) 
WOOD  V.  FARMERS'  EXCHANGE  et  at. 

(Supreme  Court  of  California.    June  11,  1904.) 

APPEAL— DISMISSAI^—TAILUBE  TO  FUJI   UNDXB- 

TAKIMO — OBORB    NOT   PBEJUOICINQ 

APPELLANT. 

I.  Where  a  widow,  who  was  administratrix 
of  her  husband's  estate,  appealed  from  an  order 
denying  her  motion  to  set  apart  to  her  aa 
widow  the  whole  of  the  estate,  and  filed  no  un- 
dprtsking  on  aj)peal,  the  appeal  must  be  dis- 
missed, since,  if  in  appellant's  individual  ca- 
pacity, it  will  be  dismissed  for  want  of  the 
undertaking,  and  if  in  her  representative  ca- 
luicity,  she  was  not  injured  by  the  order. 

Department  2.  Appeal  from  Superior 
Conrt.  San  Benito  County:  M.  T.  Doollng. 
Judge. 

.ludicial  settlement  of  the  estate  of  L.  S. 
Wood,  deceased.  Rosa  A.  Wood,  widow  and 
administmtrix,  filed  a  motion  to  have  the 
wboie  of  the  estate  set  apart  to  her,  which 
•was  opposed  by  the  Farmers'  Exchange  and 
others,  and  from  an  order  denying  the  mo- 
tion she  appeals.    Appeal  dismissed. 

A.  C.  Cunningham,  for  appellant  Brlggs 
&  Hudner,  for  respondents. 

IX)RIGAN,  J.  This  Is  a  motion  to  dismiss 
tlie  appeal.  Rosa  A.  Wood,  appellant,  is  the 
widow  of  said  L.  S.  Wood,  deceased,  and  ad- 
ministratrix of  his  estate.  In  due  course  of 
administration,  ao  inventory  of  the  estate 
having  been  filed,  said  Rosa  A.  Wood  applied 
to  the  court  to  have  set  apart  to  her,  as  wid- 
ow of  the  deceased,  ths  whole  of  the  estate, 
under  section  1469  of  the  Code  of  Civil  Pro- 
cedure, on  the  ground  that  It  did  not  exceed 
In  value  ;(1,500.  This  application  was  oppos- 
ed by  the  respondents,  creditors  of  the  estate, 
and  denied  by  the  court,  and  it  is  from  the 
order  of  denial  that  this  appeal  is  taken. 

It  Is  somewhat  doubtful  from  the  record 
wlietlter  the  appeal  from  said  order  is  pros- 
«cuted  by  the  appellant  as  an  individual,  or 
as  administratrix  of  the  estate.  On  the  ar- 
gument of  tilts  motion,  counsel  for  appellant 
claimed  that  it  was  taken  by  her  as  admin- 
istratrix. In  the  view,  however,  we  take  of 
the  matter,  her  particular  relation  to  the  ap- 
peal is  of  no  moment.  ItesponUents  move 
to  dismiss  the  appeal,  in  whichever  capacity 
it  is  taken,  on  the  ground  that  if  it  Is  prose- 
cuted as  an  Individual  she  lias  tiled  no  un- 
dertaking on  appeal,  and  for  that  reason  her 
appeal  should  be  dismissed,  and  if  It  is  tak- 
en a.>i  administratrix  she  is  not  a  party  ag- 
grieved by  the  order,  because  It  was  In  favor 
of  the  estiite  and  her  as  administratrix  th»e- 
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of,  and  hence  In  her  representative  capacity 
she  has  no  right  to  appeal. 

The  motion  must  be  granted  on  both 
grounds.  If 'the  appeal  Is  taken  Individually, 
as  It  clearly  appears  that  no  undertaking  on 
appeal  was  ever  filed,  the  motion  must  neces- 
sarily be  granted  as  to  the  individual  appeal. 
If  the  appeal  is  taken  in  her  representative 
capacity,  the  respondents  are  equally  entitled 
to  have  It  dismissed  on  the  ground  ui-ged  in 
tlmt  hehslf.  It  Is  apparent  that  the  estate 
which  she  represents  as  administratrix  has 
not  been  injured  by  the  order  of  the  court 
denying  her  application  as  widow  to  have 
the  entire  estate  distributed  to  her.  In  fact, 
the  estate  has  been  benefited.  It  remains  In- 
tact in  her  hands  as  administratrix.  It  is 
I  the  duty  of  an  administratrix  to  preserve 
I  the  estate  for  the  benefit  of  the  heirs  and 
I  creditors  of  the  decedent.  Her  relation,  as 
to  these  persons,  is  that  of  trustee  for  their 
benefit,  whose  duty  it  is  to  hold  and  preserve 
the  estate  for  them,  and  It  can  never  be  said 
that  cither  the  trustees,  or  trust  estate.  Is 
Injured  by  an  unsuccessful  effort  to  take  the 
property  from  the  trustee.  Nor  does  the  fact 
that  the  widow  and  the  administratrix  hap- 
pen to  be  the  same  Individual  affect  the  ques- 
tion. If  a  stranger  had  been  administrator 
of  the  estate  when  the  widow's  application 
was  made  and  denied,  it  Is  obvious  that  such 
administrator  would  have  no  right  to  appeal 
because  her  application  was  not  granted, 
and  the  principle  Is  the  same,  whether  the 
widow  is  administratrix  or  a  stranger  admin- 
istrator. In  neither  case  does  the  order  af- 
fect the  estate.  It  is  neither  injured  nor  ag- 
grieved by  It.  The  order  is  against  the  wid- 
ow and  In  favor  of  the  estate,  and  the  wid- 
ow individually  is  alone  aggrieved,  and  she 
alone  can  appeal. 

For  the  reasons  given,  the  motion  to  dis- 
miss the  appeal  is  granted. 


We   concur: 
SHAW,  J. 


McFABLANO,   J.;     HEN- 


la  Cal.  su 
6ASQUET  ▼.  PECHIN  et  al.  (S.  F.  2.843.)* 
(Supreme  Court  of  California.    June  11,  1904.) 

NOTES  —  DELIVERY  —  EVIDENCE— BELEVANCT— 

SDPFICIENCY— DEPOSITIONS — C'ORBEC- 

TION — IIABMLESS    EB80B. 

1.  In  an  action  by  a  legatee  on  a  note  given 
(Ixceased,  evidence  held  to  8upix>rt  a  finding 
thnt  the  note  was  not  deliverpd. 

2.  In  nn  action  by  a  legatee  on  a  note  made 
to  d'^ceascd,  in  which  defendant  claimed  and 
testified  that  the  note  was  n<>ver  delivered,  be- 
nuse.  though  deposited  In  bank  to  the  crclit  of 
dpcrnsed.  he  n<>ver  consented  to  such  deposit,  a 
rp<:eipt  given  the  bank  by  plaintiff  statini;  tliat 
the  note  was  left  in  its  keeping  by  deceospd  was 
properly  excluded,  there  being  nothing  to  show 
thnt  defendant  knew  of  the  receipt. 

3.  In  nn  action  by  a  Icrrntee  on  a  note  given 
deceased,  in  which  defendant  claimed  that 
there  was  no  consideration  because  the  money 
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for  which  the  note  was  given  waa  a  rift,  and 
also  that  there  waa  no  delivery,  defendant's 
deposition  was  admitted  containing  statements 
that  the  note  was  given,  from  a-  sentiment  of 
delicacy,  to  pay  what  she  "had  received"  from 
deceased,  and  that  when  the  note  was  given 
she  said  to  deceased  that  it  seemed  that  she 
ought  to  pay  what  she  could  "toward  this." 
Plaintiff  offered  to  show  that  the  deposition 
was  corrected  by  defendant  before  signing  or 
filing,  and  that  it  originally  contained  the  word 
"owed"  instead  of  "had  received,"  and  the 
word  "debt"  after  the  words  "toward  this." 
Held,  that  this  evidence  was  competent  for  the 
purpose  of  impeachment. 

4.  The  chief  issue  on  trial  being  that  of  de- 
livery, defendant  having  given  testimony  tend- 
ing to  show  that  she  regarded  herself  indebted 
to  deceased,  and  the  evidence  at  most  being 
merely  defendant's  opinion,  its  exclusion  was 
not  reversible  error. 

Department  L  Appeal  from  Superior 
Court,  City  and  County  of  San  Francisco; 
Frank  J.  Murasky,  Judge. 

Action  by  Elle  A.  Gaaquet  against  Cellna 
R.  Pechln  and  others.  From  a  judgment  for 
defendants,  plaintiff  appeals.    Affirmed. 

Stoney  &  Stoney,  for  appellant  A.  Ruef, 
for  respondents. 

SHAW,  J.  This  Is  an  appeal  from  an  or- 
der denying  the  plaintiff's  motion  for  a  new 
trial.  The  action  was  upon  a  promissory 
note  dated  October  1, 1894,  payable  to  the  or- 
der of  Horace  Gasquet  The  payee  died  Jan- 
uary 21, 1896,  and  the  plalntlft  has  succeeded 
as  sole  legatee  to  the  assets  of  his  estate.  In- 
cluding the  note  In  question.  The  answer 
put  In  Issue  the  execution  of  the  note,  and 
alleged  that  It  was  without  consideration. 
The  court  found  In  favor  of  both  these  de- 
fenses, and  these  findings  are  asserted  to  be 
unsupported  by  the  evidence. 

The  evidence  discloses  that  the  note  was 
the  result  of  a  very  unusual  and  remarkable 
transaction.  The  deceased,  Horace  Gasquet, 
and  his  family,  and  the  father  and  mother  of 
the  defendant,  Mrs.  Pechln,  had  been  very  In- 
timate and  friendly  ever  since  and  previous 
to  said  defendant's  birth.  They  were  all  of 
French  birth,  and  lived  many  years  as  neigh- 
bors In  Crescent  City,  Del  Norte  county.  In 
this  state.  The  deceased.  It  seems,  was  a 
man  advanced  in  years  and  of  considerable 
means,  and  bad  during  the  latter  years  of  his 
life  taken  a  deep  and  kindly  Interest  In  the 
welfare  of  Mrs.  Pechln,  and  had  frequently 
expressed  a  desire  and  Intention  to  give  her 
money  to  a  considerable  amount  She  had 
been  somewhat  reluctant  to  accept  his  assist- 
ance, but  finally  consented,  and  at  bis  re- 
quest they  met  for  that  purpose  at  the  office 
of  her  brother,  Mr.  Carrou,  In  San  Francisco. 
Mrs.  Pechln  resided  with  her  mother  In  San 
Francisco,  and  had  been  for  a  number  of 
years,  and  was  at  the  time  mentioned,  a 
teacher  in  the  public  schools  of  the  city.  At 
the  meeting  he  handed  her  an  order  on  the 
French  Bank,  together  with  his  passbook,  the 
order  being  blank  as  to  the  amoimt  to  be  paid, 
and  told  her  to  fill  the  blank  left  for  the 
amount  with  such  sum  as  she  needed  or 


wanted,  and  get  the  money  from  the  bank. 
She  received  the  order  and  passbook,  and  left 
the  office.  After  about  20  minutes,  during 
which  time  she  was  considering  the  matter, 
■he  returned  to  the  office,  where  Horace  Gas- 
quet and  Mr.  Carrou  had  remained,  and  told 
Mr.  Gasquet  that  she  did  not  like  to  accept 
an  order  with  the  amount  payable  not  insert- 
ed, and  that  she  thought  $4,500  would  be 
enough.  Mr.  Gasquet  was  rather  impatient 
at  what  he  seemed  to  consider  her  unneces- 
sary scruples,  and  said  that  he  wanted  to  give 
her  any  amount  she  would  take,  up  to  the 
mm  on  deposit  in  the  bank  in  bis  name  as 
shown  by  the  passbook.  He  banded  the  or- 
der to  the  brother  and  requested  him  to  fill 
in  the  blank  with  the  snm  mentioned  by  her, 
which  be  then  did,  and  returned  the  order  to 
the  defendant  She  then  said  to  Mr.  Gas- 
quet that  she  would  make  him  a  note  for  the 
money.  He  again  became  impatient  and  told 
her  that  he  did  not  want  any  not&  She 
said:  "Well,  you  have  been  a  great  many 
times  in  very  good  circumstances  and  have 
lost  all  you  have  had,  and  you  might  get  there 
again,  and  some  day  yon  might  be  very  glad 
to  have  a  little  of  this  money,  and  If  I  can 
pay  it  I  think  I  shall  do  it  while  yon  live, 
and  if  you  die  it  will  be  another  matter."  He 
said:  "Well,  if  I  die  it  is  all  right  It  is  all 
right  anyhow."  She  said,  "Yes,  I  suppose  It 
is,  but  It  would  suit  me  better."  He  still  ob- 
jected strongly  and  lost  his  temper,  and  then 
said  that  If  she  insisted  on  giving  a  note  to 
do  as  she  pleased,  but  that  he  wanted  her  to 
understand  that  he  did  not  want  to  be  both- 
ered with  it  and  that  she  should  never  talk 
to  him  of  it  again.  She  then  wrote  the  note 
in  his  presence,  and  while  she  was  writing  it 
he  said:  "Do  what  you  want  with  it;  you 
are  writing  it  Do  what  yon  please  with  It ; 
I  want  nothing  to  do  with  that"  He  would 
not  take  the  note,  and  she  then  banded  it  to 
her  brother  and  asked  him  to  go  to  the  San 
Francisco  Savings  Union,  a  savings  bank  in 
San  Francisco,  and  get  a  passbook  in  tbe 
name  of  Mr.  Gasquet  saying  that  she  wanted 
to  put  whatever  money  she  was  going  to  par 
in  that  bank  in  his  name.  She  then  left  tbe 
office.  The  next  day  her  brother  went  to  the 
San  Francisco  Savings  Union  to  open  the  ac- 
count In  the  name  of  Horace  Gasquet  as  re- 
quested by  her,  and  was  told  that  it  could  not 
be  done  unless  Mr.  Gasquet  would  come  to 
tbe  bank  and  write  his  signature.  The 
brother  then  saw  Mr.  Gasquet  and  informed 
him  of  tbe  matter.  Gasquet  objected  strong- 
ly to  having  anything  to  do  with  it  but  finally 
consented  to  go  and  give  his  signature.  Wben 
they  reached  the  bank  they  were  informed 
that  some  money  must  be  deposited  in  order 
to  open  the  account  Mr.  Gasquet  flatly  re- 
fused to  deposit  any  money,  and,  upon  the 
cashier  saying  that  a  dollar  would  do  for  the 
opening  of  the  account,  the  brother  himself 
advanced  that  sum,  and  Mr.  Gasquet  wrote 
his  signature.  The  brother  then  handed  the 
note  to  the  cashier  who  put  it  in  an  envelope 
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indorsed  "Note  of  Mr&  Fecbln,"  and  placed 
it  in  a  tin  box  in  tbie  bank,  where  it  remained 
until  after  the  death  of  Mr.  Gasquet  There 
ia  no  direct  evidence  that  Mr.  Gasquet  ever 
agreed  that  the  bank  should  hold  the  note  for 
him.  He  said  notliing  whatever  during  the 
transaction  at  the  bank,  except  by  way  of  ob- 
jection, protest,  and  refusal  to  have  anything 
to  do  with  the  plan.  The  note  was  not  men- 
tioned by  either  of  the  persons  present  The 
only  act  be  did  to  manifest  consent  to  any 
part  of  the  affair  was  to  give  his  signature  so 
that  deposits  could  be  made  in  his  name. 
When  the  brother  would  begin  to  talk  about 
the  matter,  be  would  protest  and  say  that 
be  wanted  nothing  to  do  with  It  A  few 
weeks  afterward  Mrs.  Pcchin  discovered  that 
she  needed  $oOO  more,  and  wrote  to  Gasquet 
stating  that  her  first  estimate  was  not  suffi- 
cient by  that  amount  and  asking  for  an  addi- 
tional ?500.  He  sent  her  a  check  for  the 
1500,  inclosed  in  an  envelope,  without  any 
letter  or  other  explanation.  She  made  a  note 
tor  the  9500,  payable  to  his  order,  and  depos- 
ited It  with  the  San  Francisco  Savings  Union 
along  with  the  first  note.  Afterwards,  dur- 
ing his  life,  she  made  payments  of  several 
amounts  at  different  times,  by  depositing  the 
sums  to  his  account  as  thus  opened.  On 
making  each  payment  she  wrote  to  him  in- 
forming him  of  the  fact  but  he  never  at  any 
time  answered  any  of  these  letters.  She  saw 
him  again  before  his  death,  but  he  never 
mentioned  or  referred  to  the  matter  In  any 
way.  Her  testimony  in  regard  to  her  inten- 
tion Is  somewhat  Inconsistent  From  her  ac> 
tlons  and  words  it  would  be  Inferred  that  she 
was  unwilling  to  accept  the  money  as  a  gift, 
and  insisted  on  taking  it  as  a  loan.  But  upon 
the  direct  question  being  put  to  her,  she  tes- 
tified: "I  accepted  It  as  a  gift  from  the  very 
beginning,  and  I  went  off,  as  I  told  you,  and 
that  was  a  gift;  and  when  I  came  back  I 
concluded  that  was  not  a  very  good  way  to 
do,  and  then  I  had  the  amount  stated  on  the 
order,  and  then  I  stated,  'Now  I  shall  give  a 
note.' "  Gasquet  did  not  while  he  lived  draw 
any  of  the  money  thus  deposited  in  his  name, 
nor  by  any  positive  act  recognize  or  signify 
bis  acceptance  of  the  deposit  for  his  benefit 

It  Is  mged  on  behalf  of  appellant  that 
there  must  be  an  acceptance  in  order  to  con- 
stitute a  legal  gift,  and  that  when  Mrs, 
Pechin  took  the  money,  at  the  same  time 
insisting  on  making  a  note  and  refusing  to 
accept  it  as  a  gift.  It  thereby  necessarily  be- 
came a  loan,  and  constituted  a  sufBcient  con- 
sideration for  the  note.  There  are  many 
oases  of  gifts  of  real  estate,  or  other  classes 
of  property,  where  the  transfer  Is  made  by 
means  of  a  conveyance,  or  where  the  delivery 
of  possession  of  the  thing  given  is  not  imme- 
diate, in  which  it  is  held  that  an  unequivocal 
acceptance  of  the  conveyance,  either  express- 
ed or  Implied,  or  a  consent  to  the  method  of 
delivery  by  which  the  gift  Is  manifested  or 
effected.  Is  necessary  to  pass  the  title  to  the 
subject  of  the  gift.    There  are  also  cases 


holding  that,  where  a  gift  la  by  means  of  a 
check  or  order  on  a  bank,  it  is  revocable  at 
any  time  before  actual  payment  by  the  bank, 
either  by  the  direct  act  of  the  donor  or  by  his 
death.  None  of  these  cases  are  precisely 
applicable  to  the  case  at  bar.  Here  the  or- 
der was  duly  paid  by  the  bank,  and  there 
was  no  revocation  made  or  intended.  Un- 
questionably the  title  to  the  money  passed 
to  the  defendant  The  real  question  is  wheth- 
er from  the  conduct  of  the  parties  it  must, 
or  must  not,  necessarily  be  considered  as  a 
loan.  We  are  cited  to  no  authority  upon  the 
exact  question.  Where  one  party  accepts 
the  money  offered  as  a  gift,  but  declares  an 
intention  to  repay  it,  or  so  much  as  she  can 
repay,  during  the  life  of  the  donor,  and  en- 
deavors to  thrust  upon  the  other  a  note  for 
the  amount,  which  the  other  not  only  refuses 
to  take,  but  with  equal  persistence  refuses 
to  consider  the  transfer  otherwise  than  as  a 
gift  It  Is  difficult  to  say  what  should  be  the 
precise  legal  character  of  the  transaction. 
We  do  not  feel  disposed  to  decide  this  ques- 
tion. Inasmuch  as  we  think  the  finding  that 
the  note  was  not  delivered  is  sustained  by 
the  evidence,  and  is  sufficient  to  Justify  the 
Judgment. 

The  deceased  refused  to  take  the  note  from 
Mrs.  Pechin.  She  tried  to  evade  the  effect 
of  this  refusal  by  delivering  the  note  to  her 
brother  to  be  left  in  the  bank,  where  she 
could  make  payments  by  deposits,  in  the 
name  of  the  deceased,  to  be  credited  on  the 
note.  If  there  was  conduct  on  bis  part 
which  must  necessarily  be  construed  as  an 
acceptance  of  this  arrangement  with  respect 
to  the  note,  so  that  the  bank  must  be  con*, 
sidered  as  the  custodian  of  the  note  for  him, 
then,  manifestly,  the  note  must  be  consid- 
ered as  delivered  to  the  bank  for  him,  the 
delivei7  would  be  good,  and.  If  there  was  a 
sufficient  consideration,  the  note  would  be 
valid.  But  the  evidence  must  be  construed, 
so  far  as  possible,  in  support  of  the  finding. 
There  was  no  positive  act  of  the  deceased 
showing  an  intention  to  accept  the  note  as 
his  property.  He  expressly  declared  bis  In- 
tention to  have  nothing  to  do  with  it  While 
she  was  writing  it  he  declared  that  If  she 
Ifiislsted  on  giving  a  note  she  could  do  as 
she  pleased,  but  he  wanted  her  to  under- 
stand that  he  did  not  want  to  be  bothered 
with  It,  and  that  be  wanted  nothing  to  do 
with  it  This  statement  might  possibly  be 
construed  as  a  consent  to  the  giving  of  the 
note  to  him,  bat  it  is  not  necessarily  to  be 
so  Interpreted.  It  is  at  least  equally  suscep- 
tible of  the  meaning  that  while  he  conceded 
that  she  might  give  the  note— that  Is,  write  it 
out  and  sign  it— so  far  as  her  action  with 
respect  to  it  was  concerned,  that,  on  the  oth- 
er hand,  he  would  not  accept  it  or  have  any- 
thing to  do  with  it  The  delivery  of  the 
note  wonld  not  be  complete  without  his  ac- 
ceptance, any  more  than  the  gift  of  the  mon- 
ey to  her  would  be  complete  as  a  gift  with- 
out her  acceptance.    We  must  prestmie  that 
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tbe  court  construed  the  declaration  as  a  re- 
fusal  to  accept  the  note,  and  tre  think  that 
construction  was  more  In  accord  with  the 
surrounding  circumstances  than  the  contra- 
ry would  be.  There  was  nothing  In  his  sub- 
sequent conduct  that  was  necessarily  Incon- 
sistent with  this  declared  Intention,  while 
there  was  much  that  is  consistent  with  it. 
He  consented  to  give  his  signature  to  the 
bank  in  order  that  she  might  make  deposits 
to  hla  credit.  But  the  evidence  does  not 
show  that  he  was  cognizant  of  the  delivery 
ot  the  note  to  the  bank.  There  is  not  a 
word  to  show  that  such  delivery  was  called 
to  his  attention.  And,  if  the  matter  had  been 
fully  known  to  him,  it  la  probable,  from  the 
plain  manner  of  man  be  was,  that  he  would 
not  have  understood  that  the  possession  of 
the  bank  with  bis  consent  might  have  the  le- 
gal effect  of  constituting  a  delivery  to  him 
80  as  to  make  the  note  binding  in  the  hands 
of  his  successors.  If  so,  the  intent  to  ac- 
cept it  would  not  necessarily  be  imputed  from 
such  consent.  The  natural  construction  to 
be  placed  on  his  actions  with  respect  to  this 
bank  account  is  that  he  was  willing,  in  order 
to  satisfy  what  he  regarded  as  an  ovemice 
delicacy  on  her  part,  that  an  account  might 
be  opened,  and  that  she  might  make  such 
payments  to  him  as  she  was  able  to  make 
during  hla  life,  and  credit  the  same  on  a 
note,  or  in  any  other  manner  she  wished, 
but  that  he  did  not  intend  in  any  way  to 
recognize  the  note  as  a  valid  obligation  be- 
longing to  him.  The  transaction  was  high- 
ly creditable  to  both  parties,  and  there  is 
nothing  in  it  which  makes  it  necessary  for 
this  court  to  overrule  the  decision  of  the 
court  below  as  to  the  effect  of  equivocal  evi- 
dence, and  thereby  take  away  the  benefit 
which  the  deceased  manifestly  intended  to 
confer  on  Mrs.  Pecbin  by  giving  It  a  legal 
effect  which  be  never  intended  It  to  have. 

Some  alleged  errors  of  law  remain  to  be 
considered.  There  was  no  error  in  exclud- 
ing the  receipt  for  the  note  given  by  the 
plaintiff  to  the  San  Francisco  Savings  TJnlon 
after  the  distribution  of  the  note  to  him  from 
the  estate  of  Horace  Gasquet.  The  bank  was 
in  no  sense  the  agent  of  the  defendant  to  de- 
clare for  her  that  the  note  had  been  "left  In 
its  keeping  by  Horace  Gasquet  during  his 
lifetime,"  as  the  receipt  declares,  and  there 
is  nothing  to  show  that  the  contents  of  the 
receipt  were  known  to  her.  Prior  to  the  trial 
Mrs.  Pechin  bad  given  a  deposition  relating 
to  the  case,  in  which  she  testified  that,  at  the 
interview  with  the  deceased  at  the  time  he 
gave  her  the  check  or  order,  she  said  to 
him:  "You  have  many  times  in  your  life 
lost  money,  and  it  seems  to  me  I  ought  to 
give  you  a  note^  and  I  ought  to  pay  what- 


ever I  can  towards  this."  And  that  in  regard 
to  the  subsequent  payments  she  testified  thus: 
"I  thought  I  would  do  it  from  a  sentiment  of 
delicacy,  I  suppose,  to  pay  what  I  had  re- 
ceived from  Mr.  Gasquet,  if  I  could."  The 
plaintiff  on  the  trial  offered  to  show  that  the 
deposition  had  been  corrected  by  her  before 
it  was  signed  or  filed,  and  that  in  her  original 
testimony,  before  correcting  it,  she  had  add- 
ed the  word  "debt"  to  the  part  first  quoted, 
80  that  the  last  clause  would  read  thus,  "And 
I  ought  to  pay  whatever  I  can  towards  this 
debt,"  and  that  the  last  clause  ot  the  latter 
portion  of  the  deposition  quoted  originally 
stood  thus,  "I  suppose  to  pay  what  I  owed 
if  I  could."  The  proper  foundation  was  of- 
fered for  tlil8  testimony,  but  the  court  re- 
fused to  allow  it,  assigning,  as  the  reason  for 
the  ruling,  that  the  witness  was  bound  only 
by  the  terms  of  the  deposition  as  finally  cor- 
rected before  signing.  This  ruling  was  er- 
roneous, and  the  reason  given  fallacious.  If 
her  original  statement  was  as  claimed,  and 
was  inconsistent  with  the  testimony  given  on 
the  trial  on  a  material  point,  it  could  be 
proven  for  the  purposes  of  Impeachment, 
regardless  of  the  occasion  upon  which  the 
original  statement  was  made,  provided,  of 
course,  that  it  was  not  privileged.  But  while 
the  ruling  was  incorrect,  we  do  not  think 
that  it  could  have  caused  substantial  injury, 
such  as  to  require  a  reversal  of  the  order. 
At  most;  it  could  only  go  to  show  that  at 
the  time  she  gave  the  deposition  she  consid- 
ered that  she  owed  a  debt  to  the  deceased. 
She  appears  to  have  been  of  the  same  mind 
during  portions  of  the  trial,  and.  In  any 
event,  it  was  a  mere  matter  of  opinion  on 
her  part  The  testimony  offered  might  have 
had  some  slight  effect  on  the  question  of  the 
consideration  of  the  note,  a  question  wtdch 
we  have  not  assumed  to  decide,  and  which 
was  not  necessary  to  support  the  judgment 
for  the  defendant  It  has  no  bearing  on  the 
question  of  the  delivery  of  the  note,  wlilcta 
is  the  point  on  which  the  case  depends. 
There  is  no  doubt  that  she  intended  that  it 
should  be  legally  delivered,  and  that  was 
fully  shown  by  her  testimony,  so  that  the 
admissions  in  question  would  not  aid  the 
plaintiff  as  to  her  intention.  The  question  as 
to  sufficiency  of  the  delivery  depended  solely 
upon  the  Intention  of  the  deceased  to  accept 
it  and  these  admissions  made  by  her  long 
afterward  could  have  no  weight  whatever 
upon  that  subject  There  are  no  other  ques- 
tions that  require  discussion. 

The  order  denying  the  new  trial  is  af- 
firmed. 

We  concur:    ANGELlX>TTI,  J.;  McFAR- 
LAND,  J.;   HBNSHAW,  J.;   LORIGAN,  J. 
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FLANAGAN  ESTATE  v.  GREAT  CENT. 
LAND  CO.  et  at. 

(Supreme  Court  of  Oregon.    July  11,  1904.) 

BTBICT  FORECLOSURE— vendor's  LIEN— CON- 
TRACT—  CONSTRUCTION  —  DEED  —  ESCROW  — 
EQUITY  JURISDICTION  —  STATUTE  —  CONVER- 
SION —  TIME  FOR  FATMENT  —  "REASONABUC 
time"— DECREE— MODIFICATION  ON   APPEAL. 

1.  A  contract  for  the  sale  of  land  provided 
that  the  vendee  should  pay  a  portion  of  the  con- 
sideration on  the  date  of  the  contract,  and  with- 
in 10  days  thereafter  deposit  another  portion 
to  the  credit  of  the  vendors,  and  "within  one 
year  thereafter"  make  a  second  deposit.  It 
further  provided  that  the  last  payment  on  the 
purchase  price  should  be  made  within  two 
years  from  the  date  of  the  contract.  Held, 
that  the  second  deposit  was  due  to  be  made  one 
year  from  the  date  of  the  contract,  not  one 
year  and  ten  days  thereafter. 

2.  A  deed  deposited  in  escrow  does  not  be- 
come operative  to  convey  the  title  until  the  per- 
formance of  the  conditions  or  happening  of  the 
event  on  which  it  was  intended  to  be  delivered 
to  the  grantee  designated,  where  there  is  no 
incapacity  on  the  part  of  the  grantors. 

3.  PlaintifTs  vendors,  as  sole  heirs  of  certain 
real  property,  entered  into  a  written  contract 
for  the  sale  thereof  to  defendant,  the  considera- 
tion to  be  paid  in  several  installments  at  times 
provided  in  the  contract.  The  contract  provided 
that,  when  a  certain  sum  had  been  paid,  the 
vendors  wonld  execute  a  deed  to  be  delivered  to 
a  trustee  in  escrow  until  the  whole  amount 
should  be  paid,  which  was  done,  but  subsequent- 
ly, and  prior  to  another  payment  on  the  pur- 
chase price  becoming  due,  the  vendors  incor- 
I>omted  the  plaintiff  corporation  and  conveyed 
the  premises  in  question  to  it,  but  subject  to 
the  contract  of  sale  with  defendant.  Held, 
that  the  mere  fact  that  the  plaintiff  corporation 
placed  in  escrow  no  deed  ezecnted  by  it,  to  be 
delivered  on  like  conditions  as  the  deed  of  de- 
fendant's vendors,  was  not  a  breach  of  the 
contract,  so  as  to  defeat  a  strict  foreclosure  of 
the  contract  for  failure  to  make  a  payment  on 
the  purchase  price  as  provided  therein. 

4.  Where  a  strict  foreclosure  of  a  contract 
for  the  sale  of  land  is  sought  for  breach  of  con- 
ditions as  to  payment  of  purchase  price,  no  for- 
feiture is  involved,  though  the  vendee  has  paid 
a  material  part  of  the  consideration;  and 
hence  equity  has  jurisdiction. 

5.B.  &  0.  Comp.  IS  42,3,  providing  that  the 
foreclosure  of  a  mortgage  may  be  ordered  and 
the  property  sold,  subject  to  be  redeemed,  as 
nnder  ezecudon,  does  not  cut  off  the  remedy 
af_  strict  foreclosure  of  a  vendor's  lien  as  ap- 
plied to  the  sale  of  land. 

6.  By  a  contract  for  the  sale  of  land  an 
equitable  conversion  takes  place,  the  vendee 
being  deemed  the  owner  of  the  land  in  equity, 
and  the  vendor  to  have  a  lien  thereon  for  the 
purchase  money,  such  relations  being  recognized 
only  in  equity. 

7.  ^Vhere  an  equitable  conversion  takes  place, 
as  by  a  contract  for  the  sale  of  land,  nnder 
-which  the  vendee,  in  equity,  is  deemed  tlie  own- 
er of  the  land,  and  the  vendor  to  have  a  lien 
thereon,  the  vendor  may  invoke  equitable  cog- 
nizance by  foreclosure  to  cut  off  or  bar  the  ven- 
dee's interest,  it  being  an  equity  of  redemption, 
on  the  supposition  that  that  is  done  which  ought 
to  be  done. 

8.  The  remedy  of  strict  foreclosure  being  a 
harsh  one,  courts  of  equity  will  decree  it  only 
under  peculiar  and  special  circumstances. 

9.  Where  the  holder  of  a  contract  for  the  sale 
of  land  goes  into  equity,  seeking  a  strict  fore- 
closure of  a  lien  for  the  unpaid  portion  of  the 
purchase  price,  be  must  allow  defendant  a  rea- 
aonable  time  in  which  to  make  payments. 


10.  What  will  be  a  reasonable  time  In  which 
defendant,  in  a  strict  foreclosure  ■  proceeding, 
should  have  to  make  payments  of  the  unpaid 
portion  of  the  purchase  price  under  a  contract 
for  the  sale  of  land,  rests  mainly  in  the  sound 
discretion  of  the  court,  time  being  allowed  in 
proportion  to  the  size  of  the  debt. 

11.  Where  land  was  sold  under  contract  ex- 
pressly showing  the  intendment  of  the  parties 
that  the  agreement  should  cease  to  be  obligatory 
on  the  vendors  when  the  vendee  made  default  in 
payment  of  the  purchase  price,  and,  of  the 
stipulated  consideration  of  $50,000,  $13,250  had 
been  paid  when  a  default  occurred,  leaving  a 
balance  due,  after  deducting  interest,  amounting 
to  $41,100,  a  strict  foreclosure  is  not  inequi- 

I  table. 

!  12.  A  decree  of  strict  foreclosure  of  a  vendor's 
I  lien  nnder  a  contract  for  the  sale  of  land,  re- 
quiring the  vendee  to  pay  the  balance  due  on 
I  the  purchase  price  at  a  date  when  part  of  the 
I  consideration  had  not  yet  become  due,  or  suffer 
I  foreclosure,  is  inequitable. 

13.  Where,  in  a  proceeding  to  enforce  a  ven- 
dor's lien  by  strict  foreclosure  under  contract 
for  the  sale  of  land  on  the  purchase  price  of 
which  there  is  a  balance  due  of  $41,160  of  the 
total  consideration  of  $.10,000,  and  the  trial 
coart  decreed  that  the  vendee  should  pay  the 
balance  of  the  consideration  at  a  date  when 
part  of  it  had  not  yet  become  due,  or  be  fore- 
closed, the  Supreme  Court,  on  appeal,  will  mod- 
ify the  decree,  by  allowing  six  months  from  the 
date  of  entry  of  its  decree  in  which  to  make  the 
payment,  in  affirming  the  decree  of  strict  fore- 
closure. 

Appeal  from  Circuit  Court,  Coos  County; 
J.  W.  Hamilton,  Jndge. 

Suit  by  the  Flanagan  EMate,  a  corporation, 
against  the  Great  Central  Land  Company 
and  another.  From  a  decree  for  plainttlT, 
the  land  company  appeals.    Modified. 

On  July  25,  1902,  Florence  Sheridan  and 
others,  being  the  sole  betra  at  law  of  Pat- 
rick Flanagan,  deceased,  gave  to  one  H. 
Sengatacken  the  following  agreement  in 
writing:  "For  value  each  for  him  or  her- 
self agree  that  they  will  convey  to  H.  Seng- 
atacken all  of  the  interest  which  I  have 
In  and  to  the  real  property  owned  by  my  fa- 
ther P.  Flanagan  at  the  time  of  his  death 
on  what  Is  known  as  Pony  Slough  and  known 
as  the  Pony  Slough  tract  and  inclodlng  the 
land  known  as  Centcrvllle  and  tide  land 
abattlng  owned  by  said  estate  and  the  whole 
lucluding  about  six  hundred  acres,  provided 
that  the  said  Sengstacken  shall  pay  to  us 
this  day  the  sum  of  One  Thousand  ($1,000.00) 
Dollars,  and  shall  within  ten  (10)  days  there- 
after deposit  25%  of  ($49,000,00)  Forty  nine 
Thousand  Dollars,  in  the  Flanagan  &  Ben- 
nett Bank  to  our  credit  and  subject  to  our 
Older  and  shall  within  one  year  thereafter 
deposit  In  said  bank  fifty  per  cent,  of  said 
Forty  nine  Thousand  ($49,000.00)  Dollars 
with  interest  thereon  at  the  rate  of  6%  per 
annum,  and  shall  within  two  years  from  this 
date  also  pay  the  remaining  25  per  cent,  of 
said  forty-nine  thousand  ($49,000.00)  Dol- 
lars with  interest  thereon  at  the  rate  afore- 
said. Upon  the  first  25  per  cent,  of  the  $49,- 
000.00  being  deposited  as  aforesaid  each  for 
himself  or  herself  agree  to  make,  execute, 
acknowledge  and  deliver  to  Flanagan  &  Ben- 


Digitized  by 


Google 


48S 


77  PACIFIC  EEPORTBB. 


(Or. 


aett  Bank  a  deed  of  an  of  his  or  ber  interest 
to  the  real  property  already  referred  to  In 
which  deed  Henry  Sengstacken  or  to  whom 
he  assigns  this  contract  on  the  back  hereof 
shall  be  the  grantee  and  said  bank  shall 
bold  the  deed  in  escrow  until  the  piu-chase 
price  and  interest  aforesaid  shall  have  been 
fully  paid,  or  until  default  be  made  in  any 
payment,  and  all  payments,  except  the  one 
thousand  ($1,000.00)  Dollars  shall  be  made  to 
said  bank  for  the  grantors  aforesaid,  the 
One  Thousand  (1,000.00)  Dollars  payment  to 
be  made  to  £1  O.  Flanagan  for  the  grantors 
aforesaid.  If  any  default  be  made  in  any 
payment  the  Bank  shall  Immediately  return 
all  deeds  to  the  grantors  it  being  understood 
by  the  Bank  that  time  Is  of  the  very  essence 
of  the  contract.  All  conveyances  shall  con- 
tain covenants  of  warranty.  In  case  of  de- 
fault In  any  payment  all  previous  payments 
tre  hereby  declared  forfeited  to  the  gran- 
tors aforesaid.  The  grantors  also  agree  that 
his  or  ber  wife  or  husband  shall  each  for 
him  or  herself  Join  In  the  conveyance  afore- 
said. The  purchase  price  is  Fifty  Thousand 
(150,000.00)  Dollars,  and  the  one  thousand 
dollars  aforesaid  shall  form  a  part  of  the 
pnrcbase  price  after  the  first  25%  payment  is 
made,  but  prior  to  that  time.  It  shall  be  con- 
sidered as  a  consideration  for  the  option 
only.  Time  is  especially  and  peculiarly 
made  the  essence  of  this  contract  and  no  ver- 
bal extension  of  time  shall  in  any  way  be 
considered  or  affect  this  contract  In  any 
ways,  and  it  is  expected  and  understood  that 
In  case  of  any  default  of  any  payment  all 
previous  payments  shall  be  forfeited  to  ani* 
retained  by  the  grantors  and  in  such  even 
they  intend  to  convey  the  land  forthwith  tc 
another,  and  they  shall  not  be  required  to 
bring  any  suit  to  declare  the  forfeiture." 
Seogstacken  paid  the  $1,000  on  the  day  of 
the  execution  of  the  agreement.  On  August 
2,  1002,  he  assigned  and  set  over  to  the  de- 
fendant, the  Great  Central  Land  Company, 
a  corporation,  all  his  interest  in  the  agree- 
ment, which  company  has  since  continued 
to  be  the  owner  and  holder  thereof.  Later, 
the  company  paid  to  the  Flanagan  &  Bennett 
Bank,  to  the  credit  and  subject  to  the  order 
of  the  vendors  in  the  agreement,  25  per  cent 
of  the  remaining  $49,000,  being  $12,250, 
whereupon,  on  August  20,  1002,  the  vendors 
executed,  in  accordance  with  the  terms  of 
their  undertaking,  a  deed  to  the  land  com- 
pany for  the  premises  designated,  and  de- 
livered the  same  to  the  Flanagan  &  Bennett 
Bank,  to  be  delivered  to  said  company  when 
the  stipulated  payments  of  that  which  re- 
molned  due  of  the  purchase  price  were  made. 
The  plalnticr,  the  Flanagan  Estate,  was  sub- 
sequently duly  Incorporated  and  organized 
by  the  vendors,  who  became  and  were  the 
owners  of  the  entire  stock  thereof,  and  on 
September  30th  they  conveyed  the  premises 
in  question  to  the  corporation,  but  subject 
to  the  contract  of  sale  or  agreement  above 
set  forth,  and  the  conveyance  to  the  Ureat 


Central  LAnd  Company,  evidenced  by  the 
deed  deposited  in  escrow  with  the  Flanagnn 
&  Bennett  Bank,  and  transferred  and  set 
over  onto  it  all  their  right,  title,  and  Interest 
in  and  to  the  contract.  The  land  company 
having  failed  to  make  payment  of  the  addi- 
tional 50  per  cent  of  the  $49,000  on  or  prior 
to  the  25tb  day  of  July,  1903,  the  plaintiff, 
at  12  o'clock  p.  m.  of  that  day,  by  notice  to 
the  land  company,  declared  the  contract  for- 
feited, and  demanded  of  the  Flanagan  &  Ben- 
nett Bank  a  return  of  the  deed  held  by  it  in 
escrow,  the  demand  being  at  once  complied 
with.  This  suit  was  Instituted  to  obtain  a 
strict  foreclosure  of  the  contract  of  sale  or 
agreement  Two  defenses  were  interposed: 
(1)  That  defendant,  the  Great  Central  Land 
Company,  was  entitled  until  August  4,  1903, 
to  make  the  second  payment  but  was  pre- 
cluded therefrom  by  plaintiCTs  previous  dec- 
laration of  forfeiture  and  withdrawal  of  the 
escrow,  contrary  to  the  stipulations  of  the 
contract;  and  (2)  that  the  vendors  bave  since 
the  execution  of  the  contract  conveyed  all 
their  Interest  in  the  premises  to  the  plaintiff, 
which  company  has  failed  and  neglected  to 
execute  and  deposit  with  the  Flanagan  ft 
Bennett  Bank  a  deed  conveying  the  same  to 
the  land  company.  The  trial  court  decreed  a 
strict  foreclosure,  and  the  defendant  the 
Great  Central  Land  Company,  appeals. 

B.  B.  Seabrook,  for  appellant    J.  W.  Ben- 
nett, for  respondent 

WOLVERTON,  J.  (after  sUting  tbe  facts). 
The  first  contention  in  logical  order  to  be  no- 
ticed Is  that  the  forfeiture  was  prematurely 
declared,  it  being  insisted  by  counsel  for  tbe 
defendant  land  company  that  the  third  pay- 
ment of  60  per  cent  of  the  $40,000  remaining 
of  tlw  pnrcbase  price  aner  the  payment  of  tbe 
$1,000  was  not  then  due  and  payable^    Tbe  po- 
sition dqienda  upon  the  proper  interpretation 
of  the  contract,  the  plaintiff  contending  tbat 
the  payment  in  question  fell  due  July  25, 
1903.    Tbe  agreement  or  contract  as  will  be 
noticed,  provides  that  Sengstacken  shall  pay 
on  the  day  which  it  bears  date  the  sum  of 
$1,000.  "and  shall  within  ten  (10)  days  there- 
after deposit  25%  of  ($49,000.00)  Forty  nine 
Thousand  Dollars,  in  tbe  Flanagan  ft  Ben- 
nett Bank  to  our  credit  and  subject  to  our 
order  and  shall  within  one  year  thereafter 
deposit  in  said  bank  fifty  per  cent  of  Bald 
Forty   nine   Thousand    ($49,000.00)    Dollars 
with  Interest  tliereon  at  the  rate  of  6%  per 
annum."    The  inquiry  centers  about  tbe  em- 
ployment of  the  word  "thereafter,"  wbere 
found  the  second  time  In  tbe  excerpt    Does 
it  bear  relation  to  the  date  of  the  contract 
and  that  of  the  payment  of  the  $1,000,  or  to 
the  date  of  the  deposit  of  tbe  25  per  cent,  of 
the  balance  of  the  pnrcbase   price  desl^ 
natcdT    By  pursuing  the  contract   further, 
it  will  be  found  that  the  stipulation  toncblng 
the  last  payment  is  that  it  shall  be  made  'two 
years  after  Its  date,  so  that  all  payments 
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ttve  this  one 'ore'immiatakaldj  flx«d  iiritb 
reference  to  the  date  of.  the  execution  of  tbe 
contract  and  it  la  bighly  improbable  that  the 
payment  in  question  should  have  been  flz;ed 
\iith  reference  to  some  other  date.  Indeed, 
a  critical  reading  of  tbe  conditions  docs  no 
seem  to  ns  to  lead  to  such  a  result,  and  we 
are  firmly  of  the  opinion  that  the  contention 
is  without  merit 

It  is  next  insisted  that  tbe  deed  by  the 
Flanagan  heirs,  the  vendors  In  the  contract 
to  plaintiff  carried  the  title  of  the  premises 
bi  it  so  as  to  defeat  the  purposes  of  the  es- 
crow, which  is  tantamount  to,  or  is  in  itself, 
a  breach  of  the  contract  on  their  part,  and 
for  that  reason  plaintifC  cannot  insist  upon 
the  remedy  sought  tlie  plaiutifC  not  having 
placed  in  escrow  a  deed  executed  by  it  to 
the  land  company  to  be  delivered  upon  like 
conditions  as  tlie  former.  The  rule  seems 
to  be  w^  established  that  a  deed  deposited 
in  escrow  does  not  become  operative  to  con- 
vey the  title  until  the  performance  of  the 
conditions  or  happening  of  tbe  event  upon 
which  it  was  intended  to  be  delivered  to  the 
grantee  designated,  except  in  certain  cases 
arising  through  incapacity  of  the  grantors, 
where  by  fiction  of  law  it  is  allowed  to  take 
effect  from  the  first  delivery.  1  Devlin,  Deeds 
(2d  Ed.)  §  328 ;  Prutsman  and  Others  v.  Ba- 
ker. 30  Wis.  644,  11  Am.  Bep.  592;  Taft  v. 
Taft,  50  Mich.  185,  26  N.  W.  426,  60  Am.  Rep. 
281;  Andrews  v.  Famham,  29  Minn.  246, 13  N. 
W.  161;  Cannon  v.  Handley,  72  Cal.  133,  13 
Pac.  S16.  An  inspection  of  tbe  provisions  of 
the  deed  to  the  Flanagan  Estate  will  disclose, 
however,  that  it  was  not  tbe  purpose  of  the 
Flanagan  heirs  thereby  to  supersede  tbe  es- 
crow, or  to  defeat  the  title  that  was  intend- 
ed to  be  conveyed  by  the  latter  instrument 
at  the  happening  of  the  events  upon  which 
it  was  to  l)ecome  operative  as  a  conveyance. 
By  express  condition  the  deed  was  made  sub- 
ject to  the  contract,  and  to  the,  conveyance 
to  the  land  company  evidenced  by  tbe  es- 
crow, which  we  are  impressed  was  effective 
to  subordinate  any  title  that  may  have  pas»- 
ed  tliereby  to  the  title  that  would  have  been 
acquired  through  the  escrow  if  the  conditions 
had  come  to  pass  upon  which  it  was  so  pla- 
ced. The  fact  that  the  plaintiff  knew  of  tbe 
escrow,  and  of  the  terms  and  conditions  up- 
on which  it  was  to  become  operative,  would 
not  alone  have  been  effective  to  subordinate 
its  title  to  that  which  would  have  ri]>ened 
by  the  escrow  taking  effect  as  a  deed,  but 
it  would  be  held,  upon  principles  of  equity, 
to  bave  acquired  the  legal  title  in  trust  for 
tlte  defendant  land  company.  This,  how- 
ever, would  not  obviate  the  objection  of 
tbe  defendant,  because  it  was  tbe  purpose  of 
having  tbe  deed  deposited  in  escrow  to  avoid 
tbe  possibility  of  trust  relations  thus  arising, 
and  tbe  necessity  of  requiring  their  enforce- 
ment so  as  to  obtain  the  legal  title.  We 
tliink,  however,  as  indicated  above,  that  tbe 
conditions  of  the  deed  to  the  Flanagan  Es- 
tate of  themselves  subordinated  its  title  t9. 


.that  which  would  have  accrued  to  the  land 
company  through  the  escrow,  had  the  condl- . 
tions  upon  which  it  was  so  placed  come  to 
pass ;  hence  we  conclude  that  the  second  ob- 
jection is  not  well  asserted. 

The  next  objection  pertains  to  the  relief, 
sought.  It  being  insisted  that  the  court  ought 
not  to  decree  a  strict  foreclosure  under  the 
conditions  prevailing.  A  forfeiture  is  not  in- 
iiisted  upon  here,  and,  if  it  were,  equity 
would  not  enforce  it.  While  it  might  refuse 
in  many  instances  to  Interfere  for  the  relief 
of  an  obligor  against  forfeiture  for  breach  of 
an  obligation,  it  will  never  interpose  to  de- 
clare a  forfeiture,  that  being  a  matter,  if  in- 
sisted upon,  entirely  for  the  law  side  of  the 
court.  The  plaintiff,  by  the  act  of  institut- 
ing a  suit  for  a  strict  foreclosure,  recognizes 
the  agreement  as  still  In  force  and  presently 
subsisting,  for  its  purpose  is  to  get  rid  of 
the  equity  of  tbe  land  company  by  obtaining 
a  decree  barring  it  forever.  The  plaintiff 
thereby  admits  that  the  land  company  has 
an  equity  in  the  premises  which  plaintiff's 
predecessors  by  the  terms  of  the  contract 
agreed  to  convey,  but  submits  that  the  com- 
pany should  be  foreclosed  thereof  by  reason 
of  not  having  fulfilled  the  stipulations  there- 
in contained  upon  its  part.  It  was  once  a 
mooted  question  whether  strict  foreclosure 
could  be  at  all  maintained  in  this  state,  in 
view  of  the  provisions  of  our  statute  with 
relation  to  the  foreclosure  of  liens  (B.  &  C. 
Comp.  i  423),  but  it  has  been  settled  in  favor 
of  the  remedy,  as  applied  to  contracts  for 
the  sale  of  land,  in  Savings  Co.  v.  Mackenzie, 
33  Or.  209,  52  Pac.  1046,  where  the  lien  there- 
by acquired  Is  differentiated  from  the  lien 
acquired  for  the  security  of  some  debt,  which 
latter  Is  alone  declared  to  be  within  tbe  in- 
tendment of  the  statute.  By  the  contract  of 
sale  an  equitable  conversion  takes  place,  tbe 
vendee  being  deemed  tbe  owner  of  the  land 
in  equity,  and  tbe  vendor  to  have  a  lien 
thereon  for  the  purchase  money,  but  at  law 
these  relations  are  not  recognized.  Tbe  lien 
suggested  is  known  in  the  books  as  a  "ven- 
dor's lien,"  but  does  not  exist  in  this  state 
after  title  has  passed.  Frame  v.  Sliter,  20 
Or.  121,  45  Pac.  290,  34  L.  R.  A,  600,  54  Am. 
St.  Rep.  781.  Its  only  existence,  therefore. 
Is  upon  the  idea,  which  is  nearly  if  not  quite 
a  fiction,  that  tbe  title  has  passed  when  it 
has  not,  and  that  the  vendor  retains  a  lien 
upon  the  land  which  has  passed  to  the  vendee 
in  equitable  contemplation,  but  has  not  in 
law  or  in  reality,  the  prime  fact  being  that 
tbe  legal  title  is  reserved  pending  compli- 
ance on  the  part  of  the  vendee  with  the  con- 
ditions upon  which  it  is  to  be  conveyed. 
"And  the  so-called  'lien,'  "  as  said  by  Mr. 
Justice  Bean  In  Savings  Co.  v.  Mackenzie, 
supra,  "is  simply  the  vendor's  right  to  en- 
force his  claim  for  the  purchase  money 
against  or  out  of  the  vendor's  equitable  es- 
tate"—not  his  legal  estate,  for  be  has  none. 
The  conversion  spoken  of  entails  equitable 
remedies,  beuce  the  vendor  may  invoke  eq- 
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uitable  cognizance  hy  (oreclosnre  to  cut  ott 
or  bar  the  vendee's  Interest,  It  being  an  eq- 
uity of  redemption,  on  the  supposition  that 
that  is  done  ^hlch  ought  to  be  done.  This 
much  being  settled,  it  does  not  follow,  how- 
everi  that  the  court  win  always  declare  a 
strict  foreclosure  of  the  contract  It  may 
also  decree  a  foreclosure  by  a  sale  of  the 
land  in  the  ordinary  way,  although  the  title 
has  not  passed  from  the  vendor,  dependent 
upon  the  exigencies  and  equities  of  the  case. 
Savings  Co.  v.  Mackenale,  supra;  Vail  v. 
Drexel,  9  111.  App.  439.  Mr.  Story  says,  "The 
usual  course  of  enforcing  a  lien  In  equity. 
If  not  discharged,  is  by  a  sale  of  the  prop- 
erty to  which  it  is  attached"  (2  Story,  Eq. 
Jur.  [10th  Ed.]  i  1217),  and  this  in  connection 
with  his  discussion  of  the  nature  of  the  ven- 
dor's rights  and  remedies  in  a  case  like  the 
present.  "In  this  country,  as  a  general  mle," 
says  Mr.  Justice  Berry  In  Wilder  v.  Haughey, 
21  Minn.  101,  108,  "a  sale  is  almost  univer- 
sally regarded  as  the  lust  and  appropriate 
remedy."  See,  also,  Jefferson  v.  Coleman, 
110  Ind.  515,  11  N.  E.  466.  And,  speaking 
relative  to  the  conditions  under  which  a  strict 
foreclosure  would  be  proper,  Mr.  Justice 
Nor\-aI,  in  Harrington  v.  Blrdsall,  38  Neb. 
176,  188,  66  N.  W.  964,  says:  "The  remedy 
by  strict  foreclosure  of  land  contracts  can- 
not be  resorted  to  In  all  cases.  The  remedy 
being  a  harsh  one,  courts  of  equity  will  de- 
cree a  strict  foreclosure  only  under  peculiar 
and  special  circumstances.  Applications  of 
that  character  are  addressed  to  the  sound 
legal  discretion  of  the  court,  and  they  will 
be  granted  in  eases  where  It  would  be  in- 
equitable to  refuse  them.  If  the  vendee  or 
purchaser  has  not  been  guilty  of  gross  laches, 
nor  unreasonably  negligent  in  performing  the 
contract,  a  strict  foreclosure  should  he  re- 
fused on  the  ground  that  It  would  be  unjust, 
even  though  the  vendee  may  have  been 
slightly  in  default  In  making  of  a  payment. 
So,  for  the  same  reason,  a  strict  foreclosure 
will  be  denied  where  the  premises  have 
greatly  Increased  In  value  since  the  sale,  or 
where  the  amount  of  unpaid  purchase  money 
Is  much  less  than  the  value  of  the  property. 
On  the  other  hand,  If  the  vendee,  without 
suflicleut  excuse,  falls  to  make  his  payments 
according  to  the  stipulations  of  his  contract, 
and  for  an  unreasonable  time  remains  in  de- 
fault, the  vendor  may  have  a  strict  foreclos- 
ure of  the  contract  for  the  sale  and  purchase 
of  the  land,  unless  some  principle  of  equity 
would  be  thereby  violated."  And  this  court 
has  given  utterance  to  a  similar  view  In  Sle- 
vers  V.  Brown,  34  Or.  454,  5«  Pac.  171,  45 
L.  R.  A.  (J42,  which  is  especially  applicable 
to  the  case  at  bar,  wherein  Mr.  Justice  Moore 
sjiys:  "The  justice  of  the  rule,  announced  in 
England  and  followed  in  Wisconsin,  may 
well  be  doubted,  and  particularly  so  when 
the  vendor  has  received  a  large  portion  of 
the  purchase  money,  in  which  case  equity 
would  seem  to  demand  that  the  premises  be 
sold  to  satisfy  the  balance  due  on  the  con- 


tract,  upon  the  payment  of  which  the  vendee 
should  be  entitled  to  the  remainder  of  the 
money  derived  from  such  sale."    Tbns  we 
find  that  strict  foreclosure  is  the  exception, 
not  the  rule,  but,  if  required  by  the  equities 
of  the  case,  the  court  will  not  hesitate  to  en- 
force it.    Of  the  stipulated  consideration  of 
$60,000,  113,250  has  been  paid.    The  balance, 
if  interest  for  two  years  be  added  to  it  at  6 
per  cent,  per  annum,  would  amount  to  ^1,- 
160.     Deducting  this  from  the  original,  we 
have  $8,840,  a  considerable  sam,  as  the  meas- 
ure of  the  defendant  land  company's  equity 
of  redemption.  If  the  value  of  the  land  re- 
mains the  same  to  this  time  as  the  estimate 
the  parties  put  upon  it  when  the  agreement 
was  entered  into.    Assuming  that  such  is  the 
case,  there  are  still  other  considerations  to 
be  taken  into  account  in  determining  wheth- 
er there  should  be  a  strict  foreclosure.    It 
was  the  intendment  of  the  parties  that  the 
agreement  should  cease  to  be  obligatory  upon 
the  vendors  when  the  vendee  made  default 
in  payment,  and  at  law  the  stipulation  could 
have  been  insisted  upon.    But  plaintiff,  hav- 
ing gone  into  equity,  must  at  least  do  equity, 
else  the  court  would  not  grant  any  relief. 
Having  admitted  that  defendant  was  not  yet 
precluded  from  making  payment  and  acquir- 
ing title  to  the  land,  the  subject  of  the  con- 
tract, plaintiff  must  allow  a  reasonable  time 
in  which  to  make  the  payment,  otherwise  the 
foreclosure  would  be  tantamount  to  a  dec- 
laration  of   forfeiture,   which,   as  we   have 
seen,  equity  will  not  entertain  affirmatively. 
As  to  what  time  Is  reasonable,  there  appears 
to  be  no  positive  rule,  It  resting  mainly  with- 
in the  sound  discretion  of  the  court.    Under 
ihe  English  chancery  it  was  six  months,  and 
if  the  debt  was  large  another  six  months  was 
usually  granted.    2  Jones,  Mortgrages  (2d  Ed.) 
K  1.503,  l.')(K5;  Vail  v.  Drexel,  supra.    While, 
however,  the  defendant  is  conceded  sHll  to 
have  an  ecjuity  in  the  premises,  it  has  not 
sought   to   reinstate  Itself  by  tendering   or 
offering  to  make  the  overdue  payment,  but 
stands  upon  technical  defenses,  though   in- 
sisting upon  the  broadest  equities.    By  the 
agreement,  defendant  is  not  obligated  to  pay 
anything  more  if  It  does  not  desire  to  do  so, 
and   no   deficiency  decree   can   be  obtained 
against  It.    Tliere  Is,  therefore,  not  that  reci- 
procity of  remedies  that  ordinarily  exists  In 
foreclosure  eases,  and  It  Is  not  In  as  good  a 
position  to  Insist  upon  the  largest  latitude 
possible  for  its  redemption  as  a  debtor  rest- 
ing his  e(iuity  of  redemption  upon  the  legal 
title.    We  conclude,  therefore,  that  it  would 
not  be  inequitable  to  grant  a  strict  foreclosure 
in  the  present  case.    The  decree  complained 
of,  however,  required  the  payment  by   the 
defendant  land  company  of  the  full  stipulat- 
ed consideration  at  a  date  when  part  of  it 
had  not  yet  become  due,  or  be  foreclosed. 
This,  we  are  Impressed,  did  not  give    time 
enough  for  that  purpose,  and,  considerinK  the 
large  amount  involved,  another  six  months 
will  be  allowed  from  the  date  of  the  eutry  ot 
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tlie  decree  here  In  wbicb  to  make  such  pay- 
ment..  In  all  otlier  respects  the  decree  will 
be  the  some  as  rendered  by  tbe  trial  court. 
Modified. 


UNITED  STATES  v.  Ii50  HEAD  OF  CAT- 
TLB  AND  52  CALVES. 
(Sapreme  Court  of  Arizona.    July  9,   1889.)* 

CUBTOIfS— SBIZUBE   OF    GOODS— FOBfEITTTBE — 
COST.S— PROCBDUBB. 

1.  Under  Act  June  22.  1874,  c.  391.  S  16  (18 
Stat.  188,  189).  providing  that,  in  actions  to  en- 
force a  forfeiture  of  f^ooas,  no  fine  or  forfeiture 
Khali  be  imposed  unless  an  intent  to  defraud 
shall  be  found,  no  judgment  for  costs  can  be 
rendered  against  the  property  or  the  claim- 
ant unless  payment  or  forfeiture  is  had. 

2.  In  trial  of  cases  of  the  seizure  of  goods 
for  violation  of  the  custom  laws,  the  proceeding 
is  at  common  law. 

Appeal  from  District  Court,  First  District; 
before  Justice  Barnes. 

Proceedings  by  tbe  United  States  to  en- 
force forfeiture  of  certain  cattle  imported. 
From  a  Judgment  for  tbe  government  for 
costs,  an  appeal  was  taken.    Reversed. 

JefTords  &  Franklin,  for  appellant.  O.  T. 
Rouse,  V.  a.  Dlst.  Atty. 

PER  CURIAM.  The  United  States  mar- 
shal seisged  150  bead  of  cattle  and  52  calves. 
The  flndiug  of  the  court  was  that  50  head  of 
the  cattle  were  imported  from  tbe  republic 
of  Mexico  and  were  dutiable,  and  that  said 
50  head  of  cattle  were  mixed  with  others. 
Tbe  court  further  found  that  tbe  claimant, 
H.  K.  Hildebrandt,  did  not  Import  tbe  said 
50  head  of  cattle  with  Intent  to  violate  tbe 
customs  law  of  the  United  States. 

The  supplement  to  the  Revised  Statutes  of 
tbe  United  States  provides  that  in  all  ac- 
tions to  enforce  a  forfeiture  of  goods,  wares, 
or  merchandise,  where  an  issue  of  fact  shall 
be  found,  the  court  shall  find,  as  a  distinct 
and  separate  finding,  whether  the  alleged 
acts  were  done  with  an  actual  Intent  to  de- 
fraud the  United  States,  and  in  such  cases, 
unless  intent  to  defraud  shall  be  so  found, 
no  flne,  penalty,  or  forfeiture  shall  be  Im- 
posed. Act  June  22,  1874,  c.  891,  {  16,  18 
Stat.  188,  189,  repealed  Supp.  Rev.  St.  U,  S. 
1891,  p.  755,  §  29.  Tbe  claimant  moved  to 
retax  the  costs  in  this  action,  as  tbe  same 
appears  in  the  memorandum  of  costs,  and  to 
strike  out  from  said  memorandum  of  tbe 
costs  the  sum  of  $878.62.  charged  as  mar- 
shal's fees,  filed  herein  by  plaintitT,  on  tbe 
ground  that  no  part  of  said  costs  was  made 
by  claimant,  and  therefore  they  are  not 
chargeable  to  him,  and  on  tbe  further  ground 
that  only  $98.12  thereof  are  court  costs.  Tbe 
motion  was  denied  by  tbe  court,  which  we 
conceive  to  be  error.  The  Supreme  Court  of 
the  United  States  has  held  that,  in  cases  of 
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.seizure  of  goods  for  violation  of  tbe  customs 
laws,  the  proceeding  is  at  common  law.  In 
the  trials  of  all  cases  of  seizures  on  land,  the 
court  sits  as  a  court  of  common  law.  Tbe 
Sarah,  8  Wheat.  391,  5  L.  Ed.  644;  Morris  y. 
United  States,  8  Wall.  507,  19  L.  Ed.  481. 
In  actions  at  law  it  is  a  general  rule  that  the 
losing  parties  are  to  pay  tbe  costs.  Kittredge 
v.  Race,  92  U.  S.  116,  23  L.  Ed.  488. 

We  think  that  only  in  cases  of  a  payment 
or  forfeiture  is  tbe  claimant  or  property 
seized  liable  for  costs  of  same.  Only  costs 
of  the  trial  should  have  been  taxed  against 
tbe  appellant.  Tbe  motion  of  claimant  to 
retax  costs  should  have  been  allowed. 

Tbe  Judgment  for  costs  is  hereby  reversed 
so  as  to  retax  tbe  costs. 


Ex  parte  BROWN  et  al. 
(Supreme  Court  of  Ariaona.    Nov.  7,  1892.)* 

CONTEMPT— HEVIKW. 

1.  The  judgment  of  a  district  court  that  a 
contempt  had  been  committed  was  not  review- 
able by  the  Supreme  Court  where  the  district 
court  had  jurisdiction  of  the  parties  and  sub- 
ject-matter. 

Habeas  corpus  by  R.  C.  and  G.  W.  Brown 
to  obtain  release  from  custody  on  a  convic- 
tion of  contempt.    Prisoners  remanded. 

H.  B.  Llghthlzer  and  C.  F.  Alnsworth,  for 
petitioners.  Joseph  Campbell,  for  tbe  sher- 
iff. 

GOODING,  C.  J.  The  record  In  this  case 
discloses  that  tbe  defendants  were  cited  reg- 
ularly to  appear  In  the  district  court  to  an- 
swer a  charge  of  contempt  of  court,  prefer- 
red in  writing,  and  tliat  they  did  appear  and 
answered,  and  that  there  were  facts  pre- 
sented to  that  court  upon  which  that  court 
adjudged  that  a  contempt  bad  been  commit- 
ted. 

I  conclude  that  Its  decision  upon  that  Issue 
Is  one  that  this  court  cannot  review,  and  I 
think  the  authorities  are  abundant  and  over- 
whelming on  this  proposition.  If  the  law 
were  otherwise,  there  would  be  no  such  thing 
as  preserving  order  In  courts,  or  preventing 
a  collision  between  courts.  I  think  tbe  prop- 
osition is  well  settled,  and  not  open  to  doubt 
or  dispute.  On  tbe  facts  set  up  in  the  rec- 
ord, as  shown  to  this  court  by  the  record 
produced  herein,  that  court  found  that  it  had 
Jurisdiction  of  tbe  parties  and  tbe  subject- 
matter,  and  found  facts  showing  that  it  had 
Jurisdiction.  It  having  Jurisdiction  of  the 
subject-matter  and  of  the  parties,  this  court 
has  no  power  or  authority'  to  Interfere  with 
the  Judgment  of  that  court  In  that  matter. 

I  must  therefore  remand  tbe  prisoners  Into 
the  custody  of  the  sheriff  of  Pima  county, 

T  1.  See  Contempt,  vol.  10,  Cent.  Dig.  |  213. 
'Opinion  not  previously  avallsbla,    . 
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RYDER  T.  LEACH  et  il. 
(Supreme  Oturt  of  Arizona.    June  18,  1889.)* 

APPEAT.  —  QUESTION     OF    rAOT  —  FINDINGS    OF 

TKIAI,  COUBT — CONCLUBIVENESa— NEW 

TBIAL8— GROUNDS. 

1.  A  new  trial  will  not  be  granted  to  enable 
a  party  to  obtain  additional  evidence  which  is 
not  newly  discovered,  and  which  is  merely  cum- 
ulative. 

2.  The  Supreme  Ciourt  will  not  disturb  a 
Judgment  on  pure  questions  of  fact,  unless 
■clearly  erroneous. 

3.  The  judgment  of  the  trial  court,  based  on 
-conflicting  evidence,  will  not  be  disturbed  on 
-appeal. 

Appeal  from  District  C!ourt,  First  District; 
l>efore  Justice  William  H.  Barnes. 

Action  by  Etaimon  P.  Ryder  against  Charles 
W.  Leach  and  others.  From  a  Judgment  for 
defendants,  plaintiff  appeals.    Affirmed. 

Haynes  &  Mitchell,  for  appellant  Her- 
ring &  Herring  and  Ben  Goodrich,  for  ap- 
pellees. 

PORTER,  J.  Defendants  had  applied  for 
a  United  States  patent  for  the  mineral  claim 
known  as  the  "Boss  Mine,"  situated  In  Tomb- 
stone mining  district,  Cochise  county.  Pend- 
ing the  application  for  patent,  plaintiff  filed 
an  adverse  claim  in  the  United  States  land 
oflBce  for  a  portion  of  the  ground  described 
In  said  application,  and,  in  support  of  such 
adverse  claim,  brought  this  action  In  the  dis- 
trict court  of  Cochise  county.  Plaintiff  al- 
leges that  be  Is  the  owner  of  and  in  pos- 
session of  a  certain  piece  of  ground,  which 
he  describes  as  the  "Little  Venture  Mine," 
and  alleges  that  the  same  was  located  by 
his  grantors  on  the  2d  day  of  January,  1885. 
The  action  was  brought  by  plaintiff  to  quiet 
title  to  the  aforesaid  premises. 

The  Boss  mine  was  located  in  June,  1878, 
by  the  grantors  of  defendants.  No  question 
was  raised  by  plaintiff  of  the  fact  of  a  con- 
tinued compliance  by  defendants  and  their 
grantors  from  the  time  of  the  location  of  the 
Boss  mine  to  the  commencement  of  this  ac- 
tion with  the  laws  of  Congress  in  relation  to 
the  annual  expenditure  of  $100  upon  said 
mine  in  labor  and  improvements.  The  Initial 
monument  of  the  Boss  mine  Is  fixed  in  the 
location  notice  of  said  mine  at  the  north  end 
•center  of  the  Tribute  mine;  thence  a  line 
runs  41  deg.  east  to  the  western  boundary 
Hue  of  the  Sulphuret  mine.  No  question  Is 
raised  as  to  the  fact  that  the  Initial  monu- 
ment of  the  Boss  mine  is  now  at  the  point 
at  the  north  end  center  of  the  Tribute  mine, 
exactly  where  the  original  location  notice 
fixes  It.  Neither  Is  any  question  raised  that 
the  line  running  north  from  this  point  ter- 
minates In  the  western  boundary  line  of  the 
Sulphuret  mine;  but  the  contention  before 
the  cotu-t  below  by  the  plaintiff  was  that  the 
point  in  the  western  boundary  line  of  the 
Sulphuret  mine  where  the  line  terminates 

1 1.  See  New  Trial,  vol.  37,  Cent  Dig.  |  ZU. 
•Opinion  not  prevlouslr  available. 


which  is  described  as  running  "north,  forty- 
one  degrees  east,"  from  the  Initial  monu- 
ment of  the  Boss  mine,  should  be  determined 
by  a  magnetic  coiurse,  without  any  allowance 
for  the  magnetic  variation.  Instead  of  by  the 
true  course  of  the  meridian,  and  thus  leave 
sufficient  ground  on  the  westerly  side  of  the 
Boss  mine  and  adjoining  the  West  Side  mine 
to  fulfill  the  conditions  of  the  Little  Venture 
location.  If  the  line  was  a  true  meridian, 
then  300  feet,  or  a  very  little  less  than  that, 
running  west  along  the  line  of  the  Sulphuret, 
will  reach  the  point  where  the  west  side  of 
the  northeast  extension  of  the  Sulphuret  and 
Sulphuret  touch  or  (>orner,  and  where  the 
northwest  comer  of  the  Boss  should  be,  if 
that  was  the  course  of  the  location  when 
made. 

The  witness  White  testified  that  three  days 
after  the  Boss  location  he  saw  a  Boss  monu- 
ment at  that  point.  Upton  swears  that  he 
knew  the  Boss  In  1880,  and  that  he  saw  a 
2x4  stake  at  that  point,  with  the  word  "Boss" 
cut  In  it,  and  saw  It  nearly  every  day  for  two 
or  three  years.  Howe  swears  that  he  made 
the  official  surrey  of  the  West  Side  mine  in 
1881,  and  that  he  then  found  a  stake  at  that 
point  marked  "Northwest  corner  Boss,"  and 
that  this  was  in  a  monument  i\i  feet  In 
diameter  and  4  feet  high.  Maps  were  Intro- 
duced of  the  survey  of  the  Sulphuret,  showing 
this  monument  of  the  Boss.  If  the  place 
where  this  monument  was  seen  by  White, 
Upton,  Howe,  and  others  was  one  of  the  es- 
tablished comers  of  the  Boss,  then  the  Boss 
claim  covers  the  ground  claimed  by  plaintiff. 
On  this  point  the  evidence  was  overwhelming 
and  without  contradiction.  If  that  point  was 
a  corner,  then  the  line  from  the  initial  monu- 
ment, according  to  the  true  meridian,  runs 
vrtthln  300  feet  of  that  comer.  The  line  of 
the  magnetic  meridian  touches  the  Sulphuret 
about  358  feet  from  that  corner.  The  differ- 
ence between  300  feet  and  358  feet  is  too 
great  to  be  accounted  for  by  a  mistake.  If 
the  location  had  been  made  by  the  magnetic 
meridian,  the  Boss  northwest  corner  monu- 
ment would  have  been  located  about  58  feet 
farther  east  When  the  line  of  the  true  me- 
ridian corresponds  so  closely  to  the  monu- 
ments as  to  amonnt  to  accuracy,  It  is  a  prac- 
tical demonstration  that  that  was  the  line. 
When  you  add  to  It  the  idea  that  north  means 
north,  and  not  the  magnetic  north,  nothing 
short  of  overwhelming  evidence  will  overturn 
the  conclusion  that  the  northwest  corner 
Boss,  as  estublished  by  Howe,  is  the  true 
comer. 

Against  this.  In  1885,  Sweazy  says  he  saw  a 
pile  of  stones  along  the  line  of  the  Sulphuret, 
and  that  he  got  a  board  with  a  straight  edge, 
and,  starting  at  the  center  monument  of  the 
Tribute,  the  Initial  of  the  Boss,  he  sighted  by 
the  needle  north,  41  deg.  east  and  that  he  saw 
the  pile  of  stones  at  the  point  on  the  line  of 
the  Sulphuret  where  the  line  he  was  sight- 
ing cuts  it.  When  this  pile  of  stones  was 
placed  there,  he  does  not  know.    No  other 
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witnesses  ever  saw  It  before  that.  The  Boss 
claim  had  been  located  and  monnmented 
seven  years  before  tliat.  This  is  all  the  evi- 
dence to  sustain  this  view.  All  the  rest  is 
inference,  argument,  and  speculation.  The 
plaintiff  asked  for  30  days  to  procure  the 
evidence  of  the  witnesses  Gird  and  Wall^er 
hy  deposition,  which  was  granted.  Oreat  in- 
dulgence was  given  to  aid  the  plaintiff.  The 
evidence  was  not  produced.  On  the  motion 
for  new  trial  he  asked  that  the  same  be 
granted,  so  as  to  secure  the  evidence  of  these 
"^^itnesses.  It  was  no.t  newly-discovered  evi- 
dence. At  best.  It  was  mere  cumulative  evi- 
dence, and  does  not  come  within  any  of  the 
rules  by  which  new  trials  are  granted  to 
enable  a  party  to  produce  other  evidence. 
The  affidavits,  besides,  do  not  show  that  the 
evidence  would  overturn  the  conclusive  evi- 
dence in  this  case.  It  does  not  contradict 
the  Boss  northwest  comer  monument.  It 
docs  not  show  that  the  true  meridian  was 
not  run. 

The  court  did  not  err  In  refusing  a  new 
trial.  There  does  not  appear  to  be  a  ques- 
tion of  law  raised  in  the  case.  It  was  purely 
a  question  of  fact,  and  the.  judgment  must  be 
clearly  erroneous  before  we  will  disturb  it. 
Where  there  is  a  conflict  of  evidence,  we  will 
not  review  the  Judgment  of  the  trial  court. 
The  Judgment  Is  affirmed. 

BARNES,  A,  J.,  and  WRIGHT,  0.  J.,  con- 
cur. 


TERRITORY  v.  FLORES. 
(Supreme  Court  of  Arizona.    Sept  3,  1890.)* 

CBUIINAI.  lAW— APPKAt— BILI.  01*  EXCEPTIONS 
—  SIOnlHG — Tlin; — STATEUENT  OF  FACTS — 
BBQTTISITES-^TIUK  FOB  UAKINO  UP. 

l.Rev.  St  1887,  par.  1739,  Pen.  Code,  pro- 
vides that  a  bill  of  exceptions  must  be  present- 
ed to  the  court  for  allowance  and  signature 
within  10  days  after  conclusion  of  trial,  unless 
further  time  is  granted,  and  paragraph  1744 
provides  that  the  court  may  extend  the  time. 
JleJd  that,  in  order  to  t>e  considered  on  appeal, 
the  bill  must  have  been  presented  within  the 
10  days,  unless  the  time  hag  been  extended  by 
order. 

2.  On  appeal  the  record  must  afBrmatively 
show  a  compliance  with  the  statute. 

3.  Under  the  express  provisions  of  Rev.  St 
1887,  par.  1740,  Pen.  Code,  a  bill  of  exceptions 
in  a  criminal  case  must  be  submitted  by  the 
judge  to  the  district  attorney  t>efore  signature. 

4.  A  statement  of  facts  in  a  criminal  case,  in 
order  to  be  considered  on  appeal,  mast  be  made 
up  in  the  time  specified  by  statute,  unless  it  is 
extended  by  order  of  court, 

5.  A  statement  of  facts  in  a  criminal  case 
should  state  that  it  contains  all  the  facts  ad- 
mitted, and  the  facts  admitted  to  have  been 
proven,  and  the  evidence  of  the  facts  disputed. 

Appeal  from  District  Court,  Second  Dis- 
trict. 

Ramon  Fiores  was  convicted  of  grand  lar- 
ceny, and  he  appeals.    Affirmed. 

•'  4.  See  Criminal  Law,  vol.  16,  Cent  Dig.  i  2t7<. 


P.  8,  Perley  and  Henry  Steegletz,  for  hp- 
pellant  Clark  Churchill,  Atty.  Gen.,  and 
Frank  Cox,  Dlst  Atty.,  for  the  Territory. 

PER  CURIAM.  The  defendant  (appellant) 
was  found  guilty  of  grand  larceny,  and  judg- 
ment passed  accordingly.  A  motion  for  a 
new  trial  was  made,  and  grounds  alleged  as 
follows:  "Because  the  verdict  is  contrary  to 
the  law  and  the  evidence;  because  the  court 
misdirected  the  Jury  as  to  the  law."  The 
motion  was  overruled. 

The  first  objection  raises  the  familiar  prop- 
osition of  law  that,  where  there  is  a  conflict 
in  the  evidence,  the  appellate  court  will  defer 
to  the  conclusion  reached  by  the  court  below, 
for  the  reason  that  the  court  below  saw  the 
witnesses  face  to  face,  took  notice  of  their 
appearance  and  demeanor  on  the  stand,  and 
was  in  better  position  to  weigh  the  evidence 
and  Judge  of  the  credibility  of  the  witnesses 
than  the  appellate  court,  which  only  knows 
of  the  evidence  by  the  cold  type.  While  the 
action  of  the  defendant  (appellant),  taking  his 
own  statement  as  true,  was  not  the  conduct 
and  action  of  a  shrewd  and  cautious  criminal, 
the  most  casual  observer  has  noticed  that 
the  conduct  of  criminals  Is  often  marked  by 
an  apparent,  if  not  a  real,  recklessness  whol- 
ly abnormal.  A  criminal  is  in  a  certain  sense- 
and  to  a  certain  degree  abnormal,  and  it  is 
not  strange  that  his  conduct  should  be  like- 
himself.  In  this  case  the  defendant's  action, 
upon  bis  own  statement,  was  bold  and  reck- 
less, ou  the  theory  of  bis  guilt.  But  we  are 
not  without  observation  where  criminals 
have  been  equally  reckless.  But  we  do  not 
deem  it  the  province  of  this  court,  in  a  case 
of  this  character,  to  examine  and  pass  upon 
the  weight  of  the  evidence.  We  have  exam- 
ed  it  enough  to  see  tbat  there  was  evidence 
sufficient  to  make  It  the  duty  of  this  court  to 
acquiesce  in  the  conclusion  of  the  Jury  as  to 
the  facts  In  the  court  below. 

The  objection  to  the  Instruction  of  the 
court  presents  a  fine  discussion  on  the  mean- 
ing of  the  word  "Inconsistent."  In  the  light 
of  the  evidence  and  of  the  entire  case,  we  do. 
not  think  it  at  all  probable  that  the  Jury  were 
influenced  adversely  by  the  Instruction,  even 
if  the  view  taken  by  his  counsel  of  the  mean- 
ing of  the  word  should  be  accepted  as  the 
correct  view.  The  argument  on  this  point  is 
very  ingenious,  but  we  do  not  think  It  neces- 
sary to  enter  into  that  discussion.  We  think 
the  instructions  as  a  whole  presented  fairly 
the  law  of  the  case  to  the  Jury. 

We  have  thus  far  considered  the  case  on 
its  merits,  and  have  taken  no  notice  of  the 
defects  in  the  record  that  are  fatal  to  the 
appeal  under  the  decisions  of  this  and  other 
courts  with  statutes  similar  to  ours.  We 
will  now  call  attention  to  some  of  these  de- 
fects that  the  bar  may  become  familiar  with, 
and  observe  what  are  held  to  be  the  essential 
requirements  of  the  law.  There  appears  in 
the  transcript— not  in  the  record— a  paper  en- 
titled of  the  court  and  cause  and  beginning 
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with  tbese  words,  rlz.:  "Transcript  of  short- 
hand notes  of  the  testimony,  etc.,  taken  upon 
the  trial  of  the  aboye-entltled  cause,  at 
*  •  •,"  etc.  Then  follows  what  purports 
to  be  testimony  of  witnesses  In  the  case. 
This  paper  has  filing  mark  "January  10, 
1889,"  probably  intended  for  January  10, 
1890.  At  the  bottom  of  this  paper  are  these 
words:  "Approved  this  15th  January,  1890," 
and  signed  by  the  Judge.  The  judgment  was 
rendered  on  the  16th  day  of  November,  1889. 
Motion  for  a  new  trial  was  made  and  over- 
ruled same  day.  This  "approval"  of  this 
paper  was  then  about  55  days  after  motion 
for  new  trial  was  overruled.  To  be  availa- 
ble, this  paper  must  be  either  a  bill  of  ex- 
ceptions or  a  statement  of  facts.  If  a  bill 
of  exceptions,  It  should  have  been  presented 
to  the  judge  for  his  allowance  and  signature 
within  10  days  after  the  conclusion  of  the 
trial,  unless  further  time  was  granted.  Rev. 
St.  Ariz.  1887,  par.  1739,  Pen.  Code.  The 
rtatute  provides  (Rev.  St.  Ariz.  1887,  par. 
1744,  Pen.  Code) :  "The  court  or  judge  there- 
of may  by  order  extend  the  time  for  mak- 
ing up,  signing,  approving,  or  filing  any  bill 
of  exceptions  in  a  criminal  action."  There 
Is  no  order  extending  the  time,  and  nothing 
to  show  any  presentation  within  the  10  days. 
Are  we  to  Infer,  or  should  the  record  show, 
a  compliance  with  the  law?  Our  Inference 
might  be  a  mistake.  The  record  should.  In 
our  opinion,  show  that  the  requirements  of 
the  statute  have  been  complied  with.  If  a 
mere  "approval"  of  a  paper  purporting  to 
be  testimony  of  witnesses  55  days  after  the 
conclusion  of  the  trial  Is  sufficient,  of  what 
use  Is  the  statute?  Why  provide  by  statute 
that  a  thing  must  be  done  In  10  days?  Why 
provide  that.  If  more  than  10  days  is  thought 
necessary,  the  court  or  judge  may  extend 
the  time  by  an  order,  If  the  time  may  be  ex- 
tended Indefinitely  without  an  order?  We 
think  the  bill  must  be  presented  within  10 
days,  and  not  afterwards,  unless  the  time 
has  been  extended;  and  this  extension  must 
be  by  order.  Any  other  construction  would 
change  the  language,  and,  as  we  think,  the 
meaning,  of  the  statute.  We  conclude  this 
paper  is  not  a  bill  of  exceptions.  If  this 
paper  was  intended  as  a  bill  of  exceptions, 
and  presented  to  the  judge  as  such,  it  should 
have  been  presented  by  the  judge  to  the 
district  attoniey.  Kev.  St  Ariz.  1887,  par. 
1740,  Pen.  Code. 

Is  this  paper  a  statement  of  facts?  The 
provisions  of  the  law  for  making  up  a  state- 
ment of  facts  are  very  similar  to  the  pro- 
visions for  a  bill  of  exceptions.  We  deem 
it  unnecessary  to  repeat  the  provisions. 
Time  is  to  be  extended  by  order  of  the  court 
or  judge,  as  in  the  case  of  a  bill  of  excep- 
tions. No  order  is  here.  If  the  paper  is 
to  be  considered  as  a  statement  of  facts.  It 
should  state  that  it  contains  all  the  facts 
admitted,  and  the  facts  admitted  to  have 
been  proven,  and  the  evidence  of  the  facts 
disputed.    No  such  statement  is  contained 


therein.  We  conclude  this  la  not  good  as  a 
statement  of  facts. 

Without  a  bill  of  exceptions  and  without  a 
statement  of  facts,  upon  what  basis  could 
we  predicate  error  in  the  Inatructions,  even 
If  there  should  appear  to  be  error  therein? 
But  we  do  not  think  that  error  does  appear, 
even  if  the  paper  should  be  considered. 

The  judgment  is  affirmed. 


TERRITORY   v.    SHANKLAND. 

(Supreme  Court  of  Arizona.     Sept.  29,  1892.)* 

MUBUEB  —  SELF-DEFENSE  —  EVIDENCE  —  CON- 
TINUANCE —  AFFIDAVITS  —  COUNTER  AFFIDA- 
VITS —  CHANGE  OF  VENUE  —  DISCRETION  OF 
TRIAL   COURT— REVIEW. 

1.  On  a  prosecution  for  mnrder,  evidence  held 
to  show  that  the  killing  was  not  done  in  self- 
defense. 

2.  AV'here  a  motion  for  a  continuance  in  a 
criminal  case  was  based  on  affidavits  as  to  the 
al>8ence  of  a  witness,  and  what  could  be  proved 
by  her,  and  on  affidavits  tending  to  show  tliat 
accused  could  not  go  to  trial,  owing  to  his  ill 
health,  counter  affidavits  as  to  bis  health,  and 
as  to  what  the  witness  had  sworn  to  on  a  former 
trial,  were  allowable. 

3.  On  a  prosecution  for  murder,  where  the  de- 
fense was  self-defense,  a  continuance  was  asked 
l>ecause  of  the  absence  of  a  witness  who  would 
testify  as  to  threats  made  by  deceased  and 
communicated  by  witness  to  defendant,  and  to 
the  fact  that  deceased  was  armed;  but  it  was 
shown  that  the  same  threat  was  communicated 
by  another,  and  that,  at  the  time  of  the  killing, 
defendant  was  not  in  real  or  apparent  danger. 
Held,  that  the  denial  of  the  continuance  was 
proper. 

4.  A  motion  for  a  continuance  is  addressed  in 
the  first  instance  to  the  discretion  of  the  trial 
court. 

5.  Where  an  entire  case  is  before  the  Supreme 
Court  on  writ  of  error,  it  may  look  into  the 
whole  case  to  determine  whether  the  denial  of 
a  change  of  venue  prejudiced  defendant. 

6.  The  fact  that  three  peremptory  challenges 
remained  to  accused  when  he  went  to  trial 
ma^  be  considered  in  determining  whether  a 
denial  of  a  change  of  venue  prejudiced  accused. 

7.  It  is  not  reversible  error  to  refuse  a  proper 
challenge  where  there  remain  unexhausted  chal- 
lenges at  the  time  of  going  to  trial. 

Appeal  from  District  Court,  Cochise  Couik 
ty;  before  Justice  Sloan. 

Daniel  B.  Shankland  was  convicted  of 
murder,  and  he  appeals.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

W.  H.  Barnes,  and  J.  H.  Martin,  for  ap- 
pellant. William  Herring,  Atty.  Gen.,  and 
Allen  K.  Buglish,  for  the  Territory. 

GOODING,  C.  J.  The  evidence  In  this 
case  is  before  this  court— brought  here  by 
the  eleventh  assignment  of  error— and  has 
been  carefully  read  and  considered. 

That  the  defendant  shot  and  killed  the  de- 
ceased at  the  time  and  place  alleged  in  the 
indictment  was  clearly  proven,  and  in  fact 
is  not  disputed  on  the  part  of  the  accused. 
The  only  Issue  going  to  the  merits  of  this 
case  Is  well  expressed  in  the  brief  of  the  ap- 


f  2.  See  Criminal  Law,  vol.  14,  Cent.  Dig.  |  13<5. 
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pellant  In  thcBe  words:  "On  the  trial  tbe 
Issue  was  wbetber  tbe  defendant  allot  In 
self-defense  or  not.  If  be  did,  he  was  jus- 
tified. If  not,  he  was  guilty  of  murder." 
This  being  the  admitted  issue,  and  tbe  only 
cue  affecting  tbe  merits,  we  have  carefully 
read  all  tbe  evidence,  to  ascertain  Its  force 
and  weight  bearing  on  this  particular  case. 
The  evidence  discloses  the  fact  that  deceas- 
ed, Dr.  Willis,  had  Just  seated  himself  in 
his  buggy,  when  tbe  defendant  approached, 
and,  without  a  word  of  warning,  reached 
over  tbe  dashboard  with  a  gun  or  a  pistol — 
more  accurately  speaking— and  shot  the  de- 
ceased. Inflicting  a  mortal  wound;  that  while 
deceased  was  falling  tbe  defendant  shot  a 
second  time,  and,  after  be  bad  fallen,  at 
least  two  or  three  more  times  at  him,  and 
then  walked  away.  No  word  passed  between 
defendant  and  deceased.  These  facts  are  es- 
tablished by  credible  and  disinterested  eye- 
witnesses. Only  two  of  these  five  shots  took 
effect.  The  shooting  occurred  between  3  and 
4  o'clock  in  the  afternoon,  and  death  en- 
sued about  6  o'clock  of  the  same  afternoon. 
There  was  no  evidence  tending  to  show  self- 
defense,  except  tbe  unsupported  evidence  of 
tbe  defendant.  He  testified  to  a  peculiar 
look  given  liim  by  the  deceased,  and  that 
deceased  put  his  band  to  bis  hip  pocket,  as 
if  to  draw  a  revolver.  No  other  witness  saw 
the  peculiar  look,  or  the  reaching  for  the  hip 
pocket,  or  any  act  or  fact  that  tended  to 
show  an  attempt  on  the  part  of  the  de- 
ceased to  draw  a  pistol  or  make  any  as- 
sault on  tbe  defendant.  There  was  no  evi- 
dence that  tbe  deceased  had  a  pistol  at  tbe 
time.  None  was  found  on  bis  person  or  at 
the  place  of  tlie  homicide.  There  is  not  a 
shadow  of  evidence  that  the  defendant  was 
in  tbe  least  danger,  except  the  evidence  of 
tbe  defendant  Tbe  deceased  had  Just  en- 
tered his  buggy  to  drive  away  when  be  was 
approached  by  tbe  defendant  and  shot  as 
above  set  forth.  A  number  of  witnesses, 
too,  testified  to  threats  made  by  the  defend- 
ant that  be  would  kill  tbe  deceased.  There 
was  also  evidence  of  threats  made  by  tbe 
deceased,  communicated  to  tbe  defendant, 
and  very  strong  evidence  by  the  defendant 
himself,  often  repeated,  that  tbe  deceased 
made  a  move  towards  his  blp  pocket,  and 
also  of  warning  by  the  deceased  to  defend- 
ant not  to  speak  to  him  again.  This  warning 
was,  however,  some  days  before  the  shoot- 
ing; but  the  evidence  clearly  establishes 
that  tbe  defendant  sought  the  deceased,  and, 
without  a  word  passing,  put  his  revolver  over 
tbe  dashboard  of  the  buggy  and  shot  the 
deceased,  giving  a  mortal  wound,  and  then 
shot  a  second  time  as  the  deceased  was  fall- 
ing out  of  the  buggy,  and  then  three  more 
allots  after  he  had  fallen.  Immediately  aft- 
er the  shooting  the  defendant  was  arrested 
by  George  Braven,  and  Braven  said  to  him, 
"Dan,  what  In  b-1  did  you  do  that  for?" 
His  reply  was,  "I  have  been  having  trouble 
wltli  the  8 —  of  a  b »"   Ko  word  of  "self- 


defense"  or  "attempt  on  the  part  of  tbe  de- 
ceased to  get  a  pistol  out  of  his  pocket" 

We  deem  It  unnecessary  to  discuss  all  tbe 
evidence  in  tbe  case.  Counsel  concede  that, 
if  the  defendant  did  not  shoot  in  self-defense, 
be  was  guilty  of  murder. 

Tbe  motion  for  a  new  trial  assigns  eleven 
groimds  or  reasons  therefor.  Tbe  eleventh 
reads  as  follows:  "The  verdict  is  contrary 
to  the  law  and  tbe  evidence."  The  ninth 
assignment  of  error  is  as  follows:  "Tbe 
court  erred  in  overruling  the  motion  of  de- 
fendant for  a  new  trial  for  reasons  stated 
in  the  motion."  This  brings  the  evidence 
before  us  for  consideration.  We  think  tbe 
evidence  establishes  the  guilt  of  the  defend- 
ant beyond  a  reasonable  doubt,  and  that  the 
killing  was  deliberate  and  cold-blooded. 

This  is  tbe  case  on  its  merits.  Was,  then, 
the  error  on  the  trial  prejudicial  to  the  de- 
fendant? We  shall  only  consider  such  er- 
rors as  are  referred  to  in  tbe  appellant'ii 
brief. 

The  defendant  filed  his  motion  for  a  con- 
tinuance, based  on  bis  disability  to  go  on 
with  the  trial  by  reason  of  ill  health,  and  also 
on  account  of  tbe  absence  of  Mrs.  James; 
setting  forth  what  he  expected  to  prove  by 
her,  viz.,  threats  made  and  communicated, 
and  tbe  fact  that  tbe  now  deceased  Dr.  Willis 
was  armed  at  the  time.  In  support  of  this 
motion  he  filed  his  own  affidavit  and  that 
of  bis  physician.  Counter  affidavits  were  al- 
lowed as  to  tbe  health  of  tbe  defendant,  and 
as  to  what  Mrs.  James  had  sworn  on  the 
former  trial. 

We  think  the  record  of  tbe  case,  as  well 
as  the  affidavit  of  the  physician  who  exam- 
ined him,  clearly  shows  that  the  defendant 
was  able  physically  and  mentally  to  pass  tbe 
ordeal  of  the  trial.  The  fact  that  be  refused 
to  be  examined  by  a  second  physician,  in 
connection  with  the  history  of  the  trial,  and 
tbe  affidavit  of  tbe  one  who  did  examine 
him,  leaves  no  doubt  in  the  mind  of  this 
court  that  there  was  no  merit  in  the  applica- 
tion for  a  continuance  on  this  ground.  We 
simply  hold  that  in  some  cases  counter  affi- 
davits may  be  allowed,  and  this  case  is  one 
in  which  they  were  properly  allowed. 

As  to  tbe  evidence  of  Mrs.  James,  tbe  de- 
fendant testified  that  threats  were  made  to 
her,  what  they  were,  and  that  she  commu- 
nicated them  to  him,  and  the  fact  that  Wil- 
lis, tbe  deceased,  was  armed  at  the  time. 
But  in  view  of  the  fact  that  substantially 
the  some  threat  was  communicated  to  tbe 
defendant  by  McMahon,  and  the  utter  ab- 
sence of  any  facta  tending  to  show  that  the 
defendant  was  In  the  least  danger,  or  in 
any  position  that  would  have  caused  a  rea- 
sonable man  to  believe  that  he  was  in  dan- 
ger, at  the  time  tbe  fatal  shot  was  fired,  we 
cannot  say  that  there  was  such  error,  if 
any,  as  to  Justify  the  reversal  of  this  case 
on  account  of  tbe  refusal  to  grant  a  con- 
tinuance for  tbe  presence  of  Mrs.  James. 
Besides,  tbe  affidavit  of  Mrs.  James  was  not 
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produced  In  the  bearing  of  the  motion  for 
a  new  trial. 

Another  g^'onnd  Insisted  upon  for  a  re- 
versal Is  the  refusal  of  the  court  to  grant 
a  change  of  venue.  The  showing  In  this 
respect  is  much  stronger  than  the  showing 
for  a  continuance.  There  were  a  large  num- 
ber of  Jurors  excused  for  bias,  and  the  affi- 
davits showing  excitement  and  prejudice 
were  sufficiently  numerous  and  of  such  char- 
acter as  might  have  caused  the  court  to  be- 
lieve It  altogether  probable  that  the  verdict 
might  have  been  Influenced  thereby,  had  the 
evidence  In  the  case  left  any  room  for  such 
a  conclusion.  This  motion,  like  a  motion 
for  a  continuance,  Is  addressed  In  the  first  In- 
stance to  the  discretion  of  the  trial  Judge. 
The  statute  provides  (Pen.  Code,  !  890):  "If 
the  court  Is  satisfied  that  the  representation 
of  the  defendant  Is  true,  an  order  must  be 
made  for  the  removal  of  the  action  to  the 
proper  court  of  a  county  free  from  a  like  ob- 
jection." In  a  case  where  it  appears  that 
this  discretion  was  abused  to  the  prejudice 
of  the  defendant,  the  court  would  feel  called 
upon  to  review  the  case.  We  think,  how- 
ever, it  is  competent  for  this  court  to  look 
into  the  whole  case— at  least  when  the  entire 
case  Is  before  It  by  assignment  of  error— to 
determine  whether  the  exercise  of  discretion 
was  wrongful  and  to  the  prejudice  of  the 
defendant.  If  the  evidence  In  the  case  left 
room  for  any  doubt  as  to  the  legal  guilt  of 
the  defendant,  we  would  be  constrained  to 
hold  that,  in  the  showing  made  by  the  affida- 
vits, the  discretion  of  the  court  below  had 
not  been  properly  exercised.  In  the  case  of 
Hyde  V.  State,  16  Tex.  459,  67  Am.  Dec.  630, 
when  considering  a  question  of  wrongful 
exercise  of  discretion  In  refusing  a  motion 
for  continuance— and  we  think  the  language 
Is  applicable  alike  to  a  refusal  to  grant  ■ 
change  of  venue— the  court  says:  '"But  in 
considering  the  case  upon  appeal,  when  the 
motion  for  a  new  trial  brings  before  us  a 
statement  of  the  evidence  upon  the  trial,  we 
do  not  feel  bound  to  shut  our  eyes  wholly  to 
the  facts  of  the  case,  in  considering  whether 
the  judgment  ought  to  be  reversed  for  the 
refusal  of  the  court  to  grant  a  continuance. 
If  upon  the  trial  there  had  appeared  to  be 
cause  to  apprehend  that  a  continuance  was 
improperly  refused,  a  new  trial  must  have 
been  granted.  But  If,  on  the  contrary.  It 
very  satisfactorily  appears  that  the  applica- 
tion for  a  continuance  could  not  have  been 
well  founded  In  fact,  it  must  afford  an  ad- 
ditional reason  for  refusing  a  new  trial,  or 
to  reverse  the  judgment  on  that  ground. 
We  forliear  comment  upon  the  evidence.  It 
may  suffice  to  say  that  several  witnesses, 
who  were  eyewitnesses  of  the  homicide,  had 
ample  means  and  opportunity  of  seeing  and 
observing  all  that  passed,  and  could  not  be 
mistaken  as  to  the  author  of  It,  testified 
positively  as  to  the  fact,  with  such  circum- 
stantial particularity  and  just  such  diversity 
H$  to  immaterial  matters  as  to  show  that 


there  was  no  collusion;  and  such  perfect 
nnanlmity  as  to  the  material  facts,  which 
were  calculated  to  make  a  strong,  abiding 
impression  upon  the  memory,  as  to  show  that 
they  were  not  and  could  not  be  mistaken. 
It  thus  appears  that  there  -were  other  wit- 
nesses than  those  named  in  the  affidavit  by 
whom  all  the  facts  and  circumstances  at- 
tending the  fatal  scene  could  be  abundantly 
proved;  that  the  witnesses  whose  testimony 
was  sought  could  not.  If  present,  have  tes- 
tified to  the  truth  of  tie  fact  proposed  to  be 
proved  by  them;  and  that  the  affidavit  for 
continuance,  therefore,  was  not  entitled  to 
credit.  We  have  thus  looked  into  the  evi- 
dence upon  the  motion  for  a  new  trial,  which 
necessarily  brings  It  under  review,  and  we 
advert  to  It,  not  as  a  ground  for  affirming 
the  judgment  of  the  court  refusing  a  continu- 
ance, but  as  placing  it  beyond  doubt  that  no 
Injustice  could  have  been  done  the  defendant 
by  refusing  his  motion,  which  was  rightfully 
refused  on  the  ground  of  its  want  of  legal 
sufliclency."  We  cite  the  above  as  an  au- 
thority that  the  court  did  not  err  In  refusing 
a  continuance,  and  also  to  the  point  that  the 
evidence  may  be  considered  In  passing  on 
the  question  when  there  was  reversible  error 
In  the  refusal  to  grant  a  change  of  venue. 

The  record  shows  that  there  still  remained 
to  the  defendant  three  peremptory  challenges 
at  the  time  he  accepted  the  jury  and  went 
to  trial.  While  this  fact  is  perhaps  not  con- 
clusive, it  is  a  fact  which  this  court  may 
consider,  in  connection  with  the  overwhel- 
ming evidence  of  guilt,  in  determining 
whether  the  discretion  exercised  by  the  trial 
judge  was  such  an  abuse  of  discretion  as  to 
call  for  a  reversal  In  this  case,  and  award 
a  new  trial  in  another  county.  On  a  review 
of  the  whole  case,  we  do  not  see  how  any 
jury  in  any  county,  on  the  evidence  In  the 
case,  could  have  found  any  other  verdict, 
unless  it  would  be  a  verdict  of  guilty  of  mur- 
der, instead  of  manslaughter. 

It  Is  further  complained  that  the  court 
erred  in  refusing  to  allow  the  challenges  to 
the  jurors  Gibson  and  Turner.  As  we  have 
before  stated,  the  defendant  had  three  per- 
emptory challenges  at  the  time  of  going  to 
trial.  If  the  court  had  erred  as  to  'diose 
jurors,  the  remedy  was  in  the  hands  of  the 
defendant. 

That  it  is  not  reversible  error  to  refuse 
a  proper  challenge  when  there  remains  unex- 
hausted challenges  at  the  time  of  going  to 
trial.  We  cite  the  following  as  expressing 
the  better  law  on  this  question:  Johnson  v. 
State,  27  Tex.  758;  State  v.  Raymond,  11 
Nev.  98;  People  v.  McGunglil,  41  Cal.  429; 
People  V.  Gatewood,  20  Cal.  149;  Rosenberg 
V.  Block,  102  N.  Y.  259,  6  N.  E.  580. 

After  a  careful  consideration  of  the 
grounds  for  a  reversal  set  out  In  the  brief  of 
the  appellant,  we  have  reached  the  conclu- 
sion that  the  judgment  below  should  be  af- 
firmed. It  is  therefore  ordered  that  the  judg- 
ment below  be  affirmed. 
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BRAYMBR  v.  SEATTLE,  R.  &  S,  BY.  CO. 

(Supreme  Court  of  WashiDgton.     July  12, 

1904.) 

CARRIEBfr—FASSENGEBS— EXTENT  OJ  CONTKACI 
—BOARDING  WBONO  CAB— EXPtTLSION— EVI- 
DENCE—CUABACTEB  OF  CONDUCTOB. 

1.  Where  a  street  car  company  operated  some 
of  its  cars  on  a  certain  line  from  A.  to  C,  and 
others  only  from  A.  to  B.,  a  point  intermediate 
between  A.  and  C,  and  plaintiff,  whose  destina- 
tion was  C,  boarded  a  car  bound  only  for  B., 
without  asking  the  conductor  whether  the  car 
went  to  C.  or  not,  and  there  was  no  system  of 
transfers  from  cars  going  only  to  B.  to  those 
going  beyond  to  C,  and  plaintiff  did  not  ask 
for  any  such  transfer,  even  if  there  had  been 
such  a  system,  there  was  no  contract  to  carry 
plaintiff  beyond  B. 

2.  A  statement  by  the  superintendent  of  the 
company,  who  was  on  the  car,  after  arriving  at 
B.,  that  he  would  tell  the  conductor  on  the 
car  bound  for  0.  to  pick  plaintiff  up,  did  not 
constitute  a  contract  to  carry  plaintiff  to  C. 
without  additional  fare,  at  least  in  the  al»ence 
of  evidence  of  any  custom  to  so  transfer  pas- 
sengers without  the  payment  of  additional  fare. 

3.  A  farther  statement  by  the  superintendent, 
made  the  next  day,  that  he  had  intended  to  tell 
the  conductor  to  pick  plaintiff  up,  but  bad  for- 
gotten to  do  80,  was  no  part  of  the  original 
contract,  and  showed,  at  most,  no  more  than  an 
intention  to  authorize  gratuitous  carriage  of 
plaintiff  to  C. 

4.  The  expulsion,  without  excessive  force  or 
inexcusable  negligence,  of  one  who  presents  no 
evidence  of  a  right  to  free  passage,  and  who 
does  not  pay  his  fare,  afforos  such  a  one  no 
caose  of  action. 

6.  In  an  action  by  a  passenger  for  ejection 
from  a  street  car,  evidence  as  to  the  general 
character  and  disposition  of  the  conductor  who 
ejected  plaintiff  was  properly  excluded,  as  the 
only  subject  for  inquiry  was  the  character 
and  disposition  of  the  conductor  on  the  par- 
ticular occasion. 

O.  Where  a  complaint  for  the  ejection  of  a  pas- 
senger from  a  street  car  was  based  merely  on 
the  breach  of  the  contract  of  carriage,  and  did 
not  allege  the  employment  of  an  incompetent 
conductor,  evidence  of  the  general  character 
and  disposition  of  the  conductor  who  ejected 
plaintiff  was  properly  excluded. 

7.  Where  a  street  car  bound  only  for  B.  was 
boarded  by  a  passenger  for  C,  who  made  no 
inquiry  as  to  the  destination  of  the  car,  it 
was  immaterial,  on  the  question  of  his  contract 
of  carriage,  that  the  car  which  he  boarded  left 
at  about  the  time  that  the  car  for  C.  ordinarily 
left. 

Appeal  from  Superior  Court,  King  Connty; 
XL  B.  Albertson,  Judge. 

Action  by  A.  K.  Braymer  against  the  Seat- 
tle, Renton  &  Southern  Railway  Company. 
From  a  Judgment  for  defendant,  plaintiff  ap- 
peals.   Affirmed. 

Tucker  &  Hyland,  for  appellant  Peters  & 
Powell,  for  respondent 

HADLEY,  J.  Appellant  sued  respondent 
to  recover  alleged  damages.  The  complaint 
avers  that  appellant  for  hire,  became  a  pas- 
senger upon  respondent's  road,  paid  the 
fare  demanded  of  him,  and  rode  In  one  of 
respondent's  cars  to  a  point  near  Brighton 
Beach,  his  destination  being  Falrvlew,  upon 
f»nld  line  of  road    that  at  said  point  near 

f  4.  See  Carrier*,  voL  S,  Cent  Dig.  {  liM. 


Brighton  Beach  the  respondent  ttirough  Its 
officers  and  agents,  with  force  and  without 
any  cause  whatsoever,  ejected  appellant  from 
respondent's  car.  He  avers  that  he  was 
thereby  greatly  humiliated,  and  was  dam- 
aged In  the  sum  of  $2,500,  for  which  amount 
he  demands  Judgment  The  answer  of  re- 
spondent denies  the  material  allegations  of 
the  complaint,  and  affirmatively  alleges  that 
appellant  boarded  one  of  respondent's  cars 
at  or  near  Brighton  Beach ;  that  he  refused 
to  pay  the  fare  demanded  of  blm  by  the 
conductor  as  necessary  to  entitle  him  to  ride 
as  a  passenger  In  said  car,  and  upon  such 
refusal  he  was  by  said  conductor,  without 
unnecessary  force  or  violence,  ejected  from 
the  car.  The  cause  was  tried  before  the 
court  and  a  Jury.  At  the  conclusion  of  the 
plalntlCF's  testimony  the  defendant  moved 
for  a  nonsuit  which  was  granted.  Judgment 
was  thereupon  entered  dismissing  the  ac- 
tion, and  the  plaintiff  has  appealed. 

The  evidence  shows  that  on  Sunday,  Feb- 
ruary 1,  1908,  appellant  boarded  one  of  re- 
spondent's cars  at  the  corner  of  Second 
Avenue  South  and  Washington  street  In 
Seattle.  It  appears  that  he  desired  to  go 
to  bis  home,  at  Falrvlew,  a  station  on  the  line 
of  said  road  outside  of  the  city  of  Seattle. 
The  conductor  demanded  his  fare,  and  be 
paid  five  cents,  the  customary  amount  He 
did  not  inform  the  conductor  that  he  desired 
to  go  to  Falrvlew,  and  he  made  no  inquiry 
as  to  how  far  that  car  would  go.  ^  It  also 
appears  by  the  evidence  that  the  company 
Intended  that  the  car  upon  which  appellant 
was  riding  should  go  no  further  than  Hill- 
man  City,  which  Is  a  station  nearer  Seattle 
than  Falrvlew,  where  appellant  desired  to 
go.  It  appears  that  appellant  did  not  know 
that  the  car  would  stop  at  HlUman  City, 
and  inasmuch  as  a  car,  by  schedule,  should 
have  left  at  4:30  p.  m.,  bound  for  a  point 
on  the  line  beyond  Falrvlew,  be  supposed 
that  this  car,  which  left  about  that  time, 
would  go  beyond  his  station.  Before  the 
car  reached  Hillman  City,  a  Mr.  Brown,  the 
superintendent  of  respondent  company, 
boarded  it  and  directed  the  motorman  of 
this  car  to  take  another  to  the  barn  while 
he  (Brown)  acted  as  motorman  of  the  car 
which  carried  appellant  until  It  reached  HlU- 
man City.  Upon  reaching  the  latter  place, 
Brown  concluded  that  he  had  time  to  carry 
a  few  passengers  as  far  as  Brighton  Beach, 
a  station  beyond  Hillman  City,  while  wait- 
ing for  the  next  car  to  come.  He  seems  to 
have  made  this  run  as  a  matter  of  mere  ac- 
commodation to  certain  Brighton  Beach  pas- 
sengers, it  being  no  part  of  the  regular  run 
of  the  car.  Appellant  remained  upon  the 
car  imtil  It  reached  Brighton  Beach.  At  the 
latter  point  he  was  requested  by  Brown  to 
retire  from  this  car  and  take  the  next  one 
coming  from  the  city.  Appellant  testified 
as  follows:  "I  says,  'AH  right,'  and  after  he 
got  on  his  car,  and  I  got  off,  he  says,  'I 
will  tell  tlie  conductor  on  the  other  car  to 
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pick  yon  np  and  take  yon  on.'  I  says,  'All 
right,'  and  he  went  back  and  went  Into  the 
switch,  and  Just  then  the  other  car  came 
along."  After  appellant  boarded  the  other 
car  the  conductor  demanded  fare,  which  he 
refused  to  pay;  stating  as  a  reason  that  be 
had  paid  his  fare  once,  and  was  entitled  to 
ride  through.  He  also  testified  that  he  at- 
tempted to  explain,  and  ask  If  Brown  had 
not  spoken  to  the  conductor,  but  the  latter 
would  hear  no  explanation,  and  Informed 
blm  that  he  must  pay  fare  or  get  off.  Ap- 
pellant then  said:  "  'Well,'  I  says,  'not  quite 
so  fast  I  have  paid  my  fare  once.  If  yon 
want  me  off  this  car,  you  will  haye  to  put 
me  off.' "  Thereupon  the  conductor  called 
the  motomian,  and,  without  violence,  they 
removed  appellant  from  the  car.  No  injury 
was  done  to  his  person  or  clothing. 

Appellant's  complaint.  In  effect,  alleges 
a  contract  on  the  part  of  respondent  to  carry 
blm  to  Kairrlew  Station  for  the  price  of  a 
fare  which  he  then  paid;  that  respondent  aft- 
erwards refused  to  carry  blm-  beyond  an  in- 
termediate station,  demanded  further  fare 
from  blm,  and,  upon  bis  failure  to  pay,  eject- 
ed blm.  If  there  was  a  contract  to  carry  ap- 
pellant as  far  as  Falrview,  then  the  minds  of 
appellant  and  respondent's  agents  must  have 
met  upon  that  subject  Nothing,  however, 
was-  said  to  the  condubtor  upon  the  subject 
of  appellant's  destination.  The  conductor 
knew  that  bis  car  was  bound  to  HiUman  City, 
and  not  beyond.  Under  such  circumstances, 
it  was  'Impossible  for  their  minds  to  have 
hiei  In  an  agreement  to  carry  appellant  to 
Falrvlew  for  the  fare  he  then  paid.  The 
evidence  shows  that  it  was  a  common  thing 
for  cars  to  go  no  further  than  Hillman  City, 
and  there  is  no  evidence  that  there  was  any 
systein  of  issuing  transfer  tickets  to  pas- 
sengers upon  those  cars  which  were  good 
for  passage  upon  others  going  beyond  there. 
Even  If  such  system  obtained,  there  is  no 
evidence  that  appellant  asked  for  such  trans- 
fer ticket  He  contends,  however,  that  if 
bis  contract  was  not  in  the  flrat  Instance, 
sufficient  to  carry  hira  beyond  Hillman  City, 
it  became  sutUclent  when  tlie  superintendent 
said  to  him:  "I  will  tell  the  conductor  on 
the  other  car  to  pick  you  up  and  take  you 
on."  It  will  be  observed  that  Brown  did 
not  say  that  appellant  would  be  carried  upon 
the  other  car  for  the  fare  already  paid. 
Doubtless  appellant  so  Inferred,  but  the  lan- 
guage used  was  not  sufficient  to  make  a 
contract  to  that  effect  at  least  when  unaided 
by  any  cMstom  of  the  company  to  transfer 
passengers  from  one  car  to  another  to  be 
carried  further  without  additional  fare.  We 
therefore  think  appellant  had  no  contract 
except  one  for  carriage  as  far  as  the  car  be 
first  boarded  was  Intended  to  go,  viz.,  to 
Hillman  City.  When  be  was  carried  to  the 
latter  place,  the  contract  was  at  an  end. 
His  carriage  beyond  that  point  as  we  have 
seen,  was  a  mere  gratuity— a  license  to  blm, 
revoeable  at  pleasure,  until  bo  should  pay 


fare,  and  thus  effect  a  contract  for  furtber 
carriage  upon  another  car.  Appellant  sought 
to  show  by  a  witness  that  Brown,  the  su- 
perintendent said  to  him  the  next  day  after 
the  incident  that  it  was  more  his  (Brown's) 
fault  than  that  of  the  conductor,  as  be  in- 
tended to  tell  the  conductor  to  pick  appel- 
lant up  and  take  blm  out  but  that  he  forgot 
to  do  so.  The  witness  did  so  testify,  and 
it  is  not  clear,  from  the  sweeping  motion  to 
strike  testimony  in  connection  with  the  mo- 
tion for  nonsuit  whether  the  court  intended 
to  strike  this  part  of  the  testimony  or  not 
But  for  tbe  purposes  of  this  discussion,  we 
shall  treat  that  evidence  as  before  the  Jury. 
If  one  may  infer  from  what  Brown  said 
the  next  day  that  he  intended  to  have  ap- 
pellant carried  further  without  additional 
fare,  still  it  does  not  appear  that  such  a 
course  of  transferring  fare-paying  passen- 
gers was  authorized  by  any  custom  or  regu- 
lation of  tbe  company.  What  Brown  said 
to  appellant  or  what  he  may  have  said  the 
next  day,  of  bis  intentions,  was  no  part  of 
tbe  original  contract,  and  amounted  to  no 
more  than  an  intention  to  authorize  gratuit- 
ous carriage  of  appellant  from  Brighton 
Beach  out  Such  Intention  was,  however, 
not  carried  ont:  the  conductor  was  not  so 
authorized;  aiipellant  presented  no  evidence 
of  right  to  free  passage;  and,  in  any  event 
such  passage  would  have  been  without  con- 
sideration from  appellant  to  support  a  con- 
tract, and,  in  the  absence  of  Injury  from  ex- 
cessive force  used  to  expel  him  from  tbe  car, 
or  from  other  Inexcusable  negligence,  would 
furnish  no  ground  for  recovery.  We  regard 
this  case  ns  wholly  unlike  that  of  Lawshe  v. 
Taconm  Railway  &,  Power  Co..  29  Wash.  681. 
TO  Pac.  118,  SO  L.  R.  A.  350,  cited  by  ap- 
pellant In  that  case  the  system  of  trans- 
ferring from  one  car  to  another  under  pay- 
ment of  a  single  fare  prevailed,  and  an  actual 
contract  for  snch  a  transfer  and  passage  was 
made;  but  the  conductor  of  the  first  car 
having  made  the  transfer  check  read  over 
the  wrong  line,  the  second  conductor  ejected 
the  passenger.  It  was  held  that  tbe  pas- 
senger had,  in  consideration  of  tbe  fare  paid 
and  of  bis  application  for  a  proper  transfer 
check,  aa  actual  contract  for  continuous 
passage,  and  was  therefore  wrongfully  eject- 
ed. We  have  seen,  however,  that  in  tbe  case 
at  Imr  there  was  no  contract  for  continaous 
passage,  and  it  was  therefore  limited  to  tlie 
extent  of  tlie  run  of  the  car  upon  which  the 
fare  was  paid.  We  believe  the  court  did  not 
err  in  granting  tbe  nonsuit. 

Error  is  assigned  upon  the  court's  refusal 
to  admit  evidence  touching  the  general  char- 
acter and  disposition  of  tlie  conductor  who 
ejected  appellant  We  tlilnk  this  was  prop- 
erly rejected,  since  bis  conduct  and  disposi- 
tion as  manifested  upon  the  particular  occa- 
sion were  the  only  proper  subjects  for  In- 
quiry. Moreover,  appellant's  complaint  does 
not  allege  as  a  ground  of  recovery  the  em- 
ployment of  an  incompetent  conductor,  bat 
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It  Is  based  merely  upon  an  alleged  breach  of 
contract  for  carriage. 

It  Is  assigned  that  the  court  erred  In  strik- 
ing certain  evidence  relating  to  car  sched- 
nles.  Even  if  we  consider  all  of  that  erl- 
dence,  we  are  unable  to  see  that  It  affects 
the  actual  contract  hereinbefore  discussed, 
and  which  the  court  most  have  considered 
in  granting  the  nonsuit.  While  It  may  be 
true  that  the  car  appellant  boarded  left  Seat- 
tle about  the  time  a  car  ordinarily  left  for 
points  beyond  HlUman  City,  still  there  is, 
we  think,  no  room  for  argument,  under  the 
evidence,  that  this  particular  car  was  started 
for  points  beyond  Hillman  City,  and  appel- 
lant made  no  inquiry  as  to  the  destination  of 
the  car. 

The  judgment  Is  affirmed. 

FULLEUTON,  C.  J.,  and  ANDBBfi  and 
MOUNT,  JJ.,  concur. 


MULHOLLAND  v.  W^ASHINGTON  MATCH 

CO. 

(Supreme    Court   of    Washington.      July   5, 

1904.) 

COBPOSATIONS  —  STOCK  SUBSCBIPTIONS  —  PUB- 
CHAS*  OF  TBEASURV  STOCK  —  BESCISSION  — 
TAtStl     BEPBE8ENTAT10N8  —  INVE3TIQATION— 

KKCESsrrr — dilioence — estoppel  —  appeal 

— TBIAL    DE    NOVO— PB0CE8S—8EBVICK— WAIV- 
ES  OF   DEFECTS. 

1.  No  s<>r%-ice  of  gummons  is  necessary  to  con- 
fer jarisdiction  where  defendant  enters  a  full 
appearance  in  the  action  by  demurring,  and 
later   by   answering. 

2.  A  motion  to  quash  the  summons  and  serv- 
ice waa  of  no  effect  wliere  defendant  bad,  a 
month  prior  to  the  time  when  it  was  made,  en- 
tered a  full  appearance  throagh  accredited 
counsel. 

3.  Where  the  subject-matter  of  false  repre- 
sentations is  at  hand,  and  the  truth  easily  as- 
certainable, one  cannot  be  heard  to  say  that 
he  has  been  defrauded  by  such  representations, 
if  he  has  neglected  to  avail  himself  of  a  present 
and  reasonable  opportunity  to  learn  the  truth. 

4.  The  rule  Imposing  on  one  to  whom  repre- 
sentations are  made  the  necessity  of  ascertain- 
ing their  truth  by  reasonable  inquiry  has  no 
application  to  the  case  of  representations  made 
concerning  a  machine  of  a  complicated  nature, 
requiring  skilled  knowledge  to  understand  it, 
and  which  was  not  at  hand  when  the  represen- 
tations wete  made,  and  did  not  in  fact  exist, 
and  the  facts  concerning  which  were  peculiarly 
within  the  knowledge  of  the  one  making  the 
repreaenta  tions. 

5.  A  circular  issued  by  authority  of  the  trus- 
tees and  officers  of  a  corporation  for  the  pur- 
pose of  inducing  the  purchase  of  treasury  stock 
may  be  relied  on  by  the  purchaser,  and  false 
representations  contained  therein  which  are  so 
relied  on  are  binding  on  the  corporation,  and 
entitle  the  purchaser  to  rescind  his  contract 
of  pnrchase. 

tt.  An  action  to  rescind  a  contract  for  fraud 
is  triable  de  novo  in  the  Supreme  Court,  and 
it  will  aifirm  the  judgment  if  thi>re  is  sufficient 
competent  evidence  to  sustain  it,  although  some 
ineompetent  evidence  was  erroneously  admitted. 

7.  A  complaint  for  the  rescission  of  a  con- 
tract on  the  ground  of  false  rppresentations, 
alleging    that   plaintiff   demanded   a    rescission 


f  S.  See  Praud.  voL  23,  Cent.  Dig.  {)  19,  Ml 
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within  a  reasonable  time  after  he  atfoerCained 

the  falsity  of  the  representations,  was  suffi- 
cient as  against  demurrer,  and  in  the  absence 
of  a  motion  for  a  more  definite  statement  of  the 
time. 

8.  One  seeking  a  rescission  of  a  contract,  who 
did  not  discover  the  falsity  of  the  representa- 
tions until  May,  1903,  and  on  June  24th  of  that 
year  verified  his  complaint,  having  previously 
made  a  demand  for  rescission,  actiS  with  suffi- 
cient diligence. 

9.  A  purchaser  of  stock  in  a  corporation  is 
not  estopped  to  obtain  a  rescission  of  his  con- 
tract of  purchase  for  false  representations  by 
having  accepted  other  stock  in  the  corporation 
from  iudividuals  as  collateral  spcurity  for  the 
performance  of  certain  obllKiitions  by  them, 
and  afterwards  having  such  collateral  absolute- 
ly transferred  to  him,  or  disposing  of  it  for 
stock  in  other  corporations. 

Appeal  from  Superior  Court,  Pierce  Coun- 
ty;   W.  H.  Snell,  Judge. 

Action  by  .T.  .T.  MullioIIand  against  the 
W'ashington  Match  Company.  Prom  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

H.  E.  Foster,  for  appellant.  Jas.  J.  Ander- 
son, for  respondent. 


H.4DLEY,  J.  The  respondent,  as  the  hold- 
er of  stock  in  the  appellant  corporation, 
brought  this  suit  to  rescind  the  contract  of 
purchase  and  sale  by  which  he  obtained  the 
stock,  and  also  to  obtain  Judgment  for  the 
amount  originally  paid  therefor.  The  material 
allegations  of  the  complaint  are  that  the  cap- 
ital stock  of  the  corporation,  as  stated  in  its 
articles  of  Incorporation,  is  the  sum  of  $1,- 
200,000,  divided  into  240,000  shares,  of  the 
par  value  of  f5  per  share;  that  one  Lucius 
T.  Holes  subscribed  for  239,090  shares  of  the 
stock  upon  the  organization  of  the  company, 
and  that  four  other  persona  named  as  code- 
fendanta  with  appellant  herein,  each  taking 
1  share,  subscribed  for  the  remaining  4 
shares;  that  said  persona  became  the  incor- 
porators, trustees,  and  officers  of  the  corpora- 
tion; that  thereafter  said  Holes  transferred 
to  said  corporation  108,000  shares  of  said  cap- 
ital stock,  which  was  known  as  "treasury 
stock,"  the  same  to  be  sold  by  the  com- 
pany, and  the  proceeds  thereof,  to  be  placed 
in  the  treasury;  that  afterwards  the  said 
company  and  Its  officers  issued  and  published 
a  certain  circular  or  prospectus  for  the  pur- 
pose of  advertising  the  company  and  its 
stock,  in  which  circular  the  names  of  said 
original  stock  subscribers  were  set  forth  as 
the  promoters.  Incorporators,  trustees,  and 
officers  of  the  company,  for  the  purpose  of 
inducing  persons  who  should  read  said  pros- 
pectus to  believe  that  the  several  matters  and 
things  therein  set  forth  and  represented  were 
true;  that  In  said  circular  said  persons,  for 
the  purpose  aforesaid,  represented  that  said 
Holes  had  Invented  a  certain  match  machine, 
called  the  "Holes  Match  Machine,"  and  that 
said  invention  or  machine  was  then  the  prop- 
erty of  said  company;  that  said  machine  was 
capable  of  producing  and  was  producing  five 
times  as  much  finished  product  in  any  given 
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length  of  time  as  any  other  match  machine, 
and  at  one-fifth  the  cost  for  labor;  that  the 
machine  was  capable  of  making  and  was 
making  u  complete  match ;  that  it  would  put 
the  matches  Into  the  boxes,  and  would  wrap 
the  boxes  into  packages  containing  from  one 
dozen  to  one  gross  of  the  boxes;  that  it 
would  turn  the  packages  out  of  the  machine 
ready  to  ship,  and,  if  desired,  would  print  ad- 
vertising matter  on  each  and  every  match; 
that  the  machine  had  a  capacity  of  86,400,000 
matches,  or  4,000  gross  of  150  matches  in 
each  box,  for  every  10  hours  operated;  that 
said  Holes  was  a  practical  match  manufac- 
turer, as  well  as  the  Inventor  of  said  ma- 
chine; that  said  company  had  letters  from 
"the  trade"  (meaning  the  dealers  in  matches) 
containing  more  orders  for  matches  than  the 
factory  proposed  to  be  constructed  by  the 
company  could  produce.  A  copy  of  the  al- 
leged circular  is  made  a  part  of  the  com- 
plaint, and  contains,  among  other  things,  sub- 
stantially what  is  stated  above  as  alleged  by 
respondent.  It  Is  further  averred  that  the 
said  officers  and  agents  of  said  company 
caused  to  be  exhibited  to  respondent  a  copy 
of  a  certain  writing  purporting  to  be  an  as- 
signment or  bill  of  sale  from  said  Holes  to 
said  company  of  a  certain  machine  therein 
represented  to  have  been  Invented  and  per- 
fected by  said  Holes  for  the  purpose  of  man- 
ufacturing and  boxing  matches,  and  in  which 
it  was  stated  and  represented  that  said  Holes 
was  the  owner  of  the  machine;  that  one  of 
the  machines  described  in  the  assignment 
was  represented  to  be  then  In  the  city  of 
Philadelphia,  Pa.,  but  that  certain  parts 
thereof  were  then  In  Seattle,  Wash.;  that 
said  writing  also  contained  certain  other  of 
the  representations  hereinbefore  set  forth, 
and  was  exhibited  to  respondent  for  the  pur- 
pose and  with  the  intent  of  Inducing  him  to 
believe  that  said  Holes  had  invented  and  per- 
fected such  a  machine,  and  that  said  com- 
pany was  then  the  owner  thereof;  that  it 
was  also  exhibited  to  him  for  the  further 
purpose  of  inducing  him  to  purchase  shares 
of  the  capital  stock  of  the  said  company; 
tliat  at  various  times  one  Lanniog,  also  a  co- 
defendant,  who  is  alleged  to  have  been  as- 
sistant manager  of  said  company  and  its  duly 
authorized  agent,  and  also  the  said  Holes, 
acting  for  themselves  and  for  their  code- 
fendants,  including  the  appellant  company, 
repeated  the  representations  hereinbefore  re- 
cited, together  with  others  of  similar  import; 
that  said  I^annlng  represented  to  respondent 
that  he  had  actually  seen  the  machine  mak- 
ing matches;  that  all  of  said  representations 
were  made  to  respondent  prior  to  the  time 
that  he  purchased  any  stock  in  said  company; 
that  respondent,  believing  said  statements 
and  representations  to  be  true,  and  relying 
upon  them,  did  purchase  from  said  corpora- 
tion 250  shares  of  the  so-called  treasury 
stock,  and  paid  therefor  to  the  said  company 
the  sum  of  $250,  and  afterwards,  further  be- 
lieving and  relying  upon  said  statements,  he 


purchased  an  additional  IBO  shares  of  said 
stock,  for  which  he  paid  to  said  company  the 
further  sum  of  $150;  that  said  sums,  aggre- 
gating $400,  were  received  by  said  company 
and  turned  into  the  treasury  of  the  company 
for  its  benefit;  that  the  same  is  retained  by 
the  company,  and  no  part  thereof  has  been 
repaid  to  respondent  It  ia  further  alleged 
that  each  and  all  of  said  statements  are,  and 
were  at  the  time  they  were  made,  wholly 
false;  that  said  Holes  never  did  Invent  or 
perfect  any  machine  for  the  manufacture  of 
matches;  that  there  has  at  no  time  been  any 
perfected  machine  known  aa  the  "Holes 
Match  Machine";  and  that  the  said  corpora- 
tion did  not  own  such  a  machine.  The  truth 
of  practically  every  representation  hereinl>e- 
fore  set  forth  is  negatived,  and  it  la  averred 
that  their  falsity  was  known  to  the  company 
and  its  said  oflJcers  and  agents  at  the  time 
they  were  made.  It  is  further  alleged  that 
prior  to  the  commencement  of  this  action, 
and  within  a  reasonable  time  after  respond- 
ent ascertained  that  said  representations 
were  false,  he  tendered  to  said  company  the 
said  400  shares  of  stock  purchased  as  afore- 
said, and  demanded  the  repayment  of  said 
$400  paid  for  the  stock;  that  the  company 
refused  and  still  refuses  to  accept  the  return 
of  the  stock  or  to  repay  the  money;  and  that 
respondent  now  brings  the  shares  of  atodi, 
and  deposits  them  with  the  clerk  of  the  court, 
to  await  the  orders  of  the  court  in  the  prem- 
ises. The  complaint  prays  Judgment  for  $400, 
and  that  the  contract  of  purchase  of  the  said 
400  shares  of  stock  be  rescinded.  The  ap- 
pellant was  the  only  defendant  tliat  Joined 
issue  upon  the  complaint,  the  other  defend- 
ants not  having  been  served  with  summons. 
Appellant  demurred  to  the  complaint,  which 
was  overruled,  and  after  answer  a  trial  was 
had  before  the  court  without  a  Jory,  result- 
ing in  a  Judgment  according  to  the  prayer  of 
the  complaint.  The  company  has  appealed 
from  the  judgment. 

Appellant's  first  assignment  of  error  Is 
that  the  motion  to  quash  the  summons  and 
service  was  overruled.  It  is  asserted  that 
the  summons  was  Insufficient  in  form,  but 
we  are  unable  to  appreciate  the  criticism, 
since  every  essential  statutory  requirement 
seems  to  be  contained  in  the  summons.  It 
Is  unnecessary  for  us  to  examine  the  record 
as  to  the  service  of  the  summons,  since  ap- 
pellant entered  a  full  appearance  in  the  ac- 
tion, as  showu  by  respondent's  supplemental 
transcript.  In  such  case  no  service  of  sum- 
mons was  necessary.  On  September  12, 1903. 
a  full  appearance  for  appellant  was  entered 
by  demurrer  to  the  complaint,  through  J.  W. 
A.  Nichols,  its  attorney.  The  same  counsel 
also  on  the  22d  day  of  September,  1903,  serv- 
ed upon  respondent's  counsel  an  answer  in 
the  cause,  which  was  filed  October  13,  1903. 
It  is  true  that  the  record  brought  here  by 
appellant  shows  that  counsel  who  appears 
for  appellant  in  this  court  did  on  October  12, 
1903,  file  a  motion  to  quash  the  summons 
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and  service,  and  stated  therein  that  the  ap- 
pearance was  limited  to  the  purposes  of  the 
motion  only,  but  the  motion  was  then  of  no 
effect,  for  the  reason  that  appellant  had  a 
month  prior  to  that  time  entered  a  full  ap- 
pearance through  accredited  counsel.  The 
court  did  not  err  In  denying  the  motion  to 
quash. 

It  is  next  assigned  that  the  complaint  is 
wholly  insufficient  upon  its  face  to  authorize 
the  court  to  make  and  enter  any  judgment  or 
to  grant  any  relief.  By  reason  of  this  as- 
signment, we  haye  set  forth  above  at  some 
length  the  more  material  averments  of  the 
complaint.  It  seems  to  be  appellant's  theory 
that  respondent  was  dealing  with  it  at  arm's 
length.  It  Is  argued  that,  since  no  fiduciary 
relation  existed,  and  since  it  Is  not  alleged 
that  respondent  was  overcome  by  cunning  or 
artifice,  by  reason  of  being  frail  of  body,  or 
of  weak  and  imbecile  mind,  caused  by  ad- 
vanced age  or  disease,  he  does  not  show  a 
ground  for  relief.  It  cannot  be  the  law  that 
a  person  of  ordinary  faculties  may  never  re- 
ly upon  representations  made  to  him,  even 
though  no  fiduciary  relation  may  exist 
Bach  case  must  depend  upon  its  own  dr- 
cumstances.  Where  the  subject-matter  is  at 
hand,  and  the  truth  easily  ascertainable, 
this  court  has  held  that  one  must  use  his 
seises,  and  cannot  afterwards  be  heard  to 
say  that  he  has  been  defrauded.  If  he  neg- 
lects to  avail  himself  of  a  present  and  rea- 
sonable opportunity  to  learn  the  truth.  The 
above  rule  was  applied  in  Washington  Cen- 
tral Imp.  Co.  V.  Newlands,  11  Wash.  212,  39 
Pac.  366;  West  Seattle  Land  &  Imp.  Co.  v. 
Herren,  16  Wash.  665,  48  Pac.  341;  Orlffltb 
▼.  Strand,  19  Wash.  686,  64  Pac.  613;  Walsh 
y.  Bushell,  26  Wash.  576,  67  Pac.  216.  Un- 
der the  circumstances  detailed  by  the  com- 
plaint as  hereinbefore  set  out,  we  think  the 
mle  of  the  above  cases  does  not  apply  here. 
The  re{>resentatlons  with  regard  to  the  in' 
genlous  device  for  manufacturing  matches 
upon  the  proposed  new  plan,  and  upon  such 
an  extensive  scale.  Involved  a  special,  skill- 
ed knowledge  of  the  mechanism  Itself.  Even 
if  respondent  had  been  sufficiently  skilled  to 
analyze  and  pass  upon  the  merits  of  the 
mechanism,  or  even  if  it  had  been  l)is  duty 
to  cause  it  to  be  done  by  some  one  known 
to  be  skilled,  yet,  under  the  allegations  of 
the  complaint,  the  machine  was  not  at  hand, 
and  did  not  in  fact  exist  The  facts  with 
reference  to  the  existence  of  such  a  ma- 
chine and  the  patent  therefor,  together  with 
the  ownership  thereof  by  appellant,  were 
peculiarly  within  the  knowledge  of  appel- 
lant's officers  and  agents  who  made  the  rep- 
resentations. It  even  appears  by  the  com- 
plaint that  a  paper  purporting  to  be  a  trans- 
fer of  such  ownership  was  shown  to  respond- 
ent for  the  fraudulent  purpose  of  mislead- 
ing him.  It  Is  manifest  from  the  nature  of 
the  subject-matter  that  the  value  placed  up- 
on the  stock  In  respondent's  mind  was  due 
to  the  belief  that  this  so-called  match  ma- 


chine of  extraordinary  capacity  actually  ex- 
isted, and  was  also  the  actual  property  of 
appellant  company.  The  statements  made 
In  the  prospectus  which  was  placed  in  re- 
spondent's hands  are  alleged  to  have  been 
false.  This  circular  is  alleged  to  have  been 
issued  by  authority  of  the  trustees  and  affl- 
cers  of  the  corporation  for  the  purpose  of  In- 
ducing the  purchase  of  treasury  stock.  "A 
prospectus  Issued  by  the  authority  of  the  di- 
rectors or  the  stockholders  of  a  corporation 
may  be  relied  upon  by  a  person  in  subscrib- 
ing for  stock,  and  If  the  prospectus  con- 
tains a  false  representation,  and  the  sub- 
scription is  made  by  reason  thereof,  such 
representation  is  binding  upon  the  corpora- 
tion. •  ♦  •  Nevertheless  a  subscriber  may 
have  rescission  where  the  prospectus  is  not 
an  honest,  candid,  straightforward  docu- 
ment, but  suggests  that  which  is  untrue,  and 
Is  in  a  high  degree  misleading."  Cook  on 
Stock  &  Stockholders  (3d  Ed.)  i  143.  The 
same  rule  is  stated  in  Thompson's  Commen- 
taries on  the  Law  of  Corporations,  vol.  1,  i 
452,  as  follows:  "Where  the  promoter  of  a 
company,  together  vrtth  the  directors,  puts 
forth  a  fraudulent  prospectus,  on  the  faith 
of  which  a  person  is  induced  to  purchase 
shares  of  the  company,  he  may  bring  a  bill 
in  equity  against  the  company,  the  directors, 
and  the  promoter,  and  under  it  he  will  be 
entitled  to  a  rescission  of  his  contract."  The 
foregoing  statements  of  the  principle  In- 
volved here  inade  by  eminent  authors  seem 
to  be  founded  in  natural  justice,  and  the 
minds  of  reasonable  men  instinctively  accept 
them  as  correct  statements  of  the  rule  that 
should  govern  the  conduct  of  men  under  the 
circumstances  named.  The  authors  do  not, 
however,  state  the  mle  upon  their  own  au- 
thority alone,  but  they  cite  the  decisions  of 
able  courts  in  support  thereof.  Concerning 
the  general  principle  governing  fraud  in  ob- 
taining subscriptions  to  the  capital  stock  of 
a  corporation,  the  above-cited  volume  of 
Cook  on  Stock  &  Stockholders,  at  section  140, 
further  states  the  rule  as  follows:  "The  mod- 
ern doctrine,  however,  both  in  this  country 
and  in  England,  has  completely  exploded  the 
theory  that  corporations  are  not  chargeable 
with  the  frauds  of  their  agents  in  taking  sub- 
scriptions. The  well-established  rule  now  is 
that  a  corporation  cannot  claim  or  retain  the 
benefit  of  a  subscription  which  has  been  ob- 
tained through  the  fraud  of  Its  agents.  The 
misrepresentations  are  not  regarded  as  hav- 
ing actually  been  made  by  the  corporation, 
but  the  corporation  is  not  allowed  to  retain 
the  benefit  of  the  contract  growing  out  of 
them;  being  liable  to  the  extent  that  it  has 
profited  by  such  misrepresentations.  The 
question  of  the  authority  of  the  agent  tak- 
ing the  subscription  Is  Immaterial  herein. 
It  matters  not  whether  he  had  any  authority, 
or  exceeded  his  authority,  or  concealed  Its 
limitations.  The  corporation  cannot  claim 
the  benefits  of  his  fraud  without  assuming, 
also,    the    representations    which    procured 
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thoae  benefits.*  Tbe  abovfrfltated  rule  per- 
taining to  aubacrlbera  for  atock  applies  wltb 
equal  force  lien.  It  is  trae,  respondent  was 
not  an  orlsinal  snbscrlber  for  stock,  bnt  be 
was  a  parcbaaer  of  shares  whlcb  belonged 
to  tbe  company,  tberetofore  set  apart  as 
treasury  stock.  Tbe  contract  of  purchase 
was  wltb  tbe  company,  and  tbe  money  paid 
was  as  mucb  for  tbe  benefit  of  tbe  company 
as  If  paid  on  an  original  subscription.  For 
all  tbe  foregoing  reasons,  we  think  tbe  com- 
plaint states  a  cause  of  action  for  tbe  relief 
asked. 

Errors  are  assigned  upon  tbe  Introduction 
of  evidence,  but  tbe  cause  is  triable  de  novo 
here,  and,  as  we  have  often  held.  If  there  is 
sufficient  competent  evidence  to  sustain  the 
Judgment,  It  will  be  affirmed,  even  though 
some  Incompetent  evidence  may  have  been 
erroneously  admitted. 

Errors  are  assigned  upon  the  flndln;;3  of 
facts  and  conclusions  of  law.  Tbe  evidence 
ts  sufficient  to  Bupi>ort  tbe  material  allega- 
tions of  tbe  complaint  wbicb  have  already 
been  recited.  The  findings  are  in  substan- 
tial accord  therewith,  and,  we  think,  were 
not  erroneously  made.  The  conclusions  of 
law  follow  from  the  findings,  within  tbe  law 
as  hereinbefore  discussed.  It  is  argued  that 
respondent  should  be  estopped  to  wage  this 
action  for  the  reason  that  be  waited  about 
18  months  before  seeking  a  rescission.  Tbe 
complaint  alleges  that,  within  a  reasonable 
time  after  respondent  ascertained  that  the 
statements  and  representations  were  false, 
be  tendered  back  tbe  stock  and  demanded  a 
rescission.  Tbe  allegation  was  sufficient  as 
against  demurrer  and  In  the  absence  of  a 
motion  for  more  definite  statement  of  tbe 
time.  Bespondent  himself  testified  that  nn- 
tU  within  six  months  of  the  time  of  tbe  trial 
be  had  always  believed  that  such  a  match 
machine  existed,  and  that  it  belonged  to 
tbe  company.  Tbe  discovery  of  the  falsity 
of  the  representations,  as  shown  by  the  evi- 
dence, must  have  been  made  about  tbe 
month  of  May,  1003.  Tbe  complaint  was 
Terlfied  June  24tb  of  that  year,  and  tbe  de- 
mand for  rescission  alleged  therein  must 
have  been  made  within  tbe  period  of  one 
month  after  discovery.  Respondent  there- 
fore acted  with  sufficient  diligence. 

It  appears  that,  some  time  after  respond- 
ent became  tbe  bolder  of  the  aforesaid  stock, 
the  said  Holes,  the  alleged  Inventor  of  tbe 
match  machine,  and  large  bolder  of  stock, 
caused  to  be  pledged  to  respondent  1,000 
shares  of  stock  In  appellant  company  as  a 
guaranty  that  respondent's  stock  would  with- 
in 90  days  from  the  date  of  tbe  pledge  be- 
come worth  $1.00  per  share.  The  guaranty 
contract  not  being  fulfilled,  respondent  pro- 
ceeded to  dispose  of  tbe  collateral  stock  by 
exchanging  It  for  other  stock  in  another  cor- 
poration. Whether  the  stock  received  In 
exchange  was  of  any  actual  value,  does  not 
appear.  We  refer  to  this  circumstance  for 
tbe   reason   that  appellant   argues   that  it 


■bows  respondent  t»  have-  been  trafficking 
in  appellant's  stock,  and  that  such  fact 
should  estop  him  to  rescind  his  contract  of 
purchase  of  bis  original  stock.  We  do  not 
see  that  the  disposition  of  the  stock  held  as 
collateral  bears  any  relation  to  the  original 
contract  of  purchase.  If  that  contract  was 
Induced  by  fraud,  respondent  Is  entitled  to 
have  it  rescinded.  The  transaction  as  to 
the  collateral  stock  concerns  only  the  pledg- 
or, tbe  respondent,  and  tbe  latter's  traas> 
feree.  It  does  not  affect  the  questions  be- 
fore US  in  this  appeal.  The  same  Is  also 
true  of  600  other  shares  taken  by  respond- 
ent as  collateral  security  for  a  loan  of  ^'lO 
made  by  him  to  a  Mr.  Lanning,  hereinbe- 
fore mentioned  as  assistant  manager  of  ap- 
pellant company.  This  circumstance  Is  also 
urged  by  appellant  as  In  some  way  carry- 
ing wltb  it  the  element  of  estoppel.  We  are 
unable  to  see  that  tbe  fact  of  respondent's 
accepting  said  stock  as  security  for  an  ac- 
tual loan,  even  though  afterwards  abaolutely 
transferred  to  him.  In  any  way  estops  hlro 
to  assert  bis  rights  under  bis  original  stock- 
purchase  contract,  fraudulently  procured. 
Tbe  judgment  Is  affirmed. 

AXDERS,  DUNBAB,  and  MOUNT.  W, 
concur.  FULL£^tTON,  C.  J.,  did  not  ait  in 
this  cas^ 


(35  Warh.  IS) 
STATE  ▼.  FBATERMAI.  KNIGUTS  * 
LADIES. 

(SupreoM  Coort  «t  Washington.      Joly  1% 
1004.) 

■TATtmw— TnxB— ecmonwcT  — •  mooRPana* 

TIOII  OF  KXTBANEOUS  MATtSB — VAUDITT — 
BEOtn:.ATIOII  OF  INSDSANCK  OOUPANIC»— 
0ONSTITUTIORA.L  LA.W— EQUAL  PBOTBCriOM 
OF  LAWS— OISCRIlflllAnON  III  VATOn  OF  FOB- 
ElOn  COBPORATIONS. 

l.Ths   title  to  Laws   1001,  p.  SSO,  «.  174, 

which  is,  "An  act  regulating  fraternal  benefi- 
ciary sodetiei,  orders,  or  associationa."  is  auf- 
ficiently  broad  to  iaclade  Bection  12  thereof 
which  makes  it  necessary  for  subsequently  form- 
ed associations  to  adopt  asaesament  rates  not 
lower  than  those  Indicated  as  necessary  by  a 
certain  mortality  table;  and  such  section  ia 
not  repugnant  to  Const,  art.  2,  i  19,  providing 
that  DO  bill  shall  embrace  more  than  one  aub- 
ject,  wbicli  shall  be  embraced  in  the  title. 

2.  Laws  1901,  p.  362.  c.  174,  i  12,  reqnlring 
subsequently  formed  fraternal  insurance  smw 
ciations  to  adopt  mortnary  assessment  ralu  not 
lower  than  those  indicated  as  necessary  in  the 
F'ratemal  Congress  Mortality  Table,  incorpo- 
rates the  table  into  tbe  act,  so  that  its  terms 
constitute  a   part   thereof. 

3.  The  fact  that  such  table  waa  originall;  pre- 
pared by  a  body  of  men  bearing  no  official  re- 
lation to  the  Legislature  did  not  prevent  the 
Legislntnre  from  adopting  tbe  table  and  incor- 
porating it  into  law. 

4.  The  question  of  what  mortnary  assessment 
rates  fraternal  insurance  associations  must 
adopt  may  be  determined  by  tbe  Legislatiire,  as 
in  I^ws  1901,  p.  362,  c.  174,  |  12:  and  tbe 
question  Is  not  necessarily  one  of  evidence,  to  be 
weighed  by  the  courts. 

^.  Laws  1901,  p.  362,  c  174,  I  12,  requiring 
subsequently  formed  fraternal    Inimrance  asao- 
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eUtians  to  adopt  mortnair  aaacBsment  rate*  not 
lower  than  those  indicated  as  necessary  in  tba 
Fraternal  Cougress  Mortality  Table,  is  not, 
because  it  discriminates  between  corporations 
•Ireadv  formed  and  those  to  be  subsequently 
formed,  yiolative  of  Const,  art  1,  i  12,  forbid- 
ding the  grant  to  any  dtisen  or  corporation  of 
privileges  or  Immunities  which  do  not  iMlong  ta 
all  citizens  or  corporations. 

6.  Nor  does  the  act,  because  it  does  not  ap- 
ply  to  previously  formed  foreign  associations, 
and  do9a  apply  to  subsequently  formed  domestic 
aasocintions,  violate  Const  art  12,  |  7,  provid- 
ing that  no  foreign  corporation  shall  be  allowed 
to  transact  business  on  more  favorable  condi- 
tions than  similar  domestic  corporations. 

7.  Equal  protection  of  the  laws  given  by  the 
Constitution  requires  that  the  law  shall  have 
•quality  of  operation,  but  that  does  not  mean 
equality  of  operation  on  persons  mereljr  as  such, 
bat  on  persons  according  to  their  relations. 

Appeal  from  Superior  Court,  B^lng  County; 
Boyd  J.  Tallman,  Jadge. 

Action  by  the  atate  against  the  Fraternal 
Knigbts  &  Ladies.  From  «  Judgment  for  de- 
tendant,  plaintiff  appeals.    Reveraed. 

W.  B.  Stratton,  E.  W.  Rosa,  O.  O.  Dalton, 
and  BS.  B.  Palmer,  for  tta«  State.  J.  W.  Lang- 
lej,  W.  H.  Merrltt  and  Robert  D.  Hamlin, 
tor  respondent 

HADLEY,  J.  The  state  of  Washington. 
tbe  appellant  In  this  appeal,  instituted  this 
proceeding  against  tbf  respondsnt  to  enjoin 
and  prohibit  it  from  continuing  or  carrying 
OD  tbe  bnslness  of  fraternal  Insurance  imtll 
certain  alleged  rlolatloa^  of  law  have  been 
corrected.  The  complaint  avers  that  tbe  r»- 
qKtndent  Is  a  fraternal  bentfciary  corpora- 
tion organized  and  existing  under  and  bj 
Tlrtue  of  chapter  174,  p.  856,  of  tbo  session 
laws  of  1901;  that  the  corporation  was  or- 
sanlxed  on  tb<>  IGth  day  of  April,  1908,  and 
ever  since  said  date  has  been,  and  now  is, 
transacting  a  fraternal  beneficiary  business, 
and  Issuing  to  its  beneficiary  members  cer- 
ttflcates  entitling  tbelr  beneficiaries  to  pay- 
ment. In  tbe  event  of  deatb  of  the  member, 
or  In  case  of  sickness  or  accident,  of  tbe  sums 
set  fortb  in  a  table  or  schedule,  such  pay- 
ments being  In  consideration  of  tbe  monthly 
payment  of  installments  or  assessments  in 
■tuns  set  forth  In  the  same  table;  that  the 
mortuary  assessment  rates  heretofore  char- 
ged and  collected  and  now  being  charged 
and  collected  by  said  corporation  have  been 
at  all  times  since  tbe  organization  of  the  com- 
pany, and  are  now,  less  than  the  mortuary 
asaessment  rates  indicated  as  necessary  by 
the  Fraternal  Congress  Mortality  Table,  set 
forth  In  said  chapter  174,  p.  856,  of  the  Laws 
of  Washington,  1901,  and  less  than  the  mor- 
tuary rates  required  by  law;  that  said  coi^ 
poratlon  ever  since  Its  organization  Uas  been, 
and  now  is,  transacting  and  carrying  on  busi- 
ness in  violation  of  section  12  of  said  chapter 
IT-i,  p.  362;  that  the  Commissioner  of  In- 
surance of  tbe  state  of  Washington  has  re- 
peatedly demanded  of  said  corporation.  Its 
offloers  and  agents,  that  the  mortuary  assess- 
ment rates  charged  and  collected  by  It  be  In- 
creased, and  made  to  correspond  with  tbe 


rates  Indicated  as  necessary  by  said  Fra- 
ternal Congress  Mortality  Table,  and  as  re- 
qalred  by  law,  bnt  ttiat  It  has  refused  and 
still  refuses  to  Increase  said  rates  or  to  com- 
ply with  the  requirements  of  law;  that  the 
said  Commissioner  of  Insurance  bas  served 
ap<Mi  the  Attorney  General  notice  In  writing 
that  said  corporation  has  been  and  is  exceed- 
ing Its  powers.  Is  conducting  its  business 
fraudulently,  and  bas  failed  and  refused  to 
comply  with  tbe  law;  and  that  this  proceed- 
ing is  prosecuted  at  the  reqaest  of  sold  Com- 
missioner of  Insurance.  Tbe  complaint  prays 
that  tbe  corporation  be  enjoined  from  con- 
tlnulng  its  business  until  tbe  said  violation 
shall  have  been  corrected,  and  the  costs  of 
this  action  paid.  The  corporation  demurred 
to  tbe  complaint  on  the  gronnd  that  It  does 
not  state  facts  sufficient  to  oonstltnte  a  cause 
of  action.  Tbe  demurrer  was  sustained.  The 
state  elected  to  stand  upon  Its  complaint, 
and  Judgment  was  entered  that  the  injunc- 
tion be  denied  and  the  action  dismissed.  The 
state  bas  appealed. 

Respondent  concedes  tbst  chapter  174,  p. 
856,  Laws  1901,  Is  a  complete  act  for  ail  the 
purposes  expressed  in  its  title,  without  sec- 
tion 12  of  the  act,  but  contends  that  said  sec- 
tion la  repugnant  to  section  19,  art  2,  of  tbe 
state  Constitution,  which  is  as  follows:  "No 
bill  shall  embrace  more  than  one  subject  and 
thi>.t  shall  be  embraced  in  the  title."  The 
title  of  the  act  of  1901  Is  as  follows:  "An 
act  regulatlpg  fraternal  beneficiary  societies, 
orders,  or  associatlona"  Section  12  of  tbe 
act  which  It  is  claimed  is  not  within  the 
above  title,  is  as  follows;  "No  association 
not  admitted  to  transact  business  within  this 
state  prior  to  tbe  passage  of  this  act  shall  be 
incorporated  or  given  a  permit  or  certificate 
of  authority  to  transact  business  within  this 
state,  as  provided  tor  by  tbls  act,  unless  it 
shall  first  show  that  the  mortuuy  assess- 
ment rates,  provided  for  In  whatever  plan 
of  business  it  bas  adopted,  are  not  lower  than 
is  indicated  as  necessary  by  the  followinc 
mortality  table:"  (Here  follows  a  table  des- 
ignated as  "Fraternal  Congress  Mortality 
Table.)  Respondent's  argument  is  that  this 
objection  would  be  less  forcible  if  tbe  mini- 
mum rate  and  tbe  manner  of  determining  It 
provided  by  section  12  applied  alike  to  all 
associations  doing  business  In  this  state,  but 
that  Inasmuch  as  tbe  section  attempts  to  ap- 
ply the  rate  to  a  class  not  yet  In  existence^ 
and  exempts  from  its  operation  all  associa- 
tions already  doing  business  in  the  state,  the 
matter  of  fixing  a  minimum  rate  for  the  only 
members  the  act  can  affect  becomes  a  materi- 
al part  if  QOt  the  sole  purpose,  of  the  act 
Itself,  and  is  not  sufficiently  indicated  by  its 
title.  If  It  is  competent  for  the  Legislature 
to  make  the  classification  required  by  section 
12,  then  we  think  the  title  of  the  act  is  broad 
enough  to  Include  it  for  the  reason  that  the 
words  "regulating  fraternal  beneficiary  socie- 
ties," etc.,  seem  broad  enough  to  require  the 
reader  to  examine  the  body  of  the  act  for 
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every  feature  that  may  properly  come  within 
ttie  scope  of  regulation.  The  adoption  of 
minimum  mortuary  assessment  rates,  and 
their  application  under  stated  conditions,  are 
matters  of  regulation,  and  come  within  the 
title  of  the  act  Whether  it  is  competent  for 
the  Legislature  to  regulate  by  classification, 
we  shall  hereinafter  discuss. 

Respondent's  next  contention  Is  that  sec- 
tion 12  aforesaid  is  vague  and  uncertain,  in 
that  it  is  alleged  no  minimum  mortuary  as- 
sessment rate  is  in  fact  written  in  the  law 
itself  as  the  legislative  Judgment  and  will. 
It  is  true,  it  is  designated  as  "Fraternal  Con- 
gress Mortality  Table,"  but  the  section  so 
refers  to  the  table  that  its  terms  become 
a  part  of  the  act  itself,  and  it  is  wholly  im- 
material by  whom  it  was  prepared,  or  by 
what,  if  any,  name  It  is  designated.  It  may 
be  true,  as  respondent  argues,  that  the  table 
was  originally  prepared  by  some  body  of 
men  bearing  no  official  relation  to  the  legis- 
lative body,  but  that  does  not  prevent  the 
Legislature  from  adopting  the  table  and  In- 
corporating it  Into  law  as  a  regulative  fea- 
ture. It  is  further  argued  that  such  tables 
belong  to  the  domain  of  evidence,  and  that, 
like  other  evidentiary  matters,  they  should 
receive  the  scrutiny  of  the  courts,  and  be 
held  subject  to  impeachment.  We  think,  in 
the  light  of  modem  experience,  that  it  is  en- 
tirely competent  for  the  Legislature  to  incor^ 
porate  such  tables  into  law,  and  require  that 
they  shall  be  applied.  It  may  be  a  matter  of 
difFerence  of  opinion  as  to  whether  the  table 
Includes  the  rates  most  approved  by  ex- 
perience, bat  that  is  a  question  which  the 
Legislature  may  determine,  and  It  is  not 
necessarily  one  of  evidence  to  be  weighed  by 
the  courts. 

Respondent's  principal  contention,  how- 
ever, is  that  section  12  attempts  to  make  an 
arbitrary  and  tmreasoDable  classification  of 
corporations  with  reference  to  the  aijpllca- 
tion  of  assessment  rates,  and  grants  unequal 
privileges  and  immunities,  in  violation  of  sec- 
tion 12,  art.  1,  of  the  state  Constitution,  which 
is  as  follows:  "No  law  shall  be  passed  grant- 
ing to  any  citizen,  class  of  citizens,  or  cor- 
poration other  than  municipal,  privileges  or 
immunities  which  upon  the  same  terms  shall 
not  equally  belong  to  all  citizens  or  corpora- 
tions." It  iB  Insisted  that  inasmuch  as  the 
law  of  1901  exempts  corporations  then  ex- 
isting and  doing  business  from  the  operation 
of  the  rates  named  in  the  act,  but  applies 
them  to  corporations  thereafter  created  or 
admitted  to  do  business,  there  is  for  that 
reason  an  attempted  discrimination  which  Is 
violative  of  the  above  constitutional  require- 
ment. It  will  be  observed,  however,  that  all 
corporations  thereafter  created  or  admitted 
to  do  business  are  placed  in  a  class  to  them- 
selves, and  no  discrimination  Is  made  be- 
tween any  of  the  class,  but  the  law  Is  op- 
erative alike  upon  all  corporations  similar- 
ly situated.  It  Is  further  suggested  that,  in- 
asmuch as  foreign  corporations  which  bad 


been  admitted  to  transact  business  within 
this  state  prior  to  the  passage  of  the  act 
are  exempt  from  the  application  of  the  stat- 
utory assessment  rates,  the  fact  that  the 
rates  are  m^Lde  to  apply  to  respondent,  a 
domestic  corporation,  is  violative  of  section 
7,  art.  12,  of  the  state  Constitution,  which 
is  as  follows:  "No  corporation  organized  out- 
side the  limits  of  this  state  shall  be  allowed 
to  transact  business  within  the  state  on  more 
favorable  conditions  than  are  prescribed  by 
law  to  similar  corporations  organized  under 
the  laws  of  this  state."  It  will  also  be  ob- 
served in  this  connection  that  all  foreign  cor- 
porations thereafter  admitted  to  do  business 
in  this  state  are  classified  with  such  as  re- 
spondent, and  no  more  favorable  conditions 
are  extended  to  the  one  than  to  the  other. 
Thus  all  corporations,  whether  domestic  or 
foreign,  which  are  admitted  to  do  business  in 
the  state  after  the.  passage  of  this  law,  are 
placed  upon  equal  footing.  What  may  have 
been  the  legislative  reasoning,  may  be  sur- 
mised. Doubtiess  it  was  believed  that  ex- 
perience had  shown  that  assessment  rates 
lower  than  those  Incorporated  in  the  act  were 
insufficient  to  secure  payment  of  benefits  and 
insurance  to  beneficiaries.  It  may  have  also 
been  the  view  that  certain  contractual  rela- 
tions as  to  assessment  rates  then  obtained 
between  certificate  holders  and  existing  cor- 
porations, which  prevented  the  application  of 
the  new.  rates  to  old  membera  It  may  have 
been  believed  to  be  impracticable  for  ex- 
isting corporations  to  carry  two  sets  of  rates 
—one  for  old  and  another  for  new  certifi- 
cate holders.  It  may  be  supposed  that  the 
Legislature,  actuated  by  such  reasoning,  de- 
cided to  arrange  the  associations  in  two  class- 
es as  aforesaid,  and.  that  by  so  doing  it 
would  the  more  effectively  correct  what  it 
must  have  believed  to  be  a  prevailing  evil. 
viz.,  the  charging  and  acceptance  of  mortuary 
assessment  rates  too  low  to  secure  payments 
to  the  beneficiaries  of  trusting,  but  uninform- 
ed and  inexperienced,  certificate  holders.  It 
must  be  assumed  that  it  was  the  object  of 
the  Legislature  to  establish  such  regulative 
■conditions  as  will  best  serve  and  protect  the 
rights  of  the  citizen.  Based  .  upon  such 
grounds  as  above  indicated,  the  classification 
seems  to  be  neither  unreasonable  nor  arbi- 
trary; and  such  reasonable  classifications  are 
held  to  be  not  violative  of  the  constitutional 
principles  invoked  here,  where  all  persons 
who  come  within  the  operation  of  the  law  are 
affected  alike,  even  though  they  may  consti- 
tute a  class.  Equal  protection  of  the  laws 
given  by  the  Constitution  requires  that  the 
law  shall  have  equality  of  operation,  but  that 
does  not  mean  equality  of  operation  on  per- 
sons merely  as  such,  but  on  persons  according 
to  their  relations.  State  v.  Carey,  4  Wash. 
424,  30  Pac.  729;  Redford  v.  Spokane  Street 
Ry.  Co.,  15  Wash.  419,  46  Pac.  650;  Fitch 
V.  Applegate,  24  Wash.  2.j,  64  Pac.  147;  State 
V.  Nichols,  28  Wash.  628,  69  Pac.  372;  State 
T.  Clark,  30  Wash.  439,  71  Pac,  20;    Mc- 
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Daniels  v.  Connelly  Shoe  Co.,  30  Wash.  549, 
71  Pac.  37,  60  L.  R.  A.  947,  94  Am.  St.  Bep. 
889;  People  t.  Phlppln,  70  Mich.  6,  37  N.  W. 
888;  Magoun  t.  111.  Trast  &  Sav.  Bank,  170 
U.  S.  283,  18  Sap.  Gt.  594.  42  L.  Ed.  1037; 
Ames  V.  Dnlon  Pac.  Ry.  Co.  (C.  C.)  64  Fed. 
165;  C,  B.  &  Q.  Ry.  Co.  v.  Iowa,  94  IT.  S. 
155,  24  h.  Ed.  94;  Missouri  Pac.  By.  Co.  t. 
Mackey,  127  U.  S.  205,  8  Sup.  Ct.  1161,  32  L. 
Ed.  107;  Indianapolis  v.  Navln,  161  Ind. 
139,  47  N.  B.  525,  51  N.  B.  80,  41  L.  B.  A. 
337,  344;  Central  Iowa  By.  Co.  t.  Board  of 
Supervisors,  67  Iowa,  199,  25  N,  W.  128; 
In  re  Oberg,  21  Or.  406,  28  Pac.  130,  14  U 
R.  A.  677;  Ex  parte  Koser,  60  Cal.  177; 
Hayes  v.  Missouri,  120  IT.  S.  68,  7  Sup.  Ct 
350,  30  L.  Ed.  678;  Am.  Sugar  Refining  Co. 
V.  Louisiana,  170  TJ.  S.  89,  21  Sup.  Ct  43,  45 
li.  Ed.  102;  New  Tork,  etc.,  Ry.  Co.  v.  State 
of  New  York,  165  U.  S.  628,  17  Sup.  Ct' 
418,  41  L.  Ed.  853;  Fidelity  Mut  Life  Ass'n 
T.  Mettler,  185  U.  S.  308,  22  Sup.  Ct  662,  46 
L.  Ed.  922. 

The  principle  under  discussion  here  has 
been  so  frequently  held  not  only  In  the  above- 
cited  cases,  but  In  many  others,  that  we  deem 
it  unnecessary  to  further  pursue  the  subject 
The  act  of  1901  operates  alike  upon  respond- 
ent and  upon  all  other  corporations  similarly 
situated.  Such  legislative  classification  is 
not  in  conflict  with  the  Constltntlon.  No  ac- 
quired rights  or  privileges  have  been  taken 
from  respondent  Its  existence  followed  that 
of  the  law,  and  its  incorporators  were  bound 
to  know  its  limitations  in  the  light  of  existing 
law.  We  think  the  complaint  states  a  cause 
of  action. 

The  Judgment  is  reversed  and  the  cause  re- 
manded, with  instructions  to  the  lower  court 
to  overrule  the  demurrer  to  the  complaint 

FULLERTON,  C,  J.,  and  ANDERS  and 
MOUNT,  JJ.,  concur. 


JOHNSTON  et  al.  v.  GERRY. 

{Supreme  Court  of  Washington.      July  12, 

1904.) 

INTEKEST— ■ONLIQUIDATKn     DEUANDS^TIME     OF 
COMPUTATION. 

1.  Where  appellant  secures  a  reversal  and 
remand  with  directions  to  enter  a  money  judg- 
ment in  his  favor  in  a  specified  sum,  which 
was  unliquidated  until  establigbed  by  the  spe- 
cial verdict  of  the  jury,  notwithstanding  which 
the  lower  court  entered  judgment  against  him, 
he  is  entitled  to  interest  only  from  the  date  of 
the  final  judgment  entered  in  pursuance  of  the 
mandate,  and  not  from  the  date  of  the  judg- 
ment appealed  from. 

Response  to  petition  for  modified  opinion. 
For  former  opinion,  see  76  Pac.  258. 

PER  CURIAM.  The  appellant  has  filed  a 
petition  for  a  modification  of  the  opinion  of 
this  court  filed  in  this  cause  on  April  4,  1904, 
and  reported  in  7C  Pac.  258.    It  will  be  shown 

f  L  See  Interest,  voL  28,  Cent  Dig.  (  135. 


by  an  examination  of  the  said  opiBlon  that 
the  superior  court  adjudged  the  mortgage 
executed  by  appellant  to  Ida  J.  Moore  to  be 
a  valid  lien  upon  all  the  lands  In  contro- 
versy In  this  action.  But  it  was  further 
adjudged  that  the  interest  of  appellant  in  the 
land  should  be  primarily  subject  to  the  mort- 
gage lien.  After  the  lien  of  the  mortgage 
had  been  established  by  the  Judgment  of 
the  court,  the  action  was  dismissed  as  to 
the  mortgagee  at  the  Instance  of  the  respond- 
ents. The  finding  of  the  court  that  the  mort- 
gage was  a  lien  upon  the  entire  land  in  dis- 
pute having  been  accepted  and  acquiesced 
in  by  the  respective  parties  to  the  action,  we 
deemed  the  controversy  in  that  regard  at  an 
end,  and  therefore  refrained  from  discussing 
the  question  at  length  on  the  appeal.  It  was 
stated,  in  eftect,  in  the  opinion  heretofore 
filed  In  this  cause,  that  the  appellant's  two- 
fifths  interest  in  the  land  was  subject  to  the 
mortgage  to  Ida  J.  Moore.  But  it  was  not 
stated  therein  that  the  remaining  three-fifths 
of  the  premises,  awarded  to  the  respondents, 
was  also  subject  to  the  lien  of  that  mortgage; 
and  for  that  reason  appellant  asks  to  have 
the  opinion  so  modified  as  to  express  more, 
clearly  the  real  meaning  and  intention  of 
the  court  with  respect  to  that  matter.  We 
did  not  suppose  that  It  would  be  inferred 
from  anything  that  was  said  in  the  opinion 
that  It  was  the  intention  of  the  court  to 
modify  or  reverse  the  ruling  of  the  superior 
court  fixing  the  status  of  the  mortgage.  As 
we  have  already  intimated,  we  did  not  con- 
sider that  question  an  Issue  in  the  case  as 
presented  to  this  court  The  superior  court 
awarded  only  one-fifth  of  the  land  to  appel- 
lant But  this  court,  after  a  careful  consid- 
eration of  the  evidence,  concluded  that  he 
was  entitled  to  two-fifths  thereof,  subject, 
however,  to  the  mortgage,  and  therefore  di- 
rected the  trial  court  to  enter  a  Judgment  to 
that  effect  And  when  we  stated  that  ap- 
pellant's said  interest  In  the  property  was 
subject  to  the  mortgage  of  Ida  J.  Moore, 
we  supposed  it  would  be  understood,  although 
not  so  stated,  that  the  respondents'  interest 
therein  was  also  subject  to  the  lien  imposed 
upon  it  by  the  same  instrument,  and  validat- 
ed by  the  Judgment  of  the  court  above  men- 
tioned. But  inasmuch  as  a  doubt  has  arisen 
In  the  minds  of  counsel  as  to  our  decision  in 
regard  to  that  matter,  we  will  again  say  that 
it  was  not  our  intention  to  annul,  modify,  or 
change  the  ruling  of  the  lower  court  as  to  the 
validity  of  this  mortgage,  but  simply  to  show 
that  the  lien  extended  to  and  was  binding 
upon  the  interests  of  all  parties,  as  finally 
determined  by  this  court. 

The  appellant  also  asks  that  Interest  on 
$810,  which  was  found  to  be  dne  him  from  the 
respondents,  be  allowed  from  the  date  of  the 
Judgment  appealed  from,  instead  of  from  the 
date  of  the  final  judgment,  as  specified  in  the 
opinion  of  the  Supreme  Court.  But,  inasmuch 
as  we  are  still  of  the  opinion  that  appellant  is 
entitled  to  interest  on  bis  demand  only  from 
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the  time  wheu  tbe  ameunt  thereof  was  Anally 
determined,  we  are  not  inclined  to  grant  this 
request.  We  are  also  of  tbe  opinion  that  it 
was  not  inequitable,  under  tbe  circumstan- 
ces appearing  in  tbis  case,  to  refuse  to  allow 
costs  to  either  party,  and  appellant's  request 
to  recover  tbe  costs  of  tbe  appeal  is  likewise 
denied. 


STATE  V.  DEATHERAGB. 

(Supreme   Court   of    Wafihington.      July   8, 

1904.) 

BDBOIABT  —  EVIDENCE  —  FLIGHT  —  ABBEST  — 

INSTBUCIIONS— FAILUBE  OF  ACCUSED 

TO  TESTIFY. 

1.  Where,  on  a  prosecution  for  burglary,  a 
witness  testified  that  he  witnessed  the  crime 
and  reported  it  at  once  to  the  police  but  not 
to  the  owner  of  tbe  burglarized  premises,  it  was 
not  prejudicial  error  to  exclude  a  question  aa 
to  why  he  did  not  report  it  to  the  owner. 

2.  On  a  criminal  prosecution  it  was  not  er- 
ror to  permit  a  police  officer  of  the  city  where 
the  crime  was  committed  to  testify  that  when 
he  saw  the  defendant  and  conversed  with  him 
after  the  crime  at  another  town,  where  defend- 
ant was  found  by  witness,  he  was  under  arrest, 
though  he  was  not  handcuffed  and  the  sheriff 
was  not  present. 

3.  On  a  criminal  prosecution  a  witness  tes- 
tified that  he  saw  accused  commit  the  crime 
at  2  o'clock  in  the  morning,  and  an  oflScer  tes- 
tified that  he  found  accused  at  10  o'clock  at  a 
place  25  miles  distant,  and  that  defendant 
stated  he  had  walked  all  night.  Held,  that  the 
testimony  of  the  officer  was  competent  as  tend- 
ing to  show  flight. 

4.  An  instruction  in  a  criminal  case  that, 
"while  the  statute  •  •  •  provides  that  a 
person  charged  with  crime  may  testify  in  his 
own  behalf,  he  is  under  no  obligation  to  do  so, 
and  the  statute  expressly  makes  it  the  duty 
of  the  court  to  instruct  the  jury  that  no  infer- 
ence of  guilt  shall  arise  against  the  accused  it 
the  accused  shall  fail  or  refuse  to  testify  as  a 
witness  in  his  own  behalf,  and  the  court  so  in- 
structs," which  was  in  tbe  language  of  the 
statute  (Ballinger's  Ann.  Codes  &  St.  f  6941), 
was  not  erroneous  because  of  the  reference  to 
the  statute. 

5.  An  instruction  that,  if  the  jury  found  that 
burglary  was  committed  as  charged,  evidence  of 
flight  might  be  considered,  was  not  erroneous 
as  violating  Const  art.  4,  {  10,  prohibiting  in- 
structions on  facts  or  comment  thereon. 

C.  The  instruction  was  not  erroneous  because 
the  court  did  not  state  that  the  circumstances 
explaining  flight  might  be  considered,  there  be- 
ing none  in  evidence  to  explain  it. 

7.  The  instruction  was  not  erroneous  as  au- 
thorizing a  conviction  on  flight  alone. 

8.  A  new  trial  in  a  criminal  case  will  not  be 
granted  for  insuSiciency  of  evidence,  where 
the  defendant's  evidence  was  squarely  contra- 
dicted by  sufficient  evidence. 

Appeal  from  Superior  Court,  Spokane  Coun- 
ty; Henry  L.  Kennan,  Judge. 

Duke  Deatherage  was  convicted  of  bur- 
glary, and  he  appeals.    AHirmed. 

Alex.  M.  Winston,  for  appellant.  Horace 
Kimball,  for  the  State. 

ANDERS,  J.  Tbe  defendant  was  convict- 
ed of  burglary  upon  the  trial  of  an  Informa- 

\  7.  See  Criminal  Law,  voL  14,  Cent  Dig.  {  1867. 


tlon  of  which  the  following,  omitting  formal 
parts,  is  a  copy:  "That  tbe  said  defendant, 
Duke  Deatherage,  on  the  4th  day  of  Xovem- 
ber,  1003,  in  the  county  of  Spokane  and  state 
of  Washington,  then  and  there  being,  did 
then  and  there  wilfully,  unlawfully,  feloni- 
ously, and  burglariously  enter  in  tbe  night- 
time a  certain  stable  there  situate,  the  prop- 
erty of,  and  belonging  to,  C.  O.  W^ilson  and 
W.  M.  Hoore,  copartners  doing  business  as 
the  Klondike  Stables,  and  then  and  there 
used  by  them  aa  such,  In  which  certain  goods 
and  valuable  property  of  the  said  C.  O.  Wil- 
son and  W.  M.  Moore,  copartners  as  afore- 
said, was  then  and  there  kept  for  use,  with 
Intent  then  and  there  unlawfully,  wilfully, 
and  feloniously  to  steal,  take  and  carry  away 
the  said  goods  and  valuable  property  of  the 
said  C.  O.  Wilson  and  W.  M.  Moore,  copart- 
ners as  aforesaid,  then  and  there  kept  for  use 
as  aforesaid."  A  motion  for  a  new  trial  was 
denied,  and  the  defendant  has  appealed  from 
the  judgment. 

Tbe  errors  assigned  and  relied  on  by  tbe 
appellant  for  a  reversal  of  the  Judgment  call 
In  question  the  ruling  of  tbe  court  in  sus- 
taining objections  to  certain  questions  pro- 
pounded to  witnesses,  in  refusing  to  strike 
from  tbe  records  the  testimony  of  tbe  wit- 
ness McPhee,  in  giving  certain  instructions  to 
the  Jury,  and  in  denying  appellant's  motion 
for  a  new  trial.  At  the  trial  the  state  called 
one  Fisher,  who  testified,  in  substance,  that 
be  lived  in  Spokane,  and  was  employed  In  a 
stable  adjoining  the  Klondike  Stables;  that 
he  was  acquainted  with  tbe  appellant;  that 
on  the  uigbt  of  November  3,  1903,  he  was  in 
the  stable  adjoining  the  Klondike  Stables  on 
First  avenue;  that  about  1:30  or  2  o'clock 
on  that  night  his  attention  was  attracted  by 
the  barking  of  a  dog  in  tbe  Klondike  Stables: 
that  be  went  to  the  rear  of  tbe  stable  and  hid 
behind  an  open  swinging  door;  that  be  saw 
tbe  appellant  coming  out  of  tbe  EHondike 
Stable  with  a  saddle  under  each  arm  (which 
saddles  were  produced  in  court,  and  identi- 
fied by  tbe  witness);  that  tbe  appellant  then 
walked  up  tbe  alley  and  disappeared  from 
sight;  that  in  about  Ave  minutes  he  returned 
and  went  Into  the  stable  where  tbe  witness 
was  secreted,  and  in  a  few  moments  came 
out  leading  a  horse  belonging  to  tbe  propri- 
etor of  tbe  stable;  that  when  appellant  came 
out,  he,  tbe  witness,  asked  him,  "What  are 
you  going  to  do  with  that  horse?"  "whereup- 
on he  dropped  the  horse  and  ran  away." 
This  witness  further  testified  that  be  then 
telephoned  the  police  station  and  reported  the 
matter  to  the  police,  and  two  policemen  came 
up  to  tbe  bam;  that  he  and  tbe  policemen 
looked  for  tbe  saddles,  and  that  be  found 
tbem  and  the  bridle  about  150  feet  from  tbe 
barn.  In  a  wagon  which  was  in  the  alley. 
On  cross-examination  the  witness  stated  that 
be  did  not  enter  the  Klondike  Stables  after 
the  saddles  were  taken  until  the  next  day, 
and  that  be  reported  the  taking  of  the  sad- 
dles that  night  to  the  police  by  phone.    Conn- 
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sel  for  the  defendant  then  Hsked  the  witness 
the  following  questions:  "Q.  Did  you  report 
to  Mr.  Wilson  or  Mr.  Moore  the  taking  of  the 
saddles  that  night?  Ans.  I  did  not.  Q.  Why 
did  you  not  report  to  Wilson  or  Moore  the 
taking  of  tlie  saddles  that  night?"  This  qnes- 
tion  was  objected  to  by  counsel  for  the  state 
on  the  ground  that  it  was  immaterial.  The 
objection  was  sustained  by  the  court,  and 
ttie  defendant,  by  his  counsel,  excepted.  It 
is  claimed  tliat  this  ruling  of  the  court  was 
erroneous  and  prejudicial  to  the  appellant; 
and  it  is  insisted  that  the  appellant  had  the 
right  to  Imow  why  the  witness  did  not  in- 
form the  proprietors  of  the  Klondike  Stables 
that  a  burglary  had  been  committed;  and 
it  is,  in  efTect,  argued  in  support  of  this  con* 
tention  that,  if  the  witness  bad  no  good 
reason  for  not  promptly  reporting  the  bur- 
glary to  the  proprietors  of  the  stables,  counsel 
for  the  appellant  could  have  argued  to  the 
Jury  that,  as  a  matter  of  fact  no  burglary 
was  committed,  or,  if  that  offense  was  com- 
mitted, that  the  witness  lilmself  or  some  per- 
son other  ttian  the  appellant  committed  it. 
Although  this  interrogatory,  as  propounded 
to  the  witness,  may  not  be  deemed  to  have 
been  wholly  irrelevant  or  immaterial,  yet  we 
are  convinced  that  the  sustaining  of  the 
objection  thereto  constitutes  no  sufhcient 
ground  for  the  reversal  of  the  Judgment. 
The  witness  had  already  testified  tliat  he  re- 
ported the  burglary  to  the  police,  but  did  not 
report  to  Wilson  or  Moore  that  night  that  the 
saddles  had  been  taken  from  the  stable;  and 
it  would  seem  that  the  reason  why  be  did  not 
report  to  them  was,  at  most,  a  circumstance 
only  remotely,  if  at  all,  material  to  appel- 
lant's defense.  Whether  the  answer  to  the 
question  would  have  been  beneficial  or  not 
to  the  appellant,  is  merely  a  matter  of  pure 
8i>eculation.  If  any  inference  favorable  to 
appellant  could  be  drawn  from  the  fact  that 
the  witness  did  not  report  the  taking  of  the 
saddles  to  Wilson  or  Moore,  the  appellant 
was  certainly  entitled  to  the  benefit  of  it, 
and  his  counsel  could  have  so  argued  to  the 
Jury. 

It  is  next  insisted  that  the  trial  court  err- 
ed In  permitting  the  witness  McPhee,  over 
appellant's  objection,  to  answer  the  question, 
"Was  defendant  under  arrest?"  and  in  re- 
fusing to  strike  from  the  record  the  statement 
of  the  witness  that  the  defendant  was  under 
arrest  when  he  saw  him  at  Reardon,  Wash., 
at  aljout  10  o'clock  in  the  forenoon  of  No- 
vember 4,  1903.  These  two  assignments  of 
error  are  based  upon  the  proposition  that  an 
arrest  may  be  proved  in  two  ways  only: 
First,  by  a  person  who  made  the  arrest,  or 
•who  saw  it  made;  and,  second,  by  a  certi- 
fied copy  of  a  public  record  showing  the  ar- 
rest. But  conceding,  without  deciding,  that 
this  proposition  is  correct,  still  we  find  noth- 
ing in  the  record  showing  that  the  witness 
■was  not  qualified  to  testify  that  the  appellant 
was  under  arrest  at  the  time  he  saw  him 
and  conversed  with  him  at  Beardon.     The 


fact  that  the  appellant  was  not  handcuffed 
does  not  show  that  he  was  not  under  arrest. 
On  the  contrary,  as  stated  by  counsel  for 
the  state,  this  shows,  if  it  shows  anything, 
that  appellant  was  In  no  way  resisting  ar- 
rest. Nor  does  the  fact  that  the  sheriff  was 
not  in  the  store  when  McPhee  was  there 
throw  any  light  either  one  way  or  the  other 
on  the  subject  of  the  arrest  of  appellant. 
McPhee  was  a  police  officer  of  the  city  of 
Spokane,  and  be  testified  tliat,  while  he  was 
on  the  railroad  going  from  Davenport  to  Spo- 
kane, he  was  informed  that  appellant  was 
at  Iteardon,  in  custody,  and  that  he  found 
him  there  sitting  in  a  store  at  the  time  almve 
mentioned.  In  fact,  it  appears  that  the 
question  of  appellant's  arrest  was  not  deem- 
ed of  any  special  importance  by  the  prose- 
cuting attorney,  as  there  was  no  attempt  to 
ascertain  from  the  witness  the  details  of  the 
original  arrest  of  appellant,  if  he  was  ar- 
rested by  some  i)erson  other  than  the  wit- 
ness himself.  If  the  appellant,  as  seema  to 
have  been  the  fact,  was  in  the  actual  custody 
or  within  the  power  of  McPhee,  he  was,  in 
contemplation  of  law,  under  arrest  Bissell 
V.  Gold,  1  Wend.  210,  10  Am.  Dec.  480.  We 
think  the  court  did  not  err  either  in  overrul- 
ing appellant's  objection  to  the  question  as 
to  appellant's  arrest,  or  in  denying  the  mo- 
tion to  strike  the  answer  thereto  from  the 
record. 

Nor  do  we  think  the  court  erred  in  refus- 
ing to  strike  from  the  record  the  entire  tes- 
timony of  the  witness  McPhee.  It  is  admit- 
ted that  the  primary  purpose  of  the  testi- 
mony of  this  witness  was  to  show  that  appel- 
lant had  precipitously  fled  from  the  scene  of 
the  crime  with  which  he  was  ctiarged.  But 
tlie  learned  counsel  for  the  appellant  earnest- 
ly insists  that  such  testimony  was  wholly  in- 
sufficient to  prove  flight,  and  therefore  should 
have  been  excluded  from  the  consideration 
of  the  jm*y.  It  is  true  that  the  testimony  in 
question  was  not  alone  sufficient  to  establish 
the  fact  that  the  appellant  was  fleeing  from 
Justice,  but  it  was  neverthless  competent  and 
material  evidence  upon  that  question.  It 
constituted  at  least  one  link  In  the  cliain  of 
circumstances  from  which  flight  might  be 
Inferred,  and  was  therefore  properly  sub- 
mitted to  the  Jury.  That  McPhee  saw  appel- 
lant at  Reardon,  a  town  25  miles  from  Spo- 
kane, at  10  o'clock  in  the  morning  of  No- 
vember 4,  1903,  and  that  appellant  told  him 
be  had  walked  all  the  way  from  Spokane  the 
night  before.  Is  not  disputed.  And  the  ma- 
teriality of  this  testimony  becomes  at  once 
apparent  when  viewed  in  connection  with  the 
positive  testimon.v  of  the  witness  Fisher  to 
the  effect  that  he  saw  the  appellant,  at  or 
attout  2  o'clock  in  the  morning  of  the  same 
day,  carrying  saddles  from  the  Klondike  Sta- 
ble, in  the  city  of  Spokane,  and  trying  to 
steal  a  horse  from  the  adjoining  stable.  "Why 
the  appellant  walked  on  that  particular  night 
from  Spokane  to  Reardon  is  not  disclosed  by 
the  record,  and,  that  being  true,  it  cannot  be 
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said  tbere  was  no  evidence  of  flight  on  the 
part  of  appellant.  It  is  not  necessary,  in  or- 
der to  prove  the  flight  of  one  charged  with 
crime,  to  show  that  he  escaped  from  jail  or 
from  an  officer  having  him  in  custody,  for  it 
often  happens  that  persons  conscious  of  guilt 
seek  safety  by  flight  even  before  they  are 
suspected  of  crime.  "The  wicked  flee  when 
no  man  pursueth." 

The  fifth  assignment  of  error  is  that  the 
court  erred  in  instructing  the  Jury  as  fol- 
lows: "While  the  statute  of  this  state  pro- 
vides that  a  person  charged  with  crime  may 
testify  in  his  own  behalf,  he  Is  under  no  ob- 
ligation to  do  so,  and  the  statute  expressly 
makes  it  the  duty  of  the  court  to  Instruct  the 
Jury  tliat  no  Inference  of  guilt  shall  arise 
against  the  accused  If  the  accused  shall  fail 
or  refuse  to  testify  as  a  witness  In  his  own 
behalf,  and  the  court  so  Instructs  the  Jury 
in  this  case."  It  is  conceded  that  this  charge 
of  the  court  complies  with  the  letter  of  the 
statute,  but  it  is  contended  on  behalf  of  ap- 
pellant that  It  Is  not  within  the  spirit  of  the 
law;  and  it  is  urged  that  the  appellant  was 
entitled  to  an  unqualified  Instruction,  with- 
out reference  to  any  statute  whatever;  or, 
in  other  words,  that  the  appellant  was  prej- 
udiced by  the  statement  to  the  Jury  that  "the 
statute  expressly  makes  it  the  duty  of  the 
court  to  instruct  the  Jury  that  no  inference 
of  guilt  shall  arise  against  the  accused  if  the 
accused  shall  fail  or  refuse  to  testify  as  a 
wltjiess  in  his  own  behalf."  It  is  stated,  in 
effect,  by  counsel  for  appellant,  that  the 
Judge  by  this  instruction  virtually  told  the 
Jury  that  "the  law  requires  me  to  so  instruct 
you,  and  for  that  reason  only  I  do  it."  This 
instruction  Is  clearly  in  accordance  with  the 
law,  and  the  statement  of  the  court  that  it 
was  made  its  duty  by  the  statute  to  so  in- 
struct the  Jury  did  not.  In  our  Judgment, 
abridge  or  injuriously  affect  any  right  of  the 
appellant.  Where  the  Jury  is  properly  di- 
rected as  to  the  law  upon  a  particular  ques- 
tion, the  language  used  by  the  court  is  a 
matter  of  no  special  importance.  In  State  v. 
Mitchell,  32  Wash.  64,  72  Pac.  707,  this  court 
ruled  that  an  Instruction  which  substantially 
complies  with  the  provisions  of  the  statute 
is  sufficient,  and  we  think  such  Is  the  gen- 
eral rule.  The  Instruction  now  under  con- 
sideration Is  not  only  substantially  but  liter- 
ally in  the  language  of  the  statute  (Ballin- 
ger's  Ann.  Codes  &  St.  f  6941),  and  Is  there- 
fore not  subject  to  legitimate  criticism. 

Upon  the  question  of  flight  the  court  char- 
ged the  Jury  as  follows:  "If  you  find  that 
burglary  was  committed  as  charged  In  the 
information,  evidence  of  flight  of  the  accused 
may  be  considered  In  determining  the  ques- 
tion as  to  whether  he  was  the  one  who  com- 
mitted the  act."  It  Is  contended  by  appel- 
lant that  this  instruction  is  erroneous,  for  the 
reasons:  (1)  That  there  is  no  evidence  of  the 
flight  of  the  appellant,  and  no  evidence  of 
any  attempt  to  escape  from  the  officers;  (2) 
that  it  comments  upon  the  facts  In  the  case; 


and  (3)  that  this  Is  not  a  proper  case  for  sucb 
an  Instruction,  and  that  the  instruction  fails 
to  state  the  law  correctly.     What  we  have 
said  in  discussing  appellant's  fourth  assign- 
ment of  error  disposes  of  the  proposition  tbat 
there  was  no  evidence  of  flight  of  appellant, 
and  therefore  a  further  consideration  of  the 
question  of  flight  is  unnecessary.    Xor  do  "we 
think  that   this   instruction   is   violative    of 
section  16  of  article  4  of  the  Constitution, 
which  provides  that  Judges  shall  not  charge 
Juries  with  respect  to  matters  of  fact,    or 
comment  thereon.    The  learned  Judge  made 
no  statement  to  the  Jury  as  to  the  evidence 
which  had  been  Introduced  upon  the  question 
of  flight.    Neither  did  he  make  any  remains 
indicating  his  own  opinion  upon  that  ques- 
tion,   or    suggesting    the    conclusion    -which 
should  be  arrived  at  by  the  Jury.    In  short, 
he  did  not  "comment  thereon."    The  conten- 
tion that  this  Instruction  does  not  state  the 
law  Is  based  upon  the  proposition,  if  we  un- 
derstand appellant's  argument,  that  the  court 
should  have  gone  further  and  Informed   the 
Jury  that  the   circumstances   explaining    or 
excusing  flight  should  be  taken  into   consid- 
eration, and  no  doubt  the  Jury  should  be  so 
instructed  In  cases  where  the  evidence  -war- 
rants such  Instruction.    Wharton's  Crim.  Ev. 
(9th  Ed.)  {  750.    But  In  this  case  there  -were 
no   facts   or   circumstances   explaining,    or 
tending  to  explain  or  excuse,  the  flight  of 
appellant,  and  consequently  no  countervailing 
conditions  for  the  consideration  of  the  jury. 
Although  the  court  might  properly  have  char- 
ged the  Jury  that  the  flight  of  the  accused 
would  not  by  Itself  warrant  a  conviction,  yet 
the  omission  to  do  so  did  not,  In  our  opinion, 
vitiate  the  Instruction  as  given.    IndtH?d,  this 
instruction  plainly  Implies  that  a  conviction 
might  not  be  based   solely  on  the   fact   of 
flight.    In  State  v.  Gee,  85  Mo.  647,  the  Su- 
preme  Court  of  Missouri   approved    an    In- 
struction couched  in  the  following  language: 
"Tlie  court  Instructs  the  Jury  that  flight  rais- 
es the  presumption  of  guilt,  and  if  you   be- 
lieve from  the  evidence  that  the  defendant, 
after   having   shot  and   killed   Miunick,    as 
charged  In  the  Indictment,  fled  the  country 
and  tried  to  avoid  arrest  and  trial,  you  may 
take  that  fact  into  consideration  in  determin- 
ing his  guilt  or  Innocence."    The  Instruction 
given  In  this  case  does  not  state  tliat  suilt 
may  be  Inferred  from  flight,  or  even,  as  -was 
said  in  the  Missouri  case,  that  flight  raises 
the  presumption  of  guilt.    It  simply  says  to 
the  Jury  that  evidence  of  flight  may  be  con- 
sidered in  determining  whether  the  accused 
was  tlie  one  who  committed  the  offense,  and 
the  court  committed  no  error  In  so  charging 
the  Jury. 

Lastly,  it  is  contended  by  appellant  that 
the  court  erred  in  refusing  to  grant  a  new 
trial  on  the  ground  that  the  verdict  was  con- 
trary to  the  evidence.  This  contention  la  ab- 
solutely untenable.  We  have  read  and  care- 
fully considered  all  the  evidence  contained 
In  the  record,  and  are  thoroughly  satisfled 
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that  It  JuBtMes  the  verdict  of  the  JU17.  It  Is 
trae,  one  Ingalla,  a  witness  on  behalf  of  the 
defendant,  testified  at  the  trial  substantially 
as  follows:  "On  the  evening  of  November 
:td,  about  9  or  10  o'clock,  I  called  at  the 
Klondike  Stables,  and  defendant  and  I  went 
to  town  and  had  several  drinks  together, 
among  other  places,  at  the  Judge  Saloon. 
About  12  o'clock  or  thereafter  the  defendant 
left  me,  stating  he  was  going  back  to  the 
tmm  to  sleep.  After  that  time  I  went  to  the 
ham,  walked  Into  the  door,  took  these  sad- 
dles from  the  barn,  and  carried  them  away. 
Deatberage  was  not  with  me.  After  I  had 
taken  the  saddles  out,  I  went  upstairs  to  the 
place  where  Deatlierage  was  asleep  and  told 
him  what  I  bad  done.  He  remonstrated  with 
me  and  said  be  did  not  want  to  have  any- 
thing to  do  with  It,  and  if  the  saddles  were 
taken  he  would  be  accused  of  it."  Of  course, 
if  this  testimony  was  true,  appellant  was  en- 
titled to  a  new  trial.  But  evidently  the  Jury 
.ind  the  Judge,  having  observed  the  demeanor 
of  this  witness  and  beard  bis  testimony,  dis- 
helleve<l  the  statements  above  set  forth.  And 
an  examination  of  his  testimony  as  a  whole, 
even  as  it  appears  in  the  record,  is  snfHcieut 
to  convince  any  unbiased  mind  that  it  is 
wholly  unworthy  of  belief.  Although  he  tes- 
tified positively  and. without  hesitation  in 
Ills  examination  in  chief  that  he  took  the  sad- 
dles from  the  bam,  and  afterwards  went 
npstalrs  wh«:e  appellant  was  sleeping  and 
told  bim  what  he  had  done,  and  that  appel- 
lant remonstrated  with  him,  be  was  utterly 
rniable  to  recount  the  surroundinig  circum- 
stances, or  to  give  a  more  detailed  account 
of  the  transaction.  For  Instance,  the  follow- 
ing are  qnestions  asked  this  witness  on  cross- 
examination,  and  his  answers  thereto:  "Q. 
How  many  saddles  did  yon  take?  A.  Two. 
<}.  Did  yo«  take  anything  else  besides  the 
•saddles?  A.  No.  Q.  Are  you  sure  about 
that?  A.  Yes.  Q.  From  where  did  you  take 
the  saddles?  A.  I  got  them  In  the  stable. 
Q.  I>Ul  you  take  the  saddles  from  the  same 
Identical  place  In  the  stable?  Were  they 
hanging  together  at  the  time  you  took  them? 
A.  Yes.  Q.  Where  was  Deatberage  at  this 
time?  A.  Upstairs.  Q.  Did  you  go  upstairs 
thereafter?  A.  Yes.  Q.  How  did  you  get 
upstairs— by  stairs  or  by  ladder?  A.  I  don't 
know.  Q.  Where  was  Deatberage  sleeping 
— on  a  bed  or  on  the  floor?  A.  I  can't  tell 
you.  Q.  Why  can't  you  tell?  A.  I  don't 
knoTT.  Q.  Who  else,  or  was  there  any  one 
el»e.  In  the  room  with  Deatberage  at  that 
time?  A.  I  don't  know.  Q.  How  could  you 
see  him— was  there  a  light  in  the  room?  A. 
I  don't  know.  Q,  Describe  the  room  in  which 
Deatberage  slept.  A.  I  cannot.  Q.  Where 
did  yon  put  the  saddles  after  taking  them? 
A.  1  don't  remember.  Q.  Which  way  did 
you  go  with  the  saddles  after  leaving  the 
stable— north,  south,  east,  or  west?  A.  I 
don't  remember.  Q.  Where  have  you  been 
during  the  last  two  or  three  weeks?  A.  I 
have  been  confined  In  tbe  county  jail.    Q.  In 


what  cell  were  yon  confined  in  the  county 
Jail  with  reference  to  the  defendant  Deatb- 
erage? A.  I  was  confined  In  tbe  same  cell. 
Q.  For  bow  long  a  time  were  you  confined 
in  the  same  cell  with  Deatberage?  A,  For 
several  weeks.  Q.  Have  you  not  been  here- 
tofore convicted  of  felony  in  the  county  of 
Whitman,  state  of  Washington,  and  served 
sentence  by  reason  thereof?  A.  Yes,  sir." 
It  seems  plain  to  us  that  tbe  testimony  of 
this  witness  Ingalls,  taken  all  together,  bears 
upon  its  face  the  brand  of  untruthfulness, 
and  that  the  jury  was  fully  justified  in  re- 
garding it  as  a  mere  fabrication.  But  even 
if  Ingalls'  testimony  were  considered  as  wor^ 
thy  of  serious  consideration.  It  was  squarely 
contradicted  by  other  evidence  which  the 
jury  bad  tbe  right  to  believe  and  did  believe, 
and  which  was  clearly  sufficient  to  sustain 
their  verdict.  Under  such  circumstances  this 
court  has  uniformly  declined  to  award  a  new 
trial  on  the  ground  of  insufficiency  of  the 
evidence.  See  State  v.  Ripley,  82  Wash.  182, 
72  Pac.  103G,  and  cases  therein  cited. 

We  have  discovered  no  error  In  tbe  record, 
and  tbe  Judgment  is  therefore  affirmed. 

FULLERTON,   O.  X,   and  HADLEY,  J., 
concur. 


MORRISON  V.  JONES  et  ax. 
(Supreme  Court  of  Montana.     July  0,  1904) 

UOBTOAGES— DEED     ABSOLUTE     ON     ITS     FACE — 
EXISTENCE    or    DEBT— EVIDENCE. 

1.  No  conveyance  absolute  on  its  face  can  be 
a  mortgage  unless  made  to  secure  the  payment 
of  a  debt  or  the  performance  of  a  duty. 

2.  A  lease  and  option  to  purdiaae  was  as- 
signed to  secure  a  debt,  the  assignee  to  collect 
and  account  for  the  rents.  Later  the  assignor 
deeded  to  the  assignee,  for  a  consideration  much 
larger  than  the  original  debt,  all  her  rigiit  and 
title  to  the  property,  the  assignee  agreeing  to 
reassign  if  the  assignor  should  pay  him  the 
consideration  expressed  in  the  deed  biefore  exer- 
cise of  the  option,  and  to  reassign  thereafter 
on  payment  of  a  larger  sum.  Held,  that  the 
deed  was  not  a  mortgage,  there  being  no  debt 
secured. 

3.  In  an  action  to  have  a  deed  declared  a 
mortgage  the  court  may,  on  defendant's  motion 
for  a  nonsuit,  decree  tbe  instrument  to  be  a 
deed,  though  there  is  no  technical  nonsuit  in  an 
equitable  action. 

4.  In  an  action  to  have  a  deed  decreed  a 
mortgage,  an  agreement  executed  concurrently 
with  the  deed,  whereby  the  grantee  agreed  to 
reconvey  on  certain  conditions,  was  projierly 
admitted  in  evidence. 

Commissioners'  Opinion.  Appeal  from  Dis- 
trict Court,  Silver  Bow  County;  Wm.  Clancy, 
Judge. 

Action  by  Bllzabetb  Morrison  against  J.  O. 
Jones  and  wife.  From  a  Judgment  for  de- 
fendants, plaintift  appeals.    Affirmed. 

Kirk  &  Clinton,  for  appellant.  Jno.  J. 
McHntton  and  Geo.  F.  Shelton,  for  respond- 
ents. 

POORM.\N,  C.  This  is  an  action  to  have 
a  deed  to  certain  real  estate  declared  a  mort- ' 
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gage,  and  for  an  accounting  of  the  rents  and 
profits.  At  the  trial  of  the  case  the  court 
sustained  defendants'  motion  for  a  nonsuit, 
and  entered  Judgment  In  favor  of  defendants. 
The  plaintiff  appeals  from  the  Judgment  and 
from  an  order  overruling  her  motion  for  a 
new  trial. 

1.  It  appears  from  the  record  that  on.  the 
11th  day  of  May,  1898,  John  Noyes  and  wife, 
being  then  the  owners  of  lot  2  in  block  58 
of  the  Butte  town  site,  leased  the  same  to 
the  plaintiff  herein  for  the  period  of  three 
years,  and  also  in  the  lease  gave  the  plaintiff 
an  option  to  purchase  the  property  for  the 
sum  of  $4,500,  on  condition  that  she  comply 
with  all  the  terms  of  the  lease  with  refer- 
ence to  the  payment  of  rent,  and  should 
make  the  payments  siieolfied  in  the  option 
within  the  time  therein  stated,  the  last  pay- 
ment thereof  being  the  sum  of  $2,500,  which 
was  to  be  paid  on  or  before  the  11th  day  of 
May,  1(K)1.  Time  was  made  of  the  essence 
of  this  agreement,  and  the  lease  as  well  as 
the  option  was  to  become  null  and  void  in 
case  the  lessee  (appellant  here)  should  fail 
to  comply  with  the  terms  thereof.  On  May 
4,  1899,  Mrs.  Morrison,  the  appellant  here, 
became  Indebted  to  the  respondent  Jones 
In  the  sum  of  $3,300,  and  as  security  for  the 
payment  thereof  assigned  to  Jones  this  lease 
and  option,  with  the  agreement  that  Jones 
should  have  possession  of  the  property, 
should  rent  the  same,  and  account  for  the  net 
proceeds  arising  therefrom.  This  indebted- 
ness from  Mrs.  Morrison  to  Jones  appears 
to  have  been  Increased,  and  on  May  2,  1900, 
Mrs.  Morrison  executed  and  delivered  to 
Jones,  for  a  consideration  of  $5,089.80,  a 
bargain  and  sale  deed,  by  the  terms  of  which 
she  sold,  assigned,  transferred,  and  conveyed 
to  Jones  and  his  heirs  all  of  her  right,  title. 
Interest,  claim,  demand,  possession,  and  right 
of  possession  of,  in,  and  to  this  property. 
This  deed  also  makes  specific  reference  to 
this  lease  and  option  which  then  existed  be- 
tween Noyes,  the  owner  of  the  property,  and 
Mrs.  Morrison,  and  includes  the  lease  in  the 
conveyance.  The  deed  then  contains  this  fur- 
ther statement:  "It  is  agreed  and  under- 
stood, that  if  said  second  party  shall  make  the 
payments  required  under  said  lease  and  agree- 
ment from  said  John  Noyes  and  his  wife  to 
the  said  first  party  and  obtain  a  deed  of  con- 
veyance for  said  premises,  that  the  title 
thereby  conveyed  shall  be  and  remain  the 
property  of  said  second  party  or  his  assigns, 
free  from  all  claims  and  demands  of  the  said 
first  party,  and  all  and  every  person  claiming, 
or  to  claim  through  and  under  her."  It  is 
further  specified  in  this  deed  that  the  grantor 
surrenders  to  the  grantee,  Jones,  the  right  to 
the  possession  of  the  property,  "and  he  shall 
henceforth  be  entitled  •  •  •  to  the  same, 
and  to  receive  the  rents,  issues  and  profits 
thereof  without  let  or  hindrance  on  the  part 
of  the  first  party  or  any  person  claiming  un- 
der her."  Concurrent  with  this  deed  a  written 
agreement  was  entered  into  between  the  par- 


ties, by  the  terms  of  which  Jones  la  declar- 
ed to  be  the  owner  of  this  lease  and  agree- 
ment to  convey,  executed  by  Noyes  to  Mrs. 
Morrison,  and  Jones  further  agrees  therein 
that  he  will  assign  this  lease  and  option  to 
Mrs.  Morrison  on  condition  that  she  pay  to 
him  the  sum  of  $5,089.80,  together  with  in- 
terest, on  or  l)efore  the  14th  day  of  May, 
1901,  provided  this  payment  is  made  before 
Jones  shall  acquire  a  deed  of  conveyance 
from  Noyes,  but  that,  if  Jones  shall  acquire 
the  deed  of  conveyance  from  Noyes,  then  the 
amount  required  to  be  paid  is  the  sum  of 
$5,089.80,  plus  $2,500,  besides  the  interest 
thereon,  which  payment  shall  be  made  be- 
fore the  14th  day  of  May.  In  the  event  this 
payment  is  made  by  Mrs.  Morrison  at  any 
time  prior  to  the  14th  day  of  May,  1901,  Jones 
agrees  to  account  to  her  for  the  rents  receiv- 
ed from  the  premises  from  May  2,  1900. 

The  appellant  contends  that  this  deed  is  a 
mortgage.  The  rule  adopted  by  this  court 
for  determining  whether  a  deed  absolute  on 
its  face  is  a  mortgage  is  that  no  conveyance 
can  be  a  mortgage  unless  it  is  made  for  the 
purpose  of  securing  the  payment  of  a  debt 
or  the  performance  of  a  duty  existing  at  the 
time  the  conveyance  is  made,  or  to  be  creat- 
ed or  to  arise  in  the  future.  Gassert  v.  Bogk, 
7  Mont.  585,  19  Pac.  281,  1  L.  R.  A.  240.  The 
original  indebtedness,  as  will  be  noticed, 
was  $3,300.  The  consideration  expressed  in 
this  deed  was  $5,080.80.  A  considerable  por- 
tion of  this  consideration  was  therefore  not 
included  witliln  the  former  agreement  be- 
tween the  parties,  and  was  not  secured  there- 
by. The  test  Is  whether  the  grantor  in  the 
deed  sustains  the  relation  of  a  debtor  to  the 
grantee.  In  the  present  case  could  the  gran- 
tee Jones,  at  any  time  after  the  execution  of 
the  deed,  have  successfully  prosecuted  an  ac- 
tion against  Mrs.  Morrison  to  recover  the 
consideration  expressed  in  the  deed?  The 
written  terms  of  the  deed  and  the  concurrent 
agreement  appear  to  cover  about  every  phase 
of  the  case,  and  negative  any  claim  of  in- 
debtedness. Mrs.  Morrison  does  not  In  either 
of  these  instruments  agree  in  any  manner  to 
pay  to  Jones  any  sum  whatsoever.  There  is 
nothing  In  either  of  these  instruments  that 
would  give  Jones  any  right  of  action  against 
Mrs.  Morrison,  nor  could  he,  under  the  terms 
of  these  instruments,  maintain  any  action 
against  her  or  compel  her  to  pay  him  any 
sum  whatsoever.  There  was,  therefore,  no 
Indebtedness  existing  between  these  parties; 
hence  there  could  be  no  mortgage;  for  if  this 
Instrument  was  a  mortgage  as  to  Mrs.  Mor- 
rison, it  was  also  a  mortgage  as  to  Jones, 
and,  if  a  mortgage,  there  must  have  been  an 
Indebtedness.  Being  no  indebtedness,  there 
could  be  no  mortgage.  Gaseert  v.  Bogk,  sa- 
pra;  Martin  v.  Allen  (Kan.)  74  Pac  249; 
Keetl  V.  Parker  (NVash.)  74  Pac.  61. 

It  further  appears  from  this  record  that 
Mrs.  Morrison  did  not  pay  Noyes  the  $2,500 
due  under  her  option  May  11,  1901,  but  that 
defendant  Jones  made  this  payment.    It  this 
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Instruiuent  'was  in  fact  a  mortgage,  and  Jones 
had  not  made  this  payment  to  Noyes,  tbe 
rights  of  both  Mrs.  Morrison  and  Jones  would 
finally  have  terminated  with  rest)ect  to  this 
property,  and  Mrs.  Morrison  would  still  be 
liable  to  Jones  for  this  indebtedness.  If  It  was 
an  indebtedness,  of  $5,089.80,  with  the  in- 
terest thereon;  but  that  indebtedness  was 
canceled  by  tbe  taking  of  this  deed,  as  ap- 
pears from  the  written  agreement  between 
the  parties  In  this  case.  The  claim  made  by 
appellant  that  this  deed  is  a  mortgage  cannot 
be  sustained. 

2.  There  is  no  evidence  In  this  cause  show- 
ing that  any  payment  or  tender  was  made  to 
Jones  within  the  time  required  by  the  terms 
of  this  written  contract,  or  In  fact  that  any 
tender  whatsoever  was  made.  The  plain- 
tiff's rights,  If  she  had  any,  to  enforce  a  con- 
Teyance,  were  therefore  lost  by  her  failure 
to  comply  with  this  written  agreement. 

8.  It  Is  further  complained  that  the  court 
Improperly  entered  Judgment  decreeing  this 
iustnunent  to  be  a  deed;  that  the  same  could 
not  properly  be  done  on  a  motion  for  non- 
suit. This  is  strictly  an  equitable  action, 
and  the  defendant  may,  if  he  chooses,  at  tbe 
close  of  plaintiff's  case,  submit  the  cause  to 
the  court  for  decision;  and  where  the  plaln- 
tUTs  evidence  fails  to  sustain  the  allegations 
of  her  complaint  there  Is  no  inconsistency  in 
the  court's  rendering  Judgment  on  the  mer- 
its of  the  cause,  so  far  as  It  is  necessary  for 
plaintiff  to  maintain  the  same  to  entitle  her 
to  recover.  There  is  no  such  thing  as  tech- 
nical nonsnlt  in  a  strictly  equitable  action. 

4.  The  appellant  claims,  in  his  speciflca- 
tlott  of  errors,  that  the  introduction  in  evi- 
dence of  this  concurrent  agreement  dated 
May  2,  1900,  was  error.  This  agreement 
was  a  part  of  the  transaction  between  plaln- 
tUT  and  defendants  respecting  this  property, 
and  it  was  a  proper  matter  to  be  inquired 
Into  by  the  court. 

We  recommend  that  the  Judgment  and  or- 
der api)ealed  from  be  af&rmed. 

CLAYBBRG,  C.  C,  and  CALLAWAY,  C, 
concur. 

PXat  CURIAM.  For  the  reasons  stated  in 
tbe  foregoing  opinion,  the  Judgment  and  oi^ 
der  are  affirmed. 

MILBURN,  J.,  not  having  heard  the  argu- 
ment, takes  no  part  in  this  decision. 


COTTER  V.  BUTTE  &  RUBY  VALLEY 

SMELTING  CO. 

(Sopretne  Court  of  Montana.     July  9,   1904.) 

CONTBACT    —    BK8CIS8ION    —    INSTRTJCTIONS    — 

FIWDIMOS— NEW    TRIAL— ABUSE 

OF    DISCRETION. 

1.  Under  Civ.  Code,  SS  2271,  2273,  requiring 
that  the  party  rescinding  a  contract  must  re- 
scind promptly  on  discovering  the  facts,  and 
most  restore,  or  offer  to  restore,  everything  of 


value  received  ander  the  contract,  a  complain- 
ant undertaking  to  rescind  a  contract  of  pur- 
chase of  stock,  under  which  he'  paid  certain 
money,  and  demanding  a  return  of  the  money, 
is  not  entitled  to  rescission,  where  the  existence 
of  none  of  the  grounds  of  rescission  is  shown, 
and  complainant  has  not  complied  witii  the  pre- 
scribed  rules  governing   rescission. 

2.  Where  plaintiff  rescinded  a  contract  of  pur- 
diase  of  stock  and  demanded  repayment  of  the 
money  after  he  had  been  recognized  as  a  stock- 
holder and  voted  the  stock,  a  finding  for  de- 
fendant was  justified  under  an  Instruction  that 
if  plaintiff  paid  the  money  with  the  understand- 
ing that  he  was  to  receive  stock,  and  defendant 
failed  to  deliver  to  him  the  stock  in  a  reason- 
able time,  the  jury  should  find  for  plaintiff. 

3.  'UTiere  a  company  recognized  plaintiff  as  a 
stockholder,  and  he  was  permitted  to  vote  the 
stock  at  stockholders'  meetings,  he  was  estop- 
ped to  deny  a  delivery  of  the  stock  to  him  and 
acceptance  of  it. 

4.  WTiere  instructions  warranted  a  finding  for 
defendant,  but  were  inconsistent  and  conflict- 
ing with  other  instructions,  the  court  abused 
its  discretion  in  granting  a  new  trial  on  the 
ground  that  the  verdict  was  against  the  law 
because  contrary  to  the  instructions,  since  the 
verdict,  while  opposed  to  some  of  the  inatruc- 
tions,  was  warranted  by  others. 

Commissioners'  Opinion.  Appeal  from 
District  Court,  Sliver  Bow  County;  Wm. 
Clancy,  Judge. 

Action  by  George  H.  Cotter  against  the 
Butte  &  Ruby  Valley  Smelting  Company. 
From  au  order  granting  plaintiff  a  new  trial, 
tbe  defendant  appeals.    Reversed. 

Jas.  E.  Murray  and  Robt.  McBride,  for 
appellant.  Jno.  J.  McHalton  and  Geo.  F. 
Shelton,  for  respondent. 

CLAYBERO,  G.  0.  This  Is  an  appeal  by 
defendant  from  an  order  granting  plaintiff 
a  new  trial.  Plaintiff  filed  a  complaint  In 
which  he  sought  to  recover  upon  five  sep- 
arately stated  causes  of  action.  The  defend- 
ant answered  the  first  cause  of  action,  and 
allowed  Judgment  to  be  taken  against  it  on 
the  other  four.  Plaintiff  replied  to  this  an- 
swer by  way  of  general  denial.  By  these 
pleadings  an  issue  was  formed,  which  was 
tried  before  a  Jury,  and  a  verdict  was  ren- 
dered for  defendant.  Plaintiff  moved  for  a 
new  trial,  which  was  also  granted. 

The  cause  of  action  thus  tried  arose  out 
of  the  following  circumstances:  In  1899  a 
syndicate  composed  of  Charles  Scbatzleln, 
William  Owsley,  Silas  F.  King,  John  W.  Cot- 
ter, and  S.  W.  Davis  agreed  and  mutually 
contracted  to  enter  into  a  company  or  co- 
partnership for  the  purpose  of  carrying  on 
smelting  and  mining  operations  through  a 
lease  of  the  properties  of  the  Montana  Smelt- 
ing &  Mining  Company  at  Twin  Bridges.  It 
appears  that  these  parties  paid  certain  mon- 
ey to  rehabilitate  the  properties  leased,  and 
to  preirare  for  the  operations  of  the  company. 
Cotter  paid  $6,000,  and  says,  "There  was  a 
corporation  to  be  formed,  and  we  were  to 
take  stock  in  the  corporation."  The  cor- 
poration was  subsequently  organized,  and 
corporate  meetings  were  held,  at  which  Cot- 
ter  participated   as   •    stockholder,    voting 
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10,000  shares  of  stock.  Afterwards  the  cap- 
ital stock  of  tbe  corporation  was  Increased, 
In  which  proceedings  Cotter  also  participated 
as  a  stockholder.  No  certificate  of  stock 
was  ever  delivered  to  Cotter.  After  some 
time  two  of  the  syndicate  turned  over  cer- 
tain promissory  notes  to  the  First  National 
Bank  of  Butte,  and  that  bank  brought  suit 
thereon,  attaching  all  the  properties  of  the 
company.  The  record  Is  somewhat  indefinite 
as  to  the  purpose  and  character  of  these 
notes,  but,  as  we  view  the  case,  this  mat- 
ter is  entirely  immaterial.  After  the  at- 
tachment Cotter  gave  notice  to  defendant 
and  to  Its  president  and  secretary  in  the 
following  form:  "Gentlemen:  You  and  each 
of  you  are  hereby  notified  and  requested  to 
return  and  pay  over  to  me  the  sum  of  $6,000 
which  was  heretofore  paid  to  the  Butte  and 
Iluby  Valley  Smelting  Company,  on  or  about 
the  15th  day  of  September,  A.  D.  1809,  as 
a  subscription  for  stock  in  the  said  com- 
pany, wliich  said  stock  has  never  been  de- 
livered to  me,  and  I  have  elected  to  rescind 
the  said  contract  of  subscription  for  stock, 
owing  to  the  failure  of  the  company  to  de- 
liver the  stock  to  me  in  accordance  with  tlie 
terms  of  my  subscription;  and  I  hereby  de- 
mand that  the  said  company  immediately  re- 
pay to  me  the  said  sum  of  $6,000  with  in- 
terest thereon  from  the  date  of  the  payment 
of  the  same  to  the  said  company  to  the  date 
of  repayment  of  same  to  me.  Dated,  Butte, 
Mont.,  September  4,  1902.  John  W.  Cotter." 
Subsequently  Cotter  assigned  bis  claim  to 
plaintiff,  and  this  suit  was  brought. 

1.  Xlie  issue  presented  by  the  pleadings 
and  proof  was  a  very  narrow  one,  and  the 
evidence  on  material  points  was  practically 
undispnted.  Cotter  says  that  he  paid  $6,000, 
which  the  company  used,  and  that  he  was 
to  have  stock  In  return  for  it.  He  admits 
that  the  company  was  organized;  that  stock- 
holders' meetings  were  held,  at  which  he 
participated  as  a  stockholder,  voting  10,000 
Rtiares  of  stock.  It  will  be  noticed  that  he 
undertook  to  rescind  the  contract  under 
which  the  money  was  paid,  and  demanded  a 
return  of  bis  money.  He  did  not  seek  to 
compel  the  delivery  to  blm  of  the  certificates 
representing  his  stock,  or  to  recover  dam- 
ages because  the  certificates  were  not  de- 
livered. His  admissions  that  be  paid  the 
'money  for  the  benefit  of  the  company  and 
was  to  take  stock  therefor,  and  that  he  voted 
such  10,000  shares  of  stock  as  a  stockholder 
In  corporate  meetings  of  the  company,  seem 
to  us  to  be  conclusive  In  this  case  that  he 
was  recognized  as  a  stockholder  by  the  com- 
pany, and  is  estopi)ed  to  claim  the  contrary. 
The  mere  issue  of  the  certificates  of  stock 
to  him  would  but  furnish  him  with  evidence 
of  his  ownership.  One  can  be  a  stockholder 
prior  to  the  issuance  and  delivery  to  him  of 
certificates  of  stock.  Clark  &  Marshall  on 
Private  Corporations,  §§  378a,  378b;  Cook  on 
Corporations,  i  13;  Cartwright  v.  Dickinson, 
88  Tenn.  476,  12  S.  W.  1030,  7  L.  R.  A,  706, 


17  Am.  St  Rep.  910;  Mitchell  t.  Beckman 
(Cal.)  28  Pac.  110;  California  Hotel  Co.  T. 
Callendar,  94  Cal.  120,  29  Pac.  859,  28  Am. 
St  Rep.  99;  Pacific  Fruit  Co.  t.  Cood  (Cal.i 
40  Pac.  542;  Packard  Machine  Co.  y.  Laev, 
100  Wis.  644,  76  N.  W.  596. 

Section  2271  of  the  Civil  Code  provides 
that  contracts  may  be  rescinded  "in  the  fol- 
lowing cases  only":  "(1)  If  the  consent  of 
the  party  rescinding,  or  of  any  party  jointly 
contracting  with  him,  was  given  by  mistake, 
or  obtained  through  duress,  menace,  fraud  or 
undue  influence,  exercised  by  or  with  the 
connivance  of  the  party  as  to  whom  be 
rescinds,  or  of  any  other  party  to  the  contract 
jointly  Interested  with  such  party;  (2)  if, 
through  the  fault  of  the  party  as  to  whom 
he  rescinds  the  consideration  for  his  obliga- 
tion fails,  in  whole  or  In  part;  (3)  If  such 
oonsideratlou  becomes  entirely  void  from  any 
cause;  (4)  if  such  consideration,  before  it  is 
rendered,  to  him,  falls  In  a  material  respect, 
from  any  cause;  or,  (5)  by  consent  of  all  the 
other  parties." 

Section  2273  provides  that  rescission  "can 
be  accomplished  only"  by  compliance  with 
the  following  rules:  "(1)  He  must  rescind 
promptly,  upon  discovering  the  facts  whicli 
entitled  him  to  rescind,  If  he  is  free  from 
duress,  menace,  imdue  influence,  or  disabil- 
ity, and  Is  aware  of  his  right  to  rescind;  and, 
(2)  he  must  restore  to  the  other  party  every- 
ttilng  of  value  which  be  has  received  from 
him  under  tbe  contract,  or  must  offer  to  re- 
store the  same,  upon  condition  that  such 
party  shall  do  likewise,  unless  tbe  latter  is 
unable  or  positively  refuses  to  do  so." 

The  record  is  barren  of  pleading  or  proof 
of  the  existence  of  any  of  tbe  grounds  of 
rescission  mentioned  In  section  2271,  supra, 
and  of  compliance  with  either  of  tbe  rules 
announced  in  section  2173,  supra.  There 
was,  therefore,  no  rescission  shown.  Before 
the  right  to  recover  the  money  paid  upon  the 
contract  arose,  the  contract  must  have  been 
rescinded. 

2.  One  of  the  grounds  urged  by  plaintiCF 
upon  bis  motion  for  a  new  trial  was  that  tbe 
verdict  was  "against  the  law,"  being  contrary 
to  the  instructions  of  the  court.  All  the  In- 
structions given  are  to  be  taken  into  consid- 
eration in  determining  this  question,  and  if 
the  verdict  was  justified  by  any  of  tbe  in- 
structions given,  and  tbe  instructions  as  a 
whole  were  Inconsistent  or  conflicted  with 
each  other,  tbe  verdict  was  not  contrary  to 
the  instructions. 

By  instruction  No.  1  tbe  Jury  were  charged 
that  if  they  found  from  the  evidence  that 
Cotter  paid  to  defendant  $6,000,  or  any 
amount,  witb  the  understanding  that  he  was 
to  receive  a  certain  number  of  shares  of  the 
capital  stock  of  the  company,  and  if  they 
further  found  "that  defendant  failed  or  neg- 
lected to  deliver  to  blm  shares  of  Its  capital 
stock  within  a  reasonable  time,  or  at  all, 
thereafter,"  and  that  Cotter  demanded  a  re- 
payment to  blm  of  tbe  amount  and  interest. 
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and  assigned  bis  claim  to  plaintiff  before  tbe 
commencement  of  the  suit,  they  should  find, 
a  verdict  for  plaintiff.  Under  this  Instruction 
we  beUeve  that  tbe  Jury  was  Justified  in 
finding  a  yerdlct  for  defendant.  As  above 
stated,  the  certificate  of  stock  is  merely  evi- 
dence of  OTrnership.  Tbe  evidence  disclosed 
that  the  company  recognized  Cotter  as  a 
stockholder  to  the  extent  of  10,000  shares, 
and  that  be  voted  that  amount  of  stock  as  a 
atockbolder  at  different  stockholders'  meet- 
ings of  tbe  company.  In  our  opinion  this  is 
equivalent  to  a  delivery  of  tbe  shares  of 
stock  to  Cotter  and  an  acceptance  by  bim 
which  be  Is  estopped  to  deny,  and  that  the 
Jury  might  have  found  such  delivery,  and 
therefore  have  rendered  a  verdict  for  defend- 
ant. 

In  instruction  No.  2  the  court  charged  the 
Jury  that  if  they  found  from  the  evidence  that 
Cotter  paid  |6,000  as  subscription  to  tbe  cap- 
ital stock  of  said  company  to  be  thereafter 
organized,  and  if  they  further  found  that  tbe 
company  was  organized  and  did  not  deliver 
to  Cotter  tbe  certificates  of  stock  for  which 
be  had  subscribed  or  paid,  "and  if  you  further 
find  tbat  after  the  expiration  of  such  reason- 
able time  be  rescinded  said  contract,  and  de- 
manded a  repayment  to  him  of  tbe  money  so 
paid  as  a  consideration  for  such  stock,  to  be 
delivered,"  and  if  they  further  found  tbat  he 
assigned  his  claim  to  the  plaintiff  before  tbe 
commencement  of  the  suit,  and  tbat  same  has 
not  been  paid  since  the  assignment,  tbe  ver- 
dict should  be  in  favor  of  plaintiff  for  tbe 
amount  so  paid,  together  with  interest.  In- 
structions Nos.  4  and  5  also  .left  tbe  question 
of  rescission  to  the  jury.  The  Jury  may  have 
found,  and  were  justified  in  finding,  imder 
these  instructions  and  tbe  evidence,  that  the 
contract  had  not  been  rescinded. 

In  instruction  No.  8  tbe  court  charged  the 
Jury  tbat  "you  ore  instructed  tbat  the  written 
notice  offered  in  evidence  in  this  case,  signed 
by  John  W.  Cotter,  and  notifying  defendant 
that  be  liad  elected  to  rescind  the  contract 
of  subscription,  and  demanding  a  repayment 
of  money  claimed  to  be  due  liim  thereunder, 
was  a  sufficient  rescission  of  said  contract, 
and  rescinded  the  same,  provided  you  find 
tbat  defendant  failed  to  deliver  to  said  John 
W.  Cotter  the  stock  subscribed  for  by  bim, 
as  explained  in  these  instructions."  By  this 
Instruction  tbe  court  took  away  from  the  Jury 
the  right  to  find  as  to  whether  or  not  Cotter 
rescinded  the  contract,  but  left  tbe  Jury  to 
find  upon  tbe  delivery  of  the  stock.  This  In- 
struction is  inconsistent  with  the  others  giv- 
en, and  clearly  the  Jury  might  have  returned 
a  verdict  for  defendant  upon  a  finding  that 
tbe  stock  bad  been  delivered. 

The  court  below  was  evidently  confused 
upon  tbe  necessity  for  the  delivery  of  tlie 
certificate  of  tbe  shares  of  stock,  instead  of 
placing  Cotter  in  the  position  of  a  stockhold- 
er and  recognizing  him  as  such.  Under  tbe 
cases  of  Murray  v.  Heinze,  17  Mont.  353,  42 
Pac.  1057,  43  Pac  714,  and  King  v.  Lincoln, 


26  Mont.  157,  66  Pac.  836,  tbe  rule  of  this 
court  has  been  established  tbat  the  Jury  is 
bound  by  tbe  law  as  given  by  the  court, 
whether  correct  or  not,  and,  if  they  do  not 
follow  such  instructions  in  rendering  their 
verdict,  the  verdict  will  be  set  aside  and  a 
new  trial  granted.  This  rule  was  adopted  In 
California,  as  announced  tn  the  case  of  Em- 
erson V.  Santa  Clara  County,  40  Cal.  453.  In 
our  opinion  this  rule  is  not  applicable  in  this 
case.  Taking  the  whole  charge  of  tbe  coiu-t 
together,  the  Jury  was  warranted  by  in- 
structions 1,  2,  4,  and  8,  as  above  recited,  to 
find  a  verdict  for  defendant. 

In  the  case  of  Altoona  Quicksilver  M.  Co.  v. 
Integral  Quicksilver  M.  Co.  (Cal.)  45  Pac. 
1047,  tbe  court  instructed  tbe  Jury  to  find  a 
verdict  against  plaintiff.  At  tbe  same  time 
be  gave  other  instructions  submitting  tbe 
entire  case  to  the  Jury.  Tbe  court  soy:  "In 
various  Instructions  it  submitted  to  tbe  Jury 
tbe  question  as  to  whetber  plaintiff  or  its 
grantors  bad  complied  with  the  law  in  regard 
to  tbe  location  and  working  the  mine,  and  as 
to  its  claim  of  right  by  actual  adverse  pos- 
session. The  Jury  found  for  the  plaintiff. 
In  so  doing  they  disobeyed  tbe  express  direc- 
tion to  find  against  tbe  plaintiff,  but  they 
obeyed  tbe  other  direction  to  consider  and 
pass  upon  the  rights  of  tbe  plaintiff,  and  to 
find  according  to  tbe  facts  and  principles  of 
law  declared  by  tbe  court.  The  Judge,  in  con- 
sidering the  case  on  motion  for  a  new  trial, 
was  convinced  tbat  be  bad  erred  in  directing 
tbe  Jury  to  find  against  tbe  plaintiff,  but 
thought,  nevertheless,  he  was  bound  to  grant 
a  new  trial  on  tbe  authority  of  Emerson  v. 
Santa  Clara  Co.,  40  Cal.  543,  in  which  it  was 
held  that  a  verdict  against  the  instruction  of 
the  court  is  a  verdict  against  tbe  law.  This 
case  is  not  within  the  reason  of  that  caso. 
Here  tbe  instructions  were,  in  effect,  contra- 
dictory, and  the  verdict,  while  opposed  to 
one  instruction,  is  warranted  by  others." 

Under  tbe  case  of  Murray  v.  Heinze,  supra, 
we  are  not  allowed  to  consider  tbe  correct- 
ness of  any  of  tbe  Instructions  given,  to  the 
Jury,  but  we  hold  that  we  may  look  to  tbe 
Instructions  to  ascertain  whetber  or  not  any 
thereof  Justified  the  verdict  as  returned  by 
the  Jury.  We  have  seen  tbat  tbe  verdict  was 
Justified  by  instructions  1,  2,  4,  5,  and  8.  Wc 
cannot  conceive  how  any  verdict  could  be 
rendered  upon  the  testimony  as  disclosed  in 
the  record  except  one  for  defendant.  This 
being  tbe  case,  we  can  perceive  no  reason  for 
granting  a  new  trial,  and  we  therefore  con- 
clude that  the  court  below  abused  Its  discre- 
tion in  granting  the  new  trial  prayed  for,  and 
advise  that  Its  action  in  tbat  regard  be  re- 
versed. We  have  not  been  aided  in  the  inves- 
tigation of  this  appeal  either  by  printed  brief 
or  oral  argument  in  behalf  of  respondent. 

POORMAN  and  CALLAWAY,  CC,  concur. 

PER  CURIAM.  For  the  reasons  stated  in 
tbe  foregoing  opinion,   tbe  order  appealed 
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from  Is  reversed,  and  the  court  below  in-.- 
structed,  to  set  aside  the  order  granting  the; 
plaintiff  a  new  trial. 

MILBUIIN,  3.,  not  having  heard  the  argu- 
ment In  this  case,  does  not  participate  in  tills 
decision. 


MUELLER  y.  RENKES. 
(Sapreme  Court  of  Montana.    July  2,  1004.) 

HOBTGAGES— NATUBB— INTEBEST  OF  UOBTOAOEB 
—  CANCELLATION— BEIiEASE— EFFECT— FBAUD- 
ULENT  CONVEYANCES  —  EVIDENCE  —  SUF- 
FICIENCY. 

L  Civ.  Code,  S  3810.  declares  that  a  mortgage 
is  a  contract  by  which  specific  property  is 
hypothecated  for  the  performance  of  an  act 
without  the  necessity  for  a  change  of  posses- 
sion. Held,  that  a  mortgage  itself  does  not  cre- 
ate or  alienate  an  estate  in  real  estate,  but  is  a 
mere  security. 

2.  Cir.  Code,  {  1642,  declares  that  the  term 
"conveyance"  embraces  every  instrument  in 
writing  by  which  any  projierty  is  mortgaged, 
etc.  Held  that,  while  a  mortgage  is  a  convey- 
ance, it  is  a  conveyance  of  a  mere  chattel  in- 
terest 

3.  A  mortgage  may  be  canceled  or  released 
by  the  mortgagee  at  any  time  without  consid- 
eration, and  with  or  without  the  consent  of 
the  mortgagor. 

4.  Civ.  Code,  {  3732,  declares  that  the  cre- 
ation of  a  lien  does  not  of  itself  imply  that  any 
person  is  bound  to  perform  the  act  for  which 
the  lien  is  a  security.  Section  3790  provides 
that  a  lien  is  to  be  deemed  accessory  to  the  act 
for  the  performance  of  which  it  is  a  security, 
whether  any  person  is  bound  for  such  perform- 
ance or  not,  and  that  it  is  extinguished  in  like 
manner  with  any  other  accessory  obligation. 
Section  3817  provides  that  a  mortgage  does 
not  bind  the  mortgagor  to  perform  the  act  for 
the  performance  of  which  it  is  security.  Held, 
that  the  purchaser  of  mortgaged  r^  estate 
does  not  thereby  become  liable  for  the  indebt- 
edness. 

5.  When  a  mortgage  is  released,  a  bona  fide 
purchaser  holds  the  premises  free  of  the  mort- 
gage, whether  the  purchase  was  made  prior 
or  Subsequent  to  the  release. 

6.  Under  the  express  provisions  of  Civ.  Code, 
{  3845,  a  mortgage  may  be  discharged  by  an  en- 
try in  the  margin  of  the  record  thereof,  sign- 
ed by  the  mortgagee  or  his  representative,  ac- 
Icnowledging  satisfaction,  in  the  presence  of  the 
county  clerk  or  his  deputy,  who  shall  subscribe 
the  same  as  a  witness. 

7.  Under  Civ.  Code,  f  2170,  providing  that 
the  burden  of  showing  a  want  of  consideration 
sufBcient  to  support  an  instrument  lies  with  the 
party  seeking  to  invalidate  it,  one  attacking  the 
release  of  a  mortgage,  which  was  given  to  him 
and  released  bjr  himself,  assumed  the  burden  of 
showing  the  existence  of  facts  sufficient  to  war- 
rant a  court  of  equity  in  setting  it  aside. 

8.  By  Code  Civ.  Proc.  8§  8,90,  891,  a  party  is 
not  entitled  to  a  writ  of  attachment  until  he  has 
made  an  affidavit  stating  the  amount  of  his 
claim,  and  that  payment  has  not  been  secured 
by  any  mortgage  or  lien  or  pledge,  or,  if  orig- 
inally secured,  that  the  security  has,  without 
any  act  of  plaintiff  or  the  person  to  whom  it 
was  given,  become  valueless.  One  who  had  a 
mortgage  on  lands  securing  his  debt  discharged 
the  same  of  record,  and  subsequently  sued  at 
law  on  the  note  which  was  secured  by  the  mort- 
gage, attached  the  land  which  had  iieen  mort- 
gaged, and  purchased  it  at  judicial  sale,  the 
land  having  before  the  discharge  of  the  mort- 
gage been  conveyed  by  the  mortgagor  to  a  third 
I>erson.    Held,  in  a  suit  by  such  person  to  quiet 


title,  that  a  finding  that  the  mortgage  was  not 
a  lien  on  the  property  at  the  time  the  suit  to 
quiet  title  was  commenced  was  warranted. 

9.  Mere  inadequacy  of  consideration  is  not 
of  itself  sufficient  cause  to  invalidate  a  convey- 
ance, except  in  extreme  cases. 

10.  The  mere  fact  that  a  conveyance  of  land  is 
from  a  daughter  to  her  mother,  or  vice  versa,  is 
not  sufficient  to  stamp  it  with  frand. 

11.  Where  the  owner  of  land  conveyed  the 
same  to  one  to  whom  the  owner  was  indebted  for 
advances,  the  real  consideration  being  f2,100. 
and  between  $800  and  $1,200  having  been  i>aid 
on  the  execution  of  the  deed,  the  balance  beina 
covered  by  the  advances,  though  the  nominal 
consideration  in  the  deed  was  only  $1,  such  con- 
veyance was  not  fraudulent  as  to  creditors. 

Commissioners'  Opinion.  Appeal  from 
District  Court,  Silver  Bow  County;  E.  W. 
Harney,  Judga 

Suit  by  Lena  Mueller  against  George  Ren- 
kes.  From  a  judgment  in  favor  of  com- 
plainant, and  from  an  order  overruling  a 
motion  for  a  new  trial,  and  from  a  judgment 
overrnling  an  application  for  a  receiver,  de- 
fendant appeals.    Affirmed. 

John  J.  McHatton,  for  appellant.  J.  N. 
Kirk  and  John  Lindsay,  for  respondent. 

POORMAN,  0.  This  case  stands  for  re- 
view on  appeals  on  the  part  of  defendant 
from  a  judgment  rendered  against  him,  from 
an  order  of  the  court  overruling  his  motion 
for  a  new  trial,  and  from  the  action  of  the 
court  in  overruling  his  application  for  the 
appointment  of  a  receiver.  The  action  is  one 
to  quiet  title.  The  complaint  contains  the 
allegations  of  possessory  right,  of  posses- 
sion and  ownership,  and  other  allegations 
usually  found  In  such  complaints,  and  that 
the  defendant  claims  to  own  some  interest 
in  the  property  adverse  to  the  plaintiff. 
The  defendant  denies  the  allegations  of  the 
complaint,  and  alleges  as  a  separate  def<>nse 
and  counterclaim  that  one  Mrs.  Mosherosh, 
the  grantor  of  the  plaintiff,  on  July  16,  1895, 
for  a  valuable  consideration  delivered  to  this 
defendant  her  promissory  note  dated  July 
16,  1895,  for  the  sum  of  $2,450,  dne  one  year 
after  date,  with  Interest;  that  the  maker 
of  the  note,  who  was  then  the  owner  of 
the  property  described  In  the  complaint,  on 
that  day  executed  a  mortgage  to  the  de- 
fendant on  said  property  to  secure  the  pay- 
ment of  this  note;  that  the  note  has  never 
been  paid;  that  on  the  8th  day  of  June, 
1898,  "this  defendant,  not  knowing  the  effect 
of  bi9  act,  canceled  such  mortgage  upon  the 
records  of  said  county,"  the  note  not  then 
having  been  paid;  that  this  mortgage  was 
recorded  on  the  day  of  Its  execution;  that  on 
the  6th  day  of  May,  189C,  the  said  Mrs. 
Mosherosh  made  a  pretended  conveyance 
of  this  property  to  the  plaintiff;  that  sub- 
sequently, and  on  the  20th  day  of  Decem- 
ber, 1898,  this  defendant  "commenced  a 
suit  In"  the  district  court,  "entitled  "George 
Renkes,  plaintiff,  against  Emma  Mosherosh, 

f  10.  See  Fraudulent  Conveyaoces,  toL  21  Cant. 
Dig.  i  30). 
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defendant.'"  to  re«>ver  th«  amount  due 
Kenkea  upon  title  promissory .  note;  that 
Judgment  therein  was  entered  for  the  plain- 
tiff Renkes  by  default;  that  Renkes,  at  the 
time  of  the  commencement  of  that  action, 
filed  an  affidavit  and  undertaking  on  attach- 
ment, and  caused  this  property  to  be  attach- 
ed; that  an  execution  was  issued  and  the 
property  sold  under  the  Judgment  so  obtain- 
ed by  the  said  Renkes,  and  was  bid  In  by 
him;  that  the  pretended  conveyance  from 
Mrs.  Moslierosh  to  the  plaiutlfT  tn  this  action 
was  made  for  the  purpose  of  hindering  and 
delaying  the  creditors  of  the  aald  Mrs.  Mosh- 
erosb,  and  that  the  plaintiff  in  this  action, 
Mrs.  Mueller,  now  holds  the  property  tn 
trust  for  the  said  Mrs.  Mosherosh.  The 
plaintiff  filed  a  replication  denying  these 
allegations  so  far  as  they  relate  to  the  mat- 
ters in  issue  between  the  plaintitC  and  de- 
fendant in  this  action.  The  defendant  claims 
that  some  of  these  denials  relating  to  this 
new  matter  and  counterclaim  of  this  de- 
fendant are  not  sufficient  to  raise  an  issue. 
Under  the  view  taken,  however,  the  question 
of  indebtedness  between  Mrs.  Mosherosh  and 
tills  defendant  becomes  immaterial,  except 
the  mere  fact  that  an  indebtedness  did  exist 
between  them  with  reference  to  this  note, 
and  this  fact  is  undisputed.  It  Is  further  un- 
disputed that  at  the  time  Mrs.  Mueller,  the 
plaintiff,  purchased  this  property,  there  was 
a  valid,  subdisting,  and  recorded  Uen  there- 
on. It  is  further  undisputed  that  the  de- 
fendant in  this  action  did  recover  a  default 
Judgment  against  Mrs.  Mosherosh  on  this 
note,  and  that  this  Judgment  has  not  been 
paid. 

There  are  two  questions  presented  by  these 
appeals:  (1)  Was  this  mortgage  a  valid, 
subsisting  lien  on  the  property  described  In 
the  complaint  at  the  time  of  the  commence- 
ment of  this  action?  (2)  Was  the  convey- 
ance from  Mrs.  Mosherosh  to  the  plaintiff 
herein  a  lx>na  fide  transaction,  so  as  to  pass 
the  title  of  the  property  to  this  plaintiff? 

1.  A  mortgage  Itself  does  not  create  or 
alienate  an  estate  in  real  property,  but  is  a 
mere  security  for  the  payment  of  a  debt  or 
the  discharge  of  an  obligation.  Section  3810 
et  seq..  Civ.  Code:  Hull  v.  DIehl.  21  Mont. 
71,  52  Pac.  782;  Gallatin  County  v.  Beattle, 
8  Mont  173;  Holland  v.  Commissioners,  15 
Mont  400,  39  Pac.  575,  27  L.  R.  A.  797;  Wil- 
son V.  Pickering,  28  Mont.  435,  72  Pac.  821; 
Swain  T.  McMillan  (Mont.)  7G  Pac.  943;  Ad- 
ler  V.  Newell  (Cal.)  41  Pac.  799;  Mott  v. 
Clark  (Pa.)  49  Am.  Dec.  u«C;  State  v.  Gil- 
liam, 18  Mont  lOO,  44  Pac.  394,  4.5  Pac.  6(il, 
33  L..  R.  A.  556.  It  is  true,  a  mortgage  is  a 
•rjnveyance  (section  1642,  Civ.  Code),  but  it 
ic  a  conveyance  of  only  a  chattel  Interest 
(Hall  ▼.  Dletd,  supra).  A  mortgage  being  a 
mere  Hen  executed  for  the  benefit  of  the 
mortgagee.  It  may  be  canceled  or  released 
by  blm  at  any  time  with  or  without  consid- 
eration, and  with  or  without  the  consent 
of  tbe  mortgagor.  See  Swain  v.  McMillan, 
77  P.— 33 


above.  Xor  does  tbe  purchaser  of  mort- 
gaged real  estate  become  thereby  personally 
liable  for  tbe  piiyment  of  tbe  Indebtedness 
described  In  the  mortgage.  Sections  3752, 
3790,  3817,  Civ.  Code.  The  Uen  is  strictly  in 
rem  by  reason  of  tbe  mortgage,  and,  when  the 
mortgage  is  released,  a  bona  fide  purchaser 
holds  tbe  res  free  of  such  claim  or  Uen, 
whether  the  purchase  was  made  prior  or 
subsequent  to  such  release.  , 

In  this  state  a  mortgage  may  be  dischar- 
ged by  entry  in  the  margin  of  the  record 
thereof.  Section  3845,  Civ.  (3ode.  The  re- 
lease in  this  case  was  made  In  that  manner, 
and  is  In  the  following  form:  "I  hereby  cer- 
tify and  declare  that  the  mortgage,  together 
with  the  debt  thereby  secured,  is  fully  paid, 
satiflfled  and  discharged.  Witness  my  hand 
this  8th  day  of  .Tuue,  1808.  George  Renkes. 
Attest,  John  Weston,  County  Recorder,  by 
A.  K.  Whlpps,  Deputy."  The  defendant  In 
attacking  tills  release,  assumed  the  burden 
of  showing  the  existence  of  facts  sufficient 
to  warrant  a  court  of  equity  in  setting  It 
aside.  Section  2170,  Civ.  Code.  The  evi- 
dence clearly  shows  that  neither  Mrs.  Mosh- 
erosh. tbe  mortgagor,  nor  Mrs.  Mueller,  the 
plaintiff  herein,  knew  of  the  Intention  of  ap- 
Iiellant  to  release  this  mortgage,  and  did  not 
know  for  some  time  afterwards  that  he  had 
done  so.  The  defendant  says:  "I  came  to  the 
courthouse  alone,  voluntarily,  without  con- 
ferring with  any  one  about  It,  with  tbe  in- 
tention of  canceling  this  mortgage  and  going 
over  to  Mrs.  Mosherosh,  which  I  did,  and 
getting  new  papers  made  out.  I  did  not 
think  I  was  making  a  mistake.  *  *  *  No 
consideration  in  the  way  of  money  passed  be- 
tween myself  and  Mrs.  Mosherosh  for  the 
cancellation  of  tbe  mortgage."  No  claim  can 
therefore  be  made  that  the  release  Is  the 
result  of  any  deception  on  the  part  of  Mrs. 
Mosherosh  or  of  Mrs.  Mueller.  Tbe  appel- 
lant, Renkes,  claims  that  be  "did  not  know 
what  be  was  doing"  when  he  made  the  re- 
lease, and  "did  not  know  the  effect  of  his 
act,"  and  that  the  same  was  without  con- 
sideration. The  defendant  testified  that  in  a 
conversation  both  the  plaintiff  and  Mra. 
Mosherosh  tentatively  stated  to  defendant 
that  they  would  give  him  a  new  mortgage, 
but  they  did  not  say  when  they  would  do  It, 
and  that  Mrs.  Mosherosh  told  him  that  this 
mortgage  was  good  for  10  yeara,  but  ttiat  be 
disbelieved  It  Mra.  Mosherosh  denies  that 
she  ever  promised  to  execute  a  new  mort- 
gage, and  testified  that  she  Informed  defend- 
ant that  she  was  no  longer  the  owner  of  the 
property. 

The  deed  from  Mra.  Mosherosh  to  Mra. 
Mueller  was  executed  May  6,  1896,  and  was 
recorded  on  that  day.  Several  months  after 
the  defendant  had  executed  the  release,  and 
after  he  had  been  fully  informed  as  to  its 
effect  and  import,  he  instituted  an  action  at 
law  on  this  note  against  Mra.  Mosherosh,  to 
which  action  the  plaintiff  herein  was  not  a 
party,  "filed  In  said  action  an  affidavit  and 
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nndertaklng  on  sttacbment,  and  thereupon 
caoaed  a  summons  and  writ  of  attachment 
to  be  issued  in  said  cause,"  and  attached  this 
same  property  as  the  property  of  Mrs.  Mosh> 
erosti.  Why  the  defendant  thought  necessary 
to  attach  the  property  if  he  believed  that  he 
liad  a  mortgage  on  it  is  not  explained.  Un- 
der the  Code,  before  a  party  is  entitled  to  a 
writ  of  attachment  he  must  make  an  affidavit 
stating,  among  other  things,  the  amount  of 
his  claim,  "and  that  the  payment  of  the  same 
has  not  been  secured  by  any  mortgage  or 
lien  upon  real  or  personal  property,  or  any 
pledge  of  personal  property,  or,  if  originally 
so  secured,  that  such  security  has,  without 
any  act  of  the  plaintiff,  or  the  person  to 
whom  the  security  was  given,  become  value- 
less." Sections  890,  891,  Code  CIt.  Proc 
Whether  the  defendant  was  legally  entitled 
to  any  attachment  at  all  in  his  action  against 
Mrs.  Mosherosh  la  a  question  which  does  not 
arise  in  this  case.  It  is  apparent,  however, 
that  if  this  mortgage  was  a  valid,  subsisting 
lien  for  the  security  of  this  note  on  Decem- 
ber 20,  1S98,  when  defendant  Instituted  his 
action  against  Mrs.  Mosherosh,  then  the 
statement  in  the  affidavit  for  attachment, 
"the  payment  of  the  same  is  not  secnred," 
was  untrue,  and,  if  this  statement  was  true, 
the  mortgage  did  not  exist  at  that  time.  If 
it  did  not  exist  at  that  time.  It  does  not  exist 
now.  for  it  has  never  been  reinstated  nor 
the  release  set  aside. 

No  case  has  been  cited,  nor  have  we  been 
able  to  find  any,  approximately  similar  to 
this  in  its  statement  of  facts.  The  follow- 
ing cases,  however,  discuss  the  main  ques- 
tion: United  States  v.  King.  9  Mout.  75.  22 
Pac.  498;  Stephenson  v.  Hawkins  (Cal.)  7 
Pac.  1U8;  Garwood  v.  Eldridge,  34  Am.  Dec. 
105:  Dlx  V.  Smith  (Okl.)  50  L.  R.  A.  714. 
and  note;  Attklsson  v.  Plumb  (W.  Va.)  68 
L.  R.  A.  78S,  and  note. 

When  the  defendant  ascertained  his  mis- 
take in  making  the  release,  he  had  his  op- 
tion to  Institute  an  action  in  equity  against 
all  interested  parties  to  set  aside  tlie  re- 
lease and  to  foreclose  the  mortgage,  or  to 
sue  in  an  action  at  law  on  the  note.  He 
chose  the  latter  course,  and,  to  secure  the 
benefit  of  an  attachment,  made  and  filed  an 
affidavit  to  the  effect  that  he  had  no  mort- 
gage. The  trial  court  did  not  err  in  hold- 
ing that  this  mortgage  was  not  a  lien  on  the 
property  described  In  the  complaint  at  the 
time  this  action  was  commenced. 

2.  The  bona  fides  of  a  conveyance  presents 
questions  of  fact  which  must  be  determined 
from  the  particular  acts  of  the  parties,  and 
the  circumstances  and  conditions  surround- 
ing the  transaction  and  under  which  they 
act.  Mere  Inadequacy  of  consideration  to 
not  0t  ItKlf  sufficient  cause  to  Invalidate  a 


conveyance,  except,  perhaps.  In  extreme  cas- 
es. Maloy  V.  Berkin,  11  Mont  138,  27  Pac. 
442.  Nor  to  the  mere  fact  that  the  trans- 
action la  between  mother  and  daughter  mit- 
flcient  evidence  to  stamp  It  with  fraud.  It 
to  true  thto  court  has  decided  that  where  a 
husband,  then  being  in  debt,  transfers  prop- 
erty to  bto  wife,  courts  of  equity  will  scru- 
tinise the  transaction  very  closely  (Liam- 
brecbt  t.  Patten,  15  Mont  260,  38  Pac  1063; 
Shepherd  v.  First  National  Bank,  16  Mont 
24,  40  Pac.  67);  and  it  is  an  equitable  rule 
that  where  fraud  to  charged,  the  entbf 
transaction  should  be  closely  examined. 

The  evidence  in  this  cause  shows  conclu- 
sively tliat  on  the  6th  day  of  May,  1806,  Mrs. 
Mosherosh,  the  grantor  of  the  plaintiff  here- 
in, was  Indebted  to  the  plaintUt  in  certain 
sums  which  had  theretofore  been  advanced 
to  her;  that  she  was  also  at  that  time  in- 
debted to  the  defendant  herein,  Mr.  Renkes; 
that  Mr.  Benkes'  claim  was  secured  by  a 
mortgage  on  real  estate,  which  mortgage 
was  then  duly  recorded.  The  considetatloo 
named  in  the  deed  from  Mrs.  Mosherosh  to 
this  plaintiff  was  $1.  The  deed  was  a  bar- 
gain and  sale  deed.  The  testimony,  boweyer, 
shows  conclusively  that  the  consideration 
was  S2,100;  that  somewhere  between  |800 
and  $1,200  were  paid  to  Mrs.  Mosherosh  on 
the  day  the  deed  was  executed.  The  balance 
of  the  consideration  had  I>een  theretofore 
advanced.  The  mortgage  of  defendant,  then 
being  of  record,  was  prior  to  this  deed,  and 
no  conveyance  which  Mrs.  Mosherosh  could 
make  could  In  any  manner  defraud  thto  de- 
fendant or  Invalidate  his  Hen.  This  lien  con- 
tinued for  more  than  two  years  after  this 
conveyance  to  plaintiflT  had  been  recorded, 
and  was  then  released  only  by  the  volun- 
tary act  of  the  defendant  himself:  nor  was 
any  suit  ever  Instituted  by  the  defendant  to 
foreclose  that  mortgage  or  to  set  aside  this 
release.  We  are  unable  to  understnnd  from 
this  state  of  facts  bow  Mrs.  Mosherosh,  at 
the  time  she  made  this  conveyance  to  her 
motlier,  could  have  intended  to  defrand  flils 
defendant  for  It  was  be.vond  her  power  to 
Invalidate  the  lien  of  the  defendant,  or  to 
make  any  conveyance  of  the  property  that 
would  be  prior  to  this  mortgage. 

We  think  the  Judgment  and  orders  appeal- 
ed from  should  be  affirmed. 

CALLAWAY,  C,  concurs. 

PER  CURIAM.  For  the  reasons  stated  In 
the  foregoing  opinion,  the  Judgment  and  or- 
ders are  affirmed. 

BRANTLT.  O.  J.,  not  having  h«ar<l  th« 
argument  takes  no  part  la  thto  decision. 
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SHAW  V.  NEW  XEAE  GOIiD  MINES  CO. 
(Supreme  Goart  of  Montana.    Jnly  9,  1904.) 

IIASTEB  AND  BEBVANT — FEBSONAX  lA'JUBIES — 
EXPLOSION  IN  MINE— DUTY  TO  ADOPT  BULES 
—APPEAr/—NONSriT— CONSIDERATION  OF  EV- 
IDENCE. 

1.  To  jastify  reversal  on  appeal  from  a  non- 
snit  in  an  action  for  personal  injuries,  the  evi- 
dence must  not  leave  either  the  negligence  of  de- 
fendant, or  that  it  was  the  proximate  cause  of 
the  injury,  to  conjecture ;  and,  if  it  is  equally 
consonant  with  some  theory  inconsistent  with 
either  of  these  facts,  it  does  not  tend  to  prove 
them,  within  the  rule  that  whatever  the  evidence 
tends  to  prove  will  on  such  an  appeal  be  taken 
as  established. 

2.  In  an  action  against  a  mine  owner  for  in* 
juries  to  a  miner  caused  by  an  explosion,  evi- 
dence held  not  to  justify  submission  of  the  is- 
sue of  defendant's  negligence. 

3.  While  a  master  is  bound  to  nse  reasonable 
diligence  to  provide  and  maintain  a  safe  place 
to  work,  such  rule  does  not  apply  to  a  case 
where  servants  are  creating  the  place  of  work, 
when  it  is  constantly  being  changed  in  character 
by  their  labor,  when  it  only  becomes  dangerous 
by  the  carelessness  or  negligence  of  the  work- 
men, when  the  dangers  which  arise  are  very 
short-lived,  or  when  by  the  negligence  of  the 
workmen  the  place  is  rendered  unsafe  without 
the  master's  fault  or  knowledge. 

4.  Mere  failure  of  a  master  to  adopt  rules  to 
prevent  injury  to  a  servant  is  not  proof  of 
negligence,  unless  it  appears  that  the  master, 
in  the  exercise  of  reasonable  care,  should  have 
foreseen  the  necessity  for  such  precaution. 

Commissioners'  Opinion.  Appeal  from  Dis- 
trict Court,  Cascade  County;  J.  B.  Leslie, 
Judge. 

Action  by  E.  A.  Shaw,  as  administrator  of 
the  estate  of  Joseph  L.  Adams,  deceased, 
against  the  New  Year  Gold  Mines  Company. 
From  a  judgment  for  defendant,  plaintiff  ap- 
peals.   AfSrmed. 

A.  C.  Gormley,  for  appellant.  Bansom 
Cooper,  for  respondent. 


CliAYBERG,  0.  C.  Appeal  from  a  Judg- 
ment of  nonsuit.  Joseph  Adams>  who  was 
plaintiff's  Intestate,  brought  suit  against  the 
New  Year  Gold  Mines  Company  to  recover 
damages  for  personal  injury  caused  by  the 
alleged  negligence  of  defendant.  Tbe  ma- 
terial allegations  Of  the  complaint  as  to  this 
negligence  are  as  follows: 

"(4)  That  the  plaintiff,  at  the  time  of  the 
accident  hereinafter  set  forth,  and  for  some 
time  prior  thereto,  was  actually  engaged  and 
employed  by  the  defendant  as  a  miner  in 
said  Old  Bach  mine;  that  the  plaintiff  was 
employed  as  sncb  miner  in  drilling,  blasting, 
and  driving  a  tunnel  In  said  mine. 

"(5)  That  It  was  the  duty  of  the  defendant 
to  provide  and  maintain  a  reasonably  safe 
place  for  the  plaintiff  to  work  in,  and  to 
keep  and  maintain  said  tunnel  In  which 
plaintiff  was  working  In  a  safe  condition,  so 
as  not  to  expose  the  plaintiff  to  any  unneces- 
sary or  extraordinary  hazard  or  peril. 

"(6)  That  the  defendant  failed  and  neg- 


lected to  perform  and  discharge  Its  said  duty 
to  the  plaintiff,  and  knowingly  and  negli- 
gently permitted  the  place  in  which  plaintiff 
was  working  to  become  unsafe,  thereby  ex- 
posing the  plaintiff  to  extraordinary  hazard 
and  peril,  as  is  more  particularly  set  out  in 
the  next  paragraph  herein. 

"(7)  That  on  the  morning  of  the  23th  of 
September,  1900,  while  the  two  men  employ- 
ed on  the  day  shift  in  said  tunnel  were  at 
work  therein,  and  immediately  after  the 
two  miners  aforesaid  had  loaded  a  bole  with 
blasting  powder  In  the  bottom  of  the  tunnel, 
as  it  was  their  custom  and  duty  to  do  at 
said  time,  the  foreman  of  the  defendant  came 
to  the  place  where  said  men  were  working, 
and  ordered  and  directed  them  not  to  fire 
the  hole  loaded  by  them  with  blasting  pow- 
der as  aforesaid;  that  said  men  obeyed  the 
InstmcUous  of  said  foreman,  and  left  the 
said  blast  as  It  was^  and  the  same  remained 
unexploded  until  the  accident  to  the  plaintiff 
as  herein  stated;  that  said  men  on  the  day 
shift  quit  work  at  6  o'clock  on  said  day, 
and  that  the  plaintiff  and  his  partner  on  the 
night  shift  went  to  work,  as  was  their  duty, 
at  7:30  p.  m.  on  said  day.  In  the  same  place 
where  said  day  shift  had  been  working;  that 
the  plaintiff,  shortly  after  commencing  work 
as  aforesaid,  started  in  to  clean  up  the  bot- 
tom of  said  tunnel  which  bad  been  left  by 
the  day  shift,  and  which  it  was  the  duty  of 
the  plaintiff  to  do,  and  plaintiff  accordingly 
began  to  drill  boles  In  the  bottom  of  said 
tunnel  a  few  feet  from  the  face  of  the  drift, 
for  the  purpose  of  loading  them  with  blast- 
ing powder  and  cleaning  up  said  bottom,  and 
while  the  plaintiff  was  so  drilling  in  said 
place  the  charge  of  blasting  powder  loaded 
by  the  day  shift  in  the  morning  as  aforesaid 
exploded,  which  explosion  caused  plaintiff  to 
receive  severe  and  grievous  injuries,  bis  left 
eye  being  blinded  and  the  sight  in  the  other 
eye  being  seriously  affected,  his  Jaw  being 
fractured,  most  of  his  teeth  being  knocked 
out,  his  side  and  chest  being  severely  bruised 
and  injured,  his  left  hand  being  almost  blown 
off,  so  that  it  was  necessary  to  have  the  same 
amputated,  his  right  hand  being  rendered 
crippled  and  useless,  and  suffering  also  a 
compound  fracture  of  the  left  arm  between 
the  elbow  and  the  wrist,  said  injuries  caus- 
ing him  great  and  excruciating  pain  and  suf- 
fering, and  confining  him  to  the  house  and 
hospital  for  several  months;  that  when 
plaintiff  went  to  work  on  the  evening  of 
September  25th  as  aforesaid,  and  up  to  the 
time  when  said  accident  occurred,  plaintiff 
did  not  know  and  had  no  means  of  knowing 
that  there  was  at  said  place,  or  anywhere  in 
said  tunuel,  any  charge  or  cnarges  of  blast- 
ing powder  not  shot  off,  and  could  not  have 
discovered  the  fact  except  by  being  informed 
thereof;  that  the  defendant  and  its  said  fore- 
man knew,  or  by  the  use  of  reasonable  dili- 
gence might  have  known,  of  the  existence  of 
said  unexploded  blast,  and  of  the  danger  to 
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the  plaintiff  therefrom,  and  it  was  the  bound- 
en  duty  of  the  defendant  and  Its  said  fore- 
man to  convey  such  Information  to  plaintiff, 
but  that  the  defendant  and  Its  said  foreman 
failed  and  neglected  so  to  do,  and  willfully, 
knowingly,  and  negligently  allowed  and  di- 
rected the  plaintiff  to  go  to  work  In  said 
place,  where  his  duty  called  him,  In  Igno- 
rance of  said  danger;  that  said  explosion  oc- 
curred and  plaintiff  was  Injured  as  aforesaid 
without  any  fault  or  negligence  on  his  part, 
but  solely  because  of  the  defendant's  negli- 
gence as  aforesaid;  that  the  said  foreman 
was  the  vice  principal  of  the  defendant  in  all 
matters  relating  to  the  working  and  operat- 
ing of  said  Old  Bach  mine,  and  with  refer- 
ence to  the  employment  of  the  plaintiff  and 
the  other  miners  mentioned  herein,  and  that 
the  negligence  of  said  foreman  as  aforesaid 
was  the  negligence  of  the  defendant." 

"(9)  That  by  reason  of  the  said  neglect 
and  omission  of  the  defendant  to  ke^  and 
maintain  a  safe  place  wherein  plaintiff  was 
required  to  work  as  aforesaid  as  defendant's 
employee,  and  by  reason  of  the  injuries  suf- 
fered by  plaintiff  solely  because  of  said  negli- 
gence and  want  of  ordinary  care  on  the  part 
of  the  defendant,  as  hereinbefore  set  forth, 
the  plaintiff  has  been  damaged  by  the  de- 
fendant in  the  sum  of  thirty  thousand  dol- 
lars." 

The  answer  of  defendant  denies  that  the 
injuries  to  plaintiff  were  caused  by  the  neg- 
ligence of  defendant  Sets  up  contributory 
negligence  on  the  part  of  plaintiff.  Alleges 
that  he  had  been  employed  at  the  mine  for 
some  time,  and  knew  the  conditions,  and 
knew  that  in  running  the  tunnel  it  was  nec- 
essary for  the  employes  to  drill  holes,  put 
blasts  in  the  rock  in  the  breast  of  the  tunnel, 
and  explode  them ;  that  he  had  been  engaged 
for  a  long  time  in  the  performance  of  that 
kind  of  work,  and  well  knew  that  some- 
times such  blasts  would  miss  fire  and  fail  to 
go  off,  and  that  it  was  sometimes  difficult 
for  the  man  who  put  in  blasts  to  ascertain 
whether  all  the  blasts  fired  went  off;  that  the 
danger  from  unesploded  blasts  was  incident 
to  this  class  of  employment;  that  those  en- 
gaged in  the  work  of  running  the  tunnel 
assumed  the  risk;  that  he  voluntarily  con- 
tinued his  services,  with  full  knowledge  of 
the  risk,  without  objection;  and  that  If 
plaintiff  was  injured  by  the  negligence  of  any 
one,  it  was  the  negligence  of  fellow  servants, 
for  which  defendant  was  not  responsible. 

At  the  close  of  plaintifTs  testimony,  de- 
fendant moved  for  a  nonsuit,  which  was 
granted,  and  Judgment  entered  in  favor  of 
defendant  From  this  Judgment  plaintiff  ap- 
peals. 

1.  Counsel  for  appellant  Insists  that  by  the 
decisions  of  this  court  upon  appeals  from 
Judgments  of  nonsuit,  it  is  well  settled  that 
whatever  the  evidence  tends  to  prove  will 
be  considered  as  proven,  and  that  a  Judg- 
ment upon  a  nonsuit  will  not  be  sustained 


unless  the  conclusion  from  the  facts  neces- 
sarily follows,  as  a  matter  of  law,  that  no 
recovery  could  be  had  in  any  view  which 
could   be  reasonably   taken  from   the   facts 
which  the  evidence  tends  to  prove.    Cain  v. 
Gold  Mountain  M.  Co.,  27  Mont  529,  71  Pac. 
1004;  Coleman  v.  Perry,  28  Mont.  1,  72  Pac. 
42;  Ball  v.  Gussenhoven  (Mont)  74  Pac.  871; 
Mlehener  v.  Franaham  (Mont)  74  Pac.  448; 
Nord  v.  B.  &  M.  M.  Co.  (Mont.)  75  Pac.  081; 
McCabe  v.  Montana  Central  Ry.  Co.  (Mont) 
76  Pac.  701;   Cmnmlngs  v.  H.  &  L.  S.  &  R. 
Co.,  26  Mont  434,  68  Pac.  852.    Under  this 
rule,  however,  the  record  must  contain  com- 
petent testimony  fairly  tending  to  affirmative- 
ly prove  the  allegations  of  the  complaint    The 
burden  of  proof  Is  upon  plaintiff,  and  is  not 
saUsfled  if  the  conclusion  to  be  reached  from 
the  testimony  offered  is  merely  a  matter  of 
conjecture.    If   such   conclusion   be   equally 
consonant  with  the  truth  of  the  aUegatious, 
and  with  some  other  theory  or  theories  Incon- 
sistent therewith,  it  becomes  a   mere  con- 
jecture, and  the  rule  of  the  burden  of  proof 
is  not  satisfied.    Thus,  In  an  ordinary  case 
of  negligence,  like  the  one  under  considera- 
tion, plaintiff  has  the  burden  of  proving  the 
negligence  of  defendant  as  alleged,  and  also 
that    such    negligence    was    the    proximate 
cause  of  plaintiff's  injury.    If  the  testimony 
leaves  either  the  existence  of  negligence  of 
defendant,  or  that  such  negligence  was  tbe 
proximate  cause  of  the  Injury,  to  conjecture, 
it  is  Insufficient  to  establish  plaintiff's  case. 
If  the  conclusion  to  be   reached  from  tbe 
testimony   is   equally   consonant  with  some 
theory  Inconsistent  with  either  of  tbe  issues 
to  be  proved,  it  does  not  tend  to  prove  them, 
within  the  meaning  of  tbe  rule  above  an- 
nounced.   The  use  of  the  word  "tend"  does 
not  contemplate  conjecture.    It  contemplates 
that  the  testimony  has  a  tendency  to  prove 
the  allegations  of  the  complaint,  and  not  some 
other  theory  Inconsistent  therewith.    Patton 
V.  Texas  &  Pac.  Ry.  Co.,  179  V.  8.  658,  21 
Sup.  Ct  275,  45  U  Ed.  301;    Deschenes  v. 
Railroad,  69  N.  H.  285,  46  AU.  467;   Searies 
V.  Manhattan  By.  Co.,  101  N.  T.  661,  5  N.  E. 
66;    Bobbins  v.  Brown,  119  N.   Y.  188,  23 
N.  E.  537;    Atchison,  T.  &  8.  F.  R.  Co.  v. 
Alsdurf,  68  111.  Appi.  149;  Breen  v.  St  Louis 
Cooperage  Co.,  50  Mo.  App.  202;   Meehan  v. 
Spiers  Mfg.  Co.,  172  Mass.  375,  52  N.  E.  518: 
2  Labatt  on  Master  &  Servant  Si  283,  287, 
and  notes.    Justice  Brewer  uses  the  following 
language  In  Patton  v.  Texas  &  Pac.  Ry.  Co., 
179  U.  S.  658,  21  Sup.  Ct  275.  45  L.  Ed.  3til: 
"And  where  the  testimony  leaves  the  matter 
uncertain,  and  shows  that  any  one  of  half 
a  dozen  things  may  have  brought  about  the 
Injury,  for  some  of  which  the  employer  is  re- 
sponsible, and  for  some  of  which  he  Is  not 
It  Is  not  for  the  Jury  to  guess  between  these 
half  a  dozen  causes,  and  find  tuat  the  negli- 
gence of  the  employer  was  the  real  cause, 
when  there  Is  no  satisfactory  foundation  In 
the  testimony  for   that  conclusion.    If  the 
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employe  Is  unable  to  adduce  sufficient  evi- 
dence to  show  negligence  on  the  part  of  tlie 
enaployer,  It  is  only  one  of  the  many  cases 
tn  which  the  plaintiff  fails  In  his  testimony, 
and  no  mere  sympathy  for  the  unfortunate 
victim  of  an  accident  Justifies  any  departure 
from  settled  rules  of  proof  resting  upon  all 
plaintiffs."  The  record  discloses  no  direct 
evidence  concerning  the  occurrence  of  the 
accident  Adams,  the  injured  man,  died  be- 
force  the  trial  of  the  case,  and  his  adminis- 
trator was  substituted.  The  evidence  con- 
cerning the  actual  facts  occurring  at  the  time 
of  the  accident  is  therefore  entirely  dreum- 
stantlal,  and  the  direct  and  proximate  cause 
thereof  is  entirely  a  matter  of  inference,  to 
be  deduced  from  the  circumstances  and  oth- 
er facts  detailed  by  the  witnesses.  We  do 
not  desire  to  be  understood  that  a  plaintiff 
may  not  make  out  a  case  of  actionable  neg- 
ligence against  a  defendant  by  circumstan- 
tial evidence,  but  such  circumstantial  evi- 
dence mast  tend  directly  to  establish  the 
cause  of  action,  and  not  some  theory  incon- 
sistent therewltii.  In  this  case  the  accident 
is  claimed  to  have  occurred  from  an  unex- 
ploded  charge.  This  is  possible.  It  is  equal- 
ly possible  that  it  occurred  from  an  unex- 
ploded  piece  of  dynamite  which  bad  become 
dislodged  from  a  loaded  hole  by  other  blasts, 
and  intermingled  with  the  waste  which  It 
vras  Adams'  duty  to  clean  up,  or  from  the 
negUgence  of  Adams  himself.  Many  other 
theories  of  the  accident  present  themselves, 
wblch  are  equally  deducible  from  the  facts 
disclosed  by  the  record.  Under  the  above 
aatborities,  this  is  insuffldent  to  satisfy  the 
role  that  the  burden  of  proof  is  upon  plaln- 
tUX  to  show  by  competent  proof  that  the 
defendant  was  negligent,  and  that  the  injury 
occurred  as  the  proximate  result  of  such 
n^;]lgence. 

2.  While  It  is  a  general  rule  that  a  master 
Is  bound  to  use  reasonable  diligence  to  pro- 
vide a  servant  with  a  safe  place  in  which 
to  -work,  and  to  maintain  such  condition  dur- 
ing the  term  of  employment,  such  rule  should 
liave  no  application  to  a  case  when  the  plaln- 
tiCf  and  his  fellow  servants  are  creating  the 
place  of  work;  when  it  is  constantly  being 
changed  in  character  by  the  labor  of  the 
men  working  upon  it;  when  it  only  becomes 
dangerous  by  the  carelessness  or  negligence 
of  the  workmen,  or  by  the  negligent  manner 
in  "Which  they  use  the  tools  or  materials  f  ur- 
nisbed  for  their  work;  when  the  dangers 
-which  arise  are  very  short-lived;  or  when, 
by  the  negligence  of  the  workmen,  the  place 
Is  rendered  unsafe  without  the  master's  fault 
or  Imowledge.  The  Supreme  Court  of  Utah, 
in  the  case  of  Anderson  v.  Daly  M.  Co.,  16 
Utah,  28,  50  Pac.  815,  uses  the  following 
language:  "While  the  employer  is  bound  to 
furnish  a  safe  place  for  the  servant  to  vrork 
in,  l>e  is  not  bound  to  make  it  an  absolutely 
safe  place;  but  in  a  place  where  the  nature 
ot  the  business  Is  such  that  the  conditions 


are  continually  changing  by  reason  of  the 
putting  in  and  setting  off  of  blasts,  and  of 
continuing  excavations  in  a  shaft,  and  there- 
by temporarily  dangerous  conditions  arise, 
the  employer  cannot  be  held  responsible 
therefor.  •  •  •  The  employer  was  bound 
to  furnish  a  reasonably  safe  place  and  ap- 
pliances with  which  to  do  the  work.  But 
where  the  nature  of  the  business  is  extreme- 
ly dangerous,  and  conditions  are  necessarily 
continually  changing  by  reason  of  placing 
and  setting  off  blasts,  whereby  dangerous 
conditions  arise  continually  through  the  acts 
of  the  servant,  without  the  knowledge  of  the 
master,  the  employer  cannot  be  held  recqpon- 
elble  therefor  without  his  fault."  In  Davis 
V.  Trade  Dollar  Cons.  M.  Co.,  117  Fed.  122, 
54  O.  C.  A.  636,  the  court  says:  "It  is  true 
that  the  law  of  master  and  servant  requires 
that  the  former  furnish  the  latter  a  safe 
place  In  which  to  work,  but  the  master  is 
not  required  to  furnish  the  servant  a  safe 
place  in  which  to  work  where  the  danger 
Is  temporary,  and  when  it  arises  from  the 
hazard  and  the  progress  of  the  work  Itself, 
and  Is  known  to  the  servant  The  master 
Is  not  required  to  be  present  at  the  working 
place  at  all  times  In  person  or  by  a  represen- 
tative, to  protect  a  laborer  from  the  negli- 
gence of  his  fellow  workmen  or  from  his  own 
negligence  In  the  constantly  changing  con- 
ditions of  the  work."  In  Browne  v.  King, 
100  Fed.  561,  40  C.  C.  A.  645,  the  court  says: 
"The  danger  was  temporary.  It  was  danger 
Incident  to  the  very  work  plaintiff  was  em- 
ployed to  perform.  Until  in  the  progress  of 
the  work  the  missed  shot  failed  to  explode, 
there  was  no  danger."  See,  also,  Mancuso 
V.  Cataract,  etc.,  Co.  (Sup.)  34  N.  Y.  Supp. 
273;  Hussey  v.  Coger,  112  N.  Y.  614,  20  N.  E. 
566,  3  L.  R.  A.  559,  8  Am.  St  Rep.  787; 
Meehan  v.  Speirs  Mfg.  Co.,  172  Mass.  375,  52 
N.  E.  618;  Finalyson  v.  Utlca  M.  &  M.  Co., 
67  Fed.  607,  14  C.  C.  A.  492;  City  of  Minne- 
apolis V.  Lundin,  68  Fed.  525,  7  O.  C.  A.  344; 
Wlskle  V.  Montello  Granite  Co.,  Ill  Wis.  443, 
t»7  N.  W.  461,  87  Am.  St  Rep.  883;  Labatt 
on  Master  &  Servant,  M  269,  588,  612.  The 
cases  of  Shannon  v.  Cons.  &  M.  Co.  (Wash.) 
64  Pac.  169,  and  McMillan  v.  Noith  Star  M. 
Co.  (Wash.)  73  Pac.  685,  are  seemingly  to 
the  contrary,  but  clearly  distinguishable  from 
the  case  at  bar,  as  to  the  facts  involved.  But 
however  this  may  be,  we  are  of  the  opinion 
that  the  rule  adopted  by  this  opinion  is  based 
upon  the  better  reasons,  and  is  better  adapt- 
ed to  the  conditions  of  this  state,  where  the 
mining  industry  is  of  such  vast  Importance. 
Any  other  doctrine  would  place  the  master 
In  the  position  of  an  Insurer. 

3.  We  are  of  the  opinion  that  no  negligence 
of  defendant  was  shown,  and  that  no  proof 
was  offered  which  even  tended  to  show  such 
negligence.  Negligence  is  a  breach  of  duty. 
The  duty  of  defendant  was  to  exercise  due 
diligence  in  furnishing  and  maintaining  a 
reasonably  safe  place  In  which  Adams  was 
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to  work.  There  Is  no  evidence  In  the  record 
tending  to  show  that  the  tunnel  was  an  un- 
safe place  of  itself,  and  It  Is  only  claimed 
that  it  became  unsafe  by  reason  of  a  blast 
left  by  the  workmen  on  the  preceding  shift 
unexploded  and  undischarged.  The  negli- 
gence of  defendant  is  claimed  to  exist  In 
this  case  upon  two  theories:  First,  that  the 
miners  who  worked  in  the  tunnel  at  the 
point  where  Adams  worked  and  was  injured, 
during  the  preceding  shift,  prepared  and 
loaded  two  holes,  but  did  not  fire  them  be- 
cause directed  not  to  do  so  by  Winston,  the 
foreman,  and  that  such  holes  were  left  im- 
explodcd  until  the  time  of  the  accident,  and 
that  Adams  was  not  notified  of  these  facts; 
and,  second,  that  an  unexploded  hole  was 
left  at  the  breast  of  the  tunnel,  and  that 
Adams  was  not  notified  of  the  existence  of 
such  hole. 

As  to  the  first  theory.  The  proof  presented 
in  the  record  discloses  the  following  state  of 
facts:  Roberts  and  Lacourcier  were  working 
in  the  tunnel— Lacourcler  at  the  breast  there- 
of, and  Roberts  stoping  ore  about  10  feet 
back  of  the  breast,  above  the  roof  of  the  tun- 
nel; that  Lacourcler  had  drilled  and  loaded 
ready  for  blasting  two  holes  near  the  bottom 
of  the  tunnel,  at  its  breast;  that  Roberts  had 
stoped  down  ore  which  lay  in  the  bottom  of 
the  tunnel  adjacent  to  the  place  where  the 
loaded  boles  were  situated.  Winston,  the 
foreman,  came  into  the  tunnel.  A  conversa- 
tion ensued  between  Roberts  and  Winston, 
whereby  the  attention  of  Winston  was  called 
to  the  fact  that,  if  the  holes  were  shot  at 
that  time,  the  waste  arising  from  the  shots 
would  get  mixed  with  the  ore  which  Roberts 
had  stoped  down,  and  that  Winston  said  that 
the  carman  (whose  duty  it  was  to  remove 
the  ore  after  it  had  been  stoped  down)  was  in 
the  other  tunnel,  and  would  not  be  up  there 
until  after  dinner.  Winston  then  directed 
Lacourcier  not  to  fire  the  holes.  It  is  evi- 
dent from  these  circumstances  that  the  only 
reason  Winston  told  Lacourcler  not  to  fire  the 
holes  was  because  the  waste  from  the  blasts 
would  become  mixed  with  the  ore  that  had 
been  stoped  by  Roberts  and  lay  on  the  floor 
of  the  tunnel.  It  will  be  noticed  that  no  in- 
structions were  given  to  Lacourcler  not  to 
fire  the  holes  after  the  ore  had  been  removed. 
Lacourcler  did  not  fire  the  holes  at  that  time, 
but  proceeded  with  his  work  of  drilling  other 
holes,  but  before  the  close  of  the  shift  at  6 
o'clock  in  the  evening  Lacourcler  fired  three 
holes  and  Roberts  fired  three  holes.  The  ore 
which  lay  in  the  bottom  of  the  tunnel  when 
Winston  directed  Lacourcler  not  to  Are  the 
shots  must  have  been  removed,  as  the  only 
object  of  such  directions  was  to  prevent  the 
waste  becoming  mixed  with  the  ore.  The 
result  would  have  been  the  same  by  firing 
any  of  the  blasts  in  the  face  of  the  tunnel. 
It  is  very  evident  that  It  was  only  intended 
by  Winston,  and  understood  by  Lacourcler 
and  Roberts,  that  the  holes  were  not  to  be 


fired  until  the  ore  was  removed.  Roberts  tes- 
tifies that  they  fired  six  shots— three  holes 
that  had  been  drilled  and  loaded  by  Roberts, 
and  three  which  had  been  drilled  and  loaded 
by  Lacourcler;  that  after  lighting  the  fuses 
they  retired  some  distance,  and  listened  for 
the  reports  of  the  shots,  and  counted  six  of 
them.  Roberta  says  he  could  distinguish  the 
boles  fired  by  himself  from  the  holes  fired 
by  Lacourcler  because  the  groimd  was  softer, 
and  he  had  put  in  larger  charges.  Lacourcler 
and  Roberts  then  left  the  mine,  believing  that 
all  the  holes  which  had  been  loaded  In  the 
tunnel  during  the  shift  had  been  fired  by 
them.  The  evidence  discloses  that  Winston 
was  not  in  the  tunnel  during  the  afternoon, 
and  had  no  knowledge  as  to  whether  the 
holes  which  he  had  directed  in  the  forenoon 
Should  not  be  fired,  had  been  afterward 
fired  by  Lacourcler.  There  is  no  evidence 
tending  to  show  that  defendant  or  any  of  its 
otficers  or  superintendent  knew  of  the  in- 
structions of  Winston,  or  had  any  knowledge 
as  to  whether  the  shots  were  left  unflred  be- 
fore the  close  of  the  shift.  There  was,  tlicre- 
fore,  no  negligence  proven  against  either 
Winston  or  defendant. 

As  to  the  second  theory.  It  is  very  doubt- 
ful whether,  under  the  complaint,  the  plain- 
tiff can  claim  that  any  negligence  Is  alleged 
except  that  comprehended  in  the  first  theory, 
above  dlscnssed;  but,  inasmuch  as  the  second 
theory  of  plaintiff  is  as  equally  unsupported 
by  the  evidence  as  the  first,  we  will  not  pass 
upon  the  sufficiency  of  the  allegations  of  the 
complaint  in  that  regard.  The  second  theory 
is  based  upon  the  proposition  that  there  was 
an  unexploded  hole  near  the  breast  of  the 
tunnel  which  the  defendant  knew  about,  or 
by  the  exercise  of  reasonable  diligence  could 
have  known  about,  and  did  not  inform  Ad- 
ams of  its  existence.  We  cannot  conceive 
how  the  defendant  could  have  known  of  an 
unexploded  hole.  Neither  do  we  believe  tbat 
it  was  defendant's  duty,  before  allowing  the 
next  shift  to  go  to  work,  to  Investigate  the 
conditions,  and  ascertain  whether  all  the 
holes  fired  by  Roberts  and  Lacourcler  had  ex- 
ploded. Roberts  and  Lacourcler  went  off 
shift  at  6  o'clock,  immediately  after  firing 
the  holes.  The  testimony  discloses  that  it 
would  be  unsafe  for  any  one  to  go  into  the 
tunnel  for  some  time  after  the  explosions 
on  account  of  the  bad  air  generated  by  the 
explosions,  and  the  danger  of  further  explo- 
sions from  parts  of  the  charges  which  might 
not  have  been  fully  exploded.  Adams  went 
on  shift  at  7:80  in  the  evening.  It  was  his 
duty  to  clean  up  the  refuse  In  the  tunnel 
caused  by  the  explosions  of  shots  fired  by 
Lacourcler  and  Roberts.  It  was  the  usual 
custom.  Just  before  the  close  of  every  shift, 
for  the  miners  who  worked  in  the  tunnel  to 
fire  their  shots,  and  it  was  the  duty  of  the  In- 
coming shift  to  clean  up  the  refuse  thrown 
out  by  such  shots  before  going  to  work  In  the 
advancement  of  the  tunnel.     Adams  knew 
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tliat  shots  had  been  fired.  The  testimony 
also  discloses  that  all  the  miners  knew  that 
sometimes  there  might  be  a  missed  hole, 
vrhicb  TFas  extremely  dangerous.  No  one 
knew  or  thought  any  hole  had  missed  fire  or 
■was  nnexploded.  Why  any  one  should  tell 
Adams  that  there  was  an  nnexploded  or  miss- 
ed hole  in  the  breast  of  the  tunnel  when  no- 
body believed  it  existed  is  beyond  compre- 
hension. Testimony  was  given  to  show  that 
it  was  the  custom  in  that  mine  for  the  min- 
ers, when  they  went  off  shift,  if  there  was 
a  missed  hole,  to  notify  the  shift  succeeding 
them;  but  this  was  only  in  cases  where  the 
offgoing  shift  thought  there  might  he  a  miss- 
ed or  undischarged  hole.  If  the  duty  existed 
at  all  to  inform  Adams  of  the  conditions  of 
the  mine  as  left  by  the  preceding  shift,  it 
was  a.  duty  devolving  upon  his  fellow  serv- 
ants, which  Adams  knew  and  well  under- 
stood; and,  If  this  duty  was  not  complied 
with,  it  was  the  negligence  of  a  fellow  serv- 
ant, and  not  of  the  defendant. 

4.  Plaintiff,  in  his  brief  and  argument, 
presents  a  still  further  proposition  to  the 
court,  and  that  Is  that  it  became  the  duty  of 
the  defendant  to  make  reasonable  rules  and 
regulations  for  the  protection  of  the  miners, 
whereby  they  might  be  notified  of  hidden 
dangers  from  nnexploded  or  missed  shots  in 
the  breast  of  the  tunnel.  The  Supreme 
Court  of  Oregon  had  this  question  under  con- 
sideration in  the  case  of  Johnson  v.  Port- 
land Stone  Co.,  07  Pac.  1013,  and  use  the  fol- 
lowing language:  "It  is  also  claimed  that 
the  defendant  was  negligent  in  not  promul- 
gating rules  by  the  observance  of  which  the 
accident  could  have  been  avoided.  There 
was  nothing  in  the  nature  of  the  business  In 
which  the  plaintiff  w^as  engaged  at  the  time 
of  the  injury  which  made  it  necessary  for 
defendant  to  make  and  publish  rules.  The 
mere  failure  to  adopt  rules  is  not  proof  of 
negligence  unless  it  appears  that  the  master, 
in  the  exercise  of  reasonable  care,  should 
have  foreseen  and  anticipated  the  neces- 
sity for  such  precaution.  It  is  not  suggested 
in  this  case  what  particular  rules  could  have 
l)een  adopted  that  would  have  been  likely 
to  prevent  the  accident."  We  agree  with 
tlie  doctrine  thus  announced.  It  was  not 
shown  what  particular  rules  could  have  been 
adopted  that  would  have  been  likely  to  pre- 
vent the  accident.  See,  also,  Davis  v.  Trade 
Poliar  Cons.  M.  Co.,  supra.  But,  again,  it  is 
clearly  apparent  that  the  method  of  driving 
the  ttmnel  was  only  a  detail  of  the  work  In 
which  Adams  was  engaged,  and  it  is  well 
estaljlished  that  the  ma.ster  is  never  liable 
for  any  negligence  in  carrying  out  the  de- 
tails of  the  work  If  the  place  In  which  the 
work  is  conducted  is  in  itself  safe,  and  the 
dangerous  condition  is  brought  about  only  by 
negligence  of  the  men  working  there.  Man- 
cnso  T.  Cataract  Cons.  Co.  (Snp.)  34  N.  T. 
Supp.  273;  Davis  v.  Trade  Dollar  Cons.  M. 
Co-  117  Fed,  122,  54  C.  C.  A.  636;  Johnson 


V.  Portland  Stone  Co.  (Or.)  67  Pac.  1013; 
Cullen  V.  Norton,  126  N.  Y.  1,  26  N.  B.  905. 

We  have  not  considered  the  questions  as 
to  whether  plaintiff  assumed  the  risk  of  dan- 
ger from  nnexploded  blasts,  or  as  to  whether 
Winston  was  a  fellow  servant  or  a  vice  prin- 
cipal, as  neither  is  necessary  to  this  deci- 
sion. The  unfortunate  accident  disclosed  by 
the  record  arouses  the  sympathy  of  all,  but, 
"in  view  of  all  the  circumstances,  as  they 
appear  by  the  evidence,  the  calamity  seems 
to  have  been  a  casualty  from  a  cause  unfore- 
seen, and  not  within  reasonable  apprehen- 
sion" (Mancuso  v.  Cataract  Oous.  Co.,  supra), 
and  "no  mere  sympathy  for  the  unfortunate 
victim  of  an  accident  Justifies  any  departure 
from  settled  rules  of  proof  resting  upon  all 
plaintiffs"  (Patton  v.  Tex.  &  Pac.  Ky.  Co., 
supra). 

vVe  therefore  advise  that  the  judgment  ap- 
pealed from  be  afiirmed. 

POOKMAN  and  CALLAWAY,  CC.,  con- 
cur. 

PER  CURIAM.  For  the  reasons  stated  in 
the  foregoing  opinion,  the  judgment  Is  af- 
firmed. 

MILBURN,  J.,  not  having  heard  the  argu- 
ment, takes  no  part  in  this  decision. 


MAHONEY  V.  DIXON  et  al, 
(Supreme  Court  of  Montana.     July  8,  1904.) 

NOTABIES  —  FALSE  CERTIFICATES— ACTIONS  FOK 
DAMAGES— PROXIMATE  CAUSE — QUESTIONS  FOB 
JURY  —  BURDEN  OF  PROOF— APPEAI, — STATE- 
MENTS ON   MOTIONS— EXTENT   OF  USE. 

1.  Under  Code  Civ.  Proc.  g  1730,  providing 
that  any  statement  u.sed  on  motion  for  a  new 
trial  may  be  used  on  appeal  from  a  final  judg- 
ment equally  as  upon  appeal  from  the  order 
granting  or  refusing  a  new  trial,  the  order  dis- 
posing of  the  motion  for  a  new  trial  is  not  a 
part  of  the  statement  itself. 

2.  There  is  no  statute  requiring  the  district 
court,  in  an  order  disposing  of  a  motion  for 
new  trial,  to  specify  the  papers  which  were 
need  on  such  motion. 

3.  Under  Code  Civ.  Proc.  S  1736,  providing 
that  any  statement  used  on  a  motion  for  a  new 
trial  may  be  used  on  appeal  from  a  final  judg- 
ment equally  as  upon  appeal  from  the  order 
granting  or  refusing  a  new  trial,  but  which 
fails  to  provide  any  means  by  which  it  may  be 
ascertained  that  a  particular  statement  was 
used  on  the  motion  for  a  new  trial,  it  will  be 
presumed,  in  the  absence  of  a  sliowing  to  the 
contrary,  that  a  statement  disclosed  by  the 
record  before  the  Supreme  Court  as  prepared, 
settled,  and  filed  according  to  law  was  actually 
used  upon  the  motion  for  a  new  trial,  where  it 
also  appears  that  a  decision  on  the  motion  wtm 
made. 

4.  Under  Code  Civ.  Proc.  §  1736,  providing 
that  any  statement  used  on  motion  for  a  new 
trial  may  be  used  on  appeal  from  a  final  judg- 
ment equally  as  upon  appeal  from  the  order 
granting  or  refusing  a  new  trial,  any  question 
of  law  which  is  raised  in  the  statement,  if  other- 
wise properly  presented,  will  be  considered  and 
passed  on  by  the  Supreme  Court;    and  thus. 
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while  It  cuiiiot  consider  the  qnestion  of  the 
insafflciency  ot  the  evidence  to  support  the 
▼erdict  or  decision,  it  can  determine  the  ques- 
tion ot  law  as  to  whether  there  is  _  any  evi- 
dence to  support  such  verdict  or  decision. 

6.  There  can  be  no  recovery  in  damages 
against  a  notary  for  falsely  certifying  to  an 
acknowledxment  unless  the  person  seekms  such 
recovery  relied  upon  the  statements  contained 
in  the  notary's  certificate,  so  that  the  dam- 
ages to  him  were  proximately  caused  by  the 
notary's  wrongful  act. 

6.  In  an  acUon  against  a  notary  for  falsely 
certifyiiv  to  an  acknowledgment,  where  the 
question  whether  plaintiff  relied  upon  the  no- 
tai^'s  certificate  was  put  in  issue  by  the  plead- 
ings, it  was  necessary  that  the  fact  of  such 
reiiaoce  should  be  supported  by  the  proof  and 
submitted  to  the  jury. 

7.  In  an  action  against  a  notary  tor  falsely 
certifying  to  an  acknowledgment  of  a  mortgage, 
on  the  security  represented  by  which  plain- 
tiff advanced  money,  the  measure  of  damages 
was  the  value  of  the  security  which  plaintiff 
would  have  received,  had  the  mortgage  l>een 
valid,  not  exceeding  the  amount  loaned  by 
plaintiff,  and  not  the  value  of  the  property  de- 
scribed in  the  mortgage. 

8.  In  an  action  against  a  notary  for  falsely 
certifying  to  an  acknowledgment  of  a  mort- 
ga^,  on  the  security  represented  by  which 
plaintiff  advanced  a  loan,  the  burden  was  on 
plaiutiff  to  show  the  value  of  the  security 
which  he  would  have  received,  liad  the  mort- 
gage been  valid. 

Appeal  from  District  Court;  Silver  Bow 
County;    Wm.   Clancy,   Judge. 

Action  by  Eidward  !■.  Mahoney  against 
John  M.  Dixon  and  others.  From  a  Judg- 
ment for  plaintiff,  defendants  appeal.  Be- 
yersed. 

There  was  an  appeal  to  this  court  from  the 
judgment  entered  in  favor  of  the  plaintiff 
in  the  lower  court,  and  also  an  appeal  from 
the  order  denying  defendants'  motion  for  new 
trial.  Heretofore  the  appeal  from  the  order 
denying  a  new  trial  was  dismissed. 

l^ere  is  no  controversy  as  to  the  existence 
of  the  following  facts: 

That  the  defendant  Dixon  was  a  duly  ap- 
pointed, qualified,  and  acting  notary  public 
tn  Silver  Bow  county;  tliat  the  defendants 
Leonard  and  McDermott  were  the  sureties 
on  his  official  bond;  that  on  the  10th  day  of 
January,  1900,  one  A.  E.  Beek  introduced 
to  Dixon  a  certain  person  as  Andrew  Nel- 
son, who  in  that  name  had  executed  a  mort- 
gage on  certain  real  estate  situated  in  Butte, 
and  who  desired  to  acknowledge  the  execu- 
tion of  the  same,  and  have  his  acknowledg- 
ment certified  so  as  to  entitle  the  mortgage 
to  record;  that  Dixon  took  the  acknowledg- 
ment, and  attached  to  the  mortgage  his  cer- 
tificate as   follows: 

"State  of  Montana,  County  of  Silver  Bow 
—88.:  On  this  10th  day  of  January,  1000,  be- 
fore me,  Jno.  M.  Dixon,  a  notary  public  in 
and  for  the  county  of  Silver  Bow,  State  of 
Montana,  personally  appeared  Andrew  Nel- 
son, known  to  me  to  be  the  person  described 
In,  and  who  executed  the  foregoing  instru- 
ment, and  who  severally  acknowledged  to  me 
that  be  executed  the  same. 

"In  testimony  whereof  I  have  hereunto 


subscribed  my  hand  and  afllxed  my  notarial 
seal  on  the  day  and  year  In  this  certificate 
above  written.  Jno.  M.  Dixon,  Notary  Pub- 
lic In  and  for  Silver  Bow  county,  Montana. 
[Notarial  Seal.]" 

That,  as  a  matter  of  fact,  Nelson  was  not 
personally  known  to  Dixon,  and  no  other 
steps  were  taken  by  Dixon  to  establish  the 
identity  of  the  person  whose  acknowledgment 
he  took  and  certified.  PlalntUf  alleges  that  the 
facts  stated  In  the  notary's  certificate  are  false 
and  fraudulent;  that  in  fact  Nelson  never 
ai^)cared  before  the  notary  at  all;  that  the 
signature  "Andrew  Nelson"  to  the  mortgage 
was  forged  by  some  one  who  impersonated 
Nelson;  that  the  plaintiff  relied  on  the  truth 
of  the  facts  certified  by  the  notary,  and  wag 
thereby  damaged  in  the  sum  of  $1,S00,  which 
amount  plaintiff  had  loaned  on  the  security 
purporting  to  be  represented  by  the  spurious 
mortgage.  These  allegations  are  put  In  issue 
by  the  answer.  The  other  allegations  In  the 
pleadings  are  not  necessary  to  be  considered. 

Among  others,  the  court  gave  Instructions 
numbered  6  and  8,  as  follows: 

"Instruction  No.  6.  The  statute  required 
tiiet  a  notary  shall  state  in  his  certificate  that 
the  person  acknowledging  was  personally 
known  to  him  to  be  the  person  subscribing 
the  Instrument  The  plaintiff  avers  that 
Dixon  made  the  etatement  required  by  the 
statute  In  his  certificate,  but  that  the  same 
was  false  and  fraudulent.  If  you  find  from 
the  evidence  that  this  is  the  fact,  then,  in 
the  performance  of  an  official  act  done  by 
him  as  notary  public,  he  violated  an  express 
provision  of  the  statute,  according  to  the  case 
stated  In  the  complaint  He  and  his  sure- 
ties are  therefore  liable  for  the  damage  suf- 
fered by  the  plaintiff." 

"Instruction  No.  8.  The  Jury  are  further  in- 
structed that  the  damage  occasioned  to  the 
plaintiff  by  reason  of  the  false  certificate  set 
forth  and  declared  In  plalndflTs  complaint 
Is  the  value  of  the  property  that  would  have 
been  conveyed  as  security,  provided  the  said 
note  and  mortgage  had  been  valid,  and  not 
forged,  up  to  the  amount  of  the  sum  speci- 
fied as  the  penalty  of  said  bond;  and  if  you 
believe  from  the  evidence  that  the  value  of 
the  property  described  in  the  complaint  as 
lot  5  in  block  3  of  the  Thornton  Addition  to 
the  Butte  town  site  was  more  than  one  thoti- 
sand  dollars  ($1,000),  then  yon  are  instructed 
that  the  amount  of  your  verdict  should  be 
for  the  full  sum  of  the  one  thousand  dollars 
($1,000)  specified  in  said  bond." 

L.  P.  Forrestel,  W.  M.  Blckford,  L.  0. 
Evans,  and  B.  S.  Alley,  for  appellants.  John 
J.  McHatton,  Geo.  F.  Shelton,  and  T.  J. 
Walker,  for  respondent. 

HOLLOW  AY,  J.  (after  stating  the  facts). 
A  question  of  practice  Is  presented  by  re- 
spondent's motion  to  strike  from  the  files 
and  disregard  the  statement  on  motion  for 
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new  trial.    It  Is  contended  that,  as  the  appeal 
from  the  order  overruling  the  motion  for  new 
trial  has  been  dismissed,  there  is  noir  prop- 
erly before  this  court  for  consideration  only 
tlie  Judgement  roll.    The  question  presented 
calls  for  a  construction  of  section  1736  of  the 
Code   of  Civil   Procedure,    which    reads   as 
follows:    "Sec.  1730.  On   an   appeal    from   a 
final  Judgment,   the  appellant  must  furnish 
the  court  with  a  copy  of  the  notice  of  appeal, 
of  the  judgment  roll,  and  of  any  bill  of  ex- 
ceptions or  statement  in  the  case,  upon  which 
the  appellant  relies.    Any  statement  used  on 
motion  for  a  new  trial,  may  be  used  on  ap- 
peal from  a  final  judgment  equally  as  upon 
appeal  from  the  order  granting  or  refusing  a 
new  trial."    Notwithstanding  the  statute  pro- 
vides that  any  statement  used  on  motion  for 
a  new  trial  may  be  used  on  appeal  from  the 
final  judgment,  it  has  wholly  failed  to  pro- 
vide any  means  by  which  it  may  be  ascer- 
tained that  a  particular  statement  was  so 
used,  for  the  order  disposing  of  the  motion 
for  a  new  trial  Is  not  a  part  of  the  statement 
Itself,  and  there  Is  no  statute  which  requires 
tlie  district  court.  In  any  event,  in  such  or- 
der, to  specify  the  i>apers  which  were  used. 
A  statute  similar  to  section  1736,  above,  has 
long  been  in  force  In  California,  and  has  been 
considered  by  the   Supreme   Court  of   that 
state  a  number  of  times.    Spelling,  In  his 
work  on  New  Trials  &  Appellate  Practice, 
after  carefully  reviewing  all  these  decisions, 
reaches  this  conclusion:    That  If  the  record 
before  the  Supreme  Court  discloses  a  state- 
ment prepared,  settled,  and  filed  according  to 
la'W,  and  It  Is  made  to  appear  that  a  decision 
on  tbe  motion  was  made,  it  will  be  presumed. 
In   tbe  absence  of  any  showing  to  the  con- 
trary, that  such  statement  was  actually  used 
npon  such  motion.    2  Spelling  on  New  Trials 
&  .^pp.  Practice,  g  423.    We  are  disposed  to 
accept   tbe  conclusion   reached  above,   and 
adopt  the  practice  therein  Indicated.    Tbe  ex- 
tent of  tbe  use  which  may  be  had  of  such 
statement  on  an  appeal  from  the  final  judg- 
ment was  determined,  in  Whalen  v.  Harrison, 
26  Mont  316,  67  Pac.  034,  to  be  for  all  pur- 
poses for  which  a  bill  of  exceptions  may  be 
properly  used.    In  other  words,  any  question 
of    law  which  may  be  raised  In  the  state- 
ment.  If  otherwise  properly  presented,  will 
be   considered  and  passed  upon  by  the  Su- 
prenae  Court    While  we  cannot  consider  the 
question  of  the  Insufficiency  of  the  evidence 
to  support  the  verdict  or  other  decision,  we 
can  determine  the  question  of  law  suggested 


by  the  Inquiry,  is  there  any  evidence  to  sup- 
port It? 

Instruction  Ko.  6,  above,  given  by  the  court. 
Is  Indefinite.  Tbe  jury  should  have  been 
made  to  understand  that  It  Is  only  for  dam- 
ages proximately  caused  by  the  wrongful  act 
of  defendant  Dixon  that  the  plaintifT  may 
recover.  If,  In  fact,  the  plalntlfC  did  not  rely 
upon  the  statements  contained  in  the  notary's 
certificate,  then  the  mere  fact  of  the  notary's 
violation  of  his  official  duty  could  not  have 
been  tbe  proximate  cause  of  plalntlfTs  injury. 

i  It  was  necessary  for  the  plaintiff  to  allege, 
as  he  did,  that  he  did  rely  upon  such  certifi- 
cate, but  this  allegation  Is  put  In  Issue  by 
the  answer.    It  was,  therefore,  necessary  to 

I  be  supported  by  the  proof,  and  considered  and 
passed  upon  by  the  Jury.  Upon  a  retrial  of 
this  cause,  this  Instruction  may  be  modified 
in  the  particular  Indicated. 

Instruction  No.  8,  above,  la  wrong.  It  sub- 
mitted to  the  jury  an  entirely  erroneous 
standard  by  which  the  Jury  might  determine 
the  measure  of  plalntlfTs  damages.  By  It 
the  jury  was  told  that  the  measure  of  such 
damages  Is  the  value  of  the  property  describ- 
ed In  the  spurious  mortgage,  not  exceeding 
the  amount  of  the  notary's  official  bond.    A 

I  simple  Illustration  will  show  the  absurdity 

i  of  this  position.  Assuming  that  the  property 
was  of  the  value  of  $4,500,  and  that  there 
were  prior  mortgages  or  liens  upon  the  prop- 
erty to  the  amount  of  $4,000,  In  that  event 
the  utmost  extent  of  plaintiff's  loss  would 
be  $500,  for  that  would  be  tbe  full  value 
of  the  security  which  he  would  have  had  for 
bis  loan,  had  the  mortgage  been  genuine. 
Therefore  the  value  of  the  property  is  not 
necessarily  the  criterion  for  determining  the 
measure  of  damages.  On  the  contrary,  the 
measure  of  damages  In  this  instance  Is  the 
value  of  tbe  security  which  the  plaintiff 
would  have  received,  bad  the  mortgage  been 
valid,  not  exceeding  the  amount  loaned  by 
plaintiff,  and  the  burden  of  proof  was  upon 
the  plaintiff  to  show  such  value. 

We  have  examined  the  other  assignments 
of  error  which  are  properly  before  us,  but 
find  no  merit  In  them. 

The  motion  to  strike  the  statement  on  mo- 
tion for  new  trial  from  the  files  Is  overruled, 
and  the  Judgment  is  reversed,  and  the  cause 
remanded  for  new  trial.  Reversed  and  re- 
manded. 

BEANTLY,  C.  J.,  and  MILBURN,  J.,  con- 
cur. 
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GOODEIili  T.  SANFORD  et  al. 
(Supreme  Court  of  Montana.     July  9,  1904.) 

EXECinOBS  AND  ADinNIBTKATOBS— 8AI.KB— NA- 
TUBB— DIBCBETIOK— VENDOB  AND  FUBCHABEB 
— OBJECTIONS  TO  TITLE— ESTOPPEIi— STATUTE 
or  FRAUDS  —  DBCLABATIONB  OV  TBUST  —  BY 
WHOM  SIGNED  —  LIMITATIONB—WBITrBN  IN- 
STBUXENTfi — ACCBUAI,  OF  ACTIONS— SET-OFF — 
DATE  OF  CBEDrr. 

1.  Under  Rey.  St  1879,  p.  233,  §  209,  provid- 
ing that  when  authority  is  given  in  a  will 
to  sell  property,  the  execator  may  sell  without 
the  order  of  the  probate  court,  but  must 
make  a  return  of  such  sales  as  in  other  cases, 
and  that  no  title  passes  until  the  sale  is  con- 
firmed by  the  court,  a  private  sale  by  an  execu- 
trix under  a  power  in  the  will  to  manage  the 
estate  as  she  should  deem  best,  and  for  that 
purpose  to  sell  any  portion  or  the  whole  there- 
of, which  is  afterwards  confirmed  by  the  court 
is  not  a  judicial  sale,  but  a  sale  under  the 
power. 

2.  A  will  authorizing  the  executrix  to  man- 
age the  estate  as  she  should  deem  best  ^nd  to 
sell  any  portion  or  the  whole  thereof,  and  to 
invest  the  proceeds  as  she  should  deem  fit,  em- 
powered the  executrix  to  convey  real  property 
to  a  trustee,  who  was  to  hold  for  a  syndicate, 
which  was  to  plat  the  same,  and  under  the 
terms  of  which  sale  the  purchase  price,  secured 
by  a  lien  on  the  property,  was  made  payable 
in  installments. 

3.  In  the  ordinary  contract  of  purchase  and 
sale  there  is  an  implication  that  the  conveyance 
to  be  made  thereunder  will  transfer  the  title 
to  the  property;  but,  in  the  abspnre  of  any 
special  agreonent  it  is  incumbent  upon  the 
vendee  to  examine  the  title  for  himself,  and  to 
point  out  any  objections  he  may  have  to  the 
title  tendered  him  by  the  vendor. 

4.  Beneficiary  vendees  under  a  trust  agree- 
ment who  assented  thereto  for  years,  entered 
into  possession,  sold  portions  of  the  property, 
made  payments  on  the  price,  and  in  all  re- 
spects ratified  the  transaction  between  the  pur- 
chasing syndicate,  of  which  they  were  memberi^, 
and  the  vendor,  until  sued  for  the  balance  of 
the  price,  were  estopped  from  claiming  that 
they  received  no  title  to  the  property,  or  that 
the  sale,  which  was  one  by  an  executrix  under 
a  power,  was  irregularly  made. 

5.  Under  Comp.  St.  1887,  p.  651,  i  217,  pro- 
viding that  no  trust  or  power  concerning  lands 
shall  be  created  or  declared,  unless  by  act  of 
law  or  by  deed  or  conveyance  in  writing  sub- 
scribed by  the  party  creating  or  declaring  the 
same,  and  section  219  (page  652),  providing  that 
contracts  for  the  sale  of  lands  shall  be  void  un- 
less some  note  or  memorandum  expressing  the 
consideration  be  made  in  writing  and  subscrib- 
ed by  the  party  to  whom  the  sale  is  to  be  made, 
where  a  trust  in  land  was  declared  on  behalf 
of  the  members  of  a  syndicate  by  the  grantee 
of  the  land  to  secnre  the  payment  of  the  price 
to  the  grantor,  such  grantee,  in  signing  the  dec- 
laration, acted  as  the  agent  of  the  parties  to 
the  syndicate,  and  they  were  bound  by  the  dec- 
laration, although  they  did  not  sign  it. 

6.  Under  Comp.  St.  {  41,  as  amended  by  Sess. 
liaws  1889,  p.  172,  providing  that  an  action  on 
any  contract  or  liability  founded  upon  an  in- 
strument in  writing  shall  be  commenced  within 
■eight  years,  an  action  to  enforce  a  liability  evi- 
denced by  a  declaration  of  trust  in  which  a 
complaint  was  filed  within  eight  years  after  a 
certain  payment  under  the  declaration  became 
due,  was  commenced  in  time. 

7.  An  action  on  a  trust  agreement  whtch  an- 
thorized  the  trustee  to  sell  the  interest  of  a 
defaulting  party  at  public  auction  and  apply 
the  net  proceeds  of  the  sale  upon  the  payment 
of  the  amount  due  from  such  defaulting  party 


to  plaintiff,  and  giving  plaintiff  an  action 
against  such  defaulting  party  for  the  balance 
remaining  due  after  such  application,  accrued 
when  the  trustee  sold  the  property  under  the 
terms  of  the  declaration  of  trust 

8.  A  set-off,  made  up  of  different  items,  shoald 
be  credited  as  of  the  dates  of  the  respective 
items. 

Commissioners'  Opinion.  Appeal  from  Dis- 
trict Court  Lewis  and  Clarke  County;  J.  H. 
Clements,  Judge. 

Action  by  Catherine  M.  Goodell,  adminis- 
tratrix of  Dwight  T.  Goodell,  deceased, 
(igalust  John  B.  Sanford  and  C.  O.  Byans. 
From  a  Judgment  for  defendants,  plaintiff 
appeals.    Reversed. 

McConnell  &  McConnell  and  Lewis  Pen- 
nell,  for  appellant  Massena  Bnllard,  for  re- 
spondents. 

CALLAWAY,  C.  The  plaintiff  brought 
this  action  as  executrix  of  the  last  will  and 
testament  ot  Dwight  T.  Goodell,  deceased. 
Trial  was  to  the  court,  which  entered  Judg- 
ment for  the  defendants.  The  plalntift  bas 
appealed.  The  questions  presented  arise  up- 
on the  Judgment  roll,  which  Includes  a  bill 
of  exceptions  containing  so  much  of  the  evi- 
dence as  Is  necessary  to  elucidate  tbe  Is- 
sues Involved.  The  facts,  In  so  far  as  they 
are  necessary  to  a  determination  of  the  ap- 
peal, are  substantially  as  follows: 

The  testator  died  December  31,  1888,  leav- 
ing a  will  dated  September  18,  1882,  in  which 
he  appointed  the  plaintiff  sole  executrix. 
Paragraph  "fourthly"  therein  reads:  "I  here- 
by authorize  and  empower  my  executrix, 
hereinafter  named,  to  manage  my  said  es- 
tate as  in  her  Judgment  she  shall  deem  best, 
and  for  that  purpose  to  sell  any  portion  or 
the  whole  thereof,  whether  real,  or  personal, 
or  mixed,  and  to  Invest  or  use  the  proceeds 
thereof  as  she  shall  deem  fit  and  proper,  and 
no  liability  sh.ill  attach  to  her  In  any  event 
for  the  exercise  of  the  discretion  here  an- 
thorlzed."  The  will  was  admitted  to  pro- 
bate, and  letters  testamentary  thereupon 
were  Issued  to  plalntUf,  prior  to  the  occur- 
rences hereinafter  mentioned.  On  May  28, 
1889,  the  plaintiff,  as  executrix,  sold  at  pri- 
vate sale  certain  real  estate  belonging  to  the 
estate  to  a  syndicate,  composed  of  the  de- 
fendants (who  acted  throughout  the  transac- 
tion as  the  firm  of  Sanford  &  Evans)  and  11 
other  persons,  for  $50,000.  The  agreement 
seems  to  have  been  that  the  syndicate  should 
pay  one-fourth  of  the  purchase  price  In  cash, 
and  tbe  remainder  in  three  equal  Install- 
ments, falling  due  June  12,  1890,  June  12. 
1891,  and  June  12,  1892.  On  May  29,  1889, 
the  plaintiff  filed  In  the  probate  court  a  peti- 
tion praying  for  the  confirmation  of  the  sale. 
In  which  she  recited  "that  under  and  by  vir- 
tue of  said  will  power  Is  given  to  your  peti- 
tioner to  sell  all  or  any  part  of  the  real  es- 
tate, hereinafter  described,  belonging  to  said 
estate,  whenever  and  as  to  your  petitioner 
may  seem  best  and  most  to  the  Interest  of 
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said  estate,"  and  also  "that  In  pursuance  of 
the  power  in  said  -will  contained,  and  deem- 
ing it  for  the  best  interest  of  the  estate,  your 
petitioner  has  sold  the  safd  premises  at  pri- 
vate sale,  ■witliout  notice,  to  George  H.  Hill, 
trustee,  for  the  sum  of  fifty  thousand  dollars 
<$50,000.00);   that  said  sum  was  duly  and  le- 
gally paid,  and,  as  your  petitioner  believes, 
the  amount  for  which  the  same  lias  been  sold 
is  not  disproportionate  to  the  value  of  the 
property  sold;   and  that  a  sum  exceeding  10 
per  cent,  of  the  purchase  price  in  advance 
tliereof,  and  excluding  the  expenses  of  a  new 
sale,  cannot  be  obtained  for  said  property." 
Forthwith,  upon  the  filing  of  the  petition,  the 
court  made  an  order  fixing  June  10,  1889,  as 
the  time  for  hearing  the  petition.    On  June 
11,  1889,  there  was  also  filed  a  written  con- 
sent to  the  sale,  signed  by  the  heirs.  In 
which  they  set  forth  tliat,  whereas,  the  will 
provides,  among  otiier  things,  that  the  ex- 
ecutrix, Catherine  M.  Goodell,  might,  "If  she 
felt  so  disposed,  at  any  time  sell  and  dispose 
of  any  or  all  of  the  real  estate  hereinafter 
do.scrlbed  for  cash  in  hand,  and  Invest  the 
proceeds   from   such   sale   or   sales   as    she 
thought  best  for  the  interest  of  the  heirs  of 
said  estate;  and,  whereas,  the  said  executrix 
is  offered  the  sum  of  fifty  thousand  dollars 
for  such  realty,  and  upon  the  following  terms 
and  conditions,  to  wit:  Ten  thousand  dollars 
cash  down  upon  delivering  the  deed  to  said 
property  hereinafter  described,  and  the  fur- 
ther sum  of  forty  thousand  dollars  to  be  paid 
in  installments,  to  be  secured  by  mortgage 
upon   said  property— and  being  desirous  of 
disposing  of  said  property,"  they  therefore 
urgently  requested  the  court  to  confirm  the 
sale.     Thereupon  the  court  made  an  order 
confirming  the  sale,  in  which  it  Is  recited 
that,  the  executrix  having  made  a  return  of 
her  proceedings  under  the  provisions  of  the 
last  will  and  testament  of  the  decedent,  "and 
the  court  having  examined  said  return  and 
heard  the  testimony  of  witnesses  in  support 
thereof,  and  it  duly  appearing  to  the  court 
that  in  pursuance  of  said  power  of  sale  said 
Catherine  M.  Goodell  sold  the  following  de- 
Bcrlbed  property,    •    •    •    that  at  such  sale 
George  H.  Hill,  trustee,  became  the  purchas- 
er   of   said  real  estate  above  described  for 
the  sum  of  fifty  thousand  dollars  ($50,000.00), 
being  the  highest  and  best  bidder,  and  the 
sum  being  the  highest  and  best  sum  for  said 
property,    *    •    •    It  is  by  the  court  order- 
ed, adjudged,  and  decreed  that  the  said  sale 
he,  and  the  same  is  hereby,  confirmed  and 
approved,  and  declared  valid,  and  that  prop- 
er and  legal  conveyances  of  said  real  estate 
aT«   hereby  directed  to  be  executed  to  said 
purchaser  by  said  Catherine  M.  Goodell,  ex- 
ecutrix."    On  the  next  day,  June  12th,  the 
plaintiff  executed  a  deed  to  George  H.  Hill, 
trustee,  whereby  she  conveyed  to  him  "all 
the  right,  title,  interest,  and  estate  of  said 
Dwlght  T.  Goodell,  deceased,  at  the  time  of 
bis  death,  and  also  all  the  right,  title,  and 


interest  that  the  said  estate,  by  operation  of 
the  law  or  otherwise,  may  have  acquired, 
other  than,  or  in  addition  to,  that  of  said  tes- 
tator, at  the  time  of  his  death,  and  all  dower 
and  right  of  dower  of  the  said  party  of  the 
first  part,  as  the  widow  of  said  deceased  or 
otherwise,  in  and  to"  the  real  estate  in  ques- 
tion. 

During  the  month  of  June,  1889,  all  the 
members  of  the  syndicate  and  Mrs.  Goodell 
signed  an  instrument  reciting  the  fact  tliat 
on  June  12,  1889,  plaintiff  had  executed  the 
said  deed  to  George  H.  Hill,  trustee,  and 
directing  Hill  to  convey  the  property  to 
George  B.  Child,  trustee.  The  signature  of 
Sanford  &  Evans  was  written  thereto  by  the 
defendant  Sanford.  Hill  did  as  directed; 
his  deed  to  Child,  trustee,  being  dated  Au- 
gust 5,  1889.  On  September  7,  1889,  Child 
executed  a  declaration  of  trust.  In  which  he 
acknowledged  that  the  property  was  con- 
veyed to  him  as  trustee  for  the  syndicate. 
The  instrument  sets  forth  the  respective  in- 
terests and  liabilities  of  the  several  mem- 
bers  of  the  syndicate  therein,  among  which 
is  found  the  following:  "The  said  Messrs. 
Sanford  &  Evans  own  an  undivided  two- 
twentieths  interest  in  the  said  property,  and 
are  indebted  thereon  to  the  said  Catherine 
M.  Goodell  in  the  sum  of  three  thousand 
seven  hundred  and  fifty  dollars  ($3,750.00).'^ 
The  instrument  then  provides  "that  the  said. 
Catherine  M.  Goodell  has  a  lien  upon  said 
property  to  secure  the  payment"  of  the  sums 
due  her  according  to  the  terms  set  forth 
therein.  The  three  remaining  payments  are 
provided  for  as  above  stated,  with  interest 
payable  annually. .  It  is  then  certified  that 
the  trustee  Is  to  hold  "the  legal  title  in  said 
premises  for  the  said  owners  thereof,  in 
the  proportions  or  shares  above  specified, 
subject  to  the  lien  of  the  said  Catherine  M. 
Goodell,  as  aforesaid";  that  he  is  to  plat  the 
premises  mentioned  in  the  deed  as  a  town- 
site,  to  sell  the  same,  to  execute  deeds  to 
the  purchasers,  to  collect  the  money  there- 
for, and  out  of  the  proceeds  to  first  pay 
Catherine  M.  Goodell  the  amount  due  her, 
together  with  the  interest  thereon;  and 
"if  any  payments  to  be  made  to  the  said 
Catherine  M.  Goodell  as  hereinbefore  provid- 
ed shall  not  be  made  within  the  respective 
times  in  that  behalf  above  specified,  either 
from  the  sales  of  property  or  from  other 
sources,  then  and  in  such  event  the  party 
failing  to  make  such  payment  shall  be  deem- 
ed and  held  to  forfeit  all  right.  Interest,  and 
estate  of,  in,  and  to  the  said  described  prop- 
erty, and  the  undersigned  shall  thereupon 
reconvey  to  the  said  "iitherine  M.  Goodell  all 
of  the  Interest  in  said  property  owned  by 
the  party  making  such  default,  and  in  such 
event  the  payments  that  may  have  been 
made  by  such  defaulting  party  shall  be  for- 
feited to  the  said  Catherine  M.  Goodell  and 
retained  by  her  as  fixed,  settled,  and  liquidat- 
ed damages,  or,  at  the  option  of  the  said 
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Catherine  M.  Goodell,  the  nndersigned,  In- 
stead of  so  reconveylng  such  interest  to  her, 
shall  sell  the  Interest  of  said  defaulting  party 
at  public  auction  to  the  highest  bidder,  and 
apply  the  net  proceeds  of  such  sale  upon  the 
payment  of  the  amount  due  from  such  de- 
faulting party,  and  the  said  Catherine  M. 
Goodell  shall  have  her  action  against  such 
defaulting  party  for  the  balance  remaining 
due  from  such  defaulting  party  after  making 
such  application  of  payment.  Said  Cather- 
ine M.  Goodell  shall  make  her  election  under 
such  option  by  giving  notice  to  said  default- 
ing party,  which  notice  shall  specify  the 
course  she  elects  to  pursue,  and  if,  within 
ninety  days  after  receiving  such  notice,  such 
defaulting  party  shall  have  failed  to  pay 
the  full  amount,  principal  and  interest,  then 
remaining  due  upon  said  Indebtedness,  the 
right  of  the  said  Catherine  M.  Goodrii  to 
demand  a  reconveyance  or  a  sale  of  said 
property  in  tlae  manner  hereinbefore  speci- 
fled,  in  pursuance  of  her  election,  shall  be 
absolute,  and  the  undersigned  shall  proceed 
to  reconvey  or  sell,  as  the  case  may  be,  upon 
the  demand  of  said  Catherine  M.  Goodell." 
To  this  declaration  there  was  annexed  a 
bond,  which  was  given  by  Child  to  Mrs. 
Goodell  in  the  sum  of  $20,000,  with  Erastus 
D.  Eidgerton  and  John  B.  Sanford  as  sureties. 
The  bond  recites  the  execution  of  the  dec- 
laration, naming  speciflcally  Sanford  & 
Kvans,  as  well  as  all  other  members  of  the 
syndicate,  and  was  conditioned  to  the  effect 
that  the  trustee  should  "well,  truly,  and 
faithfully  ocecute  and  perform  all  duties  as 
such  trustee."  This  declaration  of  trust  and 
bond  appear  of  record  in  Book  12,  at  page 
41,  in  the  oflBce  of  the  county  clerk  of  Lewis 
and  Clarke  county. 

Child  continued  to  act  as  trustee  for  near- 
ly six  years.  On  April  25,  1896,  the  mem- 
bers of  the  syndicate,  by  an  Instrument  in 
writing  signed  by  them,  requested  Child,  who 
bad  removed  from  Montana,  to  convey  the 
property  remaining  In  his  hands  to  George 
P.  Cope,  trustee.  The  written  request  be- 
gins: "We,  the  undersigned,  members  of 
the  syndicate  named  in  a  certain  'declara- 
tion of  trust,'  wherein  George  B.  Child  is 
trustee,  said  declaration  of  trust  being  of 
record  in  the  office  of  the  county  recorder 
at  Helena,  Lewis  and  Clarke  county,  Mon- 
tana, in  Book  15,  at  page  41,  to  which  ref- 
erence is  hereby  made."  The  signature  of 
Sanford  &  Evans  to  this  paper  the  defend- 
ants admit  to  be  genuine.  In  pursuance  of 
this  request  Child,  on  July  31,  1890,  convey- 
ed the  property  to  Cope,  trustee.  In  this 
deed  It  appears  that  a  considerable  portion 
of  the  property  conveyed  to  Child,  trustee, 
in  the  year  1889,  was  thereafter  sold,  during 
the  years  1889,  1890,  1801.  and  1802,  as  parts 
of  the  "Hotel  Park  Addition."  The  sales  of 
lots  were  made  by  the  firm  of  Porter,  Muth 
&  Cox,  which  firm  was  a  member  of  the 
syndicate;    the  proceeds  being  turned  over 


to  the  trustee.  Child.  On  July  14,  1808,  the 
defendants  were  notified  by  plaintiff,  through 
her  attorney,  that  on  November  16^  1894. 
they  were  indebted  to  plaintiff  in  the  stun  of 
$1,066.53  on  account  of  the  purchase  price  of 
the  property.  The  defendants  did  not  deny 
but  that  the  statement  was  correct,  and  did 
not  give  any  testimony  tending  to  ah<rw  that 
they  bad  paid  any  portion  of  said  amount. 
They  say  they  sold  Mrs.  Goodell  goods, 
wares,  and  merchandise  aggregating  $156.- 
41  during  a  period  beginning  May  1,  1884, 
and  ending  October  16,  1888,  but  say  these 
sales  did  not  apply  upon  the  real  estate  pur- 
chase, but,  on  the  contrary,  Mrs.  Ctoodell 
still  owes  them  for  the  goods,  etc. 

On  December  16,  1898,  the  plaintiff  noti- 
fied the  defendants  that,  as  they  had  failed 
to  comply  with  the  terms  of  the  declaration 
of  trust,  she  elected  to  direct  the  trustee  to 
sell  their  interest  in  the  property  at  public 
auction  to  the  highest  bidder,  and  apply  the 
net  proceeds  of  the  sale  to  the  payment  due 
from  them;  that,  if  there  remained  a  bal- 
ance due  her  after  applying  the  amount  ob- 
tained from  the  sale,  she  would  commence 
an  action  against  them  for  such  balance. 
They  were  given  90  days  to  make  the  pay- 
ment, according  to  the  terms  of  the  declara- 
tion of  trust.  To  this  notice  the  defendants 
paid  no  attention.  Thereupon  the  trnstee,  in 
pursuance  of  his  duty,  sold  the  defendants' 
interest  In  the  property  at  public  anctlon. 
The  sum  of  $50  was  realized  therefrom,  and 
the  net  proceeds  thereof  were  applied  upon 
the  indebtedness.  Thereupon  this  action  re- 
sulted. The  plaintiff  asks  judgment  for  $!,• 
575.83  and  Interest  thereon  at  the  rate  of  8 
per  cent,  per  annum  from  November  11,  1806, 
and  for  costs  of  suit.  The  transcript  does 
not  show  when  this  action  was  begun,  but 
the  second  amended  complaint  was  filed  April 
16,  1000. 

The  defendants  contend  that,  because  of  ir- 
regularities In  the  proceedings,  there  -vras  no 
conveyance  of  title  to  them,  and  therefore 
there  was  no  consideration  for  the  transac- 
tion; consequently  that  no  liability  attaches 
to  them;  that  the  property  was  not  sold  to 
them,  but  was  sold  to  Hill,  trustee;  that 
plaintiff  never  made  a  return  of  sale  to  de- 
fendants; that  the  court  never  confirmed 
any  such  sale  as  that  alleged  In  the  com- 
plaint; that  the  sale  did  not  authorise  the 
creation  of  a  trust  by  the  executrix.  The 
most  of  these  objections  are  purely  technical. 

In  the  first  place,  defendants  err  In  assum- 
ing that  the  sale  was  a  Judicial  one.  It  was 
not.  It  was  a  sale  under  the  authority  grant- 
ed to  plaintiff  in  the  will.  In  re  Pearsons, 
98  Cal.  003,  33  Pac.  451;  Id.,  102  Cal.  569.  36 
Pac.  034.  Section  209,  p.  233,  Bev.  St.  1879, 
which  was  in  force  when  the  will  was  drawn, 
and  presumably  was  in  contemplation  of  the 
testator,  provides:  "When  property  Is  di- 
rected by  the  will  to  be  sold,  or  authority  is 
given  in  the  will  to  sell  property,  the  executor 
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may  sell  any  property  ot  the  estate  without 
the  order  of  the  probate  court,  and  at  either 
public  or  private  sale,  and  with  or  without 
notice,  as  the  executor  may  determine;  but 
the  executor  must  make  return  of  such  sales 
as  In  other  cases,  and  if  directions  are  given 
in  the  will  as  to  the  mode  of  selling,  or  the 
particular  property  to  be  sold,  such  directions 
must  be  obsei'ved.  In  either  case  no  title 
passes  unless  the  sale  is  confirmed  by  the 
court."  The  same  section  was  re-enacted  in 
the  Compiled  Statutes  (section  209,  p.  328), 
■which  were  in  force  when  the  sale  herein  re- 
ferred to  was  made.  In  Re  Pearsons,  98  Cal. 
603,  33  Pac.  451,  the  court  said:  "A  sale  by 
an  executor  under  a  power  in  the  will  is  not 
a  Judicial  sale,  nor  does  the  statutory  require- 
ment that  no  title  shall  pass  until  the  sale  be 
confirmed  give  to  it  the  incidents  of  a  Judi- 
cial sale.  •  •  •  The  purchaser  from  an 
executor  at  a  sale  under  a  power  in  the  will 
deals  with  him  In  making  the  purchase  as  he 
would  with  any  other  vendor.  He  makes  the 
purchase  subject  to  a  confirmation  by  the 
court,  but  in  all  other  respects  he  may  incor- 
porate in  his  contract  of  purchase  the  same 
terms  and  conditions  as  he  would  in  dealing 
with  any  other  agent  for  the  sale  of  prop- 
erty, and  he  can  repudiate  his  contract  for 
purchase  only  for  the  same  reasons  as  he 
could  In  case  he  had  bought  from  another. 
The  executor  is  regarded  as  the  donee  of  a 
power  (Conklln  v.  Egerton,  21  Wend.  436; 
Newton  v.  Bronson,  13  N.  Y.  592,  67  Am.  Dec. 
89),  and  the  sale  is  treated  as  if  made  under 
a  power;  and  the  purchaser  Is  required  to 
examine  the  sufficiency  of  this  power,  as  he 
Is  that  of->any  other  power  under  which  a  sale 
may  be  made  (Larco  v.  Casaneuava,  30  Cal. 
5€1).  In  this  state  It  is  essential  that  the 
-will  shall  have  beeu  admitted  to  probate  be- 
fore the  power  can  have  any  validity  (Castro 
r.  Blchardson,  18  Cal.  478),  but  in  all  other 
respects  the  contract  of  purchase  and  sale 
between  the  executor  and  his  vendee  Is  at- 
tended with  the  same  incidents,  and  Is  to 
recelTe  the  same  construction  as  a  similar 
contract  i>etween  any  other  vendor  and  ven- 
dee." 

In  confirming  a  sale  so  made,  "the  scope 
of  Investigation  by  the  court  Is  limited  to 
ascertaining  whether  the  sale  was  legally 
made  and  fairly  conducted,  and  the  sum  bid 
not  disproportionate  to  the  value  of  the  prop- 
erty sold,  and  that  a  sum  exceeding  such  bid 
at  least  10  per  cent.,  exclusive  of  the  ex- 
penses of  a  new  sale,  cannot  be  obtained." 
Sections  2685,  2687,  Code  Civ.  Proc.  The  court 
heard  the  proof  adduced  upon  the  return  of 
plaintitf  and  confirmed  the  sale.  It  doubtless 
inquired  Into  the  terms  thereof,  and  was 
satisfied  that  the  sale  was  legally  made  and 
fairly  conducted,  the  sum  bid  not  dispropor- 
tionate to  the  value  of  the  property  sold,  and 
that  a  sum  exceeding  the  bid  as  the  statute 
requires  could  not  be  obtained.  The  sale  as 
actually  concluded  was  not  the  precise  sale 


to  which  the  heirs  consented;  but  it  was 
equally  as  advantageous  to  the  estate,  it  not 
more  so,  and  It  complied  substantially  with 
the  sale  to  which  the  heirs  consented.  The 
plaintiff  reserved  a  lien  upon  the  land  sold, 
with  a  right  to  have  the  same  reconveyed  to 
her,  retaining  all  payments  theretofore  made 
by  the  syndicate,  or  to  have  the  interests  of 
the  vendees  sold  at  public  auction,  with  a 
right  to  sue  them  for  the  deficiency.  The 
heirs  have  never  objected  to  the  proceeding  so 
far  as  the  record  discloses,  nor  has  any  cred- 
itor. What  effect  the  consent  of  the  heirs 
had,  or  could  have  had,  upon  the  court's  ac- 
tion. Is  not  perceptible,  except  that  the  court 
was  thereby  Informed  that  the  sale  was  not 
for  cash,  but  was  upon  a  partial  payment, 
with  the  remaining  payments  secured. 

The  plaintiff  bad  the  right  to  make  the  sale 
in  the  manner  she  did  under  the  terms  of  the 
will.  A  correct  construction  of  paragraph 
"fourthly"  therein  leaves  no  doubt  that  a 
Tery  wide  discretion  was  left  to  plaintiff,  and 
she  does  not  appear  to  have  transgressed  it. 
See  Huger  v.  Huger,  9  Rich.  Eq.  217;  Wright 
V.  Zlegler,  1  Ga.  324,  44  Am.  Dec.  656;  Mun- 
son  V.  Cole,  98  Ind.  502. 

No  warranty  of  title  was  made  by  the 
plaintiff.  "In  the  ordinary  contract  of  pur- 
chase and  sale  there  Is  an  implication  that 
the  conveyance  to  be  made  thereunder  will 
transfer  the  title  to  the  property;  but.  In 
the  absence  of  any  special  agreement  upon 
the  subject,  it  Is  incumbent  upon  the  ven- 
dee to  examine  the  title  for  himself,  and  to 
point  out  any  objections  he  may  have  to  the 
title  tendered  him  by  the  vendor.  Easton  v. 
Montgomery,  90  Cal.  307,  27  Pac.  280,  25  Am. 
St.  Rep.  123."  In  re  Pearsons,  supra.  If  de- 
fendants did  not  satisfy  themselves  of  the 
title  they  were  to  get,  it  is  their  own  fault. 
However,  they  have  not  shown  us  that  they 
did  not  receive  a  perfect  title,  except  as  In- 
cumbered by  their  own  contract.  Their 
trustee  entered  Into  the  possession  of  the 
property,  platted  a  part  of  it  into  a  townslte, 
sold  portions  thereof,  and  made  payments 
upon  the  purchase  price  to  plaintiff,  all  as 
he  was  empowered  to  do  by  the  declaration 
of  trust.  Until  defendants  lost  the  property 
by  foreclosure  sale,  all  their  acts,  so  far  as 
the  record  discloses,  were  in  direct  affirma- 
tion of  the  trust  agreement  The  fact  that 
they  assented  thereto  for  years,  entered  into 
possession  of  the  property,  sold  portions 
thereof,  made  payments  on  the  purchase 
price,  and  in  all  respects  ratified  the  trans- 
action between  the  syndicate  and  plaintiff, 
until  sued  for  the  balance  of  the  purchase 
price  due  plaintiff,  estops  them  from  now 
saying  they  received  no  title,  or  that  the 
sale  was  irregularly  made.  See  Harbin  v. 
Levi,  6  Ala.  399,  8  Smith's  Con.  Rep.  486; 
Martin's  Ebcecutor  v.  Truss,  50  Ala.  95; 
Adair  v.  Adair,  78  Mo.  630;  Crumb  v. 
Wright.  97  Mo.  IS,  10  S.  W.  74;  Dupleix 
V.  Deblleux,  26  La.  Ann.  218;  Lacy  v.  John- 
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son,  S58  Wis.  414,  17  N.  W.  246;  Spinning  t. 
Drake,  4  Wash.  285,  30  Pac.  82,  31  Pac.  319; 
Robertson  v.  PIckrell,  109  U.  S.  608,  S  Sup. 
Ct  407,  27  L.  Ed.  1049. 

The  evidence  discloses  clearly  that  the 
syndicate  first  designated  Hill  as  trustee,  and 
the  deed  was  made  to  him  by  plaintiff  in 
accordance  -with  direction  of  the  members  of 
the  syndicate.  Hill  was  connected  ■with  the 
First  National  Bank,  and  presumably  would 
keep  the  syndicate's  money  there.  Edger- 
ton,  a  member  of  the  syndicate,  was  con- 
nected with  the  Second  National  Bank,  and 
wanted  the  deposits.  Through  his  Influence 
Hill,  trustee,  was  requested  to  convey  the 
property  to  Child,  trustee,  and  did  so.  Child 
executed  the  declaration  of  trust.  This  dec- 
laration was  drawn  by  F.  P.  Sterling,  Esq., 
attorney  for  the  plaintiff.  He  testified  that 
"there  was  a  declaration  of  trust  drawn,  and 
It  was  entered  into  by  all  the  parties  inter- 
ested." There  seems  to  have  been  some  dif- 
ficulty in  agreeing  upon  its  exact  terms. 
Sterling  wrote  and  rewrote  it  seven  or  eight 
times,  before  it  was  finally  agreed  upon.  To 
this  declaration  was  attached  the  bond,  con- 
ditioned for  the  trustee's  faithful  perform- 
ance of  his  duties,  and,  as  before  stated,  it 
was  signed  by  Sanford,  one  of  the  defend- 
ants, as  surety. 

From  the  competent  testimony  in  the  rec- 
ord it  Is  quite  impossible  to  say  that  the 
defendants  were  not  fully  apprised,  both  In 
fagt  and  in  law,  of  the  terms  of  the  dec- 
laration of  trust.  Are  they  bound  by  its 
terms?  When  it  was  executed  the  Compiled 
Statutes  of  1887  were  in  force.  Section  217, 
p.  651,  thereof,  reads:  "No  estate  or  inter- 
est Ifl  lands  other  than  for  leases  for  a  term 
not  exceeding  one  year,  or  any  trust  or  power 
over  or  concerning  lands  or  in  any  manner 
relating  thereto,  shall  hereafter  be  created, 
granted,  assigned,  surrendered,  or  declared 
imless  l>y  act  or  operation  of  law,  or  by  deed 
or  conveyance  In  writing  subscribed  by  the 
party  creating,  granting,  assigning,  surren- 
dering or  declaring  the  same,  or  by  his  law- 
ful agent  thereunto  authorized  by  writing." 
Section  219,  p.  652,  thereof,  reads:  "Every 
contract  for  the  leasing  for  a  longer  term 
than  one  year,  or  for  the  sale  of  any  lands, 
or  Interest  in  lands,  shall  be  void,  unless  the 
contract,  or  some  note  or  memorandum 
thereof  expressing  the  consideration,  be  in 
writing,  and  be  subscribed  by  the  party  by 
whom  the  lease  or  sale  is  to  be  made."  The 
land  was  conveyed  to  Child,  trustee,  by  di- 
rection of  all  parties  interested.  Hill  was 
a  mere  intermediary.  Child  executed  the 
declaration  as  the  grantee  of  plaintiff.  In 
so  doing  be  was  the  agent  of  all  parties  to 
the  syndicate.  He  was  the  proper  person  to 
make  the  declaration.  To  be  charged  by  it, 
it  was  not  necessary  that  the  defendants 
should  sign  it,  "When  the  trust  Is  not  cre- 
ated In  and  by  the  instrument  of  convey- 
ance, it  may   be  suthclently  declared  and 


evidenced  by  the  trustee  to  whom  the  land 
is  conveyed,  or  who  becomes  the  holder  of 
the  legal  title;  and  this  may  be  done  by  a 
writing  executed  simultaneously  with  or  sub- 
sequent to  the  conveyance,  and  such  -writing 
may  be  of  a  most  informal  nature."  2  Pom- 
eroy'8  Bq.  Jur.  {  1007. 

A  case  much  in  point  is  that  of  Lowber  v. 
Connit,  36  Wis.  182,  in  which  It  was  claimed 
by  counsel  for  defendant  that  a  contract  for 
the  sale  and  conveyance  of  real  estate  was 
not  binding  upon  defendant,  because  be  did 
not  sign  it.  The  court  said:  "This  question 
Is  practically  decided  adversely  to  this  view 
in  Vilas  v.  Dickinson,  IS  Wis.  488.  That  was 
an  action  upon  a  bond  for  the  conveyance  of 
real  estate,  brought  by  the  obligor  against 
the  obligee  to  recover  a  portion  of  the  pur^ 
chase  money.  The  objection  was  taken  that 
the  obligation  was  signed  by  the  plaintiff 
only,  and  therefore  was  not  binding  upon  th« 
other  party.  But  the  objection  was  overrul- 
ed, the  court  holding  that  a  party  -who  ac- 
cepts and  adopts  a  written  contract,  although 
it  is  not  signed  by  him.  Is  bound  by  Its  terms 
and  conditions.  But  it  is  insisted  that  under 
the  statute  of  frauds  the  defendant  Is  pro- 
tected, because  he  did  not  sign  the  Instru- 
ment upon  which  the  action  is  founded,  and 
which  creates  an  estate  in  lands.  Our  stat- 
ute in  substance  enacts  that  any  contract 
for  the  sale  of  lands  or  of  any  interest  there- 
in shall  be  void  unless  the  contract,  or  some 
note  or  memorandum  thereof  expressing  the 
consideration,  be  in  writing,  and  be  sub- 
scribed by  the  party  by  whom  the  sale  is 
made.  Section  8,  c.  106,  Rev.  St  The  dis- 
tinction between  this  provision  and  the  Eng- 
lish statute,  which  requires  the  contract  to 
be  signed  by  the  party  to  be  charged.  Is  point- 
ed out  by  the  Chief  Justice  In  Dodge  v.  Hop- 
kins, 14  Wis.  eai,  641,  648,  and  need  not  be 
dwelt  upon  here.  See,  also,  Hodson  v.  Car- 
ter, 3  Chand.  234.  The  signature  of  the  par- 
ty who  makes  the  sale  satisfies  this  provi- 
sion of  the  statute.  But  then  the  question 
arises  whether  the  contract  signed  and  de- 
livered by  the  plaintiffs,  and  accepted  and 
adopted  by  the  defendants  as  the  agreement 
between  them,  binds  the  latter.  This  can 
hardly  be  said  to  be  an  open  question,  cer- 
tainly not  after  the  rule  laid  down  hi  Yllas 
V.  Dickinson,  which  was  an  action  at  law." 
Further  on  the  court  said:  "But  it  seems  that 
the  real  foundation  of  the  rule  is  that  the 
party  who  accepts  and  adopts  a  written  con- 
tract though  not  signed  by  him,  should  be 
deemed  to  have  fully  assented  to  its  terms 
and  conditions,  and  is  therefore  bound  by 
them.  He  ought  not  to  be  in  a  position  where 
be  can  hold  the  other  party  to  a  contract,  and 
compel  its  performance,  if  advantageous  to 
blin,  and  at  the  same  time  be  at  liberty  to 
avoid  the  contract  on  his  part,  if  disadvan- 
tageous. Both  parties  ought  to  be  bound  by 
the  contract,  or  neither  should  be  bound. 
And  where  the  contract  has  been  accepted 
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and  adopted  by  the  party  aot  Blgning  it,  be 
doea  assent  and  agree  to  It  on  his  part,  and 
the  law  Implies  a  promise  to  perform."  And 
aee  Ide  v.  Lelser,  10  Mont  5,  24  Pac.  695,  24 
Am.  St  Rep.  17. 

From  what  has  been  said,  It  follows  that 
defendants  were  and  are  bomid  by  the  terms 
of  a  written  instrument— the  declaration  of 
trust  —  to  which  they  assented,  and  under 
which  they  acted  for  many  years,  and  which 
they  never  sought  to  repudiate  until  the  com- 
mencement of  this  action.  Iliis  being  true, 
the  defendants'  plea  that  the  plaintltt's  ac- 
tion Is  barred  by  the  statute  of  limitations 
cannot  be  sustained.  By  section  41  of  the 
Ck>mpiled  Statutes,  as  amended  (Sess.  Laws 
of  1889,  p.  172),  which  was  in  force  when  the 
declaration  of  trust  was  executed,  It  was  pro- 
vided that  an  action  upon  any  contract  ot>- 
ligatlon,  or  liability  founded  upon  an  instru- 
ment In  writing  shall  be  commenced  within 
eight  years.  Section  512  of  the  Code  of  Civil 
Proc€>dure  is  to  the  same  effect.  As  before 
stated,  the  record  does  not  disclose  when  this 
action  was  commenced,  but  the  second 
amended  complaint  was  filed  within  eight 
years  after  the  payment  of  June  12,  1892, 
became  due. 

But,  Irrespective  of  the  eight-year  limita- 
tion, under  the  facts  in  this  case,  we  think 
plaintlfTs  right  of  action  against  the  defend- 
ants accrued  when  the  trustee  sold  the  prop- 
erty under  the  terms  of  the  declaration  of 
trust  The  sum  for  which  plaintiff  should 
have  Judgment  is  therefore  but  a  mere  mat- 
ter of  computation  for  the  lower  court. 
Plaintiff  concedes  that  defendants  are  en- 
titled to  a  set-off  amounting  to  $156.41.  This 
latter  sum  is  made  up  of  several  different 
items,  which  should  be  credited  to  defend- 
ants as  of  their  respective  dates. 

We  are  of  the  opinion  that  the  judgment 
and  order  should  be  reversed,  and  the  cause 
remanded  for  further  proceedings  in  con- 
formity with  this  opinion. 

CLAYBERG,  0.  O.,  and  POORMAN,  0., 
concur. 

PER  CURIAM.  For  the  reasons  stated  in 
the  foregoing  opinion,  the  Judgment  and  or- 
der are  reversed,  and  the  cause  is  remanded 
for  further  proceedings  In  conformity  there- 
with. 

MILBURN,  J.,  not  having  heard  the  ar- 
gument takes  no  part  in  this  decision. 


MURRAY  v.  CITY  OP  BUTTB. 
{Supreme  Court  of  Montana.    July  11,  1904.) 

■EVIDENCE  —  BTIPUr-ATIONS  —  EFFECT — APPEAL 

— EBBOB  INDUCED  BY  PABTT— HABM- 

LESS    EBBOB. 

1.  Where  plaintiff  objected  to  the  introduc- 
tion of  any  evidence  of  conditions  subsequent 
to  a  certain  date,  and  his  objection  was  sustain- 


ed, he  could  not  complain  of  the  subsequent 
limitation  of  his  own  evidence  to  the  showing 
of  conditions  prior  to  the  date  named. 

2.  A  stipulation  that  certain  streets  within 
the  boundaries  of  plaintiffs  mining  claim  were 
used  as  public  highways  prior  to  the  location 
of  such  claim,  and  had  ever  since  been  used  as 
such,  was,  in  effect,  an  admission  by  plaintiff 
of  defendant's  claim  that  the  ground  was  oc- 
cupied as  a  public  highway  at  the  time  of  the 
location  of  the  claim. 

3.  Witness  was  asked  whether  he  had  any 
placer  ground  prior  to  1875,  and  answered  that 
be  did  not  remember  whether  he  bought  a  cer- 
tain person  out  in  1875  or  1876.  The  court 
struck  out  the  portion  of  the  answer  "concern- 
ing the  buying  of  placer  ground  prior  to  1875." 
Held,  that  the  ruling  was  practically  without 
meaning  and  harmless. 

Commissioners'  Opinion.  Appeal  from  Dis- 
trict Court  Deer  Lodge  County;  Welling 
Napton,  Judge. 

Action  by  James  A.  Murray  against  the 
city  of  Butte.  From  an  order  granting  plain- 
tiff a  new  trial,  defendant  appeals.  Re- 
versed. 

K  M.  Lamb  and  J.  L.  Templeman,  for  ap- 
pellant J.  E.  Murray,  M.  J.  Cavanaugh,  and 
H.  P.  Napton,  for  respondent 

POORMAN,  C.  This  is  an  action  in  eject- 
ment. Verdict  and  judgment  was  rendered 
for  defendant  Plaintiff  moved  for  a  new 
trial,  which  was  granted,  and  the  defendant 
appeals. 

It  appears  from  the  record  that  the  Smoke- 
house lode  claim  was  located  April  16,  1875; 
that  the  same  Is  within  the  corporate  limits 
of  the  city  of  Butte;  that  title  to  this  claim, 
or  an  undivided  interest  therein,  afterwards 
passed  by  mesne  conveyance  to  this  plain- 
tiff: that  in  July,  1882,  the  plaintiff  institut- 
ed this  action,  claiming  to  be  the  owner  of 
the  ground;  that  he  tiad  been  ousted  from 
the  same  by  the  defendant  who  was  then 
In  possession.  The  action  therefore  appears 
to  liave  been  pending  in  the  courts  for  about 
22  years.  The  defendant  discUims  any  right 
to  the  possession  of  any  part  of  the  claim 
other  than  that  conveyed  to  It  by  deeds,  ex- 
cept its  right  to  the  use  of  that  portion  of 
the  ground  occupied  by  and  used  as  streets 
and  alleys,  and  alleges  that  this  ground  was 
80  used  and  occupied  prior  to  the  location  of 
this  lode  claim  and  under  the  act  of  Con- 
gress of  July  26,  1866,  c.  262  (14  Stat  251), 
giving  the  right  of  way  for  the  construction 
of  highways  over  public  lands,  etc. 

At  the  trial  of  the  action  the  plalntlfl  in- 
troduced evidence  of  his  title,  and  of  the 
rental  value  of  the  ground  occupied  by  the 
city,  and  rested.  The  defendant  Introduced 
evidence  tending  to  show  that  the  ground  in 
dispute  had  been  regularly  laid  out  and  used 
as  streets  and  alleys  of  the  town  of  Butte 
prior  to  April  16,  1875.  Defendant  also 
sought  to  show  by  evidence  certain  condi- 
tions existing  and  proceedings  takeu  relative 
to  the  laying  out  of  the  town  site  of  Butte 
subsequent  to  that  date.    The  plaintiff,  bow- 
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ever,  obJe.cted  io  the  IntroducHoh  of  any  evi- 
dence along  that  line  after  April  16,  1875, 
and  the  court  refused  to  admit  the  evi- 
dence. The  case  was  then  tried  upon  the 
theory  that  no  evidence  relative  to  condi- 
tions existing  subsequent  to  April  16,  1875, 
\caa  admissible.  The  plaintifT,  in  his  rebut- 
tal testimony,  sought  to  show  certain  condi- 
tions existing  subsequent  to  this  last-named 
date,  but  the  court  adhered  to  the  former 
ruling  Trhich  it  bad  made  in  sustaining  plain- 
tiff's objection,  and  refused  to  admit  the  evi- 
dence. The  court  also  refused  to  admit  in 
evidence  a  photograph  alleged  to  have  been 
taken  in  October,  1875.  The  plalntlfC  assign- 
ed these  rulings  of  the  court  as  error,  and 
the  court  granted  a  new  trial. 

It  Is  evident  that  if  it  were  error  to  re- 
fuse evidence  tending  to  show  conditions  ex- 
istiug  subsequent  to  April  16,  1875,  the  court 
was  led  into  the  error  by  the  plalntifC;  and 
as  was  said  in  Newell  v.  MeyendortF,  9  Mont. 
254,  23  Pac.  333,  8  L.  R.  A.  440,  18  Am.  St. 
Rep.  738:  "A  party  in  an  action  is  bound  by 
his  pleadings.  He  is  also  bound  by  the  rul- 
ings of  the  court  which  he  obtains  upon  his 
own  motion,  and  is  estopped  from  claiming 
such  ruling  as  error.  2  Herman  on  Estop- 
pel, {  823,  and  note.  A  party  is  bound  by 
his  theory  and  presentation  of  his  case.  'A 
party  cannot  get  relief  on  one  basis,  and  then 
seek  a  new  chance  to  litigate,  on  the  sug- 
gestion that  he  has  a  defense  which  he  did 
not  see  fit  to  rely  on  before.' " 

The  photograph  of  defendant  city  taken 
in  October,  1875,  was  offered  in  evidence. 
■  The  court,  in  ruling  thereon,  said:  "It  may 
be  introduced  for  the  purpose  of  showing  the 
condition  of  Butte  prior  to  April  16,  1875." 
The  plaintiff,  however,  refused  to  put  the 
photograph  in  evidence  for  tills  restricted 
purpose;  showing  conclusively  that  the  ob- 
ject of  the  plaintiff  was  to  show  conditions 
existing  subsequent  to  April  16,  1875.  The 
plaintiff  could  not  complain  of  the  action  of 
the  court  In  limiting  this  evidence  to  the 
time  named. 

It  was  further  alleged  that  the  court  erred 
in  not  rendering  judgment  for  the  plaintiff 
on  the  stipulation  filed.  This  stipulation  is 
to  the  effect  that  Broadway  street.  Park 
street,  Main  street,  and  Granite  street,  with- 
in the  boundary  lines  of  what  is  known  as 
the  "Smokehouse  Lode  Mining  Claim,"  were 
used  as  public  highways  prior  to  and  at  the 
time  of  the  alleged  location  of  the  Smoke- 
house lode,  and  that  the  same  have  ever 
since  been  used  as  such.  This  stipulation 
was  in  effect  an  admission  by  the  plaintiff  of 
defendant's  contention  respecting  the  streets 


named  therein,  to  wit,' that  this  gronnd  was 
occupied  as  public  highways  at  the  time  of 
the  location  of  this  mining  claim. 

It  was  further  claimed  by  plaintiff  that  the 
court  erred  in  striking  out  certain  testimony 
of  the  witness  Kroft  relative  to  the  exist- 
ence of  a  placer  claim  on  the  ground  In  dis- 
pute. The  question  asked  the  witness  was: 
"I  will  ask  you  if  you  had  any  placer  ground 
within  the  limits  of  the  Smokehouse  lode 
location  prior  to  1875,  or  any  other  place?" 
To  this  question  the  witness  replied:  "I  do 
not  know  when  I  bought  Verson  out— wheth- 
er it  was  in  1875  or  1876.  I  bought  him  out 
in  that  time."  The  defendant  moved  to  strike 
out  this  answer  as  being  Incompetent  and 
immaterial,  and  as  being  too  indefinite  as 
to  time.  The  court  made  this  ruling: 
"Strike  out  that  portion  concerning  the  buy- 
ing of  placer  ground  prior  to  1875."  Inas- 
much as  there  was  no  evidence  of  the  buying 
of  any  placer  ground  prior  to  1875,  the  rul- 
ing of  the  court  was  practically  without 
meaning  and  harmless. 

It  was  further  maintained  by  the  plaintiff, 
in  urging  his  motion  for  a  new  trial,  that 
the  evidence  was  insufiiclent  to  sustain  the 
verdict.  This  claim  cannot  be  sustained. 
Several  witnesses  on  the  part  of  defendant 
testified  to  the  existence  of  these  streets  and 
alleys  prior  to  the  location  of  the  mining 
claim,  and,  while  there  was  some  evidence 
tending  to  show  that  some  portions  of  some 
of  the  streets  did  not  exist  at  that  time,  the 
variance  is  too  slight  to  be  regarded  as  a 
substantial  conflict. 

From  the  evidence  presented  In  this  rec- 
ord, but  one  conclusion  can  be  reached,  and 
that  is  embodied  in  the  verdict  of  the  Jury. 
The  evidence  excluded  was  excluded  in  ac- 
cordance with  the  theory  of  the  case  which 
the  plaintiff  himself  had  led  the  court  to  es- 
tablish, and  is  therefore  not  error  of  which 
the  plaintiff  can  complain. 

We  find  no  error  in  tills  record  which 
would  Justify  the  court  in  setting  aside  the 
verdict  of  the  Jury  and  in  granting  plain- 
tiff a  new  trial.  We  therefore  recommend 
that  the  order  granting  the  new  trial  be  re- 
versed. 

CLAYBEHG,  CO.,  and  CALLAWAY,  C, 
concur. 

PER  CURIAM.  For  the  reasons  stated  In 
the  foregoing  opinion,  the  order  granting  a 
new  trial  Is  reversed. 

MILBURN,  J.,  not  having  heard  the  ar- 
gument, takes  no  part  in  the  decision. 


Digitized  by 


Google 


Kan.) 


GERMAN  INS.  CO,  T.  ALLEN. 


629 


GERMAN  INS.  CO.  OF  FRBBPORT,  ILL., 

V.  ALLEN. 

(Supreme  Court  of  Kansas.     July  7,  1904.) 

INSUBANCG— KEGPINO     BOOKS— WAIVER    07 
CONDITIONS — FORFEITURE. 

1.  A  provision  in  a  fire  insurance  policy  that 
a  merchant  will  keep  books  showing  the  pur- 
chase and  sale  of  goods  for  cash,  credit,  and 
exchange,  and  produce  the  same,  with  the  last 
inventory,  in  case  of  a  loss,  may  be  waived ; 
and  when  an  agent  who  issued  a  policy  was 
informed,  after  the  contract  was  made,  as  to 
the  system  of  bookkeeping  used  by  the  insured, 
which  did  not  include  a  cashbook,  and  then 
stated  that  the  system  was  all  right,  and  would 
be  satisfactory,  the  insurance  company  cannot, 
after  a  loss,  defend  on  the  ground  that  a  cash- 
book  was  not  kept,  but  the  requirement  will  be 
deemed  to  have  been  waived. 

2.  Where  the  adjuster  of  a  fire  insurance 
company,  after  a  loss,  learns  of  a  noncompli- 
ance by  the  insured  with  a  provision  of  the 
policy  with  regard  to  keeping  books,  and,  in- 
stead of  declaring  a  forfeiture  therefor,  nego- 
tiates with  the  insured  for  the  making  of  other 
and  better  proofs,  extends  the  time  to  make 
proofs,  and  requires  the  insured,  at  some  trou- 
ble and  expense,  to  submit  to  an  examination 
under  oath  as  to  the  fire  and  the  property  de- 
stroyed, the  company  will  be  deemed  to  have 
-waived  the  right  of  forfeiture. 

(Syllaboa  by  the  Court.) 

Error  from  District  Court,  Coffey  County: 
Dennis  Madden,  Judge. 

Actl<«  by  3.  H.  Allen  agalnat  the  German 
Insiinince  Company  of  Freeport,  ID;  Judg- 
ment  for  plaintiff.  Defendant  brings  error. 
Affirmed. 

Baruett  &  Bamett  and  Joe  Rolston,  for 
plaintiff  In  error.  W.  W.  Brown  and  Kellogg 
&  Madden,  for  defendant  In  error. 

JOHNSTON,  C.  J.  This  was  an  action 
brought  by  Mrs.  J.  H.  Allen  against  the  Ger- 
man Insurance  Company  of  Freejiort  upon  a 
contract  insuring  a  store  building  and  a 
stock  of  merchandise  therein  against  loss  or 
damage  by  Are.  The  policy  of  Insurance  was 
issued  on  September  7,  1901,  and  the  building 
and  stock  of  goods  were  wholly  destroyed  by 
fire  on  September  24,  1901.  Payment  of  the 
loss  was  refused  by  the  insurance  company 
because  of  alleged  nonperformance  of  the 
conditions  of  the  policy  by  the  Insured.  The 
contract  contained  what  is  commonly  spoken 
of  as  the  "iron-safe  clause,"  by  which  the 
Insured  agreed  to  keep  a  set  of  books,  show- 
ing a  record  of  the  business  transacted.  In- 
cluding all  purchases  and  sales,  both  for 
credit,  cash,  and  exchange,  as  well  as  the 
last  Inventory  of  the  stock,  taken  within  12 
months  prior  to  the  happening  of  the  loss, 
and  keeping  books  and  Inventory  securely 
locked  In  a  fireproof  safe  at  night  and  when 
the  store  was  not  actually  open  for  business, 
and  also  the  further  provision  that  such 
books  and  Inventory  would  be  produced  In 
case  of  any  loss,  and.  In  the  event  of  a  fail- 
ure to  produce  the  same,  the  policy  should  be 
deemed  to  be  null  and  void.    On  the  part  of 

%  2.  See  Insuranca,  voL  28,  Cent.  Dig.  (  1071. 
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the  company  it  was  contended  that  the  In- 
sured had  failed  to  keep  the  books  showing 
her  cash  sales,  or  to  produce  any  such  books 
after  the  loss  occurred.  The  insured  con- 
tended that  she  had  substantially  performed 
the  ccmditlons  and  requirements  of  the  i>ollcy, 
and,  if  she  had  failed  to  any  extent,  it  bad 
been  waived  by  the  company  and  its  agents. 
Among  other  questions,  that  of  waiver  was 
submitted  to  the  Jury,  and  its  finding  was 
in  favor  of  the  insured,  and  she  was  awarded 
$2,400 — the  full  amount  provided  for  in  the 
policy — and  also  an  attorney's  fee  In  the  sum 
of  $100. 

The  Btlpniatlon  to  keep  a  set  of  books, 
showing  the  purchase  and  sale  of  goods  for 
cash,  credit,  and  exchange,  together  with  an 
inventory  of  the  stock  of  merchandise,  and 
the  production  of  the  same  in  case  of  loss,  is 
an  important  feature  of  the  contract.  A  set 
of  books  was  kept  by  the  insured,  but  it  ap- 
pears that  no  casblMok,  or  book  showing  the 
sale  of  goods  for  cash,  was  kept,  and,  of 
course,  none  was  produced  after  the  loss  oc- 
curred. Whether  the  record  of  the  business 
done  by  the  insured  could  be  fairly  deter- 
mined from  the  books  actually  kept,  we  need 
not  now  inquire. 

After  the  contract  of  the  Insurance  had 
been  made,  the  attention  of  the  agent  of  the 
company  who  Issued  the  policy  was  drawn 
to  the  method  of  bookkeeping — that  is,  that 
she  kept  a  daybook,  a  register,  and  a  ledger — 
and  he  said  that  they  were  kept  right.  In 
effect,  he  declared  that  her  method  of  keep- 
ing books  would  be  sufliclent,  as  well  as  sat- 
isfactory to  the  insurance  company.  This 
condition  was  intended  for  the  benefit  and 
protection  of  the  Insurer,  and,  like  other 
provisions  of  the  insurance  contract,  it  might 
be  waived  by  the  company.  As  the  agent 
Issued  policies,  and  had  full  power  to  repre- 
sent and  bind  the  company,  his  statement 
waived  defects.  If  there  were  any.  In  the 
system  of  bookkeeping.  This  is  not  to  be 
regarded,  nor  was  it  treated  by  the  court,  as 
a  preliminary  oral  or  contemporaneous  agree- 
ment. If  It  had  been  of  such  a  character.  It 
would  have  been  merged  In,  and  could  not  be 
set  up  to  contradict  and  overthrow,  the  final 
written  contract  The  Jury  were  Instructed 
that  the  statement  of  the  waiver,  to  be  ef- 
fective, must  have  been  made  after  the  pol- 
icy tiad  been  issued  and  delivered  to  the  In- 
sured. There  was  testimony  tending  to 
show  that  It  was  made  after  the  contract  of 
insurance  had  been  completed  and  the  policy 
delivered.  In  addition  to  this  waiver,  the  ad- 
juster, although  directly  informed  that  no 
cashbook  had  been  kept,  did  not  declare  a 
forfeiture,  but  negotiated  with  the  Insured 
about  making  other  and  better  proofs  of  loss. 
At  the  same  time,  it  is  true,  he  declared  that 
the  company  did  not  thereby  waive  any  of 
tlie  conditions  of  the  policy  or  the  rights  of 
the  company,  but  bis  conduct  was  hardly 
consistent  with  his  declarations.  Later  he 
aotually  extended  the  tim^  for  making  proof. 
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and,  more  than  that,  required  the  Insured, 
at  some  trouble  and  expense,  to  appear  In 
another  town  and  submit  to  an  examination 
under  oath  with  respect  to  the  property  and 
the  loss.  At  this  time  there  was  an  extended 
Inquiry  as  to  the  ownership  of  the  stock  of 
goods,  the  quantity,  quality,  and  value,  the 
inventory  that  had  been  taken,  the  goods  on 
hand  when  the  fire  occurred,  the  probable 
origin  of  the  flre,  and  the  conduct  of  the  in- 
sured at  the  time.  These  negotiations  and 
transactions,  after  learning  that  no  cashbook 
had  been  kept,  amounted  to  a  waiver  of  the 
requirement  and  of  forfeiture,  if  any  ground 
therefor  existed.  Assurance  Co.  v.  Bradford, 
00  Kan.  82,  55  Pac.  333. 

An  attorney's  fee  was  allowed,  and  an  at- 
tack has  been  made  on  the  statute  under 
which  the  allowance  was  made.  Several  de- 
<-l8ion3  have  been  made  upholding  the  valid- 
it.v  of  the  law,  and  the  question  Is  no  longer 
open  for  debate.  Assurance  Co.  v.  Bradford, 
supra;  Alliance  Insurance  Co.  T.  Cort>ett,  68 
Kan. ,  77  Pac.  108. 

The  Judgment  of  the  district  court  will  be 
affirmed.    All  the  Justices  concurring. 


CORUM  V.  HUBBARD. 

(Supreme  Court  of  Kansas.     July  7,  1904.) 

BUUNG  OM   DEMnHEEB— BEVIEW— BEOOBD^ 
TIME   OF  FILINQ. 

1.  Where  the  court  sustained  the  demurrer  of 
piaintiff  to  one  of  the  defenses  contained  in  de- 
fendant's answer,  and  the  trial  proceeded  on 
the  remaining  defenses  of  the  answer,  the  mling 
on  the  demurrer  constitutes  such  an  order  of 
the  trial  court  that,  to  be  reviewed,  the  record 
thereof  must  be  filed  in  the  Supreme  Court 
within  one  year  after  the  sustaining  of  the  de- 
murrer. 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Kingman  Coun- 
ty; P.  B.  Gillett,  Judge. 

Action  by  William  W.  Hubbard  against  U 
M.  Corum.  Judgment  for  plaintiff.  Defend- 
nut  brings  error.    Affirmed. 

Thos.  B.  Wall  and  T.  A.  Noftzger,  for  plain- 
tiff in  error.  Carver  &  Larimer  and  Geo.  L. 
Hay,  for  defendant  In  error. 

ATKINSON,  J.  This  is  an  action  by  Wil- 
liam W.  Hubbard  to  foreclose  a  mortgage  for 
$1,400  on  a  tract  of  160  acres  of  land  In 
Kingman  county.  It  is  the  second  foreclos- 
ure of  this  mortgage.  The  defendaut,  L.  M. 
Corum,  purchased  the  premises  after  they 
liad  been  incumbered.  By  error  in  the  for- 
mer action  of  foreclosure,  instead  of  making 
defendant,  the  owner  of  the  legal  title  to  the 
premises,  a  party  to  the  action,  the  name  of 
"L.  M.  Crum"  was  used.  Service  was  by 
publication.  Defendant  made  no  appearance. 
Foreclosure  was  had,  premises  went  to  sale, 
were  purchased  by  plaintiff,  and  a  sheriff's 
deed  issued  to  him  therefor.  Thereafter  de- 
fendant denied  to  plaintiff  possession  Of  the 


premises,  and  this  second  action  In  foreclos- 
ure was  begun.  Upon  the  first  trial  of  this 
case  the  district  court  denied  to  plaintiff  a 
second  foreclosure  of  the  mortgage.  The 
case  was  then  brought  to  this  court  (Hrtb- 
bard  v.  Corum,  63  Kan.  309,  68  Pac.  1128), 
and  was  reversed  and  remanded.  In  this  ac- 
tion a  personal  Judgment  was  asked  against 
defendant,  based  on  a  claim  that,  in  the  deed 
conveying  the  premises  to  defendant,  he  had 
assumed  the  payment  of  the  mortgage.  At 
the  time  of  the  commencement  of  the  action 
a  writ  of  attachment  was  issued,  and  levied 
upon  other  lands  of  defendant.  This  attach- 
ment subsequently,  upon  application,  was 
discharged  by  the  court. 

Among  other  defenses  interposed  by  de- 
fendant In  bis  answer  to  plaintiff's  petition 
was  a  claim  or  set-off  for  $1,100  damages  al- 
leged by  defendant  to  have  been  by  him  sus- 
tained on  account  of  the  wrongful  attach- 
ment of  his  premises  by  plaintiff.  A  demur- 
rer was  by  the  court  sustained  to  this  fifth 
defense  of  the  answer.  Of  this  ruling  of  the 
court,  error  Is  assigned.  Wliether  defend- 
ant's claim  for  damages  would  constitute  a 
proper  set-off  to  platntllTs  claim  on  fore- 
closure, it  is  not  necessary  to  determine. 
The  record  discloses  that  more  than  three 
years  elapsed  after  the  sustaining  4^  the  de- 
murrer before  the  petition  In  error  was  filed 
In  this  court  When  the  court  sustained  the 
demurrer  to  that  portion  of  defendant's  an- 
swer, be  could  have  immediately  brought  that 
order  of  the  trial  court  to  this  court  for  re- 
view. Code  Civ.  Proc.  S  542.  He  could  not 
bring  it  to  this  court  after  one  year  from  the 
making  of  the  order,  and  have  It  reviewed. 
Id.  8  556;  Blackwood  t.  Shaffer,  44  Kan. 
273,  24  Pac.  423. 

While  the  case  was  pending  In  the  Su- 
preme Court,  defendant,  unsolicited,  wrote 
several  letters  to  plaintiff,  residing  in  the 
state  of  New  Hampshire,  and  later  called 
on  plaintiff  at  his  home.  While  there  defend- 
ant procured  from  plaintiff,  for  the  sum  of 
$200,  a  release  of  the  mortgage,  which  he 
caused  to  be  placed  of  record.  After  the 
case  was  by  this  court  reversed  and  remand- 
ed, defendant  filed  a  supplemental  answer, 
pleading  the  discharge  and  satisfaction  of 
the  note  and  mortgage  sued  upon.  Plaintiff 
replied,  alleging  that  the  satisfaction  of  the 
mortgage  had  been  by  defendant  obtained 
from  plaintiff  through  misrepresentation  and 
fraud.  The  case  was  tried  before  the  court 
and  a  Jury  upon  the  question  of  whether  or 
not  the  satisfaction  of  the  mortgage  had  been 
obtained  by  defendant  from  plaintiff  through 
misrepresentation  and  fraud.  A  verdict  was 
returned  In  favor  of  plaintiff.  The  claim  for 
a  personal  Judgment  against  defendant  was 
\ylthdrawn.  The  court  adopted  the  verdict 
of  tlie  Jury,  and  entered  Judgment  In  foreclos- 
ure for  the  sum  of  $1,880. 

No  material  errors  appear  in  the  record. 
The  Judgment  of  the  court  below  will  be  af- 
firmed.   AU  the  Jaetlces  concuiring. 
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RANKIN  y.  BARTON. 
(Supreme  Ck>art  of  Kansas.    July  7,  1904.) 

NATIONAL  BANKS — BTOCKHOLDEBS'  LIABILITY 
— ENFORCEMENT— LIMITATIONS  —  FAILUBE  TO 
MAKX   ASSESSMENT   IN   SEASONABLE  TIME. 

1.  An  action  to  enforce  the  individual  liability 
of  a  atockholder  in  a  national  bank  is  governed 
by  the  statute  of  limitations  of  the  state  in 
which  the  action  is  brought. 

2.  Ordinarily,  a  cause  of  action  on  such  lia- 
bility does  not  accrue  until  the  Comptroller  of 
the  Currency  orders  an  assessment  upon  the 
stockholder;  but  that  officer  is  subject  to  the 
rule  that,  where  preliminary  action  is  essential 
to  the  bringing  of  a  suit  upon  a  claim,  and  such 
precedent  action  deTolves  upon  the  claimant,  he 
cannot  prevent  the  operation  of  the  statute  of 
limitations  by  unnecessary  delay  in  taking  such 
action. 

3.  Where  a  national  bank  becomes  insolvent, 
it  is  the  duty  of  the  comptroller  to  make  an 
accounting,  and  determine  the  necessity  for  as- 
sessments upon  stockholders,  and,  if  any,  the 
extent  of  the  same,  within  a  reasonable  time; 
and  if  he  fails  to  do  so  within  that  time  the 
statute  of  limitations  will  then  begin  to  run 
in  favor  of  stockholders. 

4.  Where  the  facts  alleged  in  his  pleading  dis- 
close that  an  assessment  against  stockholders 
was  _  not  made  within  a  reasonable  time,  the 
admission  is  not  overcome  by  an  averment  that 
he  did  exercise  diligence  and  made  a  second 
assessment  as  soon  as  he  ascertained  that  the 
6rst  assessment  and  the  assets  of  the  bank  were 
insufficient. 

(Syllabus  by  the  Court.) 

£rror  from  District  Court,  Reno  County. 

Action  by  George  C.  Rankin,  as  receiver, 
ai^ainst  Edward  B.  Barton.  There  was  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.    Affirmed. 

H.  Whiteside,  for  plaintiff  in  error.  Geo. 
A.  Tandeveer  and  F.  L.  Martin,  for  defend- 
ant In  error. 

JOHNSTON,  C.  J.  ThU  was  an  acUon  to 
enforce  the  Individual  liability  of  a  stock- 
holder In  a  national  bank.  In  bis  petition 
George  C.  Rankin  alleged  that  be  was  the 
receiver  of  the  Hutchinson  National  Bank, 
which  became  Insolvent  in  1893;  that  after 
an  accounting,  and  <m  July  19,  1891,  the 
Comptroller  of  the  Currency  found  it  neces- 
sary and  ordered  an  assessment  of  |75,000 
upon  the  Individual  liability  of  the  stock- 
bolders,  being  $75  on  each  share  of  stock, 
to  pay  the  debts  of  the  bank.  It  was  fur- 
ther averred  that  after  the  application  of  the 
amounts  collected  on  this  assessment,  and 
after  a  further  accounting,  it  was  found  nec- 
essary to  make,  and  the  comptroller  on  No- 
vember 20,  1900,  did  make,  a  further  assess- 
ment of  110,000,  being  $10  upon  each  share 
of  stock,  and  "that  said  assessment  was 
made  Just  as  soon  as  discovered.  In  the  ex- 
ercise of  diligence,  to  be  necessary,  and  Just 
as  soon  as  it  was  ascertained  that  the  first 
assessment  and  the  assets  of  the  bank  were 
InsnfDcient."  It  was  alleged  that  the  de- 
fendant owned  33  shares  of  stock,  and  that 

%  8.  See  Banks  and  BaakiDg,  vol.  6,  Cent.  Dig.  i 


bis  contribution  under  the  second  assessment 
was  $627,  which  he  had  failed  to  pay,  and 
for  which  Judgment  was  asked.  This  action 
•was  commenced  on  November  13,  1902.  The 
defendant  demurred  to  the  petition  because 
it  did  not  contain  Bufflclent  facts  to  consti- 
tute a  cause  of  action,  and  showed  upon  Its 
face  that  the  plalntlfTs  action  was  barred 
by  the  statute  of  limitations.  The  demurrer 
was  sustained  by  the  trial  court,  and  the 
question  argued  here  is  whether  the  second 
attempt  to  enforce  the  individual  liability  of 
stockholders,  made  more  than  nine  years  aft- 
er the  Insolvency  of  the  bank,  was  in  time 
to  escape  the  bar  of  the  statute  of  limita- 
tions. 

Under  the  national  bank  act  shareholders 
of  a  bank  are  made  individually  responsible 
for  the  debts  of  the  bank  to  the  extent  of 
the  par  value  of  their  stock  in  addition  to 
the  amount  which  they  have  Invested  in 
such  stock.  In  case  of  the  Insolvency  and 
liquidation  of  a  national  bank  the  Comptrol- 
ler of  the  Currency  Is  vested  with  authority 
to  appoint  a  receiver  to  make  an  account- 
ing, and.  If  necessary,  enforce  the  double  li- 
ability of  stockholders.  Whether  a  resort  to 
this  personal  liability  Is  necessary,  and  to 
what  extent,  is  for  him  to  determine.  This 
was  specifically  determined  in  Kennedy  v. 
Gibson,  8  Wall.  498,  19  L.  Ed.  47C,  where  it 
was  said:  "It  Is  for  the  comptroller  to  de- 
cide when  It  Is  necessary  to  Institute  pro- 
ceedings against  the  stockholders  to  enforce 
their  personal  liability,  and  whether  the 
whole  or  a  part,  and,  if  only  a  part,  how 
much,  shall  be  collected.  These  questions 
are  referred  to  his  Judgment  and  discretion, 
and  his  determination  Is  conclusive.  The 
stockholders  cannot  controvert  it.  It  is  not 
to  be  questioned  In  the  litigation  that  may 
ensue.  He  may  make  It  at  such  time  as  be 
may  deem  proper  and  upon  such  data  as 
shall  be  satisfactory  to  him.  This  action  on 
his  part  Is  indispensable  whenever  the  per- 
sonal liability  of  the  stockholders  is  sought 
to  be  enforced,  and  must  precede  the  insti- 
tution of  suit  by  the  receiver."  It  Is  con- 
tended that  there  Is  no  enforceable  liability 
until  the  comptroller  exercises  his  Judgment 
and  discretion  and  makes  an  assessment, 
and  that,  his  act  in  ordering  an  assessment 
being  Indispensable  as  a  precedent  to  the 
commencement  of  an  action  to  enforce  pay- 
ment, the  time  limited  for  the  commence- 
ment of  an  action  did  not  begin  to  run  un- 
til the  assessment  had  been  made.  Although 
the  cause  of  action  arose  under  an  act  of 
Congress,  that  body  prescribed  no  limitation 
on  the  remedy  against  stockholders,  and 
hence  the  statutory  limitation  of  the  state 
In  which  the  action  was  brought  necessarily 
applies.  This  was  decided  by  the  Supreme 
Court  of  the  United  States  In  Campbell  ▼. 
Haverhill,  155  U.  S.  CIO,  15  Sup.  Ct.  217,  3« 
L.  Ed.  280,  in  an  action  for  tlie  Infringement 
of  a  patent,  where  it  was  remarked  that  "the 
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tmtb  l8  that  statutes  of  limitations  affect 
the  remedy  only,  and  do  not  Impmr  the  right, 
and  that  the  settled  policy  of  Congress  has 
been  to  permit  rights  created  by  its  statutes 
to  be  enforced  in  the  manner  and  subject  to 
the  limitations  prescribed  by  the  laws  of 
the  several  states."  See,  also,  M'EImoyle  v. 
Cohen,  13  Pet.  312,  10  L.  Ed.  177;  Andreae 
V.  Redfleld,  08  U.  S.  225.  25  L.  Ed.  158;  Bar- 
ney V.  Oelrichs,  138  U.  S.  529,  11  Sup.  Ct. 
414,  34  L.  Ed.  ia37;  Bausermati  v.  Blunt, 
147  U.  S.  ($■17,  13  Sup.  Ct.  46G,  37  L.  Ed.  31C. 
As  the  remedy  and  the  time  of  its  enforce- 
ment is  governed  by  the  local  law,  the  next 
inquiry  is,  when  did  the  cause  of  action  ac- 
crue? The  stockholder's  liability  was  as- 
sumed when  the  contract  of  subscription 
was  made;  but  it  was  not  enforceable,  and 
the  right  of  action  thereon  did  not  arise, 
until  action  was  talceu  by  the  comptroller. 
IIow  long  may  action  be  iMstpoued  by  that 
oflScer  without  sacrificing  the  remedy? 
Whatever  the  rule  may  be  in  other  states, 
it  is  well  settled  in  Kansas  that  essential 
steps  preliminary  to  the  bringing  of  an  ac- 
tion must  be  taken  within  a  reasonable  time, 
and,  if  not  then  taken,  the  statute  of  limita- 
tions will  begin  to  run.  Railroad  Co.  v.  Bur- 
lingame  Township,  30  Kan.  C28,  14  Pac.  271. 
50  Am.  Rep.  578;  Rork  v.  Commissioners  of 
Douglas  County,  40  Kan.  175.  20  Pac.  301; 
Bauserman  v.  Cliarlott,  40  Kan.  480,  20  Pac. 
1051;  Kulp  V.  Kulp,  51  Kan.  341,  32  Pac. 
1118,  21  L.  R.  A.  550;  Commissioners  of 
Graham  County  t.  Van  Slyck,  52  Kan.  622. 
35  Pac.  299;  Harrison  v.  Benefit  Society,  59 
Kan.  29,  51  Pac.  893;  Bank  v.  King,  «0  Kan. 
733,  57  Pac.  952;  Black  v.  Elliott,  63  Kan. 
211,  65  Pac.  215,  88  Am.  St.  Rep.  23;  West 
V.  Topeka  Sav.  Bank,  66  Kan.  524,  72  Pac. 
252,  63  L.  R.  A.  137;  Bauserman  v.  Blunt, 
147  V.  a.  647,  13  Sup.  Ct.  466,  37  L.  Ed.  310. 
The  condition  of  the  bank,  the  preservation 
of  the  assets,  and  the  adjustment  of  claims 
and  payments  of  creditors  all  enjoined 
prompt  action  on  the  part  of  the  comptrol- 
ler. West  V.  Bank,  supra,  was  an  action 
to  enforce  a  stockholder's  liability.  Pay- 
ments on  subscriptions  to  bank  stock  were 
to  be  made  at  intervals  on  the  call  of  the 
directors.  The  bank  became  insolvent,  and 
no  call  or  demand  for  payments  on  subscrip- 
tion was  made  for  some  time,  and  it  was 
held  that  the  statute  of  limitations  began  to 
run,  notwithstanding  the  omission  to  make 
the  call.  In  speaking  of  the  diligence  neces- 
sary in  such  a  ease,  Justice  Burch  remarke<l 
that:  "Being  Insolvent,  the  duty  of  the  cor- 
poration to  satisfy  its  obligations  became 
nrgent  and  Imperative.  As  creditor  it  had 
the  power  to  fix  at  once  Its  debtor's  liability. 
Delay  for  a  sins:le  day  was  Inexcusable,  and 
the  statute  coninieneed  to  run  at  once." 
And  farther  along  In  the  opinion  It  was  said 
that:  "The  principle  of  A.  T.  &  S.  F.  R.  R. 
Co.  V.  Burlingame  Township,  supra,  Is  now 
so  thoroughly  engrained  in  the  fabric  of  our 
Jurisprudence  that  it  is  not  suflicient  In  this 


state  to  say,  with  the  authorities  Just  cited, 
that  the  statute  does  not  commence  to  run 
until  the  unconditional  liability  is  fastened 
upon  the  subscriber  by  a  call  or  Its  equiva- 
lent. Since  the  corporation  can  fix  the  lia- 
bility, and  thereby  start  the  statute,  delay 
in  doing  so  cannot  prevent  its  running.  To 
hold  otherwise,  and  permit  the  liability  of 
the  stockholder  to  continue  for  an  indefinite 
period,  would  defeat  the  policy  underlyiui; 
the  statute."  Of  course,  the  cK>mptroller  i:i 
not  required  to  make  an  assessment  until  be 
has  had  time  to  ascertain  the  condition  of 
the  bank  by  summing  up  the  claims  of  cred- 
itors and  appraising  Its  assets.  But  notbini; 
in  tlie  duties  imposed  upon  that  officer  makes 
a  long  delay  necessary  to  determine  the  nec- 
essity for  an  assessment  or  the  extent  of  It. 
One  assessment  does  not  necessarily  exhaust 
his  power  to  make  another,  providing  it  is 
done  within  the  time  such  liabilities  may  be 
enforced.  In  referring  to  the  promptitude 
necessary  in  such  cases,  Justice  Swayne,  of 
the  Supreme  Court  of  the  United  States,  in 
Kennedy  v.  Gibson,  supra,  said  that:  "A 
speedy  adjustment  ts  necessary  to  the  effi- 
ciency and  utility  of  the  law.  The  interests 
of  the  creditors  require  It,  and  it  was  the 
obvious  policy  and  purpose  of  Congress  to 
give  it.  If  too  much  be  collected,  it  is  pro- 
vided by  the  statute  that  any  surplus  which 
may  remain  after  satisfying  all  demands 
against  the  association  shall  be  paid  over 
to  the  stockholders.  It  Is  better  that  there 
should  be  more  than  may  prove  to  be  need- 
ed than  that  the  evils  of  delay  should  be  en- 
countered." The  present  action  was  brought 
nine  years  after  the  insolvency  of  the  bank, 
and  more  than  eight  years  after  the  first  as- 
sessment had  been  made.  The  averment  by 
plaintiff  that  he  was  diligent  in  the  matter 
is  no  more  than  a  conclusion,  and  does  not 
overcome  the  effect  of  the  allegations  show- 
ing unreasonable  delay  and  manifest  negli- 
gence. It  is  not  always  easy  to  determine 
what  is  a  reasonable  time  within  which  such 
action  should  be  taken,  but  it  does  appear 
beyond  dispute  that  the  comptroller  made  an 
accounting  and  ascertained  the  condition  of 
the  bank  eight  years  before  the  present  ac- 
tion was  brought.  About  a  year  elapsed  l>e- 
tween  the  insolvency  and  the  first  assessi- 
nient.  and  that  appears  to  have  been  a  rea- 
sonable time  within  which  the  prerequisite 
steps  towards  fixing  the  liability  of  stock- 
holders should  have  been  taken.  An  ac- 
counting was  In  fact  had,  and  on  that  the 
necessity  was  determined  and  the  order  was 
made.  It  may  be  said  that  the  action  of  the 
comptroller  in  not  making  a  full  assessment 
in  the  first  instance  was  ont  of  considera- 
tion for  tiie  stockholders,  and  in  order  that 
lie  might  not  collect  more  than  was  neces- 
sary; but.  as  was  said  in  Kennedy  v.  Gib- 
son, supra,  if  too  much  is  collected,  and  a 
suri'lus  remains  after  satisfying  the  demands 
against  the  bank,  it  may  be  repaid  to  the 
stockholders.    "It  is  better  that  there  should 
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be  more  than  may  prove  to  be  needed  than 
tbat  the  evils  of  delay  should  be  encounter- 
ed." 

Attention  is  called  to  the  case  of  Aldrlcb 
T.  Skinner  (C.  C.)  88  Fed.  375,  In  which  it 
Is  held  that  the  time  limited  for  the  com- 
mencement of  such  an  action  as  this  cannot 
begin  to  run  until  the  assessment  has  been 
ordered.  The  court  in  that  case,  however, 
gave  no  consideration  to  the  question  pre- 
sented in  this,  and  that  Is  whether  the  de- 
lay of  the  comptroller  to  take  the  prerequi- 
site steps  within  a  reasonal>le  time  would 
start  the  running  of  the  statute.  The  court 
recognized  that  an  action  to  enforce  such  li- 
ability Is  governed  by  the  rule  of  the  state 
in  which  the  action  is  brought,  and,  if  the 
question  had  been  presented,  would  undoubt- 
edly have  followed  the  Supreme  Court  of 
the  United  States  in  Banserman  v.  Blunt  su- 
pra. In  holding  tbat  the  prevailing  rule  in  a 
state  requiring  a  party  to  take  the  prelimi- 
nary steps  necessary  to  the  bringing  of  a 
suit  within  a  reasonable  time,  and,  If  he 
does  not,  that  the  statute  will  begin  to  run 
within  a  reasonable  time  after  he  could  have 
taken  the  steps  and  perfected  his  right. 
This  was  the  view  taken  by  the  United 
States  Circuit  Court  In  Price  v.  Yates,  2 
Nat.  Bank  Cas.  (Browne)  204,  10  Fed.  Cas. 
p.  1322.  The  individual  liability  of  stock- 
holders being  one  created  by  statute,  the 
period  of  limitation  on  the  right  to  enforce 
it  under  our  Code  is  three  years,  and,  as 
more  than  double  that  time  has  elapsed,  the 
action  was  barred,  and  the  demurrer  was 
therefore  rightly  sustained. 

Judgment  affirmed.  All  the  Justices  con- 
curring. 


WERER  V.  CHICAGO,  R.  I.  &  P.  RY.  CO. 
(Supreme  Court  of  Kansas.      July  7.  1904.) 

CABMERS— LOSS    OF    GRAIN    8IIIPPEO— RIOirT   OF 
CONSIONOB   TO    KECOVEB. 

1,  Under  Hection  6  of  chapter  100,  p.  176, 
Laws  1803  (section  5043,  Gen.  St.  1901),  the 
ri^ht  to  recover  from  a  railway  company  for 
loss  of  i^rain  delivered  to  it  for  transportation 
is  expressly  rcRtricted  to  the  consignee,  his  heirs 
or  assigns.  Held  that,  in  an  action  based  on 
the  statute,  the  owner  and  consignor  of  grain 
delivered  to  such  carrier  cannot  recover  for  loss 
or  shortage  of  grain  received  by  it  for  ship- 
ment. 

2.  In  view  of  the  decision  in  Railway  Co.  v. 
Simonson.  »«  Pac.  fi53,  64  Kan.  H02.  .W  L.  R. 
A.  7Gr>.  01  Am.  St.  Rep.  248,  it  is  doubtful 
whether  there  is  any  vitality  left  in  chapter  1(X), 
p.  175.  Laws  1803  (sections  5038  to  5047.  both 
inclusive,  Gen.  St.  lOOt),  for  the  reason  that, 
-with  that  part  of  section  (J  omitted  which  makes 
the  bill  of  lading  conclusive  proof  of  the  amount 
of  grain  received  by  the  carrier,  can  it  be  said 
that  the  Legislature  would  have  enacted  the 
law? 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Shawnee  Coun- 
ty;    Z.  T.  Hazen,  Judge. 

Action  by  Charles  F.  Weber  against  the 
Cliicago,  Rock  Island  &  Paciflc  Railway  Com- 


pany.   There  was  Judgment  for  defendant, 
and  plaintiff  brings  error.    Affirmed. 

Sherman  &  Fletcher,  for  plaintiff  In  error. 
M.  A.  I»w,  W.  F.  Rvans.  and  Paul  E.  Walk- 
er, for  defendant  In  error. 

SMITH,  J.  This  was  an  action  against 
the  railway  comimny  to  recover  for  the  loss 
of  11,200  pounds  of  wheat,  of  the  value  of 
$114.80,  i)art  of  a  car  load  shipped  by  plain- 
tiff in  error  from  the  station  of  Kanorado, 
Kan.,  to  Kansas  City,  Mo.,  over  the  line  of 
defendant  in  error,  consigned  to  (Soffe,  Lu- 
cas &  Carkener,  commission  agents  at  Kan- 
sas City.  The  action  was  based  on  the  right 
to  recover  given  by  chapter  100,  p.  175,  Laws 
1893  (sections  6938  to  5047,  both  inclusive. 
Oen.  St.  1001).  Section  6  (page  176)  of  the 
act  (section  5943,  Oen.  St.  1901)  reads: 
"Each  railway  company,  operating  a  rail- 
way wholly  or  partly  within  the  state,  shall 
be  required  to  give  to  any  person  delivering 
grain,  seed  or  hay  In  bulk  or  in  sacks  to 
such  company,  for  transportation,  at  any 
station  entitled  to  track  scales  under  this 
act,  a  bill  of  lading,  In  duplicate,  which  hill 
of  lading  shall  state  the  exact  number  of 
bushels  or  pounds  of  grain,  seed  or  hay  so 
delivered  to  such  railway  company,  by  whom 
delivered  and  by  whom  consigned ;  and 
thereafter  such  railway  company  shall  be 
responsible  to  the  consignee  named  in  said 
bill  of  lading,  or  to  bis  heirs  or  assigns,  for 
the  full  nmoimt  of  such  grain,  seed  or  hay 
so  delivered  to  such  railway  company,  nntll 
it  shall  show  that  it  has  delivered  the  whole 
amount  of  such  grain,  seed  or  hay  to  such 
consignee  or  to  his  heirs  or  assigns:  pro- 
vided, however,  that  If  the  shortage  on  any 
car  of  grain,  seed  or  hay  shall  not  exceed 
one-fourth  of  one  per  cent,  of  the  amount  of 
grain,  seed  or  hay  put  In  the  car,  then  the 
railway  company  shall  be  deemed  to  have 
delivered  the  whole  amount  of  grain,  seed 
dr  hay  in  the  car.  And  In  any  action  here- 
after brought  against  any  railway  company, 
for  or  on  account  of  any  failure  or  neglect 
to  deliver  any  such  grain,  seed  or  hay  to  the 
consignee,  or  his  heirs  or  assigns,  either  du- 
plicate of  such  bill  of  lading  shall  be  conclu- 
sive proof  of  the  amount  of  such  grain,  seed 
or  hay  so  received  by  such  railway  compa- 
ny." It  will  be  noticed  that  the  liability  Im- 
IM)sed  on  a  railway  company  by  this  statute 
is  restricted  to  loss  sustained  by  the  con- 
signee. The  law,  in  express  words,  makes 
the  railway  company  "responsible  to  the  con- 
signee In  said  bill  of  lading"  for  any  short- 
age In  the  grain  transported.  Charles  F. 
Weber,  plaintiff  below,  brought  the  action 
In  his  own  name.  A  demurrer  was  sustain- 
ed to  his  petition.  He  complains  tbat  the 
court  erred. 

The  law  on  which  the  right  of  action  de- 
pends. In  addition  to  the  damages  sustained 
by  the  loss  of  grain,  permits  the  recovwy  of 
attorney's  fees,  which  are  demanded  In  this 
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action.  It  Is  agreed  that  all  tbe  grain  re- 
ceived by  the  railway  company  at  Kanorado 
was  transported  safely,  without  loss,  and  de- 
livered by  It  to  the  Kansas  City,  Suburban 
Belt  Railroad  Company,  a  connecting  car- 
rier, for  delivery  by  the  latter  to  an  elevator 
In  Kansas  City,  Mo.  Section  7  of  the  law 
under  consideration  fixes  on  the  receiving 
carrier  a  liability,  notwithstanding  the  short- 
age was  caused  by  the  negligence  of  a  con- 
necting railway,  unless  all  the  facts  and  cir- 
cumstances of  such  loss  or  shortage  on  the 
connecting  line  be  fully  set  forth  in  written 
pleadings,  and  affirmatively  and  fully  proved 
by  it  Platntifl  in  error  demands  the  appli- 
cation of  this  section  in  his  behalf,  and  In- 
vokes Its  requirements  to  defeat  the  claim 
made  by  the  railway  company  in  denial  of 
liability,  for  the  reason  that  the  facts  and 
circumstances  of  the  loss  on  a  connecting 
carrier's  line  were  not  fully  set  forth  In 
written  pleadings  filed  in  the  action  by  de- 
fendant below. 

We  mention  the  nature  of  the  action  and 
the  contention  of  plaintift  In  error  to  show 
that  his  sole  claim  of  right  to  recover  is 
based  on  the  different  sections  of  chapter 
100  (page  175)  of  the  Laws  of  1803,  and  not 
on  the  theory  of  a  common-law  liability. 
This  being  true,  the  action  must  conform 
strictly  to  the  requU'ements  of  the  law  which 
affords  the  remedy.  In  Sutherland  on  Stat- 
utory Construction,  {  371,  It  Is  said:  "If  a 
statute  creates  a  liability  where  otherwise 
n<Hie  would  exist,  or  Increases  a  common-law 
liability.  It  will  be  strictly  construed.  A 
statute,  even  when  it  la  remedial,  must  be 
followed  with  strictness,  where  It  gives  a 
remedy  against  a  part}'  who  would  not  oth- 
erwise be  liable.  The  courts  will  not  extend 
or  enlarge  the  liability  by  construction. 
They  will  not  go  beyond  the  clearly  express- 
ed provisions  of  the  act  Statutes  which  cre- 
ate a  liability  In  favor  of  'the  widow  and 
next  of  kin'  of  a  person  whose  death  has 
been  caused  by  negligence  are  of  this  class. 
Actions  founded  on  these  statutes  must 
strictly  conform  to  them.  Such  an  action 
cannot  be  given  by  implication.  The  relief 
or  remedy  provided  is  not  extended  to  any 
other  persons  than  those  mentioned  in  the 
statute."  In  Rodman  v.  Railway  Co.,  65 
Kan.  645,  648,  70  Pac.  642,  59  L.  R.  A.  704, 
a  recovery  was  sought  from  a  railway  com- 
pany for  wrongfully  causing  the  death  of 
plaintiffs'  husband.  The  action  was  founded 
on  section  422  of  the  Civil  Code  of  Proce- 
dure. It  was  held  that  the  two  years  given 
by  the  section  within  which  the  action  must 
be  brought  was  a  condition  imposed  on  the 
exercise  of  the  right  to  sue,  and  that  the 
time  could  not  be  extended  by  the  pendency 
and  dismissal  of  a  former  action.  Hamilton 
V.  Hannibal  &  St.  J.  R.  Co.,  39  Kan.  56,  18 
Pac.  57,  was  an  action  In  this  state,  under 
a  statute  of  Missouri,  to  recover  for  the 
death  of  a  person.  The  right  of  action  was 
fixed  by  the  statute  In  the  husband  or  wife 


of  the  deceased  for  six  months  after  the 
deatli.  After  that  time  the  right  vested  ab- 
solutely In  the  surviving  minor  children,  if 
there  were  any.  The  court  said :  "The  right 
thus  conferred  is  a  conditional  one,  and  tbe 
plaintiffs  in  such  action  must  bring  them- 
selves clearly  within  the  prescribed  condi- 
tions necessary  to  confer  the  right  of  ac- 
tion." To  the  same  effect,  see  Woodworth 
V.  Bowles,  61  Kan.  569,  60  Pac.  331 ;  Miller 
T.  Clark,  62  Kan.  278,  62  Pac.  664;  Ryan  et 
aL  V.  Ray  et  al.,  105  Ind.  101,  4  N.  E.  214. 
It  follows  that,  the  action  not  having  been 
brought  In  the  name  of  the  consignees,  tbe 
only  persons  authorized  to  maintain  it,  there 
can  be  no  recovery.  The  fact  that  the  plain- 
tiff below  was  the  owner  of  the  grain  can- 
not affect  the  question. 

It  is  a  well-known  commercial  usage  for 
shippers  to  make  drafts  on  their  consignees, 
with  bills  of  lading  attached,  and  obtain  the 
amoants  drawn  for  at  a  bank  before  the  re- 
ceipt of  the  grain  at  its  destination.  The 
protection  of  the  acceptors  of  such  drafts 
from  loss  may  have  been  the  legislative  pur- 
pose in  permitting  the  consignees,  their  heirs 
or  assigns,  alone  to  maintain  an  action  nn- 
der  the  statute  for  shortage.  Counsel  for 
plaintiff  in  error  refers  to  section  26  of  the 
Civil  Code  of  Procedure,  which  requires  that 
every  action  must  be  prosecuted  in  the  name 
of  the  real  party  in  interest  It  has  no  ap- 
plication. In  Rodman  v.  Railway  Co.,  su- 
pra, tbe  general  provisions  of  the  statute  of 
limitations  were  held  not  to  save  an  action 
given  by  special  statute  which  contained  in 
it  a  limitation  inseparable  from  tbe  right  to 
pursue  the  remedy  provided*  and  a  part 
of  it 

It  is  extremely  doubtful  whether,  in  view 
of  tbe  decision  in  Railway  Co.  v.  Slmonson, 
64  Kan.  802,  68  Pac.  653,  57  L.  R.  A.  765, 
91  Am.  St  Rep.  248,  there  is  any  vitality 
left  in  the  statute  under  consideration.  With 
that  part  of  section  6  omitted  which  makes 
the  bill  of  lading  conclusive  proof  of  the 
amount  of  grain  received  by  the  carrier,  can 
It  be  said  that  the  Legislature  would  have 
enacted  the  law? 

The  judgment  of  the  court  below  will  ue 
affirmed.    All  tbe  Justices  concurring. 


BRODERIOK  v.  BRODERICK. 
(Supreme  Court  of  Kansas.      July  7,  1904.) 

BENEFIT  CEETIFICATE— CHANOB  OF  BESEFI- 
CIABIES— FRAUD. 

1.  In  an  action  by  the  brother  of  the  assured. 
as  beneficiary,  to  recover  upon  a  certificate  is- 
sued by  a  fraternal  order,  where  tbe  minor 
daughter  of  the  assured,  as  a  defendant  in  tbe 
action,  claimed  the  proceeds  of  the  certificate, 
charging  that  plaintiff,  by  fraud,  induced  the 
assured,  when  enfeebled  of  l>ody  by  disease, 
and  weakened  o£  mind  from  the  excessive  use 
of  opiates,  to  change  the  beneficiary  in  the  cer- 
tificate from  defendant  to  plaintiff,  held  not  er- 
ror to  sustain  a  demurrer  to  the  evidence, 
where  there  was  no  evidence  tending  to  show 
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fraudulent  Inducements,  except  the  inference 
that  it  was  unnatural  and  improbable  that  the 
father  would,  without  fraudulent  inducements, 
have  changed  the  tieneficiary  from  his  infant 
daughter  to  his  grown  brother;  such  inference 
alone  not  being  evidence  of  fraudulent  induce- 
ments. 

(SyUabus  by  the  Court.) 

Error  from  District  Court,  liyon  County; 
Dennis  Madden,  Judge. 

Action  by  Charles  Broderick  against  the 
Grand  Lodge  of  the  Ancient  Order  of  United 
Workmen  and  Grace  Edna  Broderick.  Judg- 
ment for  plaintiff,  and  defendant  Broderick 
brings  error.    Affirmed. 

J.  Harvey  Frith  and  L  V.  McMillan,  tor 
plaintiff  in  error.  Buck  &  Spencer,  for  de- 
fendant in  error. 

ATKINSON,  J.  George  Broderick  died  In- 
testate at  MaryrlUe,  Mo.,  on  the  13th  day  of 
April,  1902,  leaving  his  daughter,  Grace  Edna 
Broderick,  a  minor,  his  only  heir.  At  tbe 
time  of  his  death  he  was  the  holder  of  a 
beneficiary  certificate  issued  by  the  Grand 
Lodge  of  the  Ancient  Order  of  TJnlted  Worto> 
men  of  Kansas  for  $2,000,  In  which  his  broth- 
er Cliarles  Broderick  was  named  as  benefi- 
ciary. Tbe  grand  lodge  refused  to  pay  the 
amount  of  tbe  certificate  to  tbe  beneficiary, 
for  the  reason  that  the  guardian  of  tbe  minor 
child  of  deceased  made  claim  thereto.  Charles 
Broderick,  as  beneficiary,  then  commenced 
an  action  against  tbe  grand  lodge  to  recover 
upon  the  certificate,  and  made  the  minor, 
Grace  Edna  Broderick,  a  party  defendant. 
It  'was  averred  in  plaintiff's  petition  tliat  the 
minor  claimed  some  Interest  in  tbe  certifi- 
cate, the  nature  of  which  was  to  plaintiff 
unknown.  It  was  asked  that  the  claim'  of  the 
minor  be  adjudged  null  and  void.  By  stipu- 
lation of  the  parties  to  the  action,  the  $2,000 
in  controversy  was  paid  into  court,  and  the 
grand  lodge  discharged  from  further  liabil- 
ity. The  minor,  through  her  guardian  ad 
litem,  answered,  in  substance,  that  she  was 
the  sole  surviving  heir  of  George  Broderick, 
deceased;  that  on  October  30,  1897,  a  bene- 
fltdary  certificate  was  by  the  grand  lodge  is- 
sued to  said  George  Broderick  for  $2,000, 
naming  the  minor,  Grace  Edna  Broderick,  as 
beneficiary  therein;  that  at  a  time  when  the 
body  of  the  assured  was  enfeebled  by  dis- 
ease, and  his  mind  weakened  by  the  exces- 
sive use  of  opiates,  plaintiff  fraudulently 
procured  the  assured  to  diange  the  benefici- 
ary in  tbe  certificate  held  by  him,  and  caused 
plaintilf  to  be  named  as  beneficiary  therein, 
instead  of  said  minor,  Grace  Edna  Broderick. 
It  was  also  averred  that  among  other  in* 
dndng  causes  was  the  representation  on  the 
part  of  plaintiff  to  the  assured  that  tbe  pro- 
ceeds of  the  certificate,  If  he  was  made  bene- 
ficiary therein,  would  be  by  Iilm  applied  and 
used  In  the  care  and  education  of  tbe  minor, 
Urace  Edna  Broderick;  that  in  fact  plaintiff 


never  Intended  to  so  use  and  apply  the  pro- 
ceeds of  said  certificate,  but  Intended  to  ap- 
propriate tbe  same  to  his  own  use.  It  was 
averred  that,  for  the  reasons  stated,  the  cer- 
tificate by  plaintiff  sued  upon  was  null  and 
void;  that  defendant  Grace  Edna  Broderick, 
for  the  reasons  stated,  was  entitled  to  the 
money  paid  Into  court  by  the  grand  lodge. 
The  court  upon  the  trial  placed  the  burden 
of  proof  upon  tbe  defendant  When  defend- 
ant had  rested  her  case,  the  court  sustained 
the  demurrer  of  plaintiff  to  defendant's  evi- 
dence. Of  this  ruling  of  the  court,  error  is 
assigned.  There  is  in  the  record  evidence 
disclosing  that  at  the  time  of  tbe  change  of 
beneficiaries,  George  Broderick  was  an  in- 
valid, and  continued  such  to  the  time  of  his 
death,  and  that  his  mind  was  weakened  from 
tbe  excessive  use  of  opiates;  but  there  is  In 
the  record  no  competent  evidence  tending  to 
show  any  inducements  fraudulently  made  by 
plaintiff  to  the  assured  which  induced  the 
assured  to  make  the  transfer  or  change  of 
beneficiary  complained  of.  There  Is  also  in 
the  record  evidence  disclosing  that,  at  the 
time  the  change  of  beneficiary  was  made, 
George  Broderick  was  not  physically  able  to 
provide  for  himself  and  daughter,  and  was 
without  means  to  pay  tbe  dues  and  assess- 
ments necessary  to  continue  the  certificate  in 
force;  that  be  and  his  daughter  were  provid- 
ed a  home  with  bis  brother,  Charles  Broder- 
ick; that  withbi  a  short  time  prior  to  his 
death  tbe  attention  of  George  Broderick  was 
by  relatives  and  friends  directed  to  the  mat- 
ter of  causing  his  daughter  to  be  again  made 
beneficiary  in  the  certificate,  and  he  express- 
ed himself  as  satisfied  with  the  situation  as 
it  then  was.  All  of  this  evidence  tended  to 
weaken  and  discredit  the  position  of  defend- 
ant. 

It  is  urged  that  it  was  unnatural,  and  for 
tliat  .reason  improbable,  that  tbe  father 
would,  without  the  fraudulent  inducements 
alleged  to  have  been  made,  have  changed  the 
beneficiary  from  his  Infant  child  to  his 
grown-up  brother;  that  the  Inference  arising 
therefrom  was  sulHcIent  to  have  entitled  the 
evidence  of  defendant  to  have  gone  to  the 
Jury  upon  the  question  that  fraudulent  in- 
ducements bad  been  made  by  plaintiff  to  the 
assured  to  Induce  him  to  make  the  change  of 
t>eueaclary.  This  Inference,  of  Itself,  was 
not  entitled  to  go  to  the  Jury  for  considera- 
tion without  some  evidence  tending  to  prove 
tbe  averments  of  defendant's  answer  that 
fraudulent  inducements  had  been  made  by 
plaintiff  to  tbe  assured  to  Induce  blm-  to 
make  tbe  change  of  beneficiary.  There  hav- 
ing been  no  competent  evidence  tending  to 
establish  fraudulent  Inducements  averred  in 
defendant's  answer,  there  was  no  error  in 
the  court  sustaining  tbe  demurrer  of  plaintiff 
to  defendant's  evidence. 

The  Judgment  of  the  district  court  will  be 
aflicmed.    All  tbe  Justices  concurring. 


Digitized  by 


Google 


>36 


77  PACIFIC  PEJPOBXBft. 


(Kan. 


SORBNSEN  ▼.  WELLMAN  et  al. 

(Supreme  Court  of  Kansas.      July  7,  1904.) 

OFFICBBS— JUDICIAI.  ACTS— PAYINa  OVEB  MON- 
ET PAID  INTO  COUBT. 

1.  In  an  action  before  a  justice  of  the  peace, 
a  garnishee  paid  money  into  court.  Judgment 
was  rendered  for  plaintiff,  from  which,  within 
10  days,  defendant  appealed.  After  judgment, 
and  before  the  appeal  was  taken,  the  justice 
paid  the  money  to  the  plaintiff.  In  the  district 
court  the  plaintiff  dismissed  his  action.  The  de- 
fendant then  sued  the  justice  for  the  amount 
paid  by  him  to  the  plaintiff.  Held,  that  the 
justice  acted  judicially  in  the  matter,  and  can- 
not be  held  liable  for  loss  occasioned,  however 
mnch  he  may  have  erred. 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Saline  County. 
K.  F.  Thompson,  Judge. 

Action  by  Knud  Sorenseu  against  Thomas 
II.  Wellman  and  others.  There  was  Judg- 
ment for  defendants,  and  plalntifl  brings  er- 
ror.   Affirmed. 

Frank  O.  Johnson,  for  plaintiff  in  error. 
David  Ritchie,  for  defendants  in  error. 

MASON,  J.  On  January  7,  1901,  N.  A, 
Warder  sued  Knud  Sorensen  before  T.  H. 
Wellman,  a  justice  of  the  peace,  for  $166.- 
86,  and  caused  a  garnishment  summons  to 
be  served  upon  O.  G.  Bennett.  The  garnishee 
answered  January  14th,  showing  that  be 
owed  Sorensen  $1!}6.06,  which,  upon  order  of 
the  justice,  he  paid  into  court.  On  the  same 
day  judgment  was  rendered  for  plaintiff  for 
1139.85  and  costs.  Sorensen  made  no  appear- 
ance in  the  case  until  he  gave  an  appeal 
bond,  within  10  days  after  the  judgment. 
The  justice  of  the  peace,  after  the  judgment 
and  before  the  giving  of  the  appeal  bond, 
paid  the  plaintiff  the  amount  of  his  judg- 
ment out  of  the  money  paid  in  by  the  gar- 
nishee. Upon  the  calling  of  the  case  in  the 
district  court,  the  plaintiff,  Warder,  dismiss- 
ed bis  action,  without  prejudice.  Sorensen 
then  sued  the  justice  of  the  peace  upon  his 
bond  for  the  amount  he  had  paid  to  Warder, 
claiming  that  be  should  have  held  the  mon- 
ey until  the  time  for  an  appeal  Iiad  expired. 
The  trial  court  denied  Sorensen  any  relief, 
and  the  only  question  raised  by  this  proceed- 
ing is  whether,  upon  these  facts,  he  was  en- 
titled to  recover. 

Plaintiff  in  error  argues  that  as  the  stat- 
ute gave  him  a  right  to  appeal  at  any  time 
within  10  days,  and  as  the  appeal  l>ond,  when 
given,  vacated  the  judgment,  the  judgment 
never  became  final,  and  could  only  have  be- 
come final  by  the  expiration  of  the  10  days 
without  an  appeal  being  taken;  that  the  jus- 
tice had  no  right  to  pay  out  the  money  until 
the  Judgment  had  become  final ;  and  that  the 
precipitate  payment  to  the  plaintiff  robbed 
the  defendant  of  all  substantial  benefits  of 
the  appeal.  Defendant  In  error  responds  that 
as  ttie  statute  made  no  provision  for  a  stay 
of  proceedings  pending  the  exercise  by  the 
defendant  of  the  right  of  appeal,  but  permit- 


ted an  execution  at  any  time  otter  judgment 
(section  5365,  5369,  Gen.  St  1901),  the  Judg- 
ment was  In  full  force  from  its  rendition, 
and  not  only  justified,  but  required,  the  pay- 
ment to  the  plaintiff  of  the  fruits  of  the  gar- 
nishment; that,  if  defendant  had  desired  to 
prevent  the  payment,  be  should  have  given 
an  appeal  bond  at  once,  or  before  the  pay- 
ment was  made.  It  Is  not  necessary  to  a  de- 
termination of  this  case  that  we  decide  which 
of  these  conflicting  theories  is  correct.  Their 
mere  statement  shows  that  the  Justice  was 
confronted  by  the  necessity  of  deciding,  as  a 
matter  of  law,  a  question  not  free  from  doubt 
— whether  he  was  required  to  pay  the  money 
over  on  the  demand  of  the  plaintiff,  or  might 
hold  it  10  days,  so  as  to  afford  defendant  that 
time  in  which  to  prevent  the  payment  by 
giving  an  appeal  bond.  The  justice  had  Ju- 
risdiction of  the  parties  and  of  the  fund.  In 
passing  upon  the  question  of  its  disposition, 
he  acted  judicially,  and,  however  egregiously 
he  may  have  erred,  he  cannot  be  held  liable 
for  the  consequent  loss  suffered  by  the  de- 
fendant. Clark  V.  Spicer,  0  Kan.  440;  Con- 
nelly V.  Woods,  31  Kan.  359,  2  Pac.  773.  A 
very  similar  question  was  presented  in 
Abrams  v.  Carlisle,  IS  S.  C.  242.  In  a  replev- 
in action  brought  before  a  justice  of  the  peace 
for  the  recovery  of  a  mule,  the  plaintiff  gave 
a  bond,  and  procured  an  order  of  delivery. 
The  defendant  gave  a  redelivery  bond,  and 
the  property  was  returned  to  him.  Upon 
trial,  judgment  was  rendered  for  the  plaintiff. 
Under  the  statute  the  defendant  had  five  days 
in  which  to  move  for  a  new  trial  or  appeal. 
Without  waiting  for  the  expiration  of  this 
time,  however,  the  Justice  issued  an  execu- 
tion, upon  which  the  constable  at  once  seized 
the  property  and  delivered  it  to  the  plaintiff. 
Within  the  five  days  the  defendant  moved  for 
a  new  trial,  and  oDtained  it,  and,  upon  a  sec- 
ond judgment  being  rendered  against  him, 
appealed.  He  then  demanded  that  tbe  Jus- 
tice deliver  him  the  mule,  and,  upon  a  refus- 
al of  the  demand,  brought  action  against  the 
justice  for  damages  resulting  from  the  wrong- 
ful enforcement  of  the  judgment  before  the 
expiration  of  the  five  days,  but  was  defeated. 
Upon  review  In  the  Supreme  Court,  it  was 
said:  "The  matter  is  reduced  to  the  ques- 
tion whether  the  trial  justice  was  authorised 
by  law  to  issue  his  execution  on  the  very 
day  his  judgment  was  promulgated,  and  have 
It  executed  by  taking  the  property  from  one 
and  giving  it  to  the  other  litigant  before  tbe 
five  days  had  expired  which  are  allowed  for 
appeal  or  motion  for  a  new  trial.  We  bave 
no  doubt  that  the  trial  Justice  during  that 
time  had  the  right  to  enter  bis  judgment  and 
lodge  bis  execution,  as  it  is  sometimes  said, 
'to  bind  property';  but  this  case  does  not 
make  It  necessary  to  decide  whether  he  had 
tbe  right,  in  an  action  for  personal  property, 
to  have  his  judgment  executed  by  seixing 
and  delivering  the  property  before  the  time 
allowed  for  appeal  or  motion  for  a  new  trial 
had  expired.    Under  ordinary  circumstances. 
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we  think  It  the  better  course  for  him  to  re- 
gard the  case  as  still  pending  until  the  time 
allowed  for  a  new  trial  or  appeal  has  expired. 
But  Milton  A.  Carlisle  was  a  judicial  officer, 
and  the  subject-matter  was  clearly  within  his 
Jurisdiction.  He  had  just  decided  the  case, 
and  when  he  entered  his  Judgment,  and  ex- 
ecution to  enforce  it,  he  was  acting  jadidally 
— as  much  so  as  when  he  rendered  the  Judg- 
ment Itself;  and,  even  if  he  did  make  a  mis- 
take in  having  the  mule  delivered  at  once, 
without  reference  to  the  right  of  the  defend- 
ant to  move  for  a  new  trial  or  appeal  within 
five  days,  he  was  not  liable  in  damages  for 
the  consequences,  unless  he  acted  willfully 
and  corruptly."  The  prevailing  doctrine  is 
that  even  a  corrupt  motive  on  the  part  of  the 
justice  will  not  render  him  liable  under  such 
circumstances.  18  Am.  &  E.  Encyc.  of  L. 
(2d  Ed.)  46.  But  this  question  does  not  arise 
here. 

The  judgment  is  affirmed.    All  the  Justices 
concurring. 


BETHANY  HOSPITAL  CO.  r.  HALE. 
(Supreme  Conrt  of  Kansas.      July  7,  1901.) 

I.AW    OF  THE   CASE— DEPOSITION— SUPPBESSION 
— PBOBATE    OF    WILLS— PBOCEDUBE. 

1.  A  ruling  on  a  motion  to  suppress  a  deposi- 
tion upon  grounds  not  appearing  therein  does 
not  become  the  law  of  the  case,  bo  as  to  require 
the  court,  when  such  motion  is  renewed  in  a 
subsequent  trial,  and  supported  by  new  proof 
of  the  invalidit;^  of  such  deposition,  to  overrule 
it  without  consideration,  and  to  do  so  is  error. 

2.  The  proper  procedure  to  be  observed  upon 
the  offer  of  a  will  for  admission  to  probate, 
both  in  the  probate  court  and  upon  appeal 
from  an  order  denying  probate  in  the  district 
court,  discussed. 

(Syllabus  by  the  Court.) 

Error  from  District  Court  Jewell  County; 
K.  M.  Plckler,  Judge. 

In  the  matter  of  the  will  of  William 
Swartz.  From  a  Judgment  against  the  va- 
lidity of  the  will,  on  the  petition  of  Emma 
Swartz  Hale,  tlie  Bethany  Hospital  Company 
brings  error.     Reversed. 

R.  W.  Turner,  Wlnfleld  Freeman,  and 
Thos.  J.  White,  for  plaintiff  in  error.  R.  H. 
McBrlde,  E.  P.  Hotchkiss,  and  T.  S.  Kirk- 
pa  trick,  for  defendant  in  error. 


CUXKINGHAM,  J.  This  was  a  proceed- 
ing originating  in  the  probate  conrt  of  Jewell 
county.  Its  purpose  was  to  obtain  the  ad- 
mission to  probate  of  the  will  of  William 
Swartz.  This  was  denied  by  the  probate 
court,  and  an  appeal  was  taken  by  the  pro- 
ponent to  the  district  court  of  that  county. 
That  court  having  denied  probate  to  the  will, 
proceedings  in  error  were  prosecuted  to  this 
court,  where  the  case  was  reversed.  Betha- 
ny Hospital  Company  v.  Emma  Swartz  Hale, 
64  Kan.  367,  67  I'ac.  848.  The  matter  com- 
ing on  again  to  be  heard  In  the  district  court, 

%  1.  See  Motions,  vol.  aS,  Cent.  Dig.  i  S8. 


probate  of  the  will  was  again  denied,  and 
the  case  is  now  here  for  further  review. 

Prior  to  the  first  trial  in  the  district  court, 
the  deposition  of  a  witness  was  taken  at  a 
point  in  Missouri,  and  a  motion  was  made 
to  suppress  this  deposition  on  a  number  of 
grounds,  going  to  its  regularity  and  impeach- 
ing its  validity.  This  motion  was  at  that 
time  overruled,  but  upon  the  condition  that 
the  proponent  should  have  opportunity  to 
cross-examine  the  witness  whose  deposition 
had  been  taken.  Subsequently,  when  the 
parties  went  to  conduct  this  cross-examina- 
tion, they  found  that  the  witness  had  died 
shortly  prior  to  the  date  set  for  his  cross- 
examination.  When  the  matter  came  on  for 
a  second  hearing  in  the  district  court  of 
Jewell  county,  the  motion  to  suppress  this 
deposition  was  reflled,  accompanied  by  a  no- 
tice that,  uixm  its  hearing,  affidavits,  depo- 
sitions, and  oral  evidence  would  be  offered 
in  its  support  When  it  was  called  for  hear- 
ing, counsel  for  proponent  requested  permis- 
sion to  introduce  evidence  in  addition  to  that 
considered  when  the  motion  was  before  the 
court  at  the  prior  trial.  The  court,  however, 
declined  to  consider  the  motion,  and  the  evi- 
dence offered  in  support  thereof,  both  new 
and  old,  for  the  reason  that  he  had  once  be- 
fore considered  this  motion  and  passed  upon 
it  This  action  Is  assigned  as  the  first 
ground  of  error,  and  it  Is  contended  by  ttie 
defendant  in  error  that  no  error  or  abuse 
of  discretion  was  committed  by  the  conrt  by 
this  action,  because,  the  motion  having  been 
overruled  on  condition  once  before,  the  conrt 
was  not  required  to  again  take  It  up  for  con- 
sideration; citing  the  language  of  this  court 
in  64  Kan.  371,  67  Fac.  848,  in  support  of  the 
claim  that  the  question,  once  having  been 
passed  upon,  became  the  settled  law  of  the 
case.  We  are  of  the  opinion  tliat  the  court 
was  in  error  in  refusing  to  consider  the 
motion  the  second  time.  The  matters  as- 
signed in  the  motion  for  the  suppression  of 
the  deposition  were  grave.  If  true,  the  depo- 
sition should  have  been  suppressed.  Evi- 
dence not  before  presented  was  tendered  in 
its  support.  What  this  evidence  was,  we  do 
not  know,  or  what  the  action  of  the  court 
should  have  been  upon  its  hearing,  we  do 
not  indicate;  but  at  least  the  proponent 
should  have  had  the  opportunity  to  make  its 
showing,  and  have  the  same  considered,  so 
that  It  might  have  gotten  into  the  record 
the  showing  and  the  ruling  thereon.  A  new 
trial  of  the  Issues  was  about  to  commence, 
and  the  proponent  had  a  right  to  have  pre- 
sented its  entire  case  in  a  connected  and 
logical  manner,  so  as  to  have  it  in  proper 
form  for  review,  should  It  so  desire. 

A  number  of  errors  are  urged,  arising  out 
of  the  conduct  of  the  trial  on  the  question 
at  issue  before  the  district  court.  They  are 
all  quite  closely  related,  and  can  best  be 
solved  by  a  general  discussion  of  the  natur«, 
procedure,  and  effect  of  the  trial  of  the  is- 
sues arising  upon  the  offer  of  a  will  for  ad- 
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mission  to  probate.  The  issue  upon  such 
offer  Is  whether  the  will  was  duly  attested 
and  executed,  and  whether  the  testator  at 
the  time  of  executing  the  same  was  of  full 
age  and  sound  mind  and  memory,  and  not 
under  any  restraint.  Section  15,  Wills  Act. 
The  burden  of  proTing  these  things  rests 
upon  the  proponent.  The  forum  in  the  first 
Instance  is  the  probate  court,  where  no  jury 
is  available.  The  witnesses  are  those  who 
liave  attested  the  will,  and  such  others  as 
any  person  interested  in  having  the  will  ad- 
mitted to  probate  may  desire  to  produce. 
This  hearing  is  conducted  in  a  somewliat  in- 
formal manner,  and  without  notice  or  plead- 
ings. The  order  wtdch  may  be  entered  is 
either  for  the  admission  to  probate  of  the 
will,  or  the  denial  thereof.  If  the  former, 
such  order  may  be  attacked  at  any  time 
within  two  years  in  the  district  court,  in  an 
action  for  that  purpose,  by  any  person  in- 
terested in  the  will  or  estate  of  the  deceased. 
If  the  latter,  an  appeal  may  be  had  to  the 
district  court,  where  the  order  of  trial,  the 
character  and  burden  of  the  proof,  the  same 
informality  of  procedure,  will  be  had  as  be- 
fore the  prol»te  court;  the  district  court 
having  only  such  powers  and  pursuing  such 
procedure  on  appeal  as  would  the  probate 
court  All  these  matters  will  be  found  dis- 
cussed In  the  case  of  Lawrie  t.  Lawrie,  39 
Kan.  480,  18  Pac.  499.  In  both  courte  the 
procedure  is  of  the  most  informal  and  per- 
functory character,  and  when  a  prima  facie 
case  Is  made  upon  the  several  points  as  to 
validity  of  execution,  testamentary  capacity, 
and  freedom  from  Illegal  restraint,  the  order 
of  Qdmigfiion  should  be  made,  leaving  for  the 
more  formal  and  regular  proceedings  provid- 
ed by  section  20  of  the  wills  act  the  contest 
of  the  nicer  and  more  difficult  questions — a 
contest  in  which  Issues  are  duly  formed,  evi- 
dence properly  produced,  and  the  machinery 
for  the  obtuluiag  of  a  Jury,  should  one  be 
ordered,  found.  Upon  the  application  to  ad- 
mit to  probate,  a  party  interested  In  having 
Ihe  application  denied  may  not,  as  a  matter 
of  right,  demand  the  examination  of  his  wit- 
nesses in  opposition.  Just  to  what  extent 
this  preliminary  examination  ought  to  go, 
it  is  difficult  in  any  one  case  to  say.  It  can 
be  said,  however,  that  it  is  not  a  contest. 
That  is  left  for  another  proceeding  in  an- 
other forum.  In  the  rough,  it  is  probably 
sufficient  to  say  that  it  should  go  only  to  the 
extent  that  a  prima  facie  case  is  made  in  fa- 
vor of  the  validity  of  the  will.  In  this  case 
it  seems  that  the  court  and  ail  parties  treated 
the  proceeding  on  appeal  as  though  it  were 
one  to  contest  the  will.  This  was  improper 
procedure,  and,  had  it  been  done  over  the 
objection  of  plaintiff  in  error,  would  have 
been  material  error.  We  have  made  the 
foregoing  comments  in  view  of  the  fact  that, 
as  the  case  will  be  reversed  because  of  the 
error  first  noted,  a  more  orderly  procedure 
may  be  adopted  on  a  subsequent  trial. 
Objection  is  made  to  the  giving  of  various 


instructions  to  the  Jury.  These  objections 
are  largely  baaed  upon  the  improper  scope 
of  the  inquiry  in  band,  and  which  will,  no 
doubt,  vanish  in  a  trial  properly  conducted. 

The  judgment  of  the  court  below  will  be 
revci-sed,  with  instructions  to  proceed  farther 
in  accordance  with  this  opinion.  All  tlie  Jus- 
tices concurring. 


SWEET  et  al.  v.  MONTPELIER  SAV.  BANK 
&  TRUST  CO. 

(Supreme  Court  of  Kansas.     July  7,  1904.) 

ELECTION  or  BEUEDIES— C0NVEB8I0N  OF  FUNDS 
— INCONSISTENT  BEHEDIES  —  COLLECTION  BT 
COBPOBATION— LIABILITT   OF  OFFICEBS. 

1.  Where  the  remedies  afforded  are  incon- 
sistent, the  election  of  a  remedy  by  a  party  with 
a  full  knowledge  of  the  important  facts  affect- 
ing his  rights  operates  as  a  bar  against  the 
adoption  oi  another  of  such  remedies. 

2.  Where  money  has  been  wrongfully  con- 
verted to  the  use  of  a  corporation,  and  the  as- 
sets of  the  corporation,  by  its  insolvency,  have 
come  into  the  hands  of  a  receiver,  the  follow- 
ing of  the  funds  in  the  hands  of  the  receiver 
as  a  trust  fund  does  not  preclude  the  maintain- 
ing of  an  action  to  recover  against  the  parties 
by  whose  wrongful  act  the  funds  were  convert- 
ed, the  two  remedies  not  being  inconsistent. 

3.  Where  there  is  sent  to  a  corporation  a  note 
and  mortgage  for  collection,  with  instruction 
to  collect  and  remit,  and  the  money  is  collected, 
but  not  remitted,  a  recovery  may  be  had  by  the 
owner  of  the  note  and  mortgage  against  the  ex- 
ecutive officers  and  managing  agents  having  the 
active  management,  charge,  and  control  of  the 
affairs  of  the  corporation  for  the  conversion  of 
the  money  by  them  for  the  use  of  the  corpora- 
tion, and  also  a  recovery  of  them  for  such  con- 
version of  the  money  by  subordinates,  with  the 
knowledge  and  acquiescence  of  such  officers  and 
managing  agents. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Shawnee  Coun- 
ty; Z.  T.  Hazen,  Judge. 

Action  by  the  Montpelier  Savings  Bank  & 
Trust  Company  against  T.  B.  Sweet  and  oth- 
ers. Judgment  for  plaintiff,  and  defendants 
bring  error.    Reversed. 

Rossington,  Smith  &  West  tor  plaintiffs  in 
error.  J.  W.  Gleed,  J.  L.  Hunt  (Gleed.  W^are 
&  Gleed,  and  D.  E.  Palmer,  of  counsel),  for 
defendant  In  error. 

ATKINSON,  J.  Defendants  Sweet  Xoble, 
and  Sheldon,  were  president,  vice  president, 
and  treasurer,  respectively,  of  the  Trust  Com- 
pany of  America,  a  corporation  having  Its 
place  of  business  in  the  city  of  Topeka. 
They  were  also  large  stockholders  in  the  cor- 
poration, and  had  the  active  management, 
charge,  and  control  of  Its  affairs.  The  busi- 
ness of  the  corporation,  among  other  things, 
was  that  of  receiving  money  In  trust,  exe- 
cuting trusts,  and  performing  such  duties  as 
might  be  committed  to  It  by  any  person  or 
corporation.  In  June,  1S98,  at  the  request  of 
the  trust  company,  through  Sheldon,  Its 
treasurer,   plaintiff,  a  corporation   with   its 
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place  of  business  at  Montpelier,  Vt.,  Inclosed 
t9  the  trust  company  the  note  and  mortgage 
of  3.  B.  Weaver  for  $1,545,  owned  by  plain- 
tiff, with  instructions  to  collect  and  remit. 
Accompanying  the  mortgage,  as  requested, 
was  a  release  of  the  same,  to  be,  with  the 
mortgage,  surrendered  upon  payment.  Dur- 
ing the  month  the  trust  company  collected 
the  amount  of  the  note  and  mortgage.  The 
amount  collected  was  never  remitted  to  plain- 
tiff, nor  was  it  known  by  plaintiff  until  in 
November  following  that  the  amount  had 
been  collected.  In  the  meantime,  abont  Sep- 
tember 1st,  a  receiver  was  appointed  by  the 
federal  court,  who  took  cliarge  of  the  prop- 
erty and  effects  of  the  trust  company.  In 
December,  1808,  plaintiff  filed  in  the  federal 
i-ourt  its  petition  of  intervention  asking  that 
its  claim  be  allowed  as  a  trust  fund,  and  de- 
creed a  first  lien  on  the  assets  in  the  Iiands 
of  the  receiver.  The  petition  was  submitted 
to  a  special  master,  but  no  report  made  there- 
on. Subsequently  this  action  was  brought  by 
plaintiff  against  defendants  Sweet,  Noble, 
and  Sheldon  to  recover  of  them  the  said  sum 
of  $1,545,  charging  that  they  had  wrong- 
fully converted  the  proceeds  of  the  collection 
to  the  use  of  the  trust  company.  Defend- 
nnts  denied  liability,  and  pleaded  that  the 
proceeding  of  plaiutlft  by  petition  of  inter- 
vention in  the  federal  court  constituted  an 
election  of  remedies  and  a  bar  to  this  action. 
Vejdict  and  Judgment  for  plaintiff. 

Ttie  right  of  plaintiff  to  follow  the  funds 
in  the  hands  of  the  receiver  as  a  trust  fund 
is  a  recognized  remedy.  Bank  r.  Bank,  62 
Kan.  7&S,  64  Pac.  634;  Hubbard  v.  Irrigat- 
ing Co.,  53  Kan.  637,  36  Pac.  1063,  37  Pac. 
(i25.  But  it  was  not  the  only  remedy  open 
to  plaintiff.  It  is  conceded  plaintiff  had  the 
right  to  select  Its  remedy  from  among  the 
remedies  afforded;  but  it  is  claimed  that, 
having  elected  to  follow  the  fimds  in  the 
hands  of  the  receiver,  plaintiff  Is  held  to  Its 
selection  of  that  remedy;  that  such  election 
constitutes  a  bar  to  plaintiff  maintaining 
ttiis  action  against  defendants.  The  doctrine 
of  the  election  of  remedies  has  been  frequent- 
ly applied  b.y  this  court.  The  cases  hold  that, 
where  the  remedies  afforded  are  Inconsistent, 
the  election  of  a  remedy  by  a  party,  with  a 
full  knowledge  of  the  important  facta  affect- 
ing his  right,  operates  as  a  bar  against  the 
adoption  of  another  of  such  remedies.  Rem- 
ington Paper  C!o.  v.  Hudson,  64  Kan.  43,  67 
Pac.  636;  Railway  Co.  v.  Henrie,  63  Kan. 
330,  65  Pac.  665;  Bank  v.  Haskell  C!o.,  61 
Kan.  785.  60  Pac.  1062;  City  of  Lamed  v. 
.Tordnn,  55  Kan.  124,  30  Pac.  1030;  Plow 
Co.  V.  Rodgers,  53  Kan.  743,  37  Pac.  111. 
Election  goes  not  to  the  form,  but  to  the  es- 
sence, of  the  remedy.  It  applies  only  where 
the  law  supplies  to  a  party  two  or  more 
modes  of  procedure  predicated  upon  incon- 
cisteut  and  conflicting  theories.  If  the  rem- 
fdies  afforded  are  predicated  upon  consistent 
theories,  the  suitor  may  use  one  or  all  of  the 
remedies.    There  can  be  but  one  satisfaction. 


Where  the  remedies  afforded  are  inconsist- 
ent, the  electiou  of  a  remedy  operates  as  a 
bar.  Where  the  remedies  afforded  are  con- 
sistent; the  satisfaction  of  the  claim  operates 
as  a  bar.  Is  there  inconsistency  in  follow- 
ing the  trust  property  so  far  as  It  can  be 
traced,  and  In  recovering  of  the  trustee 
damage  which  the  beneficiary  has  sustain- 
ed by  reason  of  the  misappropriation?  In 
Heldelbach  v.  National  Park  Bank,  87  Hun, 
117,  33  N.  Y.  Supp.  794,  a  large  quanUty  of 
tin  was  shipped  on  the  condition  that  the 
title  to  the  same  would  be  held  in  trust  for 
the  owner  until  he  had  received  the  pro- 
ceeds of  its  sale.  Sale  was  made  by  the 
trustee,  who  failed  in  business  before  remit- 
ting to  the  owner.  The  owner  of  the  prop- 
erty presented  his  claim  to  the  commissioners 
of  the  estate  of  the  trustee,  which  was  al- 
lowed, and  a  dividend  paid  thereon.  Soon 
after  the  claim  had  been  presented  to  the 
commissioners  for  allowance,  the  owner  of 
the  property  commenced  an  action  to  recover 
from  the  bank  to  which  the  remittance  for 
the  proceeds  of  the  sale  of  the  property  had 
been  made,  and  recovered  in  the  action  to  the 
extent  of  the  amount  of  funds  in  the  bank 
to  the  credit  of  the  trustee  at  the  time  of 
his  financial  failure.  The  action  against  the 
bauk  was  defended  on  the  ground  that  the 
two  proceedings  to  recover  were  inconsistent: 
that,  plaintiff  having  elected  to  file  his  claim 
against  the  estate  with  the  commissioners, 
he  would  not  be  permitted  to  maintain  bis 
action  against  the  bank.  The  court,  in  pass- 
ing upon  the  question,  said:  "An  election 
once  made  is  determined  forever,  and  it  may 
be  determined  by  any  decisive  act  made  with 
full  knowledge  of  all  the  facts,  and  the  bring- 
ing of'  an  action  to  enforce  one  of  the  rem- 
edies sufitciently  evidences  such  election; 
but  if  a  person  has  two  or  more  consistent, 
instead  of  two  or  more  Inconsistent,  rem- 
edies, for  the  recovery  of  the  same  debt,  he 
may  resort  to  all,  although  he  can  have  but 
one  satisfaction."  The  same  view  is  ex- 
pressed as  to  8  trust  fund  in  the  opinion 
Stoller  y.  Coates,  88  Mo.  514.  See.  also. 
Gambling  v.  Haight,  50  N.  Y.  354,  and  Com- 
mercial Nat.  Bank  v.  Kirkwood  (111.)  50  N. 
E.  210.  In  Bowen,  Executor,  y.  Mandevilie. 
95  N.  Y.  237,  the  court  said:  "A  party  may 
prosecute  as  many  remedies  as  he  legally  has. 
provided  they  are  consistent  and  concurrent." 
See,  also,  7  Encycl.  of  Plead.  &  Prac.  362. 
In  Fowler,  Executor,  v.  Bowery  Savings 
Bank,  113  N.  Y.  450,  21  N.  B.  172,  4  L.  R.  A. 
145,  10  Am.  St.  Rep.  479,  John  W^hlte  de- 
posited m<Miey  with  the  bank  to  the  credit 
of  his'  wife,  Elizabeth  White,  but  not  as  a 
special  deposit.  Both  the  husband  and  wife 
soon  thereafter  died.  The  executor  of  the 
estate  of  John  White  and  the  executor  of  the 
estate  of  Elizabeth  White  each  made  demand 
of  the  bank  for  the  funds.  The  money  was 
paid  by  the  bank  to  the  executor  of  John 
White.  The  executor  of  Elizabeth  White 
brought  au  action  and  recovered  Judgment 
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against  the  executor  of  John  White.  Being 
unable  to  satisfy  this  Judgment,  be  subse- 
quently brought  an  action  to  recover  the 
amount  of  the  deposit  from  the  bank.  It 
was  held  that  the  relation  of  debtor  and 
creditor  existed  between  the  bank  and  Eliza- 
beth AVhite  at  the  time  of  her  death;  that, 
after  the  bank  had  paid  out  the  money  to  the 
executor  of  John  White,  the  executor  of  Eliza- 
beth W^hlte  had  two  remedies.  He  could 
have  sued  the  bank  as  a  debtor  for  the 
amount  of  the  deposit,  or  he  could  have 
brought  an  action  for  money  had  and  re- 
ceived against  the  executor  of  John  White, 
and  have  recovered  a  judgment  against  eith- 
er; bnt  that  he  was  not  entitled  to  both  rem- 
edies at  the  same  time,  or  in  succession.  In 
the  opinion  it  was  said:  "If  the  money  had 
been  absolutely  the  money  of  the  plaintiff, 
left  on  special  deposit  with  the  bank,  then  he 
could  have  pursued  the  money  wherever  he 
could  trace  it,  without  losing  his  remedy 
against  the  bank.  In  such  a  case  the  plain- 
tiff would  not  be  barred  of  his  right  of  re- 
covery against  the  bank  until  he  had  either 
recovered  his  money  or  the  value  of  the 
same.  All  bis  remedies  would  be  consist- 
ent, being  based  upon  the  theory  of  a  wrong- 
ful disposition  of  his  property.  So,  too,  where 
a  trustee.  In  breach  of  his  trust,  disposes  of 
the  trust  property,  the  beneficiary  of  the 
trust  may  pursue  It  or  Its  proceeds  wherever 
he  can  trace  them,  so  far  as  the  law  will 
permit  him  to  do  so,  without  relieving  the 
trustee."  In  Hervey  v.  Rawson,  164  Mass. 
501,  41  N.  E.  (382,  It  was  said:  "The  plain- 
tiff cannot,  of  course,  have  more  than  one 
satisfaction,  but  the  general  rule  in  cases  of 
trust  Is  that,  when  the  trust  property  has 
been  misappropriated  or  misapplied  by  in- 
vesting it  in  an  tmauthorized  manner,  the 
beneficiary  may  pursue  and  recover  the  trust 
property  so  far  as  it  can  be  traced,  unless  the 
purchaser  or  holder  of  it  has  obtained  a  good 
title  against  the  beneficiary,  and  can  also  re- 
cover of  the  trustee  any  damages  which  the 
beneficiary  has  sustained  by  reason  of  the 
misappropriation  or  misapplication."  As  ap- 
pears from  the  averments  of  plaintiff's  peti- 
tion of  Intervention  and  from  the  petition 
tiled  In  this  case,  plaintiff  has  at  all  times 
disaffirmed  the  wrongful  act  of  defendants  in 
the  conversion  of  its  funds.  In  neither  pro- 
ceeding is  there  a  recognition  of  title  to  the 
funds  in  the  trust  company,  nor  a  ratification 
of  the  wrongful  act  of  defendants.  The 
amount,  If  any.  that  may  be  recovered  from 
the  receiver  will  go  to  reduce  the  damage  of 
defendants.  There  Is  nothing  inconsistent  in 
the  two  positions.  There  is  nothing  in  tlie 
nature  or  the  justice  of  the  case  which  should 
preclude  plaintiff  from  pursuing  this  course, 
which  is  for  the  interest  of  the  defendants. 
To  hold  that  the  proceeding  in  the  federal 
court  ratified  the  act  of  the  trust  company  or 
condoned  the  offense  of  defendants,  and 
would  relieve  them  of  liability,  would  be 
carrying  the  doctrine  of  implied  ratification 


to  an  unreasonable  and  unjnst  extent.  As  to 
what  are  consistent  and  wtat  intonsis'.eut 
remedies  is  a  matter  to  be  determined  by  the 
facts  in  each  case.  No  arbitrary  rule  can  be 
enunciated  the  appUcatlon  of  which  will  con- 
stitute a  test  for  all  cases.  In  the  case  at 
bar  plaintiff,  after  filing  its  petition  of  Inter- 
vention in  the  federal  court  could  have  main- 
tained an  action  against  the  trust  company, 
the  trustee  in  this  case,  to  recover  its  dam- 
age for  the  misappropriation  of  the  funds  of 
plaintiff;  the  limitation  being  that  there 
could  be  but  one  satisfaction  of  plaintiff's 
claim.  The  view  we  take  of  the  base,  if  the 
conversion  of  the  money  was  through  the 
wrongful  act  of  defendants,  the  same  rule 
would  apply  to  them.  We  find  no  incon- 
sistency in  plaintiff  adopting  the  two  rem- 
edies. Nor  does  It  confiict  with  the  former 
decisions  of  this  court  There  Is  in  the  two 
remedies  no  controversy  as  to  the  ownership 
of  the  trust  property.  There  is  no  waiver  of 
plaintifTs  claim  of  ownerahlp.  There  Is  no 
ratification  of  the  act  of  defendants.  There 
is  no  afllrmance  of  an  act  or  contract  In  the 
one  proceeding  and  a  disaffirmance  of  it  in 
the  other.  The  two  proceedings  are  between 
different  parties.  There  can  be  but  one  sat- 
isfaction of  plaintiff's  claim. 

Error  is  assigned  in  the  court  giving  to  the 
jury  the  following  instrnctlon:  "If  you  be- 
lieve from  the  evidence  in  this  case  that  in 
June,  1808,  the  plaintiff  was  the  owner  of  the 
Weaver  note  and  mortgage;  that  the  lYust 
Company  of  America,  then  doing  bnsineas  in 
the  city  of  Topeka,  requested  plaintiff  to  for- 
ward said  note  and  mortgage  to  it  for  col- 
lection, and  the  same  was  forwarded,  with 
Instructions  that  when  collected,  the  money 
should  be  remitted  to  the  plaintiff;  that  in 
pursuance  to  that  request  the  plaintiff  for- 
warded to  the  Trust  Company  of  America  the 
Weaver  note  and  mortgage  in  June,  1898^  for 
collection;  that  the  Trust  Company  of  Amer- 
ica collected  said  note  and  mortgage,  but  fail- 
ed and  neglected  to  notify  the  plaintiff  that 
the  collection  had  been  made,  and  withheld 
from  plaintiff  information  of  said  collection; 
that  plaintiff  did  not  learn  of  the  facts  of 
said  collection  until  about  November  22,  1898; 
that  the  Trust  Company  of  America  aH>ro- 
prlated  the  money  so  collected  to  the  use  of 
said  company  without  the  knowledge  or  con- 
sent of  the  plaintiff;  that  defendants  had 
knowledge  that  the  money  so  collected  was  a 
trust  fund,  and  of  its  misappropriation;  that 
the  defendants,  or  either  of  them,  participat- 
ed in  the  misappropriation  of  the  money,  or 
knowingly  permitted  subordinates  in  the  of- 
fice to  misappropriate  the  money  to  the  Trust 
Company  of  America,  and  acquiesced  in  such 
misappropriation — then  I  Instruct  you  that 
the  defendants,  or  such  of  them  as  partici- 
pated in  the  misappropriation,  or  knowingly 
acquiesced  In  the  misappropriation  of  the 
money  by  subordinate  employ^,  would  be  lia- 
ble in  this  action."  The  above  Instruction 
fairly  states  the  law  applicable  to  this  case. 
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where  It  is  ehown,  as  alleged,  tbat  defend- 
ants were  the  actire  executive  ofiScers  of  the 
corporation,  and  had  personal  charge  and  su- 
pervision of  the  business  affairs  of  the  cor- 
poration, directing  and  managing  its  affairs, 
receiving  and  disbnrsiug  moneys  that  came 
into  the  possession  of  the  corporation.  The 
personal  liability  of  defendants  to  plaintiff, 
as  alleged,  is  not  statutory,  bnt  rests  wholly 
on  the  common  law.  Upon  the  subject  of  the 
personal  liability  of  the  officers  of  a  corpora- 
tion for  their  wrongful  acts  to  persons  hav- 
ing dealings  with  the  corporation,  see  the  fol- 
lowing authorities:  Anderson  v.  Daley  (Sup.) 
56  N.  Y.  Supp.  511;  Hempfllng  v.  Burr  (Mich.) 
26  N.  W.  496;  Winchester  v.  Howard  (Cal.) 
69  Pac.  77,  89  Am.  St.  Rep.  168;  Gores  v. 
Day,  99  Wis.  276,  74  N.  W.  78T;  Wolfe  v. 
Simmons,  75  Miss.  539,  23  South.  686;  Fusz 
V.  Spaunhorst,  67  Mo.  266;  3  Thompson  on 
Cor.  H  4138,  4140. 

Complaint  is  made  of  the  court  giving  to 
the  jury  the  following  instruction:  "If  the 
defendants  were  respectively  president,  vice 
president,  and  treasurer  of  the  Trust  Com- 
pany of  America,  a  corporation,  and  the  prin- 
cipal place  of  business  of  said  company  was 
In  the  city  of  Topeka,  and  the  defendants  had 
personal  charge  and  supervision  of  the  office 
and  the  business  affairs  of  said  company,  di- 
recting and  managing  its  affairs,  receiving 
and  disbursing  moneys  tbat  came  into  its 
IKwaession,  then  the  defendants  would  be 
held  to  have  knowledge  of  all  the  business 
affairs  of  the  corporation  which  came  under 
tbelr  personal  observation  and  knowledge  of 
all  the  business  affairs  of  the  corporation 
which  they  might  have  known  by  the  exer- 
cise of  ordinary  diligence  in  the  conduct  of 
the  business  affairs  of  the  company."  The 
corporation  is  primarily  liable  for  the  con- 
versdon  or  misappropriation  of  moneys  by  its 
employes.  The  employes  of  the  corporation 
■re  its  agents  within  the  line  of  their  re- 
spective duty.  The  instruction  complained 
of,  as  to  liability,  would  probably  be  applica- 
ble where  an  action  is  brought  direct  against 
a  corporation  tor  a  conversion  or  misappro- 
priation of  money  by  its  employ&a.  The 
usual  remedy  in  such  cases  is  an  action 
against  the  corporation  for  tlie  recovery  of 
the  money  misappropriated.  A  proceeding 
against  the  managing  officers  of  a  corpora- 
tion, as  in  ttie  case  at  bar,  is  a  somewhat  un- 
usual and  extraordinary  remedy.  Bat  where 
there  is  sent  to  a  corporation  a  note  and  mort- 
gage for  collection  with  instructions  to  col- 
lect and  remit,  and  the  money  is  collected, 
but  not  remitted,  a  recovery  may  be  had  by 
the  owner  of  the  note  and  mortgage  against 
the  executive  officers  and  managing  agents 
having  the  active  management,  charge,  and 
control  of  the  affairs  of  the  corporation  for 
the  conversion  of  the  money  by  them  for  the 
use  of  the  corporation;  and  a  recovery  may 
be  had  against  them  for  such  conversion  of 
the  money  by  subordinates  with  the  knowl- 
edge and  acquiescence  of  such  officers  and 


managing  agents.  That  part  of  the  Instruc- 
tion complained  of  holding  defendants  per- 
sonally liable  for  the  conversion  of  funds  by 
the  subordinates,  of  which  they  had  no  actual 
knowledge,  but  by  the  exercise  of  ordinary 
diligence  In  the  conduct  of  the  business  af- 
fairs of  the  corporation  they  might  have 
known,  does  not  meet  with  our  approval. 
The  rule  announced  by  the  able  trial  judge  in 
his  charge  to  the  jury  holding  such  officers 
liable  for  ordinary  negligence  finds  support 
in  the  following  cases:  United  Society  of 
Shakers  v.  Underwood,  9  Bush,  609,  15  Am. 
Rep.  731;  Marshall  v.  Farmers'  &  Mechanics' 
Savings  Bank,  85  Va.  676,  8  S.  E.  586,  2  L.  R. 
A.  534,  17  Am.  St.  Rep.  84;  Soloman  v.  Bates 
(N.  C.)  24  S.  E.  478,  54  Am.  St  Rep.  725: 
Delano  v.  Case,  121  III.  247,  12  N.  E.  676,  2 
Am.  St.  Rep.  81.  The  cases  following  hold 
that  such  officers  of  a  corporation  are  not 
personally  liable  to  persons  dealing  with  the 
corporation  for  mere  acts  of  negligence: 
Union  Nat.  Bank  v.  Hill  (Mo.)  49  S.  W.  1012, 
71  Am.  St.  Rep.  615;  Frost  Mfg.  Co.  v.  Fos- 
ter (Iowa)  41  N.  W.  212;  Chick  et  al.  v.  Ful-' 
ler,  114  Fed.  22,  51  C.  C.  A.  648;  DeaderiCk 
V.  Bank,  100  Tenn.  457,  45  S.  W.  780;  3 
Thompson  on  Cor.  {  4137.  These  latter 
cases  more  nearly  meet  our  approval.  It  is 
a  well-known  fact  that  much  of  the  business 
of  this  day  and  age  is  transacted  by  corpora- 
tions, many  of  them  employing  numerous  per- 
sons in  the  various  departments  of  the  work 
in  which  the  corporation  is  engaged.  Large 
amounts  of  money  and  property  are  dally 
handled  by  the  employes  of  such  corpora- 
tions. The  instruction  complained  of  casts 
upon  the  executive  officers  and  managing 
agents  of  such  corporations  an  unreasonable 
degree  of  liability.  It  would  be  a  great  hard- 
ship to  hold  them  liable  for  acts  of  misappro- 
priation of  money  or  property  by  subordi- 
nates of  wtiich  they  had  no  actual  knowl- 
edge. The  rule  of  personal  liability  of  such 
officers  for  the  misappropriation  by  subordi- 
nates adopted  by  the  trial  court  is  too  far- 
reaching  in  its  scope.  Aside  from  the  giving 
of  the  instruction  complained  of,  the  record 
discloses  no  material  error. 

For  error  in  giving  the  instruction  com- 
plained of,  the  judgment  will  be  reversed,  and 
a  new  trial  ordered.  All  the  Justices  concur- 
ring. 


LIBBEY  V.  ATCHISON,  T.  &  S.  F.  RT.  CO. 
(Supreme  Court  of  Kansas.      July  7,  1904.) 

INJUET  TO  EMPLOYft— CONTBIBUTORT  NEOLI- 
GESCE. 

1.  Evidence  in  action  for  injuries  to  a  rail- 
road employe  held  to  show  him  guilty  of  con- 
tributory negligence. 

Error  from  Court  of  Common  Pleas,  Wyan- 
dotte County;  Wm.  G.  Holt,  Judge. 

Action  by  Mary  F.  Libbey  against  the 
Atchison,  Topeka  &  Santa  P6  Railway  Com- 
pany. Judgment  for  defendant,  and  plaintiff 
brings  error.    Affirmed. 
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Bird  &  Pope,  for  plaintiff  in  error.  A.  A. 
Hurd  and  O.  J.  Wood,  for  defendant  in  error. 

PEK  CURIAM.  John  R.  Libbey,  a  rail- 
road conductor,  -was  struck  by  a  moving  train 
in  the  yards  of  the  Atchison,  Topeka  &  Santa 
F6  Railway  Company,  at  Emporia,  and  from 
the  injuries  sustained  he  died.  His  widow 
brought  this  action  to  recover  damages  for 
the  negligent  act,  and  to  the  testimony  intro- 
duced by  her  the  court  sustained  a  demurrer, 
holding  that  her  own  testimony  showed  that 
the  Injury  was  the  proximate  result  of  Lib- 
bey's  negligence.  A  reading  of  the  record 
satisfies  us  that  the  ruling  must  be  upheld. 
Assuming  that  the  company  was  negligent  In 
running  Its  trains  through  the  yards  at  too 
rapid  a  rate  of  speed,  and  that  no  one  was 
on  the  end  of  the  train  as  It  was  backed 
toward  Libbey,  the  testimony  of  the  plalntlCF 
showed  that  Libbey,  who  was  talking  to  a 
co-employ6  in  the  yards,  recklessly  turned 
and  stepped  upon  a  track  and  In  front  of  a 
moving  train,  without  looking  In  the  direc- 
tion from  which  the  train  was  coming.  He 
was  familiar  with  the  yards  and  with  the 
fact  that  two  switch  engines  were  continu- 
ally moving  cars  backward  and  forward 
through  the  yards.  Although  It  was  night- 
time, plaintiff's  testimony  showed  that  the 
cars  could  have  been  seen  by  Libbey  for  a 
short  distance.  He  knew  the  dangers  of  the 
place.  He  voluntarily  and  unnecessarily  put 
himself  into  a  place  of  danger,  and  be  took 
no  precaution  for  his  own  protection.  In 
stepping  upon  a  railroad  track  In  front  of  a 
moving  train  without  looking  or  listening  he 
Ignored  the  plainest  dictates  of  ordinary  pru- 
dence, and  plaintiff's  testimony  showed  that 
his  negligence  contributed  to  the  Injury.  The 
objections  to  rulings  on  testimony  are  not 
material. 

Judgment  affirmed. 


ATCHISON,  T.  &  S.  F.  RY.  CO.  T. 
WITHERS. 

SAME  V.  DEWESE. 

(Supreme  Court  of  Kansas.      July  7,  1904.) 

BAILBOADS— INJURIES  TO   PERSONS  ON  TRACK— 
CONTRIBUTORY    NEGLIOENCE. 

1.  One  cannot  knowingly  stand  upon  a  rail- 
road track  in  a  switchyard,  or  so  near  thereto 
as  to  be  in  an  equally  dangerous  position,  and, 
where  he  knows,  or  has  reason  to  know,  that 
cars  may  run  at  any  time  (another  position 
being  equally  available),  noglpct  to  use  his  or- 
dinary faculties  to  ^ard  afniinst  danger,  and. 
when  injured  tlirouRh  the  neKligence  of  the  rail- 
road company  by  a  car  pa.ssing  along  such 
track,  recover  damages.  His  contributory  neg- 
ligence bars  sncli  recovery. 

2.  The  facts  examined  in  this  case,  and  held 
to  bring  the  plaintiff  within  the  above  rule. 

Cunningham,  J.,  dissenting  to  second  para- 
graph of  syllabus  and  corresponding  portion  of 
opinion. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Jefferson  Coun- 
ty;   Marshall  Gephart,  Judge. 


Action  by  Margaret  Withers  and  by  Otis 
Dewese,  administrator  of  the  estate  of  Wal- 
ter Dewese,  against  the  Atchison,  Topeka  & 
Santa  F6  Railway  Company.  Judgments  for 
plaintiffs,  and  defendant  brings  error.  Re- 
versed. 

A.  A.  Hurd  and  O.  J.  Wood,  for  plaintiff  in 
error.  Waters  &  Waters  and  8.  B.  Isenliart. 
for  defendants  in  error. 

CUNNINGHAM,  J.  These  two  actions 
have  been  submitted  together.  They  arise 
out  of  the  same  set  of  facts.  The  same  act 
of  negligence  on  the  part  of  the  railroad  com- 
pany occasioned  the  death  of  Mark  Withers 
and  Walter  Dewese,  to  recover  damages  for 
which  these  actions  were  prosecuted'.  Judg- 
ment was  entered  against  the  defendant 
company  in  both  cases,  which  it  seeks  to 
have  reversed  by  these  proceedings  In  error. 

These  men  were  killed  upon  Fourth  street, 
a  public  street  in  the  city  of  Topeka.  This 
street  runs  approximately  east  and  west.  It 
is  crossed  at  right  angles  by  13  tracks  of  tbe 
defendant's  railroad.  The  tracks  numbered 
from  1  to  10,  commencing  on  the  east  side, 
are  used  for  switching  and  yarding  purposes, 
over  and  along  which,  especially  during  tUe 
evening  and  night,  many  cars  arc  switched 
back  and  forth.  These  tracks  are  standard 
guage,  their  rails  being  4  feet  8^  inches 
apart.  The  distance  between  the  tracks 
themselves  is  about  8.  feet  and  7  inches.  A 
sidewalk  on  the  north  side  of  tbe  street 
crosses  all  of  these  tracks  from  east  to  west. 
Over  these  tracks  a  large  number  of  people 
pass,  especially  during  the  evening  hours  of 
Saturday.  The  street  over  its  entire  width 
across  these  tracks  is  laid  with  planks  and 
filled  with  cinders  so  that  its  surface  is  even 
with  the  tops  of  the  rails  on  the  several 
tracks.  The  sidewalk  spoken  of  above  is 
made  entirely  of  planks.  No  gates  are  main- 
tained or  watchmen  kept  to  guard  this  cross- 
ing during  the  evening  or  night.  Tbe  acci- 
dent which  resulted  in  the  death  of  these  men 
occun-ed  about  9  o'clock  Saturday  evening, 
February  1, 1902.  The  night  was  dartc  The 
wind  was  blowing  witli  considerable  velocity 
from  the  north.  The  weather  was  cold. 
There  was  some  snow  on  the  groimd.  Mark 
Withers  on  this  date  was  in  the  employ  of  the 
railroad  company,  and  had  been  for  six  or 
nine  years  theretofore.  His  business  was 
that  of  a  switclunan  in  the  company's  yards 
at  Topeka.  He  was  thoroughly  acquainted 
with  those  yards  and  with  the  frequency  and 
manner  of  handling  trains  and  cars  therein. 
Walter  Dewese  was  also  an  employ^  of  the 
company  as  a  laborer  in  its  shops  at  Topeka, 
and  had  been  such  for  about  two  months.  It 
would  seem  that  he  was  acquainted  with  the 
crossing  in  question,  but  was  not  familiar 
with  the  surroundings  of  the  crossing  as  they 
then  existed.  They  both  knew,  however,  that 
they  were  crossing  these  tracks.  Withers,  in 
company  with  one  Funnan,  started  along 
the  sidewalk  on  Fourth  street  shortly  before 
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the  occurrence  of  the  accident,  to  cross  the 
tracks,  going  eastward  to  his  home.  As  they 
came  near  track  4  they  observed  a  train 
switching  along  track  8,  which  obstructed 
their  progress,  and  caused  them  to  halt  on  or 
near  track  4.  Shortly  thereafter  they  were 
joined  by  Dewese,  coming  from  the  same  di- 
rection. Two  other  persons,  Burt  Sutton  and 
Grover  Stitt,  and  possibly  others,  were  halted 
from  the  same  reason.  They,  however,  were 
standing  in  the  space  between  tracks  S  and 

4.  All  these  men  came  from  the  west  within 
two  or  three  minntes  of  each  other,  and  re- 
mained waiting  for  the  passage  of  the  train 
on  track  3  from  three  to  five  minutes.  It 
seems  that  these  men,  to  protect  themselves 
from  the  cold,  bad  their  collars  turned  up  and 
tbeir  caps  pulled  down  over  their  ears,  but 
it  does  not  appear  that  their  sight  or  bearing 
was  materially  interfered  with  thereby;  on 
the  contrary,  the  Jury  find  that  tbeir  Bight 
and  hearing  were  good.  North  of  Fourth 
street  two  blocks  is  a  track  known  as  a 
"lead  track,"  on  which  another  switching 
crew  with  an  engine  was  operating.  This 
crew.  In  order  to  locate  a  heavy  refrigerator 
car  upon  track  4,  kicked  the  same  south  on 
that  track,  expecting  it  would  stop  at  some 
point  before  it  reached  Fourth  street.  This 
car  was  unattended  by  any  one,  unguarded 
by  light  or  othei-wise,  unaccompanied  by  sig- 
nal or  warning.  For  some  reason — perhaps 
because  of  an  extra  bard  shove,  or  because 
of  the  wind  blowing  from  the  north,  or  both — 
this  car,  Instead  of  stopping  north  of  Fourth 
street,  came  on,  running  upon  and  over  Fur- 
man,  Withers,  and  Dewese,  killing  the  last 
two  named,  and  stopping  near  the  sonth  line 
of  Fourth  street.  Sutton  and  Stitt  were  un- 
injured, though  slightly  hit  by  the  car. 
Much  evidence  was  introduced  pro  and  con 
to  show  that  the  deceased  men  were  standing 
upon  track  4.  That  they  were  seems  highly 
probable,  though  the  jury  found  that  they 
were  not.  But  whether  they  were  exactly 
upon  the  track  or  not  seems  of  small  moment, 
for  the  fact  is  that  if  they  were  not  between 
the  rails  they  were  in  a  place  of  equal  dan- 
ger— ^near  enough  to  them  on  one  side  or  the 
other  of  the  track  to  be  struck  by  the  on- 
coming car.  It  was  not  necessary  for  these 
parties  to  stand  in  a  place  of  danger,  as  they 
could  have  stopped  west  of  track  4,  or  could 
have  safely  stood  between  tracks  3  and  4. 
At  the  time  there  was  a  car  standing  on  track 

5,  north  of  Fourth  street,  but  just  how  far  it 
does  not  appear;  probably  not  very  far. 
There  was  an  arc  electric  light  to  the  south- 
west about  120  feet  away.  There  was  a 
switchman's  shanty  or  house  on  the  north 
side  of  Fourth  street  close  to  the  sidewalk, 
about  100  feet  west  of  the  place  of  accident. 
Under  favorable  conditions  this  oncoming  car 
could  have  been  seen  for  40  feet  north  of  the 
sidewalk.  The  jury  specially  find  that  the 
men  were  careful,  and  that  they  were  not 
guilty  of  contributory  negligence.  It  is  fur- 
ther   found    that    somewhere   between    the 


switchman's  shanty  and  track  4  they  looked 
north,  but  saw  nothing;  that  while  they  were 
standing  waiting  for  the  train  to  pass  on 
track  3  they  were  looking  east;  that  they  lis- 
tened for  the  purpose  of  determining  whether 
a  train  or  car  was  approaching  while  so 
standing,  but  heard  nothing  because  of  the 
noise  of  the  other  train;  that,  had  they  then 
looked  north,  they  could  not  have  seen  the 
unllghted  car  approaching,  being  prevented 
by  the  car  standing  on  track  S,  north  of  the 
sidewalk,  the  running  train  on  track  3,  the 
smoke  and  steam  from  the  engine  drawing 
said  train,  the  darkness  of  the  night,  and  the 
absence  of  light  or  other  signal  on  the  oncom- 
ing car.  At  the  close  of  the  plaintiff's  evi- 
dence, which  showed  the  facts  substantially 
as  above  set  out,  defendant  demurred  thereto. 
This  was  overruled.  The  defendant's  evi- 
dence added  little,  and  at  its  dose  the  court 
was  requested  to  instruct  the  Jury  to  return 
a  verdict  for  the  defendant,  which  instruction 
was  denied.  These  rulings  are  here  relied 
upon  for  error. 

The  railroad  company  does  not  deny  that 
it  was  negligent.  Its  contention  Is  that  it  la 
relieved  from  this  negligence  by  the  contribu- 
tory negligence  of  the  deceased.  We  are  of 
the  opinion  that  the  facts  shown  are  such 
that  clearly  prove  the  culpable  negligence  of 
the  deceased,  and  that  the  company  is  there- 
by relieved  from  liability  for  their  death. 
They  knew  the  conditions  which  surrounded 
them.  They  were  In  the  full  possession  of 
their  faculties.  They  knew  they  were  within 
the  limits  of  the  yards,  with  Its  many  tracks. 
Tliey  saw  one  train  occupying  the  truck  In 
front  of  them.  They  knew  that  the  other 
tracks  were  in  frequent  use  for  a  like  pur- 
pose; that  at  any  moment  any  one  of  the 
other  tracks  might  be  occupied  by  moving 
cars.  They  knew  that  to  stand  upon  a  track, 
or  near  enough  to  one  to  be  hit  by  a  moving 
oar,  was  a  dangerous  position  to  assume. 
Knowing  all  these  things,  and  being  plainly 
warned  that  they  were  in  and  upon  this  net- 
work of  tracks,  it  was  their  plainest  duty  to 
see  to  it  that  they  did  not  halt  in  a  place  of 
danger.  There  was  ample  room  for  them  to 
have  stopped  in  a  place  of  safety.  Others 
did  so.  Their  exposing  themselves  to  this 
obvious  danger  can  only  be  accounted  for 
upon  the  hypothesis  of  their  reckless  Indiffer- 
ence to  the  danger  which  was  so  apparent, 
and  to  their  own  safety.  We  find  nothing  in 
the  facts  of  this  case  to  distinguish  it  from 
the  case  of  Zirkle  v.  The  Mo.  Pac.  Ry.  Co., 
67  Kan.  77,  72  Pac.  539.  The  court  there 
said:  "This  court  has  often  said  that  a  rail- 
road track  itself  is  a  warning  of  danger,  and 
that  a  person  about  to  cross  it  must  keep  his 
faculties  of  sight  and  hearing  In  active  exer- 
cise. In  the  present  case  the  deceased  turned 
his  back  in  the  direction  from  which  the  dan- 
ger came,  and  was  absorbed  In  conversation. 
His  conduct  negatived  all  suggestion  of  vig- 
ilance, and  showed  a  negligent  disregard  of 
the  perils  surrounding  him.     The  fact  that 
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the  freight  train  trliich  strttck  him  was 
standing  still  on  what  was  called  the  *8tocage 
track,'  45  feet  distant,  when  he  started  over 
the  crossing,  was  not  an  assurance  that  it 
would  remain  stationary.  The  wheels  of  a 
railway  car,  adapted  solely  for  the  purpose 
of  locomotion,  are  signals  that  the  car  may 
be  moved  at  any  time,  as  the  wings  of  a  bird 
Indicate  that  It  is  prepared  to  fly.  The  in- 
difference shown  by  the  deceased  in  turning 
his  back  toward  the  train  which  ran  upon 
him,  and  taking  a  position  on  the  track, 
where  death  or  great  bodily  Injury  was  in- 
evitable if  the  cars  moved  to  the  place  where 
he  stood,  without  diverting  bis  attention 
from  the  conversation  which  engaged  him, 
constituted  contributory  negligence,  which 
cannot  be  excused.  If  negligence  on  the  part 
of  the  company  be  conceded,  the  admission 
would  not  avail  the  plaintiff  in  error."  To 
the  same  effect  is  the  case  of  Llbbey  v.  A.,  T. 
&  S.  F.  By.  Co.  (Just  decided  by  this  court) 
77  Pac.  641.  It  cannot  be  that  one  may 
place  himself  upon  the  track  of  a  railroad 
or  in  such  a  position  as  to  be  hit  by  a  mov- 
ing car,  when  no  necessity  therefor  exists, 
resign  himself  to  unwatchlng  llstlessness,  and 
then  be  relieved  from  the  results  wlilch  a 
fairly  prudent  man  ought  to  have  guarded 
against. 

We  are  of  the  opinion  upon  the  entire  case 
that  the  Jury  should  have  been  instructed  to 
return  a  verdict  for  the  defendant  in  both 
cases.  Therefore  the  Judgment  of  the  lower 
court  is  reversed,  with  instructions  to  enter 
Judgment  In  defendant's  favor. 

JOHNSTON,  C.  J.,  and  SMITH,  OBKBNE, 
BURGH,  MASON,  and  ATKINSON.  JJ., 
concurring. 

CUNNINGHAM,  J.  (dissenting).  The  fore- 
going is  the  opinion  of  the  majority  of  the 
court,  and  not  that  of  the  writer  thereof,  who 
dissents  therefrom.  I  am  in  hearty  sym- 
pathy with  the  doctrine  that  one  may  not  ex- 
pose himself  heedlessly  and  without  excuse 
to  the  danger  of  being  run  over  by  a  passing 
train,  by  standing  upon  or  near  a  railroad 
track,  giving  no  adequate  attention  to  the 
dangerous  surroundings,  and  then  hold  the 
company  responsible  for  the  result  But  the 
circumstances  of  these  cases  are  such  that  to 
my  mind  the  question  whether,  under  all  the 
circumstances,  the  deceased  persons  were 
not  excusable,  was  a  debatable  one;  one  on 
which  the  minds  of  men  of  equal  experience 
and  judgment  might  differ,  and  hence  one 
peculiarly  for  the  jury.  It  will  be  borne  In 
mind  that  the  night  was  cold  and  windy,  the 
ground  to  some  extent  covered  with  snow, 
the  tracks  over  which  these  parties  were  go- 
ing but  slightly,  if  at  all,  observable  by  rea- 
son of  the  fact  that  the  tops  of  the  rails 
were  even  with  the  sidewalk;  that  on  the 
one  side  of  track  4  was  the  moving  train, 
on  the  other  the  standing  car;  the  light  of 
the  electric  lamp  was  at  such  an  angle  as 


that  the  space  between  wav  uaiUnminated; 
the  noise  of  the  moving  cars  would  prevent 
any  one  from  hearing  a  car  coming  along 
track  4;  the  smoke  and  steam  from  the  en- 
gine moving  on  track  3,  the  darkness  of  the 
night,  and  the  absence  of  light,  prevented  the 
parties  from  seeing  it.  All  these  facts,  and 
perhaps  others,  tended  to  relieve  them  from 
the  charge  of  negligence  in  talcing  the  im>- 
sltlon  they  did.  At  least  it  was  so  much  of 
a  question  that  the  court  should  have  sub- 
mitted the  question  of  contributory  negli- 
gence to  the  Jury,  and,  having  submitted  it 
to  the  Jury,  the  jury's  findings  In  favor  of 
tlie  plaintiffs  should  not  be  disturtied. 


ST.  PAUL  PIBB  ft  MABINB  INS.  CO.  OF 

ST.  PAUL,  MINN.,  v.  OWENS. 

(Supreme  Court  of  Kansas.      July  7,  1904.) 

INSURANCB— PROOFS     OF    LOSS— DEFENSES. 

1.  Unless  an  insurance  policy  in  express  terms 
provides  for  a  forfeiture  in  case  proof  of  loss 
shall  not  be  made  within  GO  days  after  the  de- 
struction of  the  insured  property,  a  forfeiture 
will  not  be  declared  by  courta, 

2.  The  negligence  of  the  assured,  resulting  in 
the  loss  of  his  property  by  fire,  which  will  de- 
feat a  recovery  on  an  insurance  policy,  must  be 
willful,  and  of  such  a  degree  as  to  amount  to 
fraud. 

(Syllabus  by  the  Court.) 

Error  from  Court  of  Common  Pleas,  Wyan- 
dotte County;  Wm.  G.  Holt,  Judge. 

Action  by  W.  B.  Owens  against  the  St. 
Paul  Fire  &  Marine  Insurance  Company. 
Judgment  for  plaintiff.  Defendant  brings 
error.    Affirmed. 

McFftdden  A  Morris,  Fyke  Bros.,  and  Snl- 
der  &  Richardson,  for  plaintiff  in  error.  Sut- 
ton &  Sutton,  for  defendant  In  error. 

GREENE,  J.  This  was  an  action  to  re- 
cover on  a  fire  insurance  policy,  in  which 
Judgment  was  rendered  for  plaintiff.  The 
defendant  demurred  to  plaiutilTs  evidence, 
and  also  asked  the  court  at  the  dose  of  the 
evidence  to  instruct  the  Jury  to  find  for  the 
defendant.  These  are  the  first  two  alleged 
errors.  They  involve  but  one  question,  viz.. 
whether  the  failure  of  plaintiff  to  make  proof 
of  loss  within  60  days  after  the  destruction 
of  the  property  by  Are  forfeited  his  policy. 
It  Is  contended  that  by  the  condition  of  the 
policy  the  failure  on  the  part  of  the  assured 
to  make  such  proof  within  that  time,  for^ 
felted  the  policy.  It  might  be  pertinent  to 
remark  that  proof  of  loss  was  made  after 
(JO  days,  but  before  the  action  was  brought, 
and  that  the  action  was  brought  within  the 
time  limited  by  the  policy.  A  forfeiture  Is 
never  declared  by  courta  unless  It  la  plainly 
and  specifically  provided  for  In  the  policy. 
The  policy  involved  in  this  case  does  not 
declare  that  a  forfeiture  shall  take  place  If 
proof  of  loss  Is  not  made  within  00  days 

f  2.  See  Insurance,  vol.  IS.  Cent.  Die.  |  lUT. 
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from  the  date  of  the  destruction  of  the  prop- 
erty. It  provides  that  proof  of  loss  shall  be 
made  within  that  time,  but  does  not  declare 
that  a  f.iilure  to  perform  such  condition  shall 
work  a  forfeiture  of  plaintiff's  right  of  action. 
The  defendant  Insurance  company  is  a  Min- 
nesota corporation,  and  the  form  of  its  pol- 
icy is  provided  by  the  laves  of  that  state. 
This  question  arose  In  the  Supreme  Court  of 
Minnesota  upon  the  same  form  of  policy 
sued  on  In  this  action.  Mason  v.  St.  Paul 
Fire  &.  Marine  Ins.  Co..  82  Minn.  336,  338,  8.r> 
N.  W.  13,  83  Am.  St.  Rep.  433.  In  that  case 
It  to  said:  "It  to  very  generally  held  by  the 
authorities  In  cases  where  this  question  has 
been  presented  that,  unless  the  policy  pro- 
Tide*  a  forfeiture,  or  makes  a  service  of 
proofs  of  loss  within  the  time  specified  there- 
in a  condition  precedent  to  the  liability  of 
the  company,  the  time  within  which  such 
proofs  are  required  to  be  furnished  Is  not  of 
the  essence  of  the  contract.  Where  no  for- 
feiture is  provided  by  the  terms  of  the  con- 
tract, and  the  service  of  proofs  of  loss  with- 
in the  specified  time  is  not  made  a  condition 
precedent  to  the  liability  of  the  company,  the 
effect  of  such  failure  Is  simply  to  postpone 
the  day  of  payment."  On  page  340.  82  Minn., 
page  15,  85  N.  W.,  88  Am.  St.  Rep.  433,  the 
court  says:  "But  the  policy  l)efore  us  con- 
tains no  provisions  which  will  Justify  a  hold- 
ing that  a  strict  compliance  therewith  In  this 
respect  is  essential,  and  the  matter  must  be 
referred  to  the  Legislature  to  consider  and 
adjust  by  proper  amendment  to  the  stand- 
ard policy  law,  If  such  amendment  shall 
be  deemed  Just  and  equitable."  We  think 
tbto  1b  a  correct  interpretation  of  the  policy, 
and  tliat  a  forfeiture  did  not  follow  by  rea- 
■on  of  the  neglect  to  make  the  proof  of  loss 
within  the  fSO  days. 

It  to  contended  that  the  court  erred  in  re- 
fusing to  instruct  the  Jury,  In  effect,  that  if 
the  plalntlfTs  residence  was  destroyed  by 
fire  through  his  own  negligence  he  could  not 
recover.  It  Is  said  In  Phenlx  Ins.  Co.  v. 
Sallivan,  39  Kan.  451,  18  Pac.  528,  that  "in- 
surance policies  are  taken  out  to  guard 
against  the  results  of  negligence  and  care- 
lessness." It  is  not  a  defense  to  an  action 
«n  an  insurance  policy  to  show  that  the  prop- 
erty was  destroyed  through  the  plaintiff's 
negligence,  unless  such  negligence  was  will- 
ful or  was  of  such  a  degree  as  to  amount  to 
frand. 

It  to  atoo  contended  that  the  court  erred 
In  Instructing  the  Jury  that  under  the  plead- 
ings and  evidence  the  plaintiff  was  entitled 
to  recover,  unless  the  Jury  should  find  that 
the  bonse^  at  some  time  during  the  life  of 
the  policy,  had  remained  for  a  period  of  ten 
days  unoccupied  as  a  dwelling ;  that  this  in- 
stmction  took  from  the  consideration  of  the 
Jury  two  Important  questions:  (1)  The  ques- 
tion of  the  proofs  of  loss:  (2)  whether  the 
assnred,  by  his  own  negligence,  caused  the 
Are  which  destroyed  his  property.  As  to 
the  flmt  question,  there  to  no  contention  that 
77  P.— 35 


proofs  of  loss  were  not  In  fact  made,  and  the 
cause  was  litigated  on  the  part  of  the  defend- 
ant upon  the  theory  that,  such  proofs  not 
having  been  made  within  60  days,  the  pol- 
icy was  forfeited.  As  to  the  second  question, 
the  answer  does  not  charge  that  the  negli- 
gence amounted  to  willfulness  or  fraud  on 
the  part  of  the  assured,  nor  does  the  evidence 
tend  to  prove  any  such  degree  of  negligence. 
We  think  no  error  was  committed  by  the 
trial  court.  The  Judgment  1>  affirmed.  All 
the  Justices  concurring. 


MORTGAGE    TRUST    CO.    OF    PEXNSTL- 

VANIA  V.  BACH  et  al. 

(Supreme  Court  of  Kansas.     July  7,  1904.) 

UOSTOAGE— DEFAULT   IN    INTCRKST— OPTION   TO 
DECLABB    DEBT    DUE. 

1.  A  note  secured  by  a  mortgage  bore  interest 
at  the  rate  of  U%  per  cent,  per  annum,  and  pro- 
vided that  the  failure  to  pay  any  Interefit  cou- 
pon sboiild  mature  the  entire  debt  at  the  op- 
tion of  the  holder,  and  it  was  stipulated  that 
the  note  should  draw  interest  after  maturity 
at  the  rate  of  10  per  cent,  per  annum.  There 
was  default  in  the  payment  of  interest,  but 
the  holder  did  not  then  elect  to  declare  the 
whole  debt  due,  nor  until  about  a  year  after- 
wards, when  a  foreclosure  action  wag  brought. 
In  the  petition  the  holder  averred  that  it  then 
elected  to  declare  the  entire  debt  due  as  of  the 
time  when  default  was  made.  Held,  that  the 
holder  could  not,  by  a  mere  averment,  give  its 
declaration  of  election  a  retrospective  effect, 
thus  making  the  entire  debt  due  and  to  draw 
interest  at  the  increased  rate  about  a  year  be- 
fore the  option  was  in  fact  exercised. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Pawnee  County; 
Chas.  E.  Lobdell,  Judge. 

Action  by  the  Mortgage  Trust  Company  of 
Pennsylvania  against  Josle  M.  Bach  and  oth- 
ers. Judgment  for  defendants,  and  plaintiff 
brings  error.    AfBrmed. 

G.  Polk  Cllne  and  Alex.  A.  Sharp,  for 
plaintiff  In  error.  H.  S.  Rogers  and  V.  H. 
Grlnstead,  for  defendants  in  error. 

JOHNSTON,  C.  J.  On  January  1,  1902, 
Josle  M.  Bach  and  her  husband  executed  and 
delivered  to  the  Mortgage  Trust  Company  ot 
Pennsylvania  a  promissory  note  for  $3,000, 
due  five  years  after  date,  with  interest  at 
the  rate  of  6^  per  cent,  per  annum,  payable 
semiannually.  At  the  same  time  they  exe- 
cuted a  mortgage  on  real  estate  to  secure  the 
payment  of  the  note.  There  was  a  provision 
in  the  note  that  on  default  in  the  payment 
of  any  interest  coupon,  or  failure  to  comply 
with  any  of  the  conditions  contained  in  the 
mortgage,  the  debt  should  immediately  be- 
come due  and  payable,  at  the  option  of  the 
legal  holder  thereof,  and  that  the  note  and 
attached  coupons  should  draw  interest  at  the 
rate  of  10  per  cent,  per  annum  after  matur- 
ity. The  mortgage  provided  that,  for  failure 
to  pay  any  part  of  the  interest  or  principal, 
the  entire  debt  should  Immediately  become 
due  and  payable,  at  the  option  of  the  iioldec. 
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without  notice.  Tbe  Interest  coupon  matur- 
ing July  1,  1902,  was  not  paid,  and  on  July 
1,  1903,  the  plaintiff  commenced  this  action, 
asking  Judgment  for  the  amount  of  the  note, 
with  Interest  from  July  1,  1902,  at  the  rate 
of  10  per  cent,  per  annum.  In  the  petition 
the  plaintiff  alleges  that,  under  the  terms  of 
the  note  and  mortgage,  it  elects  to  declare 
and  does  declare  the  amount  due  July  1, 
1902.  The  court  allowed  interest  at  the  rate 
of  6%  per  cent,  until  the  action  was  com- 
menced, and  10  per  cent,  thereafter. 

The  only  matter  in  controversy  between 
the  parties  is  whether  interest  should  have 
been  allowed  at  the  rate  of  10  per  cent,  from 
July  1,  1902,  or  from  the  date  when  the  ac- 
tion was  begun,  viz.,  July  1,  1903.  The  in- 
creased rate  did  not  apply  until  the  maturity 
of  the  note.  By  its  terms  the  note  was  to 
mature  January  1,  1907,  but  maturity  might 
be  accelerated  by  default  in  the  payment  of 
any  interest  coupon,  at  the  option  of  the  hold- 
er. There  was  a  default  on  July  1,  1902, 
and  if  the  trust  company  had  then  exercised 
its  option,  and  elected  to  declare  the  entire 
debt  due,  it  would  have  been  entitled  to  the 
increased  rate.  The  option,  however,  was  not 
in  fact  exercised  until  this  action  was  be- 
gun. The  allegation  in  the  petition  "that  the 
interest  due  July  1,  1902,  has  not  been  paid, 
and  the  said  plaintiff,  under  the  terms  of 
the  said  note  and  mortgage,  electa  to  declare, 
and  does  declare,  the  entire  amount  due  July 
1,  1902,"  did  not  operate  to  set  back  the  elec- 
tion to  the  time  named.  The  plaintiff  could 
not  by  mere  averment  give  its  declaration 
of  election  a  retrospective  effect,  and  thus 
make  the  whole  debt  due  a  year  before  the 
option  was  exercised.  The  default  alone  did 
not  mature  the  debt.  That  circumstance  af- 
forded the  holder  ground  for  accelerating  ma- 
turity, but  until  it  in  fact  exercised  Its  op- 
tion, and  declared  the  debt  due  by  reason  of 
the  default,  the  note  was  not  mature,  and  it 
was  not  entitled  to  the  higher  rate  of  Inter- 
est. Hutchinson  v.  Benedict,  49  Kan.  545,  31 
Pac.  147;  Keys  v.  Lardner,  55  Kan.  331,  40 
Pac.  644;  Kennedy  v.  Gibson  (Kan.)  75  Pac. 
1044;  Investment  Co.  v.  Mitchell,  6  Kan. 
App.  317,  51  Pac.  67. 

The  Judgment  of  the  district  court  will  be 
aflSrmed.    All  the  Justices  concurring. 


STATE  V.  JETT. 
(Supreme   Court  of   Kansas.     July   7,   1904.) 

AiniNO     OPFENDEB    TO     ESCAPE— INFORMATION. 

1.  The  information  in  this  case  examined,  and 
held  not  to  state  an  offense  under  section  2289, 
Gen.  St.  1901. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Clark  County; 
E.  H.  Madison,  Judge. 

Henry  Jett  was  informed  against  as  aid- 
ing another,  who  had  committed  a  felony,  to 
escape.  A  demurrer  to  the  Information  was 
sustained,  and  the  state  appeals.    Affirmed. 


C.  C.  Coleman,  Atty.  Gen.,  and  J.  M. 
Grasham  (D.  R.  Hite,  of  counsel),  for  the 
State.  Conly  &  Conly  and  H.  C.  Mayse,  for 
appellee. 

GREENE,  J.  Henry  Jett  was  informed 
against  imder  section  2289,  Gen.  St.  1001, 
which  reads:  "Every  person  who  shall  be 
convicted  of  having  concealed  any  offender 
after  the  commission  of  any  felony,  or  of 
having  given  to  such  offender  any  other  aid, 
knowing  that  he  has  committed  a  felony, 
with  the  Intent  and  In  order  that  he  may 
escape  or  avoid  arrest,  trial,  conviction  or 
punishment,  and  no  other,  shall  be  deemed 
an  accessory  after  the  fact,  and  upon  con- 
viction shall  be  punished  by  confinement  and 
hard  labor  not  exceeding  five  years,  or  In  the 
county  Jail  not  exceeding  one  year  nor  less 
than  six  months,  or  by  fine  not  less  than 
four  hundred  dollars,  or  by  both  a  fine  not 
less  than  one  hundred  dollars  and  imprison- 
ment in  a  county  Jail  not  less  than  three 
months."  The  Information  was  in  the  fol- 
lowing language:  "In  the  name  and  by  the 
authority  of  the  state  of  Kansas,  I,  A.  J. 
Myers,  county  attorney.  In  and  for  the  coun- 
ty of  Clark,  in  the  state  of  Kansas,  who 
prosecute  for  and  on  behalf  of  said  state,  in 
the  district  court  of  said  county,  sitting  in 
and  for  the  county  of  Clark,  and  duly  em- 
powered to  Inform  of  offenses  committed 
within  said  county  of  Clark,  come  now  here 
and  give  the  court  to  understand  and  be  In- 
formed that  one  Henry  Jett,  at  the  county 
of  Clark,  in  the  state  of  Kansas,  and  within 

the  Jurisdiction  of  this  court,  on  the 

day  of  March,  A.  D.  1903,  then  and  there 
knowing  that  Claude  Jett,  in  the  county  of 
Clark  and  state  of  Kansas,  on  or  about  the 
20th  day  of  June,  A.  D.  1902,  bad  committed 
a  felony,  to  wit,  the  crime  of  rape,  by  car- 
nally and  unlawfully  knowing  Anna  Craig, 
she  being  a  female  woman  under  the  age  of 
eighteen  years,  and  not  bis  wife,  did  then 
and  there,  knowingly,  unlawfully,  and  feloni- 
ously, give  aid  to  said  Claude  Jett,  with  the 
intent  and  in  order  that  the  said  Claude  Jett 
might  escape  or  avoid  arrest,  trial,  convic- 
tion, or  punishment  for  the  commission  of 
said  offense  of  rape,  and,  with  no  other  in- 
tent, aided  the  said  Claude  Jett  in  concealing 
the  fact  of  the  commission  of  said  offense, 
and  whereas  the  said  Anna  Craig  had  be- 
come pregnant  by  reason  of  the  rape  com- 
mitted by  said  Claude  Jett,  and  was  al>out  to 
be  delivered  of  a  child,  the  said  Henry  Jett 
did  then  and  there  take  and  convey  the  said 
Anna  Craig  from  the  county  of  Clark,  in  the 
state  of  Kansas,  Into  the  territory  of  Okla- 
homa, and  did  then  and  there,  in  a  vacant 
bouse  near  Fort  Supply,  In  Oklahoma  Terri- 
tory, deliver  said  Anna  Craig  of  a  child,  it 
being  the  result  of  sexual  intercourse  with 
said  Claude  Jett  In  said  act  of  rape,  which 
said  child  then  and  there  bom  of  said  Anna 
Craig  he,  the  said  Henry  Jett,  took  and 
buried  in  a  sand  hill  about  one-half  mile 
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from  Fort  Supply,  Oklahoma,  and  said  Henry 
Jett  did  then  and  there  represent  to  sundry 
and  divers  persons  that  said  Anna  Craig  was 
the  wife  of  the  certain  man  siu-named  Har- 
ris, in  the  employ  of  said  Henry  Jett,  and 
that  the  pregnancy  of  said  Anna  Craig,  then 
and  there  represented  by  said  Henry  Jett  to 
be  Anna  Harris,  had  occurred  in  wedlock, 
and  was  lawful  and  reputable;  that  the  prod- 
uct of  conception  of  said  Anna  Craig,  then 
and  there  delivered  as  aforesaid,  was  incipi- 
ent, immature,  and  diminutive,  when,  as  the 
said  Henry  Jett  well  knew,  the  child  then 
and  there  born  of  said  Anna  Craig,  and 
burled  by  him,  was  eighteen  inchesjn  length 
and  fully  developed;  and  said  Henry  Jett 
did  Introduce  the  said  Claude  Jett  to  sundry 
and  divers  persons  as  Mr.  Harris,  the  hus- 
band of  said  Anna  Craig,  and  falsely  repre- 
sent that  be  was  the  lawfnl  husband  of  said 
Anna  Craig,  and  was  sumamed  Harris,  and 
not  Claude  Jett;  and  afterward  the  said 
Henry  Jett  did  convey  said  Anna  Craig  back 
to  Clark  county,  Kansas,  and  cause  her  to 
exhibit  herself  in  public  places  In  order  to 
create  the  impression  that  she  had  not  been 
pregnant  from  sexual  intercourse  with  Claude 
Jett,  and  did  thereby  purposely  try  to  induce 
the  citizens  and  officers  of  Clark  county,  Kan- 
sas, to  falsely  believe  that  no  crime  of  rape 
had  been  committed  upon  the  person  of  said 
Anna  Craig  by  said  Claude  Jett,  and  thereby 
aided  said  Claude  Jett  in  concealing  the  com- 
mission of  said  felony — contrary  to  the  form 
of  the  statutes  In  such  cases  made  and  pro- 
vided, and  against  the  peace  and  dignity  of 
the  state  of  Kansas."  The  defendant  moved 
to  quash  the  information  for  the  reason  that 
it  did  not  charge  him  with  the  commission 
of  any  offense.  This  motion  was  sustained, 
and  the  defendant  discharged.  The  state  ap- 
peals. 

The  specific  acts  charged  against  the  de- 
fendant appear  to  have  been  done  more  to 
save  the  reputation  of  Anna  Craig  than  to 
assist  Claude  Jett  to  escape  punishment,  and 
the  immediate  result  was  to  protect  her.  The 
only  act  committed  In  Kansas  was  In  taking 
Anna  Craig  out  of  the  state.  The  allegation 
in  the  Information  explanatory  of  that  act  is 
that  she  might  give  birth  to  the  child  away 
from  home.  In  State  v.  Doty,  67  Kan.  835, 
48  Pac.  145,  in  construing  this  section  of  the 
statnte,  this  court  said:  "The  character  of 
the  aid  is  indicated  by  the  particular  words 
osed  In  the  commencement  of  the  section, 
and  it  shows  that  it  must  be  some  substan- 
tial act  of  personal  assistance.  It  will  be  ob- 
8«ryed  that  the  concealing  of  an  offender  is 
first  mentioned,  and  then  there  is  added  the 
giving  of  such  ofTender  any  'other  aid,'  and 
the  argument  may  well  be  made  that  the 
other  aid  is  of  a  similar  character  with  that 
imrtlcularly  specified.  It  Is  a  familiar  rule 
of  interpretation  that,  where  particular 
words  are  followed  by  general  ones,  the  lat- 
ter are  to  be  held  as  applying  to  persons  and 
tbings  of  the  same  kind  with  those  which 


precede."  The  acta  charged  against  the  de- 
fendant do  not  fall  witliln  the  statute,  under 
the  interpretation  there  given,  and  we  do  not 
think  it  states  an  offense. 

The  judgment  of  the  court  below  i»  af- 
firmed.   All  the  Justices  concurring. 


STATE  V.  WELLS. 
(Supreme  Court  of  Kansas.    July  7,  1904.) 

CBIMINAL     LAW— PLBA— FORMEB     CONVICTION— 
TRIAI^-iJUBT. 

1.  It  Is  not  error  to  sustain  a  demurrer  to  a 
plea  of  a  former  conviction  where  the  plea 
does  not  contain  a  complete  record  of  the  former 
proceeding. 

2.  In  the  prosecution  for  a  misdemeanor,  the 
defendant,  with  the  consent  of  the  prosecuting 
attorney  and  the  court,  may  waive  a  trial  by 
a  full  jury,  and  consent  to  be  tried  by  a  jury 
composed  of  11  persons,  under  section  5639, 
Gen.  St.  1901,  which  provides  that  "the  de- 
fendant and  prosecuting  attorney,  with  the  as- 
sent of  the  court,  may  submit  the  trial  to  the 
court,  except  in  cases  of  felonies." 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Saline  Conn* 
ty;  R.  R.  Rees,  Judge. 

William  D.  Wells  was  convicted  of  selling 
intoxicating  liquors,  and  appeals.    Affirmed. 

David  Ritchie  and  O.  M.  Holmquist,  for 
appellant.  O.  C.  Coleman,  Atty.  6en„  O. 
W.  Burch,  and  Z.  O.  Millikin,  for  the  State. 

ORDENE,  J.  The  defendant  w^s  inform- 
ed against  for  selling  intoxicating  liquors. 
He  filed  a  plea  of  a  former  conviction  in  bar. 
To  this  plea  the  court  sustained  a  general 
demurrer.  The  trial  was  then  proceeded 
with,  and  the  defendant,  with  the  consent  of 
the  county  attorney  and  the  courts  waived 
a  trial  by  a  Jury  of  12  persona,  and  tried 
the  cause  to  a  jury  of  11  persons.  A  vw- 
dlct  of  guilty  was  returned.  Thereupon  the 
defendant  filed  his  motion  for  a  new  trial, 
Defendant  alleged  that  he  could  not  be  le- 
gally tried  by  a  jury  of  less  than  12  persons; 
that,  under  the  provisions  of  our  Constitu- 
tion, it  was  beyond  his  power  to  waive  such 
a  Jury,  and  therefore  the  verdict  was  void 
and  should  be  set  aside.  This  motion  was 
overruled,  and  sentence  pronounced. 

The  first  contention  Is  that  the  court  entd 
In  sustaining  a  demurrer  to  hia  plea  in  bar. 
A  plea  in  bar  of  a  former  conviction  or  ac- 
quittal should  contain  the  complaint,  indict- 
ment, or  Information  upon  which  it  is  alleged 
such  acquittal  or  conviction  was  had,  and 
also  a  complete  transcript,  or  so  much  of  the 
proceeding  as  Is  necessary  to  show  the  final 
disposition  of  the  cause;  otherwise  a  court 
Is  unable  to  determine  the  question  present- 
ed by  the  plea.  Such  question  can  only  be 
determined  from  the  record.  Bishop  on  Crim- 
inal Procedure,  voL  1,  J  815;  Crocker  v.  State 
of  Georgia,  47  Oa.  568;  Bailey  v.  State,  26 
Ga.  579;  Smith  v.  State,  52  Ala.  407.  The 
record  in  this  court  contains  none  of  the 

f  1.  See  Criminal  Law,  toL  14,  Cent  Dig.  i  6t>. 
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proceedings  had  upon  the  trial  of  the  alleged 
former  conviction.  We  are  therefore  unable 
to  determine  the  question  presented  on  this 
ground  of  error. 

The  second  contention  Is  that,  notwith- 
standing the  defendant's  agreement  to  waive 
a  Jury  of  12  persons,  and  his  consent  to  try 
to  a  jury  of  11  persons,  the  verdict  of  such 
Jury  is  void.  The  provisions  of  our  Consti- 
tution upon  which  the  defendant  relies  are 
section  5  of  the  Bill  of  Rights,  which  pro- 
vides that  "the  right  of  trial  by  jury  shall 
be  Inviolate,"  and  section  10,  which  provides 
that,  "in  all  prosecutions,  the  accused  shall 
be  allowed  ♦  •  •  a  speedy  public  trial 
by  an  impartial  jury.  •  •  *"  Authori- 
ties are  numerous  holding  that  the  jury  re- 
ferred to  means  a  common-law  Jury  of  12 
persons.  It  is  not  necessary  to  determine 
what  the  rule  would  be  in  this  case  In  a 
prosecution  for  a  misdemeanor  in  the  absence 
of  any  statutory  regulation.  Speaking  gen- 
erally, however,  a  defendant  in  a  prosecution 
for  a  misdemeanor  was  not  always,  as  a  mat- 
ter of  right,  entitled  to  a  jury  trial  at  com- 
mon law.  We  are  relieved  from  an  Investi- 
gation of  the  right  of  the  defendant  to  a  jury 
trial  at  common  law  by  the  provisions  of 
section  5639,  Gen.  St.  1001.  This  section 
reads:  "The  defendant  and  prosecuting  at- 
torney, with  the  assent  of  the  court,  may  sub- 
mit the  trial  to  the  court,  except  in  cases 
of  felonies.*'  If  in  such  case  the  defendant 
may  waive  a  trial  by  jury,  and  submit  the 
trial  and  decision  of  his  cause  to  the  court, 
there  is  no  constitutional  or  statutory  provi- 
sion prohibiting  him  from  consenting  to  a 
trial  by  less  than  a  full  Jury.  We  find  sim- 
ilar statutory  provisions  in  Indiana,  Arkan- 
sas, Illinois,  and  Missouri.  Murphy  v.  State, 
97  Ind.  579;  State  v.  Bbert,  40  Mo.  186;  State 
T.  Mansfield,  41  Mo.  470;  State  of  Missouri 
T.  Lai^er,  45  Mo.  610;  Darst  et  al.  v.  Peo- 
ple, 51  III.  286,  2  Am.  Rep.  301;  Warwick 
v.  State,  47  Ark.  568,  2  S.  W.  335.  These 
courts  have  universally  held  that  In  cases  of 
misdemeanor  the  defendant,  with  the  con- 
sent of  the  prosecuting  attorney  and  the 
court,  may  waive  a  trial  by  a  jury,  and  sub- 
mit the  cause  to  the  court. 

The  judgment  of  the  court  below  is  af- 
firmed.   All  the  Justices  concurring. 

BURCH,  J.  (concurring  specially).  I  con- 
cur in  affirming  the  judgment  of  the  district 
court,  but  the  foregoing  opinion  does  not  meet 
the  appellant's  contention.  He  claims  that 
the  jury  trial  preserved  inviolate  by  the  Con- 
stitution Is  a  trial  by  a  common  law  jury  of 
12;  that  the  Constitution  Itself  makes  no 
distinction  between  the  trial  of  felonies  and 
the  trial  of  misdemeanors;  and  that  the  lan- 
guage of  section  10  of  the  Bill  of  Rights,  ex- 
pressly providing  that  In  all  prosecutions  the 
accused  shall  be  allowed  a  speedy  trial  by  an 
impartial  jury,  indicates  that  any  such  dis- 
tinction is  unwarranted.  If  this  be  true,  the 
Legislature  may  not  override  the  fundament- 


al law  and  authorize  a  trial  by  a  Jury  of  any 
other  number  In  any  case.  The  authorities 
cited  In  the  majori^  opinion  are  inconclu- 
sive. The  case  of  State  v.  Ebert,  40  Mo. 
180,  does  not  relate  to  trials  by  Jury,  but  to 
the  right  to  prosecute  by  Information  instead 
of  Indictment.  The  case  of  State  of  Missouri 
V.  Larger,  45  Mo.  510,  discusses  notliing  but 
the  question  of  whether  the  waiver  of  a  trial 
by  jury  must  be  express,  or  whether  a  mere 
failure  to  object  to  a  trial  by  the  court  will 
conclude  the  defendant.  The  case  of  State 
V.  Mansfield,  41  Mo.  470,  was  a  felony,  and 
not  a  misdemeanor,  case.  The  statements  in 
the  opinion  relating  to  the  waiver  of  a  Jury 
of  12  in  misdemeanor  cases  are  dicta,  and 
the  syllabus  limits  the  right  of  waiver  to 
cases  In  which  the  penalty  Is  a  fine  only. 
In  the  case  of  Darst  et  al.  v.  People,  51  III. 
288,  2  Am.  Rep.  301,  the  discussion  of  the 
question  is  completely  contained  In  the  fol- 
lowing statement:  "It  Is  urged  that  a  Jury 
could  not  be  waived,  but  we  know  no  reason 
why  It  may  not  be  In  trials  of  misdemeanors." 
In  Murphy  v.  State,  97  Ind.  679,  the  court 
does  nothing  more  than  proclaim,  "It  will  not 
do  to  say,  we  tliink,  that  this  right  to  a  trial 
by  jury  is  a  right  which  the  defendant  may 
not  waive.  If  he  choose  to  do  so,  and  If  the 
law  provides  for  such  walv«:;"  and  then,  to 
clinch  this  argument,  it  is  remarked  that,  if 
a  defendant  could  not  waive  a  trial  by  a  Jury 
of  12,  he  could  not  take  a  change  of  venue  in 
face  of  the  constitutional  provision  g;ivlng 
him  the  right  to  a  trial  in  the  county  In 
which  the  offense  was  committed.  In  War- 
wick V.  State,  47  Ark.  508,  2  S.  W.  335,  the 
statute  authorizing  a  waiver  was  consonant 
with  an  express  provision  of  the  Constitu- 
tion of  the  state  of  Arlcansas  authorizing  the 
waiver  of  a  jury  in  all  cases.  Manifestly 
there  is  here  vouchsafed  no  reason  whatever 
for  making  a  distinction  between  the  trial 
of  felonies  and  the  trial  of  misdemeanors, 
whether  by  statute  or  otherwise;  and  this 
court  decided,  in  State  v.  Simons,  61  Kan. 
752,  60  Fac.  1052,  that  a  trial  by  a  Jury  of 
12  cannot  be  waived  in  a  felony  case.  The 
right  to  a  trial  by  jury  in  all  prosecutions  Is 
Inteipreted  by  the  courts  to  mean  the  right 
as  it  existed  in  all  common-law  prosecutions. 
At  common  law  many  misdemeanors,  includ- 
ing the  offense  of  liquor  selling,  were  triable 
without  a  jury,  and  this  fact  may  afford 
a  sufficient  basis  for  the  distinction  made  in 
methods  of  trial  by  the  statutes  of  this  state. 
In  my  opinion,  however,  a  better  position 
may  be  assumed.  The  provisions  of  the  Con- 
stitution safeguarding  tl>e  right  of  trial  by 
jury  are  measures  of  protection,  and  not  of 
coercion,  so  far  as  Individuals  charged  with 
crime  are  concerned.  If  their  interests  were 
the  sole  consideration,  tliey  might  waive  the 
right,  although  they  could  not  be  compelled 
to  do  80.  In  felony  cases,  however,  the  con- 
sequences of  a  conviction  are  of  so  great 
importance  to  society  that  the  state  has  an 
especial  interest  in  the  procedure  by  wliii-U 
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It  may  be  accompliahed.  A  convicted  felon 
loses  all  bis  civil  rlgbts.  He  Is  civilly  dead, 
and  In  certain  cases  may  be  condemned  to 
death.  Tberefore,  as  was  declared  In  State 
V.  Simons,  tbe  state  Insists  upon  a  trial  by  a 
Juiy  of  12,  not  because  of  a  demand  for  it 
by  the  accused,  but  because,  from  motives 
of  public  policy,  it  is  to  the  Interest  of  the 
state  to  accord  it  In  misdemeanor  cases 
the  reaction  of  the  state  is  much  less  violent, 
and  the  consequences  of  a  conviction  are 
much  less  serious.  Tbe  interest  of  society 
is  relaxed,  and  the  will  of  the  accused  may 
be  allowed  to  prevail.  Wben  high  motives 
of  public  interest  no  longer  require  that  a 
waiver  be  absolutely  inhibited,  the  Legisla- 
ture may  define  tbe  iK>licy  of  the  state  re- 
specting the  manner  of  trials.  It  has  done 
this  by  authorizing  a  trial  by  a  Jury  of  six,  if 
the  defendant  consent,  in  misdemeanor  cases 
prosecuted  before  a  Justice  of  the  peace,  and 
by  providing  for  a  waiver  of  a  Jury  alto- 
gether in  all  cases  except  felonies,  if  tbe 
accused,  tbe  prosecuting  attorney,  and  the 
court  consent  Being  allowed  to  waive  a 
Jury  entirely,  the  defendant  may  waive  tbe 
co-operation  of  one  or  more  members  of 
that  body,  and  submit  his  cause  to  the 
others. 


CITY  OP  ATCHISON  v.  MAYHOOD. 
(Supreme  Court  of  Kansas.     Jply  7,  1904.) 

CITIKS— DKFECTIVE     STREETS— SinEWALK. 

1.  Where,  for  a  term  of  years,  there  is  a  gen- 
eral use  by  foot  travelers  of  the  part  of  a 
public  street  lying  outside  of  the  improved  road- 
way, the  city  may  be  deemed  to  have  recOKuized 
radi  use  and  assumed  responsibility  for  its  be- 
ing made  safe,  although  no  artificial  sidewalk 
has  been  constructed. 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Atchison  Coun- 
ty; B.  F.  Hudson,  Judge. 

Action  by  Mary  May  hood  against  the  city 
of  Atchison.  Judgment  for  plaintiff.  De- 
fendant bringg  error.    Affirmed. 

A.  F.  Martin  (Jag.  W.  Orr,  of  counsel),  for 
plaintiff  In  error. 

MASON,  J.  This  is  a  proceeding  to  review 
a  Judgment  against  the  city  of  Atchison  for 
damages  alleged  to  have  been  occasioned  by 
the  neglect  of  the  city  to  keep  a  street  in 
proper  condition  for  the  use  of  foot  passen- 
gers. The  essential  facts  as  disclosed  by 
the  petition  and  evidence  are  substantially 
as  follows:  At  the  place  of  the  alleged  de- 
fect the  sidewalk  area  had  not  been  paved 
or  improved,  but  for  some  years  there  had 
been  in  general  use  a  path  running  the 
length  of  the  block  and  connecting  at  one  end 
with  a  sidewalk  running  at  right  angles  to  U, 
and  at  tbe  other  with  a  plank  walk  built  by 
tbe  city  extending  across  a  street.    A  road- 

f  1.  See  Municipal  Corporatloiu.  voL  86,  Cent.  Die. 
HUOl,  UM. 


way  40  feet  wide  had  been  made  at  a  level 
several  feet  below  the  natural  grade  where 
tbe  path  was  situated.  Plaintiff  had  occasion 
to  use  the  street  at  night  and  on  foot.  There 
was  no  sidewalk  on  tbe  opposite  side  of  the 
street.  Tbe  roadway,  by  reason  of  recent 
rains,  was  muddy,  the  soil  being  clayey  and 
much  worked  up  by  vehicles;  so  she  followed 
the  path  described.  She  stepped  upon  a  root 
which  extended  across  the  path  several 
inches  above  the  surface  of  tbe  ground,  her 
ankle  turned,  and  she  fell  to  tbe  ground, 
breaking  her  leg,  and  receiving  other  injuries. 
The  condition  of  the  street  complained  of  had 
existed  for  years,  and  tbe  city  council  liad 
actual  notice  of  it 

PlaintlCT  in  error  contends  that  the  petition 
did  not  state  a  cause  of  action,  and  that  its 
demurrer  to  the  plalntUTs  evidence  should 
have  been  sustained,  and  in  support  of  this 
contention  quotes  the  first  paragraph  of  the 
syllabus  of  City  of  Wellington  v.  Gregson, 
31  Kan.  99,  1  Pac.  253,  47  Am.  Rep.  482: 
"While,  generally  speaking,  It  is  the  duty  of 
a  city  to  keep  its  streets  in  reasonably  safe 
condition  for  public  travel,  it  is  not  thereby 
implied  that  every  street,  and  tbe  whole 
width  of  every  street,  must  be  placed  and 
kept  in  good  condition.  Tbe  city  may,  with- 
out incurring  liability,  leave  certain  streets 
entirely  unopened,  and  in  others  put  only  a 
portion  of  tbe  width  in  condition  for  use." 
Tlittt  the  doctrine  thus  stated  cannot  be  held 
to  cut  plaintiff  off  from  all  chance  of  recovery 
and  to  exempt  defendant  from  liability  as  a 
matter  of  law  suffl.clently  appears  from  a  con- 
sideration of  the  next  paragraph  of  tbe  same 
syllabus:  "Whether,  in  any  given  case,  a  city 
can  be  charged  with  negligence  in  falling 
to  improve  and  render  safe  for  use  tbe  entire 
widtb  of  tbe  street,  and  also  whether,  when 
it  liaa  put  a  portion  in  good  condition  it  can 
be  chained  with  negligence  on  account  of 
posts,  stakes,  or  other  obstructions  outside 
of  tbe  travel^  track,  are  ordinarily  questions 
of  fact  for  the  determination  of  a  Jury." 
The  position  of  plaintiff  in  error  could  only 
be  sustained  by  holding  tliat  a  city  can  never 
be  liable  for  injuries  received  by  reason  of 
the  condition  of  the  sidewalk  area  in  a  public 
street  unless  It  has  undertaken  to  build  and 
maintain  thereon  an  artificial  walk,  or  other- 
wise by  affirmative  action  to  fit  It  for  use  as 
a  footway.  Such  a  view  conflicts  alike  with 
reason  and  authority.  It  is  Justly  held  that 
where,  for  a  term  of  years,  there  is  a  gen- 
eral use  by  pedestrians  of  tbe  part  of  a  public 
street  lying  outside  of  the  Improved  portion, 
the  city  may  be  deemed  to  have  recognized 
such  use,  and  assumed  the  responsibility  for 
Its  being  made  safe,  although  no  artificial 
sidewalk  has  been  constructed.  "In  cities, 
where  It  is  customary  for  travelers  on  foot 
to  use  for  that  purpose  a  portion  of  the  pub- 
lic streets  on  one  or  both  sides  of  the  track 
which  is  used  for  carriages  and  teams  as  n 
footway  or  sidewalk,  the  use  of  such  footway 
or  sidewalk  by  the  people  traveling  along  a 
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public  street  In  any  such  city  for  a  series  of 
years  constitutes  such  footway  or  sidewalk 
a  part  of  the  traveled  part  of  such  street, 
and  Imposes  upon  the  city  the  duty  of  keep- 
ing such  footway  or  sidewallc  in  repair;  and 
If  the  same  becomes  so  defective  as  to  render 
travel  over  the  same  unsafe,  and  the  city 
takes  no  measures  to  warn  the  public  against 
the  use  of  such  footway,  the  city  becomes  li- 
able to  any  traveler  who  may  suffer  an  In- 
jury from  such  defective  footway  without  his 
fault"  James  v.  City  of  Portage,  48  Wis, 
67T,  5  N.  W.  31.  "If  between  the  sidewalk  of 
a  street  In  a  city  and  that  portion  of  the 
street  wrought  for  a  carriageway  there  is  a 
grassed  space,  over  which  a  footpath  has 
been  worn  by  use  by  persons  having  occasion 
to  enter  another  street  abutting  on  this  street, 
but  not  crossing  it,  or  to  come  in  the  opposite 
direction,  the  city  is  liable  to  a  person  Injured 
by  a  defect  in  such  path,  if  the  path  was 
known  to  and  recognized  by  the  city  as  a 
part  of  the  wrought  line  of  travel,  In  the  ab- 
sence of  any  path  or  other  provision  made  by 
the  city  for  crossing  the  street  at  or  near  the 
locality  in  question,  or  of  any  barrier  or  other 
warning  to  Indicate  that  the  path  as  actually 
used  was  unsafe  or  unsuitable."  Aston  v. 
Newton,  134  Mass.  507.  45  Am.  Rep.  347, 
Syll.  See,  also,  City  of  Madisonvllle  v.  Pern- 
berton's  AdmT  (Ky.)  75  S.  W.  229. 

Complaint  Is  made  that  several  Instructions 
asked  by  defendant  were  not  given.  One  of 
them  Included  the  charge:  "If  you  find  from 
the  evidence  in  this  case  that  the  city  did 
open  for  public  travel  only  a  part  of  the 
width  of  said  street,  leaving  the  other  portion 
of  said  street  In  Its  original  condition,  then 
it  was  only  bound  to  keep  in  safe  condition 
for  travel  that  portion  so  opened  for  public 
travel."  The  others  Involved  the  same  prop- 
osition, and  all  of  them  Ignored  the  possible 
effect  to  be  given  to  the  fact  of  the  public 
use  of  the  path.  They  were  based  upon  the 
theory  already  held  to  be  erroneous,  and  were 
properly  refused. 

Criticism  is  made  of  the  instructions  given, 
especially  of  one  which  it  is  claimed  author- 
ized the  Jury  to  base  conclusions  upon  a  com- 
parison of  the  conditions  present  where  the 
accident  occurred  with  those  existing  else- 
where. We  do  not  think  the  instruction  fair- 
ly open  to  the  construction  sought  to  be 
given  it.  Considered  as  a  whole,  the  Instruc- 
tions sufficiently  advised  the  Jury  as  to  what 
view  of  the  evidence  would  Justify  a  verdict 
for  plaintiff,  and,  reasonably  Interpreted,  they 
were  free  from  error. 

The  Judgment  Is  affirmed.  All  the  Jus- 
tices concurring. 


JACOBS  V.  GASKlLIi. 
(Supreme  Court  of  Kansas.     July  7,  1904.) 

DIVOBCE— PROPERTY   EIGHTS. 

1.  A  <livorced  husband  is  cut  off  from  bis 
rights  of  inheritance  iu  his  wife's  estate  by  a 
decree  of  divorce. 


Error  from  District  Court,  Douglas  CSoun- 
ty;  C.  A.  Smart,  Judge. 

Action  by  Bell  Jacobs  against  Charles  Gas- 
kill.  Judgment  for  defendant,  and  plaintifl 
brings  error.    Reversed. 

Bishop  &  Mitchell  and  Edward  T.  Riling, 
for  plaintiff  in  error.  Thomas  Harley,  for 
defendant  in  error, 

PER  CURIAM.  The  court  below.  In  de- 
creeing partition  tu  this  case,  proceeded  up- 
on the  theory  that  a  divorced  husband  was 
not  cut  off  from  his  right  of  inheritance  in 
the  wife's  estate  by  a  decree  of  divorce  ren- 
dered under  the  statute  of  Kansas  as  It 
now  stands  until  after  the  expiration  of  six 
mouths  from  the  date  of  such  decree.  This 
was  an  erroneous  view  of  the  law.  Durland 
V.  Durland,  07  Kan.  734,  74  Pac.  274,  63  L.  R. 
A.  059. 

The  Judgment  will  be  reversed,  and  the 
case  remanded. 


STATE  ▼.  KLDSMIER. 
(Supreme  Court  of  Kansas.     July  7,  1901.) 

CBIUINAL   I,AW— APPBAL. 

1.  In  a  criminal  appeal  to  this  court  judg- 
ment will  be  given  without  regard  to  technical 
errors  or  defects,  or  to  exceptions  which  do  not 
affect  the  substantial  rights  of  the  appellant. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Jefferson  Cotm- 
ty;  Marshall  Gephart,  Judge. 

William  H.  Klusmter  was  convicted  of  mur- 
der, and  appeals.    Affirmed. 

Hayden  &  Hayden,  J.  A.  Bokes,  A.  E. 
Crane,  and  E.  D.  Woodbnm,  for  appellant. 
C.  C.  Coleman,  Atty.  Uen.,  H.  F.  Graham,  and 
Welch  &  Welch,  for  the  State. 

BURCH,  J.  The  defendant  was  convict- 
ed of  the  murder  of  his  wife,  and  sentenced 
to  hard  labor  in  the  penitentiary  for  50  years. 
She  had  been  beaten  to  death  by  blows  upon 
the  head  with  some  blunt  instrument,  and  by 
blows  upon  the  body  la  the  region  of  the 
heart,  which  produced  a  fracture  of  two  ribs 
and  copious  internal  hemorrhage.  The  de- 
fendant claimed  she  had  opened  the  gates  of 
death  herself  by  that  self-slaughter  against 
which  the  Almighty  has  set  hia  canon.  It 
would  offend  the  pages  of  the  Journal  of  this 
court  to  spread  upon  them  a  full  account  of 
the  distillation  of  the  deadly  venom  of  the 
defendant's  icy  heart.  Therefore  the  grue- 
some facts  disclosed  by  the  record  of  the  dis- 
trict court,  including  the  defendant's  brutish 
treatment  of  the  unpltied  body  of  his  wife, 
whose  soul  the  accumuhited  bitterness  of 
years  had  filled  with  wretchedness,  will  be 
referred  to  no  further  than  is  absolutely  nec- 
essary to  determine  If  the  scales  of  justice 
were  held  by  a  steady  hand  throughout  the 
prosecution. 

Tlie  information  was  assailed  by  a  motiou 
to  quash  and  by  a  motiou  to  make  more  def- 
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inlte  and  certain.  Upon  Its  face  the  informa- 
tion appearo  to  be  direct,  specific,  and  plain. 
The  objections  to  it  were  couched  in  general 
terms.  No  attempt  l>as  been  made  either  in 
the  brief  or  in  the  oral  argument  to  point  out 
any  particular  in  which  the  defendant  was 
any  wise  embarrassed  or  imperiled  in  mak- 
ing bis  defense  by  the  supposed  blindness  of 
the  cliarge,  and  the  conclusion  must  be  that 
die  constitntional  right  of  the  defendant  to 
demand  the  nature  and  cause  of  the  accusa- 
tion against  him  has  been  safeguarded. 
Wben  the  defendant  was  arrested  he  imme- 
diately wrote  in  dust  and  gave  to  the  winds 
a  monstrous  fabrication  concerning  his  wife's 
death  by  suicide.  An  autopsy  revealed  nei- 
ther external  nor  internal  evidence  of  any 
war  whatever  between  her  neck  and  a  sus- 
pended noose.  When  asked  of  bruises  on  the 
body,  be  gave  an  explanation,  and  explana- 
tions multiplied  as  fast  as  his  information  of 
other  mutilations  grew.  The  examination  of 
a  witness  disclosed  that  in  the  defendant's 
earliest  narrative  he  had  omitted  to  intro- 
duce the  only  invention  adequate  to  account 
for  the  broken  ribs.  To  escape  from  this 
predicament,  the  defendant's  counsel  asked 
the  witness  on  cross-examination  the  follow- 
ing question:  "But  at  that  time  it  was  sup- 
posed she  came  to  her  death  by  a  blow  on  her 
head?"  The  witness  was  not  allowed  to  an- 
swer, and  tile  defendant  claims  the  right  to 
a  new  trial  for  that  reason.  The  question 
made  no  reference  to  any  statements  concern- 
ing the  cause  of  death  which  were  in  fact 
communicated  to  the  defendant,  and  which 
might  have  absorbed  his  attention  for  the 
time.  It  related  merely  to  the  bubbles  of 
conjecture  and  surmise  which  had  been  blown 
upon  the  pipe  of  rumor,  and  which  were  float- 
ing about  in  the  idle  wind  of  gossip.  Coun- 
sel for  defendant  understood  this  at  the  time, 
and  proceeded  to  draw  from  the  witness  the 
details  of  his  conversation  with  the  defend- 
Hut.  The  details  were  that  the  witness  had 
told  the  defendant  his  wife  was  wounded  on 
the  head  and  on  the  breast  and  on  the  thighs 
and  on  the  abdomen,  and  that  he  did  not  tell 
tbe  defendant  she  had  come  to  her  death  by 
a  blow  on  the  head.  The  entire  record  con- 
sidered, the  assignment  of  error  is  trivial. 

Some  of  the  neighbors  of  the  deceased  wo- 
man were  present  at  the  coroner's  inquest, 
and  made  a  close  examination  of  her  neck. 
At  the  trial  one  of  them  said  it  was  not  in 
any  other  than  a  natural  condition;  and  an- 
other said  that,  so  far  as  he  could  see,  it  was 
In  a  natural  condition.  Technical  objections 
to  this  testimony  are  argued  at  length,  but  it 
is  not  necessary  to  consider  them.  The  tes- 
timony tended  to  negative  the  existence  of 
external  evidence  of  strangulation.  There  Is 
no  contradiction  in  the  record  of  the  fact  that 
no  such  evidence  existed.  Some  eight  or  ten 
witnesses  examined  the  body  when  it  was 
first  discovered  and  exhumed,  and  found 
none.  It  was  disinten-ed  a  second  time,  and 
a   tborongbly  scientific   examination   made. 


with  the  same  result  Then  the  defendant' 
caused  the  much  mutilated  remains  to  be  dug 
up  and  ravaged  once  again  for  some  alight 
sign  of  exculpation,  and  no  external  evidence 
of  suicide  was  found.  Therefore  the  bits  of 
evidence  referred  to  were  neither  prejudicial 
nor  Important. 

The  defendant  pretended  that  his  wife  had 
suffered  an  accident  the  evening  before  her 
death,  which  might  have  broken  her  ribs. 
He  said  he  was  present  wben  it  occurred,  and 
claimed  to  have  made  the  quick  suggestion  of 
a  doctor's  aid.  Concerning  other  matters  the 
defendant  paraded  himself  as  an  ide^^ily  com- 
passionate and  sympathetic  husband.  On 
croBB-examination  he  was  required  to  answer 
the  following  questions:  "How  many  times 
did  you  have  a  doctor  when  your  children 
were  bom?"  (there  liad  \xea  nine  of  them); 
and,  "I  will  ask  yon  if  you  did  not  complain 
of  paying  that  ten  dollars,  time  and  time 
again,  to  your  wife?"  Counsel  for  the  de- 
fendant say  the  questions  were  calculated  to 
give  the  impression  that  he  was  a  low, 
coarse,  brutal,  and  degraded  person.  But 
the  defendant  proved  tiimself  to  possess  a 
character  so  low,  coarse,  brutal,  and  degrad- 
ed that  the  vilest  imputation  which  the  state 
might  make  could  not  affect  it.  When,  In 
his  own  defense,  the  defendant  told  upon  the 
witness  stand  of  hiding  the  bruised  and 
naked  body  of  his  wife  for  a  day  between 
bales  of  hay  in  the  bam,  of  loading  it  at 
night,  without  protection  or  covering,  upon 
the  frame  of  a  grain  drill,  of  driving  with  it 
afield,  and  then  burying  it  face  downward  in 
a  shallow  ditch  near  the  head  of  a  ravine,  he 
scaled  a  mountain  peak  of  infamy  at  which 
the  very  fiends  of  bell  must  falter. 

A  Dr.  Smith,  who  was  introduced  as  a 
witness  for  the  defendant,  was  not  permit- 
ted to  answer  the  following  question:  "You 
may  state  to  the  Jury  whether,  In  your  opin- 
ion, after  a  person  had  been  burled  a  month 
and  a  day,  and  an  examination  of  the  brain 
had,  and  the  condition  found  as  testified  to 
by  Dr.  Tucker,  whether  a  person  could  teli 
what  caused  the  condition  of  that  brain."  It 
is  said  the  question  was  intended  to  meet 
Dr.  Tucker's  opinion  as  the  cause  of  tjie  con- 
dition of  the  brain.  Dr.  Tucker  had  describ- 
ed the  condition  of  the  deceased  woman's 
brain,  and  from  many  facts  had  given  his 
opinion  regarding  the  cause  of  death;  but  he 
had  not  assigned  a  cause  for  the  condition 
of  the  brain.  Therefore  the  reason  given  for 
the  question  fails. 

Dr.  Smith  appears  to  have  heard  Dr.  Tuck- 
er's testimony  for  the  state  on  a  given  day. 
Subsequently  Dr.  Tucker  was  recalled,  and 
gave  additional  desa-lptions  of  the  result  of 
the  autopsy  held  on  the  body  of  the  deceas- 
ed, and  gave  opinions,  based  upon  his  com- 
plete investigation,  as  to  the  cause  of  death. 
These  descriptions  and  opinions  Dr.  Smith 
did  not  hear.  The  court  refused  to  permit 
Dr.  Smith  to  give  an  opinion  on  the  questiau 
whether  or  not  the  wounds  he  bad  heard  Dr. 
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Tacker  describe  were  necessarily  fatal,  and 
the  defendant  asks  that  the  verdict  against 
him  be  OTertnmed  for  that  reason.  From 
the  manner  in  which  the  record  Is  prepared 
it  Is  Impossible  to  say  upon  what  Dr.  Smith's 
opinion  would  haye  been  based  had  he  been 
permitted  to  answer  the  question.  There- 
fore error  Is  not  made  manifest  Bat  Dr. 
Smith  was  afterward  recalled  and  examin- 
ed by  means  of  hypothetical  questions,  appar- 
ently to  the  extent  of  his  knowledge  and  to 
the  extent  of  counsel's  Ingenuity,  and  every 
vestige  of  prejudice,  If  the  previous  ruling 
were  erroneous,  was  eliminated. 

From  the  demeanor  of  the  defendant  as  a 
witness  In  his  own  behalf  it  would  appear 
that  he  was  incapable  of  violence,  even  In  the 
vibration  of  his  vocal  chords,  and,  probably 
for  the  purpose  of  rebutting  the  natural  con- 
clusion that  he  was  cringing  like  a  self-con- 
victed felon,  his  attorneys  undertook  to  prove 
that  soft  speech  was  habitual  with  him. 
The  court  permitted  them  to  prove  his  usual 
tone  of  voice,  but  declined  to  allow  a  witness 
to  compare  it  with  the  way  he  talked  the 
day  before.  It  Is  claimed  the  conviction  of 
murder  was  unwarranted  on  this  account. 
Without  any  precedents  for  guides,  the  court 
is  Inclined  to  follow  the  analogy  of  the  com- 
mon law,  and  to  hold  that,  after  the  defend- 
ant's every-day  tones  had  been  established, 
the  Jury  were  as  well  qualified  as  anybody 
else  to  make  the  comparison  between  them 
and  the  defendant's  witness-box  voice.  The 
practice  here  attempted  to  be  Inaugurated 
may  be  regarded  as  closed. 

Certain  questions  were  propounded  to  pro- 
fessional witnesses  for  the  defendant,  and 
excluded,  which  called  for  the  probable  acts 
of  an  Individual  suffering  from  puerperal 
mania,  and  for  an  explanation  of  the  wit- 
nesses' understanding  of  the  term  "puer- 
peral mania."  The  material  matters  then 
under  investigation  were  the  physical  condi- 
tion of  the  deceased,  and  the  effect  of  that 
condition.  If  It  were  diseased,  upon  her  mind. 
The  causes  and  symptoms  of  any  disease 
from  which  she  might  be  suffering,  and 
which  would  affect  her  conduct,  were  proper 
matters  of  Inquiry,  and  the  effect  of  any  dis- 
ease upon  her  conduct  was  relevant.  But 
the  court  was  not  bound  to  permit  the  wit- 
nesses to  wander  further.  Therefore  the  nil- 
Ing  of  the  court  was  correct.  But  the  wit- 
nesses answered  a  series  of  carefully  consid- 
ered questions  developing  the  fact  that  a 
certain  organ  of  the  deceased  was  not  In  a 
normal  state,  and  that  the  diseased  condi- 
tion which  It  disclosed  would  likely  cause 
puerperal  mania — an  unsound  condition  of 
the  mind.  They  further  described  the  symp- 
toms of  puerperal  mania,  and  stated  that  it 
would  produce  an  excited  state,  accompanied 
by  wild  talk  and  melancholia,  a  state  of 
mental  depression,  and  one  of  them  express- 
ed the  opinion  that  a  suicidal  tendency 
might  be  exhibited.  Therefore  the  whole 
matter  sought  to  be  elicited  by  the  questions 


to  which  objections  were  snstalned  was  fully 
exploited  In  a  proper,  sclentlflc  way,  and  the 
only  controversy  left  is  that  between  the 
court  and  counsel  over  the  form  of  Inter- 
rogatories, which  is  no  longer  of  any  Im- 
portance. 

The  defendant  asked  the  court  to  instruct 
the  Jury  that  the  state  must  prove  the  ab- 
sence of  certain  facts  in  order  to  establish 
guilt — as  the  absence  of  self-defense,  and  of 
other  Justification  or  excuse.  The  reqnest 
contained  nothing  more  substantial  than  a 
play  upon  words.  If  a  killing  be  willful,  de- 
liberate, and  premeditated,  it  cannot  be  Jns- 
tiflable  or  excusable;  and,  if  the  burden  be 
placed  upon  the  state  to  prove  a  wUlfuI,  de- 
liberate, and  premeditated  killing.  It  already 
has  the  burden  of  proving  a  killing  from 
which  Justification  and  excuse  are  absent 
The  burden  was  so  Imposed  In  this  case. 
The  same  rule  obtains  with  reference  to  all 
inferior  degrees  and  crimes  provable  under 
the  information,  and  the  requested  instruc- 
tions  were  rightfully   refused. 

When  a  witness  in  his  own  behalf  upon  the 
trial,  the  defendant  admitted  that  the  only 
defense  he  had  Involved  for  its  support  the 
propagation  of  a  prodigious  lie,  notwith- 
standing the  fact  that  a  lie  will  Inevitably 
recoil  upon  the  head  of  the  liar,  and  that 
the  truth  Is  profitable  to  all  men  at  all  times. 
In  this  appeal  no  assignment  of  emnr  has 
been  presented  which  merits  more  than  pass- 
ing consideration.  It  is  the  law  that  who- 
soever crawls  upon  the  belly  shall  eat  dust 
and  the  Judgment  of  the  district  court  is  af- 
firmed.   All  the  Justices  concurring. 


MILLER  et  al.  r.  STUCK  et  al. 

(Supreme  Court  of  Kansas.    July  7,  1904.) 

qUlETINO     TrrLE— HOMESTEAD — DECBEE. 

1.  A  defendant  in  an  action  to  quiet  title  to 
a  homestead  tract  is  not  prejudiced  by  a  jndg- 
ment  that  ban  him  from  claiming  an  interest 
in  the  premises  so  long  as  it  is  occupied  and 
impressed  with  a  homestead  character,  when  he, 
as  a  creditor  of  the  estate,  is  asserting  no  claim 
to  the  premises  in  controversy  while  it  «m- 
tinues  so  occupied  and  impressed  with  a  home- 
stead  character. 
(Syllabus  by  the  Court) 

EiTor  from  District  Court,  Johnson  Coun- 
ty; W.  U.  Sheldon,  Judge. 

Action  by  Elvira  D.  Stuck  and  others 
against  M.  O.  Miller  and  others.  Judgment 
for  plaintiffs.  Defendants  bring  error.  Af- 
firmed. 

J.  W.  Parker,  for  plaintiffs  in  error.  C.  B. 
Little,  Jno.  T.  Little.  H.  L.  Burgess,  L  O. 
Pickering,  and  James  P.  EQndman,  for  de- 
fendants In  error. 

ATKINSON,  J.  In  the  year  1888  Isaac  a 
Stuck  died  Intestate.  He  at  the  time  owned 
and  occnpied  as  a  homestead  the  land  in 
controversy;  the  same  being  a  tract  in  John- 
son county,  containing  160  acres.    He  left 
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as  hlB  only  belrs  a  widow,  Klrira  D.  Stuck, 
and  seven  children — four  minors  and  three 
adults — the  four  oldest  of  whom  were  cbil- 
dren  by  a  former  wife.  The  widow  was  ap- 
pointed administratrix.  Ttie  claims  of  cred- 
itors were  presented  and  allowed  against  the 
estate  by  the  probate  court.  The  administra- 
trix sold  the  personal  property  of  the  estate, 
the  proceeds  of  the  sale  of  which,  after  the 
payment  of  the  expense  of  administration, 
paid  22%  per  cent,  on  claims  of  the  lifth 
class.  There  was  no  other  real  estate  owned 
by  the  deceased  at  the  time  of  his  death  than 
the  homestead  tract  in  controversy.  The  ad- 
ministratrix made  final  settlement  and  was 
discharged  In  December,  1891.  Some  of  the 
children  on  attaining  their  majority  sold  and 
executed  deeds  of  conveyance  to  their  respec- 
tive Interests  in  the  premises.  The  widow 
and  those  of  the  children  who  Iiad  not  sold 
their  interest  In  the  premises  made  several 
attempts  to  sell  the  same.  On  each  occasion 
when  there  had  been  found  a  purchaser  for 
their  interests  in  the  premises,  one  or  more  of 
the  creditors  whose  claim  had  been  allowed 
against  the  estate,  by  claiming  an  interest 
present  or  prospective  in  the  premises  as  a 
creditor  of  the  estate,  would  defeat  the  sale. 
This  action  was  brought  by  the  widow  and 
the  children  still  owning  an  Interest  In  the 
premises,  and  by  the  grantees  of  the  children 
who  had  conveyed  their  Interests,  Joining  as 
plaintlfls,  against  the  creditors  of  the  estate 
whose  claims  had  been  allowed  by  the  pro- 
bate court  as  claims  of  the  fifth  class,  to  quiet 
the  title  of  plaintiffs  in  said  premises  against 
the  claims  of  such  creditors.  The  court  ren- 
dered Judgment  for  plaintiffs.  It  was  claim- 
ed by  plaintiffs  the  premises  had  continued 
to  be  occupied  by  the  widow  and  minor  chil- 
dren, and  were  impressed  with  the  homestead 
ctiaracter,  and  for  that  reason  defendants 
bad  no  Interest  therein,  and  couid  acquire 
no  interest  therein,  and  that,  if  the  premises 
had  ceased  to  be  impressed  with  the  home- 
stead character,  defendants  could  have  no 
claim  therein  or  lien  thereon,  for  the  reason 
that  the  claim  of  each  of  the  defendants 
against  the  estate  had  barred  by  the  statute 
of  limitations.  The  defendant  creditors  who 
asserted  claims  each  in  his  answer  expressly 
denied  a  present  interest  in  the  premises,  or 
a  right  to  enforce  his  claim  against  the  prem- 
ises at  that  time.  It  was  urged  by  defend- 
ants that  plaintiffs  could  not  maintain  an  ac- 
tion to  quiet  title;  that,  if  plaintiffs  were  en- 
titled to  maintain  such  action,  it  could  only 
be  for  such  time  as  the  widow  and  minor 
children  continued  to  occupy  the  premises, 
and  the  premises  continued  Impressed  with 
the  homestead  character;  that  the  widow  and 
minor  heirs  were  liable  to  abandon  the  prem- 
ises at  any  time;  that  the  plaintiffs,  who 
were  grantees  of  the  lieirs,  were  never  in  the 
occupancy  of  the  premises,  and  could  not 
maintain  an  action  to  quiet  title  against  de- 
fendants; that.  If  the  claims  of  defendants 
were  barred  by  the  statute  of  limitation,  be- 


fore plaintiffs  could  ask  equity  they  must  do 
equity,  and  discharge  the  claims  of  defend- 
ants. The  court  made  findings  of  fact  and 
conclusions  of  law.  The  court  found  the 
premises  in  controversy  to  have  been  occu- 
pied by  the  widow  and  her  minor  child  at  the 
time  of  the  commencement  of  the  action; 
that  as  to  the  widow  and  minor  child  the 
premises  were  impressed  with  the  homestead 
character;  that  the  premises  had  never  been 
abandoned  as  a  homestead;  that  the  interest 
of  the  plaintiffs  and  defendants  claiming  by 
deeds  of  conveyance  from  the  heirs  of  Isaac 
0.  Stuck,  deceased,  was  acquired  while  the 
premises  were  impressed  with  the  homestead 
character.  The  Judgment  barred  the  defend- 
ants, claiming  as  Judgment  creditors  of  the 
estate,  "from  setting  up  or  claiming  any 
right,  title,  or  interest  of,  in,  or  to  said  lands 
as  long  as  the  same  is  occupied  as  and  im- 
pressed with  a  homestead  character."  If 
the  defendants,  claiming  as  creditors  of  the 
estate,  have,  as  claimed  by  each  in  his  an- 
swer, a  prospective  Interest  in  the  tract  In 
controversy — ^and  whether  they  have,  or  have 
not,  we  do  not  here  determine — ^they  are  not 
prejudiced  by  the  Judgment  of  the  trial  court. 
Kach  in  bis  answer  expressly  denied  a  pres- 
ent interest  in  the  premises,  or  a  right  to  en- 
force bis  claim  against  the  premises  at  the 
time  of  filing  such  answer.  The  Judgment  of 
the  court  bars  each  of  the  defendant  credit- 
ors from  setting  up  or  claiming  any  rights 
In  the  premises  so  long  as  the  premises  are 
occupied  and  impressed  with  a  homestead 
character.  It  is  apparent  that  the  defend- 
ants, in  their  claims  against  the  premises,  if 
any  they  have,  are  not  prejudiced  by  the 
Judgment  rendered.  Since  defendants  are 
not  prejudiced  by  the  Judgment  rendered,  the 
errors  assigned  become  unimportant,  and  will 
not  be  discussed. 

The  Judgment  of  the  court  below  is  affirm- 
ed.   All  the  Justices  concurring. 


WIBNS  v.  EBEIi. 
(Supreme  Court  of  Kansas.     July  7,  1904.) 

DANGEROUS   PBEMISE8— CONTRIBUTORY   NEQ- 
I^IQENCE. 

1.  The  owner  of  property  abutting  on  a  city 
street  dug  a  ditch  across  a  cinder  sidewalk  in 
front  of  his  premises,  and  left  it  unguarded. 
A  woman  on  her  way  to  church  in  the  evening, 
when  it  was  still  light,  saw  the  ditch,  and 
stepped  over  it.  On  her  return  home  there  were 
many  teams  in  the  street  adjacent  to  the  walk, 
and  the  night  was  dark  and  rainy.  She  looked 
for  the  place  where  the  obstruction  was  located, 
but  failed  to  find  it.  In  an  action  to  recover 
damages  by  reason  of  falling  into  the  ditch. 
held,  that  the  question  of  her  contributory  neg- 
ligence was  for  the  Jury. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Marlon  CJonnty; 
O.  Ij.  Moore,  Judge. 

IT  1.  See  Municipal  Corporations,  toL  16,  Cent  Die. 
I  17&6. 
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Action  by  Elizabeth  Wlens  against  B.  8. 
Ebel.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Reversed. 

W.  H.  Carpenter  and  J.  T.  Didceraon,  for 
plaintiff  in  error.  Keller  &  Dean  and  S. 
Burkbolder,  for  defendant  In  error. 

SMITH,  J.  West  street.  In  HlUsboro,  an 
incorporated  city  of  the  second  class,  runs 
north  and  south  along  the  western  limits  of 
the  town.  Defendant  In  error,  who  was  de- 
fendant below,  owns  property  on  the  west 
side  of  the  street,  and  abutting  thereon. 
South  of  his  premises  there  are  a  number  of 
residences,  one  of  which  was  occupied  by 
plaintiff  In  error  at  the  time  of  the  Injuries 
complained  of.  There  was  no  sidewalk  on 
the  east  side  of  the  street  About  two  years 
before  plaintiff  below  was  Injured,  Ebel  took 
up  a  board  sidewalk  in  front  of  his  property, 
and  substituted  for  it  a  cinder  walk  about  4 
feet  wide  and  18  inches  above  the  bottom  of 
the  gutter.  The  cinder  walk  was  held  in 
place  by  planks  set  on  edge,  and  these  were 
kept  upright  by  pins  or  stakes  driven  in  the 
groimd  against  the  planks  on  the  street  side 
The  walk  was  In  general  use  by  persons  liv- 
ing south  of  Ebel's  place,  who  had  occasion 
to  go  back  and  forth  to  tbe  business  part  of 
the  town.  Defendant  below,  desiring  to  drain 
his  land  into  the  gutter,  dug  a  ditch  across 
the  cinder  walk  to  a  depth  of  between  12  and 
18  inches,  and  about  the  same  Mridth,  with 
perpendicular  sides.  It  was  left  open  and 
unguarded.  On  the  evening  of  April  16, 1901, 
while  it  was  yet  light,  plaintiff  below,  plain- 
tiff in  error  here,  went  to  church  with  her 
husband  and  young  daughter,  and  passed 
over  the  cinder  walk.  They  saw  the  ditch 
across  the  sidewalk,  which  had  been  dug 
that  day,  stepped  over  It  without  Inconveni- 
ence, and  noted  its  location  so  that  they  might 
avoid  it  on  returning.  After  the  meeting  was 
over,  Mrs.  Wlens,  accompanied  by  her  hus- 
band and  daughter,  started  home.  When 
they  reached  the  vicinity  of  tbe  sidewalk  in 
question,  they  found  many  teams  In  the  road 
or  street  adjacent  to  the  walk.  It  was  a. 
dark  and  rainy  night  Plaintiff  below,  while 
walking  slowly,  fearing  a  fall  into  the  ditch, 
did  fall  into  It  and  suffered  Injuries  for 
which  she  sought  to  recover  damages  from 
Ebel.  The  court  below  sustained  a  demurrer 
to  plaintiff's  evidence  on  the  theory  that  she 
was  guilty  of  contributory  negligence.  She 
has  come  here  alleging  error. 

Defending  the  ruling  of  the  trial  court, 
counsel  for  defendant  below  comment  thus  In 
their  brief  on  the  conduct  of  Mrs.  Wlens: 
^'Plaintiff  knew  of  the  ditch  which  defend- 
ant had  cut  through  the  walk  for  the  purpose 
of  draining  his  land  Into  the  gutter  along  the 
public  road.  She,  in  company  with  her  hus- 
band and  daughter,  passed  over  it  safely  in 
daylight  about  half  past  6  o'clock,  April 
16th,  on  their  way  to  a  meeting.  When  they 
returned  after  the  meeting  was  out.  It  was 


dark.  They  did  not  provide  themselves  with 
a  light  to  enable  them  to  see  the  ditch.  Tbe 
plaintiff  did  not  provide  herself  with  a  cane 
or  other  means  for  ascertaining  tbe  location 
of  the  ditch.  She  did  not  take  hold  of  her 
husband's  or  daughter's  arm  to  assist  her  in 
crossing  the  ditch,  although  her  husband  was 
only  two  steps  ahead  and  the  daughter  not 
more  than  that  distance  in  tbe  rear.  She 
took  no  precautions  whatever  to  avoid  step- 
ping into  the  ditch,  simply  felt  for  it  with  her 
foot  in  tbe  dark.  She  stepped  down  into  tbe 
ditch,  and  was  precipitated  forward,  and 
claims  to  have  thus  sustained  the  injuries 
complained  of."  The  list  of  precautionary 
measures  which  plaintiff  might  have  adopted 
could  be  extended  beyond  those  suggested  by 
counsel,  and  still  leave  the  question  of  her 
contributory  negligence  to  be  decided  by  the 
jury.  We  cannot  yield  assent  to  the  conclu- 
sion that,  considering  all  the  circumstances 
surrounding  plaintiff  below  when  she  was  in- 
jured, as  a  matter  of  law  she  was  guilty  of 
contributory  negligence  barring  a  recovery, 
and  that,  after  plaintiff  had  rested,  no  question 
of  fact  was  left  for  the  jury  to  decide.  It  has 
been  held  often  by  tills  court  that  knowledge 
of  a  defective  sidewalk  will  not  debar  a  trav- 
eler knowing  such  fact  from  using  it  In 
Langan  v.  City  of  Atchison,  35  Kan.  318,  326, 
11  Pac.  38,  43,  67  Am.  Rep.  165,  Mr.  Justice 
norton,  speaking  for  the  court  approved 
what  was  said  in  Maultby  v.  City  of  Lieaven- 
worth,  28  Kan.  745,  748.  In  tbe  latter  case 
we  find  the  following:  "Now,  in  this  case 
the  plaintiff  was  intent  on  business.  While 
he  knew  the  condition  of  the  sidewalk,  be  was 
cautious  in  his  action.  Ordinarily,  a  party 
is  not  obliged  to  forsake  the  sidewalk  and 
travel  in  the  street,  for,  while  thereby  he 
would  avoid  one  kind  of  risk,  he  would  ex- 
pose himself  to  another,  to  wit  that  of  injury 
from  passing  vehicles.  Besides  that  the  con- 
dition of  a  street  on  a  rainy  night  Is  not  snch 
as  to  Invite  the  steps  of  one  traveling  on  foot. 
Neither  is  a  party,  although  he  la  aware  of 
tbe  condition  of  the  sidewalk,  necessarily 
obliged  to  go  around  tbe  block,  or  travel  by 
another  street  The  reasonableness  of  bis  ac- 
tion depends  upon  the  distance  of  the  sur- 
I'oundlng  way  and  the  urgency  of  his  need. 
And  all  this  presents  a  question  of  fact  for 
tbe  consideration  and  determination  of  a 
Jury.  We  therefore  think  that  the  district 
court  erred  in  discharging  the  jury  and  enter- 
ing Judgment  for  the  defendant  Obviously, 
there  was  a  question  of  fact  as  to  whether  the 
conduct  of  plaintiff  was  reasonably  prudent" 
To  the  same  effect,  see  City  of  Emporia  v. 
Schmldling,  33  Kan.  485,  6  Pac.  893;  City  of 
Horton  v.  Trompeter,  53  Kan.  150,  35  Pac. 
1106;  Davis  v.  City  of  Holton,  59  Kan.  707, 
64  Pac.  1050;  Whitford  v.  Southbridge,  119 
Mass.  564;  Flynn  v.  Watertown,  173  Mass. 
108,  53  N.  B.  147;  Mellor  t.  Bridgeport,  191 
Pa.  562,  43  Atl.  365;  Dundas  v.  City  of  Lan- 
slng,  75  Mich.  499,  42  N.  W.  1011,  6  L.  R.  A. 
143,  13  Am.  St  Rep.  457;  Mosheuvel  T.  Dlst 
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of  Colnmbla,  181  U.  S.  247,  24  Sup.  Ct  S7, 
48  I4.  Ed.  170,  63  li.  R.  A.  571.  There  were 
many  tliiiigs  Jnstlfylns  plaintiff  in  using  tb* 
sidewalk.  The  darkness  of  the  nigbt  prevent- 
ed her  from  seeing  ttie  dangerous  place.  The 
many  teams  in  the  street,  and  Its  muddy  con- 
dltloD,  were  circumstances  to  be  considered 
In  estimating  tbe  degree  of  care  used.  There 
la  an  Implied  invitation  to  tbe  public  to  use  a 
sidewalk.  Defendant  below  did  nothing  to 
Indicate  that  this  invitation  was  withdrawn, 
which  he  could  have  done  easily  by  guarding 
the  excavation.  If  tbe  plaintiff  below  exer- 
cised that  degree  of  care  which  persons  of  or- 
dinary prudence  usually  exercise  under  simi- 
lar circumstances,  she  was  not  guilty  of  con- 
tributory negligence.  Chicago  ft  N.  W.  Ry. 
Co.  ▼.  Prescott,  69  Fed.  237,  8  a  a  A.  100, 
23  li.  B.  A.  654. 

The  Judgment  of  the  court  below  will  be  re- 
versed, and  a  new  trial  ordered.  All  the  Jus- 
tices concurring. 

(O  Ku.  SU) 

ALLEN  V.  BURROW. 
(Snpieme  Court  of  Kansas.     July  6,  1804.) 

KLXCnONS—NOUIHATIONB— SPECIAL    TBIBUKAI, 

— OONSnTUTlONAI.    I.AW— JUBISDIOXXOn 

or    COUBTa— MANDAMUS. 

1.  Tbe  provision  of  the  Australian  ballot  law 
creating  a  special  tribunal  for  the  settlement 
of  disputes  regarding  nominations  for  public 
office,  and  making  its  decisions  final,  is  not  un- 
constitutional, as  granting  Judicial  powers  to 
executive  officers,  nor  as  impairing  the  original 
Jurisdiction  of  the  Supreme  Court  Miller  t< 
Clark,  62  Pae.  664,  62  Kua.  278.  affirmed. 

2.  A  dispute  as  to  which  of  two  persona  is 
the  regular  nominee  of  a  political  party  for  a 
public  office  can  ordinarily  be  settled  only  by 
the  special  tribunal  to  which  the  statute  com- 
mits the  determination  of  such  questions;  but, 
if  it  is  established  that  a  majority  of  the  mem- 
bers of  such  tribunal  have  entered  Into  a  cor- 
rupt agreement  with  one  of  the  parties  to  give 
him  the  decision  regardless  of  the  merits  of  the 
ease,  the  courts  will  take  Jurisdiction  of  the 
controversy,  and  decide  it  in  a  proceeding  is 
mandamus  to  compel  the  certifying  of  the  prop- 
er name  for  printing  on  the  official  ballot. 

(Syllabus  by  the  Court) 

Application  by  H.  J.  Allen  for  a  writ  of 
mandamus  to  J.  B.  Burrow.  Motion  to  dis- 
miss overruled, 

W.  S.  Jenks  and  D.  R.  Hite,  for  plaintiff. 
C.  a  Coleman,  Atty.  Gen.,  H.  G.  Larimer,  F. 
B.  Ogg,  and  J.  J.  Barker,  for  defendant 

BCASON,  J.  This  Is  an  original  proceeding 
in  mandamus  by  which  it  is  sought  to  re- 
quire the  Secretary  of  State  to  certify  to  the 
various  county  clerks  of  the  counties  com- 
prising the  Second  CongreBsional  District  the 
name  of  Henry  J.  Allen  as  the  Republican 
nominee  for  Congressman  from  that  district 
The  affidavit  for  the  writ  discloses  that  two 
certificates  of  nomination  have  been  filed 
with  the  Secretary  of  State,  each  purporting 
to  be  authenticated  by  the  officers  of  the  reg- 
ular Republican  congressional  convention, 
one  naming  plaintiff  as  the  nominee,  the  oth- 
er naming  J.  D.  Bowersock;   that  the  que» 


tion  as  to  which  should  be  recognised  ha» 
been  considered  by  the  officers  to  whom  tba 
statute  (section  2703,  Gen.  St  1901)  commits 
the  determination  of  such  matters ;  and  that 
a  majority  of  them  have  decided  in  favor 
of  the  latter.  To  obviate  the  effect  of  that 
decision,  three  contentions  are  made:  (1) 
That  the  statute  creating  such  tribunal,  and 
making  its  decision  final,  is  unconstitutional, 
in  that  it  devolves  Judicial  functions  upon 
executive  officers,  and  in  that  it  impairs  the 
original  constitutional  Jurisdiction  of  the  Su- 
preme Court  in  mandamus;  (2)  that  the  cer- 
tificate filed  with  tbe  Secretary  of  State  on 
behalf  of  Bowersock  was  insufficient  to  be 
the  basis  of  any  inquiry,  and  that  on  account 
of  certain  matters  of  procedure  the  decision 
was  without  Jurisdiction;  (3)  that  the  deci- 
sion was  wrong  in  fact  and  In  law,  and  was 
made  in  pursuance  of  a  fraudulent  plan  to 
prevent  the  placing  of  plaintiff's  name  upon 
the  ballot,  to  which  fraud  tbe  officers  mak- 
ing the  decision  were  parties. 

An  alternative  writ  has  been  issued,  and 
an  answer  has  been  filed  denying  its  material 
allegations.  The  defendant,  however,  by  a 
motion  to  dismiss  the  proceedings,  which  U- 
equlvalent  to  a  motion  to  quash  the  alter- 
native writ  challenges  the  Jurisdiction  of  this 
court  to  grant  the  plaintiff  any  relief,  even 
assuming  tbe  facts  to  be  as  stated  by  him. 
The  determination  of  this  preliminary  ques- 
tion is  the  purpose  of  the  present  Inquiry, 

Tbe  statute  tbe  benefit  of  which  is  Invoked 
by  defendant,  and  the  validity  of  which  is 
denied  by  plaintiff,  reads  as  follows:  "The 
certificate  of  nomination  and  nomination  pa- 
pers being  so  filed,  and  being  In  apparent 
conformity  with  this  act  shall  be  deemed  to 
be  valid,  unless  objection  thereto  is  duly 
made  in  writing  within  three  days  from  the 
date  said  papers  are  filed  with  the  proper 
officers.  Such  objections  or  other  questions 
arising  In  relation  thereto,  in  the  case  of  nom- 
inations of  state  officers  or  officers  to  be  elect- 
ed by  the  voters  of  a  division  less  than  a 
state  and  greater  than  a  county,  shall  be 
considered  by  the  Secretary  of  State,  Auditor 
of  State,  and  Attorney-General,  and  a  deci- 
sion of  a  majority  of  these  officers  shall  be 
final."  The  constitutionality  of  this  statute 
was  upheld  by  this  court  in  Miller  v.  Clark. 
62  Kan.  278,  62  Pac.  664,  against  the  very 
attack  now  made  upon  It  supported  by  sub- 
stantially the  same  arguments  now  urged  up- 
on our  attention.  In  the  brief  of  the  plain- 
tiff In  that  case  it  was  said:  "The  power 
attempted  to  be  conferred  on  the  Secretary 
of  State,  Auditor,  and  Attorney  General  by 
section  144,  c.  36,  Gen.  St  1888  (section  2703, 
Gen.  St  1901),  Is  clearly  a  Judicial  one. 
These  officers  belong  to  the  executive  branch 
of  the  government  and  Judicial  power  can- 
not be  conferred  upon  them."  This  conten- 
tion was  held  not  to  be  well  founded,  and 
we  are  satisfied  with  the  conclusion  there 
reached.  In  tbe  opinion  the  xwwers  confer- 
red upon  the  officers  named  Is  described  aa 
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quasi  Judicial.  In  Meffert  ▼.  Medical  Board, 
C8  ICan.  TIO,  72  Pac.  247,  this  term  Is  applied 
to  the  functions  of  the  State  Board  of  Med- 
ical Registration  and  Examination,  which  Is 
said  not  to  be  a  Judicial  body,  although  by 
Its  determination  a  physician  may  be  depriv- 
ed of  his  means  of  livelihood.  Executive  of- 
ficers are  often  charged  with  duties  so  far 
Judicial  In  their  nature  that  they  require  the 
Investigation  and  decision  of  questions  In- 
volving valuable  rights.  The  principle  re- 
quiring the  separation  and  Independence  of 
the  three  departments  of  government — the 
executive,  legislative,  and  Judicial — does  not 
demand  the  absolute  isolation  of  each  from 
the  other.  One  person  may  exercise  differ- 
ent duties  not  clearly  assignable  to  the  same 
department,  where  there  Is  no  Inconsistency 
between  them.  But  the  same  officer  or  body 
may  not  act  In  different  capacities  with  re- 
spect to  the  same  subject-matter.  State  t. 
.Tohnson,  61  Kan.  803,  GO  Fac.  1008,  49  L.  R. 
A.  662.  Speaking  of  the  law  imposing  upon 
probate  Judges  the  duty  of  Issuing  permits 
for  the  sale  of  liquor,  Justice  Brewer  said, 
in  the  Intoxicating  Liquor  Cases,  25  Kan. 
751,  37  Am.  Rep.  284:  "It  may  be  conceded 
that  it  would  be  more  logical  and  less  objec- 
tionable to  say  that  the  Legislature  may  cre- 
ate an  office  with  specified  duties,  and  then 
make  the  person  holding  the  position  of  pro- 
bate Judge  the  incuml>ent  of  such  office,  than 
to  hold  that  certain  duties  may  be  cast  di- 
rectly upon  the  person  holding  the  office  of 
probate  Judge.  But  substance  is  above  form. 
That  which  may  properly  be  done  in  one  way 
ought  to  be  upheld,  If  possible,  though  done 
In  another  way,  and  an  act  of  the  Legislature 
should  be  sustained  whenever  by  any  reason- 
able construction  the  act  can  be  brought  with- 
in the  scope  of  the  legislative  power.  If  In 
this  ease  the  Legislature  had  created  the  of- 
fice of  commissioner  of  licenses^  and  provided 
that  the  probate  Judge  should  ex  officio  I>e 
such  commissioner,  there  could  be  little 
doubt  of  the  constitutionality  of  such  an  act. 
Substantially  the  same  thing  is  accomplish- 
ed by  casting  upon  him  the  duties  named 
in  this  act.  And  having  In  view  the  duty 
of  upholding  an  act  of  the  Legislature  wher- 
ever possible,  the  past  decisions  of  this  court, 
the  general  recognition  by  all  departments 
of  the  government — executive,  legislative, 
and  Judicial — of  the  correctness  of  such  ex- 
position of  constitutional  limitations,  and  the 
substance  rather  than  the  form  of  this  pro- 
ceeding, we  think  the  casting  of  this  duty 
respecting  permits  upon  the  person  holding 
the  office  of  probate  Judge  must  be  adjudged 
within  the  power  of  the  Legislature." 

Applying  this  reasoning  to  the  present  case, 
it  may  be  said  that  the  Legislature,  having 
in  mind  the  necessity  of  providing  for  the 
settling  of  disputes  as  to  the  nominations  of 
political  parties  in  a  summary  way,  has  cre- 
ated a  special  tribunal  for  that  purpose,  hav- 
ing a  membership  of  three;  that,  instead  of 
providing  for  the  appointment  or  election  of 


the  members  of  such  board,  It  lias  enacted 
that  it  shall  be  made  up  of  the  individuals 
who  at  the  time  hold  the  offices  of  Secretary 
of  State,  Auditor  of  State,  and  Attorney  Gen- 
eral. These  officers,  in  exercising  the  duties 
devolved  upon  them  by  this  statute,  do  not, 
in  any  sense  important  to  this  discussion, 
act  in  their  respective  capacities  of  Secre- 
tary of  State,  Auditor,  and  Attorney  Gen- 
eral, and  would  not  in  such  capacities  be 
chargeable  with  any  dereliction  of  which  they 
might  be  guilty  as  members  of  such  tribunal. 
See  State  ex  rcl.  v.  Brown,  35  Kan.  167,  10 
Pac.  504.  Other  officers  might  have  been 
designated  for  the  purpose  with  equal  pro- 
priety. Instead  of  those  selected.  They  were 
not  chosen  for  any  supposed  connection  be- 
tween their  respective  departments  and  the 
matters  to  come  before  the  new  board.  It  la 
true  that  the  Secretary  of  State  happens  to 
be  the  officer  who  has  custody  of  the  certifi- 
cates of  nomination,  and  who  is  required  to 
transmit  to  the  county  clerk  the  names  of 
the  persons  found  to  have  been  duly  nom- 
inated. But  this  duty  is  purely  ministerial, 
and  can  be  controlled  by  mandamus.  It  is 
in  no  way  involved  with  the  matter  of  pass- 
ing upon  the  question  as  to  who  are  the 
regular  nominees.  The  Attorney  General  is 
the  constitutional  adviser  of  the  other  two 
officers  who  are  associated  with  him  upon 
this  contest  board,  but  only  in  tbelr  respec- 
tive capacities  as  Secretary  and  Auditor  of 
State^  not  as  members  of  the  board.  Upon 
questions  of  law  arising  before  that  body 
he  has  no  more  authority  than  either  of  the 
others.  There  is  no  possible  Interference  or 
incompatibility  between  the  duties  laid  upon 
these  individuals  as  officers  of  the  executive 
branch  of  the  state  government,  and  those 
imposed  upon  them  as  members  of  this  spe- 
cial tribunal.  And  whatever  term  may  be 
used  in  defining  their  functions  while  acting 
in  the  latter  capacity,  the  statute  is  not 
within  the  reason  of  the  rule  forbidding  the 
intermingling  of  the  several  governmental 
powers.  With  respect  to  the  contention  that 
the  statute  Is  unconstitutional  by  reason  of 
impairing  the  Jurisdiction  of  this  court,  noth- 
ing need  be  added  to  what  is  said  in  Miller 
T.  Clark,  supra. 

Since  the  general  adoption  of  the  Austra- 
lian ballot  law  the  courts  have  frequently 
been  called  upon  to  settle  disputes  as  to  the 
regularity  of  nominations  made  by  political 
conventions.  The  adjudications  show  little 
divergence  of  Judicial  opinion.  The  varying 
practice  in  the  several  states  results  mainly 
from  statutory  ditferencea  Where  two  con- 
ventions are  held,  each  claiming  to  be  the 
authorized  exponent  of  the  same  political 
party,  the  courts,  from  an  unwillingness  to 
undertake  the  settlement  of  purely  political 
controversies,  have  generally  required  the 
nominees  of  each  to  be  printed  on  the  offi- 
cial ballot,  where  that  was  permitted  by  stat- 
ute. Sims  V.  Daniels,  57  Kan.  552,  46  Pac. 
952,  35  L.  R.  A.  146;  Phelps  T.  Piper  (Neb.) 
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6T  N.  W.  755,  83  U  R.  A.  53;  Shields  t. 
Jacob  (Mich.)  50  N.  W.  1(XS,  13  L.  R.  A.  TGO; 
People  T.  District  Court  (Colo.)  31  Pac.  339; 
State  ex  rel.  Sturdevant  v.  Allen  (Neb.)  62 
N.  W.  35;  State  v.  Piper  (Neb.)  GO  N.  W. 
878.  Where  the  statute  forbids  tbe  printing 
of  more  tban  one  set  of  nominees  of  the 
same  party,  and  makes  no  specific  provision 
for  deciding  which  should  be  accepted  as  reg- 
ular, -when  more  than  one  are  presented,  the 
courts  assume  Jurisdiction  to  determine  the 
matter  from  necessity;  there  being  no  other 
way  of  settling  the  question.  State  t.  Fal- 
ley  (N.  D.)  S3  N.  W.  860;  Williams  v.  Lewis 
(Idaho)  54  Pac  619;  McCoacb  t.  Whipple 
(Colo.)  51  Pac.  164;  In  re  Falrchlld  (N.  Y.) 
i5  N.  E.  943.  But  where  the  statute  provides 
for  the  settlement  of  all  such  disputes  by 
reference  to  some  special  tribunal.  Its  deci- 
sions are  held  to  be  final.  Chapman  v.  Mil- 
ler, 52  Ohio  St  1C6,  39  N.  K.  24;  Cain  t. 
Page  (Ky.)  42  S.  W.  330;  Moody  v.  Trimble 
(Ky.)  58  S.  W.  504,  50  L.  R.  A.  810;  People 
▼.  Baird  an.)  45  N.  E.  lOSl;  State  ex  rel. 
Burke  V.  Foster  (La.)  36  South  32;  People 
T.  Dist.  Court  (Colo.  Sup.)  74  Pac.  806.  Tlie 
case  last  cited  arose  under  a  statute  which 
required  all  such  controversies  to  be  submit- 
ted to  the  state  central  committee  of  tbe 
party  to  wblch  the  disputants  belonged,  and 
made  the  decision  of  sucb  committee  final. 
Tbe  statute  was  attacked  as  unconstitutional 
on  the  ground  that  it  was  an  infringement  on 
the  Judicial  department  of  the  government, 
bat  was  held  to  be  valid. 

An  objection  Is  made  by  plaintiff  to  tbe 
form  of  certificate  filed  with  the  Secretary 
of  State  by  the  opposing  claimant  The  stat- 
nto  (aectloii  2687,  Oen.  St  1001)  requires  that 
tbe  certificate  shall  be  signed  by  tbe  chair- 
man and  secretary  of  tbe  convention  making 
the  nomination,  and  that  the  person  signing 
ft  aball  make  and  subscribe  an  oath  to  Its 
trntb.  Here  the  document  filed  consists  of  a 
statement  signed  by  tbe  officers  of  tbe  con- 
▼entlon,  followed  by  tbe  Jurat  of  the  officer 
•dmlnlatering  the  oath  that  It  was  sworn  to. 
Tbia  leems  a  sufficient  compliance  with  tbe 
■tatote,  but  the  question  Is  one  upon  which 
tbe  board  was  competent  to  pass.  It  Is  also 
claimed  that  If  the  contest  board  ever  ac- 
<inlted  Jurisdiction  In  the  matter,  it  lost  It 
by  postponing  tbe  hearing  to  a  time  more 
tban  five  days  after  tbe  filing  of  objections 
to  tbe  certificate.  The  statute  requires  the 
ln(yjtry  to  be  begun  within  five  days,  but 
does  not  forbid  necessary  continuances. 

Complaint  is  made  of  lack  of  notice  of 
tbe  bearing,  but  tbe  objection  Is  not  substan- 
tial. 

It  remains  only  to  consider  the  effect  of 
tbe  allegations  of  tbe  altemntlve  writ  that 
tbe  majority  of  the  contest  board  who  made 
tbe  decision  against  plaintiff  did  so  in  com- 
pliance with  a  corrupt  and  fraudulent  agree- 
ment to  which  they  were  parties,  that  plain- 
tiff sbould  be  prevented  from  having  his 
name  printed  upon  tbe  official  ballot  aa  tbe 


Republican  candidate  for  Congressman,  re- 
gardless of  the  merits  of  his  claim.  So  far 
as  the  allegations  of  conspiracy  relate  only  to 
fraud  practiced  against  the  plaintiff  by  hlf 
political  or  factional  opponents,  in  regard  to 
choosing  delegates,  manipulating  committees, 
organizing  conventions,  filing  certificates,  and 
all  other  matters  affecting  his  right  to  be 
recognized  by  tbe  contest  board  as  the  regu- 
lar nominee  of  bis  party,  they  are  not  ma- 
terial in  this  inquiry,  for  the  reason  that  they 
concern  questions  which  under  the  statute 
must  be  decided  by  that  board,  and  not  by 
tbe  courts.  But  the  writ  following  the  af- 
fidavit on  which  It  la  based.  In  addition  to 
various  allegations  more  or  less  directly  Im- 
plicating the  officers  referred  to  In  its  charges 
of  fraud,  includes  this  express  averment: 
"Said  J.  D.  Bowersock,  as  a  part  of  bis  said 
fraudulent  scheme  and  design,  early  In  said 
campaign  for  the  nomination  for  Congress 
from  tbe  Second  Congressional  District 
fraudulently  and  corruptly  conspired  and  en- 
tered Into  an  arrangement  with  the  defend- 
ant, 3.  R.  Burrow,  Secretary  of  State,  and 
with  0.  C.  Coleman,  Attorney  General  (sucb 
persons  constituting  a  majority  of  said  con- 
test board),  whereby  it  was  provided,  un- 
derstood, and  agreed  that  If  the  said  J.  D. 
Bowersock  would  procure  from  a  bolting  and 
fraudulent  assemblage  of  persons  claiming 
to  be  tbe  congressional  convention  of  tbe 
said  congressional  district  a  false,  spurious, 
and  fraudulent  certificate  of  nomination,  and 
would  file  the  same  In  the  office  of  the  Secre- 
tary of  State,  defendant  herein,  that  they 
(said  Burrow  and  said  Coleman),  being  a  ma- 
jority of  the  contest  board  provided  by  stat- 
ute for  the  hearing  of  contested  nominations, 
would  recognize  such  false,  spurious,  and 
fraudulent  certificate  of  nomination,  notwith- 
standing any  objections  thereto,  and  notwith- 
standing clear  and  convincing  proof  of  tbe 
fraudulent  character  of  tbe  assemblage  which 
had  pretended  to  authorize  the  execution  of 
tbe  same,  and  notwithstanding  the  fact  that 
clear,  ixisltive,  and  conclusive  proof  should 
be  presented  before  said  board  of  the  regular 
nomination  of  H.  J.  Allen  for  tbe  said  of- 
fice." In  Miller  v.  Clark,  supra.  It  Is  said: 
"We  do  not  bold,  however,  that  If  the  action 
of  the  officers  specially  designated  to  pass  on 
the  merits  of  such  a  controversy  was  in- 
duced by  bad  faith,  or  was  the  result  of  arbi- 
trary acts  showing  wrongful  conduct  amount- 
ing to  fraud,  or  their  findings  resulted  in  per- 
sonal benefit  to  themselves,  equity  would  not 
interpose  to  prevent  a  candidate  from  being 
thus  wronged,  or  that  the  remedy  by  man- 
damus, sought  to  be  employed  In  this  case, 
might  not  be  invoked."  It  has  often  been 
said  of  special  tribunals  established  by  stat- 
ute to  pass  upon  matters  expressly  committed 
to  them  that  their  Jurisdiction  is  exclusive 
and  their  determinations  final,  and  that 
courta  will  not  review  their  conclusions,  nor 
inquire  by  what  method  they  were  reached; 
but  always  with  an  expreaa  or  implied  reie^ 
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vation  tbat  the  statement  bolds  good  only 
where  the  action  of  such  tribunal  in  charac- 
terized by  good  faith,  and  la  free  from  fraud, 
corruption,  and  oppression.  MeSert  v.  Medi- 
cal Board.  66  Kan.  710,  72  Pac.  247;  School 
Dlst  T.  Davlea  (Kan.)  76  Pac.  409;  23  A.  * 
B.  Bncyc.  of  L.  (2d  Ed.)  372.  No  rule  la  bet- 
ter settled  than  that  courts  will  not  Interfere 
with  public  officers  in  the  discharge  of  any 
duty  involTlng  the  exercise  of  Judgment  or 
discretion.  But  tills  rule  presupposes  the 
existence  of  good  faith,  and  relates  to  acts 
done  under  the  guidance  of  opinions  hon- 
estly formed,  however  mistaken  in  fact  It 
has  no  application  to  acts  done  under  the 
influence  of  a  corrupt  motive.  Even  arbi- 
trary and  capricious  conduct,  amounting  to 
an  abuse  of  discretion,  will  Justify  mandamus 
to  compel  a  proper  performance  of  duty, 
upon  the  theory  that  there  has  been  in  fact 
no  real  exercise  of  Judgment  19  A.  &  B. 
Encyc.  of  L.  (2d  Ed.)  737-739.  And  courts 
have  Jurisdiction  to  prevent  by  injunction 
the  consummation  of  a  willful  fraud  at- 
tempted to  be  perpetrated  under  the  guise 
of  the  exercise  of  the  discretionary  powers 
confided  by  law  to  public  officers.  Davis  T. 
Mayor  of  New  York,  1  Duer,  451.  The  bias, 
prejudice,  partisanship,  and  unfairness  im- 
puted to  the  members  of  the  board  cannot 
alone  be  made  the  basis  of  the  relief  sought 
It  is  reasonable  to  suppose  that  such  condi- 
tions were  foreseen  and  taken  Into  account 
in  the  framing  of  the  statute  under  considera- 
tion. They  might  have  been  provided  against 
In  various  ways — for  instance,  by  an  arrange- 
ment allowing  challenges  upon  sufficient  rea- 
son against  any  of  the  officers  constituting 
the  board,  and  the  Substitution  of  others  for 
them.  From  the  absence  of  any  such  pro- 
vision. It  may  be  ihferred  that  the  Legisla- 
ture, rather  than  to  risk  making  the  pro- 
cedure undnly  cnmbertome  and  dilatory,  lo 
an  effort  to  secure  Impartiality,  preferred 
to  permit  the  officers  named  to  act  even  in 
cases  in  which  they  are  Interested,  upon 
the  theory  that  other  considerations  must 
be  required  to  yield  to  the  compelling  ne- 
cessity for  reaching  some  quick  and  final 
result  But  It  cannot  be  thought  that  It  was 
ever  Intended  that  no  remedy  should  be  af- 
forded against  their  actual  fraud.  The  que»- 
tlon  presented  by  the  allegations  of  their 
corruption  is  not  difficult  and  requires  no 
extended  discussion.  If  the  decision  of  the 
contest  board  was  in  fact  made  in  virtue  of 
a.  corrupt  agreement  between  Bowersock  and 
his  associates,  on  the  one  hand,  and  the  two 
members  of  the  board  against  whom  the  ac- 
cusation is  lodged,  on  the  other,  that  the  mat- 
ter should  be  determined  against  Allen,  re- 
crnrdless  of  what  the  circumstances  might  l>e 
r  what  questions  might  arise,  then  It  was 
not  made  in  the  exercise  of  any  real  Judg- 
ment— not  even  of  a  Judgment  warped  and 
perverted  by  Interest  or  passion.  The  an- 
nouncement of  a  conclusion  so  reached  would 
Hot  be  an  adjudication  at  all;  it  would  bare 


none  of  the  attributes  of  a  Judgment:  It 
would  be  a  mere  sham  and  pretense,  entitled 
to  no  respect  requiring  no  attention  from  a 
court  of  Justice — not  even  to  t>e  set  aside. 
It  would  be  preposterous  to  suppose  tliat  any 
one  could  be  concluded  by  such  an  announce- 
ment and  that  the  courts  were  powerless  to 
grant  relief. 

Assuming  the  facts  to  be  as  stated  in  tbe 
alternative  writ  this  situation  is  presented: 
It  would  obviously  be  futile  to  attempt  to 
compel  further  action  by  the  contest  IMartL 
The  same  considerations  that  vitiate  its  for- 
mer decision  would  prevent  any  effective  de- 
termination of  the  controversy  at  its  hands. 
Its  disqualification  Is  complete  and  absolute. 
It  is  as  though  there  were  no  such  board.  In 
effect  there  is  none.  Yet  here  are  two  per- 
sons, each  claiming  the  right  to  have  bis 
name  printed  upon  the  official  ballot  as  the 
Republican  candidate  for  (Congressman  from 
the  Second  District  The  law  permits  but 
one  name  to  be  so  printed.  In  some  way  a 
decision  must  be  made  between  the  rival 
claimants.  There  is  no  board  In  existence, 
competent  to  pass  upon  the  matter.  As  in 
cases  arising  where  the  statute  makes  no 
special  provision  for  determining  such  ques- 
tions, from  very  necessity  the  courts  most 
take  Jurisdiction. 

If  it  shall  be  established  that  the  charges 
of  fraud  against  the  members  of  the  contest 
board  are  well  founded,  this  court  will  not 
hesitate  to  examine  Into  the  facts  with  a 
view  to  determining  the  merits  of  the  orig- 
inal controversy  between  Allen  and  Bower- 
sock,  and  to  make  an  order  in  this  proceed- 
ing for  the  Secretary  of  State  to  certify  to 
the  county  .clerks  the  name  of  whichever 
candidate  may  be  found  to  be  the  rightful 
nominee.  But  as.tbe  Ju^sdlction  of  the  court 
to  make  such  Inquiry  depends  wholly  upon 
the  dlsquallfieation  of  the  statutory  tribunal, 
it  will  not  be  entered  upon  unless  such  dis- 
quallficatlon  shall  be  established,  nor  until  it 
shall  be.  Issues  are  already  Joined  upon  this 
as  upon  the  other  questions  involved.  By  an 
order  to  be  hereafter  made,  after  receiving 
suggestions  from  counsel  as  to  a  suitable 
time  for  such  hearing,  opportunity  will  be 
afforded  for  the  production  of  evidence  bear- 
ing solely  upon  the  question  whether  the  de- 
cision of  the  contest  board  was  made  In  pur- 
suance of  a  fraudulent  scheme  to  which  the 
members  who  Joined  in  the  decision  were 
parties.  If  upon  such  hearing  the  plalntifl 
shall  fail  to  establish  such  fraud  on  their 
part  an  order  will  be  made  denying  the 
peremptory  writ  If  the  evidence  shall  sus- 
tain the  charges,  further  provision  will  there- 
after be  made  for  a  hearing  upon  the  ques- 
tions  thereby  opened  up  for  Investigation, 
and  in  tbat  event  the  occasion  for  making 
Bowersock  a  party  will  be  considered.  But 
before  any  further  step  is  taken  In  the  case, 
it  Is  ordered  that  the  plaintiff  cause  the  At- 
torney General  to  be  made  a  party  hereto, 
adding  his  name  as  a  defendant,  and  serving 
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notice  npon  him  of  tbe  pendency  of  the  ac- 
tion. ThlA  course  is  piirsued,  not  in  response 
to  tbe  suggestion  that  In  his  absence  there 
la  a  technical  defect  of  parties,  but  entirely 
Irrespective  of  any  question  of  that  character. 
Since  the  Immediate  subject  of  Inquiry  Is  the 
good  faith  of  the  board,  the  charges  made 
affecting  him  equally  with  the  Secretary  of 
State,  the  taking  of  evidence  will  not  be  en- 
tered upon  without  enabling  him  to  partici- 
pate In  the  proceedings,  with  whatever  ad- 
vantage may  be  derived  from  being  a  party 
to  the  litigation,  and  as  such  entitled  to  be 
heard  In  his  own  defense  as  a  matter  of  right. 
For  tbe  reasons  stated,  the  motion  to  dis- 
miss la  overruled,  and  tbe  cause  Is  retained 
for  the  purposes  Indicated.  All  tbe  Justices 
concurring. 

tae  Kmn.  706) 

WOOIiVBRTON  T.  JOHNSON  et  al. 

(Sapreme  Court  of  Kansas.     July  13,  1904.) 

APPEAIr— BECORD— AQBEEO     STATEUBNT    OF 
VACTS— WIIX8 — CONSTBUCTlOn. 

1.  An  agreed  statement  of  facts  upon  vhicb 
a  trial  is  had  cannot  be  made  a  part  of  the 
record  by  inserting  it  in  tlie  journal  entry  of 
judgment,  preceded  by  the  recital  that  the  court 
made  such  agreed  statement  its  findings  of  fact. 

2.  Where  a  case  is  tried  upon  an  agreed  state- 
ment of  facts,  and  is  bronght  to  this  court  for 
review  upon  a  record  which  does  not'  include 
the  agreed  statement^  notwitlistanding  such 
omission  an  inquiry  may  be  had  into  tbe  ques- 
tion whether  the  judgment  was  warranted  un- 
der the  pleadings. 

8.  A  will  directed  that  tbe  property  of  tbe 
testatrix  should  be  sold,  and  the  proceeds  placed 
with  trustees,  to  be  expended  by  them  for  the 
support  and  education  of  her  two  minor  cfail- 
dran.  It  was  fairly  Inferable  that  the  trnst 
was  to  end  when  the  children  became  of  age, 
but  no  provision  was  made  for  the  payment 
to  them  ot  any  surplus  that  then  might  remain. 
From  the  apparent  value  of  the  estate,  it  was 
reasonable  to  believe  that  the  testatrix  assumed 
that  if  the  children,  or  either  of  them,  lived  to 
the  age  of  21,  its  proceeds  would  be  exhausted 
before  that  time.  The  will  concluded  With  the 
words  "and  in  the  event  of  the  death  of  each 
of  said  children,  Donald  Johnson  and  Kenneth 
Johnson,  that  in  such  an  event,  the  residue  of 
my  estate,  whatever  it  may  be  I  give  and  be- 

3neath  to  my  brother  John  Olson."     Kenneth 
ofanson  died  before  his  mother's  death ;    Don- 
ald, shortly  after.    Held,  that  the  unexpended 
portion   of  the   estate   goes   to  the   testatrix's 
brother,  and  not  to  the  heirs  of  Donald  Johnson. 
(SylUbns  by  tbe  C!onrt) 

Error  from  District  Conrt,  Shawnee  Coam- 
ty;  Z.  1.  Hazen,  Judge. 

Action  by  L.  S.  Woolverton,  as  executor, 
etc,  against  William  Johnson  and  others. 
Prom  tbe  judgment  rendered,  plaintiff  and 
certain  defendants  bring  error.    Reversed. 

W.  F.  Scbocb  and  F.  O.  Drennlng,  for 
plaintiffs  In  eiror.  Trootman  ft  Stone,  for 
defendants  In  error. 

MASON,  J.  On  January  18.  1001,  Jennie 
Johnson  was  granted  a  divorce  from  ber  bns- 
band,   WlUiam   Johnson.    On  June  S,   1901, 
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sbe  made  a  will,  the  general  purpose  of 
which  was  that  ber  property  should  form  ft 
fund  for  tbe  education  and  maintenance  of 
Donald  and  Kenneth  Johnson,  the  two  minor 
children  of  herself  and  William  Johnson. 
Kenneth  Johnson  died  before  tbe  death  of 
bis  mother.  She  died  July  17,  1001.  Donald 
Johnson  died  Intestate  March  15,  1902.  This 
litigation  Involves  the  question  of  the  dispo- 
sition of  tbe  property  left  by  Mrs.  Johnson, 
and  Its  result  turns  principally  upon  the  con- 
struction to  be  placed  upon  her  will.  The 
trial  court  sustained  the  contention  of  Wil- 
liam Johnson,  that,  as  Mrs.  Johnson  died 
within  six  months  of  tbe  date  of  the  divorce, 
he  was  still  ber  husband  at  tbe  time  of  ber 
death,  and  was  entitled  to  one  half  of  the 
property  In  virtue  of  that  relation,  and  that 
be  was  entitled  to  substantially  all  of  the 
other  half  as  the  sole  heir  of  his  son  Donald 
Johnson,  who  bad  acquired  an  absolute  title 
thereto  under  tbe  will.  John  Olson,  one  of 
the  plaintiffs  In  error,  a  brother  of  Mrs. 
Johnson,  contends  that  by  the  terms  of  tbe 
will  all  of  tbe  property  then  unconsumed, 
except  for  a  small  specific  legacy,  passed 
to  him  upon  the  death  of  Donald  Johnson. 

A  preliminary  question  arises  upon  an  ob- 
jection to  tbe  sufficiency  of  the  record  to 
present  any  question  for  review.  Tbe  case 
was  heard  upon  an  agreed  statement  of  facts, 
and  Is  brought  here  by  transcript  The 
transcript  Includes  what  purports  to  be  s 
copy  of  the  agreed  statement,  but,  as  that 
was  not  Incorporated  In  a  bill  of  exceptions, 
and  did  not  become  a  part  of. the  record,  f. 
Is  not  properly  before  us,  and  cannot  be  con- 
sidered. Patee  t.  Parkinson,  IS  Kan.  4C5; 
Morrow  v.  Co.  of  Saline,  21  Kan.  484,  51^-, 
F.  C.  Austin  Mfg.  Co,  v.  Johnson,  89  Fed. 
677,  32  C.  C.  A.  309;  Myers  v.  Wheelbck,  60 
Kan.  747,  57  Pac.  956.  An  attempt  has  been 
made  to  remedy  this  defect  by  adding  to  the 
transcript  the  copy  of  an  order  recently  made 
by  the  district  court  amending  the  entry  of 
judgment  by  Inserting  therein  nunc  pro  tunc 
the  agreed  statement,  preceded  by  a  recital 
that  tbe  court  made  such  statement  its  find- 
ings of  fact.  Apart  from  any  question  of  the 
time  of  such  attempted  correction,  we  do  not 
think  the  agreed  facts  can  be  brought  upon 
the  record  in  this  manner.  A  trial  court  can- 
not make  findings  of  fact  different  from 
those  agreed  to  by  the  parties.  Brown  t. 
Evans,  15  Kan.  88;  Gray  v.  Crockett,  30  ICan. 
138,  148,  1  Pac.  50.  When  a  cause  is,  sub- 
mitted upon  an  agreed  statement,  all  Issues 
of  fact  are  eliminated.  Ritcliie  v.  K.  N.  D. 
Ry.  Co..  55  Kan.  36,  50,  39  Pac.  718;  Atkins 
V.  Nordyke,  00  Kan.  354,  56  Pac.  533.  There 
Is  therefore  no  occasion  for  any  findings  ot 
fact.  Having  no  function  to  perform,  they 
are  of  no  effect  If  made.  What  the  court 
does  under  such  circumstances  Is  to  apply  tbe 
law  to  the  facts  as  agreed  to  by  the  par- 
ties. To  describe  this  operation  of  the  mind 
as  Including  an  adoption  of  the  agreed  state- 
ment 08  findings  ot  fact  does  hot  change  Its 
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character,  nor  autborlze  the  agreement  to  be 
made  a  part  of  the  record  by  being  apread 
npcMi  the  journal.  Bnt  under  the  somewhat 
exceptional  circumstances  of  this  case  these 
considerations  do  not  prednde  a  review  of 
the  Important  questions  Involved.  This  liti- 
gation was  begun  April  17,  1902,  by  a  peti- 
tion filed  by  L.  S.  Woolverton,  the  executor 
and  trustee  under  the  will,  asking  the  direc- 
tion of  the  court  as  to  the  disposition  of  the 
property  In  his  hands.  All  persons  having 
any  Interest  were  made  itartles.  On  Novem- 
ber 20,  1902,  Olson  filed  an  answer  and  crosa- 
petltion  in  which  he  set  out  the  facts  upon 
which  his  claim  was  based,  attaching  com- 
plete copies  of  the  will  and  the  decree  of 
divorce.  On  December  6,  1902,  Johnson  filed 
an  answer  to  the  petltlm,  and  a  motion  to 
strike  matter  from  the  answer  and  cross-peti- 
tion of  Olson.  This  motion  appears  never  to 
have  been  itassed  upon,  and  there  was  no 
further  pleading  on  the  part  of  Johnson.  He 
filed  no  answer  to  the  cross-petition  of  Olson, 
between  whom  and  himself  the  real  contro- 
versy lay;  none  of  the  other  parties  having 
any  personal  interest  in  the  result  It  is 
only  applying  the  ordinary  rules  of  pleading 
to  hold  that  the  allegadona  of  Olson's  cross- 
petition  were  admitted  by  Johnson's  failure 
to  deny  them.  The  record  therefore  fairly 
presents  the  question  whether  the  Judgment 
of  the  court  is  consistent  with  the  allegations 
of  Olson's  cross-petition,  and  with  those  of 
the  answer  of  Johnson  to  the  petition  of 
plalntiflr.  The  agreed  statement  Is  only  the 
equivalent  of  evidence,  and  cannot  change 
the  Issaei  presented  by  the  pleadings. 
Comm'rs  of  Marlon  Co.  v.  Oomm'rs  of  Hat^ 
vey  Co.,  26  Kan.  181;  Myers  v.  Wheelock,  80 
Kan.  747,  67  Fac.  9S6.  And  no  matter  what 
the  agreed  statement  may  have  contained, 
the  Judgment  cannot  stand  if  It  Is  inconsist- 
ent with  the  uncontradicted  facts  as  disclosed 
by  the  pleadings.  It  Is  true  that,  where  a 
case  is  decided  upon  an  agreed  statement  of 
facts,  defective  pleadings  will  ordinarily  be 
considered  as  having  been  corrected  by 
amendment,  in  order  that  substantial  Jus- 
tice may  not  be  defeated  by  inadvertent 
omissions.  Reynolds  v.  Reynolds,  SO  Kan. 
91,  96,  1  Fac.  888.  And  if  the  agreed  state- 
ment were  properly  before  us,  and  it  appear- 
ed from  that  and  from  the  judgment  that 
the  parties  and  the  court  had  proceeded  as 
though  Johnson  had  denied  the  allegations 
of  Olson's  cross-petition,  or  had  set  out  new 
matter  afTecting  them,  justice  would  not  only 
permit,  but  require,  that  the  case  should  be 
treated  as  though  snch  denial  had  in  fact 
been  made,  and  as  though  Johnson  had 
pleaded  any  new  matter  conforming  to  the 
agreed  statement  necessary  to  sustain  the 
Judgment  But  it  is  evident  from  his  an- 
swer to  the  petition  that  there  was  no  ma- 
terial controversy,  except  aa  to  the  divorce 
and  the  will,  and  that  there  waa  no  serlons 
Intention  on  bis  part  of  dispnting  the  terms 
of  tbeee  m  alleged  b/  Olaon,  that  they  were 


practically  admitted,  and  that  the  only  dis- 
agreement was  as  to  their  legal  etfect  And 
the  conclusions  of  law  framed  by  the  court 
were  directly  responsive  to  the  very  ques- 
tions raised  by  the  pleadings  as  they  stood. 
There  Is  nothing  In  any  aspect  of  the  affair 
to  justify  indulging  In  strained  Inferences  In 
Johnson's  behalf,  lest  an  Injustice  may  be 
done  him.  To  now  give  him  the  benefit  of  ■ 
pleading  which  he  did  not  file  would  not  be 
promoting  Justice.  It  would  be  aiding  a 
technical  objection  to  an  Inquiry  into  the  le- 
gal merit  of  a  claim  barren  of  equity. 

The  claim  of  Johnson  to  a  part  of  the  prop- 
erty in  virtue  of  having  been  Jennie  Jobn- 
son's  husband  at  the  time  of  her  death,  on 
the  theory  that  the  decree  of  divorce  did  not 
have  the  effect  of  severing  the  marital  rela- 
tion of  the  parties  until  the  expiration  of  six 
months,  is  disposed  of  by  the  interpretation 
given  the  statute  In  Dnrland  t.  Durland,  67 
Kan.  734.  74  Fac.  274,  63  L.  B.  A.  959.  de- 
cided since  the  Judgment  In  this  case  waa 
rendered. 

The  will  declared  in  a  preamble  tliat  the 
testatrix  was  desirous  of  m»ifing  provision 
for  the  custody,  education,  and  keeping  of 
her  minor  children.  It  directed  the  appoint- 
ment of  John  Olson,  L.  S.  Woolverton,  and 
Mrs.  Emma  Rhodes  as  their  guardians,  and 
made  the  same  persons  trustees  of  ber  es- 
tate, to  receive  Its  proceeds,  and  expend 
them  in  the  care,  maintenance,  and  ednca- 
tion  of  the  children.  Her  household  gooda 
were  given  to  Mrs.  Rhodes,  to  be  used  for  the 
comfort  of  the  children.  Apart  from  tbia 
property  and  a  life  insurance  policy  of  som» 
thing  less  than  $1,000,  the  estate  consisted 
of  the  half  interest  in  a  house  and  lot  In 
Pueblo,  which  was  directed  to  be  aold.  It 
was  recited  that  Olson  had  agreed  to  fnmlsh 
a  home  for  the  children  and  for  Mrs.  Rhodes. 
Provision  was  made  for  replacing  any  of  the 
trustees  who  might  die  before  the  children 
became  of  age.  The  entire  controversy  turns 
upon  the  Interpretation  to  be  placed  upon  the 
concluding  paragraph  of  the  will,  which 
reads  aa  follows: 

"It  is  my  will  and  I  further  direct  that  la 
the  event  of  one  of  my  sons  should  survive 
the  other,  that  the  surviving  son  shall  have 
and  receive  all  the  property  belonging  to 
them,  jointly  or  otherwise,  and  In  the  event 
of  the  death  of  each  of  said  children,  Donald 
Johnson  and  Kenneth  Johnson,  that  In  such 
an  event,  the  residue  of  my  estate,  whatever 
It  may  be  I  give  and  bequeath  to  my  brother 
John  Olson." 

In  Olson's  behalf  It  Is  argued  that  the  wIU 
created  only  a  life  estate  In  the  children, 
with  a  remainder  over  to  faim.  Bnch  a  con- 
struction Involves  great  dlfflcnltlea,  oiw  of 
them  being  the  requirement  that  the  phrase 
"In  the  event  or'  the  death  of  the  children 
ahall  be  deemed  the  equivalent  of  "npon" 
their  death.  Although  there  la  no  dlrecttoo 
that  any  of  the  property  shall  ever  be  tamed 
over  to  the  children,  the  prorlsioa  for  lejila- 
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clng  any  trustee  who  may  die  before  their 
majority  points  to  an  asaumptlon  that  the 
trust  would  then  cease,  and  may  justify  an 
inference  that  any  surplus  remaining  was 
then  to  be  paid  to  them.  Had  the  testatrix 
intended  the  property  to  be  held  in  trust  for 
her  children  after  they  became  of  age,  and 
for  the  entire  period  of  their  lives,  it  Is  rea- 
sonable to  suppose  that  language  would  have 
been  selected  more  clearly  expressive  of  so 
singular  a  purpose. 

On  the  other  hand,  the  contention  urged 
by  Johnson  and  adopted  by  the  trial  court  is 
that  Olson  was  to  take  the  property  only  in 
the  case  of  both  children  dying  before  their 
mother,  and  that  either  child  surviving  her 
was  to  take  an  absolute  title,  capable  of  de- 
scending to  his  heirs  upon  his  death.  The 
argument  in  favor  of  this  view  is  based 
chiefly  upon  the  circumstance  that  the  death 
of  the  children  is  spoken  of  as  a  mere  con- 
tingency. Inasmuch  as  it  cannot  be  suppos- 
ed that  any  one  regards  death  as  otherwise 
than  certain,  to  occur  at  some  time,  it  is  the 
usual  and  Just  presumption  that,  whenever  a 
testator  refers  to  it  as  something  that  may 
or  may  not  happen,  he  has  in  mind,  not 
whether  It  w^ill  occur,  but  when  It  will  occur 
— for  instance,  whether  before  or  after  some 
other  event.  And  where  a  will  directs  some- 
thing to  be  done  if  some  person  die,  in  the 
absence  of  anything  to  suggest  a  different 
theory,  It  is  natural  to  assume  that  the  testa- 
tor means  that  It  is  to  be  done  if  such  death 
take  place  before  bis  own,  because  that  ex- 
planation presents  Itself  readily  and  natural- 
ly. Upon  this  reasoning  it  is  said  in  3  Jar- 
man  on  Wilts  (Itandolph  &  Talcott's  Ed.)  p. 
006:  "Hence  it  has  become  an  established 
mle  that  where  the  bequest  is  simply  to  A., 
and  In  case  of  his  death,  or  if  he  dies,  to  B., 
A.,  surviving  the  testator,  takes  absolutely." 
But  it  Is  further  said  in  the  same  discussion 
(pages  611,  612):  "But  although,  in  the  case 
of  an  immediate  gift,  it  is  generally  true  that 
a  bequest  over.  In  the  event  of  the  death  of 
the  preceding  legatee,  refers  to  that  event 
occurring  In  the  lifetime  of  the  testator,  yet 
this  construction  is  only  made  ex  necessitate 
rel,  from  the  absence  of  any  other  period  to 
which  the  words  can  be  referred,  as  a  testa- 
tor is  not  supposed  to  contemplate  the  event 
of  himself  surviving  the  objects  of  bis  boun- 
ty; and  consequently,  where  there  is  anoth- 
er point  of  time  to  which  such  dying  may  be 
referred,  as  obviously  is  the  case  where  the 
bequest  is  to  take  effect  in  possession  at  a 
period  subsequent  to  the  testator's  decease, 
the  words  in  question  are  considered  as  ex- 
tending to  the  event  of  the  legatee  dying  in 
the  interval  between  the  testator's  decease 
and  the  period  of  vesting  In  possession. 
•  •  •  On  this  principle,  too,  it  should 
seem  that  in  the  case  of  a  bequest  to  A.  at 
the  age  of  twenty-one  years,  and.  in  the  event 
of  bis  death,  then  over  to  another,  the  words 
would  be  construed  to  mean,  in  the  event  of 
bis  dying  under  twenty-one  at  any  time." 
77P.-3e 


And  In  Armlnstead's  Ex'rs  v.  Hartt  (Va.)  33 
S.  E.  610:  "The  words  'in  the  event  of  Im- 
port a  contingency,  and  must  refer  to  death 
before  some  period  or  event  contemplated  by 
the  testatrix,  but  not  expressed,  for  other- 
wise they  would  be  useless  and  meaningless, 
as  there  Is  no  contingency  about  death,  noth- 
ing being  more  certain  to  happen.  There  Is 
no  express  designation  in  the  will,  nor  Is 
there  anything  in  Its  language,  to  indicate  the 
period  or  event  to  wliich  these  words  refer; 
and,  since  they  must  be  given  some  effect, 
they  must  be  construed  as  having  reference 
to  that  period  or  event  which  under  the  cir- 
cumstances is  the  most  natural."  And  In  1 
Underbill  on  Wills,  S  342:  "Where  the  death 
of  the  legatee  can,  from  the  character  of  the 
disposition  which  is  made  in  case  of  death, 
be  referred  to  another  period  than  the  life 
of  the  testator,  the  court  will  not  hesitate 
so  to  construe  It.  Accordingly,  when  the 
gift  to  the  primary  benetlciary  Is  after  a  life 
estate  in  express  terms,  or  where  a  legacy  Is 
to  vest  In  legatees  when  they  are  twenty-one 
years  of  age,  and  apparently  where  payment 
only,  and  not  vesting.  Is  postponed,  with  a 
gift  over  in  case  of  the  death  of  a  legatee,  the 
term  will  be  taken  to  mean  death  at  any  time 
either  before  or  after  the  death  of  the  testa- 
tor." 

It  may  be  that  the  present  problem  could 
be  properly  solved  in  accordance  with  the 
last  suggestion,  by  considering  that  the  be- 
quest to  the  children  became  absolute  upon 
their  reaching  21  years  of  age,  and  that  the 
devise  to  Olson  was  intended  in  case  they 
died  before  that  time.  But  a  more  plausible 
solution  presents  itself.  The  important  In- 
quiry In  an  effort  to  reach  the  intention  of 
the  testatrix  Is,  of  what  was  she  thinking? 
What  had  she  In  mind  as  likely  to  happen  be- 
fore the  death  of  her  children?  The  answer 
may  be  sought  not  merely  in  the  language 
of  the  will,  but  In  all  the  conditions  existing 
when  the  will  was  drawn.  In  Cowley  v. 
Knapp,  42  N.  J.  Law,  297,  a  disposition  of 
property  indicated  In  case  of  the  death  of  the 
testatrix  and  her  husband  was  held  to  have 
reference  to  their  death  while  upon  a  Journey 
they  were  about  to  undertake  when  the  will 
was  drawn.  In  the  opinion  it  was  said: 
"Her  mind  was  upon  the  travels  abroad,  for 
which  she  and  her  husband  were  preparing, 
and  her  purpose  was  that  If,  in  the  course  of 
those  travels,  death  should  overtake  them, 
then  this  will  should  be  operative.  This  was 
the  contingency  which  led  her  to  speak  of 
their  death  as  a  thing  which  might  or  might 
not  happen."  In  the  present  case  It  is  to  be 
noted  that  the  only  property  available  for 
the  support  of  the  children,  apart  from  the 
Insurance  money  and  the  liousehold  goods, 
was  the  Pueblo  real  estate.  The  value  of 
this  is  not  shown;  the  plaintiff  placing  it  at 
12,000,  and  Johnson  asserting  that  it  was 
greater.  Obviously  Mrs.  Johnson  did  not 
think  it  of  a  character  to  yield  an  Income 
sufficient  for  the  support  of  the  children,  or 
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8be  would  not  bare  ordered  It  sold.  One  of 
the  children  was  a  mere  infant.  It  is  clear 
that  she  realized  that  she  was  not  leaving 
sufitcient  property  for  the  care,  maintenance, 
and  support  of  her  children  until  they  were 
21  years  old.  Her  mind  was  upon  the  prob- 
ability— the  practical  certainty — that  long  be- 
fore that  time  her  estate  would  be  exhaust- 
ed, and  they  thrown  upon  their  own  resour- 
ces, or  left  to  depend  upon  the  charity  of 
friends  and  relatives.  And  what  she  had  in 
mind  when  she  spoke  of  their  death  as  a 
thing  which  might  or  might  not  happen  was 
that  it  might  or  might  not  take  place  before 
that  condition  arose.  If  it  should,  there 
would  remain  a  part  of  the  property  undis- 
posed of,  w^hich  in  that  event  she  wished  Ol- 
son to  have.  If  It  should  not,  then  no  such 
bequest  could  be  made,  for  there  would  be 
nothing  to  which  it  could  apply.  This  seems 
a  reasonable  explanation,  whicli  does  no  vio- 
lence to  the  language  used,  and  adapts  itself 
to  the  circumstances  by  which  the  testator 
was  surrounded.  It  also  accounts  for  the 
will  omitting  to  provide  for  the  money  re- 
maining in  the  hands  of  the  trustees  being 
paid  to  the  children  at  their  majority.  No 
such  provision  was  made,  because  it  never 
occurred  to  the  mother  as  possible  that  there 
could  be  any  such  surplus.  She  realized  that 
the  sum  was  inadequate  to  the  purpose  to 
which  she  devoted  it.  If  the  children  lived  to 
maturity,  and  made  her  arrangements  ac- 
cordingly. 

Another  consideration  supporting  the  con- 
clusion Just  stated  is  this:  If  both  chil- 
dren had  survived  their  mother,  and  then 
one  of  them  had  died.  It  could  hardly  have 
been  contended  that  his  share  of  the  prop- 
erty would  have  passed  to  his  father  in- 
stead of  to  his  brother.  And  yet  such  a  con- 
tention could  be  supported  by  the  same  argu- 
ment now  made  in  behalf  of  Johnson's 
claim.  The  language  of  the  will  is,  "in  the 
event  of  one  of  my  sons  should  survive  the 
other,  that  the  surviving  son  shall  have  and 
receive  all  the  property  belonging  to  them, 
jointly  or  otherwise."  Now,  it  was  Just  as 
certain  that  one  of  the  sons  should  at  some 
time  survive  the  other,  as  that  both  should 
at  some  time  die,  unless  both  should  ex- 
pire at  the  same  moment;  and  that  con- 
tingency is,  in  the  nature  of  things,  so  re- 
mote that  it  would  be  absurd  to  Imagine  the 
testatrix  basing  the  disposition  of  her  prop- 
erty upon  it.  It  follows  that  the  words 
quoted  must  be  taken  to  mean  either  that 
one  of  the  children  should  take  all  of  the 
property  in  the  event  the  other  child  died 
before  his  mother,  or  that  one  of  them 
should  take  all  the  property  in  the  event  the 
other  died  before  the  property  was  exhaust- 
ed. For  all  the  reasons  suggested  by  the 
preceding  discus.sion,  and  for  others  which 
readily  suggest  themselves,  we  think  the 
latter  the  correct  interpretation.  And  if  In 
the  first  half  of  the  sentence  the  mother 
spoke  of  the  death  of  one  son  as  something 


that  might  or  might  not  happen,  because 
she  had  reference  to  his  death  before  the 
complete  expenditure  of  her  money.  It  is 
only  reasonable  to  account  In  the  same  way 
for  the  fact  that  In  the  second  part  of  the 
same  sentence  she  spoke  of  the  death  of  tiotb 
of  them  as  an  uncertainty.  This  reading 
also  accounts  for  the  use  of  the  word  "resi- 
due" In  the  paragraph  quoted.  Ordinarily 
this  word,  when  found  in  a  will.  Is  held  to 
signify  the  property  of  the  testator,  the  dis- 
position of  which  has  not  otherwise  been 
indicated — what  remains  after  the  payment 
of  charges  and  specific  legacies.  It  cannot 
well  be  thought  to  have  been  so  used  here. 
There  was  no  portion  of  the  estate  remain- 
ing otherwise  undisposed  of  by  the  will. 
All  the  property  of  the  testator  had  been 
given  to  the  trustees  for  the  benefit  of  the 
children,  excepting  the  household  goods, 
which  had  been  given  to  Mrs.  Rhodes  to  he 
used  for  their  comfort.  There  was  no  prop- 
erty to  which  the  term  could  apply,  other 
than  that  already  set  apart  for  the  children. 
But  it  is  clear  that  the  word  must  have 
been  used  to  signify  what  remained  of  some- 
thing after  taking  away  a  part  Had  It  been 
the  purpose  to  express  the  wish  that.  It  the 
children  died  before  the  mother,  her  prop- 
erty should  go  to  Olson,  the  language  nat- 
urally selected  to  convey  the  idea  would 
have  been  to  the  effect  that  all  of  her  estate 
should  go  to  him  in  that  event  There 
would  have  been  no  occasion  for  the  tise  of 
the  word  "residue,"  and  nothing  to  suggest 
It.  But  plainly  the  testatrix  assumed  that. 
In  whatever  contingency  she  had  In  mind, 
only  a  part  of  the  property  would  remain. 
What  did  she  consider  would  have  become 
of  the  rest  of  it?  Obviously  that  it  would 
have  been  used  up  In  the  only  way  author- 
ized by  the  will — ^by  being  expended  In  the 
care,  maintenance,  and  education  of  the 
children  after  her  death. 

We  adopt  the  interpretation  Indicated,  and 
It  results  that  John  Olson  Is  entitled  to  so 
much  of  the  estate  of  Jennie  .Tohnson  as  re- 
mains unconsumed.  Defendant  in  error  Wil- 
liam Johnson  contends  that  at  all  events 
he  Is  entitled  to  the  unexpended  portion  of 
the  proceeds  of  the  life  insurance  policy  re- 
ferred to,  on  the  ground  that  such  proceeds 
were  never  a  part  of  the  estate  of  Mrs. 
Johnson;  the  policy  before  her  death  having 
been  made  payable  to  Donald  Johnson.  This 
contention  seems  well  founded,  although, 
owing  to  the  condition  of  the  record,  we 
cannot  be  sure  as  to  the  fact  This  con- 
sideration does  not  affect  the  conclusion  an- 
nounced. In  the  foregoing  discnssion  the 
insurance  money  has  been  spoken  of  as  a 
part  of  the  assets  of  the  estate,  but  only  for 
the  purpose  of  arriving  at  the  intention  of 
the  testatrix.  It  being  so  treated  in  the  will. 

The  Judgment  is  reversed,  and  the  cause 
remanded  for  further  proceedings  in  accord- 
ance with  the  views  here  expressed.  All 
the  Justices  concurring. 
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STATE  T.  RAMBO. 
(Supreme  Court  of  Kansas.    July  7,  1904.) 

CBUaitAI.    UlW— FAII.UBE    OV    DEFENDANT    XO 

TJESTirr— CONSIDEBATION  BY  iVBX 

—EVIDENCE    OF   JUBOB. 

1.  A  defendant  on  trial  for  murder  did  not 
testify  in  his  own  behalf.  After  conviction,  one 
of  the  jorors  was  sworn  in  support  of  a  motion 
for  a  new  trial.  He  stated  that  while  delil>er- 
ating  on  the  verdict  be  mentioned  in  the  hear- 
ing of  the  other  jurors  that  defendant  did  not 
testify,  and  said,  in  the  jury  room :  "If  any- 
body put  anything  like  that  [meaning  a  charge 
of  murder]  over  m^  shoulders,  I  would  talk  for 
myself,"  and  explained  that  he  meant,  "If  any- 
boidy  blamed  anything  on  me  that  I  was  not 
guilty  of,  I  would  think  my  own  talk  [meaning 
testimony]  would  do  me  more  good  than  any- 
body else's."  Beld,  that  the  statements  of  the 
juror  show  a  consideration  by  him  of  the  cir- 
cumstance that  the  defendant  did  not  testify 
prejudicial  to  the  latter,  which  vitiates  the  ver- 
dict. 

2.  After  confessing  the  misconduct  shown  in 
the  above  paragraph,  the  juror  testified  that 
the  failure  of  defendant  to  take  the  witness 
stand  in  his  own  behalf  was  not  considered  by 
him  in  arriving  at  a  verdict.  Held,  that  such 
general  denial  did  not  overcome  the  obvious 
fact,  apparent  from  the  juror's  testimony,  that 
the  refusal  of  the  person  on  trial  to  testify 
was  considered  by  him  to  the  prejudice  of  the 
defendant. 

3.  Section  5ffl57,  Gen.  St.  1001,  being  section 
215  of  the  Code  of  Criminal  Procedure,  pro- 
vides that  the  neglect  or  refusal  of  a  person 
on  trial  to  testify  shall  not  raise  a  presumption 
of  guilt,  nor  shall  the  same  be  considered  by 
the  court  or  Jury.  Held,  that  the  testimony  of 
a  juror,  on  the  hearing  of  a  motion  for  a  new 
trial,  reciting  comments  made  by  him  in  the 
jury  room  on  the  failure  of  the  person  on  trial 
to  testify,  is  in  effect  the  same  as  a  narrative 
by  him  of  extraneous  facts  not  in  evidence,  and 
not  proper  to  be  considered,  and  is  admissible 
to  impeach  the  verdict  Gottleib  Bros.  v.  Jasper 
&  Co.,  27  Kan.  770. 

(Syllabus  by  the  Court.) 

Appeal  from  Court  of  Common  Pleas  Wy- 
andotte County;  Wm.  O.  Holt,  Judge. 

William  Rambo  was  convicted  of  murder, 
and  appeals.    Reversed. 

Angevlne  &  Cubblson  and  I.  F.  Madlom,  for 
appellant  C.  C.  Coleman,  Atty.  Gen.,  James 
S.  Gibson,  and  B.  S.  Smith,  for  tbe  State. 

SMITH,  1.  Appellant,  William  Rambo, 
was  found  guilty  of  murder  In  the  second  de- 
gree. On  the  motion  for  a  new  trial,  the  affi- 
davit of  L.  G.  Elke,  one  of  the  Jurors,  was  filed 
by  defendant  In  support  of  bis  application. 
Tbe  material  part  reads:  "When  the  Jury 
retired  to  consult  and  deliberate  upon  their 
verdict,  the  fact  that  William  Rambo,  com- 
monly known  as  Toots  Rambo,'  defendant, 
did  not  go  upon  the  stand  to  testify  in  his 
own  behalf,  was  freely  commented  upon  and 
discussed  in  the  jury  room,  and  the  Jurors, 
while  so  deliberating,  expressed  their  opin- 
ion that  the  fact  that  said  Rambo  did  not  tes- 
tify in  his  own  behalf  was  an  indication  and 
some  proof  that  said  Rambo  was  guilty.  Sev- 
eral of  us  talked  about  this  matter.  I  men- 
tioned it  first  and  Mr.  Hill  mentioned  [it], 
and  BO  did  Mr.  Price.    I  think  every  Juror 


said  something  about  It.  The  Juror  was  also 
sworn,  and  testified  orally  in  support  of  the 
motion  as  follows:  "Q.  Now,  the  fact  that  he 
did  not  go  upon  the  stand  and  testify — that 
fact  was  mentioned,  was  it?  A.  Yes,  sir.  Q. 
How  often  do  you  think  that  fact  mentioned 
— ^that  he  did  not  go  upon  the  stand?  A.  I 
think  that  was  only  mentioned  once.  Q.  Do 
you  remember  the  words  used  at  that  time? 
A.  No;  I  do  not  remember.  Q.  Do  you  re- 
member who  mentioned  the  fact  that  he  did 
not  go  on  the  stand  and  testify?  A.  I  think 
I  did.  Q.  What  did  you  say?  A.  I  said  if 
anybody  put  anything  like  that  over  my 
shoulders  I  would  talk  for  myself.  Q.  You 
meant —  What  did  you  mean  by  that?  A. 
I  meant  by  that,  if  anybody  blamed  anything 
on  me  that  I  was  not  guilty  of,  I  would  think 
my  own  talk  would  do  me  more  good  than  any- 
body else's.  Q.  You  meant  your  testimony  as 
a  witness?  A.  Yes,  sir.  Q.  Do  you  remem- 
ber anything  else  that  you  said  at  that  time? 
A.  That  is  all  I  said.  •  •  •  Q.  When  you 
went  out  Thursday  night  there  were  some 
members  of  the  jury  voted  'not  guilty,'  were 
there  not?  A.  Yes,  sir.  Q.  And  there  were 
members  of  the  jury  that  voted  'not  guilty'  all 
day  Friday?  A.  Yes,  sir.  Q.  And  there 
were  members  of  the  Jury  that  voted  'not 
guilty'  on  Saturday  morning?  A.  Yes,  sir. 
*  •  •  Q.  You  were  voting  for  conviction 
at  the  time  you  made  that  statement  to  the 
Jury?  A.  Yes,  sir.  Q.  And  up  to  that  time 
some  had  been  voting  for  acquittal?  A.  Yes, 
sir."  This  Juror  and  the  11  others  who  sat 
in  the  case  testified  that  the  defendant's  fail- 
ure to  take  the  stand  as  a  witness  in  his  own 
behalf  was  not  considered  by  them,  and  did 
not  influence  them  In  arriving  at  a  verdict. 

Section  5657,  Gen.  St  1901,  being  section 
215  of  the  Code  of  Criminal  Procedure,  pro- 
vides: "No  person  shall  be  rendered  incom- 
petent to  testify  in  criminal  causes  by  reason 
of  his  being  the  person  •  •  •  on  trial  or 
examination;  •  •  •  provided,  that  the 
neglect  or  refusal  of  the  person  on  trial  to 
testify  *  •  •  shall  not  raise  any  pre- 
sumption of  guilt,  nor  shall  that  circumstance 
be  referred  to  by  any  attorney  prosecuting  in 
the  case,  nor  shall  the  same  be  considered  by 
the  court  or  Jury  before  whom  the  trial  takes 
place."  This  section  of  the  statute  Is  per- 
emptory in  its  declaration  that  the  refusal  of 
a  defendant  on  trial,  charged  with  crime,  to 
testify,  shall  not  be  considered  by  the  Jury. 
We  may  give  credence  to  the  statements  of 
the  Jurors  otlier  than  Elke  who  testified  that 
they  did  not  give  consideration  to  the  failure 
of  Rambo  to  be  a  witness  in  his  own  behalf. 
The  assertions  of  Elke,  however,  to  that  ef- 
fect, must  be  taken  in  connection  with  his 
confessed  misconduct  in  the  Jury  room,  and 
his  words  spoken  there  must  serve  as  a  true 
index  to  the  operations  of  his  mind.  A  stulti- 
fying denial  that  he  did  not  consider  the  re- 
fusal of  appellant  to  testify  will  not  overcome 
the  force  of  the  application  which  he  made  of 
Bambo's  fullm'e  to  take  tbe  witness  stand  to 
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a  suiHwsed  case  of  bl«  own,  when  he  said  he 
meant,  "If  anybody  blamed  anything  on  me, 
that  I  was  not  guilty  of,  I  would  think  my 
own  talk  [meaning  testimony]  would  do  me 
more  good  than  anybody  else's."  This  and 
the  accompanying  statements  of  the  juror  set 
out  above  must  convince  the  meanest  under- 
standing that  he  did  consider  the  refusal  of 
defendant  to  testify  as  a  circumstance  weigh- 
ing against  him  while  the  question  of  his  guilt 
or  innocence  was  under  deliberation  lu  the 
jury  room.  From  the  language  employed  by 
the  juror,  prejudice  to  the  defendant  is  evi- 
dent Obvious  language,  expressive  of  an 
opinion,  indicating  thought  on  a  matter  re- 
si>ec'ting  which  the  words  are  used.  Is  the 
best  evidence  that  the  i)ersou  si>cakiug  has, 
to  a  greater  or  less  degree,  considered  the 
subject  to  which  the  language  relates.  "Out 
of  the  abundance  of  the  heart  the  mouth 
speaketh."  A  mere  Incidental  mention,  how- 
ever, of  the  fact  by  a  juror  that  a  i)erson  on 
ti-lal  did  not  testify  lu  his  own  behalf — ^a  re- 
mark noting  the  circumstance,  unaccompa- 
nied by  an  opinion  that  an  explanation  would 
be  of  service  to  the  accused — might  fall  short 
of  showing  a  consideration  of  the  matter  by 
the  speaker,  and  not  violate  the  statutory  in- 
junction. State  v.  Mosley,  31  Kan.  3r).'>,  2 
rac.  782;  State  v.  GofiC,  02  Kan.  104,  Gl  Vac 
U83. 

The  court  instructed  the  Jury  that  defend- 
ant's failure  to  testify  was  not  to  be  con- 
strued by  them  as  lu  any  manner  attectlug  bis 
guilt  or  Innocence.  This  admonition  was  not 
heeded.  The  juror  himself  not  only  consid- 
ered the  neglect  of  defendant  to  testify,  but 
bis  opinion  deduced  from  that  fact  was  ex- 
pressed in  the  bearing  of  others  with  an  evi- 
dent intent  to  have  his  fellow  Jurymen  con- 
sider what  he  said. 

In  Texas  a  section  of  the  statute  reads: 
"Any  defendant  in  a  criminal  action  shall  be 
permitted  to  testify  In  bis  own  behalf  there- 
in, but  the  failure  of  any  defendant  to  so  tes- 
tify shall  not  be  taken  as  a  circumstance 
against  him,  nor  shall  the  same  be  alluded  to 
or  commented  uix>n  by  counsel  in  the  cause." 
Code  Grim.  Proc.  art.  770.  In  Tate  v.  State, 
38  Tex.  Cr.  R.  201,  2C5,  42  S.  W.  595,  a  con- 
viction for  murder  was  reversed  on  the 
strength  of  an  aftldavlt  made  by  one  of  the 
jurors  that  the  failure  of  the  accused  to  tes- 
tify %vas  considered  in  the  jury  room;  that 
one  of  his  fellow  jurors  asked  why  defendant 
was  not  put  on  the  stand.  He  answered  that 
if  he  had  testltied,  when  cross-examined  by 
the  district  attorney,  he  would  have  been 
bound  to  convict  himself  by  bis  own  testi- 
mony. The  court  said:  "As  stated  above, 
the  statute  is  plain  in  its  terms,  and  It  does 
not  stop  to  estimate  the  question  of  injury;  it 
Inhibits  the  failure  of  the  defendant  to  tes- 
tify from  being  used  as  a  circumstance 
against  him;  and  this  court  has  often  re- 
versed cases  where  this  matter  was  discussed 
by  counsel  for  the  state  before  the  jury."  To 
the  tiame  effect,  see  >Yllson,  alias  tiarner,  t. 


State,  39  Tex.  Cr.  R.  303,  46  S.  W.  251;  Thorpe 
V.  State,  40  Tex.  Cr.  R.  340,  50  S.  VV.  383; 
Buessing  t.  State,  43  Tex.  Cr.  R.  85,  03  S. 
W.  318. 

That  part  of  section  5057,  Gen.  St.  1901,  su- 
pra, which  prohibits  any  attorney  prosecuting 
In  a  criminal  case  for  referring  to  the  circum- 
stance that  the  {terson  on  trial  did  not  testify, 
has  been  considered  and  passed  on  several 
times  by  this  court.  State  v.  Slosley,  supra; 
State  V.  Tennison,  42  Kan.  330,  22  Pac.  429. 
State  V.  Balch.  31  Kan.  405,  400,  2  Pac.  009. 
was  a  prosecution  for  criminal  libel.  The  ac- 
cused did  not  testify.  The  county  attorney, 
in  his  opening  argument  to  the  jury,  stated 
"that  the  defendant,  Balch,  bad  not  offered 
any  testimony  denying  that  he  signed  and 
circulated  the  libel;  that  he  had  failed  to  go 
on  the  witness  stand  •  •  •  and  deny 
that  he  had  not  signed  or  circulated  that  li- 
bel." The  court,  in  reversing  the  judgment 
of  conviction,  said:  "It  nmst  be  remenibereil 
that  this  statement  of  the  county  attorney 
was  not  provoked  or  called  forth  by  anything 
said  by  the  defendant  or  his  counsel,  nor  was  it 
said  incidentally  lu  some  argument  addressed 
to  the  court;  but  it  was  said  in  an  argument 
addressed  to  the  jury,  and  in  an  argument  uiwu 
the  merits  of  the  case,  and  for  the  purpose  of 
influencing  the  jury  and  obtaining  from  them 
a  verdict  that  the  defendant  was  guilty  of 
the  offense  charged.  In  all  probability,  this 
statement  was  made  innocently  and  inadvert- 
ently by  the  county  attorney,  as  he  had  been 
acting  in  that  capacity  only  a  very  short  time, 
and  this  was  among  the  first  cases  prosecuted 
by  him.  But  still  the  rights  of  the  defendant 
cannot  be  ignored  or  overlooked  for  that  rea- 
son, nor  can  the  principle  be  tolerated  that 
convictions  for  violated  law  may  be  procured 
or  brought  about  by  the  inauguration  and  ac- 
complishment of  other  violations  of  law.  It  la 
also  true  that  in  this  case  the  court  below  in- 
structed the  jury  that  the  statement  made  by 
the  county  attorney  should  not  be  allowed  to 
work  any  prejudice  to  the  rights  or  interests 
of  the  defendant.  But,  under  the  authorities, 
tlie  evil  done  by  such  an  infringement  of  the 
law — an  infringement  of  law  by  the  prose- 
cuting officer  of  the  state — cannot  be  reme- 
died or  cured  by  any  mere  instruction  from 
the  court.  The  only  complete  remedy,  if  the 
defendant  is  convicted,  is  to  grant  him  a  new 
trial  on  his  motion."  See,  also.  State  v.  Bal- 
doser,  88  Iowa.  55,  55  N.  W.  97. 

The  testimony  of  the  juror  Eike  on  the  mo- 
tion for  a  new  trial  was  a  narrative  by  bim 
of  extraneous  facts  not  in  evidence,  and  not 
proiK>r  to  be  considered.  The  court  did  not 
err  in  receiving  It  Gottlelb  Bros.  v.  Ja8i>er 
&  Co.,  27  Kan.  770;  A.  T.  &  S.  F.  B.  Co.  v. 
Ba}'es,  42  Kan.  009,  22  Pac.  741;  State  v.  Bar- 
ton. 05  Kan.  704,  70  Pac.  640. 

Other  questions  in  the  case  are  dlscussetl 
by  counsel,  but  the  references  in  the  briefs  to 
the  re<.'ord  do  not  c-orrespoud  with  the  luiges 
of  the  bill  of  exceittions  before  us,  and  for 
this  reason  we  have  not  considered  tltem. 
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The  judgment  of  the  court  below  will  be  re- 
versed, and  a  new  trial  granted.  All  the  Jus- 
tices concuiTlng. 


BLOOD  y.  SHEPARD. 
(Supreme  Ck>urt  of  Kansas.    July  7,  1001.) 

PLEDaES— UOBTOAGEa— FORECLOSUBE. 

1.  The  law  of  pledges  is  materially  different 
from  that  of  mortgages.  The  lien  resulting 
from  a  pledge  is  subject  to  strict  foreclosure. 
That  resulting  from  a  mortgage  is  not. 

2.  Where  clioses  in  action,  the  payment  of 
which  is  secured  by  a  real  estate  mortgage,  are 
pledged  as  collateral  security  for  the  payment 
of  a  debt,  and  such  real  estate  mortgage  is  fore- 
closed by  the  pledgee,  and  the  title  to  the  prop- 
erty taken  by  him  under  sherifTs  deed,  and  he 
takes  possession  of  the  property  thereunder, 
such  title  is  vested  in  him,  and  is  substituted 
for  the  pledged  choses  in  action,  and  is  governed 
by  the  law  of  pledges,  and  not  of  mortgages. 

3.  In  such  case  the  pledgor  is  not  entitled  to 
have  the  pledgee's  claim  foreclosed  as  though  it 
were  a  mortgage,  but  the  pledgee  is  entitled  to 
have  his  legal  title  quieted  in  such  land  if  the 
pledgor  shall  fail  after  a  reasonable  time  to 
pay  the  amount  found  due  the  pledgee. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Wyandotte 
County;  E.  L.  Fischer,  Judge. 

Action  by  Patrick  H.  Shepard  against 
Mrs.  W.  H.  Blood.  There  was  Judgment 
for  plaintitr,  and  defendant  brings  error. 
Affirmed. 

Beed  A  Reed  and  A.  I.  Smith  (T.  E.  Dew- 
ey, of  counsel),  for  plaintiff  in  error.  A.  L. 
Berger  nnd  Nathan  Cree,  for  defendant  In 
error. 


CU.VXINGHAM,  J.  On  December  8, 
1895,  CAssandra  P.  Clark  borrowed  of  the 
defendant  In  error,  Patrick  H.  Shepard, 
S2,300,  nnd  gave  her  note  therefor,  due  In 
two  years  after  date,  drawing  interest  at 
the  rate  of  10  per  cent,  per  annum  from 
date.  To  secure  the  payment  of  this  note, 
certain  bonds  of  the  Rosemont  Land  Com- 
pany, the  payment  of  which  was  secured  by 
mortgage  upon  real  estate  in  Wyandotte 
county,  Kan.,  were  assigned  and  delivered  to 
Mr.  Shepard,  and  a  written  agreement  relative 
thereto  was  made  by  the  parties;  the  same 
being  as  follows: 

"This  agreement  made  and  entered  Into 
the  3d  day  of  December,  1895,  by  and  be- 
tween Cassandra  F.  Clark  of  Kansas  City, 
Missouri,  party  of  the  first  part,  and  Pat- 
rick H.  Shepard  of  ICanaas  City,  Missouri, 
IMirty  of  the  second  part,  witnesseth: 

•Tlie  party  of  the  first  part  has  this  day 
borrowed  from  the  party  of  the  second  part 
the  sum  of  Twenty-three  Hundred  ($2,300) 
Dollnra  for  which  she  has  given  to  the  party 
of  the  second  part  her  promissory  note  of 
even  date  lierewlth,  payable  two  (2)  years 
from  its  date  at  the  Interstate  National  Bank 
of  Kansas  City,  Kansas,  with  interest  at 
ten  per  cent,  per  annum  from  date,  payable 
annually.    And  for  the  purpose  of  securing 


the  payment  of  her  note,  the  party  of  the 
first  part  hereby  assigns  and  transfers,  or 
causes  to  be  assigned  or  transferred,  to  the 
party  of  the  second  part  thirty-eight  (38) 
bonds  of  the  Rosemont  Land  Company,  issued 
by  said  company  on  the  4th  day  of  May, 
1891;  twenty  of  same  being  of  the  denomina- 
tion of  one  hundred  ($100)  dollars  each,  and 
eighteen  (18)  of  the  same  being  of  the  de- 
nomination of  five  hundred  ($500)  dollars 
each;  the  poyment  of  which  said  bonds  is 
secured  by  tmst  deed  or  mortgage  given  by 
the  Rosemont  Land  Company,  the  maker 
of  said  bonds,  upon  a  tract  of  thirty-two  (32) 
acres  of  land  situated  in  section  eight  (8t, 
township  eleven  (11),  range  twenty-five  (25), 
Wyandotte  County,  Kansas,  all  of  which 
said  bonds  were  issued  by  said  Rosemont 
I>and  Company,  to  the  CJommon wealth  Loan 
&  Tmst  Company;  and  which  said  bonds 
have  been  endorsed  and  assigned  by  said 
Commonwealth  Loan  &  Tmst  Co.  and  now 
belong  to  the  assignee  of  the  People's  Guar- 
anty Savings  Bank  of  Kansas  City,  Missouri, 
which  said  bonds  are  to  be  held  by  the  party 
of  the  second  part  for  two  years  or  until 
party  of  first  part  falls  to  comply  with  this 
conti'act  as  collateral  security  for  the  pay- 
ment of  the  note  given  by  the  party  of  the 
first  part  to  the  party  of  the  second  part. 

"It  is  further  agreed  l)etween  the  parties 
hereto  tliat  the  party  of  the  first  part  shall 
within  twenty  (20)  days  after  the  date  of  this 
contract,  cause  to  be  instituted  in  the  proi>- 
er  court  in  Wyandotte  County,  Kansas,  a 
suit  to  foreclose  the  trust  deed  or  mortgage 
above  referred  to  securing  the  payment  of 
said  bonds;  that  said  foreclosure  proceedings 
shall  be  1>egun  and  maintained  In  the  name 
of  the  party  of  the  second  part,  or  bis  as- 
signs; but  the  party  of  the  first  part,  or  her 
assigns,  shall  employ  and  pay  the  attorneys 
therein,  and  shall  pay  all  costs  of  said  pro- 
ceedings; that  on  the  termination  of  said 
foreclosure  proceedings,  the  party  of  the 
second  part,  or  his  assigns  or  representa- 
tives, should  he  or  they  become  the  pur- 
chasers of  said  land  under  said  foreclosure 
proceedings,  shall  convey  to  said  party  of 
the  first  part,  her  heirs  or  assigns,  the  land 
so  purchaspd  at  said  foreclosure  sale,  upon 
the  payment  by  the  party  of  the  first  part, 
her  heirs  or  assigns,  to  the  party  of  the  fec- 
ond  part,  his  heirs  or  assigns,  the  amount  of 
the  prlncii>al  and  interest  then  due  on  the 
note  given  by  the  party  of  the  first  part  to 
the  party  of  the  second  part,  and  when  all  of 
the  other  terms  and  conditions  of  this  con- 
tract have  been  complied  with  by  the  party 
of  the  first  i)art,  her  heirs  or  assigns. 

"It  is  further  agreed  that  should  the  party 
of  the  first  part  fall,  neglect  or  refuse  to  pay 
the  interest  upon  her  said  note  given  to  the 
party  of  the  second  part,  or  fall  to  comply 
with  all  the  terms  and  conditions  of  this 
contract,  the  party  of  the  second  part  may 
sell,  or  cause  to  be  sold,  an  any  manner  be 
may  see  fit  and  with  or  without  notice,  the 
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bonds  above  referred  to  aud  which  he  holds 
aa  collateral  security  for  the  payinent  of 
the  note  given  by  the  party  of  the  first  part 
to  tbe  party  of  the  second  part. 

"In  witness  whereof,  the  parties  hereto 
have  set  their  bands  and  seals  to  duplicate 
hereof  at  Kansas  City,  Kansas,  this  3rd  day 
of  December,  1895. 
"[Signed]  Patrick  H.  Shepard.  [Seal.] 
"[Signed]  Cassandra  F.  Clark.  [Seal.]" 
Shortly  after  the  execution  of  this  con-  | 
tract,  Mrs.  Clark,  in  accordance  therewith,  t 
caused  an  action  to  be  brought  in  the  proper 
court  in  the  name  of  Mr.  Shepard  for  the 
foreclosure  of  the  mortgage  against  the  Bose- 
mont  Ijand  Company,  and  deposited  $15  as 
security  for  costs  of  the  action.  This  is  all 
she  did  under  the  terms  of  the  contract,  or 
In  payment  of  her  note,  or  interest  thereon, 
unless  she  paid  two  years'  interest,  which  is 
disputed.  The  foreclosure  action  proceeded 
to  Judgment,  and  at  the  sherifTs  sale  Shep- 
ard became  tbe  purchaser  of  the  land,  and 
received  a  sherifTs  deed  therefor,  which 
was  dated  September  19,  1899.  He  went 
into  possession,  and  paid  the  delinquent  and 
current  taxes  and  the  costs  of  tbe  fore- 
closure suit,  including  attorney's  fees.  From 
the  date  of  the  sheriff's  deed  up  to  the  com- 
mencement of  this  action,  February  28,  1902, 
Shepard  was  in  undisputed  possession  of 
tbe  land  in  question,  renting,  using,  manag- 
ing, and  In  all  respects  treating  it  as  hla 
own.  At  no  time  has  Mrs.  Clark  or  the 
plaintiffs  in  error,  who  are  her  heirs  at  law 
— she  having  deceased — ever  offered  to  pay 
Shepard  the  amount  due  him  upon  bis  note 
or  bis  expenditures. 

The  foregoing  quoted  contract  was  placed 
upon  record;  constituting,  as  Shepard  thought, 
a  cloud  upon  the  title  of  the  land  in  him. 
For  the  purpose  of  having  this  removed,  and 
baring  the  respective  rights  of  all  parties 
determined,  be  brought  this  action,  wherein, 
after  setting  out  the  facts  substantially  as 
above,  he  prayed:  "That  the  court  order 
and  decree  that  unless  said  amount  as 
cl.nlmed  by  the  plaintiff  herein  be  paid  with- 
in a  rensoniible  time  from  the  rendition  of 
tbe  decree  herein,  that  said  contract  be 
canceled,  and  for  a  further  order  declaring 
Rflld  contract  to  be  null  and  void  and  of  no 
force,  and  that  the  right,  title,  and  interest, 
if  any  the  defendants  might  have,  be  forever 
barred." 

Tbe  defendants'  answer  admitted  the  giving 
of  tbe  note  by  Mrs.  Clark,  tbe  assignment  of 
the  collaterals,  tbe  execution  of  the  agree- 
ment, tbe  foreclosure  of  tbe  Rosemont  Land 
Company  mortgage,  and  the  purchase  by 
tbe  plaintiff  at  the  sheriff's  sale  of  tbe  land 
In  question,  but  averred  that  tbe  legal  effect 
of  all  this  was  that  of  a  mortgage  to  him 
upon  the  land,  that  defendants  were  tbe 
owners  and  holders  of  tbe  title  to  the  real 
estate,  that  whatever  was  due  to  Shepard 
upon  the  note  and  for  expenditures  was  a 
lien  upon  the  real  estate,  and  prayed  that 


an  accounting  might  be  bad,  and  tbe  amount, 
if  any,  due  determined;  the  same  to  be  de- 
clared to  be  but  a  mortgage  lien  upon  tbe 
land,  and,  upon  its  payment,  Shepard  lie  di- 
rected to  convey  the  title  to  tbe  defendants. 

Upon  these  issues  the  court,  upon  evidence, 
found  the  amount  due,  and  directed  that,  If 
this  amount  was  paid  to  the  plaintiff  within 
10  days  from  tbe  date  of  the  Judgment,  he 
should  convey  tbe  premises  by  a  quitclaim 
deed  to  tbe  defendants,  but,  in  case  of  failure 
to  make  such  payment  within  that  time, 
that  they  and  all  persons  claiming  undor 
them  should  be  forever  barred  and  foreclosed 
of  any  right  to  redeem,  or  right,  title,  or  in- 
terest in  the  land.  To  reverse  this  order, 
the  defendants  below  bring  this  proceeding 
In  error. 

Tbe  only  claim  of  error  of  serious  moment 
made  is  that  the  court  took  a  wrong  view 
of  the  character  of  tills  transaction;  that  It 
should  have  held  that  the  title  which  Shep- 
ard was  holding,  acquired  as  it  was,  con- 
stituted as  between  the  parties  a  mortgage 
to  secure  to  him  the  amount  of  money  due 
blm,  and  that,  being  a  mortgage,  the  court 
could  not  decree,  as  it  did,  a  strict  fore- 
closure, but  should  have,  after  ascertaining 
the  amount  due,  decreed  that  amount  a  lien 
upon  the  land,  and  directed  tbe  sale  of  the 
land  as  upon  foreclosure  of  a  mortgage.  This 
presents  the  inquiry  as  to  the  character  of 
the  transaction  between  Shepard  and  Mrs. 
Clark.  Was  it  such  as  to  create  but  a  mort- 
gage upon  the  land  in  favor  of  Shepard,  and 
did  the  subsequent  purchase  of  the  Iand.s 
by  Shepard  under  the  foreclosure  proceedings 
instituted  by  Mrs.  Clark  simply  place  in  him 
a  defeasible  title,  amounting  only  to  a 
mortgage,  which  would  have  to  be  regularly 
foreclosed?  It  must  be  borne  In  mind  that 
it  was  tbe  bonds  of  the  Rosemont  Land 
Company  which  isrrs.  Clark  assigned,  trans- 
ferred, and  delivered  to  Shepard  for  the 
purpose  of  securing  her  note.  This  was  a 
pledge  of  these  bonds,  and  not  a  mortgage 
upon  the  laud.  This  created  tbe  relation  of 
pledgor  and  pledgee,  not  of  mortgagor  and 
mortgagee.  The  relations  that  exist  be- 
tween pledgor  and  pledgee  and  mortgagor 
and  mortgagee  are  entirely  different  undo: 
the  law.  A  pledgee  must  take  possession 
of  bis  pledge.  A  mortgagee  may  not,  in  tbe 
absence  of  stipulations  to  that  effect.  A 
pledgee  may  retain  possession  of  bis  pledge 
until  his  debt  Is  satisfied,  and  is  not  bound 
to  dispose  of  the  pledge  by  formal  sale, 
even  upon  tbe  maturity  of  his  debt,  but  may, 
if  he  choose,  have  strict  foreclosure  of  his 
lien  by  summary  sale  upon  advertisement. 
A  mortgagee,  under  our  statute,  is  never 
entitled  to  strict  foreclosure,  but  must  pro- 
ceed by  proper  action,  aud  await  tbe  period 
of  redemption.  Were  the  transaction  one 
involving  simply  the  cbosos  in  action,  there 
Ijoing  no  real  estate  mortgage  securing  them, 
there  would  probably  be  no  contention  as  to 
tbe  character  of  tbe  holding  or  the  right  of 
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ttao  pledgee,  bat  these  bonds  of  the  Rose- 
mont  Land  Company  were  secured  by  mort- 
gage. This,  boweyer,  was  but  an  Incident 
to  tbem;  and  the  law  is  that  when  a  mort- 
gage which  secures  choses  thus  held  is  fore- 
closed, and  the  land  bid  in  by  the  pledgee, 
the  land  becomes,  by  substitution,  the  col- 
lateral security,  instead  of  the  choses  which 
the  mortgage  had  before  that  secured,  and, 
as  such,  is  governed  by  the  law  of  pledges, 
and  not  mortgages.  Ross  v.  Barker,  58  Neb. 
402,  78  N.  W.  730;  Dalton  v.  Smith,  86  N. 
Y.  176;  Brown  v.  Tyler,  8  Gray,  135,  69  Am. 
Dec.  230;  Colebrook  on  Collateral  Securities 
(2d  Ed.)  f  183;  Jones,  Pledges  &  Collateral 
Securities  (2d  Ed.)  t  660.  Therefore  the  land 
in  Sbepard's  bands  occupied  the  same  posi- 
tion as  did  the  bonds  prior  to  the  foreclo- 
sure. The  relation  of  mortgagor  and  mort- 
gagee never  existed  between  Mrs.  Clark  and 
Shepard.  A  mortgage  is  a  grant,  and,  like 
all  other  grants,  there  must  be  a  grantor, 
grantee,  and  an  estate  to  be  granted.  Mrs. 
Clark  never  had  any  estate  in  this  land. 
She  could  therefore  convey  none  by  mort- 
gage or  otherwise.  Bnt  beyond  the  ques- 
tions which  would  arise  under  the  law  of 
pledges,  had  there  been  no  agreement  be- 
tween these  parties,  there  Is  the  question 
of  the  relationship  created  by  the  quoted 
agreement.  It  provides  that  Mrs.  Clai^ 
shall  institute  and  prosecute  to  fruition  « 
foreclosure  action,  and  pay  all  of  the  ex- 
penses of  such  action.  This  certainly  im- 
plies her  assent  to  such  proceeding.  It  fur- 
ther provides  that,  should  Sbepard  become 
the  purchaser  of  the  land  under  such  fore- 
closure proceedings,  be  should  convey  it 
upon  the  payment  to  him  of  the  amount 
due.  This  Implies  Mrs.  Clark's  consent  to  bis 
purchase  of  the  land,  and  agreement  that  it 
thereby  should  become  his,  to  be  held  by  him 
unless  she  should  pay  the  amoimt  found  due 
to  him  within  a  reasonable  time.  Clearly 
this  agreement  does  not  constitute  a  mort- 
gage.  The  most  that  could  be  claimed  in 
this  would  be  the  right  of  Mrs.  Clark  or 
her  heirs  to  redeem  upon  the  payment  of  the 
amount  due,  and  to  receive  back  from  Sh^> 
ard  the  full  title  which  he  had  legally  ac- 
quired. 

Sbepard's  action  was  one  to  determine  the 
amount  due  to  him,  and  afford  the  repre- 
sentatives of  Mrs.  Clark  an  opportunity  by 
its  payment  to  obtain  a  conveyance  of  the 
land  to  them,  or,  in  default  of  such  pay- 
ment, that  any  claim  they  might  make,  or 
color  of  claim  that  might  arise  by  reason 
of  the  record  of  the  agreement,  should  be 
extinguished.  This  was  clearly  the  extent 
of  tbeir  right  under  the  law,  and  especially 
so  under  the  agreement. 

It  is  suggested  that  the  limit  of  10  days 
which  the  defendants  were  given  within 
which  to  redeem  was  unreasonably  short. 
The  length  of  this  time  was  a  matter  resting 
within  the  sound  discretion  of  the  court 
We   cannot   say   that   this   discretion  was 


abased.  The  answer  Itself  set  up  that  the 
defendants  were  ready  and  able  to  discbarge 
the  amount  found  due.  No  great  fault  should 
be  found  with  the  court  for  having  taken 
them  at  tbeir  word.  Neither  was  there  spe- 
cific objection  made  on  account  of  the  short- 
ness of  time. 

Complaint  is  made  that  the  amount  found 
by  the  court  to  be  due  Sbepard  was  ex- 
cessive, at  least  by  two  years'  interest  upon 
Mrs.  Clark's  note.  Sbepard's  petition  al- 
leged that  there  was  due  to  him  the  face 
of  the  note,  with  Interest  from  December 
3,  1897 — an  implication  that  the  Interest 
upon  the  note  from  its  date  to  the  time  It 
fell  due  had  been  paid.  However,  had  the 
allegation  been  specific,  we  do  not  think 
that  Shepard  would  have  been  irrevocably 
bound  thereby.  His  object  was  not  to  re- 
cover on  the  note,  but  to  give  opportunity 
for  redemption  of  the  land  If  defendants 
desired  it  His  prayer  was  that  the  amonnt 
due  to  him  should  be  ascertained.  The  de- 
fendants Joined  In  this  prayer.  The  court 
was  endeavoring  to  ascertain  the  amount 
due.  There  Is  sufllcient  evidence  in  the 
record  to  Justify  the  finding  made  by  the 
court  In  this  respect. 

We  find  no  error  in  the  record,  and  hence 
aflSrm  the  Judgment  All  the  J[ustlces  con- 
curring. 


In  re  JBWBTT. 
(Supreme  Court  of  Kansas.    July  7,  1904.) 

HABEAS    CORPUS — CONTEMFT— J0BI8DICTION. 

1.  The  third  clause  of  section  671  of  the  Code 
of  Civil  Procedure,  which  relates  to  procedure 
in  habeas  corpus,  and  which  forbids  the  dis- 
charge upon  such  proceedings  of  one  held  for 
contempt,  does  not  apply  to  a  case  of  one  so 
held  where  the  order  under  which  such  person 
is  being  held  was  made  without  jurisdiction.  In 
such  a  case  the  jurisdiction  of  the  court  to 
make  such  order  may  be  inquired  into. 

2.  One  held,  under  an  order  mafle  without 
jurisdiction,  as  for  contempt,  need  not  first 
raise  the  question  of  the  jurisdiction  of  the 
court  or  judge  making  the  order  before  such 
court  or  judge,  but  may  raise  that  question  in 
an  independent  procecdmg  in  habeas  corpus. 

3.  The  jurisdiction  of  the  several  courts  of 
this  state,  and  of  the  judges  thereof,  is  regulated 
by  the  Constitution  and  laws  of  the  state. 

4.  The  jurisdiction  of  the  several  district 
courts  of  this  state,  and  of  the  judges  thereof, 
in  civil  matters,  is  confined  to  their  respective 
districts. 

5.  The  remedy  sought  in  a  habeas  corpus  pro- 
ceeding is  a  civil  one,  and  hence  judges  of  dis- 
trict courts  have  no  jurisdiction  to  direct  the 
issuance  of  the  writ  to  persons  outside  of  their 
districts  to  bring  into  their  districts  the  body 
of  one  detained  outside  the  district. 

(Syllabus  by  the  Court) 

Application  by  B.  B.  .Tewett  for  writ  of 
habeas  corpus.    Petitioner  discharged. 

By  this  original  proceeding  in  habeas  cor- 
pus, the  petitioner,  E.  B.  Jewett  seeks  to 
obtain  his  discharge  from  an  alleged  illegal 

^  1.  Sea  Habeas  Corpus,  toL  25.  Cent.  Ols.  i{ 
20,  W. 
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detention.  The  facts  cmt  of  wMdb  this  de- 
tention arose  are  as  follows:  William  How- 
ard was  convicted  of  a  felony  in  the  district 
court  of  Johnson  county — it  being  one  of  the 
counties  of  the  Tenth  Judicial  District — and 
sentenced  to  confinement  in  the  State  Peni- 
tentiary at  Lansing,  In  Leavenworth  county, 
which  Is  not  in  the  Tenth  Judicial  District. 
Conceiving  that  his  detention  was  illegal, 
Howard  brought  bis  proceeding  In  habeas 
corpus  in  the  district  court  of  Johnson  coun- 
ty, Kan.,  against  Jewett,  the  petitioner  here, 
who  is  warden  of  the  State  Penitentiary,  and 
as  such  was  holding  Howard  under  the  Judg- 
ment resulting  from  the  conviction  already 
spoken  of.  Upon  his  petition,  which  showed 
the  above  facts,  the  writ  was  issued  by  Hon. 
W.  H.  Sheldon,  the  Judge  of  the  district 
court  of  Johnson  county,  sitting  at  chambers, 
to  said  Jewett,  as  warden,  directing  him  to 
bring  Howard  before  the  said  Judge,  at 
Olathe,  the  county  seat  of  Johnson  county. 
This  writ  was  served  upon  Jewett  by  the 
sheriff  of  Johnson  county  at  the  penitentiary 
in  Leavenworth  county.  On  the  return  day 
the  county  attorney  made  special  appearance 
on  behalf  of  Jewett,  and  moved  to  quash  the 
writ  on  Jurisdictional  grounds,  which  motion 
was  overruled.  Jewett,  failing  to  produce 
Howard  in  pursuance  of  the  command  of  the 
writ,  or  to  make  further  return,  was,  after 
proper  citation,  arrested  In  Shawnee  county, 
which  county  Is  not  in  the  Tenth  Judicial 
Dlstrlet,  for  contempt  of  the  court's  order  in 
the  habeas  corpus  proceeding.  This  is  the 
detention  which  is  here  complained  of  as  be- 
ing illegal.  As  the  petition  in  Howard's  ha- 
beas corpus  proceeding  showed  the  place  of, 
and  the  reason  for,  his  detention,  it  there- 
fore showed  tliat  the  writ  was  issuing  to  one 
outside  of  the  Judicial  district  of  the  Judge 
Issuing  it.  The  claim  of  the  petitioner  here 
is  that  habeas  corpus  proceedings  are  civil 
In  their  nature,  and  not  criminal;  that  the 
Jurisdiction  of  a  Judge  of  the  district  court  in 
civil  matters  does  not  extend  beyond  the  lim- 
its of  his  district;  that  this  writ,  going,  as  it 
did,  beyond  these  limits,  was  not  within  the 
Jurisdiction  of  the  Judge  to  order,  and  im- 
posed no  obligation  upon  Jewett  to  respond 
to;  and  hence  that  he  was  not  in  contempt 
for  not  obeying.  The  claim  is  further  made 
that,  even  though  the  Judge  bad  Jurisdiction 
to  Issue  the  writ,  its  service  outside  of  the 
district  conferred  no  Jurisdiction  of  the  per- 
son of  the  petitioner,  and,  further,  that  in  any 
event  no  Jurisdiction  was  conferred,  because 
the  service  was  made  by  the  sheriff  of  John- 
son county  outside  of  his  county. 

C.  C.  Coleman,  Atty.  Gen.,  and  Jay  F. 
Close,  Asst.  Atty.  Gen.,  for  petitioner.  C.  B. 
Little  and  C.  Ia  Randall,  for  respondent. 

CUNNIXGHAM,  J.  (after  stating  the 
facts).  At  the  outset  of  the  discussion  we 
are  met  by  respondent's  contention  that  we 
cannot  Inquire  Into  the  merits  of  the  peti- 


tioner's case,  and  this  for  two  reasons.  Un- 
der the  article  of  our  Code  relating  to  habeas 
corpus  (section  671)  is  found  tills  language: 
"No  court  or  Judge  shall  inquire  into  the  le- 
gality of  any  Judgment  or  process  whereby 
the  party  is  in  custody,  or  discharge  him 
when  the  term  of  commitment  has  not  ex- 
pired, in  either  of  the  cases  following:    *    * 

•  third,  for  any  contempt  of  any  court,  of- 
ficer or  body  having  authority  to  commit; 

*  •  •  fourth,  upon  a  warrant  or  com- 
mitment Issued  from  the  district  court,  or 
any  other  court  of  competent  Jurisdiction,  up- 
on an  indictment  or  information."  The 
claim  being  that,  inasmuch  as  the  petitioner 
is  in  custody  under  order  of  Judge  Sheldon 
for  his  contempt  In  refusing  to  obey  the  di- 
rection to  produce  the  body  of  the  petitioner, 
Howard,  an  inquiry  into  the  legality  of  such 
detention  is  forbidden  by  the  third  subdl- 
Tislon  alMve  quoted. 

In  order  that  any  court  or  other  tribunal 
may  make  an  order  of  commitment — that  Is, 
a  valid  order  of  commitment — there  must  be 
Jurisdiction  so  to  do  in  the  court,  officer,  or 
body  making  such  order.  Jurisdiction  gen- 
erally to  make  such  orders  must  not  only 
rest  in  such  court,  officer,  or  body,  but  Juris- 
diction over  the  person  and  in  the  matter  to 
which  the  order  of  commitment  is  sought  to 
apply.  It  would  hardly  be  contended  that 
even  though  a  district  Judge  has  general  au- 
thority, on  propM  occasion,  to  commit  for 
contempt,  such  an  order  made  by  sucb  Judge 
while  he  is  out  of  his  district  would  be  of 
binding  force,  and,  were  it  sought  to  enforce 
such  order,  that  any  competent  court  might 
not  intervene  to  protect  therefrom.  So  that 
at  the  bottom  of  this  question,  as  well  as 
fundamentally  In  the  others  presently  to  be 
discussed,  is  the  inquiry  as  to  Judge  Shel- 
don's Jurisdiction  in  the  entire  premises,  and 
if,  from  that  discussion,  we  shall  conclude 
he  bad  no  Jurisdiction  in  the  matter  of  the 
Issuance  of  the  writ  of  habeas  corpus  on  the 
petition  of  Howard,  then  its  disobedience  was 
not  contemptuous,  and  would  form  no  proper 
foundation  for  the  commitment  of  this  pe- 
titioner because  of  its  disol>edience. 

The  second  objection  to  our  inquiry  into 
merits  has  for  its  reasons  the  matter  found 
in  the  fourth  subdivision  above  quoted,  and 
for  its  support  the  argument  that  the  peti- 
tioner should  yield  himself  to  the  adjudica- 
tion of  Judge  Sheldon,  and  that  upon  such 
consideration  it  being  presumed  tliat.  If  there 
was  no  Jurisdiction  to  arrest  for  contempt. 
Judge  Sheldon  would  so  decide  and  discharge 
the  petitioner,  and,  if  he  did  not  do  so,  it 
would  then  be  time  enough  to  invoke  the  in- 
terference of  another  court.  In  other  words, 
that  it  was  the  duty  of  the  petitioner  to  pre- 
sent his  cause  in  tbe  court  from  which  the 
order  for  his  arrest  issued.  In  support  of 
this  contention  the  case  of  In  re  Gray,  64  Kan. 
850,  68  Pac.  658,  is  cited.  That  was  a  case 
where  tbe  petitioner,  being  in  legal  custody, 
sought  to  raise  the  question  of  the  cousti- 
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tutionallty  of  a  law,  the  riolatlon  of  wbicb 
was  charged,  by  a  proceeding  In  habeas  cor- 
pus. This  court  there  held  that  he  might 
not  do  this;  that  he  must  present  bis  entire 
case  to  the  court  which  had  Jurisdiction  of 
his  person,  and  of  the  matter  which  lie 
sought  here  to  present.  Clearly  a  very  dif- 
ferent question  would  be  presented  in  the 
case  where  the  petitioner  was  restrained  by 
an  order  made  entirely  without  Jurisdiction. 
In  such  a  case  It  would  be  little  short  of  a 
farce  to  require  a  petitioner  to  yield  himself 
to  a  court  having  no  Jurisdiction  of  his  per- 
8(H>,  in  order  that  that  court  might  deter- 
mine whether  It  bad  Jurisdiction.  In  speak- 
ing upon  this  Identical  question,  this  court, 
In  Re  Dill,  32  Kan.  688,  Q  Pac.  47,  49  Am. 
Rep.  505,  attet  an  exhaustive  review  of  au- 
thorities, used  the  following  language:  "Un- 
der the  authorities  before  cited,  and  on  prin- 
ciple, we  think  that  section  671  of  the  statute 
does  not  prohibit  one  court,  by  and  under 
proceedings  In  habeas  corpus,  from  examin- 
ing the  Judgment  or  commitment  for  con- 
tempt of  another  court  under  which  a  per- 
son is  restrained  of  bis  liberty;  and  If,  on 
sach  examination,  it  appears,  and  the  record 
shows,  that  the  court  rendering  the  Judgment 
was  without  Jurisdiction  to  render  it  under 
some  cb-cumstances,  or  if  the  charge  on 
which  the  petitioner  is  convicted  and  im- 
prisoned does  not  constitute  an  oITense  for 
which  punishment  can  be  inflicted,  or  that 
the  court  has  rendered  a  Judgment  which  it 
had  no  authority  to  render,  or  has  exceeded 
its  authority,  from  discharging  the  petitioner 
from  Imprisonment."  The  same  view  was 
taken  In  the  case  of  In  re  Smith,  52  Kan.  13. 
33  Pac.  057,  where  the  court  in  the  syllabus 
of  the  case,  said:  "The  Supreme  Court  may, 
upon  proceedings  of  habeas  corpus,  examine 
the  Judgment  or  order  of  a  district  court  com- 
mitting a  party  for  contempt;  and  if,  upon 
sach  examination,  it  appears  that  the  district 
court  was  without  authority  to  commit,  under 
the  particular  circumstances  of  the  case,  the 
petitioner  may  be  discharged."  So  that  this 
objection,  as  well  as  the  ttrst,  must  find  its 
solvent  in  the  determination  of  whether  the 
Judge  bad  authority  to  direct  the  Issuance  of 
the  writ  on  Howard's  petition. 

We  are  therefore  come  to  the  discussion 
of  the  fundamental  question,  did  Judge  Shel- 
don have  Jurisdiction  to  make  the  original 
order  In  Howard's  habeas  corpus  case,  for, 
U  this  order  was  without  Jurisdiction  and 
void,  tben  its  disobedience  by  Jewett  was  no 
contempt,  as  he  would  not  be  bound  to  obey 
an  order  which  the  Judge  bad  no  authorl^ 
to  make.  Upon  this  proposition  it  is  said  in 
Am.  &  Eng.  Enc.  of  Law,  vol.  15,  p.  178: 
"But  if  the  court  did  not  have  Jurisdiction 
of  either  the  party  or  the  subject-matter,  or 
If.  having  Jurisdiction  In  both  respects,  it  ex- 
ceeded Its  powers  In  making  any  order  or 
determination,  the  disobedience  of  wbicb  was 
the  contempt  charged,  or  in  making  a  com- 
mitment, habeas  corpus  Is  the  proper  mode 


of  obta:-:ing  relief,  as  In  case  of  other  void 
Judgmentp."  Very  many  other  authorities 
could  be  cited  In  support  of  this.  We  con- 
tent ourselves  with  the  following:  Church 
on  Habeas  Corpus,  p.  154;  Ex  parte  Arnold, 
128  Mo.  250,  30  S.  W.  768,  1030,  33  L.  B.  A. 
386,  40  Am.  St.  Rep.  557;  Ex  parte  Clark, 
126  Cal.  235,  68  Pac.  546,  46  L.  R.  A.  835, 
77  Am.  St.  Rep.  176;  State  v.  Dlst.  Court, 
21  Mont.  155,  53  Pac.  272,  69  Am.  St.  Rep. 
645;  9  Cyc.  p.  9,  where  a  large  number  of 
authorities  are  cited.  It  must  be  borne  in 
mind  that  Howard's  petition  showed  upon 
Its  face  the  nature  and  place  of  confinement ; 
that  he  was  being  detained  by  Jewett,  as 
warden  of  the  State  Penitentiary,  at  the 
Penitentiary  in  Leavenworth  county,  which 
was  outside  of  the  territorial  limits  of  the 
Tenth  Judicial  District.  If,  under  these 
facts.  Judge  Sheldon  had  no  authority  to  re- 
quire the  production  of  Howard's  body  with- 
in his  district,  then  the  order  made  upon 
Jewett  to  do  so  was  void.  What,  then,  is 
the  Jurisdiction,  under  our  Constitution  and 
statutes,  bestowed  upon  Judges  of  the  dis- 
trict courts?  Article  3,  t  6,  of  the  Constitu- 
tion, provides:  "The  district  courts  shall 
have  such  Jurisdiction  In  their  respective  dis- 
tricts as  may  be  provided  by  law."  Section 
16  of  the  same  article:  "The  several  Judges 
and  Justices  of  the  courts  of  record  in  this 
state  shall  have  such  Jurisdiction  at  cham- 
bers as  may  be  provided  by  law."  Section 
1924,  Gen.  St.  1001,  gives  certain  civil  Juris- 
diction to  Judges  of  the  distilct  court,  and 
provides  that  the  same  shall  be  exercised 
"within  their  respective  districts."  By  the 
Code  of  Criminal  Procedure,  warrants  for 
the  arrest  of  offenders  and  processes  for  the 
procurement  of  the  attendance  of  witnesses 
may  issue  to  any  county  within  the  state, 
and  by  section  270  of  that  Code  provision  Is 
made  for  the  issuance  of  writs  of  habeas  cor- 
pus to  inquire  into  the  detention  of  persons 
held  under  sentence  of  punishment  of  death. 
Speaking  generally,  then,  we  may  say  that 
as  to  civil  matters  the  Jurisdiction  of  the 
district  court,  or  the  Judge  thereof  at  cham- 
bers, is  confined  to  the  limits  of  ills  district, 
while,  as  to  criminal  matters,  such  as  Is 
pointed  out  In  the  statute,  process  may  go 
to  any  portion  of  the  state.  This  brings  us 
to  the  Inquiry  as  to  whether  a  proceeding 
in  hal>eas  corpus  is  in  its  nature  civil  or  crim- 
inal. If  the  former,  tben  Judge  Sheldon's 
order  upon  Jewett  to  produce  the  body  of 
Howard  before  him,  both  being  outside  of 
the  Tenth  Judicial  District,  was  without  Ju- 
risdiction and  void.  Under  the  provisions  of 
article  1  of  the  Code  of  Civil  Procedure,  the 
remedies  to  be  had  in  a  court  of  Justice  are 
divided  into,  first,  actions;  second,  civil  pro- 
«>edlnf?8.  An  "action"  is  defined  as  "an  orig- 
inal proceeding  In  a  court  of  Justice,  by 
which  a  party  prosecutes  another  party  for 
the  enforcement  or  protection  of  a  right,  the 
redress  or  prevention  of  a  wrong,  or  the  pun- 
ishment of  a  public  offense."    Article  1,  S  4. 
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As  to  tbeir  kind,  actions  are  classified  into 
civil  and  criminal :  "A  criminal  action  is  one 
prosecuted  by  tlie  state  as  a  party  against 
u  person  charged  witli  a  public  offense,  for 
ttie  punishment  thereof."  Article  1,  {  7.  It 
would  seem  that  by  no  possible  construction, 
under  these  definitions,  could  it  be  held  that 
a  habeas  corpus  proceeding  was  criminal  in 
its  character.  The  state  is  not  a  party  there- 
to; the  person  against  whom  It  is  directed 
is  not  charged  with  a  public  offense,  except 
it  might  be  in  some  cases  as  an  incident; 
and  in  no  case  is  it  the  object  of  the  proceed- 
ings to  punish  for  any  offense.  On  the  other 
hand,  the  object  of  the  writ  of  habeas  cop- 
pus,  as  defined  in  section  660  of  the  Code, 
"is  to  inquire  into  the  cause  of  the  restraint 
upon  the  petition  of  one  who  claims  to  be 
restrained  of  his  liberty,  and  to  deliver  there- 
from if  found  illegal."  In  other  words,  it  is 
to  procure  for  one  deprived  thereof  the  civil 
right  which  all  naturally  have  to  their  lib- 
erty, and  to  award  to  them  the  necessary 
orders,  upon  the  one  depriving  them  of  it, 
for  the  enforcement  of  that  dvU  right.  In 
Ex  parte  Tom  Tong,  108  U.  S.  559,  2  Sup. 
Ct  872,  27  L.  Ed.  826,  Chief  Justice  Waite, 
in  speaking  to  this  proposition,  says:  "The 
writ  of  habeas  corpus  is  the  remedy  which 
the  law  gives  for  the  enforcement  of  the  civil 
right  of  personal  liberty.  Resort  to  it  some- 
times becomes  necessary,  because  of  what  is 
done  to  enforce  laws  for  the  punishment  of 
crimes,  but  the  Judicial  proceeding  under  it 
is  not  to  inquire  into  the  criminal  act  which 
is  complained  of,  but  into  the  right  to  liberty 
notwithstanding  the  act.  Proceedings  to  en- 
force civil  rights  are  civil  proceedings,  and 
proceedings  for  the  punishment  of  crimes  are 
criminal  proceedings.  In  the  present  case 
the  petitioner  is  held  under  criminal  process. 
The  prosecution  against  him  Is  a  criminal 
prosecution,  but  the  writ  of  habeas  corpus 
wliicb  he  has  obtained  is  not  a  proceeding 
in  that  prosecution.  On  the  contra'ry.  It  is 
a  new  suit  brought  by  him  to  enforce  a  civil 
right,  which  he  claims,  as  against  those  who 
are  holding  him  in  custody  under  the  crim- 
inal process."  In  the  recent  case  of  State  ex 
rel.  Durner  v.  Huegin,  110  Wis.  189,  85  N. 
W.  1046,  62  L.  R.  A.  700,  it  is  said:  "Re- 
gardless of  what  a  tiabeas  corpus  proceeding 
should  be  called  under  the  Code,  which  di- 
vides all  Judicial  proceedings  into  actions  and 
special  proceedings,  it  is,  to  all  intents  and 
purposes,  a  civil  suit — ^a  proceeding  in  the 
nature  of  a  special  action — ^In  which  the 
party  seeking  to  establish  his  right  to  i)er- 
sonal  lil)erty  is  plaintiff,  and  the  person  char- 
ged with  the  wrong  Is  an  adverse  party,  to 
all  intents  and  purposes  a  defendant,  regard- 
less of  the  name  by  which  such  a  person  is 
commonly  known  in  such  a  proceeding."  The 
question  under  consideration  at  bar  is  dis- 
cussed at  length  in  this  case,  many  cases 
being  there  cited.  See,  also,  Church  on  Ha- 
beas Corpus,  |{  70,  174;  Hurd  on  Hal>ea8 
Corpus,  p.  129.    Indeed,  this  coiu:t,.in  Giea-. 


son  T.  Com'rs,  30  Kan.  64,  492,  1  Pac.  384, 
2  Pac.  644,  in  explicit  language,  though  per- 
haps but  incidental  to  the  case,  held  "that 
liabeas  corpus  Is  not  a  criminal  action,  with- 
in the  definition  given  in  the  Code."  By  the 
provisions  of  section  672  of  the  Code  of  Civil 
Procedure,  the  civil  remedy  by  liabeas  corpus 
Is  made  to  perform  the  function  of  an  appeal 
from  an  order  of  a  committing  magistrate 
in  cases  when  bail  has  been  denied  upon  a 
preliminary  bearing,  for  the  purpose  of  hav- 
ing the  questions  therein  involved  reconsid- 
ered. To  this  extent  its  use  may  fairly  t>e 
considered  criminal  in  its  nature  (In  re  Snyd- 
er, 17  Kan.  552;  Gleason  v.  Com'rs,  30  Kan. 
54,  492,  1  Paa  384,  2  Pac.  644) ;  this  character 
being  imparted  to  it  by  reason  of  the  statute, 
uather  than  by  Its  inherent  quality. 

It  is  urged  that  the  habeas  corpus  proceed- 
ings by  which  Howard  sought  relief  were 
but  a  prolongation  and  part  of  the  original 
prosecution  under  which  be  was  sent  to  the 
penitentiary,  and  tiiat  inasmuch  as  Judge 
isbeldon  might,  if  he  had  committed  error  in 
the  imposition  of  the  sentence,  cause  How- 
ard to  be  again  brought  before  him  for  sen- 
tence, he  could  compel  this  to  be  done  by  a 
proceeding  In  habeas  corpus.  We  do  not 
agree  with  this  contention.  Howard's  pro- 
ceeding was  an  entirely  Independent  one.  It 
was  one  in  which  be  was  asking  relief  from 
the  false  imprisonment  which  be  alleged  he 
was  suffering  at  the  warden's  hands.  He 
was  contending  that  his  rights  were  being 
violated.  It  was  for  the  purpose  of  having 
this  question  settled  that  his  action  or  pro- 
ceeding was  Instituted.  Of  this  subject-mat- 
ter Judge  Sheldon  had  Jurisdiction,  but  he 
acquired  no  Jurisdiction  of  this  petitioner  by 
the  writ  outside  bis  district.  As  well  might 
he  claim  Jurisdiction  of  a  nonresident  de- 
fendant upon  whom  a  summons  had  l>een 
served  outside  the  state.  It  is  suggested  that 
this  view  will  result  in  hardship:  that,  if 
there  had  been  error  in  the  imposition  of  the 
sentence,  the  Judge  imposing  the  sentence 
would  be  deprived  of  the  obvious  right  and 
duty  of  correcting  such  error,  inasmuch  as 
he  would  have  no  means  of  compelling  the 
production  of  the  criminal  before  him  for 
resentence.  This  does  not  necessarily  fol- 
low, for,  were  it  ascertained  In  a  proper  man- 
ner, and  in  the  proper  forum,  that  error  in 
this  respect  had  been  committed,  the  peti- 
tioner would,  of  course,  be  remanded  to  the 
court  where  sentenced  for  a  proper  sentence. 
Certainly  no  hardship  could  be  imagined, 
equaling  the  one  that  would  result  from  a 
holding  such  as  the  respondent  would  have 
us  make,  for  under  such  holding  the  probate 
Judge  of  the  remotest  county  in  the  state 
might  require  the  production  before  him  of 
every  one  confined,  not  only  in  the  State  Pen- 
itentiary, but  In  all  of  the  county  Jails  and 
various  houses  of  detention  within  the  state 
—a.  result  which  would  serve  much  to  deter 
us  from  reaching  such  a  conclusion,  if  deter- 
rent were  necessary. 
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We  feel  satlaBed  that  Jndge  Sheldon  had 
no  jurisdiction  to  direct  the  issuance  of  the 
writ  to  run  outside  his  district,  and  that  Its 
service  upon  the  petitioner  outside  such  dis- 
trict gave  the  Judge  no  Jurisdiction  of  the 
petitioner,  and  hence  that  petitioner's  arrest 
for  contempt  because  of  disregard  of  the 
void  writ  was  without  authority  and  void. 
The  petitioner  wUl  be  discharged  from  cus- 
tody.   All  the  Justices  concurring. 


SIMON  V.  SIMON. 
(Supreme  Court  of  Kansas.    July  7,  1904.) 

APPEAL— BEPEREE'S  BEPORT  —  APPROVAlr— EVI- 
DENCE —  CONSIUEBATION  —  PBESUMPTION  — 
11NDIN03  —  SUFFICIENCY  —  FAILUBE  TO  EX- 
CEPT. 

1.  Wiiere  the  district  court  entered  judgment 
upon  the  report  of  a  referee,  and  subsequently, 
upon  motion  asserting  that  the  judgment  was 
not  supported  by  sufficient  evidence,  the  judg- 
ment was  set  aside  and  a  new  trial  granted, 
and  the  record  filed  In  the  Supreme  Court  con- 
tained the  report  of  the  referee,  but  did  not 
contain  the  evidence  taken  before  the  referee, 
and  contained  no  special  recital  that  this  evi- 
dence was  not  before  the  court  when  passing 
upon  the  motion  for  a  new  trial,  held,  it  will 
be  presumed  the  evidence  taken  before  the  ref- 
eree was  before  and  considered  by  the  trial 
court  in  passing  upon  the  motion  for  &  new 
trial. 

2.  Where  the  trial  court  failed  to  make  spe- 
cific findings  upon  certain  items  of  an  account- 
ing in  controversy,  but  found  in  the  aggregate 
instead,  held,  the  failure  of  the  trial  court  to 
make  the  specific  findings  requested  will  not  be 
reviewed  by  the  Supreme  Court,  where  it  Is 
not  shown  the  attention  of  the  trial  court  was 
directed  to  its  failure  to  comply  with  such  r^ 
quest. 

(Syllabus  by  the  Ctourt) 

Error  from  District  Court,  Nemaha  Oun* 
ty;   Wm.  I.  Stuart,  Judge. 

Action  by  Clara  L.  Simon  against  Adam 
Simon.  There  was  judgment  for  plalntift, 
and  defendant  brings  error.    AfiSrmed. 

J.  E.  StUlwell  and  Wells  &  Welle,  for 
plaintiff  in  error.  Emery  &  Geary  and  P,  L. 
Burlingame,  for  defendant  In  error. 

ATKINSON,  J.  Clara  L.  Simon  com- 
menced this  action  In  the  district  court  of 
Nemaha  county  to  recover  from  Adam  Simon 
on  an  accounting.  She  recovered  a  Judg- 
ment for  f 785.20.  Defendant  was  the  father- 
in-law  of  plaintiff.  George  O.  Simon,  the 
son  of  defendant  and  the  husband  of  plain- 
tiff, died  in  Colorado,  leaving  a  large  amount 
of  personal  property,  mostly  cattle  and 
horses,  which  he  bequeathed  to  his  wife. 
Defendant  undertook  to  care  for  and  dispose 
of  this  personal  property  for  plaintiff,  and 
account  to  her  for  the  proceeds.  It  was 
claimed  by  plaintiff  that  defendant  failed  to 
account  to  her  for  a  portion  of  the  proceeds 
of  the  sale  of  this  property,  and  It  was  to 
compel  an  accounting,  and  to  recover  a  Judg- 
ment for  the  bakince  found  due,  that  she 

t  >•  See  Appeal  and  Error.  voL  2,  Cent.  Dig.  |  mZ, 


commenced  this  action  against  defendant 
The  case  was  first  referred  to  a  referee  to 
make  findings  of  fact  and  conclusions  of  law, 
and  report  the  same  to  the  court  The  referee 
found  and  reported  defendant  indebted  to 
plaintiff,  as  a  balance  on  account  of  the  mon- 
eys received  by  him  In  the  conduct  of  her 
business,  the  sum  of  $518.15,  but  found  the 
obligation  barred  by  the  statute  of  limita- 
tions, and  denied  plaintiff  a  recovery.  There- 
upon the  court  rendered  Judgment  against 
plaintiff  for  costs.  Subsequently  pUiintiff 
filed  a  motion  for  a  new  trial  upon  the 
ground  of  enor  of  law  occurring  at  the  trial 
and  excepted  to  by  plaintiff,  and  also  upon 
the  further  ground  that  the  Judgment  and 
decision  were  not  sustained  by  sufficient  evi- 
dence and  were  contrary  to  law.  The  court, 
upon  the  hearing  of  this  motion,  granted 
plaintiff  a  new  trial.  Of  this  ruling  of  the 
court  in  granting  plaintiff  a  new  trial,  error 
is  assigned.  It  is  contended  on  the  part  of 
defendant  that  the  report  of  the  referee  at- 
tached to  and  forming  a  part  of  the  record 
discloses  no  error  of  law  occurring  at  the 
trial  and  excepted  to  by  the  plaintiff.  In  this 
contention,  defendant  Is.  correct. 

It  Is  claimed  this  was  the  only  grroond  upon 
which  the  court  could  have  made  its  order 
granting  a  new  trial.  It  Is  urged  the  record 
discloses  the  oonrt  had  before  It  on  the  con- 
sideration of  the  motion  for  a  new  trial  none 
of  the  .evidence  upon  which  the  referee  made 
his  findings  of  fact  and  conclusions  of  law, 
and  for  that  reason  could  not  have  reviewed 
the  report  of  the  referee  upon  the  question  of 
the  sufficiency  of  the  evidence.  The  record 
before  ps  will  not  bear  ont  this  construc- 
tion. It  does  disclose  that  no  evidence  was 
offered  by  either  party  upon  the  hearing  of 
the  motion  for  a  new  trial,  but  does  not  dis- 
close that  the  evidence  taken  before  the  ref- 
eree was  not  before  the  court  for  considera- 
tion in  passing  upon  the  motion  for  a  new 
trial.  While  this  evidence  is  not  found  In 
the  record,  we  must  presume  it  was  before 
the  trial  court  The  record  fully  bears  out 
this  presumption.  We  are  not  at  liberty  to 
presume  the  trial  court  committed  error  In 
granting  a  new  trial.  The  trial  court  may 
rightfully  exercise  a  large  discretion  in  the 
matter  of  granting  or  refusing  a  new  trial, 
and  this  court  will  not  review  Its  action  there- 
on unless  satisfied  that  such  action  of  the 
trial  court  was  wholly  unwarranted  and  an 
abuse  of  its  discretion.  Investment  Co.  v. 
Hlllyer,  50  Kan.  446,  81  Pac.  1064;  Ireton 
V.  Ireton,  62  Kan.  358,  63  Pac.  429.  This 
is  more  particularly  the  case  where  it  Is 
claimed  the  court  has  committed  error  In 
granting  a  new  trial. 

The  principal  controversy  on  the  trial  of 
the  case  before  the  district  court  was  wheth- 
er or  not  the  claim  of  plaintiff  was  barred  by 
the  statute  of  limitations.  The  trial  was  be- 
fore the  court  without  a  Jury.  The  court 
made  special  findings  of  fact.  Whether  or 
not  plaintiff  was  barred  of  a  recovery  de- 
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pended  npon  facts,  the  testimony  to  estab- 
lish which  was  conflicting.  It  was  left  to 
the  trial  court  to  weigh  the  conflicting  evi- 
dence and  determine  these  facts,  and  also 
to  determine,  upon  conflicting  evidence,  the 
amount  of  plaintiff's  recovery,  many  Items 
of  which  were  in  dispute.  There  is  in  the 
record  some  competent  evidence  to  support 
every  material  finding  of  the  court  The 
facts  found  by  the  court  are  snflicient  upon 
which  to  predicate  Its  Judgment. 

Complaint  is  made  that  the  court  failed  to 
malie  specific  flndlugs  upon  certain  items  In 
controversy,  but  found  in  the  aggregate  in- 
stead. The  trial  court  is  not  required  to 
make  findings  upon  immaterial  facts,  nor  to 
make  findings  on  material  facts  in  greater 
detail  than  is  necessary  to  enable  a  review- 
ing court  to  review  and  correctly  decide  the 
questions  of  law  involved  In  the  case.  In 
this  case,  however,  it  does  not  appear  the 
attention  of  the  trial  court  was  subsequently 
directed  to  its  failure  to  have  made  the  spe- 
cific findings  complained  of.  Defendant 
should  have  called  the  attention  of  the  court 
to  its  failure  to  make  these  specific  findings 
requested.  Brlggs  v.  Eggan,  17  Kan.  590. 
Not  having  done  this,  the  failure  of  the  court 
to  comply  with  the  request  will  not  be  re- 
viewed by  this  court. 

Other  errors  assigned  have  been  examined, 
and  not  found  material  or  prejudicial.  The 
judgment  of  the  trial  court  is  affirmed.  All 
the  Justices  concurring. 


UHLS  T.  ALLARD,  City  Clerk. 

(Supreme  Court  of  Kansas.    July  7,  1904.) 

elect0b8—be8idence— state  and  municipal 
empi.oy£s. 

1.  Chapter  232,  p.  404,  Laws  1903,  provides 
"that  for  the  purpose  of  voting,  no  person  who 
is  in  the  employment  of  this  state  or  any  mu- 
nicipal subdivision  thereof  in  any  civil  capacity 
ohali  be  deemed  to  have  gained  or  lost  a  resi- 
dence by  reason  of  such  empioyment,  but  all 
such  officers  or  employes  shall  be  considered  as 
residents  of  the  place  from  whence  they  were 
elected  or  appointed."  Held,  that  the  mere  fact 
that  a  person  is  an  officer  or  employ^  of  the 
state  or  any  municipal  sulxlivision  thereof  does 
not  affect  his  right  to  become  a  qualified  elector 
at  a  place  other  than  tiiat  where  he  resided 
when  elected  or  appointed,  if  it  is  his  intention 
to  abandon  his  former  place  of  residence. 

2.  State  officers  or  empioyfes  retain  their  resi- 
dence, and  have  the  right  to  vote  at  the  places 
they  lived  when  elected  or  appointed,  if  that  is 
their  intention,  although,  for  the  better  dis- 
charge of  their  official  duties,  they  may  have 
removed  therefrom  with  the  intention  of  re- 
maining away  during  their  terms  of  office  or 
periods  of  empioyment. 

(Syllabus  by  the  Court.) 

Application  by  L.  L.  TJhls  for  writ  of  man- 
damus to  J.  W.  Allard,  city  clerk.    Awarded. 

This  is  an  original  proceeding  In  mandamus 
to  compel  the  clerk  of  Osawatomle,  a  city  of 
the  second  class,  to  register  the  name  of 

f  1.  See  Blectlons.  vol.  IS,  Cent  Dig.  i  7L 


plalntlfl  on  the  pollbooks  as  a  Toter  in  said 
city.    The  agreed  facts  are  as  follows: 

"(1)  That  the  plaintiff,  L.  L.  Uhls,  Is  a 
natural  bom  citizen  of  the  United  States,  of 
the  age  of  forty-seven  years. 

"(2)  That  in  the  year  1899,  and  prior  to 
that  time,  he  was  an  actual  resident  and  citi- 
zen of  the  city  of  Paola,  Kansas,  and  that  in 
July  of  that  year,  while  so  residing  in  said 
city  of  Paola,  he  was  appointed  superintend- 
ent of  the   State  Hospital  at  Osawatomle. 

"(3)  That  subsequent  to  such  appointment, 
and  In  July,  1899,  the  plaintiff  moved  himself, 
his  family,  and  his  household  goods  from 
Paola,  Kansas,  to  the  State  Hospital,  which 
is  situated  In  the  First  Ward  of  said  city  of 
Osawatomle,  and  changed  his  church  and 
lodge  membership  from  Paola  to  Osawatomle, 
and  has  annually  been  assessed  for  personal 
property  taxes  since  that  time  In  said  city  of 
Osawatomle  and  has  paid  bis  poll  tax  in 
said  city,  and  has  registered  and  voted  in  the 
First  Ward  of  said  city  In  the  years  1899, 
1900, 1901,  and  1902,  and  registered  as  a  voter 
and  offered  to  vote  in  the  First  Ward  of 
said  city  In  the  year  1903,  but  was  denied 
that  privilege  by  the  Judges  of  election,  and 
at  all  times  mentioned  In  this  paragraph 
plaintiff  lias  claimed  and  still  claims  to  t>e  a 
resident  of  the  First  Ward  of  the  city  of 
Osawatomle,  Kansas. 

"(4)  That,  to  fulfill  the  duties  of  his  em- 
ployment and  official  position,  it  was  neces- 
sary that  plaintiff  be  continually  present  at 
and  In  said  Osawatomle  State  Hospital,  and, 
in  order  that  he  might  so  fulfill  such  employ- 
ment and  official  position,  he  moved  from 
Paola  to  Osawatomle,  and  took  up  his  abode 
In  said  State  Hospital,  as  has  been  herein- 
before stated. 

"(5)  That  at  all  times  since  said  date  the 
plaintiff,  with  his  family,  has  dwelt  in  said 
State  Hospital,  as  superintendent  thereof, 
and  has  at  all  times  occupied  said  official 
position  of  superintendent,  and  still  dwells 
there  and  occupies  such  position. 

"(C)  That  the  plaintiff  retained  no  borne  at 
Paola,  and  has  had  no  Intention  of  return- 
ing to  Paola,  and  has  not  had  and  has  not 
now  ony  present  intention  of  removing  from 
his  place  of  abode,  at  the  State  Hospital,  in 
the  First  Ward  of  the  City  of  Osawatomle, 
Kansas. 

"(7)  That  the  said  city  of  Osawatomle  Is, 
and  was  at  all  times  herein  mentioned,  a  city 
of  the  second  class,  duly  organized  as  such 
under  the  laws  of  the  state  of  Kansas,  and 
that  the  defendant  J.  W.  Allard,  is  the  duly 
appointed,  qualified  and  acting  city  clerk  of 
said  city  of  Osawatomle,  and  has  been  such 
at  all  times  during  this  year  1904. 

"(S)  That  in  the  month  of  May,  1904,  the 
plaintiff  appeared  In  person  before  the  de- 
fendant at  the  city  clerk's  office  In  the  said 
city  of  Osawatomle  during  the  usual  office 
hours,  and  applied  to  the  defendant  to  be 
registered  as  a  voter  in  said  city,  and  that 
the  plaintUC  offered  to  give  to  the  defendant 
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Ida  name^  age,  and  occnpatlon,  and  partlcn- 
Ur  place  of  reaidence,  and  to  famish  aQ 
necessary  proofs  as  to  the  facta  affecting  hla 
qualifications  as  a  voter. 

"(S)  That  the  defendant,  notwithstanding, 
lefnaed  and  refuses  to  register  the  plaintiff*  a 
name  aa  a  voter  In  said  First  Ward  of  said 
city  of  Osawatomle,  upon  the  ground  that; 
having  moved  to  said  State  Hospital  at  Osa- 
'watomle  upon  his  appointment  as  superin- 
tendent of  the  State  Hospital,  and  residing 
there  and  In  the  hospital  as  snch  superin- 
tendent in  the  employment  of  the  state,  be 
wag  not  entitled  to  he  regarded  as  a  resi- 
dent of  said  First  Ward  of  the  city  of  Osa- 
watomle for  the  purpose  of  voting." 

W.  &  Jenks,  for  plalntUL  Harvey  ft  <>•- 
tioni,  for  defendant. 

SMITH,  J.  (after  stating  the  facts).  Ar^ 
tide  5,  i  1,  of  the  Constitution,  reads: 
"Bvery  male  person  of  twenty-one  years  and 
npwarda  helonging  to  either  of  the  following 
claasea — who  shall  have  resided  in  Kansas 
dx  months  next  preceding  any  election,  and 
In  the  township  or  ward  in  which  he  offers 
to  vote,  at  least  thirty  days  next  preceding 
■nch  election — shall  be  deemed  a  qualified 
elector:  (1)  Citizens  of  the  United  States. 
(2)  Feraona  of  foreign  hlrth  who  shall  have 
declared  their  Intention  to  become  citizens 
conformably  to  the  laws  of  the  United  States 
Ml  the  subject  of  naturalization."  It  is  plain 
from  the  facta  that  plalntlti:  was  an  elector 
of  tlie  city  of  Osawatomle  after  residing 
there  80  days.  He  left  Paola  in  July,  1899, 
and  has  claimed  a  residence  in  Osawatomle 
ever  since.  The  controversy  turns  on  the 
application  of  chapter  232,  p.  404,  Laws  1903, 
entitled  "An  act  prescribing  a  rule  for  the 
determination  of  the  residence  of  voters  who 
are  offlcera  or  employees  of  this  state  or  any 
mnnlcipal  subdivision  thereof."  Section  1 
reads:  "Hut  for  the  purpose  of  voting,  no 
parson  who  is  in  the  employment  of  this  state 
or  any  munidiial  subdivision  thereof  In  any 
dvil  capadty  shall  be  deemed  to  have  gained 
or  lost  a  residence  by  reason  of  such  employ- 
ment, Init  all  such  officers  or  employees  shall 
be  considered  as  reddents  of  the  place  from 
whence  they  were  elected  or  appointed."  The 
right  of  plaintiff  to  registration  as  a  voter  in 
Osawatomle  would  lie  certain,  hot  for  the 
last  clause  of  section  1  of  chapter  232,  p. 
404,  Laws  1903,  copied  above,  which  provides, 
"Irat  all  such  officers  or  employees  shall  be 
considered  as  residents  of  the  place  from 
whence  they  were  elected  or  appointed." 
Cory  ▼•  Spencer,  67  Kan.  648,  73  Pac.  920. 
After  plaintiff  had  established  a  legal  resi- 
dence In  Osawatomle  In  1899,  and  voted  there 
in  that  year  and  in  1900,  1901,  and  1902,  we 
are  clear  that  such  resident  and  legally  quali- 
fied voter  cannot  by  legislative  flat  be  con- 
atmctively  deported  to  Paola,  and  made  an 
elector  of  the  latter  dty  against  his  will. 
Wade  on  Betroactire  Laws,  |  in.    BecUon 


2672,  Oen.  St  190l,  provides:  "Th-st,  that 
place  shall  be  considered  and  held  to  be  the 
residence  of  a  person  in  which  his  habita- 
tion is  fixed,  and  to  which,  whenever  he  is 
absent,  be  has  the  Intention  of  returning." 
The  law  of  1903  can  mean  nothing  more  than 
that  state  officers  or  employ^  in  the  service 
of  the  state  when  they  move  to  the  capital 
or  place  where  their  official  duties  are  per- 
formed become  residents  and  electors  of  the 
latter  places  if  they  so  Intend.  Mere  employ- 
ment by  the  state  does  not  affect  the  question 
of  residence  one  way  or  the  other.  Taken 
literally,  the  words  "all  such  officers  or  em- 
ployees shall  be  considered  as  residenta  of 
the  place  from  whence  they  were  elected  or 
appointed"  are  Inconsistent  with  what  pre- 
cedes them.  In  one  clause  of  the  section  a 
person  holding  an  office  or  employment  under 
state  authority  is  not  to  be  considered  as  hav- 
ing either  lost  or  gained  a  residence  by  that 
fact,  and  in  the  succeeding  dause  the  resi- 
dence of  such  officer  or  employe  is  fixed  at 
the  place  from  whence  he  was  elected  or  ap- 
pointed. In  view  of  the  constitutional  pro- 
vision above  set  out,  respecting  the  qualifica- 
tions of  voters,  we  must  hold  that  state  offi- 
cers and  employfis  retain  their  residences  at 
the  places  where  they  lived  when  elected  or 
appointed,  if  that  is  their  intention.  We 
have  no  doubt  that  the  Oovemor  and  the  sev- 
eral Justices  of  this  court  could  establish  a 
residence  at  Topeka,  in  Shawnee  county,  by 
moving  here  during  their  terms  of  office, 
with  the  intention  of  making  this  city  their 
place  of  permanent  abode.  A  removal  here, 
however,  without  snch  intention,  with  a  pur- 
pose to  remain  during  a  term  of  office  only, 
does  not  deprive  a  state  officer  of  his  right 
to  vote  In  the  dty  or  county  where  he  lived 
when  elected  or  appointed,  if  he  does  not  In- 
tend to  abandon  the  latter  as  a  place  of  resi- 
dence. The  construction  of  the  law  contend- 
ed for  by  counsel  for  respondent  would  pre- 
vent an  officer  or  employs  of  the  state,  dty, 
county,  or  school  district  from  changing  his 
residence  during  his  official  term,  from  the 
fact  alone  that  he  was  such  officer  or  em- 
ploye. We  cannot  give  to  the  statute  ancta 
an  absurd  Interpretation.  The  clause  under 
consideration,  if  standing  alone  and  discon- 
nected from  the  language  preceding  it.  would 
be  manifestly  nnconstltutional.  Under  the 
facto,  the  city  derk  had  no  discretion  to  re- 
fuse to  enter  plaintiff's  name  on  the  poll- 
books  as  a  qualified  voter. 

A  peremptory  writ  of  mandamus  will  be 
awarded.    All  the  Justices  concurring. 


(6$  Kan.  S8T) 
BOWDEN  V.  KANSAS  CITY. 
(Supreme  Court  of  Kansas.    July  7,  1904.) 
mrnioiPAi.  coapoRAnoif s  —  danoebous  pbu* 

IBES— UABILITT   TO    El<FIX>Tfi. 

LA  munidpal  corporation  la  perfonning  a 
ministerial  public  duty  In  maintaininE  a  flre 
Station,  and  is  liable  in  damages  to  an  amployt 
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for  penonal  Injuries  mitalned,  reauldng  from 
•  neglect  on  the  part  of  the  corporation  to  fur- 
■lah  Um  s  reasonably  safe  place  ia  wUdi  to 
work. 
(Syllabus  by  the  Court) 

BJrror  from  Court  of  Common  Pleas,  Wy- 
andotte County;  Wm.  Q.  Holt,  Judge. 

Action  by  D.  B.  Bowden  against  the  dty  of 
Kansas  City.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Reversed. 

True  ft  Sims  (Hutchlngs  ft  Kepllngw,  of 
counsel),  for  plaintiff  in  error.  3.  W.  Dana 
and  it.  J.  Reltz,  for  defendant  In  error. 

OBEBNB,  J.  The  plaintiff  prosecutes  er- 
ror from  a  judgment  sustaining  a  demurrer 
to  his  petition.  The  material  facts  stated  in 
the  petition,  which  present  the  question  dis- 
cussed in  this  opinion,  briefly  stated,  are  that 
the  city  of  Kansas  City  is  a  city  of  the  first 
class,  and,  as  such,  maintained  a  fire  depart- 
ment and  Are  stations;  that  plaintiff  was  an 
employe  of  said  city  in  charge  of  fire  station 
No.  3,  in  wlilch,  for  extinguishing  fires,  was 
kept  a  hose  cart,  and  horses  for  drawing  the 
same;  that  it  was  plaintiff's  duty  to  clasp 
the  collar  on  the  horses  when  they  dashed 
from  their  stalls  to  the  tongue  of  the  hose 
cart  upon  the  alarm  of  fire;  that  the  floor 
between  where  the  horses  stood  and  the 
tongue  of  this  cart,  which  had  been  laid  with 
wooden  blocks,  had  become  rotten  and  so 
worn  that  a  large  hole  was  made  In  the  run- 
way over  which  the  horses  had  to  pass  from 
their  stalls  to  the  tongue  of  the  hose  cart; 
tliat  the  city  had  negligently  permitted  said 
bole  to  remain  for  a  long  period  of  time,  not- 
withstanding the  fact  that  the  attention  of 
the  fire  marshal  bad  frequently  been  called 
to  such  defective  condition,  and  be  had  re- 
peatedly promised  to  cause  it  to  be  repaired; 
that  the  city  knew  said  fioor  was  out  of  re- 
pair, and  had  negligently  omitted  to  put  it 
In  order;  that  on  the  occaeion  of  plaintiff's  in- 
jury he  was  in  the  discbarge  of  his  duties 
when  a  fire  alarm  was  turned  in,  and  one  of 
the  horses  made  a  dash  for  the  tongue  of  the 
bose  cart,  where  plaintiff  was  waiting  to  re- 
ceive it  to  clasp  the  collar  of  the  harness, 
when  the  horse  stumbled  into  the  hole,  caus- 
ing it  to  fall  heavily  against  plaintiff,  result- 
ing In  serious  injuries,  for  which  be  sought  to 
recover  in  this  action. 

It  is  contended  that  the  petition  does  not 
affirmatively  show  the  city  had  notice  of  the 
defective  and  dangerous  condition  of  the  fioor, 
and  that  the  allegations  of  the  petition  af- 
firmatively show  that  the  plaintiff  assumed 
the  risk  of  injury  which  would  probably  re- 
sult from  such  defective  condition  of  the 
fioor.  Neither  of  these  contentions  are  well 
taken.  In  some  partfcmlars  the  petition  ia 
not  very  specific  in  its  allegations,  but  it  is 
not  fatally  defective  in  either  of  the  respects 
mentioned.  It  is  plain  that  the  court  below 
did  not  sustain  the  demurrer  on  either  of 
these  grounds. 
,   The  important  questiooii  jmd  the  one  to 


which  cotmsel  Iiave  directed  their  attention, 
is,  can  a  municipal  corporation  be  made  to  re- 
spond in  damages  to  the  plaintiff  for  in- 
juries sustained  through  its  negligence  in  not 
furnishing  him  a  reasonably  safe  place  in 
which  to  perform  his  duties  as  an  employ^  in 
one  of  its  fire  stations?  Nonliability  ii  as- 
serted on  the  ground  that  municipal  corpora- 
tions are  created  by  the  state  to  assist  in  the 
administration  of  its  laws;  that  the  mainte- 
nance of  a  fire  department  is  a  governmental 
duty,  and,  in  the  performance  of  such  duty, 
cities  are  limited  sovereignties  or  miniature 
states  and  are  exempt  from  all  liability  for 
the  misfeasance  of  their  agents.  Whether 
the  corporation  in  this  instance  was  acting  as 
a  governmental  agency — in  a  public  capacity 
representing  the  inhabitants  of  the  city — or 
in  its  private  corporate  capacity  is  not  a  ma- 
terial question.  In  either  instance  it  was 
acting  within  the  scope  of  its  delegated  an- 
thority.  It  possessed  the  power  to  provide 
and  maintain  a  fire  department  for  the  pro- 
tection of  the  property  of  the  inhabitants, 
and  in  tills  respect  it  was  performing  a  pub- 
lic duty.  In  order  tliat  this  power  might  be 
more  effectually  executed,  the  office  of  fire 
marshal  was  created.  The  mayor  and  coun- 
cil were  given  power  to  appoint  sacfa  officer, 
prescribe  his  duties,  provide  for  Iiis  salary, 
and  control  him  in  the  discbarge  of  such  du- 
ties as  were  imposed  upon  him,  and  hold  him 
responsible  for  the  manner  in  which  he 
should  perform  them.  Therefore  the  fire 
marshal,  while  so  acting,  was  the  agent  of 
the  city,  and  not  an  officer  of  the  stata 

In  determining  the  necessity  for  a  fire  de- 
partment, the  number  and  location  of  fire 
stations,  the  kind,  quality,  and  number  of  fire 
exting^ulshers,  and  ail  matters  involving  the 
efficiency  of  such  department,  the  council  are 
in  the  exercise  of  their  'legislative  power, 
judgment,  and  discretion.  In  the  perform- 
ance of  such  duties  the  questions  of  nonfeas- 
ance or  misfeasance  are  not  subjects  of  judi- 
cial inquiry.  Having,  hqweverj  determined 
these  questions,  the  execution  of  the  work 
and  the  managemnt  of  its  property  is  minis- 
terial. In  determining  the  locality,  width, 
and  grade  of  streets,  and  in  establishing  a 
system  of  sewers,  and  the  kind  and  location 
of  the  pipes  therefor,  the  corporation  exer- 
cises its  legislative  authority — in  the  one  in- 
stance as  a  governmental  instrumentality, 
and  in  the  other  in  its  public  capacity  for  the 
benefit  of  the  inhabitants.  In  either  case  the 
city  is  liable  to  property  owners  for  injury  to 
their  property  occasioned  by  the  negligent  ex- 
ecution of  the  plan. 

City  of  Toledo  v.  Cone,  41  Ohio  St  149,  163. 
was  an  action  to  recover  damages  for  pa- 
sonal  injuries  sustained  by  the  falling  of  an 
embankment  supporting  a  vault  in  the  dty 
cemetery.  The  court  said:  "We  think  it  evi- 
dent from  these  statutory  provisions  that  the 
trustees  of  the  cemetery  in  question  were 
elected  by  the  people  of  Toledo  to  take  charge, 
as  their  agents,  of  tSie  cemetery  property,  and 
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acted  In  that  behalf  In  subordination  to,  and 
subject  to  removal  by,  the  council  of  the  cor- 
poration. The  improvement  or  repair  of  the 
dty  vault,  through  their  agency  and  that  of 
the  superintendent,  was  not  a  legislative  or 
governmental  act  on  the  part  of  the  city,  but 
was  merely  the  discharge  of  a  ministerial 
duty,  such  as  the  city  performs  In  repairing 
or  improving  Its  streets,  sewers,  and  wharves. 
It  lay  within  the  legislative  capacity,  judg- 
ment, and  discretion  of  the  city  to  provide  a 
cemetery  for  the  burial  of  the  dead,  and  to 
build  requisite  vaults;  but,  having  become 
the  owner  of  such  property,  the  dty,  In  man- 
aging it;  was  held  to  the  same  degree  of  care 
in  preventing  damage  to  others  as  would  be 
required  of  natural  persons.  By  section  8  of 
tbe  act  of  May,  1869,  municipal  corporations 
are  made  capable  of  acquiring,  holding,  and 
possessing  property,  real  and  personaL  Hav- 
ing such  power,  there  would  seem  to  be  no 
more  valid  reason  for  exempting  them  from 
liability  for  private  injuries  caused  by  the 
improper  management  of  their  property  than 
for  exempting  private  corporations  and  nat- 
ural persons  under  like  circumstances."  In 
Donahue  v.  Kansas  City,  130  Mo.  657,  670,  38 
S.  W.  571,  574,  which  was  an  action  to  re- 
cover damages  for  Injuries  sustained  by  the 
plalntift  while  engaged  as  a  lalwrer  in  dig- 
ging a  trench  for  a  sewer,  tbe  allegations 
were  that  the  defendant  and  its  duly  appoint- 
ed representatives  in  charge  of  the  work  neg- 
ligently and  carelessly  failed  to  sufiBciently 
brace,  shore  up,  and  protect  the  walls  of  said 
trench  so  as  to  make  it  reasonably  safe  for 
plaintiff  to  work  in.  The  court  said:  "It 
was  a  duty  which  defendant  owed  to  plain- 
tiff to  furnish  him  a  reasonably  safe  place  in 
wbieh  to  work.  The  superintendent  of 
streets,  as  well,  also,  as  the  foreman  in 
charge  of  the  work,  knew,  or  might  have 
known,  had  they  discharged  their  duty,  the 
unsafe  condition  of  tbe  bracing  in  this  in- 
stance. 'This  duty  is  personal  to  the  master, 
and,  if  intrusted  to  a  foreman,  the  negligence 
of  tbe  foreman  is  tbe  negligence  of  tbe  mas- 
ter.* "  The  court  stated  that  the  building  of 
a  system  of  sewers  is  for  the  private  benefit 
of  the  corporation,  and  this  may  have  bad 
some  influence  upon  tbe  court  in  determining 
tbe  question  of  the  liability  of  tbe  city.  This 
question  will  be  referred  to  later.  Mr.  Jones, 
in  his  work  on  Negligence  of  Municipal  Ck>r- 
porations,  i  141,  says:  "But  as  soon  as  tbe 
corporation  has  determined  to  construct  a 
public  work,  it  enters  upon  an  undertaking 
which,  in  all  its  details,  should  be  subordinat- 
ed to  the  rule  requiring  the  use  of  care,  for 
tke  work  is  then  ministerial.  There  has  been 
much  discussion  whether  a  municipal  corpora 
ation  will  be  liable  for  a  defect  in  tbe  plan  of 
a  public  work,  and  many  authorities  have 
held  broadly  that  it  would  not  The  word 
*plan,'  however,  in  the  cases,  as  is  clearly 
shown  In  a  recent  case  in  the  United  States 
Supreme  Court  (Johnston  v.  District  of  Co- 
lumbia, 118  U.  S.  19  [U  Sup.  Ct  023,  30  L.  Ed. 


75]),  where  this  question  was  presented,  is  or- 
dinarily used  to  describe  the  general  plan  or 
system  of  work;  and,  where  it  is  so  used, 
nothing  more  would  seem  to  be  decided  than 
that  the  general  features  of  tbe  system  of 
drainage  to  be  adopted  are  to  be  settled  by 
the  corporation,  and  cannot  be  reviewed  by 
the  courts.  Some  authorities  have  gone 
much  further  than  this,  but  it  is  believed  to 
be  contrary  to  principle  and  the  weight  of 
authority  to  maintain  that  where,  in  the  per- 
formance of  a  public  work,  there  is  any 
breach  of  the  duty  to  exercise  care,  an  ac- 
tion by  one  who  is  damaged  will  not  He." 
In  McClure  v.  City  of  Red  Wing,  28  Minn. 
180,  9  N.  W.  767:  "The  duty  of  providing 
drainage  or  sewerage  is  in  its  nature  judi- 
cial or  legislative,  and  consequently  a  mu- 
nicipal corporation  is  not  liable  for  mere 
nonaction  in  falling  to  perform  it  But  that 
Is  not  this  case.  It  has  also  been  held  that, 
in  adopting  the  general  plan  of  an  improve- 
ment, a  municipality  performs  a  legislative 
duty,  whereas  the  manner  of  executing  it  is 
a  ministerial  one.  In  the  case  at  bar,  if  It 
turned  upon  whether  the  duty  was  Judicial 
or  ministerial,  we  think  the  correct  rule  to 
apply  would  be  that,  in  deciding  upon  the 
expediency  of  laying  out  this  street,  or  uiwn 
the  route  thereof  to  be  adopted,  or  tbe  grade 
to  be  established,  the  dty  was  exercising  ju- 
dicial duties,  for  errors  of  Judgment  in  the 
performance  of  which  they  would  not  be  re- 
sponsible; but,  having  determined  these 
matters,  and  having  decided  it  expedient  to 
obstruct  the  natural  channel  of  these  wa- 
ters, and  to  divert  them  into  another  and 
artlfidal  channel,  then,  in  executing  and 
carrying  this  out,  including  the  construction 
of  the  sewer  and  fixing  upon  its  size  or  ca- 
pacity, they  were  exercising  purely  minis- 
terial duties,  in  the  performance  of  wbioU 
they  are  held  to  the  exercise  of  reasonable 
care."  In  Johnston  v.  District  of  Columbia, 
118  U.  S.  19,  21,  6  Sup.  Ct  923,  924,  SO  L. 
Ed.  75,  the  court  uses  this  language:  "The 
duties  of  tbe  municipal  authorities  in  adopt- 
ing a  general  plan  of  drainage,  and  determin- 
ing when  and  where  sewers  shall  be  built,  of 
what  size,  and  at  what  level,  are  of  a  quasi 
Judicial  nature.  Involving  the  exercise  of  de- 
liberate Judgment  and  large  discretion,  and 
depending  upon  considerations  affecting  the 
public  health  and  general  convenience 
throughout  an  extensive  territory,  and  the 
exercise  of  such  judgment  and  discretion  In 
the  selection  and  adoption  of  the  general 
plan  or  system  of  drainage  is  not  subject  to 
revision  by  a  court  •  •  •  But  the  con- 
struction and  repair  of  sewers  according  to 
the  general  plan  so  adopted  are  slnii)ly  min- 
isterial duties,  and,  for  any  negligence  In  so 
constructing  a  sewer  or  keeping  It  in  rejmir, 
the  municipality  which  has  constructed  and 
owns  the  sewer  may  be  sued  by  a  person 
whose  property  Is  thereby  injured."  The 
same  principle  is  announceid  in  Thurston  v. 
City  of  St  Joseph,  51  Mo.  510,  11  Am.  Rep. 
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403;  Jndd  et  al.  ▼.  Hartford,  72  Conn.  350,  44 
Atl.  510,  77  Am.  St  Kep.  512;  McCombs  y. 
Town  Council  of  Akron,  15  Ohio,  474;  Bar- 
ton V.  City  of  Syracuse,  36  N.  Y.  54;  Jenney 
et  aL  v.  City  of  Brooklyn,  120  N.  Y.  164,  24 
N.  E.  274. 

There  Is  a  line  of  authorities  which  hold 
that  municipal  corporations  are  only  liable 
for  the  negligent  performance  of  such  minis- 
terial public  duties  as  are  Imposed  upon  them 
by  law,  but  are  not  liable  for  the  negligent 
performance  of  assumed  duties  which  are 
permisslTe  only.  With  this  doctrine  we  do 
not  ag^ee.  The  iterformance  of  public  duties 
which  are  Imperative  upon  the  corporation, 
as  well  as  those  which  are  merely  optional, 
are  for  the  same  general  ptu'pose — the  gen- 
eral welfare  of  the  community.  When  a  mu- 
nicipal corporation  assumes  the  performance 
of  a  public  duty  which  was  permissive  only, 
and  enters  upon  the  discharge  of  such  duty, 
and,  through  the  negligent  performance 
thereof  by  Its  authorized  agents,  one  is  In- 
jured either  in  person  or  property,  the  cor- 
poration cannot  escape  liability  by  saying 
that  the  iterformance  of  this  duty  was  not 
imperatire.  The  principle  here  followed  is 
well  stated  In  Tlndley  t.  Salem,  137  Mass. 
171,  50  Am.  Rep.  280,  and  the  reasoning  there- 
for we  think  sound. 

Many  authorities  may  be  found  among  the 
adjudicated  cases  where  the  liability  of  mu- 
nicipal corporations  is  based  upon,  and  would 
seem  to  be  limited  to.  Instances  where  the 
dnty  negligently  performed  was  In  the  man- 
agement of  property  from  which  the  corpora- 
tion derived  an  immediate  Income.  Such  dis- 
tinction cannot  be  sustained  by  reason.  The 
liability  springs  from  the  duty  which  Is  due 
from  every  person,  whether  natural  or  arti- 
ficial, to  exercise  such  reasonable  care  in  the 
conduct  and  management  of  his  property  that 
it  will  not  unnecessarily  result  in  injury  to 
another.  A  municipal  corporation  in  control 
of  public  property,  discharging  a  minlsteria] 
duty.  Is  not  exempt  from  this  rule.  Mr. 
JonM  on  Negligence  of  Municipal  Corpora- 
tions, In  speaking  on  this  question  (section 
150),  says:  "The  obligation  to  exercise  care 
does  not  arise  between  individuals  because 
one  pays  money  to  another,  and  Is  therefore 
entitled  to  Its  exercise.  It  springs,  as  has 
been  said,  from  the  right  of  personal  safety, 
and  is  wholly  removed  from  the  question  of 
pecuniary  profit.  So,  between  corporations, 
whether  public  or  private,  and  individuals, 
the  duty  Is  not  dependent  on  the  payment  of 
money.  It  comes  into  existence  from  the 
same  right  of  personal  safety.  And  it  is  not 
consistent  with  principle  to  hold  that  a  duty 
exists  to  exercise  care  In  respect  to  remu- 
nerative public  property,  but  that  no  such  ob- 
ligation arises  In  respect  to  public  property 
from  which  no  Income  is  derived.  Moreover, 
the  weight  of  authority  does  not  Justify  a 
distinction  of  this  character.  And  an  exam- 
ination of  the  cases  uiran  this  question  will 
sustain  the  conclusion  that  municipal  corpo- 


rations are  responsible  In  damages  for  all  In- 
juries occasioned  by  their  negligence  In  the 
management  or  care  of  public  property,  irre- 
spective of  the  question  whether  an  Income 
is  derived  from  It"  In  the  care  and  man- 
agement of  the  fire  station,  the  city  was  per- 
forming a  purely  ministerial  duty.  It  was 
incumbent  upon  It  to  furnish  Its  employes  in 
charge  of  this  property  a  safe  place  In  which 
to  work,  and,  if  the  plaintiff  was  injured 
through  the  negligence  of  the  city's  agents 
In  falling  to  perform  this  duty,  it  is  liable 
for  such  Injuries. 

The  Judgment  of  the  court  below  Is  re- 
versed, with  Instructions  to  overrule  the 
demurrer  to  the  petition.  All  the  Justices 
concurring. 


MISSOURI  PAO.  BY.  CO.  t.  JOHNSON. 

(Supreme  Court  of  Kansas.    July  7,  1904.) 

INJUBT   TO    EMPLOTfi  —  CONTBIBUTOBT    HECLt- 
OENCE — QUESTION    FOB    JITBT. 

1.  In  an  action  by  a  widow  to  recover  from  a 
railway  compan;r  damages  for  the  death  of  her 
husband,  an  engineer  on  a  switch  engine,  killed 
from  the  impact  of  cars  kicked  up  a  grade  roll- 
ing back  down  and  colliding  with  cars  attached 
to  the  engine  while  he  was  engaged  in  looking 
under  the  engine  for  a  hot  l>ox,  where  the  neg- 
ligence charged  to  the  railway  company  was 
the  failure  of  a  co-employ6  by  the  use  of  brakes 
to  have  prevented  the  cars  from  rolling  back 
down  the  grade,  and  the  railway  company  char- 
ged negligence  to  deceased  contributing  to  his 
death,  kM,  whether  deceased,  by  placing  him- 
self in  a  position  of  danger  at  the  time  and 
place  and  under  the  circumstances,  was  guilty 
of  contributory  negligence  barring  plaintiffs  re- 
covery, was  a  question  for  the  jury. 

2.  Negligence  is  not  imputable  to  a  person  for 
failing  to  look  for  a  danger,  when,  under  the 
surrounding  circumstances,  he  had  no  reason  to 
apprehend  such  danger. 

(Syllabus  by  the  Court,) 

Error  from  District  Court;  Anderson  Coun- 
ty; C.  A.  Smart  Judge. 

Action  by  Nellie  Johnson  against  tlie  Mis- 
souri Pacific  Railway  Company.  Judgment 
for  plaintiff.  Defendant  brings  errw.  Af- 
firmed. 

Waggener,  Doster  &  Orr,  for  plaintiff  In 
error.  C.  W.  Trickett  and  J.  P.  Trlckett,  for 
defendant  In  error. 

ATKINSON,  J.  On  the  night  of  December 
27,  1900,  W.  E.  Johnson,  an  employs  of  the 
Missouri  Pacific  Railway  Company,  was  kill- 
ed in  the  switchyards  at  Coffeyville,  Ean., 
while  in  the  discharge  of  his  duties  as  an 
engineer  of  a  switch  engine.  Deceased  left 
a  widow  and  one  child.  His  widow,  Nellie 
Johnson,  brought  this  action  against  the  rail- 
way company  to  recover  damages,  charging 
that  his  death  was  the  result  of  negligence 
for  which  the  defendant  railway  company 
was  liable.  Verdict  and  Judgment  for  plain- 
tiff In  the  sum  of  $7,000. 

In  the  dty  of  Coffeyville  are  two  switch- 
yards, one  known  as  the  "illssourl  Pacific 
Yards,"  the  other  as  the  "lion  Mountain 
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Yards."  These  two  yards  are  operated  by 
the  defendant  railway  couipany.  Tliey  are 
connected  at  the  west  end  by  a  Y.  The  por- 
tion of  this  Y  leading  from  the  main  iraclc 
southeast  into  the  Iron  Mountain  yaril»  .forms 
a  rery  perceptible  grade  dipping  to  the  west- 
ward. Johnson  was  killed  at  about  the  hour 
of  10:30  p.  m.  The  olght  was  dark,  cold, 
and  windy.  He  was  a  new  man  In  the  yards, 
having  operated  the  switch  engine  there  the 
two  preceding  nights.  Tlie  local  freight  from 
Osawatomie  had  Just  pulled  Into  the  yards. 
By  direction  of  the  foreman  of  the  switch 
crew,  the  switch  engine  operated  by  Johnssou 
moved  forward,  and  was  coupled  to  the  rear 
end  of  the  caboose  of  this  train,  consisting 
of  27  cars.  This  string  of  cars  which  had 
formed  the  local  freight  was  then  backed 
westward  over  the  main  line  until  It  passed 
the  switch  opening  onto  the  Y  leading  to  the 
Iron  Mountain  yards.  The  switch  luivlng 
Iieen  lined,  a  signal  was  given  to  Johnson  to 
move  forward.  The  signal  was  given  in  a 
wanner  to  indicate  tliat  cars  would  be  cut 
off.  The  engine  was  caused  by  Johnson  to 
move  forward,  pushing  the  string  of  cars  on- 
to the  Y  and  up  the  grade.  As  the  cars 
moved  forward  up  the  grade,  the  east  12  cars 
were  cut  off,  and  the  signal  was  given  to 
Johnson  to  stop  and  buck  up  with  the  re- 
maining l.'i  cars  attached  to  the  engine.  It 
was  left  to  McKIrath,  a  member  of  the 
switch  crew,  to  follow  up  and  stop  the  cut 
of  12  cars,  and  prevent  them  rolling  ba(;k 
down  the  grade.  Johnson  did  not  at  once, 
when  the  signal  was  given,  stop  the  engine 
and  attached  cars,  and  did  not  back  up.  He 
said  to  his  tiremau,  Zubar,  "I  smell  waste 
burning;  I  believe  the  right  back  driver  box 
is  on  flre."  He  then  lit  a  torch,  and  got 
down  oft  the  engine  with  the  torch  in  his 
band.  After  walking  about  the  engine  he 
stooped  down,  holding  the  torch  In  his  left 
hand,  resting  his  right  hand  upon  the  rail, 
and  looked  up  under  the  engine.  While  in 
this  position  the  12  cars  which  bad  been  cut 
off  and  left  to  move  up  the  grade  In  charge 
of  McElrath,  rolled  back  down  the  grade, 
colliding  with  the  cars  attached  to  the  en- 
gine, causing  the  engine  to  move  backward, 
severing  from  the  body  the  head  of  Johnson, 
and  cutting  oft  his  right  hand. 

The  second  amended  petition  contained 
two  causes  of  action;  the  first  charging  a 
liability  for  negligence  under  the  common 
law,  and  the  second  charging  a  liability  for 
negligence  under  the  statute.  When  plain- 
tiff rested  her  ease,  defendant  Interirosed  a 
demurrer  to  the  evidence  to  each  of  the  caus- 
es of  action,  and  also  moved  that  plaintiff 
be  required  to  elect  upon  which  cause  of 
action  she  would  rely  for  a  recovery.  The 
court  overruled  the  demurrers  to  the  evi- 
dence. The  court  also  withdrew  from  the 
consideration  of  the  Jury  all  charges  of  neg- 
ligence except  the  one  charging  negligence 
to  McKIrath  on  account  of  his  failure  to  pre- 
vent the  ctit  of  12  cars  from  rolling  back 
TTP.— 3T 


down  the  grade  colliding  with  the  standing 
cars  and  causing  the  death  of  Joluison. 

Defendant  denied  negligence  on  the  part  of 
McElrath,  and  charged  negligence  to  Johnson 
contributing  to  and  causing  his  death.  It 
was  averred  by  defendant  that  the  accident 
which  resulted  in  tiie  death  of  Johnson  was 
caused  by  his  negligence  In  not  obeying 
the  signals  given  him  to  stop  and  back  up; 
In  stopping  the  engine  with  15  cars  on  the 
grade,  he  at  the  time  knowing  the  danger 
of  the  cut  off  cars  running  back  against 
them;  in  going  under  the  engine  at  the  time 
and  under  the  circumstances  then  existing 
without  giving  notice  or  warning  that  he  was 
about  to  do  so;  in  voluntarily  and  unneces- 
sarily selecting  a  dangerous  and  unsafe  way 
to  do  what  he  did,  when  there  was  a  bet- 
ter and  safer  way  which  might  have  been 
seelctert.  It  was  further  averred  that  John- 
son liad  a  full  knowledge  of  all  the  condi- 
tions surrounding  the  business  111  which  he 
was  then  engaged,  and  the  means  of  acquir- 
ing information  as  to  all  the  dangers  and 
risks  Incident  thereto,  and  assumed  the  risks 
and  hazards  as  a  part  of  his  duties,  and 
without  objection  or  protest  The  foregoing* 
grounds  by  defendant  pleaded  as  a  defense 
to  plaintiff's  right  to  a  recovery  were  also 
urged  as  grounds  uih>u  which  the  court 
should  have  sustained  defendant's  demurrers 
to  plalntifTs  evidence.  The  failure  of  the 
court  to  sustain  defendant's  demurrers  to 
plaintiff's  evidence  Is  assigned  as  error. 

With  Johnson,  and  constituting  the  switch 
crew,  was  Wilson,  the  foreman  of  the  crew, 
whose  duty  It  was  to  lay  out  and  direct  the 
work;  Mnri>hy,  one  of  the  helpers,  whose 
duty  it  was  to  cut  off  cars  and  throw  switch- 
es; McElrath,  also  one  of  the  helpers,  the 
field  man.  whose  duty  it  was  to  look  out  aft- 
er, catch,  and  stop  cuts  of  cars;  and  Zubar, 
the  fireman.  Wilson  and  Murphy  testified 
that  a  signal  to  stop  and  to  back  up  was 
given  to  Johnson  by  means  of  a  lantern  at 
or  about  the  time  the  12  cars  were  cut  off; 
that  the  signals  were  not  answered  or  acted 
upon  by  .Johnson.  There  was  no  evidence  to 
show  that  Johnson  saw  or  understood  the 
signals  given.  There  was  evidence  tending 
to  show  that  .Johnson,  from  bis  position  on 
the  engine,  could  not  have  seen  the  signals. 
There  was  also  evidence  tending  to  show 
that  the  signals  given  were  confusing:  tliat 
It  was  the  duty  of  an  engineer,  on  receiving 
confusing  signals,  not  to  act  on  such  signals, 
but  await  the  giving  of  signals  which  could 
be  by  him  understood.  There  was  also  com- 
petent evidence  to  the  effect  that  when  an 
engineer  believed,  as  Johnson  at  the  time 
expressed  himself  to  his  fireman,  Zubar,  as 
believing,  that  there  was  a  hot  box  on  bis  en- 
gine, it  was  his  duty  at  once,  and  to  the 
exclusion  of  every  other  duty,  to  make  an 
examination  of  his  engine.  There  was  also 
testimony  of  engineers  that  Johnson,  in  mak- 
ing the  examination  of  his  engine  at  the 
time  and  place,  pursued  the  customary  meth- 
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od.  Wbether  J'obnson,  before  making  an  ex- 
amination of  his  engine,  applied  the  brakes, 
or  whether  he  attempted  to  communicate  by 
signals  to  the  switchmen  the  fact  that  he 
was  about  to  make  such  examination  of  his 
engine,  la  In  doubt.  He  did  not  sound  the 
whistle.  If  be  signaled  by  the  use  of  bis 
torch.  It  was  not  seen.  When  the  collision 
came,  the  fireman  found  the  brakes  not  ap- 
plied. He  applied  them,  and  soon  stopped 
the  moving  engine  and  cars.  He  stated  that 
he  did  not  know  whether  or  not  Johnson  had 
applied  the  brakes  before  leaving  the  en- 
gine. There  was  evidence  offered  tending  to 
show  that  air  brakes,  such  as  this  engine 
was  equipped  with,  when  the  air  had  been 
applied,  would  automatically  release  them- 
selves within  the  time  intervening  between 
the  time  Johnson  left  bis  engine  and  the  col- 
lision caused  by  the  cars  rolling  down  the 
grade.  There  was  evidence  that  one  man 
could  handle  and  control  that  number  of  cars 
on  the  grade  of  the  Y  if  attentive  to  the  task 
and  the  work  of  setting  the  brakes  was  taken 
in  hand  at  the  proper  time;  that  one  brake 
In  good  repair,  set  at  the  proper  time,  would 
have  held  this  cat  of  cars.  Johnson  was  a 
new  man  in  the  yards,  and  while  it  is  fair 
to  presume  he  knew  of  the  existence  of  the 
grade,  there  was  no  evidence  to  show  he 
had  any  knowledge  that  cars  frequently  roll- 
ed back  down  the  grade  when  attended  by  n 
brakeman  to  control  them.  He  had  the  right, 
under  the  circumstances,  to  assume  that  Me- 
Elrath  would  discharge  bis  duty,  control  tbe 
cars,  and  prevent  their  rolling  back  down 
the  grade.  Negligence  is  not  imputable  to  a 
person  for  falling  to  look  for  a  danger,  when 
under  the  surrounding  circumstances  he  had 
no  reason  to  apprehend  such  danger.  Moul- 
ton  V.  Aldrlch,  28  Kan.  300.  Again,  there 
was  evidence  that  Johnson,  at  the  time  and 
place,  was  discharging  a  necessary  duty  by 
the  customary  method.  The  facts  shown 
were  such  that  reasonable  minds  might  dif- 
fer with  respect  to  whether  he  had  acted  as 
a  reasonably  prudent  man  under  the  circum- 
stances should  act.  Beaver  v.  Atchison,  T. 
&  S.  F.  R.  Co.,  56  Kan.  514,  43  Pac.  1130. 
We  cannot  say  as  a  matter  of  law  that 
Johnson  was  guilty  of  negligence  contribut- 
ing to  his  injury  and  death.  The  court  com- 
mitted no  error  In  overruling  defendant's 
demurrer  to  plaintiffs  evidence.  Kansas 
City,  Ft.  S.  &  G.  R.  Co.  V.  Poster,  39  Kan. 
320,  18  Pac.  285;  Kansas  City,  Ft.  S.  &  G.  R. 
Co.  V.  Cravens,  43  Kan.  650,  23  Pac.  1044; 
Rogers  v.  Hodgson,  46  Kan.  270,  26  Pac.  732. 
Switchman  McElrath,  a  witness  for  de- 
fendant, stated  that  when  the  cut  of  12  cars 
was  made  he  followed  them  up  the  grade, 
overtook  them,  climbed  on  top  of  the  cars, 
had  set  the  brakes  on  two  of  them,  and  was 
in  the  act  of  setting  the  brake  on  a  third  car, 
when  they  collided  with  the  standing  cars 
attached  to  the  engine.  He  further  stated 
that  he  had  about  succeeded  in  stopping  the 
moving  cars;  that,  had  Johnson  stopped  the 


cars  attached  to  tbe  engine  at  the  time  be 
was  signaled  to  do  so,  and  not  have  permit- 
ted them  to  move  further  up  the  gn^ade,  he 
(McElrath)  could  Iiave  stopped  the  12  cars 
rolling  down  the  grade  before  they  would 
have  traveled  to  a  point  where  tbe  standing 
cars  would  then  have  been,  and  the  collision 
with  the  standing  cars  thus  have  been  avoid- 
ed. Wilson  and  Murphy  both  stated  that 
when  they  last  saw  McElrath  before  the  col- 
lision he  was  following  the  cut  of  12  cars, 
endeavoring  to  overtake  tbem;  that  when 
they  first  saw  him  after  the  collision  he  was 
on  the  ground  beside  these  cars.  They  did 
not  see  him  on  these  cars  at  any  time. 
Greenup,  an  engineer,  who  was  on  his  engine 
close  by  where  the  cut  of  cars  ran  upon  the 
grade,  stated  there  was  no  person  on  the  cars 
as  they  passed  by.  The  cars  were  not  sub- 
sequently found  as  McElrath  stated  they 
were  at  the  time  he  left  them.  Nor  were  the 
cars  found  with  tbe  brakes  set  as  be  stated 
be  had  set  them.  Gallagher,  a  witness  for 
defendant,  one  of  its  car  repairers,  stated 
that  he  examined  the  cars  soon  after  the  ac- 
cident, found  the  brakes  all  in  good  repair, 
and  the  brake  on  the  second  car  set.  De- 
fendant also  produced  as  witnesses  its  mas- 
ter mechanic  and  several  engineers  to  estah- 
llsh  that  Johnson,  in  making  the  examination 
of  his  engine,  had  not  pursued  the  safest 
course,  and  had  voluntarily  placed  himself  in 
a  place  of  great  danger.  The  question  of  tbe 
negligence  of  McElrath  In  not  preventing  tbe 
cars  from  rolling  down  the  grade,  and  tbe 
question  of  the  negligence  of  Johnson  in  mak- 
ing the  examination  of  his  engine  at  tbe 
time  and  place  and  under  the  surroundlog  cir- 
cumstances, were  submitted  to  the  Jury  up- 
on conflicting  evidence.  Tbe  jury  returned 
answers  to  115  special  questions  submitted 
by  defendant,  covering  all  tbe  material  points 
in  controversy.  The  answers  returned  are 
consistent  with  one  another,  are  supported  by 
tbe  evidence,  and  uphold  the  general  verdict. 
Tbe  jury  specially  found  there  was  negli- 
gence on  the  part  of  McElrath,  and  that  there 
was  no  negligence  on  the  part  of  Johnson. 
The  Jury  not  only  found  negligence  on  the 
part  of  McElrath  in  not  preventing  the  cars 
from  rolling  down  tbe  g^'ade,  but  also  found 
that  he  was  never  on  tbe  cut  of  12  cars  to 
set  the  brakes. 

It  is  urged  that  tbe  risk  that  cars  might 
roll  back  down  the  grade  was  one  of  the  risks 
assumed  by  Johnson  in  bis  employment. 
This  court  has  frequently  held  tbe  risks  as- 
sumed by  the  servant  by  virtue  of  his  em- 
ployment are  the  ordinary  risks  and  hazards 
incident  to  such  employment.  Atchison,  T. 
&  S.  F.  R.  Co.  V.  Wagner,  33  Kan.  600,  7 
Pac.  204;  St.  Louis,  Ft.  S.  &  W.  R.  Oo.  v. 
Irwin,  37  Kan.  701,  16  Pac.  146,  1  Am.  St. 
Rep.  266.  He  does  not  assume  unusual  risks 
and  hazards — those  risks  and  Iiazards  not 
ordinarily  Incident  to  his  employment,  and  of 
which  he  has  no  knowledge.  Atchison,  T.  & 
S.  F.  R.  Co.  T.  Schroeder,  47  Kan.  315,  27  Pac. 
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9^.  Johnson  being  a  new  man  In  the  yards, 
and  not  having  knowledge  that  cars  attend- 
ed by  switchmen  frequently  rolled  back  down 
the  grade,  It  cannot  be  said  as  a  matter  of 
law  that  this  was  one  of  the  risks  and  haz- 
ards assumed  by  blm  In  bis  employment. 
The  question  was  properly  submitted  to  the 
Jury.  By  the  general  verdict  and  by  the  spe- 
cial findings  of  the  jury  this  proposition  was 
determined  against  defendant. 

The  record  in  this  case  is  voluminous. 
Much  testimony  was  introduced  upon  the 
trial  going  to  the  question  of  the  negligence 
of  McElratb  and  the  contributory  negligence 
of  Johnson.  The  brief  of  plaintiff  in  error 
contained  numerous  assignments  of  error. 
Most  of  these  assignments  were  based  on  the 
refusal  of  the  court  to  give  the  instructions 
requested  and  upon  the  Instructions  by  the 
court  given.  The  instructions  given  fairly 
stated  the  law  of  the  case.  There  was  no 
material  error  in  refusing  the  Instructions  re- 
quested and  not  given.  We  have  examined 
the  entire  record  and  the  assignments  of  er- 
ror. 

Finding  no  substantial  error  In  the  record, 
the  Judgment  of  the  district  court  will  be  af- 
firmed.   All  the  Justices  concurring. 


PUGSLEY  ▼.  CHICAGO.  R.  I.  ft  P.  RY.  CO. 
(Supreme  Court  of  Kaneas.    July  7,  1904.) 

DBJIU8BEB  TO  EVrOENCE— DISMiaSAI.. 

1.  While  a  court  is  considering  a  demurrer 
to  th«  plaintiff's  evidence,  and  ^ving  reasons 
why  it  will  liave  to  be  sustained,  but  before 
announcement  is  made  that  it  is  sustained,  it 
is  error  to  overrule  an  application  by  the  plain- 
tiff to  dismiss  his  case  without  prejudice. 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Shawnee  Coun- 
ty;   Z.  T.  Hazen,  Judge. 

Action  by  William  F.  Pugsley  against  the 
Chicago.  Kock  Island  &  Pacific  Railway  Com- 
pany. From  an  order  refusing  to  dismiss 
the  action  withont  prejudice,  plaintiff  brings 
error.    Reversed. 

David  Overmyer,  for  plaintiff  in  error.  M. 
A-  Dow,  W.  F.  Evans,  and  Paul  B.  Walker, 
for  defendant  in  error. 

GREBNE,  J.  This  Is  a  proceeding  to  re- 
verse an  order  of  the  court  below  denying 
the  plaintiff's  application  to  dismiss  his  ac- 
tion without  prejudice,  and  sustaining  a  de- 
murrer to  plaintiff's  evidence.  The  action 
was  brought  to  recover  damages  for  personal 
injuries  alleged  to  have  been  sustained  by 
the  plaintiff  through  the  negligence  of  de- 
fendant's agents  and  employes.  After  the 
plaintiff  had  introduced  his  evidence,  the  de- 
fendant demurred  generally.  After  the  ar- 
gument of  the  demurrer,  and  while  the  court 
was  considering  the  question,  and  giving  his 

^  1.  Sea  Dismissal  aoa  Nonsuit.  voL  17,  Cent  Olg. 
i  29. 


reasons  why  he  thought  the  demurrer  would 
have  to  be  sustained,  but  before  a  final  de- 
cision was  announced,  the  plaintiff  announ- 
ced to  the  court  that  he  desired  to  dismiss 
his  case  without  prejudice.  The  application 
was  overruled,  the  demurrer  sustained,  and 
Judgment  rendered  for  defendant. 

The  refusal  of  the  court  to  permit  the 
plaintiff  to  tb\is  dismiss  his  case  without 
prejudice  Is  the  first  error  of  which  com- 
plaint Is  made.  Subdivision  1,  §  397,  of  the 
Code  (secUon  4846,  Gen.  St  1901),  reads  as 
follows:  "An  action  may  be  dismissed  with- 
out prejudice  to  a  future  action:  First,  by 
the  plaintiff  before  the  final  submission  of 
the  case  to  the  Jury,  or  to  the  court  where 
the  trial  is  by  the  court"  If  it  could  be  said 
that  the  demurrer  had  been  passed  upon  and 
sustained  before  the  plaintiff  made  his  appli- 
cation to  dismiss,  it  would  be  clear,  under 
the  former  decisions  of  this  court,  that  the 
plaintiff  could  not,  as  matter  of  right,  dis- 
miss without  prejudice.  St  Joseph  &  D.  C. 
R.  Co.  V.  Dryden,  17  Kan.  278;  K.  P.  Ry. 
Co.  V.  Conse,  17  Kan.  571;  Schafer  v.  Weav- 
er, 20  Kan.  296;  Bee  Bldg.  Co.  v.  Dalton 
(Neb.)  93  N.  W.  930;  Beaumont  et  al.  v. 
Henick,  24  Ohio  St.  457.  When  plaintiff 
made  his  application,  the  demurrer  was  still 
under  consideration.  It  was  pending.  It 
had  not  been  disposed  of.  The  court  was 
giving  his  reasons  for  the  ruling  be  then 
expected  to  make,  but  which  had  not  been 
made.  If  the  defendant  had  changed  its 
mind  at  the  point  where  the  plaintiff  made 
bis  application  to  dismiss,  it  might  liave 
withdrawn  the  demurrer  and  gone  on  with 
the  trial,  or  tbe  court,  after  having  used  the 
language  found  in  the  record  prior  to  the 
plaintiff's  application.  In  further  reasoning 
upon  the  question,  might  have  changed  Its 
mind  and  determined  that  what  first  appear- 
ed sufficient  reason  for  sustaining  the  demur- 
rer upon  further  reflection  appeared  other- 
wise. These  were  possible  contingencies,  the 
happening  of  which  in  one  instance  would 
have  rendered  a  final  determination  of  the 
demurrer  uimecessary,  and  In  the  other  result- 
ed In  overruling  It.  They  were  only  sugges- 
tions to  show  that,  when  the  plaintiff  made 
his  application  to  dismiss,  the  demurrer  bad 
not  been  disposed  of.  While  it  was  pending, 
and  before  a  final  determination  against  tbe 
plaintiff,  he  might,  as  matter  of  right,  dis- 
miss his  case  without  prejudice.  This  court 
has  not  gone  so  far  in  any  of  the  reported 
cases  as  to  say  that,  while  a  demurrer  to 
the  evidence  Is  pending,  the  plaintiff  may 
not  dismiss  without  prejudice.  It  Is  said  by 
Justice  Valentine  In  Schafer  ▼.  Weaver,  20 
Kan.  204,  296,  that,  "where  a  demurrer  to  evi- 
dence Is  submitted  to  the  court,  the  submission 
is  only  conditionally  final.  It  is  final  upon  tbe 
condition  that  the  court  shall  sustain  the 
demurrer,  and  shall  not,  in  Its  discretion, 
choose  to  reopen  the  case  for  tbe  admission 
of  other  evidence,  or  for  the  dismissal  of  the 
action  without  prejudice."    When  the  appll- 
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cation  to  dismiss  was  made  In  tbls  case,  the 
question  being  considered  by  tbe  court  was 
only  conditionally  final.  Wbile  the  case  was 
in  that  status,  it  could  bave  been  dismissed 
witbont  prejudice  to  a  future  action.  We 
think  the  court  erred  In  overruling  the  ap- 
plication to  dismiss. 

The  second  contention  is  that  the  court 
erred  in  sustaining  tbe  defendant's  demurrer 
to  the  evidence.  It  can  serve  no  public  pur- 
pose for  tbls  court  to  go  Into  an  examina- 
tion of  tbe  evidence  In  explanation  of  tbe 
reasons  for  its  conclusion.  Suffice  it  to  say 
that,  after  a  careful  examination  of  tbe  evi- 
dence, we  are  of  the  opinion  that  the  de- 
murrer was  properly  sustained. 

For  the  reasons  assigned,  the  Judgment 
of  the  court  below  Is  reversed,  and  the  cause 
remanded,  with  instructions  to  set  aside  the 
Judgment  of  dismissal  with  prejudice,  and 
sustain  the  plalntlfF's  application  to  dismiss 
without  prejudice.  All  the  Justices  concur- 
ring. 


STATE  V.  KNOIili. 
(Supreme  Court  of  Kansas.    July  7,  1904.) 

ItUBDEB— INDICTMENT  —  SUFFICIENCY  —  DTINO 
DECLABATIONS— INDETERMINATE    SEN- 
TENCE   I.AW— VALIDITT. 

1.  Error  cannot  be  predicated  of  the  over- 
ralinK  of  a  motion  to  quash  an  information  of 
doubtful  sufficiency  to  charge  murder  in  the 
first  degree,  where  it  was  sufficient  to  charge 
manslaughter  In  the  first  degree,  of  which  crime 
defendant  was  convicted. 

2.  A  dying  declaration  is  hearsay  evidence, 
and  is  taken  out  of  the  rule  excluding  such 
evidence,  because  of  reasons  of  necessity,  and 
because  it  is  supposed  that  a  realization  on  the 
part  of  the  declarant  of  the  certain  and  speedy 
approach  of  death  affords  as  powerful  incentive 
to  tell  the  tiruth  as  does  tbe  administration  of 
an  oath. 

S.  In  order  to  render  such  declarations  ad- 
misaible,  it  must  be  first  shown  that  the  decla- 
rant was  not  only  in  articulo  mortis,  but  under 
the  sense  of  impending  death,  without  hope  of 
recovery,  at  the  time  such  declarations  were 
made. 

4.  The  statements  made  bv  the  deceased  that 
he  had  to  die  of  the  whipping  he  had  received 
from  the  defendant,  and  that  any  hour,  any 
day,  he  might  die,  do  not  sufficiently  show  his 
sense  of  impending  death  to  render  his  state- 
ments competent  as  dying  declarations. 

5.  The  title  of  chapter  375,  p.  571,  Laws  1903, 
the  same  being  known  as  the  "Indeterminate 
Sentence  Ijaw,"  recites  that  part  of  its  purpose 
is  to  repeal  xection  5685,  Gen.  St.  1SK)1.  No 
mention  of  this  section  is  made  in  the  body  of 
the  act,  but,  instead,  section  508G  is  therein 
name<l  as  repealed.  From  the  nature  of  chap- 
ter 375,  and  the  matter  therein  treated,  it  is 
evident  that  it  was  section  5086  that  was  in- 
tended to  be  repealed.  JIM,  that  section  5C85 
is  not  repealed,  it  not  being  mentioned  in  _the 
bodv  of  the  act.  Held,  further,  that  seot'ion 
5680  is  repealed  by  implication,  because  chap- 
ter 375  covers  the  entire  ground  of  that  section, 
and  is  a  substitute  for  it.  HcU.  further,  that 
chapter  375  is  not  rendered  invalid  by  reason 
of  such  error, 

(Syllabus  by  the  Court.) 

IT  4.  Sm  Homicide,  vol.  IS,  Cent  Dig.  {]  432,  433, 
137. 


Appeal  from  District  Court,  Ellis  County; 
J.  H.  Reeder,  Judge. 

.Tolm  Knoll  was  convicted  of  manslaughter, 
and  appeals.    Reversed. 

W.  E.  Saum  and  A.  D.  Gilkeson,  for  ap- 
pellant. G.  C.  C-oleman,  Atty.  Gen.,  and  £. 
A.  Rea,  for  the  State. 

CUNNINGHAM,  X  Alois  Denning  and 
John  Knoll  were  friends,  or  on  friendly 
terms,  and  had  been  so  for  some  time.  They 
were  both  addicted  to  the  excessive  use  of 
alcoholic  liquors.  A  personal  encounter  oc- 
curred between  them  on  the  19th  of  February, 
1903,  closing  a  convivial  season  of  some  five 
or  six  hours,  during  which  time  both  haC 
Indulged  to  a  considerable  extent  In  the 
use  of  Intoxicants.  This  bad  occurred  at 
Doiining's  place  of  residence,  which  was 
in  (.■onnection  with  a  store  which  be  kept. 
It  seems  that  there  was  a  matter  of  dis- 
agreement between  the  parties  concerning 
a  report  which  Knoll  said  he  had  heard  rela- 
tive to  alleged  Improper  relations  between 
himself  and  Denning's  wife.  This,  however, 
did  not  appear  to  be  serious,  and  Denning 
had  assured  Knoll  that  he  would  take  such 
measures  as  were  necessary  to  contradict  any 
unfavorable  comment,  and  rectify  any  sup- 
posed wrong.  However,  an  altereatlou, 
somewhat  noisy  and  violent,  at  least  on  tbe 
part  of  Knoll,  took  place  between  them,  dur- 
ing which  Knoll  broke  some  dishes  on  tbe 
table  at  which  they  were  seated,  partaking 
of  their  dinner  together.  Denning  remon- 
strated, and  told  Knoll  that  he  must  cease 
these  violent  demonstrations,  or  leave  the 
premises.  With  a  view  of  enforcing  this 
requirement.  Denning  procured  a  pistol,  but 
there  is  little  evidence  that  be  bad  any 
purpose  to  use  It  against  KnoU.  With  £l- 
tematlng  periods  of  apparent  friendliness 
and  bolsterousnees,  the  matter  finally  cul- 
minated by  Knoll  throwing  Denning  to  the 
door,  getting  upon  him  with  his  knees, 
striking  him  with  his  fists,  and  in  some 
way — how,  the  evidence  does  not  indicate — 
breaking  his  leg.  The  whole  evidence  points 
strongly  to  the  conclusion  that  the  enth-e 
transaction  was  but  a  drinking  bout  in- 
dulged in  by  the  two  men,  resulting  In  this 
altercation,  in  which  Denning  was  sadly  and 
unnecessarily  worsted.  Denning  was  suffer- 
ing from  chronic  alcoholism  and  fatty  de- 
generation of  the  heart  In  consequence  of 
his  injury  he  was  put  to  bed,  and,  by  reason 
of  the  Inactivity  thus  enjoined,  together 
with  his  prior  diseased  condition,  self-infeo- 
Hon,  resultant  from  the  inability  to  properly 
throw  off  the  natural  aecretions,  ensntal. 
from  which  complication  he  died  on  the  '.iiA 
of  March,  32  days  after  his  injury.  While 
his  physical  condition  prior  to  his  injury  vras 
such  as  would  have  eventually  resulted  in 
bis  death,  tbe  injury  which  he  received  has- 
tened that  result.  From  a  prosecution  which 
resulted  In  his  conviction  of  and  sentence 
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for  manslauglrter  in  the  first  degree,  Knoll 
prosecntee  tbis  appeal. 

Complaint  Is  made  of  the  overruling  of  a 
motion  to  quash  the  information.  While 
in  terms  this  Information  charged  murder 
in  the  flrst  degree,  we  doufct  the  sufficiency 
of  the  facts  as  therein  set  out  to  support  a 
conviction  for  that  offense,  but  are  of  the 
opinion  tliat  Buftlcleut  facts  are  therein 
found  to  support  the  conviction  of  manslaugh- 
ter in  the  first  degree;  and  hence,  following 
State  V.  Triplett,  52  Kan.  678,  35  Pac.  815, 
no  prejudicial  error  resulted. 

What  purported  to  be  the  dying  declara- 
tion of  Denning  was  Introduced  in  evidence. 
It  Js  contended  that  this  testimony  was  im- 
properly received,  because  it  was  not  suffi- 
ciently shown  that  Denning,  at  the  time  he 
made  it,  believed  himself  to  be  in  extremis. 
The  declaration  was  made  on  March  7th,  16 
days  prior  to  his  death.  His  condition  there- 
after and  up  to  the  time  of  his  death  Is 
not  shown.  The  qualifying  evidence  comes 
from  the  lips  of  Deuning's  sister,  and  the 
strongest  language  attributed  to  Deimlng,  as 
indicating  his  estimate  of  his  then  condition, 
is  as  fbllows:  "He  said  that  be  had  to  die 
of  the  whipping  of  John  Knoll;  that  he  had 
to  die;  that  any  hour,  any  day,  he  might 
die,  and  he  had  to  die  of  the  whipping  of 
John  Knail;  that  any  hour  and  any  day  he 
might  die;  and  that  he  had  to  die  of  the 
whipping  he  got  from  John  Knoll.  I  asked 
him  what  made  him  say  so — what  made 
him  say  that  be  bad  to  die;  and  be  said 
that  the  pain  from  the  whipping  John  Knoll 
gave  him — ^from  the  whipping  on  his  head 
and  breast,  where  John  Knoll  Jumped  on 
him  with  his  knees — that  pain  is  what  makes 
him  know  that  be  has  to  die."  It  is  not 
disclosed  from  the  record  whether,  at  the 
time  this  statement  was  made.  Denning  was 
confined  to  his  bed,  or  able  to  be  around. 
We  may  presume,  however,  that  be  was  un- 
able to  I>e  up.  Neither  does  It  appear  that 
be  bad  received  information  from  any  one 
that  bis  condition  was  in  any  way  serious, 
not  to  say  dangerous.  There  Is  absolutely 
nothing  outside  of  these  declarations  to  in- 
dicate the  condition  of  Deunlng's  mind  as  to 
the  probabilities  or  imminence  of  his  death. 
The  reasons  why  dying  declarations  are 
taken  out  of  the  rule  which  excludes  hearsay 
testimony  are  those  of  necessity,  joined  with 
the  conclusion  that  a  realization  by  the 
declarant  of  the  certain  and  fpsedy  ap- 
proach of  death  would  be  as  powerful  an 
incentive  on  his  part  to  tell  the  truth  as 
would  the  administration  of  an  oatli.  So 
that  It  is  familiar  law  that,  in  order  to 
authorize  the  introduction  of  such  declara- 
tions, it  must  be  shown  that  there  was  in 
the  mind  of  the  deceased  at  the  time  of 
tlio  making  of  the  statement  a  present  be- 
lief of  the  close  and  certain  approach  of 
death.  Indeed,  this  belief  must  be  so  pres- 
ent and  grave  as  that  the  declarant  must 
not  be  merely  in  artlculo  mortis,  but  under 


the  sense  of  Impending  death,  without  ex; 
pectutlon  or  hope  of  recovery.  State  v.  Wel- 
lington, 43  Kan.  124,  23  Pac.  156;  State  v. 
Furney,  41  Kan.  115,  21  Pac.  213,  13  Am.  St. 
Rep.  262;  State  v.  Wilson,  24  Kan,  189,  30 
Am.  Rep.  257;  State  v.  Metllicott,  9  Kan. 
257;  Am.  &  Eng.  Cycl.  of  Law,  vol.  10,  p. 
360.  It  is  quite  true  that,  where  this  con- 
dition of  mind  exists  at  the  time  of  the 
making  of  the  statement,  such  statement  is 
not  rendered  inadmissible  by  a  subsequently 
entertained  belief  or  hope  on  the  part  of 
the  deceased  that  he  may  recover.  Tested 
by  the  rule  above  stated,  was  the  prelimi- 
nary proof  of  the  condition  of  Denning's 
mind  such  as  to  warrant  the  admission  of 
the  so-called  dying  declaration?  We  think 
not.  It  indicates  little  more  than  at  the 
time  the  declaration  was  made  he  entertain- 
ed the  belief  that  some  time  in  the  future 
the  Injuries  received  would  result  in  his 
death.  When  that  result  might  occur  was 
unknown  to  him.  Its  occurrence  in  the  hu- 
mediate  future  evidently  was  not  anticipated. 
There  is  nothing  Indicating  that  he  considered 
it  imminent,  or  that  he  thought  himself 
about  to  die.  There  is  little  more  relative 
to  e:q>ectation  of  death  than  what  any 
person  might  truthfully  say.  It  is  sought  to 
strengthen  the  showing  of  the  decedent's 
knowledge  of  approaching  death  by  intro- 
ducing the  evidence  of  a  priest  that  the 
"last  rites"  were  administered  to  Denning, 
but  It  was  not  shown  when  this  was  done, 
what  its  significance  was,  or  that  Denning 
knew  it  had  any  significance.  This  evidence 
added  nothing  to  the  preliminary  showing. 

The  court  instructed  the  jury  that,  if  the 
defendant  was  not  Justified  In  his  assault, 
he  should  be  convicted  of  murder  in  the 
first  or  second  degree,  or  of  manslaughter 
in  the  first  or  second  degree,  or  of  assault 
and  Imttery;  thus  excluding  from  the  con- 
sideration of  the  jury  the  question  of  wheth- 
er he  might  not  be  guilty  of  manslaughter 
In  the  fourth  degree.  In  this  we  think  the 
court  erred.  Section  26  of  the  act  relative 
to  crimes  and  punishments  provides:  "The 
Involuntary  killing  of  another  by  a  weapon 
or  by  means  neither  cruel  or  unusual  in  the 
heat  of  passion  in  any  case,  other  than 
justifiable  homicide,  shall  be  deemed  man- 
slaughter in  the  fourth  degree."  Gen.  St. 
lUOl,  p.  437.  Under  the  circumstances  of 
this  case,  as  shown  in  the  evidence,  we 
think  the  jury  might  well  have  found  the 
defendant  guilty  under  this  section,  had 
tliey  been  permitted  so  to  do  under  proper 
instructions. 

The  apimllant  was  sentenced  under  what 
la  known  as  the  "Indeterminate  Sentence 
liaw,"  the  same  being  chapter  375,  p.  571, 
Laws  1003.  He  now  claims  that  such  a  sen- 
tence was  void,  because  section  5080,  Gen. 
St.  1901,  wliich  provides  for  a  fixed  sentence, 
was  not  repealed  by  chapter  376,  p.  571,  Laws 
1003,  and  hence,  being  In  force,  he  should 
have  received  his  sentence  thereunder.    The 
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title  to  chapter  37S  as  as  follows;  "An  act 
to  provide  for  the  Indeterminate  sentence  of 
persons  convicted  of  certain  felonies,  for 
the  termination  of  such  sentence  and  the  re- 
lease of  such  persons,  defining  the  duties  of 
the  directors  and  warden  of  the  penitentiary 
In  relation  thereto,  and  rtpe.iling  section 
5685  of  the  General  Statutes  of  1901  and  all 
other  acts  and  parts  of  acts  in  conflict  here- 
with." It  win  be  noted  from  this  recitation 
that  section  5685  was  the  one  therein  named 
as  the  one  to  be  repealed,  whereas  the  sec- 
tion which  was  desired  to  be  repealed,  and 
which  by  section  10  of  the  act  (page  575)  was 
in  terms  repealed,  was  section  5686.  Of 
course,  there  having  been  an  error  in  the 
title  of  the  act,  in  the  recitation  of  the  num- 
ber of  the  section  desired  to  be  repealed, 
such  section  is  not  expressly  repealed,  even 
though  correctly  numbered  In  the  body.  We 
must,  however,  hold  that  It  Is  repealed  by 
clear  implication.  The  whole  scope  and 
purpose  of  chapter  375  was  to  provide  for 
an  Indeterminate  sentence,  and  to  substitute 
the  fixed  term  of  sentence  as  provided  In 
section  5686  by  this  plan  of  Indeterminate 
sentence  as  provided  In  chapter  375.  Both 
schemes  cannot  stand  together.  Hence  we 
hold  that,  although  there  was  a  failure  to 
expressly  repeal  section  5686,  It  was  re- 
pealed by  implication.  Baker  v.  Agricul- 
tural Land  Company,  62  Kan.  79,  61  Pac. 
412. 

Other  matters  of  error  are  urged,  which 
have  received  our  attention,  but  we  find  no 
prejudice  therein  to  the  appellant;  but  for 
the  errors  above  noted  the  Judgment  will 
be  reversed,  and  the  case  remanded  for 
further  proceedings.  All  the  Justices  con- 
curring. 


STATE  V.  STEPHENSON, 
(Supreme  Court  of  Kansas.    July  7,  1904.) 

APPEAI/—OBJBCTIONS  TO  TE8TIHONT— OBOUNDS 
— WAIVKB. 

1.  Where  the  final  objection  to  the  admission 
of  testimony  was  that  it  was  not  a  book  of 
original  entries,  and  the  objection  that  the  book 
itself  was  not  produced  was  not  brought  spe- 
cifically to  the  attention  of  the  trial  court,  the 
omission  to  produce  the  book  itself  could  not 
be  urged  as  a  ground  for  reversal. 

On  petition  for  rehearing.    Denied. 
For  former  opinion,  see  76  Pac.  905. 

PER  CURIAM.  On  the  application  for  a 
rehearing  It  is  Insisted  that  testimony  as  to 
the  state  of  defendant's  accounts  was  receiv- 
ed in  evidence  without  producing  the  book  of 
accounts.  The  principal  attack  on  the  rul- 
ings on  evidence  was  that  the  entries  made 
from  orders  and  other  memoranda  in  a  ledger 
were  not  original  entries,  and  to  that  objec- 
tion, so  far  as  rulings  on  evidence  were  con- 
cerned, our  attention  was  mainly  directed. 
Nothing  was  said  In  the  opinion  about  the 
objection  to  the  testimony  of  Pettlt  that  the 


books  themselves  were  not  offered.  It  was 
mentioned  in  defendant's  brief,  and  was 
therefore  entitled  to  consideration. 

Passing  the  question  that  the  books  were 
outside  of  the  state  and  beyond  the  reach  of 
the  court's  process^  the  absence  of  the  books 
was  not  presented  in  a  way  to  challenge  the 
court's  attention  to  that  particular  t)oint,  or 
to  render  the  ruling  erroneous.  Pettlt  testi- 
fied that  be  was  the  bookkeeper  of  his  house, 
and  made  the  entries  In  the  ledger  from  tem- 
porary memoranda.  He  did  not  make  or 
check  the  orders,  did  not  take  impressions  of 
the  orders  on  the  bill  book,  and  did  not  take 
cash,  or  note  the  receipts  of  the  cashbooks. 
All  of  these  were  handled  by  others,  and 
passed  up  to  him  to  be  entered  on  the  ledger. 
The  entries  on  that  book  are  original  entries, 
and  were  rightly  held  to  be  admissible. 
Whether  entries  so  made  should  be  treated 
as  original  entries  was  the  main  controversy 
when  Pettit's  testimony  was  offered.  He  tes- 
tified that  he  knew  the  state  of  Stephenson's 
account,  and  was  permitted  to  give  it.  An 
objection  to  the  testimony  was  made,  his 
counsel  Insisting  that  it  must  be  proved  by  a 
book  of  original  entries;  and  he  proceeded  to 
cross-examine  the  witness,  and  undertook  to 
show  that  Pettlt  had  no  knowledge  of  the 
temporary  memoranda,  and  that  what  he 
kept  was  not  a  book  of  original  entries.  Some 
of  the  general  objections  were  broad  eifough 
to  have  covered  the  point  that  the  books 
themselves  were  not  In  court,  but  that  spe- 
cific objection  was  not  made.  It  was  rather 
that  the  entries  in  the  books  were  not  orig- 
inal, and  that  the  temporary  notations  from 
which  the  entries  were  made  were  not  orig- 
inal entries,  and  that  such  memoranda  were 
outside  of  the  knowledge  of  the  witness.  At 
the  end  of  an  extended  Inquiry  and  colloquy, 
the  final  objection  of  counsel  for  defendant 
was  that  the  testimony  was  not  a  book  of 
original  entries,  and  not  that  the  book  Itself 
was  not  produced.  The  point  now  made  was 
therefore  not  brought  specifically  to  the  at- 
tention of  the  trial  court,  and  hence  the  omis- 
sion cannot  be  treated  as  a  ground  of  re- 
versal. 


WILSON   et   al.   y.    CITY   OF    PHILLIPS- 
BURO. 

(Supreme  Court  of  Kansas.    July  7,  1904.) 

APPEAI,  ANn  EBBOR— niLI.  OF  EXCEPTIONS— IJJ- 
STBUCTIONS. 

1.  The  evidence  can  be  brought  upon  the  rec- 
ord of  the  district  court  in  no  other  way  than 
by  a  bill  of  exceptions. 

2.  In  the  absence  of  a  bill  of  exceptions, 
questions  ai'ising  on  the  admission  and  exclu- 
sion of  evidence  are  not  reviewable. 

3.  In  the  absence  of  a  bill  of  exceptions,  in- 
structions given  and  refused,  which  can  be  in- 
terpreted only  by  the  evidence,  cannot  be  con- 
sidered by  the  Supreme  Court. 

Error  from  District  Court,  Phillips  County; 
John  R.  Hamilton,  Judge. 
Action  by  the  city  of  Phillipsburg  against 
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David  Wilson  aiid  another.  From  a  judg- 
ment for  plaintiff,  defendants  bring  error. 
Affirmed. 

T.  M.  Noble,  C.  W.  Chase,  Geo;  Whitsett, 
and  Guy  Blssell,  for  plaintiffs  In  error.  W. 
H.  Pratt,  G.  A.  Lewis,  and  B.  F.  Stlnson,  tor 
defendant  in  urror. 

PER  CURIAM.  Tills  proceeding  In  error 
was  originally  supported  by  a  case-made  at- 
tached to  the  petition  In  error.  The  case- 
made  was  settled  and  signed  without  juris- 
diction,  and,  yielding  to  that  fact,  the  plain- 
tiffs in  error  substituted  a  transcript  of  the 
record  In  the  district  court  for  the  case-made. 
The  errors  assigned  Involve  a  consideration 
of  testimony  and  of  Instructions  given  and 
refused.  The  evidence  could  be  brought  up 
on  the  record  of  the  district  court  in  no  other 
way  than  by  a  bill  of  exceptions,  and  no  such 
document  appears  in  the  transcript.  There- 
fore questions  arising  upon  the  admission  and 
exclusion  of  evidence  may  not  be  examined. 
Most  of  the  Instructions  given  and  refused 
can  be  Interpreted  only  by  the  evidence. 
Hence  they  will  not  be  considered. 

One  instmction  Is  assailed  as  Imposing  • 
wrong  interpretation  upon  a  writing  admit- 
ted by  the  pleadings.  The  Instruction  uses 
practically  the  language  of  the  writing,  and 
declares  Its  true  Intent. 

It  Is  claimed  that  two  instructions  are  con- 
tradictory of  each  other,  but  they  are  not  so. 
One  relates  to  the  conduct  of  a  work  of  con- 
struction and  the  other  relates  to  the  suf- 
ficiency of  the  completed  work  to  fulfill  the 
pnrpose  for  which  it  was  Intended,  as  a  re- 
sult of  construction  according  to  a  given  con- 
tract and  plan. 

The  Judgment  of  the  district  court  is  af- 
firmed. 


ENSIGN  V.  PARK  et  al. 
(Supreme  Court  of  Kansas.    July  7,  1904.) 

iJiNDI-ORD    AND    TENAST— REMOVAt   OF   FENCES 

— DAMAOES— landlord's   PROMISE   TO   IM- 

DKIINIFY  LESSEE— CONSIDBBATION. 

1.  Where  lands  were  leased  for  stock-raising 
puri>OBes.  and  thereafter  the  fences  were  torn 
down,  but  the  landlord  refused  to  rebuild  or 
allow  the  lessee  to  do  so.  the  landlord's  prom- 
ise to  pay  the  lessee  all  damafjes  he  might  sus- 
tain f  r"  "■  the  absence  of  a  fence  was  not  with- 
out coL'^.leration. 

Error  from  District  Court,  Jotmson  Coun- 
ty;   W.  H.  Sheldon,  Judge. 

Action  by  Dewey  Ensign,  as  executor  of 
Daniel  Ensign,  deceased,  against  D.  B.  Park 
and  another.  From  a  Judgment  for  defend- 
anto,  plaintiff  appeals.    Affirmed. 

I.  O.  Pickering,  for  plaintiff  in  error.  J. 
W.  Parker  and  II.  L.  Burgess,  for  defendants 
in  error. 

PER  CURIAM.  On  August  31, 1805,  Dan- 
iel Ensign  executed  and  delivered  to  D.  B. 
and  S.  R.  Park  a  written  lease  to  three  quar- 
ter eet^ions  of  land.    Tlie  tenancy  was  to 


commence  on  March  1,  1896,  and  terminate 
on  March  1,  1897.  The  lessees,  to  evidence 
the  amount  of  rent  to  be  paid,  executed  to 
Ensign  two  notes — one  for  $300,  due  Decem- 
ber 1,  1896,  and  another  for  $600,  due  March 
1,  1897 — both  drawing  8  per  cent  interest 
from  maturity.  The  first  note  was  paid  in 
full,  and  on  March  1,  1897,  defendants  be- 
low paid  $367.90  on  the  $600  note.  This  ac- 
tion was  brought  to  recover  the  balance  due 
on  the  last-mentioned  note.  By  way  of  coun- 
terclaim, defendants  below  pleaded:  That 
they  rented  the  land  for  stock-raising  pur- 
poses, which  Ensign  knew.  That  the  land- 
lord permitted  the  fences  around  the  land  to 
be  torn  down,  depriving  the  tenants  of  the 
use  of  the  land.  That  Ensign  refused  to  re- 
build the  fences  or  permit  defendants  to  do 
80,  and  promised  and  agreed  that  he  would 
pay  the  lessees  all  damages  they  might  sus- 
tain by  reason  of  the  removal  of  said  fences; 
that  the  fences  had  been  unlawfully  and  for- 
cibly removed  from  the  land  by  the  township 
officers;  that  he  was  entitled  to  damages, 
and  would  sue  the  county  therefor,  and  would 
pay  and  allow  defendants  all  damages  sus- 
tained by  them.  Defendants  were  given 
Judgment  against  plaintiff  for  $167. 

The  Jury  found  that  EInsign  made  the 
promise  to  defendants  to  pay  the  damages 
suffered  by  them.  •  Many  points  were  raised 
and  discussed  in  the  brief  of  counsel  for 
plaintiff  in  error,  but  the  pivotal  question  in 
the  case  was  whether  Ensign  made  the  prom- 
ise alleged,  and,  relying  thereon,  defendants 
did  not  repair  the  fences,  and  suffered  dam- 
ages thereby.  The  question  was  submitted 
directly  to  the  Jury,  who  found  against  the 
plaintiff  below.  The  agreement  was  found- 
ed on  a  sufficient  consideration.    Spencer  t. 

Taylor,  08  Kan.  ,  77  Pac.  276;   Clark  on 

Contracts,  9  76,  p.  171.  The  claim  of  defend- 
ants below  was  based  on  a  new  contract  ont- 
side  of  and  beyond  the  terms  of  the  lease. 
Mr.  Burgess  was  not  disqualified  as  a  vflt- 
ness  for  defendants.  He  testified  that,  at 
the  time  of  his  conversation  with  Ensign, 
he  was  not  employed  by  him  as  an  attorney, 
but  had  always  been  against  him.  We  have 
driven  consideration  to  the  rulings  of  the 
court  in  admitting  testimony  offered  by  de- 
fendants, and  find  no  error  in  such  rulings. 

The  judgment  of  the  court  below  will  be 
affirmed. 


CITY  OF  GARNETT  v.  HAMILTON. 
(Supreme  Court  of  Kansas.    July  7,  1004.) 

MUNICIPAL     rOKPORATIONS  —  DEFECTIVE     SIDE- 
WALK—-NEOLIGBNCE—rOSTKlBUTORY 
NEOLIOENCE— NOTICE  TO   CITT. 

1.  Where,  while  a  sidewnllt  was  being  repair- 
ed, loose  pinnks  were  insecurely  laid  over  an 
excavation,  the  city  knew  or  could  iiave  known 
of  the  dangerous  condition. 

2.  Where  a  pedestrian  saw  that  a  sidewalk 
was  a  temporary  one,  placed   in  position  for 

f  2.  Sm  Municipal  Corporatlona,  vol.  iS,  Cent.  Dig. 
i  1677.  ■ 


Digitized  by  VjOOQ IC 


SSf 


n  PACUriO  BBPORTBB. 


(B^an. 


tn.y*l,  bat  had  no  reason  to  think  it  tntacim, 
h*  was  not  fnll^  of  oontribatory  negUfenco  in 
Coincjipon  It. 

8.  The  fact  that  a  varlfled  writtm  dalm  <» 
dunand  tar  daman*  for  injuries  canaed  by  do- 
fecta  la  a  •idswalk  was  not  prawnted  to  a  city 
oooncil,  waa  not  a  bar  to  tb»  maintenance  of 
an  action  for  damages ;  the  penalty  for  failate 
to  present  an  nnllqaidated  claim  being  that  no 
coats  can  be  reeoTered  against  the  eity. 

Error  from  District  Court,  Anderson  CSoun- 
tjr;  SamL  A.  Rlggs,  Judge. 

Actloa  bj  W.  O.  Hamilton  against  the  city 
of  Oamett  From  a  Judgment  for  plalntUf, 
defendant  brings  error.    Affirmed. 

W.  O.  Knight,  Manford  BchoonoTer,  and  J. 
O.  JobnaoQ,  for  plaintUC  In  error.  N.  I* 
Bowman,  for  defendant  In  error. 

PBB  CUBIAM.  W.  O.  Hamilton  recover^ 
«d  a  Jndgmeat  against  the  dty  of  Qamett 
for  an  injury  suffered  from  a  defective  side- 
walk over  which  he  was  passing.  While  a 
sidewalk  in  the  dty  was  under  repairs,  loose 
planks  were  Inaecorely  laid  over  an  excava- 
tion. The  dty  knew,  or  should  have  known, 
of  the  dangerous  condition  of  the  walk.  It 
oonid  readily  be  seen  that  the  walk  waa  a 
temporary  one,  but  It  had  been  placed  there 
Cor  travel,  and  the  plalntlfl  had  no  reason  to 
think  that  It  was  Insecure),  and  It  cannot  be 
held  that  lia  was  guilty  of  contributory  neg- 
ligence. 

The  objections  to  the  rulings  on  the  ad- 
mlaalon  of  testimony  are  not  material,  and  it 
cajonot  be  said  that  there  is  not  enough  tes- 
timony to  sustain  the  material  findings  of 
the  Jury. 

The  fact  that  a  verified,  written  claim  or 
demand  for  damages  was  not  presented  to 
the  dty  coundl  is  not  a  bar  to  the  mainte- 
nance of  an  action  for  damages.  The  pen- 
alty for  failure  to  present  an  unliquidated 
claim  is  that  no  costs  can  be  recovered 
against  the  dty.  The  trial  court  did  not 
award  Judgment  for  costs  against  the  dty, 
and  hence  it  has  no  reason  to  complain. 

We  find  nothing  substantial  In  any  of  the 
objections,  and  therefore  the  Judgment  of 
the  district  court  will  be  affirmed. 


(69  Kan.  7S3) 

FABRIQDB  et  al.  v.  CHEROKEE  ft  P.  COAL 
ft  MINING  CO.  et  al. 

(Supreme  Court  of  Kansas.    July  7,  ISOl.) 

COItDITIOIfAI.   8AI.B— MOBTOAQK. 

1.A  mortgage  is  a  defeasible  conveyance  to 
secure  the  payment  of  a  debt.  Where  there  Is 
no  continuing  debt,  the  execution  of  a  deed 
with  a  simultaneous  contract  to  reconvey  upon 
the  payment  of  certain  sums  of  mon^  by  the 
grantor  to  the  grantee  within  a  specined  time, 
the  payment  of  which  ia  optional  with  the  gran- 
tor, is  a  conditional  sale,  and  not  a  mortgage. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Sedgwick  Coun- 
ty; D.  M.  Dale,  Judge. 


t  L  See  Uortcagw,  vol.  a,  Cent  Dig.  |  m 


Action  by  A.  B.  Vatetque  and  others 
against  the  Cherokee  ft  Pittsburg  Goal  ft 
Mining  Company  and  othoa.  Judgment  foi 
defendants,  and  plalntiffa  bring  error.  Af- 
firmed. 

C.  V.  Ferguson,  tat  plalntlfla  In  error.  A. 
A.  Hurd  and  O.  J.  Wood,  for  defendants  lo 
error. 

GREENE,  3.  Tbla  was  an  action  to  have 
a  certain  deed  and  contract  declared  to  be 
a  mortgage,  and  to  ascertain  the  amount  due 
the  defendant  thereon,  and  to  have  the  prem- 
ises sold  to  satisfy  the  amount  so  found  due 
In  case  it  should  not  be  paid  within  a  time 
to  be  specified  by  the  court  The  defendant 
filed  a  general  demurrer  to  the  petition, 
which  was  overruled.  On  the  trial  It  ob- 
jected to  the  introduction  of  any  evidence 
under  the  petition.  Thla  objection  waa  bus- 
talued,  and  Judgment  rendered  for  defendant 
for  costs. 

The  petition  shows  the  following  material 
facts:  In  1882  L.  O.  Scheeti  waa  the  owner 
of  lots  113  and  115^  on  Douglaa  avenue,  in 
Grlffenstein's  Addition  to  the  city  of  Wichita. 
While  such  owner  he  undertook  to  construct 
a  three-story  brick  and  stone  building  accord- 
ing to  the  plans  and  specifications  referred 
to  in  the  agreement  After  performing  some 
portion  of  the  worlc,  he  became  greatly  in- 
volved for  material  and  hibor.  Among  his 
creditors  was  L.  C.  Jackson,  to  whom  he  ex- 
ecuted a  mortgage  on  this  property  for  H- 
800.  This  mortgage  was  assigned  to  defend- 
ant and  at  the  time  of  the  agreement  hete- 
inafter  set  out  had  been  foredosed,  and  the 
premises  ordered  sold.  The  property  bad  also 
been  deeded  for  taxes,  the  amount  of  which 
waa  about  |1,200.  By  reason  of  hla  Indebted- 
ness Scheetx  was  compelled  to  suspend  flie 
construction  of  this  building.  On  September 
28,  1897,  Scheetz  executed  a  warranty  deed 
of  the  property  to  defendant  On  September 
21,  1897,  the  parties  entered  Into  the  follow- 
ing agreement: 

"This  contract  made  and  entered  into  on 
this  21st  day  of  September,  1807,  by  and  be- 
tween the  Cherokee  ft  Pittsburg  Coal  ft  Min- 
ing Company,  a  corporation,  party  of  the  ihrst 
part  aud  L.  O.  Scheetz,  party  of  the  second 
part: 

"Witnesseth,  that  whereas,  the  party  of  the 
first  part  is  the  owner  in  fee  simple  of  the 
following  described  real  estate,  situated  in 
the  County  of  Sedgwick  and  State  of  Kan- 
sas, to-wlt:  Lots  No.  lis  and  115  on  Doug- 
las Avenue,  In  OriCensteln's  Addition  to  the 
City  of  Wichita,  Kansaa. 

"And  whereas,  there  is  situated  upon  said 
real  estate  a  stone  foundation  and  partly  con- 
structed brick  walls  for  a  three  story  bond- 
ing thereon,  the  construction  of  which  build- 
ing has  heretofore  been  undertaken  and  com- 
menced by  the  party  of  the  second  part  for 
and  on  behalf  of  Jacob  Scbeets. 

"And  whereas,  the  party  of  the  first  part 
deslre%  at  a«  early  date  aa  It  can  ptofltaUy 
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do  BO,  to  Bell  the  above  described  real  estate, 
and  tbe  party  of  tbe  second  part  desires  as 
soon  as  be  can  arrange  to  do  so,  to  purchase 
said  real  estate. 

"And  whereas,  In  tbe  meantime  It  Is  de- 
sired by  both  iMtrtles  to  this  agreement,  that 
tbe  said  building,  tbe  construction  of  whlcb 
has  heretofore  been  commenced  upon  said 
property,  be  completed  according  to  tbe  orig- 
inal plans  and  speclflcatlong  prepared  by  B. 
Dnmont,  an  architect,  and  In  pursuance  of 
which  the  construction  of  said  building  has 
heretofore  been  commenced. 

"Now  therefore,  the  party  of  the  first  part 
agrees  to  proceed  with  the  construction  of 
Bald  building,  according  to  said  original  plans 
and  speclflcatlous  without  unnecessary  delay. 

"Said  speclQcatlons  and  plans  may  be  al- 
tered by  the  agreement  of  tbe  parties  hereto; 
and  to  keep  a  correct  account  of  all  monies 
expended  and  paid  out  in  construction  and 
completion  of  said  building.  The  party  of  the 
first  part  further  agrees  to  sell  and  convey 
aald  real  estate  to  tbe  party  of  the  second 
part  or  to  his  assigns  at  any  time  within  two 
years  from  this  date,  upon  the  payment  to 
tbe  party  of  tbe  first  part  by  the  party  of  the 
aecond  iwrt  or  bis  assigns  the  following 
named  sums  with  Interest  from  tbe  time 
hereinafter  stated,  to- wit: 

'^Bt.  Tbe  sum  of  Four  Tbousand  Eight 
Hundred  and  Ninety-seven  and  «*/io« 
(94897.48)  Dollars,  with  Interest  from  tbe 
lOtb  day  of  January,  1897,  at  tbe  rate  of  nine 
per  cent  (9%)  per  annum,  until  the  date  of 
BQcb  payment 

"2nd.  Tbe  sum  of  Bive  Hundred  Twenty 
^20)  Dollars  with  Interest  thereon  at  tbe 
rate  of  nine  per  cent  (9%)  per  annum  from 
tbe  29th  day  of  May,  1887,  oatll  tbe  time  ot 
micb  payment 

"3rd.  Tbe  sum  of  Twelve  Hundred  and 
Forty  (1240)  Dollars  with  interest  thereon  at 
tbe  rate  of  nine  per  cent  (9%)  per  annum 
from  tbe  17th  of  August,  1897,  until  paid. 

"4tb.  Tbe  sum  of  Three  Hundred  and  Sev- 
enty-two and  *>/i«o  ($372.32)  Dollars  with 
Interest  thereon  at  tbe  rate  of  nine  (9%)  per 
cent  per  annum  from  the  30th  day  of  August, 
1897;  and  also  such  other  and  further  sums 
of  money  whlcb  tbe  party  of  the  first  part 
may  hereafter  pay  out  or  expend  In  the  con- 
struction and  completion  of  tbe  said  building 
npon  said  real  estate,  with  Interest  thereon  at 
tbe  rate  of  nine  per  cent  (9%)  per  annum 
from  tbe  time  when  such  sum  or  sums  shall 
be  paid  out  until  the  date  of  the  payment  of 
snch  sum  or  sums  from  the  party  of  the  sec- 
ond part  to  the  party  of  the  first  part;  and 
such  further  sums  also  as  the  party  of  the 
first  part  may  hereafter  expend  or  pay  out  for 
taxes.  Insurance  and  repairs  upon  said  prop- 
erty, together  with  nine  per  cent  (9%)  Inter- 
est on  said  sum  or  sums  from  tbe  date  when 
tbe  same  shall  be  paid  out  or  expended  until 
tbe  date  when  paid  to  the  party  of  the  first 
part  by  tbe  party  of  the  second  part  That  If 
tbe  party  of  tbe  second  part  or  his  assigns  at 


any  time  within  the  above  named  period  sbatl- 
purchase  said  property  from  the  party  of  the 
first  part  upon  the  terms  hereinbefore  men- 
tioned, then  the  party  of  the  second  part  or 
his  assigns  shall  receive  credit  on  the  amount 
which  is  to  be  paid  according  to  the  terms 
hereinbefore  set  forth  for  all  Income,  without 
commissions  for  renting  or  otherwise  caring 
for  or  handling  the  property  or  constructing 
said  building,  which  the  party  of  tbe  first 
part  shall  receive  from  said  property  between 
now  and  the  date  when  tbe  party  of  tbe  sec- 
ond part  shall  purchase  said  property  and 
make  tbe  payments  therefor  as  hereinbefore 
mentioned,  which  credits  shall  be  made  ot 
dates  when  said  income  is  received. 

"It  is  expressly  understood  and  agreed  that 
time  l8  of  the  essence  of  tills  contract  and 
that  unless  tbe  party  of  the  second  part  shall 
fully  comply  with  tbe  terms  of  this  agree- 
ment on  or  before  two  years  from  this  date, 
then  all  the  tights  of  the  party  of  the  second 
part,  under  this  contract  shall  cease  and  be 
determined  and  tbe  same  shall  thereafter 
have  no  binding  effect" 

It  is  alleged  that  said  deed  was  executed 
to  tbe  grantees  In  pursuance  of  the  agree- 
ment above  quoted  to  secure  the  amount  then 
owing  by  Scbeetz  for  the  Improvements  upon 
said  lots,  and  for  money  to  be  advanced  for 
tbe  completion  of  tbe  building;  that  tbe  com- 
pany agreed  to  reconvey  said  property  to 
Scheetz  whenever  these  sums  should  be  paid, 
and  that  the  deed  was  Intended  only  as  a 
mortgage.  In  October,  1900,  Scheetz  assign- 
ed to  these  plaintiffs  all  his  tight,  title,  and 
Interest  in  and  to  said  agreement  and  to  tbe 
lots  described,  and  It  la  also  alleged  that  tbey 
were  the  owners  of  the  property,  and  that 
defendant  company  has  refused  to  account 
to  them  for  any  of  tbe  money  received  for 
rents  and  profits.  The  only  question  to  be  de- 
termined Is,  does  tbe  deed,  together  with  the 
contract,  constitute  a  mortgage,  or  only  a 
conveyance  with  a  contract  to  reconveyT 
Tbe  court  concluded  that  It  was  a  conveyance 
with  a  contract  to  reconvey,  and  not  a  mort- 
gage. 

The  test  In  determining  whether  an  abso- 
lute conveyance  with  a  separate  agreement  to 
reconvey,  executed  simultaneously,  constitute 
a  mortgage.  Is  whether  the  relation  of  debt- 
or and  creditor  continues  to  exist  In  4 
Kent's  Oimmentarles  (14tb  Ed.)  p.  103  (note 
"d"),  the  rule  Is  stated  as  follows:  "The  test 
of  the  distinction  Is  this:  If  the  relation  of 
debtor  and  creditor  remains,  and  a  debt  still 
subsists.  It  Is  a  mortgage;  but  If  the  debt 
be  extinguished  by  the  ag^reement  of  the  par- 
ties •  •  •  and  the  grantor  has  the  priv- 
ilege of  refunding,  If  he  pleases,  by  a  given, 
time,  and  thereby  entitle  himself  to  a  recon- 
veyance. It  Is  a  conditional  sale."  This  is  the 
test  adopted  by  this  court  In  McDonald  & 
Co.  V.  Kellogg,  Trustee,  80  B^an.  170,  2  Pac. 
607;  Elston  v.  Chamberlain,  41  Kan.  854, 
21  Pac.  259;  McNamara  v.  Culver,  22  Kan. 
661;   Martin  et  aL  T.  Allen  et  aL,  67  Kan. 
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TBS,  74  Pac.  249.  Applying  tbla  test  the 
transaction  cannot  be  construed  Into  a  mort- 
gage. ScbeetsE  was  not  liable  to  the  coal  com- 
pany for  any  of  the  debts  assumed  and  paid 
by  it  He  did  not  agree  to  pay  such  debts, 
nor  did  he  agree  to  pay  any  of  the  expense 
of  completing  the  building.  An  action  could 
not  have  been  maintained  by  the  coal  com- 
pany against  Scbeetz  to  recover  any  of  such 
amounts.  The  contract  amounted  to  nothing 
more  than  an  option  by  which  defendants 
agreed  to  sell  to  Scbeetz  within  a  certain 
time  upon  his  compliance  with  the  specified 
conditions.  There  was  no  room  for  oral  evi- 
dence in  the  interpretation  of  the  agreement, 
or  in  arriving  at  the  Intention  of  the  par- 
ties. Such  intention  Is  plainly  expressed  in 
the  contract 

The  Judgment  of  the  court  below  Is  af- 
firmed.   All  the  Justices  concurring. 


(St  Kan.  872) 
DAUOHERTT  et  aL  v.  HBDRIGE  et  aL 
(Supreme  Court  of  Kansas.    July  7,  lOOL) 

APPXAIi — B8TTU:UENT    OF   C^SS — TlUli — EXPIRA- 
TION  or  JUDGE'S  TEBU. 

1.  A  final  order  was  made  September  24,  1902, 
and  another  order,  entered  on  the  same  day, 
allowed  plaintiff  90  days  to  serve  a  case,  10 
days  to  suggest  amendmeDts,  and  required  5 
dajrs'  notice  of  settlement,  but  made  no  pro- 
vision aa  to  the  time  of  settlement.  The  term 
of  tlie  trial  judge  expiied  January  12,  1903. 
Seld  that,  though  the  trial  judse  becume  his 
own  successor,  ne  had  no  jurisdiction  to  sign 
and  settle  the  case  later  than  January  12th. 

Error  from  District  Court  Johnson  Coun- 
ty; W.  H.  Sheldon,  Judge. 

Action  by  Thomas  Daugherty  and  others 
against  Thomas  D.  Hedrlck  and  others. 
There  was  judgment  for  defendants,  and 
plaintiffs  bring  error.    Dismissed. 

Bird  &  Pope,  T.  J.  Madden,  and  Lewis  Q. 
Ferril,  for  plaintiffs  in  error.  Ogg  &  Scott 
and  John  T.  Uttle,  for  defendants  in  error. 

PER  CURIAM.  This  was  an  action  in 
ejectment,  the  plaintiffs  basing  their  claim 
upon  an  old  Indian  title.  It  seems,  probable 
that  the  judgment  of  the  district  court  should 
be  affirmed  upon  the  theory  that  they  are  pre- 
cluded from  recovery  by  reason  of  laches,  un- 
der the  authority  of  Dunbar  v.  Green, .  60 
Kan.  657,  72  Pac.  243.  It  appears,  however, 
that  the  final  order  sought  to  be  reviewed 
was  made  on  September  24,  1902,  when  an 
■order  was  made  giving  plaintiffs  90  days  in 
which  to  serve  a  case,  allowing  10  days  to 
suggest  amendments,  and  requiring  five  days 
notice  of  settlement  to  be  given,  but  other- 
wise making  no  provision  as  to  the  time  of 
settlement  The  term  of  office  of  the  trial 
Judge  expired  January  12, 1903,  and,  although 
he  was  his  own  successor,  within  the  rule 
stated  in  Mowery  v.  Banlt  (Kan.)  72  Pac 
5S9,  he  had  no  jurisdiction  to  settle  and  sign 
the  case  later  than  January  12th. 

The  proceeding  ia  error  is  therefore  dis- 
missed. 


(69  Ran.  738) 
BBINEOfBIEB  ▼.  UIS80CBI  FAG.  BT.  00. 
(Snpreme  Court  «t  Kansas.    Joly  7,  1904.) 

IRJUSr  TO  SUYAIIT— nEVEOTITK  AFPI.IAIICES— 
ABSmiFTION   OF  RISK— COMTBlBtTIOBT 

NEQUOENCX. 

1.  In  an  action  against  a  railroad  company 
for  damages  resulting  from  an  injury  caused 
by  a  patent  defpct  in  the  original  construction  «f 
tl:«  coupliDR  apparatus  of  oue  of  its  own  cars, 
notice  to  the  company  of  the  defect  will  be  in- 
ferred. 

2.  A  railroad  brakeman  whose  duty  requires 
him  to  couple  cars  does  not  assume  the  riili 
of  Injury  from  a  defective  coupling  apparatus, 
unless  he  linon's,  or  from  all  the  circumstances 
should  Icnow,  the  danger  arising  from  its  use. 

3.  Contributory  negligence  in  the  use  of  a  de- 
fective coupling  apparatus  cannot  be  imputed 
to  a  railroad  brakeman  merely  liecause  be  kuows 
it  to  be  defective.  In  order  to  bar  recovery,  tlie 
danger  of  nsing  the  imperfect  appliance  must 
be  so  great  and  so  apparent  that  a  person  of 
ordinary  prudence  would  not  encounter  it. 

4.  If  a  workman  have  the  choice  of  several 
wnys  In  which  to  do  his  work,  he  will  be  neg- 
ligent if  he  reject  those  wbicti  are  safe  for  one 
which  ia  dangerous ;  but  he  may  adopt  any  one 
which  a  reasonably  prudent  man  would  adopt, 
and  not  be  negligent,  although  others  may  oe 
absolutely  safe. 

5.  Under  all  the  circumstances  of  this  case, 
the  propriety  of  the  conduct  of  a  brakeman  in 
using  his  foot  to  control  a  refractory  drawbar 
while  attempting  to  mnke  .a  coupling  should 
have  been  left  to  the  jury  to  determine. 

(Syllabus  by  the  Court.) 

Error  from  District  Co\irt  Sedgwick  Coun- 
ty; D.  M.  Dale,  Judge. 

Action  by  Henry  Brlnkmeier  against  the 
Missouri  Pacific  Railway  Company.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.   Reversed. 

C.  V.  Ferguson,  for  plaintiff  In  error.  J. 
H.  RlGhards  and  G.  E.  Benton  (David  Bmytb, 
of  counsel),  for  defendant  in  error. 

BURGH,  J.  While  serving  the  defendant 
In  the  capacity  of  brakeman,  the  plaintiff 
was  Injured  In  an  attempt  to  couple  frelg:ht 
cars.  In  an  action  for  the  recovery  of  dam- 
ages a  demurrer  to  his  evidence  was  sus- 
tained, and  the  railroad  company  Justifies 
the  conduct  of  the  trial  court  upon  three 
grounds,  vis.:  That  it  had  no  notice  of  the 
defect  in  the  appliance  causing  the  injury; 
that  the  hazard  was  one  Incident  to  plain- 
tiff's employment,  and  therefore  assumed; 
and  that  the  plaintiff  was  guilty  ot  contribu- 
tory negligence. 

The  defective  appliance  was  a  part  of  the 
equipment  of  one  of  the  defendant's  own 
cars,  and  the  defect  itself  was  alleged  to  be 
one  originating  In  faulty  construction.  It 
this  be  true,  proof  of  notice  was  unneces- 
sary. It  was  the  duty  of  the  defendant  to 
furnish  a  properly  constructed  coupling  ap- 
paratus. Whether  the  defendant  built  the 
car  Itself,  or  employed  others  to  do  so,  or 
purchased  it  of  reliable  ear  dealers,  It  was 
boTUd  to  know  the  condition  of  the  coupling 
contrivance  when  the  car  wa«  put  into  serv- 

f  4.  Sea  Uaster  and  Swrant,  voL  31.  Coit  Otc  I  ttt 
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Ice,  and  It  wlli  not  now  be  heard  to  gay  that  It 
had  no  knowledge  of  patent  original  structural 
defects.  In  20  A.  &  E.  Encycl.  of  L.  (2d  Ed.)  83, 
occurs  the  following  accurate  aummatlon  of 
the  authorltlea:  "Where  the  defect  through 
which  the  injury  occurs  la  In  the  original 
construction  of  the  appliance  or  Instrumen- 
tality, notice  thereof  to  the  master  la  unnec- 
essary. In  case  of  structural  defects,  knowl- 
edge thereof  by  the  master  will  be  Inferred. 
This  doctrine  is  no  more  than  an  application 
of  the  general  rule  that  it  Is  the  master's 
duty  to  exercise  ordinary  care  in  providing 
tools,  machinery,  and  appliances  that  are 
reasonably  safe."  The  language  of  Chief 
Justice  Breese  regarding  the  duty  of  a  mu- 
nicipality to  know  the  character  of  a  struc- 
ture It  supplies  for  the  use  of  its  inhabitants 
Is  pertinent  to  the  attitude  of  a  private  cor- 
poration toward  Its  employes.  He  said: 
"For  the  proper  construction  of  this  side- 
walk. It  is  not  denied  the  town  authorities 
were  responsible.  They  should  see  to  It  that 
such  structures  are  properly  made  and  rea- 
sonably safe,  and  they  must  be  kept  so. 
They,  being  the  projectors  of  them  and  th« 
builders  of  them,  are  in  law  held  to  a  knowl- 
edge of  their  original  condition.  It  would 
be  absurd  to  say  they  must  have  notice  of 
the  original  defect,  when  they  themselves 
are  the  aathors  of  the  defect  Why  notice 
to  a  party  of  original  defects  In  a  work  be 
Is  bound  to  make  safe  and  reasonably  free 
from  defects?  The  town  being  In  fault  at 
the  outset,  no  notice  was  necessary."  Alex- 
ander ▼.  Tovni  of  Mt  Sterling,  71  III.  366. 
In  the  case  of  Finnerty  ▼.  Bombam,  205  Fa. 
306,  64  AtL  996,  decided  In  1903,  an  Injury 
occurred  from  the  use  of  a  defective  chain 
In  the  equipment  of  a  crane.  The  master 
■applying  the  crane  attempted  to  Justify  on 
the  ground  that  the  chain  had  been  pur- 
chased of  one  of  the  most  reputable  manu- 
facturers, and  placed  in  stock;  that  others 
of  a  similar  kind  bad  been  furnished,  so  that 
the  employA  could  select  any  one  he  desired; 
and  that  general  instructions  had  been  given 
to  report  and  have  repaired  any  defects. 
But  the  court  adopted  in  full  the  statement 
of  the  law  already  quoted  from  the  American 
St  English  Encyclopedia  of  Law,  and  further 
said:  "Where  a  chain  is  used  as  an  attach- 
ment to  a  crane  for  the  purpose  of  lifting 
▼eiy  heavy  weights,  the  same  rule  that  Im- 
poses upon  the  employer  the  duty  of  supply- 
ing a  reasonably  safe  and  suitable  crane  re- 
quires him  to  furnish  a  chain  of  like  char- 
acter." The  defendant  cites  certain  decis- 
ions of  this  court  supposed  to  favor  a  dif- 
ferent doctrine,  but  their  real  purport  is  mis- 
apprehended. Only  the  general  formulas  of 
the  law  relating  to  notice  of  defects  are  re- 
ferred to  in  those  cases,  and  the  particular 
rule  under  consideration  was  not  discrimin- 
ative. 

The  plaintlfr  was  injured  while  attempt- 
ing to  adjust  a  drawbar  with  his  foot,  in  or- 
der to  effect  A  coupling.    Bis  evidence  tended 


to  prove  that  when  proiterly  eonstmeted  fb» 
drawbar  is  in  the  center  of  the  car,  and  la 
held  in  place  by  heavy  timbers  on  each  side 
of  it  palled  "draft  timbers."  Above  the  neck 
of  the  drawbar  is  a  piece  of  timber,  and  be- 
low it  a  strap  or  plate  of  iron,  both  held  fast 
by  bolts  running  through  the  ends  of  the 
draft  timbers.  The  draft  timbers  should  be 
near  enough  together  to  prevent  the  drawbar 
from  becoming  out  of  line,  and,  in  order  to 
secure  a  snug  flt,  a  large  bolt  is  passed  down 
from  the  timt>er  above  on  each  side  of  the 
drawbar,  between  it  and  the  draft  timber, 
and  through  the  plate  beneath.  The  car  in 
question  had  been  constructed  without  the 
bolts  necessary  to  prevent  the  lateral  play 
of  the  drawbar,  and  the  draft  timbers  were 
so  far  apart  that  when  pushed  to  one  side 
the  head  of  the  drawbar  failed  to  meet 
squarely  the  head  of  the  drawbar  on  the  car 
to  be  coupled,  but  passed  by  it  and  crushed 
the  plaintUTs  foot  A  spectator  of  the  ac- 
cident described  the  draft  timbers  as  worn 
and  slivered  up,  but  the  evidence  of  that 
witness,  as  well  as  that  of  the  plalntUF, 
clearly  showed  the  primary  defect  to  be  one 
of  construction,  and  the  case  should  have 
been  submitted  to  the  jury  so  tar  as  th» 
question  of  notice  to  the  defendant  was  con- 
cerned. 

The  contention  of  the  defendant  that  the 
plaintiff  assumed  the  risk  of  injury  is  based 
upon  his  testimony  that  it  was  not  unusua) 
for  drawbars  to  be  out  of  line,  and  that  It 
was  necessary  almost  every  day  for  him  to 
put  them  in  place  in  order  to  make  coup- 
lings. But  the  plaintlfr  further  testlfled  that 
so  far  as  he  knew,  the  only  result  attending 
the  meeting  of  cars  with  a  drawbar  out  of 
line  was  that  they  would  fail  to  couple. 
The  drawbar  in  question  was  not  movable  to 
such  an  extent  that, it  was  obvious  it  would 
slip  by.  There  is  no  evidence  that  any  cir- 
cumstance of  tbat  character  bad  ever  been 
brought  to  the  plalntUTs  attention.  He  was 
a  brakeman,  and  not  a  skilled  mechanic  or 
scientific  car  builder.  He  was  not  charge- 
able with  greater  knowledge  of  the  efTect  of 
the  relation  of  pieces  and  the  operation  of 
forces  than  his  dally  experience  furnished. 
If  the  knuckles  of  the  drawbars  would  stil) 
meet  and  the  cars  simply  recoil,  as  the  plain- 
tiff believed  would  be  the  case  if  the  draw- 
bar were  not  in  position,  there  was  no  dan- 
ger, and.  without  evidence  Indicating  that 
the  erratic  action  of  the  drawbar  in  this  case 
might  or  should  have  been  anticipated,  or 
that  the  defendant  knew  or  should  have 
known  the  danger  attending  Its  unforseen 
conduct  It  cannot  be  said  as  a  matter  of 
law  that  he  contracted  to  take  the  risk  of 
such  a  result  Railway  Co.  r.  Bancord,  6C 
Kan.  81,  71  Pac  253. 

On  the  general  question  of  contributory 
negligence,  the  case  of  C,  R.  I.  &  P.  Ry.  Co. 
V.  Everaole  (Kan.)  69  Pac.  1120,  is  controlling. 
The  casualty  under  consideration  Is  a  du- 
plication in  all  essential  respects  of  the  one 
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there  described.  ■  The  defendant  attempts  to 
make  a  distinction  between  tbem  by  claim- 
ing that  the  couplers  did  not  pass  by  In 
this  as  they  did  In  the  Eversole  Case.  The 
record,  however,  Is  otherwise.  On  direct  ex- 
amination the  plaintiff  testified:  "Q.  Where 
was  your  foot,  between  the  lip  of  the  mov- 
ing car  and  the  knuckle  of  the  other  car? 
A.  Yes,  sir.  Q.  Where  did  the  drawbar  and 
the  knuckle  that  was  closed  on  It  of  the 
moving  car  finally  stop  against  the  drawbar 
on  the  car  standing  still?  A.  Right  in  this 
position  In  here.  Q.  Did  It  slip  by?  A.  Yes, 
sir;  It  throwed  this  drawbar  away  over.  Q. 
Which  way — from  you,  or  towards  you?  A. 
From  me.  It  went  away  over  from  me."  It 
Is  true  that,  before  the  accident  occurred, 
the  plaintiff  attempted  to  adjust  the  drawbar 
by  hand,  and  found  It  would  not  stay  In  po- 
sition. But  mere  knowledge  of  a  defect  does 
not  bar  recovery.  To  establish  negligence 
per  se,  the  danger  of  using  the  Imperfect 
appliance  must  be  so  great  and  so  apparent 
that  a  person  of  ordinary  prudence  would 
not  encounter  It.  Only  after  the  plalntlfTs 
foot  had  been  caught  and  held  did  he  dis- 
cover the  possibility  of  the  drawbar  being 
thrown  so  far  to  one  side  by  the  Impact  of 
the  car  that  It  would  pass  by  the  knuckle 
of  the  drawbar  on  the  other  car  Instead  of 
meeting  It  face  to  face. 

The  propriety  of  the  plaintiffs  use  of  his 
foot  to  push  the  drawbar  into  place  was  a 
question  of  fact  for  the  triers  of  fact,  and 
not  a  question  of  law  for  the  court.  The 
defective  car  W(ib  moving  so  slowly  tliat  the 
plaintiff  had  ample  time  to  adjust  himself  to 
meet  its  approach  in  safety.  The  engine 
was  disconnected,  and  be  had  nothing  to  fear 
from  any  sudden  or  unexpected  impulse 
which  might  he  given  to  the  car.  With  re- 
spect to  the  method  of  assisting  couplings, 
the  plaintiff  testified:  "Q.  How  did  you  as- 
sist? A.  Assisted  in  adjusting  the  drawbars 
to  the  center  of  the  car  so  that  they  may 
make.  Q.  Well,  how  did  you  do  that?  How 
did  you  proceed  about  it?  A.  Used  my  hand 
or  my  foot,  whichever  came  handiest  to  do 
that  work,  to  shove  them'  over."  There  was 
no  rule  of  the  company  governing  the  con- 
duct of  Its  brakemen  with  respect  to  coupling 
cars  whose  drawbars  might  be  out  of  line. 
The  plaintiff  did  not  know,  and  was  not 
bound  to  anticipate,  that  the  drawbeads 
would  pass  each  other,  and  it  is  only  on  the 
assumption  that  no  man  of  ordinary  pru- 
dence would  have  used  his  foot  to  control  the 
refractory  bar  that  plaintiff  could  be  declared 
to  be  negligent  as  a  matter  of  law.  This  as- 
sumption the  district  court  was  not  warrant- 
ed In  making. 

There  was  evidence  that  drawbars  were 
sometimes  wedged  Into  place  by  pieces  of 
wood,  or  stones  or  cinders,  if  ony  were  at 
hand.  The  law  Is  plain  that  a  plaintiff  may 
not  recover  for  Injuries  resulting  from  hia 
voluntary  choice  of  an  unsafe  method  of  do- 
ing bis  work  when  a  safe  one  is  open  to  blm. 


Carrier  v.  Railway  Co.,  61  Kan.  447,  SO  Pac. 
1075.  But  to  be  unsafe  a  method  mnst  he 
such  that  a  reasonably  prudent  man  would 
not,  under  all  the  circumstances,  adopt  it. 
The  question  must  always  finally  be  resolved 
with  reference  to  that  standard.  If  several 
ways  be  open,  and  one  of  them-  be  such  that 
a  reasonably  prudent  man  would  choose  it, 
no  negligence  can  I>e  Imputed  to  the  choice, 
even  if  all  the  others  be  absolutely  safe.  In 
this  case  the  plaintiff  might  have  allowed  the 
cars  to  meet  and  rebound,  and,  after  they  had 
come  to  rest,  might  have  blocked  the  draw- 
bar and  waited  for  the  engine  to  return  to 
make  the  coupling.  Then  he  would  not  have 
been  injured.  Or  be  might  have  refused  to 
couple  the  car  until  it  had  been  repaired,  or 
he  might  have  left  the  service  of  the  com- 
pany. Then  he  would  not  have  been  injured. 
But  if  a  reasonably  prudent  man  would  have 
attempted  to  make  the  coupling,  and  if,  in 
doing  so,  such  a  man  would  have  used  his 
foot  in  a  particular  way,  the  plaintiff  could 
follow  the  same  course  and  not  be  negligent; 
and,  unless  he  be  guilty  of  negligence,  he 
may  recover — ^the  elements  of  a  cause  of  ac- 
tion in  his  favor  being  proved. 

The  district  court  having  undertaken  to  de- 
termine as  matters  of  law  questions  of  fact 
which  should  have  lieen  submitted  to  the 
Jury,  Its  judgment  is  reversed,  and  the  cause 
is  remanded  with  direction  to  grant  the  plain- 
tiff a  new  trial.    All  the  Justices  concurring. 


STATE  V.  FRANKLIN. 
(Snpreme  Court  of  Kansas.    July  7,  1904.) 

CBIMtKAL     LAW— KVIDEKCB  —  OTBEB     CBIMES  — 
BOBBEBY— CONVICTION    OP    ATTEMPT. 

1.  In  a  criminal  case,  facts  relevant  to  the 
issue  may  be  given  in  evidence  for  the  purpose 
of  establishing  guilt,  although  they  tend  to 
prove  the  commission  by  the  defendant  of  an- 
other independent  crime. 

2.  Under  an  information  chargine  robbery  in 
the  first  degree,  the  defendant  may  oe  convicted 
of  an  attempt  to  rob. 

3.  In  a  criminal  prosecution  under  an  in- 
formation charging  an  offense  consisting  of  dif- 
ferent degrees,  it  is  the  duty  of  the  court,  if 
the  evidence  warrant,  to  instruct  upon  the  la.tr 
of  an  attempt  to  commit  the  crime  charged. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Rush  County; 
Chas.  E.  Lobdell,  Judge. 

Henry  Franklin  was  convicted  of  robbery, 
and  appeals.    Affirmed. 

G.  R.  McKee,  for  the  State.  C.  C.  Coleman. 
Atty.  Gen.,  and  J.  W.  McCormick,  for  appel- 
lee. 

BURCH,  J,  The  appellant  was  charged 
with  robbery,  and  convicted  of  an  attempt  to 
rob.  The  property  alleged  to  have  been  tak- 
en was  money.  The  crime  was  committed 
at  night.  On  the  preceding  afternoon  and 
evening,  the  appellant  was  observed  to  be 
gambling,  and  upon  quitting  play  he  declar- 

\  L  See  Criminal  Law,  vol.  14,  Cent.  Dig.  {  823. 
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ed  be  'was  "broke."  The  nert  day  he  had 
money.  These  facts  were  proved,  and  the 
claim  la  made  that  it  was  error  to  eatabllsh 
the  crime  of  gambling  against  him. 

The  appellant  was  transient  In  the  locality, 
and  Ma  depleted  financial  condition  furnish* 
ed  a  DQotlTe  for  the  crime.  The  circumstan- 
ces narrated  were  strongly  indicative  of  guilt, 
and  could  not  be  excluded  merely  because 
they  tended  to  prove  another  Independent 
crime.  State  v.  Folwell,  U  Kan.  105;  State 
▼.  Adams,  20  Kan.  811,  S19;  State  v.  Stevens, 
66  Kan.  720,  722,  44  Pac.  002.  "The  testi- 
mony was  competent,  not  to  prove  another 
offense,  but  as  circumstances  to  show  the 
prisoner's  guilt"  Lewis  v.  State,  4  Kan. 
286,  309.  The  authorities  upon  this  subject 
are  classified  and  reviewed  in  an  elaborate 
note  found  in  62  L.  B.  A.  193. 

The  Information  alleged  that  the  assault 
waa  made  with  a  pistol.  When  arrested  on 
the  day  following  the  crime,  the  defendant 
had  a  pistol.  The  weapon  was  taken  by  the 
officer,  who  produced  It  at  the  trial.  It  cor- 
responded, as  far  as  the  verbal  description 
In  the  record  extends,  -with  the  pistol  held  by 
the  appellant  while  conducting  the  felonious 
enterprise,  and  hence  was  properly  admitted 
In  evidence.  Besides  this,  the  record  shows 
that  the  pistol  had  been  passed  into  the 
hands  of  the  jury,  without  objection,  before 
It  was  finally  offered  in  evidence.  Therefore 
fbe  offer  was  in  fact  a  formal  matter,  and  the 
appellant  cannot  complain  of  It 

The  Information  charged  the  robbery  of 
one  W.  E.  Cronkrite,  who  was  not  a  wltneaa 
at  the  trial.  On  the  afternoon  preceding  the 
offense,  Cronkrite  had  drawn  from  the  bank 
Bome  930,  which  be  placed  In  a  tobacco  poudi, 
covered  with  tobacco,  and  then  put  into  bis 
pocket  This  iwuch  was  taken  from  Cronk- 
rite's  pocket  while  he  stood  covered  by  ap- 
pellant's revolver.  The  appellant  moved  for 
e  diacbarge  upon  the  state's  evidence  because 
tt  tailed  to  show  that  the  property  described 
In  the  Information  was  taken,  and  the  same 
defect  In  the  evidence  la  urged  upon  this  ap- 
peai.  The  conrt  denied  the  motion,  and,  aft- 
er instmetlng  npon  the  crime  for  robbery, 
•nbmitted  to  the  Jury  the  law  relating  to  an 
attempt  to  rob.  The  appellant  assails  this 
Instmcdon  on  the  ground  that  a  complete  of- 
fense of  robbery  was  proved.  If  any  crime 
were  proved.  The  two  positions  are  Incon- 
■latent  but  the  fact  that  a  fair  argument  may 
be  made  for  each  one  shows  the  wisdom  of 
tbc  trial  court's  action.  There  was  no  direct 
evidence  that  Croukrlte's  money  was  taken, 
bat  it  would  not  be  unreasonable  to  infer 
tbat  it  was.  Probably  It  remained  in  the 
pooch  where  he  placed  It  but  be  appeared 
to  be  anxious  for  its  security,  and  may  have 
cbanged  its  place  of  concealment  or  left  It 
irlth  some  one  for  safe-keeping.  The  ques- 
tion of  fact  was  pre-eminently  one  for  the 
Jtny. 

The  crime  of  robbery  is  divided  by  the  stat- 
nte  Into  three  degrees.    Section  121  of  the 


Code  of  Criminal  Procedure  provldea  that; 
"npon  an  indictment  for  an  offence  consisting 
of  different  degrees,  the  Jury  may  find  the 
defendant  not  gnllty  of  the  degree  diarged 
In  the  Indictment  and  guilty  of  any  degree 
Inferior  thereto,  or  of  an  attempt  to  com- 
mit the  offence."  True,  there  may  be  a  sep- 
arate substantive  offense  of  an  attempt  to 
rob,  but  In  the  case  of  State  v.  Decker,  36 
Kan.  717,  721,  14  Pac.  283,  286,  it  is  said: 
"Kvea  where  an  indictment  or  information 
charges  the  fnll  commission  of  an  offense, 
without  the  slightest  intimation  that  there 
was  any  failure  on  the  part  of  the  defend- 
ant in  the  perpetration  thereof,  or  any  pre- 
vention or  interception  in  executing  the  same, 
still  he  may  be  convicted,  under  section  121 
of  the  Criminal  Code,  of  attempting  to  com- 
mit the  offense."  In  the  case  of  State  t. 
Frasier,  68  Kan.  87,  90,  86  Pac.  68,  69,  42  Am. 
St  Bep.  274,  the  same  doctrine  Is  declared. 
Whenever  the  evidence  warrants,  it  la  the 
duty  of  the  court  to  Instruct  upon  inferior 
degrees  of  the  crime  charged.  So,  if  the  evi- 
dence warrant  the  law  of  an  attempt  to  com- 
mit the  crime  charged  should  be  given.  The 
appellant's  challenge  of  the  evidence  direct- 
ed the  court's  attention  specially  to  the  poe- 
sible  failure  to  prove  a  completed  crime. 
Therefore  the  instruction  was  necessary.  If 
the  court  were  to  obey  the  mandate  of  Qie 
statute,  and  state  to  the  Jury  all  matters  of 
law  necessary  for  thehr  information  In  giving 
their  verdict  That  the  Jury  gave  the  ap- 
pellant the  benefit  of  the  doubt  and  foond 
him  guilty  of  an  attempt  only,  Is  greatly  to 
his  advantage,  and  not  at  all  to  his  detri- 
ment 

The  record  is  tree  from  error,  and  the  judg- 
ment is  afflrmad.  All  the  Justices  concnr- 
rlns. 

((B  Kaa.  (U) 

BOWMAN  et  al.  t.  HAZBN. 
(Supreme  Court  of  Kansas.    July  7,  1904.) 

BBCKIVKBS  —  ▲PPOIHTIHRT  —  VAI.IDITT  —  COIi- 

Lanaai.  attack— pkssonai.  UABiLirr. 

1.  An  order  of  court  appointing  a  receiver  to 
take  custody  of  property  involved  In  litigation 
which  waa  unwarranted  and  erroneous,  bat  not 
absolutely  void.  Is  not  open  to  collateral  attack. 

2.  The  orders  of  a  court,  purporting  to  vest 
a  receiver  with  the  authority  and  control  of 
property  and  funds  not  involved  in  the  litiga- 
tion in  which  the  receiver  waa  appointed,  are 
absolutely  void,  and  can  be  collaterally  attacked 
at  any  time  by  any  one  in  any  proceeding  where 
their  validity  Is  in  Issue. 

8.  The  receiver  who  takes  anch  property  and 
funds  under  the  void  orders  without  the  consent 
and  contrary  to  the  wishes  of  the  owner,  and 
those  who  procure  the  orders  to  be  made  and 
co-operate  with  him  in  the  wron^al  seizure 
and  appropriation,  are  all  trespaasen,  and  are 
liable  tor  the  property  and  funds  so  wrong- 
fully taken,  witn  interest. 

4.  Those  who  wrongfully  seise  property  and 
funds  cannot  excuse  themselves  by  showing  that 
the  use  which  they  made  of  it  waa,  to  some 
extent  beneficial  to  the  wronged  party.     Such 

ft.  Sm  RMSIvara,  voL  tt.  Cent  Dig.  I  in. 
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trespassers  cannot  compalsorilr  constitute  tbem- 
selves  the  disbursing  ag<>nt8  of  the  owner,  nor 
can  they  make  themselves  his  debtor  by  paying 
his  obligations  without  his  request  or  consent. 
(Syllabas  by  the  Court.) 

Error  from  District  Court,  Douglas  Coun- 
ty;  0.  A.  Smart,  Judge. 

Action  by  W.  R.  Hazen  against  Homer  O. 
Bowman  and  others.  There  was  Judgment 
for  plaintiff,  and  defendants  bring  error.  Af- 
firmed. 

See  63  Pac.  274;  68  Pac.  1133. 

Action  by  W,  R.  Hazen  to  recover  rents 
alleged  to  have  been  wrongfully  and  unlaw- 
fully collected  through  a  void  receivership  by 
Homer  C.  Bowman,  M.  W.  Van  Valkenburg, 
Josle  Webb,  and  Millie  Nichols.  At  the  trial 
the  court  made  the  following  findings  of  fact 
and  conclusions  of  law: 

"Findings  of  Fact 

"(1)  This  action  is  prosecuted  by  the  plain- 
tiff against  the  defendants  to  recover  the 
rents  collected  by  the  defendants  from  Oc- 
tober 13,  1900,  to  June  1,  1902,  on  the  fol- 
lowing described,  real  estate:  The  undivided 
one-half  of  lot  No.  149,  the  south  ten  feet  of 
lot  No.  147,  and  the  north  ten  and  one-half 
Inches  of  lot  No.  151,  the  imdlvided  half  of 
lot  No.  165,  the  whole  of  lot  No.  167,  and  the 
north  twenty  feet  of  lot  No.  169,  all  on  Kan- 
sas avenue,  in  the  city  of  Topelsia,  Shawnee 
county,  Kansas. 

"(2)  For  many  years  prior  to  the  com- 
mencement of  any  action  against  John  S. 
Branner  by  either  Josie  Webb  or  Millie 
Nichols,  said  John  S.  Branner  had  been  in  the 
actual  and  peaceable  possession  of  the  whole 
of  lot  No.  165,  lot  No.  167,  the  north  twenty 
feet  of  lot  No.  169,  the  undivided  half  of  lot 
No.  149,  the  south  ten  feet  of  lot  No.  147, 
and  the  north  ten  and  one-half  inches  of  lot 
No.  151,  and  collecting  the  rents  and  profits 
from  said  real  estate;. claiming  to  be  the  own- 
er of  the  same,  and,  at  the  time  of  the  ap- 
pointment of  M.  W.  Van  Valkenburg  as  re- 
ceiver, said  Branner  was  in  the  peaceable 
possession  of  all  said  real  estate,  and  collect- 
ing the  rents  and  profits  of  the  same,  except 
the  undivided  half  of  lot  No.  165,  which  had 
been  turned  over  to  said  Josle  Webb  and  Mil- 
lie Nichols  In  pursuance  of  a  written  agree- 
ment hereinafter  referred  to;  all  of  the  prop- 
erty at  the  time  being  occupied  by  tenants 
of  said  John  S.  Branner. 

"(3)  On  October  13, 1900,  and  for  some  time 
prior  thereto,  and  since  said  date,  up  to  and 
including  June  1,  1902,  the  plaintiff  was  tbe 
owner  of  the  real  estate  described  In  finding 
No.  1,  which  property  he  purchased  from 
John  S.  Branner  on  May  8,  1900. 

"(4)  On  April  24,  1894,  Josle  Webb,  one 
of  the  defendants  herein,  commenced  an  ac- 
tion in  the  district  court  of  Shawnee  county, 
Kansas,  against  John  S.  Branner,  to  recover 
a  one-fourth  interest  in  lot  No.  165  on  Kansas 
avenue,  in  the  city  of  Topeka,  and  for  rents 
and  profits,  which  action,  by  proper  orders 


and  proceedings,  was  transferred  to  Jackson 
county,  Kansas,  and  became  cause  No.  3,622 
on  the  records  of  the  district  court  of  said 
Jackson  county,  Kansas,  and  which  cause 
was  duly  tried  in  said  court  on  July  2,  1898. 
and  verdict  rendered  and  Judgment  entered 
finding  and  adjudging  Josle  Webb  to  be  the 
owner  and  entitled  to  the  possession  of  an  un- 
divided one-fourth  of  said  lot  No.  165,  and 
for  $4,500  rents  and  profits. 

"(5)  On  March  29,  1809,  upon  application 
of  Josie  Webb,  plaintiff  in  said  cause  No. 
3,622,  at  chambers,  and  without  notice,  the 
Judge  of  that  court  appointed  the  defendant 
M.  W.  Van  Valkenburg  receiver,  and  he  at 
once  qualified  and  entered  upon  tbe  discbarge 
of  his  duties.  By  the  order  appointing  said 
M.  W.  Van  Valkenburg  as  such  receiver,  he 
was  directed  to  immediately  take  charge  of 
the  undivided  one-half  of  lot  No.  149,  the 
south  ten  feet  of  lot  No.  147,  and  tbe  north 
ten  and  one-half  inches  of  lot  No.  151,  the 
undivided  one-half  of  lot  No.  165,  all  of  lot 
No.  167,  and  the  north  twenty  feet  of  lot  No. 
169,  on  said  Kansas  avenue,  Topeka;  to  col- 
lect the  rents  due  from  the  tenants  of  said 
property;  to  sue  for  and  recover  any  of  such 
rents  in  any  court  of  competent  Jurisdiction; 
to  make  all  contracts  for  the  leasing  and  let- 
ting of  the  said  premises;  out  of  the  rents 
collected  to  pay  taxes  due  or  to  become  due. 
and  interest  on  all  valid  Hens  against  said 
property;  and  to  pay  insurance  and  all  neces- 
sary and  proper  repairs.  It  was  further  or- 
dered that  tbe  defendant  in  that  action,  Johu 
S.  Branner,  his  agents  and  attorneys,  and  all 
persons  acting  for  him  or  in  his  behalf,  be 
strictly  enjoined  and  restrained  from  In  any 
wise  Interfering  with  the  discbarge  by  the 
receiver  of  the  duties  Imposed  upon  him  by 
said  order. 

"(6)  Prior  to  March  29,  1899,  there  had 
been  begun  an  action  In  tbe  district  court  of 
Shawnee  county,  Kansas,  which  by  proper 
order  had  been  transferred  to  the  district 
court  of  Jackson  county,  Kansas,  for  trial, 
wherein  Millie  Nichols,  a  sister  of  Josie 
Webb,  was  the  plaintiff,  and  said  John  S. 
Branner  was  the  defendant,  which  action  be- 
came cause  No.  3,623  upon  tbe  record  of  said 
district  court  of  Jackson  county,  Kansas, 
and  which  action  was  tried  on  November  26. 
1898,  and  a  judgment  duly  rendered  In  favor 
of  said  MllUe  Nichols  and  against  said  John 
S.  Branner,  adjudging  said  Millie  Nichols  to 
be  the  owner  and  entitled  to  the  iwssession 
of  an  undivided  one-fourth  of  lot  No.  165  on 
Kansas  avenue,  in  the  city  of  Topeka,  Kan- 
sas, and  for  $4,742.20  rents  and  profits. 

"(7)  On  March  31,  1898,  the  said  Josle 
Webb  and  Millie  Nichols  commenced  an  ac- 
tion in  the  district  court  of  Shawnee  county, 
Kansas,  against  said  John  S.  Branner,  to  re- 
cover possession  of  an  undivided  one-half  of 
lot  No.  167,  and  an  undivided  one-half  of  the 
north  twenty  feet  of  lot  No.  169,  and  for 
rents  and  profits.  By  proper  order  said 
cause  was  transferred  to  tbe  district  court  of 
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Jackson  county,  Kansas,  for  trial,  and  be- 
came cause  No.  3,624  upon  the  records  of  said 
court  On  September  6, 1900,  tbe  plaintiff  In 
tills  action,  WllUam  R.  Haaen,  upon  his  own 
application,  became  a  party  defendant  In  said 
cause,  and  asserted  a  claim  of  title  to  lot  No. 
167  and  the  north  twenty  feet  of  lot  No. 
160  under  deed  from  John  S.  Branncr.  The 
said  cause  was  tried  on  January  30,  1901, 
and  a  Judgment  duly  rendered  In  faror  of 
Josle  Webb  and  Millie  Nicbols,  plaintiffs,  and 
against  John  S.  Oranner  and  William  B. 
Hazen,  defendants,  for  the  possession  of  an 
undlTlded  one-half  of  said  lot  No.  167,  and 
an  undivided  one-balf  of  the  north  twenty 
feet  of  lot  No.  169,  on  Kansas  avenue,  To- 
peka,  and  other  land,  and  for  costs  amount- 
ing to  1843,  and  a  further  Judgment  against 
John  S.  Branner  for  $12,196.94. 

"(8)  Said  causes  Nos.  3,622,  3,623,  and  3,- 
624  were  each  actions  In  ejectment,  and  for 
rents  and  profits. 

"(9)  On  August  15,  1898,  while  said  causes 
Nos.  3,622,  3,623,  and  3,624  were  either  being 
reviewed,  or  being  prepared  for  review,  by 
the  Supreme  Ciourt  of  Kansas,  the  plaintiffs 
in  said  action  No.  3,624  applied  to  the  Judge 
of  the  district  court  of  Jackson  county,  Kan- 
sas, for  the  appointment  of  a  receiver  to  take 
charge  of  tbe  real  estate  Involved  in  said  ac- 
tion, and  on  said  day  said  application  was  by 
said  Judge  denied  upon  tbe  condition  that  the 
defendant  would  within  fifteen  days  there- 
from execute  a  good  and  sufficient  bond  in 
the  sum  of  $10,000,  conditioned  that  said  de- 
fendant John  S.  Branner  should  not  during 
the  pendency  of  that  action  commit  waste. 
or  suffer  waste  to  be  committed,  on  the  prem- 
ises described  In  plaintiffs'  petition  In  said 
«ause  No.  3,624,  and  would  keep  the  buildiug 
on  said  premises  Insured  in  a  reasonable 
amount  in  some  good  and  reeqponsible  insur- 
ance company  or  companies,  and  would  prop- 
erly and  diligently  look  after  and  care  for 
said  property,  and  the  rental  of  the  same,  and 
use  due  diligence  in  the  collection  of  the 
rents  therefrom,  and  keep  a  correct  account 
ot  all  rents  received  from  said  real  estate, 
and  further  conditioned  that  said  defendant 
would  not  sell  or  dispose  of  any  of  said  real 
estate,  or  incumber  the  same,  or  any  part 
thereof,  and  that  he  would  apply  the  rents 
received  from  said  property  to  the  payment 
of  reasonable  Insurance  on  the  same,  taxes 
-when  the  same  became  due  and  payable,  and 
In  keeping  the  property  In  repair,  and  in  the 
payment  of  Interest  on  the  mortgage  Incum- 
brance on  said  real  estate,  and  interest  on  a 
certain  Judgment  which  was  then  a  lien  upon 
said  real  estate,  and  the  surplus  of  said 
rent,  if  any  there  should  be,  said  defendant 
would  apply  the  same  toward  the  payment 
of  the  principal  of  said  Judgment,  or  upon 
tbe  mortgage  indebtedness  upon  said  real  es- 
tate, and  that  said  defendant  would  not  per- 
mit any  further  liens  to  accrue  upon  said 
real  estate,  and  would  not  permit  said  real 
estate  to  be  sold  for  the  payment  of  any  of 


the  mortgages  or  Judgments  against  tbe 
same.  Within  the  time  above  specified,  said 
John  S.  Branner  caused  to  be  executed  the 
bond  required  by  said  order,  which  bond  was 
on  tbe  27th  day  of  August,  1898,  approved 
by  the  clerk  of  said  court,  and  the  Judge 
thereof,  and  which  said  bond  was  still  out- 
standing and  In  full  force  and  effect  on  the 
29th  day  of  March.  1899. 

"(10)  On  December  21,  1898,  tbe  said  John 
S.  Branner  and  the  said  Josle  Webb  and 
Millie  Nichols  entered  Into  a  contract  in 
writing,  which  contract  is  in  words  and  fig- 
ures as  follows: 

"  'This  agreement  made  and  entered  into 
this  21st  day  of  December,  1898,  by  and  be- 
tween John  S.  Branner,  party  of  the  first 
part,  and  Josle  Webb  and  Millie  Nichols, 
parties  of  tbe  second  part: 

"  'Witnesseth,  that  whereas,  said  party  of 
tbe  first  part  claims  to  be  the  owner  of  the 
whole  of  lot  No.  one  hundred  and  sixty-five 
(165)  on  Kansas  Avenue,  in  the  City  of  To- 
peka,  in  Shawnee  county,  Kansas, 

"  'And  whereas,  said  parties  of  the  second 
part  claim  to  be  the  owners  of  the  undivided 
one-half  of  said  real  estate, 

"  'And,  whereas.  In  the  district  court  of 
Jackson  coimty,  Kansas,  said  Josle  Webb  re- 
covered by  the  consideration  of  said  court  a 
judgment  for  the  undivided  one-fourth  (^ 
of  said  real  estate.  In  an  action  pending  In 
said  court,  in  which  Josle  Webb  was  plain- 
tiff and  said  John  S.  Branner  was  defendant, 

"'And,  whereas,  said  Millie  Nichols,  In 
said  court,  by  the  consideration  of  said  court 
recovered  a  Judgment  against  said  John  S. 
Branner  for  an  undivided  one-fourth  (%)  of 
said  real  estate, 

"'And,  whereas,  said  John  S.  Branner  Is 
now  having  prepared  a  case-made  for  the 
supreme  court  of  the  State  of  Kansas,  to  re- 
view the  decision  of  said  district  court  of 
Jackson  county.  In  the  case  of  Josle  Webb 
V.  said  Branner,  as  well  as  In  tbe  case  of 
Millie  Nichols  v.  said  Branner, 

"  'And,  whereas,  said  Josle  Webb  and  Mil- 
lie Nicbols  are  claiming  tbe  right  to  tbe  un- 
divided one-half  of  the  rents  and  profits  of 
said  real  estate,  which  rights  to  said  rents 
and  profits  said  party  of  tbe  first  part  de- 
nies. 

"  'Now,  therefore,  to  avoid  litigation  in 
reference  to  the  future  rents  and  profits,  and 
to  avoid  annoyance  or  any  inconvenience  to 
tbe  tenants  occupying  said  premises, 

"  'It  is  hereby  agreed  between  the  parties 
hereto  that  each  party  shall  pay  one-half  of 
the  taxes  for  subsequent  years  during  tbe 
continuance  of  this  contract. 

"  'It  Is  further  agreed,  that,  whereas,  there 
Is  now  a  plumbing  bill  for  work  done  upon 
said  premises,  which  Is  impaid.  In  tbe  sum 
of  one  hundred  and  twenty  dollars  ($120.00), 
of  which  sum  John  S.  Branner  is  to  pay 
Ninety  dollars  ($90.00)  and  Josle  Webb  and 
Millie  Nichols  thirty  dollars  ($a0.00). 

"  The  party  of  the  first  part  shall  have  the 
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right  to  collect  one  half  of  the  rentB  from 
said  premises,  and  the  parties  of  the  second 
part  the  other  half,  from  the  lat  day  of  Jan- 
uary, 1899,  and  during  the  continnance  of 
this  contract,  It  being  distinctly  understood 
that  this  agreement  is  to  continue  only  until 
said  cases  shall  be  reviewed  by  the  supreme 
court,  and  decided  in  said  court. 

"  'It  is  further  agreed  that  any  necessary 
repairs  or  expenses  pertaining  to  said  real  es- 
tate accruing  after  January  1,  1899,  shall  be 
paid,  one-half  by  each  party  hereto. 

"  'It  is  hereby  distinctly  understood  and 
agreed  between  the  parties  hereto  that  this 
agreement  Is  made  as  a  matter  of  conveni- 
ence, and  to  avoid  litigation,  and  shall  in  no 
way  in  the  future  prejudice  either  party,  or 
in  any  manner  afltect  their  rights  in  said  lit- 
igation. 

"  'And  If  it  shall  be  hereafter  determined 
that  the  parties  of  the  second  part  were  not 
entitled  to  the  rents  and  profits  of  said  prem- 
ises that  said  parties  of  the  second  part  will 
repay  to  the  party  of  the  first  part  all  rent 
by  them  received  over  and  above  the  amount 
expended  for  taxes  and  expenses  pertaining 
to  said  building  after  January  1,  ISM),  to- 
gether with  Interest  upon  the  same  computed 
annually. 

"  'In  witness  whereof  the  parties  have 
'  hereunto  set  their  bands  by  their  duly  ap- 
pointed agents  tbls  2l8t  day  of  December, 
A.  D.  1888.  Josie  Webb.  Millie  Nichols,  by 
Keeler  &  HIte,  their  agents  and  attorneys. 
John  S.  Branner,  by  John  8.  Branner,  Jr., 
his  agent.' 

"That  Immediately  upon  the  execution  of 
said  contract  said  Josle  Webb  took  poeses- 
sion  of  an  undivided  one-fourth  of  said  lot 
No.  163,  and  said  Millie  Nichols  took  posses- 
sion of  an  undivided  one-fourth  of  said  lot 
No.  165,  on  Kansas  avenue,  Topeka,  and 
from  that  time  hitherto  they  each  held  pos- 
session of  said  undivided  one-fourth,  and 
collected  the  rents  accruing  therefrom,  agree- 
ably to  the  terms  of  said  contract,  and  said 
.John  S.  Branner  thereafter  made  no  claim 
to  said'  undivided  half,  or  to  the  rents  and 
profits  thereof. 

"(11)  On  January  5,  1900,  in  cause  No. 
3,C22,  and  upon  application  of  Josle  Webb 
and  Millie  Nichols,  the  receiver  was  ordered 
and  directed  by  the  district  court  of  Jackson 
county,  Kansas,  to  deliver  to  said  Josle  Webb 
and  Millie  Nichols  the  possession  of  the  un- 
divided one-half  of  lot  No.  167.  and  the  north 
twenty  feet  of  lot  No.  109,  which  real  estate 
had  theretofore  been  adjudged  to  belong  to 
said  Josie  Webb  and  Millie  Nichols  in  said 
cause  No.  3,624,  which  order  was  by  said  re- 
ceiver obeyed,  and  said  Josie  Webb  and  Mil- 
lie Nichols  at  once  took  possession  of  said 
real  estate,  and  held  the  possession  thereof 
continuously  down  to  and  including  Jnue  1. 
1902.  and  afterwards. 

"(12)  On  April  4th,  1899.  the  defendant 
John  S.  Branner.  in  cause  No.  .1.(i'22.  filed  his 
motion  in  said  district  court  of  Jackson  coun- 


ty, Kansas,  to  tacate  the  order  appointing 
M.  W.  Van  Valkenburg  as  receiver,  for  the 
following  among  other  t-easons.  That  tlic 
court  at  the  time  of  appointing  said  receiver 
had  no  Jurisdiction  of  the  subject-matter  or 
property  included  In  said  order,'  which  mo- 
tion was  by  the  court  overruled. 

"(13)  On  September  15,  1899,  the  defendant 
John  S.  Branner  served  written  notice  upon 
Josie  W^bb,  Millie  Nichols,  and  M.  W.  Von 
Valkenburg  to  the  effect  that  he  objected 
and  protested  against  the  making  of  any  im- 
provements on  lot  No.  147  and  lot  No.  149, 
for  the  reason  that  said  receiver  had  no  pow- 
er or  authority  to  make  such  improvements, 
and  that  the  court  or  Judge  of  the  district 
court  of  Jackson  county.  Kansas,  had  no 
power,  authority,  or  Jurisdiction  to  order  or 
direct  any  such  improvements  to  be  made. 

"(14)  On  February  28,  1900,  In  said  cause 
No.  3,622,  the  defendant  John  S.  Branner 
moved  said  court  for  an  order  discharging 
all  of  the  pr<^)erty  from  the  custody  of  the 
receiver,  and  for  an  order  directing  said  re- 
ceiver to  turn  the  same  over  to  the  said  de- 
fendant, and  i>ay  to  him  all  of  the  money 
which  had  been  received  by  said  receiver  as 
rents  and  profits  of  said  real  estate,  for  the 
reason,  among  others,  that  said  receivership 
was  being  continued  and  said  property  held 
by  said,  receiver  without  authority  of  law. 
On  the  same  day,  February  23,  1900,  in  said 
cause  No.  3,622,  said  John  8.  Branner  moved 
said  court  to  vacate  and  set  aside  and  bold 
for  naught  the  order  theretofore  made  ap- 
pointing M.  W.  Van  Valkenburg  as  said  re- 
ceiver, or.  In  the  event  that  the  court  should 
refuse  to  make  such  order,  then  that  said 
receiver  be  ordered  and  directed  to  release 
from  his  charge  and  custody  all  the  real  es- 
tate then  held  by  him  and  in  his  possession, 
except  said  lot  No.  165,  the  same  being  the 
only  real  estate  Involved  In  said  cause  No. 
3,622.  which  motions  were  by  the  court  over- 
ruled and  denied;  that  on  March  3.  1900,  In 
said  cause  No.  3,622,  the  said  defendant  John 
S.  Branner  moved  said  court  to  turn  over  to 
him  the  undivided  one-half  of  lots  Nos.  147, 
149,  the  north  ten  and  one-half  Inches  of 
151;  also  all  of  lot  No.  167  and  the  north 
twenty  feet  of  lot  No.  109,  all  on  Kansas 
avenue,  Topeka,  for  the  reason,  among  oth- 
ers, that  the  order  appointing  said  receiver 
and  directing  him  to  take  charge  of  said 
property  was  without  authority  of  law,  and 
that  said  court  had  theretofore  by  an  order 
directed  said  receiver  to  deliver  to  Josie 
Webb  and  Millie  Nichols  such  portions  of 
said  real  estate  as  had  theretofore  been  ad- 
Judged  to  belong  to  them,  which  order  bad 
been  by  the  said  receiver  carried  out;  that 
on  the  same  day,  March  3, 1900,  In  said  cause 
No.  3.622,  the  said  John  S.  Branner  moved 
the  said  court  for  an  order  discharging  said 
receiver  for  the  reason  that  'said  receiver 
was  appointed  without  authority  of  law,  that 
the  appointment  was  Illegal,  and  that  said 
receivership  had  been  conducted  under  the 
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orders  and  directions  of  said  conrt,  to  tlw 
great  Injury  and  damage  of  the  defendant, 
and  without  authority  of  la-w,'  which  mo- 
tlous  were  by  the  said  court  overruled. 

"(15)  That  neither  said  John  S.  Branner 
nor  the  plaintiff,  W.  R.  Hazen,  at  any  time 
acquiesced  In  the  order  or  orders  appointing 
and  continuing  said  receivership,  but  from 
April  4,  1899,  to  the  time  of  the  discharge  of 
said  M.  W.  Van  Vailcenburg  and  H.  C.  Bow- 
man as  receivers,  continually  attacked  said 
receivership  and  the  order  appointing  said 
receivers  by  many  written  motions  and  pro- 
tests, and  always  upon  the  ground,  among 
otbera,  tliat  the  district  court  of  Jackson 
county,  or  the  judge  thereof,  had  no  Juris- 
diction to  appoint  said  receivers,  and  that 
such  appointment  was  null  and  void. 

"(16)  On  March  31,  1899,  the  defendant 
M.  W.  Van  Vallcenburg,  acting  under  tlie 
appointment  of  March  29,  1899,  served  writ- 
ten notice  on  the  tenants  occupying  said 
preroises  to  pay  no  rent  to  said  Branner,  and 
Immediately  took  possession  and  control  of 
Branner's  undivided  half  of  lot  No.  149,  the 
SMtitb  ten  feet  of  lot  No.  147,  and  the  north 
ten  and  one-half  inches  of  lot  No.  151,  and 
Branner's  half  of  lot  No.  165,  and  the  whole 
of  lot  No.  167.  and  the  north  twenty  feet 
of  lot  No.  169,  and  thereafter  collected  the 
rents  and  profits  from  all  of  said  real  estate 
nntll  the  5th  day  of  January,  1900,  at  which 
time  said  M.  W.  Van  Valkenburg,  under  the 
orders  and  directions  of  the  district  court 
of  Jackson  county,  delivered  and  turned  over 
to  Josie  Webb  and  Millie  Nichols  the  undi- 
Tided  half  of  said  lots  107  and  the  north 
twenty  feet  of  169,  and  thereafter,  until 
November  1,  1900,  was  in  possession  and 
control,  and  collected  the  rents  and  profits, 
of  the  undivided  half  of  lot  No.  149,  and  the 
icoatli  ten  feet  of  lot  No.  147,  and  north  ten 
and  one-half  Inches  of  lot  No.  151,  and  the 
Tindlvlded  half  of  lots  No.  167,  and  of  the 
north  twenty  feet  of  169,  all  on  Kansas  ave- 
nue. Said  .Tosie  Webb  and  Millie  Nichols 
received  the  rents  and  profits  of  the  un- 
divided half  of  all  said  property  from  and 
after  the  6th  day  of  January,  1900.  That 
sjild  Van  Valkenburg  continued  In  the  active 
control  and  collection  of  the  rents  and 
profits  of  said  real  estate  until  the  defend- 
ant H.  G.  Bowman  was  appointed  as  a 
-folnt  receiver  with  said  Van  Valkenburg,  as 
berelnafter  found. 

"(17)  Prom  the  order  of  said  court  refus- 
ing to  discharge  the  said  receiver,  and  re- 
lease from  his  custody  the  real  estate,  the 
defendant  John  S.  Branner,  In  said  cause 
No.  3,622,  prosecuted  a  proceeding  in  error 
to  tbe  Kansas  Ck>urt  of  Appeals,  which  court 
reversed  tbe  decision  of  the  district  court 
of  Jackson  county.  10  Kan.  App.  217,  63 
Pac  274.  By  proper  proceedings  said  cause 
WAS  certified  to  the  Supreme  Court  of  Kan- 
sas, which  court,  upon  argument,  in  all 
things  affirmed  the  decision  of  the  Kansas 
Court  of  Appeals.  65  Kaa  8oU,  68  Pac.  1133. 
77  P.— 38 


'X18)  On  t)ctober  18,  1900,  the  defendant 
Homer  0.  Bowman  was  by  the  Judge  of  the 
district  court  of  Jackson  county,  Kansas,  at 
chambers,  appointed  a  receiver  in  said  cause 
of  JoBle  Webb  v.  John  S.  Branner  (No.  8,622), 
and  was  directed  to  act  as  such  receiver 
Jointly  with  M.  W.  Van  Valkenburg';  that 
tald  Homer  C.  Bowman  at  once  qualified  and 
entered  upon  the  discharge  of  his  duty  under 
sncli  appointment. 

"(19)  That  at  the  time  of  said  appointment 
said  M.  W.  Van  Valkenburg  was  in  the  pos- 
session and  control  and  collecting  the  rents 
and  profits  of  tbe  undivided  half  of  lot  149, 
and  of  the  south  ten  feet  of  lot  147,  and 
north  ten  and  one-half  inches  of  151,  and  of 
the  undivided  half  of  lots  165  and  167,  and 
tbe  north  twenty  feet  of  lot  160,  on  said 
Kansas  avenue,  and  the  defendants  Josie 
Webb  and  Millie  Nichols  were  collecting  and 
receiving  rents  and  profits  of  the  other  un- 
divided half  of  all  said  real  estate,  being 
the  part  they  claimed  to  be  the  owners  of. 

"(20)  Shortly  after  the  appointment  of  H. 
C.  Bowman  to  act  jointly  with  M.  W.  Van 
Valkenburg^  he  was  notified  by  plaintiff,  W. 
R.  Hazen,  tliat  he,  the  said  Haseo,  clalme<1 
to  be  the  owner  of  said  real  estate,  and  that 
he  would  hold  said  Bowman  and  all  persons 
fionnected  with  said  receivership  responsible 
for  all  rents  collected,  on  tbe  ground  that 
said  receivership  was  void,  and  tbe  court 
bad  no  Jurisdiction  to  appoint  a  receiver,  and 
on  January  1,  1001,  the  plaintiff,  W.  R. 
Hasen,  notified  tbe  defendants  H.  C.  Bowman 
and  M.  W.  Van  Valkenburg,  in  writing,  of 
the  decision  of  the  Kansas  Court  of  Appeals 
in  reference  to  said  receivership,  and  notified 
said  parties  that  he  was  the  owner  ot  said 
real  estate,  and  would  hold  tbem  responsible 
for  any  rents  that  they  might  collect  as  re- 
ceivers having  charge  of  said  property,  and 
rents  that  they  had  theretofore  collected,  and 
notifying  said  parties  not  to  collect  any 
further  rent  of  said  premises,  and  that  if 
they  did  be  would  hold  them  responsible  for 
any  such  rent  so  collected. 

"(21)  On  July  — ,  1901,  the  defendant  Ho- 
mer C.  Bowman  made  a  written  application 
to  the  Judge  of  the  district  court  of  Jack- 
son county,  Kansas,  for  advice  regarding 
such  receivership.  He  entitled  such  appli- 
cation as  follows,  'Josie  Webb  and  Millie 
Nichols,  Plaintiffs,  r.  Jolin  S.  Branner  and 
W.  U.  Hazen,  Defendants  (No.  3,624)',  as 
also  the  notice  of  such  application  served 
upon  said  parties,  on  which  application  the 
said  Judge  on  October  14,  1901,  made  an 
order  giving  certain  directions  to  said  re- 
ceiver, which  order  was  made  in  cause  No. 
3,622  (Josie  Webb  v.  John  8.  Branner). 

"(22)  On  October  19,  1900,  when  the  said 
Homer  O.  Bowman  was  appointed  receiver 
in  said  cause  No.  3,622,  Josie  Webb  and 
Millie  Nichols  were  in  the  undisputed  pos- 
session of  all  the  real  estate  that  had  there- 
tofore been  adjudged  to  be  their  property, 
or  the  property  of  either  of  tbem,  and  wera 
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then  collecting  the  rents  thereof,  and  aU  of 
the  real  estate  at  that  time  held  by  M.  W. 
Van  Valkenburg  as  receiver,  and  taken  pos- 
session of  by  Homer  C.  Bowman  after  his 
appointment,  was  real  estate  belonging  to 
W.  K.  Hazen,  purchased  by  him  from  said 
.Tohn  S.  Brauner  as  aforesaid. 

"(23)  On  July  17,  1899,  the  said  district 
court  of  Jackson  county  made  an  order  in 
said  cause  No.  3,622  directing  M.  W.  Van 
Valkenburg,  the  receiver,  to  pay  to  John  S. 
Uranner,  the  defendant  in  that  cause,  out 
of  the  rents  in  his  hands,  $172,  and  to 
thereafter  pay  to  him  out  of  such  rents  |65 
per  month.  The  said  court  made  a  further 
order  directing  said  receiver  to  pay  to  said 
John  S.  Branner  $200.  The  said  payments 
of  $G6  per  month  continued  until  October 
10,  1800.  All  of  said  payments  were  made 
by  said  Van  Valkenburg  to  said  John  S. 
Branner  out  of  the  rents  accruing  from 
the  real  estate  belonging  to  said  Branner. 

"(24)  That  within  the  time  covered  by  this 
action  nether  the  plaintiff,  W.  R.  Hazen, 
nor  John  S.  Branner,  nor  any  one  for  them, 
received  any  part  of  the  rents  and  profits  of 
any  of  the  real  estate  described  in  plalntltTB 
petition  herein. 

"(25)  Neither  the  said  John  S  Branner  nor 
the  said  W.  R.  Hazen  ever  consented  to 
the  appointment  of  said  receivers,  or  either 
of  them,  or  acquiesced  in  or  ratified  said 
appointment. 

"(26)  That,  in  procuring  the  appointment 
of  said  receivers  and  the  continuance  of 
<sa\d  receivership  in  the  case  of  Josle  Webb 
r.  John  S.  Branner,  the  defendant  Millie 
Nichols  co-operated  with  her  sister  Josle 
Webb,  and,  by  agreement  between  said  Jo- 
sle Webb  and  Millie  Nichols,  each  was  to 
participate  equally  in  all  the  benefits  ac- 
cruing to  either  in  all  of  the  litigation  be- 
tween either  said  defendants  and  John  S. 
Branner  or  either  of  said  defendants  and 
pinintiff,  W.  11.  Hazen,  and  each  were  to 
))oar  an  equal  proportion  of  all  the  expenses, 
whether  said  profits  or  expenses  accrued  in 
cither  of  said  actions  or  proceedings  against 
Mild  John  S.  Brauner  or  plaintlfC,  W.  R. 
Hazen. 

"(27)  The  defendant  M.  W.  Van  Valken- 
burg collected  no  rents  from  any  of  said  real 
estate  after  October  18,  1900. 

"(28)  On  September  25,  1902,  the  district 
court  of  Jackson  county,  Kansas,  made  an 
order  in  cause  No.  3,624  of  the  records  of  said 
court  purporting  to  discharge  said  Bowman 
as  receiver,  and  finding  that  he  had  fully  and 
faithfully  performed  all  his  duties  as  such  re- 
ceiver, and  had  fully  accounted  for  and  dis- 
posed of  all  receivership  funds  piu^uant  to 
the  order  of  said  court.  No  order  has  ever 
been  made  in  cause  Xo.  3,622  discharging 
said  Bowman  or  adjusting  his  accounts. 

"(29)  In  cause  No.  3,950  on  the  records  of 
the  district  court  of  Jackson  county,  Kan- 
sas, wherein  W.  R.  Hazen  was  plaintiff,  and 
the  defendants  in  this  cause  and  others  were 


defendants,  the  same  being  an  action  to  par- 
tition the  real  estate  described  in  the  plain- 
tUI's  petition  herein,  the  court  found  as  one 
of  its  findings  of  fact  that  said  W.  R.  Ha- 
zen, in  procuring  the  conveyance  of  the  real 
estate  described  in  plaintiff's  petition  herein, 
on  May  8,  1900,  from  John  8.  Branner,  fraud- 
ulently attempted  and  intended  thereby  to 
hinder  and  delay  or  defeat  Josie  Webb  and 
Millie  Nichols  in  the  collection  of  tbelr  Judg- 
ments against  John  S.  Branner.  Bat  in  the 
judgment  rendered  in  said  cause  it  was  by 
said  court  adjudged  and  decreed  tliat  said 
W.  R.  Hazen  was  the  owner  of  an  undivided 
one-half  of  the  south  ten  feet  of  lot  No.  147, 
and  the  undivided  half  of  lot  No.  149,  and  the 
undivided  half  of  the  north  ten  and  one-half 
inches  of  lot  No.  151,  and  of  the  undivided 
half  of  lot  No.  166,  and  of  the  undivided  half 
of  lot  No.  167,  and  of  the  undivided  half  of 
the  north  twenty  feet  of  lot  No.  109,  and 
other  lands  subject  to  certain  mortgage  liens 
and  the  judgment  liens  of  Josle  Webb  and 
Millie  Nichols. 

"(30)  No  part  of  the  rents  collected  within 
the  time  covered  by  this  suit  was  paid  out  by 
reason  of  any  consent,  acquiescence,  or  ap- 
proval on  the  part  of  the  plaintiff  herein,  and 
was  disbursed  with  full  knowledge  that  the 
plaintiff  was  denying  the  right  of  the  defend- 
ants to  collect  or  disburse  said  rents,  and 
that  said  plaintiff  was  prosecuting  proceed- 
ings in  court  to  set  aside  said  receivership  on 
the  ground  ttiat  the  court  had  no  Juriadictlon 
over  the  subject-matter,  and  that  the  order 
appointing  said  receiver  was  void. 

"(31)  From  October  18,  1900,  to  June  1, 
1902,  the  defendant  Homer  C.  Bowman,  act- 
ing under  the  said  order  appointing  tiim  a  re- 
ceiver in  said  cause  No.  3,622,  collected  from 
the  real  estate  so  belonging  to  the  plaintiff. 
W.  R.  Hazen,  rents  amounting  to  $5,383,  of 
which  sum  he  collected  for  rents  accruing 
from  the  undivided  one-half  of  lot  No.  105  so 
belonging  to  W.  R.  Hazen  $1,375.63.  and  the 
balance  from  the  other  property  descrit>ed  In 
the  petition,  a  statement  of  which  Is  as  fckl- 
lows:    [Statement  omitted.] 

"(32)  From  the  time  of  the  appointment 
of  Homer  C.  Bowman  up  to  June  1,  1002,  be 
expended  under  the  orders  of  the  court  that 
appointed  him,  upon  lot  No.  165,  tn  paying 
taxes,  insurance,  repairs,  interest  on  Incum- 
brances, Janitor's  services,  and  otber  neces- 
sary expenses  in  and  about  said  building. 
$791.84,  and  upon  the  other  property  $3,056.- 
80,  a  statement  whereof  is  as  follows:  (State- 
ment omitted.) 

"(33)  The  reasonable  value  of  the  services 
of  said  Homer  O.  Bowman  in  caring  for  and 
managing  said  lot  No.  165  was  $200. 

"(34)  By  an  order  made  in  cause  Xo.  3.- 
624  by  the  district  court  of  Jackson  county. 
Homer  0.  Bowman  was  directed  to  pay  $700 
of  the  judgment  rendered  thei*ein  against  W. 
R.  Hazen  and  John  S.  Branner,  wlilch  sum 
he  paid. 
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••Coneluslona  of  Law. 

"(1)  The  appointment  of  M.  W.  Van  Val- 
kenburg  as  receiver  in  cause  No.  3,622  was 
void  as  to  all  real  estate  described  In  tbe  or- 
der of  appointment,  except  lot  No.  165,  as  thp 
court  had  'no  power  to  appoint  a  receiver  for 
other  lands  of  the  defendant  not  Involved  in 
the  suit.' 

"(2)  Such  appointment  as  to  lot  No.  165 
was  erroneous,  but  not  void. 

"(3)  The  appointment  of  Homer  C.  Bow- 
man as  receiver  was  auxiliary  to  the  appoint- 
ment of  M.  W.  A^an  Yalkenburg,  and  was 
void  as  to  all  real  estate  except  lot  No.  165, 
and  as  to  that  it  was  erroneous,  but  not  void. 

"(4)  The  defendants  herein,  Homer  C.  Bow- 
man, Josle  Webb,  and  Millie  Nichols,  should 
be  charged  with  the  receipt  of  .$5,383,  with 
interest,  and  should  be  credited  as  follows: 

Expenses  on  lot  No.  165 $  791  84 

Services    200  00 

Amount  paid  on  judgment  of  $700 

against  Hazen   383  79 

ToUl    $1,375  63 

"(5)  Interest  should  be  computed  upon  the 
money  received  for  rents  for  all  property  ex- 
cept lot  No.  165,  from  the  date  of  receipt. 

"(6)  Plaintiff  should  have  judgment  against 
all  the  defendants,  except  M.  W.  Van  Valken- 
burg,  principal  and  Interest  to  date,  for  $4,- 
127.49,  and  for  costs. 

"(7)  M.  W.  Van  Valkenburg  should  have 
judgment  for  costs." 

Exceptions  were  taken  to  the  findings  of 
fact  and  conclusions  of  law  by  the  defend- 
ants, and  the  plalntlfT  excepted  to  the  third 
conclusion  of  law  so  far  as. It  pertained  to  lot 
No.  105,  and  to  the  fourth  conclusion  of  law 
80  far  as  the  same  allowed  any  credits  to  tbe 
defendants.  Judgment  was  rendered  in  fa- 
vor of  the  plaintiff,  Hazen,  against  ^osle 
Webb,  Millie  Nichols,  and  H.  C.  Bowman,  In 
the  sum  of  $4,127.59.  Bach  of  the  parties  al- 
leges error. 

Henry  Keeler,  Clifford  Histed,  and  Rosslng- 
ton,  Smith  &  West,  for  plaintiffs  In  error.  A. 
W.  Benson  and  W.  R.  Hazen,  for  defendant 
in  error. 

JOHNSTON,  C.  J.  (after  staOng  the  facts). 
Tills  is  a  collateral  attack  on  the  appointment 
and  action  of  receivers,  and,  to  recover  from 
them  and  those  at  whose  Instance  they  were 
appointed  and  acted,  it  must  appear  that  they 
collected  the  rent  money  without  authority, 
and  that  their  action,  to  that  extent,  was  ab- 
solutely void.  The  history  of  the  case,  and 
the  facts  upon  which  tbe  trial  court  based  its 
judgment,  are  included  In  tbe  foregoing  state- 
ment, and  they  are  so  elaborately  and  clearly 
stated  as  to  render  a  restatement  and  discus- 
sion of  them  unnecessary.  Although  some 
complaint  is  made,  it  may  fairly  be  said  that 
the  testimony  in  the  record  substantially  sup- 
ports all  the  material  findings.  The  findings 
disclose  that.  In  the  action  in  which  the  re- 
ceiver was  appointed,  nothing  was  involved 


but  the  title  of  lot  No.  165,  on  Kansas  avenue, 
in  the  city  of  Topeka.  The  title  of  Branner, 
who  was  Hazen's  grantor,  to  one-half  of  the 
lot,  was  not  disputed,  and  the  only  contro- 
versy was  whether  Josie  Webb  and  Millie 
Nichols  owned  the  remaining  half,  and  that 
part  they  ultimately  recovered.  In  that  case 
the  decision  In  the  trial  court  had  been  given 
in  their  favor,  and  they  bad  acquired  posses- 
sion of  their  shares  in  the  lot  when  the  re- 
ceiver was  appointed.  The  trial  court  un- 
dertook to  vest  the  receiver  with  the  custody 
of  other  valuable  property  which  was  in  no 
way  involved  in  the  action  wherein  the  ap- 
pointment was  made.  Just  why  the  receiver 
was  given  possession  of  Brnnuer's  half  of  lot 
No.  165,  when  his  right  to  it  was  conceded,  is 
not  easily  understood;  but,  when  the  court 
imdertook  to  reach  out  and  take  custody  and 
control  of  property  which  was  not  the  sub- 
ject-matter of  the  controversy,  it  went  out- 
side of  its  appointed  sphere,  and  its  orders  in 
respect  to  such  property  were  nullities.  The 
court  had  no  more  authority  over  that  prop- 
erty than  It  would  have  had  over  the  square 
on  which  the  statebouse  stands.  The  fact 
that  the  other  real  estate,  which  may  be  term- 
ed the  outside  property,  was  or  had  been  In 
litigation  between  tbe  same  parties,  did  not 
enlarge  the  court's  jurisdiction  in  the  case  In 
which  the  receiver  was  appointed.  The  out- 
side property  was  entirely  distinct  from  that 
involved  in  the  action  wherein  the  receiver 
was  appointed,  and  the  orders  of  the  court  as 
to  the  former  were  In  excess  of  Its  Jurisdic- 
tion, and  to  that  extent,  at  least,  absolutely 
void.  This  question  was  directly  adjudicat- 
ed, first  In  the  Court  of  Appeals,  and  later 
when  the  decision  of  that  tribunal  was  aflBrm- 
ed  In  this  court.  Bronner  v.  Webb,  10  Kan. 
App.  217,  63  Pac.  274;  Webb  v.  Branner  (Kan. 
Sup.)  68  Pac.  1133.  Since  that  determina- 
tion there  has  been  no  excuse  for  contention 
as  to  the  Invalidity  of  the  receivership,  so 
far  as  the  outside  property  was  concerned. 
The  orders  appointing  and  directing  the  re- 
ceivers were  incurably  void,  and  afforded  no 
protection  to  the  receivers,  or  those  at  whose 
Instigation  they  were  acting.  Some  of  the 
money  wrongfully  taken  from  Branner 
through  the  medium  of  the  receivership  was 
returned  to  him  by  order  of  court,  and  be- 
cause of  this  it  is  contended  that  Branner 
and  his  grantee  cannot  raise  the  question  of 
invalidity,  and  that  Hazen  is  precluded  from 
recovering  In  this  action.  The  money  re- 
turned to  Branner  was  his  own,  and  at  no 
time  did  he  or  Hazen  acknowledge  the  au- 
thority of  the  receiver,  or  accinlesce  In  his  ac- 
tion. They  protested  persistently  and  at 
every  stage  of  the  proceeditigs  that  there  was 
no  jurisdiction  to  appoint  the  receivers,  and 
that  their  acts  were  utterly  void.  As  the  or- 
ders were  nullities,  they  may  be  attacked  col- 
laterally, as  well  as  directly,  nt  any  time,  by 
anybody,  and  In  anj*  proc-p(Hliiig  where  their 
validity  Is  in  Issue.  In  re  Dill,  32  Knn.  (K)l, 
6  Pac.  30,  49  Am.  Rep.  503;  Gllle  v.  Einmous, 
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S8  Kan.  118,  4S  Pac.  568,  02  Am.  St  Rep.  600; 
Whitmore  v.  Stewart,  01  Kan.  254,  59  Pac. 
261;  Johnson  v.  Powers,  21  Neb.  292.  32  N. 
W.  62;  State  v.  District  Court,  21  Mont.  155, 
53  Pac.  272,  69  Am.  St.  Rep.  645;  People  v. 
Welgley,  165  lU.  491,  40  N.  E.  300;  Smith  v. 
Los  Angeles  &  P.  B.  R.  Co.,  98  Cal.  210,  33 
Pac.  53;  Staples  v.  May,  87  Cal.  178,  25  Pac. 
346;  Krellng  v.  Krellng,  118  Cal.  421,  50  Pac. 
540;  People  ex  rel.  Railway  Co.  v.  Judge,  31 
Mtcb.  456;  People  ex  rel.  Railway  Co.  v. 
Jones,  33  Micb.  303;  Spoors  v.  Coen,  44  Ohio 
St  497,  9  N.  R  132;  Thurber  v.  Miller,  11  S. 
L>.  124,  75  N.  W.  000;  Vila  v.  Grand  Island 
Electric,  etc.,  Co.  (Neb.)  94  N.  W.  130,  03 
L.  R.  A.  7!)1:  Van  Fleet's  Collateral  Attack, 
i  10;  17  Encyc.  of  PI.  &  Pr.  752. 

The  orders  did  not  give  the  receivers  even 
color  of  authority  as  to  the  property  not  In 
litigation,  and  tbey  were  therefore  trespas- 
sers, and  are  liable  for  all  the  moneys  un- 
lawfully collected.  The  plaintiffs  in  that  ac- 
tion, who  procured  their  api)ointmeut  and 
aided  and  co-operated  with  them  In  wrong- 
fully taking  and  appropriating  the  rents  from 
the  outside  property,  are  equally  liable,  as 
trespassers,  for  the  wrong  done. 

It  is  contended  that  they  should  be  credit- 
ed with  the  disbursements  made — especially 
as  much  of  it  was  used  for  the  benefit  of  the 
owners.  Trespassers  are  not  in  a  position  to 
make  such  a  claim.  Those  who  wrongfully 
seize  and  hold  the  property  of  another  can- 
not excuse  themselves  by  showing  that  It  was 
subsequently  used  for  some  good  purpose,  or 
that  the  use  made  of  It  was,  to  some  extent 
beneficial  to  the  wronged  party.  Such  tres- 
passers cannot  compulsorily  constitute  them- 
selves disbursing  agents  of  the  one  whose 
fundfl  or  property  they  have  wrongfully 
selaed,  nor  can  they  make  themselves  bis 
debtor  by  paying  bis  debts  without  his  re- 
quest or  consent  It  cannot  be  said  that  the 
measure  and  extent  of  recovery  adjudged  by 
the  trial  court  was  erroneous.  As  tending  to 
sustain  the  ruling,  the  following  cases  are 
cited:  Shaw  v.  Rowland,  32  Kan.  154,  4 
Pac.  146;  Hagar  v.  Haas,  66  Kan.  333,  71 
Pac.  822;  Otis  v.  Jones,  21  Wend.  394;  Hlg- 
gins  T.  Whitney,  24  Wend.  370;  Kerr  v. 
Mount  28  N.  Y.  659;  Wehle  v.  Butler,  61  N. 
V.  245;  Bo«r  v.  Duane,  27  Cal.  505;  Oisen 
V.  Upsahl,  69  111.  273:  Garrlgan  v.  Knight  47 
Iowa,  525;  Hall  v.  Ray,  40  Vt  576,  94  Am. 
Dec.  440. 

In  his  cross-petition  in  error,  Ilazen  com- 
I)laln8  of  the  rulings  which  denied  to  him  the 
recovery  of  |1,375.03,  being  the  rents  collect- 
ed from  lot  No.  105.  This  wus  done  uiran  the 
theory  that  the  order  apiioiutUig  receivers  as 
to  that  proi)erty,  altbougb  erroneous,  was  not 
void.  The  ruling  must  be  sustained.  While 
the  application  to  take  possession  of  Bran- 
ner's  half  of  the  lot  to  which  the  opposing 
parties  made  no  claim,  was  without  merit  it 
cannot  be  said  that  the  court  was  wholly 
without  Jurisdiction  in  making  the  appoint- 
ment   There  was  joint  ownership  of  the  lot 


in  litigation.  The  possession  given  under  the 
agreement  was  conditional  ui>on  the  decision 
to  be  made  In  the  case  by  the  reviewing 
court  Aside  from  the  question  of  paying 
taxes,  repairs  might  be  necessary,  and  tbe 
parties  In  interest  might  not  be  able  to  agree 
with  respect  to  the  necessity  and  extent  of 
such  repairs.  Circumstances  can  be  imagined 
which  afford  reason  for  a  receiver  in  a  case 
of  Joint  ownership  of  projierty,  the  title  of 
which  was  in  litigation,  and  hence  It  cannot 
be  said  that  the  court  was  without  Juristdk- 
tlon,  nor  that  the  orders  were  absolutely  void. 
As  to  this  lot,  Hazen  can  only  recover  ui>on 
the  theory  of  a  lack  of  power  In  the  (-om-t  to 
appoint  a  receiver,  and,  as  that  cannot  )>«■ 
held,  the  trial  court  rightly  refused  him  the 
rents  on  that  lot 

The  judgment  of  the  district  court  will  be 
affirmed.    All  tbe  Justices  concurring. 


ROBINS  MIN.  CO.  v.  MURDOCK. 

(Supreme  Oonrt  of  Kansas.    July  7,  1004.) 

COEPOBATIONS— AUTHORITY    OF    PBESIDEST— 
EVIDENCE. 

1.  The  president  of  a  cori)oration  has  no  au- 
thority, by  virtue  of  his  office,  to  bind  the  cor- 
poration by  bis  adraisiion  of  the  indebtedne&s 
of  such  corporation,  such  admission  not  being 
shown  to  have  been  made  by  bim  while  in  the 
business  of  the  cori)oration  out  of  wliich  the 
indebtedness  grew,  or  as  a  part  of  the  rfn 
gesto!.  Such  admission  la  merely  hearsay,  and 
its  admission  erroneous. 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Cherokee  Ck)un- 
ty;  A.  H.  Skidmore,  Judge. 

Action  by  J.  C.  Murdock  against  the  Rob- 
Ins  Mining  Company.  Jndgment  for  plain- 
tiff, and  defendant  brings  error.    Reversed. 

W.  R.  Cowley  and  B.  E.  Chesney,  for  plain- 
tiff in  error.  S.  C.  Westcott  and  Tracewell 
&  Moore,  for  defendant  in  error. 


CUNNINGHAM,  J.  The  defendant  in  er- 
ror was  plaintiff  below.  Ills  petition  con- 
tained 10  causes  of  action.  The  first  was  for 
goods  sold  and  delivered  by  tbe  plaintiff 
to  the  defendant  corporation.  The  second, 
third,  fourth,  and  fifth  were  for  goods  sold 
to  the  defendant  corporation  by  others,  which 
accounts  were  alleged  to  have  been  assigned 
to  the  plaintiff.  The  sixth,  seventh,  eighth, 
ninth,  and  tenth  causes  of  action  were  for 
goods  sold  by  various  parties  to  tbe  Robins 
Mining  Company,  a  copartnership,  the  pay- 
ment for  which  the  petition  charged  had 
been  assumed  by  tbe  defendant;  it  l>eiug 
alleged  that  the  defendant,  a  corporation 
created  under  and  by  virtue  of  the  statutes 
of  Missouri,  had  succeeded  to  all  tbe  prop- 
erty of  the  Robins  Mining  Oimpany,  a  co- 
partnership theretofore  existing,  and  verbally 
agreed  to  pay  all  the  debts  of  such  copan- 
nershlp.    A  witness  was  called  and  pennit- 

f  1.  See  Corporations,  voL  U,  Cent  Dig.  }  J68S. 
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ted  to  testify  what  the  president  of  the  cor- 
poration, more  than  18  months  after  the  al- 
leged assumption,  aaid  with  regard  to  the 
action  of  the  corporation  In  the  matter. 
.Tudgment  was  rendered  for  the  plaintiff  In 
the  fnll  amount  claimed,  a  motion  for  a  new 
trial  l)eing  overruled.  The  defendant  ie  now 
here  as  plaintiff  in  error  to  obtain  its  reversal 
npon  several  alleged  grounds  of  error. 

There  is  substantial  error  in  the  admission 
of  the  evidence  as  to  what  the  president  of 
the  corporation  said  with  regard  to  the  as- 
sumption of  these  debts  by  the  corporation; 
it  was  mere  hearsay  evidence.  The  oflScers 
of  a  corporation  are  its  agents;  their  acts 
and  admissions,  within  the  scope  of  their 
authority,  bind  the  corporation  like  the  acts 
and  admissions  of  any  other  agent.  The  con- 
ditions which  would  warrant  us  in  holding 
that  the  admission  of  a  president  bound  a 
corporation  are  not  here  sliown  to  exist  His 
conversation  purported  to  narrate  transac- 
tions which  had  occurred  some  18  months 
prior  to  the  time  of  such  conversation,  and 
while  engaged  In  a  business  not  shown  to 
be  that  of  the  corporation  which  he  repre- 
sented; neither  was  such  admission  in  any 
way  shown  to  have  been  authorized  by  the 
corporation.  The  correct  rule  seems  to  be 
well  stated  In  Clarlc  &  Marshall  on  Private 
Ck>rporation8,  vol.  3,  i  728:  "The  president 
of  a  corporation  has  no  authority  to  act  for 
or  bind  it  by  contracts,  or  otherwise,  by  vir- 
tue of  his  office,  and  therefore  his  admissions 
or  declarations,  although  made  on  behalf  of 
the  corporation,  are  not  binding  upon  it  or 
admissible  In  evidence  against  it,  unless  they 
are  expressly  authorized  by  the  corporation, 
or  are  made  in  the  course  of  transactions 
which  are  within  the  scope  of  the  authority 
conferred  upon  him,  and  are  a  part  of  the 
res  gestsB.  If  the  president,  however,  Is  In- 
tmsted  with  the  general  management  of  the 
corporation,  or  the  management  of  a  partic- 
ular transaction,  any  admission  or  declara- 
tion by  him  wltliin  the  scope  of  his  author- 
ity is  the  admission  or  declaration  of  the  cor- 
poration." Many  authorities  are  cited  In  sup- 
port of  this  proposition.  The  case  of  Central 
Electric  Company  v.  Sprague  Electric  Com- 
pany, 120  Fed.  025,  57  C.  C.  A.  197,  was  one 
in  its  tacts  much  like  the  case  at  bar.  It 
was  there  said:  "Statements  of  officers  of  a 
corporation  that  the  company  had  agreed  to 
pay  the  obligations  of  another  corporation 
whose  assets  it  had  acquired  were  Incompe- 
tent to  show  such  agreement."  Other  cases 
to  the  same  effect  are:  Hardwick  Savings 
Bank  &  Trust  Company  v.  Drenan,  72  Vt. 
438,  48  Atl.  &15;  Humbough  v.  Southern  Imp. 
Co.,  112  N.  C.  751,  17  S.  E.  530,  34  Am.  St 
Rep.  528;  Henry  &  Co.  v.  Bank,  C3  Ala.  527; 
Johnston  v.  Loan  Ass'n,  104  Pa.  394;  Hawey 
V.  Railway  Co.,  20  N.  Y.  392;  Thompson, 
Ija-w  of  Corporations,  vol.  4,  {  4(556.  The 
same  principle  has  been  decided  by  this  court 
in  Dodge  v.  Chllds,  38  Kan.  526.  16  Pac.  815; 
A.,  T.  &  S.  F.  R.  R.  Co.  T.  Wilkinson,  55 


Kan.  83,  89  Pac.  1043;  Tennis  v.  Rapid 
Transit  Co.,  45  Kan.  503,  25  Pac.  876;  Mo. 
Pac.  Ry.  Co.  v.  Johnson,  55  Kan.  344,  40  Pac. 
641;  A.,  T.  ft  S.  F.  R.  R.  Co.  v.  Osborn,  58 
Kan.  768,  51  Pac.  286;  Walker  et  al.  v. 
O'Oonnell,  59  Kan.  306,  52  Pac.  804.  There 
was  no  evidence  whatever  that  the  president 
had  had  authority  conferred  upon  him  in  re- 
gard to  this  matter.  The  burden  in  this  re- 
spect rested  upon  the  plaintiff.  The  manage- 
ment of  the  affairs  of  a  corporation  are  in 
the  hands  of  the  directors;  there  is  no  pre- 
sumption that  the  president  has  had  delegat- 
ed to  him  the  i)ower  to  bind  his  corporation 
for  the  payment  of  the  debt  of  another;  nei- 
ther was  the  admission  testified  to  connected 
with  the  transactions  as  a  part  of  the  res 
gestic.  The  court  was  clearly  In  error  in  ad- 
mitting this  evidence. 

It  is  suggested  that  such  portion  of  the 
judgment  as  rests  upon  the  first  five  counts 
should  be  affirmed.  It  is  quite  a  serious 
question  whether  there  was  any  evidence  in 
support  of  these  counts;  but,  admitting  that 
there  was.  It  would  not  be  proper  to  carve 
out  of  the  total  amount  found  due  so  much 
as  we  might  suppose  was  found  to  exist  by 
reason  of  the  first  five  counts.  The  Judgment 
is  an  entirety.  It  is  all  rendered  bad  be- 
en use  we  cannot  state  how  much.  If  any,  of 
It  is  good. 

Some  other  errors  are  counted  upon,  which 
we  have  carefully  examined,  but  find  no  rea- 
son to  reverse  because  of. 

For  the  error  above  pointed  out,  the  Judg- 
ment will  be  reversed,  and  the  cause  re- 
manded for  farther  proceedings.  All  the 
Justices  concurring. 


KENNEDY  v.  KENNEDY.    (No.  1,640.) 
(Supreme  Court  of  Nevada.     July  11,  1904.) 

NEW  TBIAiAnEWLT   DISCOVEaED   EVIDENCE. 

1.  In  a  divorce  suit  in  which  the  evidence  on 
Which  plaintiff  had  judgment  was  mainly  his 
own  teatimony,  defendant  is  entitled  to  a  new 
'trial  on  the  ground  of  newly  discovered  evi- 
dence; her  motion  being  supported  by  plain- 
tiff's affidavit,  stating  he  was  mistaken  in  the 
teatimony  he  gave,  specifying  the  particulars, 
which  embrace  the  essential  facts  in  the  case. 

Appeal  from  District  Court,  Washoe  Coun- 
ty; B.  F.  Curler,  Judge. 

Action  by  Thomas  Kennedy  against  Min- 
nie F.  Kennedy.  New  trial  was  denied  to  de- 
fendant, and  she  appeals.    Reversed. 

See  74  Pac.  7. 

Norcross  &  Orr,  for  appellant.  BenJ.  Curl- 
er, for  respondent. 

FITZGERALD,  J.  Plaintiff  recovered  Judg- 
ment against  defendant,  dissolving  the  bonds 
of  matrimony  between  them.  Defendant 
moved  for  a  new  trial  on  the  grounds  of 
newly  discovered  evidence.  The  question  for 
determination  is,  is  the  newly  discovered  evi- 
dence sufficient  to  entitle  defendant  to  a  new 
trial?    I  think  it  is.    The  evidence  on  which 
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the  judgment  of  divorce  was  granted  was 
mainly  that  of  the  plaintiff.  In  support  of 
her  motion  for  a  new  trial,  defendant  filed  an 
aflidavit  of  the  plaintiff,  In  which  he  says  he 
was  mistaken  In  the  testimony  that  he  gare 
at  the  trial;  specifying  the  particulars  In 
which  be  was  mistaken.  The  particulars 
specified  embrace  all  the  essential  facts  of 
the  case  on  which  a  judgment  of  divorce 
could  have  been  granted.  Since  the  plaintiff, 
under  oath,  admits  that  he  was  mistaken  in 
these  facts,  it  should  be  taken  as  true  that 
the  newly  discovered  evidence  completely 
overthrows  and  nullifies  the  evidence  given 
at  the  trial,  and  on  which  the  judgment  of 
divorce  was  granted. 

The  judgment  of  the  trial  court  denying 
the  motion  of  defendant  for  a  new  trial  is  re- 
versed, and  a  new  trial  of  the  case  la  or- 
dered. 

TALBOT,  J.,  concura 


STATE  T.  ROBERTS  et  al.       (No.  1,650.) 
(Supreme  C!ourt  of  Nevada.     July  2,  1904.) 

J0BT— CHALLKNGES— QBOUNnS  —  IMPLIED    BIAS 
— FORMATION    OF    OPINION. 

1.  Under  Criminal  Practice  Act.  §  340  (Cut- 
ting's Compilation,  |  430.5),  making  the  forma- 
tion 01  expression  of  an  unqualified  opinion  of 
guilt,  when  not  based  upon  the  reading  of  news- 
paper accounts  of  the  transaction,  ground  for 
challenge  for  implied  bias,  the  formation  or  ex- 
pression of  an  unqualified  opinion,  when  shown 
not  to  have  been  based  on  newspaper  accounts 
alone,  renders  the  juror  incompetent,  though, 
in  response  to  a  question  of  the  court,  he  says 
that  he  can  put  aside  what  he  has  heard  and 
read,  and  give  defendant  an  impartial  trial. 

Appeal  from  District  Court,  Humboldt 
County!  S.  J.  Bonnefleld,  Jr.,  Judge. 

Fred  Roberts  and  others  were  convicted  of 
murder  in  the  first  degree,  and  appeal.  Re- 
versed. 

M.  S.  Bonnefleld,  F.  X.  Murphy,  and  Wil- 
liam Woodbum,  for  appellants.  James  G. 
Sweeney,  Atty,  Gen.,  and  H.  Warren,  for  the 
State. 

BELKNAP,  0.  J.  The  prisoners  were  con- 
victed of  murder  in  the  first  degree.  A  mo- 
tion for  a  new  trial  was  denied.  They  have 
appealed  from  the  order  and  judgment. 

In  impaneling  the  trial  jury,  Richard  Bar- 
ry was  examined.  He  stated,  in  substance, 
that  he  thought  he  had  conversed  with  some 
of  the  witnesses,  and  with  persons  who  pre- 
tended to  know  tlie  facts;  that  he  had  read 
newspaper  accounts  of  the  crime;  that  he  had 
heard  and  read  that  deceased  had  been  killed 
on  a  freight  train  east  of  Lovelock  about  Au- 
gust 20th,  last,  and  prior  to  his  death  had 
identified  the  prisoners,  or  some  of  them,  as 
the  guilty  parties;  that  he  had  formed  and  ex- 
pressed an  opinion  with  reference  to  the  guilt 
or  Innocence  of  the  prisoners;  that  his  opinion 
became  fixed  and  definite  at  the  time  he  read 


and  heard  of  the  offeose,  and  he  then  ttad 
such  opinion,  based  upon  what  he  had  heard; 
and  ttiat  he  bad  expressed  that  opinion.  He 
was  then  challenged  on  the  ground  that  be 
had  formed  and  expressed  an  unqualified 
opinion  as  to  the  gniit  or  Innocence  of  the 
accused.  In  cross-examination  by  the  prose- 
cution, he  testified  that  his  mind  was  not  then 
in  condition  to  render  a  verdict  against  the 
prisoners  from  wliat  he  bad  heard;  that  his 
opinion  was  formed  upon  general  rumors, 
and  from  what  be  bad  read  in  the  newspa- 
pers; that  be  would  not  refuse  to  give  any 
one  a  fair  trial  and  rest  his  verdict  upon  the 
law  and  evidence;  that,  if  what  he  had  heard 
and  read  was  true,  the  prisoners  were  guilty, 
and,  if  untrue,  were  not  guilty,  of  the  offense 
charged,  and,  if  sworn  as  a  juror,  be  would 
lay  aside  anything  be  had  heard,  and  try  the 
case  upon  the  evidence  and  law,  and  render  a 
true  verdict  accordingly.  The  court  then 
asked  him  the  following  question:  "I  un- 
derstand you  to  say  yoa  are  conscious  that, 
if  you  are  sworn  and  accepted  as  a  juror, 
you  could  put  aside  everything  you  have 
heard  and  read,  and  try  the  case  according 
to  the  evidence  and  the  law,  and  give  the 
defendants  a  fair  and  impartial  trial?"  To 
which  be  answered,  "I  could."  The  court 
overruled  the  challenge.  Defendants,  whose 
peremptory  challenges  were  exhausted  before 
the  completion  of  the  jury,  excepted. 

Giving  full  consideration  to  all  of  the  tes- 
timony contained  in  the  above  statem^it  of 
the  juror,  it  shows  that  he  bad  expressed  an 
unqualified  opinion  that  the  prisoners  were 
guilty  or  not  guilty  of  the  offense  cliarged. 
Section  340  of  the  Criminal  practice  act  (sec- 
tion 4S05,  Cutting's  Compilation)  enumerates 
nine  separate  cases  for  a  challenge  for  im- 
plied bias,  as  follows  (section  4305;  section 
340):  "A  challenge  for  Implied  bias  may  be 
taken  for  all  or  any  of  the  following  causes: 
•  ♦  •  Eighth,  having  formed  or  expressed 
an  unqualified  opinion  or  belief  that  the  pris- 
oner is  guilty  of  the  offense  charged:  pro- 
vided, that  such  unqualified  opinion  or  belief 
shall  not  have  been  formed  or  expressed  or 
based  upon  the  reading  of  newspaper  ac- 
counts of  the  transaction."  That  the  juror's 
opinion  was  not  based  upon  newspaper  ac- 
counts alone  is  satisfactorily  shown  by  bis 
testimony  in  response  to  questions  asked  by 
the  court  at  the  conclusion  of  bis  examina- 
tion. The  answer  made  by  the  Juror  in 
cross-examination  could  not  affect  the  ques- 
tion of  his  competency,  under  the  statute. 
As  was  said  by  the  Supreme  Court  of  Cali- 
fornia in  a  similar  case:  "It  was  of  no  sort 
of  import  whether  he  in  fact  had  any  preju- 
dice agaln.<5t  the  prisoner,  or  not,  or  whether 
he  supposed,  as  a  juror,  he  would  be  gov- 
erned by  the  evidence,  or  not.  The  admitted 
fact  being  that  he  had  unqualifiedly  express- 
ed his  opinion  upon  the  question  of  the  guilt 
or  innocence  of  the  prisoner,  be  thereby  be- 
came, in  judgment  of  law,  incompetent  to 
serve  as  a  Juror,  Just  as  if  it  had  appeared 
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that  be  mn  related  by  consanguinity  to  the 
prisoner  (also  a  ground  of  challenge  for  Im- 
plied bias).  In  which  case  it  woald  be  Idle  to 
Inquire  of  the  proposed  Juror  whether  or  not. 
In  his  opinion,  he  could  gire  his  accused  kins- 
man an  Impartial  trial."  People  v.  Edwards, 
41  Cal.  GIO:  People  t.  Brottaerton,  43  CaL  C30; 
People  V.  Cottle.  6  C5al.  227. 

The  court  erred  In  overruling  the  challenge. 
Judgment  reversed,  and  cause  remanded  tor 
a  new  trial. 

TALBOT  and  PITZGERAU),  JJ.,  concur. 


(15  Or.  2Z4) 

WRianT-BLODGRTT  CO.,  Limited,  T.  AS- 
TORIA CO. 
(Supreme  Court  of  Oregon.    July  18,  1901.) 

VENDOB  AND  PtJBCHASER— PAYMENT— TIMK—KS- 
SE.N'CE  or  CONTKACT— SPECIFIC  FEBFOBMANCE 
— UEEDS—ESCBOW— DELI  VEST  —  SUBSEQUEMT 
BALE. 

1.  Time  of  payment  is  not  of  the  essence  of. 
a  contract  for  the  sale  of  real  estirte  in  equity, 
unless   made   so   by    express   agreement   of   the 

garties,  by  the  nature  of  the  contract  itself,  or 
y  the  circnmatances  under  which  the  contract 
was  executed. 

i.  Specific  performance  of  a  sale  of  real  es- 
tate will  ordinarily  be  granted,  though  the  pur- 
chase price  was  not  paid  or  tendered  at  the 
exact  time  fixed,  when  the  party  seelcing  per-* 
lormance  has  acted  in  good  faith,  and  with  rea- 
sonable diligence,  unless  there  has  been  a  change 
of  circumstances  affecting  the  equities  Of  the 
parties. 

3.  Where,  under  a  contract  for  the  sale  of  real 
estate,  the  deed  was  deposited  in  escrow,  to  be 
doli%'ered  on  payment  of  the  price  after  exam- 
ination of  the  title  by  the  purchaser's  attor- 
neys, and  there  was  no  understandin);  or  stipu- 
lation that  the  deed  should  not  be  delivered  un- 
less the  price  was  paid  on  a  particular  day, 
and  no  attempt  wns  made  to  withdraw  the  deed 
before  the  conditions  of  the  deposit  had  been 
complied  with  by  the  Rrantoe.  title  passed  to 
such  grantee  on  delivery  of  the  deed  as  against 
a  purchaser  from  the  grantor  on  the  day  the 
deed  was  delivered. 

Appeal  from  Circuit  Court,  Linn  County;' 
E.  P.  Boise,  Judge. 

Action  by  the  Wrlght-Blodgett  Company, 
Limited,  against  the  Astoria  Company.  From 
a  Judgment  in  favor  of  plaintiff,  defendant 
appeals.    Affirmed. 

Weatherford  &  Wyatt,  for  appellant  Ii. 
M.  Curl  and  Percy  R.  Kelly,  for  respondent 

BEAN,  J.  Tills  is  ft  suit  to  remove  a  clond 
from  title.  The  material  facts  are  practical- 
ly nndls|>uted.  In  the  latter  part  of  October, 
1001.  J.  J.  Collins  contracted  with  John  Hol- 
land to  purchase  from  him  for  the  plaintiflC 
160  acres  of  unimproved  timber  land  in  Linn 
county  for  $2,000.  On  November  Stb  Holland 
and  wife  e.^ec«ted  a  deed  to  the  plaintiff  for 
the  property,  and  delivered  it  to  Collins 
under  an  agreement  that  be  should  deposit  it 
with  the  backing  firm  of  J.  W.  Cusick  &  Co., 
at  Albany,  to  be  held  by  the  bank  nntil  an 

Y  1.  Se«  Veudor  uid  Purcliai)«r,  roL  iS,  Cent.  Pis, 
I  1^1. 


abstract  conld  be  procured,  tbe  title  approved, 
and  plaintiff  make  payment  of  the  purchase 
price,  when  the  bank  should  deliver  tlie  deed 
to  It  Collins  deposited  tbe  deed  with  the 
bank,  as  agreed  u|x>n,  where  it  remained  un- 
til the  22d  of  November,  when  the  purchose 
price  wns  paid  to  the  bank  betneen  2  and 
3  o'clock  lu  the  afternoon,  and  the  deed  de- 
livered to  the  plaintiff's  agent,  without  any 
notice  or  kuowledge  of  an  adverse  claim  to 
the  projjorty.  About  11  o'clock  on  the  same 
day,  however,  the  defendont  comiiany  con- 
tracted orally  with  Ilolland  to  purchase  tbe 
property  for  $2,2.'j0,  and  at  0  o'clock  in  the 
afternoon,  after  the  delivery  of  tlie  deed  by 
tbe  bank  to  tbe  plaintiff,  Holland  made  a 
deed  purporting  to  convey  tl)e  property  to 
the  defendant  At  the  time  of  tbe  purchase 
tbe  defendant  was  advised  of  tbe  previous 
deed,  and  obtained  from  Holland  an  order  on 
tbe  bank  for  its  possession.  Tbe  only  snb- 
stnntlal  conflict  Is  as  to  the  time  the  purchase 
price  was  to  be  paid  by  the  plaintiff  to  the 
bank  and  the  deed  ta1;en  up.  The  contention 
for  tlie  defendant  Is  that  the  money  should, 
be  paid  by  the '12th  of  November,  and  Ita 
testimony  tends  to  show  that  the  agreement 
was  to  this  effect  Collins,  on  the  other  hand, 
says  tbat  the  understanding  was  that  the 
deed,  together  with  a  large  number  of  deeds 
from  other  parties  for  land  In  the  same  vl- 
dbity,  ahonid  be  deposited  with  tbe  bank  by 
that  date,  and  the  purchase  price  should  be 
paid  thereafter  as  soon  as  abstracts  of  title 
could  be  secured  and  the  title  examined.  We 
do  not  regard  this  point  as  at  all  material, 
however.  It  is  agreed  by  all  that  the  deed 
was  made  and  deposited  by  Holland  with  the 
bank  to  be  delivered  to  tbe  purchaser  u|)on 
the  payment  of  the  purchase  price,  and  that 
there  was  no  withdrawal,  or  attempted  with- 
drawal, of  the  deed  before  tbe  conditions  of 
the  dciK)sit  were  compiled  with  by  the  gran- 
tee. Even  if  the  purchase  price  was  to  be 
paid,  as  defendant  contends,  on  or  before 
the  12tb  of  November,  time  was  not  a  mate- 
rial or  an  essential  part  of  the  contract,  nor 
was  it  made  the  essence  thereof  by  agree- 
ment of  the  parties.  There  was  no  under- 
standing or  stipulation  that  the  deed  should 
not  be  delivered  unless  plaintiff  paid  the  pur- 
chase price  by  a  day  certain.  In  equity  the 
time  of  payment  is  not  of  the  essence  of  a 
contract  for  the  sale  of  real  estate  unless 
made  so  by  express  agreement  of  the  parties, 
by  the'nature  of  the  contract  Itself,  or  by  the 
circumstances  under  which  the  contract  was 
executed.  Specific  performance  of  a  contract 
for  the  sale  of  real  estate  will  ordinarily  be 
decreed,  even  though  the  purchase  money  was 
not  paid  or  tendered  at  the  exact  time  flzed 
by  the  contract,  when  the  party  seeking  the 
performance  has  acted  in  good  faith,  and 
with  reasonable  diligence,  unless  there  has 
been  such  a  change  of  circumstances  affect- 
ing the  equities  of  the  parties  or  the  Justice 
of  the  contract  as  to  make  It  inequitable  that 
It  should  btf  enforced.    Kuott  v.  Stephens,  B 
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Or.  285;  Frlnk  t.  Thomas,  20  Or.  266, 26  Paa 
717,  12  Ii.  R.  A.  239;  Bank  of  Coluiabla  t. 
Hagner,  1  Pet  464,  7  L.  Ed.  219 ;  Barnard  t. 
Lee,  97  Mass.  92;  Hall  &  Rawson  ▼.  Dela- 
plalne,  6  Wis.  206,  68  Am.  Dec.  67.  The 
plaintiff  lo  this  case  was  guilty  of  DO  laches. 
It  paid  the  money  to  the  bank  as  soon  as  the 
abstract  had  been  prepared  and  the  title 
approved  by  Ita  attorney,  and  there  is  noth- 
ing in  the  character  of  the  property  or  the 
mature  of  the  transaction  to  Indicate  that  the 
time  of  payment  was  intended  to  be  essen- 
tial. The  property  in  controversy  was  un- 
improved timber  land.  The  evidence  indi- 
cates that  at  the  time  the  plalntlS  contracted 
for  its  purchase  it  was  increasing  in  value, 
but  there  is  nothing  to  show  that  it  was  of 
such  an  uncertain  or  fluctuating  value  as  to 
make  time  the  essence  of  the  contract  when 
not  so  provided  therein.  If,  as  defendant  con- 
tends, the  agreement  was  that  the  purchase 
price  should  be  paid  by  the  plaintiff  on  or 
before  the  12th  of  November,  Holland  per^ 
baps  had  a  right,  upon  a  failure  to  make  such 
payment,  to  revoke  the  deposit  and  recall  the- 
deed;  but  be  did  nothing  of  the  kind.  On 
the  contrary,  he  allowed  the  deed  to  remain 
.»n  deposit  with  the  bank,  and  when  the  oon- 
(Utlons  of  the  deposit  were  subsequently  com- 
l>Hed  with  by  the  grantee,  and  the  deed  de- 
livered to  it  by  the  bank,  the  title  passed,  and 
Holland  could  not  thereafter  convey  the  proi>- 
erty  to  another. 

It  follows  that  the  decree  of  the  court  be- 
low must  be  affirmed,  and  It  Is  ao  ordered. 
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FERGUSON  V.  RAT.« 
(Snpreme  Gonrt  of  Oregon.    Jnly  18,  1904) 

PBBSOIfAL    PBOPEBTT— FOSBKSSION— "TaEABOBK 

TBOVS"— LOST  OB  AXANDONKO  PBOP- 

BKTT — TU'LB. 

1.  Oold-bearlng  guartz  rock  found  buried  In 
the  ground,  where  it  had  evidently  been  placed 
several  years  before,  did  not  constitute  "trea*- 
nre  trove"  belonging  to  the  state  or  the  finder. 

2.  Plaintiff,  white  In  possession  of  defend- 
ant's premises  under  a  lease,  discovered  rich 
specimens  of  gold-bearing  quarts  lying  on  top  of 
the  ground.  By  Investi^tion  he  dug  ap  a  large 
luantity  of  such  quarts  found  lying  in  the  soil 
mconnected  with  any  ledge,  pocket,  placer,  or 

other  natural  deposit,  the  quartz  being  Imbedded 
m  the  loose  surface  soil,  there  being  also  evi- 
dences of  a  sack  or  duck  cloth  in  which  the 
quarts  might  have  been  buried.  Beld,  that  such 
miartz  was  not  lost  or  abandoned  property,  and 
therefore  beion^ed  to  the  owner  of  the  soil, 
and  not  to  the  finder. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; H.  K.  Hanna,  Judge. 

Action  by  Robert  A.  Ferguson  against 
Charles  R.  Ray.  From  a  Judgment  in  favor 
of  plaintiff,  defendant  appeals.    Reversed. 

The  plaintiff,  being  In  possession  of  de- 
fendant's premises  under  a  lease,  while  cut- 
dng  wood  thereon  In  the  afternoon  of  No- 
vember 14,  1901,  discovered  a  rich  specimen 
of  gold-bearing  quarta  lying  on  top  of  the 
gronnd.     Ue  at  once  secured  *  pick  and 
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shovel,  and  on  scraping  the  leaves  away  he 
found  one  or  two  other  small  pieces  "<»  top," 
as   he  testified,   "or  almost  on  top  of  the 
ground,  sticking  through  the  ground."     On 
digging  through  the  surface  he  found  others, 
extending  to  the  depth  of  10  or  12  inches,  in 
all   weighing,    approximately,    17^   pounds. 
There  were  no  indications  present  of  any  nat- 
ural ledge  or  lode  of  gold-bearing  or  other 
quartz  In  place,  or  of  any  pocket  or  placer  or 
other  natural  deposit,  the  formation  In  which 
the  specimens  were  Imbedded  being  describ- 
ed as  "a  loose  surface  soil."     Plaintiff  dis- 
posed of  a  part  of  the  quartz,  estimated  as 
being  half  of  it  in  value,  and  delivered  the 
remainder,  8%  pounds  in  weight,  to  defend- 
ant. Bay.     He  now  brings  trover  for  tlie 
quartz  thus  delivered  to  the  defendant,  al- 
leging that  It  was  obtained  from  him  through 
duress  and  threats  of  arrest  and  imprison- 
ment and  false  and  fraudulent  representa- 
tions.    The  defendant  answers  (1)  that  the 
specimens  were  his  property  by  reason  of 
having  been  extracted  from  his  land,  and  (2) 
by  virtue  of  an  agreement  entered  Into  be- 
tween him  and  the  plaintiff,  whereby,  upon 
an  ascertainment  of  values  and  an  account- 
ing, defendant  was  to  pay  plaintiff  one-half 
of  the  excess  value.  If  any  should  appear, 
between  the  rock  delivered  to  defendant  and 
that  disposed  of  by  plaintiff.    The  evidence 
shows  that  two  trees  standing  nearest  the 
place  pf  discovery  bear  some  old  marks,  con- 
sisting of  one  or  more  blazes,  as  If  made  with 
ain  ax,  and  indentations  having  the  appear- 
ance of  being  struck  with  a  hammer  or  some 
blunt  instrament;  that  another  has  been  par- 
tially peeled,  apparently  at  a  more  recent 
date;  that  many  trees  and  shrubs  In  the  vi- 
cinity contain  the  marks  of  an  ax,  and  that 
many  more  have  been  cut  away  and  made 
into  wood.     The  plaintiff  testiUed  touching 
the  ore  that  "it  bad  the  appearance  of  hav- 
ing been  placed  there  at  some  time  long  ago." 
Another  witness  testified  that  the  quartz  had 
at  one  time  been  connected  with  a  vein,  and 
had  been  broken  out;  that  there  were  Indi- 
cations of  the  marks  of  a  pick  or  a  hammer 
upon  portions  of  It,  as  it  had  the  appearance 
of  having  been  bruised,  and  that  the  break 
was  evidently  very  old;    and  still  another 
(using  his  language):    "I  found  evidence  of 
some  kind  of  old  cloth  there — duck  cloth. 
The  ground  was  stained  around  a  small  place 
there,  of  a  dark  brown  stain.    I  even  found  a 
few  old  duck  ravellngs — their  Impression — 
on  the  dirt  I  dug  up.    They  were  decayed 
through  until  they  would  not  hold  together, 
and  the  gronnd  about  It  for  a  space  of  four 
or  five  feet  was  stained  with  this  dark  brown 
stain,  or  about  the  color  of  it,  and  parts  of 
It  showed  prints  of  old  cloth  of  some  kind, 
and  a  few  old  ravellngs  that  were  perfecUy 
rotten.     I  tried  to  pick  them  up,  and  they 
would  not  hold  together."    No  evidence  was 
adduced  of  a  different  trend  or  tendency  rela- 
tive to  the  finding  or  the  place  thereof,  or  of 
the  circumstances  and  conditions  attending 
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either.  Upon  this  condition  of  the  record 
defendant  moved  for  a  nonsuit,  which  being 
denied,  and  Judgment  having  been  rendered 
adverse  to  him,  he  brings  tuis  appeal. 

W.  D.  Fenton  and  A.  S.  Hammond,  for  ap- 
pellant. E.  B..  Duf ur  and  H.  H.  Rlddell,  for 
respondent. 

WOLVERTON,  J.  (after  stating  the  facts). 
Tbe  theory  upon  which  the  cause  is  sought  to 
be  maintained  is  that  the  quarts,  the  subject 
of  the  dispute,  was  either  lost  or  abandoned 
property,  and  that  In  either  event  plaintiff  Is 
entitled  to  its  possession  or  value  as  against 
tbe  defendant  and  all  others  except  tbe  true 
owner.  As  the  property  was  found  beneath 
tbe  surface  of  the  earth,  not  upon  It,  the 
question  has  been  presented  whether  or  not 
It  la  treasure  trove.  We  are  firmly  Impressed 
that  it  cannot  be  so  considered.  Treasure 
trove,  and  Its  legal  status,  according  to 
Blackstone,  "Is  where  any  money,  or  coin, 
gold,  sliver,  plate,  or  bullion  is  found  hidden 
in  tbe  earth,  or  other  private  place,  the  own- 
er thereof  being  unknown;  in  which  case  the 
treasure  belongs  to  the  king.  But  If  he  that 
hid  it  be  known,  or  afterwards  found  out, 
the  owner,  and  not  the  king.  Is  entitled  to  It. 
Also  if  It  t>e  found  in  the  sea,  or  upon  the 
eai-th,  It  doth  not  belong  to  the  king,  but  to 
the  finder.  If  no  owner  appears.  •  •  • 
Formerly  all  treasure  trove  belonged  to  the 
finder,  bh  wns  also  the  rule  of  the  civil  law. 
Afterwards  It  was  Judged  expedient  for  tbe 
purposes  of  the  state,  and  particularly  for  the 
coinage,  to  allow  part  of  what  was  so  found 
to  the  king,  which  was  assigned  to  be  all 
hidden  treasure;  such  as  is  casually  lost  and 
unclaimed,  and  also  such  as  Is  designedly 
abandoned,  still  remaining  the  right  of  the 
fortunate  finder."  1  Bl.  Com.  (Lewis'  Ed.)  c. 
8.  •295,  296.  Bouvier  gives  the  same  defini- 
tion, except  that  he  adds  that  it  includes  not 
only  gold  and  silver,  but  whatever  may  con- 
stitute riches,  as  vases,  urns,  statues,  etc. 
Bouvier,  Diet.  Mr.  Chief  Justice  Appleton 
declares  that  "nothing  Is  treasure  trove  ex- 
cept gold  or  silver."  Livermwe  v.  White,  74 
Me.  452,  456,  43  Am.  Rep.  600.  So,  accord- 
ing to  an  article  found  In  the  Law  Timed 
(vol.  81,  p.  21),  the  prerogative  of  treasure 
trove  is  strictly  limited,  and  touches  only 
gold  and  silver  plate  and  bullion,  discarding 
the  baser  metals;  and  in  Klwes  v.  Brigg  Gas 
Co..  33  I.«w  Rep.  [Ch.  Div.]  562,  it  is  said 
tlwt  Roman  coins,  not  being  gold  or  silver 
coins,  did  not  fall  within  the  royal  preroga- 
tive of  treasure  trove.  A  case  has  come  to 
our  notice  where  It  seems  to  have  been  con- 
ceded tliat  certain  cups,  a  chalice,  pyxes,  and 
a  paten,  ail  of  silver,  were  treasure  trove 
(Attorney  General  v.  Moore,  Law  Rep.  [1  Ch. 
Dir.]  676),  and  another  where  solid  gold  rings 
and  ornaments  were  so  classed  (Queen  v. 
Thomas,  33  Law  .Tour.  [N.  S.]  p.  22).  In  a 
case  from  Pennsylvania  (Hnthniacher  v.  Har- 
riif  Adm'rs,  38  Fo.  491,  80  Am.  Dec.  502)  the 


court  say,  however,  of  treasure  trove: 
"Though  commonly  defined  as  gold  or  silver 
hidden  In  the  gixiund,  may,  in  our  commer- 
cial day,  be  taken  to  include  the  paper  repre- 
sentatives of  gold  and  silver,  especially  when 
they  are  found  hidden  with  both  of  these  pre- 
cious metals."  This  is  manifestly  an  en- 
largement of  the  common-law  Idea  of  the 
term,  and  we  have  been  unable  to  find  any 
cases  that  go  beyond  it.  We  find  expressions 
by  Chancellors  Walworth  and  Kent,  howev* 
et,  that  would  seem  to  give  it  further  scope, 
even  to  the  extent  of  comprising  all  chattels 
or  goods  hidden.  We  quote  from  the  former 
In  McLaughlin  v.  Walte,  6  Wend.  406,  21 
Am.  Dec.  232:  "If  chattels  are  found  secret-, 
ed  in  the  earth  or  elsewhere,  the  common 
law  presumes  the  owner  placed  them  there 
for  safety,  Intending  to  reclaim  them.  If 
the  owner  cannot  be  found,  he  is  presumed  to 
be  dead,  and'  that  the  secret  died  with  him. 
In  such  cases  the  property  belongs  to  the 
sovereign  of  tbe  country  as  the  heir  to  him 
who  was  the  owner;  but  if  they  are  found 
upon  the  surface  of  the  earth,  or  In  the  sea, 
if  no  owner  aiipears  to  claim  thenr,  it  Is  pre' 
flumed  they  have  been  intentionally  aban- 
doned by  the  former  proprietor;  and  as  such 
they  are  returned  into  the  common  mass  of 
things,  as  in  a  state  of  nature."  And  from 
the  latter  in  his  Commentaries  (2  Kent, 
Com.  •357):  "Xor  does  this  right  of  acquisi- 
tion [by  finding]  extend  to  goods  found  hid- 
den in  the  earth,  and  which  go  under  the  de- 
nomination of  treasure  trove.  Such  goods.  In 
England,  belonged  to  the  king."  It  is  at 
once  apparent,  however,  that  neither  of  these 
distinguished  Jurists  was  attempting  to  de- 
fine treasure  trove,  but  was  distinguishing  it 
as  it  respects  the  rights  of  the  finder  from 
goods  found  upon  the  surface  of  the  earth; 
hence  that  they  Intended  no  Innovation  upon 
the  common-law  idea  of  tbe  term.  Indeed, 
Chancellor  Walworth  cites  as  his  sole  author- 
ity from  volumes  1  and  2  of  Blackatone's 
Commentaries,  the  substance  of  which,  as  ft 
relates  to  the  subject  in  hand,  we  have  qwot- 
ed  above;  and  It  is  only  upon  the  principle 
indicated  that  tbe  citation  supports  him  at 
all.  But,  without  further  reference  to  the 
authorities,  or  attempting  to  define  more  pre- 
cisely the  scope  and  meaning  of  the  term 
"treasure  trove,"  we  may  very  safely  con- 
clude that,  in  view  of  the  nature  of  the  prop- 
erty in  controversy,  it  does  not  fall  within 
tbe  classification.  It  is  neither  gold  nor  bul- 
lion. It  is  irimply  what  may  be  correctly  de- 
nominated gold-beartng  quartz.  The  testi- 
mony varies  touching  the  relative  weight  of 
tbe  gold  as  compared  with  the  rock  in  which 
it  is  carried,  the  estimates  ranging  from  one- 
fourth  to  three-fourths,  but  it  is  manifest 
that  in  either  extreme  It  cannot  be  fitly  or 
properly  styled  bullion,  and  there  is  clearly 
nothing  else  that  will  give  It  the  stamp  of 
treasure  trove. 

Tills  brings  OS  back  to  the  real  contro- 
versy:   W«8  it  lost  or  abandoned  property. 
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or,  rather,  does  the  evidence  suffice  to  carry 
the  case  to  the  jury  upon  that  contention? 
The  novelty  of  the  affair  Is  such  as  to  In- 
duce hesitation,  and  to  Involve  us  in  some 
doubt;  but  a  careful  survey  of  the  author- 
ities impresses  us  that  it  cannot  be  char- 
acterized as  either  lost  or  abandoned  in  the 
sense  that  the  finder  is  entitled  to  its  pos- 
session or  ownership  as  against  the  owner  of 
the  soil.  Nor  do  we  think  that  any  reason- 
able Inference  that  such  Is  its  nature  and 
character  can  be  deduced  from  the  evidence, 
and  the  case  therefore  is  not  one  proper  for 
the  jury  to  pass  upon.  It  has  been  very  well 
understood  in  this  Jurisdiction,  since  the  case 
of  Severn  v.  Yoran,  16  Or.  269,  20  Pac.  100, 
8  Am.  St  Rep.  298,  and  the  more  recent  one 
of  Danlelson  v.  Roberts,  44  Or.  108,  74  Pac. 
913,  what  Is  meant  by  lost  or  abandoned  prop- 
erty. To  lose  is  casually  and  Involuntarily 
to  part  with  the  possession,  so  that  the  mind 
has  no  impress  of,  and  can  have  no  recourse 
to,  the  event;  and,  if  the  property  is  found  on 
the  surface  of  the  earth,  the  conditions  sug- 
gest that  It  has  been  intentionally  abandoned. 
and  as  such  has  returned  to  the  common 
mass  of  things,  in  a  state  of  nature,  which 
belongs  to  the  first  occupant  or  finder,  the 
owner  not  appearing  (1  Bl.  Com.  [Lewis'  Ed.] 
c.  8,  ♦295,  296;  2  Bl.  Com.  [Lewis'  Ed.] 
c.  26,  ♦402;  2  Kent,  Com.  'SSO;  McLaugbUn 
V.  Waite,  supra),  the  distinction  between  los- 
ing and  abandonment  being  that  one  is  in- 
voluntary, while  the  other  is  by  intent  or  de- 
sign. But  the  result,  as  it  relates  to  the 
property,  is  practically  the  same,  the  owner 
not  appearing  to  lay  claim  to  it.  In  the  one 
case  the  finder  has  the  right  to  the  posses- 
sion against  all  except  the  true  owner.  In 
the  other  he  acquires  the  absolute  property 
by  right  of  Ids  occupancy.  It  is  the  pre- 
sumption of  abandonment  that  obtains  until 
the  owner  appears  and  claims  the  property 
that  gives  the  right  as  legal  possessor  to  the 
first  occupier,  the  presumption  being  disput- 
able by  the  rightful  owner.  Such  presump- 
tion or  inference  does  not  obtain  as  to  prop- 
erty intentionally  left  or  deposited  in  a  des- 
ignated place,  and  possibly  forgotten  for  the 
time  being,  as  the  loss  depends  upon  some- 
thing more  than  knowledge  or  ignorance,  or 
the  memory  or  want  of  memory  of  the  owner 
as  to  the  locality  at  any  given  moment  "In 
such  case,"  says  Baron  Parke,  "the  taker  is 
not  Justified  in  concluding  that  the  goods 
were  lost,  because  there  is  Uttle  doubt  he 
must  have  believed  that  the  owner  would 
know  where  to  find  them  again,  and  he  had 
no  pretense  to  consider  them  abandoned  or 
derelict."  The  principle  Is  amply  Ulostrated 
in  the  cases.  In  Lawrence  v.  State,  1 
Humph.  228,  34  Am.  Dec.  644,  a  customer 
placed  his  pocketbook  on  a  table  in  a  barber 
shop,  and,  his  attention  being  attracted  to 
the  outside,  went  oat,  forgetting  it  The 
barber  discovered  the  pocketbook,  and  at- 
tempted to  appropriate  it,  and  it  was  held 
that  it  was  not  lost  property.    In  McAvoy 


V.  Medina,  11  Allen,  548,  87  Am.  Dec.  733, 
the  plaintur  picked  up  a  pocketbook  in  a 
barber  shop,  and  handed  it  to  the  barber, 
but,  the  owner  not  appearing  to  claim  It, 
sued  to  recover  it.  In  disposing  of  the  case 
Mr.  Justice  Dewey  says:  "This  property  is 
not,  under  the  circumstances,  to  be  treated 
as  lost  property  in  that  sense  In  which  the 
finder  has  a  valid  claim  to  hold  the  same 
until  called  for  by  the  ti'ue  owner.  The 
property  was  voluntarily  placed  upon  a  table 
in  the  defendant's  shop  by  a  customer  of 
bis,  who  accidentally  left  the  same  there, 
and  has  never  called  for  it  The  plaintiff 
also  came  there  as  a  customer,  and  first 
saw  the  same,  and  took  it  from  the  table. 
The  plaintiff  did  not  by  this  acquire  the 
right  to  take  the  property  from  the  shop, 
but  it  was  rather  the  duty  of  the  defendant 
*  *  *  to  uses  reasonable  care  for  the  safe- 
keeping of  the  same  until  the  owner  should 
call  for  it."  See,  also,  Kincaid  v.  Eaton,  98 
Mass.  139,  63  Am.  Dec.  142;  State  v.  Mc- 
Cann,  19  Mo.  249;  People  v.  McGarren,  17 
Wend.  460.  The  circumstances  must  be 
such,  considering  the  place  and  the  condi- 
tions under  which  the  property  was  found, 
as  to  lead  to  the  inference  that  tlte  prop- 
erty was  casually  or  involuntarily  left  where 
found,  or  there  can  be  no  losing.  This  is 
well  illustrated  by  the  case  of  Durfee  T. 
Jones,  11  R.  I.  588,  23  Am.  Rep.  528.  Plain- 
tiff bought  an  old  safe,  and  left  it  with  his 
agent  to  sell,  who  in  turn  left  it  with  de- 
fendant for  a  like  purpose.  The  defendant, 
in  looking  through  it,  found  a  roll  of  bills, 
amounting  to  $165,  between  the  wooden  lin- 
ing and  the  sheet-iron  exterior,  which  could 
only  have  gotten  or  been  placed  there  through 
a  large  crack  in  the  lining.  The  court  said: 
"We  think  the  money  here,  though  designed- 
ly left  in  the  safe,  was  probably  not  design- 
edly put  in  the  crevice  or  interspace  where 
it  was  found,  but  that,  being  left  tn  the 
safe,  it  probably  slipped  or  was  accidentally 
shoved  into  the  place  where  it  was  found 
without  the  knowledge  of  the  liwner,  and  so 
was  lost,  in  the  Bttlcter  sense  of  the  word. 
The  money  was  not  simply  deposited  and 
forgotten,  but  deposited  and  lost  by  reason 
of  a  defect  or  insecurity  in  the  place  of  de- 
posit" The  circumstances  and  conditions  of 
the  place  where  found  afforded  the  indicia 
from  which  the  Inference  of  a  losing  vraa 
deduced.  Now,  In  the  case  at  bar,  the  quartz 
was  not  found  on  the  surface  of  the  earth. 
True,  a  small  piece  or  so  was  picked  up 
from  the  surface,  but,  if  this  were  all,  there 
would  have  been  no  controversy.  The  re- 
mainder was  found  imbedded  in  the  earth, 
and  the  presumption  that  it  was  lost  which 
attends  property  found  on  the  surface  of  the 
earth  Is  wanting,  so  that  there  was  no  In- 
ference for  the  jury,  deducible  from  tlie  place 
of  finding  and  the  conditions  of  the  property, 
that  it  was  lost  property.  Indeed,  the  evi- 
dence, it  would  seem,  refutes  any  such  pre- 
sumption m  Inference.    The  property  was 
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valuable.  It  bad  certainly  at  some  time  pre- 
Tiooa  been  detached  by  human  agency  from 
a  ledge,  ita  natural  place  of  deposit;  and  the 
evidence  that  it  was  once  contained  in  a  bag 
of  some  Ivind  of  cloth,  and  that  trees  near- 
est the  place  of  finding  bore  some  old  marlu, 
apparently  made  by  design  to  aid  in  locat- 
ing the  property,  would  indicate  that  it  was 
TOluutarily  deposited  where  found.  What 
effect  the  elements  have  had  upon  the  con- 
ditions and  position  in  which  it  was  left 
could  only  he  the  merest  conjecture.  In  any 
event,  there  could  be  no  inference  of  a  los- 
ing or  abandonment  from  the  conditions  pres- 
ent at  the  finding,  and  this  is  all  the  knowl- 
edge we  Imve  respecting  the  matter;  so  that 
tlie  case  w^as  not  such  as  was  proper  to  be 
left  to  the  Jury  for  their  determination  upon 
the  theory  that  the  property  was  lost  or 
abandoned.  The  case,  to  our  mind,  fails 
within  the  principle  of  a  class  of  cases  which 
we  will  now  notice,  and  wtiicb  counsel  for 
defendant  rely  upon  as  controlling.  The  one 
most  neai-ly  illustrative  is  South  Stafford- 
shire Waterworks  v.  Sharman,  65  Ii.  J.  (N. 
8.)  4G0.  The  subject  of  the  controversy  there 
was  two  gold  rings  found  by  a  laborer  in  a 
pool  npon  the  premises  of  his  employers. 
He  was  engaged  In  cleaning  out  the  pool, 
and,  after  throwing  out  large  quantities  of 
mnd,  came  across  the  rings  and  some  other 
articles  of  interest.  Lord  Russell,  in  an- 
nouncing his  opinion,  quotes  from  Pollock 
and  Wright  on  Possession  In  the  Common 
Law,  pp.  40,  41,  as  follows:  "The  possession 
of  the  land  carries  with  it  in  general,  by 
our  law,  possession  of  cverytliiug  which  Is 
attached  to  or  under  tliat  land,  and,  in  the 
absence  of  a  better  title  elsewhere,  the  right 
to  possess  it  also.  And  it  makes  no  differ- 
ence that  the  possessor  is  not  aware  of  the 
thing's  existence."  "It  is  free  to  any  one 
who  requires  a  specific  intention  as  part  of 
de  facto  possession  to  treat  this  as  a  positive 
rule  of  law.  But  it  seems  preferable  to  say 
that  the  legal  possession  rests  on  a  real  de 
facto  possession,  constituted  by  the  occu- 
pier's general  power  and  Intent  to  exclude 
unauthorized  Interference."  And  then  says: 
"It  is  upon  the  principle  expressed  In  this 
[the  latter]  passage  that  I  base  my  Judg- 
ment, for  it  shows  the  broad  distinction  be- 
tween the  present  case  and  the  case  contem- 
plated in  the  passage  cited  to  us  in  course  of 
the  argument  from  Blackstones  Commenta- 
ries, showing  that  a  Jewel  cast  Into  the  sea 
or  on  the  public  highway  could  not  be  said 
to  be  In  the  possession  of  any  one,  because 
no  one  had  a  right  to  exclude  another  from 
the  public  place;"  and  concludes  as  follows: 
"The  general  principle  is  that  where  any  one 
is  in  possession  of  house  or  land  which  be 
occupies,  and  over  which  he  manifests  an 
intention  of  exercising  a  control  and  pre- 
venting unauthorized  interference,  and  some- 
thing is  found  in  that  house  or  on  that  land 
by  a  stranger  or  a  servant,  the  presumption 
is  tliat  the  possession  of  the  article  found 


Is  In  the  owner  of  the  locus  In  quo."  An- 
other case  is  noted  in  Law  Notes  (vol.  7, 
No.  8,  p.  IGO),  decided  by  Supreme  Court  Jus- 
tice Forbes  of  New  York;  not  so  authorita- 
tive as  the  preceding  one,  as  it  does  not 
come  from  a  Court  of  Appeals,  but  the  prin- 
ciple is  recognized.  Some  ancient  dishes, 
supposed  to  have  been  buried  by  Col.  £d- 
meston,  an  ofilcer  in  the  French-Indian  war, 
150  years  ago,  at  a  time  when  he  was  obliged 
to  flee  from  the  Indians,  were  recently  plow- 
ed up,  and  it  was  held  as  to  them  to  be  well 
established  that  where  a  ttilng  la  imbedded 
In  the  soil  the  right  to  it  is  In  the  owner  of 
the  land,  unless  it  is  of  such  a  character  as 
to  constitute  treasure  trove.  Other  cases 
announcing  the  same  principle  are  Fiwes  ▼. 
Brigg  Gas  Co.,  supra;  Regina  v.  Bo  we.  Bell's 
Crown  Cas.  93.  Now,  we  have  here  prop- 
erty not  treasure  trove,  found  Imbedded  In 
the  soil  under  circumstances  repelling  the 
Idea  that  It  has  been  lost.  How  long  a  time 
It  bad  t>een  in  the  place  where  found  is  con- 
jectural, of  course,  but  It  had  probably  been 
there  many  years — long  enough,  at  least,  tliat 
only  a  trace  of  the  cloth  bag  tliat  once  con- 
tained It  was  left;  and  the  ownership  of  the 
land  where  found  is  in  the  defendant.  Be- 
ing in  tbe  ijossession  of  the  land,  and  exer- 
cising ownersiiip  over  it,  thus  manifesting  an 
intention  to  prevent  unauthorized  interfer- 
ence, we  must  conclude,  as  was  announced 
by  Lord  Russell  in  South  Staffordshire  Wa- 
terworks v.  Sharman,  supra,  tliat  "the  pre- 
sumption lis  that  the  possession  of  tbe  arti- 
cle found  Is  in  tlie  ownw  of  tbe  locus  in 
quo." 

There  was  error,  therefore.  In  denying  the 
nonsuit,  and  the  judgojient  appealed  from 
will  be  reversed,  and  tbe  cause  remanded 
for  such  other  proceedings  as  may  seem 
proper,  not  inconsistent  with  this  opinion. 


HARRINGTON  v.  DEMARIS. 
(Supreme  Court  of  Oregon.     July  18,  1004.) 

WATEB  COURSE— ABTIFICIAL  CHANGE— BIPABIAN 
BIGITTS— ADVERSE  USER— LIMITATION— QUAN- 
TITY AWARDED  —  EVIDENCE  —  8UFFICIENCT— 
KEASUBEMENT— DAMAGES— WAIVES  — APFEAI.. 

l.A  lower  riparian  owner  of  land  cannot 
show  an  adverse  use  of  the  water  against  an 
upper  riparian  owner,  in  the  absence  of  proof 
of  recognition  of  bis  right  by  the  upper  owner. 

2.  The  use  bf  an  upper  riparian  owner  of  wa- 
ter from  a  spring  which  was  never  tributary  to 
the  stream  in  which  a  lower  owner  claimed 
rights  is  not  adverse  to  the  lower  owner. 

3.  Where  it  appeared  in  a  suit  mstituted  in 
1900  to  enjoin  interference  with  the  flow  of 
water  in  the  channel  of  a  stream  to  plaintiff's 
premises  that  the  volume  of  water  flowing  in 
the  stream  to  plaintiff's  premises  was  annually 
diminishing,  but  that  plaintiff's  use  was  undis- 
turbed by  defendant  until  about  1898,  the  de- 
fendant's interference  with  the  flow  not  having 
l>een  sufficient  to  enable  him  to  invoke  the  stat- 
ute of  limitations,  his  use  of  the  water  could 
not  toll  the  plaintiff's  right  thereto. 

4.  Where  the  respective  owners  of  different 
tracts  of  land,  by  a  concert  of  action,  removed 
a  dam,  and  permitted  wpter  fi^om  (lie  springs 
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of  a  swamp  to  ron  Into  a  stream  which  the 
water  from  the  springs  had  never  run  into  be- 
fore, they  thereby  made  the  Bprings  tributary 
to  the  branch,  and  subject  to  the  rules  of  law 
applicable  to  riparian  ownership;  the  change 
having  been  acquiesced  in  for  more  than  15 
years. 

6.  In  an  action  to  enjoin  Interference  with 
the  flow  of  water  in  a  stream  subject  to  riparian 
rights  of  plaintiff,  evidence  examined,  and  held 
sufficient  to  sustain  an  award  of  48  inches  of 
water  to  plaintiff  for  the  purpose  of  irrigation. 

0.  Where,  in  a  suit  to  enjoin  interference  with 
the  flow  of  water  in  a  stream  subject  to  riparian 
rights  of  the  plaintiff,  the  decree  awarded  an 
apportionment  of  48  inches  of  the  water  of  the 
stream  to  plaintiff  for  the  purpose  of  irrigation, 
and  12  inches  more  in  the  bed  of  the  stream, 
plaintiff  is  entitled  to  48  square  inches  of  the  ver- 
tical cross-section  of  the  stream  as  it  ordinarily 
flows,  without  pressure,  to  be  measured  in  a  box 
12  inches  wide,  placed  in  his  dam  on  a  grade,  as 
near  as  possible,  with  the  fall  of  his  Irrigation 
ditch,  and  the  12  inches  decreed  him  in  the  bed 
of  the  stream  to  be  measured  in  the  same  man- 
ner at  his  dam,  in  a  box  of  the  same  dimensions, 
set  as  near  as  possible  on  the  same  grade  as  the 
average  fall  of  the  stream  as  it  flows  through  his 
land :  the  evidence  showing  that  the  stream  was 
about  3  feet  wide  and  from  7  to  8  inches  deep,  of 
which,  by  the  decree,  plaintiff  was  to  have  not  to 
exceed  one-half  of  the  entire  flow,  and  the  tes- 
timony implying  that  square  inches  of  the  ver- 
tical cross-section  of  the  stream  were  meant,  in 
estimating  the  volume  of  water. 

Appeal  from  Circuit  Court,  Umatilla  Coun- 
ty;  W.  R.  Ellis,  Judge. 

Suit  by  S.  F.  Harrington  against  A.  It. 
Demaris.  From  the  decree,  defendant  ap- 
peals.   Affirmed. 

This  Is  a  suit  by  S.  P.  Harrington  against 
A.  L.  Demaris  to  enjoin  interference  with  the 
flow  of  water  in  the  channel  of  a  creek  to 
plaintUT's  premises.  It  is  al  leged  in  the  amend- 
ed complaint,  in  substance,  that  until  August, 
1900,  a  natural  stream  of  water,  consisting  of 
about  480  inches,  had  its  source  from  time  im- 
memorial in  certain  springs  arising  in  and  Is- 
suing from  the  land  of  one  R.  M.  Dorothy, 
in  Umatilla  county,  and  flowed  westward 
through  defendant's  land,  thence  across  plain- 
tiff's premises,  and  through  the  lands  of  "oth- 
er persons,"  whereby  plaintiff's  premises  were 
subirrigated,  and  he  and  his  predecessors  in 
interest  bad  used  such  water  for  a  beueflclal 
purpose;  that  more  than  35  years  prior  to 
the  bringing  of  this  suit  his  grantor  dug  a 
ditch  from  the  channel  of  the  stream,  di- 
verting therefrom  120  inches  of  water,  which 
was  conducted  to  the  land  now  owned  by  him, 
and  there  continuously  used  adversely  to  the 
defendant  and  to  all  other  persons  fur  more 
than  10  years  prior  to  August,  1900,  in  irri- 
gating crops  and  an  orchard ;  that  after  such 
diversion  and  appropriation  tliere  remained 
In  the  channel  of  the  stream  SCO  inches  of  wa- 
ter, which  continued  to  flow  across  plain- 
tiff's premises,  "and  on  and  to  the  lands  of 
other  persons,"  and  which  plaintiff  used  for 
stock  and  domestic  puri>o8e8,  and  claims  the 
right  to  have  such  quantity  continually  to 
flow  across  his  land;  and  that  in  August, 
1900,  the  defendant  unlawfully  placed  a  dam 
in  the  bed  of  the  stream,  and  prevented  the 
water  from  flowing  to  plaintiff's  premises. 


thereby  injuring  the  grant,  crops,  and  fruit 
trees  growing  thereon,  to  his  damage  in  tlie 
sum  of  ^,000.  The  answer  denies  the  mate- 
rial allegations  of  the  complaint,  and,  for  n 
separate  defense,  avers,  in  effect,  that  water 
originally  collecting  in  a  swamp  on  Dorotbj'R 
land  never  reached  plaintiff's  premises  by 
any  channel  having  a  bed  or  banks,  but  that 
during  the  rainy  season,  when  the  accumula- 
tion was  greatest,  the  overflow  found  its  way 
westward  on  the  surface  to  defendant's  land, 
where  it  sunk  in  the  ground  and  was  lost,  and 
another  part  found  its  way  northward,  emp- 
tying into  an  old  channel  of  the  Walla  Waila 
river ;  that  about  15  years  ago  Dorothy  caus- 
ed the  swamp  to  be  drained  by  digging  one 
ditch  northward  to  such  old  channel,  and  an- 
other westward  to  the  boundary  of  his  land, 
where  defendant  appropriated  the  water  flow- 
ing therein,  and  also  extended  the  latter 
ditch  northward  to  the  old  channel.  In  which 
he  placed  a  dam,  and,  by  means  of  another 
ditch,  conducted  all  the  water  flowing  from 
the  swamp,  in  the  irrigating  season,  to  bis 
premises,  where  it  was  appropriated  to  a  ben- 
eficial purpose,  and  ever  since  has  been  tacA 
adversely  to  the  plaintiff  and  to  all  other 
persons.  For  a  further  defense,  it  is  alleged 
that  from  time  Immemorial  the  stream  men- 
tioned in  the  complaint  has  liad  its  only 
source  in  a  spring  of  water  issuing  from  de- 
fendant's land,  which,  augmented  by  the  flow 
of  water  from  other  springs  on  bis  premises, 
originally  consisted  of  a  volume  12  inches 
wide  and  of  the  same  d^th,  two-thirds  of 
which  for  more  than  25  years  has  been  ad- 
versely used  by  him  and  his  predecessors  in 
interest  in  irrigating  crops,  the  remainder 
being  permitted  to  flow  to  plaintiff's  prem- 
ises ;  that  from  natural  causes  the  volume 
of  water  originally  flowing  in  this  stream  has 
gradually  diminished,  and  the  surplus,  after 
supplying  the  defendant's  use,  sinks  into 
the  porous  soil  before  reaching  plaintUTs 
land ;  that  in  April,  1900,  defendant  built  a 
new  dam  in  the  stream  to  take  the  place  of 
an  old  one  therein,  but  diverts  no  more  water 
thereby  than  formerly,  "and  that  defendant's 
diversion  and  use  of  the  water  of  said  stream 
has  at  all  times  been,  and  now  is,  a  right 
which  belongs  to  him  absolutely,  as  appur- 
tenant to  the  land  by  him  owned."  It  is  also 
alleged  that,  in  the  fall  of  1875  or  1876.  de- 
fendant's predecessor  in  Interest  diverted  and 
appropriated  to  a  beneficial  purpose  two- 
thirds  of  all  the  water  flowing  from  springs 
on  defendant's  land,  and  ever  since  that  tioie 
such  water  has  been  used  adversely  to  plain- 
tiff and  to  all  other  persons,  and  that  during 
the  last  five  years,  owing  to  the  diminution 
by  nattiral  causes  of  water  flowing  from  tbese 
springs,  the  quantity  now  used  by  defendant 
is  less  than  that  originally  appropriated  by 
his  predecessors.  The  reply  having  put  in 
issue  the  allegations  of  new  matter  in  the  an- 
swer, a  trial  was  had  before  the  court,  which 
found  the  facts,  in  substance,  as  alleged  in 
the  complaint,  and,  as  conclusions  of  law  de- 
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dadbte  therefrom,  ttiat  plaintiff  waa  entitled 
tD  have  all  obstructions  placed  In  the  atream 
removed,  ao  aa  to  permit  one-half  the  water 
arising  from  the  springs  on  Dorothy's  lands, 
not  exceeding  60  Inches,  to  flow  in  the  chan- 
nel to  his  premises,  where  be  could  dlrert 
48  Inches  Into  his  ditch,  and  permit  12  inch- 
es to  flow  in  the  bed  of  the  stream  through 
his  land,  but  in  no  event  to  take  more  than 
one-half  the  entire  flow,  and  that  the  defend- 
atnt  waa  entitled  to  use  the  remaining  quan- 
tltj  after  supplying  that  given  to  plaintiff, 
who  was  awarded  damages  In  the  sum  of  $700 
by  reason  of  his  deprivation  of  the  use  of 
tfae  water ;  and,  having  given  a  decree  in  ac- 
cordance therewith,  the  defendant  appeals. 

Stephen  A.  Lowell  and  Henry  J.  Bean,  for 
appellant    J.  H.  Baley,  for  respondent 

UOORB,  a  jr.  (afta  stating  the  facts). 
An  examination  of  tlie  pleadings,  the  sub- 
stance of  which  is  hereinbefore  set  out 
shows  that  the  controversy  involved  in  this 
snit  relates  to  the  use  of  water  from  a 
rtream  by  riparian  proprietors;  and,  though 
appropriations  of  water  are  mentioned  in 
ttM  complaint  and  answer,  no  priority  of 
pooBcaalon  of  public  land  is  alleged  by  either 
party  as  a  foundation  for  a  vested  and  ac- 
crued right  to  the  use  of  such  water  (Rev. 
St  17.  8.  I  2339  [U.  S.  Comp.  St  1901,  p. 
1487]),  nor  is  it  averred  by  either  party  that 
after  the  necessary  demands  of  a  prior  ap- 
proprlator  bad  been  supplied,  there  remained 
a  qnantlty  which  he  appropriated.  Simmons 
T.  Winters,  21  Or.  35,  27  Pac  T,  28  Am.  Bt 
Kep,  727;  Carson  v.  Gentner,  S3  Or.  612,  52 
Pac.  506,  43  L.  R.  A.  130 ;  Browning  v.  Lewis, 
88  Or.  11,  M  Pac.  804;  McCall  v.  Porter,  42 
Or.  49,  70  Pac.  820.  71  Pac.  976.  It  will  be 
remembered  that  the  complaint  states  that 
plaintiff  and  his  grantor  had  used  the  water 
In  Question  more  than  10  years  adversely  to 
tbe  defendant  but  aa  his  land  is  situated  on 
tbc  stream  below  that  of  the  defendant,  and 
the  testimony  falls  to  show  any  recognition 
by  the  latter  of  his  alleged  right  his  use  has 
not  been  adverse  to  the  defendant  North 
Powder  Co.  v.  Ooughanour,  34  Or.  9,  54  Pac. 
223;  Bowman  t.  Bowman,  85  Or.  279,  57 
Pac  648.  So,  too,  the  answer  alleges  that  the 
water  issuing  from  the  springs  on  Dorothy'^ 
land  was  used  by  defendant  adversely  to 
plaintiff  more  than  10  years  prior  to  bringing 
this  suit  If  the  water  from  these  springs 
was  never  tributary  to  the  stream  In  question, 
defendant's  use  thereof  could  not  have  been 
adverse  to  plaintiff,  who,  as  a  riparian  pro- 
prietor, was  never  entitled  thereto.  The  tea- 
timony  shows  that  though  the  volume  of 
water  flowing  in  the  stream  to  plaintiff's 
premises  was  annually  diminishing,  his  use 
thereof  was  undisturbed  until  about  1898, 
and,  if  It  be  conceded  that  the  water  from 
the  springs  on  Dorothy's  land  originally  form- 
ed a  part  of  this  stream,  the  defendant's  In- 
terference therewith,  not  having  been  suffi- 
cient to  enable  him  to  invoke  the  statute  of 


Umitationa,  bis  nse  of  the  water  could  not 
toll  the  plaintifCs  right  thereto.  This  elim- 
inates the  question  of  adverse  use  by  the  re- 
spective parties,  and  confines  the  inquiry  as 
follovro:  (1)  What  constitutes  the  waters  of 
the  stream  flowing  through  the  lands  of  the 
parties;  (2)  has  the  defendant,  as  a  riparian 
proprietor,  taken  more  than  bis  share  of  the 
water  of  the  stream;  and.  If  so  (3)  what 
damage  has  the  plaintiff  suffered  in  conse- 
quence thereof? 

Considering  these  questions  in  their  order, 
the  testimony  shows  that  one  R.  M.  Dorothy 
owns  the  east  half  of  section  21  in  township 
6  north,  of  range  36  east  of  the  Willamette 
meridian,  the  defendant  the  west  half  of 
that  section,  and  the  plaintiff,  the  southeast 
quarter  and  the  east  half  of  the  northeast 
quarter  of  section  20  in  that  township  and 
range,  except  however,  29  acres  from  the 
north  end  of  the  latter  land,  and  also  1  acre 
therefrom  on  which  a  schoolhonse  has  been 
erected;  that  the  Walla  Walla  river  now 
flows  westerly  through  the  northern  part  of 
these  sections  near  a  bluff,  but  prior  to  1870 
it  ran  in  an  old  channel,  about  200  yards 
south  of  its  present  bed;  that  a  small  stream, 
known  as  "Spring  Branch,"  is  found  on  de- 
fendant's land,  and  flows  southwesterly  to 
and  through  plaintiff's  premises,  emptying 
into  the  river  at  a  point  below.  This  branch 
was  probably  an  older  channel  of  the  river, 
for  during  freshets  in  the  latter  stream,  be- 
fore the  channel  was  changed  to  its  present 
bed,  the  water  overflowed  the  banks  on  the 
south  and  passed  down  Spring  branch,  and, 
to  prevent  the  streamr  from  permanently  fol- 
lowing such  course,  plaintiff's  grantor,  George 
De  Haven,  and  others,  constructed  a  dan 
on  the  south  bank  of  the  river  on  the  line  of 
the  overflow.  About  15  acres  of  Dorothy'* 
land  was  originally  a  swamp,  in  which  brush 
and  tules  grew,  and  where  the  water  during 
the  entire  year  stood  about  three  feet  deep; 
bnt  about  1884  he  drained  this  marsh,  and 
discovered  that  it  was  caused  by  three  large 
spFlngB  therein.  It  is  alleged  in  the  com- 
plaint and  the  court  found,  that  the  source 
of  Spring  branch  was  the  springs  on  Doro- 
thy's land,  though  defendant  maintains  that 
the  fountain  head  of  this  stream  Is  a  spring 
on  his  premises,  and  that  the  water  from  the 
springs  on  Dorothy's  land  never  reached 
Spring  branch  in  any  channel,  and,  this  be- 
ing so,  the  court  erred  in  making  Its  finding 
to  that  effect  >i>d  in  rendering  the  decree 
based  thereon.  Bach  party  introduced  in  evi- 
dence a  map  on  which  Is  severally  delineated 
the  land  owned  by  the  plaintiff,  by  the  de- 
fendant and  by  Dorothy;  but  no  survey  of 
the  stream,  river,  old  channel,  or  dams  ever 
having  been  made,  the  charta  do  not  coincide 
in  important  particulars,  and  hence  neither 
can  be  adopted  as  correct,  except  in  so  far 
as  the  representations  thereon  are  corrobo- 
rated. The  plaintiff  contends  that  the  dam 
placed  in  the  stream,  constituting  an  obstruc- 
tion ta  the  flow  of  water  from  the  springs  on 
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Dorothy's  land  to  bJa  premises,  1»  built  in  the 
old  channel.  The  defendant  maintains,  how- 
ever, that  the  dam  complained  of  is  placed 
in  Spring  branch,  and  permits  as  much  wa- 
ter to  flow  to  plaintiff's  land  as  passed  an  old 
dam  which  was  supplanted  by  the  new  struc- 
ture, and  tliat  Spring  bi-anch  is  separate  from 
the  old  channel.  Whether  or  not  Spring 
branch  is  a  part  of  the  old  channel  of  the 
Walla  Walla  river  is  of  no  consequence,  but 
the  identity  of  the  dam  that  produced  the 
injury  of  which  plaintiff  complains  is  im- 
portant. 

Considering  whether  the  water  from  the 
swamp  on  Dorothy's  land  ever  found  its  way 
originally  into  Spring  branch,  we  think  the 
preponderance  of  the  testimony  shows  that 
it  flowed  westward  therefrom  on  the  surface 
Into  this  stream,  and  also  northward  In  the. 
same  manner  into  the  old  channel.  When 
Dorothy  drained  this  swamp,  he  dug  a  ditch 
therefrom  northward,  and  conducted  water 
into  the  old  channel,  and  also  made  another 
ditch  westward  from  the  swamp  to  the 
boundary  of  his  land,  where  defendant  con- 
tinued the  conduit  north,  causing  the  water 
flowing  therein  to  be  discharged  into  the  old 
channel.  The  marsh  having  been  reclaimed, 
it  wa£  ascertained  that  the  swamp  was  caus- 
ed by  three  large  springs,  known  as  No.  1, 
which  discharges  its  water  westward,  and 
Nos.  2  and  S,  which  emit  their  waters  north-., 
ward,  and  all  now  emptying  Into  the  old 
channel.  This  change  in  the  flow  of  water 
from  spring  No.  1  probably  causing  a  scarci-. 
ty,  George  De  Haven,  plaintiff's  grantor, 
Enoch  Demaris,  defendant's  father  and  prede-' 
cessor  in  interest,  and  'one  Hlghby  Harris, 
who  .then  owned  land  through  which  Spring 
branch  flowed,  about  1885,  removed  a  part 
of  the  old  dam,  built  on  the  bank  of  the  old 
channel  to  prevent  an  overflow,  and  let  the 
water  issuing  from  these  springs  flow  down 
such  branch,  in  which,  as  we  understand  the 
testimony,  the  greater  part  thereof  has  con- 
tinued to  glide  for  more  than  15  years,  until, 
the  summer  of  1900,  when  the  dam  was  r&-. 
placed,  and  the  water  from  the  springs  con- 
ducted in  the  old  channel  to  a  dam  built 
therein,  where  by  means  of  a  ditch  it  is  di- 
verted and  used  in  irrigating  crops  and  an 
orchard  growing  on  defendant's  land. 

Mr.  GoHltl,  in  his  work  on  Waters  (3d  Ed.) 
I  263,  in  elucidating  the  principle  that  water 
which  does  not  flow  in  a  channel  is  not  sub- 
ject to  the  rules  regulating  the  rights  of  ri- 
parian proprietors,  says:  "But  if  a  well-de- 
fined, natural  stream  empties  into  a  swamp 
or  lake,  where  all  deflnlte  channel  is  lost,  and 
emerges  again  into  a  well-deflned  channel 
below,  It  Is  a  question  of  fact,  dependent  up- 
on the  extent  of  the  swamp  or  lake,  whether 
it  is  the  same  stream;  and,  if  it  is,  the  own- 
ers of  land  upon  the  lower  stream  have  ri- 
parian rights,  and  an  owner  of  land  upon  the 
stream  above  the  swamp  or  lake  is  not  en- 
titled to  divert  water  therefrom  to  their  in- 


.Jury."  In  the  next,  section  the  learned  au- 
thor, discussing  this  question  further,  says: 
"A  stream  does  not  cease  to  be  a  water 
course,  and  become  mere  surface  water,  be- 
cause at  a  certain  point  it  spreads  over  a 
level  meadow  several  rods  in  width,  and 
flows  for  a  distance  without  defined  banks 
before  flowing  again  In  a  deflnlte  channel." 
In  Case  v.  Hoffman  (Wis.)  54  N.  W.  793,  20 
L.  R.  A.  40,  36  Am.  St  Rep.  937,  it  was  held 
tliat  the  flowing  of  water  upon  and  beneath 
the  surface  of  lands  between  a  natural  lake 
of  about  60  acres  In  extent,  and  a  creek  Into 
which  they  discharge,  constitutes  a  water 
course,  where  the  flow  is  all  in  the  same  di- 
rection, and  a  part  of  the  way  along  a  dis- 
tinct and  plainly  marked  channel,  although 
for  some  of  the  distance  it  spreads  over  wide 
reaches  of  marsh  and  swamp  lands,  and  per- 
colates the  soil  in  many  and  most  places  be- 
tween the  lake  and  creek.  To  the  same  ef- 
fect, see  Cox  v.  Bernard,  39  Or.  53,  64  Pac. 
800,  and  Mace  v.  Mace,  40  Or.  580,  67  Pac. 
660,  68  Pac.  737.  Though  there  is  a  conflict 
in  the  testimony  respecting  the  character  of 
the  original  outlet  from  the  swamp  westward 
— some  of  the  witnesses  Insisting  that  it  was 
well-deflned  and  others  that  the  water  flowed 
on  the  siu-face — we  think  it  was  In  fact  a  wa- 
ter course  emanating  from  the  springs  into  a 
s^yamp  of  sufficient  extent  to  render  It  and 
spring  No.  1  tributary  to  Spring  branch.  The 
water  flowing  in  the  outlet  from  the  swamp 
northward  into  the  old  channel  never  origi- 
nally reached  Spring  branch,  but  when  De 
Haven,  Demaris,  and  Harris,  by  a  concert  of 
action,  took  out  the  dam,  and  let  such  wat^, 
together  with  that  from  spring  No.  1,  Into  the 
branch,  they  thereby  made  these  springs 
tributary  to  such  stream,  and  subject  to  the 
rules  of  law  applicable  to  riparian  ownership. 
Cottel  V.  Berry,  42  Or.  593,  72  Pac.  584.  In 
that  case  Mr.  Justice  Wolverton,  in  discuss- 
ing tills  subject,  said:  "It  seems  to  be  a  rule 
of  law  that  where  owners  of  different  par- 
cels of  land  conduct  water  across  the  same  in 
an  artiflclal  channel,  and  do  not  define  tbeJr 
respective  Interests  in  the  water,  their  re- 
ciprocal rights  thereto  are  to  be  measured 
and  d^ermined  as  If  theywere  riparian  own- 
ers upon  a  natural  stream."  In  Burk  ▼.  Si- 
monson,  104  Ind.  173,  2  N.  B.  309,  3  N.  E. 
826,  54  Am.  Kep.  304,  it  was  held  that  where 
a  change  is  made  In  the  flow  of  a  natural 
water  course,  either  artificially  or  otherwise, 
and  riparian  owners  acquiesce  In  the  new 
state  of  the  stream  for  so  long  a  time  that 
new  rights  accrue,  or  may  be  presumed  to 
have  accrued,  such  acquiescence  Is  binding, 
and  precludes  a  restoration  of  the  stream  and 
Its  surroundings  to  their  original  condition. 
In  the  case  at  bar,  we  think  the  testimony 
warrants  the  conclusion  that  after  defendant 
continued  tlie  west  ditch  north  on  his  prem- 
ises, so  as  to  conduct  the  water  from  spring 
No.  1  into  the  old  channel,  the  riparian  pro- 
prietors removed  a  part  of  the  old  dam,  per- 
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mlttlng  the  water  Issuing  from  Dorothy's 
land  to  flow  down  Spring  branch,  thereby 
making  It  tributary  thereto  and  entitling 
them  to  a  reasonable  use  thereof. 

The  parties  being  riparian  proprietors,  and 
entitled  to  the  reasonable  use  of  the  water 
flowing  In  Spring  branch,  including  that  is- 
suing from  the  springs  on  Dorothy's  land, 
the  next  question  to  be  considered  Is  whether 
the  defendant  has  taken  more  than'  his  share. 
In  Jones  v.  Conn,  39  Or.  30,  64  Pac.  835,  65 
Pac.  1068,  54  L.  R.  A.  (530,  87  Am.  St.  Rep, 
034,  Mr.  Chief  Justice  Bean,  after  reviewing 
nnmerous  decisions  Involving  the  right  of  a 
riparian  proprietor  to  use  the  whter  flowing 
through  bis  land  for  irrigation,  deduces  the 
following   conclusion   as   applicable   to   the 
arid  region  of  the  United  States:    "It  is  ac- 
cordingly now  quite  generally  held  in  thjs 
country  and  in  England  that,  after  the  nat- 
ural wants  of  all  the  riparian  proprietors 
hav«  been  supplied,  each  proprietor  Is  enti- 
tled to  a  reasonable  use  of  the  water  for  Ir- 
rigation purposes."    In  enforcing  this  rule, 
it  Is  further  said  in  the  opinion:     "For  the 
protection  of  the  rights  of  the  several  pro- 
prietors, it  has  even  been  held  that  a  court 
of  equity  may,  in  a  proper  case,  apportion 
the  flow  of  the  stream,  after  the  natural 
wants  of  the  several  proprietors  have  been 
satisfied,  in  such  a  manner  as  may  seem 
equitable  and  Just  under  the  circumstances." 
In  Harris  v.  Harrison,  93  Cal.  676,  29  Pac. 
325,  it  was  held  that  the  Inquiry  as  to  what 
constituted  a  reasonable  use  of  the  water 
of  a  stream  for  irrigating  the  land  of  a  ri- 
parian proprietor  was  a  question  of  fact,  de- 
pending upon  the  circumstances  appearing  In 
each  particular  case ;  the  court  saying:    "The 
larger   the   number   of   ripariap   proprietors 
whose  rights  are  involved,  the  greater  will 
be  the  difficulty  of  adjustment.    In  snch  a 
case  the  length  of  the  stream,  the  volume  of 
water  in  it,  the  extent  of  each  ownership 
along  the  banks,  the  character  of  the  soli 
owned  by  each  contestant,  the  area  sought  to 
be  irrigated  by  each — ^all  these  and  many  oth- 
er considerations  must  enter  into  the  solu- 
tion of  the  problem;    but  one  principle  is 
surely  established,  namely,  that  no  proprietor 
can  absorb  all  the  water  of  the  stream,  so 
as  to  allow  none  to  flow  down  to  bis  neigh- 
bor."    In  the  case  at  bar  it  is  impossible  to 
determine  from  the  testimony  any  of  these 
elements,  though  it  will  be  remembered  that 
the  complaint  states  that,  after  this  stream 
crosses  plaintUTs  premises,  it  flows  "on  and 
to  tlie  lands  of  other  persons."-:  If  others 
have  any  rights  in  or  claims  to  the  use  of 
the  water  flowing  in  Spring  branch,  it- is  need- 
less to  say  that,  not  having  been  made  par- 
ties, tbe  decree  herein  cannot  possibly  affect 
them.    If  they  are  entitled  to, a  reasonable 
use   of  water,  defendant's  rights  as  a  ri- 
parian proprietor  must  necessarily  be  abridg- 
ed Just  in  proportion  aa  theirs  are  judicially 


determined.  The  plaintiff  having  been  de- 
creed CO  biches  of  water,  providing  that  does 
not  exceed  one-half  the  volume  flowing  in 
the  branch,  the  defendant  has  no  cause  to 
complain,  because  under  no  circumstances 
would  he  be  entitled  to  more,  assuming  that 
the  demands  of  the  parties  are  equal.  The 
testimony  shows  that  in  1875  plaintiff's  gran- 
tor dug  a  ditch  so  as  to  tap  Spring  brancli 
on  the  east  boundary  of  his  land,  and  con- 
ducted  water  therein,  which  since  that  time, 
and  until  August,  1900,  has  been  used  in  irri; 
gating  about  15  acres,  which  has  been  cul- 
tivated as  an  orchard,  garden,  lawn,  and 
meadow.  The  plaintiff,  as  a  witness  la  his 
own  behalf,  says  that,  If  all  the  water  from 
the  springs  on  Dorothy's  land  flowed  into 
Spring  branch,  the  volume  therein  Would 
be  about  3  feet  wide  and  from  7  to  6  inche.s 
deep,  and,  in  speaking  of  the  capacity  of  bis 
ditch,  said  it  vms  about  2  feet  wide  and 
from  2  to  3  inches  deep;  and,  the  court  hav- 
ing awarded  liim  48  inches  of  water  for  the 
purpose  of  irrigation,  we  conclude  the  quan- 
tity so  decreed  is  the  measure  of  his  right. 
The  decree,  however,  does  not  pcescril>e  how 
such  quantity  shall  be  ascertained,  but,  as 
plaintiff's  testimony  seems  to  Imply  that  he 
estimates  It  to  be  square  inches  of  the  ver- 
tical cross-section  of  the  stream  as  it  ordi- 
narily flows,  he  is  entitled  to  tliat  quantity, 
without  pressure,  to  be  measured  In  a  box 
12  inches  wide,  placed  In  his  dam  on  a  grade 
as  near  as  possible  with  the  fall  of  his  dltcb, 
and  the  12  Inches  decreed  him  in  the  bed 
of  the  creek  will  be  measured  in  the  same 
manner  at  his  dam  In  a  box  of  the  same  di- 
mensions, set  as  near  as  possible  on  the  same 
grade  as  the  average  fall  of  the  stream  as  it 
flows  through  his  land.  . 
.  We  tliink  the  welglit  of  the  testimony 
shows  that  the  dam  which  confines  in  the  old 
channel  the  water  issuing  from  the  several 
springs  on  Dorothy's  land  .is  the  primary 
cause  of  the  Injm-y  complained  of.  Such 
dam,  and  also  the  now  one  built  on  defend- 
ant's land,  win  be  removed  sufflcleutly  to 
permit  the  quantity  of  water  awaixled  plain- 
tiff to  flow  to  his  premises,  provided,  how- 
ever, it  does  not  exceed  at  any  time  one-half 
the  volume  flowing  in  Spring  branch. 

This  brings  us  to  a  consideration  ot  the 
damages  sustained  by  plaintiff.  The  trial 
court  having  visited  his  premises,  with  the 
parties  and  their  attorneys,  allowed  him 
?700,  but  the  considerations  which  led  the 
court  to  award  this  sum  are  not  coutalm^d 
in  the  transcript,  although  that  comiJiisos  the 
entire  testimony.  The  lowest  estimate  placed 
by  any  witness  on  the  damage  done  was  $1,- 
000,  and  it  would  seem  that  such  sum  ought 
to  have  l)een  awarded;  but  the  defendant, 
not  having  Insisted  thereon  at  the  trial  in. 
this  court,  is  evidently  satisfied  therewith. 

From  these  considerations,  it  follows  tliat 
the  decree  Is  affirmed. 
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In  n  MORGAN'S  BSTATBL 
fflanrem*  Court  of  Oncon.     Jnly   18,  1804.) 

aXSOTJTOBB  ARO  AOiamSIllAIOBB  —  OLAIlia — 
AIXOWA.HOB— UKITATIONS  —  SUBFKHaiON  OV 
BTATUTK  —  OOUMTT  COWKT— JUJUSDIOTIOH  — 
nil  DIROft— ■  VIDKHCB. 

1.  Th«  pecuniary  limitation  Imposed  on  th« 
larladiction  of  county  conrts  by  CSonst.N  art.  7, 
I  12,  providing  that  each  court*  ahall  have  juria- 
dictioD  pertaining  to  probata  ooarta,  and  civil 
Jorisdicuon  not  exceeding  the  amount  of  SSOO^ 
ikMs  not  apply  to  the  examination  and  allow- 
ance of  dafraa  against  a  decedent's  estate  aa 
authorised  by  B.  &  a  Oomp.  |  IKl. 

2.  In  proceeding!  for  the  establishment  of  a 
claim  against  a  decedent's  estate,  evidence  re- 
viewed, and  held  to  sustain  a  finding  that  th« 
daim  aroae  from  a  debt  of  a  firm  of  which 
deceased  was  a  partner. 

S.B.  k  a,  Gomp.  I  887,  provide*  that  aa 
action  cannot  be  maintained  against  an  esecn- 
tor  or  administrator  until  the  expiration  of  six 
month*  after  Uie  granting  of  letters  testamen- 
tary or  of  administration,  and  section  888  de- 
clares that  such  an  action  cannot  be  commenced 
nntil  the  daim  of  the  plaintilT  ha*  been  duly 
preeented  to  the  execator  or  administrator  and 
disallowed  by  him.  Section  20  provide*  that 
when  the  commencement  of  an  action  is  atayed 
by  statutory  prohibition  the  time  of  the  com- 
mencement of  such  prohibition  shall  not  be  a 
part  of  the  time  limited  for  the  commencement 
of  thO' action.  Held,  that  where  a  claim  against 
a  decedent's  estate  was  duly  filed  with  the  ex- 
ecutrix before  it  was  barred,  and  no  indorse- 
ment of  her  rejection  of  the  daim  officially 
signed  was  made  thereon  as  required  by  B.  & 
C.  Comp.  I  1161,  the  sUtute  of  limitations  wa* 
suspended  during  the  time  which  elapsed  be- 
tween the  filiuK  of  the  claim  with  the  executrix 
and  the  date  the  daimant  acquired  notice  tliat 
the  claim  had  been  reiected. 

Appeal  iTom  Circuit  Court,  Mnltnomak 
County;   Arthur  L.  Frazer,  Judge. 

In  the  matter  of  the  estate  of  Amos  H. 
Morgan,  deceased.  Wells,  Fargo  &  Co.,  a 
corporation,  presented  its  claim  against  said 
estate  to  Melinda  B.  Morgan,  as  ezecntrix, 
by  whom  it  was  rejected;  and  said  Wells, 
Fargo  &  Co.  appeals.    Beversed. 

This  proceeding  was  Instituted  In  the  coun- 
ty court,  sitting  for  the  transaction  of  pro- 
bate business,  to  establish  a  claim  agaliiat 
the  estate  of  A.  H.  Morgan,  deceased.  Mor- 
gan and  A.  W.  Stowell  formed  a  partner- 
ship In  1882,  engaging  In  the  retail  grocery 
and  feed  business  In  the  dty  of  Portland, 
from  time  to  time  borrowing  sundry  moneys 
from  the  Commercial  National  Bank,  the  as- 
signor of  Wells,  Fargo  &  Co.  On  or  about 
October  1,  1888,  they  sold  out  their  business, 
but  did  not  dissolve  their  partnership,  nor 
did  the  purchaser  assiune  any  of  the  liabili- 
ties of  the  firm,  or  the  sale  Include  its  out- 
standing accounts  or  bills  receivable.  At 
the  time  of  the  sale  Morgan  tc  Stowell  were 
Indebted  to  the  bank  In  the  sum  of  12,500. 
evidenced  by  a  promissory  note  for  that 
amount,  signed  by  the  firm  name.  This 
note  was  renewed  from  time  to  time,  Morgan 
signing  the  firm  name  to  the  renewal  in  some 
instances  and  Stowell  In  others,  until  De- 
cember 24,  1891,  when  the  last  renewal  note 
was  glvei^  the  firm  name  being  signed  b/ 


StowelL  The  Interest  on  this  note  was  paid 
to  March  24,  18d4.  On  May  1,  1889,  Morgan 
&  Stowell  borrowed  or  became  indebted  to 
the  bank  in  the  sum  of  |1,000,  giving  their 
promlssoiy  note  therefor,  which  was  lilce- 
wlse  renewed  from  time  to  time  until  April 
25,  1804,  when  the  other  note  now  in  contro- 
versy was  executed,  the  firm  name  being 
signed  by  Stowell.  No  payments  have  been 
made  upon  it  Morgan  died  March  3.  1897, 
and  a  few  days  thereafter  his  wife  was  ap- 
pointed executrix  of  his  estate.  On  April  22, 
1897,  the  bank  duly  presented  to  the  execn- 
trlz  for  allowance  a  claim  against  the  estate 
based  on  tlie  two  notes  mentioned.  The  re- 
ceipt of  the  claim  was  adcnowledged  by  the 
attorney  for  the  executrix,  and  the  bank  was 
assured  that  the  claim  would  be  "examined 
Into  and  allowed  or  rejected  in  due  coarse, 
of  which  you  will  be  advised."  Mr.  Morgan's 
estate  consisted  almost  entirely  of  real  prop- 
erty. The  condition  of  the  market  was  such 
at  the  time  of  his  death  tliat  It  was  difficult 
to  convert  this  real  property  Into  money,  and 
the  bank  was  indulgent,  and  did  not  press 
payment  of  its  claim.  Its  officers,  however, 
several  times  inquired  of  the  attorney  for  the 
executrix  about  the  matter,  and  were  as- 
sured by  him  that  the  estate  would  ultimate- 
ly pay  all  the  claims  against  it,  and  leave 
sometliing  over,  but  were  not  advised  that 
there  was  any  doubt  as  to  the  validity  of  tha 
claim  or  its  allowance  by  the  executrix. 
Meanwhile  the  Commercial  National  Bank 
sold  and  transferred  Its  claim  to  Wells,  Far- 
go &  Co.,  which,  In  July,  1901,  pat  it  In  the 
hands  of  its  attorney  for  adjustment.  Upon 
examining  the  records  of  the  Morgan  estate, 
the  attorn^  found  that  the  executrix  bad 
filed  no  list  of  claims  presented  as  reqtilred 
by  law,  and  bad  made  no  reports  whatever 
of  any  of  her  transactions.  He  therefore  in- 
quired of  her  attorney  concerning  the  condi- 
tion of  the  estate,  and  was  informed  that  the 
bank's  claim  had  been  rejected.  This  was 
the  first  knowledge  either  the  bank  or  its 
assignee  bad  of  that  fact  Tbe  notation  at 
rejection  on  the  claim  bears  no  date,  nor 
does  the  time  thereof  otherwise  appear.  Im- 
mediately on  learning  that  the  claim  bad 
been  rejected.  Wells,  Fargo  &  Co.  applied  to 
the  county  court  for  Its  allowance  under 
section  1161,  B.  &  0.  Comp.  The  county 
court  allowed  tbe  claim,  but  upon  appeal  to 
the  circuit  court  a  nonsuit  was  entered,  and 
hence  tliia  appeal. 

Bobert  T.  Piatt,  tor  appelbint  Sllla  o. 
Bugbes,  for  respondent 

BBAN,  J.  (after  stating  tbe  facts).  Tbere 
•re  three  questions  presented  tor  oor  conald- 
eratlon;  (1)  Whether,  mxter  section  1181.  B. 
ft  OL  OompL,  tbe  county  court,  slttlns  la  tbe 
transaction  of  probata  bnnlnesi,  baa  Jortadlc* 
tion  to  adjudicate  and  allow  a  claim  for  more 
than  $500  against  an  estate;  (2)  wbetber  tbe 
notes  upon  which  tba  claim  of  tbe  bank  la  baa- 
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•d  were  tn  fart  the  obUimtlons  of  tlie  partner- 
ship of  Morgan  &  Stowell:  and  (3)  whether 
th^  are  barred  bj  tbe  statute  of  liniltatlona. 
The  Constitution  provides:  "The  county 
court  shall  have  tbe  Jurisdiction  pertaining 
to  probate  courts,  •  •  •  and  such  civil 
Jurisdiction,  not  exceeding  the  amount  of 
value  of  five  hundred  dollars,  *  *  *  as 
may  be  prescribed  by  law."  Ck>nst  Or.  art. 
7,  I  12.  It  is  argued  that  tlie  examination 
and  allowance  of  a  claim  against  an  estate 
under  section  1161  Is  the  exercise  by  the 
county  court  of  dvll,  as  distinguished  from 
probate,  Jurisdiction,  being,  therefore,  limited 
to  claims  which  do  not  exceed  $500.  In  our 
opinion,  this  view  is  erroneous.  By  the  Ckm- 
stltutlon  county  courts  are  vested  with  the 
Jurisdiction  pertaining  to  courts  of  probate, 
and  the  Legislature  is  authorized  to  confer 
upon  them  limited  civil  and  criminal  Juris- 
diction. Tbe  two  Jurisdictions  are,  however, 
as  separate  and  distinct  as  if  conferred  upon 
separate  trlbimals.  While  sitting  in  the 
transaction  of  probate  business,  the  nature 
and  Jurisdiction  of  a  county  court  must  be 
sought  in  the  general  nature  and  Jurisdic- 
tion of  probate  courts  as  they  are  known  in 
the  history  of  the  English  law  and  the  Juris- 
prudence of  this  country.  Tbe  allowance  or 
ordering  the  payment  of  claims  agnln»t  es- 
tates which  are  in  process  of  administration 
has  always  been  considered  an  appropriate 
subject  for  the  Jurisdiction  of  probate  courts. 
2  Woemer,  AdmlnistraUon  (2d  Ei.)  t  301  et 
seq.  In  this  country  courts  exercising  such 
Jurisdiction  are  often  invpst^  by  statute 
with  the  power  to  hear  and  determine  claims 
against  the  estates  of  deceasxl  persons  In  a 
summary  manner,  without  the  formality  of 
technical  pleadings.  Id.  |  891.  Such  is  our 
statute.  The  subject-matter  of  section  1161 
pertains  exclusively  to  the  adinlnstration  of 
estates,  and  is  clearly  within  the  functions 
of  a  probate  court.  The  remedy  there  provid- 
ed Is  not  exclusive,  but  Is  Intended  tc  afford 
a  speedy,  efficient,  and  summary  remedy  to 
one  who  has  a  claim  against  an  estate 
which  has  been  rejected  by  the  executoi  or 
administrator,  without  tbe  necessity  of  tech- 
nical pleadings  or  the  observance  of  th<>  for- 
mal proceedings  required  in  an  ordinary  ac- 
tion. WiUces  V.  Cornelius,  21  Or.  348,  28  Pac 
185;  Johnston  v.  Scbofner,  23  Or.  Ill,  31 
Pac  254 ;  Pruitt  v.  Muldrlck,  39  Or.  3.'>3,  65 
Pac.  20.  That  the  proceedings  are  to  be  re- 
garded, for  the  purpose  of  trial,  as  an  action 
at  law,  rather  than  a  suit  In  equity  (Wilkes 
V.  Cornelius,  21  Or.  341,  28  Pac.  13S),  does 
not  affect  the  question.  From  the  nature 
of  the  case,  the  method  of  procedure  usually 
provided  for  probate  courts  is  more  nearly 
conformable  to  proceedings  In  equity  than 
in  law.  Such  courts,  however,  do  not  have 
either  original  equitable  or  common-law  Jur- 
isdiction, and  in  tbe  disposition  of  the  busi- 
ness before  them  they  otmerve  and  npply 
legal  and  equitable  rules,  as  tbe  case  ma^  re- 
qoire  and  tbe  statute  provide^ 
TIP.— » 


The  second  question  Is  one  of  fact  There, 
is  sufficient  evidence  tending  to  show  that 
the  notes  in  question  were  the  obligations  of 
the  firm  of  Morgan  &  Stowell  to  carry  that 
question  to  the  Jury.  Stowell  testified  that 
the  consideration  of  the  notes  was  money 
tx>rrowed  by  the  firm  for  the  purpose  of  con- 
ducting its  business  and  discharging  its 
debts,  and  that  the  notes  In  question  were 
given  in  renewal  of  previous  obligations  In- 
curred with  the  knowledge,  consent,  and  ac- 
qalescence  of  Morgan.  Dooley,  the  assistant 
cashier  of  the  bank,  testified  that  he  present- 
ed the  particular  notes  in  question  to  Mor- 
gan for  payment,  and  Morgan  said  that  he 
was  unable  to  pay  them  at  the  time,  but 
would  take  them  up  at  some  later  date.  The 
cash  book  of  tbe  firm  of  Morgan  &  Stowell, 
which  was  kept  by  Morgan,  its  entries  being 
chiefly  in  his  handwriting,  shows  tbe  receipt 
of  the  consideration  for  the  $1,000  note,  and 
also  tbe  firm's  payment  from  time  to  time 
of  interest  on  that  sum  and  on  the  $2,50U 
note.  There  was  other  evidence  tending  in 
the  same  direction,  but  this  is  sufilcleut  for 
the  present  purpose. 

The  Important  and  difficult  question  is 
whether  this  proceeding  is  barred  by  the 
statute  of  limitations.  The  $1,000  note  is 
dated  April  25,  181)4,  and  tbe  last  payment 
on  tbe  $2,500  note  was  made  March  24th  of 
the  same  year.  The  proceeding  was  insti- 
tuted in  the  county  court  on  July  20,  1901. 
more  than  seven  years  thereafter,  and  it 
therefore  barred  unless  the  running  of  the 
statute  of  limitations  was  suspended  from 
the  time  the  plalntltTs  claim  was  presented 
to  the  executrix  until  the  bank  was  notified 
that  it  had  been  rejected  By  section  387, 
B.  &  C.  Comp.,  an  action  cannot  be  main- 
tained against  an  executor  or  administrator 
until  the  expiration  of  sbc  months  after  the 
granting  of  letters  testamentary  or  of  admin- 
istration, and  by  section  388  such  an  action 
cannot  be  commenced  until  the  claim  of  tbe 
plaintiff  has  been  duly  presented  to  the  ex- 
ecutor or  administrator,  and  by  him  disal- 
lowed. Section  20  provides  that,  when  the 
commencement  of  an  action  is  stayed  by 
statutory  prohibition,  the  time  of  the  con- 
tinuance of  such  prohibition  shall  not  be  a 
part  of  the  time  limited  for  the  commence- 
ment of  the  action.  It  seems,  therefore,  that 
the  time  a  claimant  Is  prohibited  from  com- 
mencing an  action  on  his  claim,  either  lie- 
cause  the  six  months  after  the  granting  of 
letters  testamentary  or  of  administration 
have  not  expired  or  because  the  question  of 
the  allowance  of  the  claim  is  pending  before 
the  executor  and  undecided,  will  not  be 
deemed  a  pert  of  tbe  time  limited  for  tbe 
commencement  of  the  action  thereon.  Dur- 
ing tbe  first  six  months  after  the  granting 
of  letters  one  holding  a  claim  against  an  es- 
tate, except  i)osslbly  when  It  comes  within 
tbe  provisions  of  section  18,  is  probiblted 
from  suing  thereon  in  any  event;  nor  can 
he  commence  Ills  action  after  tbe  expiration 
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of  such  time  rmtU  tiie  claim  has  been  disal- 
lowed. He  must,  of  course,  present  his  claim 
before  it  Is  barred  by  the  statute  of  limita- 
tions, otherwise  the  executor  or  administra- 
tor is  not  authorized  to  allow  It.  B.  &  C. 
Comp.  i  1161.  The  statute  cannot  be  tolled 
by  a  mere  failure  to  present  the  claim.  Aft- 
er It  has  been  presented,  however,  the  claim- 
ant Is  prohibited  from  suing  thereon  until  It 
Is  disallowed,  and  the  operation  of  the  stat- 
ute will  be  suspended  during  the  time  of 
such  prohibition.  Blaskower  v.  Steel,  23  Or. 
106,  31  Pac.  253;  Nally  v.  McDonald,  06  Cal. 
.530,  6  Pac.  390, 19  Am.  &  Eng.  Enc.  Law  (2d 
Ed.)  216.  The  claim  In  this  case  was  pre- 
sented for  allowance  in  April,  1897.  It  was 
not  then  barred  by  the  statute  of  limitations. 
Until  It  was  disallowed  by  the  executrix,  or 
until  she  bad  retained  It  a  reasonable  time 
without  acting  on  It,  no  action  could  have 
been  commenced  by  the  claimant  to  recover 
thereon.  During  the  time  it  was  properly 
pending  before  the  executrix,  the  cause  of 
action  was  stayed  by  the  statute,  and  there- 
fore Is  not  a  part  of  the  time  limited  by  the 
general  statute  of  limitations  for  the  com- 
mencement of  an  action  on  the  claim.  An 
executor  or  administrator  is  entitled  to  a  rea- 
sonable time  after  the  presentation  of  a 
claim  in  which  to  examine  It  to  ascertain 
whether  he  will  allow  or  disallow  It,  but,  un- 
less he  takes  some  action  thereon  within 
such  time,  the  claimant,  at  his  option,  may 
treat  the  claim  as  disallowed,  and  act  ac- 
cordingly. Goltra  V.  Penland  (decided  June 
27,  1904)  77  Pac.  129.  This  right,  however, 
is  believed  to  be  personal  to  the  claimant, 
who  may  waive  It,  and  permit  the  claim  to 
remain  In  the  hands  of  the  executor  for  fur- 
ther consideration.  If  be  does  so,  and  It  is 
afterwards  rejected,  the  right  to  commence 
an  action  will  date  from  the  time  of  rejec- 
tion, and  not  from  the  time  the  claimant 
might  have  elected  to  treat  the  claim  as  dis- 
allowed and  commenced  an  action  if  he  had 
so  desired.  The  claim  In  suit  was  Indorsed 
"Disallowed,"  but  the  time  when  such  In- 
dorsement was  made  Is  not  stated.  The  no- 
tation Is  not  dated,  and  there  Is  no  proof 
whatever  on  the  subject  The  statute  pro- 
vides that  whenever  a  claim  Is  disallowed  by 
an  executor  or  administrator  he  shall  Indorse 
thereon  the  words  "Examined  and  rejected," 
with  the  date  thereof,  and  sign  the  same  of- 
ficially (B.  &  C.  Comp.  i  1161),  but  whether, 
in  such  case,  the  claimant  should  be  notified 
thereof,  either  personally  or  constructively, 
by  the  executor  or  administrator  filing  a 
proper  report  with  the  county  court,  as  re- 
quired by  the  statute,  is  not  clear.  But, 
however  that  may  be,  and  whatever  may  be 
the  rule  in  this  regard  in  ordinary  cases,  we 
are  of  the  opinion  that  under  the  facts  of 
this  particular  case  the  executrix  cannot  be 
permitted  to  Insist  that  the  claim  was  reject- 
ed by  her  prior  to  the  time  the  bank  or  Its 
assignee  was  advised  of  her  action.  When 
the  claim  was  presented,  the  bank  was  ad- 


vised in  writing  that  It  would  be  nodfled  of 
the  action  of  the  executrix  thereon  as  soon 
as  had.  Some  seven  or  eight  months  later 
It  was  assured  that  the  estate  "would  un- 
doubtedly pay  every  dollar  It  owes,"  but  It 
would  be  necessary  to  sell  some  of  the  real 
estate,  which  the  executrix  was  endeavoring 
to  do,  but  could  not  rush  the  matter  without 
such  a  sacrifice  as  would  be  injurious  not 
alone  to  the  estate  but  to  the  creditors,  and 
they  were  therefore  requested,  "in  their  own 
interests,  to  be  patient"  By  these  state- 
ments and  promises  and  the  conversations 
with  the  attorney  of  the  estate  the  bank  was 
lulled  into  security,  and  did  not  press  the 
payment  of  Its  claim.  Relying  njHm  such 
promises  and  statements,  and  in  view  of  the 
general  condition  of  the  estate,  and  Its  de- 
sire that  the  largest  amount  possible  should 
be  realized  from  the  assets,  It  was  Indulgent, 
and  the  executrix  ought  not  now  be  permit- 
ted to  insist  that  its  rights  have  been  injuri- 
ously affected  by  some  secret  action  of  hers 
in  rejecting  the  claim.  If  it  was  to  be  re- 
jected because  not  an  obligation  of  the  es- 
tate, the  proper  indorsement  should  have 
been  made  thereon,  the  bank  advised  by  the 
return  of  the  claim,  or  In  some  other  man- 
ner, of  the  action  of  the  executrix,  so  that  it 
could  have  taken  such  steps  as  It  might  deem 
proper  to  protect  Its  Interests.  This  was  not 
done,  nor  did  the  executrix  file  with  the  coun- 
ty court,  as  required  by  law,  a  report  of  the 
claims  presented  against  the  estate.  On  the 
contrary,  the  claim  remained  either  In  ber 
possession  or  her  attorney's,  and  It  was  not 
until  the  statute  of  limitations  had  run  tbat 
the  bank's  assignee  was  advised  that  the 
claim  had  been  rejected.  "We  are  of  the 
opinion,  therefore,  that  the  time  during 
which  the  claim  was  In  the  hands  of  the  ex- 
ecutrix for  examination,  without  notifying 
the  bank  that  It  had  been  rejected,  should 
not  be  taken  as  a  part  of  the  time  limited 
by  the  statute  for  the  commencement  of  the 
action  thereon. 

It  follows  that  the  judgment  of  the  court 
below  should  be  reversed,  and  it  is  so  or- 
dered. 


MOYES  T.  OGDEN  SEWER  PIPE  &  CliAY 
CO. 

(Supreme  Court  of  Utah.    June  30,  1904.) 

UASTEB  AND  SEBV ANT— INJURIES  TO  SERVANT 
—NEGLIGENCE  —  CONTBIBUTOBY  NEGLIGENCE 
—ASSUMPTION  OF  BISK— QUESTION  FOB  JUBT. 

I.  Plaintiff,  a  boy  14  years  of  age,  the  day 
after  he  started  to  work  in  a  sewer  pipe  fac- 
tory, was  placed  at  work  at  a  clay  hopper. 
lie  was  required  to  notify  another  servant  to 
start  the  machinery  when  desired,  which  was 
done  by  pulling  a  bell  cord.  The  bell  was  lo- 
cated directly  under  the  hopper,  and  was  ac- 
cidentally rung  on  some  occasions  by  pieces  of 
clay  falling  through  an  open  space  in  the  floor. 
There   was   a   conflict   in   the   evidence    as    to 

I I.  Young  T.  Otork,  U  Vtab,  4t,  GO  Pac  8S2;  An- 
derBOB  T.  Daly  Ulu.  Co..  15  Vtab,  22,  49  Pac  U6. 
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whether  plaintiff  h«d  received  instructiona  aa  to 
the  manner  of  doing  the  work.  While  he  waa 
deaninir  clay  from  the  plunder,  the  bell  rang 
by  accident,  when  the  plunder  waa  caused  to 
descend,  and  amputated  plaintiff's  arm.  Held, 
that  defendant's  negligence  in  permitting  the 
bell  to  be  exposed  and  in  failing  to  warn  plain- 
tiff and  plaintiff's  contributory  negligence  were 
for  the  jury. 

2.  Plaintiff  did  not  assume  the  risk  of  injury 
nnder  .snch  circumstances  as  a  matter  of  law ; 
but  whether  he  waa  justified  in  assuming  that 
his  employer  expected  him  to  use  his  hands  to 
■  lean  the  plunger,  no  other  tools  having  bees 
furnished  for  that  purpose,  was  for  the  jury. 

Appeal  from  District  Court,  Weber  Ooun- 
ty;  H.  H.   Rolapp,  Judge. 

Action  by  Byron  R.  Moyes,  a  minor,  by 
Stewart  H.  Moyes,  his  guardian,  against  the 
Ogden  Sewer  Pipe  &  Clay  Company.  From 
a  Judgment  In  favor  of  plnlntifl,  defendant 
appeals.     Aflflrmed. 

G.  S.  Varian,  for  appellant  Henderson  ft 
.Macmilinn,  for  respondent. 

Mccarty,  J.  Byron  R.  Moyes,  the  plain- 
tiff, was  Injured  while  in  the  service  of  the 
defendant  company  on  the  13th  day  of  March, 
1903,  by  losing  bis  left  arip  at  the  elt)ow. 
In  bis  action  for  damages  for  said  injury  a 
verdict  of  H,000  was  rendered,  and  judg- 
ment thereon  entered.  From  said  judgment 
this  appeal  is  taken. 

The  allegations  of  negligence  In  plalntUTs 
complaint  upon  wbich  he  relies  for  a  recovery 
.-ire  as  follows:  "Plaintiff  further  alleges 
that  the  bell  that  he  was  supposed  to  ting 
in  order  to  give  tlie  signal  to  let  the  plunger 
descend  was  wmtu  out,  old,  cracked,  and 
that  said  bell  was  placed  Immediately  under 
and  below  the  lumper  that  be  was  attend- 
ing to,  and  that  said  bell  was  wholly  un* 
protected,  so  that  clay  could  and  would  fall 
from  the  table  of  tbe  hopper  upon  said  bell, 
and  would  cause  said  bell  to  make  a  sound 
ns  tiiongh  tbe  cord  of  bell  had  been  pulled; 
nil  of  which  was,  or  by  tbe  use  of  reasonable 
diligence  could  have  been,  known  to  de- 
fondant,  and  was  unknown  to  piaintlfF. 
I'lalntlit  further  alines  that  the  defendant 
was  guilty  of  negligence  and  carelessness 
ill  tbiH,  to  wit:  That  defendant  failed  td 
Kive  plaintiff  any  or  proper  instructions  how 
to  operate  said  sewer  pipe  machine,  or  bow 
to  clean  and  keep  said  hopper  free  from  dry 
<-1ay  or  any  bard  substances,  and  failed  to 
warn  said  plaintiff  of  tbe  danger  of  said 
machine  and  to  keep  bis  bands  and  arms 
out  of  said  hopper  and  from  under  said 
plunger,  and  in  keeping  the  said  bell  prop- 
erly or  at  all  protected,  and  in  causing  said 
plunser  to  descend  witheut  giving  any  warn- 
ing to  plaintiff,  and  that  by  reason  of  said 
negligence  and  carelessness  of  defendant  as 
aforesaid,  and  without  any  fault  or  careless- 
ness on  the  part  of  plaintiff,  be  bas  lost 
his  left  arm  as  aforesaid,  and  will  be  in- 
jured, maimed,  and  crippled  throughout  bis 
life;  and  that  by  reason  thereof  said  plain- 
tiff bas  been  made  sick  and.  sore  and.  dis- 


tressed in  mind  and  body,  and  wUI  ever,  be 
so — all  to  his  damage  in  the  sum  of  $20,000.** 
Defendant,  by  its  answer,  denies  that  It  was 
guilty  of  any  negligence  that  caused,  or  in 
any  way  contributed  to,  the  injury  upon 
wblcb  tbe  action  is  based;  and  alleges  con- 
tributory negligence  on  the  part  of  plaintiff, 
and  that  be  assumed  the  risk  and  hazards 
of  the  employment. 

It  appears  from  tbe  record  that  tbe  plain- 
tiff was  employed  by  tbe  defendant  com- 
pany to  work  in  its  factory,  a  building  of 
three  stories,  in  which  sewer  pipe  was  being 
manufactured.  Plaintiff,  who  at  the  time 
was  14  years  of  age,  bright  and  intelligent, 
commenced  work  at  noon  on  March  11,  1903, 
and  worked  until  noon  tbe  following  day 
(March  12tb)  sifting  sand  and  doing  odd  Jobs 
about  the  factory,  on  the  ground  floor  there- 
of. A  few  minutes  before  it  was  time  to 
start  the  factory  running  at  tbe  noon  hour 
on  the  date  last  mentioned,  Helmlle,  a  boy 
who  was  in  the  employ  of  tbe  defendant 
attending  tbe  feeder  of  tbe  tile  press  on  the 
third  floor  of  the  factory,  came  to  plaintiff, 
and  asked  him  if  be  would  change  Jobs, 
Plaintiff  answered  that  be  would  provided 
Hutto,  the  foreman,  would  consent  Hutto 
g&ve  his  consent  and  the  boys  changed 
work.  Plaintiff  testified  that  Hutto  then 
went  with  bim  to  the  third  floor,  wbere  the 
feeder  and  tile  press  were,  and  said  to  blm, 
"You  must  keep  all  the  clay  away  from  the 
machinery."  Hutto,  however,  testified  that 
he  did  not  go  with  plaintiff  on  the  occasion 
referred  to.  ^  Neither  did  he  give  him  any 
instructions  respecting  his  (plaintiff's)  work. 
Tbe  clay  used  for  making  tile  was  brought 
by  "cup"  elevator  from  the  ground  floor  to 
wbere  plali^tiff  last  went  to  work,  and  was 
discharged  on  a  belt  termed  the  "slow  feed- 
er belt"  thence  onto  a  fast  feeder,  belt 
which  delivered'  the  clay  into  a  steel  pot  or 
cylinder  (called  "hopper"  in  the  complaint), 
and  tliere  molded  into  sewer  pipe.  When 
tbe  "pot",  or  "hopper"  was  filled  with  clay, 
tbe  discharge  of  clay  from  the  fast  feeder 
belt  was  shut  off,  and  a  signal  given  by 
plaintiff  to  the  pressman,  who  stood  at  the 
lever  on. the  floor  below,  to  let  the  steam 
on  and  start  the  plunger  down  to  press  the 
clay  for  the  purpose  of  fashioning  or  molding 
It  into  sewer  pipe.  The  feeder  belts  ran  In 
wooden  boxes  elevated  about  four  feet  from 
the  floor.  These  boxes  ran  east  and  west 
and  there  was  a  platform  for  the  operator's 
(plaintiff's)  use  along  tbe  south  from  tbe 
west  end  14  feet  to  the  tile  press.  At  the 
west  end  (14  feet  from  the  tile  press)  was  a 
Keat  for  the  operator,  with  levers  at  his 
hand  to  regulate  the  action  of  the  feeder 
belts.  There  were  also  signal  cords  commu- 
nicating with  the  ground  floor  to  regulate 
tbe  clay  coming  up  and  with  the  pressman 
to  set  the  plunger  in  motion  when  signaled 
so  to  do  by  plaintiff.  Immediately  in  front 
of  the  tile  press  there  was  an  op^u  space 
in  the  floor  from  18  inches  to  3  feet  In  width. 
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tad  It  was  shown  br  testa  made  by  certain 
of  the  witnesses  that  pieces  of  partially 
dried  clay  falltngr  through  this  open  space 
would  occasionally  strike  the  bell  which  was 
used  to  signal  the  pressman  to  set  the  plun- 
ger In  motion,  causing  a  ring  similar  to  that 
created  by  pulling  the  bell  cord.  William 
McGregor,  a  witness  called  by  the  defense, 
testified  that  he  worked  In  the  Immediate 
Tlcinity  of  the  bell,  and  had  on  several  oc- 
casions obserred  pieces  of  clay,  which  had 
fallen  through  the  open  space  mentioned, 
strike  the  bell.  The  feeder  belts  would 
sometimes  get  clogged  with  clay,  and  the 
plalntlfT  would  clean  them  off,  which  was  a 
part  of  his  duties.  As  stated  by  one  of  de- 
fendant's witnesses  In  bis  testimony,  "If 
the  clay  accumulated  on  top  of  the  plunger 
so  that  it  went  up  Ugh  enough,  he  would 
VaTe  to  push  it  oft."  On  the  afternoon  of 
the  second  day  that  plaintiff  was  at  work 
In  the  factory,  while  he  was  in  the  act  of 
cleaning  the  partially  dry  clay  from  the 
tUe  press,  the  plunger,  without  any  warn- 
ing, came  down,  and  tut  his  arm  off  at  the 
elbow.  On  this  point  the  plaintiff  testified 
1b  part  as  follows:  "When  hurt  I  had  left 
the  chair,  and  was  standing  on  the  floor 
cleaning  in  back  of  this  sheet  Iron.  The 
seat  is  elevated  about  three  feet  from  the 
floor.  I  went  over  to  clean  the  clay,  and 
put  my  hand  In  as  far  back  as  I  could 
reach.  I  was  pushing  the  clay  down  Into 
the  press.  I  put  my  ban  j^ln  to  clean  It  ont 
so  that  It  wouldn't  get  dry  and  fall  down 
and  spoil  the  tile.  The  plunger  came  down, 
and  cut  my  arm  off  at  the  elbow  Joint,  leav- 
ing my  hand  in  the  i^ace  where  the  plunger 
goea."  And  again:  "Before  the  accident  I 
had  cleaned  oat  from  nnder  the  plunger 
abont  six  or  seven  times.  •  •  •  The 
plunger  never  came  down  before  I  rang  the 
bell.  I  did  not  expect  It  to  come  down  until 
I  rang  the  bell.  I  did  not  ring  the  bell.  I 
was  12  or  14  feet  away  from  the  place  where 
I  ased  to  ring  tiie  bell."  The  clear  pre- 
ponderance of  the  evidence  shows  that  nei- 
ther Hutto,  the  foreman,  nor  any  other  per- 
son gave  plaintiff  Instructions  respecting 
the  manner  in  which  he  was  to  clean  the 
clay  from  the  tile  press.  Nor  was  he  warn- 
ed of  the  danger  of  cledning  away  the  clay 
referred  to  with  his  hands,  there  being  no 
tools  at  his  disposal  except  a  hoe,  which  was 
not  suitable  for  that  purpose.  Plaintiff  tes- 
tlfled  on  this  point  as  follows:  "I  had  never 
worked  around  machinery  before,  and  had 
worked  on  this  machine  but  one  day.  I  had 
seen  the  machine  operated  once  or  twice 
before  I  was  hurt,  but  had  never  seen  It 
cleaned  out  When  I  saw  the  machine 
working.  It  was  for  a  minute  or  two.  No 
one  warned  me  abont  the  danger  of  putting 
my  hand  in  there.  I  did  not  know  it  was 
dangeroiu."  Hutto,  the  foreman,  was  called 
as  a  witness  by  defendant,  and  testified: 
"Well,  I  never  considered  there  was  any 
danger  to  tt  [the  tile  pressj.    I  didn't  warn 


him  [referring  to  plaintiff].  I  never  paid 
any  particular  attention  to  him."  When  the 
evidence  was  all  In,  and  both  parties  had 
rested  their  case^  the  defendant  requested 
the  court  to  peremptorily  instruct  the  Jury 
to  return  a  verdict  for  defendant.  The  re- 
fusal of  the  court  to  so  Instruct  la  now  as- 
signed as  error. 

Appellant  contends  that  the  dangers  and 
hazards  incident  to  the  employment  in  which 
plaintiff  was  engaged  were  so  open,  plain, 
and  obvious  that  a  person  of  the  age  and  in- 
telligence which  the  evidence  shows  plaintiff 
to  be  would,  by  the  exercise  of  ordinary  care, 
have  understood  and  appreciated  them;  and. 
further,  that  plaintiff's  means  of  knowing 
and  understanding  the  hazards  of  the  employ- 
ment were  equal  to  those  of  his  employer, 
and  that  he  assumed  the  risks  and  dangers 
to  which  he  was  exposed.    It  appears  from 
the  record  that  plaintiff  was  the  only  person 
authorized  and  whose  duty  It  was  to  give  sig- 
nals for  the  plunger  to  descend,  and  It  la  evi- 
dent that  if  the  bell  had  not  been  rung  by  ac- 
cident— which  the  evidence  tends  to  abow 
was  caused  by  pieces  of  clay  falling  through 
an  open  spacse  In  the  floor  Immediately  In 
front  of  the  tUe  press  and  striking  the  bell, 
which  was  in  an  exposed  condition  almost  di- 
rectly under  the  opening  in  the  floor — ^the  In- 
Jury  to  plaintiff  would  not  have  occurred.     In 
determining  the  question  of  negligence  on  the 
part  of  defendant  and  that  of  contributory 
negligence  on  the  part  of  plaintiff,  the  ex- 
posed position  of  the  signal  bell  with  refers 
ence  to  the  falling  clay,  the  youth  of  plaintiff, 
and  his  inexperience  In  the  handling  and  rma- 
nlng  of  machinery,  and  the  question  as  to 
whether  or  not,  imder  the  circumstances.  It 
was  the  duty  of  defendant  to  warn  him  of  the 
dangers  and  hazards  of  the  employment,  were 
proper  matters  for  the  consideration  of  the 
Jury,    nnder   proper   Instructions   from    the 
court    Young  v.  Clark,  16  Utah,  42,  CO  Pac. 
832;  Anderson  v.  Daly  MIn.  Co.,  15  Dtab,  22, 
49  Pac.  126;    Bailey,  Mast  LlablL  116,  117; 
Chopin  V.  Badger  Pap«  Oa.  83  Wis.  192.  S3 
N.  W.  4S2;   Wynne  v.  Conklin,  86  Oa.  40.  12 
8.   B.   183;    Taylor  v.  Wootan,  1  Ind.   App. 
188,  27  N.  B.  602,  GO  Am.  St  R^  200.     Tiie 
contention  of  appellant  that  the  opportnnl- 
ties  of  plaintiff  for  knowing  and  understand- 
ing the  risks  and  dangers  of  the  employment 
were  equal  to  those  of  the  defendant,   and 
that  plaintiff  thereby  assumed  the  risks,  and 
that  the  court  as  a  matter  of  law,  should 
have  so  found.  Is  not  supported  by  the  rec- 
ord, which  shows  that  plaintiff  was  young 
and  Inexperienced,  and  there  Is  a  conflict  In 
the  evidence  as  to  whether  be  received  In- 
structionB  from  any  source  respectlngf   the 
manner  or  way  in  which  he  should  perform 
the  work.    The  preponderance  of  the  evidence, 
however,  la  that  he  received  no  Instructions. 
There  is  evidence  in  the  record  tending  to 
show  that  he  received  general  InstrucUoas  to 
ke^  the  excess  or  accumulations  of  clay  away 
from  the  tile  press,  but  that  no  qiecUlc 
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stmctions  were  given  him  as  to  bow  be  sbould 
do  tbis,  and  tbat  tbere  were  no  tools  at  bis 
disposal  suitable  for  tbat  purpose.  Under 
these  circumstances,  and  In  view  of  Ms  youth 
and  inexperience.  It  was  a  question  for  the 
jiury  to  determine  as  to  whether  or  not  he 
was  not  Justified  in  assuming  that  his  em- 
ployer expected  him  to  use  bis  hands  for  tbat 
purpose. 

Appellant  assigns  as  error  the  giving  of 
certain  instructions  and  the  refusal  of  the 
court  to  give  certain  instructions  asked  for 
by  appellant  The  Instructions  cover  nearly 
20  pages  of  the  abstract,  and  are  therefore 
too  Toluminous  to  set  forth  in  this  opinion. 
We  have,  however,  made  a  careful  examina- 
tion of  them,  and  find  that  the  court  careful- 
ly and  elaborately  covered  all  the  Issues,  and 
tbat  the  instructions,  as  a  whole,  are  as  fav- 
orable to  the  defendant  as  the  facts  in  the 
case  warrant  We  find  no  reversible  error  in 
the  record. 

The  Judgment  is  affirmed,  with  costs. 

BASKIN,  C  J.,  and  BAUTCH,  J,,  concur. 


McINTYRB  v.  AJAX  MIN.  CO. 
(Supreme  Court  of  Utah.     July  15,  1904.) 

CONTBACTS—PBO  vision  AS  TO  PAYMENT— CLAIM 

AOAINST   COBPORATION— PUBCHA8B 

BT    DIBBCTOB. 

1.  A  contract  providing  that  two  sums  ad- 
vanced in  the  formation  of  a  mining  company 
shall  be  repaid  pro  rata  out  of  the  proceeds  of 
"ore  Rales,  compromises,  or  otlierwise,"  and  that 
no  other  money  shall  be  paid  out,  except  for 
necessary  operations,  till  after  the  payment  of 
Buch  sums,  18  to  be  construed  as  meaning  that, 
if  the  net  proceeds  of  ore  sales  and  compro- 
mises does  not,  within  a  reasonable  time,  amount 
to  enough  to  liquidate  such  claims,  the  obliga- 
tion to  pay  them  shall  become  absolute,  and  not 
dependent  on  the  proceeds  of. ore  sales  or  com- 
promises. 

2.  One  may  rightfully  purchase  a  bona  fide 
existing  claim  a^inat  a  corporation  of  which 
he  is  a  director,  if  the  rights  of  other  creditors 
are  not  involved,  and  he  is  under  no  present 
dnty  to  act  in  the  transaction  for  th«  cor- 
poration. 

Appeal  from  District  Court,  Salt  Lake 
County;  C.  W.  Morse,  Judge. 

Action  by  Samuel  Mclntyre  against  the 
AJax  Mining  Company.  Judgment  for  plaln- 
tlflfs.     Defendant  appeals.    Affirmed. 

While  tbere  is  some  apparent  conflict  in 
the  testimony  on  some  of  the  material  issues, 
the  following  facts  are  supported  by  a  clear 
preponderance  of  the  evidence:  In  1894  Pe- 
ter C.  Burke  and  Frank  Salisbury  were  the 
owners  of  I'/a*  of  the  Champlain  No.  2 
mining  claim,  and  all  of  the  Fraction  min- 
ing claim,  situate  in  Tintic  mining  district, 
Utah.  Burke  and  Salisbury  conveyed  their 
title  to  the  foregoing  mining  property  to 
.Tobn  T.  Sullivan,  who  held  the  same  in  trust 
for  them.  Certain  parties,  namely,  Henry 
M.  Ryan,  W.  I.  Snyder,  and  Henry  Shields, 
desired  to  form  a  corporation,  and  purchase 


the  property  and  take  the  title  thereto  to  the 
corporation,  and  in  pursuance  of  tbis  plan 
negotiated  with  Burke  and  Salisbury  for  the 
puchase  of  their  interest  In  these  mining 
claims.  An  agreement  in  writing  was  ac- 
cordingly entered  Into  between  John  T.  Sul- 
livan, Peter  C.  Burke,  Frank  Salisbury,  and 
Henry  M.  Ryan,  parties  of  the  first  part, 
and  A.  R.  Holcomb,  V.  F.  Clays,  and  W.  I. 
Snyder,  parties  of  the  second  part  Tbis 
agreement  so  far  as  material  here,  provided 
as  follows: 

"And  whereas,  certain  litigations  are  pend- 
ing between  the  American  Eagle  Mining  Com- 
pany, et  al.,  plaintiffs,  against  said  Clays, 
Holcomb  and  Sullivan,  defendants,  and  said 
Snyder  has  by  proper  Instrument  in  writing 
agreed  to  maintain  and  pay  the  expenses  of 
said  litigation  on  the  part  of  said  defendants. 

"Now,  therefore,  in  consideration  of  the 
premises  and  of  the  circumstances,  and  also 
of  the  matters  herein  recited,  the  said  par- 
ties do  hereby  covenant  and  agree  to  form  a 
corporation  under  the  laws  of  the  Territory 
of  Utah,  with  a  capital  of  $500,000,  divided 
into  one  hundred  thousand  shares  of  the  par 
value  of  $5  each,  for  the  purpose  of  owning, 
acquiring  and  working  the  mining  claims 
aforesaid.  Including  the  other  five  twenty- 
fourths  of  said  Champlain  No.  2,  If  the  same 
shall  be  acquired,  and  to  divide  said  stock 
as  follows:  70  per  cent  thereof  to  said  par- 
ties of  the  first  part,  to  be  divided  among 
them  in  such  manner  as  tbey  shall  agree, 
and  80  per  cent  thereof  to  said  parties  of  the 
second  part  to  be  divided  among  them  in 
such  manner  as  they  shall  agree  upon. 

"The  said  Snyder  is  to  pay  the  expenses 
of  said  litigation  to  final  Judgment,  that  is  to 
say,  the  retainer  to  W.  H.  Dickson  of  $2,000 
and  to  Expert  Brunton,  of  Colorado,  not  ex- 
ceeding $1,000.  Also  the  expense  of  witness- 
es, court  reporters,  experts,  and  other  neces- 
sary expenses  and  costs  upon  the  trial  of 
said  cause. 

"It  is  further  mutually  agreed  that  tbe 
present  Interests  of  said  parties  of  the  first 
part  is  of  a  value  of  $34,000,  and  that  the 
Interests  of  the  said  parties  of  tbe  second 
part  for  the  purposes  mentioned  in  this  para- 
graph, shall  be  the  actual  sum  paid  out  by 
Snyder  for  and  on  account  of  said  litigation, 
as  aforesaid,  and  that  said  two  sums  shall 
be  paid  back  to  said  parties  pro  rata  out  of 
tbe  proceeds  of  ore  sales,  compromises  or 
otherwise,  together  with  tbe  payment  of  the 
matters  recited  in  the  previous  paragraph, 
but  the  sum  of  $o,000  shall  be  paid  to  Salis- 
bury, or  his  assigns,  first  of  all.  All  of  which 
are  to  be  paid  out  and  made  good  before  any 
general  dividend  shall  be  paid  out,  or  any 
other  money  except  for  necessary  opera- 
tions." 

In  accordance  with  the  terms  of  the  fore- 
going agreement,  a  corporation  known  as  tbe 
AJax  Mining  Company  was  organized,  and 
after  tlie  litigation  mentioned  In  the  agree- 
ment was  concluded  it  entered  upon  the  de- 
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TClopment  of  the  mining  properties  mention- 
ed. Other  mining  properties,  including  the 
remaining  »/s4  of  the  Champlain  No.  2,  were 
subsequently  acquired  by  the  corporation  at 
a  cost  of  $46,000,  which  amount  was  paid  by 
installments  to  the  parties,  or  their  assignees, 
from  whom  the  purchases  were  made.  At  a 
meeting  of  the  board  of  trustees  of  the  com- 
pany held  October  23,  1894,  a  motion  was 
made  and  carried  "that  a  mortgage  be  given 
to  secure  the  payment  of  the  amounts  due 
Burke  and  Salisbury,  and  also  the  attorney 
fees,  also  money  due  Snyder,  as  per  contract" 
(referring  to  the  contract  of  June  7,  1894, 
portions  of  which  are  hereinbefore  set  out). 
At  a  meeting  of  the  board  of  trustees  held 
.Tuly  20, 1893,  the  following  motion  was  made 
and  carried  unanimously:  "It  was  moved 
and  seconded  that  the  action  of  the  board  of 
directors  of  this  company,  as  reported  by  the 
president  In  adopting  the  contract  of  June  7, 
1894,  made  between  Salisbury,  Burke,  Ryan, 
Snyder,  Clays  and  Holcomb,  also  In  recog- 
nizing and  agreeing  to  pay  same,  as  also  the 
amount  due  Ryan  and  Knox  and  Mclntyre, 
and  authorizing  the  trust  deed  and  other 
suitable  obligations  and  contracts  to  be  is- 
sued therefor,  be  ratified,  and  in  all  respects 
adopted,  which  motion,  being  put,  was  car- 
ried." At  a  meeting  of  the  board  of  trus- 
tees held  February  9,  1895,  as  shown  by  the 
records  of  the  company,  "It  was  resolved  and 
carried  that  the  secretary  be  and  he  Is  here- 
by instructed  to  prepare  an  evidence  of  In- 
debtedness in  the  form  of  a  trust  deed  show- 
ing the  indebtedness  due  to  Salisbmr,  Burke, 
Snyder,  Ryan,  Knox  and  Mclntyre,  and  pro- 
viding for  the  payment  of  the  same,  and  re- 
port at  next  meeting,  or  an  adjourned  meet- 
ing to  be  held  February  16,  1895,  at  730  p. 
m.  Said  Indebtedness  consisting  of  the  fol- 
lowing items:  ?5,500  advanced  by  Snyder 
on  purchase  money;  $5,000  due  Salisbury  op 
assigns,  to  be  a  first  lien;  $29,000  due  Burke 
and  Salisbury  or  assigns,  as  per  contract  of 
June  9,  and  $19,634  due  Snyder  for  expenses 
of  suit,  as  per  same  contract,  and  $6,030  due 
Ryan  and  Knox;  $4,000  due  Mclntyre,  and 
$10,000  to  Mclntyre  for  water."  On  Janu- 
ary 1,  1893,  Samuel  Mclntyre,  plaintiff  here- 
in, became  a  stockholder  and  officer  of  de- 
fendant company.  On  September  6,  1895, 
Henry  M.  Ryan,  and  Marian  Ryan,  his  wife, 
by  an  Instrument  In  writing,  assigned  to 
Frank  Knox,  president  of  the  company,  and 
Samuel  Mclntyre,  a  director,  a  block  of 
stock  of  defendant  corporation.  The  writ- 
ing, so  far  as  material  In  this  case,  provides, 
as  follows:  "Know  all  men  by  these  pres- 
ents, that  we,  Henry  M.  Ryan  and  Marian 
Ryan,  of  Chicago,  Illinois,  for  and  in  consid- 
eration of  the  sum  of  $18,679.56  to  us  in 
hand  paid  by  Frank  Knox  and  Samuel  Mc- 
lntyre of  Salt  Lake  City,  Utah,  do  hereby 
sell,  assign,  transfer,  set  over  and  deliver 
unto  said  Frank  Knox  and  Samuel  Mcln- 
tyre, 49,812  shares  of  the  capital  stock  of  the 
AJax   mining    company,   a   corporation,    of 


Utah  Territory,  standing  in  our  names  and 
upon  the  books  of  said  company,  as  follows, 
to-wit:  5,000  shares  of  said  stock  standing 
In  the  name  of  Marian  Ryan  and  44,812 
shares  thereof  standing  In  the  name  of  said 
Henry  M.  Ryan.  •  •  •  And  the  said 
Henry  M.  Ryan  In  consldwatlon  of  the  pur- 
chase of  said  stock  by  said  Knox  and  Mc- 
lntyre hereby  assigns,  transfers  and  sets 
over  unto  the  said  Knox  and  Mclntyre  all 
claims  of  said  Ryan  against  the  said  Ajaz 
mining  company,  aggregating  $9,015.00,  and 
all  securities  held  by  said  Ryan  to  secure 
the  payment  of  said  sum."  Mclntyre  re- 
ceived and  paid  for  two-thirds  of  the  stock 
and  account  mentioned  In  the  assignment 
and  Knox  received  and  paid  for  one-third. 
The  $9,015  mentioned  In  the  assignment  was 
a  part  of  the  $34,000  purchase  price  of  the 
Champlain  No.  2  and  the  Fraction  mining 
claims.  $3,005  of  the  amount  was  credited 
to  Knox  on  the  books  of  the  company,  and 
Mclntyre  was  given  credit  for  $6,010  of  the 
account,  and  the  respective  amoimts  charged 
against  Ryan's  account.  The  amount  for 
which  Knox  received  credit  ($3,005)  was  sub- 
sequently paid  by  the  company  without  ob- 
jection, but  it  failed  and  neglected  to  pay 
Mclntyre  the  $6,010  due  him.  On  January 
15,  1897,  Mclntyre  commenced  an  action 
against  the  company  to  recover  the  $6,010. 
The  defendant  answered,  and  a  trial  was 
had,  and  when  plalntifT  rested  his  case  a 
judgment  of  nonsuit  was  entered,  and  the 
case  dismissed.  An  appeal  was  taken  to  this 
court,  and  the  Judgment  of  the  trial  court 
affirmed,  without  prejudice  to  the  bringing 
of  another  suit  by  plaintiff.  Mclntyre  v. 
AJax  MIn.  Co.,  20  Utah,  323,  60  Pae.  552. 
For  a  more  detailed  statement  of  the  facts 
reference  Is  hereby  made  to  the  opinion  of 
this  court  rendered  on  that  appeal.  On  Jan- 
uary 24, 1901,  Mclntyre  commenced  the  pres- 
ent action,  alleging  substantially  the  same 
facts  as  were  set  out  In  the  complaint  In  the 
former  suit,  namely,  that  on  or  about  the 
Ist  day  of  February,  1895,  at  Salt  Lake 
City,  Utah,  one  Frank  Salisbury  sold  and  con- 
veyed to  defendant  an  undivided  one-half  In- 
terest in  the  mining  claims  hereinbefore 
mentioned  for  the  sum  of  $17,000;  that  there- 
after, on  or  about  May  1,  1895,  for  a  valua- 
ble consideration,  the  said  Salisbury  sold  and 
transferred  his  said  claim  to  Henry  M.  Ryan, 
and  that  on  the  eth  day  of  May,  1895,' the 
said  Henry  M.  Ryan,  for  a  valuable  consider- 
ation, sold,  assigned,  and  transferred  to  the 
plaintiff  $6,010  of  said  claim  of  $17,000;  that 
defendant  was  immediately  Informed  of  said 
assignment  and  transfer,  and  accepted  the 
same,  and  then  and  there  promised  and 
agreed  to  pay  the  said  amount  to  the  said 
plaintiff.  The  defendant  denied  the  allega- 
tions of  the  complaint  relied  upon  for  a  re- 
covery, and  alleged  that  Burke  and  Salis- 
bury claimed  and  represented  to  W.  I.  Sny- 
der and  H.  M.  Ryan,  two  of  the  promoters  of 
this  mining  enterprise,  before  the  agreement 
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hereinbefore  referred  to  was  entered  Into, 
that  they  had  a  perfect  and  absolute  title  to 
the  mining  property  mentioned  therein,  sub- 
ject only  to  the  paramount  title  of  the  Unit- 
ed States;  and  that  said  mining;  claims  con- 
tained large  quantities  of  valuable  and  pay- 
ing ore.  Defendant  further  alleged  that  said 
representations  were  untrue,  la  this:  that 
there  was  no  ore  in  said  property,  nor  was 
the  title  to  said  property  clear,  perfect,  and 
absolute,  but,  on  the  contrary,  a  large  por- 
tion of  said  mining  claims  was  then  and 
there  the  property  of  others.  Defendant  fur- 
ther alleged  that  at  the  time  plaintiff  pro- 
cured the  assignment  from  Henry  M.  Ryan 
of  the  $C,010  sued  for  said  plaintiff  was  a 
director  and  vice  president  of  defendant  com- 
pany, and  acting  In  a  confldentlQl  and  fiduci- 
ary capacity  with  respect  to  defendant  and 
Its  stockholders,  and  that  he  paid  nothing 
whatever  for  esild  claim,  and  that  under  such 
circumstances  it  became  and  was  the  duty 
of  plaintiff  to  obtain  said  assignment  for  this 
defendant  and  its  stockholders,  and  not  for 
his  personal  profit  and  gain.  The  issues  were 
tried  by  a  Jury,  who  returned  a  verdict  for 
plaintiff,  and  from  the  Judgment  entered 
thereon  this  appeal  is  taken. 

King,  Burton  &  King,  for  appellant.  Suth- 
erland, Van  C!ott  &  Allison,  for  respondent. 

McCAKTY,  J.,  after  making  the  foregoing 
statement,  delivered  the  opinion  of  the  court. 

The  first  contention  made  on  this  appeal  Is 
that  the  trial  court  erred  In  overruling  de- 
fendant's motion  for  a  nonsuit.  Appellant 
Insists  that,  as  the  contract  of  June  7,  1894, 
between  Biu-ke  and  Salisbury  and  Snyder 
and  others,  provided  the  $34,000  was  to  be 
paid  out  of  the  proceeds  of  ore  sales,  compro- 
mises, or  otherwise,  it  was  incumbent  upon 
respondent  to  prove  by  a  preponderance  of 
the  evidence  that  the  profits  of  the  mines 
were  sufliclent  to  pay  plaintiff's  claim  after 
liquidating  other  claims  which  took  preced- 
ence of,  and  were,  under  the  terms  of  the 
contract,  superior  In  point  of  time  to,  the 
claim  sued  on.  This  same  question  was 
raised  and  squarely  presented  to  this  court  In 
the  case  of  Melntyre  v.  Ajax  Mln.  Co.,  supra, 
and  Mr.  Justice  Baskln,  now  Chief  Justice, 
speaking  for  the  court,  said:  "To  understand 
the  full  bearing  of  the  testimony,  it  is  neces- 
sary to  construe  the  terms  'that  said  two 
sums  shall  be  paid  pro  rata  out  of  the  pro- 
e«»ods  of  ore  sales,  compromises,  or  otherwise,' 
as  used  In  the  contract  of  June  7,  1804.  Pol- 
lowrlng  these  terms  It  Is  provided  that  no 
other  money  shall  be  paid  out,  except  for 
necessary  operations,  until  after  the  payment 
of  the  sums  mentioned  In  said  contract 
From  this  provision  It  is  clear  that  the  term 
'proceeds  of  ore  sales'  was  Intended  to  in- 
clude only  the  proceeds  left  after  paying  the 
expenses  of  necessary  operations,  or,  in  other 
words,  the  net  proceeds.  It  Is  clear  that  the 
parties  did  not  Intend  that  payment  was  to 
be  Immediately  made,  or  should  depend  ex- 


clusively on  the  proceeds  of  ore  sales  and 
compromises,  or  that  said  claims  sbonld  be- 
come due  and  payable  only  when  sufficient 
funds  to  pay  said  claims  should  be  received 
from  the  proceeds  of  ore  sales  or  compro- 
mises, because,  if  such  had  been  the  Intention, 
the  term  'or  otherwise'  would  not  have  been 
used.  The  proper  construction  of  tliese  terms 
Is  that,  if  the  net  proceeds  of  ore  sales  and 
that  derived  from  compromises  did  not,  witli- 
In  a  reasonable  time,  amount  to  a  sum  suf- 
ficient to  liquidate  said  claims,  then  payment 
was  to  be  made  otherwise;  which  means 
that  after  a  lapse  of  a  reasonable  time  the 
obligation  to  pay  was  to  become  absolute, 
and  not  dependent  upon  either  the  proceeds 
of  ore  sales  or  compromises.  (Bearing  upon 
this  question,  see  cases  cited  in  Johnson  v. 
Schenck,  15  Utah,  490  [50  Pac.  921].)"  This 
same  general  doctrine  was  reaffirmed  by  this 
court  in  the  case  of  Busby  v.  Century  Gold 
Mln.  Co.,  27  Utah,  231,  75  Pac.  725.  There- 
fore, under  the  law  as  declored  in  those  cases, 
which  we  again  reaffirm,  the  court  did  not 
err  in  denying  defendant's  motion  for  a  non- 
suit. 

The  claim  made  by  appellant  that  Melntyre 
Iiaid  nothing  for  the  account  is  not  supported 
by  the  record.  The  written  assignment  by 
which  it  was  transferred  to  him  reads  as  fol- 
lows: "And  the  said  Henry  M.  Byan  in  con- 
sideration of  the  purchase  of  said  stock  by 
said  Knox  and  Melntyre,  hereby  assigns  and 
transfers  and  sets  over  unto  the  said  Knox 
and  Melntyre,  all  the  claims  of  said  Ryan 
against  said  AJax  Mining  Company,  aggregat- 
ing $0,015,  and  all  securities  held  by  said 
Ryan  to  secure  the  payment  of  the  same." 
It  will  thus  be  observed  that  the  account  In 
question  was  a  part  of  the  consideration  re- 
ceived by  Knox  and  Melntyre  for  the  $18,- 
897.56  paid  by  them  in  the  transaction  where- 
by they  purchased  from  Ryan  49,812  shares 
of  the  capital  stock  of  defendant  company, 
which  transaction  is  fully  set  forth  in  the 
foregoing  statement  of  facts. 

Nor  w^as  the  purchase  of  this  claim  by  Me- 
lntyre a  frand  against  the  company.  The 
company  had  repeatedly,  through  its  board 
of  trustees,  by  resolutions  which  were  made 
matters  of  record,  acknowledged  the  account 
as  a  valid  and  binding  obligation  on  its  part, 
even  to  the  extent  of  auttiorizing  the  execu- 
tion of  trust  deeds  and  mortgages  on  the  com- 
pany's property  to  secure  the  payment  of 
this  and  other  Items  of  its  indebtedness.  At 
the  time  Melntyre  purchased  the  account  the 
corporation  was  solvent,  and  he  was  In  no 
way  charged  with  a  duty  by  the  company 
to  pay  off  and  discbarge  the  claim  for  its 
benefit.  Nor  were  the  rights  of  creditors 
prejudiced,  or  in  any  way  involved,  in  the 
transaction.  Therefore,  under  these  circum- 
stances, we  fail  to  comprehend  upon  what 
theory  the  purchase  of  a  valid  claim  against 
a  corporation  by  one  of  Its  directors  should 
be  deemed  fraudulent.  As  stated  by  counsel 
for  respondent  in  their  brief,  this  is  not  a 
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case  "where  the  corporation  le  Insolvent  and 
the  question  arises  between  the  director  and 
other  creditors  of  the  corporation.  In  such 
a  case  it  Is  yery  projjerly  held  that  the  prop- 
erty of  a  corporation  conatltntes  a  trust  fund; 
that  the  director  Is  to  be  regarded  as  a  trus- 
tee; and  that  he  may  not,  by  purchasing  out- 
standing claims  against  the  company  at  a  dis- 
count, and  putting  them  in  for  their  face 
value,  thus  reap  an  advantage,  because  of 
his  position  over  the  general  creditors  of  the 
insolvent  company;  nor  where  the  director 
or  other  officer  of  the  company  is  charged 
with  a  present  duty  to  pay  off  or  discharge  a 
claim  for  the  benefit  of  the  company,  be  may 
not  acquire  it  In  his  own  name  at  a  discount, 
and  compel  the  company  to  pay  him  the  full 
face  value."  In  fact,  it  Is  settled  by  the 
great  weight  of  authority  that  a  party  may 
contract  with  a  corporation  of  which  he  is  a 
director,  provided  be  acts  in  good  faith.  In 
10  Cyc.  807,  the  rule  Is  stated  as  follows: 
"There  Is  no  sound  principle  of  law  or  equity 
which  prohibits  one  or  more  of  the  directors 
of  a  corporation  from  entering  Into  contracts 
and  dealings  with  the  corporation,  provided 
they  act  In  good  faith,  and  provided  there  Is 
a  quorum  of  directors  on  the  other  side  of 
the  contract,  so  that  the  vote  of  the  Inter- 
ested director  Is  not  necessary  to  the  adoption 
of  the  measure;  and  even  In  the  latter  case 
the  contract  Is  good  In  law."  (See  cases  cited 
in  note.)  This  being  the  law,  It  necessarily 
follows  that  a  party  may  rightfully  purchase 
a  bona  fide  existing  claim  against  a  corpora- 
tion of  which  he  Is  a  director,  provided  that 
as  in  this  case,  the  rights  of  other  creditors 
are  not  involved,  and  he  Is  under  no  present 
duty  to  act  In  the  transaction  for  the  corpora- 
tion. Seymour  v.  Cemetery  Aas'n,  144  N. 
Y.  333.  3.0  X.  K.  640,  20  L.  R.  A.  &50;  Carpen- 
ter V.  Danforth,  S2  Barb.  .581;  St.  Louis,  etc., 
Ry.  Co.  V.  Chenault  (Kan.)  12  Pac.  303;  1 
Morawetz,  Corp.  (2il  Ed.)  f  521. 

The  contention  of  appellant  that  Burke 
and  Salisbury  represented  to  the  promoters 
of  the  corporation  that  they  had  an  absolute 
and  clear  title  to  the  mining  property  men- 
tioned in  the  contract  of  June  7,  1894,  and 
for  which  the  company  agreed  to  pay  $34,000, 
and  that  defendant,  relying  upon  such  rep- 
resentations, was  induced  to  purchase  the 
property,  and  that  it  subsequently  transpired 
that  Burke  and  Salisbury  had  no  title  there- 
to. Is  not  supported  by  the  evidence.  The 
contract  by  which  defendant  purchased  and 
came  into  possession  of  these  mining  claims 
recited  that  certain  litigation  was  pending, 
and  contained  provisions  for  the  payment  of 
the  expenses  of  such  litigation,  and  then,  re- 
ferring to  the  $34,000  purchase  price  of  said 
mines  and  the  expenses  of  the  litigation,  fur- 
ther recited  as  follows:  "And  that  said  two 
sums  shall  be  paid  back  to  said  parties  pro 
rata  out  of  the  proceeds  of  ore  sales,  compro- 
mises, or  otherwise."  It  is  evident  that  the 
term  "corapromlses"  had  reference  only  to 
the  then  pending  litigation,  as  such  litiga- 


tion was  the  only  matter  covered  by  the  con- 
tract that  was  at  that  time  susceptible  of 
a  compromise.  In  fact;  counsel  for  appel- 
lant, in  theh:  brief,  say:  "That  in  18M  P.  C. 
Burke  and  Frank  Salisbury  claimed  to  be  the 
owners  of  t*/:*  of  the  Champlain  No.  2  min- 
ing claim  and  all  of  the  Fraction  claim;  that 
there  was  litigation  pending  between  them 
and  the  American  Eagle  Mining  Company,  a 
coriK)ratlon,  claiming  to  own  said  claim,  and 
also  adjoining  properties.  Burke  and  Salis- 
bury were  unable  to  carry  on  the  litigation, 
or  to  develop  the  property  claimed  by  them. 
Accordingly  they  entered  into  a  contract  with 
W.  I.  Snyder  and  others  by  the  terms  of 
which  the  latter  were  to  pay  the  expenses 
of  the  litigation.  •  •  •  The  litigation  was 
concluded,  and  the  company  entered  upon 
the  work  of  developing  Its  properties."  The 
record  further  shows  that  at  the  time  the 
contract  was  entered  into  appellant  was  in 
possession  of  an  abstract  of  the  title  to  the 
property,  which  showed  that  the  title  was 
clear  and  unclouded.  Therefore  the  conten- 
tion of  counsel.  In  the  face  of  the  record  and 
their  own  statement  of  the  case  that  the  pro- 
moters of  this  enterprise  were  Ignorant  of 
the  adverse  claims  that  were  being  made  to 
the  property  and  as  to  the  character  of  title 
beld  by  Burke  and  Salisbury,  Is  unwarranted, 
and  not  supported  by  the  record. 

We  find  no  reversible  error  In  the  record. 
The  Judgment  is  therefore  affirmed,  with 
costs. 

BASKIN,  C.  J.,  and  BARTCH,  J.,  concur. 


BLEVIXS  V.  TERRITORY. 
(Supreme  Court  of  Arizona.    Jan.  28, 1893)* 

CBIUINAL  LAW— FAILUBE  TO  PLEAD— SRBOB. 

1.  The  omission  to  plead  to  an  indictment  is 
fatal  to  a  judgment  of  conviction,  even  after 
verdict. 

Ai)peal  from  District  Court  Gila  County; 
before  Jnstii-e  Kibbcy. 

Henry  Bleviiis  was  convicted  of  crime,  and 
appeals.    Revei-sed. 

E.  J.  Edwards,  for  appellant  The  Attor- 
ney General  und  Miles  Van  Wagener,  Dlst 
Atty.,  for  the  Territory. 

GOODING,  C.  J.  It  appeared  by  the  rec- 
ords iu  this  case  that  the  trial  proceeded 
without  a  plen  by  the  prisoner,  and,  this  be- 
ing urged  against  the  Judgment  iu  the  case, 
we  think  a  new  trial  should  be  granted. 
"Until  the  defendant  has  pleaded  to  the  in- 
dictment, there  was  no  issue  to  be  submitted 
to  the  Jury,  and  the  omission  to  plead  is  fatal 
to  the  Judgment  even  after  verdict"  Peo- 
ple v.  Gaines.  52  Cal.  481 ;  Douglass  v.  Statt^ 
3  Wis.  820;  Dale  v.  Copple,  53  Mo.  321. 


SLOAN,  J.,  concurs. 


f  1.  See  Criminal  Law,  vol.  14,  Cent  Die.  H  <1X 
(14. 
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DE  LA  VERGXE  t.  TERUITORT. 
(Supreme  Court  of  Arizona.    Jan.  25,  1893.)* 

TAXATION— PUBLIC  LANDS. 

1.  Where  a  bolder  of  public  land  scrip  select- 
ed his  land  thereunder,  and  was  entitled  to  a 
patent  without  further  act,  subject  only  to  a 
i>ot«ible  BhiftinK  of  his  boundary  lines  to  con- 
form to  the  ITnited  States  survey  thereafter  to 
he  made,  the  land  was  subject  to  territorial  tax- 
ation prior  to  the  issuance  of  the  patent;  the 
I'nitea  States  beini;  the  mere  depository  or  trus- 
tee of  the  title  for  the  benefit  of  the  owner. 

Appeal  ftrom  District  Court,  Yavapai  Coun- 
ty; before  Justice  Gooding. 

Action  by  the  territory  of  Arieona  against 
John  C.  De  La  Vergne  for  the  recovery  o( 
taxes.  From  a  Judgment  in  favor  of  plain- 
tiff, objector  appeals.    Affirmed. 

Wilson  &  Norris,  for  appellant.  John  0. 
Herndon,  Atty.  Gen.,  for  the  Territory. 

KIBBEiY,  J.  The  court  below  rendered 
judgment  against  a  40-acre  tract  of  land 
owned  by  La  Yergne  for  the  taxes  for  1889, 
amounting  to  $221.50.  La  Vergne  appeals, 
and  h«K  insists  tliat  the  land  In  question  is 
not  subject  to  taxation. 

In  pursuance  of  the  act  of  Congress  of 
April  o,  1872,  entitled  "An  act  for  the  relief 
of  Thomas  B.  Valentine"  (17  Stat.  649,  c.  89), 
the  Commissioner  of  the  General  Laud  Office 
Issued  Valentine  scrip.  By  the  act  this  scrip 
entitled  Valentine  or  bis  legal  representatives 
to  appropriate  the  quantity  of  unoccupied 
and  unappropriated  public  land  mentioned  in 
the  scrip.  The  scrip  was  issued  for  legal 
subdivisions  of  the  public  survey,  presum- 
ably in  40-acre  tracts.  The  act  provides  tliat 
the  claimant,  Valentine,  or  bis  legal  repre- 
sentatives, might  select  and  should  tie  al- 
lowed patents  for  an  equal  quantity  (that  is, 
equal  to  quantity  of  a  certain  Mexican  grant 
in  lieu  of  which  the  scrip  was  issued)  of  the 
unoccupied  and  unappropriated  public  lands 
of  the  United  States,  not  mineral,  and  in 
tracts  not  less  tban  the  subdivisions  provid- 
ed for  in  the  United  States  land  laws,  and, 
if  unsurveyed  when  taken,  to  conform,  when 
surveyed,  to  the  general  system  of  the  Unit- 
ed States  land  surveys.  La  Yergne  became 
tbe  owner  of  certain  of  the  Valentine  scrip, 
enabling  him  to  select  40  acres  of  land.  He 
selected  the  40  acres  upon  which  the  disput- 
ed tax  was  levied,  out  of  unsurveyed  lands. 
He  or  bis  legal  representatives  will  be  enti- 
tled, without  any  further  act  upon  his  or 
their  part,  to  a  patent  to  that  40  acres,  sub- 
ject possibly  to  a  shifting  of  his  boundary 
lines  to  make  tbem  conform  to  the  United 
States  survey  when  that  shall  be  made. 
Subject  to  tliat  possible  shifting  of  boundary 
lines,  he  Is  now  tbe  owner  of  that  40  acres. 
It  is  the  subject  of  grant  by  himself,  of 
mortgage,  and  may  be  taken  upon  execution 
iigainst  bim.  The  legal  title.  It  is  true.  Is 
yet  in  tbe  United  States,  but  the  United 
States  is  tbe  mere  depository  of  tbe  titles 
•Opinion  not  bwatotore  avallabl*. 


and  but  a  trustee.  Xo  right  of  tbe  United 
States  remains  in  or  to  the  land,  and  none 
could  be  divested  by  sale  for  taxes  or  by 
any  other  sale.  Tbe  enforcement  by  tbe 
territory  of  its  tax  lien  in  no  wise  inter- 
feres with  the  summary  disposal  by  tbe 
United  States  of  its  public  lands.  It  seems 
to  us  clearly  subject  to  taxation. 
Tbe  Judgment  will  therefore  be  affirmed. 

GOODING,  C.  J.,  and  SLOAN,  J.,  wucur- 
rlng. 


WORKS  V.  PRESTON, 
(Supreme  Court  of  Arizona.    Jan.  28,  1803.)* 

APPBAL— PEBTECTION— BOND— TIMK    OF    FILINO 
—OBJECTIONS— WAIVBB. 

1.  An  appeal  is  perfected,  nnder  the  Code,  up- 
on the  concurrence  of  two  acts — the  giving  of 
notice  of  appeal,  and  the  filing  of  an  appeal 
bond — and  the  fact  that  an  appeal  bond  was 
filed  before  the  ruling  of  the  court  upon  the  mo- 
tion for  a  new  trial  does  not  vitiate  the  appeal, 
where  notice  of  appeal  was  not  given  until  after 
the  motion  for  a  new  trial  had  been  overruled. 
•  2.  An  objection  to  the  reception  of  a  verdict 
on  the  ground  that  it  was  not  unanimous  waa 
waived  where  it  was  not  made  at  the  time  of 
the  receipt  of  the  verdict,  and  the  fact  of  its 
want  of  unanimity  was  not  preserved  in  the  bill 
of  exceptions,  nor  made  a  ground  for  the  mo- 
tion for  a  new  trial. 

Appeal  from  District  Court,  Pima  dounty, 
before  Justice  Sloan. 

.\ction  by  A.  J.  Preston  against  Charles 
Wores.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

O.  T.  Rouse,  for  appellant.  William  Lov- 
ell,  for  appellee. 

KIBBEY,  3.  Appellee  moved  to  dismiss 
this  appeal  because  the  appeal  bond  was  filed 
before  the  trial  court  ruled  upon  appellant's 
motion  for  a  new  trial.  We  think  that  fact 
cannot  affect  the  right  of  appeaL  An  appeal 
is  perfected,  under  our  Code,  upon  the  con- 
ourrence  of  two  acts,  viz.,  giving  notice  of  ap- 
peal, and  filing  an  appeal  bond.  In  this  case 
tbe  'appeal  bond  was  filed  after  tbe  entry  of 
judgment,  but  before  the  action  of  the  court 
upon  the  motion  for  a  new  trial.  The  notice 
of  appeal  was  given  after  the  motion  for  a 
new  trial  had  been  overruled.  The  appeal 
was  therefore  properly  perfected,  and  the 
motion  to  dismiss  is  accordingly  denied. 

Appellee  sued  appellant  for  $335,  the  pur- 
chase price  for  74,455  pounds  of  silver  and 
gold  ore  alleged  to  have  been  sold  and  deliv- 
ered by  appellee  to  appellant.  Appellant  al- 
leged that  the  contract  of  purchase  was  con- 
ditional, being  dependent  upon  the  ore  assay- 
ing not  less  tlian  88  ounces  of  silver  per  ton; 
that  be  was  induced  to  make  ttie  purchase 
upon  the  representation  of  the  appellee  that 
tbe  ore  would  assay  not  les&  than  38  ounces 
of  silver  per  ton;  that,  relying  upon  that  re?)- 
resentation,  he  hauled  the  ore  from  the  dump 
of  the  Blue  Jay  mine,  SO  miles  distant  from 
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Tucson,  to  that  place,  where  he  ascertained 
that  It  ■wonld  not  average  over  27  ounces  of 
silver  per  ton;  that  ore  running  leas  than  38 
ounces  was  valueless  to  him,  and  there  was 
a  resultant  damage  to  him,  accruing  from 
cost  of  hauling  the  ore,  etc.,  of  $246.08,  for 
which  he  demanded  Judgment  against  the  ap- 
pellee. There  was  a  trial  by  jury,  and  ver- 
dict for  the  plaintiff  for  the  sum  demanded 
in  the  complaint.  There  was  a  motion  for  a 
new  trial,  a  bill  of  exceptions,  and  a  state- 
ment of  facts.  The  errws  assigned  are  that 
the  verdict  of  the  Jury  is  void  because  con- 
curred in  by  10  Jurors  only,  that  the  court 
erred  in  excluding  certain  evidence  offered 
by  appellant  and  In  admitting  certain  evi- 
dence offered  by  appellee  at  the  trial,  and 
that  the  verdict  is  contrary  to  the  evidence. 

The  want  of  unanimity  of  the  Jury  in  the 
verdict  was  not  made  a  ground  of  the  mo- 
tion for  a  new  trial;  no  objection  was  r  ade 
to  the  receipt  of  the  verdict  at  the  time;  and 
it  does  not  appear  in  the  record,  as  a  matter 
of  fact,  that  the  verdict  was  not  unanimous. 
The  minute  entry  of  the  clerk  recites  that  the 
Jury  came  Into  court  in  charge  of  the  bailiff, 
and,  their  names  being  called,  all  (12)  an- 
swered thereto,  and,  being  asked  If  they  had 
agreed  upon  a  verdict,  replied,  through  their 
foreman,  that  they  bad,  and  that  then  the 
foreman  presented  a  verdict,  which  was  for 
the  plaintiff,  and  signed  by  the  forernan  only; 
that  the  jury,  being  interrogated  by  the  clerk, 
"say  that  is  their  verdict,  and  so  say  they 
all."  In  another  part  of  the  record  the  ver- 
dict appears  signed  not  only  by  the  foreman, 
but  by  nine  others  of  the  Jury.  We  cannot 
say  that  one  part  of  the  record,  both  being 
transcript  of  the  clerk's  minutes,  imports 
verity  more  than  tiie  others.  If  appellant 
wished  to  save  tlils  question — ^It  In  fact  the 
verdict  was  not  a  unanimous  one — ^be  should 
at  the  time  have  objected  to  its  receipt,  and 
preserved  the  f&ct  of  it>  want  of  unanimity 
in  the  bill  of  exceptions,  and  made  the  re- 
ceipt of  the  Imperfect  verdict  a  ground  for 
a  motion  for  a  new  trial.  By  falling  to  have 
done  so,  he  has  waived  the  objection. 

The  court  did  not  err,  so  far  as  we  can 
gather  from  the  record.  In  excluding  evidence 
offered  by  the  appellant.  The  bill  of  excep- 
tions does  not  disclose  the  facts  proposed  to 
be  proved  by  the  rejected  evidence,  and  it» 
relevancy  is  not  disclosed  by  the  questions 
propoimded.  The  evidence  admitted  over  ap> 
pellanf  8  objection  was  immaterial,  but  in  no 
wise  prejudiced  appellant.  The  evidence  In 
the  case  amply  sustains  the  verdict. 

The  Judgment  is  afUrmed, 


DON  TAN  V.  AH  XOU'S  ADM-R. 
<Snpreme  Court  of  Arizona.    April  15,  1893.)* 

WBONOFUI.  DEATH — STATtJTES— CONSTRUCTION^ 
NEOUOENCE  OT  SGBVANTR. 

1.  A  statute  (Rev.  St  1887,  {  2145)  anthoria- 
\ng  a  recovery  for  wrongful  death  provided  (sec- 

<l  1.  Ifoe  Death  vol.  U,  Cent  Die  I  M. 
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tion  1)  that  an  action  could  be  maintained  when 
the  death  was  caused  by  the  negligence  of  the 
proprietor,  owner,  charterer,  or  driver  of  any 
railroad,  steamboat,  stagecoach,  or  other  ve- 
hicle for  the  conveyance  of  goods  or  passengers, 
or  by  the  unfitness,  gross  negligence,  or  care- 
lessness of  their  agents  and  servants ;  and  (sec- 
tion 2)  when  the  death  of  any  person  is  caused 
by  the  wrongful  act,  negligence,  anskillfulness, 
or  default  of  another.  Held,  that  an  action  for 
wrongful  death  could  not  be  maintained  against 
a  person  not  described  in  section  1,  where  the 
Injuries  resulting  in  death  were  caused  by  the 
negligence  or  wrongful  act  of  his  servants  or 
agents. 

Error  to  District  Court,  Pima  County ;  be- 
fore Justice  Richard  E.  Sloan. 

Action  by  Ah  You's  administrator  against 
Don  Yan.  F^m  a  Judgment  in  favor  of 
plaintiff,  defendant  brings  error.    Reversed. 

Barnes  &  Martin,  for  plaintiff  in  error. 
O.  W.  Wright,  for  defendant  In  error. 

KIBBEY,  J.  This  was  a  suit  by  the  ad- 
ministrator of  the  estate  of  Ah  You,  deceased, 
for  the  l)eneflt  of  the  widow  and  children 
of  the  deceased,  for  damages  resulting  from 
bis  death,  caused  by  the  alleged  wrongful  act 
of  the  appellant  There  was  a  verdict  for 
defendant  in  error. 

There  was  evidence  that  Ah  You  and  two 
or  three  others  were  co-owners  of  a  drove  of 
hogs;  that  among  them  was  a  vicious  boar; 
that  the  hogs  were  kept  and  fed  in  a  field 
through  which  ran  an  irrigating  ditch ;  that 
the  deceased  had  occasion  to  go  into  the  field 
to  clean  out  the  ditch  so  that  it  would  serve 
to  carry  water  to  his  garden,  for  tlie  irriga- 
tion of  which  the  ditch  was  constructed,  and 
was  attacked  by  the  boar,  and  received  in- 
juries from  which  be  died;  that  the  hogs 
were  In  charge  of  one  of  tbe  co-owners,  but 
not  of  the  defendant ;  that  the  defendant  had 
knowledge  that  the  hog  was  vicious.  There 
was  a  sharp  conflict  of  evidence  on  most  of 
these  points.  The  wrongful  act  complained 
of  was  the  keeping  of  the  boar  by  d^endant 
after  knowledge  of  his  vlciousness.  The  court 
Instructed  the  Jury  that  If  they  believed  from 
the  evidence  that  the  deceased  was  attacked 
and  killed  by  the  boar  without  faalt  on  his 
part;  that  tbe  boar  was  dangerous,  and 
known  to  be  so  by  those  in  charge  ot  him: 
that  at  tbe  time  the  boar  attacked  the  de- 
ceased he  was  tbe  property  of  the  defendant 
in  whole  or  in  part;  and  that  the  deceased 
left  a  widow  and  children  surviving  him — 
they  should  find  for  the  plaintiff.  The  court 
further  Instructed  the  Jury  that:  "Before 
you  can  find  for  the  plaintiff  on  tbe  fourth 
proposition — that  Is  to  say,  that  tbe  boar,  at 
the  time  he  attacked  Ah  You,  was  the  prop- 
erty of  defendant,  either  In  whole  or  in  part 
— ^you  must  first  believe  from  the  evidence 
that  the  defendant,  Don  Yan,  had  a  moneyed 
interest  in  the  said  boar.  If  you  shall  be- 
lieve from  the  evidence  that  ttie  said  boar 
was  at  the  time  of  his  attack  upon  said  Ah 
You  the  property  of  the  defendant,  or  that 
aaid  boat  at  said  time  was  the  property  of  a 
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copartnership  in  which  the  deffflidant  was 
at  Bald  time  a  member,  or  In  which  he  had 
at  aaid  time  an  interest  in  the  profits  of  said 
copartnership,  although  you  may  believe  that 
tie  was  not  an  active  member  thereof,  then 
your  verdict  will  be  for  the  plaintiff  as  to 
this  issue."  There  were  other  instructions 
on  the  subject,  but  they  need  not  be  quoted  at 
length.  They  were,  In  effect,  that  the  defend- 
ant below  was  liable  in  this  action  whether 
the  negligence  or  default  was  bis  own  or 
that  of  a  partner  or  co-owner. 

Defendant  in  error  (plaintiff  below)  cites 
many  cases  to  the  general  proposition  that 
the  principal  is  liable  for  the  negligent  acts 
of  tlie  agent,  and  urges  tliat  upon  the  author- 
ity of  those  cases  the  Instruction  of  the  court 
to  the  Jury  was  correct.  The  action  at  bar, 
however,  is  statutory,  and  the  right  to  recov- 
er must  be  sought  within  its  provisions.  The 
Ktatute  provides:  "Section  1.  An  acti<m  for 
actual  damages  on  account  of  injuries  causing 
the  death  of  any  person  may  be  brought  in 
the  following  cases:  (1)  When  the  death  of 
any  person  is  caused  by  the  negligence  of 
the  proprietor,  owner,  charterer  or  driver  of 
any  railroad,  steamboat,  stage  coach,  or  oth- 
er vehicle  for  the  conveyance  of  goods  or  pas- 
Hengers ;  or  by  the  imfitness,  gross  negligence 
or  carelessness  of  their  servants  or  agents; 
(2)  when  the  death  of  any  person  is  caused 
by  the  wrongful  act,  negligence,  unskillful- 
ness  or  default  of  another."  Bev.  St.  1887, 
t  2145.  The  right  of  action  In  this  case.  If 
given  at  all,  is  given  by  the  second  clause 
above  quoted.  The  omission  in  that  clause  to 
impose  liability  for  negligence,  etc.,  of  serv- 
ants or  agents  is  significant.  The  statute 
clearly  makes  a  classification  of  the  cases  in 
which  a  right  of  action  Is  given,  and  the  only 
distinction  l)etween  the  t,wo  classes  is.  that 
in  one  class  persons  are  liable  for  their  own 
and  as  well  the  negligence  of  their  servants 
and  agents,  wliUe  in  the  other  persons  are 
liable  for  tiieir  own  neglect  or  wrongful  act 
only.  To  Insert  into  the  second  clause  by 
construction  the  provisions  that  those  Includ- 
ed in  that  class  shall  be  liable  for  their  own 
negligence  and  that  of  their  servants  and 
agents  at  once  destroys  the  classification 
which  was  so  evidently  intended  by  the  Legis- 
lature, and  practically  eliminates  the  first 
clause  of  the  section  from  the  statute,  for 
then  those  mentioned  in  the  first  clause  would 
be  inclusive  within  those  in  the  second.  Tiie 
familiar  rule  of  statutory  construction  re- 
quires that  we  shall  give  effect  to  both  claus- 
es if  It  cnn  reasonably  be  done.  Giving  to 
the  language  of  the  statute  its  veiy  plain 
meaning,  and  limiting  ourselves  to  that,  we 
are  of  the  opinion  that  no  persons  In  this  ter- 
ritory, except  those  described  In  the  first 
clause  of  the  section  we  have  quoted,  are 
liable  for  damages  for  Injuries  resulting  in 
death  caused  by  the  negligence  or  wrongful 
act  of  servants  or  agents.  The  plaintiff  in 
error  is  not  one  of  those  persons;  hence,  if 
in  fact  the  death  of  plaintiflTs  Intestate  was 


caused,  not  by  neglect  of  the  defendant^  but 
by  his  agent,  he  ia  not  liable.  The  instruc- 
tions are  therefore  erroneous,  and,  there  be- 
ing a  sharp  conflict  of  evidence  as  to  the 
facts,  prejudicial  to  the  plaintiff  in  error. 
Our  statute  is  an  exact  rescript  of  the  Texas 
statute  on  the  same  subject  The  Supreme 
Court  of  that  state  recently,  in  construing  that 
statute,  came  to  the  same  conclusion  to  which 
we  arrive  (Hendrlck  v.  Walton,  69  Tex.  193, 
6  S.  W.  749) ;  and  the  Circuit  Court  of  Ap- 
peals for  the  Fifth  Circuit  follow  the  same 
construction  (Asher  v.  Cabell,  50  Fed.  818,  1 
C.  O.  A.  693). 

The  Judgment  will  therefore  be  reversed, 
and  the  cause  remanded  to  the  lower  court, 
with  direction  to  grant  a  new  trial. 


HDACnUCA  WATER  CO.  v.  SWAIN. 
(Supreme  Court  of  Arizona.    April  15,  1893.)* 

NEGLIGENCE— DrrCH    IN    STREET— INJUBIES    TO' 

PEDESTBIAN— EVIDENCE — COUPETENOT 

— INSTBUCTIONS. 

1.  In  an  action  against  cue  who  had  excavat- 
ed a  ditch  in  a  street  for  injuries  to  one  who 
fell  into  it  in  the  nighttime,  it  was  error  to 
permit  a  witness  to  testify  as  to  whether  a  per- 
son ordinarily  prudent  could  fail  to  see  the 
ditch. 

2.  A  question  to  plaintiff  as  to  whether  there 
was  not  sufficient  light  at  the  time  of  the  acci- 
dent to  permit  a  person  standing  upon  the  side- 
walk to  see  the  trench  was  proper. 

3.  Testimony  of  a  witness  that  he  became 
aware  of  the  ditch  only  by  walking  into  the 
pile  of  earth  from  the  excavation  was  irrele- 
vant. 

4.  In  an  action  against  one  who  bad  excavated 
a  ditch  in  a  street  for  injuries  to  one  who  fell 
into  It.  a  requested  instruction  that  if  the  plain- 
tiff fell  into  the  excavation  in  question  while 
walking  alting  at  night,  absorbed  in  thouptht, 
and  not  looking  where  be  was  going,  but  might 
have  seen  the  excavation  If  he  had  looked,  and 
have  avoided  it,  he  was  guilty  of  contributory 
negligence,  was  properly  refused,  as  requiring 
too  great  a  degree  of  diligence. 

5.  The  fact  that  there  was  evidence  that 
plaintiff  knew  of  the  ditch  did  not  warrant 
the  instruction,  as  It  did  not  embody  the  element 
of  such  knowledge. 

Appeal  from  District  court,  Cochise  Coun- 
ty; before  Justice  R.  E.  Sloan. 

Action  by  George  W.  Swnln  against  the 
Huachuca  Water  Company.  From  a  Judg- 
ment in  favor  of  plaintiff,  defendant  appeals.. 
Affirmed. 

Willtam  Herring,  for  appellant  W.  H. 
StUwell,  for  appellee. 

KIBBEY,  J.  This  la  a  suit  by  the  appellee 
against  the  appellant  for  damages  for  per- 
sonal injuries.  It  is  alleged  that  the  appel- 
lant the  Huachuca  Water  Company,  exca- 
vated a  trench  25  feet  In  length,  40  inches 
deep,  and  30  Inches  wide.  In  a  public  street 
in  the  city  of  Tombstone;  that  the  company 
left  the  trench  open,  unguarded,  and  trlthout 
anything  to  indicate  its  dangerou.s  cbareicter; 
that  in  the  nighttime  the  appellee,  while  at- 
tempting to  cross  the  street  without  fault 
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on  his  part,  fell  Into  the  trench,  and  sus- 
tained serious  bodily  Injuries.  There  was  a 
trial  below,  which  resulted  In  a  verdict  for 
the  appellee.  The  appellant  here  complains 
of  the  ruling  of  the  lower  court  In  excluding 
and  admitting  evidence  and  In  giving  and  in 
refusing  to  give  certain  instructions  to  the 
Jury.  We  will  notice  the  alleged  errors  in 
the  order  In  which  they  are  presented  In  ap- 
pellant's brief. 

While  a  witness  for  appellee  was  on  the 
stand,  appellant  asked  him  upon  cross-exam- 
ination: "Could  a  person,  at  the  time  Mr. 
Swain  came  to  your  office  on  the  evening  of 
this  accident,  who  crossed  from  Barrows* 
barber  shop  diagonally  across  Allen  street  to 
your  place,  ordinarily  prudent,  fail  to  per- 
ceive the  ditch  which  you  have  described — 
the  line  of  earth  which  you  have  described?" 
The  court  sustained  an  objection  to  the  ques- 
tion. Other  questions  of  similar  import  were 
asked  of  this  and  other  witnesses  and  ob- 
jections sustained  to  them.  We  think  this 
question  clearly  objectionable.  The  ques- 
tion of  prudence  or  want  of  prudence  Is  one 
for  the  Jury,  and  not  for  the  witness.  Pru- 
dence or  want  of  prudence  cannot  affect  the 
sight.  An  imprudent  man  can  see  as  well  as 
a  prudent  one.  True,  an  imprudent  man  may 
neglect  the  use  of  that  faculty  where  safety 
to  himself  required  its  use.  In  such  a  case 
contributory  negligence  would  be  imputed  to 
him.  The  question  calls  for  the  opinion  of 
the  witness,  not  so  much  as  to  the  quantity 
of  light,  as  urged  by  appellant,  as  to  the  ex- 
ercise of  prudence.  If  the  witness  had  been 
permitted  to  answer  the  question,  and  had  he 
answered  it  In  the  negative,  it  would  have 
been  but  his  opinion  that  the  person  who  did 
not  Bee  the  trench,  under  the  circumstances 
described,  was  imprudent.  Appellant  urges 
that  the  question  was  intended  to  elicit  in- 
formation only  as  to  the  quality  of  light,  and 
cites  a  number  of  authorities  that  opinions  in 
such  matters  are  competent.  This  is  true 
enough.  A  witness  may  be  asked  whether  it 
was  light  enough  for  objects  to  be  seen,  and 
may  be  asked  at  what  distance  they  can  be 
seen,  to  determine  the  quantity  of  light.  But 
the  inquiry  must  be  confined  to  the  degree  of 
light  or  darkness.  If  it  were  broad  daylight, 
and  plaintifF  walked  into  the  trench,  he  might 
have  been  deemed  imprudent;  but  that  was 
for  the  jury,  and  not  for  the  witness,  to  de- 
termine. The  question  is  otherwise  objec- 
tionable, but  we  need  not  further  discuss  it. 
There  was  no  error  In  the  ruling  of  the  court 
in  sustaining  the  objection. 

The  appellant  asked  the  appellee  upon 
cross-examination  if  there  was  not  sufficient 
light  at  the  time  of  the  accident  to  permit  a 
person  standing  upon  the  sidewalk  (of  the 
street  in  which  the  trench  was  excavated)  to 
see  the  trench.  The  court  sustained  the  ob- 
jection to  the  question.  We  think  the  ques- 
tion was  a  proper  one,  but  upon  the  whole 
record  we  cannot  see  that  the  appellant  was 
materially  injured  by  the  ruling,  inasmuch  as 


a  very  similar  question  was  asked,  and  the 
witness  was  allowed  to  answer.  A  witness 
was  permitted  to  testify  that  on  the  evening 
of  the  accident  he,  in  company  with  bis  wife, 
came  out  of  a  restaurant,  started  across  the 
sti-eet,  and  became  aware  of  the  existence  of 
the  trench  only  by  walking  into  the  pile  of 
earth  thrown  out  of  It.  Appellant  moved  to 
strike  out  this  evidence.  We  think  this  evi- 
dence was  not  relevant,  but  we  have  care- 
fully examined  the  record,  and  cannot  see 
that  appellant  was  materially  Injured  by  the 
ruling. 

The  appellant  complains  of  one  of  the  in- 
structions given  by  the  court  to  the  Jury. 
The  instruction  states  the  law  correctly,  and 
It  Is  not  open  to  the  objections  of  the  appel- 
lant that  it  comments  on  the  evidence. 

The  appellant  asked  the  court  to  give  the 
following  Instruction  to  the  Jury:  "The  rule 
denying  the  right  of  recovery  for  negligence 
in  cases  In  which  the  plaintiff,  by  simply 
looking,  would  have  avoided  the  injury  com- 
plained of.  Is  one  of  wide  application;  and 
the  Jury  is  instructed  that  If  the  plaintiff  fell 
into  the  excavation  in  question  while  walk- 
ing along  at  night,  absorbed  in  thought,  or 
with  mind  preoccupied,  and  not  looking 
where  he  was  going,  but  might  have  seen  the 
excavation  if  he  had  looked,  and  luive  avoid- 
ed it,  then  he  is  guilty  of  contributory  neg- 
ligence, and  cannot  recover."  The  court  re- 
fused the  Instruction.  The  court  did,  how- 
ever, fully  instruct  the  Jury  upon  the  subject 
of  negligence  and  of  contributory  negligence. 
The  instruction  asked,  and  which  the  court 
refused,  does  not,  In  our  opinion,  fairly  state 
the  law.  It  requires  of  the  plaintiff,  a  pas- 
senger along  a  public  street  which  he  has  a 
right  to  assume  Is  safe,  a  greater  degree  of 
vigilance  than  the  law  imposes.  Api>el- 
lant  urges  that  as  there  was  evidence  In  the 
case  tending  to  show  that  appellee  knew  of 
the  existence  of  the  trench,  or  had  such  op- 
portunities to  know,  that  he  might  fairly  be 
charged  with  such  knowledge,  and  that, 
therefore,  he  would  be  negligent  if  he  failed 
to  look  for  it  and  avoid  It.  This  is  true,  but 
the  Instruction  asked  does  not  embody  the 
element  of  knowledge  by  the  api)ellee  of  the 
existence  of  the  trench. 

We  think  the  instructions  given  in  the  case 
were  full  and  correct.  We  find  no  error  iu 
the  record  that  warrants  us  in  reversing  the 
case.    The  Judgment  Is  therefore  affirmed. 

GOODING,  C.  J.,  and  WELLS,  J.,  concur. 


HAYS  V.  CntTTCHER  et  al. 
(Supreme  Court  of  Idaho.     June  27,  1904.) 

APPEAL— EVIDENCE  —  STIPULATION    OP    ATTOB- 
NEVS— BILL   OF  EXCEPTIONS— STATEMENT. 

1.  Evidence  contained  in  b-anscript,  and  not 
saved  by  bill  of  exceptions  or  statement  allow- 

1[  1.  See  Appeal  and  Srror,  vol.  t.  Cent.  Dig.  ii 
23G7,  2433. 
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ed  by  court  or  jndge,  cannot  b«.  coiwidered  on 
the  appeal. 

2.  Under  the  following  stipulation  of  counsel, 
to  wit,  "It  is  hereby  stipulated  between  counsel 
for  the  respective  parties  in  this  case  that  the 
same  shall  be  heard  before  the  Supreme  Court 
at  the  May  term  thereof  upon  this  transcript, 
all  questions  of  time  of  service  b^ng  hereby 
waived,"  held,  that  the  evidence  contained  in 
the  transcript  oannot  be  considered  on  the  ap- 
peal, as  it  was  not  saved  by  bill  of  exception* 
or  statement  settled  by  the  judge. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Ck>urt,  Ada  County: 
George  H.  Stewart,  Judge. 

Action  by  Charles  M.  Hays  against  James 
I.  Crntcber  and  others.  Judgment  for  de- 
fendants, and  plaintiff  appeals.    Affirmed. 

Hon.  J.  W.  Huston,  for  appellant.  Haw- 
ley,  Puckett  &  Hawley,  for  respondents. 

PES  CDRIAM.  This  is  an  appeal  from 
the  Judgment  alone,  and  under  section  4818, 
Rev.  St.  1887,  brings  up  the  Judgment  roll, 
and  all  bills  of  exceptions,  or  any  statements 
of  tbe  ease,  upon  which  the  appellant  relies. 
The  transcript  in  this  case  contains  the 
pleadings,  judgment,  and  notice  of  appeal; 
also  what  purports  to  be  a  certified  copy  of 
the  Judgment  roll  from  the  Circuit  Court  of 
tbe  United  States  within  and  for  the  District 
of  Idaho  in  the  case  of  United  States  t. 
James  I.  Crutcher  et  al.,  and  the  motion 
made  by  the  defendants  In  this  case  for  a 
nonsuit.  At  the  hearing  in  this  case,  coun- 
sel for  defendants  moved  to  strike  from  the 
transcript  all  that  portion  of  the  transcript 
containing  the  Judgment  roll  from  the  Unit- 
ed States  Circuit  Court.  The  motion  Is  based 
upon  the  ground  that  this  matter  has  no 
place  In  the  transcript,  that  It  is  not  incor- 
porated In  any  bill  of  exception  or  state- 
ment, and  that  it  cannot  therefore  be  con- 
sidered in  this  court.  In  rq»Iy  thereto,  coun- 
sel for  appellant  relies  upon  a  stipulation 
attached  to  the  transcript,  which  is  as  fol- 
lows: "It  is  hereby  stipulated  between  coun- 
sel for  tbe  respective  parties  in  this  case  that 
tbe  same  shall  be  heard  before  the  Supreme 
Court  at  the  May  term  thereof  upon  this 
transcript,  all  qnestlons  of  time  of  service 
being  hereby  waived.  May  6tb,  1904.  Jo. 
W.  Huston,  Attorney  for  Appellant.  Haw- 
ley, Puckett  &  Hawley,  Attorneys  for  Re- 
spondent." 

It  will  be  observed  that  this  stipulation 
amounts  to  nothing  more  than  an  agreement 
that  tbe  case  shall  be  heard  at  this  present 
term  upon  the  transcript  to  which  such  stip- 
ulation is  attached.  If  It  were  contended 
that  this  stipulation  takes  the  place  of  a  cer- 
tificate from  the  trial  judge  settling  a  bill 
of  exceptions  or  statement,  that  contention 
would  be  fully  met  by  Melnert  v.  Snow,  3 
Idaho  (Hash.)  112,  27  Pae.  677,  and  Van  Me- 
ter v.  Squibb  (Idaho)  72  Pac.  884.  In  the 
former  case  It  was  held  by  this  court  that 
a  bill  of  exceptions  caimot  be  considered  on 


appeal  unless  it  has  been  signed  and  certi- 
fied by  the  trial  Judge.  In  tbe  latter  case  it 
was  held  that  the  attorneys  in  the  case  caur 
not  settle  a  statement  on  motion  for  a  new 
trial  by  Joining  In  a  stipulation  or  certificate 
thereto,  but  that  It  must  also  be  certified  by 
the  trial  judge.  In  this  case  the  judgment 
recites  that,  "Witnesses  upon  tbe  part  of  the 
plaintiff  were  sworn  and  examined,  and  doc- 
umentary evidence  introdaced,  and  plaintiff 
rested  his  case."  Now,  there  Is  nothing  In 
this  record  which  shows  or  tends  to  show 
of  what  the  documentary  evidence  Introduced 
consisted,  nor  what  evidence  was  given  by 
the  witnesses.  It  Is  not  even  shown  by  this 
record  that  tbe  Judgment  roll  from  the  Unit- 
ed States  Circuit  Court  was  Introduced  In 
evidence  in  the  trial  of  this  case.  In  short, 
there  is  no  bill  of  exceptions  or  statement  In 
the  record.  The  motion  to  strike  out  what 
purports  to  be  a  certified  copy  of  tbe  Judg- 
ment roll,  commencing  at  the  top  of  page 
15  of  tbe  transcript  and  ending  on  page  29 
thereof.  Is  sustained.  This  leaves  the  case 
here  upon  the  pleadings  and  Judgment.  Tbe 
Judgment  Is  regular  upon  Its  face,  and,  not 
being  advised  as  to  what  was  the  class  or 
character  of  evidence  Introduced  by  tbe 
plaintiff,  we  are  not  prepared  to  say  that  the 
trial  court  erred  In  granting  the  nonsuit. 

The  judgment  will  therefore  be  affirmed, 
and  it  Is  so  ordered.  Costs  are  awarded  to 
the  respondents. 


In  re  ABEL. 
(Supreme  Court  of  Idaho.     June  20,  1904.) 

FKDDI.EKS— LICENSE  TAX— BC8TBAINT  OF  TBADB 

— IHTBBSTATB     COMMEBCE— COHSXITU- 

TIONAL    LAW. 

1.  Under  the  provisions  of  an  act  providing 
for  the  licensing  of  peddlers,  hawkers,  and  so- 
licitors, and  prescribing  penalty  for  failure  to 
comply  with  the  provisions  of  said  act,  approv- 
ed March  16,  1901  (Sees.  Laws  1901,  p.  155), 
an  agent  or  solicitor  for  a  wholesale  merchant, 
which  agent  has  the  goods  which  he  is  selling 
in  this  state,  is  required  to  pay  the  license  tax 
provided  by  said  act  before  he  can  legally  do 
business  in  this  state. 

2.  The  phrase  "taking  orders"  as  used  in  the 
eighth  section  of  said  act  (Sess.  Laws  1901,  p. 
156),  does  not  contemplate  that  the  runner  shall 
have  the  goods  with  him  at  the  time  of  tbe 
sale,  but,  in  the  common  acceptation  of  the 
phrase,  the  agent  or  runner  sells  the  goods  by 
sample,  taking  orders  therefor,  and  thereafter 
delivers  the  goods. 

3.  That  part  of  section  8  of  said  act  (Sess. 
Laws  1001,  p.  156),  by  which  it  is  sought  to 
confine  the  taking  of  orders  for  goods  sold  to 
merchants  only,  is  clearly  class  legislation, 
and  in  contravention  of  both  federal  and  state 
Constitutions;  but  as  the  remaining  part  of 
said  act  is  capable  of  being  enforced  in  ac- 
cordance with  the  legislative  intent,  wholly  in- 
dependent of  that  provision,  that  provision  is 
rejected  therefrom,  and  the  remaining  part 
thereof  permitted  to  stand. 

4.  That  provision  of  said  section  8,  p.  156, 
Sess.    Laws    1901,    referring   to   peddlers    and 
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hawkers  In  farm  products,  applies  to  farm 
products  of  other  states  as  well  as  those  of  the 
state  of  Idaho,  and  is  not  class  lej^lation,  and 
in  no  manner  interferes  with  interstate  oom- 
meroe. 

5.  Internal  and  domestic  commerce  are  sub- 
ject to  the  taxing  and  police  power  of  the  state. 

(Syllabus  by  the  Court.) 

Application  of  D.  O.  Abel  for  writ  of  ha- 
beas corpus.    Denied. 

Forney  &  Moore,  for  petitioner.  John  A. 
Bagley,  Atty.  Gen.,  for  the  State. 

SULUVAN,  C.  J.  This  is  an  original  ap- 
plication to  this  court  for  a  writ  of  habeas 
corpus,  and  involves  the  constitutionality  of 
an  act  approved  the  16th  of  March,  1901  (Laws 
6th  Sess.  p.  155).  The  following  facts  ap- 
pear from  the  record:  That  the  petitioner  is 
a  resident  of  the  state  of  Iowa,  and  was,  at 
the  time  of  his  arrest,  an  agent  of  Mason  & 
Abel,  wholesale  merchants  of  St.  Louis,  Mo.; 
that  the  said  Abel  was  traveling  through 
Latah  coimty  as  such  agent  and  solicitor  and 
selling  buggies  at  retail  to  various  people  in 
Latah  county  at  the  time  of  bis  arrest.  He 
was  brought  before  the  court  on  complaint 
of  the  district  attorney  of  Latah  county,  and 
fined,  and  is  now  serving  a  term  of  Impris- 
onment in  the  county  Jail  in  default  of  the 
payment  of  said  fine.  The  case  was  submit- 
ted to  the  trial  court  on  an  agreed  statement 
of  facts,  which  statement  contains  the  fol- 
lowing: That  the  petitioner  was  the  agent 
and  solicitor  of  the  firm  above  named,  which 
firm  is  the  manufacturer  and  wholesale  deal- 
er of  buggies;  that  the  petitioner  was  the 
duly  authorized  agent  and  solicitor  of  said 
firm  for  buggies  in  the  state  of  Idaho,  and  as 
such  agent  and  solicitor  he  engaged  In  the 
business  of  selling  and  offering  to  sell  bug- 
gies in  the  state  of  Idaho  by  delivering  to 
the  purchaser  at  the  time  of  sale  the  buggies 
so  sold;  and  that  on  the  13th  day  of  May, 
1904,  in  said  county,  the  petitioner  sold  to 
one  Charles  Hobart,  and  delivered  the  same 
to  htan,  a  certain  buggy  belonging  to  said 
firm;  that  neither  the  petitioner  nor  said 
firm  at  the  time  of  such  sale  bad  procured  a 
license  from  the  county  auditor  of  said  coun- 
ty before  engaging  in  said  business  and  mak- 
ing said  sale,  as  required  by  the  above-men- 
tioned law.  It  is  further  agreed  that  prior 
to  the  commencement  of  tliis  action  the  board 
of  county  commissioners  of  said  county  fixed 
the  license  under  said  act  as  follows:  Fed- 
dlers  or  hawkers  on  foot,  $25  per  year;  ped- 
dlers or  hawkers  with  wagon,  $50  per  year. 
Section  1  of  said  act  makes  it  unlawful  to 
peddle  without  a  license.  Section  2  provides 
that  every  peddler  or  hawker  traveling  with 
a  pack  and  on  foot  shall  pay  a  license  of  not 
less  than  $25  nor  more  than  $50  per  year. 
Section  3  provides  that  every  peddler  or 
hawker  traveling  with  a  wagon  or  other  vehi- 
cle shall  pay  a  license  of  not  less  than  $50 
nor  more  than  $100  per  year.  Section  4  pro- 
vides that  every  peddler  or  solicitor  taking 


orders  for  groceries,  clothing,  hardware,  or 
other  mercantile  establishments  shall  pay  a 
license  of  not  less  tlian  $76  nor  more  than 
$125  per  year.  Section  5  provides  that  the 
money  so  received  for  licenses  shall  be  turn- 
ed into  the  general  fund  of  the  county.  Sec- 
tion 6  provides  that  every  peddler  or  hawker 
shall  be  compelled  to  exhibit  bla  license  when 
called  upon  by  any  party  to  whom  be  is  en- 
deavoring to  make  a  sale  of  goods.  Section 
7  provides  that  no  license  shall  continue  for 
a  less  period  than  one  year.  Section  8  is  a$ 
follows:  "The  provisions  of  this  act  shall 
not  be  construed  to  apply  to  runners  travel- 
ing for  wholesale  houses  and  taking  orders 
from  merchants  only  nor  to  i)eddler8  or  hawk- 
ers in  farm  products."  Section  9  provides 
the  penalty  for  the  violation  of  the  provi- 
sions of  said  act  Section  10  makes  it  the 
duty  of  the  county  commissioners  to  fix  the 
amount  of  such  license  and  provides  that  the 
county  auditor  shall  issue  such  licenses  upon 
payment  of  the  prescribed  fee. 

It  is  first  contended  by  counsel  for  the 
petitioner  that  under  the  provisions  of  said 
section  8  hawkers  or  peddlers  traveling  for 
wholesale  houses  may  take  tlieir  goods  with 
them,  take  orders  from  merchants,  and  de- 
liver the  goods  sold  to  the  merchants  at  the 
time  of  the  purchase,  and  that  hawkers  and 
peddlers  of  farm  products  may  sell  bidis- 
criminately  both  to  merchants  and  others, 
and  contend  ttiat  said  law  was  enacted  for 
the  benefit  of  wholesale  houses  and  for  the 
benefit  of  merchants  only,  in  that  it  permits 
them  to  buy  from  peddlers  or  hawkers  what- 
ever goods  they  may  wish,  and  have  them 
delivered  at  the  time  of  the  purchase,  while 
it  prevents  every  person  not  a  merchant  from 
purchasing  from  such  peddler  or  Iiawker 
and  receiving  his  goods  at  the  time  of  the 
purchase.  We  cannot  agree  with  these  con- 
tentions of  counsel.  Said  section  does  not  au- 
thorise the  runners  or  drummers  traveling 
for  a  wholesale  house  to  carry  the  goods  to 
be  sold  with  them.  The  pturase  "taking  or- 
ders," as  used  in  said  section,  does  not  con- 
template that  the  runner  shall  Iiave  the  goods 
With  him  at  the  time  of  the  sale,  and  deliver 
tliem.  That  would  be  a  sale  and  delivery  of 
the  goods  if  that  were  done,  and  not  taking 
orders  for  goods.  The  Legislature  has  not 
the  power  to  restrict  drummers  and  runners 
traveling  for  wholesale  houses  from  taking 
orders  from  people  generally,  and  they  can- 
not by  legislation  confine  the  taking  of  or- 
ders to  merchants  only,  as  that  would  be 
class  legislation.  And  tliat  part  of  said  sec- 
tion whereby  it  is  attempted  to  confine  the 
taking  of  orders  for  merchandise  to  mer- 
chants only  is  unconstitutional,  and  clearly 
class  legislation.  But  that  objectionable 
feature  of  said  section  does  not  render  the 
whole  act  unconstitutional  and  void,  as  the 
remaining  part  of  the  act  is  capable  of  being 
executed  in  accordance  with  the  apparent 
legislative  intent  wholly  Independent  of  that 
portion  attempting  to  confine  the  taking  of 
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orders  to  merchants  only.  The  InTalid  part 
may  be  rejected,  and  the  valid  portion  per- 
mitted to  stand,  as  we  think  the  liCgislature 
would  have  passed  the  law  regardless  of  the 
iuvalid  part  thereof.  The  provisions  of  said 
section  except  from  the  operation  of  said  act 
peddlers  and  hawkers  in  farm  products. 
That  applies,  of  course,  to  the  farm  products 
of  other  states  as  well  as  those  of  the  state 
of  Idaho,  and  is  not  class  legislation  within 
the  meaning  of  that  term,  and  is  not  repng- 
iiant  to  the  provisions  of  onr  Constitution, 
and  in  no  manner  interferes  with  interstate 
commerce.  Under  the  stipulated  facts  it  ap- 
pears that  the  petitioner  takes  his  buggies 
with  him,  and  travels  around  among  the 
farmers,  and  when  he  sells  one  he  thereupon 
delivers  it  to  the  purchaser.  It  will  be  ob- 
lierved  that  the  property  at  the  time  of  the 
sale  was  within  the  state,  and  under  the  con- 
trol of  the  agent.  This  court  held  in  Re 
Klnyon,  75  Pac.  268,  that,  where  both  the 
13roperty  and  the  business  or  occupation  are 
within  the  Jurisdiction  of  the  state,  they  are 
subject  to  its  regulation  and  control,  and 
that  any  transaction  with  reference  thereto 
does  not  look  to  interstate  commerce  for 
carrying  out  the  execution  of  the  contract 
This  principle  was  announced  and  distinction 
made  in  Elmert  v.  The  State  of  Missouri,  156 
U.  S.  296,  15  Sup.  Ct.  367,  39  L.  Ed.  430, 
where  Mr.  Justice  Gray  said:  "The  defend- 
ant's occupation  was  offering  for  sale  and 
.selling  sewing  machines  by  going  from  place 
to  place  in  the  state  of  Missouri  In  a  wagon, 
without  a  license.  There  is  nothing  in  the 
case  to  show  that  he  ever  offered  for  sale 
any  machine  that  he  did  not  have  with  him 
at  the  time.  His  dealings  were  neither  ac- 
companied nor  followed  by  any  transfer  of 
goods,  or  of  any  order  for  their  transfer  from 
one  state  to  another,  and  were  neither  inter- 
state commerce  in  themselves  noc  were  they 
ia  any  way  directly  connected  with  such 
commerce.  The  only  business  or  commerce 
in  which  he  was  engaged  was  internal  and 
domestic,  and,  so  far  as  appears,  the  only 
goods  in  which  he  was  dealing  had  become 
part  of  the  mass  of  property  within  the  state. 
Both  the  occupation  and  the  goods,  therefore, 
were  subject  to  the  taxing  power  and  the 
police  power  of  the  state.  •  •  •  The  nec- 
essary conclusion,  upon  authority  as  well  as 
upon  principle,  is  that  the  statute  of  Mis- 
souri now  in  question  is  no  wise  repugnant 
to  the  power  of  Congress  to  regulate  com- 
merce among  the  several  states,  but  Is  a 
valid  exercise  of  the  power  of  the  state  over 
persons  and  business  within  its  borders." 
The  only  business  or  commerce  in  which  the 
petitioner  was  engaged  was  internal  and  do- 
mestic, and  the  vehicles  which  he  was  sell- 
ing had  become  part  of  the  mass  of  property 
within  the  state.  Both  the  occupation  and 
the  property  were  therefore  subject  to  the 
taxing  power  and  to  the  police  power  of  the 
!«tate,  and  the  licensing  of  that  business  was 
it  valid  exercise  of  the  legislative  power  of 


the  state  over  such  business  and  persons  en- 
gaging therein. 

The  writ  must  be  denied,  and  It  Is  so  or- 
dered. 

STOCKSLAGER  and  AILSHIE,  JJ.,  con- 
cur. 


FIRST  NAT.  BANK  OP  HAILET  v.  GLENN 

et  al. 
(Supreme  Court  of  Idaho.     June  22,  1904.) 

IfOBTOAOE  —  ACKtrOWLBDOMENT  BY  UABBIED 
WOMAN— EVIDENCE  OF  NOTABT  —  SIONATCTBE 
BY  MARK— WITNESS  TO  SIGNATUHB  BY  UABK 
— ^ADOPTION  OF  SIONATUBE — U8UBY — AGBEE- 
HENT  TO  PAT  TAX  ON  LOAN — VOID  CONTBAOT 
—CLAIM  AGAINST  ESTATE  OF  DECEASED — AL- 
LOWANCE OF  MOBTOAOE  INDEBTEDNESS  — 
MORTGAOBE  HAY  FOBECLOSE. 

1.  Where  a  notary  explains  to  a  married  wo- 
man that  the  instrument  to  which  her  name  is 
appended  is  a  mortgage  upon  certain  real  es- 
tate, and  the  nature  and  contents  thereof,  and 
the  property  incumbered  thereby,  and  she  there- 
upon replies  that  whatever  her  husband  does 
or  says  Is  all  right  with  her,  and  that  he  is  a 
good  man,  and  she  has  confidence  in  him  and 
will  do  whatever  he  does,  held,  that  sucii  facts 
constitute  a  sufficient  acknowledgment,  and  jus- 
tify the  notary  in  attaching  his  certificate  of 
acknowledgment  in  due  form  to  such  instru- 
ment. 

2.  Where  a  married  woman  acknowledges  an 
instrument  in  due  form,  and  at  the  time  of 
such   acknowledgment   her  name   is   affixed  to 

ber 
such  instrument  as  follows,  "Jennie  X  Glenn," 

mark, 
but  her  signature  by  mark  is  not  witnessed  by 
any  person  writing  his  name  as  a  witness 
thereto,  held,  that  by  such  acknowledgment  she 
adopted  and  approved  the  signature  as  her  own, 
and  thereby  acknowledged  the  execution  of  the 
same  as  her  act,  and  oie  officer's  certificate  of 
her  acknowled^ent,  attached  thereto,  is  a  suf- 
ficient witnessing  of  her  signature  by  mark,  and 
constitutes  a  compliance  with  section  16,  Rev. 
St.  1887j  which  provides  that  "signature  or 
subscription  includes  mark,  when  the  person 
cannot  write,  his  name  being  written  near  it, 
and  witnessed  by  a  person  who  writes  his  own 
name  as  a  witness." 

3.  An  officer  cannot  lawfully  take  the  ac- 
knowledgment to  an  instrument  of  a  person 
whose  name  is  not  at  the  time  affixed  to  the 
instrument,  and  does  not  appear  thereon. 

4.  Under  section  2060,  Rev.  St.  1887,  an 
acknowledgment  to  the  execution  of  an  instru- 
ment carries  with  it  an  adoption  o£  the  signa- 
ture thereto,  and  recognition  of  the  same  as 
the  name  and  signature  of  the  person  making 
such  acknowledgment. 

5.  A  notary  who  has  taken  the  acknowledg- 
ment to  a  mortgage  should  not  be  allowed  to 
give  testimony  upon  the  foreclosure  thereof  im- 
peaching or  tending  to  impeach  his  certificate 
of  acknowledgment 

C.  The  certificate  of  acknowledgment  to  an 
instrument  made  by  the  officer  constitutes  his 
official  statement  and  declaration,  made  at  the 
time  of  the  act,  as  to  the  truth  and  accuracy 
thereof,  and  is  more  likely  to  be  true  and  cor- 
rect than  the  memory  of  such  person  in  years 
afterward. 

7.  Where  a  mortgage  provided  that  a  debt 
should  draw  interest  at  the  highest  legal  rate 
permissible  at  the  time  of  the  execution  there- 
of, and,  in  addition  thereto,  provided  that  the 
debtor  should  pay  the  taxes  on  the  mortgage 
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^fld  ^bt  secnred  thereby,  held,  that  such  stipu- 
lation for  the  payment  of  taxes  on  the  loan 
did  not  taint  the  contract  with  usury,  since 
section  1425,  Rev.  St.  1887,  provided  that  "ev- 
ery contract  by  which  a  debtor  agrees  to  pay 
any  tax  or  assessment  on  money  loaned,  or  any 
mortgage,  deed  of  trust,  or  other  lien,  shall  as 
to  such  tax  or  assessment,  be  null  and  void.'' 

8.  An  action  may  be  maintained  in  the  dis- 
trict court  for  the  foreclosure  of  a  mortgage 
upon  real  estate,  where  the  mortgagor  is  de- 
ceased, although  the  debt  secured  by  the  mort- 
gage has  been  presented  as  a  claim  to  the  ad- 
ministrator, and  allowed  by  him.  and  also  by 
the  probate  judge  of  the  county,  where  the  only 
object  of  the  action  is  to  make  the  debt  out 
of  the  mortgaged  property,  and  the  creditor 
waives  all  recourse  against  any  other  property 
of  the  estate  of  the  deceased. 

0.  Section  5470.  Rev.  St.  1887,  which  pro- 
vides that  "no  holder  of  any  claim  against  an 
estate  shall  maintain  any  action  thereon  unless 
the  claim  is  iirst  presented  to  the  executor  or 
administrator,  except  in  the  following  case : 
An  action  may  be  brought  by  any  holder  of  a 
mortgage  or  lien  to  enforce  the  same  against 
the  property  of  the  estate  subject  thereto,  where 
all  recourse  against  any  other  property  of  the 
estate  is  expressly  waived  in  the  complaint"— 
does  not  constitute  any  bar  to  the  foreclosure 
of  a  mortgage  by  the  bolder  thereof  against  the 
estate  of  a  deceased  person,  although  the  claim 
thereby  secured  has  been  duly  and  regularly 
presented  to  the  administrator  for  allowance. 
,  (Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Elmore  Coun- 
ty; K.  I.  Perky,  Judge. 
■  Action'  by  the  First  National  Bank  of 
Hfliley  against  6.  P.  Glenn  and  others. 
'iTudgment  tor  defendants,  and  plaintiff  ap- 
peals.    Reversed. 

."  R.  F.  Buller,  for  appellant.  W.  C.  Howie, 
'for  respondents. 

AILSHIE,  J.  The  First  National  Bank  of 
Hailey  commenced  this  action  on  the  24tb 
day  of  July,  180.5,  for  the  foreclosure  of  a 
real  estate  mortgage  executed  by  Oliver  8. 
Glenn  and  Emma  Glenn,  his  wife,  and  G.  P. 
Glenn  and  Jennie  Glenn,  husband  and  wife. 
The  mortgage  was  executed  on  the  27tb  day 
of  July,  1887,  to  secure  the  payment  of  three 
promissory  notes  aggregating  the  sum  of 
$8,733,  and  bearing  Interest  from  August  1, 
1888,  at  the  rate  of  V)t,  per  cent,  per  month. 
In  favor  of  H.  E.  Miller.  Miller  sold  and 
transferred  the  notes  and  mortgage  to  appel- 
lant prior  to  the  commencement  of  this  ac- 
tion. At  the  time  of  the  execution  of  the 
notes  and  mortgage,  G.  P.  Glenn  and  wife 
were  residing  upon  that  portion  of  the  laud 
upon  which  the  foreclosure  was  sought  in 
this  action,  and  the  same  was  at  that  time 
the  community  property  of  the  husband  and 
wife.  In  1889  G.  P.  Glenn  died  intestate, 
leaving  bis  widow,  Jennie,  and  six  children, 
surviving  him.  Payments  had  l>een  made  on 
the  mortgage  Indebtedness  from  time  to 
time,  and  after  the  death  of  G.  P.  Glenn  the 
mortgagee.  Miller,  duly  and  regularly  pre- 
sented his  claim  for  the  amount  due,  in  prin- 
cipal. Interest,  and  taxes,  to  the  administra- 
tor of  the  estate;  and  the  same  was  there- 
upon allowed  by  the  administrator,  and  also 


by  the  probate  court  of  Elmore  county. 
After  the  allowance  of  the  claim,  the  admin- 
istrator paid  something  over  $2,000  thereon. 
Under  the  statute  as  it  existed  at  the  time 
of  the  execution  of  this  mortgage,  it  was 
lawful  to  charge  and  collect  interest  at  the 
rate  of  l^j  per  cent,  per  month.  It  was  also 
the  law  at  that  time  that  all  mortgages  were 
taxable,  and,  under  section  1423  of  the  Re- 
vised Statutes  of  1887,  then  in  force.  It  was 
provided  that  "every  contract  by  which  a 
debtor  agrees  to  pay  any  tax  or  assessment 
on  money  loaned,  or  any  mortgage,  deed  of 
trust,  or  other  lien,  shall  as  to  such  tax  or 
assessment,  be  null  and  void."  By  the  terms 
of  the  notes  and  mortgage  given  in  this  rave, 
the  debtors  contracted  to  pay  the  highest 
legal  rate  of  Interest  permissible  under  the 
laws  of  the  then  territory;  and,  in  addition 
thereto,  it  was  provided  that  the  debtors 
should  pay  all  taxes  that  might  be  assessed 
against  the  mortgaged  property,  and  also  all 
taxes  that  might  be  assessed  against  the 
mortgage  itself,  or  the  debt  secured  thereby. 
Personal  service  was  made  upon  all  the  de- 
fendants, and  also  upon  the  guardian  for  the 
six  minor  children  of  the  deceased,  G.  P. 
Glenn.  The  action  was  dismissed  as  to  Oli- 
ver S.  Glenn  and  Emma  Glenn,  owing  to 
th^ir  having  no  interest  in  the  land,  and  the 
default  of  Jennie  Glenn  was  duly  and  regu- 
larly entered.  The  minors,  however,  all  ap- 
peared, through  their  guardian,  and  answer- 
ed, and  contested  the  action  at  every  step 
of  the  proceedings,  and  are  the  respondents 
in  this  action.  The  answer  denies  the  exe- 
cution of  the  mortgage  by  the  defendant  Jen- 
nie Glenn.  It  also  alleges  that  she  never 
acknowledged  that  instrument  In  any  man- 
ner or  form.  It  also  sets  up  the  defense  of 
usury,  and  charges  that  the  contract  was  a 
usurious  contract.  It  was  further  alleged  as 
a  separate  defense  that  the  claim  had  been 
presented  to  the  administrator  of  the  estate 
of  G.  P.  Glenn,  deceased,  and  that  part  pay- 
ments had  been  made  thereon,  and  that  the 
mortgagee  was  thereby  barred  from  main- 
taining his  action  upon  the  contract  and  to 
foreclose  the  mortgage. 

The  case  was  tried  before  the  Judge  of  the 
Fourth  Judicial  District,  sitting  in  Elmore 
county;  but,  before  it  was  flnally  submitted 
upon  that  trial,  the  Judge  (Justice  STOCK- 
SLAGER,  now  of  this  court)  who  heard  the 
testimony  was  succeeded  by  Judge  Perky, 
and  the  case  was  therefore  retried,  and  Judg- 
ment was  entered  November  14.  1902.  Soon 
thereafter  one  of  the  plaintiff's  attorneys 
died,  and  the  case  had  slow  progress  In  get- 
ting into  this  court.  The  trial  Judge  found 
that  the  mortgage  was  never  executed  by  the 
defendant  Jennie  Glenn,  and  that  the  execu- 
tion thereof  was  never  acknowledged  by  Jen- 
nie Glenn.  He  also  found  that  the  contract 
was  usurious,  and  that  the  principal  of  the 
loan  had  been  fully  paid;  and  Judgment  was 
tlieretipon  entered  dismissing  the  action,  and 
for  costs  against  the  plaintiff.     Since  the 
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court  fonnd  tbAt  the  mortgage  was .  never 
executed  or  acknowledged  by  the  defeudaat 
Jennie  Glenn,  we  will  consider  botb  of  these 
questions  together. 

The  mortgage,  which  was  Introduced-  in 
evidence,  appeared  to  have  been  executed  in 
due  form,  and  by  all  the  parties,  except  by 
the  defendant  Jennie  Glenn.  Her  name  was 
affixed  to  the  mortgage  as  follows,  "Jennie 
bw 

X  Glenn,"  but  this  signature  by  mark  was 
mark. 

not  witnessed  by  any  person  writing  his 
name  as  a  witness  thereto.  Her  acknowledg- 
ment, however,  as  shown  by  the  certificate 
of  the  notary  who  took  the  same,  seems  to 
have  been  duly  and  regularly  made  and  tak- 
en. At  the  trial  she  appeared,  and  testitied 
as  a  witness  on  behalf  of  the  minor  children 
who  were  defending,  and  testified  that  she 
never  signed  her  name  to  the  mortgage,  and 
that  she  never  made  her  mark,  and  that  she 
never  saw  the  mortgage.  She  also  denied 
acknowledging  the  same,  but  did  admit  that 
the  notary  came  to  see  her  about  the  matter, 
and  claims  that  she  did  not  understand  any- 
thing about  it  It  should  be  observed  tliat 
she  Is  an  Indian  woman,  and,  while  she 
speaks  the  English  language  fairly  well,  and 
appears  to  understand  It  reasonably  well, 
as  disclosed  by  her  answers  given  on  the 
witness  stand,  still,  like  most  of  her  people, 
she  did  not  fully  grasp  all  that  was  said  to 
her,  and  e6];>ecially  business  methods  and  or- 
dinary legal  proceedings.  Other  witnesses 
who  were  about  the  house  at  the  time  the 
notary  came  to  take  this  acknowledgment  tes- 
tify to  his  being  there  and  having  the  mort- 
gage with  him,  and  going  over  and  sitting 
down  by  the  table  or  desk  where  she  was 
seated,  and  explaining  to  her  the  contents 
and  nature  of  the  mortgage,  and  that  she 
replied,  in  substance,  that  whatever  her  hus- 
band would  do  she  would  do,  saying:  "But 
Gu8  Glenn,  he  good  man,  and  what  Ous  say 
and  do  I  say  and  do  all  right."  The  defend- 
ants at  the  trial  called  the  notary  who  took 
the  acknowledgment,  and  examined  him  with 
a  view  to  contradicting  his  certificate,  and 
showing  that  no  real  acknowledgment  had 
ever  been  taken  from  this  woman.  The  plain- 
tiff objected  to  the  notary  testifying  to  any 
fact  that  would  In  any  manner  tend  to  im- 
peach  bis  certificate,  but  the  court  overruled 
the  objection  and  permitted  the  testimony. 
We  think  the  objection  by  the  plaintiff  was 
ivell  taken.  No  notary  should  be  allowed  to 
come  into  court  upon  the  foreclosure  of  a 
mortgage  and  give  testimony  impeaching  his 
certificate  to  the  mortgage  which  Is  being 
foreclosed.  In  the  first  place,  the  certificate 
Is  made  at  the  time  of  the  acknowledgment, 
and  is  the  solemn  declaration  of  the  officer 
In  bis  official  capacity,  under  his  band  and 
seal,  as  to  the  truth  and  accuracy  of  the 
statements  it  contains,  and  it  is  much  more 
likely  to  be  true  and  correct  than  the  memory 
of  the  person  in  years  afterward.  This  case 
77P.-^0 


is  a  practical  illustraUon  of  the  dai^er  of 
allowing  an  official  to  come  in  and  contradict 
bis  own  certificate  at  a  period.  In  this  case, 
of  more  than  14  years  after  it  was  made. 
After  persons  have  relied  upon  the  faith  and 
correctness  of  his  official  statement,  and  in- 
vested their  money,  and  rights  have  grown 
up  thereunder,  the  person  who  acted  as  such 
official  and  made  such  certificate  should  not 
be  heard  In  a  court  of  Justice  disputing  its 
correctness.  Shaplelgh  v.  Hull  (Colo.  Sup.) 
41  Pac.  1108;  N.  W.  Bank  v.  Rauch,  5  Idaho, 
752,  51  Pac.  704;  Ilockman  v.  McC'lauahan, 
87  Va.  38,  12  S.  E.  230;  Harkins  v.  Forsyth, 
11  Leigh,  301;  Central  Bank  of  Frederick 
V.  Copeland,  18  Md.  305,  81  Am.  Dec.  597; 
Johnston  v.  Wallace,  53  Miss.  331,  24  Am. 
Rep.  699.  In  this  case,  however,  the  evidence 
of  the  notary  was  as  much  in  8U];>port  of  the 
certificate  as  in  contradiction  thereof.  He 
testified  to  explaining  to  the  witness  the  con- 
tents of  the  Instrument,  and  Its  purpose  and 
effect,  and  that,  while  she  did  not  appear  to 
understand  it  very  well,  she  told  him  it  was 
all  right  with  her  if  It  was  with  her  husband, 
and  that  whatever  he  did  or  said  was  all 
right  with  her.  He  also  testifies  that  after 
going  over  the  matter,  making  as  full  ex- 
planation as  be  could,  and  conversing  with 
ber  about  it,  be  considered  she  had  made  a 
sufficient  acknowledgment  of  the  execution 
of  the  Instrument,  and  that  she  was  satisfied 
tiierewith,  and  that  he  felt  Justified  in  attach- 
ing the  certificate  of  acknowledgment  there- 
to. We  think  his  conclusion  was  correct,  and 
tbat  he  was  Justffied  in  so  certifying.  Ban- 
ning V.  Banning,  80  Cal.  273,  22  Pac.  210,  13 
Am.  St.  Rep.  15C;  De  Amaz  v.  Escandon, 
58  Cal.  488.  The  record  here  shows  that  the 
wife  reposed  perfect  confidence  in  ber  bus- 
band,  and  was  entirely  satisfied  with  what- 
ever be  said  and  did  in  business  matters. 
We  .think  an  acknowledgment  to  this  effect 
is  a  compliance  with  the  statute.  Bonk  v. 
Ranch,  supra;  Gray  v.  Law,  6  Idaho,  558. 
57  Pac.  435,  96  Am.  St.  Rep.  280.  More  es- 
pecially should  this  be  true  where,  as  in  this 
case,  it  is  admitted  tbat  the  husband,  and 
the  family  of  which  he  was  the  head,  re- 
ceived the  full  consideration  for  which  the 
mortgage  was  executed,  and  there  is  no  pre- 
tense or  contention  that  any  fraud  or  de- 
ception was  practiced  upon  either  the  wife  or 
husband.  It  further  appears  in  this  case  that 
the  money  for  which  this  mortgage  was  ex- 
ecuted was  received  and  used  by  Glenn  and 
his  wife  in  redeeming  this  identical  tract  of 
land  from  a  sherllTs  sale  on  foi-edosure  of  a 
previous  mortgage,  and  that  the  time  for  re- 
demption was  Just  about  expiring.  The  mon- 
ey, therefore,  sought  to  be  recovered  in  this 
action,  is,  practically  speaking,  the  purchase 
price  for  the  tract  of  land.  This  brings  us 
to  the  question  of  the  signature  to  the  mort- 
gage by  the  defendant  Jennie  Glenn. 

Section  16  of  the  Revised  Statutes  of  1887, 
which  is  devoted  to  definitions  of  various 
leords  and  phrases  used  in  the  statutes,  de- 
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fines  a  "signature"  as  follows:  "Signature 
or  subscription  Includes  mark,  when  tbe  per- 
son cannot  write,  his  name  being  written  near 
It,  and  witnessed  by  a  person  who  writes  tiis 
own  name  as  a  witness."  It  is  argued  by  re- 
spondents that,  under  this  statute,  Jennie 
Glenn's  signature  does  not  appear  to  the 
mortgage,  since  it  Is  shown  on  Its  face  to  have 
been  made  by  mark,  and  there  is  no  witness 
thereto.  We  think  this  contention  would  be 
correct  If  the  signature  were  found  in  this 
condition  to  an  unacknowledged  instrument, 
or  one  that  is  not  required  by  law  to  be  ac- 
knowledged. But  by  the  provlsioua  of  sec- 
tion 2921,  Rev.  St  1887,  it  is  provided  that 
the  community  property  occupied  as  a  resi- 
dence cannot  be  incumbered  "unless  both 
husband  and  wife  Join  in  the  execution  of 
the  instrument  by  which  It  is  so  •  *  • 
encumbered,  and  it  be  acknowledged  by  the 
wife,  as  provided  in  chapter  III  of  this  title." 
Section  2960,  as  found  in  chapter  3  referred 
to  in  section  2921,  supra,  provides  the  form 
of  acknowledgment  to  be  made  by  a  married 
woman  to  an  instrument  affecting  title  to 
real  property  in  which  she  has  any  interest. 
An  examination  of  the  acknowledgment  will 
disclose  that  an  officer  is  required  to  certitj 
that  "the  person  whose  name  is  subscribed  to 
the  within  instrument,  described  as  a  married 
woman,"  personally  appeared  before  him, 
and  that,  "upon  examination  without  the 
hearing  of  her  husband,  I  made  her  acquaint- 
ed with  the  contents  of  the  instrument,  and 
thereupon  she  acknowledged  to  me  that  she 
executed  the  same  and  that  she  does  not 
wish  to  retract  such  execution."  It  is  clear 
that  an  officer  would  not  be  justifled  in  tak- 
ing and  certifying  an  acknowledgment  of  any 
person  to  an  instrument  whose  name  is  not 
affixed  to  the  instrument,  and  does  not  ap- 
pear thereon;  and  it  is  equally  clear  that,  in 
order  to  make  a  good  acknowledgment,  the 
person  executing  the  instrument  must  adopt 
the  name  appearing  thereon  and  the  execu- 
tion thereof  as  his  or  her  own.  The  officer 
taking  the  acknowledgment  is  not  required 
to  see  the  person  sign  the  instrument,  nor  Is 
he  required  to  witness  the  instrument;  but 
he  is  required  to  ascertain  whether  or  not  the 
party  acknowledges  the  instrument  as  Us  or 
her  obligation  or  contract,  and  as  having 
been  executed  by  him  or  her.  All  these 
things  appear  from  the  certificate  in  this 
case  to  have  been  done  regularly.  The  name 
of  Jennie  Glenn  appeared  subscribed  to  the 
instrument  Whether  by  her,  her  husband, 
or  some  other  person,  she  approved  of  it 
adopted  it,  and  acknowledged  it  as  her  own. 
See  Bartlett  v.  Drake,  100  Mass.  174,  97  Am. 
Dec.  92,  1  Am.  Kep.  101;  Clough  v.  Clougb, 
73  Me.  487,  40  Am.  Uep.  380;  Harris  v.  Har- 
ris, 59  Cal.  620;  Kerr  v.  Russell,  C9  111.  660, 
18  Am.  Rep.  634.  To  "execute"  an  instru- 
ment, it  Is  true,  Includes  signing  It;  but  the 
admission  by  a  party  whose  name  is  append- 
ed to  an  Instrument  that  he  executed  it  is  as 
binding  upon  the  party  contracting  as  if  the 


person  to  whom  the  admission  is  made  bad 
seen  him  affix  his  name  thereto.  Such  ad- 
mission becomes  legal  evidence  of  the  fact 
We  therefore  conclude  that  the  notary's  cer- 
tificate that  the  party  whose  name  is  affixed 
acknowledged  the  execution  of  the  instru- 
ment is  as  good  a  witness  to  the  signature  by 
mark  as  if  he  had  written  his  name  at  the 
foot  of  the  document  "as  a  witness  to  her 
signature  by  mark."  In  a  case  like  tills, 
where  there  Is  no  charge  of  deception  or 
fraud,  and  where  it  is  not  denied  that  the 
contracting  parties  received  and  enjoyed  all 
the  fruits  of  their  contract,  and  the  full  con- 
sideration tiierefor,  it  would  be  an  injustice 
to  allow  a  recovery  to  be  defeated  in  a  court 
of  equity  by  reason  of  such  a  slight  deviation 
from  the  forms  usually  recognized  and  fol- 
lowed. 

We  next  come  to  appellant's  contention 
that  the  court  erred  in  finding  that  the  con- 
tract was  usurious.  This  finding  was  predi- 
cated upon  the  clause  found  in  the  mortgage 
providing  that  the  debtors  should  pay  taxes 
on  the  mortgage  and  the  debt  secured  ther» 
by.  The  defendants  maintained  that  since 
the  mortgage  was  drawn  for  the  highest  legal 
rate  of  Interest  permissible,  a  stipulation  for 
the  payment  of  taxes  on  the  mortgage  In  any 
sum  whatever  bad  the  legal  effect  of  raisUig 
the  rate  above  that  allowed  by  law,  and 
therefore  brought  the  contract  within  the  pro- 
visions of  section  1266,  Rev.  St  1887,  and 
made  it  usurious.  In  support  ot  this  propo- 
sition, respondents  have  dted  Mortimer  v. 
Pritchard,  1  Bailey,  Eq.  505,  and  Meem  v. 
Dulaney  (Va.)  14  S.  E.  3C3.  In  Mortimer  r. 
Pritchard  the  South  Carolina  court  held  that 
where  a  contract  provided  for  the  hij^est 
rate  of  Interest  and  also  provided  for  the 
debtor  paying  the  state  and  city  taxes,  upon 
its  face  it  would  appear  usurious,  but  tliat 
where,  as  In  that  case,  it  appeared  that  the 
parties  acted  In  good  faltb,  and  had  taken 
the  advice  of  counsel  as  to  the  legality  of 
such  a  contract  there  was  no  corrupt  intent 
and  the  court  held  the  contract  legal.  In 
Meem  v.  Dulaney  the  Virginia  Court  ot  Ap- 
peals held  a  contract  very  similar  to  the  one 
at  bar  nsurious.  In  Banks  v.  McClelland,  24 
Md.  62,  87  Am.  Dec.  594,  the  Supreme  Court 
of  Maryland,  In  the  syllabus  to  that  case, 
say,  "An  agreement  by  the  mortgagor  to  pay 
the  taxes  on  the  mortgage  debt  is  not  nsuri- 
ous," and  the  question  of  usury  in  such  a 
case  is  there  held  to  depend  upon  the  par- 
ticular circumstances  of  the  case.  We  find 
that  in  none  of  the  cases  cited  by  respondent 
on  this  question  has  there  been  a  statute  sim- 
ilar to  ours,  declaring  such  stipulations  void. 
Since  section  1425,  as  it  stood  when  this  con- 
tract was  entered  Into,  provided  that  every 
contract  whereby  the  debtor  agreed  to  pay 
the  taxes  on  the  money  loaned  or  the  mort- 
gage was  null  and  void,  the  stipulation,  there- 
fore found  in  this  mortgage,  was  never  such 
as  could  be  enforced.  If  null  and  void,  it 
could  never  have  had  any  life  or  vltalitj-  in 
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tt  If  Told  from  the  beginning,  It  la  dlfBcnlt 
to  see  bow  It  ever  obtained  the  energy  or 
ability  to  taint  an  otherwise  legal  contract 
with  Qsnry.  This  statnte  carried  wltliin  it- 
self Its  own  penalty  for  its  Tioiation.  name- 
ly, that  the  contract  should  "be  null  and 
Toid."  To  allow  a  stipulation  which  the 
statute  says  should  he  void  from  the  begin- 
ning to  have  the  effect  of  corrojittlDg  the 
whole  contract  In  which  It  is  found,  and  sub- 
ject it  to  the  penalties  for  usury,  would  be 
attaching  a  double  penalty  to  a  statute  which 
carries  its  own  penalty  with  it  It  is  also 
worthy  of  obserration  that  the  usury  statute 
of  this  state  does  not  declare  the  usurious 
contract  void,  but,  rather.  Imposes  a  pen- 
alty upon  both  the  debtor  and  creditor.  If 
the  contract  under  consideration  were  usuri- 
ous, it  would  have  been  the  duty  of  the  trial 
court  not  only  to  declare  the  penalty  against 
the  lender,  but  also  the  borrower;  and  we 
are  not  prepared  to  say  that  the  borrower,  by 
inserting  a  stipulation  in  his  mortgage  which 
the  statute  says  is  void,  thereby  subjects  him- 
self to  the  penalty  of  a  usury  statuta  On 
the  other  band,  the  mortgagee  in  this  case 
testiflea  that  he  never  knew  such  a  stipula- 
tion was  in  the  mortgage  until  long  after  its 
execution,  and  that  he  never  at  any  time  col- 
lected such  a  tax  from  the  mortgagors,  nor 
did  he  ever  charge  them  therewith.  In  Re 
Price  Fuller,  1  Sawy.  243,  Fed.  Cas.  No.  5,148, 
a  Judgment  had  been  entered  by  confession, 
and  provided  for  a  greater  rate  of  interest 
than  allowed  by  law.  It  was  contended  that 
this  made  the  Judgment  usurious,  and  sub- 
jected it  to  the  penalties  of  the  usury  stat- 
ute. Judge  Deady  disposed  of  the  usury 
phase  of  the  question  as  follows:  "There 
can  be  no  doubt  but  this  provision  shows  that 
it  was  intended  that  this  Judgment  should 
draw  more  than  the  legal  rate  of  interest. 
But  I  do  not  think  a  Judgment  or  decree  can 
become  usurious  by  any  such  means.  The 
Ck)de  provides  the  rate  of  Interest  a  Judgment 
shall  bear,  and  the  parties  cannot  change  it 
by  stipulations  or  terms  inserted  therein. 
Such  stipulations  are  simply  void — as,  for  in- 
stance, that  the  Interest  accruing  on  a  Jud<- 
meiit  shall  be  paid  annually,  and,  if  not,  shall 
bear  interest  as  prindpai." 

We  now  come  to  the  last  contention  made 
by  appellant  In  this  case.  It  Is  embodied  in 
tbe  following  conclusion  of  law  made  by 
the  trial  court:  "PlaintifTs  predecessor,  hav- 
ing presented  his  claim  against  the  estate  of 
G.  P.  Glenn,  deceased,  and  having  received 
payment  thereon,  cannot  now  maintain  this 
action."  Respondent  claims  that  this  conclu- 
sion of  law  is  Justified  by  section  5470,  Rev. 
St  1S87.  The  provisions  of  that  section  are 
as  follows:  "No  holder  of  any  claim  against 
an  estate  shall  maintain  any  action  thereon 
uolem  tbe  claim  is  first  presented  to  the  ex- 
ecutor or  administrator,  except  in  the  fol- 
lowing case:  An  action  may  be  brought  by 
any  bolder  of  a  mortgage  or  lien  to  enforce 
tbe  aame  against  the  property  of  the  estate 


subject  thereto,  where  all  recourse  against 
any  other  property  of  the  estate  is  expressly 
waived  in  the  complaint"  Respondent  ar- 
gues that  if  the  plalutlft  could  not,  in  the 
first  Instance,  maintain  his  action  to  fore- 
close his  mortgage  withont  expressly  waiv- 
ing "all  recourse  against  any  other  property 
of  the  estate,"  then  he  cannot  be  allowed  to 
present  his  claim  against  the  estate,  and, 
after  obtaining  all  he  cau  from  the  estate, 
be  permitted  to  foreclose  his  mortgage,  and 
then  waive  recourse  against  any  other  prop- 
erty of  the  estate.  We  have  been  cited  to  no 
authority  sustaining  this  construction  of  the 
foregoing  statute,  and  we  have  been  unable 
to  find  any  to  that  effect  In  California  they 
seem  to  have  changed  their  statnte  on  this 
subject  from  time  to  time,  but  at  no  time  do 
they  appear  to  have  had  a  statute  in  tbe  ex- 
act language  of  our  provision.  Still  the 
courts  of  that  state  have  frequently  consid- 
ered the  right  of  a  mortgagee  to  foreclose 
both  with  and  without  having  presented  bis 
claim  to  the  administrator,  and  have  infer- 
entlally  touched  upon  this  question  In  tbe 
following  cases:  Fallon  v.  Butler,  21  Gal. 
24,  81  Am.  Dec.  140;  Willis  v.  Farley,  24 
Gal.  500;  Moran  r.  Gardemeyer,  82  Cal.  96, 
23  Pac,  6;  McOabey  v.  Forrest,  109  Cal.  63, 
41  Pac.  817;  Hlbemla  Savings  ft  Ijoan  Ass'n 
T.  Thornton  (Cal.)  42  Pac.  447,  60  Am.  St 
Rep.  52;  Bull  ▼.  Coe  (Cal.)  18  Pac.  808,  11 
Am.  St  Rep.  235.  We  do  not  nnderstand 
the  statute  to  be  a  bar  to  tbe  foreclosure 
of  a  mortgage  simply  because  the  mortgagee 
presented  his  claim  in  due  form  to  the  ad- 
ministrator, but,  when  he  seeks  to  maintain 
his  action  to  foreclose  the  mortgage,  then, 
under  the  terms  of  the  statute,  he  must 
waive  all  recourse  against  other  property. 
It  appears  to  be  conceded  by  tbe  argument 
of  respondent  and,  at  any  rate,  exists  as  a 
fact  that  section  5470  does  not  in  express 
terms  forbid  the  mortgagee  foreclosing  the 
mortgage,  where  he  has  previously  presented 
his  claim  to  the  administrator.  If  that  sec- 
tion means  what  respondents  contend  it  does, 
it  is  only  by  implication,  and  not  by  express 
terms.  We  cannot,  however,  by  mere  impli- 
cation, give  to  a  statnte  like  this  a  meaning 
or  interpretation  which  will  preclude,  or 
tend  to  preclude,  the  creditor  pursuing  bis 
remedy  In  a  court  of  equity  for  the  fore- 
closure of  bis  mortgage.  Section  20,  art  6, 
Const.  Idaho;  Fallon  v.  Butler,  supra;  Pech- 
aud  V.  Rlnquet,  21  Cal.  76;  Willis  v.  Farley, 
supra;  Oorbett  v.  Rice,  2  Nev.  331;  Verdler 
T.  BIgne,  16  Or.  208,  19  Pac.  64. 

The  respondent  makes  the  point  that  tbe 
plaintiff,  after  having  received  a  large  sum 
of  money  from  the  estate  on  the  allowance 
of  his  claim,  gains  an  advantage  if  he  can 
afterward  be  allowed  to  foreclose  his  mort- 
gage. This  is  a  matter  with  which  the  ad- 
ministrator and  probate  Judge  have  ample 
authority  to  deal.  If  the  estate  is  solvent 
over  and  above  tbe  family  allowances  and 
such  homestead  as  may  be  set  off  by  the  pro- 
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bate  Judge,  In  tbat  case  It  can  make  no  dif- 
ference to  the  estate  or  any  creditor  there- 
of, for  the  reason  tbat  the  claim  should  be 
fully  paid,  and  there  would  be  no  occasion 
for  a  foreclosure.  If,  on  the  other  bund,  the 
estate  Is  Insolvent,  the  administrator  should 
not  pay,  and  the  probate  court  should  not 
allow  paid,  any  secured  claim,  except  as  the 
money  therefor  Is  made  out  of  the  Incum- 
bered property.  The  order  of  payments  and 
preferences  to  be  made  out  of  an  estate  Is 
directed  by  sections  5000,  5007,  Iter.  St.  1887. 
Provision  is  alE>o  made  for  the  sale  of  the  in- 
cumbered property  by  the  probate  court 
where  the  mortgagee  or  lienholder  has  pre- 
sented his  claim  under  sections  5530^  5537, 
Kev.  St.  1887.  Under  these  statutory  provi- 
sions governing  the  administration  of  the  es- 
tates of  deceased  i)ersons,  a  mortgagee  can 
acquire  no  advantage  or  preference  by  be- 
ing allowed  to  present  his  claim  and  there- 
after foreclose  his  mortgage.  Of  course,  he 
cannot  foreclose  his  mortgage  after  liaving 
presented  bis  claim  if  the  incumbered  prop- 
erty Is  sold  by  order  of  the  probate  court, 
and  the  proceeds  thereof  are  applied  to  the 
payment  of  the  mortgage  debt.  In  such  a 
case  he  would  have  exhausted  his  security, 
and  could  not  pursue  It  any  further. 

We  therefore  conclude  that  the  plaintiff 
was  entitled  to  a  decree  foreclosing  its  mort- 
gage, and  the  Judgment  of  the  lower  court 
will  be  reversed.  The  cause  Is  remanded, 
with  directions  to  the  trial  court  to  compute 
the  amount  due  to  the  plaintiff  on  Its  mort- 
gage, and  to  make  findings  of  fact  and  con- 
clusions of  law  in  accordance  with  the  facts 
proven  upon  the  former  trial,  and  In  har- 
mony with  the  legal  conclusions  herein  an- 
nounced, and  to  enter  Judgment  and  decree 
In  accordance  therewith.  Costs  awarded  to 
appellant. 

SULLIVAN,  0.  J.,  concurs.  8T0CK- 
SLAGER,  J.,  having  heard  the  case  at  the 
first  trial,  took  no  part  in  the  foregoing  de- 
cision. 


IDAHO  MUT.  CO-OP.  INS.  CO.  ▼.  MYER. 

(Supreme  Court  of  Idaho.     July  1,  1904.) 

STATUTES— CONSTRUCTION. 

1.  Statutes  will  be  construed  with  a  view  to 
anoprtain  the  intent  of  the  lawmakiuK  power, 
and  to  give  force  and  meaning  to  the  language 
used. 

2.  A  statute  that  deals  exclusively  with  one 
subject,  and  repeals  all  acts  and  parts  of  acts 
in  conflict  with  it,  will  be  con.strued  to  have 
been  intended  to  cover  all  subjects  and  matters 
of  the  new  act. 

3.  The  Legislature  may  enact  a  law  relative 
to  one  cinss  of  insurance,  so  long  as  it  is  gen- 
eral in  its  terms  as  to  tliat  particular  class  of 
business. 

(Syllabus  by  the  Court.) 

Application  by  the  Idaho  Mutual  Co-op- 
erative Insurance   Company   for   a   writ   of 

f  1.  See  Statutes,  vol.  14,  Cent.  Dig.  St  25S,  2G«. 


mandamus  to  John  H.  Myer,  Insurance  Com- 
missioner of  the  state  of  Idaho.  Writ 
granted. 

Davidson  &  Hutchinson,  Good  Sc  Roberts, 
and  T.  J.  .Tones,  for  (rialntiff.  John  A.  Bag- 
ley,  Atty.  Oen.,  for  defendant 

STOGKSLAGBR,  3.  This  Is  an  origiiwl 
proceeding  in  this  court  to  determine  tbe 
right  of  plnintlR  to  conduct  its  business  in 
this  state  without  paying  the  annual  llcensi- 
and  taxes  as  provided  by  the  Session  Laws 
of  1901,  p.  105.  The  bearing  was  on  a  de- 
murrer. AVe  And  tbe  following  headlines 
for  chapter  2,  p.  167,  of  that  act: 

"General  Provisions  Dealing  Entirely  witli 
Insurance   Companies   Other  than   Fra- 
ternal  Beneficiary   Societies. 

"Section  1.  It  shall  not  be  lawful  for  any 
person  to  act  within  this  state  as  an  agent 
or  otherwise  in  soliciting  or  receiving  appil- 
cntions  for  insurance  of  any  kind  whatever 
or  in  any  manner  to  aid  In  the  transaction 
of  the  business  of  any  Insurance  company 
Incorporated  In  this  state,  or  out  of  it,  with- 
ont  first  procuring  a  certificate  of  antbority 
from  the  Insurance  Commissioner, 

"See.  2.  It  shall  be  the  duty  of  the  presi- 
dent, or  the  vice  president  and  secretary  of 
every  Insurance  company  doing  business  iu 
this  state,  annually,  on  or  before  tbe  first 
day  of  April  of  each  year,  to  prepare,  under 
oath,  and  deposit  with  the  Insurance  Om- 
missioner  of  this  state  a  full,  true  and  com- 
plete statement  of  tbe  condition  of  said  com- 
pany on  the  last  day  of  tbe  month  of  Decem- 
ber preceding." 

Section  3  provides  that  the  annual  state- 
ment shall  contain:  "(1)  The  name  of  the 
company  and  where  located.  (2)  The  names 
and  residences  of  the  officers  of  sold  com- 
pany doing  business  In  tbe  state.  (3)  Tbe 
amonnt  of  tbe  capital  stock  or  assets  of  the 
company.  (4)  The  amonnt  of  capital  stock 
paid  up.  (5)  Tbe  property  or  assets  held 
by  the  company,  viz.:  The  real  estate  owned 
by  such  company;  the  amount  of  cash  mi 
hand  and  deposited  in  banks  to  the  credit 
of  the  company;  the  amount  of  cash  in  hands 
of  agents;  the  amount  of  cash  in  course  of 
transmission;  the  amount  of  loans  secured  by 
first  mortgage  on  real  estate,  with  the  rate 
of  Interest  thereon;  the  amount  of  all  bonds 
and  other  loans,  with  the  rate  of  intwest 
thereon;  all  other  securities,  their  description 
and  valne.  («)  The  liabilities  of  such  com- 
pany, specifying  the  losses  adjusted  and  due; 
losses  adjusted  and  not  due;  losses  unadjust- 
ed; losses  in  susjiense  and  the  cause  there- 
of; losses  resisted  and  In  litigation;  the 
amounts  due  banks  or  other  creditors;  the 
amount  of  money  borrowed  by  tbe  company; 
tbe  rate  of  Interest  thereon  and  how  secured: 
the  net  value  of  all  policies  In  force,  cir- 
culated as  per  the  Combined  Experience  Table 
of  Mortality,  at  4  per  cent  interest,  and  all 
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other  claims  against  the  company^  describing 
the  same.  (7)  Net  surplus  over  all  liabilities. 
(8)  The  Income  of  the  company  during  the 
preceding  year,  stating  the  amount  received 
for  premiums,  specifying  separately  health, 
life,  fire,  marine  or  inland  premiums,  deduct- 
ing relnsni-ance;  the  amount  received  for  In- 
tei-est  and  from  all  other  sources.  (9)  The 
exiiendltures  during  the  preceding  year,  speci- 
fying the  amount  of  losses  paid  during  said 
term;  the  aniomit  paid  for  return  premiums. 
(10)  The  amount  of  risks  written  during  the 
preceding  year." 

Section  13  of  the  same  act  provides  that 
"all  Insurance  companies  now  doing  business 
In  this  state,  or  that  may  hereinafter  do 
business  In  this  state,  under  the  provisions 
of  this  chapter  must  file  with  the  Insurance 
Commissioner  annually,  on  or  before  the 
15th  day  of  April  of  each  year,  a  statement 
under  oath  stating  the  amount  of  all  pre- 
miums received  by  said  company  during  the 
year  ending  December  Slst  preceding  In  this 
state,  and  the  amount  actually  paid  policy 
holders  during  the  same  time,  and  sliall  pay 
into  the  state  treasury  a  tax  of  two  per 
centum  on  all  such  premiums  collected,  less 
the  amount  of  all  losses  actually  paid  policy 
holders,  and  premiums  returned.  The  com- 
missioner shall  file  such  verified  statement 
and  schedule  In  bis  ofilce  and  certify  the 
amount  of  gross  receipts,  less  amounts  of 
losses  actually  paid  policy  holders  and  pre- 
miums returned  as  aforesaid  to  the  State 
Treasurer.  Within  thirty  days  thereafter 
such  insurance  company  shall  pay  or  cause 
to  be  paid  into  the  state  treasury  a  tax  of 
two  per  centum,  or  two  per  centum  upon  all 
such  gross  receipts,  less  such  amounts  of 
losses  actually  paid  policy  holders  and  pre- 
miums returned  in  the  state  of  Idaho,  which 
payment,  when  made,  shall  be  in  lieu  of  all 
taxes  upon  the  personal  property  of  such 
company,  and  the  shares  of  stock  or  assets 
therein." 

The  Legislature  of  1903  enacted  a  law 
with  the  following  title:  "To  Authorize  the 
Organization  of  Mutual  Co-Operatlve  Insur- 
ance Companies,  to  Insure  Both  Personal  and 
Real  Property  Against  Loss  by  PIre,  Light- 
ning, Tornado,  Cyclone,  Windstorm,  and  the 
Fidelity  of  Persons  and  to  Regulate  Their 
Conduct."  This  act  was  approved  March  10, 
1903.  Sess.  Ljiws  1903,  pp.  74  to  81,  Inclu- 
sive. Section  1  provides  for  the  organization 
as  follows:  "Any  number  of  persons  resid- 
ing in  this  state  who  own  personal  or  real 
property  of  not  less  than  $100,000.00  in  value 
which  they  desire  to  have  insured  may  asso- 
ciate themselves  together  for  the  purpose  of 
mutual  co-operative  Insurance  against  loss 
by  tire,  lightning,  tornadoes,  cyclone,  wind- 
storm and  the  fidelity  of  persons,  and  form 
au  incorporated  company  for  such  purposes 
and  Issue  policies.  Such  companies  shall  era- 
l>ody  the  words,  'Mutual  Co-operative,'  in  its 
name."  Section  2  provides  that  "the  arti- 
cles of  Incorporation  of  such  company  shall 


be  filed  with  the  Insurance  Gommissloner  for 
examination.  If  by  him  found  to  be  In  ac- 
cordance with  the  provisions  of  this  act,  and 
the  name  of  such  company  is  not  similar  to 
the  name  of  any  other  Insurance  company 
organized  in  this  state,  he  shall  thereupon  de- 
liver to  such  company  a  certified  copy  of  the 
articles  of  Incorporation,  which  on  being  re- 
corded In  the  office  of  the  recorder  of  the 
county  where  the  principal  office  of  such 
company  shall  be  located,  and  a  copy  thereof, 
certified  by  the  county  recorder,  filed  with 
the  Secretary  of  State,  the  Secretary  of  State 
must  then  issue  to  the  corporation,  over  his 
official  seal,  a  certificate  that  a  copy  of  the 
articles  containing  the  required  statement  of 
facts  has  been  filed  in  his  office;  and  thereup- 
on the  persons  executing  the  articles,  and 
their  associates  and  successors,  shall  be  en- 
titled to  transact  business  •  •  •  for  the 
term  of  fifty  years,  unless  it  is  in  the  articles 
of  incorporation  otherwise  stated,  or  by  law 
otherwise  specially  provided."  Other  sec- 
tions of  this  act  provide  for  the  general  man- 
agement of  the  business  of  companies  or- 
ganized under  the  provisions  of  this  law,  un- 
til the  twelfth  section,  which  provides  for  as- 
sessments, to  wit:  "All  assessments  shall  be 
determined  by  proper  classification  and  rat- 
ing of  the  property  Insured,  so  that  each 
member  will  be  assessed  according  to  the 
greater  or  less  risk  of  the  property  Insured 
to  the  hazard  insured  against.  An  assess- 
ment may  be  made  on  the  members  due  and 
payable  within  thirty  days  thereafter  to  en- 
able the  company  to  provide  for  losses  and 
expenses  necessary  In  the  conducting  of  its 
business  whenever  the  board  of  directors  so 
determine.  No  assessment  shall  be  made  on 
a  member  for  liabilities  incurred  prior  to  his 
or  her  membership.  Any  member  may  be 
excluded  from  the  benefits  of  insurance  dur- 
ing all  the  time  in  which  he  or  she  may  be 
•in  default  of  payment  of  an  assessment,  and 
the  acceptance  of  such  assessment  after  the 
same  has  become  delinquent  shall  not  In  any 
manner  make  the  company  liable  for  any  loss 
or  damage  that  may  have  occurred  during 
the  period  that  such  policy  was  suspended. 
Any  member  shall  not  be  liable  directly  to 
any  other  member  for  such  other  member's 
loss  or  damage,  but  the  liability  of  a  member 
shall  be  solely  and  exclusively  through  the 
channel  and  process  of  an  assessment  and 
the  amount  of  such  assessment  shall  be  only 
his  pro  rata  share  In  proportion  to  the 
amount  of  insurance  carried  and  rate  on  the 
same  of  all  losses  and  expenses,  making  rea- 
sonable allowances  and  deductions  for  uncol- 
lectible and  unpaid  assessments."  Section  18 
provides  how  losses  shall  be  paid,  and  sec- 
tion 14  provides  that  any  disputes  between 
members  and  the  company  shall  be  settled  by 
arbitration.  Section  15  provides  how  a  mem- 
ber may  withdraw  from  the  company,  and 
how  his  policy  shall  be  canceled.  Section  16 
provides  that  such  companies  shall  be  bodies 
corporate.    Section  17  provides  for  an  annual 


Digitized  by 


Google 


630 


77  PACIFIC  BBPORTBR. 


(Idaho 


statement  requiring  the  president  and  secre- 
tary to  prepare,  under  oath,  a  full  and  com- 
plete statement  of  the  condition  of  the  com- 
pany on  the  3l8t  day  of  December  each  year, 
and  present  the  same  at  the  annual  meeting 
of  the  members.  Section  18  provides  for  cer- 
tiflcates,  to  wit:  "It  shall  be  the  duty  of 
such  company  to  file  an  annual  statement 
with  the  proper  Insurance  Department  of 
this  state  not  later  than  the  31st  day  of  Jan- 
uary of  each  year,  on  blank  furnished  by 
said  Insurance  Department  Such  depart- 
ment, If  it  thinks  necessary,  or  one  deputized 
by  it,  having  no  Interest  in  an  Insurance  com- 
pany and  unprejudiced,  may  make  an  exam- 
ination into  the  affairs  of  such  company  and 
for  such  purposes  shall  have  access  to  all  the 
books  and  files  of  the  company,  and  may  ex- 
amine the  officers  and  other  witnesses  under 
oath.  If  such  company  is  doing  business  in 
accordance  with  and  under  the  provisions  of 
this  act,  is  solvent  and  properly  managed,  the 
Insurance  Department  shall  furnish  such 
company  and  its  authorized  agents  a  certi- 
ficate stating  that  such  company  has  com- 
plied with  the  provisions  of  this  act  and  is 
authorized  to  do  business  for  the  ensuing 
year,  unless  certificate  is  sooner  revoked.  If 
upon  such  examination  it  shall  appear  to  the 
department  that  the  condition  of  such  com- 
pany does  not  Justify  it  continuing  in  busi- 
ness. It  may  apply  to  the  district  court  of  the 
county  where  the  principal  otMce  of  such  com- 
pany is  located  for  an  order  requiring  such 
company  to  show  cause  why  it  should  not  be 
closed.  For  examining  the  company's  an- 
nual report  and  issuing  certificate  It  shall  be 

paid  $ and  fc«  each  agent's  certificate 

$ ."    Section  19  provides  penalties  for 

any  company  or  agent  to  do  business  without 
authority  given  them  by  the  insurance  de- 
partment. Section  20  permits  otb&c  mutual 
insurance  companies  doing  business  in  this 
state  under  any  of  the  provisions  of  the  law 
thereof,  with  the  written  consent  of  a  major- 
ity of  the  members,  to  accept  the  conditions 
of  this  act,  and  thereupon  be  governed  by  it. 
Before  such  company  shall  be  entitled  to  the 
benefits  of  this  act.  It  shall  file  with  the  In- 
surance Department  its  articles  of  incorpora- 
tion and  by-laws,  and  record  a  certified  copy 
thereof,  as  provided  by  section  2  of  this  act. 
Section  21  provides,  "All  acts  and  parts  of 
acts  in  conflict  with  the  provisions  of  this 
act  are  hereby  repealed  in  so  far  as  they  af- 
fect any  company  or  companies  hereafter  or- 
ganized under  or  taking  advantage  of  this 
act." 

We  have  endeavored  to  recite  every  pro- 
vision of  the  Session  Laws  of  1901,  as  well 
as  the  act  of  1903,  that  will  throw  any  light 
on  the  questions  that  are  submitted  to  us  for 
determination.  The  plaintiff  insists  that  it 
is  subject  to  the  provisions  of  the  law  of  1903 
only,  whilst  the  Attorney  General,  for  the 
defendant.  Insists  that  the  plaintiff  is  not 
only  subject  to  and  controlled  by  the  law  of 
1903,  but  all  the  provisions  of  the  law  of 


1901.  The  entire  contention  setuns  to  be  the 
payment  of  the  2  per  centum  tax  on  the  earn- 
ings of  the  company;  yet,  if  we  understand 
the  articles  of  incorporation  and  by-laws  of 
the  plaintiff,  we  are  unable  to  see  how  it 
can  be  affected  by  the  provision  of  the  law 
of  1901  requiring  the  payment  of  2  per  cent- 
um on  the  net  earnings  of  the  company,  as  it 
does  not  seem  that  there  is  ever  a  fund  ac- 
cumulated, only  as  it  may  be  necessary  to 
pay  losses  or  conduct  the  business  of  the 
company.  The  law  of  1901  seems  to  have 
been  enacted  to  require  all  classes  of  insur- 
ance companies,  except  fraternal  organiza- 
tions, to  pay  2  per  centum  on  their  gross 
earnings,  less  their  losses  and  premiums  re- 
turned, and  this  shall  be  in  lieu  of  their  per- 
sonal property  taxes.  It  would  seem  that  If 
the  Legislature  did  not  want  to  encourage 
the  citizens  of  the  state  to  engage  in  insur- 
ance of  the  character  contemplated  by  the 
organization  and  by-laws  of  the  plaintiff  cor- 
poration, it  would  have  been  unnecessary  to 
enact  the  law  of  1903,  with  all  its  provisions 
governing  companies  of  thijs  character.  We 
think  it  was  the  Intention  of  the  Legislature 
to  encourage  the  organization  of  corporations 
of  this  kind  to  engage  in  mutual  insurance, 
and  thus  save  the  citizens  of  the  state  thou- 
sands of  dollars  that  go  elsewhere  each  year 
in  payment  of  premiums.  If  a  number  of 
citizens  can  Join  together  in  an  organization 
or  corporation,  and  by  their  mutual  acts  pro- 
tect each  other  from  loss  by  fire  on  the  pay- 
ment of  the  actual  loss,  with  the  small  ex- 
pense of  conducting  the  business,  and  thus 
save  the  payment  of  premiums  to  foreign 
corporations,  it  is  certainly  commendable  in 
the  citizens,  as  well  as  Just  and  wise  legis- 
lation. The  very  fact  that  the  Legislature 
required  that  such  companies  should  embody 
the  words  "Mutual  Co-operative"  In  their 
names  is  significant,  and,  we  think,  signifies 
that  it  was  the  intention  to  allow  corpora- 
tions of  this  character  to  conduct  their  busi- 
ness on  a  cheap,  equitable  plan,  and,  as  an 
inducement  to  the  organization  of  such  com- 
panies, provided  that  they  should  be  protect- 
ed from  the  assessment  of  any  taxes  against 
them.  The  amount  to  be  paid  to  the  Insur- 
ance Commissioner  is  left  blank  In  section 
18  of  the  act,  as  well  as  the  amount  to  he 
paid  for  each  agent's  certificate. 

It  seems  to  be  conceded  that  the  plaintiff 
paid  the  Insurance  Commissioner  $50,  and 
counsel  for  plaintiff  does  not  dispute  the 
right  of  the  department  to  collect  this  sum 
from  the  plaintiff  annually.  This  being  true, 
we  do  not  feel  called  upon  to  i>ass  \ipon  this 
question,  as  it  has  been  paid,  and  the  next 
Legislature  can  make  such  modifications  as 
seem  best  to  settle  the  question  of  fees  to 
be  paid. 

A  number  of  authorities  are  cited  by  coun- 
sel for  plaintiff  in  support  of  its  contention 
that  the  act  of  1903  is  not  class  legislation. 
In  our  view  of  the  case,  the  Legislature  Is 
empowered  to  pass  any  and  all  laws  Ui  the 
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Interest  of  the  people,  and  for  tlie  better- 
ment of  tbelr  condition.  So  long  as  tbej  do 
not  Infringe  upon  tbe  rights  of  one  class  In 
the  Interest  of  or  for  the  benefit  of  another, 
they  are  within  their  constitutional  power; 
and,  in  the  passage  of  the  act  of  1903  pro- 
viding for  the  organization  of  companies  or 
corporations  of  the  character  of  the  plaintiff, 
we  are  unable  to  see  any  injustice  done  one 
class  in  tbe  interest  of  another.  Hence  the 
writ  of  mandate  will  issue. 

This  being  a  final  action,  and  the  defend- 
ant being  a  state  ofilcer,  no  costs  are  award- 
ed. 

SULLIVAN,  C.  J„  and  AILSHIB,  J.,  con- 
cur. 


PURDUM  T.  NEIL. 
(Supreme  Court  of  Idaho.    June  28,  1904.) 
JusnncK's  court — bebvice  of  snuMons  out- 
side  OF  county— JUBISDICTION— nonsuit. 

1.  Under  subdivision  4  of  section  4726,  Rev. 
St  1887,  the  objection  that  tlie  action  has  been 
commenced  in  the  wrong  county  may  raise  not 
only  a  question  of  law,  but  one  of  fact,  and  en- 
title the  defendant  to  a  judgment  of  nonsuit 
after  the  evidence  ia  in,  although  he  does  not 
defend  against  the  action  on  its  merits. 

2.  Where  a  defendant  appears  in  a  justice's 
court,  and  makes  and  files  bis  objections  to  the 
jurisdiction  on  the  grounds  that  he  resides  and 
was  served  in  another  county,  and  that  the 
contract  sued  on  was  not  in  writing,  and  was 
not  to  l>e  performed  in  the  county  where  the 
action  _  was  commenced,  and  at  the  same  time 
files  his  affidavit  raising  those  issues,  and  they 
are  denied  by  the  plaintiffs  counter  affidavit, 
and  facts  showing  jurisdiction  are  set  up  in 
the  counter  affidavit,  the  objections  are  prop- 
erly overruled  and  the  evidence  should  be  heard. 

3.  If,  upon  the  trial,  it  appears  that  the  court 
has  no  jurisdiction  of  the  person  of  the  de- 
fendant and  of  the  contract  sued  on,  and  ol>- 
jection  be  made  on  that  ground,  a  nonsuit 
should  be  granted  under  section  4726,  Rev.  St. 
188T. 

(Syllabus  by  the  CJourt) 

Appeal  from  District  Court,  Blaine  Ctounty; 
Littleton  Price,  Judge. 

Action  by  A.  M.  Purdum  against  J.  M. 
Nell.  From  an  order  of  the  district  court  re- 
versing a  Judgment  of  the  Justice,  piaintifC 
appeals.    Reversed. 


Sulliran  &  Sullivan,  for  appellant 
Dockery,  for  respondent. 


E.  J. 


AILSHIB,  J.  This  action  was  originally 
commenced  In  Halley  precinct,  Blaine  coun- 
ty, and  the  complaint  alleged  that  on  the  18th 
day  of  February,  1901,  plaintiff  sold  and  de- 
livered to  the  defendant  a  quantity  of  ice, 
for  which  defendant  promised  and  agn^ed  to 
pay  the  sum  of  ?100,  and  that  he  thereafter 
neglected  and  refused  to  pay.  In  addition 
thereto  it  contains  the  following  allegation: 
"That  all  the  terms  and  conditions  of  said 
conti'act  were  to  be  performed  In  Blaine 
county.  Idaho."  Summons  thereupon  Issued, 
and  WHS  served  nijon  the  defendant  In  Boise 
City,  Ada  county.    The  summons  was  in  sub- 


stantial compliance  with  section  4655,  Rer. 
St.  1887,  but,  like  the  complaint,  made  no 
mention  as  to  whether  or  not  tbe  contract 
was  In  writing.  On  the  day  fixed  In  the 
summons  for  the  appearance,  tbe  defendant 
filed  bis  motion  to  dismiss  the  action  upon 
tbe  ground  that  he  was  a  resident  of  Ada 
county,  and  that  he  had  never  been  a  resi- 
dent of  Blaine  county;  and  on  the  fmrther 
ground  that  the  service  of  summons  had  not 
been  made  In  the  county  of  Blaine,  but  was 
made  in  Ada  county,  and  that  tne  court  had 
obtained  no  Jurisdiction  over  the  person  of 
the  defendant.  Tbe  motion  closed  as  follows: 
"This  motion  is  made  upon  afiSdavit  hereto 
attached  and  the  complaint,  summons,  and 
return  thereto  in  this  action."  So  far  as  tbe 
transcript  shows.  It  does  not  appear  that  any 
aflSdavit  was  attached  to  the  motion,  but  on 
tbe  Same  day  that  the  motion  was  filed  an 
independent  document  was  also  filed  entitled 
in  the  cause  which  purported  to  be  tbe  affi- 
davit of  tbe  defendant,  in  which  he  denies  all 
the  allegations  of  the  complaint,  and  avers 
that  he  Is  a  resident  of  Ada  county,  and  that 
he  never  entered  Into  a  contract  in  writing 
with  tbe  plaintifl  whereby  be  agreed  to  per- 
form any  obligation  or  pay  any  sum  in  the 
county  of  Blaine.  Four  day«  after  tbe  filing 
of  this  motion  and  affidavit  the  plaintiff  filed 
what  appeal's  to  be  a  counter  affidavit,  where- 
in he  alleges  that  the  contract  sued  upon  was 
a  contract  in  writing,  wherein  and  whereby 
the  defendant  had  promised  to  pay  the  plain- 
tiff the  sum  of  $100  in  Blaine  county.  The 
Justice  appears  to  hare  beard  tbe  defendant's 
motion  on  the  same  day  on  which  the  last- 
named  affidavit  was  filed,  and  overruled  the 
same.  No  farther  pleadings  or  papers  were, 
filed  in  the  case,  and  thereafter,  and  on  tbe 
1st  day  of  September,  1908,  the  case  was  call- 
ed for  trial,  and  all  parties  appear  to  have 
been  present.  The  plaintiff  introduced  his 
evidence,  and  thereupon  the  defendant  re- 
newed his  motion  to  dismiss  on  the  ground  of 
want  of  Jurisdiction  over  the  person  of  the 
defendant,  and  especially  on  the  ground  "that 
the  evidence  in  this  case  introduced  by  the 
plaintiff  falls  to  show  that  the  cause  of  ac- 
tion was  brought  upon  a  contract  in  writing 
which  by  Its  terms  was  to  be  performed  in 
the  precinct  of  Halley  or  in  the  county  of 
Blaine,  and  that  the  summons  shows  that  it 
was  served  outside  of  Blaine  county."  This 
motion  was  also  overruled  by  the  jnstice, 
Judgment  was  entered  in  favor  of  the  plain- 
tiff, and  tbe  defendant  thereupon  appealed 
to  the  district  court  upon  questions  of  both 
law  and  fact  When  the  case  was  called  in 
the  district  conrt  the  defendant  renewed  his 
original  motion  made  in  the  Justice's  court 
which  was  sustained  by  the  district  Judge, 
and  the  Judgment  of  the  Justice  was  thereup- 
on reversed.  From  this  Judgment  plaintiff 
has  appealed. 

The  contention  of  defendant  both  in  the 
Justice  and  district  courts  was  that,  since  nei- 
ther tbe  complaint  nor  summons  showed  upon 
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Its  face  that  the  contract  was  a  contract  In 
fvrlting  to  be  performed  in  Blaine  county,  tba 
Juotice  had  not,  therefore,  acquired  Jurisdic- 
tion to  issue  a  summons  to  be  served  outside 
of  the  county.  By  the  terms  of  section  4639, 
Rev.  St.  1887,  "actions  in  Justice's  courts 
must  be  commenced  and  subject  to  the  right 
to  change  the  place  of  trial  as  in  this  chapter 
provided,  must  be  tried:  *  •  •  (7)  When 
a  person  has  contracted  to  perform  an  obli- 
gation at  a  particular  place  and  resides  in 
another  county,  precinct  or  city;  in  the  pre- 
cinct or  city  in  -which  such  obligation  is  to  be 
performed  or  in  vrhlch  he  resides."  Under 
section  4668,  Rev.  St.  1887,  a  complaint  in  a 
Justice's  court  "is  a  concise  statement  in  writ- 
ing of  the  facts  constituting  ttie  plaintifTa 
cause  of  action  or  a  copy  of  the  account,  note, 
bill,  bond  or  instrument  upon  which  the  ac- 
tion is  based."  Section  4655,  Rev.  St.  1887, 
provides,  among  other  things,  that  a  sum- 
mons from  a  Justice's  court  shall  contain  "a 
sufficient  statement  of  the  cause  of  action,  in 
general  terms,  to  apprise  the  defendant  of 
the  nature  of  the  claim  against  him."  Sec- 
tion 4669,  Rev.  St.  1887,  provides  that  "the 
summons  cannot  be  served  out  of  the  county 
in  which  the  action  is  brought,  except  •  •  • 
when  an  action  is  brought  against  a  party 
who  has  contracted  in  writing  to  perform  an 
obligation  at  a  particular  place,  and  resides 
in  a  dIfCerent  county,  in  which  case  summons 
may  be  served  in  the  county  where  he  re- 
sides." An  examination  of  the  foregoing 
statutory  provisions  will  disclose  that  the 
section  providing  the  precinct  or  Justice's 
court  in  which  actions  may  be  commenced 
authorizes  an  action  to  be  instituted  in  the 
precinct  where  the  obligation  is  to  be  per- 
formed, but  does  not  require  that  obligation 
to  be  in  writing.  On  the  other  hand,  it  ,ia 
provided  that  a  summons  cannot  be  served 
out  of  the  county  in  which  the  action  is  com- 
menced unless  the  contract  was  in  writing, 
and  to  be  performed  in  the  county  in  which 
the  action  was  begun.  The  respondent  con- 
tends that  this  question  of  Jurisdiction  in 
such  a  case  must  appear  from  the  record  at 
the  time  the  summons  is  Issued  and  served. 
The  appellant,  on  the  other  hand,  argues  that 
the  statute  nowhere  requires  tliese  things  to 
appear  upon  the  complaint  or  summons  or 
Justice's  docket,  and  that,  therefore,  if  they 
exist  as  facts,  and  appear  upon  the  trial,  that 
will  be  sufficient;  aud  that  the  action  cannot 
be  defeated  in  limine  by  a  motion  to  dismiss; 
that  the  case  should  be  heard,  and  if,  upon 
the  trial,  the  want  of  Jurisdiction  appears, 
then  the  action  will  abate.  A  determination 
of  that  point  is  not  essential  to  a  decision  of 
this  appeal  for  the  following  reason:  Tlie 
defendant  did  not  rest  his  motion  upon  the 
record  made  by  the  plaintiff;  that  is,  he  did 
not  rest  upon  the  fact  that  it  nowhere  ap- 
peared in  the  complaint,  simimons,  or  upon 
the  Justice's  docket  that  the  contract  sued  up- 
on was  a  contract  in  writing  to  be  performed 
in  Blaine  county.    He  raised  that  issue  him- 


self by  filing  his  affidavit  alleging  that  he 
had  nerer  entered  into  any  contract  with 
the  plaintiff  to  be  performed  in  Blaine  coun- 
ty. This  raised  an  Issue  of  fact  on  that 
point,  to  which  the  plaintiff  replied.  Under 
those  circumstances  we  think  the  justice 
properly  overruled  the  motion. 

It  is  evident  from  the  record  in  this  case 
and  the  proceedings  had  before  the  Justice 
that  both  plaintiff  and  defendant,  as  well  as 
the  Justice  who  beard  the  case,  considered 
the  issue  that  the  action  bad  been  commen- 
ced in  the  wrong  county  had  been  properly 
raised,  and  that  it  remained  an  issue  through- 
out the  entire  trial,  as  contemplated  by  sul>- 
division  4  of  section  4726,  Rev.  St.  1887.  Aft- 
er the  court  had  ruled  adversely  to  the  de- 
fendant upon  his  original  motion,  be  remain- 
ed through  the  trial,  and  at  the  close  of 
plaintiff's  evidence  renewed  his  motion,  and 
based  it  upon  the  additional  gi-onnd  that  the 
evidence  in  the  case  failed  to  show  that  the 
contract  sued  upon  was  in  writing,  and  to  be 
performed  in  Blaine  county.  This  question 
of  Jurisdiction  could  be  kept  good  as  a  ques- 
tion of  fact  in  this  manner  as  well  as  it  could 
be  preserved  as  a  question  of  law  by  an  orig- 
inal motion  to  dismiss.  Section  4726,  Rev. 
St.  1887,  is  as  follows:  "Judgment  that  the 
action  be  dismissed  without  prejudice  to  a 
new  action,  may  be  entered  with  costs,  lu  the 
following  cases:  *  •  •  (4)  When  it  is  ob- 
jected at  the  trial,  aud  appears  by  the  evi- 
dence, that  the  action  la  brought  in  the 
wrong  county,  or  precinct,  or  city;  but  If 
the  objection  is  taken  and  overruled,  it  is 
cause  only  of  reversal  on  appeal,  and  does 
not  otherwise  invalidate  the  Judgment;  if 
not  taken  at  the  trial  It  is  waived."  A  de- 
fendant might  have  no  defense  to  an  action 
upon  its  merits,  and  still  the  court  have  no 
Jurisdiction  of  the  defendant,  for  the  very 
reasons  urged  by  the  defendant  In  this  case. 
In  such  case,  however,  he  would  not  be  re- 
quired to  defend  upon  the  merits  in  order  to 
save  the  objection,  but  might  rely  upon  the 
question  of  Jurisdiction  both  as  a  question 
of  law  and  a  question  of  fact;  and  this  is- 
sue, while  it  would  not  defeat  plaintlfTs  right 
of  eventually  recovering  when  he  proceeds 
in  the  proper  Jurisdiction,  still  it  would  com- 
pletely and  effectually  defeat  the  recovery  In 
that  particular  action  and  within  that  Juris- 
diction. In  the  manner  the  question  of  Ju- 
risdiction was  raised  from  the  beginning  in 
this  case,  it  presented  l>oth  an  issue  of  fact 
and  law,  rather  than  an  issue  of  law  alone. 
When  presented  to  the  district  Judge  upon 
affidavits  with  discordant  aud  conllicting  evi- 
dence thereon,  we  think  the  motion  should 
have  been  denied  in  the  first  instance,  and 
should  have  been  determined  upon  the  evi- 
dence in  the  case;  and,  if  it  appeared  there- 
from that  the  action  was  commenced  in  the 
wrong  county,  the  Judgment  of  the  Justice's 
court  should  have  thereupon  been  reversed, 
otherwise  plaintiff  would  have  been  entitled 
to  recover. 
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The  judgment  of  the  district  conrt  is  ret 
versed,  and  the  cause  remanded,  with  in> 
structlons  to  take  further  action  in  the  case 
in  harmony  with  the  views  herein  expressed. 
Costs  of  this  appeal  awarded  to  appellant. 

STOCKSLAGER,  J.,  concurs. 


CORKER   V.   BLMORB   COUNTY   COM'KS. 
(Supreme  Court  of  Idaho.    June  27,  1904.) 

COCNTY    COinriSSIONBBS— BOAD    DISTBICT    CON- 
TBACTS— BXLKASE    OF   CONTBACTOK. 

1.  A  board  of  county  commiasioners  has  nei- 
ther express  nor  implied  power  to  accept  the 
resignation  of  a  bidder  to  whom  they  have  duly 
and  regularly  awarded  a  contract  under  section 
875,  Rev.  St.  1887  (Sess.  Laws  1899,  p.  129), 
for  the  care,  keeping,  and  repair  of  the  roads 
of  a  contract  road  district. 

2.  It  is  to  the  interest  of  the  county  that 
Kuch  contracts  be  enforced.  On  the  other  hand, 
it  is  against  the  interest  of  the  coantv  for  con- 
tractors '.o  be  released  and  relieved  from  their 
obligations. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Elmore  Coun- 
ty;   Lyttleton  Price,  Judge. 

From  a  judgment  amirovlng  and  affirming 
an  order  of  the  board  of  county  commisBion- 
ers,  C.  E.  Corker,  a  citizen  and  taxpayer,  ap- 
peals.   Reversed. 

W.  C.  Howie,  for  appellant.  Daniel  Me- 
Laughiin.  Co.  Atty.,  for  respondents. 

AILSHIE,  J.  On  the  19tb  day  of  July. 
1902,  the  board  of  commissioners  of  Elmore 
county  duly  and  regularly  let  the  contract  to 
\V.  H.  Darls  for  the  keeping  of  the  roadfl 
of  Contract  Road  District  No.  4  of  Elmore 
county  in  good  repair,  as  provided  by  law, 
for  the  term  of  two  years  from  and  after  the 
29tb  day  of  July,  1902.  After  the  execution 
of  the  contract,  and  on  the  25th  day  of  July, 
the  contractor  made,  executed,  and  delivered 
to  the  board  of  commissioners  his  bond  In 
due  form  conditioned  for  the  faithful  per- 
formance of  bis  contract.  At  the  July,  1903, 
meeting  of  the  board  of  commissioners,  the 
contractor,  Davis,  filed  his  written  resigna- 
tion as  such  contractor,  and  asked  the  board 
to  relieve  him  from  bis  contract  and  dis- 
charge him  from  all  liability  thereon.  The 
matter  came  on  regularly  for  hearing  on  the 
2l8t  day  of  July,  and,  so  far  as  the  record 
shows,  no  evidence  whatever  was  taken  or 
beard  by  the  board  In  the  consideration  of 
such  resignation  and  application  for  dis- 
charge, and  by  a  vote  of  two  ayes  and  one 
nay  the  board  made  and  entered  its  order  ac- 
cepting the  resignation.  From  the  order  so 
made  and  entered  the  appellant,  C.  E.  Cor- 
ker, a  resident  and  taxpayer  of  Elmore  coun- 
ty and  Road  District  No.  4  thereof,  appealed 
to  the  district  court.  When  the  cause  was 
called  for  trial  in  the  district  court  the  ap- 
pellant introduced  the  record  of  the  proceed- 
ings of  the  board  of  commissioners  In  accept- 
ing tbe  resignation,  the  contract  entered  into 


between  the  board  and  the  contractor,  and 
the  bond  given  for  the  faithful  performance 
of  the  terms  of  the  contract  Thereupon  the 
appellant  offered  to  prove  by  his  own  testi- 
mony that  the  contractor  had  entirely  failed 
to  keep  the  roads  of  bis  district  in  repair, 
and  had  neglected  and  failed  to  do  any  work 
thereon;  that  be  had  not  lived  up  to  the 
terms  of  his  contract,  and  had  not  complied 
with  the  requirements  of  law  as  to  the  duties 
of  sacb  contractor,  and  that  by  reason  of  bis 
neglect  to  work  and  repair  the  roads  and 
keep  them  In  fair  condition  they  had  become 
impassable,  and  that  at  the  time  the  board 
accepted  bis  resignation  it  would  have  cost 
the  county  at  least  double  the  amoimt  of  the 
contract  iHlce  to  put  tbe  roads  in  a  reaton- 
able  state  of  repair  and  condition  for  travel. 
After  an  extended  statement  by  counsel  for 
appellant  as  to  the  nature  and  character  of 
the  evidence  be  proposed  to  introduce  by  the 
witness,  the  court  ruled  upon  the  otter  as 
follows:  "The  proffer  of  proof  made  by  Mr. 
Howie  is  denied  for  the  reason  that  tbe  court 
thinks  it  does  not  show  an  abuse  of  discre- 
tion on  the  part  of  the  board  in  agreeing  to 
terminate  the  contract  in  question;  but  that 
In  that  act  they  exercised  a  discretionary 
power,  which  the  law  vests  In  them;  and,  as 
far  as  the  court  can  see.  their  act  does  not 
involve  any  abuse  of  that  discretion,  and  for 
that  reason  tbe  offer  Is  denied."  To  this  rul- 
ing appellant  excepted,  and  thereupon  rested 
bis  case.  No  evidence  was  introduced  by 
tbe  respondents,  and  the  court  rendered  and 
entered  bis  judgment  approving  and  afflnn- 
ing  the  action  of  the  board  of  commissioners'. 
From  this  judgment  the  appellant  has  prose- 
cuted this  appeal.  No  appearance  was  made 
on  the  part  of  the  respondents  at  tbe  bearing 
in  this  conrt,  but  since  that  a  brief  has  been 
filed  by  the  county  attorney  on  behalf  of  the 
board  of  commissioners. 

We  have  made  a  very  careful  examination 
of  this  question,  Independent  of  the  citations 
and  authorities  presented,  in  order  to  find.  If 
possible,  some  authority  directly  In  pointy 
but  our  research  has  not  been  rewarded  with 
any  case  covering  a  similar  state  of  facts. 
Tbe  authority  for  entering  into  snch  contracts 
as  the  one  executed  by  tbe  board  in  this  case 
Is  found  In  sections  875,  870,  877,  878.  and 
879.  as  enacted  and  added  to  the  Revised 
Statutes  of  1887  by  act  of  February  7,  1899 
(Sess.  Laws  1890,  pp.  127-132).  Section  875 
authorizes  the  execution  of  such  a  contract, 
and  provides  that  it  shall  not  be  entered  into 
for  a  period  "less  than  two  nor-  more  than 
three  years  for  the  respective  contract  road 
districts."  Section  876  prescribes  the  duties 
of  such  contractor  in  reference  to  keeping 
roads,  bridges,  etc..  In  good  repair.  Section 
877  contains  tbe  only  power  and  authority 
found  in  the  statute  for  the  board  of  commis- 
sioners enforcing  the  terms  of  the  contract 
and  compelling  a  compliance  therewith. 
That  section  is  as  follows:  "The  board  of 
county  commissioners  xipon  learning  that  any 
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of  the  public  roads  are  not  repaired  and  kept 
In  good  order  by  any  one  contracting  to  do 
80  in  a  contract  road  district  shall  have  pow- 
er and  shall  cause  the  same  to  be  done  by 
placing  labor  thereon;  and  such  expense  shall 
be  retained  from  any  amount  that  may  be 
due  him  on  his  contract,  and  should  that  be 
Insufficient,  or  nothing  be  due  thereon,  the 
deficiency  or  whole  amount  (as  the  case  may 
be)  shall  be  collected  from  his  bondsmen,  as 
other  liabilities."  Section  878  provides  for 
making  quarterly  payments  to  the  contractor, 
and  section  879  directs  that  the  tax  collector 
shall  collect  the  road  poll  taxes  for  such  dis- 
trict, and  turn  the  same  in  to  the  county 
treasurer.  The  contention  of  appellant  is 
that  the  board  of  commissioners  have  no 
right  or  authority  to  terminate  such  a  con- 
tract, or  accept  the  resignation  of  a  con- 
tractor, or  discharge  blm  from  the  obligations 
of  his  contract.  It  must  be  conceded  that 
there  Is  no  express  authority  in  the  statute 
for  any  such  action  on  the  part  of  the  board 
of  county  commissioners,  and,  if  the  author- 
ity exists,  it  Is  implied,  rather  than  express. 
This  court  has  heretofore  been  inclined  to 
confine  the  action  of  boards  of  county  com- 
missioners within  the  express  power  granted 
them  by  the  statutes.  Gorman  v.  County 
Commissioners,  1  Idaho,  553;  Conger  t. 
Board  of  County  Commissioners,  4  Idaho, 
740,  48  Pac.  1064;  Howell  v.  Board  of  Com- 
missioners, 6  Idaho,  154,  53  Pac.  542;  Fre- 
mont County  T.  Brandon,  6  Idaho,  482,  50 
Pac.  264;  Hampton  v.  Board  of  Commission- 
ers, 4  Idaho,  646,  43  Pac.  324;  Meller  t. 
Board  of  Commissioners,  4  Idaho,  44,  3o  Pac 
712.  We  are  of  opinion,  however,  that  in  the 
discharge  of  the  duties  for  which  such  boards 
are  created  they  should  not  only  be  allowed 
to  exercise  the  powers  expressly  granted,  but, 
In  addition  thereto,  should  be  allowed  the  ex- 
ercise of  such  implied  powers  as  are  neces- 
sary to  the  complete  discharge  of  the  duties 
imposed  upon  them  by  statute.  Entertaining 
this  view  of  the  scope  of  their  authority  to 
act,  the  question  arises:  Is  it  necessary  to 
the  complete  discharge  of  their  duties  in 
reference  to  contracting  for  the  care  and 
keeping  of  the  roads  In  contract  road  districts 
that  they  have  authority  to  accept  resigna- 
tions from  road  contractors,  and  terminate 
such  contracts,  and  relieve  them  from  the  ob- 
ligations of  their  contracts?  It  seems  to  us 
that  the  answer  to  this  question  must  In- 
evitably be  in  the  negative.  The  board  of 
commissioners  contract  for  and  on  behalf  of 
the  county.  They  are  not  the  county,  but 
are  rather  its  chief  executive  agents.  The 
county  can  have  no  Interest  In  relieving  a 
contractor  from  his  obligation.  If  the  con- 
tractor has  made  a  good  bargain,  it  is  evi- 
dent that  he  will  never  consent  to  a  termina- 
tion of  the  contract:  If  he  has  made  a  bad 
bargain,  it  is  equally  certain  that  the  county, 
from  a  business  point  of  view.  Is  interested 
in  enforcing  that  contract.  So  soon,  however, 
as  he  finds  be  has  entered  Into  an  unprofit- 


able contract,  he  Is  sure  to  bring  all  the  pres- 
sure he  can  to  bear  upon  the  board  of  com- 
missioners to  have  them  relieve  him  from 
his  obligation.  In  such  a  case,  by  undei> 
bidding  others,  he  has  possibly  deprived  the 
county  of  a  more  advantageous  contract  than 
It  may  thereafter  be  able  to  obtain.  On  the 
other  hand,  by  the  terms  of  section  877, 
supra,  If  the  contractor  falls  to  keep  his  ob- 
ligation, the  board  is  not  authorized  to  ter- 
minate his  contract;  but  rather  to  cause  tlie 
work  to  be  done,  and  the  roads  to  be  kept 
In  repair  from  time  to  time,  and  to  charge 
the  same  to  the  contractor,  and  retain  the  ex- 
pense thereof  from  any  sum  due  him  on  his 
contract;  and,  if  there  be  not  sufficient  doe 
for  that  purpose,  to  charge  and  collect  the 
remainder  from  his  bondsmen.  It  would  ap 
pear,  however,  that  the  contract  Is  still  in 
force  and  effect,  and  that  Its  terms  are  en- 
forceable by  all  the  parties  thereto.  From 
the  action  of  the  board  in  awarding  a  con- 
tract any  person  aggrieved  thereby,  or  any 
taxpayer  of  the  county,  may  appeal  to  the 
district  court  (Sess.  Laws  1899,  p.  248),  and, 
if  no  appeal  is  taken  within  the  statutory 
time,  the  order  is  final,  and  can  no  longer 
be  questioned.  The  contract  becomes  an  ob- 
ligation from  which  the  board  cannot  grant 
relief  to  the  contractor  or  his  bondsmen. 

There  is  another  consideration  which  leads 
us  to  believe  that  it  was  never  Intended  that 
the  board  should  have  power  to  relieve  a  con- 
tractor from  bis  obligation,  and  that  is  the 
provision  of  section  875,  wherein  it  is  en- 
joined upon  the  board  that  they  cannot  award 
such  a  contract  for  less  than  two  years  nor 
more  than  three  years.  Now,  If  they  cannot 
award  a  contract  for  less  than  two  years,  and 
still  by  Implication  are  permitted  to  release 
a  contractor  at  any  time,  they  would  be  do- 
ing by  indirection  what  they  cannot  do  di- 
rectly, and  thus  defeat  the  express  terms 
of  the  statute.  We  do  not  think  this  can  be 
done. 

We  conclude  that  the  district  judge  should 
have  reversed  and  vacated  the  order  of  the 
board  of  commissioners  in  accepting  the 
resignation  of  the  contractor.  The  order  and 
judgment  of  the  district  court  afilrming  such 
action  is  reversed  and  vacated,  and  the  cause 
is  remanded,  with  direction  to  enter  judg- 
ment in  harmony  with  the  views  herein  ex- 
pressed.   Costs  awarded  to  appellant. 

SDLIilVAN,  0.  J.,  and  STOCKSLAGEB, 
3.,  concur. 


HESSE  et  aL  v.  STRODE  et  al. 
(Supreme  Govit  of  Idaho.    June  27,  1904.) 

AOVEKSE    POSSESSION— EVmENCE— TAXATION 
BT   CITY— ESTOPPEt. 

1.  Where  the  city  erected  a  fire  engine  honw 
on  Its  own  lot  and  on  a  small  fraction  of  an 
adjoining  lot,  and  maintained  such  house  there 
for  about  20  years,  and  in  the  meantime  assess- 
ed for  taxaticm  said  fractional  part  of  the  ad- 
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joining  lot  with  the  remaining  ]^rt  thereof  to 
the  owner,  and  collected  and  received  such  taxes 
and  charges  for  street  paving,  sidewallc,  sprink- 
ling, and  other  city  purposes,  it  is  estopped 
from  claiming  title  thereto  by  adverse  posses- 
sion. 
(Syllabus  by  the  Court) 

Aptieal  from  District  Court,  Ada  County; 
Geo.  H.  Stewart,  Judge. 

Action  by  C.  W.  Hesse  and  others  against 
AVllliam  Strode  and  others.  Judgment  for 
defendants,  and  plaintiffs  appeal.    Affirmed. 

Alfretl  A.  Fraser  and  Charles  M.  Kabn,  for 
appellants.    W.  E.  Borah,  for  respondents. 

SULLIVAN,  C.  J.  This  action  was  begun 
by  Boise  City,  and  thereafter  the  present  ap- 
pellants were  substituted  as  plaintiffs.  The 
action  Is  to  quiet  title  to  a  strip  of  ground  2 
feet  9  Inches  wide  off  of  the  east  side  of  the 
west  half  of  lot  8,  block  7,  of  the  original 
town  site  of  Boise  City.  The  case  was  tried 
upon  an  agreed  statement  of  facts,  and  upon 
that  statement  the  court  rendered  Its  deci- 
sion in  favor  of  the  defendants,  who  are  the 
respondents  here.  The  appeal  is  from  the 
Judgment. 

The  following  facts  appear  from  the  record: 
It  was  stipulated  by  the  respective  parties 
that  the  abstract  of  title  marked  "Exhibit 
A"  was  a  true  and  correct  abstract  of  title 
to  lot  8,  block  7,  of  the  original  town  site  of 
Boise  City,  and  showing  correctly  the  chain 
of  title  to  said  lot;  that  In  the  year  1870 
there  was  erected  and  has  since  been  standing 
on  the  west  half  of  said  lot  8  a  one-story 
brick  or  adobe  building,  and  that  said  build- 
ing was  erected  by  the  predecessors  In  Inter- 
est of  the  respondents;  that  said  building 
has  been  there  ever  since  said  year,  and  is 
now  standing  thereon  as  the  same  was  orig- 
inally constructed;  that  there  are  2  feet  9 
Inches  of  the  east  side  of  the  west  half  of 
said  lot  which  are  not  covered  or  occupied  by 
said  building;  that  in  the  year  1884  Boise 
City  erected  upon  the  east  half  of  said  lot  a 
city  fire  engine  house  of  brick,  two  stories  In 
height,  and  that  said  house  was  erected  over 
and  upon  the  west  half  of  said  lot  8  to  the 
extent  of  2  feet  9  Inches,  and  has  remained 
so  ever  since,  and  so  stands  at  the  present 
time,  and  has  been  occupied  during  said  time 
by  the  city  as  a  fire  engine  bouse;  that 
neither  respondents  nor  their  predecessors  In 
interest  have  ever  at  any  time  objected  or 
complained  to  the  city  authorities  of  Boise 
City  as  to  the  building  or  the  erection  of 
.said  city  engine  house,  or  as  to  the  same  be- 
ing maintained  thereon;  that  the  respond- 
ents, as  heirs  to  John  Strode,  deceased,  are 
now  the  owners  and  holders  of  all  title  and 
Interest  which  said  Strode  had  in  the  west 
half  of  said  lot;  that  taxes,  county,  city,  and 
state,  have  been  legally  levied  and  assessed 
each  year  ui)on  and  against  the  west  half  of 
said  lot;    that  said  levies  and  assessments 


were  made  not  against  the  entire  lot,  bat 
against  the  west  lialf  of  said  lot,  separate  and 

distinct  from  the  east  half  thereof  each  year; 
that  no  part  of  said  taxes  so  levied  and  as- 
sessed has  at  any  time  been  paid  by  the  ap- 
pellants or  their  predecessors  in  interest,  but 
that  the  respondents  and  their  predecessors 
in  interest  have  each  year  paid  all  of  such 
taxes;  that  from  time  to  time  special  assess- 
ments and  exi)enses  for  sidewalks,  street  pav- 
ing, and  sprinkling  have  been  levied  and  as- 
sessed against  and  upon  the  west  half  of 
said  lot,  and  that  all  such  amounts  so  levied 
for  such  purposes  have  been  paid  by  the  re- 
spondents and  their  predecessors  in  Interest. 
Upon  those  facts  judgment  was  entered  in 
favor  of  the  respondents.  The  stipulated 
facts  show  that  the  respondents  have  a  clear 
paper  record  title  to  the  west  half  ot  said 
lot 

The  questions  for  decision  are:  (1)  Did 
the  appellants  and  their  grantor,  the  city,  ac- 
quire title  to  said  2  feet  and  9  inches  of  land 
by  adverse  possession?  or  (2)  was  there  a 
boundary  Hue  agreed  upon?  or  (3)  are  the  re- 
spondents estopped  from  questioning  the  title 
of  the  appellants?  We  will  answer  the  sec- 
ond and  third  questions  first  The  stipulated 
facts  do  not  show  that  a  boundary  was  ever 
agreed  upon  between  the  city  and  the  own- 
ers of  the  west  half  of  said  lot,  and  there  are 
no  facts  shown  that  estop  the  respondents 
from  questioning  the  title  of  the  appellants. 
The  only  other  question  for  decision  is,  "Did 
the  city  acquire  title  to  the  2  feet  9  inches  on 
the  easterly  side  of  said  lot  by  adverse  pos- 
session? It  is  shown  by  the  stipulated  facts 
that  Boise  City  levied  taxeti  for  city  pur- 
poses, and  from  time  to  time  made  special  as- 
sessments for  sidewalks,  street  paving,  and 
street  sprinkling  purposes  upon  the  west  half 
of  said  lot  8,  and  that  all  such  amounts  so  ' 
levied,  assessed,  or  charged  against  said  west 
half  of  lot  8  have  been  paid  by  the  respond- 
ents and  their  predecessors  in  interest  This 
Would  indicate  that  the  city  was  not  holding 
said  tract  of  ground  adversely  to  the  respond- 
ents, but  recognized  their  title  thereto  by 
levying  such  taxes  and  charges  against  It 
The  city  has  thus  from  year  to  year  treated 
this  property  as  belonging  to  the  respondents, 
and  accepted  their  money  for  the  taxes  so 
levied  on  the  theory  that  the  property  be- 
longed to  them.  And  the  city,  by  those  acts, 
is  estopped  from  denying  that  said  property 
was  legally  assessed,  and  that  it  was  not,  in 
fact,  subject  to  taxation,  and  did  not  belong 
to  the  respondents. 

The  judgment  of  the  district  court  must 
therefore  be  affirmed,  and  it  is  so  ordered. 
Costs  of  this  api)eal  are  awarded  to  the  re- 
spondents. 

STOCKSLAGEE  and  AILSIIIE,  JJ.,  con- 
cur. 
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BRANCA  y.  FERRIN. 
(Supreme  (Jourt  of  Idaho.     June  24,  1904.) 

ACTION  TO  Qt/IET  TITLE— WHEN  MAINTAINABLIS 

— rOBECLOSUBE     PB0CEEDINQ8— ADMISSION 

AS  EVIDENCE. 

1.  Where  it  is  ahown  that  the  action  la  to 
quiet  title  to  land  -which  is  a  part  of  the  public 
domain,  that  the  plaintiff  or  his  predecessor  in 
interest  have  never  occupied  the  land  or  filed 
a  i)03sessory  claim  to  siicn  land,  as  provided  in 
section  4552,  Kcv.  St.  1887,  it  cannot  be  main- 
tained. 

2.  Where  it  is  shown  that  the  plaintiff  in  the 
action  neither  in  person  nor  by  nis  predecessor 
in  interest  ever  filed  a  iHJssessory  claim  on  land 
to  which  be  seeka  to  quiet  the  title,  nor  was 
ever  in  possession  thereof,  it  is  error  to  _  ad- 
mit the  record  of  the  foreclosure  proceedings 
through  which  he  claims  title  when  the  defend- 
ant is  in  the  possession  of  the  premises. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Custer  Coun- 
ty; James  M.  Stevens,  Judge. 

Action  by  Mai  Branca  against  Ellen  Fer- 
rln  Individually  and  as  administratrix.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed. 

Hawley,  Fuckett  &  Hawley,  for  appellant 
K  E.  Chalmers,  for  respondent. 

STOCKSLAGER,  J.  Tile  plalntiir  com- 
menced bis  action  in  the  district  court  of  Cus- 
ter county,  alleging  that  at  tbe  time  of  com- 
mencing his  action  be  was,  and  for  a  long 
time  had  been,  the  owner,  possessed,  and  en- 
titled to  the  possession  of  certain  land  situ- 
ated In  Custer  county.  Then,  after  describ- 
ing same  as  property  in  the  town  of  Bay 
Hmrse,  we  find  this  description  of  property: 
"And  also  that  undivided  one-half  interest 
of,  in,  and  to  that  certain  piece  or  parcel  of 
land  situate,  lying,  and  being  at  tbe  mouth 
of  Bay  Horse  creek,  being  Inclosed  by  a 
fence,  and  known  as  tbe  Calkins  Ranch  or 
land  claim,  together  with  all  improvements 
and  appurtenances  thereto  belonging,  and  all 
water  and  ditch  rights  therewith  connected 
and  heretofore  used  upon  and  for  the  same." 
Tbe  second  allegation  is  that  the  said  plain- 
tiff claims  title  in  fee  to  tbe  said  premises, 
and  that  tbe  said  defendants  and  each  of 
them,  claim  an  estate  or  interest  therein  ad- 
verse to  the  said  plaintiffs,  as  the  plaintiff 
is  informed  and  believes,  and  therefore  al- 
leges. The  third  alleges  that  the  claim  of 
the  said  defendants,  and  each  of  them,  is 
without  any  right  whatever.  Tlien  follows 
the  prayer  for  relief  In  accordance  with  the 
above  allegation.  Defendants,  answering, 
deny  each  and  all  the  allegations  of  the  com- 
plaint, and  for  a  further  answer  and  defense 
allege:  "That  all  tbe  land  and  premises  de- 
scribed in  the  complaint  herein  Is  vacant 
public  land,  and  is  unsnrveyed;  that  on  tbe 
22d  day  of  August,  1896,  the  defendants  here- 
in settled  upon  the  premises  described  in  tbe 
complaint  herein  as  being  Inclosed  by  a  fence 
at  tbe  mouth  of  Bay  Horse  creek,  which  said 
premises  were  at  said  time,  and  ever  since 


bave  been,  and  now  are,  nnsurveyed  public 
land  belonging  to  tbe  United  States;  and 
bave  ever  since  resided  thereon;  and  have 
been  in  tbe  actual  and  peaceable  possession 
thereof,  and  entitled  to  tbe  possession,  and 
tbe  owners  thereof,  except  as  against  the 
government  of  tbe  United  States,  since  said 
date."  Tbe  next  allegation  is:  "That  tbe 
defendants  have  been  in  tbe  quiet  and  peace- 
able possession  of  the  premises  described  in 
said  complaint,  holding  and  claiming  tbe 
same  adversely  to  tbe  said  plaintiff,  and  ad- 
versely to  all  other  persons,  except  the  gov- 
ernment of  tbe  United  States,  for  more  than 
five  years  last  past  and  before  tbe  com- 
mencement of  this  suit;  and  tbat  neither  the 
plaintiff,  nor  ancestor,  nor  predecessor  or 
grantors  was  or  were  possessed  of  the  said 
lots  of  land,  or  either  or  any  portion  thereof, 
within  five  yeare  before  the  commencement 
of  this  action;  and  that  the  defendants  have 
paid  all  tbe  taxes  tbat  bave  been  assessed 
against  said  premises."  By  way  of  cross- 
complaint  defendants  allege  tbat  tbey  are 
now,  and  were  at  the  commencement  of  this 
suit  and  for  more  than  five  years  before  tbat 
time,  and  from  tbence  up  to  tbat  time  bad 
been,  in  tbe  quiet  and  peaceable  possession 
and  occupancy  of  tbe  land  in  controversy,  to- 
gether with  all  Improvements  and  appurte- 
nances thereto  belonging,  also  water  and 
ditch  rights  therewith  connected,  etc.;  that 
the  said  plaintiff  has  no  right,  title,  or  inter- 
est, or  right  of  possession  In  or  to  tbe  said 
described  premises,  or  any  part  thereof;  that 
tbe  said  plaintiff  claims  to  bave  some  right, 
title,  interest,  or  right  of  possession  in  or  to 
the  said  described  pieces  and  lots  of  land  ad- 
verse to  defendants,  and  claims  tbat  be  Is  tbe 
owner  thereof,  and  claims  title  thereto  in  fee. 
Defendants  allege  that  tbe  said  claim  of 
plaintiff  to  said  lots  and  pieces  of  land  above 
described,  whatever  it  may  be,  as  against 
the  rights  of  these  defendants  is  without 
foundation,  and  is  called  upon  for  his  title  to 
said  land  and  premises.  Then  follows  prayer 
in  compliance  with  the  allegations  above  re- 
ferred ta  The  answer  to  the  cross-complaint 
denies  that  tbe  defendants  were  at  the  time 
of  tbe  commencement  of  tbe  suit,  or  at  any 
time,  or  at  all,  in  the  quiet  and  peaceable 
possession  of  the  premises  in  controversy; 
denies  that  the  plaintiff  bos  no  right  title, 
or  interest  or  right  of  possession,  etc.;  denies 
that  the  said  claim  of  plaintiff  as  against 
the  right  of  defendants  is  or  ever  was  with- 
out foundation,  or  ever  was  a  cloud  upon  de- 
fendants' or  either  of  their  title  or  right  In  or 
to  said  land  and  premises,  or  that  either  of 
them  has  or  had,  immediately  preceding  the 
commencement  of  this  action,  any  title  or 
right  whatever  in  or  to  said  premises,  or  any 
part  of  portion  thereof,  which  is  or  ever  was 
or  could  be  tbe  subject  of  or  cloud  or  incum- 
brance thereon.  Then  for  atflrmative  de- 
fense the  plaintiff  set  up  a  Judgment  and  de- 
cree of  the  district  court  of  Custer  county  by 
which  it  is  shown  tbat  in  an  action  of  fore- 
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dosnre  then  and  there  pending  In  which  the 
plaintiff  and  one  John  Hillick,  as  administra- 
tor of  the  estate  of  Nick  Mllllck,  deceased, 
the  predecessor  In  Interest  of  the  defendants 
herein,  were  defendants,  and  one  Boaz  D. 
Pike,  Intervener,  a  Judgment  and  decree  of 
foreclosure  and  sale  was  given  in  favor  of 
the  plaintiff  therein  and  herein  and  against 
the  intervener  therein,  which  decree,  among 
other  things,  provided  that  the  plaintiff  had  a 
prior  and  superior  Hen  upon  the  premises  in- 
volved in  the  action;  that  execution  Issued 
on  said  decree,  and  was  delivered  to  the  sher- 
iff of  Custer  county,  who  on  the  10th  day  of 
September,  1900,  sold  said  premises  to  the 
plaintiff  In  this  action;  that  the  sheriff  is- 
sued to  said  purchaser  a  certificate  of  sale, 
etc.;  that  on  the  11th  day  of  September, 
1001,  DO  redemption  from  said  sale  having 
been  made,  the  sheriff  executed  and  deliver- 
ed to  plaintiff  a  deed  to  the  premises;  that 
ever  since  that  time  plaintiff  has  been  in  the 
actual,  contioDous,  and  peaceable  possession 
of  said  premises,  and  the  whole  thereof,  and 
has  paid  all  taxes,  state,  county,  and  munici- 
pal, thereon.  These  were  the  issues  Joined, 
and  upon  them  the  canse  was  tried  by  the 
court.  Findings  of  fact  and  conclusions  of 
law  were  filed,  and  Judgment  entered  accord- 
ingly. 

The  first  finding  is  "that  the  plaintiff  is 
now,  and  for  a  long  time  heretofore  has  been, 
the  owner,  possessed  and  entitled  to  the  pos- 
session •  •  •  of  that  undivided  one-half 
Interest  in  and  to  that  certain  piece  of  land." 
Then  follows  the  description  of  the  Und  in 
controversy.  The  third  finding  is  "that  the 
claim  of  the  defendants,  and  each  of  them,  la 
without  any  right  whatever,  and  that  the 
said  defendants,  or  either  of  them,  have  not 
any  right,  title,  or  Interest  whatever  in  and 
to  said  lands  or  premises,  or  any  part  or  por- 
tion thereof,  except  said  undivided  one-half 
interest  in  said  Calkins  ranch."  It  seems  to 
be  an  undispnted  fact  that  the  land  In  con- 
troversy is  unsorreyed  pnblic  tand,  the  plain- 
tiff basing  bis  right  to  recovery  on  his  title 
from  the  aberiff  of  Custer  county  through  a 
foreclosure  proceeding  and  sale  thereunder, 
and  defendants  basing  tbeir  right  to  posses- 
sion by  virtue  of  a  settlement  which  it  Is 
alleged  was  open,  notorious,  and  nndisputed 
from  the  22d  day  of  August.  1896.  and  more 
than  five  years  prior  to  the  institution  of 
this  action.  It  being  practically  conceded  j 
that  the  property  in  dispute  is  a  part  of  the  ' 
public  domain,  and  aim  nnsnrveyed  land, 
hence  not  subject  to  entry  and  sale,  the  Im-  ■ 
portant  question  arises  as  to  who  has  been  ' 
In  possession,  and  who  was  In  possession  at 
the  time  of  tlie  comineDcement  of  this  suit 
It  Is  conceded  tliat  the  title  to  the  projierty 
is  In  the  gDremment  of  the  United  States, 
and  at  most  tlie  only  nnestion  that  can  be 
settled  here  is  the  right  to  possession.  We 
will  only  exaiBlne  tlje  pleading  and  evidence 
to  determine  this  <ia<>Ktion.  From  the  evi- 
dence It  Is  shown  that  the  defendauu  have  ; 


been  living  In  the  houBe  upon  the  premlseii 
in  dispute  since  August,  1896.  As  we  view 
It;  it  is  unimportant,  at  this  late  date,  how 
or  under  what  circumstances  they  became 
possessed  of  the  property.  They  were  there 
beyond  a  question  under  color  of  right,  and 
it  is  nowhere  shown  that  they  were  placed  in 
possession  by  the  plaintiff  or  bis  grantor  In 
the  mortgage,  or  that  they  were  the  co-ten- 
ants, partners,  or  agents  of  Nick  Mlllick,  who 
it  is  shown  at  one  time  was  the  owner  of  the 
Improvements  on  the  land,  and  the  t>arty 
from  whom  plaintiff,  through  his  mortgaxc 
foreclosure  proceedings,  obtained  all  the 
claim  he  has  to  the  property.  It  is  not  shown 
that  the  plaintiff  or  his  predecessor  was  ever 
In  the  actual  possession  of  the  property.  It 
is  alleged  in  the  pleadings  of  tlie  plaintiff 
that  8U(A  was  the  fact,  but  he  does  not  prove 
it.  The  only  parties  shown  to  have  actually 
lived  upon  the  premises  were  the  defendants 
and  one  Sereaphiro  Oalado,  who  sold  his  in- 
terest in  the  premises  to  the  defendants,  who 
immediately  took  possession,  and  have  resided 
there  ever  since.  This  transfer  was  made,  as 
shown  by  the  record,  on  the  22d  day  of  Au- 
gust, 1886.  We  think  the  evidence  establish- 
es the  fact  that  Nick  Mllllck  was  at  one  time 
the  owner  of  the  improvanents  on  the  prem- 
ises in  controversy,  and  that  he  mortgaged  a 
one-half  interest  to  O.  J.  Salsbnry,  and  there- 
after mortgaged  the  same  interest  to  the 
plaintur  herein  for  a  som  sufficient  to  pay  the 
Salsbury  mortgage.  Also  that  he  sold  the 
other  half  Interest  to  Galado,  the  party  from 
wliom  the  defendants  claim  to  have  obtained 
possession.  These  oonclustona  are  supported 
by  the  evidence. 

W.  J.  Treloar,  a  witness  for  the  plaintiff, 
testified  that  be  had  known  Nick  Mllllck  15 
or  16  years;  tliat  he  resided  in  Bay  Horse, 
and  was  engaged  In  the  hotel  business  and 
ranching;  that  he  knew  the  ranch  at  the 
month  of  Bay  Horse  creek,  sometimes  called 
the  "Calkins  Ranch"  and  sometimes  called 
the  "Mllllck  Ranch."  Being  asked  if  he  ever 
knew  Mllllck  to  live  upon  this  piece  of  land, 
be  replied  he  never  lived  there  that  be  knew 
of.  He  farther  testified  that  be  knew  both 
of  the  Ferrins.  "They  lived  on  this  piece  of 
land.  They  commenced  living  there  five,  six, 
or  seven  years  ago,  and  have  resided  there 
oontlnnonsly  ever  since.  No  one  eb*e  lived 
there  that  I  know  of."  The  plaintiff  testified 
that  be  resided  in  Bay  Horse,  and  had  re- 
sided there  18  years.  This  is  all  of  ttie  evi- 
dence of  plaintiff  with  reference  to  the  oc- 
cupancy or  iiossosslon  of  this  land:  and  tite 
evidemv  of  witness  Treloar.  taken  In  'ttn- 
nection  with  the  eviilencp  of, the  defendant 
Ellen  Ferrin,  shows  conclusirely  that  tlie 
Ferrins  hare  resided  nfion  the  land  contiiio- 
oaxly  since  V<)ti.  It  is  aliw  xliown  that  they 
hare  |>ald  the  taxes  asRCNsed  against  the 
profterty  since  I80U.  and  that  the  property 
was  avxesKed  in  the  name  of  Arthur  Ferrin. 
It  i«  not  shown  that  tlie  property  was  ever 
assessed  as  the  property  of  plaintiff.    We  flad 
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In  Um  record  that  certain  ranch  property  was 
aasessed  aa  the  property  of  plaintiff,  bnt 
It  la  shown  to  have  been  a  ranch  about  a  mile 
below  the  town  of  Bay  Horse;  hence  not 
thla  property.  The  assessment  roll  of  Caster 
county  shows  that  the  plaintiff  paid  taxes 
for  the  years  1899,  1900,  1801,  and  1902,  on  a 
valuation  of  $50  each  year,  on  a  ranch  about 
a  mile  below  the  town  of  Bay  Horse,  formerly 
owned  by  Clestel  Branca. 

Counsel  for  respondent  urges  that  the  no- 
tice given  by  Arthur  Ferrin,  and  published 
in  the  Chains  Messenger,  is  conclusive  evi- 
dence that  he  did  not  claim  this  land  by  vlr- 
tne  of  his  settlement  and  occupancy  thereof, 
it  being  unsurveyed  public  lands  until  after 
the  date  of  such  publication.  The  notice  is 
as  follows: 

"To  all  Whom  it  May  Concern:  You  are 
hereby  notified  to  remove  all  Improvements 
off  the  Milllck  and  Ferrin  ranch  as  provided 
by  law  and  pay  all  claims  against  said  im- 
provements. 

"[Signed.)  Arthur  Ferrin. 

"Dated  March  6, 1901." 

It  is  shown  that  the  Ferrlns  had  been  re- 
siding upon  these  premises  as  the  sole  occu- 
pants for  almost  five  years  prior  to  the  date 
of  this  notice.  The  only  taxes  ever  shown 
to  have  been  paid  upon  the  premises  were 
paid  by  the  Ferrlns.  The  notice  was  not  di- 
rected to  any  particular  person;  simply  a  no- 
tice. In  effect,  that  they  claimed  the  right  to 
possession,  and,  if  any  one  claimed  any  of  the 
improvements,  they  must  remove  them,  after 
paying  all  claims  against  said  improvements. 
it  conclusions  are  to  be  drawn  from  this  no- 
tice, they  must  be  that  Mr.  Ferrin  did  not 
recognize  any  one's  right  to  occupy  or  possess 
any  portion  of  the  land  In  controversy,  but 
that.  If  any  one  claimed  any  of  the  Improve- 
ments, they  might  remove  them  by  paying 
all  claims  against  them. 

A  number  of  errors  are  assigned  by  appel- 
lant as  to  the  admission  of  certain  exhibits 
offered  by  the  plaintiff.  They  were  the  rec- 
ords In  the  case  of  Mai  Branca  against  John 
Milllck  as  administrator  of  the  estate  of  Nick 
Milllck.  deceased,  and  Boaz  D.  Pike,  inter- 
vener, wherein  the  plaintiff  foreclosed  a  cer- 
tain mortgage  theretofore  executed  and  deliv- 
ered by  Nick  Milllck  to  plaintiff,  a  part  of 
the  property  described  in  said  mortgage  being 
the  property  in  controversy  here.  Milllck 
could  only  mortgage  the  improvements  on 
this  land,  as  the  title  then  and  now  is  in  the 
government  of  the  United  States.  We  can- 
not see  how  this  evidence  could  aid  the  plain- 
tiff in  a  recovery  in  this  action  under  the 
pleadings  and  evidence,  as  it  was  not  shown 
that  the  plaintiff  or  his  predecessor  In  inter- 
est ever  filed  a  possessory  claim  to  the  prop- 
erty in  dispute,  or  ever  lived  upon  or  occu- 
pied it,  and  be  must  have  shown  one  or  the 
other  fact  to  exist  before  he  could  maintain 
an  action  of  this  character. 

Other  errors  are  assigned,  but  with  our 
view  of  the  case  It  is  unnecessary  to  pass  uj;>- 


on  them,  as  the  plaintiff  b  not  entitled  to 
the  relief  demanded  in  bis  complaint  under 
the  proof  he  has  submitted.  He  Aslcs  for 
that  which  the  court  is  powerless  to  gtve^  and 
the  Judgment  must  be  reversed,  and  remand- 
ed to  the  lower  court  for  further  proceedings 
in  harmony  with  the  views  herein  expressed. 
Costs  are  awarded  to  the  appellant 


SULLIVAN.  C.  J.,  and  AILSHIE.  J„ 
cor. 


oon- 


(10  Idaho,  270) 
BEDAL  et  ux.  ▼.  SAKB. 

(Supreme  Court  of  Idaho.    Jane  28,  1901.) 

DIVOBCK  —  nECBES  —  EFFECT    OK    COlOIUIilTT 

PBOPEBTY— BENDITION    IN    TOBEIOR 

JCRISDICTION. 

1.  Where  the  wife  abandons  her  hosband  and 
home  in  the  state  of  Idaho,  takes  up  her  resi- 
dence in  the  state  of  Oregon,  and  thereafter 
procures  a  decree  of  divorce  on  service  by  pub- 
lication, forms  a  new  community  by  another 
marriage,  and  eight  years,  and  more,  after  aban- 
doning her  husband,  returns  to  Idaho,  and.  by 
an  action  in  the  name  of  herself  and  husband, 
as  coplaintiff  with  her,  seeks  to  obtain  her  in- 
terest in  the  homestead  of  herself  and  former 
husband,  held,  that  after  forming  a  new  com- 
muaity  she  abandons  all  claim  on  the  old  one, 
and  cannot  recover. 

2.  One  who  volantarily  leaves  this  jurisdic- 
tion, and  the  domicile  and  community  proper^ 
located  in  this  state,  and  obtains  a  decree  of  di- 
vorce in  another  jurisdiction,  cannot  maintain 
an  independent  action  thereafter  in  this  juris- 
diction for  a  division  of  the  community  prop- 
erty. 

Sullivan,  O.  J.,  dissenting. 
(Syllabus  by  the  Court.) 

Appeal  from  District  (jourt,  Ada  County; 
Geo.  H.  Stewart,  Judge. 

Action  by  Charles  Bedal  and  wife  against 
Harry  Sake.  Judgment  for  defendant,  and 
plaintiffs  appeal.    Afllrmed. 

C.  C.  Cavanah,  for  appellants.  X.  J.  Jonea 
and  T.  D.  Cahaian,  for  respondent 

STOCKSLAQER,  J.  The  piainUfb  filed 
their  amended  complaint,  to  which  defend- 
ant demurred.  The  demurrer  was  sustained, 
and,  plaintiffs  refusing  to  further  plead.  Judg- 
ment was  ordered  entered  In  favor  of  defend- 
ant for  costs. 

The  amended  complaint  alleges  "that  plain- 
tiffs, Charles  Bedal  and  Maggie  Bedal,  ever 
since  the  20th  day  of  March,  1900,  have  been 
husband  and  wife;  that  the  plaintiff  Maggie 
Bedal  and  the  defendant,  Harry  Sake,  are  the 
Joint  owners  and  tenants  In  common  of  80 
acres  of  land  in  Ada  county";  alleges  the 
marriage  of  Maggie  Bedal  and  Harry  Sake  in 
the  state  of  Iowa  In  the  year  1872,  "and 
thereafter  lived  together  as  husband  and  wife 
until  January,  1895;  that  In  the  month 
of  March,  1899,  said  Maggie  Bedal  oom' 
menced  a  suit  against  said  Harry  Sake  for  a 
divorce  in  the  circuit  court  of  the  state  of 
Oregon,  in  the  county  of  Clackamas,  and  ia 
the  month  of  May,  1S99,  a  decree  of  divorce 
was  duly  allowed  and  entered,    *    •   *  and 
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that  said  decree  of  divorce  is  now  In  full 
force  and  elFect;  •  •  •  tliat  no  mention 
was  made  In  said  plaintlfTs  complaint  for  di- 
vorce of  any  property  of  any  kind  or  descrip- 
tion whatever,  nor  was  any  property  rights  of 
said  parties  mentioned  in  any  of  the  pro- 
ceedings, nor  did  said  court  adjudge  or  de- 
cree any  property  rights,  or  give  plaintiff  any 
alimony,  or  require  said  Harry  Sake  to  give 
or  pay  to  plaintiff  In  that  action  any  money 
or  property.  •  •  •  The  only  effect  of  the 
decree  being  to  dissolve  the  marriage  rela- 
tion. •  •  •  That  there  never  has  been  any 
settlement  or  agreement  of  any  kind  between 
said  plaintiff  Maggie  Bedal  and  defendant, 
Harry  Sake,  of  any  property  rights  existing 
between  them,  nor  has  said  plaintiff  Maggie 
Bedal,  by  any  act  on  her  part,  waived  her 
Interest  in  and  to  the  aforesaid  community 
property;  that  the  said  circuit  court  of 
Oregon  had  full  jurisdiction  at  the  time  said 
divorce  decree  was  rendered  of  the  said  par- 
ties and  subject-matter  in  said  divorce  pro- 
ceedings; that  in  said  divorce  proceedings 
t)er8onaI  service  was  not  had  upon  said  de- 
fendant, Harry  Sake,  but  service  was  duly 
had  by  publication  in  compliance  with  the 
laws  of  the  state  of  Oregon  relative  to  serv- 
ice by  publication  in  divorce  proceedings; 
that  at  the  date  of  said  decree  of  divorce  said 
plaintiff  Maggie  Bedal  and  said  defendant, 
Harry  Sake,  were,  now  are,  and  ever  since 
said  date  of  said  decree  joint  owners  and 
tenants  in  common  of  all  of  the  aforesaid 
real  property,  and  the  whole  thereof,  was  ac- 
quired, purchased,  and  taken  up  from  the 
United  States  government  with  the  efforts, 
labor  and  expense  of  both  plaintiff  Maggie 
Bedal  and  defendant,  Hariy  Sake,  during 
the  time  they  were  living  together  as  hus- 
band and  wife;  that  on  or  about  Octo- 
ber 4,  1893,  with  the  consent  and  request 
of  said  defendant,  Harry  Sake,  said  plain- 
tiff Maggie  Bedal  filed  for  record  a  written 
declaration  of  homestead  upon  the  afore- 
said real  property  in  recorder's  of9ce  of  Ada 
county ;  said  declaration  was  duly  signed 
and  acknowledged  by  said  Maggie  Bedal  in 
the  name  of  Maggie  Sake  who  at  the  time 
was  the  lawful  wife  of  said  Harry  Sake,  and 
was  living  and  residing  upon  said  real  prop- 
erty with  said  defendant,  as  their  home  and 
place  of  residence."  The  fourth  allegation  Is 
"that  plaintiffs  are  Informed  and  believe,  and 
therefore  allege,  that  Maggie  Bedal  is  now 
the  owner  of,  and  entitled  to  an  undivided 
one-half  part  or  interest  in  and  to  the  afore- 
said real  estate,  and  that  Harry  Sake  Is 
now  the  owner  also  of  an  undivided  one-half 
part  or  interest  in  said  real  estate;  that  de- 
fendant, Harry  Sake,  now  is,  and  ever  since 
on  or  about  the  30th  day  of  January,  1895,  has 
been.  In  the  possession  of  said  property,  and 
does  and  has  ever  since  said  date  refused  to 
allow  said  plaintiff  Maggie  Bedal  to  enter  up- 
on, take  possession,  occupy,  or  use  said  real 
estate,  or  any  part  thereof,  although  she 
baa  requested  and  demanded  said  defendant 


to  allow  her  to  use  said  real  estate,  and  has 
asserted  her  rights  to  her  interest  in  said 
property  by  claiming  and  notifying  said  de- 
fendant as  to  the  same;  that  she  has  never 
made  conveyance  of  her  said  interest  in  said 
property  to  any  one ;  that  there  are  no  liens 
or  incumbrances  on  said  property  appearing 
of  record,  or  to  the  knowledge  of  plaintiffs, 
and  that  no  persons  other  than  the  said 
plaintiff  Maggie  Bedal  and  said  defendant 
are  interested  In  said  premises  as  owners  or 
otherwise;  that  plaintiffs  are  informed  and 
believe,  and  therefore  allege,  that  said  prem- 
ises produce  each  year  a  crop  of  the  value  of 
?500  net  over  and  above  all  expenses  neces- 
sary for  maintaining  said  premises  and  the 
raising  of  said  crop,  and  that  said  premises 
have  produced  said  crops  each  year  since  on 
or  about  the  30th  day  of  January,  1895."  Then 
follows  a  prayer  for  Judgment  for  a  partition 
of  the  said  real  property  according  to  the 
respective  rights  of  the  parties  aforesaid,  or. 
If  a  partition  cannot  be  had  without  material 
Injury  to  those  rights,  then  for  a  sale  of  said 
premises  and  a  division  of  the  proceeds.  The 
demurrer  to  this  complaint  is  on  two  grounds. 
"(1)  That  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  (2) 
That  said  complaint  is  ambiguous,  unintelli- 
gible, and  uncertain.  In  this:  that  paragraph 
3  of  said  amended  complaint,  commencing  at 
the  word  'that,'  in  the  fourteenth  line  of  said 
paragraph,  to  and  including  the  word  'Sake,' 
in  the  thirtieth  line  of  said  paragraph,  is  a 
single  sentence.  In  which  no  positive  allega- 
tion of  fact  is  made,  in  that  several  allega- 
tions are  attempted  to  be  made  in  said  sen- 
tence, said  allegations  being  connected  with 
each  other  by  the  conjunctions  'or*  and  'nor,* 
and  that  it  does  not  appear  therefrom  what 
course  or  action  was  taken  with  reference  to 
the  matters  and  things  therein  referred  to, 
and  as  to  what  was  and  was  not  done  with 
reference  to  the  matters  and  things  and  by 
the  parties  therein  referred  to,  and  that  it 
does  not  appear  therefrom  upon  what  theory 
the  plaintiffs  rely  as  to  the  matters  and 
things  therein  stated ;  that  in  the  fifth  para- 
graph of  said  amended  complaint,  in  the 
ninth  and  tenth  lines  thereof,  that  the  follow- 
ing allegation,  'that  said  Maggie  Bedal  has 
never  made  a  valid  conveyance  of  her  said 
interest  in  her  said  real  property  to  any  one,' 
Is  ambiguous  and  uncertain,  in  this:  that  the 
inference  is  that  a  conveyance  of  some  kind 
or  character  was  made  by  said  alleged  Mag- 
gie Bedal  to  some  person  or  persons  who  ma.v 
or  may  not  have  an  interest  in  this  litigation, 
and  who  may  be  proper  and  necessary  par- 
ties, either  plaintiffs  or  defendants,  herein; 
and  that  said  language  implies  that  a  con- 
veyance was  made  by  plaintiff,  said  alleged 
Maggie  Bedal,  either  to  this  defendant  or 
some  other  person  or  persons,  leaving  said 
allegation  ambiguous  and  uncertain  as  to  the 
intent  and  meaning  of  the  plaintiffs." 

We  have  read  the  brief  of  counsel  for 
appellants,  together  with  the  authorities  clt- 
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ed,  wltb  a  great  deal  of  interest  and  care. 
He  Insists  tbat  notwithstanding  the  fact  tliat 
the  plaintiff  Maggie  Bedal  left  her  husband 
and  home  in  Ada  county,  Idaho,  in  the  month 
of  Januarr,  1895,  went  to  the  state  of  Ore- 
gon, and  In  the  month  of  May,  1899,  obtain- 
ed a  decree  of  divorce  from  her  husband, 
and  on  the  20th  day  of  March,  1900,  became 
the  wife  of  her  coplalntiff,  Charles  Bedal, 
she  is  entitled  to  recover  her  interest  in  the 
property  left  in  Idaho  when  she  took  up  her 
residence  In  Oregon,  The  laws  of  Idaho  deal 
very  fairly  with  the  wife  In  regard  to  com- 
munity propei'ty.  Certainly  no  fair-minded 
person  would  say  that  the  wife  should  not 
share  equally  in  the  accumulation  of  a  life- 
time spent  In  the  acquisition  of  property,  and 
that  is  what  our  statute  gives  to  the  wife. 
Our  divorce  laws  are  certainly  as  liberal  as 
could  be  desired.  The  grounds  upon  which 
a  divorce  may  be  granted  in  this  state  are  as 
numerous  as  any  of  our  sister  states.  Hence, 
under  ordinary  circumstances  and  conditions, 
it  is  unnecessary  for  any  one  to  s^k  an- 
other forum  in  which  to  prosecute  an  action 
for  divorce.  The  plaintiff  in  this  action,  for 
some  reason  best  known  to  herself,  saw  fit 
to  leave  this  state  and  prosecute  her  action 
in  Oregon,  certainly  knowing  that  a  divi- 
sion of  the  community  property  could  not  be 
decreed  by  the  courts  of  that  state  on  a 
service  by  publication.  We  are  not  informed 
by  the  complaint  upon  what  groimd  or 
grounds  she  obtained  her  divorce,  and  it  is 
immaterial  and  unimportant,  so  far  as  her 
right  to  recover  In  this  action  is  concerned. 
Suffice  it>  to  say,  however,  that  It  is  hard  to 
conceive  of  an  excuse  for  her  to  leave  thli^ 
state,  or  even  Ada  county,  to  prosecute  her 
action.  If  her  charge  was  extreme  cruelty, 
or  if  she  felt  she  was  In  danger  of  bodily 
harm  from  her  husband  In  case  she  com- 
menced her  action,  on  a  proper  showing,  the 
court  would  have  protected  her  from  any 
danger  from  her  husband,  and  required  the 
defendant  to  furnish  her  with  means  of  sup- 
port during  the  pendency  of  the  action.  On 
the  final  detennination  the  court  could  and 
certainly  would  have  rendered  such  a  de- 
cree as  to  do  equal  justice  to  both  parties  to 
the  controversy,  thus  ending  the  differences 
between  them  for  all  time.  As  we  view  it, 
It  was  the  duty  of  the  plaintiff  to  commence 
her  action  in  the  Jurisdiction  where  the  prop- 
erty was  situated,  procure  personal  service 
on  the  defendant,  and  thus  acquire  jurisdic- 
tion of  the  property,  and,  in  the  disposition 
of  the  case,  place  the  court  in  a  i)ositlon  to 
settle  their  marital  relations  as  well  as  their 
property  rights.  The  plaintiff  Maggie  Bedal 
in  this  action  does  not  enlighten  the  court 
as  to  her  reason  for  seeking  a  dissolution  of 
the  marital  relations  in  another  forum;  stand- 
ing on  the  naked  legal  proposition  that  the 
property  once  held  by  reason  of  her  mar- 
riage relations  with  defendant  remained  hers 
until  she  disposed  of  it,  or  until  five  years 
after  her  decree   was  granted  In  Oregon, 


when  it  Is  practically  conceded  tbat  the  stat- 
ute of  limitations  would  run  against  an  ac- 
tion of  this  character  unless  she  asserted  her 
right  to  her  Interest  in  the  community  prop- 
erty. 

The  questions  presented  to  ns  by  this  ap- 
peal are  new  in  this  Jurisdiction.  We  find 
no  case,  either  In  territorial  times  or  since 
statehood,  wherein  these  particular  questions 
have  been  before  this  court.  We  liave  ex- 
amined the  authorities  cited  by  appellant, 
and  many  others,  bearing  on  the  questions 
involved,  but  find  no  one  where  the  facts 
have  been  similar.  In  all  our  Investigation, 
we  have  been  unable  to  find  a  case  where 
the  plaintiff  left  the  home  voluntarily,  sought 
redress  in  another  forum,  procured  a  decree 
of  divorce,  and  took  unto  herself  another 
husband;  thereby  dissolving  the  marital 
community  of  herself  and  her  former  hus- 
band, and  creating  a  new  one  with  her  pres- 
ent husband,  who  Is  coplalntiff  in  this  pro- 
ceeding. 

We  are  not  prepared  to  say  that  if  person- 
al service  had  been  made  on  defendant  in 
the  state  of  Oregon,  or  if  he  had  appeared 
and  contested  the  action  of  his  wife  for  di- 
vorce in  that  state,  that  court  would  not 
have  acquired  jurisdiction  of  the  community 
property  in  this  state.  But  it  is  alleged  in 
the  complaint  that  the  service  was  by  pub- 
lication, and  it  Is  not  alleged  that  the  de- 
fendant appeared  to  contest  the  action. 
Hence  we  conclude  tbat  court  did  not  ac- 
quire Jurisdiction  of  the  community  prop- 
erty. The  statute  of  this  state  only  gives 
the  court  power  to  dispose  of  community 
property  after  the  divorce  Is  granted.  In- 
deed, It  acquires  its  power  from  this  source 
alone.  The  husband  controls  the  community 
property  up  until  the  very  hour  of  the  dis- 
solution of  the  marriage  relation.  This  be- 
ing true,  the  question  arises,  how  can  the 
courts  of  this  state  acquire  jurisdiction  of 
what  was  community  property  at  least  np 
until  the  time  the  divorce  was  granted  by 
the  Oregon  court,  even  though  it  be  true  that 
that  court  was  not  asked  to,  and  made  no 
attempt  to,  settle  the  property  rights  be- 
tween the  parties  as  husband  and  wife?  It 
is  presumed  from  the  complaint,  and  the  de- 
murrer concedes  it,  that  the  plaintiff  Mag- 
gie Bedal  in  this  action,  and  Maggie  Sake 
In  that  action,  got  all  she  asked  for,  which 
seemed  to  satisfy  her  until  three  years  and 
more  after  she  had  assumed  a  new  com- 
munity, and  entered  into  a  life  contract  with 
another  husband.  As  we  see  it,  the  courts 
of  this  state  are  powerless  to  dispose  of  this 
property  as  community  property  under  the 
existing  circumstances.  The  courts  of  this 
state  have  not  been  called  upon  to  dissolve 
the  marital  relations  existing  between  Harry 
Sake  and  Maggie  Sake,  and,  if  our  conclu- 
sion is  correct,  that  our  courts  can  only  ac- 
quire Jurisdiction  in  an  action  of  this  char- 
acter— that  is,  for  the  purpose  of  disposing 
of  the  community  property — by  the  entire  di- 
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vorce  proceedings  being  before  the  courts  of 
this  state,  then  our  courts  are  powerless  to 
gi-ant  the  relief  demanded.  We  think  our 
statutory  provision  is  in  the  interest  of  good 
moruls  and  public  policy,  and  any  other  rule 
would  be  dangerous  to  the  welfare  of  the 
citizens  of  our  state. 

The  plalntifT  Maggie  Bedal  says  In  her 
complaint  that  she  has  made  frequent  de- 
mands for  the  possession  ol  and  tlie  right 
to  occupy  her  Interest  in  the  property  set- 
tled upon  and  improved  by  herself  and  for- 
mer husband.  She  does  not  suy  when  or 
hovr  she  made  these  demands,  and  counsel 
for  respondent  Insist  In  their  brief  that  the 
first  information  defendant  had  of  her  claims 
was  when  the  summons  was  served  upon 
him.  We  do  not  think  this  a  matter  of  great 
importance,  only  as  it  might  show  the  good 
faith  of  the  plaintifC  Maggie  Bedal.  Certain 
it  is  that  she  had  lived  separate  and  apart 
from  her  former  husband  almost  nine  years 
Ijefore  she  commenced  this  action,  and  we 
are  not  informed  by  tlie  complaint  why  It 
was  not  commenced  at  an  earlier  date.  It 
would  seem  that  after  she  bad  lived  away 
from  her  former  husband  and  home  for  al- 
most nine  years,  and  had  taken  unto  her- 
self another  husband,  who  must  necessarily 
'lave  entered  into  a  contract  to  support  and 
protect  her  until  death  ended  the  contract, 
or  another  decree,  and  three  years  and  more 
had  passed  under  this  new  contract,  the  de- 
fendant had  reason  to  believe  that  his  "labor 
alone"  on  the  80  acres  of  land  would  be  left 
to  him  and  his  children,  if  he  had  any,  for 
his  declining  years.  This  would  certainly  be 
the  equitable  view  to  take  of  it.  It  may  be 
that  the  husband  was  entirely  to  blame  for 
the  separation.  We  know  nothing  of  this, 
or  what  their  troubles  were.  But  as  we  have 
heretofore  said,  the  courts  of  this  state  were 
open  to  her,  and  would  have  provided  her 
with  all  the  protection  she  needed,  and  re- 
quired the  defendant  to  support  her  and  pro- 
vide her  with  means  with  which  to  employ 
counsel  and  conduct  her  case  through  the 
court  of  last  resort,  if  she  desired  to  do  so. 
It  is  a  matter  of  common  information,  not 
only  In  this  state,  but  throughout  the  Union, 
that  courts  will  always  see  that  the  wife  Is 
properly  represented  and  protected  in  the 
trial  of  her  case;  and,  when  the  final  de- 
cree is  entered,  she  usually  has  her  full  share 
of  the  property,  if  there  is  any. 

We  will  now  briefly  review  the  author- 
ities cited  by  appellants  in  support  of  tlielr 
contention  tliat  under  the  complaint  in  this 
case  the  plaintiffs  should  recover  in  this  ac- 
tion. Counsel  says:  "The  primary  question 
involved  In  this  case  is  whether  either  party 
to  the  decree  of  divorce  may  thereafter  main- 
tain an  action  for  a  partition  of  an  undi- 
vided one-half  interest  In  the  real  property 
acquired  during  their  marriage,  when  the 
pleadings  and  decree  in  said  divorce  proceed- 
ings did  not  refer  to  or  determine  any  dis- 
position of  any  property,  and  such  decree 
77  P.— 41 


was  rendered  in  a  state  other  than  where 
such  property  is  situated."  This  we  con- 
ceive to  l)e  the  important  question,  and  the 
one  upon  which  this  case  must  be  reviewed 
in  the  light  of  our  statute. 

The  first  authority  to  which  our  attention 
is  called  in  support  of  this  contention  is  De 
Godey  v.  Godey,  38  Cal.  157.  The  following 
facts  are  stated  in  the  opinion:  "It  appears 
by  the  allegations  of  the  bill  that  the  parties 
were  married  in  1862,  and  that  for  some 
years  thereafter,  and  up  to  May  20,  18«», 
they  were  lawful  husband  and  wife.  On  the 
last-mentioned  day  the  decree  of  divorce  was 
entered,  divorcing  the  parties,  in  the  Six- 
teenth Judicial  District  Court,  for  tlie  county 
of  Kern.  The  appellant  Instituted  the  action 
in  that  court,  though  at  the  time  of  its  com- 
mencement tiie  parties  in  fact  resideti  in  the 
county  of  Santa  Barbara,  In  the  Seventeenth 
Judicial  District.  He  fraudulently  brought 
the  respondent  Into  Kern  county  for  the  pur- 
pose of  having  the  process  served  uiton  her, 
and,  the  service  having  been  effected,  he  mlsln- 
foiiued  her  of  the  purport  of  the  papers  so 
sen-ed  upon  her,  and,  with  a  view  to  conceal 
their  true  nature  from  her,  he,  as  soon  as  the 
officer  making  the  service  had  departed,  vio- 
lently took  them  from  tier  ])osses8ion  and  de- 
stroyed them.  He  thereafter  returned  the  re- 
spondent to  her  home,  in  Santa  Barbara 
county,  and  there  kept  her  restrained  of  tier 
liberty,  and  secluded  from  all  intercourse 
with  her  friends,  and  in  Ignorance  of  the 
pendency  of  the  action,  and  thereby  deprived, 
of  course,  of  any  opportunity  to  make  her  de- 
fense, though  she  had  a  good  one  on  the  mer- 
its." Can  It  be  seriously  contended  that  the 
facts  In  this  case  have  any  bearing  on  the 
issues  involved  in  the  case  at  bar?  It  would 
have  been  a  gross  Injustice  to  the  wife  to 
have  permitted  the  huslmnd  to  take  the  ad- 
vantage of  her  in  the  manner  tb->re  attempted, 
and  permit  him  to  thus  deprive  her  of  her 
rights  by  fraud  and  deception.  It  will  l>e 
ol>served,  however,  that  the  plaintiff  in  tliat 
action  did  not  leave  the  state  of  California, 
in  which  l>oth  parties  resided,  to  commence 
his  suit  for  divorce;  only  going  Into  another 
county  and  judicial  district  of  the  state.  He 
also  procured  personal  service  on  the  defend- 
ant, but  destroye<l  it  before  she  had  an  op- 
portunity to  inform  herself  of  the  nature  and 
character  of  the  action,  and  his  every  act 
was  tainted  with  an  attempt  to  defraud  the 
defendant.  He  goes  Into  another  county  of 
the  state  to  commence  his  action,  and  does 
not  attempt  to  have  the  proi)erty  rights  set- 
tled. She  commences  her  action  at  a  latpr 
date,  and  after  she  Is  Informed  of  the  nature 
of  the  decree  In  the  former  action  to  settle 
the  property  rights,  and  the  court  says  she  is 
not  barred.  What  else  could  the  court  say, 
under  the  facts  In  that  case?  She  had  not 
voluntarily  had  her  day  in  court,  and  had 
had  no  opportunity  to  litigate  her  rights.  In 
other  words,  she  had  not  prosecuted  an  ac- 
tion for  a  decree  of  divorce  in  another  fonun. 
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and  then  come  back  to  the  home  county  that 
she  had  voluntarily  left  to  prosecute  another 
action  In  the  name  of  herself  and  another 
husband  for  a  division  of  the  community 
property  of  herself  and  former  husband. 

Our  attention  is  next  called  to  the  case  In 
re  Burdlck's  Estate  (Cal.)  44  Pac.  734.  The 
facts  in  tills  case  have  no  relation  to  the  case 
at  bar,  and  It  follows  the  case  of  De  Godey 
V.  Godey,  above  referred  to,  and  we  are  in 
full  sympathy  with  the  former  case,  under 
the  facts  as  therein  related. 

In  the  case  of  Biggl  v.  Blggl,  98  Cnl.  35,  32 
Pac.  803.  Mr.  Justice  Harrison  states  tbe 
facts  as  follows:  "The  plaintiff  was  at  one 
time  the  wife  of  the  defendant  Narclssa,  and 
In  October,  1888,  pending  an  action  between 
them  for  divorce,  they  entered  into  an  agree- 
ment for  the  division  of  their  property,  in 
which  It  was  provided  that  a  lot  of  land 
situated  on  San  Pablo  avenue,  in  Oakland, 
should  be  sold,  and  tbe  proceeds  of  the  sale 
equally  divided  between  them,  but  that  such 
sale  should  not  be  for  less  than  |3,100,  and 
that,  whenever  offer  should  l>e  made  there- 
for, one  Vandercook  should  be  the  exclusive 
Judge  as  to  the  value  of  said  premises,  and 
as  to  accepting  or  rejecting  said  offer,  and 
that  they  would  abide  by  his  Judgment,  and 
sell  the  premises  for  such  sum  as  Vander- 
cook might  determine.  This  lot  of  land  bad 
l>een  purchased  during  the  marriage  of  tbe 
parties,  and  the  title  thereto  taken  In  the 
names  of  them  both,  but  the  Judgment  of  di- 
vorce which  was  afterward  rendei-ed  between 
them  was  silent  upon  the  disposition  of  the 
community  property.  In  June,  1889,  Vander- 
cook received  an  offer  of  53,2()0  for  the  prop- 
erty, which  he  deemed  sufficient  therefor, 
and  which  the  plaintiff  agreed  to  accept ;  but 
the  defendant,  when  requested  thereto,  re- 
fused to  accept  the  offer  or  sign  a  contract  of 
sale  unless  he  should  receive  the  entire  pro- 
ceeds thereof.  •  •  •"  Tlie  trial  court 
held  that  the  plaintiff  had  no  Interest  in  the 
land,  which  the  Supreme  Court  said  was  er- 
ror. Why  not  error?  The  parties  to  the  di- 
vorce suit  had  agreed  upon  a  settlement  of 
this  property  as  community  property.  The 
court  had  Jurisdiction  of  the  persons  and 
property.  They  had  entered  itno  a  solemn 
contract  that  the  proceeds  should  be  equally 
divided  when  the  property  should  be  sold, 
and  the  court  of  last  resort  said  the  contract 
should  be  enforced. 

In  Galland  v.  Galland,  38  Cal.  2Co.  cited  by 
appellants,  Mr.  Justice  Crockett,  speaking  for 
the  court,  states  the  facts  as  follows:  "The 
question  presented  on  this  appeal  is  whether 
or  not  a  wife,  who,  without  cause  or  provoca- 
tion, is  driven  from  her  husband's  house 
with  hw  Infant  child,  and  is  wholly  without 
the  means  of  support,  can  maintain  an  action 
against  the  husband  for  a  reasonable  allow- 
ance for  the  maintenance  of  herself  and  child 
unless  she  couples  with  the  application  a 
pr«yer  for  a  divorce."  The  facts  In  this  case 
certainly  are  not  in  harmony  with  the  case 


presented  to  us  by  the  complaint,  which  con- 
tains no  allegation  as  to  why  she  left  her 
home  in  Idaho  and  went  to  Oregon  to  pro- 
cure her  divorce.  In  the  California  case  Just 
cited  the  complaint  stated  "that  In  the  month 
of  November,  18(54,  defendant  without  cause 
or  provocation,  drove  plaintiff  from  hia  bouse, 
and  ever  has  and  still  does  refuse  to  live  or 
cohabit  with  plaintiff,  allow  her  to  return  to 
his  house,  or  to  speak  to  him.  •  •  •"  It 
is  true,  plaintiff  alleges  in  her  complaint  that 
she  has  demanded  possession  of  her  portion 
of  the  real  estate  which  was  community 
property,  and  that  the  defendant  refused  to 
allow  her  to  occupy  It,  but  it  is  not  shown 
when  she  made  this  demand;  owing  to  the 
fact  that  she  took  up  her  residence  in  Oregon, 
procured  her  divorce  there,  and  was  married 
to  her  coplalntlff,  Charles  Bedal,  on  the  20tb 
of  March,  1900.  We  assume  that  she  did  not 
make  this  demand  until  after  she  had  formed 
a  new  community  with  her  present  husband. 
It  is  hardly  fair  to  assume  that  defendant. 
Sake,  would  extend  a  very  warm'  reception 
to  the  plaintiff  Maggie  Bedal,  or  encourage 
her  very  much  in  her  ambition  to  procure  for 
herself  and  husband  one-half  of  tbe  property 
that  he  had  been  left  to  care  for  and  improve 
during  her  absence  In  procuring  a  divorce 
and  the  selection  of  another  life  companion. 

In  the  case  of  Lake  v.  Bender,  18  Nev.  361, 
4  Pac.  711,  7  Pac.  74,  we  find  the  facts  to  be 
stated  ns  follows:  "When  the  cause  came  on 
for  trial.  It  was  agreed  by  the  respective  par- 
ties and  ordered  by  the  court  that  the  issues 
relating  to  the  disposition  of  the  property 
should  be  withdrawn  from  the  consideration 
of  the  Jury,  and  reserved  for  future  consid- 
eration and  determination  by  the  court,  in 
case  a  divorce  should  be  granted.  Upon  tbe 
special  findings  and  the  verdict  of  the  Jnrr 
the  divorce  prayed  for  was  granted.  Subse- 
quently the  court,  sitting  without  a  Jury, 
tried  the  Issues  relating  to  the  character  and 
disposition  of  the  property,  and  found  that 
it  belonged  to  the  defendant  Indlvldualiy. 
It  does  not  seem  that  any  Judgment  rendered 
under  the  above  state  of  facts  could  In  any 
way  affect  the  case  at  bar.  It  is  a  very  long. 
Instructive  case,  with  the  authorities  bearins 
on  the  Issues  presented,  collated,  and  com- 
mented upon;  but  we  find  nothing  that  en- 
lightens us  on  the  issues  involved  in  the  case 
we  are  considering,  or  that  strengthens  coun- 
sel In  his  position. 

Again,  in  W^elss  v.  Bethel,  8  Or.  522,  Sir. 
Justice  Watson  states  the  facts  In  this  lan- 
guage: "This  suit  was  originally  commenced 
In  the  circuit  court  of  Jackson  county,  but 
was  afterward  transferred  to  that  of  Ben- 
ton county  by  an  order  of  the  court  first  nam- 
ed, upon  written  stipulation  of  parties.  Aft- 
er the  transfer,  plaintiff  filed  an  amended 
complaint  by  leave  of  court,  and  made  sev- 
eral other  parties  defendants.  Her  amended 
complaint  states,  in  substance,  that  die  was 
married  to  defendant,  Albert  Bethel,  in  1857, 
and  lawfully  obtained  a  divorce  from  Mm  on 
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the  ground  of  desertion  at  the  June  term, 
1866,  of  the  circuit  court  of  Jackson  county; 
that  at  the  time  of  the  divorce  the  defendant, 
Bethel,  was  the  owner  of  the  Adam  Holder 
donation  land  claim,  In  Benton  county,  Ore- 
gon, containing  320  acres;  also  of  lots  1,  2,  3, 
and  4,  block  3,  of  the  city  of  Corvallls,  in 
said  county;  that  at  the  time  she  filed  her 
complaint  for  divorce  she  was  ignorant  of 
the  condition  of  said  real  estate;  that  said 
Bethel  kept  his  business  secret  from  her,  and 
led  her  to  believe  that  he  had  sold  or  ef- 
fectually incumbered  It,  so  tnat  at  the  time 
she  did  not  know  what  disposition  he  had 
made  of  it.  •  •  •"  How  can  this  case, 
under  this  statement  of  facts,  have  any  bear- 
ing on  the  question  at  issue?  The  wife  com- 
menced her  action  in  the  Jurisdiction  where 
the  defendant  resided  and  the  property  was 
situated,  but  in  her  action  for  relief  she 
pleads  that  by  the  fraudulent  representations 
of  the  defendant  she  was  led  to  believe  that 
the  property  was  incumbered,  and  that  she 
could  not  reach  It  No  such  charge  against 
the  defendant  in  this  action,  and  no  reason 
given  for  leaving  the  Jurisdiction  of  the  de- 
fendant and  property  to  commence  her  ac- 
tion In  another  state. 

In  the  case  of  Whetstone  t.  Coffey,  48  Tex. 
269,  the  facts,  as  we  gather  them  from  the 
opinion,  are  that  the  plaintiff  in  that  action 
lived  with  her  husband  upon  320  acres  of 
land,  the  right  to  which  had  been  obtained 
under  the  pre-emption  laws  (Whetstone  and 
his  wife).  The  plaintiff  In  this  case  resided 
upon  the  land  from  1850  to  1859.  In  1859  the 
husband  sold  the  land  to  Ben  Vanslckle, 
without  her  consent  being  given  to  the  said 
sale.  The  court  says  it  was  then  community 
property  of  Anderson  Whetstone  and  his 
wife,  Sfargaret  Whetstone.  To  show  that 
she  never  parted  with  said  right  by  abandon- 
ment or  otherwise,  she  alleged  that  she  was 
forced  to  leave  her  Bald  homestead  and  fol- 
low her  then  husband  and  family;  that  be 
shortly  thereafter  abandoned  her;  that  nei- 
ther he  nor  she  had  any  other  homestead  up 
to  the  time  that  a  divorce  was  obtained,  In 
1865;  that  she  has  never  acquired  one  since. 
Under  such  a  state  of  facts.  It  is  not  to  be 
concluded  that  she  had  lost  her  right  to  the 
land  up  to  the  time  of  the  decree  of  divorce 
by  his  abandonment  of  and  separation  from 
her.  It  is  not  shown  here  that  the  plaintiff, 
who  seeks  to  establish  her  right  to  her  inter- 
est in  the  community  property  of  her  deceas- 
ed bnsband,  although  she  was  divorced  from 
him,  sought  such  relief  with  her  co-plaintiff, 
her  husband,  at  the  time  of  the  institution 
of  the  action.  In  other  words,  she  had  not 
formed  a  new  community.  But  it  was  shovra 
that  all  proceedings  were  In  the  state  of  Tex- 
as— ^both  in  the  action  for  divorce,  as  well  as 
the  one  for  her  interest  in  the  property. 

Colvin  V.  Reed,  55  Pa.  375,  is  cited  by  ap- 
pellants. The  statement  in  this  case  Is  that 
James  and  Susanna  Taylor  at  the  time  of 
their  marriage,  in  May,  1857,  were  citizens 


of  Pennsylvania.  Shortly  after  their  mar- 
riage they  made  a  visit  to  Iowa  and  return- 
ed, Mrs.  Taylor  not  being  pleased  with  the 
country.  After  their  return  she  declared  to 
him  her  Intention  not  to  live  with  him,  and 
reftmded  to  him  $40 — his  bill  for  the  ex- 
penses of  her  journey  to  Iowa.  She  remain- 
ed In  Allegheny  City  and  he  went  back  to 
Bedford  county  in  October,  and  remained 
there  until  May,  1858,  when  he  sold  his  farm 
to  the  defendant,  and  removed  to  Iowa,  leav- 
ing his  wife  in  Pennsylvania.  In  18G0  Taylor 
commenced  proceedings  for  a  divorce  a  vin- 
culo, and,  after  due  publication  of  notice,  a 
divorce  was  decreed  on  the  ground  of  the 
desertion  alleged  to  have  taken  place  in 
Pennsylvania.  Susanna  Taylor  had  no  ac- 
tual notice,  and  at  the  time  was  a  resident 
citizen  of  the  state  of  Pennsylvania,  never 
having  left  It.  The  question,  on  this  state  of 
facts,  is  whether  the  Iowa  court  had  Jurisdic- 
tion to  declare  the  divorce  of  Mrs.  Taylor,  so 
as  to  discharge  the  lands  of  her  husband  in 
Pennsylvania  from  her  right  of  dower.  In 
closing,  the  court  say:  "These  arguments 
have  been  noticed,  and  It  has  been  shown,  I 
think,  that  the  principle  finds  limit,  when 
confronted  by  the  equal  and  prior  right  of  an- 
other state,  and  by  the  acts  of  a  plaintiff  who 
has  abandoned  his  domicile  and  his  remedy 
to  take  up  a  new  domicile,  where  the  defend- 
ant has  never  appeared."  Applying  this  rule 
to  the  case  at  bar,  wliat  standing  has  the 
plaintiff  In  this  court?  She  voluntarily  aban- 
dons her  domicile  and  takes  up  her  residence 
in  another  state,  there  procures  her  decree  of 
divorce  on  a  service  by  publication,  the  de- 
fendant not  appearing  to  contest  her  action, 
and  then,  after  a  number  of  years,  and  after 
her  new  contract  of  marriage,  comes  to  the 
court  that  always  had  jurisdiction  of  the 
property  for  relief. 

In  Reel  v.  Elder,  62  Pa.  308, 1  Am.  Rep.  414> 
cited  by  appellants,  we  find  the  following 
language  in  the  syllabus:  "The  injured  pai> 
ty  In  the  marriage  relation  must  seek  redress 
In  the  forum  of  the  defendant,  unless  where 
the  defendant  has  removed  from  what  was 
before  the  common  domicile  of  both." 

We  scarcely  feel  justified  in  prolonging 
this  discussion,  or  reviewing  the  large  num- 
ber of  authorities  cited  by  learned  counsel 
for  respondent.  It  seems  to  us  that  the  au- 
thorities we  have  heretofore  copied  from 
and  discussed  preclude  the  appellants  from 
a  recovery  In  this  action  on  the  pleadings, 
at  least  as  they  now  stand;  and  the  plain- 
tiff having  dissolved  the  old  community.  If 
not  by  her  Oregon  divorce,  by  her  new  one 
formed  in  the  marriage  to  her  coplaintlff, 
precludes  her  from  maintaining  an  action  for 
the  community  property. 

In  Heaton  et  al.  v.  Sawyer,  60  Vt.  495,  15 
Atl.  1C6,  it  was  held  that  where  the  wife  and 
children  on  the  granting  of  the  divorce  mov- 
ed from  the  premises,  and  were  absent  two 
years,  it  was  an  abandonment  of  the  home- 
stead.   WIggin  V.  Buzzel,  58  N.  H.  329.  holds 
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tlwt  "a  divorce  obtained  by  a  wife  bars  her 
homestead  right  In  her  husband's  property, 
unless  such  right  Is  reserved  by  the  decree 
of  divorce."  Brady  v.  Kreuger,  8  S.  D.  464, 
66  N.  W.  1083,  59  Am.  St.  Rep.  771,  holds: 
"Where  the  relation  of  husband  and  wife  is 
terminated  by  divorce,  she  ceases  to  have 
any  claim  upon  or  right  In  bis  property, 
whether  homestead  or  otherwise,  unless 
such  right  Is  reserved  to  her  by  the  decree 
of  divorce.  Whenever  thereafter  she  seeks 
to  assert  any  claim  of  any  character  In  any 
part  of  the  husband's  property,  she  must  es- 
tablish her  right  by  such  decree,  or  by  valid 
contract  between  herself  and  him." 

In  Rosholt  V.  Mehus  (N.  D.)  57  N.  W.  783, 
23  Ii.  R.  A.  230,  a  well-considered  and  inter- 
esting case,  In  which  the  authorities  are  col- 
lated and  discussed  by  Chief  Justice  Bar- 
tholomew, he  uses  this  significant  language: 
"And  It  Is  true  that  courts  liberally  construe 
homestead  laws  for  the  purpose  of  effectu- 
ating their  wise  and  beneficent  intentions,  to 
the  end  that  no  family,  through  the  misfor- 
tune of  poverty  or  the  death  of  Its  legal 
head,  may  be  deprived  of  shelter,  and,  when 
the  homestead  consists  of  a  farm,  as  In  this 
case,  of  support.  But  all  the  reasons  which 
have  Induced  the  law  to  favor  the  wife  or 
widow  in  the  matter  of  homestead  rights 
are  entirely  absent  in  cases  of  divorce." 
See  Doyle  v.  Cobum,  6  Allen,  71.  Barnett  v. 
Bamett,  50  Pac.  337,  a  New  Mexico  case,  by 
Chief  Justice  Smith,  is  a  very  interesting 
one.  We  find  this  pertinent  language  used: 
"It  is  wisdom  that  forbids  the  multiplication 
of  litigation  on  the  same  subject,  and  spares 
suitors  needless  vexation  in  the  determina- 
tion of  their  rights.  The  parties  to  this  con- 
troversy, having  been  separated  by  final  de- 
cree of  a  court  of  competent  Jurisdiction,  are 
estopped  from  further  harassing  each  other 
as  consorts  in  another  tribunal." 

A  great  many  other  authorities  are  cited 
by  counsel  for  respondent,  supporting  those 
already  referred  to  in  this  opinion,  but  we 
do  not  feel  called  upon  to  pursue  this  dis- 
cussion further.  The  plaintiff  Maggie  Bedal 
voluntarily  abandoned  her  home,  and  ob- 
tained her  decree  of  divorce  In  a  forum  with- 
out Jurisdiction  to  dispose  of  the  community 
property — being  service  by  publication — 
thereafter  marries  another,  and  then  forms  a 
new  community,  and  she  will  have  to  look 
to  her  present  community  for  her  future  sup- 
port and  happiness.  We  do  not  think  she 
should  enjoy  the  fruits  of  her  new  com- 
munity, and  have  a  pension  from  her  for- 
mer one. 

The  Judgment  of  the  district  court  is  af- 
firmed, with  costs  to  respondent. 

AILSHIE,  J.,  concurs. 

SLLiLIVAX,  C.  J.  (dissenting).  I  am  un- 
able to  concur  in  the  conclusion  reached  by 
the  majority  of  the  court.  Section  2480, 
Rev.  St.  1887,  provided  how  community  and 


homestead  property  shall  be  disposed  of  In 
case  of  divorce,  and  is  as  follows:  "In  case 
of  the  dissolution  of  the  marriage  by  the  de- 
cree of  a  court  of  competent  Jurisdiction,  the 
community  property  and  the  homestead 
must  be  assigned  as  follows:  (1)  If  the  de- 
cree be  rendered  on  the  ground  of  adultery 
or  extreme  cruelty,  the  community  prop- 
erty must  be  assigned  to  the  respective  par- 
ties in  such  proportions  as  the  court,  from 
all  the  facts  of  the  case,  and  the  condition 
of  the  parties  deems  Just.  (2)  If  the  decree 
be  rendered  on  any  other  ground  than  that 
of  adultery  or  extreme  cruelty,  the  com- 
munity property  must  be  equally  divided  be- 
tween the  parties.  (3)  If  a  homestead  has 
been  selected  from  the  community  property, 
it  may  be  assigned  to  the  innocent  party, 
either  absolutely  or  for  a  limited  period,  sub- 
ject in  the  latter  case  to  tlie  future  dispoal- 
tion  of  the  court;  or  it  may  be  divided  or 
be  sold  and  the  proceeds  divided.  (4)  If  a 
homestead  has  been  selected  from  the  sep- 
arate property  of  either.  It  must  be  assigned 
to  the  former  owner  of  such  property,  sub- 
ject to  the  power  of  the  court  to  assign  it  for 
a  limited  period  to  the  innocent  party."  In 
the  case  at  bar  it  is  alleged  in  the  complaint 
that  the  property  involved  is  community 
property  acquired  by  the  Joint  efforts  of  both 
husband  and  wife,  and  thereafter  was  home- 
steaded  under  the  laws  of  this  state  by  the 
wife.  While  it  does  not  appear  on  what 
grounds  the  wife  obtained  the  divorce  in  the 
Oregon  court,  the  presumption  is  that  It  was 
on  sufficient  ground,  and  that  the  husband 
was  In  fault.  If  It  was  obtained  on  any 
other  ground  than  that  of  adultery  or  ex- 
treme cruelty,  and  had  been  obtained  In  a 
competent  court  of  the  state  of  Idaho,  said 
section  of  the  statute  provides  that  the  com- 
munity property  must  be  equally  divided  be- 
tween the  parties,  and  in  other  cases  it  must 
be  divided  as  the  court,  from  all  the  facts  of 
the  case  and  condition  of  the  parties,  deems 
Just  And  I  do  not  think  the  fact  that  the 
divorce  was  obtained  in  the  state  of  Oregon 
is  a  sufficient  reason  for  depriving  the  wife 
of  a  part  of  the  property  that  she  had  helped 
to  accumulate.  A  court  of  equity  would 
have  power  to  do  Justice  between  the  parties 
after  the  evidence  was  introduced  on  the 
trial,  and,  if  it  showed  the  wife  was  entitled 
to  receive  a  portion  of  the  property  that  she 
assisted  in  accumulating,  she  certainly  ought 
to  have  it.  The  plaintiff  in  this  action  bad 
filed  a  declaration  of  homestead  on  the  land 
in  controversy,  and  section  3041,  Rev.  St 
1887,  declares  that  a  homestead  can  be  aban- 
doned only  by  a  declaration  of  abandonment, 
or  a  grant  of  conveyance  thereof,  executed 
and  acknowledged  as  therein  specified. 

The  question  of  an  innocent  purchaser  of 
said  property,  for  value,  without  notice.  Is 
not  Involved  in  this  case.  I  think  the  al- 
legations of  the  complaint  state  a  cause  of 
action,  and  the  demurrer  should  have  been 
overruled. 
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HOB  et  aL  T.  HAROISR  et  d. 

(Bapreme  Court  of  Idaho.    Jon*  16,  1904.) 

APPEAL— ma  or  taking— jcxtsnsior. 

1.  An  appeal  is  not  taken  nntil  the  notice 
thereof  is  filed  and  serred,  both  of  which  acts 
must  l>e  done  within  the  statutory  time. 

2.  The  talcing  nn  appeal  is  a  jurisdictional 
qnestion,  and  the  court  has  no  iwwer  to  extend 
the  time  therefor,  or  to  cure  any  defect  therein. 

3.  On  an  appeal  from  the  Judgment,  where  the 
same  has  not  been  taken  within  60  days  after 
the  lendition  thereof,  the  appellate  court  can- 
not examine  the  evidence  for  the  purpose  of 
ascertaining  whether  or  not  tt  supports  the 
decision  or  verdict. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Custer  Conntj; 
K.  I.  Perky,  Judge. 

Actton  by  B.  T.  Moe  and  others  against 
Henry  Barger  and  others.  From  the  ludg- 
ment  and  from  an  order  refusing  a  new  trial, 
defendant  J.  H.  Baxter  appeals.    Afltrmed. 

Ba-trley,  Pnckett  ft  Hatrley,  for  appeUant. 
N.  H.  Clark,  for  respondent  Boonew 

AILSHIE,  J.  Counsel  for  respondent  baa 
moved  for  a  dismissal  of  the  appeal  from  the 
order  denying  the  motion  for  a  new  trial  on 
numerous  grounds,  the  principal  of  which  la 
the  third:  "Tbat  the  appeal  from  the  order 
overruling  appellanl^s  motion  for  new  trial 
was  not  filed  within  sixty  days  after  said  or- 
der was  filed  for  record,  said  order  having 
been  filed  September  28, 1903,  and  the  notice 
of  appeal  filed  December  4,  1903."  The  no- 
tice of  appeal  bavlng  been  filed  more  than  60 
daya  after  the  filing  of  the  order  refusing  a 
new  trial,  this  court  has  not  acquired  Juria- 
diction  to  consider  such  appeal.  Under  sub- 
dlTtrion  8  of  sectioD  4807,  Rev.  St.  1887,  an 
appeal  tram  an  order  granting  or  refusing  a 
new  trial  must  be  taken  "within  sixty  daya 
after  the  order  *  •  •  la  made  on  the  min- 
utes of  the  court  or  filed  with  the  cleik." 
This  la  a  Inrisdictlonal  question,  and  the 
ooort  baa  no  power  to  extend  the  time  or  cure 
Hie  defect  On  this  question  there  is  a  ana- 
Blmlty  of  opinion  among  the  conrta.  The  no- 
tice of  appeal  appears  to  have  been  prepared 
at  Boise  by  appellant's  counsel  on  the  atxtleth 
day,  and  mailed  on  the  same  day  to  the  cleric 
of  the  district  court  at  Ohallls.  The  notice 
appears  to  have  also  been  served  on  the  same 
day.  Aif  appeal  Is  not  taken,  however,  until 
the  notice  is  filed  and  served,  both  of  which 
acts  must  be  within  the  statutory  time.  See 
section  4808,  Hev.  St  1887.  From  the  afllda- 
Tlt  of  one  of  appellant's  attomeya  It  seems 
that  the  tardiness  In  preparing  and  filing  this 
notice  of  appeal  was  brought  about  by  the 
faUnre  and  neglect  of  the  clerk  of  the  dis- 
trict court  to  answer  letters  written  by  the 
attorneys  for  Information  concerning  the  files 
and  records  of  the  case.  We  have  no  doubt 
but  that  if  the  clerk  bad  answered  the  com- 
munications directed  to  him — as  most  per- 
sona would  have  done — ^we  would  not  be  un- 
der itm  Becessitjr  of  dismissing  tbs  appeal. 


These  dellnqnencles,  however,  are  matters 
between  the  appellant  and  the  clerk,  and  do 
not  justify  us  In  assuming  Jurisdiction  of  an 
appeal  which  has  not  been  taken  within  the 
statutory  time.  The  appeal  from  the  order 
refusing  a  new  trial  will  be  dismissed.  This 
leaves  the  case  here  on  appeal  from  the  Judg- 
ment Since  the  only  complaint  made  on  this 
appeal  is  the  Insufficiency  of  the  evidence  to 
support  the  findings  and  Judgment  and  the 
appeal  from  the  Judgment  having  been  taken 
more  than  60  days  after  the  rendition  thereof, 
we  are  not  at  liberty  to  consider  that  ques- 
tion.   Section  4807,  Rev.  8t  1887. 

The  Judgment  Is  affirmed,  with  costs  to  re- 
spondent 

6TOCKSLAOER,J.,ooncnrs.  SULLIVAN, 
O.  J.,  did  not  sit  at  the  hearing,  and  took  no 
part  in  the  declalon. 


00  Idaho,  tot) 
MOB  et  at  T.  HARQBB  et  aL 
(Supreme  Court  of  Idaha     July  6,  1904.) 

WATXBS  ANU  WATBB  OOTTaSXa— IBBIOATION— AT- 
PBOPBIATION— DIVKB8IOR— INJITHOTIOH. 

1.  Bvidenos  of  expert  and  nonexpert  witnsases 
with  reference  to  the  theoir  of  the  formation  of 
a  natural  reservoir  along  the  course  of  a  stream 
examined,  and  Md  Insufficient  to  justify  a 
court  in  departing  from  the  uniform  and  weU- 
eatablished  doctrine  tliat  the  first  appropriator 
has  the  first  right;  and  in  this  case  the  posi- 
tion of  appellants  that  their  diversion  and  use 
of  the  water  is  not  InJurioos  or  prejudicial  to 
the  rights  of  a  prior  appropriator  lower  down 
the  stream  is  Jk«M  untenable. 

2.  So  soon  as  the  prior  appropriation  and  right 
Of  use  Is  established,  it  is  dear,  as  a  proposition 
•f  law,  that  such  appropriator  is  entitled  to  have 
sufficient  of  the  un^propriated  waters  flow  down 
to  his  point  of  diversion  to  supply  his  right 
and  an  injunction  against  interference  therewith 
Is  proper  protective  relief  to  be  granted. 

^Uahns  by  the  Court) 

Appeal  from  District  Court,  Custer  Coun- 
ty; K.  I.  Perky,  Judge. 

Action  by  S.  T.  Moe  against  Henry  Har- 
ger  and  others.  From  a  Judgment  for  plain- 
tiff, defendants  Bradshaw  and  others  appeal. 
Affirmed. 

B.  T.  Moe  commenced  an  action  against  a 
large  number  of  approprlators  and  users  of 
the  waters  of  Big  Lost  river.  In  Blaine  and 
Custer  counties.  A  Judgment  and  decree  was 
made  and  entered  determining  the  respective 
rights  and  priorities  of  all  the  parties  to  the 
action,  and  an  injunctive  order  was  incor- 
porated In  the  decree,  running  against  all 
the  parties  to  the  action;  restraining  and 
enjoining  each  from  in  any  way  Interfering 
with  or  diverting  or  nalng  any  of  the  waters 
of  Big  Lost  river,  except  In  accordance  with 
the  terms  of  the  decree.  From  an  order  de- 
nying a  motion  for  a  new  trial.  Thos.  Brad- 
shaw and  Other  defendants  appealed.  Af- 
firmed. 

N.  M.  Rulck,  for  appellants.  Sullivan  ft 
Sullivan  and  O.  F.  Hansbrough,  for  laqpond- 
•nti. 
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AILSHIB.  X  (after  stating  tlw  facts). 
Tbla  action  was  commenced  ta  the  district 
court  against  nomeious  appropriators  and 
users  of  tlie  waters  from  Big  Lost  river  in 
Blaine  and  Custer  counties.  The  controversy 
on  this  appeal  arises  over  the  peculiar  situa- 
tion and  condition  of  the  waters  of  that 
stream.  The  river  rises  far  up  in  the  moun- 
tains, and  during  the  high  or  flood  waters, 
in  April,  May,  and  June,  each  year,  flows  in 
a  continuous  surface  stream  from  its  source 
to  a  few  miles  below  Arco,  in  Blaine  county— 
a  distance  of  upward  of  76  miles.  It  la 
shown  that  about  26  or  SO  miles  above  Aroo 
la  a  place  called  the  "Narrows,"  where  the 
valley  through  which  the  stream  flows  ifl 
only  about  one-fourth  of  a  mile  wide;  the 
bedrock  coming  to  the  surface  there,  and  the 
mountains  closing  in,  and  above  wnich  point 
the  valley  widens  out  into  a  basin  some  8 
miles  wide.  This  valley  or  basin  is  covered 
with  a  thin  soil,  and  contains  an  unascer- 
tained depth  of  gravel  deposit,  and  extends 
for  a  number  of  miles  up  the  stream  from 
the  Narrows.  It  appears,  that  after  the  close 
of  the  flood  season  or  high-water  period,  the- 
stream  flowing  through  this  valley  above  the 
Narrows  gradually  lessens  until  it  finally  dis- 
appears for  a  distance  ranging  from  8  to 
14  miles  above  the  Narrows.  During  the  en- 
tire season,  however,  the  water  rises  at  the 
Narrows,  and  flows  out  through  that  point 
in  a  perpetual  stream  of  about  the  same  vol- 
ume flowing  in  the  channel  above  the  point 
Where  It  sinks.  It  Is  shown  by  the  evidence 
that  In  the  springtime  it  takes  from  20  to 
80  days  of  high  water  or  flood  season  to  raise 
the  stream  and  flood  the  valley  above  th» 
Narrows  sufficiently  to  cause  the  water  to 
flow  over  the  surface  through  the  entire 
length  of  the  valley.  It  is  in  this  valley  that 
the  appellants  in  this  case  reside,  and  have 
water  rights  subsequent,  in  point  of  time  of 
appropriation  and  use,  to  the  rights  and 
claims  of  the  respondents.  At  the  trial  ap- 
pellants sought,  by  the  introduction  of  ex- 
pert evidence  and  the  testimony  of  witness- 
es who  bad  lived  in  the  community  since  1872, 
to  establish  the  fact  that  the  taking  of  water 
from  the  stream  above  the  point  where  It 
sinks,  and  irrigating  the  lands  within  the 
valley  above  the  Narrows,  does  not  in  any 
manner  lessen  the  flow  of  the  water  at  the 
point  where  it  rises  and  flows  out  through 
the  Narrows  at  the  lower  end  of  the  basin. 
In  attempting  to  establish  this  proposition,  it 
was  shown  by  at  least  one  witness,  who  has 
been  familiar  with  the  stream  and  country 
through  which  It  flows  since  1872,  that  there 
has  been  some  Irrigating  going  on  in  that 
basin  for  about  20  years,  and  that  the  wa- 
ter level  In  wells  and  other  excavations  made 
In  the  basin  above  the  Narrows  has  been 
gradually  rising  from  time  to  time,  until  at 
the  present  time  it  la  considerably  higher 
than  when  he  flrst  made  observations  there. 
It  is  also  shown  that,  when  he  flrst  knew  the 
stream,  It  went  dry  for  a  distance  of  at  least 


14  miles  from  year  to  year  during  the  dry  or 
low-water  period,  whereas  in  later  yean 
that  distance  has  been  shortening,  until  it 
now  goes  dry  for  a  distance  of  only  about  8 
miles.  In  other  words,  the  stream  now  sinki 
only  about  8  miles  above  the  Narrows  la 
the  driest  season  of  the  year.  In  addiUoD 
to  this  evidence,  Kr.  Boss,  a  dvll  engineer 
of  wide  reputation  and  recognized  abilltj, 
who  has  also  had  large  experience  in  prac- 
tical irrigation,  was  called  as  an  exiiert,  and 
testified  to  having  made  one  examination  of 
the  stream  and  the  basin  above  the  Narrows, 
and  the  general  lay  and  contour  of  the  cooa- 
try,  and  the  nature  of  the  deposits  thei-ein. 
From  bis  evidence  it  appears  that  the  gen- 
eral level  of  the  upper  end  of  the  valley  Is 
about  100  feet  above  the  point  where  the  wa- 
ter rises  at  the  Narrows.  He  says  that,  in 
his  Judgment,  when  the  flood  waters  come 
they  fill  up  and  saturate  the  entire  grarel 
and  earthen  deposits  of  the  basin,  and  that 
when  that  is  done  the  water  rises  until  tbe 
stream  runs  in  a  oontlnuons  flow  on  tbe  snr- 
face  throughout  the  length  of  the  valley; 
that,  as  the  dry  season  comes  on,  the  water 
begins  to  sink  higher  up  the  valley,  wblle 
the  waters  from  the  higher  grounds,  perco- 
lating through  tbe  soil  and  gravel,  gravi- 
tate to  the  lower  points,  and  thus  force  the 
stream  out  at  the  lower  end  of  the  valley 
or  the  Narrows.  He  also  says  that  since  this 
flooding  process  takes  place  once  every  year, 
in  the  spring  months,  and  fills  up  the  entire 
valley  or  basin,  which  serves  as  a  natural 
reservoir,  it  thereby  stores  a  sufficient  water 
supply  to  cause  a  continuous  and  uniform 
flow  of  the  stream  through  the  Narrows.  In 
keeping  with  this  theory  of  tbe  witness,  be 
testifles  that.  In  his  opinion,  the  use  of  the 
water  from  the  stream  above  where  It  sinks 
during  the  irrigation  period  would  not  in  any 
appreciable'  degree  diminish  the  volume  of 
water  discharged  from  tbe  basin  at  the  Nar- 
rows, and  that  all  the  water  used  in  irri- 
gating the  lands  of  the  valley  or  basin  not 
taken  up  by  plant  and  vegetable  llfe^  and  lost 
by  evaporation,  will  find  Its  way  back  to 
the  stream,  and  serve  as  a  constant  feeder 
thereto.  On  cross-examination  he  testifles 
that.  In  the  ordinary  irrigation  of  tbe  lands  in 
that  valley,  about  75  per  cent  of  the  water 
spread  upon  the  land  will  be  lost  by  evapo- 
ration and  absorbed  by  plant  and  vegetable 
life. 

If  tbe  entire  volume  of  water  should  be  di- 
verted fMm  the  stream  at>ove  the  point 
where  It  sinks,  and  applied  to  the  lands  in 
tbe  irrigation  thereof,  and  by  the  process  75 
per  cent,  should  be  lost,  and  only  25  per  cent 
ever  reach  the  stream  again,  it  would  be  difil- 
cult  to  understand  by  what  process  the 
stream  would  remain  as  large  at  the  point 
where  tbe  water  rises  as  it  would  have  been, 
bad  the  75  per  cent,  of  the  original  flow  not 
been  diverted  and  lost.  This  court  has  uni- 
formly adhered  to  the  principle,  announced 
both  in  the  Constitution  and  by  tbe  ttatot^ 
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thUt  tb6  flrst'ftppr<qarlaitor,blaB  the'  fitst  Eigbt: 
and  it  would  take  more  than  a  theory,  and  In 
fact  clear  and  coBvineing  evidence,  In  any. 
given  case,  showing'  that  tb6  prior  appropri- 
ator  would  not  be  injured  or  affected  by  the 
diversion  of  a  subsequent  appropriator,  be- 
fore we  would  depart  from  a  rule  so  just  and 
equitable  In  Us  application,  and  so  generally 
and  uniformly  applied  by  the  courts.  Theo- 
ries neither  create  nor  produce  water,  and 
when  the  volume  of  a  stream  is  diverted,  and 
75  per  cent,  of  it  never  returns  to  the  stream. 
It  Is  pretty  clear  that  not  exceeding  25  per 
cent,  of  it  will  ever  reach  the  settler  and  ap- 
propriator down  the  stream,  and  below  the 
point  of  diversion  by  the  prior  user. 

Appellants  complain  of  the  action  of  the 
trial  court  in  incorporating  in  the  decree  in 
this  case  an  order  perpetually  enjoining  them- 
from  in  any  manner  interfering  with  or  di- 
verting or  using  the  waters  of  Lost  river,  ex- 
cept in  accordance  with  the  terms  of  the  de- 
cree. By  the  decree  the  time  was  fixed  from 
which  each  appropriator  and  claimant  was 
entitled  to  have  bis  right  date,  and  the  nnm- 
ber  of  inches  to  which  he  was  entitled.  It  la 
the  usual  and  approved  practice  in  this  state, 
in  all  water  cases,  wliere  a  decree  is  entered 
establishing  the  rights  and  inrlorlties  of  the 
parties  litigant,  to  Incorporate  in  the  decree 
an  order  in  the  nature  of  cross-Injunctions 
restraining  each  and  every  party  thereto  from 
in  any  wise  interfering  with  the  use  of  wa- 
ter by  any  other  party  thereto,  as  fixed  and 
established  by  the  decree.  Tliat  is  what  was 
done  in  this  case,  and  we  think  it  was  proper 
to  incorporate  such  an  order  in  the  decree. 

A  mmewbat  similar  theory  as  to  the  stor- 
age and  percolation  of  waters  was  advanced 
in  the  case  of  Cartier  v.  Buck,  75  Pac.  612, 
and  considered  by  this  court  at  the  February, 
1901,  term.  In  referring  to  the  injunctive 
order  contained  in  the  decree,  Mr.  Justice 
Stock«lager,  speaking  for  tbe  court,  said: 
"Before  the  plalntift  In  tbe  lower  court  could 
obtain  injunctive  relief,  it  was  incumbent 
upon  bim  to  show  that  the  use  of  the  waters 
of  Camas  creek,  or  some  of  its  tributaries, 
by  the  defendants,  prevented  the  water  flow* 
ing  down  to  him  in  the  natural  channel,  and 
also  that,  had  they  not  disturbed  it,  it  would 
have  found  its  way  to  his  premises."  The 
right  to  the  use  of  40,000  Inches  of  water 
from  the  Big  Lost  river  was  settled  and  de- 
creed in  this  suit,  while  the  stream  only  car- 
ries 9.000  inches  at  low  water.  It  is  there- 
fore clear  that  no  water  will  be  left  for  some 
of  the  subsequent  appropriators.  'NVhere  pri- 
or nppropriators  have  diverted  the  amount  of 
water  to  which  they  are  entitled,  and,  for 
example,  say  100  inches,  to  which  the  next 
appropriator  is  entitled,  is  left  in  the  stream, 
and  a  settler  above  diverts  a  part  or  all  of 
the  remaining  water,  the  presumption  must 
at  once  arise  that  such  diversion  will  be  to 
tbe  injury  and  damage  of  the  appropriator 
entitled  thereto.  So  soon  as  the  prior  appro- 
priation and  right  of  use  is  established,  it  is 


(dear,  as  a  proposition  of  law,- that  tb^  claim- 
ant is  entitle  to  have  snfBclent  of  the  unap- 
propriated waters  flow  down  to  his  point  of 
diversion  to  supply  his  rights  and  an  injunc- 
tion against  interference  therewith  Is  proi»er 
protective  relief  to  be  granted.  The  subse- 
quent appropriator,  who  claims  that  such  di- 
version' will  not  injure  tlie  prior  appropriator 
below  him,  should  be  required  to  establish 
that  fact  by  clear  and  convincing  evidence, 
in  the  Cartier  Case  tbe  trial  court  had  found 
against  tbe  storage  reservoil:  and  sponge  the- 
ories of  appellant,  and  this  court,  after  re- 
viewing the  evidence,  concluded  that  there 
was  a  substantial  conflict,  and  that  the  judg- 
ment of  tbe  lAwer  court  should  be  sustained. 
In  this  case  the  conclusion  of  the  expert  wit- 
ness, and  possibly  one  nonexpert,  is  to  the  ef- 
fect that  the  use  of  tbe  waters  in  the  basin 
and  above  the  Narrows  by  appellants  will  in 
no  way  diminish  the  flow  below  the  Narrows, 
and  can  In  no  vray  affect  or  injure  prior  ap- 
propriators down  the  stream  below  the  basin. 
Many  of  the  answers  given  by  these  wit- 
nesses on  cross-examination  ■  are,  to  our 
minds.  Irreconcilable  with  their  general  con- 
clusions. Since  the  trial  court  heard  all  the 
evidence,  and  found  against  the  theories  of 
appellants,  we  must  conclude  that  he  under- 
stood them,  and  we  think  his  flndlngs  and 
judgment  on  that  point  are  correct 

The  judgment  of  the  trial  court  should  be 
afSrm^  and  it  Is  so  ordered.  Costs  award- 
ed to  respondents. 

STOCKSLAGER,  J.,  concurs.  SULLIVAN, 
C.  X,  having  been  a  party  to  the  action  in 
tbe  lower  court,  did  not  sit  at  the  hearing, 
and  took  no  part  in  the  decision. 


GRANNIS  V.  SUPERIOR  COURT  OF  CITY 

AND  COUNTY  OF  SAN  FRANCISCO 

et  al.     (8.  F.  3,780.)* 

(Supreme  Court  of  California.    June  IS,  lOOl.y 

DIVORCE — JUDGMENT — PROCEEDINGS  TO  VACATE 
— OBDEB  FOR  PAYMENT  OF  WIFE'S  C0UN8BI. 
FEES — JURISDICTION — PRESUMPTIONS  —  BTAT- 
VTES  —CERTIORARI. 

1.  In  tlie  Absence  of  a  showing  to  the  con- 
trary, everything  is  presamed  in  favor  of  juris- 
diction of  the  court. 

2.  On  certiorari  to  review  the  action  of  the 
trial  court  in  setting  aside,  on  plaintiff's  mo- 
tion, a  so-called  final  judgment  in  a  divorce 
case,  in  which  plaintiff  therein  was  granted  a 
divorce,  and  in  ordering  defendant  therein  to 
pa.v  counsel  fees  for  services  to  be  rendered  on 
behalf  of  plaintiff  on  the  motion  to  set  aside 
the  jadgment,  the  petition  in  the  certiorari  pro- 
ceedings stated  that  plaintiff,  the  wife  of  the 
petitioner,  had  obtained  the  order  for  the  pur- 
pose indicated ;  but  it  did  not  state  the  grounds 
of  her  motion,  nor  the  facts  on  which  she  re- 
lied in  its  support.  Six  months  had  not  ex- 
pli-cd  from  the  date  of  entering  the  judgment 
until  the  motion  was  filed  to  vacate  it.  Held, 
that  the  reviewing  court  would  assume  that  the 
motion  was  made  under  Code  Civ.  Proc.  §  473, 
granting  power  to  trial  courts  to  relieve  a  party 


•Rehearing  denied  July  18,  1904. 
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from  a  Judgment  wliiere  application  thaiefor  to 
made  within  six  months. 

8.  Where  a  motion  is  made  which  the  trial 
court  has  power  to  entertain,  and  the  party  the 
right  to  present,  the  action  ot  the  court  on  the' 
motion  cannot  be  reviewed  in  certiorari. 

4.  The  power  of  the  court  to  compel  the  hus- 
band to  pay  the  wife's  counsel  fees  for  services 
of  her  attorney  in  an  action  for  divorce,  where 
stie  is  without  means  to  pay  them,  is  not  ex- 
hausted by  the  granting  of  a  final  judgment. 

5.  Civ.  Code,  {  137,  provides  that  during  the 
pendencv  of  the  action  the  court  may  require 
the  hnsoand  to  pay  any  money  to  enable  the 
wife  to  prosecnte  her  action  for  divorce.  Code 
Civ.  Proc.  f  1049,  provides  that  an  action  is 
deemed  pending  until  time  for  appeal  has  pass- 
ed. Held,  that  ti^ese  secdons  are  applicable  to 
a  proceeding  to  vacate  a  juctement  in  a  divorce 
case  under  Code  Civ.  Proc.  (473,  granting  tha 
trial  court  power  to  relieve  a  party  from  judg- 
ment where  application  ia  made  within  six 
months  from  entry. 

In  Bank.  Petition  for  certiorari  by  Jaiuea 
B.  Orannis  against  the  superior  court  of  the 
dty  and  county  of  San  Pranclsco  and  others. 
PeUtion  denied. 

Galpln  &  Bolton,  for  petitioner.  Thomas 
K.  Ease  and  A.  P.  Van  Dueer,  for  reapond- 
euta. 

SHAW,  J.  This  l8  an  application  for  a  re- 
view of  an  order  adjudging  tlie  petitioner 
guilty  of  contempt  Hie  respondents  submit- 
ted the  case  upon  the  demurrer  to  the  peti- 
tion. 

In  an  action  for  dlvoroe  the  superior  court 
of  the  city  and  county  of  San  Francisco  on 
July  1,  1003,  made  and  entered  a  Judgment 
In  favor  of  the  plaintiff,  Amelia  B.  Grannis, 
against  the  def  aidant,  James  B.  Grannis,  pur- 
porting to  dissolve  the  marriage,  award  the 
plaintiff  the  custody  of  one  of  the  minor  chil- 
dren, and  divide  the  community  property. 
The  court  ignored  the  provisions  of  the  act 
of  1903  (St  1903,  p.  75,  c.  67)  amending  sec- 
tions 131  and  132  of  the  Civil  Code,  requiring 
first  the  entry  of  an  Interlocutory  Judgment, 
and  allowing  a  final  Judgment  only  after  the 
lapse  of  a  year  from  such  interlocutory  Judg- 
ment, and  entered,  in  form,  at  least  a  final 
Judgment  Immediately  upon  Its  decision  that 
the  plaintiff  was  entitled  to  a  divorce.  There- 
after, and  within  six  months  after  the  entry 
of  this  so-called  final  Judgment,  the  plaintiff 
began  proceedings  upon  a  motion  to  vacate 
the  Judgment  thus  rendered  In  her  favor. 
Thereupon,  on  October  23,  1903,  the  court 
made  an  order  tbat  the  defendant  forthwith 
pay  to  the  plaintiff  In  the  action  the  "sum  of 
fifty  dollars  as  attorney's  fees  for  services  to 
be  rendered  on  her  behalf  on  motion  to  set 
aside  and  vacate"  the  said  Judgment  The 
defendant  refused  to  pay  this  sum,  and  for 
this  refusal  he  was  adjudged  guilty  of  the 
contempt  The  petitioner  asks  us  to  review 
this  order  adjudging  him  guilty  of  contempt; 
claiming  that  the  order  Is  void  for  the  rea- 
son that  the  court  had  no  Jurisdiction,  after 
final  Judgment  to  make  the  order  for  the 
payment  of  additional  attorney's  fees. 

The  proposition  presented  to  this  court  la 


tbat  liie  Judgmoit  rendered  In  the  action  for 
divorce  was,  tn  form,  final,  and  that,  unless 
reversed  or  modified  on  appeal.  It  must  In 
this  proceeding  be  considered  as  final  to  all 
latentB  and  porpoaeB,  and  tiierefore  tbat  the 
order  for  addlti<»ial  fees  was  void.  It  Is  con- 
ceded that  If  the  Judgment  was  not  In  effect 
final,  though  so  In  form,  the  action  Is  stlU 
pen^g  In  tbe  superior  court,  and  that  In 
that  event  the  court  had  Jurisdiction  to  make 
an  order  for  further  attorney's  fees,  which, 
though  It  might  be  erroneous,  oould  not  be  re- 
viewed on  certiorari. 

We  are  of  the  opinion  that,  under  the  clr^ 
cnmstances  shown  by  the  petltlcm,  the  order 
for  the  payment  of  the  additional  fees  cannot 
be  reviewed  In  this  proceeding,  even  If,  for 
the  purposes  of  this  decision.  It  Is  conceded 
that  the  Judgment  was  final.  Although  the 
Judgment  was  In  favor  of  the  plaintiff  In  the 
action,  she  nevertheless  may  liave  had  Just 
cause,  under  section  473,  Code  Civ.  Proc.,  for 
an  application  to  the  superior  court  to  have 
It  set  aside.  In  the  absence  of  a  showing 
to  the  contrary,  everything  Is  presumed  in 
favor  of  the  Jurisdiction  of  the  court  The 
petition  states  that  she  obtained  the  order  to 
pay  for  the  servloes  of  attorneys  to  assist 
her  In  making  the  motion  to  vacate.  It  does 
not  state  the  grounds  of  her  motion,  nor  the 
facts  on  which  she  relied  In  its  support  We 
must  therefore  presume,  what  possibly  may 
be  true,  namely,  that  she  attempted  to  make 
a  motion  for  nilet  under  section  473,  and, 
as  the  six  months  allowed  th»«ln  within 
which  the  motion  could  be  made  had  not  ex- 
pired, the  court  had  power  to  entertain  It 
and  she  had  a  right  to  present  It  Bradcett 
V.  Banegas,  99  Cal.  623,  34  Paa  344;  Bern- 
helm  V.  Cerf,  123  Cal.  171,  66  Paa  759.  Thte 
being  the  case,  although  the  order  may  be  er^ 
roneous,  so  that  it  would  be  reversed  on  ap- 
peal. It  was  within  the  Jurisdiction  tit  the  su- 
perior court  to  make  It,  and  hence  It  cannot 
be  reviewed  in  certiorari. 

The  power  of  the  court  to  compel  the  hus- 
band to  pay  the  wife  counsel  fees  for  serv- 
ices of  her  attorney  In  an  action  for  divorce, 
where  she  Is  without  means  to  pay  them.  Is 
not  exhausted  by  the  granting  of  a  final  judg- 
ment In  Bohnert  v.  Bohnert,  91  Cal.  428,  27 
Pac.  732,  It  was  held  that  the  court,  after 
Judgment,  could  allow  additional  attorney's 
fees  to  enable  the  wife  to  prosecute  an  ap- 
peal. To  the  same  effect  are  Larkln  v.  Liar- 
kln,  71  CaL  330,  12  Pac.  227;  Ex  parte  Win- 
ter, 70  Cal.  291,  11  Pac.  630;  and  ReUly  v. 
RelUy,  60  Cal.  624.  In  Storke  v.  Storke.  116 
Cal.  61,  47  Pac.  869,  48  Pac.  121,  the  same 
rule  was  held  applicable  to  an  allowance  to 
pay  the  expenses  of  a  motion  for  new  trial. 
These  cases  cannot  be  distinguished  In  prin- 
ciple from  the  present  case.  If  the  plaintiff 
had  good  cause,  or  claimed  In  good  faith  to 
have  cause,  to  have  the  Judgment  vacated, 
as  we  must  assume  that  she  did,  her  appli- 
cation to  set  It  aside  Is  of  the  same  nature 
as  a  motion  for  a  new  trial  or  an  appeal.    It 
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la  a  direct  atta^  upon  a  judKmeot  In  th« 
action,  wbicta  we  must  presume  was  In  some 
particular  prejudicial  to  ber;  and,  to  enable 
ber  to  prosecute  her  motion  to  vacate  It  under 
aectlon  473,  tbe  court  was  empowered  to 
grant  ber  additional  counsel  fees.  Section 
137,  ClT.  Code,  provides  that  "during  tlt« 
pendency  of  the  action"  the  court  may  r»- 
qulre  the  husband  to  pay  any  money  nece*- 
■arj  to  enable  the  wife  to  prosecute  ber  ac- 
tion. An  action  is  deemed  to  be  pending  un- 
til the  time  for  appeal  baa  passed.  C!od« 
Civ.  Proc.  i  1049.  It  was  upon  these  aectioiM 
that  the  decisions  above  cited  were  based. 
They  are  equally  applicable,  both  in  letter 
and  spirit,  to  proceedings  to  vacate  a  judg- 
ment under  section  473,  Code  Glv.  Pioc.  The 
eonrt  therefore  had  Jurisdiction  to  make  the 
order  In  question,  as  well  on  the  theory  that 
the  Judgment  was  final,  aa  upon  the  theory 
that  It  waa.  In  legal  effect,  only  an  interlocu- 
tory judgment,  or  upon  the  theory  that  it  waa 
absolutely  void.  For  these  reaaona,  the  peti- 
tion must  be  held  Insufficient 

The  petition  is  denied  and  the  proceeding 
dlamlsaed. 

We  concnr:  ANOELLOTTI,  X;  VAN 
DYKB,  J.;  UcFARLAND,  J.-,  LOKIGAN, 
J.;   HBN8HAW,  J. 


OO  Cal.  ns) 

BRACEBN  et  nz.  t.  SOBRA  VISTA  OIL  GO. 

(U  A.  1,450.)* 
<SnpreaM  Court  of  California.    June  24,  1904.) 

WIDOB  ARD  PUBOHASaa— AeSKKinRT  TO  OOH- 
TST— CONaraUCnOR— BKSXBTATIOH. 

1.  Plaintlir  sold  defendant  the  oil  and  mineral 
rights  in  20  acres  of  land  for  f6,000,  under  au 
agreement  reeitlnc  that,  as  ^aintlS  had  agreed 
In  a  prior  laaae  of  other  lands  that  no  oil  wells 
should  be  sunk  on  the  plaintiffs  land  within  a 
certain  distance  of  the  wells  of  said  lessee,  a  sor- 
f«y  ahonkl  be  taken  of  the  land  sold  to  defendant, 
land  a  deduction  of  $300  per  acre  should  be  made 
for  all  lands  within  the  prohibited  distance,  un- 
less wlUiin  six  months  plaintiff  had  secured  the 
written  waiver  of  bis  former  lessee  to  the  said 
provision  of  the  lease.  Plaintiff  did  not  procure 
the  waiv«r,  and  defendant  paid  the  pnrdMse 
price,  less  a  dednction  for  about  8  acres  found 
by  the  survey  to  be  within  the  prohibited  dis- 
tance, and  received  a  deed  conveying  20  acres. 
H«M,  that  plalntiS,  on  procuring  a  waiver  three 
months  afterwards,  oomd  not  maintain  an  ac- 
tion  against  the  defendant   to   recover   the  8 


Commissioners'  Decision.  Departm^it  1. 
Appeal  from  Superior  Court,  Ventura  Coun- 
ty;  Felix  W.  Ewlng,  Judge. 

Action  by  James  Bracken  and  wife  against 
the  Sobra  Vista  Oil  Company.  From  a  Judg- 
ment for  defendant,  plaintiffs  appeal.  Af- 
firmed. 


J.  L.  Hniphy,  for  appellants. 
Percy,  for  respondent. 


John  P. 


COOPER,  a  Action  to  qnlet  title  to  8.8S 
acres  of  land.  The  defendant'a  demurrer  to 
the  amended  complaint  waa  anatained,  and, 

•BahMTlag  «ate«  J«lr  11,  IMfc 


upon  plaintiff  a  declining  further  to  amend. 
Judgment  was  entered  for  defendant.  This 
appeal  la  from  the  Judgment,  and  the  sole 
question  is  as  to  the  ruling  on  the  demur- 
rer. 

The  amended  complaint  atates,  in  aub- 
stance,  that  on  the  27th  day  of  February, 
1901,  the  plaintiffs  were  the  owners  of  the 
tract  of  land  described  In  the  amended  com- 
plaint, containing  20.10  acres,  and  on  the 
aame  day  they  entered  into  a  written  agree- 
ment with  defendant  whereby  they  agreed 
to  sell,  and  defendant  agreed  to  buy,  the  oil 
and  mineral  rights  in  the  aald  land  for  the 
snm  of  $6,000,  of  which  aum  |1,000  was  to 
be  paid  down,  $1,000  within  30  days  from  the 
date  of  the  agreement,  and  $4,000  within  6 
months  thereafter.  The  agreement  provided 
that  the  plaintiffs  should  execute  a  proper 
deed  to  the  land,  and  deposit  the  aame  with 
the  bank  of  William  Collins  &  Sons  at  Ven- 
tura, to  be  delivered  to  defendant  uppn  its 
making  full  payment  of  the  purchase  price 
according  to  the  terma  of  the  agreement. 
The  deed  waa  executed  and  left  with  the 
bank  aa  per  agreement  The  agreement  pro- 
vided that  "time  shall  be  of  the  essenqe  of 
this  contract,"  and  that  if  the  defendant 
ehould  fall  to  make  the  payments  in  full,  as 
provided  in  the  agreement  then  the  aunu 
already  paid  should  be  forfeited  to  the  plain- 
tlffa.  The  defendant  waa  permitted  under 
the  agreement  to  immediately  enter  into  pos- 
session, sink  wells,  and  proceed  with  the  de- 
velopment of  the  said  land,  and  It  did  so  enter 
into  possession.  Prior  to  the  time  of  making 
the  aald  agreement  and  delivering  the  said 
deed  In  escrow,  the  plaintiffs  had  incumbered 
a  amall  part  of  the  tract  by  a  lease  to  Ed- 
ward Double  et  aL  of  certain  other  lands. 
In  which  lease  plaintiffB  had  agreed  that  no 
oU  wella  should  be  sunk  upon  the  lands  of 
plaintiffs  within  800  feet  of  the  wells  to  be 
sunk  by  said  Edward  Double  et  al.  upon  the 
lands  BO  leased  to  them.  As  the  following 
clause  in  the  agreement  is  the  one  upon 
which  plaintiffs  predicate  their  claim.  It  is 
deemed  necessary  to  state  It  in  full,  and  it 
teada  aa  follows:  "And  whereas  in  the  lease 
from  James  Bracken  herein  to  Edward  Dou- 
ble et  al.,  dated  September  27th,  1000,  it  was 
agreed  that  no  wella  ahould  be  sunk  on  the 
landa  of  James  Bracken  within  800  feet  of 
the  wells  of  said  lessees  or  their  aaaigna,  and 
whereas  the  landa  so  leased  to  said  Double  et 
al.  touch  a  portion  of  the  northern  boundary 
line  of  the  premises  herein  described,  it  la 
agreed  between  the  parties  hereto  that  a  sur- 
vey shall  be  made  by  John  A.  Barry,  Civil 
Engineer  at  Ventura,  and  for  all  the  land 
above  described  within  300  feet  of  the  line 
of  said  lease  there  shall  be  deducted  from 
the  last  payment  to  be  made  thereon  a  sum 
of  money  equal  to  $300  per  acre,  said  survey 
to  be  binding  upon  the  parties  hereto,  and 
the  certificate  of  the  surveyor  to  be  furnished 
both  paiHes  hereto  and  the  bank,  and  which 
certificate  shall  designate  the  exact  number 
Of  acres,  and  showing  the  exact  amount  ts 
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be  deducted  from  tbe  last  payment  of  said 
purchase  price,  It  being  agreed,  however,  that 
if  within  six  months  from  this  date  two- 
tblrds  of  the  stockholders  of  the  Whldden  & 
Double  Oil  Co.,  the  assignees  of  Edward 
Double  et  al.,  c<msent  In  writing  to  the 
waiver  of  said  300-foot  clause  In  said  lease, 
then  there  Is  to  be  no  deduction,  but  tbe  full 
purchase  price  is  to  be  paid."  Tbe  plaintiffs 
■did  not  procure  the  consent  in  writing  to  the 
waiver  of  the  300-foot  clause  In  the  Double 
lease  within  the  six  months,  nor  were  they 
required  to  procure  it  afterwards.  In  pur- 
suance of  the  said  clause  herein  quoted,  the 
parties  procured  said  Barry  to  survey  and 
■ascertain  the  amount  of  land  affected  by  the 
lease  to  Double  et  al.,  and  the  said  Barry 
found  the  same  to  be  3.85  acres,  and  In  his 
certificate  stated  that  the  amount,  at  $800  per 
acre,  was  $1,156.  On  the  26th  day  of  October, 
1901,  defendant  paid  the  balance  of  the  $6,- 
000,  less  $1,165,  and  demanded  the  deed  ol 
the  bank.  The  deed  was  delivered  to  de- 
fendant and  placed  of  record.  It  does  not 
appear  that  plaintiffs,  at  the  time  of  the  last 
payment,  made  any  objection  to  the  deduction 
of  the  $1,155.  Knowing  the  facts  and  the 
amount  so  deducted,  the  plaintiffs  accepted 
the  balance,  and  made  no  objection  to  the 
deed  being  delivered.  On  the  14th  day  of 
May,  1902,  without  the  request  of  defendant, 
the  Whidden-Double  Oil  Company,  which  had 
succeeded  to  the  rights  of  Edward  Double 
et  al.,  conveyed  to  plalntlCTs  all  its  Interest 
and  title  to  the  8.86  acres,  and  released  the 
same  from  the  effect  of  the  lease  made  by 
plaintiffs  to  Edward  Double  et  al.,  which 
conveyance  or  release  was  placed  of  record 
by  plaintiffs.  Prior  to  the  commencement  of 
this  actlOTi.  which  was  December  29,  1902, 
the  plaintiffs  demanded  of  defendant  that  it 
pay  to  them  the  sum  of  $1,155,  or  that  it  re- 
convey  the  said  3.85  acres,  all  of  which  it 
refused  to  do.  Judgment  is  prayed  that  de- 
fendant be  debarred  from  all  claim  to  the 
3.85  acres,  and  that  it  be  required  to  reconvey 
tbe  same  to  the  plaintiffs. 

The  demurrer  was  properly  snstalned.  Tbe 
defendant  purchased  the  oil  in  the  land  for 
the  lump  sum  of  $6,000.  There  was  no  sale 
at  so  much  per  acre.  The  amount  deducted 
was  from  the  last  payment,  as  liquidated 
damages,  agreed  to  by  the  parties  in  case 
plaintiffs  could  not  release  the  3.86  acres 
within  six  months.  They  agreed  that  the  $1,- 
155  might  be  deducted  unless  they  did  a  cer- 
tain thing  in  a  certain  time.  They  did  not  do 
the  thing  within  the  time,  and  the  $1,156 
was  deducted.  They  made  the  agreement, 
and  mast  be  held  to  its  terms.  Any  other 
rule  would  leave  business  transactions  uncer- 
tain and  lead  to  endless  litigation.  After 
the  six  months  expired,  the  purchase  price 
of  the  land  became  $4,845.    Defendant  agreed 


to  pay  $6,000  for  a  clear  title  to  what  it  was 
buying,  but  If  the  title  was  not  clear  It  was 
only  to  pay  tbe  $4,845.  This  Utter  sum  it 
paid,  and  plaintiffs  accepted  it  Defendant 
was  bound  to  take  the  land  whether  the  title 
to  the  3.85  acres  was  cleared  or  not.  Plain- 
tiffs were  bound  to  accept  the  amount  ex- 
pressly agreed  npon  in  case  they  did  not  clear 
it  After  the  six  months  there  was  no  ob- 
ligation upon  plaintiffs  to  procure  the  release. 
As  the  release  was  not  procured  until  nearly 
nine  months  after  the  expiration  of  the  six 
months,  the  defendant  may  have  been  dam- 
aged more  than  the  $1,156  by  the  delay.  It 
could  not  sink  wells  nor  bore  for  oil  in  the 
3.85  acres  during  said  nine  months.  Particu- 
larly is  this  so  when  the  contract  provides: 
"It  is  mutually  agreed  that  time  shall  Toe  tbe 
essence  of  this  contract"  There  is  no  sug- 
gestion of  fraud  nor  mistake  In  the  complaint 
The  contract  did  not  mean  that  defendant 
should  purchase  less  tlian  the  20.10  acres. 
Plaintiffs  agreed  to  convey  and  did  convey 
tbe  oil  and  mineral  In  the  whole  tract  for  a 
gross  sum.  The  agreement  as  to  the  incum- 
brance on  the  3.85  acres  affected  the  price  to 
be  paid,  but  not  the  quantity  of  land  to  be 
conveyed.  Tbe  agreement  contained  the 
covenant  that  the  grantors  "are  lawfully 
seized  of  the  tract  of  land  above  described  In 
fee  simple  unencumbered."  The  bargain  and 
sale  deed  made  by  plaintiffs,  and  the  cove- 
nant of  title  contained  in  the  agreement,  If 
not  modified  by  the  further  provisions  of  the 
agreement  made  at  the  same  time,  would 
have  carried  with  them  the  covenant  that 
the  grantors  had  not  created  any  incum- 
brance on  the  property.  But  the  agreement 
shows  that  the  parties  knew  precisely  the 
kind  of  incumbrance  that  had  been  created 
as  to  a  portion  of  the  land,  and  provided 
for  a  reduction  of  the  price  in  case  It  should 
not  be  removed  within  a  certain  time.  As 
to  whether  or  not  it  was  removed  after  the 
expiration  of  time  limited,  and  the  delivery 
of  the  deed  upon  payment  of  the  reduced 
price,  was  no  concern  of  plaintiffs.  The  pro- 
vision for  a  reduction  of  the  price,  when  ful- 
ly carried  out  by  such  delivery  of  the  deed, 
operated  as  a  full  satisfaction  of  the  cove- 
nant of  title  expressed  In  the  agreement  and 
Implied  by  the  deed.  Thereafter  the  grantee 
held  the  property  conveyed  subject  to  an  In- 
cumbrance which  the  grantors  were  under 
no  obligation  to  pay,  and  they  could  not 
make  the  grantee  th^  debtors  by  a  volun- 
tary payment 
We  advise  that  the  Judgment  be  affirmed. 

I  concur:   HABRISON,  a 

For  t^e  reasons  given  In  the  foregoing 
opinion,  the  Judgment  Is  afttrmed:  SHAW, 
J.;   ANGBLLOTTl,  J.;   VAN  DYKE,  J. 
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PEOPLE  T.  DAVIS  ct  al.    (L.  A.  1,238.) 
(Snpreme  Court  of  California.    June  23.  1904.) 

JintGHENTS  —  DEFAULT  —  VACATION— TUIK    OF 

APPLICATION— JUDGMENTS  VALID  ON  TIIEIB 
FACE — VOID  JUDGMENTS  —  JUDGMENT  BOLL  — 
WHAT  CONSTITUTES— BEQULABITT  OF  SEBVICB 
— BECITAIB  IN  JUDGMENT. 

1.  Under  Code  Civ.  Proc  S  473,  providing 
that,  where  a  Bummona  has  not  been  personally 
served,  the  court  may  allow  defendant,  at  any 
time  within  a  year  after  judgment,  to  answer 
to  the  merits,  the  court  has  no  power  to  set 
aside  a  judgment  not  void  upon  its  face  after 
the  expiration  of  a  year. 

2.  A  judgment  is  not  void  on  its  face,  unless 
its  invalidity  is  apparent  from  an  inspection  of 
the  jtidgment  roll. 

3.  Where  the  invalidity  of  a  judgment  is  not 
apparent  from  an  inspection  of  the  judgment 
roll,  and  no  application  has  been  made  for  open- 
ing the  same  within  the  year  specified  by  Code 
Civ.  Proc.  i  473,  relative  to  the  opening  of  de- 
fault judgments  where  process  has  not  been 
personally  served,  the  sole  remedy  of  the  ag- 
grieved party  is  a  new  action  on  the  equity 
side  of  the  court,  and  a  purported  order  at- 
tempting to  open  the  judgment  is  void  upon  its 
face,  on  either  direct  or  collateral  attack. 

4.  A  court  may  vacate  a  judgment  or  order 
void  upon  its  face  after  any  lapse  of  time,  re- 
gardless of  the  want  of  any  motion  for  such 
action  or  any  notice  to  an  adverse  party. 

5.  Whether  or  not  a  judgment  or  order  is 
void  upon  its  face  is  purely  a  question  of  law, 
presented  by  the  judgment  roll,  and  the  juris- 
diction of  the  court  to  vacate  such  judgment  or 
order  depends  upon  what  the  judgment  roll 
shows  as  a  matter  of  law,  and  not  upon  any 
determination  of  the  court  as  to  what  it  shows. 

6.  Neither  the  failure  on  the  part  of  a  party 
to  appeal  from  an  order  void  on  its  face,  nor 
lapse  of  time,  can  make  such  order  valid,  or 
impair  the  power  of  the  court  to  formally  va- 
cate it  on  its  own  motion  and  without  notice. 

7.  Under  Code  Civ.  Proc.  t  670,  subd.  1, 
which,  prior  to  the  amendment,  of  1895,  pro- 
vided that  the  judgment  roll,  in  cases  where 
the  complaint  is  not  answered,  should  consist 
of  the  summons,  with  the  affidavit  and  proof 
of  service,  the  complaint,  with  the  memoran- 
dum indorsed  thereon  that  the  default  of  the 
defendant  in  not  answering  was  entered,  and  a 
copy  of  the  judgment,  neither  the  affidavit  for 

Snblication  of  summons,  nor  the  order  for  pub- 
cation,  constitute  any  part  of  the  judgment 
roll,  so  that  it  will  be  conclusively  presumed,  in 
an  attack  upon  the  judgment,  that  such  affi- 
davit and  order  were  sufficient. 

8.  Slight  discrepancies  between  the  copy  of  a 
sammons  served  by  publication  and  the  original 
summons,  which  are  not  capable  of  misleading 
defendant  as  to  the  nature  of  the  proceeding, 
the  land  affected,  and  the  relief  demanded,  do 
not  aSect  the  validity  of  the  publication. 

9.  A  recital  in  a  judgment  that  defendant  has 
been  regularly  served  with  process,  as  required 
by  law,  is  not  rebutted,  where  the  judgment 
roll  merely  contains  the  original  summons,  with 
the  return  of  the  sheriff  that  he  was  unable  to 
find  defendant,  and  the  affidavit  of  publication, 
which  does  not  show  that  an  alias  was  not 
issued  prior  to  the  publication. 

Department  1.  Appeal  from  Superior 
Court,  Eem  County;  J.  W.  Mahon,  Judge. 

Action  by  the  people  against  S.  Davis,  In 
which  Fred  W.  Lake,  as  successor  in  interest 
of  said  Davis,  obtained  an  order  vacating  a 
default  judgment,  and  appeals  from  a  subse- 
quent order  setting  aside  such  order  of  va- 
cntlon.    Affirmed. 


F.    D.    Brandon,   tat   appellant     J,  W. 
Abern,  for  tbe  People. 

ANGELLOTTI,  J.  Appeal  frwu  an  order 
vacating  and  setting  aside  a  prior  order  va- 
cating and  setting ' aside  a  Judgment  by  de- 
fault. The  action  was  brought  to  foreclose 
and  annul  a  certiflcate  of  purchase  of  state 
lands  in  Kern  county,  which  had  been  issued 
to  defendant  Davis.  Service  of  summons 
was  not  made  upon  Davis  personally,  but 
was  attempted  to  be  made  by  publication,  in 
pursuance  of  an  order  of  court  Davis  did 
not  appear,  and  a  default  Judgment  was  en- 
tered against  him  In  December,  1892,  an- 
nulling and  declaring  void  the  certiflcate  of 
purchase  held  by  bim  and  his  rights  there- 
under. In  December,  1900,  upon  notice  given 
and  affidavits  served,  the  appellant,  as  suc- 
cessor in  Interest  of  defendant  Davis,  moved 
the  court  for  an  order  setting  aside  and  va- 
cating the  default  Judgment;  and  the  court, 
after  hearing  tbe  parties,  and  upon  the  af- 
fidavits and  the  record,  made  an  order  pur- 
porting to  vacate  the  default  Judgment.  Xhe- 
order  recites  that  tbe  affidavits  of  Fred  W. 
Lake,  G.  H.  Oilman,  and  S.  Davis,  together 
with  the  summons,  affidavit  for  publication, 
order  of  publication,  and  notices,  were  read' 
without  objection  and  duly  considered  by  the- 
court.  Tbe  order  purports  to  set  aside  and' 
annul  the  Judgment  and  tbe  service  of  sum- 
mons. On  November  11,  1901,  the  court,  on 
application  of  the  plalntifrs  attorney,  made 
its  order  vacating  its  previous  order  setting 
aside  the  Judgment,  upon  the  ground  that 
said  order  was  beyond  tbe  Jurisdiction  of  the 
court,  and  was  null  and  void.  There  Is  some 
doubt  under  the  bill  of  exceptions  as  to 
whether  the  attorneys  for  the  appellant  were 
present  and  participated  In  the  hearing  and 
argument  on  the  application  of  plainturs  at- 
torney, but  we  deem  that  question  Imma- 
terial. From  the  order  so  made,  this  appeal 
,  Is  taken. 

It  Is  well  settled  that  a  court  has  no  power 
to  set  aside  or  vacate,  on  motion,  a  Judgment 
not  void  upon  its  face,  unless  the  motion  is 
made  within  a  reasonable  time;  and  it  is 
definitely  determined  that  such  time  will  not 
extend  beyond  tbe  limit  fixed  by  section  473 
of  the  Code  of  Civil  Procedure,  which  in  nO' 
case  exceeds  one  year.  It  Is  also  settled  la-w 
that  a  Judgment  is  not  void  upon  its  face, 
unless  its  Invalidity  Is  apparent  from  an  In- 
spection of  the  Judgment  roll.  It  is  hardly 
necessary  to  cite  authorities  to  sustain  these 
propositions.  See  People  v.  Temple,  103  Cal. 
447,  453,  37  Pac.  414;  and  Canadian  &  Am. 
Mtg.  &  T.  Co.  V.  Clarita  L.  &  L  Co.,  140 
Cal.  672,  74  Pac.  301,  and  cases  there  cited. 
The  effect  of  these  well-settled  rules  Is  tliat, 
unless  the  invalidity  of  a  Judgment  Is  ap- 
parent from  an  inspection  of  the  Judgment 
roll,  the  court  rendering  it  has  no  power,  in 
the  absence  of  application  made  within  tbe 
time  specified  in  section  473,  Code  of  Civil 
Procedure,  to  make  any  order  vacating  or  set- 
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ting  aside  snch  Jadgment,  and  the  sole  rem- 
edy of  the  aggrieved  party,  who  may  not.  In 
fact,  have  been  serTed,  Is  to  be  found  In  a 
new  action  on  the  equity  side  of  the  court. 
See  Elchboff  v.  Eichhoff,  107  Cal.  42,  40  Pac 
24,  48  Am.  St  Beit.  110;  People  v.  Temple, 
supra. 

Under  such  circumstances,  the  Judgment 
which  is  not  invalid  on  Its  face  Is  entirely 
beyond  the  reach  of  the  court  that  rendered 
It,  except  in  a  separate  action,  and  any  order 
of  the  court  purporting  to  vacate  It  is  beyond 
the  Jurisdiction  of  the  court,  and  therefore 
void.  People  v.  Temple,  supra;  Moore  t.  Sn- 
perlor  Court,  86  Cal.  495,  25  Pac.  22.  Snch 
an  order  occupies  no  better  position  than  a 
judgment  that  is  void  upon  its  face,  and,  like 
such  a  Judgment,  Is  assailable  wherever  and 
whenever  it  may  be  produced,  and  whether 
the  attack  upon  it  be  direct  or  collateral.  In 
People  T.  Temple,  supra,  the  attack  upon 
such  an  order  was  collateral,  and  the  order 
was  held  to  be  a  mere  nullity. 

The  power  of  a  court  to  vacate  a  Judgment 
or  order,  void  upon  Its  face.  Is  not  extin- 
guished by  lapse  of  time,  but  may  be  exer- 
cised whenever  the  matter  is  brought  to  the 
attention  of  the  court.  While  a  motion  for 
such  action  on  the  part  of  the  court  to  en- 
tirely appropriate,  neither  motion  nor  notice 
to  an  adverse  party  is  essential.  The  court 
has  full  power  to  take  such  action  on  its  own 
motion  and  without  any  application  on  the 
part  of  any  one.  Ereiss  v.  Hotaling,  90  Cal. 
617,  622,  31  Pac.  740.  As  was  held  In  Peo- 
ple V.  Greene,  74  Cal.  400,  406,  16  Pac.  197, 
199,  6  Am.  St.  Rep.  448:  "A  Judgment  which 
to  void  npon  its  face,  and  which  requires 
only  an  inspection  of  the  Jadgment  roll  to 
demonstrate  its  want  of  vitality,  to  a  dead 
limb  npon  the  Judicial  tree,  which  should  be 
lopped  oft,  if  the  power  so  to  do  extots.  It 
can  bear  no  fruit  to  the  plaintiff,  but  to  a 
constant  menace  to  the  defendant." 

This  is,  of  course,  equally  true  of  an  order, 
invalid  on  its  face.  Wliile  it  to  immaterial 
In  a  certain  sense  whether  such  a  Judgement 
or  order  be  formally  set  aside,  for  It  neither 
binds  nor  bars  any  one,  still  it  to  well  settled 
that  the  court,  whose  records  are  thus  in- 
cumbered with  what  Is  a  mere  form,  without 
substance,  may  at  any  time  formally  remove 
the  same  by  declaring  It  a  nullity.  It  de- 
rives Its  Jurisdiction  to  do  this,  however,  sole- 
ly from  the  fact  that  the  Judgment  or  order 
upon  the  face  of  the  Judgment  roll  demon- 
strates to  the  world  Its  own  Invalidity.  If 
the  Judgment  or  order  on  its  face  is  such 
that  It  could  not  be  successful  ly  assailed  in 
a  collateral  proceeding,  the  court  that  ren- 
dered or  made  it  cannot,  by  determining  oth- 
erwise, give  Itself  Jurisdiction  to  vacate  it 
Whether  or  not  it  is  such  a  Judgment  or  or- 
der Is  purely  a  question  of  law,  presented  by 
the  Judgment  roll,  and  the  Jurisdiction  of  the 
court  to  vacate  it  depends  upon  what  such 
Judgment  roll  shows  as  a  matter  of  law,  and 
not  up(Hi  what  snch  court  may  detonnine  that 


It  shows.  The  case  is  rery  different  from 
one  where  a  court  In  a  proceeding  pending 
before  it  to  vested  with  the  power  to  deter- 
mine certain  facta  essential  to  its  Jurisdic- 
tion, such  as  a  question  of  residence  of  the 
deceased  on  an  application  for  letters  of  ad- 
mintotration  or  of  letters  testamentary.  Es- 
tate of  Latour,  140  Cal.  414^  425,  78  Pac.  1070, 
74  Pac.  441.  In  such  cases  the  court  in  de- 
termining Its  Jurisdiction,  to  simply  exercis- 
ing Its  Jurisdiction,  and  an  Incorrect  deter- 
mination as  to  the  facta  essenttol  to  give  Ja- 
rtodlctlon  to  only  error,  reviewable  on  appeal. 

What  has  been  said  disposes  of  all  ques- 
tions on  this  appeal,  except  the  single  one  as 
to  whether  the  original  Jadgment  was  void 
npon  its  face.  If  it  was  not  void  upon  its 
face,  the  order  setting  It  aside  was,  upon  its 
face,  an  absolute  nullity,  and  it  was  not  nec- 
essary for  the  plaintiff  to  appeal  therefrom. 
Neither  failure  on  the  part  of  plaintiff  to  ap- 
peal nor  lapse  of  time  could  make  it  valid, 
or  Impair  the  power  of  the  court  to  formally 
vacate  it  on  its  own  motion,  and  without  no- 
tice. Therefore  it  to  Immaterial,  first  wheth- 
er plaintiff  took  any  appeal;  second,  whether 
plaintiff's  motion  was  made  within  six 
months  from-  the  making  of  the  order;  third, 
whether  notice  of  the  motion  was  ever  given; 
and,  fourth,  whether  the  grounds  of  the  mo- 
tion were  sufficiently  stated. 

Was  the  Judgment  void  upon  its  face? 
This  question,  as  we  have  already  seen,  must 
be  determined  from  an  inspection  of  the 
Judgment  roll.  Under  the  statute,  as  it  was 
at  the  time  of  the  entry  of  this  Judgment 
and  for  several  years  thereafter,  the  jadg- 
ment roll,  in  cases  where  the  complaint  was 
not  answered  by  any  defendant,  consisted  of 
the  summons,  with  the  affidavit  and  proof  of 
service,  and  the  complaint  with  a  memoran- 
dum indorsed  thereon  that  the  default  of  the 
defendant  In  not  answering  was  entered,  and 
a  copy  of  the  Judgment  Subd.  1,  |  670,  Code 
Civ.  Proc.,  as  it  stood  prior  to  the  amend- 
ment of  1895.  Neither  the  affidavit  for  pub- 
lication of  summons  nor  the  order  for  publi- 
cation constituted  any  part  of  the  Judgment 
roll,  under  the  law  then  in  force,  and  can- 
not therefore,  be  considwed,  notwithstand- 
ing the  fact  that  they  have  been  placed  In 
the  bin  of  exceptions.  People  v.  Temple, 
103  GaL  447,  453,  37  Pac.  414.  The  case  in 
which  the  Judgment  In  question  was  rendered 
was  one  In  which  service  by  publication  was 
authorized,  and  It  must  be  conclusively  pre- 
sumed, upon  the  attack  made  upon  It  that 
there  was  a  sufficient  affidavit  and  a  snffl- 
dent  order.  There  to,  therefore,  nothing  In 
the  point  that  the  affidavit  and  order  for 
publication  were  insufficient 

It  is  further  urged,  in  support  of  the  claim 
that  the  Judgment  was  void  on  its  face,  that 
the  summons  was  not  published  as  issued. 
While  a  comparison  of  the  original  Bummon^ 
with  the  copy  attached  to  the  affidarit  of 
publication  shows  a  few  discrepancies,  they 
are  very  slight,  and  not  capable  of  mislead- 
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iDg  tbe  defendant  as  to  the  nature  of  the 
proceeding,  the  land  affected,  and  the  relief 
demanded.  Aa  was  said  In  regard  to  a  sim- 
ilar objection  In  Sharp  T.  Daugney,  33  CaL 
505.  513:  "In  sense  and  meaning  the  original 
summons  and  the  published  version  of  It  are 
identical,  and  that  is  enough." 

It  is  further  urged  that  the  original  sum- 
mons  was  returned  and  filed  with  the  clerk 
five  days  after  the  date  of  its  issuance,  and 
that  the  attempted  service  by  publication 
was  thereafter  had  without  withdrawing  It 
from  the  files  or  having  an  alias  summons 
issued.  There  is  nothing  in  this  contention. 
The  Judgment  roll  does  not  show  that  no 
alias  summons  was  issued,  but  simply  con- 
talus  tbe  original  summons,  witb  tbe  return 
ot  the  sheriff  that  he  was  unable  to  find  the 
defendant,  dated  and  filed  August  30,  1802, 
and  the  affidavit  of  publication,  which  does 
not  show  that  an  alias  summons  was  not  is- 
sued prior  to  the  publication.  The  judgment 
recites  that  the  defendant  had  been  "regu- 
larly served  with  process,  as  required  by 
law."  There  Is  nothing  in  the  Judgment  roll 
tending  to  rebut  this  recital  of  the  Judgment. 
People  V.  Harrison,  84  Cal.  609,  24  Pac.  117; 
Whitney  v.  Daggett.  108  Cal.  235,  41  Pac.  471. 

These  are  the  only  points  made  in  favor  of 
the  contention  that  the  Judgment  was  void 
upon  its  face.  The  lower  court  did  not  err 
In  holding  that  the  Judgment  was,  upon  its 
face,  a  valid  Judgment,  and  that  the  order 
purporting  to  vacate  it,  made  after  the  lapse 
of  eight  years,  was  a  mere  nullity,  and 
should  be  vacated. 

Tbe  order  appealed  from  is  affirmed. 

We  concur:    SHAW,  J.;  VAN  DTKB,  J. 


m  Cal.  m 

IjBET  v.  ABMBRUSTER.    (S.  F.  2,826.) 
(Supreme  Court  of  California.    June  22,  1904.) 

MOSTOAOES— FOBECU>SUaK— BEDEUFTIOn— TSN  - 
DEB — BITECT — EJECTinCNT. 

1.  Under  the  express  provisions  of  Code  Civ. 
Proc.  i  700,  the  purchaser  of  real  property  at 
foreclosure  sale  acqaires  all  tbe  right,  title,  and 
interest  of  the  mortgagor. 

2.  Notwithstanding  such  provision,  the  pur- 
chaser takes  his  title  subject  to  the  laws  m 
force  at  tbe  time  of  the  sale;  and  Code  Civ. 
Proc.  SI  703,  704,  declaring  that,  if  the  debtor 
redeem,  the  effect  of  tbe  sale  is  terminated  and 
he  is  restored  to  his  estate,  and  that  tender  of 
the  money  is  equivalent  to  payment,  are  not  un- 
constitutional, as  depriving  a  person  of  prop- 
erty witboat  due  proces.s  of  law. 

3.  Under  Code  Civ.  Proc.  Sf  703,  704,  and 
under  Civ.  Code,  {  1504,  providing  that  an  offer 
of  payment  or  other  performance  duly  made, 
though  the  title  to  the  thing  offered  be  not 
transferred  to  the  creditor,  stops  the  running 
of  interest  on  the  obligation,  and  has  the  same 
effect  on  all  its  incidents  as  performance,  a 
tender  by  the  mortgagor  to  the  purchaser, 
though  refused,  immediately  devested  the  pur- 
chaser of  the  estate,  and  destroyed  his  lien  for 
the  amount,  and  left  him  only  a  money  daim 
for  tbe  amount 

4.  Since  a  tender  by  a  mortgagor,  after  fore- 
eloeare,  of  the  amount  necessary  to  redeem,  re- 

1 4.  See  Uortsagea,  toL  IS.  Cant.  Dig.  i  1811. 


vested  title  In  him,  he  was  entitled  to  main- 
tain ejectment  against  the  purchaser. 

In  BanlL  Appeal  from  Superior  Court, 
City  and  Coun^  of  San  Francisco;  J.  M. 
Sea  well,  Judge. 

Ejectment  by  William  J.  Iicet  against 
George  W.  Armbruster.  Judgment  for  plain- 
tur,  and  defendant  appeals.    Affirmed. 

Walter  Ferry  Johnson,  for  appellant.  Oa- 
routte  &  Goodwin  and  John  H.  Durst,  for 
respondent. 

BBNSHAW,  J.  This  action  Is  in  eject- 
ment to  recover  possession  of  a  piece  of  real- 
ty in  tbe  city  and  county  of  San  Francisco. 
David  Ross  was  tbe  owner  of  the  property  in 
question,  and  held  title  subject  to  a  mort- 
gage. The  mortgage  was  foreclosed,  and  at 
the  sale  which  followed  tbe  property  was 
bought  by  defendant  herein,  and  the  certifi- 
cate of  sale  issued  to  blm.  The  mortgagor 
had  previously  been  adjudicated  a  bankrupt, 
and  his  interest  In  the  property  had  passed 
through  Iiis  trustee  in  bankruptcy  to  one 
George  Golder.  G<dder  conveyed  to  R.  Mc- 
Colgan,  who  within  the  time  prescribed  by 
law  made  a  tender  in  redemption  to  the  de- 
fendant, Armbruster.  Question  arises  as  to 
tbe  exact  amount  tendered,  but  tbe  court,  up- 
on conflicting  evidence,  finds  that  tbe  tender 
was  made  in  the  full  amount  required  by  law. 
The  tender  was  refused.  Thereafter  McCol- 
gan  conveyed  all  his  right,  title,  and  Interest 
to  the  plaintiff,  who  commenced  this  action 
In  ejectment.  He  recovered  Judgment,  and 
defendant  appeals  from  that  Judgment,  and 
from  the  order  denying  his  motion  for  a  new 
trial. 

Appellant's  contentions  are:  First,  that 
tbe  purchaser  of  realty  at  foreclosure  sale 
acquires  all  the  right,  titie,  and  interest  of 
the  mortgagor.  This  proposition  may  not  be 
gainsaid.  It  Is  in  accord  with  tbe  express 
declaration  of  section  700  of  the  Code  of  Civil 
Procedure,  and  with  the  cases  of  Robinson  t. 
Thornton,  102  Cal.  676,  34  Pac.  120,  Duff  v. 
Randall,  116  Cal.  226,  48  Pac.  66,  68  Am.  St. 
Rep.  158,  Breedlove  v.  Norwich  Ins.  Co.,  124 
Cal.  164,  56  Pac.  770,  Reynolds  v.  Fire  Ins. 
Co.,  128  Cal.  16,  60  Pac.  467,  79  Am.  St  Rep. 
17,  and  Pollard  v.  Harlow,  138  Cal.  890,  71 
Pac.  454,  648.  Second,  that  the  provisions  of 
tbe  Code,  hereinafter  quoted,  cannot  be  con- 
strued to  work  a  divestiture  of  title  so  ac- 
quired, and,  if  so  construed,  contravene  the 
constitutional  inhibition  against  the  depriva- 
tion of  property  without  due  process  of  law. 
The  provisions  of  the  Code,  to  which  refer- 
ence has  Just  been  made,  are:  "If  the  debtor 
redeem,  tbe  effect  of  tbe  sale  is  terminated, 
and  be  Is  restored  to  Ids  estate."  Code  Civ. 
Proc.  $  703.  "Tender  of  the  money  is  equiva- 
lent to  payment"  Id.  §  704.  As  corollaries  to 
the  second  proposition,  appellant  contends 
that  this  action  In  ejectment  will  not  lie, 
that  plaintiff's  sole  remedy  is  by  an  action  to 
redeem,  and,  as  the  tender  was  not  kept  good, 
which  Is  undisputed,  no  recovery  should  have 
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been  allowed;  and,  finally,  U  plaintiff  was  en- 
titled to  any  relief,  the  utmost  which  he 
could  claim  was  a  restitution  of  title  and  pos- 
session, subject  to  a  lien  in  favor  of  defend- 
ant for  the  amount  found  due  in  redemption. 
We  cannot  agree  with  the  appellant's  con- 
tention that  a  law  declaring  that  a  valid  ten- 
der works  a  restoration  to  the  judgment  debt- 
or of  his  estate  is  in  any  sense  vlolatlye  of 
the  constitutional  provision  against  depriving 
a  person  of  property  without  due  process  of 
law.  The  rule  Is  that  a  purchaser  at  public 
sale  is  protected  from  any  Impairment  of  his 
title  by  subsequent  legislation,  but  that  his 
title,  whatever  it  may  be,  is  wholly  governed 
by  the  laws  In  force  at  the  time  of  his  pur- 
chase. "The  purchaser  of  either  lands  or 
chattels  at  a  public  sale,  acquires  an  estate  or 
right  resting  in  contract  and  protected  by  the 
contract  clause  from  impairment  by  subse- 
quent legislative  action.  This  contract 
springs  into  being  at  the  time  of  sale,  not 
sooner,  and  generally  the  law  then  in  force 
controls  the  rights  of  the  purchaser."  15  Am. 
&  Eng.  Ency.  of  Law,  1038.  So,  also,  re- 
demption and  its  incidents  and  rights  are 
governed  by  the  laws  in  force  at  the  time  of 
the  sale.  17  Am.  &  Eng.  Ency.  of  Law,  1034. 
If,  then,  the  law  declares  that  an  offer  to  re- 
deem shall  be,  so  far  as  the  restoration  of 
the  estate  is  concerned,  the  equivalent  of  re- 
demption, the  purchaser  buys  with  knowl- 
edge of  this,  and  takes  his  title  subject  to  the 
condition  that  he  may  be  divested  of  it  by 
either  redemption  or  a  valid  offer  to  redeem. 
His  title  Is  conditional  therefore,  and  subject 
to  be  defeated  under  the  very  terms  of  its 
creation,  either  by  redemption  or  by  proper 
tender,  if,  as  to  the  latter,  such  be  found  to 
be  the  meaning  of  the  law.  And  that  such, 
In  truth,  is  the  meaning  of  the  law,  namely, 
that  a  proper  tender,  even  if  refused,  works 
a  divestiture  of  the  purchaser's  estate,  there 
can  be  no  doubt.  Our  Code  declares  (Civ. 
Code,  i  1501)  that  an  offer  of  payment,  or 
other  performance  duly  made,  though  the 
title  to  the  thing  offered  be  not  transferred 
to  the  creditor,  stops  the  running  of  Interest 
on  the  obligation,  and  has  the  same  effect 
upon  all  its  incidents  as  performance.  This 
means,  as  it  is  well  expounded  by  Mr.  Free- 
man (2  Freeman  on  EiZecutionB,  !  271a): 
"Tender  of  the  amount  due  upon  the  writ, 
though  not  accepted,  discharges  the  levy.  It 
is  a  general  rule  of  law  that,  where  a  person 
holds  a  lien  upon  property,  a  tender  by  the 
owner  of  the  property  of  the  amount  of  the 
lien  will  discharge  it.  The  principle  govern- 
ing the  subject  is  that  tender  is  equivalent  to 
payment  as  to  all  things  which  are  incidental 
and  accessorial  to  the  debt  The  creditor,  by 
refusing  to  accept,  does  not  forfeit  his  right 
to  the  thing  tendered;  but  he  does  lose  all 
collateral  benefits  and  securities.  The  instan- 
taneous effect  is  to  discharge  any  collateral 
lien  as  a  pledge  of  goods,  or  a  right  of  dis- 
tress. After  the  action  is  over,  judgment  ob- 
tained, and  execution  levied,  the  case  be- 


comes clearly  assimilated  to  that  of  an  ordi- 
nary lien,  and.  If  tender  is  made  and  not  ac- 
cepted, the  Hen  will  be  extinguished." 

In  Hershey  y.  Dennis,  53  Cal.  77,  after 
mortgage  foreclosure.  Judgment  for  the  defi- 
ciency was  docketed  against  the  mortgagor. 
He  conveyed  his  right  and  title  in  the  land  to 
Hershey.  Hershey  tendered  to  Dennis,  the 
purchaser  at  foreclosure  sale,  the  statutory 
amount  to  redeem.  The  tender  was  refused. 
Hershey  then  brought  action  to  quiet  his 
title.  The  court  found  that  Hershey  had  not 
kept  his  tender  good  and  rendered  Judgment 
In  favor  of  the  purchaser.  On  appeal  the 
Judgment  was  reversed,  this  court  saying: 
"It  follows  that  the  mortgagor  or  his  grantee 
could  redeem  from  Dennis  on  payment  of  the 
amount  of  his  bid  and  costs,  etc.  The  plain- 
tiff having  tendered  a  sufficient  sum  to  re- 
deem, the  sheriff  had  no  power  to  execute  s 
conveyance  to  the  defendant  Dennis."  In 
Phillips  V.  Hagart,  113  Cal.  552,  45  Pac.  843, 
54  Am.  St.  Rep.  369,  after  sale  under  fore- 
closure proceedings,  the  plaintiff  made  tender 
in  redemption,  which  the  sheriff  refused,  and 
subsequently  made  his  deed  to  defendant,  the 
purchaser.  This  court  said:  "The  moment  a 
redemption  occurred,  all  interest  to  the  realty 
possessed  by  the  purchaser  at  the  sale  ceased, 
and  the  title  of  the  judgment  debtor  stood 
as  if  no  sale  had  ever  taken  place.  Such 
being  the  fact,  the  power  of  the  sheriff  to 
pass  title  by  deed  no  longer  existed,  and  any 
deed  made  by  him  was  a  nullity."  In  Halle 
V.  Smith,  113  Cal.  656,  45  Pac.  872.  It  Is  said: 
"While  the  unaccepted  tender  did  not  release 
the  defendant  from  his  obligation  to  pay  the 
money.  It  bad  the  effect  to  release  the  land 
from  any  further  claim  thereto  by  the  plain- 
tiff, and  to  remit  the  plaintiff  to  his  personal 
claim  for  the  money."  The  decision  quotes 
with  approval  Tiffany  t.  St.  John,  65  N.  T. 
318,  22  Am.  Bep.  612,  to  the  following  effect: 
"The  principle  governing  the  subject  is  that 
tender  is  equivalent  to  payment  as  to  all 
things  which  are  Incidental  and  accessorial 
to  the  debt  The  creditor,  by  refusing  to 
accept  does  not  forfeit  his  right  to  the  thing 
tendered,  but  he  does  lose  all  collateral  ben- 
efits or  securities."  By  the  Supreme  Court 
of  Maine  It  is  laid  down:  "A  legal  tender 
within  the  time  prescribed  by  law  of  the 
amount  for  which  an  equity  of  redemption 
is  held  under  an  execution  sale  is  sufficient 
to  revest  the  property  without  a  deed  of  con- 
veyance from  the  purchaser."  Legro  v.  Lord, 
10  Me.  161.  In  Jonsen  v.  Nabring,  60  Ala. 
392,  the  same  principle  is  declared  in  the  fol- 
lowing language:  "In  this  action  all  that  Is 
required  is  a  payment  or  tender  of  the  money 
to  the  execution  purchaser  or  his  vendee, 
which  the  Code  prescribes  as  necessary  to 
perfect  the  redemption.  If  the  execution  pur- 
chaser chooses  to  refuse  the  paj-ment  or  ten- 
der thus  made,  he  does  so  at  his  own  risk. 
The  payment  or  tender,  either  one  or  the 
other,  is  all  that  the  statute  requires  to  be 
done  In  order  to  revest  the  execution  debtor 
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-with  the  title."  The  same  rnle  la  applied  to 
tender  made  In  redemption  under  tax  sales. 
Thus  in  Texas  It  is  said:  "The  tender  thus 
made  Ipso  facto  -worked  an  Immediate  ro- 
demptlon  of  the  lands  from  the  tax  sale,  and 
left  the  defendant  Ledbetter  with  no  title  to 
the  same  by  reason  of  that  purchase."  Bums 
V.  Ledbetter,  54  Tex.  374.  In  Broughton  t. 
.Toomeay,  51  Pa.  31,  It  is  said:  "He  tendered 
to  Mr.  Davis  $41  in  legal  tender  notes,  the 
amount  of  taxes,  costs,  and  interest  This 
-was  the  same  summer  as  the  notice  that 
Mr.  Smith  proves,  and  was  a  valid  redemp- 
tion of  the  tract,  if  the  tender  to  Davis,  the 
purchaser,  instead  of  the  treasurer,  was  suf- 
ficient." And  In  New  Jersey  the  declaration 
of  the  court  Is  to  like  effect:  "In  this  case 
the  owners  made  a  tender  of  the  mouey  to 
the  purchaser  -within  two  years,  but  he  re- 
fused to  receive  It  If  the  tender  was  a 
compliance  with  the  provision  for  redemption 
in  the  act,  the  certificate  should  be  held  to  be 
canceled,  and  the  lease  which  was  subse- 
qaently  given  to  be  void."  Ruddy  v.  Wood- 
bridge,  47  N.  J,  Law,  142.  And  by  the  Su- 
preme Court  of  the  United  States  it  is  said: 
"It  Is  well  established  by  many  decisions  of 
this  court  that,  for  the  purpose  of  affecting 
proceedings  to  enforce  the  payment  of  taxes, 
a  lawful  tender  of  payment  is  equivalent  to 
actual  payment,  either  being  sufficient  to  de- 
prive the  collecting  officer  of  all  authority 
for  further  action  and  making  every  subse- 
quent step  Illegal  and  void."  Polndexter  V. 
Oreenhow,  114  U.  S.  270,  6  Sup.  Ot  903,  20 
L,  Ed.  185. 

The  general  principle,  therefore,  to  that 
-which  Is  enunciated  in  section  1504  of  our 
Civil  Code.  Tender  and  refusal  are  equiv- 
alent to  performance  In  discharging  all  col- 
lateral and  accessorial  liens  and  rights,  and 
In  the  case  of  redemption  of  land  in  this  state 
Ipso  facto  work  a  restoration  to  the  judg- 
ment debtor,  or  his  successor  In  interest,  of 
bis  title.  As  to  the  argument  of  hardship 
upon  the  purchaser,  in  that  the  result  must 
be  that  he  is  deprived  of  his  title  or  of  his 
Hen  without  the  payment  of  the  money,  this 
is  -well  answered  by  the  Supreme  Court  of 
Minnesota  In  Moore  t.  Norman,  43  Minn.  428, 
45  N.  W.  857,  9  L.  R.  A.  66,  19  Am.  St  Rep. 
247,  where  It  is  said:  "If  the  mortgagor 
does  not  tender  the  full  amount  due,. the  Hen 
of  the  mortgage  is  not  extinguished,  and  he 
runs  no  risk  in  accepting  it  If,  upon  the 
other  band.  It  Is  sufficient  In  amount,  his 
debt  Is  pal^  and  that  is  all  he  has  any  right 
to  demand.  It  Is  his  own  folly  If  he  at- 
tempts to  exact  more  than  the  exact  amount 
The  proof  should  be  clear  that  It  was  fairly 
made,  deliberately  and  Intentionally  refused 
by  the  mortgagee,  that  sufficient  opportunity 
was  afforded  to  ascertain  the  amount  due. 
And  that  a  sum  sufficient  to  cover  the  whole 
amount  due  was  absolutely  and  uncondition- 
ally tendered."  And  to  like  effect  Is  Mitchell 
V.  Roberts,  17  Fed.  776,  where  the  Circuit 
Court  says:    "This  rule  accords  with  Justice 
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and  fair  dealing.  It  would  be  an  exceedingly 
great  hardship  on  the  debtor,  if  the  creditor 
had  the  right  to  refuse  to  accept  payment  of 
the  debt  after  It  was  due,  and  at  the  same 
time  retain  the  debtor's  property,  or  a  lien 
upon  It  for  the  debt  Advantageous  sales 
would  be  prevented,  collections  delayed,  and 
credit  lost  by  the  inability  of  the  debtor  to 
free  his  property.  In  many  cases  debtors 
would  be  ruined  before  they  could  obtain  re- 
lief by  the  slow  process  of  a  bill  in  equity  to 
redeem,  and  on  a  bill  to  redeem  a  debtor 
would  have  to  pay  Interest  and  costs  down 
to  the  decree  imless  he  had  kept  the  tender 
good.  Thus  the  debtor.  In  order  to  i«otect 
himself  against  Interest  and  costs,  would  be 
deprived  ot  both  his  property  and  the  use  of 
his  money,  at  the  pleasure  of  his  creditor,  or 
until  the  end  of  a  chancery  suit  could  be 
reached.  On  the  other  hand,  a  creditor  who 
refuses  to  receive  payment  of  his  debt,  when 
lawfully  tendered,  cannot  complain  at  the 
loss  of  his  security  for  that  debt,  'because  it 
shall  be  accounted  his  own  folly  that  he  re- 
fused the  money  when  a  lawful  tender  of  It 
was  made  unto  him.' " 

As  to  appellanf  a  objection  that  the  tender 
was  not  kept  good,  the  answer  ia  that  It 
was  not  necessary  to  keep  it  good  for  the 
purposes  of  plaintiff's  action.  It  was  the  ten- 
der Itself  and  its  refusal  which  Instantane- 
onsly  worked  the  discharge  ot  the  purchaser's 
lien  and  the  divestiture  of  hlB  title.  The  ef- 
fect of  the  tender  did  not,  of  course,  operate 
as  a  payment  of  the  debt  for  all  purposes. 
The  debt  still  remained  due,  but  the  sole 
right  that  remained  in  the  purchaser  was 
an  action  at  law  for  the  recovery  of  the  mon- 
ey. For  the  purpose  of  paying  the  debt,  or 
stopping  the  running  of  Interest,  or  maintain- 
ing a  suit  to  redeem.  It  Is,  of  course,  necessa- 
ry to  keep  the  tender  good;  but  the  lien  Is 
extinguished  and  the  title  divested  without 
this.  This  Is  the  general  rule,  recognlssed  in 
Hershey  v.  Dennis,  63  Cal.  77,  and  in  the  de- 
cisions of  our  sister  states.  Thus,  in  Loomis 
V.  Pingree,  43  Me.  299,  the  Supreme  Court 
says:  "It  Is  said  the  money  tendered  should 
have  been  brought  Into  court  This  is  not 
an  action  to  recover  the  money.  An  offer  of 
payment  -within  the  time  allowed  by  law, 
for  the  purpose  of  sa-vlng  the  forfeiture,  must 
be  regarded  for  this  purpose  as  equivalent 
to  an  actual  payment  made  at  the  time  of 
the  offer."  In  Kortrlght  v.  Cady,  21  N.  T. 
343,  78  Am.  Dec  145,  It  la  said:  "A  tender 
of  the  principal  and  interest  of  a  mort- 
gage debt,  at  any  time  befor^e  foreclosure, 
though  after  the  day  appointed  for  the  pay- 
ment thereof,  discharges  the  lien  of  the  mort- 
gage; but  the  debt  reinalna.  In  such  case,  It 
is  not  necessary  that  the  tender  Should  be 
kept  good;  nor  In  a  foreclosure  suit  is  it  req- 
uisite to  bring  the  money  into  court,  since 
the  land  Is  discharged."  And  again,  In  Adair 
V.  Cummin,  48  Mich.  383,  12  N.  "W.  495,  It  Is 
said:  "When  the  tender  was  refused,  the 
lien  was  discharged,  and  the  mortgage  gave 
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no  ngbt  thereafter  to  disturb  her  i^Mea- 
Blon.  B«  right  to  the  property  waa  ren- 
dered plenary,  and  waa  not  dependent  at  all 
on  the  tender  being  kept  good."  And  the 
CtrctUt  Court  In  Mitchell  t.  Roberta,  snpra, 
aaya:  "The  role  la  aettled  that  a  tender  of 
the  debt  for  which  the  property  la  pledged 
aa  security  extinguishes  the  Hen,  and  the 
pledgor  may  recover  the  pledge  or  ita  value 
In  any  proper  form  of  action  without  keei*- 
Ing  the  tender  good  or  bringing  the  money 
Into  court,  because,  like  a  tender  of  the  mort- 
gage debt  on  the  law  day,  the  tender  having 
once  operated  to  dlacharge  the  Hen,  It  la  gone 
forever." 

Plaintiff,  therefore,  waa  entitled  to  main- 
tain this  action  In  ejectment,  since  the  ten- 
der operated  Instantaneonaly  to  redeem  the 
property  and  revest  the  title  In  the  redemp- 
tioner.  Phillips  v.  Hagart,  113  CaL  652,  45 
Fac.  843,  64  Am.  8t  Rep.  869.  In  tho  case 
«f  personal  property,  where  the  lien  la  lost 
by  tender,  the  pledgor  may  maintain  the  ap- 
propriate personal  actlona  of  trover  or  re- 
plevin, and  in  the  case  of  realty  his  action 
may  either  be  to  quiet  title,  aa  In  Herahey  t. 
Dennla,  suinra,  or  ejectment,  aa  In  PhllUpa  t. 
Hagart,  aupra.  A  minor  question  has  arisen 
aa  to  the  proper  amount  of  the  money  Judg- 
ment rendered  in  thla  caae.  To  core  the 
poasiblllty  of  error  In  this  regard,  respond- 
ent has  ofTered  to  waive  all  of  auch  Judgment 
In  excess  of  the  sum  of  1316.25. 

The  Judgment  and  order  apiwaled  from  are 
affirmed,  the  amount  of  the  money  Judgment 
being  modified  from  $447  to  I316.2S. 

We  concur:  LORIGAM,  J.;  McFARLAND, 
J.;  VAN  DYES,  J.;  ANGBLLOTTI,  J.; 
SHAW,  J. 


a«  Cal.  (42) 

BARNUM  T.  COCHRANB  et  aL    (S.  F.  2,360.) 

(Supreme  Court  of  California.    June  20,  1904.) 

BALES— COVENANTS  TO  ruSNISH  TTTLE— BBXACB 
—SUBSTANTIAL   nAMAQCS. 

1.  A  purchaser  of  peraonalty,  who  has  taken 
possession  under  a.  bill  of  sale  purporting  to 
convey  title,  and  who  is  In  the  nndisputed  pos- 
session and  enjoyment  thereof,  is  not  entitled 
to  recover  substantial  damages  based  on  the 
breach  of  the  seller's  covenant  to  furnish  a  good 
aUfc 

Etepartment  %  Appeal  from  Superior 
Court,  City  and  County  of  San  Francisco; 
Wm.  R.  Daingerfield,  Judge. 

Action  by  Amelia  D.  Barnum  against  Jamea 
W.  Cochrane  and  another.  From  a  Judgment 
for  plaintiff,  defendants  appeal.    Reversed. 

W.  M.  Cannon,  for  appellants.  Crandall  A 
Bull,  for  respondent 

PER  CURIAM.  This  Is  an  action  for  dam- 
ages for  false  and  fraudulent  representatlona 
by  which  plaintiff  was  Induced  to  pnrchaae  a 
certain  hotel  property  aituated  at  Point  Tibn- 
ron,  in  Marin  county,  alleged  to  oonalst  of  a 


hotel  building  and  fnmltnre  and  an  11-year 
leaae  of  the  land  on  which  the  aame  was  ait- 
uated. The  plaintiff  had  a  verdict  and  Judg- 
ment for  $l,46a  Both  defendonta  appeal 
from  the  Judgment  The  defendant  McIJeod 
also  appeals  from  an  wder  denying  blm  a  new 
trial. 

The  false  and  fraudulent  representations 
complained  of  related  to  the  character  and 
profits  of  the  hotel  businesa  carried  on  In  the 
building  purchased,  to  the  character  and 
value  of  the  furniture,  and  to  the  value  of  the 
good  will  of  said  business.  The  complaint 
also  alleged  that  defendants  falsely  repre- 
sented "that  they  had  and  were  authorized  to 
sell"  said  property,  "and  that  said  defendants 
could  and  would  furnish  a  good  and  perfect 
title  to  said  hotel  businesa,  hotel  furniture, 
and  property  aforesaid  to  a  purchaser  there- 
of," and  that  these  repreaentationa  were 
false,  "and  said  defendants  were  not  able  and 
did  not  furnish  to  said  plaintiff  a  good  or  per- 
fect, or  any,  title  to  said  property."  The 
complaint  contained  so  allegation  that  the 
plaintiff  was  ousted  or  evicted  from  the  prem- 
ises, nor  was  there  any  evidence  to  that  ef- 
fect; but  on  the  contrary,  the  evidence  show- 
ed that  the  plaintiff  went  Into  possession  of 
the  premises  soon  after  the  sale  and  contin- 
ned  in  such  possession  up  to  the  time  of  the 
trial  of  the  case.  The  court  instructed  the 
Jury,  at  the  request  of  defendants,  as  follows: 
"There  is  no  representation  charged  in  the 
complaint  herein  to  the  effect  that  defend- 
ants, or  either  of  them,  falsely  or  fraudulent- 
ly represented  that  the  title  to  said  property 
was  good  or  perfect;  but  the  representation 
charged  is  that  defendants  falsely  and  fraud- 
ulently represented  that  they  could  and  would 
furnish  a  good  and  perfect  title  to  the  hotel 
building,  hotel  furniture,  and  property  de- 
scribed in  aald  complaint  to  a  purchaser 
thereof.  Yon  are  therefore  instructed  that 
there  can  be  no  recovery  In  this  action  against 
defendants,  or  either  of  them,  on  the  ground 
of  false  or  fraudulent  repreaentationa  aa  to 
the  state  of  the  title  to  said  property  at  the 
time  of  the  purchase  thereof."  The  court  of 
Its  own  motion  added  to  this  instruction  aa 
follows:  "But,  if  auch  representation  waa 
made  as  alleged.  It  constitutes  a  contract  to 
make  the  title  good  within  a  reasonable 
time."  At  the  request  of  plaintiff  the  Jnry 
were  Instructed  aa  follows:  "If  the  joty 
shall  find  from  the  evidence  that  the  defend- 
ants agreed  to  give  Mrs.  Barnum  a  good  title 
to  the  property  in  question,  then  they  are 
bound  to  furnish  such  title;  and,  if  they  fall 
to  do  80,  then  your  verdict  should  be  for  the 
plaintiff.  If  you  shall  find  from  the  evidence 
that  either  one  of  said  defendants  agreed  to 
furnish  Mrs.  Barnum  with  a  good  title  to  the 
property  in  question,  then  I  Instruct  you  that 
the  plaintiff  la  entitled  to  a  verdict  in  her 
favor,  as  against  the  defendant  ao  agreeing  to 
give  ber  a  good  title,  if  either  defendant  so 
agreed."  The  court  refused  defendanta'  re- 
quested instruction  aa  foUowas    "You  ara  la- 
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structed  that  you  cannot  award  plaintiff  sub- 
stantial damages  for  breach  of  covenant  to 
furulsb  a  good  and  perfect  title  In  this  ac- 
tion, as  no  substantial  damages  have  been 
proved;  but,  if  you  And  In  her  favor  on  that 
issue  alone,  you  can  only  award  her  nominal 
damages,  say  one  dollar." 

The  action  of  the  court  as  to  these  instruc- 
tions was  duly  excepted  to,  and  it  is  now 
claimed  on  behalf  of  appellants  that  the  court 
therein  committed  prejudicial  error.  We 
think  this  contention  must  be  upheld.  No  ef- 
fort seems  to  have  been  made  to  produce  evi- 
dence as  to  what  extent,  or  how  or  wherein, 
plaintiff  had  suffered  damage  by  reason  of 
any  failure  to  furnish  a  good  title.  From  the 
instructions  the  jury  were  left  to  presume 
that  they  might  And  substantial  damages 
from  failure  on  the  part  of  defendants  to  com- 
ply with  their  agreement  to  furnish  good  ti- 
tle, even  though  there  was  nothing  to  show 
that  plaintiff  had  either  been  evicted  or  dis- 
turbed in  her  possession  and  enjoyment  of 
the  premises,  or  had  been  put  to  any  expense 
to  make  her  title  good.  The  propert7  in  ques- 
tion, including  the  lease  for  years,  is  personal 
property.  Jeffers  v.  Easton,  etc.,  113  Cal.  345, 
45  Pac.  eSO.  The  plaintiff  had  gone  into  pos- 
session of  it  under  a  bill  of  sale  furnished  by 
defendants  and  purporting  to  convey  title  to 
the  property;  and  it  is  clear  that  the  full  pos- 
session and  enjoyment  of  this  property  could 
not  be  retained  by  plaintiff  and  at  the  same 
time  she  be  permitted  to  recover  as  for  a  loss 
of  It  Burt  v.  Dewey,  40  N.  T.  283,  100  Am. 
Dec.  482.  She  bought  the  prc^wrty  to  run  tt 
as  a  hotel.  If  she  stays  the  11  years  out,  and 
then  is  permitted  to  remove  it,  and  no  one 
thereafter  interferes  with  her  right  to  the 
property,  she  will  have  suffered  no  damage  by 
reason  of  any  failure  to  turnlsh  good  title. 
To  recovw  damages  for  defect  of  title  to  per- 
sonal property,  it  must  be  alleged  and  shown 
that  plaintiff  has  suffered  damages  thereby. 
The  rule  is  the  same  where  the  claim  for  dam- 
ages is  based  on  breach  of  agreement  to  fur- 
nish good  title  as  it  is  where  the  action  is  for 
breach  of  warranty  of  title.  Indeed,  an 
agreement  to  furnish  a  good  title,  followed  by 
a  bill  of  sale  of  the  property,  is  in  effect  a 
warranty  of  title.  This  rule  that  the  vendee 
cannot  recover  on  such  warranty  while  still  re- 
taining undisputed  possession  of  the  property 
has  been  frequently  recognized  In  this  state. 
Gross  V.  Kierski,  41  CaL  112;  Palmtag  t. 
Doutri<^  69  Cal.  154,  43  Am.  R^.  246;  Al- 
lien ▼.  Fi7al,  60  Cal.  215;  Jeffers  v.  Easton, 
etc.,  113  Cal.  845,  45  Pac.  680.  In  this  case, 
to  warrant  a  recovery  upon  a  covenant  for 
good  title,  the  complaint  should  have  sho%vn 
that  plaintiff  had  been  disturbed  in  her  pos- 
session or  in  some  way  put  to  expense  by  rea- 
son of  defect  of  title;  also,  the  evidence 
should  have  snstained  that  branch  of  the 
case.  For  these  reasons  the  instructions  ask- 
ed by  defendant  to  the  effect  that  this  was 
not  a  pr<^)er  case  to  award  damages  for 
breach  of  covenant  to  fUTBlsb  good  title 
77P.-42 


should  have  been  given,  and  the  Instructions 
to  the  contrary  were  erroneous. 

Many  other  errors  are  claimed  by  appel- 
lants; but  as  most  of  them  arose  from  a  mis- 
understanding of  the  scope  of  the  action  al- 
ready discussed,  and  as  none  of  them  may 
arise  upon  another  trial  of  the  case,  it  seems 
unnecessary  to  further  discuss  them  here. 

The  judgment  and  order  are  reversed. 


I4a  Cal.  646 

ALFERITZ  et  al.  T.  ARRIVILLAOA  et  al. 

(Sac.  1,109.) 
(Supreme  Court  of  California.    June  21,  IWH.) 

HUSBAND   AND    WIFE — CONVEYANCE   TO    WIFE— 

SEPABATE  PBOPEBTY— PRESUMPTIONS 

—EVIDENCE. 

1.  Under  the  express  provisions  of  Civ.  Code, 
S  164,  property  conveyed  to  a  married  woman 
by  an  instrument  in  writing  ia  presumed  to  be 
her  separate  property. 

2.  Evidence  on  the  issue  whether  property 
conveyed  to  a  married  woman  is  her  separate 
property  or  is  community  property  examined, 
and  held  insufficient  to  overcome  the  presump- 
tion created  by  Civ.  Code,  (  164,  that  it  Is 
her  separate  property. 

3.  A  deed  by  a  husband,  conveying  bis  own 
or  the  community  property  to  the  wife,  vests 
in  her  the  property  as  her  separate  property, 
in  the  absence  of  evidence  of  a  contrary  intent; 
Civ.  Code,  {  158,  authorizing  husband  or  wife 
to  enter  into  any  transaction  with  the  other 
respecting  property  which  either  might  do  if  un- 
married. 

4.  A  deed  made  by  a  third  person  to  a  wife 
at  the  husband's  request  vests  in  her  the  prop- 
erty aa  her  separate  property,  in  the  absence 
of  evidence  of  a  contrary  intention. 

Commissioners'  Decision.  Department  2. 
Appeal  from  Superior  Court,  Merced  (boun- 
ty;   E.  N.   Rector,  Judge. 

Action  by  George  C.  Alferltz  and  another, 
executors  of  Peter  Alferitz,  deceased,  against 
Martin  Arrivillaga  and  others.  From  a  judg- 
ment of  nonsuit  as  to  defendant  Menjoulet, 
plaintiffs  appeal.     Affirmed. 

Lyman  I.  Mowiy,  for  appellants.  F.  H. 
Henderson,  for  respondent 

COOPER,  a  Action  to  quiet  title.  At  the 
close  of  plaintiffs'  testimony  the  court,  ou 
motion  of  respondent  granted  a  nonsuit 
Judgment  was  accordingly  entered  for  res- 
pondent This  appeal  is  from  the  judgment, 
for  the  purpose  of  reviewing  the  order  grant- 
ing the  nonsuit  The  complaint  sought  to 
have  plaintiffs'  title,  as  executors,  quieted  to 
the  lands  therein  described,  conslstiug  of 
several  thousand  acres.  The  answer  of  re- 
spondent disclaimed  any  interest  or  claim 
to  any  portion  of  the  land  described  In  the 
complaint  except  320  acres,  which  respond- 
ent alleged  belonged  to  him  In  foe  siinplp. 
The  controversy  Is  as  to  this  320  acres. 

Martin  Arrivillaga  and  Francisca  Arrivil- 
laga were,  at  all  times  set  forth  In  the  plead- 
ing, husband  and  wife.  The  plaintiffs  claim 
title  through  a  sheriff's  deed  upon  foreclosure 
proceedings  to  foreclose  a  mortgage  executed 
by  the  husband  to  plaintiffs'  estate  upon  all 
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tbe  lands  described  in  the  complaint  The 
respondent  claims  title  to  the  320  acres  by 
virtue  of  a  deed  executed  and  delivered  to 
him  for  a  valuable  consideration  by  the  wlf& 
The  record  title  to  the  320  acres  was  never 
In  the  husband,  and  no  such  claim  Is  made ; 
but  appellants  claim  that  It  was  community 
property,  and  passed  by  the  mortgage  and 
the  subsequent  foreclosure  proceedings  to  the 
deceased.  The  wife's  title  came  through  two 
deeds  for  160  acres  each — the  first  being 
made  July  9,  1891,  by  Lulu  Ashcroft;  the 
second  being  made  August  15,  1881,  by  Fran- 
clsca  Sanchez.  These  deeds  were  both  ordi- 
nary grant,  bargain,  and  sale  deeds,  and  each 
recited  a  consideration  of  $10.  Section  164 
of  the  Civil  Ck>de,  which  was  in  force  at  the 
time  these  deeds  were  made  to  the  wife,  pro- 
vides that:  "Whenever  any  property  is  con- 
veyed to  a  married  woman  by  an  Instrument 
in  writing,  tbe  presumption  is  that  the  title 
is  thereby  vested  in  her  as  her  separate  prop- 
erty." A  presumption  Is  a  deduction  which 
the  law  expressly  directs  to  be  made  from 
certain  facts,  and,  unless  controverted,  the 
finding  must  be  according  to  the  presxunptioD. 
Code  Civ.  Proc.  §5  1^9,  1961.  The  deeds 
were  made  to  the  wife  long  before  the  hus- 
band executed  the  mortgage  to  the  deceased. 
By  reason  of  the  deeds  the  wife  became  pre- 
sumptively tbe  owner  of  the  lands  therein 
described  as  her  separate  property.  It  was 
therefore  Incumbent  on  plaintiffs  to  over- 
throw this  presumption  by  sufficient  and 
proper  evidence.  The  burden  was  upon  plain- 
tiffs to  show  by  sufficient  evidence  that  the 
lands  so  conveyed  to  the  wife  were  communi- 
ty property.  This  evidence  must  have  been 
sufficient  to  Justify  the  court  in  finding  as  a 
fact  that  the  lands  were  community  property. 
The  trial  court,  after  hearing  the  evidence, 
concluded  that  it  was  Insufficient  and  grant- 
ed tbe  nonsuit. 

We  have  carefully  examined  the  evidence 
and  conclnde  that  tbe  nonsuit  was  properly 
granted.  The  appellants  attempted  to  show 
that  the  lands  in  contest  were  paid  for  out 
of  community  funds,  and  offered  some  evi- 
dence tending  to  show  such  facts.  Tbe  sub- 
stance of  the  evidence  is  that  about  the  1st 
of  July,  1891,  Martin  Arrlrillaga  wrote  to 
Dellepiane  &  Co.,  with  whom  he  was  doing 
business,  and  of  whom  deceased  was  a  mem* 
her,  requesting  that  $1,100  be  sent  to  blm  at 
Stockton  "to  pay  for  five  filings,"  Inclosing  in 
the  letter  five  printed  notices  of  intention  to 
make  final  proof  in  the  land  office  at  Stock- 
ton; two  of  the  notices  being  the  notices  of 
Ashcroft  and  Sanchez  respectively,  and  de- 
scribing the  land  here  In  contest  The  $1,100 
was  sent  to  Martin  Arrivillaga  as  requested, 
who  afterwards  sent  to  Delleplane  &  Co.  five 
separate  deeds  from  the  fire  parties  who  had 
made  final  proof  in  the  land  office;  two  oi 
tbe  deeds  being  the  deeds  to  the  wife  of  the 
lands  in  contest.  Delleplane  &  Co.  afterwards 
recorded  the  deeds,  always  kept  possession 
of  them,  In  due  time  procured  and  recorded 


tbe  patents  to  tbe  lands,  and  bave  always 
kept  possession  of  the  patents.  The  above  If 
in  substance  all  the  evidence  as  to  the  am- 
sideratlon  for  the  two  conveyances  to  Fran- 
cises Arrivillaga.  It  does  not  appear  whether 
in  fact  any  of  the  $1,100  was  paid  to  tbe 
grantors  of  the  lands  in  contest  It  does  not 
appear  bow  much  was  paid  for  tbe  two 
claims  conveyed  to  the  wife,  nor  how  mnch 
was  paid  for  either  of  them.  Tbe  purchase 
price  is  not  mentioned.  It  may  be  that  the 
$1,100  was  all  paid  to  the  parties  who  made 
final  proof  on  tbe  three  other  claims.  It  may 
be  that  the  cimveyances  were  made  to  tbe 
wife  in  payment  of  a  debt  due  her  from  her 
husband.  He  may  have  intended  the  prop- 
erty to  be  a  gift  to  her.  He  certainly  bad 
and  intended  to  have  the  deeds  made  to  her. 
A  deed  of  conveyance  is  not  merely  evidence 
of  a  gift  or  other  grant  It  Is  the  gift  or 
grant  itself,  and  ipso  facto  operates  to  trans- 
fer or  convey  the  title  of  the  property  de- 
scribed to  the  grantee.  Civ.  Code,  S  1053: 
Shanaban  v.  Crampton,  92  Gal.  13,  28  Pac. 
50;  Hamilton  v.  Hubbard,  134  GaL  605,  65 
Pac.  321,  66  Pac.  860. 

In  this  state  a  husband  may  make  a  deed, 
whether  of  bis  own  or  community  property, 
to  his  wife,  and  In  sncb  case  it  is  well  set- 
tled that,  in  the  absence  of  evidence  of  a 
contrary  intent,  tbe  deed  will  v^t  in  her  tbe 
land  conveyed  as  her  s^arate  property.  Civ. 
Code,  (  168 ;  Bnrkett  v.  Burkett  78  GaL  312, 
20  Pac.  715,  BUB.  A.  781,  12  Am.  St  Bq). 
68;  Taylor  v.  Opperman,  79  Gal.  471,  21 
Paa  869;  Carter  v.  McQuade,  83  Gal.  274, 
23  Pac.  348;  Ions  v.  Harbison,  112  Gal.  266, 
44  Pac.  572 ;  Tlllaux  v.  Tlllaux,  115  Cal.  672, 
47  Pac.  691;  Hamilton  v.  Hubbard,  supra. 
And  tbe  same  principle  applies  where  tbe 
deed  Is  made  by  a  third  party  to  the  wife  at 
the  husband's  request  Hamilton  v.  Hubbard, 
supra,  and  cases  cited.  Here  all  presump- 
tions are  In  favor  of  the  conveyances  to  the 
vrlfe.  They  are  presumed  to  have  been 
made  for  a  consideration  paid  by  the  wife, 
or,  if  we  concede  that  the  consideration  was 
paid  by  the  husband.  It  will  be  presumed  that 
tbe  property  was  intended  as  a  gift  to  the 
wife  as  her  separate  property.  Tbe  law  will 
not  allow  Idle  presumptions  to  be  indulged 
in  as  against  a  deed  delivered  and  recorded. 
Facts  roust  be  nroven  from  which  it  Is  clearly 
made  to  appear  that  the  property  In  such 
case  is  community  property,  or  tbe  deed  will 
be  given  effect  according  to  its  terms.  Here 
sufficient  facts  to  show  that  the  property  was 
community  property  were  not  proven.  Ifeith- 
er  tbe  husband  nor  the  wife  was  called  as  a 
witness.  The  land  bad  stood  in  tbe  wife's 
name  for  more  than  two  years  before  the 
mortgage  was  executed  by  tbe  husband.  It 
80  stood  of  record  at  the  time  of  the  execn- 
tion  of  the  mortgage,  and  yet  the  wife's  sig- 
nature was  not  obtained  thereto. 

If  the  views  above  expressed  are  correct 
it  becomes  unnecessary  to  decide  tbe  ques- 
tion as  to  whether  or  not  the  plaintiff  can 
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mKlntalB  an  action  to  quiet  title,  aa  agalnat 
one  holding  the  legal  title. 
We  advlae  that  the  Judgment  be  affirmed. 

We  omcar:    BARRISON,  O.;  OHIPMAN, 


For  the  reasons  glyen  In  the  foregoing 
epinlon,  the  judgment  Is  affirmed:  McFAIt- 
liAND,  J.;   HBNSHAW,  J.;  LOBI6AN,  J. 


aa  Cal.  664) 

PAINB  et  aL  v.  SAN  BBRNAEDINO  VAL- 
liBY  TRACTION  CO.    (L.  A.  1,443.) 

(Supreme  Coort  of  California.    Jane  22,  1904.) 

BTBKBT  HAILBOADS— OOLLIBIOna— PSBSORAI.  IR- 
JXTBIES— nifDIHOS  OF  FACT— CONCLUSIVENESS 
— BOmClENCT  TO  BTTPPOBT  JUDQlfBNT— IH- 
JUBT  TO   WIFB— JTrDOVKHT. 

1.  In  determining  whether  the  findings  of  fact 
aapport  the  judgment,  the  findings  must  receive 
such  a  construction  as  will  uphold  rather  than 
defeat  the  Judgment;  and  if,  from  the  facts 
found.  Other  tacts  may  be  inferred  which  sup- 
port the  Judgment,  it  will  be  assumed  that  the 
trial  court  made  the  inferences. 

2.  Where  a  street  car,  as  it  approached  a 
crossing  200  feet  away,  was  running  at  the 
rate  of  25  miles  an  hour,  and  the  motorman 
made  no  effort  to  slacken  Its  speed  until  he 
reached  the  croesing,  and  the  street  car  col- 
lided with  a  buggy  at  the  crossing  and  injured 
Its  occupant,  it  is  reasonable  to  infer  that  the 
collision  was  the  result  of  the  mode  of  oper- 
ating the  ear,  and,  in  the  absence  of  any  other 
fact  from  which  the  collision  could  have  been 
caused,  the  finding  of  the  court  that  the  com- 
pany was  negligent  in  its  management  of  the 
car  involres  the  inference  that  the  collision  re- 
sulted from  this  negligence,  ao  aa  to  sustain  a 
judgment  for  plaintllf. 

8.  Where  the  injury  to  plaintiff  resulted  di- 
rectly fr«Hn  a  collision  of  a  street  car  with  a 
bngxy  In  which  she  was  riding,  and  where  the 
cofllnon  was  caused  by  the  negligence  of  the 
company,  the  finding  of  the  court  that  plaintiff 
waa  injured  by  reason  of  the  company's  neg- 
ligent act.  and  that  it  is  liable  therefor,  is  not 
tendered  insufflcient  to  support  plaintiff  s  judg- 
ment by  the  statement  in  the  finding  that  plain- 
tiff sustained  the  injury  by  reason  of  the  col- 
lision. 

4.  In  the  abaence  of  a  bill  of  exceptions,  it 
will  be  presumed  that  the  evidence  was  suffi- 
cient to  support  the  findings  of  the  court. 

6.  As  damages  resulting  from  a  personal  in- 
Jury  to  the  wife  are  oommnnity  property,  and 
the  hnaband  is  a  necessary  party  to  an  action 
therefor,  a  Judgment  for  such  damagea  ia  prop- 
erly rendered  ui  favor  of  both. 

Oommlaslonera'  Decision.  Department  2. 
Appeal  from  Superior  Court,  San  Bernardino 
County;  Frank  F.  Oster,  Judge. 

Action  by  Texas  M.  Paine  and  husband 
against  the  San  Bernardino  Valley  Traction 
Company.  From  a  Judgment  for  plalntUIa, 
defendant  appeals.    Affirmed. 

B.  R.  Annable  and  Goodcell  &  Leonard, 
for  appellant  h.  M.  Sprecher  and  Henry 
M.  Willis,  for  respondents. 

HARRISON,  0.  The  plaintlfCB  are  hus- 
band and  wife,  and  brought  this  action  to 
recover  damages  from  the  defendant  for  a 
persona]  injury  sustained  by  the  wife  by 


reason  of  the  negligence  of  tbe  defendant 
The  case  was  tried  by  the  coort  without  a 
Jury,  and  findings  and  Judgment  were  given 
in  favor  of  tbe  plaintiffs.  The  defendant 
has  appealed  from  the  Judgment  qpon  tbe 
grotmd  that  it  Is  not  sustained  by  flie  find- 
ings, bringing  the  appeal  here  upon  the  Judg- 
ment roll  without  any  bill  of  exceptions. 

The  plaintiffs  were  driving  in  a  buggy  ia 
the  city  of  San  Bernardino,  along  O  street 
in  a  northerly  direction  towards  Third  street 
and  had  reached  the  south  crosswalk  of  tbe 
intersection  of  said  streets  when  they  per- 
ceived a  car  of  the  defendants  on  Third 
street,  about  200  feet  west  of  the  crossing, 
coming  towards  them  from  the  west  which 
was  being  propelled  by  electricity  at  the  rate 
of  from  25  to  30  miles  an  hour.  By  reason 
of  obstructions  to  their  view  to  the  west,  the 
plaintiffs  were  unable  to  see  the  car  until 
they  were  at  said  crosswalk,  or  to  bear  any 
warning  of  its  approach.  The  motorman  of 
the  car  saw  the  buggy  and  horse  approach- 
ing the  line  of  the  road  when  the  front  of 
the  car  was  200  feet  west  of  the  crossing, 
but  made  no  effort  to  stop  the  car  or  slack- 
en its  speed  until  it  reached  the  west  side 
of  O  street  Immediately  npon  seeing  the 
car  the  plaintiffs  turned  their  horse's  head 
sharply  to  the  east  cramping  the  buggy  as 
far  as  possible,  but  notwithstanding  their 
precaution  the  car  violently  struck  the  left 
front  wheel  of  tbe  buggy  and  hurled  it  to- 
gether with  the  plaintiffs,  to  the  ground,  and 
dragged  them  a  great  distance  thereon.  The 
court  found  "that  plaintiffs  acted  with  due 
care  and  caution  in  approaching  said  croas- 
Ing,  and  did  not  contribute  to  the  said  acci- 
dent by  any  negligent  act  br  conduct  on  their 
part;  that  defendant  was  guilty  of  n^ll- 
gence  hi  the  operating  and  managing  of  said 
car,  and  In  running  at  the  said  rate  of 
speed;"  and  that  by  reason  of  said  negli- 
gent acts  and  conduct  of  defendant  and  said 
collision,  the  plaintiff  wife  was  severely  in- 
jured in  her  person,  and  suffered  great  pain 
and  suffering,  to  her  damage  in  the  sum  of 
$800.  The  appellant  urges  that  inasmuch  as 
the  injury  was  caused  by  the  collision,  and 
aa  the  court  does  not  ezpreasly  find  that  the 
collision  was  caused  by  reason  of  the  neg- 
ligent act  and  conduct  of  the  defendant  its 
liability  for  the  injury  is  not  shown. 

It  is  a  well-settled  rule  that  the  findings 
of  fact  made  t>y  the  trial  court  are  to  re- 
ceive such  a  construction  as  will  uphold  rath- 
er thab  defeat  its  Judgment  thereon.  It  is 
the  province  of  the  trial  court  to  make  any 
Inference  of  fact  which  may  be  drawn  from 
the  evidence  before  it  or  from  the  facts 
fbund  by  it  and  if,  from  the  facta  which  it 
has  found,  other  facta  may  be  inferred  which 
will  support  the  Judgment,  it  will  be  assum- 
ed that  the  trial  court  made  such  inferences. 
If  different  Inferences  may  be  drawn  from 
those  facts,  this  court  will  not  upon  an  ap- 
peal from  tbe  Judgment  draw  an  Inference 
contrary  to  that  drawn  by  the  trial  court  or 
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which  win  have  the  effect  to  defeat  the  Judg- 
ment of  that  court  Breeee  t.  Brooks,  97 
OaL  77,  81  Fac  742,  22  L.  B.  A.  257;  Gould 
T.  Eaton,  Ul  Cal.  644,  44  Pac.  310,  52  Am. 
St  Bep.  201;  People's  Home  Savings  Bank 
y.  Bickard,  139  Cal.  285,  73  Pac.  858. 

If  the  car  was  running,  at  a  point  200  feet 
west  of  the  crossing,  at  the  rate  of  25  miles 
an  hour,  and  the  motorman  made  no  effort 
to  Blacken  Its  speed  until  be  reached  the  west 
Bide  of  the  crossing,  and  it  struck  the  buggy 
violently  and  hurled  its  occupants  to  the 
ground,  it  Is  a  reasonable,  if  not  an  almost 
irresistible,  inference  that  the  collision  was 
the  result  of  this  mode  of  operating  the  car; 
and,  in  the  absence  of  any  other  fact  from 
which  the  coUlsion  could  have  been  caused, 
the  finding  of  the  court  that  the  defendant 
was  guilty  of  negligence  in  the  operating 
and  managing  of  said  car,  and  in  running 
at  said  rate  of  speed,  reasonably  involves  the 
inference  that  the  collision  was  the  result  of 
this  negligence.  The  Judgment  is  as  fully 
sustained  by  the  finding  as  if  such  finding 
had  been  expressly  made.  The  injury  to  the 
plaintiff  resulted  directly  from  the  collision 
of  the  car  with  the  buggy,  and,  If  this  colli- 
sion was  caused  by  the  negligence  of  the  de- 
fendant the  finding  that  she  was  injured  by 
reason  of  its  negligent  act  and  conduct  as 
well  as  its  liability  therefor,  is  not  impaired 
by  the  additional  statement  in  the  finding 
that  she  also  sustained  such  injury  by  rea- 
son of  the  collision. 

The  suggestions  In  the  appellanf  s  brief 
that  because  the  court  does  not  find  the  ex- 
act distance  from  the  crossing  at  which  the 
car  was  running  at  that  rate  of  speed,  or 
the  rate  of  speed  at  which  it  was  running 
when  the  motorman  first  saw  the  buggy,  or 
at  the  time  it  reached  the  west  side  of  the 
crossing,  or  how  great  was  the  width  of  O 
street  or  how  far  the  car  was  from  the 
buggy,  are  without  merit  Findings  of  fact 
are  to  be  liberally  construed  in  support  of 
the  Judgment  and  not  with  the  strictness 
appropriate  to  the  consideration  of  a  com- 
plaint which  is  attacked  by  a  special  demur- 
rer. In  the  absence  of  any  bill  of  exceptions, 
it  will  be  assumed  that  the  evidence  before 
the  conrt  was  ample  to  sustain  Its  findings. 
If  the  appellant  would  question  Its  suffi- 
ciency for  this  purpose,  or  would  claim  that 
the  evidence  ui>on  the  facts  above  suggested 
in  Its  brief  would  have  impaired  the  correct- 
ness of  the  findings,  it  should  have  present- 
ed the  same  in  a  bill  of  exceptions,  or  moved 
for  a  new  trial.  Not  having  done  so,  the 
findings  are  not  only  to  be  regarded  as  fully 
supported  by  the  evidence,  but  it  is  also  to 
be  assumed  that  there  was  no  evidence  be- 
fore the  court  which  in  any  respect  quali- 
fied or  limited  their  effect  or  the  ordinary 
constructlMi  to  be  given  to  the  language  in 
which  they  are  expressed. 

The  further  objection  to  the  Judgment 
that  because  the  court  has  found  that  only 
the  philntlfl  Texas  M.  Paine  sustained  dam- 


age by  reason  of  the  Injury,  the  conrt  had 
no  authority  to  render  Judgment  in  favor  of 
both  of  the  plaintiffs,  is  likewise  overruled. 
The  objection  here  made  was  presented  and 
directly  overruled  in  Neale  v.  Depot  Railway 
Co.,  94  Cal.  425,  29  Pac.  954,  and  agaUi  la 
Williams  v.  Casebeer,  126  Cal.  77,  58  Fac. 
380.  The  damages  resulting  from  a  person- 
al injury  to  the  wife  are  a  part  of  the  com- 
munity property,  and  the  husband  is  a  nec- 
essary party  to  an  action  for  their  recovery. 
McFadden  v.  Santa  Ana  B.  B.  Co.,  87  CaL 
464,  25  Pac.  681,  11  L.  B.  A.  252;  Lamb  v. 
Harbaugh,  106  Cal.  680,  39  Pac.  56.  The 
averment  In  the  complaint  that  the  jdaintiffB 
hare  been  damaged  by  reason  of  the  injuries 
to  the  wife  was  In  accordance  with  this  rule, 
as  was  also  the  entry  of  the  Judgment  In  fa- 
vor of  both  of  the  plaintiffs. 

The  Judgment  appealed  from  should  be  af- 
firmed. 

We  concur:   COOPEE,  C;  SMITH,  a 

For  the  foregoing  reasons  the  Judgment 
appealed  from  is  affirmed:  HENSHAW,  J.; 
LOBIQAN,  J.;    McFABLAND,  J. 


Itt  Cal.  m 
In  re  O'NBII/Ii.     (Cr.  1,145.) 

(Supreme  Court  of  Galifomia.    June  18,  1901.) 

aABBAB  CORPUS— SENTENCE   FOB   IHSUrFICISSI 
TKBU— VAUDITT. 

1.  Under  Pen.  Code,  f  220,  providing  that  an 
assault  with  Intent  to  rob  is  punlBhable  by  im- 
priaonment  in  the  state  prison  "not  leas  than 
one  nor  more  than  fourteen  years,"  and  section 
666,  providing  that  when  a  person,  having  been 
previously  convicted  of  petit  larceny,  snbae- 
quently  commits  a  crime  punishable  by  im- 
prisonment in  the  state  prison  for  a  tenn  ex- 
ceeding 10  years,  such  person  is  punishable  bj 
imprisonment  in  the  state  prison  not  less  than 
10  years,  a  sentence  for  less  than  10  years  on 
conviction  for  an  assault  with  intent  ts  rob, 
of  a  person  who  has  been  formerly  convicted 
of  petit  larceny,  though  perhaps  erroneous,  does 
not  render  the  judgment  void,  and  hence  habeas 
corpus  will  not  Ue  to  release  the  person  so 
sentenced. 

In  Bank.  Application  by  Hugh  O'Neill  for 
writ  of  habeas  corpus,  for  and  on  behalf  of 
Joseph  Beed,  against  3.  W.  Tompkins  as 
warden  of  the  state  prison,  to  secure  the  dis- 
charge of  said  Reed  from  custody.  Petition 
denied,  and  prisoner  remanded. 

Hugh  O'NeUl,  for  peUtioner.  J.  W.  Tomp- 
klna,  in  pro.  per. 

McFARLAND,  J.  Joseph  Beed,  whose  dis- 
charge from  the  custody  of  the  warden  of 
the  state  prison  at  San  Quentin  is  prayed 
for  in  the  petition  herein,  was  charged  In  the 
superior  court  with  robbery  and  a  former 
conviction  of  petit  larceny.  He  confessed 
the  prior  conviction  and  pleaded  "not  guilty" 
to  the  charge  of  robbery.  On  October  22, 
1903,  be  was  convicted  of  an  assault  with  li>- 
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tent  to  commit  robbery,  and  on  Norember  11, 
1908,  Judgment  was  entered  sentencing  blm 
to  the  state  prlaon  for  tbe  term  of  MTen 
years. 

It  Is  contended  that  the  Judgment  above  no- 
ticed Is  void  for  these  reasons:  Section  220 
of  the  Penal  Code  provides  that  a  person 
guilty  of  an  assault  with  Intent  to  commit 
robbery  la  punishable  by  Imprisonment  In 
tbe  state  prison  "not  less  than  one  nor  more 
than  fourteen  years,"  and  section  668  pro- 
vides that  when  a  person,  having  previously 
been  convicted  of  petit  larceny,  subsequent- 
ly commlta  a  crime  punishable  by  imprison- 
ment In  the  state  prison  for  a  term  exceeding 
ten  years,  such  person  Is  punishable  by  Im- 
prlBonment  In  tbe  state  prison  "not  less  than 
ten  years";  and  it  is  contended  that  on  ae- 
GOTUt  of  these  provisions  the  court  had  no 
jurisdiction  to  sentence  Reed  for  a  term  less 
than  ten  years,  and  that  the  Judgment  Is 
therefore  void.  But  this  contention  Is  not 
maintainable.  It  1>  not  necessary  to  consider 
whether,  upon  appeal  by  the  state,  the  Judg- 
ment would  be  held  to  be  erroneous,  and  the 
trial  court  directed  to  render  a  Judgment  of 
imprisonment  for  at  least  ten  years.  It  Is  not 
enough,  on  this  proceeding  of  habeas  cor- 
mis.  to  show  that  the  Judgment  is  aroneoos. 
It  must  be  shown  that  It  Is  void  for  want  of 
jurisdiction  to  render  it,  and  that  la  not 
shown  here.  The  Judgment  does  not  Impose 
any  kind  of  punishment  different  from  that 
prescribed  by  the  Code,  and,  as  was  said  In 
tbe  concarrlng  opinion  In  Six  parte  Soto,  88 
Gal.  629,  26  Pac.  630,  "It  is  within,  and  not 
in  excess  of,  the  authority  of  the  statute." 
If  the  Judgment  had  been  for  ten  years.  It 
wonld  have  been  a  Judgment  for  seven  years 
and  three  years  more,  and,  so  far  as  the  mere 
naked  question  of  Jurisdiction  Is  involved, 
tbe  power  to  sentence  for  the  longer  term  in- 
cludes tlie  power  to  sentence  for  tbe  shortet. 
Tbe  judgment  Is  not,  tlierefore,  wholly  void; 
and,  even  if  this  were  a  proceeding  In  which 
tlie  Jndgment  could  be  questioned  for  error, 
as  such  error,  if  any,  would  have  been  In 
favor  of  Reed,  be  would  not  be  aggrieved 
thereby.  Moreover,  U  we  could  hold  here 
that  the  Judgment  Is  Invalid,  it  Is  difficult  to 
see  what  course  could  be  pursued  other  than 
to  order  the  trial  court  to  enter  the  proper 
judgment  for  a  term  not  less  than  ten  years, 
wblcb  Judgment  would  be  greatly  prejudicial 
to  the  petitioner,  and,  of  course,  not  desired 
by  him.    See  People  v.  Riley,  48  Cal.  549. 

Petitioner  relies  on  Ex  parte  Bemert,  62 
Cal.  624.  That  case  may  possibly  be  distln- 
gulsbed  from  the  case  at  bar,  as  the  right  of 
a  municipality  to  pass  the  ordinance  for  the 
violation  of  which  the  petitioner  there  was 
held,  and  a  conflict  between  such  ordinance 
and  the  statute  of  the  state,  were  largely  dis- 
cussed; but,  if  what  was  decided  in  that  case 
is  Irreconcilably  Inconsistent  with  the  con- 
clusion hereinbefore  stated,  it  must  be  con- 
sidered as,  to  that  extent,  overruled. 

Tbe  prayer  of  the  petition  is  denied,  and 


tbe  said  Beed  remanded  to  the  custody  of  tbe 
said  warden,  and  tbe  writ  is  discharged. 

We  concur:  BEATTT,  0.  J.:  ANGBLLOT- 
TI,  J.;  SHAW,  J.;  VAN  DYKE,  J.;  LOBI- 
OAN,  J.;  HKNSHAW,  J. 


IM  Cal.  U* 
poor,  V.  BROTHERHOOD  OF  RAILROAD 
TRAINMEN.     (S.  F.  8.521.) 

(Supreme  Court  of  California.    June  21.  1904.) 

ACCIDEIfT    INBTTRAKCE— TOTAL    OISABILrrT— 
POLICY— C0N8TBDCTI0N. 

1.  The  constitution  of  a  mutual  benefit  as- 
sociation, of  which  plaintifF  was  a  member,  per^ 
mitted  a  certain  amount  on  claims  for  total 
disability  resulting  from  certain  physical  In- 
juries. The  following  section  provided  that  all 
claims  for  disability  not  coming  within  the  pre- 
ceding section  should  be  held  to  be  addressed 
to  the  systematic  benevolence  of  the  order,  and 
should  in  no  case  be  made  the  basis  of  any  legal 
liability  on  its  part;  that  every  such  claim 
should  be  referred  to  a  beneficiary  board,  and, 
if  approved,  the  claimant  should  be  paid  an 
amount  equal  to  the  amount  of  his  certificate; 
that  the  approval  of  the  board  should  be  re- 
quired as  a  condition  precedent  to  the  right  of 
any  such  claimant;  and  that  this  section  might 
be  pleaded  in  bar  of  any  suit  or  action  began 
to  enforce  the  payment  of  any  sndi  claim. 
Held,  that  plaintiff  could  not  maintain  an  ac- 
tion for  a  claim  for  total  disability  for  an  In- 
Jury  other  than  that  stated  in  the  first  section. 

Commissioners'  Decision.  Department  2. 
Appeal  from  Superior  Court,  Alameda  Coun- 
ty; S.  P.  Hall,  Judge. 

Action  by  A.  Pool  against  the  Brotherhood 
of  Railroad  Trainmen.  Judgment  for  de- 
fendant, and  plaintiff  appeals.    AflBrmed. 

W.  B.  RInebart,  for  appellant  Edward  A. 
Holman,  for  respondent 

COOPER,  0.  At  the  close  of  plainttiTB  tes- 
timony tbe  court  granted  a  nonsuit  and  Judg- 
ment was  entered  for  defendant  Tills  ap- 
peal la  from  the  Jndgment 

Tbe  action  was  brought  to  recover  $1,200 
claimed  to  be  due  plaintiff  on  a  I>eneflt  cer- 
tlflcate  issued  by  defendant  an  unincorporat- 
ed fraternal  and  mutual  benefit  association, 
of  which  plaintiff  was  a  member,  for  a  total 
and  permanent  disability,  caused  by  an  in- 
jury to  plalntUTs  spine  received  in  the  course 
of  bis  employment  PlaintUTs  rl^t  to  re- 
cover must  be  measured  by  bis  contract, 
which  must  be  read  with  the  constitution  and 
by-laws  of  defendant,  as  such  constitution 
and  by-laws  are  deemed  to  have  been  agreed 
to  by  every  member  thereof,  and  therefore  by 
this  plaintiff.  Section  45  of  the  defendant's 
constitution  provides:  "Disability  Claims. 
Any  member  in  good  standing  suffering,  by 
means  of  physical  separation,  either  the  loss 
of  a  band  at  or  above  the  wrist  Joint,  or  the 
loss  of  a  foot  at  or  above  the  ankle  joint  or 
suffering  the  loss  of  tbe  sight  of  both  eyes, 
shall  be  considered  totally  and  permanently 
disabled,  and  shall  receive  the  full  amount  of 
his  beneficiary  certiUcate,  and  not  otherwise." 
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Plaintiff  did  not  lom  a  hand,  or  a  foot,  or  suf- 
fer the  loss  of  the  sight  of  both  eyes,  and 
therefore  is  not  entitled  to  recover  under  the 
said  section  defining,  total  and  permanent  dis- 
ability; and  his  counsel  frankly  admits  that 
he  makes  no  such  claim.  But  he  bases  lus 
claim  upon  section  46,  which  reads  as  fol- 
lows: "Benevolent  Claims.  All  claims  for 
disability  not  coming  within  the  provisions  of 
section  45  shall  be  held  to  be  addressed  to 
the  systematic  benevolence  of  the  Brother- 
hood and  shall  in  no  case  be  made  the  basis 
of  any  legal  liability  on  the  part  of  the  Broth- 
erhood. Every  such  claim  shall  be  referred 
to  a  beneficiary  board,  composed  of  the  grand 
master,  first  vice  grand  master,  and  grand 
secretary  and  treasurer,  and,  if  approved  by 
said  board,  the  claimant  shall  be  paid  an 
amount  equal  to  the  full  amount  of  the  cer- 
tificate held  by  him,  and  such  payment  shall 
be  considered  a  surrender  and  cancellation  of 
such  certificate;  provided,  that  the  approval 
of  said  board  shall  be  required  as  a  condition 
precedent  to  the  right  of  any  such  claimant  to 
benefits  hereunder,  and  it  is  agreed  that  this 
section  tnay  be  pleaded  in  bar  of  any  suit  or 
action  at  law  or  in  equity  which  may  be  com- 
menced in  any  court  to  enforce  the  payment 
of  any  such  claim.  No  appeal  shall  be  al- 
lowed from  the  action  of  said  board  in  any 
case;  but  the  grand  secretary  and  treasurer 
shall  report  all  disapproved  claims  made  un- 
der this  section  to  the  succeeding  biennial 
convention  for  such  disposition  as  said  con- 
vention shall  deem  just  and  proper."  Plain- 
tiff notified  defendant  of  his  said  disability, 
and  furnished  proofs  in  due  form;  but  de- 
fendant, through  Its  beneficiary  board,  has 
r'eftased  <to  pay  plaintiff  or  to  allow  bis  claim 
in  any  sum  whatever. 

The  nonsuit  was  properly  granted.  Plain- 
tiff agreed  that  his  claim  should  be  "address- 
ed to  the  systematic  benevolence  of  the  Broth- 
erhood and  shall  in  no  case  be  made  the  ba- 
sis of  any  legal  liability  on  the  part  of  the 
Brotherhood.^  We  must  apply  the  ordinary 
rules  governing  contracts  to  the  agreement 
made  by  the  defendant  with  plaintiff  in  this 
case.  He  was  guarantied  to  be  paid  a  cer- 
tain sum  in  case  of  total  disability  from  the 
causes  set  forth  in  section  45  of  the  constitu- 
tion. He  paid  for  and  was  insured  against 
the  loss  of  a  liand  or  a  foot  or  of  both  eyes. 
Ills  contract  was  absolute  in  case  his  disabU- 
ity  bad  t>een  permanent  and  caused  in  the 
manner  defined  in  the  last-cited  section.  In 
other  cases  the  claim  was  of  a  purely  benev- 
olent nature.  The  beneficiary  board  bad  the 
power  to  allow  it  or  reject  it,  but  no  duty  was 
imposed  upon  such  board  to  allow  it  If  the 
board  reject  such  claim,  the  claimant  may 
have  it  acted  upon  by  the  next  biennial  con- 
vention, and  the  convention  may  make  such 
disposition  of  it  as  may  b«  deemed  just  and 
proper.  We  know  of  no  reason  why  such  con- 
tract may  not  be  made.  Xbe  plaintiff  was 
not  compelled  to  become  a  member  of  defend- 
ant, but,  having  become  such  member,  be 


jhnst  show  a  legal  liability  within  the  teams 
of  his  contract  before  he  can  recover  in  court 
In  Bacon  on  Baiefit  Societies,  {  94,  the  au- 
thor refers  to  the  leading  cases  and  says: 
"In  all  the  cases  it  has  been  held  that  the 
some  principles  govern  as  those  applying  to 
arbitrators,  and  when  the  prescribed  forms 
have  been  observed,  without  fraud  and  in 
good  faith,  the  decision  of  the  committee  or 
society  is  final."  It  was  said  by  this  court, 
speaking  through  Temple,  J.,  in  RobinscMi  v. 
Templar  liOdge,  I.  O.  O.  F.,  117  Cal.  875,  49 
Pac.  171,  69  Am.  St  B^.  193.  "When  a  suit 
has  been  brought,  it  is,  however,  a  defense  to 
his  claim  to  show  that  he  has  agreed  to  sub- 
mit his  demand  to  the  tribunals  of  the  lodge 
under  the  prescribed  procedure.  The  defend- 
ant iB  not  engaged  in  business  for  profit  It 
is  a  semicbarltable  institution.  It  collects 
dues  from  its  members  merely  to  distribute 
to  members  in  need  according  to  a  plan 
agreed  to  by  all.  It  would  seriously  interfere 
with  the  usefulness  of  these  mutual  aid  so- 
cieties if  their  funds  could  be  tied  up  by  end- 
less litigation."  See  further  Bacon  on  Bene- 
fit Societies,  S  400a;  Levy  v.  Magnolia  Lodge. 
I.  O.  O.  F.,  110  Cal.  297,  42  Paa  887;  Hass  t. 
Mutual  SeUef  Ass'n,  118  OaL  9,  49  Pac  1056; 
Hogan  T.  Pac.  Bndowment  League,  90  CaL 
249,  33  Pac.  924;  Hood  T.  Railway  Passen- 
gers, eta,  M.  B.  Ass'n  (G.  C)  31  Fed.  62;  Van 
Poucke  V.  Netberlaud,  etc.,  Soa,  63  Mich.  378, 
29  N.  W.  863;  AnacosU  Tribe  v.  Murbadi.  13 
Md.  91,  71  Am.  Dea  62K. 

This  is  not  a  case  of  an  arbitrary  adjudica- 
tion of  the  officers  of  a  benevolent  association, 
declaring  a  forfeiture  of  property  or  of  vest- 
ed rights.  It  is  simply  the  rejection  of  a 
claim  'that  the  lodge  might  in  its  charity  have 
allowed,  but  it  was  agreed  tliat  such  claim 
ahould  be  in  the  discretion  of  the  lodge  and 
not  the  basis  of  legal  liability.  Plaintiff  may 
have  been  unfortunate  in  becoming  a  member 
of  a  brotherhood  that  is  not  benevolent,  but 
the  court  cannot  undo  his  actions  in  thla  re- 
gard. ' 

It  is  advised  that  the  Judgment  be  affirmed. 

We  concur:    GRAY,  a;  CHIPMAN,  O. 

For  the  reasons  given  in  the  foregoing  opin- 
ion, the  judgment  is  affirmed:  McFARLAND. 
J.;  LOBIQAN,  J.;   HENSHAW,  J. 


144  Cal.  3 

JAMESON   V.    SIMONDS    SAW   CO.  et   al. 

(S.  F.  3.810.)* 
(Supreme  Court  of  California.    June  28,  1904.) 

APFSAIr— FINAL  JUDGMENT — DErAULTS. 

1.  A  default  judgment,  whether  legal,  within 
Code  Civ.  Proc.  S  414,  prescribing  the  procedure 
where  some  of  several  defendants  are  not  serv- 
ed, and  section  585,  providing  for  judgments  for 
failure  to  answer,  or  illegal  and  void,  is  a  final 
judgment  from  which  an  appeal  lies,  although, 
if  void,  defendant  might  also  move  to  set  the 
same  aside. 


•Keltearlnc  denied  July  21,  iiOi. 
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Department  2.  Appeal  from  Snperfor 
Court  City  and  County  of  San  Francisco; 
John  Hunt,  Judge. 

Action  by  W.  D.  Jameson  against  the 
Simonds  Saw  Company  and  the  Slmonda 
Manufacturing  Company.  From  a  Judgment 
for  plaintifl,  the  last-named  defendant  aj^ 
peals.    On  motion  to  dismiss.    DenledL 

0.  E.  Naylor  and  Wm.  P.  Hnbbaid,  for 
appellant  William  J.  Herrin,  for  respond- 
ent 

HENSHAW,  J.  This  action  was  by  plain- 
tiff against  the  defendants  Jointly  to  recover 
a  sum  of  money  as  damages  for  defendants' 
breach  of  contract  In  the  employment  of 
plaintiff  as  a  salesman.  The  defendant  Si- 
monds Saw  Company  was  served  with  sum- 
mons and  appeared.  The  Simonds  Manu- 
facturing Company  was  also  served,  and  ap- 
peared specially  for  the  purpose  of  quashing 
the  service  of  summons.  The  court  denied 
the  motion,  and  defendant  Simonds  Manu- 
facturing Company  declined  to  plead.  The 
cleric  then  entered  Judgment  against  that  de- 
fendant and  from  that  Judgment  it  appeals. 

Plaintiff  moves  to  dismiss  the  appeal,  con- 
tending that  the  Judgment  so  rendered  is  not 
a  final  Judgment  and  that,  if  its  entry  by  the 
cleric  was  Irregular  and  improper,  defendant's 
only  redress  is  by  a  motion  In  the  trial  court 
to  set  It  aside.  No  doubt  may  be  entertained 
but  that  such  a  motion  may  properly  be  made, 
but  this  is  not  the  only  form  of  redress  open 
to  defendant  Nor  is  it  necessary  npon  this 
motion  to  determine  whether  or  not  the  ac- 
tion of  the  clerk  in  entering  Judgment  by  de- 
fault was  legal  or  void.  If  legal  within  the 
contemplation  of  sections  414  and  583  of  the 
Code  of  Civil  Procedure,  then  clearly  the 
Judgment  as  to  the  defaulting  defendant  is 
a  final  Judgment  and  from  such  final  Judg- 
ment he  has  his  right  of  appeal.  Upon  the 
other  hand,  If  the  action  of  the  cleric  should 
erentnally  be  declared  Illegal  and  void,  never- 
theless there  Is  against  the  defendant  a  Jndg- 
ment  In  form  equally  final  and  conclusive 
against  him,  and  his  right  to  appeal  is  not 
abridged  by  reason  of  the  fact  that  he  might 
also  move  the  trial  court  to  vacate  it  and 
set  It  aside. 

The  motion  to  dismiss  Is  denied. 

We  concur:  McFAKLAND,  J.;  LORI- 
GAN,  J. 

14*  Cal.  «58 

FRENCH  T.  DAVIDSON  et  al.    (L.  A.  1,427.) 
(Supreme  Court  of  California.    June  22,  1004.) 

VACCINATION  OF  SCHOOL  CHILDREN — CONSTI- 
TUTIONAL LAW  —  STATUTB— TITLE  OF  ACT  — 
UNIFORMITY  OF  OPE BATION— POLICE  POWER- 
PUBLIC    POLICY — SPECIAL    LEGISLATION. 

1.  St.  1889,  p.  32,  provides  for  the  vaccina- 
tion of  all  !>chool  children,  and  is  entitled  "An 
act  to  encourafce  and  provide  for  a  general 
raccinntion  in  the  state  of  California."  JJcld, 
Chat  the  title  of  the  act  is  in  sulMtantial  com- 


pliance with  tbs  teqolrements  of  the  Oonatita- 
tlon. 

2.  St  1889,  p.  82,  providing  for  the  vaccina- 
tion of  all  school  children,  is  not  repugnant  to 
the  Constitution,  as  not  being  uniform  in  its 
operation. 

3.  St  1889,  p.  32,  providing  for  the  vaccina- 
tion of  all  school  children,  is  within  the  police 
power  of  the  Legislature  of  the  state. 

4.  St.  1889,  p.  32,  providing  for  the  vaccina- 
tion of  all  school  children,  is  not  repugnant 
to  any  constitutional  provision  against  special 
legislation. 

5.  The  courts  have  no  jurisdiction  to  inter- 
fere with  enactments,  which  are  within  the 
police  power  of  the  Legislature,  as  being  against 
public  policy  or  otherwise,  so  that  an  objection 
that  St  1889,  p.  32,  providing  for  the  vaccina- 
tion of  all  school  children,  is  against  public 
policy,  is  without  merit. 

6.  St.  1889,  p.  82.  providing  for  the  vaccina- 
tion of  all  school  children,  is  not  repugnant  to 
the  fourteenth  am'endment  of  the  federal  Con- 
stitution. 

Commissioners'  Decision.  Department  2. 
Appeal  from  Superior  Court  San  Diego 
County;  B.  S.  Torrance,  Judge. 

Petition  for  writ  of  mandate  against  F.  P. 
Davidson  and  otbera  From  a  Judgment  for 
defendants,  plaintiff  appeals.    Affirmed. 

Dadman  &  Escobar,  for  appellant  Cas- 
slus  Carter,  Dlst  Atty.,  and  W.  R.  Andrews, 
Dep.  Dlst  At<7.,  for  respondents. 

GRAY,  O.  The  children  of  plaintiff  were 
denied  admission  to  the  public  schools  of  the 
city  of  San  Diego,  for  the  reason  that  they 
bad  not  been  vaccinated.  The  plaintiff  seeks 
a  writ  of  mandate  to  compel  the  admission 
of  his  children  to  the  said  scho<ris  without 
being  so  vaccinated.  The  writ  was  denied, 
and  the  plaintiff  appeals. 

As  the  case  involves  nothing  but  the  con- 
stitutionality of  the  "Act  to  encourage  and 
provide  for  a  general  vaccination  In  the  state 
of  California,"  St  1889,  p.  32,  and  as  this 
question  has  already  been  settled  in  a  well- 
considered  case  by  this  court  the  piainttfrs 
appeal  from  the  Judgment  herein  may  be 
briefly  disposed  of. 

The  appellant  urges  that  the  act  is  uncon- 
stitutional for  the  following  reasons:  (1) 
The  title  to  the  act  is  misleading,  and  there- 
fore void.  (2)  It  is  not  uniform  in  operation. 
(3)  It  is  special  legislation.  (4)  Against  pub- 
lic policy.  (5)  In  derogation  of  the  Constitu- 
tion and  laws  of  the  United  States,  or,  in 
other  words,  against  the  fourteenth  amend- 
ment 

All  these  points  except  the  last  are  taken 
up  and  fully  disposed  of  in  Abeel  v.  Clark, 
84  Cal.  22tt,  24  Pac.  383.  The  tlUe  to  the 
act  is  there  shown  to  be  in  substantial  com- 
pliance with  the  requirements  of  the  Consti- 
tution, and  many  authorities  are  cited  Illus- 
trating its  sufficiency.  The  uniform  opera- 
tion of  the  act  upon  a  natural  class  of  per- 
sonst  to  wit  school  children,  is  asserted,  and 
its  compliance  with  the  Constltntion  In  that 
behalf  is  declared.  That  the  vaccination  act 
comes  within  the  police  power  of  the  Legis- 
lature of  the  states  and  tbat  it  is  for  the  pub- 
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lie  good,  1b  clearly  maintained  by  the  opinion. 
It  is  also  sbown  that  the  act  in  no  way  itaa- 
palrs  any  constitutional  prorislon  against 
special  legislation.  Upon  the  questions  treat- 
ed of  in  that  decision,  little  need  be  here 
added.  Its  soundness  has  never  been  ques- 
tioned, so  far  as  we  are  able  to  ascertain. 
The  case  has  been  frequently  cited,  and  the 
principle  of  it  approved,  both  in  this  and 
other  states.  As  showing  the  requirement  of 
the  vaccination  of  children  attending  the 
public  schools  to  be  a  proi)er  exercise  of  the 
police  power  of  the  state,  it  is  cited  with  ap- 
Iiroval  in  the  following  cases:  Bissell  y. 
Davison,  65  Conn.  191,  32  Atl.  348,  28  K  R. 
A.  251;  In  re  Rebenack,  62  Mo.  App.  10. 

The  act  applies  equally  to  all  children  of 
school  age  deshring  to  attend  the  common 
school,  and  is  uniform  as  to  all  of  them  so 
far  as  the  requirement  of  vaccination  is  con- 
cerned. Section  5  of  the  act,  requiring  a  re- 
port to  the  State  Board  of  Health  of  the 
number  I>etween  the  ages  of  5  and  17  wtto 
are  vaccinated,  has  nothing  to  do  with  the 
controversy  before  us,  and  need  not  be  here 
construed. 

The  Legtslatnre,  no  doubt,  were  of  opinion 
that  the  proper  place  to  commence  in  the  at- 
tempt to  prevent  the  spread  of  a  contagion 
was  among  the  young,  where  they  were  kept 
together  In  considerable  numbers  in  the  same 
room  for  long  hours  each  day.  It  needs  no 
argument  to  show  that,  when  it  comes .  to 
preventing  the  spread  of  contagious  diseases, 
children  attending  school  occupy  a  natural 
class  by  themselves,  more  liable  to  contagion, 
perhaps,  than  any  other  class  tliat  we  can 
think  of.  This  effort  to  prevent  the  spread 
of  contagion  in  a  dhrection  where  it  might 
do  the  most  good  was  for  the  benefit  and 
protection  of  ail  the  people,  and  there  la  in 
it  no  element  of  class  legislation.  It  in  no 
way  interferes  with  the  right  of  the  diild  to 
attend  school,  provided  the  cUld  complies 
with  its  provisions.  Police  regulations  gen- 
erally interfere  with  the  liberty  of  the  citi- 
zen in  one  sense.  To  arrest  a  man  for  a 
breach  of  the  peace  Is  an  interference  with 
his  liberty.  It  is  no  valid  objection  to  a  po- 
lice regulation  that  it  prevents  a  person  from 
doing  something  tliat  he  wants  to  do,  or  that 
he  might  do  if  it  were  not  for  the  regulation. 
When  we  have  determined  that  the  act  is 
within  the  police  power  of  the  state,  notliing 
further  need  be  said.  The  rest  is  to  be  left 
to  the  discretion  of  the  lawmaking  power. 
It  is  for  that  power  to  say  whether  vaccina- 
tion shall  be  had  as  to  all  school  children 
who  have  not  been  vaccinated  all  the  time, 
or  whether  it  shall  be  resorted  to  only  when 
smallpox  is  more  than  ordinarily  prevalent 
and  dangerous.    Bissell  v.  Davison,  supra. 

Nor  does  the  fourteenth  amendment  or  any 
other  part  of  the  federal  Constitution  Inter- 
fere with  the  power  of  the  state  to  prescribe 
regulations  to  promote  the  health  and  gen- 
eral welfare  of  the  people,  "Special  burdens 
are  often  necessary  for  general  benefltB." 


"Claas  legislation,'  discrimlnatlag  against 
some,  and  favoriilg  others,  is  prohibited,  but 
legislation  which,  in  carrying  out  a  public 
purpose,  is  limited  in  Its  application,  if  with- 
in the  sphere  of  its  operation  it  affects  all 
persons  similarly  situated,  is  not  within  the 
amendment"  Barbier  v.  Connolly,  113  U.  8. 
27,  5  Sup.  Ct  357,  28  L.  Ed.  923. 
We  advise  that  the  Judgment  be  affirmed. 

I  We  concur:    SMITH,  C;  CHIPMAN,  C. 

For  the  reasons  given  in  the  foregoing 
opinion,  the  Judgment  Is  aflBrmed:  McFAB- 
LAND,  J.;  HENSHAW,  J.;  LORIGAX,  J. 
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DIETERLE  et  al.  ▼.  BBKIN.    (L.  A.  1,200.) 
(Supreme  Court  of  California.    June  25,  1904.) 

BAILUENTS— WABEHOUSEUEN— LOSS  BY  FIKK— 
IIABILITT— CONTRACT  EXEMPTIONS  —  NEGLI- 
OKNCE — BUBDBK  OF  FBOOP— TBIAXr— FINDIHOS 
— NKCESSIXT. 

1.  In  an  action  against  a  warehonaeman  for 
conversion  of  personal  property  stored  in  the 
warehouse,  where  the  complaint  alleged  merely 
ownership,  right  to  possession,  demand,  and  re- 
fosal,  and  the  answer  alleged  Uiat  before  de- 
mand the  proper^  "was,  without  fault  or  neg- 
ligence of  this  defendant,  destroyed  by  fire," 
and  there  was  evidence  to  show  negligence  of 
defendant  in  exposing  the  property  to  loss  by 
fire,  and  its  deatraction  by  fire  of  an  unknown 
origin  under  such  circumstances  as  to  suggest 
that  the  fire  came  from  the  more  than  ordinary 
risk  under  which  the  property  was  negligently 
placed  by  defendant,  the  burden  was  on  de- 
fendant to  show  that  the  fire  was  not  caused 
by  his  negligence. 

2.  In  an  action  against  a  warehouseman  for 
conversion,   where    the   defense   was   that   the 

Sroperty  was,  without  negligence  of  defendant, 
estroyed  by  fire^  the  issue  thus  raised  as  to 
defendant's  negligence  was  not  determinable 
alone  by  a  consiileration  of  the  questions  wheth- 
er the  origin  of  the  fire  was  unknown  or 
whether  it  occurred  without  defendant's  knowl- 
ed^,  but  on  this  issue  the  character  of  the 
building  provided  by  defendant  for  the  storage 
of  the  property,  the  character  of  a  business  for 
which  he  permitted  a  portion  of  the  bnilding 
to  be  used,  and  the  precautions  taken  by  him 
for  the  prevention  of  fire  and  for  Its  extinguish- 
ment, were  also  elements  for  consideration. 

8.  In  an  action  against  a  warehouseman  for 
conversion,  evidence  showing  that  defendant  did 
not  exercise  the  ordinary  care  required  of  Iiim 
as  a  warehoaseman  was  sufficient  to  cast  upon 
him  the  burden  of  showing  that  the  loss,  which 
was  by  fire,  was  not  by  reason  of  his  negligence, 
but  was  the  result  of  some  agency  disconnected 
with  himself. 

4.  Where  evidence  Is  introduced  on  a  material 
issue,  the  court  should  make  a  finding  thereon, 
and,  until  such  finding  is  made,  jud^ent  may 
not  be  properly  rendered. 

5.  Where  there  is  no  evidence  introduced  on 
an  issue,  the  finding  must  be  against  the  party 
on  whom  the  burden  of  proof  rests. 

9.  A  contract  exempting  a  warehouseman  from 
liability  for  loss  by  fire  does  not  excuse  him 
from  the  exercise  of  ordinary  care  to  protect 
the  property  from  fire. 

Conmiissioners'  Decision.  Department  2. 
Appeal  from  Superior  Court,  Los  Angeles 
County;   D.  K.  Trask,  Judge. 

Action  by  Minnie  Dieterle  and  another 
against  M.  Bekln.   Fn      a  Judgment  for  de- 
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fendant,  and  from  an  order  denying  plalxn 
tiffs'  motion  to  vacate  said  jadgment,  plain- 
tiffs appeal.    Beversed. 

B.  W.  Freeman,  for  appellants.  W.  R.  Ba- 
con, for  respondent. 

GRAY,  O.  This  is  an  action  fbr  damages 
for  the  conversion  of  certain  personal  prop- 
erty belonging  to  plaintiffs,  and  In  the  com- 
plaint alleged  to  have  been  delivered  to  de- 
fendant In  the  ordinary  course  of  bustneas, 
for  storage  In  bis  warehouse,  in  the  dty  of 
Los  Angeles.  The  complaint  alleges  that, 
subsequent  to  the  storage,  plaintiffs,  being 
still  the  owners  of  said  property  and  entitled 
to  its  possession,  demanded  possession  there- 
of, and  defendant  refused  to  comply  with  the 
demand.  The  answer,  in  addition  to  numer- 
ous denials,  sets  up  as  a  separate  defense 
that  the  property  was  deiKjeltedfor  storage 
with  defendant,  and  that  thereafter,  and  be- 
fore any  demand  was  made  upon  the  defend- 
ant, the  said  personal  property  "was,  with- 
out fault  or  negligence  of  tbla  defendant, 
destroyed  by  fire."  The  defendant  also 
pleaded  as  a  separate  defease  that  he  re- 
ceived the  property  under  a  written  agree- 
ment to  the  effect  that  the  "defendant  should 
be  under  no  liability  for  loss  of  said  personal 
property  by  fire."  The  findings  substantiate 
the  allegations  of  the  complaint,  except  as  to 
the  value  of  the  property,  which  is  found  to 
be  $1,500.  It  is  also  found  that  the  defrad- 
ant  gave  plaintiffs  a  written  receipt,  signed 
by  defendant,  which  receipt  contains  this 
sentence:  "No  liability  for  fire,"  eta  It  is 
further  found  that  the  goods  were  stored  in  a 
certain  building  in  said  dty,  and  then  the 
findings  proceed  as  follows:  "Which  said 
building  was  constructed  with  brick  on  the 
outside,  and  with  lumber  on  the  inside.  That 
said  building  consisted,  before  and  at  the 
time  of  its  destruction  by  fire,  of  three  stories 
or  floors,  and  the  first  floor  was  at  the  time 
of  said  fire  used  by  J.  D.  Hooker  &  Co.  as 
a  depository  In  storing  wood  and  hardware 
supplies,  and  the  second  floor  was  at  said 
time  used  by  said  defendant  as  a  depository 
in  storing  said  goods  of  said  plaintiffs  and  of 
others,  and  the  third  floor  at  said  time  was 
used  for  a  paper  box  factory,  and  In  the 
manufacture  of  said  paper  boxes  there  were 
used  large  kerosene  lamps,  with  double  wicks, 
each  wide  about  six  Inches  long,  and  in  each 
lamp  kerosene  was  used,  and  said  lamps  were 
used  for  the  purpose  of  heating  glue  for  the 
manufacture  of  paper  boxes.  That  large 
qnantitleB  of  paper  were  stored  on  said  third 
floor,  to  be  used  in  the  manufacture  of  paper 
boxes,  and  said  boxes,  when  made,  were  also 
stored  on  said  third  floor.  That  defendant, 
at  the  time  he  stored  said  goods  in  said  build- 
ing, and  at  the  time  of  the  fire,  knew  that 
said  paper  box  factory  was  on  the  third 
floor,  and  was  being  conducted  and  carried 
on  from  day  to  day  as  aforesaid,  and  that 
there  was  danger  of  said  goods  being  destroy- 


I  ed  by  fire  on  accoimt  of  iali  factory  being 
carried  on  as  aforesaid  on  said  third  fioor. 
That  during  all  the  time  said  goods  were 
stored  on  said  seoond  floor  tliere  was  danger 
of  said  goods  being  consumed  by  Are.  The 
said  warehouse  was  not  a  reasonably  safe 
place  in  which  to  conduct  said  business,  be- 
cause of  the  dangers  of  fire  from  said  box 
factory.  The  court  further  finds  that  said 
defaidant  was  grossly  negligent  in  keeping 
and  storing  said  goods  on  said  second  floor 
of  said  building,  and  that  defendant  knew 
at  said  time  that  he  stored  said  goods  in  said 
bntldlng  and,  during  all  the  time  that  be 
kept  them  in  said  building,  that  there  was 
risk  and  danger  from  fire  on  account  of  said 
paper  box  factory  being  then  and  there  car- 
ried on  in  said  third  story  of  said  building 
aa  aforesaid,  and  that  said  goods  at  any  time 
while  being  stored  in  said  building  were  in 
danger  of  being  consumed  by  fire,  and  that 
said  risk  and  danger  from .  fire  was  more 
than  an  ordinary  risk.  That  during  the  night 
of  on  or  about  the  IStb  day  of  October,  1896, 
and  prior  to  the  commencement  of  this  action, 
and  before  any  demand  was  made  upon  said 
defendant  by  said  plaintiffs,  or  either  of 
them,  or  by  any  person  at  all,  said  property 
of  plaintiffs  was,  while  contained  in  said 
building  as  aforesaid,  destroyed  by  fire,  but 
the  origin  and  cause  of  said  fire  la  unknown. 
It  is  not  known  in  what  part  of  said  build- 
ing the  fire  originated,  qor  from  what  cause. 
It  is  not  known  whether  or  not  the .  fire 
originated  In  the  box  factory,  or  was  caused 
thereby." 

Upon  these  findings  the  defendant  bad 
Judgment  for  costs.  The.  plaintiffs  appeal 
from  said  Judgment,  and  from  the  order 
thereafter  made  denying  their  motion  to  va- 
cate said  Judgment,  and  enter  a  different 
Judgment  in  plaintiffs'  favor  for  $1,500. 

We  think  the  Judgment  should  be  reversed. 
The  plaintiffs  made  out  their  case  when  they 
established  to  the  satisfaction  of  the  court 
the  allegations  of  their  complaint.  It  was 
then  for  the  defendant  to  establish  the  al- 
legations of  his  affirmative  defense,  if  he 
could  do  so.  The  court  has  found  that  he 
was  grossly  negligent  in  the  matter  of  ex- 
posing the  property  to  loss  by  fire,  and  that 
the  property  was  destroyed  by  fire  of  an  un- 
known orij^.  The  facts  found  suggest  at 
least  a  probability  that  the  fire  came  from 
the  same  source  from  which  emanated  the 
"more  than  ordinary  risk"  under  which  the 
property  was  so  negligently  placed  by  the 
defendant.  Under  the  circumstances  dis- 
closed by  the  findings,  the  burden  which  the 
defendant  had  assumed  in  bis  aflirmatlve  de- 
fense was  upon  him  to  satisfy  the  court  that 
the  fire  did  not  come  from  this  source. 

It  is  not  necessary  to  hold  that  the  burden 
of  proof  was  upon  the  defendant  solely  for 
the  reason  that  he  had  assumed  it  in  his  an- 
swer. Irrespective  of  any  consideration 
upon  whom  the  burden  of  proof  lay,  the  is- 
sue before  the  court  was  to  detenulne  wheth* 
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er  tbe  defendant  bad  ecerdsed  the  ordinary 
care  required  of  bUn  as  a  wareliouseinaii, 
and  whether  his  negligence  In  that  respect 
had  contribnted  to  the  loaa  of  tbe  plaintiffs' 
property,  and  upon  this  Issue  the  court  has 
not  made  any  flnding.  Whether  the  fire  oc- 
curred without  his  knowledge,  or  whether 
the  origin  of  the  fire  was  unknown,  were  not, 
in  themselTes,  conclusive  of  this  question. 
The  character  of  the  building  provided  by 
him  for  the  storage  of  the  property,  and 
the  character  of  the  business  for  which  be 
bad  permitted  a  portion  of  the  building  to 
be  used,  and,  in  view  thereof,,  the  precau- 
tions taken  by  blm  for  tbe  prevention  of  fire 
and  for  its  extinguishment,  were  also  ele- 
ments proper  to  be  considered  in  determining 
this  issue.  See  Bussel  Manufacturing  Co.  ▼. 
M.  H.  Steamboat  Co.,  60  N.  Y.  121;  Barron 
V.  Eldridge,  100  Mass.  455,  1  Am.  Rep.  126; 
Judson  V.  Giant  Powder  Co.,  107  Cal.  549,  40 
Pac.  1020,  29  L.  R.  A.  718,  48  Am.  St.  Eep. 
148.  If  the  trial  of  tbe  cause  had  been  be- 
fore a  Jury,  It  would  have  been  error  for  the 
court  to  withdraw  these  matters  from  their 
consideration,  and  to  submit  the  question  of 
bis  negligence,  to  be  determined!  by  his 
knowledge  or  ignorance  of  tbe  origin  of  tbe 
fire. 

It  Is  evident  from  the  findings  above  quoted 
that  there  was  evidence  before  the  court 
tending  to  show  that  the  defendant  did  not 
exercise  tbe  ordinary  care  required  of  him 
as  a  warehouseman.  This  was  suflldent  to 
cast  upon  him  tbe  burden  of  showing  that 
tbe  loss  was  not  by  reason  of  his  negligence, 
but  was  tbe  result  of  some  agency  with  which 
be  was  entirely  disconnected.  See  Wilson  v. 
Cal.  R.  R.  Co.,  94  Cal.  166,  29  Pac.  861,  17 
L.  R.  A.  685,  and  cases  there  cited.  As  this 
was  a  material  issue  in  the  case,  and  there 
was  evidence  relative  thereto,  the  court 
should  have  made  a  finding  thereon,  and,  un- 
til such  finding  was  made,  no  Judgment  could 
be  properly  rendered.  Swift  v.  Canavan,  52 
Cal.  417.  The  trial  of  a  cause  is  not  com- 
pleted until  tbe  C(»irt  has  made  Its  finding 
upon  all  tbe  material  Issues.  If  there  is  no 
evidence  upon  an  issue,  tbe  finding  must  be 
against  tbe  party  on  whom  was  tbe  burden 
of  proof.  Leviston  t.  Ryan,  75  Cal.  293,  17 
Pac  239. 

Nor  are  these  questions  in  any  way  affect- 
ed by  tbe  contract  against  liability  for  loss 
by  fire.  Such  a  contract  cannot  be  construed 
so  as  to  excuse  a  bailee  from  the  exercise  of 
ordinary  care  to  protect  the  property  from 
fire.  Ziancaster  Co.  Nat.  Bank  v.  Smith,  62 
Pa.  47;  Cussen  v.  So.  Cal.  Savings  Bank, 
133  Cal.  534,  65  Pac.  1099,  85  Am.  St  Rep. 
221;  Taussig  v.  Bode  &  Haslett,  131  Cal. 
260,  66  Pac.  259,  54  L.  R.  A.  774,  86  Am.  St 
Rep.  250. 

The  case  of  Wilson  v.  Southern  Pacific  R. 
R.,  62  Cal.  164,  is  dted  by  respondent  to  tbe 
point  that  tbe  burden  of  proof  was  on  tbe 
plaintiff  here  to  show  that  tbe  loss  was  at- 
tributable   to    defendant's    negligence.     We 


have  no  quarrd  with  tbe  decision  of  that 
case,  as  applied  to  tbe  facts  involved  there- 
in, but  the  facts  as  well  as  the  Issues  were 
different  from  the  facts  and  issues  here. 
There  the  plaintiff  assumed  the  burden  of 
showing  the  negligence  of  defendant  in  bis 
complaint  and  the  question  of  whether  de- 
fendant was  negligent  at  all  seems  to  bare 
been  in  grave  doubt  Here  tbe  defendant 
has  assumed  the  burden  of  showing  that  tbe 
loss  was  not  tbe  result  of  bis  negligence  in 
bis  answer;  and  that  be  did  not  use  due 
care  in  storing  tbe  property,  we  have  already 
seen.  As  giving  further  scope  to  this  distinc- 
tion, see  the  comment  on  that  case  by  this 
court  in  the  case  of  Wilson  v.  California  C 
R.  R.  Co.,  94  Cal.,  at  page  172,  29  Pac  861, 
17  L.  R.  A.  685. 

A  Judgment  cannot  be  ordered  for  plain- 
tiffs on  tbe  findings  as  they  stand,  because 
of  tbe  absence  of  any  finding  as  to  whether 
tbe  loss  was  tbe  result  of  defendant's  negli- 
gence. We  advise  that  the  Judgment  be  re- 
versed, with  directions  to  the  lower  court  to 
make  a  finding  upon  tbe  evidence  already 
before  it  and  such  other  evidence  as  tbe 
parties  may  present  up<«  this  issue,  as  to 
defendant's  negligence,  and  to  render  Judg- 
ment accordingly. 


We  concur:    CHIPMAN,  C;  HARRISON, 


0. 


For  the  reasons  given  in  tbe  foregoing 
opinion  the  Judgment  is  reversed,  with  di- 
rections to  the  lower  court  to  make  a  find- 
ing upon  the  evidence  already  before  It  and 
such  other  evidence  as  the  parties  may  pre- 
sent upon  this  issue,  as  to  defendant's  negli- 
gence, and  to  render  Judgment  accordingly. 
HENSHAW,  J.;  LORIGAN,  J.;  McFAR- 
LAND,  J. 
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PEOPLE  T.  MILES  et  al.    (Cr.  1,144) 
(Supreme  Court  of  California.    June  20,  19(H.) 

FISH  —  WBONOFUL  TAKING  —  STATUTES  —  CON- 
BTBUCTION—TBIAI/— REMARKS  OF  COURT— PRE- 
SUICFTIONS  OF  INNOCENCI>— INSTRCCnONS. 

1.  The  remarlm  of  the  court  to  tiie  jury,  on 
sending  them  out  for  further  consideration  of 
the  case  after  they  had  returned  into  court  and 
the  foreman  had  informed  tbe  court  that  he  did 
not  think  that  an  agreement  was  possible,  and 
Other  jurors  had  stated  that  there  might  be  a 
change,  to  the  effect  that  If  there  was  a  mis- 
trial a  great  expense  would  be  incurred  because 
of  a  retrial,  and  if  the  jury  thought  there  would 
be  an  agreement  and  thus  save  the  expense  of  a 
retrial  they  should  again  retire,  and  that  the; 
must  arrive  at  a  verdict  solely  from  the  evi- 
dence and  the  Instructions,  did  not  constitute 
prejudicial  error. 

2.  Where  on  a  trial  for  crime  the  court  cbar- 
ged  that  the  burden  of  proof  was  on  the  prose- 
cution, and  that  defendant  was  presumed  to  be 
Innocent  until  his  guilt  was  established,  and 
that  he  was  entitled  to  the  benefit  of  any  rea- 
sonable doubt  and  could  not  be  convicted  un- 
less the  jury  were  convinced  by  the  evidence 
beyond  all  reasonable  doubt,  the  refusal  to 
charge  that  tbe  presumption  of  innocence  at- 
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ta'rbed  at  the  commenoement  of  the  trial  atad 
rpinninod  till  its  close  was  not  prejudicial. 

:!.  C'cHle  Civ.  Proc.  |  1847.  providing  that  the 
jury,  in  jndginj;  of  the  credibility  of  a  witness, 
may  consider  the  manner  in  which  he  testified, 
(lie  character  of  his  testimony,  the  evidence  af- 
tVeting  his  character  for  truth,  his  motiveg,_or 
i"ontradictory  evidence,  does  not  render  it  im- 
proper for  the  court  to  charge  the  jury  to  con- 
sider also  the  degree  of  intelligence  of  the  wit- 
ness. 

4.  Pen.  Code,  §  636,  providing  that  every  per- 
son who  shall  set  any  set  net  for  catching  fish 
in  the  waters  of  the  state — "and  every  net  shall 
be  considered  a  set  net  that  is  secured  in  any 
way  and  not  free  to  drift  with  the  current  or 
tide" — is  guilty  of  a  misdemeanor,  prohibits  the 
using  of  a  set  net  in  the  waters  coming  within 
the  regulating  power  of  the  state  concerning 
lish  therein:  and  whether  a  stream  at  the  time 
one  had  his  net  across  it  was  subject  to  move- 
ment by  current  or  tide  Is  immaterial,  the  words 
quoted  being  merely  descriptive  of  the  condition 
of  the  net. 

Commissioners'  Decision.  Department  2. 
Appeal  from  Superior  Court,  Sutter  County; 
K.  S.  Mabon,  Judge. 

Thomas  J.  Miles  and  another  were  convict- 
ed of  illegal  fishing,  and  they  appeal.  Affirm- 
ed. 

A.  L.  Shlnn,  T.  H.  Cbristianson,  and  A.  H. 
Hewitt,  for  appellants.  U.  S.  Webb,  Atty. 
Gea,  and  C.  N.  Post,  Aast  Atty.  Gen.,  for  the 
People. 


CHIPMAN,  O.  Defendants  were  conylcted 
on  an  information  charging  that  on  August 
22. 1903,  they  were  guilty  "of  the  crime  of  set- 
ting and  using  a  set  net  in  the  waters  of  the 
state  for  the  purpose  of  catching  fish  [a  mis- 
demeanor J,  committed  as  follows:  That  said 
[naming  the  defendants  and  the  date]  did  then 
and  there  willfully,  unlawfully,  and  feloni- 
ously, in  the  waters  of  the  state  of  California, 
to  wit,  in  the  Sacramento  slough,  in  the  said 
county  of  Sutter,  •  •  •  set  and  tise  a 
certain  set  net,  that  Is,  a  net  which  was  then 
and  ttiere  secured  and  was  not  free  to  drift 
with  the  current  and  with  the  tide,  for  the 
purpose  of  catching  fish,  •  •  •  contrary 
to  the  form,"  etc.  The  trial  court  denied  de- 
fendants' motion  for  a  new  trial,  and  entered 
Judgment  on  the  verdict  Defendants  appeal 
from  the  Judgment  and  order. 

1.  The  Jm7  retired  to  consider  their  ver- 
dict some  time  in  the  forenoon.  They  came 
into  court  for  further  instructions  as  to  the 
form  of  the  verdict  they  might  return. 
Again,  a  second  time,  they  came  into  court 
and  stated  that  they  had  come  to  an  agree- 
ment as  to  one  of  the  defendants,  and  passed, 
up  the  verdict  to  the  court  Counsel  for  de- 
fendant objected  to  the  reading  of  the  verdict 
unless  it  was  as  to  both  defendants.  The 
trial  judge  told  the  Jtury  that  be  could  re- 
ceive the  verdict,  but  he  thought  they  should 
attempt  to  arrive  at  a  verdict  In  both  cases 
if  they  could  do  so,  inasmuch  as  they  had  not 
been  out  long.  The  instructions  were  again 
read  to  the  Jury,  and  they  retired.  This  was 
ioat  before  noon.    The  Jury  came  In  a  third 


time  at  10  minutes  itast  8  and  Informed  the 
court  that  ttaey  bad  changed  their  mind  as  to 
the  partial  verdict  and  had  then  not  agreed 
on  any  verdict  A  Juryman  informed  tbe 
court  of  the  number  of  ballots  taken,  and  bow 
the  last  vote  stood.  The  court  said  to  them 
that  be  thought  they  "would  be  able  to. ar- 
rive at  some  kind  of  a  verdict"  The  shorifl 
was  instructed  to  provide  supper  for  them,  as 
they  had  no  dinner,  and  tbey  again  retired. 
A  fourth  time  they  returned  into  court  but 
at  what  time  does  not  appear,  except  that  it 
was  before  6  o'clock.  The  foreman  informed 
the  court  that  there  had  been  no  agreement 
and  he  did  not  think  It  possible  that  they 
would  agree.  Another  Juryman  thought  it 
doubtful.  Another  Juryman  said  the  last  bal- 
lot showed  a  change  Another  Juryman  said 
there  was  some  disagreement  as  to  the  testi- 
mony of  one  of  the  witnesses,  and  It  was  read 
to  the  Jury.  Another  Juror  said  there  might 
be  a  change  after  a  while.  Another  said:  "I 
think  we  had  better  try  It  once  more."  The 
Court:  "I  think  so,  too.  It  seems  there  has 
not  been  a  full  discussion  of  the  matter,  from 
what  has  been  said  and  from  the  changes 
that  have  been  made."  The  court  told  the 
Jury:  "That  It  costs  several  hundi-ed  dollars 
to  get  a  Jury  together  to  try  a  criminal  case. 
It  is  an  expensive  matter.  If  there  is  a  mis- 
trial in  a  criminal  case,  the  district  attorney 
may  bring  it  on  for  trial  again,  and  a  great 
expense  attached  to  the  trial  of  such  cases. 

*  *  *.  If  you  think  there  is  any  possibil- 
ity of  arriving  at  a  verdict  and  thus  saving 
the  county  the  expense  of  a  retrial,  I  am  will- 
ing to  read  the  instructions  to  you  again. 

*  *  *  It  will  save  a  good  deal  of  expense 
tf  this  case  can  be  finally  determined  by  this 
Jury,  but,  as  I  said  before,  I  have  no  desire  to 
force  you  to  retire  again  to  the  Jury  room  if 
there  is  no  possibility  of  your  arriving  at  a 
verdict  •  •  •  You  are  all  taxpayers — 
you  would  not  be  in  the  Jury  box  if  you  were 
not  all  on  the  assessment  roll  of  the  county — 
and  it  should  be  your  desire  more  than  that 
of  any  others  that  the  county  should  l>e  saved 
as  much  expense  as  possible."  A  Juryman 
offered  to  show  the  trial  Judge  the  different 
votes  taken.  The  Court:  "I  do  not  wish  to 
see  it  All  I  want  to  know  Is  whether  there 
is  a  probability  of  your  arriving  at  a  verdict 
as  to  both  of  the  defendants  or  as  to  one  of 
them.  You  must  arrive  at  a  verdict,  if  you 
do  at  all,  solely  from  the  evidence  and  the 
instructions  given  you,  not  from  any  conveni- 
ence to  any  of  you,  or  any  inconvenience  to 
any  of  you  by  reason  of  being  kept  in  the  Jury 
room."  The  Jxaj  retired,  and  later  (at  what 
hour  does  not  appear)  returned  a  verdict  of 
grullty  as  to  both  defendants. 

It  is  claimed  that  the  reasons  given  in  Peo- 
ple V.  Kludleberger,  100  Cal.  367,  34  Pac.  832, 
are  equally  applicable  here.  In  the  Kludle- 
berger Case  this  court  held  that  the  remarks 
of  the  trial  Judge  indicated  that  be  viewed 
the  evidence  as  pointing  to  defenda^at's  guilt 
No  such  inference  lean.bQ  drawn,  from  th^e  re- 
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marks  of  the  court  In  tbe  present  case.  No  ] 
Intimation  whatever  waa  given  aa  to  bow  tbe 
court  regarded  the  evidence;  Its  whole  pur- 
pofle  was  to  require  a  reasonable  effort  on 
the  part  of  the  Jury  to  come  to  some  conclu- 
sion one  way  or  another,  and  not  canse  a  mis- 
trial. In  reminding  the  Jury  of  the  expense 
of  the  trial,  and  the  desirability  to  them,  as 
taxpayers,  of  avoiding  a  repetition  of  this  ex- 
pense, he  was  saying  no  move  to  them  than 
they,  as  taxpayers  and  intelligent  men,  must 
be  presumed  to  have  known  without  being 
told  by  the  court  In  Miles  v.  Sprague,  13 
Iowa,  198,  the  trial  court  told  the  jury  the 
case  had  been  twice  tried,  and  that  It  was  Im- 
portant that  they  should  agree.  The  appel- 
late court  said:  "To  this  action  or  remark 
we  can  see  no  just  ground  of  objection.  If 
improper.  It  was  as  much  so  to  defendants  as 
to  plaintiffs.  But  it  was  so  to  neither.  It 
was  not  only  right  but  the  duty  of  the  court 
to  remind  the  jury  of  the  protracted  litiga- 
tion, and  of  the  necessity  on  their  part  to  la- 
bor honestly  and  faithfully  to  arrive  at  a  ver- 
dict and  thus  terminate  a  controversy  which 
time  only  tended  to  make  more  expensive  and 
embittered.  There  was  no  Intimation  as  to 
bow  they  should  decide,  but  a  general  remark 
that  they  ought  to  agree  If  they  could  satisfy 
their  minds."  In  another  case  the  Jury  were 
told  that  the  case  had  been  long  pending  and 
had  been  exhaustively  tried,  that  a  new  trial 
would  entail  large  expense,  etc.,  and  in  view 
of  these  facts  they  were  directed  to  return  to 
their  rooms  and  examine  their  differences  in 
a  spirit  of  fairness,  etc.  The  court  said: 
"But  we  fall  to  discover  either  error  or  preju- 
dice in  any  of  It  What  the  court  said  was 
abundantly  true  and  practical,  and  ought  to 
have  occurred  to  the  jury  without  the  neces- 
sity of  having  it  said  to  them  by  the  court." 
Frandsen  v.  C,  R.  I.  &  P.  R.  Co.,  88  Iowa, 
372.  These  were  dril  cases,  and  there  was 
no  suggestion  to  the  Jurors  that  the  expense 
of  the  trial  might  fall  upon  them  as  tax- 
payers. We  cannot  see,  however,  that  this 
fact  would  change  the  reason  for  upholding 
the  admonition  of  the  court  The  point  is 
that  it  was  proper  for  the  court  to  urge  the 
importance  of  reaching  a  verdict,  and,  as  it 
intimated  no  opinion  of  its  own  or  suggested 
how  the  verdict  should  go,  the  defendants 
were  not  prejudiced.  Indeed,  the  Jury  were 
quite  as  likely  to  find  for  the  defendants  as 
for  the  people  under  such  an  admonition. 
Nor  can  we  say  but  that  the  Jury  were  in- 
fluenced by  tbe  re-reading  of  some  of  the  tes- 
timony, and  not  by  the  remarks  of  tbe  court 
See  the  question  discussed  and  cases  cited: 
Blashfleld's  Instructions  to  Juries,  vol.  1,  p. 
454  et  seq. 

2.  Defendants  asked  an  instruction  as  to 
the  presumption  of  innocence,  and  that  this 
presumption  attached  at  the  commencement 
of  the  trial  and  remained  until  its  close.  The 
court  bad  given  an  instruction  that  the  bur- 
den of  proof  was  on  the  prosecution,  and  that 
"the  defendants  are  presumed  to  be  innocent 


nnfU  their  guilt  Is  establlabed  by  proof,"  anS 
that  they  are  "entitled  to  the  benefit  of  any 
and  all  reasonable  doubts,  and  cannot  be  con- 
victed of  any  crime  tmless  the  Jury  are  con- 
vinced by  tbe  evidence  In  the  case  beyond  all 
reasonable  doubt,"  etc.  Defendants'  pro- 
posed instruction  was  refused  on  the  ground 
that  It  had  been  substantially  given.  It  is 
urged  that  defendants  were  entitled  to  have 
the  Jury  instructed  that  the  presumption  of 
innocence  remained  with  them  to  the  close 
of  the  trial.  If  the  instruction  given  by  the 
court  left  any  doubt  in  tbe  minds  of  tbe  Jury, 
or  was  open  to  the  Inference  ttiat  this  pre- 
sumption of  innocence  did  not  abide  with 
defendants  throughout  the  trial,  we  tliink 
prejudice  would  appear  in  refusing  the  in- 
struction asked.  Indeed,  we  think  the  court 
should  have  given  it  in  the  form  requested. 
People  V.  Winthrop,  118  Cal.  85,  50  Pac.  390, 
and  other,  cases.  At  the  same  time,  as  rea- 
sonable men  of  ordinary  intelligence^  tbe 
Jurors  must  have  known  that  the  presump- 
tion of  defendants'  Innocence  mentioned  by 
tbe  court  bad  reference  to  tbe  entire  trial 
and  to  all  the  evidence  there  adduced.  De- 
fendants were  therefore  not  injured  by  the 
ruling  of  the  court 

3.  Instruction  8  Is  an  extension  somewhat 
of  the  points  relating  to  the  testimony  of 
witnesses  suggested  in  section  1847,  Code 
Civ.  Proc,  as  to  which  the  Jury  may  be  In- 
structed. In  enumerating  the  circumstancea 
or  facts  that  may  surround  a  witness  In 
testifj'ing,  the  court  stated  that  the  Jury 
might  scrutinize  not  only  bis  manner  while 
on  the  stand,  his  relation  to  tbe  case,  and 
other  facts,  but  also  "bis  degree  of  intel- 
ligence." The  court  was  not  limited  to  tbe 
circumstances  enumerated  in  section  1847. 
People  V.  Amaya,  134  Cal.  631,  540,  66  Pac. 
794.  The  Intelligence  of  witnesses  may  well 
be  taken  into  consideration  as  having  some 
bearing  upon  the  amount  of  credence  to  be 
given  this  testimony.  To  what  extent  the 
relative  amount  of  intelligence  among  wit- 
nesses should  influence  the  minds  of  tbe  Jury 
as  to  any  particular  fact  testified  to  is  for 
them  to  determine. 

4.  Defendants  asked  an  instruction  to  the 
effect  that  there  could  be  no  conviction  If  tbe 
Sacramento  slough,  mentioned  In  the  infor- 
mation, at  the  time  charged  had  neither  cur^ 
rent  nor  tide.  The  court  refused  the  Instruc- 
tion, and  defendants  now  urge  this  as  error. 
Tbe  Information  Is  laid  under  section  636, 
Pen.  Code,  which  provides  in  part  as  follows: 
"Every  person  who  shall  set  use,  or  continue, 
or  shall  assist  in  setting,  using,  or  continuing 
any  pound,  weir,  set-net  trap,  or  any  other 
fixed  or  permanent  contrivance  for  catching 
fish  in  the  waters  of  this  state — and  everr  net 
shall  be  considered  a  set-net  that  It  rtrtix*^ 
in  any  way  and  not  free  to  drift  ifitb  the 
current  or  tide — is  guilty  of  a  misdemeanor," 
etc.  It  is  contended  that  the  Jury  should 
have  been  told  that  unless  there  was  a  cur- 
rent or  tide  there  could  be  no  offense  under 
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this  section.  There  was  evidence  that  this 
slough  empties  Into  the  Sacramento  river 
about  a  half  mile  above  the  mouth  of  Feather 
river.  Is  S  or  4  miles  lu  length,  about  100  feet 
wide  at  Its  month  and  12  feet  deep,  and  about 
80  feet  wide  where  defendants'  net  was  set 
Except  In  midsummer  this  slough  drains  the 
back-country  lands  Into  the  river,  but  In  Au- 
gust the  water  of  the  slough  has  no  percep- 
tible current  Fish  may  and  do  pass  freely 
up  and  down  the  slough  from  the  river.  The 
ownership  of  the  lands  bordering  on  the 
slough  does  not  appear.  Defendants  offered 
to  prove  the  ownership,  but  the  court  held 
the  evidence  to  be  immaterial,  and  no  objec- 
tion was  made  or  exception  taken  to  the  rul- 
ing. Upon  the  authority  of  People  v.  Truckee 
Lumber  Co.,  116  Cal.  397,  48  Pac.  374,  39 
L.  B.  A.  581,  68  Am.  St  Rep.  183:  "The  do- 
minion of  the  state  for  the  purpose  of  pro- 
tecting its  sovereign  rights  in  the  fish  within 
Its  waters,  and  their  preservation  for  the 
common  enjoyment  of  its  citizens,  *  *  « 
extends  to  all  waters  within  the  state,  pub- 
lic or  private,  wherein  these  animals  are 
habited  or  accustomed  to  resort  for  spawn- 
ing or  other  purposes,  and  tlirough  which 
they  have  freedom  of  passage  to  and  from 
the  public  fishing  grounds  of  the  state.  To 
the  extent  thtit  waters  are  the  common  pas- 
sageway for  fish,  although  flowing  over  lands 
entirely  subject  to  private  ownership,  they 
are  deemed  for  such  purposes  public  waters, 
and  Bobject  to  all  laws  of  the  state  regulat- 
ing the  right  of  fishing" — citing  cases. 
Whether  or  not  the  water  of  this  slough,  at 
the  particular  time  defendants  had  their  net 
set  across  it,  was  subject  to  movement  by 
current  or  tide,  is  Immaterial.  They  were 
forbidden  by  the  law  to  use  a  set  net  "in  the 
waters  of  this  state,"  i.  e.,  in  any  of  the  wa- 
ters coming  within  the  regulating  power  of 
the  state  conceruing  the  fish  therein.  The 
parenthetical  words  "free  to  drift  with  the 
current  or  tide,"  are  but  descriptive  of  the 
condition  of  a  net;  it  must  be  free  to  drift, 
and  not  be  set  or  permanent. 

It  is  advised  that  the  judgment  and  order 
tie  affirmed. 

"We  concur:    COOPER,  C;  GRAY,  0. 

For  the  reasons  given  In  the  foregoing 
opinion,  the  judgment  and  order  are  affirmed: 
McPABLAND,  J.;  LORIGAN,  X;  HEN- 
SHAW,  J. 

McFARLAND,  J.  I  desire  to  say  further 
that  while  upon  the  record  In  this  case  it 
appears  that  appellants  were  not  prejudiced 
by  the  guarded  expressions  of  the  court  to  the 
jnry  on  the  subject  of  their  efforts  to  agree, 
still  such  expressions  are  hazardous,  and  it 
wonld  be  better  for  the  court  to  say  nothing 
on  that  subject  There  might  be  cases  where 
such  remarks  would  be  construed  by  the  jury 
as  urging  an  agreement  to  convict. 


14S  Cal.  «0» 
AIGELTINGBE  T.  EINSTEIN  et  al.    (S.  F, 

2,530.) 
(Supreme  Court  of  California.    June  18,  1904.) 

FBAUOULENC    CONVETANCES— A.TTA.CHMBNT— 
CBEOITOBS'    BILL— SUFFICIENCT. 

1.  An  attachment  of  real  estate  alleged  to 
have  been  fraudulently  conveyed  by  a  debtor 
cannot  be  sustained,  under  a  creditors'  bill, 
where  the  claim  asserted  has  not  been  reduced 
to  judgment 

Commissioners'  Decision.  Department  2. 
Appeal  from  Superior  Court,  City  and  Coun- 
ty of  San  Francisco;  George  H.  Bahrs, 
Judge. 

Bill  by  Edward  H.  Algeltinger  against  Ja- 
cob Einstein  and  another.  From  a  judgment 
for  defendants,  plaintiff  appeals.    Affirmed. 

Wal.  J.  Tnska,  for  appellant.  Meyer  Ja; 
cobs  and  Arthur  J.  Dannenbaum,  for  re^ 
spondents. 

CHIPMAN,  C.  Creditors*  blU.  Defend- 
ants had  judgment  on  demurrer  to  the  suffi- 
ciency of  the  complaint  from  which  plain- 
tiff appeals.  The  complaint  alleges  that  de- 
fendants are  husband  and  wife;  that  in 
March,  1899,  Jacob  conveyed  to  his  wife, 
Delphlne,  without  any  consideration  paid 
therefor,  the  land  in  question,  for  the  pur- 
pose of  avoiding  the  then  existing  claims  of 
his  creditors,  among  them  the  plaintiff,  of 
which  purpose  his  wife  had  full  knowledge 
when  she  took  the  deed;  that  the  money 
loaned  by  plaintiff  to  Jacob  was  used  by  the 
latter,  and  also  was  used  for  the  benefit  of 
a  certain  partnership  of  which  Jacob  was  a 
member,  and  of  which,  at  the  commence- 
ment of  the  suit  he  was  the  sole  surviving 
member;  that  said  copartnership  was  Indebt 
ed  in  a  large  sum  to  divers  creditors,  and 
was  unable  to  pay  its  liabilities,  and  was 
Insolvent;  that  Jacob  had  no  property  that 
was  exempt  from  execution  other  than  the 
land  in  question.  Subsequently,  January  30, 
1900,  plahitlff  brought  hla  action  In  the  su- 
perior court  against  defendant  Jacob,  and 
regularly  sued  out  a  writ  of  attachment, 
which  was  on  February  2,  1900,  duly  levied 
on  the  said  land  as  the  property  of  Jacob, 
but  as  standing  in  the  name  of  said  defend- 
ant Delphlne,  and  said  levy  Is  now  in  full 
force  and  effect.  Plaintiff's  prayer  is  that 
the  conveyance  referred  to  be  declared  void, 
that  it  be  adjudged  that  he  has  a  good  and 
substantial  lien  upon  the  real  property  de- 
scribed In  the  complaint  and  that  he  have 
such  further  relief  as  Is  proper  In  the  prem- 
ises. The  only  ground  on  which  defendants 
Claim  that  the  demurrer  was  rightly  sustain- 
ed Is  that,  on  the  case  made  in  the  com- 
plaint, judgment  was  a  necessary  prerequi- 
site to  the  action  to  set  aside  the  alleged 
fraudulent  transfer.  Ko  other  question  is 
presented  by  the  briefs. 

Mr.  Fomeroy  says:  "It  Is  a  necessary  re- 
sult from  the  whole  theory  of  the  creditors' 
suits,  that  jurisdiction  in  equity  will  not  be 
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entertained  where  there  Is  a  remedy  at  law. 
The  general  rule  Is  therefore  that  a  Judg- 
ment mast  be  obtained,  and  certain  steps 
taken  towards  enforcing  or  perfecting  such 
Judgment,  before  a  party  la  entitled  to  Insti- 
tute a  suit  of  this  character.  In  this  there 
Is  a  uniformity  of  opinion,  but  the  difficulty 
arises  in  determining  exactly  how  far  a 
plaintiff  should  proceed  after  he  had  obtain- 
ed his  Judgment."  8  Pom.  Eq.  Juris.  S  1415. 
The  courts,  however,  all  agree  and  have  held 
that  there  are  exceptions  to  the  general  rule 
stated  above.  Whether  the  case  of  an  at- 
taching creditor  who  has  by  bis  writ  secured 
a  lien  cm  the  property,  but  as  yet  has  no 
Judgment,  comes  within  the  exception.  Is  a 
question  about  which  the  decisions  are  not 
harmonious.  Our  statute  reads  as  follows: 
"A  creditor  can  avoid  the  act  or  obligation 
ef  his  debtor  for  fraud  only  where  the  fraud 
obstructs  the  enforcements  by  legal  process 
of  his  right  to  take  the  property  affected  by 
the  transfer  or  obligation."  Appellant  claims 
that  it  has  been  decided  by  this  court  that 
an  attaching  creditor  could  before  Judgment 
have  bis  bill  In  equity  to  set  aside  the  fraud- 
ulent conveyance  of  the  attached  property 
without  waiting  Judgment,  citing  Heyneman 
v.  Dannenberg,  6  Cal.  376,  65  Am.  Dec.  519; 
Scales  V.  Scott,  13  Cal.  76;  Conroy  v.  Woods, 
13  Cal.  633,  73  Am.  Dec.  605;  Blckerstaff  v. 
Doub,  19  Cal.  109,  79  Am.  Dec.  204;  Castle 
r.  Bader,  23  Cal.  76.  It  becomes  necessary 
to  examine  these  decisions  of  this  court. 

In  Heyneman  v.  Dannenberg,  the  action 
was  by  an  attaching  creditor  to  enjoin  the 
sheriff  from  selling  property  on  execution  un- 
der a  Judgment  alleged  to  have  been  fraud- 
ulently obtained  by  Dannenberg  against  the 
debtor  (Morris)  a  few  days  before  the  filing 
of  the  bill.  Plaintiff's  attachment  was  sub- 
sequent to  the  execution.  All  the  facts  al- 
leged in  the  bill,  except  the  fraud,  were  ad- 
mitted in  the  answer.  The  court,  after  stat- 
ing the  general  rule  to  be  as  we  have  shown, 
said:  "The  modem  decisions  of  some  courts 
of  the  United  States  seem,  however,  to  have 
relaxed  the  severity  of  the  English  rule,  and 
in  some  cases  it  has  been  held  that  a  credit- 
or who  has  acquired  a  lien  under  the  attach- 
ment laws  of  a  state  may  apply  to  a  court 
of  chancery  without  first  proceeding  to  Judg- 
ment. Without  expressing  any  preference 
for  the  modern  doctrine,  we  are  satisfied 
that  the  facts  and  circumstances  of  this  case 
take  it  out  of  the  ancient  rule."  The  rea- 
son given  was  that,  unless  the  sale  could  be 
stayed,  "the  property  which  they  [plaintiffs] 
have  attached  In  the  meantime  would  have 
passed  into  the  hands  of  bona  fide  purchas- 
ers under  color  of  a  Judicial  sale,  and  be  lost 
to  them  forever."'  The  court  further  said 
that  the  Jurisdiction  could  not  be  refused  in 
a  case  like  the  present,  where  the  sole  issue 
was  one  of  fraud,  and  where  by  such  refus- 
al the  fraud  complained  of  would  be  most 
successfully  consummated.  Scales  v.  Scott 
was  a  similar  case,  and  Heyneman  t.  Dan- 


nenberg was  followed.  In  both  cases  per- 
sonal property  was  attached,  as  we  infer. 
In  Conroy  v.  Woods,  the  court  said:  "The 
authorities  do  not  place  the  right  to  go  into 
equity  upon  the  ground  that  plaintiffs  must 
show  themselves  to  be  creditors  by  Judg- 
ment, but  they  go  on  the  ground  tbat  they 
must  show  a  lien  on  the  propei-ty,  and  this 
Hen  exists  as  well  by  the  levy  of  an  attach- 
ment as  by  execution."  These  observations 
must  be  read  In  the  light  of  the  facts  dis- 
closed, and  tbey  show  that  the  court  did  not 
question  the  general  rule,  but  found  suffi- 
cient circumstances,  not  unlike  those  in  the 
cases  last  above  noted,  to  bring  the  case 
within  the  exceptions  to  the  rule.  Conroy 
T.  Woods  does  not  support  the  doctrine  on 
which  appellant  relies.  Besides,  It  appears 
that  the  plaintiff  and  Interveners  In  that  ac- 
tion had  not  only  attachment  liens,  but  also 
had  Judgments.  The  point  decided  in  Blck- 
erstaff v.  Doub  was  that  where  the  proper- 
ty Is  In  the  possession  of  a  stranger  to  the 
writ,  claiming  it  as  his  own  by  virtue  of  a 
transfer  to  him  from  the  debtor,  which  would 
prevent  the  latter  himself  from  retaking  the 
possession,  the  officer  must  produce  not  on- 
ly the  writ,  but  the  Judgment  which  author- 
izes its  issuance.  And  the  court  then  states 
the  rule  as  we  have  given  It  supra,  adding, 
"or  has  some  process  regularly  issued,  as  in 
the  case  of  an  attachment  authorizing  a  seiz- 
ure of  the  property";  dUng  Thornborgh  v. 
Hand,  7  Cal.  554.  In  the  latter  case  the  ven' 
dee  of  certain  personal  property  of  the  debt- 
or brought  replevin  against  the  sheriff,  who 
sought  to  Justify  under  a  writ  of  attachment 
by  which  he  had  seized  the  property.  The 
question  Involved  was  whether  the  officer 
could  Justify  by  simply  producing  the  writ 
and  proving  the  existence  of  the  debt,  or 
whether  he  must  not  also  show  all  the  pro- 
ceedings on  which  the  writ  was  based,  and 
the  court  held  that  he  must  show  the  regu- 
larity of  all  the  proceedings  which  were  the 
basis  of  the  writ.  As  this  was  not  shown: 
the  Justification  failed.  It  Is,  however,  fair- 
ly inferable  from  the  opinion  that  it  would 
have  been  held  sufficient  had  the  sheriff 
shown  the  proceedings  to  be  regular  and  tbat 
the  writ  was  properly  Issued.  Without  af- 
firming or  denying  this  view  of  the  question, 
where  an  officer  seeks  to  Justify  his  seizure 
and  possession  of  property,  we  do  not  tbink 
the  doctrine  supported  by  reason  or  the 
weight  of  authcirity  when  applied  to  a  cred- 
itor at  large  who  attacks  the  transfer  armed 
alone  with  a  writ  of  attachment  duly  served, 
and  an  alleged  Indebtedness  not  yet  brought 
to  Judgment,  and  in  the  absence  of  any  cir- 
cumstances showing  a  necessity  for  equita- 
ble Interposition,  In  order  to  preserve  tbe 
property  from  transfer  to  Innocent  third  per- 
sons. In  tbe  concluding  paragraph  of  the 
opinion  in  Blckerstaff  v.  Doub,  tbe  coort 
said:  "Unless  the  transfer  were  made  to  hin- 
der, delay,  or  defraud  creditors,  the  sherifr 
could  not  question  Its  validity,  and  not  even 
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tben  witlvotft  first  producing  the  Judgment 
under  whlclj  the  execution  he  held  waa  Is- 
sued." 1h^  remaining  case  relied  on  by  ap- 
pellant— Castle  V.  Bader — ^was  decided  on  the 
ground  that  the  facts  constituting  the  fraud 
were  not  sufficiently  alleged  or  found.  It 
was  also  said  by  the  court  that  the  complaint 
was  insufficient  in  that  It  does  not  aver  that 
plaintiffs  have  acquired  any  lien  on  the  prop- 
erty they  seek  to  have  applied  In  satisfac- 
tion of  their  debts,  or  that  they,  have  obtain- 
ed judgment  on  their  debts  on  which  execu- 
tion has  been  Issued  and  returned  no  prop- 
erty found. 

Upon  a  careful  ezamlnatloh  of  these  early 
cases,  we  do  not  find  that  they  necessarily 
involyed  or  decided  the  question  we  now  have 
before  us.  In  McMinn  v.  Whelan,  27  Cal. 
300,  the  defendants  sought,  among  Other  de- 
fenses, to  attack  the  conveyance  in  question. 
They  had  a  judgment,  which,  however,  was 
held  by  the  court  to  be  void,  and  they  then 
claimed  the  right  to  attack  the  conveyance 
by  reason  of  an  attachment  levied  on  the 
property.  The  court  said:  "If  the  defendant 
O'Connor  had  a  Hen  on  the  premises  by  rea- 
son of  the  attachment,  that  lien  could  not 
be  rendered  effectual  for  the  purpose  of  Im- 
peaching the  conveyance  to  the  plaintiff  un- 
til judgment  be  obtained  In  the  suit  of  Glea- 
son  T.  Maume,  and  it  is  possible  that  no  such 
judgment  will  ever  be  obtained.  If  the  de- 
fendant O'Connor,  as  the  assignee  of  Glea- 
son,  was,  at  the  commencement  of  this  ac- 
tion, and  when  It  was  tried,  the  creditor  of 
Matthew  Maume,  he  was  simply  a  creditor 
at  large  without  a  judgment,  and  hence  not 
in  a  position  to  maintain  an  action  by  answer 
in  the  nature  of  a  cross-bill  in  equity  to  set 
aside  the  conveyance  made  to  plaintiff." 
The  case  of  Blanc  v.  Paymaster  Mining  Co., 
95  Cal.  524,  30  Pac.  765,  20  Am.  St.  Rep.  149, 
furnishes  an  exception  to  the  general  rule, 
and,  on  the  peculiar  facts  alleged  and  shown, 
a  fraudulent  conveyance  was  set  aside  with- 
out judgment  first  obtained  against  the  fraud- 
ulent ▼ttidor''— debtor.  Id  Miller  v.  Kehoe, 
107  Cal.  340,  40  Pae.  485,  the  debtor  had  com- 
menced proceedings  in  Insolvency,  which  pre- 
vented plaintiffs  from  obtaining  judgments 
against  him.  The  action  to  set  aside  the  al- 
leged fraudulent  conveyance  to  his  wife, 
brought  on  behalf  of  all  the  creditors,  and 
asking  that  when  the  assignee  in  insolvency 
should  be  appointed  that  he  be  made  a  party, 
was  sustained.  Murray  v.  Murray,  115  CaL 
266,  47  Pac.  87,  37  L.  R,  A.  626,  56  Am.  St. 
R^.  S7,  was  also  by  Its  peculiar  facts  taken 
oat  of  the  operation  of  the  general  rule. 

Section  1589,  Code  Civ.  Proc,  gives  an  ex- 
ecutor or  administrator  authority  to  bring  an 
action  to  set  aside  the  fraudulent  conveyance 
of  his  testate  or  Intestate,  for  the  benefit  of 
creditors,  "when  there  Is  a  deficiency  of  as- 
sets In  the  hands  of  the  executor  or  adminis- 
trator." It  bas  been  held  under  this  section 
that  it  mnst  appear  (l)  that  there  are  cred- 
itors to  be  paid,  <2).  that  there  is  an  Insuf- 


ficiency of  assets  in  the  hands  ot  the  adminis- 
trator to  meet  their  demands,  and  (3)  the 
claims  of  the  cRditors  must  be  evidenced  by 
a  judgment  obtained  In  this  state,  or  they 
must  have  been  allowed  by  the  administrator 
or  executor,  whlcU  Is  the  equivalent  of  a 
judgment  Forde  v.  Bxempt  Fire  Co.,  50 
Cal.  299;  Ohm  v.  Superior  Court,  85  Cal.  645, 
26  Pac.  244,  20  Am.  St  Rep.  245;  Field  v. 
Andrada,  106  Cal.  107,  39  Pac.  323.  It  may  be 
said  that  thrae  cases  do  not  reach  the  precise 
point  now  before  us.  But  if  general  credit- 
ors of  an  estate,  as  well  as  the  administrator, 
may  not  bring  their  action  against  the  fraud- 
ulent vendee  of  the  deceased  debtor  without 
first  having  their  claims  allowed,  the  princi- 
ple Involved  would  seem  to  have  some  appli- 
cation. The  question  will  be  found  discuss- 
ed, and  the  authorities  on  both  aides  collat- 
ed, in  Wait  on  Fraudulent  Conveyances,  |  81; 
Bump  on  Fraudulent  Conveyances,  {  538; 
Pomeroy'B  Fq.  Juris.  S  2185;  and  volume  6, 
Ency.  of  PL  &  Pr.  p.  525.  Among  the  de- 
cisions supporting  the  viow  taken  by  the  low- 
er coiurt,  we  find  the  reasoning  of  Mr.  Justice 
Brewer  In  Tennent  v.  Battey,  18  Kan.  324, 
entirely  satisfactory.  Bri^y  summarized, 
the  reasons  given  were:  Though  the  attach- 
ment Is  a  specific  lien,  It  is  a  lien  of  very 
uncertain  tenure.  It  may  be  defeated  by  dis- 
solution on  motion,  or  by  a  judgment  In  favor 
of  defendants  on  the  merits  of  the  claim. 
Suits  by  attachment  are  common,  and  the 
writ  Issues  without  any  order  of  the  court, 
and  on  the  affidavit  of  the  creditor  alone,  al- 
leging any  one  of  the  statutory  grounds. 
No  advantage  would  Inure  to  the  creditor, 
except  In  the  mere  matter  of  time,  by  sus- 
taining the  equitable  action.  The  seizure  of 
the  officer  preserves  the  lien  as  against  all 
changes  and  transfers,  and  everything  the 
debtor  or  his  assignee  could  do  subsequent 
thereto.  Elxcept  as  to  perishable  property 
and  property  whose  keeping  is  expensive,  no 
sale  can  be  ordered  until  after  Judgment,  and 
for  such  property  there  would  be  no  advan- 
tage to  sustain  an  action  like  this.  It  might 
happen  that  the  attention  of  the  court  would 
be  occupied  In  useless  litigation,  because  the 
attachment  mlgbt  be  dissolved  before  Judg- 
ment which  would  end  the  lien  and  also  the 
action  to  set  aside  the  conveyance.  The 
claim  of  the  creditor  should  be  certain  be- 
fore he  can  concern  himself  with  the  debtor's 
frauds,  and  It  cannot  be  made  certain  except 
by  Judgment  A  claim  that  is  merely  assert- 
ed ought  not  to  be  sufficient.  It  may  be  con- 
ceded that  an  officer  has  Uie  right  to  defend 
his  possession  of  the  attached  property,  and 
often  the  defendant's  acts  may  be  inquired 
into;  but  It  does  not  seem  to  follow  that,  be- 
cause an  officer  may  do  this,  the  plaintiff 
may  prosecute  an  independent  action,  not  to 
preserve  the  possession,  but  to  clear  up  the 
title.  When  the  claim  has  become  certain, 
he  may  inquire  into  the  title.  Possession 
may  be  preserved  to  preserve  the  attach, 
ment  Hen,  but  ootbing  more  Is  -necessary 
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until  the  claim  Is  made  certain.  It  Beems 
to  ua  tbat  there  la  no  aatlBfactory  answer 
to  tbla  view  of  the  question.  It  does  not 
appear  from  the  complaint  that  there  Is  any 
danger  of  plaintiff's  lien  being  lost.  Plain- 
tut  has  no  right  under  hla  attachment  be- 
yond that  of  using  such  measures  as  may 
be  necessary  to  preserve  his  security  until  be 
can  reduce  his  claim  to  Judgment;  the  at- 
tachment la  but  a  provisional  remedy,  that 
can  avail  nothing  beyond  fixing  a  lien  on  the 
property  pending  the  inquiry  Into  the  merits 
of  the  claim.  We  do  not  think  the  plalntlfl 
should  have  the  right  to  harass  third  parties 
with  litigation  tbat  may  {oove  fruitless.  In 
efforts  to  remove  obstructions  to  the  sale  of 
the  property,  tintil  he  has  first  established 
his  right  to  have  a  sale.  There  Is  no  bard- 
ship  In  enforcing  such  a  rule,  while  great 
hardship  and  needless  annoyance  might  en- 
sue upon  the  adoption  of  the  rule  for  which 
plaintiff  contends. 

Turning  to  our  statute  supra,  can  It  be 
said  In  the  present  case  that  the  alleged 
fraud  "obstructs  the  enforcement,  by  legal 
process,  of  his  [the  creditor's]  right  to  take 
the  property  affected  by  the  transfer"? 
Plaintiff  has  bis  lien  on  the  land  secured 
against  the  whole  world,  and  be  la  entitled  to 
no  other  legal  process  until  he  baa  bis  judg- 
ment When  he  has  Judgment,  he  then  has 
his  execution;  but  as  the  transfer  would  ob- 
struct the  sale  under  the  execution  or  "legal 
process,"  he  may  then  have  the  obstruction 
removed,  should  there  be  no  other  property 
of  the  debtor  sufficient  to  meet  the  demand, 
which  latter  fact  may  appear  by  return  of 
the  execution  nulla  bona,  or  may  appear  by 
the  admissioa  of  the  allegation  In  the  com- 
plaint tbat  the  debtor  has  no  property  sub- 
ject to  execution  except  the  property  In  ques- 
tion, or  that  he  Is  insolvent. 

It  is  advised  tbat  the  judgment  be  affirmed. 

We  concur:    HARRISON,  C;  COOPER,  C. 

For  the  reasons  given  in  the  foregoing 
<Vinlon,  the  judgment  appealed  from  is  af- 
firmed: McFARLAND,  J.;  LORIGAN,  J,; 
HENSHAW,  J. 

143  CaL  617 

GRISWOIiD  V.  GRISWOLD.  (L.  A.  1,266.) 
(Supreme  Court  of  California.    June  18,  1904.) 

IIALICIOUS  FROSBCtmON — PB0BA3LX  CAT78E  ~ 
EVIDENCE— ADMISSIBIUTT— CONFINEMENT  AS 
INSANE  PERSON — CONSULTATION  WITH  PHY- 
SICIAN— BURDEN  OP  FBOOr — ^UALICE. 

1.  Where  plaintiff  sued  her  brother  for  ma- 
licious prosecution  in  effecting  her  confinement 
as  an  insane  person,  and  his  defense  was  that 
he  in  good  faith  believed  her  to  be  insane  at 
the  time  of  imprisonment,  evidence  that  defend- 
ant had  consulted  the  family  physician,  who 
from  the  description  of  plalntifrs  actions  was 
of  the  opinion  that  she  was  insane,  was  ad- 
missible on  the  questions  of  malice  and  prob- 
able canse. 

2.  Though,  in  an  action  for  malicious  prose- 
cution in  effecting  plaintUfs  confinement  as.  an 


Insane  pereon,  defendant  admitted  that  plaintiff 
was  not  insane  at  the  time  he  had  her  arrested, 
there  was  no  presumption  that  be  acted  with 
.  malice  and  without  probable  cause,  but  the  bar- 
den  of  proof  was  on  the  plaintiff  on  such  issues. 
3.  In  an  action  for  malicious  prosecution,  tbe 
want  of  probable  cause  does  not  raise  the  pre- 
sumption of  malice,  though  it  may  be  inferred 
therefrom. 

Department  2.  Appeal  from  Superior 
Court,  Los  Angeles  County;  M.  T.  Allen, 
Judge. 

Action  by  Hay  Griswold  against  William 
R.  Griswold.  From  a  Judgment  for  plaintiff, 
and  from  an  order  denying  a  new  trial,  de- 
fendant appeals.    Reversed. 

S.  V.  lAndt  and  Lynn  Helm,  for  appellant. 
Jones  &  Weller,  for  resimndent. 

PER  CURIAM.  Plaintiff  and  defendant 
ore  brother  and  sister.  The  action  was 
brought  to  recover  damages  for  malicious 
prosecution.  The  complaint  alleges  tbat  the 
defendant  maliciously  and  without  probable 
cause  made  an  affidavit  and  petition  charging 
plaintiff  with  being  insane,  and  upon  audi 
affidavit  and  petition  procured  tbe  plaintiff's 
arrest  and  Imprisonment  in  the  insane  ward 
of  tbe  county  hospital  of  tbe  county  of  Los 
Angeles;  tbat  plaintiff  was  not  insane  at 
the  time  she  was  so  arrested,  and  tbat  she 
was  duly  discharged  from  said  arrest  and 
imprisonment;  that  she  was  greatly  injured 
in  body,  mind,  and  reputation  by  reason  of 
said  arrest  and  Imprisonment,  to  her  damage 
In  tbe  sum  of  $50,000.  Defendant,  in  bis  an- 
swer, did  not  deny  the  allegation  "that  plain- 
tiff was  not  Insane"  at  tbe  time  she  was  so 
arrested.  He  denied  that  he  acted  maliclona- 
ly  or  without  probable  cause,  and  affirmative- 
ly alleged  tbat  for  a  long  time  prior  to  her 
arrest  the  plaintiff  resided  in  tbe  city  aC  Los 
Angeles  with  the  mother  of  plaintiff  and  de- 
fendant, together  with  a  sister  and  nephew; 
that  prior  to  her  arrest  she  had  frequent  fits 
of  violence  and  excitement,  and  committed 
divers  Irrational  acts,  and  made  divers  threats 
and  attempts  to  do  bodily  harm  to  members 
of  the  family  and  other  persons  without 
provocation;  tbat  she  threatened  to  kill  her 
sister,  concealed,  damaged,  and  destroyed 
property,  and  did  other  irrational  things;  tbat 
defendant  fully  and  fairly  reported  all  said 
facts  to  a  physician,  who  was  and  bad  been 
tbe  regular  family  physician  of  the  family 
and  of  plaintiff,  and  said  physician  expressed 
tbe  opinion  that  plaintiff  was  insane,  and  ad- 
vised that  proceedings  be  taken  for  her  ex- 
amination; tbat  defendant  in  good  faltb. 
without  malice,  and  believing,  and  having 
cause  to  believe,  that  plaintiff  was  insane, 
and  deeming  it  for  the  best  Interests  of  plain- 
tiff, and  for  the  protection  of  others,  believ- 
ing it  to  be  his  duty,  he  made  the  affidavit 
and  procured  the  arrest  of  plaintiff;  that  he 
acted  in  good  faith,  and  without  malice  or 
ill  will  toward  plaintiff.  The  case  was  tried 
before  a  jury,  and  a  verdict  rendered  in  favor 
of  plaintiff  for  ^fiOO,  upon  which  JudKm«at 


Digitized  by 


Google 


Cal^ 


Giy[SWOLD  V.  qi^swoi/p. 


?T3 


was  entered.  Tlii3  appeal  Is  from  the  judg- 
mejit  and  order  denying  defendant's  motion 
for  a  new  trial. 

Respondent  bas  not  filed  any  points  or  au- 
thorities, and  hence  our  labor  baa  been  great- 
er than  it  would  have  J)een,  had  we  received 
the  assistance  of  counsel.  Many  witnesses 
were  examined  and  much  evidence  introduced 
on  the  issues  as  to  malice  and  want  of  prob- 
able cause.  It  is  not  necessary  to  narrate 
the  evidence  as  to  the  many  acts  of  violence 
and  peculiar  conduct  of  plaintiff.  It  may  be 
conceded  (for  the  purposes  of  this  case)  tbat 
there  is  sutHclent  evidence  to  sustain  the 
verdict  of  the  Jury  both  as  to  malice  and 
want  of  probable  cause;  but  we  bave  con- 
c'uded  that  the  case  must  be  reversed  on  the 
ground  of  errors  of  the  trial  court  in  giving 
improper  instructions  to  the  Jury.  Defend- 
ant, when  on  the  stand,  testified  fully  as  to 
Ktating  all  the  facts  and  circumstances  con- 
cerning plaintitT's  violence,  threats,  and  con- 
duct to  I>r.  £.  R.  Smith,  the  family  physician, 

ud  tliat  the  doctor  upon  such  statement  told 
defendant  that  plaintiff  was  unbalanced,  and 
in  bis  opinion  tbat  she  was  insane.  Dr. 
Smith  testified  fully,  without  objection,  to 
all  the  statements  made  to  him  by  defend- 
ant, that  be  was  consulted  by  defendant, 
and  that  he  believed  the  plaintiff  was  insane, 
and  so  advised  defendant.  The  court  (ap- 
parently of  its  own  volition)  instructed  the 

nry  as  follows:  "I  charge  you  that,  even 
though  you  should  find  that  the  defendant, 
before  the  17th  of  November,  1900,  fully  and 
fairly  stated  all  the  facts  and  circumstances 
within  his  knowledge  connected  with  the 
conduct,  deportment,  and  manner  of  the 
plaintiff  to  a  physician,  and  that  he  was  by 
said  physician  advised  that  she  was  insane, 
this  advice  would  not  of  itself  amount  to  a 
reasonable  and  probable  cause  to  believe  her 
Insane;  and  I  charge  you  that,  notwithstand- 
ing the  court  has  heretofore  permitted  testi- 
mony to  the  Jury  of  a  statement  by  the  de- 
fendant of  certain  facts  and  circumstances 
within  his  knowledge  to  Dr.  E.  R.  Smith,  and 
has  permitted  Dr.  Smith  to  testify  as  to  what 
statements  were  made  to  him  by  defendant, 
and  both  parties  bave  testified  to  you  as  to 
the  statement  and  opinion  given  by  Dr. 
Smith  to  the  defendant  at  the  time  in  rela- 
tion to  plaintlfTs  mental  condition,  you  should 
disregard  all  of  such  testimony;  the  court 
upon  more  mature  reflection  being  satisfied 
tbat  such  testimony  should  not  bave  been 
•lubmltted  to  you." 

We  are  at  a  loss  to  know  upon  what  theory 
the  instruction  was  given.  It  was  incumbent 
upon  plaintiff  to  prove  both  want  of  prob- 
able cause  and  malice.  2  Greenleaf  on  Evi- 
dence (16th  Ed.)  S  449.  On  the  other  hand, 
the  defendant  had  the  right  to  prove  that  he 
acted  in  good  faith,  without  malice,  and  upon 
probable  cause;  that  is,  upon  such  facts  and 
information  as  would  indnce  a  reasonably 
prudent  man  to  believe  tbat  the  plaintiff  was 
TtP.— 43 


insane.  Probable  cause  has  reference  to  the 
common  standard  of  human  Judgment  and 
conduct,  and  malice  refers  to  the  mind  and 
Judgment  of  the  defendant  in  the  particular 
act  charged  as  a  malicious  prosecution.  Mal- 
ice need  not  Indicate  anger  or  vindlctiveness, 
but  it  imports  bad  faith  in  a  malicious  pros- 
ecution, or  the  want  of  sincere  belief  that  the 
facts  and  circumstances  Justify  the  prosecu- 
tion. As  said  by  Chief  Justice  Redfield  in 
Barron  v.  Season,  81  Vt  197:  "For  it  is 
found,  In  almost  every  book  upon  the  sub- 
ject, that  if  defendant,  however  causelessly, 
did  really  act  in  good  faith  and  without  mal- 
ice In  preferring  the  charge,  he  cannot  be 
made  liable  for  a  -malicious  prosecution."  It 
is  held,  in  cases  where  a  person  is  charged 
with  a  crime,  tbat  if  the  prosecutor  fully  and 
fairly  states  all  the  facts  in  the  case  to  couU" 
sel  learned  in  the.  law,  and  is  by  such  coun- 
sel advised  and  verily  believes  that  a  crime 
has  been  committed,  that  such  advice 
amounts  to  probable  cause.  The  court  must 
have  had  the  rule  in  mind  in  making  the 
above  charge  to  the  Jury. 

But  it  was  not  necessary  that  the  state- 
ment to  and  advice  of  Dr.  Smith  should  have 
been  sufficient  to  constitute  probable  cause  as 
a  matter  of  law  to  make  it  admissible.  He 
was  the  family  physician.  He  was  supposed 
to  be  skilled  in  his  profession,  and  to  know 
more  about  the  mental  condition  of  plaintiff 
than  any  attorney  at  law  could  bave  known. 
If  defendant  had  not  consulted  the  family 
physician,  but  had  gone  to  an  attorney  at 
law,  it  would  certainly  seem  that  he  had 
much  less  ground  for  the  prosecution  than 
by  pursuing  the  course  he  did.  He  was  ac- 
cused of  acting  maliciously.  Did  it  not  tend 
to  disprove  malice  If  be  went  to  the  family 
physician  and  fully  and  fairly  stated  the 
facts?  It  was  said  by  Judge  Redfield,  Id 
Barron  v.  Mason,  supra:  "But  upon  the  ques- 
tion of  malice  the  law  is  more  tender  towards 
the  inexperience  or  the  infirmities  or  the 
idiosyncrasies  of  parties.  Malice  is  Judged 
with  reference  to  the  party,  and  whatever 
fairly  tends  to  show  that  be  acted  with  good 
faith  and  without  malice  must  be  received. 
•  •  •  But  if  the  party  fail  in  showing 
such  ground  of  action  as  would  have  induced 
prudent  and  careful  men  to  tiave  believed  in 
the  plaintiff's  guilt,  and  to  have  instituted 
the  prosecution,  be  may  nevertheless,  if  he 
choose,  show  that  in  fact  he  did  act  upon 
what  be  at  the  time  regarded  as  good  cause, 
either  from  common  report  or  remote  circum- 
stances, such  as  excited  suspicions  in  his 
mind  to  the  extent  of  creating  belief  of 
guilt,  although  short  of  probable  cause."  In 
Murphy  v.  Larson,  77  III.  176,  where  the  de- 
fendant consulted  one  who  was  not  a  li- 
censed attorney,  but  who  was  supposed  to 
be  such  by  defendant,  it  was  held  error  to 
exclude  such  fact  The  court  said:  "As  the 
ground  of  this  action,  is  malice  and  want  of 
probable  cause,  any  fact  tending  to  disprove 
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either  is  proper  evidence.  It  was  Indispen- 
sable, to  maintain  the  action,  It  should  appear 
afflrmatlTely  that  defendant,  in  institatlng 
the  prosecution  against  plaintiff  on  the  charge 
of  larceny,  acted  maliciously  and  without 
probable  cause,  and  both  must  concur.  The 
fact  be  obtained  counsel  of  one  he  supposed 
was  learned  in  the  law  and  competent  to  give 
advice,  and  was  advised  by  him,  upon  a  dls- 
closure  of  the  facts  and  circumstances,  to 
commence  the  criminal  prosecution,  while  It 
constitutes  no  defense,  was  certainly  com* 
petent  evidence  on  the  question  of  malice. 
If  he  acted  In  good  faith — and  that  was  a 
question  for  the  Jury — ^It  would  negative,  in 
a  high  degree,  the  idea  of  malice;  and  that 
fact  ought  to  go  in  mitigation  of  exemplary 
damages."  To  the  same  efCect  see  Harpham 
et  al.  V.  Whitney,  77  111.  32;  Hirsch  v.  Fee- 
ney,  83  111.  649;   White  v.  Tucker,  16  Ohio 

St.  4e& 

In  the  case  at  bar  the  plaintiff  relied  upon 
want  of  probable  cause  and  other  facts  as 
a  basis  upon  which  the  jury  might  infer 
malice.  To  deprive  the  defendant  of  evidence 
tending  to  show  his  honest  belief,  and  rea- 
sonable grounds  for  such  belief,  as  a  basis  for 
bis  actions  in  swearing  to  the  affidavit,  could 
not  but  have  injured  his  defense  before  the 
jury.  It  is  the  policy  of  the  law  to  encourage 
prosecatlons  when  there  are  facts  and  cir- 
cumstances that  would  Induce  the  belief  In 
the  mind  of  a  reasonably  cautious  man  of  the 
guilt  of  the  party  accused.  And  so  in  case 
a  party  is  insane  and  dangerous  to  be  at 
large.  It  would  not  do  to  hold  honest  par- 
ties in  heavy  damages  for  an  error  of  judg- 
ment If  so.  It  would  be  difficult  to  get  re- 
sponsible parties  to  make  complaints.  All 
that  the  law  requires  as  a  defense  to  this 
kind  of  an  action  Is  the  existence  of  such 
facts  and  circumstances  as  would  Induce  the 
belief  In  the  mind  of  a  reasonably  cautious 
man  that  the  party  was  insane  at  the  time 
the  charge  was  made.  If  such  facts  and  cir- 
cumstances existed,  the  plaintiff  ought  not 
to  recover. 

In  instruction  No.  12  the  court  charged  the 
jury  as  follows:  "And,  it  being  admitted  by 
the  defendant  In  his  answer  that  plaintiff 
was  not  Insane  at  the  time  be  had  her  ar- 
rested,  you  are  Instructed  that  the  law  pre- 
sumes that  in  procuring  her  arrest  defendant 
acted  without  probable  cause  and  malicious- 
ly, and  the  burden  of  proof  is  on  the  defend- 
ant to  show  probable  cause  and  want  of 
malice  on  his  part."  This  was  clearly  error. 
The  question  before  the  court  and  the  Jury 
was  not  as  to  the  sanity  or  insanity  of  the 
plaintiff  at  the  time  of  her  arrest,  but  as 
to  whether  or  not  there  was  probable  cause 
for  her  arrest,  as  that  term  is  understood 
by  judges  and  the  legal  profession.  Jones 
T.  Jones,  71  Cal.  91,  11  Pac,  817;  Good  t. 
French,  116  Mass.  203.  And  the  burden  is  al- 
ways on  the  plaintiff  to  show  that  the  suit 
ot  proceeding  was  instituted  without  prob- 


able cause  and  mallcknidy.  Greeideaf  on 
fividence,  }  440  et  seq.;  NeweU  on  Malicious 
Prosecution,  p.  7,  473;  Harkrader  v.  Moore, 
44  Cal.  162.  In  the  latter  case  it  was  held 
that  an  Instruction  "that  the  plaintiff's  dis- 
cbarge by  the  examining  magistrate  is  prima 
facie  evidence  of  the  want  of  probable  canse 
for  the  cliarge,  and  the  burden  Is  upon  the 
defendant  to  prove  to  the  satisfaction  of  the 
jury  the  existence  of  probable  cause,"  was 
error. 

Instruction  No.  10  was  as  follows:  "Yon 
are  instructed  that  malice  is  a  question  of 
fact  for  you  to  determine,  but  tliat  It  may  be 
inferred  by  you  from  the  drcnmstances 
proved,  and  may  be  presumed  to  exist  from 
the  want  of  probable  cause."  This  instruc- 
tion is  somewhat  ambiguous.  If  it  means 
that  the  legal  presumption  of  malice  follows 
proof  of  want  of  probable  cause,  It  is  er- 
roneous. A  jury  may  Infer  malice  from  want 
of  probable  cause,  but  the  former  is  not  a 
necessary  legal  presumption  ftom  the  latter. 
The  law  on  the  subject  Is  correctly  stated 
in  Levy  v.  Brannan,  39  Cal.  485,  as  follows: 
"Malice  Is  a  fact  to  be  found  by  the  Jury 
In  an  action  for  malicious  prosecution.  It 
may  be  proven  by  the  acts  or  declarations 
of  the  defendant  in  respect  to  the  prosecution, 
or  the  matter  which  was  made  the  subject 
of  the  criminal  charge  against  the  plaintiff, 
or  it  may  be  inferred  by  the  Jury  from  the 
want  of  probable  cause.  The  want  of  prob- 
able cause  does  not  raise  a  legal  presump- 
tion of  malice;  but  It  may  be  inferred  there- 
from—though it  is  not  necessarily  inferred— 
by  the  jury,  as  It  may  be  Inferred  from  other 
circumstances.  But,  by  whatever  mode  it 
may  be  proven,  it  is  proven  as  a  fact"  See, 
also,  Harkrader  v.  Moore,  44  Cal.  163.  As 
the  case  must  be  reversed  for  the  other  rea- 
sons given  above,  It  is  not  necessary  to  de- 
termine what  the  meaning  of  the  Instruction 
Is,  or  how  the  jury  probably  understood  it; 
but  upon  another  trial  language  which  might 
be  construed  as  holding  that  malice  is  legal- 
ly presumed  from  want  of  probable  cause 
should  be  avoided. 

There  are  no  other  points  necessary  to  be 
discussed.  The  Judgment  and  order  appealed 
from  are  reversed. 


143  Cal.  ea 
In  re  CAMPBBIili'S  ESTATE  et  al.    (S.  F. 

34»3.) 
(Supreme  Court  of  California.    Nov.  27,  1903.) 

IBTATEB  OF  DECEDENTS — COIXATEBAI.  INREBrr- 
ANCG  TAX— CONSTITUTIONALITY  OF  STATUTE — 
TITLE  OF  ACT— AMENDMENT— CLASS  LEGISLA- 
TION—SEASONABLE    DISCBIMINATIOM. 

1.  The  title  of  St.  1899,  p.  101,  c.  85,  amend- 
ing the  collateral  inheritance  tax  law.  is  as 
follows:  "An  act  to  amend  an  act  entitled, 
'An  act  to  amend  an  act  entitled,  "An  act  to 
establish  a  tax  on  collateral  inheritances,  be- 
quests and  devises.  •  *  •"  approved  March 
23,  1893,'  approved  March  »,  1897."  lie  in- 
troductory portion  of  the  first  section  of  the  act 
is  as  follows:    "Section  one  of  the  act  entitled 
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'Aa  set  to  estAbllsh  a  tax  on  oollateral  inherit-  I 
ancea,  beguesta.  and  devises,  •  ♦  ♦  approved  I 
March  23,  1893,'  approved  March  9,  ISffT,  is 
hereby  amended  so  aa  to  read  aa  followa." 
Held,  that  a  contention  that  the  body  of  the  act 
of  1899  does  not  conform  to  the  title,  in  that, 
while  the  title  designates  it  as  an  act  to  amend 
the  act  of  18S7  (St.  18S7,  p.  77,  c  83),  the  body 
of  the  act  in  fact  amends  the  act  of  1893  (St. 
1893,  p.  193,  c.  168),  was  untenable,  it  being 
apparent  that  there  was  a  clerical  error  in  the 
first  clause  of  section  1  of  the  act  of  1899,  in 
omitting  from  the  title  of  the  act  of  1897  the 
words  "An  act  to  amend  an  act  entitled,"  etc. 

2.  Const  art  4,  |  24,  provides  that  an  act 
revised  or  a  section  amended  must  be  re-enacted 
and  published  at  length  as  revised  or  amended. 
BeU,  that  St  1899,  p.  101,  c.  85,  amending 
section  1  of  the  act  of  1807  amending  the  col- 
lateral inheritance  tax  law,  and  which  repub- 
lishes the  section  amended  at  length,  ^ufEciently 
complies  with  the  Constitution,  although  the 
title  of  the  act  indicates  that  it  ia  an  amend- 
ment to  the  entire  act  of  1897. 

3.  The  collateral  inheritance  tax  law  imposes 
■n  Inheritance  tax  on  all  the  collateral  relations 
•f  the  deceased,  but  exempts  the  father,  mother, 
huslMind,  wife,  lawful  issue,  adopted  children, 
any  lineal  descendant  of  deceased,  the  wife  of 
a  son,  the  widow  of  a  son,  and  the  husband  of 
a  danghter.  Held,  that  the  statute  is  not  nn- 
eonstitntional  because  of  the  fact  that  it  ex- 
empts the  wife  of  a  son,  widow  of  a  son,  and 
the  hnsband  of  a  daughter ;  the  distinction  as 
to  inheritance  between  those  of  the  direct  line 
and  collateral  relations  being  a  natural  distinc- 
tion, and  the  class  composed  of  sons-in-law, 
etc.,  being  lo  closely  related  by  affinity  that  it 
cannot  be  said  that  such  distinction  is  un- 
natural. 

4.  The  designation  In  the  title  of  the  collateral 
inheritance  tax  law  la  "collateral  inheritances, 
bequests,  and  devises,"  and  it  imposes  a  tax  on 
devises  to  persons  not  of  kin  to  testator.  Held, 
that  the  act  is  not  unconstitutional  on  the 
Uieory  that,  while  it  imposes  a  tax  on  bequests 
and  devises  to  persons  not  of  kin  to  the  tea- 
tator,  such  classes  are  not  embraced  within  the 
terms  of  the  title,  because  the  word  "collateral" 
is  to  be  applied  as  a  qualifying  adjective  ttt 
the  words  ^'bequests,  devises" ;  the  word  "col- 
lateral" being,  in  favor  of  constitutionality,  sus- 
ceptible of  application  to  a  devise  to  any  person 
not  in  the  direct  line  of  relationship,  though 
tbe  person  was  not  of  kin  to  the  testator. 

5.  The  collateral  inheritance  tax  law  Is  not 
onconstitntional  because  it  contains  a  provision 
imposing  a  tax  on  property  transferred  by  deed, 
etc.,  to  take  effect  after  the  death  of  the  de- 
eedent,  whidi  class  is  not  expressed  in  the  title 
ol  the  act.  where  the  designation  ia  "collateral 
inkerltances,  bequests,  and  devises";  it  being 
apparent  that  such  provision,  even  if  it  were 
anconstttational,  is  not  so  important  aa  to  make 
tl>0  entire  section  of  the  statute  in  which  such 
provMon  is  contained  unconstitutional. 

6.  The  collateral  inheritance  tax  law  imposing 
an  Inheritance  tax  on  all  collateral  relations  of 
the  deceased,  but  exempting  the  father,  mother, 
husband,  wife,  lawful  issue,  adopted  children, 
any  lineal  descendanta  of  deceased,  the  wife  of 
a  aon,  the  widow  of  a  son,  and  the  husband  of 
a  daughter,  is  not  violative  of  the  fourteenth 
amendiDent  to  the  federal  Constitution. 

In  Bank.  Appeal  from  Snperlor  Court, 
City  and  (bounty  of  San  Francisco;  X  ▼. 
Coffey,  Jtidge. 

Jadicial  proceedings  on  the  settlement  of 
the  estate  of  Cornelia  B.  Campbell,  deceased. 
From  a  portion  of  the  decree  of  distribution 
providing  for  the  payment  of  the  inheritance 
taxes.  George  O.  Campbell  and  otbera  appeal. 
Affirmed. 


Vrobtnaa  ft  Jacob*  (Garontte  ft  Goodwin 
of  counsel),  for  appellants.  Lewis  F.  Bylnc* 
ton,  Dlst  Atty.,  and  L  Harris,  Asst  Dlst. 
At^.,  for  respondent  Dorn,  Dom  ft  Sav- 
age and  Obarles  B.  Yomiger,  Jr.,  amid  carlo. 

SHAW,  J.  This  is  an  appeal  from  that  por^ 
tlon  of  the  decree  of  distribution  in  the  above- 
entitled  estate  providing  for  the  payment  of 
inheritance  taxes.  The  estate  was  distribut- 
ed to  the  brothers  and  sisters  of  the  de- 
ceased, and  upon  the  appeal  the  sole  ques- 
tion is  whether  or  not  the  amendment  of  1809 
to  the  collateral  Inheritance  tax  law  Is  consti- 
tuUonal.    St  1899,  p.  101.  c.  85. 

The  first  point  made  by  the  appellanta  Is 
that  the  body  of  the  act  does  not  conform  te 
the  titie  In  this:  that,  while  the  title  of  the 
act  designates  it  as  an  act  to  amend  the  act 
of  1897,  the  body  of  the  act  in  fact  amends 
an  act  of  1893.  The  title  Is  as  follows:  "An 
act  to  amend  an  act  entitled,  'An  act  to 
amend  an  act  entitled,  "An  act  to  establish  a 
tax  on  collateral  inheritances,  bequeata,  and 
devises,  to  provide  for  Its  collection,  and  to 
direct  the  disposition  of  Ita  proceeds,"  ap- 
proved March  23,  1893,'  approved  March  9, 
1897."  The  Introductory  portion  of  the  first 
section  of  the  act  Is  as  follows:  "Section  one 
of  an  act  entitled,  'An  act  to  establish  a  tax 
on  collateral  inheritances,  bequests,  and  de- 
vises, to  provide  for  ita  collection,  and  to  di- 
rect the  disposition  of  Ita  proceeds,  approved 
March  23,  1S93,'  approved  March  8,  1897,  li 
hereby  amended  so  as  to  read  as  follows." 
Section  one  of  the  act  of  1893  (St  1893,  p.  193, 
c.  168)  was  amended  in  1897  (St  1897,  p.  77, 
c.  83)  and  the  title  of  the  amending  act  of 
1807  Is  correctly  quoted  In  the  title  to  the  act 
of  1899;  but  It  will  be  observed  that  In  the 
Introductory  clause  of  section  1  of  the  act  of 
1899,  above  quoted.  It  attempts  to  quote  tho 
title  of  the  act  of  1897,  but  omits  the  first 
Clause  thereof,  to  wit  the  words,  "An  act  to 
amend  an  act  entitled,"  and  begins  with  the 
second  clause,  as  follows:  "An  act  to  es- 
tablish a  tax,"  etc.  It  is  manifest  that  this 
is  a  mere  clerical  error.  The  defect  is  not 
In  the  title,  but  In  the  body  of  the  act  It 
the  act  can  be  given  a  construction  which  Is 
reasonable,  and  which  will  make  it  constitu- 
tional, that  construction  must  prevail.  Look- 
ing to  the  entire  body  of  the  amendatory  act, 
It  cannot  reasonably  be  construed  otherwise 
than  as  an  amendment  of  the  act  of  1897. 
The  clerical  error  must  therefore  l>e  disre- 
garded, and  the  act  held  valid. 

Another  objection  Is  that  the  act  Is  uncon- 
stitutional because  It  does  not  comply  with 
that  portion  of  section  24  of  article  4  requir- 
ing the  act  revised  or  section  amended  to  be 
re-enacted  and  published  at  length  as  revised 
or  amended.  The  only  portion  of  the  act  of 
1897  which  is  amended  is  section  1  thereof, 
and  the  whole  of  that  section  Is  republished 
at  lengtb  in  the  amending  act  of  1899.  This 
Is  all  that  is  required  by  the  Constitution. 
Where  the  title  of  an  act  Indicates  that  it  Is 
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an  amendment  to  the  entire  act,  Dnt  In  fact 
the  amendment  made  is  all  comprised  In  a 
single  section  thereof,  it  la  not  necessary  to 
republish  the  entire  act  It  Is  a  sufficient 
compliance  with  the  constitutional  require- 
ment If  the  section  which  is  amended  la  re> 
published  at  length  as  amended. 

The  most  urgent  contention  of  the  appel- 
lants is  that  the  act  Is  unconstitutional  be- 
cause It  makes  an  unlawful  discrimination 
between  brothers  and  sisters  and  other  par- 
ties mentioned  therein,  or,  to  state  the  propo- 
sition exactly,  because  it  Imposes  a  tax  upon 
the  brothers  and  sisters  of  deceased  persons, 
while  at  the  same  time  exempting  from  taxa- 
tion  the  wife  of  a  son,  the  widow  of  a  son, 
and  the  husband  of  a  daughter.  There  have 
been  many  decisions  In  this  court  upon  the 
general  question  iuTolved.  The  leading  case 
upon  the  subject  Is  the  City  of  Pasadena  v. 
Stimson,  01  Cal.  249,  27  Pac.  604,  In  which 
case  the  general  principle  was  laid  down  that 
a  law  is  general  and  constitutional  when  It 
applies  equally  to  all  persons  embraced  in  a 
class,  founded  upon  some  natural  or  intrin- 
sic or  constitutional  distinction.  A  further 
qualification  has  been  made  In  the  case  of 
Darcy  r.  Mayor,  104  Cal.  642,  38  Pac.  500, 
to  the  effect  that  the  classification  must  not 
be  arbitrary,  for  the  mere  purpose  of  classi- 
fication, in  order  that  legislation  really  local 
or  special  may  seem  to  be  general,  but  that 
it  must  be  for  the  purpose  of  meeting  dUIer- 
ent  conditions  naturally  requiring  different 
legislation.  We  are  of  the  opinion  that  this 
case  comes  within  the  first  rule,  and  not 
within  the  qualification  last  stated.  The  stat- 
ute in  question  Imposes  an  inheritance  tax 
upon  all  the  collateral  relations  of  the  de- 
ceased, and  exempts  from  taxation  the  fa- 
ther, mother,  husband,  wife,  lawful  issue, 
and  adopted  children,  and  any  lineal  descend- 
ant of  the  deceased  born  in  lawful  wedlock. 
The  distinction  as  to  inheritances  between 
those  of  the  direct  line  and  collateral  rela- 
tions Is  a  natural  distinction,  and  is  suffi- 
cient to  Justify  the  Legislature  in  imposing 
a  different  rule  on  this  subject  with  respect 
to  each.  Estate  of  Wilmerdlng,  117  Cal.  281, 
49  Pac.  181.  It  also  exempts  the  wife  or 
widow  of  a  son,  and  the  husband  of  a  daugh- 
ter, who  are  strangers  to  the  blood,  and  who, 
under  our  statute  of  succession,  do  not  inher- 
it Consequently  the  exemption  in  these  lat- 
ter cases  can  apply  only  to  bequests  and  de- 
vises. The  class  composed  of  sons-in-law 
and  daughters-in-law,  though  not  of  the  blood 
of  the  testator,  are  very  closely  related  by 
affinity,  and  we  cannot  Interfere  with  the  leg- 
islative discretion,  and  say  that  the  distinc- 
tion Is  not  natural.  It  Is  sufficient.  In  our 
opinion,  to  Justify  the  Legislature  In  exempt- 
ing these  persons  from  the  tax. 

It  Is  claimed  that  the  act  Is  unconstitu- 
tional because  It  imposes  a  tax  upon  bequests 
and  devises  to  persons  not  of  kin  to  the  tes- 
tator (that  Is,  upon  all  strangers  to  the  blood, 
other  than  the  wife  or  widow  of  the  son  or 


onsbana  of  the  daughter),  and  that  these 
classes  of  persona  upon  whom  the  tax  Is  thus 
Imposed  are  not  embraced  within  the  terms 
of  the  title  of  the  act  This  defect  in  the  act 
would,  of  course,  not  affect  the  appellants 
here  directly,  they  not  being  strangers  to  the 
blood.  But  the  farther  contention  is  that  the 
unconstitutionality  of  the  act  in  this  respect 
Is  so  material  to  the  effect  of  the  act  as  a 
whole  that  It  is  not  to  be  presumed  that  the 
Legislature  would  have  enacted  the  entire  act 
if  they  had  understood  that  this  part  of  It 
was  unconstitutional,  and  therefore  that  the 
rule  applies  which  declares  that  where  a  part 
of  an  act  which  Is  unconstitutional  is  so  in- 
termingled with  the  act  as  a  whole,  and  so 
Important  to  Its  effect,  as  to  give  rise  to  the 
presumption  that  the  Legislature  would  not 
have  enacted  the  remainder  of  It  without  the 
unconstitutional  part,  the  whole  act  must  be 
declared  unconstitutional.  This  contention 
of  the  appellants  Is  based  upon  the  proposi- 
tion that  the  designation  In  the  title,  to  wit, 
"Collateral  Inheritances,  bequests,  and  de- 
vises," must  be  so  read  that  the  word  -collat- 
eral" shall  be  applied  as  a  qualifying  adjec- 
tive to  the  words  "bequests"  and  "devises," 
and  consequently  it  is  argued  that  the  act 
does  not  include  bequests  and  devises  to 
strangers  to  the  blood,  but  only  bequests  and 
devises  to  collateral  kindred.  The  word  "col- 
lateral," however,  has  not  necessarily  the 
narrow  meaning  here  contended  for,  or,  at 
any  rate,  we  should  not  give  it  that  meaning 
if  the  effect  of  such  construction  la  to  make 
the  law  unconstitutional.  Here,  again,  we 
must  apply  the  rule  that,  where  a  law  Is  rea- 
sonably susceptible  of  a  construction  which 
will  make  It  constitutional,  we  must  adopt 
that  construction,  rather  than  one  which  will 
make  It  unconstitutional,  although  the  latier 
may  be  more  reasonable  or  obvious  than  the 
former.  "Collateral"  means  on  the  side,  or 
at  one  side,  of  a  subject,  and  In  this  sense  a 
bequest  to  any  person  not  in  the  direct  line 
of  relationship  would  be  properly  termed  a 
collateral  bequest  although  the  person  was 
not  akin  to  the  testator.  Giving  the  title  of 
the  act  this  construction.  It  does  Include  be- 
quests and  devises  to  strangers,  as  well  as 
those  to  the  testator's  own  kindred,  and  is  not 
unconstitutional  as  to  either.  It  is,  however, 
questionable  whether  the  word  "collateral" 
should  not  be  limited  In  Its  application  to  the 
word  "inheritances,"  and  not  extended  to  the 
words  "bequests"  and  "devises,"  in  wliich 
case  the  objection  is  baseless. 

Another  objection  is  that  there  Is  a  provi- 
sion In  the  act  imposing  taxes  upon  property 
transferred  by  deed,  grant  sale,  or  gift,  made 
to  take  effect  In  possession  or  enjoyment  after 
the  death  of  the  decedent,  and  that  thla  clas.<< 
of  dispositions  of  property  Is  not  expressed  in 
the  title  of  the  act,  and  upon  this  theory  It  Is 
again  claimed  that  the  whole  act  must  be  de- 
clared unconstitutional.  It  is  sufficient  to 
say  upon  this  point  that  even  if  the  law  is 
unconstitutional  with  respect  to  property  dis- 
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posed  of  in  thts  manner,  it  is  quite  apparent 
tbat  it  is  not  so  imi>ortant  to  the  effect  of  the 
act  or  section  as  a  whole  as  to  make  the  en- 
tire section  unconstitutional. 

The  portion  of  the  decree  appealed  from  is 
affirmed. 

We  concur:  VAN  DYKE,  J.;  HENSIIAW, 
J.;  LORIGAN,  J. 

BEATTY,  C.  J.  I  concur.  As  to  the  word 
"collateral"  In  the  title  of  the  act,  I  have  no 
doubt  that  It  was  intended  to  qualify  Inherit- 
ances alone.  There  is  uo  such  thing  us  a  col- 
lateral devise  or  bequest. 

On  Rehearing. 

(June  18,  1004.) 

PER  CURIAM.  After  further  considera- 
tion of  this  case,  we  are  satisfied  with  the  de- 
cision hereinbefore  made  In  bank,  and  with 
the  ophiion  hereinbefore  delivered  by  Mr.  Jus- 
tice Shaw,  which  Is  on  file  herein,  and  Is  pub- 
lished In  77  Pac.  C75,  and  that,  for  the  rea- 
sons given  In  that  opinion,  the  decree  of  dis- 
tribution appealed  from  should  be  affirmed. 
It  may  be  well  to  say,  however,  that  it  is  not 
stated  in  that  opinion  that  there  are  two  dif- 
ferent or  inconsistent  rules  In  the  cases  of 
City  of  Pasadena  v.  Stlmson,  91  Cal.  249,  27 
Pac.  604,  and  Darcy  v.  Mayor,  104  Cal.  642, 
38  Pac.  500,  as  intimated  in  one  of  the  peti- 
tions for  rehearing.  In  the  Pasadena  Case, 
while  it  was  held  that  the  statutory  provi- 
sion there  in  question  was  unconstitutional, 
the  general  rule  was  stated  to  be  that  a  law 
"Is  general  and  constitutional  when  it  applies 
equally  to  all  persons  embraced  in  a  class 
founded  upon  some  natural  or  intrinsic  or 
constitutional  distinction."  This  clause  was 
quoted  in  the  opinion  of  Mr.  Justice  Shaw, 
and  the  expression  in  the  latter  opinion  that 
"we  are  of  the  opinion  that  this  case  comes 
within  the  first  rule,  and  not  within  the  qual- 
ification last  stated,"  clearly  means  only  that 
the  case  at  bar  comes  within  the  general  rule 
stated  In  City  of  Pasadena  t.  Stimson,  and  Is 
not  within  the  principle  of  the  exceptions 
which  are  held,  both  in  the  Pasadena  Case 
and  In  Darcy  v.  Mayor,  to  be  unconstitution- 
al. It  may  be  further  said.  In  response  to  the 
contention  that  the  law  In  question  is  viola- 
tive of  the  fourteenth  amendment  to  the  fed- 
eral Constitution,  tbat  if,  as  we  hold,  it  is  not 
forbidden  by  the  Constitution  of  this  state,  it 
Is,  for  like  reasons,  not  violative  of  the  fed- 
eral Constitution.  Federal  courts  have  held 
tbat  provisions  of  state  statutes  which  make 
unwarranted  distinctions  and  discrimina- 
tions contravene  the  principle  of  equality  de- 
clared in  the  fourteenth  amendment,  but  in 
Magoun  v.  111.  T.  &  S.  Bank.  170  II.  8.  283,  18 
Sup.  Ct  594,  42  L.  Ed.  1037,  and  Gulf,  etc.,  v. 
Ellis,  165  V.  8.  150,  17  Sup.  Ct.  255.  41  L.  Ed. 
tMft,  cited  by  counsel,  the  rule  as  to  what  is 
and  what  is  not  unwarranted  classlflcatlon  is 


substantially  the  same  as  that  heretofore  de- 
clared by  this  court. 

The  part  of  the  decree  of  distribution  ap- 
pealed from  is  affirmed. 


JOHNSON  et  ui.  v.  SEATTLE  ELECTRIC 
CO. 

(Supreme  Court  of  Washington.      July   14, 
1904.) 

CABBIBBS— CABB  BEQUIBED. 

1.  A  carrier  la  not  bound  to  do  everything 
that  can  be  done  to  insure  the  safety  of  its  pas- 
sengera,  but  need  exercise  only  the  '..i^hest  de- 
gree of  care  consistent  witli  the  practical  con- 
duct of  its  business. 

Appeal  from  Superior  Court,  King  County ; 
R.  B.  Albertson,  Judge. 

Action  by  C.  G.  Johnson  and  wife  against 
the  Seattle  Electric  Company.  From  a  Judg- 
ment for  plaintiffs,  defendant  appeals.  Re- 
versed. 

Struve,  Hughes  &  McMlcken,  for  appel- 
lant. Root,  Palmer  &  Brown,  for  resiiond- 
ents. 

PER  CURIAM.  The  appellant  is  a  street 
car  company  operating  a  line  of  street  cars 
In  the  city  of  Seattle.  The  respondent  Betse 
Johnson  was  a  passenger  on  one  of  the  ap- 
pellant's cars,  and  was  injured  while  alight- 
ing therefrom.  The  injury  Is  alleged  to  have 
been  caused  by  the  negligence  of  the  appel- 
lant's servants  in  suddenly  starting  the  car 
while  the  respondent  was  In  the  act  of  alight- 
ing, and  one  of  the  principal  issues  in  the 
case  was  whether  or  not  the  appellant's  ser- 
vants were  guilty  in  the  manner  so  alleged. 
On  the  question  of  the  degree  of  care  necessary 
to  be  exercised  by  a  carrier  of  passengers 
the  court  gave  to  the  Jury  the  following  in- 
struction: "Now,  in  arriving  at  a  solution  of 
the  question  whether  the  plaintiff  was  in- 
jured through  the  negligence  of  the  defend- 
ant corporation  you  must  consider  what  was 
the  duty  of  the  corporation  in  that  regard 
at  the  time,  under  the  circumstances.  A  cor- 
poration engaged  in  the  transportation  of 
passengers  is  held  by  the  law  to  the  exercise 
of  the  highest  degree  of  care  In  the  equip- 
ment of  its  road  and  the  manner  of  opera- 
tion of  Its  road.  A  transportation  company 
is  not  an  insurer  of  the  lives  or  limbs  of  its 
passengers,  but  the  law  calls  upon  It  to  do 
whatever  can  be  done  to  insure  their  protec- 
tion while  they  are  being  transported."  This 
instruction  Is  complained  of,  we  think.  Just- 
ly. While  the  Jury  are  told  that  o  common 
carrier  is  not  an  insurer  of  the  lives  and 
limbs  of  its  passengers,  yet  they  are  told  that 
it  ia  liable  if  It  has  not  done  everything  that 
could  have  been  done  to  Insure  their  safety. 
The  rule  Is  not  so  onerous  as  this.  There 
are  many  things  that  a  carrier  could  do  which 
would  conduce  to  the  safety  of  its  passengers, 
but  which  it  is  not  required  to  do,  simply  be- 
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cause  the  practical  prosecution  of  the  busi- 
ness will  not  penuit  of  It.  The  carrier  could, 
for  example,  by  simply  Increasing  its  force 
of  attendants,  reduce  to  a  minimum  the  hap- 
pening of  accidents  like  the  one  complained 
of  here ;  but  this,  simple  as  the  remedy  may 
seem,  might  so  Increase  the  costs  of  operation 
as  to  compel  the  abandonment  of  the  busi- 
ness. Hence  the  carrier  cannot  be  held  bound 
to  do  everything  that  can  be  done  to  insure 
the  safety  of  its  passengers,  but  only  to  the 
highest  degree  of  care  consistent  with  the 
practical  conduct  of  its  business.  The  meas- 
ure of  duty  as  laid  down  by  the  trial  court 
was  more  than  the  law  requires  of  the  car- 
rier, and  for  that  reason  erroneous. 

It  is  said  by  the  respondents  that  this  in- 
struction, even  though  it  may  l>e  erroneous 
when  considered  by  itself,  is  not  so  when 
taken  with  the  other  instruction  given.  But 
a  careful  perusal  of  the  entire  charge  shows 
that  this  is  the  only  place  where  the  court 
undertook  to  define  the  measure  of  tlie  appel- 
lant's duty  to  its  passengers,  and  the  Jury 
could  not  have  understood  from  expressions 
made  use  of  elsewhere  that  they  were  in- 
tended as  modifications  of  the  language  used 
here.  Nor  do  we  think  the  Instruction  is 
supported  by  the  cases  of  Northern  Pacific 
R.  R.  Ck).  V.  Hess,  2  Wash.  St  383,  26  Pac. 
806,  and  Clukey  v.  Seattle  Electric  Co.,  27 
Wash.  76,  67  Pac.  379.  While  the  first  states 
the  rule  of  liability  in  strong  language,  and 
the  second  upholds  an  instruction  that  goes 
to  the  utmost  extent  of  the  rule,  in  neither 
of  them  was  It  said  that  the  carrier,  to  es- 
cape liability  for  negligence,  must  do  every- 
thing that  can  be  done  to  prevent  accidents. 

Other  objections  are  urged  against  the 
regularity  of  the  trial,  but,  as  these  will  not 
recur  on  a  retrial,  it  would  be  unprofitable 
to  discuss  them  now. 

The  judgment  is  reversed,  and  a  new  trial 
awarded. 


O'CONNELL  et  ux.  v.  BAKER  et  al..  County 
Com'rs. 

(Supreme  Coart  of  Washington.  July  14,  1904.) 

DRAINS— ESTABUSHMENT— PETITION— rrEARINQ 
— FOWEB  OF  COMMISSIONERS— INTER- 
EST   OF    COUNTY. 

1.  County  commissioners  are  not  precluded 
from  hearing  a  petition  for  the  estaolishment 
of  a  drainage  district,  under  the  maxim  that  no 
one  can  be  judge  in  his  own  cause,  merely  be- 
cause the  county  owns  land  in  the  proposed 
district,  and  the  chairman  of  the  tmard  as  such 
had  signed  a  petition  for  the  establishment  of 
the  district. 

Appeal  from  Superior  Court,  King  County; 
Wm.  H.  Brinker,  Judge  pro  tem. 

Action  by  Richard  O'Connell  and  wife 
against  Charles  Baker  and  others,  as  the 
board  of  c-ouuty  commissioners  of  King  coun- 
ty. From  a  Judgment  for  plaintiffs,  and  an 
order  forever  enjoining  defendants  from  en- 
tertaining a  petition  for  the  establishment  of 


a  proposed  drainage  district,  defendants  ap- 
peal.   Reversed. 

BaUlnger,  Ronald  &  Battle,  for  appellants. 
Geo.  McKay  and  Preston,  Carr  &  Gilman,  for 
respondents. 

FULL.ERTON,  C.  J.  On  April  30,  1903, 
after  due  notice  given  as  required  by  stat- 
ute, Allen  Clark  and  others  presented  a  pe- 
tition to  the  board  of  couutj'  commissioners 
of  King  county  praying  for  the  organization 
into  a  drainage  district  of  certain  territory 
particularly  described  in  the  petition.  Among 
the  signatures  to  the  petition  was  the  fol- 
lowing: "Charles  Baker,  chairman  of  board 
of  commissioners,  owner  of  4^  acres  in  pro- 
posed district."  The  petition,  however,  was 
signed  by  persons  owning  a  majority  of  the 
acreage  of  the  proposed  district  without  in- 
cluding the  4%  acres  here  mentioned.  On 
the  day  fixed  for  the  presentation  of  the  pe- 
tition to  the  board  the  respondents  appear- 
ed before  that  body,  and  moved  a  dismissal  of 
the  petition  on  tlie  grounds,  as  stated  in  the 
motion,  that  the  board  had  no  Jurisdiction  to 
hear  the  petition,  and  was  Interested  in  the 
result,  and  therefore  disqualified  to  hear  the 
same.  This  motion  was  overruled  by  the 
l)onrd,  whereupon  the  respondents  brought 
this  action  to  enjoin  the  board  from  proceed- 
ing further  with  the  matter.  The  complaint 
sets  out  the  proceedings  had  up  to  that  time, 
copying  the  petition  for  the  establishment 
of  the  drainage  district  in  full,  showing  the 
signature  of  Charles  Baker  thereto,  and  avers: 
"That  the  said  board  is  a  party  petitioner  in 
the  said  petition,  and  is  a  party  Interested 
in  the  granting  of  the  said  petition,  and  has. 
as  such  board,  requested  and  petitioned  itself 
to  grant  the  prayer  of  such  petition,  and  the 
said  Charles  H.  Baker,  as  chairman  of  said 
board,  and  by  direction  of  said  board,  and 
on  behalf  of  said  board,  signed  the  said  peti- 
tion." The  complaint  concluded  with  perti- 
nent allegations  showing  the  interest  of  the 
complainants  in  the  subject-matter  of  the  pe- 
tition. A  general  demurrer  was  interposed 
to  the  complaint  by  the  appellants,  and  over- 
ruled by  the  court,  a  Judge  pro  tempore  pre- 
siding. The  appellants  then  refused  to  plead 
further,  whereupon  the  court  entered  a  Judg- 
ment forever  restraining  and  enjoining  them 
from  proceeding  further  with  tiie  organiza- 
tion of  the  drainage  district,  or  from  taking 
any  further  steps  or  proceedings  therein. 

Immediately  after  the  entry  of  the  Judg- 
ment another  petition  for  the  establishment 
of  a  drainage  district  was  prepared,  and  pre- 
sented to  the  board  of  county  commissioners. 
This  petition  was  precisely  like  the  first  one, 
with  the  exception  that  it  was  not  signed  by 
Charles  Baker.  The  ijoard  was  proceeding 
to  take  action  thereon,  when  the  resjwndents 
Instituted  proceedings  against  them  to  re- 
strain them  from  so  doing  before  the  attor- 
ney sitting  as  Judge  of  the  court,  who  pre- 
sided as  Judge  pro  tempore  in  the  original 
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actioiL  Objection  was  made  to  the  attorney 
hearing  the  cause  as  Judge.  This  motion  was 
overruled,  and  afterwards  an  order  was  en- 
tered holding  the  members  of  the  board  to 
be  acting  in  violation  of  the  original  Injunc- 
tion. This  appeal  is  from  both  the  original 
Judgment  and  the  order  adjudging  the  com- 
missioners to  have  violated  the  same. 

From  the  foregoing  statement  It  will  be 
observed  that  the  complaint  does  not  make 
it  clear  Just  what  matter  It  was  thought  dis- 
qualified the  board  of  county  commissioners 
from  entertaining  the  petition  for  the  es- 
tablishment of  the  drainage  district,  but  the 
parties  in  their  briefs  have  interpreted  it  to 
mean  that  the  county  of  King  owned  the  4% 
acres  of  land  mentioned  in  connection  with 
the  signature  of  Charles  Baker,  and  that 
Baker,  as  chairman  of  the  board,  was  peti- 
tioning on  behalf  of  the  county;  and  it  la 
in  this  manner  we  shall  interpret  the  com- 
plaint. The  question  presented,  then,  is 
this:  Is  a  board  of  county  commissioners 
forever  disqualified  from  entertaining  a  pe- 
tition for  the  establishment  of  a  drainage 
district  because  the  county  of  which  they  are 
commissioners  owns  land  in  the  proposed 
drainage  district,  and  the  chairman  of  such 
board,  on  behalf  of  such  county,  has  signed 
a  i>etition  praying  for  the  establishment  of 
the  district?  It  would  seem  that  to  state  the 
proposition  was  to  refute  it.  The  only  possi- 
ble ground  upon  which  the  disqualification 
could  be  urged  against  the  existing  board  is 
that  they,  by  the  signature  of  their  chairman, 
became  parties  to  the  proceedings,  and  to 
subsequently  sit  in  Judgment  on  the  petition 
would  be  to  become  judges  in  their  own 
cause.  But  If  it  were  conceded  that  this  fact 
disqualified  the  present  board,  It  could  hardly 
be  successfully  contended  that  this  taint 
would  follow  the  ofllce,  and  forever  disquali- 
fy any  subsequent  board  from  entertaining 
such  a  petition.  The  Judgment  appealed 
from  would,  therefore,  have  to  be  reversed, 
because  too  sweeping  in  its  terms,  if  for  no 
other  reason.  But  we  think  it  wrong,  as 
applied  to  the  present  board  and  the  pres- 
ent petition.  The  allegations  of  the  com- 
plaint, when  given  their  broadest  significa- 
tion, simply  present  a  case  where  the  board 
of  county  commissioners,  as  ofilcers,  may  be 
said  to  be  charged  with  conflicting  duties. 
As  county  commissioners  they  are  charged 
with  the  conduct  of  the  business  of  the  coun- 
ty, and  are  the  conservators  of  its  property, 
anil  it  is  their  duty  to  act  in  reference  there- 
to so  as  to  best  subserve  and  protect  the  in- 
terests confided  to  their  charge.  As  county 
commissioners  the  law  has  vested  in  them 
certain  powers,  and  put  upon  them  certain 
duties,  with  reference  to  the  esablishment  of 
drainage  districts,  among  which  is  the  pow- 


er and  duty  to  determine  whether  the  pro- 
posed drainage  system  "will  be  conducive 
to  the  public  health,  welfare,  and  conven- 
ience, increase  the  public  revenue,  and  be 
of  special  benefit  to  the  majority  of  the  lands 
included  within  the  boundaries  of  said  pro- 
posed district";  and  it  Is  their  duty  to  act 
In  that  behalf  also  so  as  to  best  subserve  the 
interests  Intrusted  to  them.  In  a  case,  there- 
fore, where  the  county  owns  real  estate  in 
a  proposed  drainage  district,  it  might  be  to 
the  best  Interests  of  the  county,  considered 
with  reference  to  such  property,  to  establish 
the  district,  while  its  establishment  might 
not  be  conducive  to  the  public  health,  wel- 
fhre,  or  convenience,  or  subserve  any  public 
interest  whatsoever,  and  In  the  sense  that 
the  commissioners  have  the  power  to  pass 
upon  both  of  the  questions  their  duties  are 
conflicting.  But  this  is  not  a  sufficient  rea- 
son for  denying  them  the  right  to  act  The 
power  to  act  in  each  instance  is  conferred 
upon  them  by  express  legislative  enactment, 
and  to  deny  them  the  right  Is  to  deny  to  the 
Legislature  the  power  to  confer  on  them  the 
right.  We  think  the  power  of  the  Legisla- 
ture in  this  respect  is  not  to  be  questioned, 
and,  this  being  so,  it  is  not  within  the  prov- 
ince of  the  court  to  Interfere  with  their  ex- 
ercise of  it. 

The  case  of  State  ex  rel.  Barnard  v.  Board 
of  Education,  19  Wash.  8,  52  Pac.  317,  40 
L.  B.  A.  317,  67  Am.  St.  Rep.  70C,  cited  and 
relied  upon  by  the  respondents,  is  not  In  con- 
flict with  these  principles.  In  that  case  a 
certain  member  of  the  board  who  proposed  to 
sit  as  Judge  of  the  cause  had  a  personal  in- 
terest in  Its  result,  and  had  publicly  an- 
nounced in  advance  of  the  trial  what  his 
Judgment  was  going  to  be.  In  the  case  be- 
fore us  there  Is  no  allegation  that  the  mem- 
bers of  the  board,  as  individuals,  have  a  per- 
sonal interest  In  the  result,  and  they  cannot. 
In  any  sense,  be  said  to  be  Judges  of  their 
own  cause.  It  Is  not  their  own  cause  they 
are  adjudicating,  but  the  cause  of  the  public, 
and  the  maxim  that  no  one  can  be  a  Judge 
in  his  own  cause  does  not  apply. 

It  was  strenuously  argued  thot  the  Judge 
pro  tempore  in  the  original  case  had  no  right, 
because  of  the  fact,  to  sit  in  Judgment  of 
the  subsequent  proceedings;  but  as  the  con- 
clusion reached  in  the  main  case  must  dis- 
pose of  the  subsequent  proceedings,  even  if  a 
valid  order,  we  expressly  refrain  from  decid- 
ing the  point. 

The  Judgment  and  order  appealed  from  are 
reversed,  and  the  cause  remanded,  with  in- 
structions to  sustain  the  demurrer  to  the  com- 
plaint. 

HADLEY,  ANDERS,  and  MOUNT,  JJ., 
concur. 
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McKENZIB  et  al.  t.  ROITAL  DAIRY  et  al. 

(Supreme   Court   of   Washintrton.     Joly   15^ 

1904.) 

UALICIOVS  PB08BCUTI0N— COMPLAINT— DEMtJB- 
BEB—BUFFICIENCT— APPEAL  —  BBIEF  —  COSTS 
—  DAIRY  COMMISSIONEB  —  CONNIVANCE  AT 
SALE   OF   IMPURE   MILK— LIABILITT. 

1.  Where,  on  appeal,  no  formal  assignment  of 
error  appeared  in  appellants'  brief,  but  at  the 
conclusion  of  his  statement  of  the  case  it  was 
recited  that  from  the  order  sustaining  a  demur- 
rer appellants  appealed,  and  the  argument  was 
wholly  directed  to  the  ruling  on  demurrer,  a 
motion  to  strike  the  brief  on  the  ground  that 
it  did  not  point  out  the  errors  relied  on,  as 
required  by  rule,  will  be  denied, 

2.  A  complaint  alleged  that  defendant  was 
state  dairy  commissioner ;  that  be  connived 
with  a  specified  dairy  in  the  sale  of  impure 
milk  to  plaintiff,  who  conducted  a  restaurant ; 
that  thereafter  he  caused  the  arrest  of  plaintiff 
on  the  charge  of  selling  such  milk,  and  that 
plaintiff  was  convicted.  Held  that,  treating  the 
complaint  as  one  for  malicious  prosecution,  it 
was  insufficient  as  against  a  demurrer,  since,  if 
defendant  knew  that  plaintiff  was  selling  im- 

gure  milk  there  was  not  only  probable  cause, 
ut  it  was  his  duty  to  cause  plaintiff's  arreut 
nnder  the  express  provisions  of  Sess.  Laws  1901, 
p.  194,  c.  94. 

3.  On  a  general  demurrer  the  only  question  is 
whether  sufficient  facts  are  stated  to  consti- 
tute a  cause  of  action  on  any  theory. 

4.  A  complaint  alleged  that  defendant,  who 
was  state  dairy  commissioner,  was  interested 
in  a  corporation  conducting  a  dairy,  and  that 
he  was  engaged  in  selling  dairy  supplies,  the 
dairy  in  which  he  was  interested  being  one  of 
his  principal  customers ;  and  that  he  knew  that 
such  corporation  was  selling  impure  milk ;  and 
that,  while  he  did  not  interfere  with  such  con- 
duct on  the  part  of  the  dairy,  he  caused  plain- 
tiff, who  purchased  such  milk  for  his  restau- 
rant, to  be  prosecuted  and  convicted  for  selling 
the  same.  Held  that,  as  against  a  demurrer, 
the  complaint  slated  a  good  cause  of  action. 

5.  Where,  on  appeal,  appellant  assigned  no 
error  to  the  action  of  the  trial  court  in  entering 
a  judgment  in  favor  of  one  of  the  parties  and 
against  api>ellant,  and  made  no  argume.it  to 
the  effect  that  such  action  was  error,  and  the 
only  error  pointed  out  in  the  brief  was  the  rul- 
ing on  the  demurrer  of  a  third  party,  a  motion 
of  the  party  in  whose  favor  judgment  was  ren- 
dered to  dismiss  the  appeal  as  to  it  will  be 
granted. 

6.  Where  an  appeal  is  joint  as  to  two  respond- 
ents, and  appellant  prevails  as  to  one  only,  ap- 
pellant is  entitled  to  recover  of  the  unsuccess- 
ful respondent  but  one-half  of  the  costs  on  ap- 
peal. 

Ajipeal  from  Superior  Court,  King  County ; 
Geo.  E.  Morris,  Judge., 

Action  by  Daniel  McKpii/.le  and  otliera, 
doing  biiKluess  under  the  name  of  Fashion 
Caff,  against  the  Koyal  Dairy  and  E.  A.  Mc- 
Donald. From  a  judgment  for  defoiidaiits, 
plaintiffs  appeal.  Reversed  as  to  defendant 
McDonald,  and  affirmed  as  to  the  other  de- 
fendant. 

P.  C.  Dormitzer,  for  appellants.  D.  B. 
Trefethen,  for  respondent  Royal  Dairy. 
Shank  &  Smith,  for  resiwndent  McDonald. 

HADLEY,  J.  Appellants,  as  copartners 
under  the  firm  name  and  style  of  Fashion 
Caff,  brought  this  suit  against  respondents  to 
recover  damages.    It  is  alleged  that  the  re- 


spondent Royal  Dairy  is  a  corporation  under 
tbe  laws  of  Washington,  and  that  respond- 
eat McDonald  has  been  the  duly  and  regular- 
ly appointed  dairy  commissioner  of  the  state 
of  Washington ;   that,  while  assuming  to  dis- 
charge tbe  duties  of  said  office,  said  McDon- 
ald has.  In  connivance  and  collusion  with  his 
co-respondent,  aided,  abetted,  and  protected 
said  corporation  in  the  sale  of  milk  to  appel- 
lants which  contained  a  poisonous  IngredieDt 
known  as  "formaldehyde,"  well  knowing  that 
tbe  milk  so  sold  contained  said  poisonous 
ingredient;    that  appellants  purchased  said 
milk  from  said  Royal  Dairy  for  the  purpose 
of  mixing  the  same  as  a  cooking  Ingredient, 
and  that  they  also  served  tbe  milk  in  Its  rsw 
state  as  an  accommodation  to  their  patrons: 
that  all  milk  so  served  by  appellants  was 
served  to  their  patrons  in  the  exact  state  that 
it  was  when  purchased  from  the  Royal  Dairy, 
and  that  respondent  McDonald  had  knowl- 
edge thereof.    It  Is  averred  that  said  McDon- 
ald was  a  stockholder  in  said  Royal  Dairy, 
and  was  also  engaged  In  tbe  business  of  sell- 
ing dairy  supplies  to  dairy  firms,  and  par- 
ticularly to  said  Royal  Dairy,  which  corpora- 
tion was  the  largest  consumer  and  purcliaser 
of  said   McDonald's   merchandise;    that  he 
shielded  said  corporation  to  further  his  own 
interests   in   the   sale  of  dairy  equipment; 
and  that  he  at  all  times  bad  full  knowledge 
that  said  corporation  was  placing  said  In- 
gredient In  Its  product  for  the  purpose  of 
selling  it,  and  with  the  intent  to  defrand 
and  deceive  the  consumers,  particularly  the 
appellants.     It  is   also   alleged   that  appel- 
lants at  no  time  had  actual  knowledge  of  the 
presen<-e  of  said  ingredient  in  the  milk,  and 
that  they  rested  in  the  assurance  of  said  cor- 
{loratton  that  tbe  milk  sold  to  them  was  pare, 
.  of  standard  quality,  and  free  from  all  pol- 
'  Konous  ingredients:   that  tbe  placing  of  said 
Ingredient  in  the  milk  was  a  fraud  and  de- 
ception n|>on  api)ellaut8,  of  which  fraud  said 
McDonald,    as    dairy    commissioner,    at  all 
times  had  knowledge,  and  that,  with  knowl- 
edge of  all  the  foregoing  facts,  he  did,  while 
in  the  pretended  exercise  of  his  duties  as 
dairy   coumiissloner,  by   virtue  of   a  sworn 
comiilaint  filed  by  him,  catiae  the  arrest  of 
both  appellants  on  the  charge  of  selling  milk 
contniniiig  said  poisonous  ingredient;    that 
each  of  snid  appellants  was  found  by  tbe 
court  to  be  technically,  though   not  Inten- 
tionally, guilty,  and  each  was  fined  ?25.  the 
minimum  fine  retpilred  by  law;    that  in  so 
doing  said  McDonald  was  In  connivance  and 
collusion  with   said  corporation,   and   acted 
maliciously,    and    without    probable   cause: 
tliat  tbe  acta  and  conduct  on  the  part  of  re- 
spondents advertised  and  branded  appellants' 
place  of  business  as   being   a   place  which 
supplied  Its  patrons  with  poisonous,  unwhole- 
some, and  Impure  food  and  milk;   tbat  ap- 
pellants and  their  said  business  were  there- 
by brought  into  contempt  and  disrepute.    The 
damages  are  laid  in  the  aggregate  at  110.000. 
Respondent  McDonald  separately  demurred 


Digitized  by 


Google 


Wasb.) 


McKJBNZIE  T.  KOYAL  DAIRY. 


681 


to  the  coiuplaint  on  the  general  ground  that 
it  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action  against  biui.  Tlie  demurrer 
was  sustained.  The  record  before  us  does 
not  disclose  any  appearance  or  pleading  on 
tbe  part  of  respondent  Royal  Dairy,  except 
as  shown  in  the  final  order  of  the  court.  In 
that  order,  after  reciting  that  the  demurrer 
of  McDonald  is  sustained,  the  following  ap- 
pears: "And,  it  further  appeariug  that  de- 
fendant corporation.  Royal  Daiix  have  here- 
in also  interposed  a  motion  for  themselves 
and  in  their  own  behalf  to  strike  certain 
parts  of  plaintiffs'  amended  complaint  here- 
in, and  argument  baring  been  heretofore  had 
upon  defendant  E.  A.  McDonald's  demurrer, 
and  said  demurrer  having  been  sustained,  It 
Is  hereby  ordered  and  adjudged  that  further 
argument  be  not  bad  upon  defendant  Royal 
Dairy's  motion,  or  that  further  pleading  on 
the  part  of  defendant  Royal  Dairy  be  had 
upon  said  amended  complaint.  And  it  fur- 
ther appeariug  by  the  statement  of  P.  C. 
Dormltzer,  Esq.,  as  attorney  and  counsel  for 
plaintiffs  herein,  that  he  elects  to  stand  ui)on 
his  amended  complaint  filed  in  this  cause, 
and  that  be  refuses  to  plead  further  in  this 
cause,  it  is  hereby  further  ordered  and  ad- 
Judged  that  said  action  be,  and  the  same  is 
hereby,  dismissed,  at  plaintiffs'  costs,  as  to 
both  and  each  of  the  defendants  herein." 
Tbe  plaintiffs  have  appealed  from  tbe  judg- 
ment. 

Respondent  McDonald  moves,  for  several 
reasons,  to  strilce  appellants'  brief.  We  think 
it  unnecessary  to  refer  to  more  than  one 
of  the  gi-ounds  urged,  viz.,  that  tbe  brief 
does  not  point  out  the  errors  relied  upon,  as 
provided  by  tbe  rules  of  this  court.  It  is 
true  no  so-called  and  formal  assignment  of 
error  appears  in  the  brief,  but  at  the  conclu- 
sion of  appellant's  statement  of  the  case  is 
tbe  following:  "From  the  order  sustaining 
defendant  E.  A.  McDonald's  demurrer,  plain- 
tiCTs  appeal."  To  the  above  subject  the  argu- 
ment Is  wholly  directed,  and  it  seems  to  be 
sufficiently  clear  that  tbe  only  error  urged 
Is  as  to  tbe  ruling  sustaining  the  demurrer  of 
McDonald.  Tbe  motion  to  strike  tbe  brief  Is 
therefore  denied. 

We  shall  now  consider  tbe  ruling  upon  tbe 
demurrer  to  the  complaint.  If  tlie  complaint 
be  treated  as  one  for  malicious  prosecution, 
the  ruling  of  the  court  upon  the  demurrer 
was  manifestly  right,  for  no  recovei-y  of 
damages  can  be  predicated  uiwn  the  action 
of  McDonald  In  causing  tbe  arrest  of  appel- 
lants on  a  charge  under  which  they  were  ad- 
mittedly convicted.  If  he  knew  they  were 
<-onductiug  a  restaurant,  and  as  tbe  proprie- 
tors thereof  were  selling  milk  to  their  cus- 
tomers which  contained  the  poisonous  sub- 
stance, there  was  not  only  probable  cause,  but 
it  was  bis  duty,  as  dairy  commissioner,  to. 
cause  their  arrest,  under  the  provisions  of 
chapter  M,  p.  194,  of  the  Session  I^aws  of 
1001.  In  such  case  sufficient  probable  cause 
existed  to  excuse  McDonald  from  liability. 


The  remaining  question  Is  whether  there 
are  sufficient  allegations  as  against  demurrer 
to  render  McDonald  liable  on  any  other  the- 
ory than  that  of  malicious  prosecution.  On 
motion,  doubtless,  appellants  would  have 
been  required  to  elect  upon  what  theory 
they  would  proceed.  But  upon  general  de- 
murrer the  only  question  is  whether  suffi- 
cient facts  are  stated  to  constitute  a  cause  of 
action  ui)on  any  theory.  We  are  Inclined  to 
think  that  the  broad  allegations  of  this  com- 
plaint do  state  a  cause  of  action  against  Mc- 
Donald. While  It  is  not  alleged  (except  by 
way  of  mere  information  and  belief,  and 
which  we  do  not  regard  of  any  force,  since 
It  is  not  actually  alleged)  that  he  directly 
contributed  to  bring  about  the  condition  of 
tbe  milk,  yet  it  is  repeatedly  averred  that 
be  for  some  time  bad  knowledge  thereof, 
and  that  for  purposes  of  personal  benefit  he 
declined  to  interfere  in  an  official  way,  and 
prevent  the  dairy  company  from  selling  ap- 
Iiellanta  tbe  poisoned  milk.  We  think  such 
a  state  of  facts  would  make  him  a  joint  tort 
feasor  with  tbe  dairy  company.  His  counsel 
argue  that  in  his  official  capacity  he  acts 
quasi  Judicially,  and  is  not,  therefore,  liable 
in  damages.  Tbe  acts,  as  charged  in  this 
complaint,  cannot  well  be  classified  as  be- 
ing of  a  judicial  nature,  since  they  cannot  be 
other  than  basely  wrong  and  tortious  toward 
aiii)«llants.  We  think  such  a  cause  of  action 
appears  that  respondent  McDonald  cannot  be 
relieved  upon  mere  demurrer,  and  that  the 
I)ersons  making  such  serious  charges  aa  to 
the  conduct  of  a  public  official  should  be  re- 
quired to  prove  them,  or  go  out  of  court  by 
failure  to  eatnbllBh  them. 

The  resix)ndent  Royal  Dairy  moves  to  dis- 
miss the  appeal  as  to  It  for  the  reason 
that  appellants  have  not  assigned  as  error 
the  action  of  the  lower  court  in  entering  a 
judgment  In  favor  of  It  and  against  api^el- 
lants.  Also  for  tbe  further  reason  that  they, 
in  their  opening  brief,  have  made  no  argu- 
ment to  the  effect  that  the  lower  court  was 
in  error  in  rendering  a  judgment  in  favor  of 
the  Royal  Dairy  and  against  appellants.  It 
ii  also  true  that  In  appellants'  reply  brief  no 
claim  whatever  is  made  that  the  court  erred 
in  its  judgment  In  favor  of  the  dairy  com- 
pany. The  only  error  In  any  way  pointed 
out  or  argued  in  the  briefs  is  that  of  the  rul- 
ing upon  the  separate  demurrer  of  McDonald, 
hereinbefore  discussed.  The  motion  of  the 
dairy  company  must,  therefore,  be  granted. 
We  must  as-sume  from  the  briefs  that  api>el- 
lants  do  not  wish  to  disturb  the  judgment  as 
to  said  company.  There  being  no  other  ques- 
tions before  us  for  decision  at  this  time,  the 
api)eal  as  to  respondent  Royal  Dairy  is  dis- 
missed, and  the  judgment  as  to  it  is  affirm- 
ed, and  it  shall  also  recover  Its  costs  on  ap- 
peal. It  having  filed  a  separate  brief.  As  to 
respondent  McDonald  the  judgment  Is  re- 
versed, and  the  cause,  remanded,  with,  in- 
structions to  overrule  the  demurrer  to  the 
CDmi>lalut  interposed  by  said  respondent,  and. 
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Inasmuch  as  the  appeal  Is  Joint  as  to  both 
respondents,  and  whereas  appellants  have 
prevailed  as  to  one  only,  they  shall  recover  of 
respondent  McDonald  bat  one-half  of  their 
costs  on  appeal. 

FULLERTON,   O.   J.,    and   MOUNT   and 
ANDERS,  JJ.,  concur. 


COOKE  V.  CAIN  et  al. 

(Supreme  Court  of  Washington.     July  13, 

1904.) 

CONTRACT  —  BBEACH  —  BESCISSION  —  SUBSTI- 

THTION—EVIDENCE — SUFFICIENCY — AI4SWEB 

—AMENDMENT— STATUTE— APPEAL. 

1.  Under  2  Ballinger's  Ann.  Codes  &  St.  8 
4953,  proyidine  that  the  court  may,  in  further- 
ance of  justice,  allow  amendments  correctine 
mistakes  on  such  terms  as  may  be  proper,  and 
"likewise  on  affidavit  showing  good  cause  there- 
for, after  notice  to  the  adverse  party,  allow,  on 
such  terms  as  may  be  just,  an  amendment  to 
any  pleading,"  where  the  sworn  testimony  of 
defendants  on  the  trial  shows  that  a  mistake 
had  occurred  in  their  answer,  no  otlier  notice 
or  affidavit  than  the  sworn  testimony  is  neces- 
sary in  order  to  entitle  them  to  amend  the  an- 
swer. 

2.  Under  2  Ballinger's  Ann.  Codes  &  St  f 
4963,  the  allowance,  after  plaintiff  had  rested 
his  case,  of  an  amendment  of  the  answer  which 
did  not  change  the  issues,  is  not  cause  for  rever- 
sal, where  plaintiff  asked  no  continuance  on  the 
ground  of  surprise,  and  made  no  claim  of  being 
able,  under  any  circumstances,  to  produce  other 
testimony  than  that  which  was  introduced  by 
him. 

3.  When,  in  the  opinion  of  the  Supreme  Court, 
there  is  sufficient  competent  testimony  to  sup- 
port the  findings  of  the  trial  court,  the  find- 
ings will  not  be  disturbed  because  immaterial  or 
incompetent  evidence  may  have  been  admitted 
on  the  trial. 

4.  The  uncorroborated  oral  evidence  of  a 
party,  to  be  sufficient  proof  that  a  written  con- 
tract has  been  orally  rescinded,  must  be  clear, 
cogent,  and  convincing  as  against  the  party 
who  denies  it,  and  who  seeks  to  sustain  the 
writing. 

5.  In  an  action  for  breach  of  a  written  con- 
tract to  pay  a  certain  percentage  of  profits  and 
commissions  for  the  sale  of  specified  lands,  evi- 
dence examined,  and  held  sufficient  to  show  that 
the  written  agreement  had  been  rescinded,  and 
an  oral  agreement  of  different  terms  substituted 
therefor. 

Appeal  from  Superior  Court,  Clallam  Coun- 
ty; Geo.  O.  Hatch,  Judge. 

Action  by  Fred  A.  Cooke  against  John 
Cain  and  another.  From  a  judgment  for  de- 
fendants, plaintia  appeals.    Affirmed. 

Trumbull  &  Trumbull,  for  appellant.  WIl- 
liam  Ritchie  and  G.  M.  Emory,  for  respond- 
ents. 

HADLBY,  J.  Appellant  brought  this  ac- 
tion against  respondents,  and  alleged  that  at 
the  times  mentioned  the  latter  composed  a 
copartnership  doing  business  aa  dealers  in 
real  estate  under  the  firm  name  of  Cain  In- 
vestment Company,  with  their  principal  place 
of  business  in  the  city  of  Port  Angeles, 
Wash.;  that  on  the  23d  day  of  January,  1000, 
and  for  many  years  prior  thereto,  appellant 


was  a  resident  of  the  city  of  Boston,  Mass.; 
that  on  said  date  respondent  Cain  was  in  said 
city  of  Boston,  representing  said  firm  in  the 
business  of  selling  real  estate  situate  in  the 
city  of  Port  Angeles  and  vicinity,  and  was 
endeavoring  to  effect  sales  in  Boston;  that 
on  said  date  appellant  entered  into  a  written 
agreement  with  said  firm,  the  essential  part 
of  the  memorandum  of  which  is  as  follows: 

"Port  Angeles,  Wash.,  January  23rd,  1900. 

"Memorandum  of  Agreement  by  and  be- 
tween John  Cain  of  Port  Angeles,  Washing- 
ton, and  Dr.  Fred  A.  Cooke,  of  Boston,  Mass. 

"It  Is  agreed  between  the  parties  hereto 
that  John  Cain  will  pay  to  Dr.  Fred  A.  Cooke 
fifty  per  cent  of  all  profits  and  commissions 
of  such  sales  of  Port  Angeles  real  estate  as 
said  Dr.  Cooke  is  instrumental  In  bringing 
about  or  assists  said  Cain  In  consummating. 

"John  Cain." 

The  complaint  then  enumerates  numerous 
sales  alleged  to  have  been  effected  through 
the  assistance  of  appellant,  stating  the 
amounts  for  which  the  respective  lots  and 
parcels  were  sold.  It  is  also  alleged  that  the 
respondents  represented  certain  amoimts  as 
the  cost  prices  at  Port  Angeles  and  vicinity 
of  the  various  lots  and  tracts,  which  amounts 
arc  set  forth  in  the  complaint,  and  that  ap- 
pellant has  been  paid  one-half  the  difference 
between  the  said  several  amounts  and  the 
selling  prices  of  the  respective  tracts.  It  is 
further  averred  that  respondents  falsely  rep- 
resented to  appellant  the  actual  cost  of  said 
real  estate;  that  in  each  instance  such  actual 
cost  was  less  than  the  represented  amount; 
and  that  such  false  representations  were 
made  for  the  purpose  of  defrauding  appel- 
lant out  of  his  Just  share  of  the  profits  aris- 
ing from  the  sales  under  said  contract  It  is 
averred  that  prior  to  the  making  of  said  sales 
appellant  had  never  been  in  Pwrt  Angeles,  or 
the  state  of  Washington,  and  knew  nothing 
of  real  estate  values  in  said  city  and  vicinity, 
except  as  stated  to  him  by  respondents;  that 
all  of  said  sales  were  made  prior  to  the  1st 
day  of  February,  1901,  and  that  appellant 
did  not  discover  the  false  representations  as 
to  the  cost  of  said  property  until  after  he 
came  to  Port  Angeles  in  October,  1901;  that 
about  July  1,  1902,  he  demanded  of  respond- 
ents an  accounting  of  the  profits  and  commis- 
sions actually  arising  from  said  sales,  but 
that  they  have  refused  and  neglected  to  so 
account.  The  complaint  concludes  with  a 
prayer  for  an  accounting  to  determine  the 
amount  due  appellant  under  said  contract, 
and  that  he  be  given  Judgment  against  re- 
spondents for  the  amount  so  found  to  be  due. 
The  respondents  first  answered  the  complaint 
separately,  each  denying  all  allegatioDs  of 
the  complaint,  and  respondent  Cain  farther 
answered  affirmatively  that  on  or  about  said 
23d  day  of  January,  1900,  at  Boston,  he  en- 
tered into  an  agreement  with  appellant 
whereby  he  agreed  to  pay  him  50  per  cent. 
of  all  net  profits  upon  sales  of  real  estate 
situate  within  the  city  of  Port  Angeles  wliich 
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appellant  might  assist  In  conBummatlng.  A 
list  of  lands  and  lots  sold  located  -within  the 
city  of  Port  Angeles  Is  then  set  out,  together 
with  the  alleged  cost  thereof  to  said  Cain,  the 
selling  price,  and  the  amount  of  the  diec»- 
ence;  one-half  of  which  it  is  alleged  has  been 
paid  to  appellant,  and  accepted  by  him  In  full 
satisfaction  of  all  demands.  A  further  af- 
firmative defense  of  said  Cain's  first  answer 
is  to  the  effect  that  the  sales  of  lands  outside 
of  the  city  of  Port  Angeles  were  not  included 
in  said  contract,  and  that  appellant  has  been 
fully  paid  on  account  of  all  sales  of  outside 
lands.  Appellant  demurred  to  the  said  af- 
firmative defenses  of  respondent  Cain's  first 
answOT,  and  the  demurrer  was  sustained. 
Xbe  purpose  of  mentioning  these  pleadings 
will  more  fully  appear  hereinafter.  Respond- 
ents did  not  further  plead  affirmatively  at 
that  time,  and  the  cause  then  went  to  trial 
before  the  court,  without  a  Jury,  upon  the 
issues  formed  by  the  complaint  and  the  gen- 
eral denials  of  the  separate  answers.  At  the 
conclDSion  of  the  plaintiff's  testimony,  the 
court  denied  a  motion  for  nonsuit,  and  stated 
that  as  the  evidence  then  stood,  the  plaintiff 
was  entitled  to  recover.  This  occurred  on  the 
16tb  day  of  May,  1903,  and  by  reason  of  an 
approaching  Jury  session  the  court  at  this 
Juncture  postponed  the  farther  trial  of  the 
cause  until  June  6,  1903,  at  which  time  the 
trial  was  resumed.  Before  proceeding  with 
the  trial,  however,  respondents  on  the  said 
day  asked  and  obtained  leave  to  file  an 
amended  answer.  The  permission  was  grant- 
ed over  the  urgent  protest  of  appellant  The 
amended  answer  was  Jointly  made  by  the  re- 
KpondentB,  and  admitted  that  respondent  Cain 
did,  on  or  about  January  23,  1900,  subscribe 
and  deliver  the  writing  set  forth  In  the  com- 

.  plaint,  but  averred  that  said  memorandum  of 
agreement  was  never  acted  upon  by  any  of 
the  parties,  and  that  no  sales  were  made 
tberennder;  that  said  agreement  was  In  the 
month  of  October,  1900,  by  the  parties  there- 
to, mutually  abandoned;  that  subsequent  to 
said   abandonment  the  respondents   entered 

.  Into  an  oral  agreement  with  appellant  where- 
by he  agreed  to  assist  them  In  selling  various 
parcels  of  real  estate  In  Clallam  county. 
Wash.;  that  It  was  agreed  that  the  specific 
parcels  of  property  should  be  furnished  to 
appellant  at  certain  and  definite  prices,  from 
wbtcb  fixed  prices  appellant's  commissions 
should  be  ascertained;  that  It  was  agreed 
that  appellant  should  receive  as  commissions 
one-half  of  the  difference  between  the  selling 
prices  and  the  prices  specifically  agreed  upon 
at  which  the  parcels  of  land  should  be  fur- 
nished; that  the  prices  agreed  upon  were  in 
each  instance  the  same  as  those  alleged  in 
the  -complaint  to  have  been  represented  as 
the  cost  prices;  that  the  prices  for  which  the 
lands  sold  were  the  same  as  the  amounts  al- 
leged In  the  complaint  as  the  prices  for  which 
they  were  sold,  and  that  appellant  has  been 
fully  paid  all  his  share  of  commissions  un- 
der the  terms  of  said  agreement.    Xhe  trial 


thereafter  proceeded  under  the  Issues  formed 
by  the  complaint  and  amended  answer.  Re- 
spondents introduced  evidence  to  support  the 
new  answer,  and  appellant  introduced  rebut- 
tal testimony.  The  court  made  findings  of 
facts  substantially  In  accord  with  the  amend- 
ed answer,  and  concluded  that  the  agreement 
under  the  written  memorandum  was  aban- 
doned and  rescinded  by  the  alleged  subse- 
quent oral  agreement,  and  that  all  commis- 
sious  under  the  new  oral  agreement  had  been 
paid.  Judgment  was  entered  dismissing  the 
action,  and  the  plaintiff  has  appealed. 

Appellant  assigns  as  error  that  the  court 
permitted  the  amended  answer  to  be  filed  aft- 
er the  plaintiff  had  rested  his  case.  This 
point  is  urged  at  great  length  in  the  briefs, 
and  counsel  manifest  much  earnestness  in  the 
argument.  It  is  urged  that  the  court  had  no 
authority  to  allow  an  amendment  of  this 
character  without  notice  to  appellant,  and 
without  a  showing  by  affidavit,  and  we  are 
referred  to  section  4953,  2  Ballinger's  Ann. 
Codes  &  St,  in  support  of  this  position. 
Counsel  maintain  that  the  proposed  amend- 
ment could  not  come  within  the  first  part  of 
the  section,  relating  to  the  correction  of  mis- 
takes, and  that  an  afildavit  showing  good 
cause  after  notice  to  the  adverse  party  be- 
came necessary  to  establish  any  right  to  the 
amendment  under  the  latter  part  of  the  sec- 
tion. This  section  has  ordinarily  received  a 
very  liberal  construction.  The  first  part  re- 
lates not  only  to  amendments  with  reference 
to  correcting  names,  but  also  to  "mistake  in 
any  other  respect,"  when  It  may  be  "in 
furtherance  of  Justice."  During  the  intro- 
duction of  testimony  on  behalf  of  appellant 
both  respondents  were  placed  upon  the  wit- 
ness stand  by  appellant,  and  Mr.  Cain  testi- 
fied at  that  time  that  the  real  estate  was 
sold  under  another  and  oral  agreement  made 
about  nine  months  after  the  written  memo- 
randum was  made.  It  thus  became  manifest 
at  that  early  stage  of  the  trial,  from  an  ex- 
amination conducted  by  appellant's  own  coun- 
sel, that  respondents'  position  was  that  the 
written  agreement  had  been  rescinded  and 
superseded  by  another  and  oral  one.  It  will 
be  remembered  that  in  respondent  Cain's  first 
affirmative  defense  an  agreement  was  plead- 
ed to  the  effect  that  the  commissions  were 
to  be  based  upon  an  equal  division  of  "net 
profits."  The  court  sustained  a  demurrer  to 
that  defense,  apparently,  from  what  the  rec- 
ord discloses,  upon  the  theory  that  the  agree- 
ment named  In  it  was  the  same  as  that  set 
out  In  the  complaint,  Inasmuch  as  the  date 
laid  for  it  was  the  same  as  that  alleged  in 
the  complaint  It  seems  to  us,  however,  that 
the  legal  effect  of  the  two  is  not  necessarily 
the  same.  That  alleged  in  the  complaint  is 
based  merely  upon  "profits,"  which  is  sus- 
ceptible of  the  construction  placed  upon  it  by 
appellant,  via.,  that  the  profits  meant  should 
include  the  difference  between  the  actual 
cost  and  selling  prices ;  whereas  the  contract 
alleged  in  the  answer  is  based  upon  "net 
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profits,*"  which  may  be  construed  to  mean 
what  is  left  after  deducting  from  the  aeiilng 
price  the  actual  cost  price,  together  with  all 
expenses  Incidental  to  the  procurement  of  the 
property  in  the  first  instance  and  to  Its  sale 
thereafter.  It  Is  contended  by  respondents 
that  their  expenses  were  large,  including  the 
expenses  of  an  almost  continuous  sojourn  of 
Mr.  Cain  in  Boston  for  the  purpose  of  effect- 
ing sales.  They  claim  that  appellant's  assist- 
ance was  rendered  chlefiy  by  way  of  intro- 
ducing persons  to  Mr.  Cain,  but  that  the  con- 
clusive work  of  making  the  sales  was  done 
by  the  latter,  and  such,  in  eflJect,  Is  admitted 
by  appellant.  It  therefore  appears  to  us 
that  the  court  may  have  overlooked  the 
above-mentioned  difference  between  the  two 
alleged  contracts  in  ruling  upon  the  demur- 
rer to  the  first  affirmative  answer  of  Mr. 
Cain,  and  may  have  been  misled  to  the  con- 
clusion that  the  two  contracts  were  the 
same  by  the  fact  that  the  same  date  was  laid 
for  both.  We  make  these  observations  by 
way  of  trying  to  make  It  clear  that  the  first 
verified  answer  is  not,  in  its  legal  cfl'ect,  nec- 
essarily inconsistent  with  the  last  answer, 
wherein  it  Is  specifically  averred  that  the 
agreement  evidenced  by  the  written  memo- 
randum was  rescinded  by  a  subsequent  oral 
agreement.  That  being  true,  and  it  having 
already  appeared  in  the  testimony  that  re- 
six>ndents  claimed  that  such  rescission  had 
been  made  about  nine  months  after  the  date 
of  the  written  memorandum,  whereas  the 
date  alleged  for  It  in  the  pleading  was  the 
same  as  that  of  the  former.  It  is  evident  that 
some  mistake  existed  with  reference  to  the 
pleading,  and  we  think  the  court  did  not  err 
in  permitting  It  to  be  corrected  by  amend- 
ment. Evidence  was  afterwards  Introduced 
with  reference  to  the  Inception  of  the  mis- 
take. It  is  true  this  was  not  before  the 
court  at  the  time  of  the  mling  upon  the  appli- 
cation for  leave  to  amend,  but  It  served  to 
emphasize  the  view  that  a  mistake  existed, 
and  that  the  court  did  not  err  in  allowing  its 
correction  from  what  already  appeared  to 
the  record  without  affidavit,  and  without  no- 
tice to  appellant.  The  latter  was  already  ad- 
vised of  respondents'  position  by  what  had 
appeared  in  the  testimony  brought  out  by 
his  own  examination  of  Mr.  Cain.  The  tes- 
timony concerning  the  mistake  in  its  incep- 
tion to  which  we  refer  was  given  by  the  two 
respondents  and  by  two  of  their  counsel. 
Judge  McCllnton  and  Mr.  Ritchie,  who  rep- 
resented respondents  at  the  beginning  of  the 
litigation.  Each  of  these  witnesses  testified 
that  the  resiwndents  at  all  times,  including 
their  first  Interview  with  counsel,  stated  the 
facts  about  the  subsequent  oral  agreement, 
and  their  claim  that  all  the  property  was  sold 
under  it.  Just  how  the  error  in  date  and  the 
failure  to  more  specifically  state  the  terms 
of  the  new  contract  occurred  counsel  were  un- 
able to  say,  but  all  agreed  that  counsel  had 
drawn  the  answer  under  some  misapprehen- 
sion, and  that  a  mistake  had  manifestly  been 


made.  Mr.  Cain  stated  that  he  did  not  ob- 
serve the  error  in  the  date,  and,  not  know- 
ing the  legal  effect  of  the  answer,  relied 
upon  counsel  therefor,  and  verified  the  plead- 
ing. In  view  of  the  existence  of  all  these 
circumstances,  we  think  good  cause  appear- 
ed in  the  record  by  way  of  sworn  testimony 
which  was  as  forcible  as  a  formal  affidavit 
could  have  been,  and  that  under  the  latter 
part  of  section  4953,  supra,  the  amendment 
was  authorized,  even  If  we  should  not  take 
into  account  the  authority  to  correct  a  mis- 
take given  by  the  first  part  of  the  section. 
Appellant  cites  cases  to  the  effect  that  at  so 
late  a  stage  In  the  progress  of  a  cause 
amendments  will  not  be  permitted  which  rad- 
ically change  the  theory  of  the  former  plead- 
ings. From  what  we  have  already  said  we 
think  the  legal  effect  of  the  amended  plead- 
ing was  not  fundamentally  different  from  the 
first  in  its  bearing  upon  the  written  contract, 
and  that  this  case  does  not  come  within  the 
rule  invoked,  particularly  since  respondents 
themselves  asserted  to  their  counsel  from  the 
beginning  the  iwsition  stated  In  the  amend- 
ed answer,  and  relied  upon  them  for  Its  main- 
tenance by  the  necessary  pleading  In  the 
premises.  Appellant  at  no  time,  not  even  aft- 
er all  the  testimony  concerning  the  mistake 
was  introduced,  asked  for  a  continuance  on 
the  ground  of  surprise,  and  it  is  not  contend- 
ed that  he  would,  under  any  circumstances, 
have  been  able  to  produce  other  testimony 
than  that  which  was  introduced  by  him. 
Hard  and  fast  rules  concerning  amendments 
in  furtherance  of  justice  during  the  progress 
of  a  trial  cannot  well  be  established.  The 
trial  court  must  be  vested  with  much  dis- 
cretion, and  exercise  of  that  discretion  will 
not  be  disturbed  unless  It  appears  that  the 
adverse  party  has  been  prejudiced  and  sur- 
prised, and  makes  timely  objection  for  relief 
no  such  grounds.  The  above  rule  has  not 
only  been  sustained  by  this  court  in  repeat- 
ed decisions,  but  among  many  others  which 
might  be  cited  we  refer  to  the  following  in 
support  of  the  rule:  Aultman  &  Taylor  Co. 
V.  Shelton  (Iowa)  67  N.  W.  857;  Bums  ▼. 
Fox  (Ind.  Sup.)  14  N.  B.  641;  Osborne  &  Co. 
V.  Williams  (Minn.)  35  N.  W.  371;  Hedges  v. 
Roach  (Neb.)  21  N.  W.  404;  McPberson  v. 
Weston  (Cal.)  24  Pac.  733;  Excelsior  Mfg. 
Co.  V.  Boyle  (Kan.)  26  Pac.  408. 

We  have  given  much  space  to  the  discus- 
sion of  the  subject  of  the  amendment  for  the 
reason  that  the  attendant  circumstances  urged 
by  appellant  as  the  basis  of  error  could  not 
well  be  made  clear  without  It,  and  for  the 
further  reason  that  counsel  have  so  earnestly 
and  extensively  pursued  that  subject  both  In 
the  opening  and  reply  briefs. 

Errors  are  assigned  upon  the  rejection  and 
introduction  of  certain  testimony.  We  do  not 
believe  the  rejection  of  testimony  became 
prejudicial  in  view  of  evidence  that  was  ad- 
mitted, and  we  think  no  good  purpose  will  he 
served  by  a  detailed  discussion  of  It  Refer- 
ring to  testimony  which  it  is  claimed  was  er- 
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roneously  admitted.  It  is  aufficieat  to  say  that 
tlila  court  bas  often  held  that  In  a  trial  de 
novo  it  will  not  disturb  findings  of  the  trial 
court  merely  because  Immaterial  or  incompe- 
tent testiicony  may  have  been  admittedi-nrben, 
in  its  opinion,  there  is  sufflc-ient  competent 
testimony  to  support  the  ilndlugs. 

It  is  next  vigorously  urged  that  certain  of 
the  material  findings  are  not  supported  by 
the  evidence.  Both  respondents  testified  in 
support  of  the  facts  alleged  in  the  amended 
answer  to  the  effect  that  an  oral  agreement 
to  rescind  the  written  one  was  made  in  Oc- 
tolter,  1000;  that  a  new  oral  one  was  then 
made,  and  that  the  sales  were  all  made  under 
the  new  agreement.  Appellant  denied  that 
such  new  agreement  was  made.  If  the  tes- 
timony of  respondents  is  to  be  accepted  as 
the  truth,  then  appellant's  commissions  have 
been  fully  paid  by  the  $7,000  and  more  al- 
ready received  by  him.  If,  however,  appel- 
lant's testimony  is  correct,  then  he  is  entitled 
to  recover  about  $fi,000  more.  There  seems 
to  be  no  way  of  harmonizing  the  testimony. 
It  Is  that  of  two  parties  upon  one  side  against 
one  upon  the  other,  and  all  are  vitally  inter- 
ested in  the  result  of  the  litigation.  Appel- 
lant urges  that  the  uncorroborated  oral  evi- 
dence of  a  party  should  not  be  held  to  he 
sufflcient  proof  that  a  written  contract  has 
been  orally  rescinded.  We  find  that  a  few  of 
the  cases  practically  go  so  fur  as  to  announce 
such  a  rule,  but  the  language  of  most  of  the 
opinions  is  restricted  to  the  statement,  In  ef- 
fect, that  the  oral  evidence  necessary  must 
be  "clear,  cogent,  and  convincing"  as  against 
the  party  who  denies  it  and  who  seeks  to  sus- 
tain the  writing.  In  Quinn  v.  Parke  &  Lacy 
Machine  Co.,  9  Wash.  136,  37  Pac.  288,  this 
court,  in  a  majority  opinion,  used  somewhat 
strong  language  declaratory  of  the  rule  con- 
tended for  by  appellant.  The  application  of 
the  rule  so  broadly  stated  seems  not  to  liave 
been  required  In  that  case,  since  the  opinion 
states  that  there  was  no  evidence  to  sustain 
the  allegations  concerning  a  rescission,  but 
the  mere  assertion  of  one  that  the  machinery 
was  not  delivered  under  the  written  agree- 
ment, there  being  actually  no  testimony  by 
even  a  party  that  an  agreement  to  rescind 
was  made.  Appellant  also  cites  the  opinion 
of  this  court  In  Western  Loan  &  Savings  Co. 
V.  Walsman,  32  Wash.  644,  73  Pac.  703, 
where  we  refused  to  hold  that  a  certificate  of 
acknowledgment  had  been  Impeached  by  the 
nncorrohorated  testimony  of  two  mortgagors. 
We,  however,  ba.<!ed  the  decision  upon  the 
view  that  a  certificate  of  acknowledgment 
Is  a  record  of  an  offlciai  act  of  such  dignity 
and  Importance  that  It  ought  not,  for  rea- 
sons of  public  security,  to  be  held  that  it  may 
be  overcome  by  the  mere  uncorroborated  tes- 
timony of  an  Interested  party.  Were  we  now 
confronted  with  a  case  with  no  corrolwration 
whatever  to  support  the  testimony  of  parties, 
we  should  hesitate  to  say  that  rescission  is 
not  established  for  the  mere  reason  alone 
that  such  corroboration  may  be  lacking.    It 


seems  to  us  that  the  application  of  an  ioflexl- 
ble  rule  of  that  kind  might  in  some  cases 
preclude  the  doing  of  what  the  courts  may  be 
firmly  convinced  should  be  done,  and  that  the 
deciding  mind  should  In  each  case  be  free  to 
accept  that  which  is  "clear,  cogent,  and  con- 
vincing,'' even  though  it  be  the  testimony  of 
a  party  only.  It  is  none  the  less  true,  iiow- 
ever,  that  such  testimony  should  be  scruti- 
nized with  great  care  and  caution,  and  its 
convincing  force  must  depend  upon  tlie  char- 
acter of  the  witnesses  and  the  circumstances 
of  each  case.  Indeed,  in  most  of  the  cases 
there  are  probably  attending  circumstances 
whicii  may  of  themselves  be  either  corrobo- 
rative of  the  testimony  of  the  party  or  may 
weigh  against  it.  In  the  case  at  bar  there  is 
one  circumstance  which  to  our  minds  tends 
to  corroborate  respondents.  It  is  this:  Both 
respondents  testify  that  in  October,  1900 — 
about  nine  months  after  the  date  of  the  writ- 
ten memorandum — they  met  the  appellant  in 
the  Adams  Hotel  In  Boston;  that  respondent 
Hartt  and  appelhint  bad  never  met  before, 
and  during  the  first  conversation  between  the 
two  in  the  hotel  office  appellant  disclosed  to 
Mr.  Ilartt  that  he  understood  his  commis- 
sions were  to  be  based  upon  an  equal  divi- 
sion of  the  difference  between  actual  original 
cost  prices  at  Port  Angeles  and  the  selling 
prices  in  Boston;  that  Mr.  Hartt  had  not  be- 
fore known  of  the  written  contract  or  its 
terms,  it  having  been  made  by  Mr.  Cain;  that 
Hartt  at  once  in  vigorous  language  and  In  a 
boisterous  manner  declared  he  would  not 
abide  by  such  an  arrangement;  that  Cain, 
hearing  the  two,  and  wishing  to  avoid  a  fur- 
ther scene  in  the  hotel  office,  got  them  in  the 
elevator,  and  took  them  to  his  txram;  that 
there  Cain  took  up  the  conversation,  and  said 
to  appellant  that  they  could  not  work  under 
the  agreement  he  had  made  with  him  in  the 
previous  January,  for  the  reason  that  their 
expenses  were  so  heavy  in  procuring  proper- 
ty at  Port  Angeles,  and  his  own  traveling 
and  hotel  expenses  in  Boston,  together  with 
expenses  of  entertaining  customers  in  order 
to  effect  sales,  were  so  great,  that  they  would 
have  to  add  a  sum  to  the  original  cost  price 
in  each  instance,  at  least  sufflcient  to  cover 
these  expenses,  and  put  the  property  to  ap- 
pellant at  definite  and  agreed  prices  which  he 
should  accept,  and  that  he  should  receive  one- 
half  tlie  difference  between  the  prices  thus 
fixed  and  tlie  .selling  prices;  that  appellant, 
after  some  further  conversation,  agreed  to 
accept  the  new  proposition,  and  all  three  then 
agreed  upon  said  terms.  Now,  appellant  ad- 
mits the  above  details  of  the  first  interview 
between  himself  and  Hartt,  and  that  Cain, 
after  he  got  the  two  to  his  room,  took  np  the 
conversation;  but  he  says  that  Cain  was  en- 
deavoring to  convince  Hartt  that  the  written 
agreement  was  all  right.  He  does  not  say, 
however,  that  Hart  ever  actiuiesced  in  such 
view,  and  from  the  admitted  temper  of  his 
mind  at  that  time  It  seems  extremely  Improb- 
able that  he  did  so.    In  view  of  the  fact 
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that  tbe  commissions  were  earned  after  that 
time,  and  inasmiich  as  appellant  admits  that 
this  vigorous  and  seemingly  nnyleldlng  protest 
■was  made  by  Hartt  before  the  sales  were 
made,  It  seems  the  more  reasonable  to  us  that 
respondents'  version  of  tbe  result  of  that  In- 
terview Is  the  true  one.  We  shall  therefore 
not  disturb  the  findings  of  the  trial  court, 
who  bad  these  parties  before  him,  and,  In  ad- 
dition to  tbe  spoken  testimony  and  circum- 
stances we  have  mentioned,  had  also  the  de-, 
meanor  of  the  parties  for  a  guide  to  such  Im- 
pressions as  may  be  Instinctively  gathered 
from  tbe  manner  of  a  witness,  and  which  an 
appellate  court  cannot  observe. 

The  conclusions  of  law  and  judgment  fol- 
low from  tbe  findings.  "We  believe  no  preju- 
dicial error  appears,  and  the  judgment  la  af- 
firmed, 

FULIiBRTON,  C.  J.,  and  ANDERS  and 
MOUNT,  JJ.,  concur. 


ALEXANDER  v.  CITY  OF  TACOMA  et  aL 

(Supreme   Court   of  Washington.     July  14, 
1904.) 

UUNICIPAI.    COBFORATIONa— STKEBT    IHPBOVE- 

IIENTS  —  STATDTE  —  REASSESSMENT  — EXCESS- 
IVKNESS  —  WAIVER— CITY  OFFICERS— PROMISE 
—PUBLIC  POUCY— COLLATERAL  ATTACK. 

1.  Where  a  property  owner  files  objections  to 
the  assessment  of  his  property  by  a  city  for 
street  improvements,  and  succeeds  in  vacating 
the  assessment,  whereupon  a  reassessment  is 
made  in  pursuance  of  tbe  statute  (Acts  1893,  p. 
228,  c.  95)  providing  therefor,  to  which  th« 
property  owner  again  enters  objection,  and  the 
proceedings  are  thereupon  continued  on  promise 
by  certain  of  tbe  city  officers  that  he  will  be  per- 
sonally notified  of  any  subsequent  proceedings, 
subsequent  proceedings  by  way  of  a  reassess- 
ment de  novo  are  not  within  tbe  promise, 

2.  Where  notice  of  a  reassessment  of  property 
Is  given  by  city  authorities  pursuant  to  stat- 
ute (Acts  1893,  p.  226,  c.  95),  tbe  validity  of  the 
proceedings  is  not  affected  because  certain  city 
officers  bad  promised  to  give  an  objecting  prop- 
erty owner  personal  notice  of  any  subsequent 
proceedings,  which  was  not  done ;  the  promise 
being  void  as  against  public  policy. 

3.  The  statute  (Acts  1893.  p.  226,  c.  95)  gov- 
erning reassessment  proceedings,  giving  to  the 
order  of  a  city  council  confirming  such  pro- 
ceedings tbe  conclusiveness  of  a  judgment  of  a 
court,  is  valid. 

4.  The  mere  fact  that  lots  abutting  on  a  street 
are  assessed  alike,  and  for  tbe  precise  amount 
tbey  were  assessed  for  when  an  apportionment 
was  made  according  to  the  front-foot  plan,  with- 
out reference  to  benefits,  does  not  afEect  tbe 
validity  of  a  reassessment  under  Acts  1893,  p. 
226,  c.  95,  as  against  a  collateral  attack  on  the 
reassessment 

5.  Where  a  property  owner  falls  to  appear 
and  object  to  a  reassessment  of  his  property  for 
street  improvements  after  notice  being  given 
pursuant  to  statute  (Acts  1893,  p.  226,  c.  9.5), 
he  thereby  waives  tbe  question  of  excessiveness 
of  the  amount  of  the  reassessment. 

6.  Including  tbe  cost  of  keeping  a  street  in 
repair  for  a  period  of  five  years  from  tbe  time 
an  improvement  thereon  is  completed  is  insuf- 
ficient to  affect  the  validity  of  a  reassessment 
proceeding  under  Acts  1893,  p.  226,  c.  95  when 
collaterally  attacked. 

Appeal  from  Superior  Court,  Pierce  Coun- 
ty ;  W.  O.  Chapman,  Judge. 


Action  by  IJacien  H.  Alexander  against  the 
city  of  Tacoma  and  another.  From  a  judg- 
ment for  defendants,  plaintiff  appeals.  Af- 
firmed. 

Ellis  &  Fletcher  and  Arthur  Remington, 
for  appellant  Emmett  N.  Parker,  Harvey  L. 
Johnson,  and  E.  R.  Xork,  for  respondents. 

PllLLERTON,  O.  J.  On  May  14,  1892,  the 
city  council  of  the  city  of  Tacoma  passed  a 
resolution  declaring  It  to  be  Its  Intention  to 
improve  that  part  of  Tacoma  avenue  between 
the  center  of  North  Fourth  street  and  the 
center  of  North  Fifth  street  by  "paving  the 
roadway  fifty-four  (54)  feet  wide  with  bitumi- 
nous rock,  upon  six  (0)  Inch  concrete  founda- 
tions." Thereupon  the  city  engineer  made  a 
survey  of  the  contemplated  Improvement, 
prepared  a  diagram  of  and  specifications  for 
tbe  same,  and  made  an  estimate  of  tbe  cost 
thereof;  Including  within  his  survey,  dia- 
gram, specifications,  and  estimate  of  cost,  640 
lineal  feet  of  eight-foot  walk  and  677  lineal 
feet  of  concrete  curb,  not  mentioned  in  the 
resolution  of  the  city  council.  Bids  for  the 
work  according  to  the  diagrams  and  specifi- 
cations of  the  city  engineer  were  advertised 
tor,  and  a  contract  let  to  the  lowest  bidder 
thereon,  being  for  the  sum  of  $5,795.  Includ- 
ed In  this  contract  was  a  clause  by  which  the 
contractor  guarantied  to  keep  the  pavement 
In  repair  for  a  period  of  five  years.  The  con- 
tractor entered  Immediately  upon  the  per- 
formance of  the  work,  and  completed  the 
same  about  the  middle  of  September,  1892. 
Thereupon  the  city  council  levied  an  assess- 
ment upon  the  property  benefited  to  pay  the 
cost  of  the  work,  in  the  sum  of  $5,800,  or  $5 
In  excess  of  the  contract  price.  On  January 
28,  1893,  and  after  the  city  otticers  had  com- 
menced proceedings'  to  enforce  collection  of 
the  assessment,  one  J.  D.  McAllister  brought 
an  action  against  the  city  to  restrain  collec- 
tion of  the  assessment,  and  to  cancel  the 
same.  Issue  was  taken  on  tbe  allegations  of 
the  complaint,  a  trial  had,  and  a  judgment 
entered  dismissing  the  action.  This  judg- 
ment was  reversed  on  appeal  to  this  court  (9 
Wash,  272,  37  Pac.  447),  and  the  cause  re- 
manded, with  instructions  to  enter  a  Judg- 
ment canceling  the  assessment  On  Febru- 
ary 15,  1896,  the  city  council  attempted  a  re- 
assessment of  the  property*  under  Acts  1893, 
p.  226.  c.  95,  by  passing  an  ordinance  author- 
izing such  a  reassessment.  Under  this  ordi- 
nance a  reassessment  was  made  by  the  as- 
sessing officers  according  to  benefits;  the  of- 
ficers finding  that  the  several  lots  were  bene- 
fited equally,  and  to  an  amount  equal  to  tbe 
original  assessment.  After  the  assessment 
roll  had  been  returned,  notice  was  given  of 
the  filing  of  the  same,  and  a  time  flied  when 
objections  thereto  would  be  heard.  The  ap- 
pellant within  the  time  required,  filed  ob- 
jections to  the  assessment,  and,  at  the  time 
fixed,  appeared  to  contest  the  same,  when 
the  hearing  was  postponed  by  the  committee 
of  the  council  having  the  matter  in  charge 
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to  a  day  certain,  and  on  the  latter  day  to  no 
flxed  date,  but  witb  tbe  understanding  that 
it  might  be  called  up  after  notice  to  the  par- 
ties interested.  Motlilng  further  was  done  In 
tbe  matter  until  July  11,  1896,  when  the  city 
council,  without  notice  to  the  appellant,  dis- 
missed the  proceedings  by  repealing  tbe  ordi- 
nance authorizing  the  assessment.  At  this 
same  date  a  new  ordinance  was  Introduced, 
providing  for  a  reassessment  of  the  property, 
which  passed  the  council  on  July  18,  1896. 
This  last  ordinance  was  in  turn  repealed  on 
July  15, 1897;  and  on  July  18,  1897,  tbe  coun- 
cil passed  Ordinance  No.  1214,  being  the 
fourth  ordinance  providing  for  an  assessment 
of  the  property  benefited,  and  the  ordinance 
under  which  the  assessment  now  in  question 
was  made.  This  last  ordinance  recited, 
among  other  things,  the  making  of  the  origi- 
nal Improvement,  and  the  original  assessment 
to  pay  the  cost  of  the  same;  the  fact  that 
tbe  original  assessment  was  approved  and 
confirmed  by  tlie  city  council,  but  was  there- 
after declared  void  by  the  courts,  and  that  it 
was  Intended  by  the  ordinance  in  question  to 
reassess  the  property  to  pay  the  cost  of  the 
original  improvements;  reciting  further  that 
the  coat  of  the  Improvement  was  $5,800.  The 
ordinance  directed  that  an  assessment  be 
made  by  the  commissioner  of  public  works 
4m  the  lots  benefited  by  the  improvement  in 
an  equitable  manner,  according  to  benefits, 
to  an  amount  equal  to  the  cost  of  tbe  im- 
provement, as  recited  in  the  ordinance,  and 
interest  tt^reon  from  November  30,  1902,  at 
the  legal  rate.  The  officer  named  in  the  ordi- 
nance made  a  new  assessment  in  accordance 
tbenewlth,  valuing  the  benefits  to  the  several 
lotB  equally,  and  at  sums  the  aggregate  of 
whicb  equaled  the  amount  of  the  original 
<!ostB  and  interest,  as  directed  in  the  ordi- 
nance. On  tlie  filing  of  the  assessment  roll 
witli  the  city  clerk,  that  officer  caused  to  be 
published  tbe  required  notice  of  the  time  and 
place  when  and  where  objections  tbereto 
could  be  beard.  On  the  day  flxed  for  tbe 
bearing,  no  objection  having  been  filed,  tbe 
'City  council  examined  the  roll,  and  by  ordi- 
nance approved  and  confirmed  the  assess- 
ment as  made  by  the  commissioner,  and  di- 
rected that  the  dty  treasurer  proceed  to  col- 
lect the  same.  No  notice,  other  than  that 
required  by  statute,  was  given  the  appellant 
of  any  of  these  subsequent  iHX)ceedlng8;  and 
be  bad  no  actual  notice  thereof  until  after 
the  proceedings  had  been  confirmed  by  tbe 
^city  council,  and  bis  right  of  appeal  tbere- 
f  rom  to  the  superior  court  had  expired. 

The  appellant  owns  a  lot  abutting  upon  the 
improved  street,  which  is  among  the  lots  as- 
sessed to  pay  for  the  improvement,  and  he 
brings  this  action,  asking  the  court  to  direct 
that  the  city  council  reopen  the  assessment 
proceedings,  and,  after  permitting  the  appel- 
lant to  file  bis  objections  tbereto,  reconsider 
and  rehear  the  matter  in  the  light  of  such 
objections,  the  same  as  if  they  had  been  pre- 
sented In  due  time  at  an  original  hearing,  and 


in  the  meantime  enjoin  a  sale  of  the  prop- 
erty. He  contends  that  because  he  once  ap- 
peared before  the  city  council  in  opposition 
to  the  reassessment,  and  was  promised  by 
the  city  officers  that  his  council  should  be 
personally  notified  of  the  subsequent  pro- 
ceedings taken  in  the  matters  then  pending, 
be  was  entitled  to  be  personally  notified  of 
the  last  attempt  at  reassessment,  and  that 
the  failure  of  the  city  officers  to  so  notify  Mm 
or  his  counsel  of  such  attempt  was  so  far  ar- 
bitrary and  in  fraud  of  his  rights  as  to  re- 
quire a  vacation  of  the  order  confirming  the 
assessment,  notwithstanding  tbe  city  pro- 
ceeded with  reference  to  giving  notice  in  ac- 
cordance with  the  statute,  and  actually  gave 
such  notice  as  is  therein  required.  The  ap- 
pellant also  contends  that  the  superior  court 
is  the  prefer  forum  in  which  to  urge  this  ob- 
jection, and  that  that  court,  as  a  court  pos- 
sessing powers  of  an  equitable  nature,  has 
the  right  to  grant  the  relief  demanded. 

Whether  or  not  the  proposition  last  xnea- 
tioned  is  sound,  in  law,  we  shall  not  now  stop 
to  inquire,  as  it  is  manifest  that  such  a  pow- 
er will  not  be  exercised  until  the  applicant 
has  made  a  reasonably  clear  case  calling  for 
its  exercise,  and  it  seems  plain  to  us  tliat  tbe 
record  here  does  not  present  such  a  case.  Tbe 
appellant's  claim  that  he  was  prevented  from 
having  a  hearing  on  his  objections  to  tbe  re- 
assessment before  the  city  council  by  tbe  ar^ 
bitrary  action  of  tbe  city  authorities  is  rested 
solely  on  tbe  oral  promise  tliat  hla  counsel 
should  be  notified  personally  of  any  subse- 
quent proceedings,  made  by  certain  of  tbe 
city  officers  at  tbe  time  the  hearing  on  the 
first  attempt  to  reassess  was  continued  indefi- 
nitely. It  seems  to  us,  from  an  examination 
of  the  evidence,  that  the  promise  related  only 
to  the  proceedings  then  i>ending,  and  meant 
that  notice  would  be  given  the  appellant  be- 
fore any  action  looking  to  tbe  completion  of 
those  proceedings  should  be  taken.  It  could 
hardly  have  meant  tliat  notice  would  be  giv- 
en of  an  abandonment  of  the  proceedings. 
To  defeat  tbe  proceedings  was  the  purpose  of 
the  objections  made  by  the  appellant,  and, 
when  the  city  confessed  the  soundness  of  the 
objections  by  diamlsslng  and  abandoning  its 
attempt  to  perfect  the  proceedings,  notice  of 
such  abandonment  could  have  been  of  no 
benefit  to  the  appellant  The  thing  he  de- 
sired was  accomplished.  Hence,  it  would 
seem  that,  if  the  promise  was  one  which 
bound  the  city,  there  was  no  breach  thereof. 
But  there  Is  another  and  broader  ground  on 
which  the  contention  must  be  denied.  The 
promise  was  not  one  on  whicb  tbe  appellant 
had  a  right  to  rely.  Tbe  conduct  of  public 
officers  is  governed  by  fixed  rules  prescribed 
by  public  statutes,  beyond  which  the  officers 
cannot  go  and  bind  the  public  interests,  and 
their  promises  outside  of  thehr  prescribed  du- 
ties are  no  more  binding  on  the  public  than 
are  tbe  promises  of  strangers,  and  one  rely- 
ing thereon  does  so  at  his  peril.  He  may  pos- 
sibly have  a  remedy  against  tbe  Individual 
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making' 'tbe  promise,  but  he  cannot  success^ 
fully  dalm  the  right  to  arrest  tbe  perform- 
ance of  a  public  duty,  -which  is  being  per- 
formed In  the  statutory  way,  because  the  of- 
ficers have  promised  him  that  some  other  or 
nddltlbnal  conditions,  not  required  by  tbe 
statute,  will  be  complied  with  before  such 
performance  will  be  attempted.  Public  poli- 
cy forbids  such  a  rule,  and  requires  that 
statutory  duties  be  performed  In  the  statu- 
tory way. 

The  appellant  stands,  therefore,  as  one 
making  a  collateral  attack  upon  the  assess- 
mcut  proceedings,  and  his  rights  are  govern- 
ed by  tbe  rules  applicable  to  that  form  of  at- 
tack. Tbe  statute  governing  reassessment 
proceedings  gives  to  the  order  of  the  city 
council  confirming  such  proceedings  tbe  con- 
clusiveness of  a  judgment  of  a  court,  and  we 
have  repeatedly  held  the  statute  valid  In  that 
regard.  In  Lewis  v.  Seattle,  28  Wash.  630,  69 
Pac.  393,  we  said:  "This  court  has  repeated- 
ly held  that  all  questions  affecting  the  as- 
sessment proceedings,  not  going  to  tbe  juris- 
diction of  the  municipality  to  make  tbe  as- 
sessment, must  be  taken  before  tbe  city  coun- 
cil on  tbe  bearing  pending  tbe  confirmation 
of  the  assessment  proceedings  by  that  body, 
and  appealed  therefrom  to  tbe  courts,  before 
the  courts  have  authority  to  inquire  as  to 
mere  error  therein."  And  see  New  Whatcom 
V.  Bellingbam  Bay  Imp.  Co.,  16  Wash.  131, 
47  Pac.  236;  New  Wbatcom  v.  Bellingbam 
Bay  Imp.  Co.,  18  Wash.  181,  51  Pac.  360; 
Heath  v.  McCrea,  20  Wash.  342,  65  Pac.  432; 
Annie  Wright  Seminary  v.  Tacoma,  23  Wash. 
109,  62  Pac.  444;  McNamee  v.  Tacoma,  24 
Wash.  501,  64  Pac.  791;  Potter  v.  Whatcom, 
25  Wash.  207,  65  Pac.  197;  Tacoma,  etc., 
Paving  Co.  V.  Sternberg,  26  Wash.  84,  66  Pac. 
121.  It  remains,  then,  to  inquire  whether  tbe 
matters  complained  of  as  affecting  the  as- 
sessment are  such  as  go  to  the  jurisdiction 
of  tbe  city  council,  or  whether  such  matters 
are,  if  errors  at  all,  errors  committed  in  tbe 
exercise  of  acknowledged  jurisdiction. 

The  objections  made  in  tbe  brief  against 
the  validity  of  tbe  assessment  are  these:  (1) 
That  it  was  made  without  regard  to  benefits; 
(2)  that  It  was  for  more  than  the  actual  cost 
of  tbe  improvements;  (3)  that  It  includes  the 
cost  of  future  repairs  for  five  years;  (4)  that 
the  amount  imposed  upon  tbe  appellant's  lot 
exceeds  the  benefits  conferred  on  that  lot; 
and  (5)  that  the  appellant  Is  about  to  be  de- 
prived of  bis  property  without  due  process  of 
law,  because  the  notice  given  of  tbe  assess- 
ment was  not  such  as  Is  contemplated  by 
law,  and  insufllclent,  under  the  peculiar  clr- 
cnnistanccs  of  this  particular  case. 

With  regard  to  the  first  objection,  it  is  not 
disputed  that  tbe  assessment  is  puritorted  to 
have  been  made  according  to  benefits,  and 
that  tbe  city  council  found  that  it  was  so 
made;  but  it  is  said  that  this  finding  is  mere- 
ly colorable  and  perfunctory,  because  It  ap- 
pears that  all  of  the  lots  were  assessed  alike, 
'and  for  tbe  precise  amount  tbey  were  assess- 


ed for  when  tb^  apporttonment  -was  made  ac- 
cording to  the  front-foot  plan,  and  conceded- 
ly  without  reference  to  benefits.  It  seems  to 
us,  however,  that  these  facts  argue  nothing. 
Surely  it  cannot  be  dented  that  a  possible 
condition  could  exist  where  an  Improvement 
of  a  street  would  benefit  all  of  tbe  lots  there- 
on precisely  alike,  yet  It  must  be  so  denied 
in  order  to  overturn  this  assessment  In  this 
proceeding.  Xlie  assessment  to  l>e  overturn- 
ed in  this  proceeding  must  be  void  on  Its  face, 
and  it  could  only  be  void  tot  tbe  reason  here 
given  on  the  theory  that  under  no  conceiva- 
ble conditions  could  lots  abutting  upon  an 
Improvement  be  equally  benefited  thereby. 
But  80  far  from  this  being  impossible,  it 
would  seem  that  it  would  be  found  to  actual- 
ly exist  in  many  instances.  To  pave  and 
curb  a  street  which  has  already  been  brought 
to  grade,  and  tbe  abutting  property  built  up- 
on with  i-eferenee  thereto,  would  seem  rather 
to  benefit  each  part  of  it  alike  tban  other- 
wise, especially  where,  as  in  tUs  case,  no  va- 
usual  or  special  conditions  are'  shown  to  ex- 
ist. 

It  appears  by  tbe  terms  of  tbe  contract 
that  the  actual  cost  of  the  improvement  was 
$5,705,  while  the  reassessment  was  for  $5,- 
800,  or  $5  more  than  tbe  original  cost.  On 
this  discrepancy  tbe  second  objection  is 
founded.  In  tax  sales,  where  tbe  prbceedlngs 
.were  wbolly  ex  parte,  courts  have  set  aside 
titles  acquired  thereunder  apparently  for 
some  not  very  substantial  reasons,  and  cases 
can  be  found  where  differences  even  less  tban 
are  shown  bere  have  been  held  to  avoid  the 
proceedings.  Tbe  reascming  on  which  snch 
judgments  are  justified,  however,  bUs  no  ap- 
plication to  proceedings  such  as  our  statutes 
prescrilie.  They  were  rendered  in  cases 
where  the  proceedings  were  such  that  no  op- 
portunity was  given  to  make  tbe  objection 
until  after  tbe  sale.  Such  is  not  tbe  fart 
bere.  Tbe  appellant  bad  the  right  to  appear 
l)efore  the  city  council  and  make  this  objec- 
tion. Had  be  done  so,  doubtless  it  would 
have  been  corrected.  But  having  failed  to 
appear  and  make  tbe  objection,  he  must  be 
deemed  to  have  waived  it.  Tumwater  v.  Plx, 
18  Wash.  153,  51  Pac.  35a 

The  third  objection  is  that  tbe  reasBess- 
meut  included  tlie  cost  of  keeping  the  street 
In  repair  for  a  period  of  five  years  from  the 
time  the  work  was  completed.  It  was  held  in 
McAllister  v.  Tacoma,  9  Wash.  272,  37  Pac. 
447,  that  tbe  city  could  not  contract  for  such 
a  result  originally  and  create  a  lien  for  such 
cost,  because  its  charter  did  not  authorise  it 
to  do  so.  But  It  Was  pointed  out  in  tlmt  case 
(see  opinion  on  petition  for  rehearing)  tliat 
tbe  statute  under  which  this  reassessment 
Avas  made  was  passed  to  cure  defects  of  this 
very  character.  And  we  have  since  held  that 
tbe  act  of  1883  was  passed  for  the  purpose  of 
permitting  a  reassessment  of  property  liene- 
fited  by  a  street  improvement,  tbe  original 
assessment  for  which  might  be  Invalid  under 
the  existing  laws,  no  matter  what  oticht 
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hftvip  tteen  the  defect  lu  the  law  which  caused 
the  Invalidity  of  the  original  assessment. 
Frederick  t.  Seattle,  IS  Wash.  428,  43  Pac. 
3<54;  Lewis  v.  Seattle,  28  Wash.  639,  69  Pac. 
39S.  To  Include  in  the  assessment  Items  not 
proper  to  be  included  therein  does  not  render 
the  assessment  void,  or  subject  It  to  collateral 
attack.  As  the  city  had  power  to  make  the 
reassessment,  the  objection  that  It  was  made 
for  too  much,  must,  to  be  aTallable,  be  taken 
before  the  city  council  when  it  sits  to  liear 
olijectlons  to  the  assessment.  Young  v.  Ta- 
coma,  31  Wash.  153,  71  Pac.  742. 

The  fourth  objection  Is  without  merit  for 
the  reason  last  stated.  If  It  be  true  that  the 
assessment  exceeded  the  benefits  conferred 
on  the  appellant's  property  by  the  improve- 
ment, the  objection  should  have  been  urged 
before  the  city  council.  It  is  not  a  matter 
for  a  collateral  attack  on  the  assessment  pro- 
ceedings. 

The  last  objection,  namely,  that  the  appel- 
lant is  being  deprived  of  his  property  without 
due  process  of  law,  we  think  Is  also  without 
merit  It  Is  not  contended  that  the  notice 
provided  by  the  statute  is  not  suflScient  in 
Itself  to  constitute  due  process  of  law,  nor  is 
It  contended  that  such  notice  was  not  given. 
It  Is  argued  that  the  notice  was  insufficient 
In  this  particular  case,  because  the  appellant 
was  lulled  Into  security  by  the  promise  of  the 
city  cdScers,  and  was  not,  for  that  reason,  as 
diligent  as  he  might  otherwise  have  been. 
We  have  Iieretofore  in  this  opinion  attempted 
to  show  that  this  promise  was  one  on  which 
the  appellant  had  no  right  to  rely,  and.  If  It 
be  true  that  he  bad  no  right  to  rely  on  the 
promise,,  no  question  of  due  process  of  law  is 
involved  In  the  failure  of  the  city  ofiRcers  to 
£lve  it. 

We  conclude,  therefore,  that  however  per- 
tinent the  objections  urged  might  be,  were 
we  permitted  to  review  the  proceedings  for 
mere  error,  they  are  Insufficient  to  render 
tliem  void;  and,  as  they  are  not  void,  they 
cannot  be  overturned  in  this  form  of  attack. 
Tbe  judgment  appealed  from  Is  affirmed. 

HADLEY,  ANDERS,  and  MOUNT,  JJ., 
concur. 


STEWART  V.  HOFFMAN. 
(Supreme  Court  of  Montana.    July  15,  1004.) 

BAKKRUFTCT  —  PREFEBEnCE  —  CHATTEL    MOBT- 
GAGE— VALIDITY— STATUTE. 

1.  Tender  Civ,  Code,  i  4491,  providing  that  a 
transfer  of  personal  property,  when  made  by 
a  person  haviuK  the  possession  or  control  there- 
of, and  not  accompanied  by  an  immediate  deliv- 
ery and  followed  by  an  actual,  continued  change 
of  possession,  is  conclusively  presumed  to  be 
fraudulent  against  creditors  and  ngainst  any 
person  on  whom  his  estate  devolves  in  trust  for 
tiie  benefit  of  others  than  himself,  a  mortgage 
of  personalty  and  tran-sfer  thereunder  are  void 
afrninst  a  trustee  in  bankruptcy  where  the  mort- 
f^l^e  was  made  more  than  14  months  prior  to 
the  transfer. 
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2.  In  an  action  by  a  trustee  in  bankruptcy  to 
recover  propei-ty  of  tlie  bankrupt  alleged  to 
have  been  fraudulently  transferred  to  defend- 
ant, where  it  appeared  that  the  transfer  was 
made  within  four  months  of  the  time  the  debt- 
or was  adjudged  to  be  a  bankrupt,  and  under  a 
chattel  mortgage  liaving  no  validity  under  the 
laws  of  the  state  where  the  transfer  was  made, 
the  trustee  was  entitled  to  judgment  uuder 
Bankr.  Act  July  1,  1808,  c.  541.  $  tiO,  cl.  "a,"  30 
Stat.  5(J2  |U.  S.  Comp.  St.  1901,  p.  344.j],  pro- 
viding that  a  person  shall  be  deemed  to  have 
given  a  preference  if,  being  insolvent,  he  has 
made  a  transfer  of  any  of  his  property,  and  tlie 
effect  of  the  enforcement  of  the  transfer  will  be 
to  enable  any  one  of  his  creditors  to  obtain  a 
greater  percentage  of  bis  debt  than  any  other 
creditor  of  the  same  class,  and  clause  "b,"  pro- 
viding that,  if  a  bankrupt  shall  have  given  a 
preference  within  four  months  before  the  fil- 
mg  of  a  petition,  and  the  person  receiving  it 
shall  have  had  reasonable  cause  to  believe  that 
it  was  intended  thereby  to  give  a  preference,  it 
shall  be  voidable  by  the  trustee,  and  he  may 
recover  the  property  or  its  value  from  such  per- 
son ;  it  appearing  that  the  transfer  was  not  to 
secure  a  present  loan  or  advance,  but  one  to 
pledge  the  payment  of  an  old  obligation,  the  ef- 
fect of  which  ma»  to  enable  the  defendant  to  ob- 
tain a  greater  proportion  of  his  debt  than  any 
other  creditor  of  the  bankrupt. 

Appeal  from  District  Court,  Gallatin  Coun- 
ty; Wm.  L.  Holloway,  Judge. 

Action  by  W.  R.  C.  Stewart,  trustee  In 
bankruptcy  of  Frank  Itennie,  against  C.  W. 
Hoffman.  From  a  judgment  for  defendant, 
plaintiff  appeals.    Reversed. 

John  A.  Luce  and  M.  S.  Gunn,  for  appel- 
lant   E.  B.  Hoffman,  for  respondent. 

MILBURN,  J.  This  is  an  appeal  from  a 
judgment  entered  In  favor  of  the  defendant 
The  plaintiff,  at  the  time  of  the  bringing  of 
the  action,  was  the  duly  appointed,  qualified, 
and  acting  trustee  of  the  estate  of  one  Frank 
Rennie,  a  bauki-upt.  Rennie,  prior  to  August 
11,  1899,  and  continuously  from  that  date 
until  the  14th  day  of  March,  1901,  was  en- 
gaged in  the  business  of  a  liquor  dealer  in 
the  county  of  Gallatin.  On  that  day  he 
made,  executed,  and  delivered  to  the  Boze- 
man  National  Bank  his  promissory  note  for 
$1,800,  on  which  he  made  certain  payments, 
leaving  a  balance  of  about  $800.  On  Febru- 
ary G,  1901,  he,  being  unable  to  pay  his  debts 
to  numerous  creditors,  made  a  chattel  mort- 
gage of  his  saloon  property.  Including  a  large 
number  of  articles,  running  to  the  defendant, 
C.  W.  Hoffman,  to  secure  him,  be  having 
guarantied  In  writing  the  payment  of  said 
note  to  the  bank.  This  mortgage  was  duly 
executed,  and  filed  in  the  office  of  the  county 
clerk.  But  on  the  11th  day  of  August  1899. 
a  certain  agreement  In  writing  was  made  be- 
tween Rennie  and  Hoffmau,  whereby  it  was 
attempted  to  secure  the  latter  for  such  sum 
or  sums  of  money  as  he  might  advance  to 
pay  the  debts  of  Itennie.  liennie  gave  there- 
in to  Hoffman  the  right  at  any  time  prior  to 
the  full  payment  of  the  sums  of  money  men- 
tioned, or  any  other  money  advanced  by  Hoff- 
man for  him  (Rennie),  to  take  immediate  poa- 
seaslott  without  notice  and  without  legal  pro- 
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ceedings  of  all  of  said  personal  property,  and 
sell  and  dispose  of  the  same  at  such  time  or 
times  and  In  such  maimer  as  to  him  might 
seem  advisable,  the  proceeds  of  the  sale  first 
to  be  applied  to  payment  of  Hoffman  for  all 
moneys  advanced  to  Rennle  and  for  costs 
11  ud  expenses  of  taking,  keeping,  and  selling 
the  property,  the  residue  to  be  paid  to  Ren- 
nie.  It  is  noticeable  that  the  defendant  in 
his  answer  sets  up  that  this  agreement, 
which  was  made  without  formality,  and  was 
not  filed  In  the  office  of  the  county  clerk, 
was  a  chattel  mortgage  to  secure  him 
against  loss  or  liability  by  reason  of  the 
written  guaranty,  whereas  the  writing  it- 
self discloses  the  fact,  as  above  stated,  that 
It  was  to  secure  him  (Hoffman)  for  such 
sums  of  money  as  he  might  advance  to  pay 
the  debts  of  Rennle.  The  defendant  avers 
that  this  mortgage  of  the  Cth  of  February 
was  made  "for  the  purpose  and  with  the  In- 
tent of  extending  said  chattel  mortgage  of 
August  11,  1899,  and  the  Hen  thereof,  and 
putting  the  same  In  such  form  as  to  entitle 
it  to  record,  so  that  notice  of  Its  existence 
might  be  given  to  all  of  the  aforesaid  cred- 
itors of  said  Frank  Rennle."  On  the  14th 
day  of  May,  1901,  Rennle  was,  by  order  of 
the  United  States  Court  for  the  District  of 
Montana,  adjudged  a  bankrupt.  It  Is  al- 
leged In  the  complaint  that  on  the  14th  day 
of  March,  1901,  Hoffman  seized  and  took 
possession  of  all  of  said  property  of  Rennle 
under  and  by  virtue  of  the  chattel  mortgage 
— meaning  the  Instrument  of  February  6, 
1901.  Defendant  denied  that  the  property 
was  taken  by  him  under  or  by  virtue  of  the 
chattel  mortgage  last  above  mentioned,  but 
avers  that  he  took  and  seized  the  same  on 
the  14th  day  of  March,  1901,  under  and  by 
virtue  of  the  authority  conferred  upon  him 
In  the  Instrument  of  August  11,  1899,  for 
the  puriwse  of  securing  himself  against  any 
loss  by  reason  of  his  said  personal  guaranty, 
and  not  otherwise.  It  Is  admitted  that  there 
Is  still  due  by  Rennle  to  the  bank  on  the 
original  agreement  made  with  the  bank  a 
sum  exceeding  $800.  Possession  of  the  prop- 
erty remained  In  Rennle  until  the  14th  day 
of  March,  1901,  when  It  was  taken  by  Hoff- 
man, as  above  stated,  except  one  or  two  ar- 
ticles of  small  value.  Plaintiff  prayed  for 
u  decree  that  the  chattel  mortgage  of  Feb- 
ruary 6,  1901,  be  declared  null  and  void  as 
against  the  creditors  of  Rennle  and  against 
the  plaintiff,  and  that  Hoffman  be  required 
to  surrender  and  deliver  up  to  plaintiff  all 
the  property  by  him  seized,  and  that,  If  any 
of  said  property  could  not  be  delivered,  plain- 
tiff have  judgment  for  the  value  thereof,  and 
that  plaintiff  have  attorney's  fees.  The  case 
was  tried  to  the  court  without  a  jury,  and 
the  court  found,  among  other  things,  that  on 
February  6,  1901,  Rennle  having  reduced  his 
Indebtedness  on  the  note  to  the  bank  which 
Hoffman  had  guarantied  to  $S00,  with  a 
small  amount  of  Interest,  and  being  again 


pressed  by  creditors,  gave  to  the  defendant 
"another  chattel  mortgage,"  regular  In  form, 
for  which  no  new  consideration  was  passed, 
and  that  said  instrument  was  Intended  as  a 
continuation  of  the  security  given  on  Au- 
gust 11,  1899,  and  that  Hoffman,  on  March 
14,  1901,  deeming  himself  Insecure,  took  pos- 
session of  the  property  nnder  and  by  virtue 
of  the  Instrument  of  August  11,  1899.  The 
court  found  further  that  In  April,  1901,  pro- 
ceedings were  commenced  against  Rennle  in 
the  United  States  court,  and  that  he  was 
regularly  adjudged  a  bankrupt,  and  plaintiff 
was  appointed  by  the  United  States  court  as 
alleged;  and  that  defendant  turned  over  to 
plaintiff  a  portion  of  the  goods  In  his  posses- 
sion, retaining  sufficient  to  indemnify  him- 
self. As  conclusions  of  law  the  court  found, 
among  other  things,  that  the  instrument  of 
August  11,  1899,  was  a  valid  chattel  mort- 
gage as  between  the  parties  to  it  and  as 
against  all  persons  except  such  as  had 
brought  themselves  into  privity  with  the 
property  by  acquiring  a  lieu  upon  the  spe- 
cific property  therein  described;  that  defend- 
ant's taking  possession  of  the  property  nn- 
der his  chattel  mortgage  of  August  11,  1899, 
before  any  of  Reunle's  creditors  had  estab- 
lished a  lien  on  the  property,  cored  any  de- 
fect which  may  have  existed  in  tUe  cliattel 
mortgage;  that  the  chattel  mortgage  of  Feb- 
ruary 9,  1901,  was  a  continuation  of  the  ae- 
curi^  given  defendant  in  the  chattel  mort- 
gage of  August  11,  1889;  that  the  service 
of  certain  garnishment  proceedings  in  salts 
by  Rennle's  creditors  did  not  give  them  a 
lien  on  the  property  In  controversy,  and  did 
not  entitle  them,  or  any  of  them,  or  the 
plaintiff,  to  contest  the  validity  of  the  chat- 
tel mortgage  of  August  11,  1899;  and  that 
the  plaintiff  was  not  entitled  to  recover. 
Judgment  was  entered  accordingly  for  the 
defendant.    Plaintiff  appeals. 

Ten  specifications  of  error  are  relied  upon, 
but  it  is  not  necessai?  to  consider  more  than 
one  of  them.  Was  the  court  correct  in  hold- 
ing that  the  plaintiff  was  not  entitled  to  re- 
cover a  Judgment?  The  property  was  seized 
by  the  defendant,  according  to  his  own  state- 
ment, under  and  by  virtue  of  the  power  con- 
tained In  the  Instrument  of  August  11,  1S99, 
it  having  remained  in  the  possession  of  Ren- 
nle from  the  time  of  the  making  of  the  in- 
strument until  the  time  of  its  seizure.  There 
was  not  any  new  consideration  for  the  mort- 
gage of  February  6,  1901.  Possession  of  the 
property  was  taken  less  than  four  months 
prior  to  the  time  that  Rennle  was  declared 
a  bankrupt  imder  the  bankruptcy  act  At 
the  time  of  the  taking  of  said  property  it 
conclusively  appears  that  Rennle  was  in- 
solvent. The  Instrument  of  August  11th  was 
not  such  as  entitled  It  to  filing  under  the  laws 
of  the  state  of  Montana  as  a  chattel  mort- 
gage. The  Insolvent,  Rennle,  owed  consider- 
able sums  of  money  to  other  parties  before 
the  14th  day  of  March,  1901.    There  was  not 
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any  fixed  time  mentioned  In  tbe  "mortgage" 
of  Angnst  11,  1899.  More  than  14  mwths 
bad  expired  after  August  11, 1899,  before  pos- 
session was  taken  under  the  Instrument  of 
tbat  date,  and  the  agreement  was  not  execut- 
ed and  bad  not  been  executed  up  to  the  time 
of  the  commencement  of  this  action.  Tbe 
property  of  Rennle  was  turned  over  to  tbe 
defendant  less  than  four  months  before  tbe 
bankruptcy.  It  was  not  a  transfer  to  secure 
a  present  loan  or  adTance,  but  one  to  pledge 
the  payment  of  an  old  obligation,  the  effect 
of  tbe  transfer  being  to  enable  one  creditor 
to  obtain  a  greater  percentage  of  bis  debt 
(to  wit,  all  of  It)  than  any  other.  This  Is 
lll^nl,  under  section  60  of  the  national  bank- 
ruptcy act  of  1808  (Bankr.  Act  July  1,  1808, 
c.  541,  30  Stat  562  [U.  S.  Comp.  St.  1001,  p. 
3445]),  and  the  property  may  be  recovered. 

Section  60  of  said  act  Is  as  follows:  "(a) 
A  person  shall  be  deemed  to  have  given  a  pref- 
erence If,  being  Insolvent,  he  has  procured 
or  suffered  a  judgment  to  be  entered  against 
himself  In  favor  of  any  person,  or  made  a 
transfer  of  any  of  bis  property,  and  tbe  effect 
of  the  enforcement  of  such  Judgment  or 
transfer  will  be  to  enable  any  one  of  his  cred- 
itors to  obtain  a  greater  percentage  of  bis 
debt  than  any  other  of  such  creditors  of  the 
same  class,  (b)  If  a  bankrupt  shall  have  giv- 
en a  preference  within  four  months  before 
the  filing  of  a  petition,  or  after  the  filing  of 
the  petition  and  before  tbe  adjudication,  and 
the  person  receiving  it,  or  to  be  benefited 
thereby,  or  bis  agent  acting  therein,  shall 
have  bad  reasonable  cause  to  believe  tbat  it 
was  Intended  thereby  to  give  a  preference,  it 
shall  be  voidable  by  tbe  trustee,  and  he  may 
recover  the  property  or  Its  value  from  such 
person.    •    •     •" 

Section  4491  of  tbe  Civil  Code  of  this  state 
is  as  follows:  "Sec.  4491.  Every  transfer  of 
personal  property,  other  than  a  thing  in  ac- 
tion, or  a  ship  or  cargo  at  sea,  or  In  a  for- 
eign port,  and  every  Hen  thereon,  other  than 
a  mortgage,  when  allowed  by  law,  and  a  con- 
tract of  bottomry  or  respoadentia,  is  conclu- 
sively presumed,  if  made  by  a  person  hav- 
ing at  the  time  tbe  possession  or  control  of 
the  property,  and  not  accompanied  by  an  Im- 
nuedlate  delivery,  and  followed  by  an  actual 
and  continued  change  of  possession  of  tbe 
things  transferred,  to  be  fraudulent,  and 
therefore  void,  against  those  who  are  his 
creditors  while  he  remains  In  possession,  and 
tbe  successors  in  interest  of  such  creditors, 
and  against  any  persons  on  whom  his  estate 
devolves  In  trust  for  the  benefit  of  others 
than  himself,  and  against  purchasers  and  in- 
cnmbrancers  in  good  faith  subsequent  to  the 
transfer." 

It  tbos  appears  that  the  instrument  of  Au- 
gust 11,  1889,  and  tbe  transfer  made  on  tbe 
14tb  day  of  March,  1901,  were  not  such  as 
are  allowed  by  tbe  law  of  tbe  state  of  Mon- 
tana, and  were  such  as  attempted  to  give  an 
unlawful  preference  to  the  defendant    Our 


conclusion,  ttaerefore,  is  tbat  tbe  Judgment 
of  tbe  court  below  is  wrong,  and  must  be  re- 
versed. 
Reversed  and  remanded. 

BRANTLY,  C.  J.,  concurs.  HOLLOWAY, 
J.,  being  disqualified,  takes  no  part  in  the 
foregoing  decision. 


RICHARDSON  v.  CITY  OF  JUNCTION 
CITY, 

(Supreme  Court  of  Kansas.     July  7,  1904.) 

ARREST— BAIL— DEPOSIT    IN    LIEU   THEREOF. 

1.  A  city  council  of  a  city  of  the  second  class 
has  no  power  by  ordinance  or  otliens-ise  to  au- 
thorize policemen,  upon  making  an  arrest  for 
the  violation  of  a  city  ordinance,  to  accept  a 
deposit  of  money  for  the  appearance  of  the  par- 
ty arrested  in  the  police  court. 

(Syllabus  by  the  Court) 

Xirror  from  District  Court,  Oeary  County; 
O.  L.  Moore,  Judge. 

Action  by  Rufus  Richardson,  trustee, 
against  the  city  of  Junction  City.  Judgment 
for  defendant,  and  plaintiff  brings  error. 
Reversed. 

Carver  &  Larimer  and  W.  I.  Jamison,  for 
plaintiff  In  error.  Jas.  V.  Humphrey,  for 
defendant  in  error. 

GREENE;  J.  This  Is  a  pfoceeding  in  er- 
ror to  reverse  a  Judgment  in  favor  of  the 
city  in  an  action  brought  by  Rufus  Rich- 
ardson, trustee  of  tbe  estate  of  Salina  Wil- 
liams. Tbe  petition  alleges:  That,  prior  to 
tbe  beginning  of  this  action,  two  of  tbe 
city's  policemen  threatened  to  arrest  Salina 
Williams,  Agnes  Gerry,  Blanche  Wheeler, 
Viola  Thomas,  and  Mabel ,  and  threat- 
ened to  and  were  about  to  Incarcerate  plain- 
tiff and  said  four  other  persons  In  the  city 
Jail.  Tbat  tbe  policemen  Informed  plaintiff 
tbat  if  she  would  pay  to  H.  W.  Pratt,  the 
police  Judge  of  said  dty,  $107.50.  she  and 
tbe  four  other  persons  would  not  be  arrested. 
To  avoid  being  arrested  and  incarcerated  in 
the  city  prison,  she  gave  her  check  for  the 
amount  of  |107.50  to  said  policemen,  pay- 
able to  H.  W.  Pratt,  police  Judge.  That  said 
check  was  delivered  to  said  Pratt  as  x>ollce 
Judge,  and  by  him  collected.  It  appears  that 
Salina  Williams  was  tbe  keeper  of  a  bawdy- 
house,  and  that  the  other  persons  named 
were  Inmates;  that  the  two  policemen  raided 
tbe  house  in  the  nighttime,  and  arrested  and 
threatened  to  take  these  persons  to  the  city 
prison  until  morning;  tbat  the  check  was 
given  for  their  appearance  before  the  police 
court  on  the  next  morning.  They  failed  to 
appear,  and  tbe  check  was  cashed.  The  city 
justified  under  an  ordinance  which  fully  au- 
thorized the  policemen  to  accept  money  to 
secure  the  ai)pearaiice  of  persons  arrested 
after  business  hours. 

We  tUiulv,  however,  tbat  that  purt  of  the 


Digitized  by 


Google 


692 


77  PACIB'IC  REfOHTUR. 


(Eon. 


ordinance  which  antboriaed  th«  policemen  to 
let  persons  to  ball,  and  accept  money  de- 
posit In  lieu  of  bond.  Is  void.  It  Is  yold  be- 
cause the  city  had  no  power  to  confer  such 
authority  upon  a  marshal  or  policeman.  Sec- 
tion 1034,  Gen.  St.  X901,  prescribes  the  pro- 
cedure which  must  be  followed  In  all  cases 
of  arrests  for  the  Tlolatlon  of  a  city  ordi- 
nance. This  section  reads:  "When  any 
person  shall  be  arrested  and  brought  before 
the  police  Judge,  it  shall  be  his  duty  to  hear 
and  determine  the  complaint  alleged  against 
the  defendant  forthwith,  unless  for  good 
cause  the  trial  be  postponed  to  a  time  cer- 
tain; in  which  case  he  shall  require  the  de- 
fendant to  enter  Into  a  recognizance  with 
sufficient  surety,  conditioned  that  he  will  ap- 
pear before  the  said  Judge  at  the  time  and 
place  appointed,  then  and  there  to  answer 
the  complaint  alleged  against  blm,  and  if 
he  fall  or  refuse  to  enter  into  such  recogni- 
zance, the  defendant  shall  be  committed  to 
prison  and  held  to  answer  said  complaint  as 
aforesaid."  It  was  held  in  Applegate  y. 
Young,  02  Kan.  100,  61  Fac.  402,  that  a  Jus- 
tice of  the  peace  could  not  accept  a  deposit 
of  money  in  lieu  of  ball,  or  as  a  substitute 
for  a  recognizance.  A  city  council  cannot 
confer  authority  by  ordinance  on  the  police 
Judge  to  accept  a  deposit  of  money  in  lieu 
of  a  recognizance  or  ball.  No  such  author- 
ity is  granted  it.  Such  an  ordinance  would 
be  inconsistent  with  the  statute  above  quot- 
ed. "The  council  siiall  have  power  to  enact 
and  make  all  such  ordinances,  by-laws,  rules 
and  regulations  not  Inconsistent  with  the 
laws  of  the  state  as  may  be  expedient." 
Section  1008,  Gen.  St  1901. 

That  part  of  the  ordinance  under  which 
the  policemen  were  acting  was  void  for  the 
reasons  stated.  Therefore  the  Judgment  of 
the  court  below  is  reversed,  and  the  cause 
remanded.     All  the  Justices  concun-ing. 


BOARD  OP  COM'RS  OF  RUSSELL  COUI*. 
TY  v.  MAHONEY. 

(Supreme  Court  of  Kansas.     July  7,  1904.) 

SCUOOI.   LANDS— TAX   SALE— FOEFEITUBE  TO 
STATE— LIEN    FOB    TAXES. 

1.  Where  school  lands  are  purchased  from 
the  state  on  deferred  payments,  they  become 
taxable,  and  may  be  sold  for  unpaid  taxes,  but 
the  one  who  buys  such  lands  at  a  tax  sale  takes 
only  the  interest  of  the  original  purchaser,  sub- 
ject to  a  possible  forfeiture  for  a  nonpayment 
of  the  balance  due,  or  the  interest  on  the  same ; 
and,  if  a  forfeiture  occurs,  it  effectually  ter- 
minates the  interest  of  the  original  purchaser 
and  those  holding  under  him,  includiuj;  the  tax 
certificate  holder,  and  the  full  title  to  the  lands 
then  reverts  to  the  state,  free  from  any  lien 
or  claim  for  taxes. 

(Syllabns  by  the  Court) 

Error  from  District  Court,  Russell  County; 
J.  H.  Reeder,  Judge. 

Action  by  the  board  of  county  commis- 
sioners of  the  county  of  Russell  against  Ed- 


ward J.  Blaboney.    Judgment  for  defendanl; 
and  plaintiffs  bring  error.    Affirmed. 

J.  C.  Ruppenthal,  for  plaintiffs  In  error. 
W.  6.  Eastland,  for  defendant  in  error. 

JOHNSTON,  C.  J.  The  board  of  county 
commissioners  of  Russell  county  directed  the 
county  attorney  to  Institute  proceedings  un- 
der section  7718,  Gen.  St  1901,  to  have  de- 
linquent taxes  on  lauds  which  were  bid  in 
by  the  county  declared  to  be  liens  thereou, 
and  the  lands  sold  in  satisfaction  thereof. 
Included  in  the  list  of  lauds  so  in  default 
were  several  tracts  of  school  lands  wbluh 
bad  been  sold  by  the  state  on  deferred  pay- 
ments. After  the  sale  of  the  school  lauU.-i, 
and  while  they  were  held  under  contrails 
of  purchase,  taxes  were  levied  against  thorn, 
which  were  not  paid,  and  at  tax  sales  the 
county  bid  In  the  tracts  in  question.  After 
these  tax  proceedings  the  purchasers  of  the 
school  lauds  defaulted  lu  the  payment  of  the 
annual  interest  and  the  balance  of  the  pur- 
chase price  of  the  lands,  and,  in  accordance 
with  statutory  directions,  forfeitures  of  the 
rights  of  purchasers  were  declared.  Later 
the  lands  were  reappraised  and  sold  sub- 
stantially as  If  there  bad  been  no  previous 
sale.  In  this  proceeding  the  second  pur- 
chasers are  resisting  the  enforcement  of  the 
collection  of  the  delinquent  taxes  which 
were  levied  before  the  forfeiture  of  the  first 
contracts  of  purchase.  The  trial  court  in 
effect,  held  that  the  tax  Hens  fell  with  the 
forfeitures,  and  that  the  pwchasers  at  the 
second  sale  took  the  lauds  free  from  any  In- 
cumbrance by  reason  of  the  preceding  pur- 
chase, or  the  taxes  previously  levied  against 
them. 

The  question  was  rightly  decided.  The 
purchaser  of  school  lands  on  deferred  pay- 
ments acquires  an  Interest  in  the  lands, 
which  is  subject  to  forfeiture  for  nonpay- 
ment of  Interest  or  purchase  money  when 
the  same  become  due.  When  such  a  sale  is 
made,  the  property  Is  subject  to  taxation, 
but  the  rights  and  Hens  of  those  who  may 
purchase  such  lauds  at  a  tax  sale  are  ex- 
ceptional and  conditional.  The  statute  pro- 
vides that  when  the  taxes  levied  on  school 
lands  are  not  paid, '  and  the  same  are  sold 
for  taxes,  the  purchaser  at  a  tax  sale  is  sub- 
ject to  the  conditions  of  tlie  contract  be- 
tween the  state  and  the  school-land  pur- 
chaser, one  of  which  is  that  there  may  be  a 
forfeiture  to  the  state.  Gen.  St.  1901,  {  03r>4. 
In  rrescott  v.  Beebe,  17  Kan.  320,  it  was  said 
that  the  holder  of  a  tax  title  "simply  takes 
the  Interest  of  the  piu-chaser";  and  the  stat- 
ute Itself  is  a  warning  to  a  tax  purchaser 
that  his  Interest  Is  contingent  and  may  be 
lost  by  the  default  of  the  one  who  purchased 
from  the  state.  It  tells  him  that  his  inte^ 
est  Is  subject  to  compliance  with  a  contract 
Involving  forfeiture,  and  the  provision  which 
gives  him  00  days'  notice  of  a  proposed  for- 
feiture warns  him  that,  if  the  amoaut  due 
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to  the  state  )■  not  paid  within  the  flO  daya, 
the  Intereat  of  all  persons  under  the  sale  by 
the  state  will  be  absolutely  forfeited.  Gen. 
St  1901,  I  6356.  The  right  acqoh-ed  by  & 
tax  purchaser  of  school  lands  Is  contingent 
and  somewhat  insecure,  but  the  Legislature 
provided  a  measure  of  protection  by  per- 
mitting him  to  make  the  payments  due  un- 
der  the  contract  with  the  state,  and  substi- 
tuting him  to  the  rights  of  the  original  pur- 
chaser. Gen.  St  1901,  ||  6356,  7642;  Lara- 
bee  T.  Prather,  51  Kan.  743,  38  Pac.  608. 
When  a  forfeiture  occurs,  however,  the  rights 
and  interests  of  every  one  under  a  purchase 
from  the  state,  including  the  tax  purchaser, 
are  absolutely  forfeited.  This  was,  in  effect, 
the  decision  in  Larabee  v.  Prather,  61  Kan. 
743,  38  Pac.  608,  where  it  was  said:  "The 
sixty-day  notice  which  is  required  by  that 
section  to  be  served  is  for  the  purpose  of 
cutting  off  the  rights  of  both  original  and 
tax-sale  purchasers  in  case  the  installments 
due  the  school  fnnd  ate  not  paid.  The  sec- 
tion provides  not  only  for  service  on  the 
original  purchaser,  but  also  contains  this 
provlsioii,  'and  in  case  such  land  or  any  part 
thereof  lias  l)een  sold  for  taxes,  a  copy  of 
such  notice  shall  be  delivered  to  such  par- 
chaser  at  tax  sale,  if  a  resident  of  the  coun- 
ty.' If  the  Installments  In  default  are  not 
paid  within  sixty  days  after  the  service  of 
the  notice,  the  rights  of  the  tax  oertiflcate 
holder,  as  well  as  of  the  original  purchaser, 
■ze  terminated,  and  the  state  then  resumes 
fall  title,  freed  from  all  claim."  See,  also, 
Flint  ▼.  Oommlsstoners  of  Jackson  County, 
48  Kan.  6M,  38  Pac.  1048;  Menger  t.  Com- 
missioners of  Donglas  County,  48  Kan.  658, 
28  Pac.  58& 

The  forftftares  In  qaestlon  appear  to  have 
been  valid,  and  the  effect  was  to  absolutely 
terminate  and  cot  off  the  interests  of  all 
taxholders,  iaciudlng  Russell  county.  The 
lands  then  passed  to  the  state  cleared  of 
every  Uen  or  claim,  and  could  then  be  re- 
appraised and  sold  as  they  were  in  the  first 
Instance.  The  connty  whose  officers  gave 
the  notice  and  conducted  the  forfeiture  can- 
not complain  of  a  want  of  notice,  and,  since 
the  forfeiture  is  effective,  it  is  immaterial  to 
the  county  that  the  state  may  have  snbse- 
qaently  sold  the  same  lands  to  a  former  pur- 
chaser who  had  made  default  Even  if  such 
a  sale  should  be  treated  as  an  Irregularity, 
It  would  not  Invalidate  the  forfeiture^  nor 
restore  the  rights  of  tax-title  holders. 

The  Judgment  of  the  district  court  will 
be  affirmed.    All  the  Justices  concurring. 


(»  Kan.  <55) 

PHERSON  T.  YODNO,  Mayor,  et  aL 

(Supreme  Coart  of  Kansas.     July  7,  1904.) 

MANDAMUS— JOnOMBKT  AOAIRST  OnT— LEVT 
or  TAX. 

1.  The  failure  of  a  city  to  levy  a  tax  for  the 
paymeut  of  a  Judgment  at  the  first  oppor- 
tunity after  its  rendition  will  not  necessarily 


give  occasion  for  Hm  Issnanee  of  a  peremptory 
writ  of  mandamns  to  compel  such  levy,  where 
proceedings  in  error  are  brought  in  good  faith, 
and  without  unnecessary  delay,  to  review  the 
judgment  even  although  no  stay  bond  is  given. 
(Syllabus  by  the  Court) 

Application  by  Louisa  Pherson  for  writ  of 
mandamus  to  O.  W.  Xoung,  mayor,  and  oth- 
ers.   Writ  denied. 

O.  S.  Bowman,  for  plaintiff.  &  H.  Tur- 
ner, for  defendants. 

MASON,  J.  This  Is  an  original  proceed- 
ing in  mandamus  brought  to  compel  the  levy 
of  a  tax  to  pay  a  Judgment  against  the  city 
of  Newton,  a  city  of  the  second  class,  for 
damages  occasioned  by  a  defective  sidewalk. 
The  Judgment  was  rendered  March  26,  1903. 
Without  any  unreasonable  delay,  the  city 
prosecuted  error  to  this  court,  where  a  de- 
cision of  affirmance  has  Just  been  given. 
77  Pac.  1134.  The  questions  presented  upon 
review,  however,  were  substantial,  and  not 
such  as  to  suggest  that  the  plaintiff  In  er- 
ror was  merely  seeking  delay.  No  undertak- 
ing was  given  by  the  city  to  stay  the  execu- 
tion of  the  Judgment,  and  the  plaintiff  de- 
manded that  provision  for  its  payment  be 
made  at  the  time  of  the  tax  levy  of  1903. 
The  demand  being  refused,  this  proceeding 
was  begun. 

It  is  true  that  the  filing  of  a  petition  In 
error  by  the  city — no  stay  bond  being  given 
— did  not  suspend  the  enforcement  of  the 
Judgment  Such  Is  the  ordinary  rule,  and 
the  statute  makes  no  exception  In  favor  of 
cities  of  the  second  class.  Therefore  plain- 
tiff may  be  said  to  have  had  a  legal  right  to 
Immediate  provision  for  the  payment  of  her 
Judgment  But  the  allowance  of  a  peremp- 
tory writ  of  mandamus  is  largely  a  matter 
of  discretion,  even  where,  as  In  this  case.  It 
is  sought  as  a  substitute  for  an  execution  to 
enforce  a  Judgment  Phelps  v.  Lodge,  60 
Kan.  122,  56  Pac.  840.  There  Is  not  the 
same  reason  for  requiring  a  supersedeas 
bond  from  a  municipality  as  in  the  case  of 
other  litigants.  Ordinarily  the  plaintlfl  Is 
reasonably  sure  of  being  able  in  time  to  col- 
lect a  Judgment  against  the  public  conwra- 
tion,  if  it  Is  sustained.  At  all  events,  the 
security  Is  not  likely  to  be  impaired  by  the 
debtor's  property  being  conveyed  away  or 
dissipated.  And  there  are  obvious  practl- 
cai  difficulties  In  the  way  of  the  munici- 
pality's procuring  sureties  on  such  a  bond. 
These  considerations,  of  course,  do  not  af- 
fect the  plaintllTB  right  to  require  that  se- 
curity be  given  If  the  enforcement  of  the 
Judgment  Is  to  be  suspended;  but  they  may 
be  taken  into  account  by  the  court  in  deter- 
mining whether,  in  the  exercise  of  a  sound 
discretion,  a  peremptory  writ  should  he  al- 
lowed at  this  time  in  aid  of  plaintiff's  undo- 
niable  legal  right  In  "nilson  v.  Commls- 
siouera  of  Putnam  County,  19  Ohio,  415,  a 
peremptory  writ  of  mandamus  to  compel  the 
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levy  of  a  tax  tp  pay  a  judgment  against  a 
county  was  refused  for  the  reason  that  the 
judgment  bad  not  been  In  existence  a  suf- 
ficient lengUi  of  time  to  satisfy  the  court  that 
the  county  commissioners  had  "any  desire  to 
withhold  payment  unreasonably  and  Improp- 
erly." The  syllabus  reads:  "A  peremptory 
mandamus  wlH  not  be  awarded  to  compel 
the  commissioners  of  a  county  to  levy  a  tax 
for  the  satisfaction  of  a  judgment,  where 
there  has  been  no  unreasonable  or  vexatious 
delay." 

Other  matters  are  set  out  in  the  answer  in 
excuse  of  the  failure  of  the  city  to  make  the 
levy.  These  have  been  examined  and  found 
InsufiSclent.  But  on  account  of  the  pendency 
until  now  of  the  original  cause  on  review  in 
this  court,  no  peremptory  writ  will  be  al- 
lowed upon  the  present  application. 

All  the  Justices  concurring. 


ROTH  ▼.  BOARD  OP  COM'RS  OF  NESS 
COUNTY. 

(Supreme  Court  of  Kansas.    July  7,  1904.) 

COUNTIES— UABILITT  FOB  CLERK  HIBE. 

1.  Under  the  provisions  of  section  3024,  Gen. 
St.  1901,  a  county  is  not  liable  for  clerk  Ijire  in 
the  office  of  its  treasurer,  unless  the  board  of 
county  commissioners  make  an  allowance  there- 
for in  such  a  sum,  within  the  statutory  limit, 
as  it  may  deem  necessary. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Ness  County; 
Cbas.  B.  Lobdell,  Judge. 

Application  of  Roy  J.  Roth  to  the  board  of 
county  commissioners  of  Ness  county  for 
compensation  for  services.  From  an  order 
rejecting  the  same  he-  appealed  to  the  dis- 
trict covrt,  and  OB  affirmance  he  brings  er- 
ror.   Affirmed. 

N.  H.  Stidgor,  for  plaintiff  In  error. 
Fonlks  &'  Wilson,  for  defendant  In  error. 

BURCH,  J.  The  coimty  treasurer  of  Ness 
county  employed  a  deputy  to  assist  him  in 
the  performance  of  the  duties  of  his  office. 
The  board  of  county  commissioners  neither 
authorized  the  employment  nor  contracted  to 
pay  for  the  services  rendered.  A  bill  to  the 
county  by  the  deputy  for  his  wages  was 
rejected.  On  appeal  the  district  court  found 
that  it  was  necessary  for  the  treasurer  to 
have  a  deputy  during  the  period  covered  by 
the  bill,  and  that  the  charges  made  were 
reasonable,  but  denied  relief  on  the  ground 
that  it  was  entirely  discretionary  with  the 
board  of  county  commissioners  to  allow  clerk 
hire,  and  that  they  had  not  done  so. 

The  judgment  of  the  district  court  was 
correct.  So  much  of  the  controlling  statute 
as  is  applicable  to  the  case  reads  as  follows: 
"The  county  treasurers  of  the  several  coun- 
ties of  the  state  shall  be  allowed  by  the 

f  1.  See  Counties,  vol.  13,  Cent.  Dig.  {  114. 


board  of  county  commissioners  of  their  re- 
spective counties,  as  full  compensation  for 
their  services  for  the  county,  the  following 
salaries  to  be  paid  out  of  the  county  treas- 
ury in  quarterly  installments:  *  •  •  pro- 
vided, that  the  county  commissioners  of  the 
several  counties  may  allow  the  following 
sum,  or  as  much  thereof  as  they  may  deem 
necessary,  for  clerk  hire:  In  counties  having 
a  population  of  more  than  2,500  and  not 
more  than  6,000,  per  annum,  $300."  Section 
3024,  Gen.  St.  1901.  If  the  Legislature  had 
intended  to  force  out  of  the  treasury  (300 
per  annum,  or  any  part  of  that  sum,  for 
clerk  hire,  it  would  have  said  so.  Instead 
of  annotmcing  such  to  be  its  purpose,  it  left 
the  matter  to  the  determination  of  the  board 
of  county  commissioners.  No  other  tribunal 
has  any  power  or  authority  to  decide  the 
question,  and,  until  the  board  deems  it  nec- 
essary and  makes  an  allowance,  no  money 
for  clerk  liire  can  be  drawn.  The  deputy 
says  the  words  "may  allow"  in  the  statute 
mean  "must  allow."  Grant  that  to  be  a  correct 
interpretation,  still  only  so  much  of  the  $300 
per  annum  am  the  board  deems  necessary 
can  be  allowed.  If  it  deem  no  part  of  tliat 
sum  to  be  necessary,  nothing  can  be  paid. 
However,  the  word  "may"  in  the  connection 
referred  to  is  purely  permissive.  The  gen- 
eral rule  adverted  to  In  Phelps  v.  Lodge,  60 
Kan.  122,  55  Pac.  840,  "Where  public  au- 
thorities are  authorized  to  perform  an  act 
for  the  benefit  of  the  public,  or  for  an  in- 
dividual who  has  a  right  to  its  performance, 
the  word  'may'  Is  Interpreted  as  meaning 
'must,' "  has  no  application,  because  the 
question  of  public  benefit  through  an  appro- 
priation for  clerk  hire  can  be  determined  by 
nolxidy  but  the  board  of  county  commis- 
sioners.  The  opinion  of  the  treasurer,  or  of 
the  deputy,  or  of  the  district  court,  or  of 
this  court,  upon  that  subject  is  entirely  Im- 
material. See  Youmans  v.  Board  of  Com'rs 
(Kan.)  74  Pac.  617.  And  no  Individual  has 
any  right  in  the  matter  unless  the  public 
necessity  has  been  properly  found  to  requu« 
an  allowance  for  clerk  hire,  and  an  allow- 
ance has  been  duly  made. 

The  judgment  of  the  district  court  is  af- 
firmed.   All  the  Justices  concurring. 


STATE   ex   rel.   COLEMAN,   Atty.    Gen.,   v. 
CITY  OF  OAKLAND  et  al. 

(Supreme  Court  of  Kansas.     July  7,  1904.) 

MUNICIPAL      CORPORATIONS  —  OBOASIZATIOS  — 
NOTICE— SUFFICIENCY. 

1.  In  an  application  by  the  electors  of  a  tovra 
or  village  to  the  board  of  county  commissioners 
to  organize  a  city  of  the  third  class,  notice  of 
the  presentation  of  the  petition  for  organiza- 
tion must  be  published  in  a  newspaper,  if  there 
is  one  printed  in  the  town  or  village.  If  not, 
10  printed  notices  of  such  presentation  must  be 
conspicuously  posted  in  the  town  or  villnge,  but 
the  names  of  the  signers  of  the  petition  to  or- 
ganize are  not  an  essential  part  of  the  posted 
notices. 
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2.  Notices  printed  on  ft  typewriter  ar«  suf- 
ficient to  meet  the  statutory  requirementi 
(Syllabus  by  the  Court.) 

Application  by  the  state,  on  the  relation  of 
C.  C.  Coleman,  Attorney  General,  for  a  writ 
of  quo  warranto  to  the  city  of  Oakland  and 
others.    Judgment  for  defendants. 

C.  C.  Coleman,  Atty.  Gen.,  Edwin  A.  Austin, 
and  X>.  H.  Branaman,  for  plaintiff.  Garver 
&  Larimer,  for  defendants. 

JOHNSTON,  G.  J.  This  proceeding  In- 
volves the  sufficiency  of  certain  preliminary 
steps  taken  in  the  attempted  organization  of 
a  city  of  the  third  class.  On  January  18, 
1904,  and  upon  the  petition  of  368  electors  of 
the  town  of  Oakland,  constituting  a  large  ma- 
jority of  the  electors  residing  In  the  town, 
the  board  of  county  commissioners  of  Shaw- 
nee county  ordered  and  declared  Oakland  to 
be  lncori)orated  as  a  city  of  the  third  class, 
and  designated  its  boundaries.  In  pursuance 
of  the  order  of  the  board,  an  election  was 
held  within  the  city  on  February  3,  1804,  at 
which  a  mayor,  a  police  Judge,  and  five  coun- 
cilmen  were  elected,  and  they  qualified,  and 
are  now  assuming  to  act  as  officers  of  the 
city.  To  test  the  validity  of  the  organization, 
and  the  right  of  the  officers  so  chosen  to  ex- 
ercise the  functions  of  city  officers  of  Oak- 
land, is  the  purpose  of  this  proceeding.  The 
petitioners  and  the  remonstrants  appeared 
before  the  board  by  themselves  and  attorneys, 
and  presented  testimony  and  arguments  for 
and  against  the  proposed  organization,  and 
upon  this  proof  the  board  found  that  the 
petition  was  signed  by  a  majority  of  the  elect- 
ors as  well  as  of  the  taxable  inhabitants; 
that  a  majority  of  the  taxable  inhabitants 
and  electors  were  In  favor  of  the  incorpora- 
tion ef  the  city ;  that  the  prayer  of  the  peti- 
tioners was  reasonable  and  should  be  grant- 
ed, and,  as  no  newspaper  was  printed  within 
the  limits  of  Oakland,  10  printed  notices, 
each  containing  a  copy  of  the  petition,  and 
stating  the  time  and  place  of  the  presenta- 
tion and  bearing  of  the  same,  had  been  posted 
for  more  than  three  consecutive  weeks  preced- 
ing the  hearing  of  the  petition,  In  all  respects 
as  required  by  law. 

The  first  contention  Is  that  an  insufficient 
notice  of  the  presentation  of  the  petition  and 
the  hearing  before  the  board  was  given.  The 
statute  provides,  among  other  things,  that, 
when  the  petition  for  organization  is  present- 
ed, those  interested  shall  at  the  same  time 
accompany  it  "with  satisfactory  proof  that 
such  i>etltlon  has  been  published  in  full  in 
some  newspaper  printed  in  said  town  or  vil- 
lage at  least  once  in  each  week  for  three 
consecutive  weeks,"  etc.  There  is  a  provision 
that,  "If  no  newspaper  be  published  in  said 
town  or  village,  then  ten  printed  notices 
shall  be  posted  conspicuously  in  said  town 
or  village  in  each  instance  where  publication 
In  a  newspajwr  is  re(iulred  by  the  provisions 
of  this  section."    Gen.  St.  1901,  {  1070.    The 


alleged  defect  in  the  notice  Is  that  the  peti- 
tion embodied  therein  did  not  contain  the 
names  of  the  petitioning  electors.  It  did  In- 
clude all  the  recitals  in  the  petition,  includ- 
ing the  essential  statements  of  the  metes  and 
bounds  of  the  proposed  city,  and  the  number 
of  inhabitants  therein,  together  with  the 
prayer  that  it  be  incorporated  as  a  city.  lu 
the  notice,  and  preceding  the  petition,  was 
the  following  statement: 

"To  Whom  It  May  Concern:  All  persons 
Interested  are  hereby  notified  that  the  follow- 
ing is  a  copy  of  the  petition  signed  by  308 
electors  and  225  taxable  inhabitants  of  the 
territory  described  therein;  said  petition  be- 
ing on  file  in  the  office  of  the  county  clerk 
of  Shawnee  County,  Kansas,  and  which  will 
be  presented  to  the  board  of  county  commis- 
sioners of  Shawnee  County,  Kansas,  at  their 
first  regular  session  after  the  0th  day  of 
January,  1904." 

What  must  the  notices  contain?  Because 
the  provision  as  to  the  newspaper  notice  re- 
quires the  petition  to  be  printed  In  full,  it  is 
argued  that  even  the  names  of  the  petitioners 
must  be  printed  In  the  newspaper,  and  that 
the  notices  to  be  posted,  if  no  newspaper  is 
published  in  the  town  or  village,  must  con- 
tain all  that  is  required  in  the  newspaper 
publication.  Passing  the  question  whether 
the  names  of  the  petitioners  are  required  In 
a  newspaper  publication,  we  remark  that  the 
statute  does  not  provide  that  the  posted  no- 
tices shall  be  the  same  as  that  published  In 
the  newspaper.  The  essential  feature  and 
purpose  of  the  posted  notices  is  to  advise  the 
electors  of  the  town  or  village  that  a  peti- 
tion- for  the  organization  of  a  city  will  be 
presented  to  the  board  of  county  commission- 
ers at  a  specified  time.  It  should  contain  a 
statement  of  the  metes  and  bounds  of  the  pro- 
posed organization,  and  the  number  of  in- 
habitants within  those  limits,  so  that  those 
who  would  be  afl^ected  by  the  action  of  the 
board  ml^t  have  warning,  and  an  oppor- 
tunity to  oppose  or  favor  the  Incorporation. 
The  application  to  be  made  to  the  board  of 
county  commissioners,  or,  rather,  the  action 
to  be  invoked,  was  the  Important  thing,  and 
that  was  fully  stated  In  the  notices  posted. 
As  the  statute  does  not  prescribe  a  particular 
form,  and  as  those  posted  fully  subserved  the 
legislative  purpose,  they  are  deemed  to  be 
sufficient.  It  might  be  remarked  that  the 
notices  appear  to  have  been  efTectual  as 
nearly  all  the  electors  and  taxable  Inhab- 
itants participated  In  the  matter,  by  either 
favoring  or  opposing  the  proposed  organiza- 
tion. 

It  is  also  contended  that  the  notices  were 
defective  because  they  were  in  typewriting, 
but  there  is  no  merit  In  the  point  The  stat- 
ute, it  is  true,  provides  that  printed  notices 
shall  be  posted ;  but  those  which  were  posted 
In  this  case  were,  in  a  sense,  printed  notices. 
Of  wliat  consequence  was  it  whether  the  let- 
ters in  the  notices  were  formed  by  a  type- 
writing machine  or  a  typesetting  machine? 
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In  either  case  the. letters. are  substantially  In 
the  same  form, ,  are  made  from  types,  and 
are  impressed  on  paper  in  lines  and  columns 
of  varying  length.  In  the  Century  Diction- 
ary the  word  "typewriter"  is  defined  as  "to 
print  or  reproduce  by  means  of  a  typewrit- 
er"; and  the  word  "typewriting"  is  defined 
as  "the  process  of  printing,  letter  by  letter, 
by  the  use  of  a.  typewriter."  Printing  is  now 
accomplished  by  a  great  variety  of  machines, 
but  none  are  in  more  common  use  than  the 
typewriter.  There  are  cases  where  there  is 
room  for  a  distinction  between  typewriting 
and  printing,  and  in  these  tlie  language  used 
in  the  rule  or  statute  ordinarily  indicates  a 
puriwse  to  differentiate  one  from  the  other, 
but  no  such  purpose  Is  apparent  in  the  stat- 
ute in  question.  The  notices  will  accomplish 
the  purpose  equally  well,  whether  printed  on 
a  typewriter,  or  some  other  kind  of  a  print* 
ing  machine. 

Under  the  agreed  statement  of  facts  the 
incorporation  of  the  city  of  Oakland  is  valid, 
and  therefore  judgment  must  go  in  favor  of 
the  defendants.    All  the  Justices  concurring. 


SWENNEY  et  al.  v.  HILL  et  al. 
(Supreme  Court  of  Kansas.    July  7,  1904.) 

ADMISSION  OF  PARTY— POWER  OF  COURT— FORE- 
CLOSURE — OWNER  OF  MOBTGAGE — REAL  PARTY 
IN  INTBBE8T  — EVIDENCE— ADMISSIBILITY  — 
iUDGMBMl^— APPEAL   AND    ERROR. 

1.  Where  an  action  of  foreclosure  brought  by 
the  payees  of  notes  which  were  secured  by  mort- 
gage drawn  in  favor  of  another  was  reversed 
and  sent  back  for  a  new  trial  on  the  ground 
that  the  mortgagee  was  a  necessary  party,  it 
was  within  tbe  power  of  the  court  to  allow 
an  amendment  making  the  mortgagee  a  party. 

2.  In  an  action  of  foreclosure  brought  by  the 
payees  of  notes,  which  were  secured  by  mort- 
gage drawn  in  favor  of  another,  plaintiffs  were 
entitled  to  show  the  real  ownership  of  the 
mortgage,  and  how  it  came  to  be  drawn  in  fa- 
vor of  another. 

3.  Where  the  judgment  in  a  foreclosure  pro- 
ceeding did  not  provide  for  redemption,  the  er- 
ror is  not  available,  the  petition  in  error  spe- 
cifically setting  out  the  errors  relied  on,  but 
making  no  mention  of  the  omission. 

4.  The  omission  to  provide  for  redemption  in 
a  judgment  of  foreclosure  is  harmless  error. 

Error  from  District  Court,  Oreenwood 
County ;  6.  P.  Aikman,  Judge. 

Action  by  Samuel  6.  Hill  and  others 
against  William  Swenney  and  otliers.  From 
a  Judgment  for  plaintiffs,  defendants  bring 
error.    Affirmed. 

For  former  opinion,  see  70  Pac.  868. 

Howard  J.  Hodgson  and  Fuller  &  Jackson, 
for  plaintiffs  in  error.  W.  S.  Marlin,  for  de- 
fendants in  error. 


PER  CURIAM.  On  the  first  proceeding  in 
error  it  was  held  that,  the  notes  being  given 
to  plaintiffs  and  the  mortgage  securing  them 
to  another,  the  mortgagee  was  a  necessary 
party  to  an  action  of  foreclosure  brought  by 
the  payees  of  the  notes.     Swenney  r.  UiU, 


65  Kan.  826,  70  Pao.  868.  When  the  case 
went  back  for  a  new  trial,  the  mortgagee  was 
made  a  party.  It  was  within  tbe  power  of 
tbe  .court  to  allow  the  amendment,  and  prop- 
er to  permit  plaintiffs  to  show  the  real  own- 
ership of  the  mortgage,  and  how  it  came  to 
be  drawn  In  favor  of  another.  Tlie  objec- 
tions to  testimony  in  regard  to  tbe  mistakes 
of  the  scrivener  are  not  material.  The  rights 
of  the  plaintiffs  were  not  affected  by  the  fore- 
closure of  the  second  mortgage,  and  as  it  does 
not  appear  that  plaintiffs  exercised  tbe  op- 
tion given  them  to  declare  the  whole  debt 
due  until  action  was  brought,  there  is  noth- 
ing to  show  that  it  was  barred.  The  testi- 
mony offered  did  not  constitute  a  defense  to 
the  action,  and  the  decision  of  the  court  in 
80  holding  was  correct  In  tlie  briefs  atten- 
tion is  called  to  the  form  of  the  Judgment, 
which  did  not  provide  for  redemption,  as  it 
should  have  done.  The  petition  in  error, 
which  specifically  sets  out  the  errors  relied 
on,  does  not  make  the  omission  mentioned  a 
ground  of  error,  and  beuce  it  is  not  open  to 
consideration  now.  If  an  attempt  is  made  to 
exclude  defendants  from  the  statutory  right, 
the  district  court  will  doubtless  upon  applica- 
tion afford  protection  to  the  defendants. 
Judgment  affirmed. 


McCULLOUGH  v.  FINLEY. 
(Supreme  Court  of  Kansas.    July  7,  1901.) 

PAROL   PARTITION— ESTOPPEL— LIFE   TBNANCT— 
AGSEEUENT  BY  MllfOS. 

1.  Parties  who  have  acquiesced  in  a  parol 
partition  of  real  estate,  followed  by  exclusive 
possession,  the  payment  of  taxes,  and  the  per- 
manent improvement  of  the  land,  are  estopped 
from  questioning  it  as  void  under  the  statute 
of  frauds. 

2.  The  owners  of  a  fee  subject  to  a  life  es- 
tate may  make  an  agreement  dividing  the  land 
in  severalty  before  the  termination  of  the  life 
estate :  upon  such  partition  the  former  co-ten- 
ancy of  the  fee  is  at  an  end.  and  each  one  may 
then  take  title  to  tlie  life  interest  in  his  own 
portion  and  hold  the  entire  estate  adversely  to 
the  others. 

3.  An  agreement  to  partition  land  made  by 
a  minor  is  voidable  only,  and  becomes  binding 
upon  a  failure  to  disaffirm  within  a  reasonable 
time  after  majority. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Johnson  Coun- 
ty; W.  H.  Slieldon,  Judge. 

Action  by  Harriet  MeCuIlough  against 
Janet  Finloy.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

I.  O.  Pickering,  for  plaintiff  in  error.  Ogg 
&  Scott,  for  defendant  in  error. 

BURCH,  J.  James  McClaren  died  in  18(5S). 
leaving  a  will  devising  to  his  widow  a  life 
estate  in  the  land  in  controversy,  consisting 
of  an  80-acre  tract,  with  remainder  In  fee  to 
his  daughters,  the  plaintiff  and  the  defend- 
ant. On  March  IC,  1874,  the  plaintiff  and  the 
defendant  verbally  agreed  to  divide  the  lanil, 
the  plaintiff  taking  the  south  40  and  tbe  de- 
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feDdnnt  tbe  north  40,  and  on  tba  ume  dajr 
the  widow  couveyed  her  Interest  tn  the  re- 
spective tracts  to  her  daughters  by  separate 
deeds.  The  hnsband  of  the  defendant  was 
also  named  as  grantee  In  the  deed  to  tbe  do> 
fendant  of  ber  share  of  the  land.  Tbe  de- 
fendant took  possession  of  her  part  of  the 
land,  and  has  at  all  times  since  been  in  the 
actual  possession  of  it,  clalrulng  to  be  the 
owner,  has  made  lasting  and  valuable  Im- 
prorements  upon  It,  bas  paid  all  taxM  as- 
sessed against  it,  and  bas  received  all  the 
rents  and  profits  accruing  from  It  Since 
1874.  The  plalntur  lived  on  or  near  the  tract 
deeded  to  her  for  a  few  years,  and  then  sold 
it,  keeping  the  proceeds  as  if  tbe  land  had 
been  her  own.  She  has  known  since  1874 
that  her  sister  claimed  the  exclusive  right 
to  the  north  40,  and  throughout  tbe  yenrs 
made  no  claim  upon  it  of  any  kind  until  she 
commenced  this  suit  in  February,  1902.  Tbe 
devisee  of  the  life  estate  died  in  1SS8.  Tbe 
plaintiff  now  denies  that  her  verbal  agree- 
ment, and  her  condnct  and  the  conduct  of 
ber  sister  In  reliance  upon  the  agreement,  are 
sufficient  to  exclude  her  from  title  to  and 
possession  of  the  land. 

Tbe  courts  have  little  forbearance  toward 
claims  so  destitute  of  moral  and  conscientious 
quality.  The  statute  of  frauds  was  enaclcd 
to  prevent  and  not  to  foster  injustice,  and 
tbe  rule  is  settled  in  this  state  that  posses- 
sion, the  payment  of  taxes,  and  permanent 
Improvement  under  a  parol  agreement,  with 
knowledge  and  acquiescence,  remove  the  con- 
tract from  the  operation  of  the  statute. 
Holmden  v.  Janes,  42  Kan.  758,  21  Pac.  SOI ; 
Newkirk  v.  Marshall,  35  Kan.  77,  10  Pac.  671 : 
Holcoub  V.  Dowell,  15  Kan.  878.  Upon  tbe 
some  prluciple,  a  parol  partition  acted  npon 
lo  this  case  will  not  be  disturbed.  GrimmliiB 
▼.  Morrlscy.  36  Kan.  447,  13  Pac.  748;  Duf- 
fey  V.  Rafferty,  15  Kan.  13;  21  A.  ft  B. 
Encycl.  of  L.  (2d  Ed.)  1137  et  seq. 

It  is  said  that  tbe  defendant's  possession 
must  be  referred  to  the  deed  from  her  mother 
as  life  tenant,  and  that  she  conid  not  bold 
adversely  to  her  co-tenant  of  tbe  fee.  This 
proposition  ignores  the  agreement  between 
tlie  parties  under  which  tbe  land  was  di- 
vided between  them,  and  under  which  the 
plaintiff  surrendered  all  right  to  tbe  defend- 
ant's portion.  The  co-tenancy  of  the  fee  was 
then  at  an  end.  Tbe  plaintiff  no  longer  held 
any  estate  in  remainder  in  the  defendant's 
part  of  the  land,  and  the  defendant  was  at 
perfect  liberty  to  take  title  to  the  life  in- 
terest in  ber  own  portion  and  hold  the  entire 
estate  adversely  to  tbe  plaintiff. 

At  the  time  the  agreement  to  divide  the 
land  was  made,  the  defendant  lacked  a  month 
Of  being  of  age.  Tbe  contract,  however,  was 
voidable  only,  and  became  binding  when  the 
defendant  failed  to  disaffirm  within  a  reason- 
able time  after  attoining  majority.  Section 
4183.  Gen.  St  1901. 

Tba  caae  of  Love  t.  Blauw,  61  Kan.  48Q» 


59  Pac.  1059,  48  Ti.  B.  A.  257,  TS  Am.  St 
Rep.  334,  has  no  application,  because  the  par- 
tition In  this  caae  was  between  owners  of  tlie 
fee,  and  not  between  life  tenants  on  one  side 
and  remaindermen  on  the  other. 

Tbe  findings  of  fact  are  assailed  as  nnsnp- 
ported  by  the  evidence.  In  a  few  unimpor- 
tant particulars  the  court  may  have  embod- 
ied in  its  findings  some  facts  which  the  rec- 
ord only  snggests,  but  every  fact  essential 
to  a  Judgment  in  favor  of  tbe  defendant  is 
abundantly  sustained. 

The  facts  relied  upon  as  an  estoppel  to  tbe 
plaintiff's  recovery  were  sufficiently  pleaded, 
and  the  Judgment  of  tbe  district  court  is  af- 
firmed.   All  the  Justices  concurring. 


HATDEN  V.  STEWAUT. 
(Supreme  Court  of  Kansas.     July  7,  inOl.) 

BUPREUC  COURT— JUBlSniCTION. 

1.  Where  tlie  only  relief  BOugUt  in  a  petition 
is  a  perpetual  injunction,  and  no  damases  in 
money  are  claimed,  and  there  1*  no  certificate 
■bowing  the  case  to  come  within  any  excepted 
clans,  giving  the  court  jurisdiction  reKardisss 
of  the  amount  involved,  a  petition  in  error  will 
be  dismissed. 

Error  from  District  Court,  Cherokee  Coun- 
ty; A.  U.  Skidmore,  Judge. 

Action  by  George  W.  Hayden  against 
Charles  Stewart.  Judgment  for  defendant, 
and  plaintiff  brings  error.    Dismissed. 

Chas.  Stephens,  for  plaintiff  in  error. 
Francis  M.  Brady,  £or  defendant  in  error. 

PES  GURIA;m.  This  was  a  suit  to  re- 
strain defendant  in  error  from  dosing  a  pub- 
lic road.  Tbe  only  relief  sougfat  in  tbe  peti- 
tion is  a  perpetual  injunction.  No  damages 
in  money  are  claimed.  There  Is  no  certificate 
of  the  Judge  showing  the  case  to  come  witb- 
in  any  excepted  class  which  would  give  this 
court  tbe  right  of  review  regardless  of  tbe 
amount  involved.  We  have  no  Jurisdiction. 
Moore  v.  State  (Kan.)  66  Pac.  i»9. 

The  petition  in  error  will  be  diamisaed. 


«»  Kan  670 
STATE  T.  DOUGLAS. 
(Supreme  Court  of  Kansas.     July  7,  1904.) 

CBIUINAL    LAW  — ELECTION    OP    OrFBRSES— AF- 
PKAL— INTOXICATINO   LIQUOBS. 

1.  The  overruling  of  a  motion  to  mnke  an 
election  in  a  criminal  caa*  more  definite  and 
c<>rtain  will  not  be  reviewed  on  appeal,  when 
tbe  ruling  was  not  brought  to  the  attention  ot 
the  dintrict  court  by  tbe  motion  for  a  new  trial. 

2.  Evidence  examined,  and  fonnd  sufiScient  to 
sustain  a  conviction. 

(Syllabai  by  tbe  Court) 

Appeal  from  District  (3onrt,  Cherokee 
County;   W.  B.  Glasse,  Judge. 

Frank  Douglas  was  convicted  of  selling  in- 
toxicating liquors,  and  appeals.    Afilrmed. 
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C.  A.  McNeill  and  Jes.  T.  Wolfe,  for  aiH>el- 
lant.  C.  C.  Coleman,  Atty.  Gen.,  A.  F.  WU- 
Hams,  and  H.  0.  Fincb,  for  the  State. 

BURCH,  J.  The  defendant  waa  convicted 
of  selling  Intoxicating  liquor,  contrary  to  law. 
At  the  conclusion  of  the  state's  evidence  It 
was  required  to  elect  upon  what  transaction 
disclosed  by  the  evidence  it  would  rely  for  a 
conviction.  It  made  an  election  which  the  de- 
fendant moved  to  have  made  more  definite 
and  certain.  The  court  overruled  the  motion^ 
and  error  Is  assigned  upon  that  ground.  The 
ruling,  however,  was  not  brought  to  the  at- 
tention of  the  district  court  by  any  specifica- 
tion of  the  motion  for  a  new  trial,  and  hence 
It  cannot  be  reviewed. 

The  state  elected  to  rely  for  a  conviction 
upon  sales  made  in  the  months  of  November 
and  December,  1902,  testified  to  by  one  D. 
McFadden.  The  defendant  was  convicted  of 
a  sale  made  December  11,  1002.  McFadden 
testified  In  a  very  definite  way  to  purchases 
of  intoxicating  liquor  from  the  defendant. 
While  in  the  defendant's  place,  which  he  call- 
ed a  "barroom,"  and  which  was  fitted  up  with 
all  the  paraphernalia  of  a  saloon,  he  called 
for  beer,  got  what  he  called  for  of  the  defend- 
ant, paid  the  defendant  for  what  he  got.  and 
drank  It  there.  Some  of  these  transactions 
the  witness  said  occurred  in  November,  but 
he  declined  to  be  certain  as  to  the  month. 
Indeed,  his  mind  became  so  unequivocally 
and  unalterably  fixed  upon  the  doubt  and 
obscurity  which  rested  like  a  pall  over  the 
matter  of  date  that  he  admitted  to  defend- 
ant's counsel  on  cross-examination  that  he  was 
sure  be  was  not  certain.  The  witness  then 
testified  In  a  very  definite  way  to  being  at  the 
defendant's  place  at  divers  times  in  the 
month  of  December,  to  calling  for  beer,  to 
the  defendant  responding  to  his  calls,  and 
to  drinking  there  at  least  more  than  twice 
In  the  month  of  December  with  a  man  named 
Scott.  But,  after  ransacking  his  recollection, 
he  was  hopelessly  in  doubt  about  paying  for 
what  he  drank  In  December.  It  seems  that 
when  the  elements  of  a  sale  flashed  clear 
upon  McFadden's  clouded  vision  the  date  van- 
ished, and  that,  when  time  and  place  and 
beer  and  boon  companion  rose  up  before  his 
mind's  eye  the  vulgar  price  slunk  into  ob- 
livion. Scott's  memory  was  sufficiently  vivid 
with  respect  to  transactions  barred  by  the 
statute  of  limitations,  but  it  was  utterly  un- 
equal to  the  strain  of  reproducing  recent  oc- 
currences, and  the  court  sent  him  to  a  pri- 
vate room  for  a  time  to  give  him  an  oppor- 
tunity to  recuperate,  and  to  recall  some  facts 
relevant  to  the  case  on  trial.  When  placed 
upon  the  witness  stand  a  second  time,  be 
admitted  that  he  and  McFadden  had  drunk 
together,  but  be  could  not  say  just  where,  al- 
though he  was  free  to  admit  he  had  been  In 
defendant's  place,  and  upon  dubious  dates 
had  bought  both  beer  and  whisky  of  the  de- 
fendant. The  jury  saw  and  heard  these  wit- 
nesses.   No  doubt  their  demeanor  while  tes- 


tifying made  the  truth  apparent  beyond  an; 
possibility  of  mistake.  Again,  the  jury  may 
have  given  credence  to  McFadden's  testimony 
Intended  to  make  It  doubtful  if  the  sales 
which  he  remembered  took  place  in  Novem- 
ber, and  then  reconciled  the  evidence  .upon 
the  theory  that  those  sales  occurred  in  De- 
cember. Other  legitimate  Interpi'etations  of 
the  evidence  inconsistent  with  the  defendant's 
innocence  might  be  made,  and  the  verdict  re- 
turned by  the  jury  is  well  sustained  by  proof. 

The  defendant's  motion  for  a  contlnuancv* 
was  properly  overruled,  because  the  affidavit 
In  support  of  It  offered  nothing  by  way  of 
evidence  but  a  negative  conclusion. 

The  Judgment  of  the  district  court  is  af- 
firmed.   All  the  Justices  concurring. 


McGREW  v.  KANSAS  CITY. 
(Supreme  Court  of  Kansas.    July  7,  1904.) 

UUNICIPAL  CORPORATIONS  —  PAVING  STREET— 
BIOHTS  OF  ABUTTING  OWNER. 

1.  A  city  of  the  first  class  is  not  liable  in 
damages  to  a  property  owner  for  paving  and 
curbing  a  street  so  that  the  curbing  is  less 
than  five  feet  from  the  boundary  of  a  lot  abut- 
ting on  the  street  improved. 

(Syllabus  by  the  Court.) 

Error  from  District  (3ourt,  Wyandotte 
County ;  E.  L.  Fischer,  Judge. 

Action  by  James  McGrew  against  the  dty 
of  Kansas  City.  Judgment  for  defendant, 
and  plaintiff  brings  error.    Attirmed. 

McGrew,  Watson  &  Watson,  for  plaintUt  in 
error.  M.  J.  Reitz  and  J.  W.  Dana,  for  de- 
fendant In  error. 

SMITH,  J.  This  was  an  action  for  dam- 
ages against  the  city.  The  mayor  and  coun- 
cil, In  due  form  of  law,  contracted  for  the 
paving  and  curbing  of  a  part  of  Fifth  street. 
This  street  runs  north  and  soutli.  Plaintiff 
below  owns  real  estate  on  the  west  side  of 
it,  and  abutting  thereon.  After  the  work  had 
been  completed,  this  action  was  begun.  The 
cause  of  action  against  the  city  was  based 
on  the  claim  that  the  street  was  improved 
In  an  unlawful  manner,  for  the  reason  that 
the  width  of  the  street,  as  laid  out  from  lot 
line  to  lot  line,  is  55  feet.  The  space  improved 
was  36  feet  In  width;  the  east  line  of  the 
improvement  being  17  feet  west  of  the  east 
line  of  the  street,  and  the  west  line  of  the 
Improvement  (marked  by  the  curbing)  being 
3  feet,  or  less,  east  of  the  west  line  of  the 
street,  leaving  about  3  feet  for  sidewalk 
space  in  front  of  plaintiff's  property.  There 
was  no  sidewalk  at  the  place  mentioned.  The 
court  below  sustained  a  demurrer  to  the  pe- 
tition. 

There  Is  no  charge  of  negligence  In  the  con- 
struction of  the  paving  or  guttering;  the 
gravamen  of  plaintifTs  claim  being  that  the 
plan  of  the  Improvement  was  defective,  In 
that  the  paving  was  not  laid  nearer  to  the 
center  of  the  street    This  question  was  re- 
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ferred  to  in  fbe  case  of  McOrew  t.  Kansas 
(nty,  64  Kan.  61,  62,  67  Pac  438.  In  passing 
on  the  manner  in  which  the  improTemeut 
was  made,  the  court  said :  "One  of  the  objec- 
tions Is  that  the  portion  of  the  street  paved 
is  not  in  the  center  of  the  same.  There  is 
nothing  substantial  in  this  objection.  It  ap- 
pears to  have  been  due  to  irregularity  in  the 
width  of  the  street,  and  whether  the  curb 
line  shall  be  closer  to  the  lots  on  one  side 
of  the  street  than  on  the  other  la  a  matter 
within  the  discretion  of  the  city  officers." 
There  being  a  legal  right  vested  in  the  mayor 
and  council  to  pave  and  curb  the  street  in  the 
manner  it  caused  the  work  to  be  done,  a 
cause  of  action  for  damages  cannot  be  based 
on  the  exercise  of  such  lawful  right  for  In- 
jury to  the  property  situated  outside  of  the 
street,  though  abutting  thereon.  Gould  v. 
City  of  Topeka,  32  Kan.  485,  4  Pac.  822, 
49  Am.  Kep.  496.  The  governing  authority 
of  the  city  exercised  its  discretion  In  paving 
the  street  nearer  to  the  lot  line  on  one  side 
tlian  on  the  other.  Such  discretion  is  not 
subject  to  judicial  control,  and  in  no  manner 
affects  the  question  of  power.  Challlss  t. 
Parker,  Treasurer,  11  Kan.  384 ;  City  of  Em- 
poria V.  Gilchrist,  37  Kan.  532,  15  Pac.  632. 
Counsel  for  plaintiff  in  error  cite  section  877, 
Gen.  St.  1901,  which  confers  power  on  the 
mayor  and  council  of  a  city  of  the  first  class 
to  require  the  building  of  sidewalks  fh  front 
of  any  lot  or  block  In  the  city,  provided  the 
outer  edge  of  the  sidewalk  shall  not  be  less 
than  five  feet  from  the  fence  or  bounds  of  the 
lot  or  lots.  The  contention  is  that  plaintiff 
below  cannot  now  construct  a  lawful  side- 
walk for  the  reason  that  the  space  left  for 
that  purpose  between  the  curb  and  his  lot 
line  is  less  than  five  feet.  The  answer  to 
this  is  that  the  city  is  not  attempting  to  re- 
quire the  construction  of  a  walk.  If  at  any 
time  the  city  should  determine  that  a  side- 
walk is  necessary  along  the  property  of  plain- 
tiff, conforming  in  width  to  the  requirements 
of  the  statute  above  referred  to,  the  power  of 
eminent  domain  can  be  invoked,  and  private 
property  appropriated  for  the  purpose. 

The  judgment  of  the  court  below  will  be 
a£Elrmed.   All  the  Justices  concurring. 


WARD  V.  PIPER  et  al. 
(Supreme  Court  of  Kansas.    July  7,  1904.) 

MANDAMUS— MUNICIPAL  OFIICEES— TAXATION- 
PAYMENT  OF  INTEBEST  ON   BONDS. 

l._The  law  confides  in  certain  officers  the  dis- 
cretion to  determine  tlie  extent  of  the  levy  and 
the  amount  of  money  necessary  to  meet  the 
current  expenses  of  municipalities,  and  the 
courts  cannot  supervise  nor  control  such  dis- 
cretion. 

2.  Mandamns  will  not  lie  to  compel  the  pay- 
ment of  money  raised  by  township  officers  for 
current  expenses  upon  bonded  indebtedness,  nor 

Xn  judgments  baaed  on  such  indebtedness, 
ire  it  does  not  appear  tliat  the  indebtedness 
arose  out  of  the  ordinary  expenses  of  the  town- 
ship, nor  that  the  fund  raised  for  current  ex- 


penses Is  more,  than  suffideht  tot  that  purpose. 

3.  The  fact  that  interest  coupons  on  bonds  of 
a  municipality  are  merged  in  a  judgment  does 
not  affect  the  character  of  the  indebtedness, 
and  the  holder  of  such  judgment  is  entitled  to 
have  funds  raised  by  tuatlon  to  pay  interest 
on  bonds  applied  to  the  payment  of  the  judg- 
ment. 

4.  In  an  action  to  compel  municipal  officers 
to  pay  such  judgment  from  a  fund  so  provided, 
it  is  not  competent  lor  the  officers  to  defend  on 
the  ground  that  there  are  other  creditors  en- 
titled to  share  in  the  fund.  The  court  will  not 
attempt  to  protect  or  enforce  the  rights  of 
those  who  have  not  intervened  in  the  action, 
nor  otherwise  invoked  its  aid. 

{Syllabus  by  the  Court.) 

Mandamus  by  D.  M.  Ward  against  3.  M. 
Piper,  as  trustee,  and  others.    Writ  awarded. 

J.  S.  Simmons,  for  plain  Uff.  S.  S.  Ash- 
baugb,  for  defendants. 

JOHNSTON,  C.  J.  This  la  «  proceeding 
by  D.  M.  Ward  to  compel  the  officers  of  Isa- 
bel township,  Scott  county,  Kan.,  to  pay  four 
judgments  held  by  the  plaintiff  against  the 
township  out  of  certain  funds  now  in  the 
township  treasury.  In  1892  the  township 
issued  bonds  to  the  amount  of  |22,500,  which 
are  still  outstanding.  Default  was  made  in 
the  payment  of  interest  on  these  bonds,  for 
which  a  judgment  to  the  amount  of  $5,000 
was  rendered  in  the  federal  court  The 
plaintiff  held  a  number  of  defaulted  coupons 
in  the  same  series  of  bonds,  and  on  December 
18, 1903,  he  obtained  four  judgments,  amount- 
ing to  $1,^66.29,  before  a  jusUce  of  the  peace. 
On  January  6,  1904,  he  applied  for  a  writ  to 
compel  the  payment  of  these  Judgments.  At 
that  time  there  was  in  the  township  treasury 
$357.79,  levied  and  collected  in  1903  for  the 
purpose  of  paying  interest  on  bonds,  and  also 
the  sum  of  $1,003,  levied  and  collected  to 
meet  the  general  current  expenses  of  the 
township.  The  plaintiff  asks  that  these 
funds  so  levied  and  collected  shall  be  ap- 
plied to  the  payment  of  his  judgments.  It  Is 
not  alleged  or  shown  that  the  funds  raised 
for  current  expenses  are  more  than  sufficient 
for  that  pm"pose.  It  does  not  even  appear 
that  the  indebtedness  on  which  the  judg- 
ment was  founded  was  for  the  ordinary  ex- 
penses of  the  township,  and  to  which  funds 
derived  from  a  levy  for  current  expenses 
could  be  legally  applied.  The  taxes  levied  for 
one  purpose  cannot  be  diverted  and  applied 
to  another.  Presumably  the  township  offi- 
cers are  acting  in  good  faith,  and  Iiave  levied 
and  raised  a  fimd  which  is  necessary,  as 
well  as  sufficient,  to  meet  the  ordinary  cur- 
rent expenses  of  an  economical  administra- 
tion of  the  affairs  of  the  township.  The 
township  organization  must  be  maintained, 
and  its  current  expenses  met,  although  cred- 
itors of  the  township  may  have. to  wait  for 
payment  of  their  bonds  and  judgments.  As 
the  case  stands,  it  cannot  be  said  that  more 
money  was  raised  than  is  needed  fpr  current 
expenses,  and  nothing  is  shown  to  warrant 
the  claim  that  a  large  and  unnecessary  cur-. 
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rant  expeBM  fnftd  luta  been  Mlaed  to  «Toid 
the  payment  of  Interest  on  bonds,  or  of  Judg- 
ments for  such  Interest.  The  law  confides 
la  the  officers  of  the  municipality  the  discre- 
tion to  determine  how  much  money  is  r^ 
quired  to  carry  on  the  affairs  of  the  town- 
ship— a  diBcretlon  which  the  courts  cannot 
supervise  or  control.  In  the  absence  of  a 
showing  to  the  contrary,  we  must  assume 
that  this  discretion  has  been  honestly  exer- 
cised, and  that  no  part  of  the  current  ex- 
pense fund  can  be  properly  applied  to  the 
payment  of  plaintiff's  Judgments. 

As  to  the  money  raised  for  the  payment  of 
Interest  on  the  bonds,  a  different  rule  neces- 
sarily applies.  The  Judgments  of  plaintiff 
were  based  on  Interest  due  on  township 
bonds.  The  fact  that  the  Interest  coupons 
were  merged  In  Judgments  does  not  affect  the 
character  of  the  Indebtedness.  It  will  not 
excuse  the  failure  of  the  township  officers  to 
apply  moneys  raised  for  such  interest  on  the 
indebtedness  in  its  new  form,  nor  deprive  the 
holder  of  the  Indebtedness  of  his  remedy  to 
compel  such  application.  Commissioners  of 
Osborne  County  t.  Blake,  25  Kan.  356; 
Balls  County  Court  t.  United  States,  106  U. 
8.  733,  26  L.  Ed.  1220;  Harshman  t.  Knox 
County,  122  U.  S.  319,  7  Sup.  Ct  1171.  80  L. 
Ed.  1152;  United  States  ▼.  King  (C.  O.)  74 
Fed.  403;  United  States  t.  Buchanan  Coun- 
ty, 6  Dill.  285,  Fed.  Cas.  No.  14,679;  State  ex 
rel.  T.  Boyse  (Neb.)  01  N.  W.  659;  East  St. 
Louis  T.  Underwood,  105  111.  308;  Board  of 
Commissioners  t.  People  (Colo.  App.)  64  Pae. 
676. 

The  contention  that  there  are  other  cred- 
itors holding  like  claims,  and  that  plaintiff 
should  not  be  given  a  preference  over  them, 
la  not  good.  They  are  not  here  demanding 
payment;  nor  asking  that  the  fund  which 
plaintiff  is  seeking  to  obtain  should  be  dis- 
tributed equally  with  them.  The  defendants 
are  not  competent  to  speak  for  them,  and  It 
will  be  time  enough  to  consider  the  rights 
of  other  creditors  when  they  intervene  or  in- 
voke the  action  of  the  court  Upon  an  appli- 
cation  for  mandamos  to  compel  the  payment 
of  a  debt  out  of  a  particular  fund,  and  where 
the  municipality  made  a  similar  objection, 
the  Supreme  Court  of  California  remarked: 
"Nor  la  the  fact,  If  it  exists,  that  there  are 
other  creditors  interested  In  the  fund  pro- 
vided for  their  payment,  who  have  not  de- 
manded payment,  any  answer  to  the  applica- 
tion of  the  petitioner.  Nonaction  by  others 
having  equal  rights  with  him,  In  a  matter  on 
which  his  right  is  founded,  cannot  prejudice 
him  in  the  assertion  of  his  right,  nor  excuse 
performance  of  a  duty  in  connection  with  it 
specially  enjoined  by  law."  Meyer  v.  Porter, 
66  CaL  67,  2  Pac.  884.  See,  also.  City  of 
Oalena  v.  Amy,  6  WalL  709,  18  L.  Bd.  660; 
City  of  New  Orleans  v.  United  States,  49 
Fed.  40,  1  O.  C.  A.  148;  Voorhies  v.  City  of 
Houston,  70  Tex.  331,  7  8.  W.  670. 

The  plaintiff  la  entitled  to  a  peremptory 
writ  oompelllng  the  payment  of  Ua  Jud^- 


menta  oat  of  the  txiai  provided  for  tbe  pay- 
ment of  Interest  on  bonds,  or  so  much  of  tba 
same  as  remains  In  the  township  trearary. 
This  will  be  the  Judgment  of  the  court.  AH 
tbe  Justices  concurring. 


(89  Kan.  669) 
MAETINDALB  t.  STOTLEB. 
(Supreme  Court  of  Kansas.    July  7,  1904.) 

AOTIOn  ON  ROTK— FRAUD  OT  PATBK— IHSTB1TO> 
TIONS. 

1.  WheM  an  action  is  brought  by  the  holder 
to  recover  upon  a  negotiable  promissory  note  in- 
dorsed by  the  payee  in  blank,  and  there  U  in- 
terposed by  the  maker  the  defense  that  the  note 
was  obtained  through  misrepreeentation  and 
fraud  of  tbe  payee,  and  tbe  farther  defense  that 
tbe  note,  since  its  execution  and  deilverr,  has 
been  materially  altered,  and  there  is  no  e^dmoe 
connecting  plaintiff  with  the  fraad,  or  knowl- 
edge thereof  at  the  time  of  the  purchase  of  tbe 
note,  held  prejudicial  error  to  instruct  the  jory 
upon  tbe  effect  of  frand  on  the  right  of  plaiiitis 
to  a  recovery. 

(Syllabus  by  the  Court.) 

Error  from  District  Court;  Iiyon  Connty; 
Dennis  Madden,  Judge. 

Action  by  Howard  F.  Martindale  against  & 
A.  Stotler.  Judgment  for  defendant;  and 
plaintiff  brings  error.    Beversed. 

Oraves  &  Hamer,  for  plaintiff  In  error. 
Kellogg  &  Madden,  for  defendant  In  error. 

ATKINSON,  J.  This  was  an  action  In  tba 
district  court  of  Lyon  county  to  recover  of 
defendant  upon  a  promissory  note  for  $878.60; 
with  intereat  at  6  per  cent  per  annum  trom 
maturity.    Judgment  for  defendant 

The  following  la  a  copy  of  the  note  upon 
whldb  suit  was  brought: 
"fS^SJSO.       Madison.  Kansas,  Jnly  la  lOOa 

"January  1st  after  date,  for  value  received. 
I  promise  to  pay  to  the  order  of  Herman  E^t 
Eight  hundred  and  seventy-eight  &  *<>/is*  dol- 

People's  State  Bank 
lara  at  the  Unrtlson  Bnnlt  of  Madison,  Kan- 

5 
sas,  with  Interest  at  the  rate  of  4eB-per  coit 
per  iinnnnn  trom^etsr 

maturity.      &  A.  Stotler."* 

The  note  bad  been  sold  by  the  payee,  Her- 
man Fist  before  maturity,  to  plaintiff,  How> 
ard  F.  Martindale;  the  payee  at  the  time 
having  Indorsed  his  name  on  the  back  of  tbe 
note.  Fist  was  an  agent  of  the  New  York 
Life  Insurance  Company.  The  note  was  giv- 
en to  represent  the  first  premium  on  a  910,000 
policy  of  Insurance  to  be  issued  by  the  New 
York  Life  Insurance  Company  on  the  life  of 
defendant  It  was  contended  by  defendant 
that  the  note  In  controversy  bad  been  obtain- 
ed from  him  by  Fist  through  misrepresenta- 
tion and  fraud;  that  the  condltiona  and  pro- 
visions of  the  policy  to  be  Issued  to  defend- 
ant had  been  misrepresented.  It  was  also 
contended  that  since  its  execution  and  de- 
livery there  had  been  alterations  of  tbe  note ; 
that,  when  the  note  was  executed  and  dellT* 
•red,  tbe  word  "tat,"  Indicating  tbe  rate  at 
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iuterest  designated  In  tbe  blank  form  of  tlie 
note,  bad  tteen  stricken  out,  leaving  the  note 
to  bear  no  interest  from  its  date;  that  tlie 
figure  "5"  had  been,  since  the  execution  of 
the  note,  inserted  above  where  the  word  "ten" 
bad  been  stricken  out,  and  the  word  "date" 
had  been,  since  the  execution  of  the  note, 
stricken  out,  and  the  word  "maturity"  writ- 
ten beneath  the  same;  that  all  of  these  al- 
terations bad  been  made  after  the  note  bad 
been  executed  and  delivered  to  Fist.  No  pol- 
icy was  issued  and  delivered  to  defendant, 
due  to  the  fact  that  he  neglected  and  refused 
to  submit  to  a  physical  examination.  The 
case  was  tried  before  the  court  and  a  Jury. 
Upon  the  trial  it  was  shown  tliat  plaintiff 
bad  purchased  the  note  of  Fist  along  with 
other  notes,  at  a  discount  of  10  per  cent. 
There  was  only  the  testimony  of  Fist  and 
Stotler  as  to  tbe  alleged  fraudulent  repre- 
sentations made  in  obtaining  tbe  note,  and 
as  to  when  tbe  alterations  of  the  note  had 
been  made.  The  note  plainly  showed  that  it 
bad  been  altered  in  the  particulars  mention- 
ed, tbe  only  yuestlon  being  when  these  altera-- 
tions  were  made.  Fist  testified  the  altera- 
tions were  made  in  Stotler's  presence  before 
the  note  was  signed  and  delivered.  Stotler 
testified  there  were  no  such  alterations  on 
tbe  note  when  be  signed  and  delivered  it, 
and  that  they  bad  not  been  made  with  bis 
knowledge  or  consent.  A  reading  of  tbe  rec- 
ord fails  to  disclose  any  knowledge  on  tbe 
part  of  plaintiff  of  fraudulent  representations 
alleged  by  Stotler  to  have  been  made  to  him 
by  Fist  Notwithstanding  this  fact,  tbe 
court  instructed  the  Jury  upon  the  question 
of  tbe  legal  effect,  and  the  right  of  plaintiff 
to  a  recovery  upon  the  note,  if  it  was  found 
the  same  bad  been  obtained  from  tbe  defend- 
ant by  Fist  through  misrepresentation  and 
fraud.  Complaint  is  made  of  the  giving  of 
this  Instruction.  The  instruction  complained 
of  would  have  been  proper,  bad  Fist  contin- 
ued to  be  tbe  owner  of  the  note,  or  bad  there 
been  evidence  tending  to  show  that  plaintiff, 
at  tbe  time  of  the  purchase  of  the  note  in 
controversy,  knew,  or  by  the  exercise  of  or- 
dinary care  could  have  known,  that  the  note 
was  obtained  from  defendant  by  misrepre- 
sentation and  fraud.  The  court  having  also 
Instructed  tbe  Jury  that.  If  plaintiff  was 
found  to  be  a  bona  fide  purchaser  of  tbe  note 
for  value,  he  could  recover  of  defendant,  not- 
withstanding the  note  had  been  obtained  of 
defendant  by  Fist  through  misrepresentation 
and  fraud,  It  is  urged  plaintiff  could  not  have 
been  prejudiced  by  tbe  Instruction  complain- 
ed of.  The  instruction  complained  of  should 
not  have  been  given.  Tbe  giving  of  this  in- 
struction would  tend  to  confuse  tbe  minds  of 
the  Jurors,  and  lead  them  to  believe  that  they 
must,  in  their  deliberations,  consider  and 
weigh  the  evidence  upon  the  subject  of  fraud. 
True,  it  was  charged  in  the  answer  of  de- 
fendant that  plaintiff  had  knowledge  of  the 
fraud  used  in  procuring  tbe  note  from  de- 
fendant: but,  as  above  stated,  there  was  no 


evidence  before  tbe  Jury  that  would  fairly 
tend  to  show  any  such  knowledge  on  the  part 
of  plaintiff  at  the  time  be  purchased  tbe  note. 
Tbe  case  should  have  been  submitted  to  tbe 
Jury  with  instructions  as  to  the  legal  effect 
of  tbe  alterations  on  tlie  note;  there  being 
evidence  tending  to  show  that  such  altera- 
tions bad  been  made  after  the  execution  and 
delivery  of  the  note,  and  without  tbe  knowl- 
edge and  consent  of  defendant. 

For  eri-or  of  the  court  in  giving  the  in- 
struction complained  of,  the  Judguieut  will  be 
reversed,  and  a  new  trial  granted.  All  the 
Justices  concurring. 


STATE  V.  CRILLT. 
(Supreme  Court  of  Kansas.    July  7,  1004.) 

INDICTMENT  — BEG  ULABITY  —  PRESUMPTION  — 
ASSISTANT  ATTORNEY  QENEBAL — AUTHORITY — 
CHANGE  OF  VENUE— PREJUDICE  OF  JUDGE— 
TKIAL  —  FAILURE  TO  SWEAB  BAILIFF  —  AD- 
JOlfBNMBNT. 

1.  Where  an  indictment  recites  that  it  is  pre- 
sented by  the  grand  jury,  and  it  in  properly 
signed  by  the  prosecuting  attorney,  indoi-sed,  "A 
true  bill,"  by  the  foreman,  and  filed  by  the  clerk, 
it  will  be  presumed,  in  the  absence  of  a  showing 
to  the  contrary,  that  it  was  duly  returned  in 
open  court,  notwithstanding  that  no  entry  of 
the  fact  is  made  upon  the  minutes  or  journal 
of  tbe  court. 

2.  An  Assistant  Attorney  General,  appointed 
under  the  provisons  of  section  2476  of  the  Gen- 
eral Statutes  of  1901,  has  authority  to  sign  an 
indictment  charging  an  unlawful  sale  of  In- 
toxicating liquor,  and  such  signature  will  be 
as  effective  as  that  of  the  county  attorney. 

3.  The  overruling  of  a  motion  for  a  change  of 
venue  will  not  be  held  erroneous  merely  because 
the  judge,  before  the  trial,  in  addressing  the  de- 
fendant and  others  charged  with  the  same  of- 
fense, warned  them  that  in  the  event  of  their 
conviction  he  would  take  measures  to  prevent 
the  evasion  of  the  effect  of  a  sentence,  and,  in 
doing  so,  used  language  indicating  a  belief  in 
their  guilt. 

4.  A  new  trial  will  not  be  granted  In  a  crim- 
inal action  on  account  of  the  failure  to  have 
tbe  bailiff  sworn  before  his  taking  charge  of  tbe 
jury,  where  it  appears  that  the  defendant's  at- 
torney was  cogniaint  of  the  omission  and  made 
no  objection  at  tbe  time,  and  that  the  bailiff 
properly  performed  the  duties  that  would  have 
been  imposed  by  the  statutory  oath. 

5.  Where  the  statute  (Gen.  St.  1901,  I  1949> 
provides  that  the  district  court  of  a  county  shall 
hold  terms  at  different  places  within  the  county, 
and  that  cases  shall  be  tried  at  the  niaces  where 
they  are  respectively  begun,  pn  adjournment  of 
the  regular  term  of  court  at  one  place  may  be 
had  to  a  day  later  than  the  commencemeat  of  a 
regular  term  of  court  at  the  other. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Cherokee 
County;   W.  B.  GInsse.  Judge. 

Joseph  Crilly  was  convicted  of  a  violation 
of  the  problbiiory  liquor  law,  and  appeals. 
Affirmed. 

C.  A.  McXelll  and  Jes.  F.  Wolfe,  for  appel- 
lant C.  C.  Coleman,  Atty.  Gen.,  and  C.  1>. 
Ashley,  for  appellee. 

MASON,  J.  Joseph  Crilly  appeals  from  a 
conviction  In  tbe  district  court  of  Cherokee 
county  upon  an  indictment  charging  viola- 


Uigitizecl  by 


Google 


702 


77  PACIFIC  REPORTER. 


^an. 


tlons  of  the  prohibitory  liquor  law.  The 
facts,  so  far  as  need  be  stated,  appear  In 
connection  with  the  discussion  o(  the  sever- 
al assignments  of  error. 

It  is  contended  by  appellant  that  there  Is 
nothing  In  the  record  showing  that  the  In- 
dictment was  returned  by  the  grand  jiury  in 
open  court,  and  that  the  judgment  should  be 
reversed  on  this  account.  Such  an  omission 
has  often  been  held  fatal  to  the  prosecution. 
See  10  Encyc.  of  P.  &  P.  410.  But  It  is  said 
that  "an  Indictment  properly  indorsed,  'A 
true  bill,'  and  filed  by  the  clerk,  sufficiently 
appears  to  hare  been  returned  into  court  by 
the  grand  jury."  Same,  p.  411,  note  2.  Here 
the  transcript  does  not  show  any  entry  made 
upon  the  minutes  or  journal  of  the  court  of 
the  fact  of  the  return  of  the  indictment,  but 
does  include  a  copy  of  the  indictment,  show- 
ing that  it  was  indorsed  by  the  foreman,  "A 
true  bill,"  and  by  the  clerk,  "Presented  in 
presence  of  grand  jury,  and  filed  this  13th 
day  of  October,  1903."  Within  the  authority 
and  reason  of  the  cases  cited  in  the  note  re- 
ferred to,  we  think  the  record  affords  suffi- 
cient evidence  of  the  proper  return  of  the 
indictment  "The  indictment  itself  being  a 
part  of  the  record  proper,  and  always  on  file 
— certainly  when  it  la  authenticated,  as  in 
this  case,  by  the  genuine  signatures  and  in- 
dorsements of  the  prosecuting  attorney,  fore- 
man of  the  grand  Jury,  and  the  circuit  clerk 
— ^there  can  be  no  question,  in  our  opinion, 
but  that  the  prima  facie  presumption  is  that 
it  was  lodged  in  that  court  in  the  manner 
and  by  the  means  prescribed  by  law."  State 
V.  Lord,  118  Mo.  1,  23  S.  W.  764.  "The  ob- 
jection that  the  recital  in  the  indictment  that 
'the  jurors,  upon  their  oath,  present,'  etc., 
does  not  sufficiently  show  that  it  was  pre- 
sented by  the  jury  in  open  court,  cannot  be 
sustained.  The  presumption  is  that  it  was 
properly  presented,  as  it  is  indorsed  as  a  true 
bill  and  signed  by  the  foreman."  State  v. 
Weaver,  104  N.  C.  758,  10  S.  E.  486.  "As  it 
ai^ears  that  an  indictment  against  defend- 
ant was  found  November  1st,  and  this  indict- 
ment appears  to  have  been  filed  on  that  day, 
unless  the  ordinary  presumption  in  favor  of 
the  proceedings  of  courts  is  Inapplicable  here, 
it  would  be  presumed  that  it  was  duly  pre- 
sented; and  we  see  no  reason  why  this  is 
an  exception  to  the  ordinary  rule.  •  •  • 
When,  therefore,  the  record  of  the  proceed- 
ings of  the  term  at  which  the  indictment  was 
found  does  not  show  that  it  was  presented 
in  court  as  provided  by  law,  we  think  it 
should  be  presumed  that  the  law  in  that  re- 
spect was  complied  with,  if,  as  in  this  case, 
the  indictment  appears  to  have  been  found, 
and  properly  filed."  State  of  Minnesota  v. 
Beebe,  17  Minn.  241,  246  (Gil.  218).  "When 
an  Indictment  has  been  so  returned,  it  is  the 
duty  of  the  clerk  to  record  the  facts  upon 
the  Journal  of  the  court.  Such  recitals  upon 
the  record  are  conclusive  as  to  what  was 
done  In  the  premises;  but,  If  an  Indictment 
was  in  fact  returned  into  court  as  required 


by  law,  the  omission  of  the  clerk  to  record 
the  facts  would  not  invalidate  the  work  of 
the  grand  jury,  nor  defeat  the  jurisdiction  of 
the  court.  The  facts  that  the  indictment 
was  on  file  in  the  clerk's  office,  and  duly  re- 
corded in  the  indictment  record,  furnish  suf- 
ficient memorandum  upon  which  the  court, 
on  proper  application,  and  in  the  absence  of 
a  showing  to  the  contrary,  could  order  a 
nunc  pro  tunc  entry  supplying  the  omission 
in  the  record."  Shivers  v.  Territory  (Okl.) 
74  Pac.  899. 

The  question  was  raised  in  the  district 
court  by  a  motion  to  quash  the  indictment 
for  the  reason  that  it  "was  not  presented 
by  the  foreman  of  the  grand  jury,  in  their 
presence,  to  the  court,  as  required  by  law." 
This  motion  was  In  effect  a  plea  in  abate- 
ment, and  required  to  be  supported  by  evi- 
dence. Section  5604,  Gen.  St  1901.  None 
having  been  offered,  the  presumption  aris- 
ing from  the  Indorsement  and  filing  was  not 
overcome,  and  the  motion  was  properly  de- 
nied. 

The  indictment  was  signed,  "C.  D.  Ash- 
ley, Assistant  Attorney  General  for  Cherokee 
County,  Kansas."  It  Is  objected  by  the  ap- 
pellant that  the  only  provision  of  the  law  for 
assistants  to  the  Attorney  General  is  foimd 
In  section  2470  of  the  General  Statntes  of 
1901,  that  an  officer  appointed  under  that 
statute  has  no  authority  to  sign  an  indict- 
ment, and  that,  as  the  Indictment  was  not 
signed  by  the  county  attorney,  the  court  ac- 
quired no  Jurisdiction  to  try  the  defendant. 
The  part  of  that  section  here  Involved  reads: 
"And  whenever  the  county  attorney  shall  be 
unable  or  shall  neglect  or  refuse  to  enforce 
the  provisions  of  this  act  in  his  county,  or 
for  any  reason  whatever  the  provisions  of 
this  act  [the  prohibitory  liquor  law]  shall  not 
be  enforced  In  any  county,  it  shall  be  the  du- 
ty of  the  Attorney  General  to  enforce  the 
same  in  such  county,  and  for  tliat  purpose 
he  may  appoint  as  many  assistants  as  he 
shall  see  fit,  and  be  and  his  assistants  shall 
be  authorized  to  sign,  verify  and  file  all  such 
complaints,  informations,  petitions,  and  pa- 
pers as  the  county  attorney  is  authorized  to 
sign,  verify,  or  file,  and  to  do  and  perform 
any  act  that  the  county  attorney  might  law- 
fully do  or  perform."  It  is  obvious  that,  if 
the  language  quoted  is  to  be  construed  liter- 
ally, abundant  authority  la  conferred  for  the 
signing  of  an  indictment  by  the  Assistant 
Attorney  General,  since  he  is,  in  terms,  em- 
powered to  "sign  •  ♦  *  all  such  papers 
as  the  county  attorney  is  authorized  to  sign 
•  •  •  and  to  do  •  ♦  •  any  act  that 
the  county  attorney  might  lawfully  do."  But 
it  is  argued  that  these  words  of  general  Im- 
port are  limited  by  the  special  terms  by 
which  they  are  preceded,  and  give  authority 
only  for  the  performance  of  other  acts  of  the 
same  general  nature  as  those  already  ex- 
pressly enumerated.  Granting  that  this  is 
true,  the  appellant's  case  is  not  helped.  The 
signing  of  an  indictment  is  an  act  of  the 
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same  general  cbaracter  as  the  signing  «t  aa 
InformatiMi.  An  Indictment,  like  an  Infor- 
mation, la  tbe  first  pleading  In  a  criminal  ac- 
tion. The  signature  to  each  by  the  prosecttt- 
Ing  ofllcer  aervea  the  same  pun;)oee.  And  au- 
thority to  sign  other  papers  of  the  same  gen- 
eral character  as  an  information,  and  to  do 
other  acts  of  lilce  nature,  Includes  authority 
to  sign  an  Indictment  It  Is  further  urged 
that  from  the  context  It  is  apparent  that  by 
the  language  quoted  no  authority  was  Intend- 
ed to  be  granted  to  the  appointee  of  the  At- 
torney General  to  act  In  the  place  of  the 
county  attorney  In  any  matter  other  than 
the  prosecution  of  offenders  against  the  law 
forbidding  the  sale  of  intoxicating  liquors, 
which  may  also  be  conceded,  and  that  conse- 
quently It  has  no  application  to  such  pro- 
ceedings as  the  present  one,  because  a  coun- 
ty attorney  cannot  prosecute  by  indictment, 
but  only  by  Information  or  complaint  But 
the  county  attorney  can  cause  witnesses  to 
be  snbpoenned  before  the  grand  jury,  there 
Interrogate  them  himself,  and  give  the  jury 
any  other  Information  he  may  have.  Sec- 
tions 83,  84,  Cr.  Code.  Therefore  be  can  In- 
stitute a  prosecution  In  this  manner  as  well 
as  by  the  other  methods  provided  by  statute. 
These  same  powers  are  given  to  the  Attor- 
ney General  and  his  asBlstants  so  far  as  con- 
cerns offenses  against  the  prohibitory  law. 
And  the  signing  of  an  indictment  charging 
the  unlawful  sale  of  intoxicating  liquor  Is  a 
step  taken  In  the  enforcement  of  that  law. 
To  clothe  the  Assistant  Attorney  General 
with  authority  to  perform  this  duty  In  any 
case  where  there  might  t>e  occasion  for  bis 
services  in  that  connection  is  apparently  one 
of  the  very  purposes  for  which  the  statute 
was  enacted. 

Au  application  was  made  for  a  change  of 
venue  on  account  of  the  prejudice  of  the  trial 
Judge  against  the  defendant  Nothing  of  a 
material  nature  was  offered  In  support  of 
the  application,  except  afHdavits  stating  that 
after  the  arrest  of  the  defendant  and  before 
bis  trial,  while  the  court  was  In  session  and 
the  matter  of  giving  ball  was  under  con- 
sideration, the  judge  said  to  this  defendant 
and  other  defendants  who  had  been  arrested 
upon  the  same  charge.  In  substance:  "I 
want  to  say  to  you,  as  I  have  said  to  the 
other  defendants  who  have  been  before  me  on 
these  same  cbarges,  that  It  has  come  to  me 
that  the  joint  keepers  have  said  that  they 
will.  If  convicted,  He  In  jail  at  the  expense 
of  the  county  while  their  bartenders  continue 
tbelr  illegal  business;  and  I  want  to  say  to 
you  now,  If  you  go  back  and  continue  your 
Illegal  business  as  you  have  been  doing,  I 
sball  see  that  every  one  of  your  bars  and  flx- 
ttires,  even  down  to  the  smallest  cup,  shall 
be  seized  and  pnbllcly  destroyed.  You  shall 
not  be  permitted  to  continue  In  your  open 
violation  of  the  law  in  contempt  of  this  court 
and  its  process."  Assuming  that  It  was  es- 
tablished that  the  judge  used  this  language. 
It  does  iiot  follow  that  It  was  error  to  deny 


the  application.  The  defendant  complalni 
of  it  aa  showing  a  belief  in  the  defendant* i 
guilt.  It  is  open  to  that  construction,  but 
this  consideration  Is  not  controlling.  If  Im- 
portant "The  belief  or  disbelief  of  a  trial 
judge  In  the  guilt  of  a  defendant  put  upon 
trial  before  him  is  not  a  test  of  his  qualifica- 
tion to  preside  at  such  triaL  A  trial  judgs 
may  be  convinced  from  his  personal  knowl- 
edge of  the  case,  or  what  he  has  heard  from 
others,  of  the  guilt  of  one  put  upon  trial  b* 
fore  him,  and  yet  with  the  utmost  fairness' 
and  impartiality  conduct  the  trial  and  giv« 
the  defendant  a  fair  and  impartial  bearing. 
It  Is  tbe  existence  of  prejudice  or  bias  in  the' 
mind  of  the  trial  court  against  defendant, 
which  must  be  clearly  shown  in  support  of  an 
application  for  a  change  of  venue  from  tbe 
court  presided  over  by  such  judge,  not  tbe  be-' 
lief  of  tbe  judge  In  the  guilt  of  defendant" 
State  V.  Morrison,  07  Kan.  144,  72  Pac.  554. 
A  full  exposition  of  the  circumstances  occa- 
sioning tbe  remarks  objected  to  might  affect 
the  inference  to  be  drawn  from  them  as  to 
the  attitude  of  the  judge  toward  the  defend- 
ant But  even  In  the  absence  of  explanation 
It  Is  apparent  that  what  the  judge  said  with 
regard  to  his  action  to  be  taken  in  tbe  future' 
was  based  upon  the  contingency  tliat  tbe  de- 
fendants, In  the  event  of  their  conviction, 
should  seek  to  evade  tbe  effect  of  the  judg- 
ment of  the  court  by  tbe  artifice  desci-ibed. 
It  Indicates  no  personal  bias  against  this 
defendant  but  a  purpose  that  tbe  efficacy 
of  any  sentence  that  might  be  pronounced 
should  not  be  defeated  by  subterfuge.  At 
least  it  does  not  so  clearly  show  a  prejudice 
as  to  require  a  reversal.  State  V.  Stark,  03 
Kan.  629,  60  Pac.  243.  64  L.  R.  A.  910,  88  Am. 
St  Rep.  251;  City  of  Emporia  v.  Volmcr,  12 
Kan.  622:  4  Encyc.  P.  &  P.  408. 

It  appears  that  no  oath  was  administered 
to  the  bailiff  who  took  charge  of  the  jury, 
and  this  was  urged  as  a  ground  for  a  new 
trial.  It  has  been  said  that  this  is  a  Sub- 
stantial requirement  of  tbe  statute,  which 
should  not  be  disregarded.  State  v.  McCor- 
mick,  57  Kan.  444,  40  Pac.  777,  57  Am.  St 
Rep.  841.  But  here  the  prosecution  con- 
tends that  the  error  was  waived  by  tbe  fail- 
ure of  tbe  defendant  to  make  timely  objec- 
tion. In  State  r.  Baldwin,  36  Kan.  1,  12 
Pac.  318,  it  was  held  that  an  irregularity  In 
administering  the  oath  to  the  jury  could  not 
be  made  a  ground  for  a  new  trial  unless  the 
attention  of  the  court  was  called  to  It  at  the 
time.  In  the  opinion  It  Is  said:  "If  the  form 
of  the  oath  was  defective,  the  attention  of  the 
court  should  have  been  called  to  It  at  the' 
time  the  oath  was  taken,  so  that  It  might 
have  been  corrected.  A  party  cannot  sit 
silently  by,  and  take  the  chances  of  ac- 
quittal, and  subseciuently,  when  convicted, 
make  objections  to  an  Irregularity  in  the  form 
of  an  oath."  Tbe  same  principle  was  applied 
where  there  was  an  omission  to  administer 
any  oath  to  the  bailiff  upon  his  taking  chance 
of  tbe  jury,  in  Dreyer  t.  Feoxile,  188  III.  40^' 
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63  X.  E.  C20,  50  N.  E.  424.  68  U  R.  A.  86d; 
tb«  reporter'8  headnote  reading:  "Tbe  r*> 
qulrement  of  the  statute  that  the  Jury  In  a 
criminal  case  shall  be  placed  In  charge  of  a 
awom  officer  apon  retirement  Is  waived  by 
the  failure  of  the  accused  to  object  at  the 
time  to  the  omission  of  the  oath,  and  the  ques- 
tion is  thereafter  not  open  to  review  upon 
writ  of  error,  although  the  point  1>  urged  as 
a  ground  for  new  trial  by  motion  supported 
by  affidavits."  In  the  opinion  a  number  of 
decisions  are  dted  supporting  the  conclusion 
reached.  In  the  present  case  the  fact  that 
the  bailiff  was  not  sworn  was  proved  by  sev- 
eral affidavits,  including  one  made  by  tbe  de- 
fendant's attorney,  in  which  it  la  set  out 
that  the  affiant  was  personally  present  at 
the  time  the  cause  was  finally  submitted,  and 
when  the  Jury  retired  to  deliberate  upon  their 
verdict,  and  knows  the  facts  to  be  as  stated. 
There  was  an  affirmative  showing  by  the 
state  that  the  conduct  of  the  bailiff  was  in 
all  respects  such  as  is  enjoined  by  the  stat- 
utory oath.  Whether  a  new  trial  should  ever 
be  granted  a  defendant  for  a  failure  to  have 
the  bailiff  properly  sworn,  when  no  exception 
Is  talEen  to  tbe  omission  at  the  time  It  oc- 
cnrs,  need  not  now  be  determined.  Certainly 
when,  as  in  this  case,  there  is  an  express 
showing  that  the  defendant's  attorney  was 
present  and  cognizant  of  what  was  tailing 
place,  his  silence  must  be  taken  as  an  ef- 
fectual waiver  of  the  irregularity,  where  no 
actual  prejudice  results. 

The  last  assignment  of  error  which  Invites 
separate  notice  is  based  upon  a  claim  that 
the  court  was  not  legally  In  session  wlien  the 
defendant  was  tried,  convicted,  and  sen- 
tenced. In  December,  1903.  The  statute 
(chapter  166,  p.  278,  Laws  1901;  section  1048, 
Oen.  St  1901)  provides  for  holding  terms  of 
the  district  court  at  Columbus  on  the  first 
Mondays  in  January,  May,  and  October,  and 
at  Galena,  In  the  same  county,  on  the  first 
Mondays  in  March  and  September  and  the 
second  Wednesday  in  November  of  each 
year;  that  "all  actions  commenced  In  said 
court  shall  be  entitled  In  said  court  'sitting 
at  Columbus,'  or  'sitting  at  Galena,'  as  the 
case  may  be,  and  all  actions  shall  be  filed, 
process  Issued  from  and  be  returned  to  and 
trial  had  in  the  court  sitting  in  tbe  place 
designated  in  tbe  title."  Defendant  was  in- 
dicted at  Columbus  on  October  13,  1903.  Be- 
fore his  trial  there  was  a  regular  term  of 
court  at  Galena.  The  contention  of  defend- 
ant is  that  the  court  sitting  at  Columbus  had 
no  power  to  continue  the  October  term  to  a 
day  beyond  the  ensuing  November  term  at 
Galena.  Where  a  Judicial  district  is  made 
up  of  several  counties,  the  term  of  court  in 
one  county  may  be  adjourned  to  a  day  beyond 
the  commencement  of  a  regular  term  in  an- 
other county.  State  T.  Montgomery,  8  Kan. 
861.  The  reasoning  by  which  that  conclu- 
sion is  reached  in  tbe  case  cited  is  equally 
applicable  here,  and  Justifies  the  prolongation 
ot  tba  Columbus  term  to  a  day  l)ej-ond  th« 


oommencement  of  the  regular  Galena  term. 
Defendant  relies  upon  the  statement  made  in 
11  Cyclopedia  ot  Law  ic  Procedure,  733,  upoo 
the  authority  of  Jaques  v.  Bridg^ort  Hotm 
Bailroad  Co.,  43  Conn.  32,  that  "a  court  hav- 
ing regular  terms,  and  in  which  all  case* 
are  continued  from  one  term  to  another  in 
regular  succession,  has  no  power  to  adjonm 
to  a  time  beyond  the  commencement  of  an- 
other regular  term  of  tbe  same  court  in  tbe 
same  county,  where  both  terms  are  of  tlie 
same  character."  But  that  is  not  tbe  situa- 
tion here.  Tbe  cases  filed  at  Galena  wbicb 
remain  untried  at  tbe  expiration  of  a  term 
there  are  not  continued  to  the  term  at  Co- 
lumbus. The  terms  are  not  of  the  same  cba^ 
acter,  as  the  expression  is  used  in  tbe  mtf 
dted.  One  is  held  for  tbe  trial  of  cs\tn-» 
begun  at  Columbus,  the  other  for  the  trinl  of 
cases  begun  at  Galena.  The  language  quoted 
by  the  clearest  implication  suggests  that  un- 
der these  circumstances  the  term  at  eitber 
place  may  by  proper  order  be  kept  alire 
until  the  ensuing  regular  term  at  the  same 
place,  notwithstanding  the  intervention  ot 
a  regular  term  at  the  other. 

A  number  of  other  errors  are  assigned,  but 
they  Involve  no  doubtful  question  of  law,  anO 
require  no  discussion. 

The  Judgment  is  aiSrmed.  Ail  the  Justice! 
concurring. 

(O  Kao.  61) 
©AVIS  V.  JEWETT. 
(Supreme  Ourt  of  Kansas.    July  T,  1001.) 

UAXDAXVa  TO   SCUOOI.    DIBECTOa  —  OOMPKKSA- 
TIOH  or  TEACHEB, 

1.  A  proceedine  inmaTidainus  cannot  be  niain- 
tained  against  the  director  of  a  scbool  diftrict 
to  compel  him  to  sign  a  warrant  drawn  by  th« 
derk  on  the  school  district  treasurer  for  a  tsach- 
er's  salary,  when  there  is  a  controversy  over 
the  right  ot  the  teacher  to  compensation,  and 
when  the  director  has  not  been  ordered  by  t 
district  meeting  or  a  district  board  to  sign  the 
warrant. 

(SyUabns  by  the  Oourt) 

Error  from  District  Court,  Johnson  Conn- 
ty;  W.  H.  Sheldon.  Judge. 

Petition  by  Nellie  Jewett  for  a  writ  ot 
mandamus  to  John  W.  Davla  Judgment  for 
petitioner,  and  defendant  brings  error.  Re- 
versed. 

J.  W.  Parker,  for  plaintiff  In  error.  L  O. 
Pickering,  for  defendant  in  error. 

SMITH,  J.  Nellie  Jewett,  defendant  In 
error,  entered  Into  a  written  contract  with 
School  District  Na  76  In  Jobnson  county  to 
teach  for  a  term  of  seven  months  beginnliiK 
on  September  10.  1901.  at  a  monthly  salarr 
of  $40.  The  contract  contains  this  proviso: 
"In  case  said  teacher  fails  to  give  satisfac- 
tion to  a  majority  of  board  at  end  of  any 
month  shall  be  legally  dismissed  from  scbool. 
*  *  *  then  said  teacher  shall  not  be  en- 
titled to  compensation  from  end  after  such 
dlsmissaU"    John  W.  Davi%  plalntiH  is  er- 
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ror.  wa«  director  of  tbe  school  district.  C.  B. 
Jewett  cleric,  and  Mollie  E.  Watson  treas- 
urer. On  January  3,  1902,  a  written  notice 
was  served  on  Mies  Jewett,  signed  by  tbe  di- 
rector and  treasurer.  Informing  her  that  she 
Iiad  failed  to  give  satisfaction  to  a  majority 
of  tbe  board,  and  notifying  her  to  quit  and 
vacate  tbe  school  on  January  14,  1902,  the 
end  of  tbe  school  month.  On  the  date  last 
mentioned  the  schoolhouse  was  loclied  with 
a  padlock,  but  tbe  teacher  gained  entrance 
to  tbe  building,  and  continued  to  teacb  there- 
in. Tbe  controversy  is  over  the  nonpayment 
of  salary  for  three  months'  teaching  follow- 
ing the  order  of  dismissal  mentioned.  De- 
fendant in  error  was  plaintiff  below,  and 
brongbt  this  proceeding  in  mandamus  to  com- 
pel Davis,  the  director  of  the  school  district, 
to  sign  two  warrants,  aggregating  $120  in 
amount,  which  had  been  theretofore  drawn 
on  the  treasurer  by  the  clerk.  In  her  favor, 
.ind  signed  by  the  latter.  A  peremptory  writ 
was  awarded  In  the  court  below.  The  di- 
rector, Davis,  has  come  here  by  proceedings 
In  error. 

The  answer  and  return  of  defendant  be- 
low alleges  that  the  teacher's  discharge  on 
January  3,  1902,  was  on  account  of  her  in- 
ability to  govern  the  pupils,  for  lack  of  abil- 
ity to  teach  them,  and  because  she  failed  to 
give  satisfaction  to  a  majority  of  the  board. 
It'sets  out  the  resolution  to  that  effect  adopt- 
ed by  the  board.  We  are  clear  that  plaintiff 
below  mistook  her  remedy.  There  appears 
in  tbe  proceedings  and  proof  to  have  been 
a  bona  fide  question  raised  by  defendant  be- 
low respecting  the  liability  of  the  school  dis- 
trict for  the  three  months  unpaid  wages  of 
tbe  teacher.  Mandamus  is  one  of  tbe  extraor- 
dinary remedies.  The  writ  may  issue  in 
those  cases  only  "to  compel  the  performance 
of  any  act  which  the  law  specially  enjoins  as 
a  duty  resulting  from  an  otflce.  trust,  or  sta- 
tion," but  "it  cannot  control  judicial  discre- 
tion." Section  5184,  Gen.  8t  1901.  Agahi: 
•This  writ  may  not  be  issued  in  any  case 
where  there  is  a  plain  and  adequate  remedy 
in  the  ordinary  course  of  the  law."  Id.  § 
5185.  It  seems  that  the  court  below  tried 
the  question  of  the  liability  of  the  school  dis- 
trict under  the  contract  of  employment.  The 
plaintiff  below  had  no  judgment  against  the 
district.  Her  right  to  recover  was  resisted 
because^ the  board  asserted  the  legal  right  to 
terminate  the  contract  at  the  time  it  did  so 
by  virtue  of  the  conditions  contained  in  it. 
Plaintiff  had  a  plain  and  adequate  remedy 
at  law  by  suit  on  the  contract  to  recover 
what  she  claimed  was  due.  In  such  action 
tbe  district  might  demand  of  right  a  trial  by 
Jury,  which  it  could  not  In  a  mandamus  pro- 
ceeding. The  following  cases  deny  the  right 
of  a  party  to  resort  to  the  extraordinary  rem- 
edy of  mandamus  In  such  cases.  Elsbree, 
Relator,  y.  Bridgman,  8  Kan.  458;  Tbe  State 
ex  rel.  v.  Hannon,  Mayor,  38  Kan.  583,  17 
Pac.  185;  State  v.  Merrell,  43  Keb.  675,  61 
TIP.— 46 


2s.  W,  754;  Cassatt  ▼.  Com'rs  of  Bairber  Co., 
39  Kan.  505,  18  Pac.  517;  Swartz  v.  Large.  47 
Kan.  304,  27  Pac.  993.  It  U  tbe  duty  of  a 
director  of  a  school  district  to  sign  all  or- 
ders drawn  by  tbe  clerk  on  the  treasurer 
when  they  are  ordered  drawn  by  a  district 
meeting  or  a  district  board.  See  section. 
6162,  Gen.  St.  1901.  No  such  authority  was 
shown  to  have  been  given  by  the  board  to 
the  director,  Davis,  to  sign  the  school  war- 
rants in  favor  of  Miss  Jewett,  and,  in  the 
absence  of  such  authorization,  it  would  have 
been  a  clear  violation  of  duty  on  his  part  to 
have  done  so.  In  Sbarpless  v.  Buckles,  65 
Kan.  838,  70  Pac.  886,  it  is  held:  "The  only 
purpose  of  a  writ  of  mandamus  Is  to  require 
the  person  to  whom  it  is  issued  to  perform 
some  act  which  the  law  enjoins  as  a  duty. 
Tbe  writ  Itself  confers  no  power  and  creates 
no  duty,  and  its  only  office  is  to  command 
the  exercise  of  a  power  already  possessed,  or 
the  performance  of  a  duty  already  imposed." 
In  High  on  Extraordinary  Legal  Remedies,  i 
341,  it  Is  said:  "In  conformity  with  tlie  gen- 
eral rule,  it  is  held  that  mandamus  will  not 
lie  to  municipal  authorities  requiring  them 
to  pay  salaries  which  are  due  from  the  cor- 
I>oration  to  its  otticers,  a  salary  being  regard- 
ed as  an  indebtedness  of  the  corporation 
which  may  be  enforced  by  an  action  of  as- 
sumpsit or  by  an  action  on  the  case  for  neg- 
lect of  corporate  duty,  and  mandamus  is  not 
designed  as  a  remedy  for  the  collection  of 
debts." 

The  judgment  of  the  court  below  will  be 
reversed,  with  directions  to  proceed  furtlier 
in  accordance  with  this  opinion.  All  the  Jus- 
tices concurring. 


PEOPLE  V.  WALKER.    (Or.  1,08a) 
(Supreme  Coart  of  California.    June  28,  1904.) 

EMBEZZLEMENT— INFOBMATION—OBIGINAI,   COM- 
PLAINT—DEPABTUBE— AGENCY— BAIL- 
MENT—LEOAI,  EFFECT. 
1.  An    information    charging   defendant    with 
embezzling  money  of  a  certain  company  receiv- 
ed by  him  as  its  agent  and  by  virtue  of  his 
employment  is  not  a  departure  from  the  original 
complaint  under  which  defendant  was  commit- 
ted,  charging  him   with  embezzling  money  in- 
trusted to  him  as  bailee. 

Department  1.  Appeal  from  Superior 
Court,  EI  Dorado  County;  M.  P.  Bennett, 
Judge. 

Charles  B.  Walker  was  prosecuted  for  em- 
bezzlement. From  an  order  setting  aside 
the  information,  the  people  appeal.  Re- 
versed. 

U.  S.  Webb,  Atty.  Gen.,  and  C.  N.  Post, 
Asst.  Atty.  Gen.  (C.  N.  Peters,  Dist.  Atty., 
of  counsel),  for  the  People.  William  C.  Bur- 
gess, for  respondent. 

SHAW,  J.  This  is  an  appeal  by  the  plain- 
tiff from  an  order  of  the  court  below  setting 
aside  the  Information.     The  motion  to  set 
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aside  the  Information  was  made  on  tbe 
grounds  tbat  the  defendant  had  not  been 
legally  committed,  and  tbat  the  offense  char- 
ged In  the  Information  was  not  the  same  as 
that  for  which  he  was  committed.  The  com- 
plaint on  which  he  was  arrested  charged  the 
defendant  with  the  embezzlement  of  $53  In 
money  belonging  to  the  Chicago  Crayon  Com- 
pany, which  had  been  theretofore  by  said 
company  Intrusted  to  the  defendant  "as 
bailee."  Upon  this  charge  the  preliminary 
examination  was  held,  and  thereupon  the  de- 
fendant was  committed  for  the  crime  of  em- 
bezzlement charged  in  the  said  complaint  or 
deposition.  tJpon  this  commitment  the  In- 
formation in  question  was  filed.  It  charges 
that  at  a  certain  time  and  place  the  defend- 
ant, "being  then  and  there  an  agent  or'  the 
said  company,  did,  "by  virtue  of  his  said  em- 
ployment, have,  receive,  and  take  Into  hla 
possession"  $53  in  money,  describing  It,  which 
was  then  and  there  the  property  of  said  com- 
pany, and  did  then  and  there  "willfully,  un- 
lawfully, and  feloniously  embezzle  and  fraud- 
ulently convert  and  appropriate  to  his  own 
use''  the  said  money.  The  objection  to  the 
information  Is  that  It  charges  the  defendant 
with  the  embezzlement  of  $53  received  by  him 
as  agent,  whereas  the  original  complaint,  to 
which  the  commitment  refers,  charged  the 
embezzlement  of  the  same  sum  of  money  al- 
leged to  have  been  Intrusted  to  him  as  bailee, 
and  It  Is  claimed  tbat  the  relation  of  bailee 
1b  different  from  that  of  agent,  and  hence 
that  this  constitutes  a  different  offense,  and 
is  a  departure  not  authorized  by  the  Code. 
TTpon  this  ground  tbe  information  was  set 
aside. 

Conceding  the  proposition  that  the  infor- 
mation must  follow  the  commitment,  and 
charge  the  same  offense,  or  one  necessarily 
Included  therein,  the  Attorney  General  con- 
tends that  the  information  In  question  does 
not  violate  this  rule.  In  this,  we  think,  be 
is  correct.  The  offense  charged  In  the  in- 
formation, though  stated  in  slightly  different 
language.  Is  essentially  tbe  same  as  that  for 
which  the  defendant  was  committed.  Every 
agent,  who,  by  virtue  of  his  employment,  re- 
ceives into  his  possession  the  property  of  his 
principal,  is,  as  to  that  property,  the  bailee 
of  his  principal  so  long  as  the  title  to  the 
property  remains  In  the  principal;  and  every 
bailee  who  by  the  owner  of  property  is  In- 
trusted with  it  is,  for  the  purpose  of  its  safe- 
keeping, the  agent  of  the  owner.  It  Is  im- 
material whether  the  bailee  receives  the  prop- 
erty directly  from  the  owner  or  from  tbird 
persons  on  behalf  of  tbe  owner.  In  either 
case  he  Is,  in  contemplation  of  law.  Intrusted 
with  the  property  of  the  owner,  and  is  an 
agent  as  well  as  a  bailee.  The  two  terms 
are,  with  respect  to  the  persons  and  property, 
and  the  particular  offense  here  involved,  but 
different  names  for  the  same  relation.  When, 
therefore,  the  information  charged  the  de- 
fendant with  embezzling  money  of  tbe  com- 
pany, received  by  blm  at  its  agent,  and  by 


virtue  of  his  said  employment,  it  did.  In  le- 
gal effect,  charge  him  with  embezzling  money 
of  the  company  Introsted  to  him  as  bailee 
by  the  company,  which  was  precisely  tbe 
crime  described  In  tbe  original  complaint,  and 
for  which  be  was  committed.  Tbe  court  er- 
red in  granting  the  motion. 

The  order  setting  aside  the  Information  li 
reversed,  and  the  cause  remanded  for  fur- 
ther proceedings  on  the  Information. 


We  concur: 
LOTTI,  J. 


YAM  DTKB,  J.;  ANGEL- 


(IM  Cal.  D 
ALEXANDER  ▼.  WILSON,  Sheriff,  et  al. 
(Sac  1,066.) 

(Supreme  0>nrt  of  California.    June  30,  19M.) 

BA.NKBUFTCT— DISCHABGB  —  AnjUniCATtOR  — 
FBOPEBTT  UNDEB  LXVT  TBOIC  STATE  COUBT. 

1.  The  county  government  law  (St.  1897,  pp. 
480,  481,  c  277)  provides  that,  if  a  sheriff  docs 
not  return  a  notice  or  process  without  delay,  he 
is  liable  to  the  party  agsrieved;  that,  if  the 
sheriff  to  whom  a  writ  of  execution  is  delivered 
neglects  to  levy  or  sell  property  of  the  judg- 
ment creditor,  he  shall  be  liable  to  the  creditor 
for  the  value  of  the  property ;  and  that  a  sber- 
iff  mu<t  execute  all  processes  and  orders  regn- 
lar  on  their  face,  and  issued  by  competent  author- 
ity. Bankr.  Act  July  1, 1898,  c.  541,  SOT,  30  Stat 
564  [U.  S.  Ck>mp.  St.  1901,  p.  84491,  provides  that 
a  lien  obtained  under  any  proceeding  at  law  or 
in  equity,  including  attachment,  which  was  be- 
gun against  a  person  within  four  months  be- 
fore the  filing  of  the  iwtitlon  in  bankruptcy  by 
or  against  such  person,  shall  be  dissolved  by  tlM 
adjudication  in  bankruptcy,  if  it  appear  that 
the  lien  was  obtained  while  the  defendant  was 
insolvent,  and  tbat  the  party  or  parties  to  be 
benefited  had  cause  to  believe  that  defendant 
was  insolvent  Plaintiffs,  who  had  reason  to 
believe  their  debtor  insolvent,  attached,  and  aft- 
er judgment  levied  on  the  attached  and  other 
property;  the  attadiment  having  been  levied 
within  four  months  of  proceedings  to  declare 
the  debtor  a  bankrupt  Held,  that  the  sheriS 
was  authorized  to  obey  an  order  of  the  bank- 
ruptcy court  restraining  a  sale  of  the  proi>erty. 

Department  1.  Appeal  from  Superior 
Court,  Lassen  (^nnty;   F.  A.  Kelley,  Judge. 

Action  by  Jules  Alexander  against  T.  W. 
Wilson,  as  sheriff  of  the  county  of  Lassen, 
and  another.  From  a  judgment  in  favor  of 
defendants,  plaintiff  appeals.    Affirmed. 

Garoutte  &  Goodwin,  for  appellant.  O.  L. 
Claflln  and  H.  D.  Burroughs,  for  respondents. 

TAN  DYKE,  J.  The  plaintiff,  aa  a  cred- 
itor of  the  firm  of  Anderson  &  Berry,  doing 
business  In  Lassen  county,  and  as  assignee 
of  other  creditors  of  said  firm,  commenced 
action  against  said  firm  September  19,  1899, 
In  the  superior  court  of  Lassen  county,  to 
recover  the  sum  of  $4,686.96,  and  at  tbe  same 
time  procured  an  attachment,  and  placed  the 
writ  in  the  hands  of  defendant  Wilson,  sher- 
iff of  said  Lassen  county,  who,  as  said  sher- 
iff, thereupon  attached  certain  property  be- 
longing to  said  Anderson  &  Berry,  and  made 
return  of  the  writ  October  9,  1899.  On  No- 
vember 29,  1899,  Judgment  wa«  entered  iB 
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said  action  In  favor  of  plaintiff  and  against 
defendants  therein,  Anderson  &  Berry,  for 
tlie  sum  of  $3,416.15  and  costs;  and  on  the 
same  day  execution  was  Issued  on  said  judg- 
ment and  placed  In  the  hands  of  said  Wilson, 
as  sheriff,  who  levied  the  same  upon  the  at- 
tached and  other  property  of  the  judgment 
debtors  therein,  and  advertised  the  sale  of 
said  property  to  take  place  December  9,  1899. 
Said  defendant  Wilson,  as  such  sheriff,  for 
the  reasons  hereinafter  stated,  failed  to  sell 
the  property  levied  upon,  or  to  realize  any 
sum  therefrom,  or  to  make  return  of  the  writ 
within  the  time  specified.  And  said  plaintiff 
brings  this  action  against  said  defendant 
Wilson,  as  such  sheriff,  and  the  Fidelity  & 
Deposit  Company  of  Maryland,  as  surety  on 
his  ofSclal  bond,  for  the  sum  of  $4,000  dam- 
ages. Findings  and  Judgment  went  for  the 
defendants  in  the  court  below,  from  which 
plaintiff  appeals  upon  a  bill  of  exceptions. 

The  findings  of  the  court  sustain  the  de- 
fense  to  the  action  Interposed  by  the  defend- 
ant Wilson,  and  they  are.  In  substance,  as 
follows:  That  after  the  levy  of  the  execu- 
tion Issued  upon  the  judgment  recovered  in 
the  action  of  Alexander  against  Anderson  & 
Berry  In  Lassen  county,  to  wit,  on  the  eth 
day  of  December,  1899,  said  Anderson  & 
Berry,  by  an  order  and  judgment  of  the  Dis- 
trict Court  of  the  United  States  In  and  for 
the  Northern  District  of  California,  were 
duly  declared  and  adjudged  to  be  bankrupt) 
within  the  Intent  and  meaning  of  the  act  of 
Congress  relating  to  bankruptcy.  That  two 
days  thereafter,  to  wit,  on  the  8th  day  of 
December,  1899,  the  said  order  and  Jndg- 
ment  was  duly  served  upon  said  defendant 
Wilson,  and  on  the  11th  day  of  December, 
1899,  the  defendant  Wilson  readvertlsed  for 
sale  under  the  execution  Issued  on  the  judg- 
ment obtained  by  the  jdalntlff  against  said 
Anderson  &  Berry,  already  mentioned,  prop- 
erty held  by  him  thereunder,  said  sale  to 
take  place  on  the  18th  day  of  December, 
1899,  but  tiiat  on  the  14th  day  of  December, 
1899,  the  District  Court  of  the  United  States 
in  and  for  the  Northern  District  of  Califor- 
nia, by  an  order  and  judgment  duly  given 
and  made,  restrained  and  enjoined  the  de- 
fendant Wilson  from  selling  any  of  said 
property;  setting  forth  the  said  Judgment 
and  order  in  hsDC  verba.  That  thereafter,  and 
before  the  18th  day  of  December,  1899,  a 
copy  of  said  order  and  judgment,  duly  cer- 
tified, was  delivered  to  and  served  upon  the 
defendant  Wilson,  as  In  said  order  directed, 
and  that  neither  said  order  and  judgment  de- 
claring Anderson  &  Berry  to  be  bankrupt, 
nor  the  order  and  judgment  restraining  and 
enjoining  the  defendant  Wilson  from  selling 
said  property  under  said  execution,  has  ever 
been  reversed,  vacated,  modified,  or  set  aside, 
but  they  remain  in  full  force  and  effect. 
That  said  proceedings  in  bankruptcy  were 
commenced  In  the  District  Court  of  the  Unit- 
ed States  in  and  for  the  Northern  District 
of  California  on  the  6th  day  of  December, 


1899,  and  that  said  proceedings  were  sttH 
pending  In  said  court.  It  Is  further  found 
that  the  lien  created  by  the  attachment, 
judgment,  and  execution  In  the  action  of 
Alexander  against  Anderson  &  Berry  was  ob- 
tained and  permitted  while  the  defendants  in 
said  action  were  insolvent,  and  that  its  en- 
forcement would  work  a  preference  in  favor 
of  the  plaintiff  In  said  action,  and  that  said 
plaintiff  and  his  assignors  had  reasonable 
cause  to  believe  that  the  said  defendants  An- 
derson &  Berry  were  Insolvent  and  in  con- 
templation of  bankruptcy  when  said  lien  was 
created,  and  that  said  Hen  was  sought  and 
permitted  In  fraud  of  the  provisions  of  the 
act  of  Congress  relating  to  bankruptcy;  that 
said  Anderson  &  Berry  were  Insolvent  on  the 
19th  day  of  September,  1899,  when  said  at- 
tachment was  levied,  and  thereafter  were 
continuously  insolvent  until  so  adjudged  on 
the  6th  day  of  December,  1899,  and  that  said 
plaintiff,  Alexander,  and  his  assignors  had 
reasonable  cause  to  believe  that  said  Ander- 
son &  Berry  were  Insolvent  during  the  whole 
of  said  period;  that  on  January  25,  1900,  the 
superior  court  of  Lassen  county,  by  an  order 
duly  given  and  made,  extended  the  time  for 
the  return  of  the  execution  in  the  action  of 
Alexander  against  Anderson  &  Berry,  and 
that  said  order  was  still  in  full  force  and  ef- 
fect, and  that  on  the  30th  day  of  April,  1901, 
the  defendant  Wilson  made  due  return  of 
said  execution;  that  plaintiff  has  not  been 
damaged  In  any  sum  whatever  on  account 
of  said  sheriff's  fallore  to  return  said  execu- 
tion. 

The  bill  of  exceptions  contains  specifica- 
tions of  insufficiency  of  evidence  to  support 
certain  findings,  but,  from  an  examination  of 
the  record,  we  are  satisfied  that  the  evidence 
is  sufficient  in  the  particulars  noted,  and  in 
fact  there  seems  to  be  no  point  made  in  that 
respect  in  the  argument  of  appellant's  coun- 
sel on  the  appeal.  The  main  point  in  the 
argument  seems  to  be  that  a  sheriff  holding 
property  of  a  judgment  debtor  under  levy  of 
an  execution  Issued  out  of  a  state  court  can- 
not refuse  to  sell  the  property  upon  demand 
of  the  execution  creditor,  and  thereafter  per- 
mit the  United  States  marshal  to  take  said 
property  from  bis  possession  upon  an  execu- 
tion Issued  out  of  the  United  States  court 
against  the  same  debtor.  And  counsel  refer 
In  support  of  this  contention  to  certain  sec- 
tions of  the  Political  Code  defining  the  duties 
of  the  sheriff. ,  The  first  of  these  sections  re- 
ferred to  provides  that,  if  the  sheriff  does 
not  return  a  notice  or  process  In  his  posses- 
sion, with  the  necessary  Indorsement  thereon, 
without  delay,  be  is  liable  to  the  party  ag- 
grieved in  the  sum  of  $200,  and  for  all  dam- 
ages sustained  by  him.  Section  4179.  The 
next  provides  that  if  the  sheriff  to  whom  a 
writ  of  execution  is  delivered  neglects  or 
refuses,  after  being  required  by  the  creditor 
or  his  attorney,  to  levy  upon  or  sell  any  prop- 
erty of  the  judgment  debtor  which  is  liable 
to  be  levied  upon  or  sold,  be  1b  liable  to  the 
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creditor  for  the  value  of  such  property.  Sec- 
tlon  4180.  And  tbe  otiier  section  referred  to 
provides  that  a  sberlfC  or  otber  ministerial 
officer  must  execute  all  processes  and  orders 
regular  on  their  face,  and  issued  by  com- 
petent authority.  Section  4187.  It  is  proper 
to  remark  that  these  sections  are  not  now 
In  force,  having  been  superseded  by  sections 
92,  03,  and  100  of  the  county  government  law 
(St  1897.  pp.  480,  481,  c.  277),  which,  how- 
ever, are  In  substance  the  same,  with  re- 
spect to  the  question  Involved.  The  appel- 
lant's counsel  contend  that,  having  levied 
upon  property  sufficient  to  satisfy,  at  least 
In  part,  the  demands  of  the  writ,  he  was  not 
Justified  in  falling  to  proceed  thereunder  and 
make  his  return  as  required  by  law.  But, 
as  the  findings  show,  the  sheriff  was  Inter- 
rupted and  prevented  by  superior  power  from 
executing  the  writ  In  question.  By  section 
67  of  the  bankruptcy  act  of  the  United  States 
of  1898  (Act  July  1,  1898,  c.  541,  30  Stat 
564  [U.  S.  Comp.  St  1901,  p.  3449])  it  Is  de- 
clared "that  a  lien  created  by,  or  obtained  In, 
pursuance  of  any  suit  or  proceeding  at  law 
or  in  equity,  Including  attachment  upon 
mesne  process,  or  a  Judgment  by  confession, 
which  was  begun  against  a  person  within 
four  months  before  the  filing  of  a  petition  in 
bankruptcy  by  or  against  such  person  shall 
be  dissolved  by  the  adjudication  of  such  per- 
son to  be  a  bankrupt  If  it  appears  that  said 
lien  was  obtained  and  permitted  while  the 
defendant  was  insolvent  and  at  his  instance, 
and  enforcement  will  work  a  preference,  or 
that  the  party  or  parties  to  be  benefited  there- 
by had  reasonable  cause  to  believe  the  de- 
fendant was  Insolvent  or  In  contemplation 
of  bankruptcy."  As  already  shown,  it  ap- 
pears from  the  findings  In  this  case  that  the 
firm  of  Anderson  &  Berry  were  Insolvent  at 
the  time  the  plaintiff  commenced  his  action 
and  attached  their  property.  Not  only  this, 
but  plaintiff  and  his  assignors  had  reasonable 
cause  to  believe  that  they  were  Insolvent  and 
that  said  attachment  was  created  and  the 
lien  sought  in  fraud  of  the  provisions  of  the 
bankruptcy  law  referred  to.  Attachment  was 
levied  on  the  19th  of  September,  and  the  ad- 
judication In  bankruptcy  on  the  6th  of  De- 
cember following — less  than  two  months — 
whereas  the  bankruptcy  law  provides  that  an 
attachment  or  Judgment  lien  levied  within 
four  months  Is  rendered  null  and  void  and 
is  absolutely  dissolved  by  an  adjudication  in 
bankruptcy.  In  re  Kemp  (D.  C.)  101  Fed. 
689;  In  re  Breslauer  (D.  C.)  121  Fed.  910. 
In  Clarke  v.  Larremore,  188  IT.  S.  486,  23 
Sup.  Ct  363,  47  L.  £3d.  655,  It  appears  that 
after  the  sheriff  had  sold  under  an  execution, 
and  while  the  money  was  still  in  his  hands, 
and  within  the  time  allowed  for  the  return  of 
the  execution,  upon  a  petition  in  bankruptcy 
being  filed  against  the  Judgment  debtor,  It 
was  held  that  the  money  did  not  belong  to 
the  Judgment  creditor,  but  went  under  sec- 
tion 67  of  the  bankruptcy  act  of  1898,  to 
the  trustee  In  banluruptcy.    The  court  In  Its 


opinion,  says:  "As  Judgment,  execution,  and 
levy  were  all  within  four  months  prior  to  tbe 
filing  of  the  petition  in  bankruptcy,  tbe  lien 
created  thereby  became  null  and  void  on  tlie 
adjudication  In  bankruptcy."  This  nullity 
and  invalidity  related  back  to  the  time  of  the 
entry  of  the  judgment  and  affect  tliat  and  all 
subsequent  proceedings.  The  language  of  the 
statute  is  not  "when,"  but  "in  case  he  is  ad- 
judged a  bankrupt"  and  the  lien  obtained 
through  these  legal  proceedings  was  by  ad- 
judication rendered  null  and  void  from  its 
inception.  The  court  further  proceeds  to  say 
that  the  rights  of  tbe  creditor  were  subject 
to  Interception,  and  the  bankruptcy  proceed- 
ings operated  as  such  Interception.  "Tbey 
took  away  the  foundation  upon  which  the 
rights  of  the  creditor,  obtained  by  judgment, 
execution,  levy,  and  sale,  rested.  Tbe  duty 
of  the  sheriff  to  pay  the  money  over  to  the 
Judgment  creditor  was  gone,  and  that  mone:r 
became  tbe  property  of  the  bankrupt  and 
was  subject  to  the  control  of  his  representa- 
tive In  bankruptcy."  Citing  a  number  of 
cases.  Many  other  cases  to  tbe  same  effect 
might  be  referred  to,  but  it  is  altogetber  un- 
necessary. The  bankruptcy  court  has  Juris- 
diction to  order  a  sheriff  holding  property 
of  a  bankrupt  imder  attachment  levied  with- 
in four  months  before  the  ffiing  of  a  pe- 
tition In  bankruptcy  to  deliver  the  same  to 
the  trustee  In  bankruptcy,  or,  where  property 
has  been  sold,  to  order  the  proceeds  to  be 
delivered  over  to  such  trustee.  Tbe  attacb- 
ment  judgment  and  execution  In  the  case  of 
Alexander  v.  Anderson  &  Berry  were  ren- 
dered absolutely  void  by  the  order  adjudicat- 
ing Anderson  &  Berry  bankrupts,  and  any 
sale  under  the  execution,  after  such  adjudica- 
tion, would  have  also  been  void,  and,  if  it 
bad  been  made,  the  proceeds,  as  already 
shown,  would  have  remained  the  property  of 
tbe  bankrupt  Under  the  findings  and  the 
law,  the  defendant  sheriff  seems  to  have 
been  entirely  Justified  la  the  course  he  pur- 
sued. 
The  Judgment  is  affirmed. 

We  concur:   ANGBLLOTTI,  J.;  SHAW,  J. 


main 
BORCHARD  r.  BOARD  OP  SUPRS  OF 
VENTURA  COUNTY.     (S.  F.  3,670.) 

(Supreme  Court  of  California.    June  30,  1904.) 

WBEr  OP  BEVIEW— CONTBADICTINQ  EETOBN— IS" 
COEPORATIOS  OF  CITT— PETITION — AFFIDA- 
VITS— COUNTY  SUPERV1S0B8— JUBISDICTION— 
AFFIOA.VIT    0»    P0BL1CA.TI0N— KLECTIOH    HO- 

ncE. 

1.  The  return  to  a  writ  of  review  may  not  be 
contradicted  by  afiidavits  of  petitioner. 

2.  The  writ  of  review  lies  only  to  review  the 
exercise  of  judicial  functions  in  excess  of  juris- 
diction. 

3.  The  petition  for  Incorporation  of  a  oit.r 
which  St.  1883.  p.  94,  c.  49,  %  2,  as  amended  by 
St.  1889.  p.  371.  c  251,  provMes  shall  sttte 
the  population  "as  nearly  as  n-  y  be,"  i«  oiffi- 
dent  where  it  alleges  that  it  states  the  popuU* 
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tion  "oB  nearly  as  tbe  aame  can  be  stated  bj 
your  petitioners." 

4.xnongh  affidavitB  accompanyinir  a  petition 
for  incorporation  of  a  city  are  dated  Mardt 
13tb,  while  the  petition  was  filed  April  7tfa,  but 
they  show  that  a  certain  number  of  electors  had 
signed  the  petition  on  March  13th,  they  are 
sufficient;  the  presumption  being  that  the  state 
of  facts  shown  continued,  and  it  l)eing  for  the 
opponents  of  incorporation  to  show  on  the  hear- 
ing that,  by  death  or  departure  from  the  dis- 
trict, the  number  had  been  reduced  below  that 
required. 

5.  The  jurisdiction  of  a  board  of  county  su- 
pervisors in  the  matter  of  the  incorporation  of 
a  city  is  not  affected  by  the  insufficiency  of  the 
affidavit  of  publication  filed  with  the  petition 
and  affidavits  of  electors,  a  sufficient  affidavit  of 
publication  having  been  filed  before  they  reach- 
ed their  final  determination. 

6.  The  action  of  the  l>oard  of  snjwrviBon  of  a 
county  in  the  matter  of  the  incorporation  of  a 
city  bx  determining  the  boundaries  is  legisla- 
tive, and  in  canvassing  the  returns  and  an- 
nouncing the  result  is  ministerial,  and  therefore 
cannot  be  reviewed  under  a  writ  of  review. 

7.  As  the  municipal  incorporation  act  of  1888 
eaUa  for  an  election  notice,  either  by  publica- 
tion or  by  posting,  it  is  sufficient,  where  it  is 
^ven  botn  ways,  if  it  is  given  properly  either 
way. 

In  Bank.  Writ  of  review  by  J.  E.  Borch- 
ard  against  the  board  of  Buperylsors  of  Ven- 
tura county.    Writ  discharged. 

T.  O.  Toland  and  M.  J.  Bogers  (Barnes 
&  Selby,  of  counsel),  for  petitioner.  Black- 
stock  ft  Orr  and  L  M.  Stewart,  tor  respond* 
cnt. 

HENSHAW.  3.  PetlUoner  sues  out  this 
writ  of  review  to  test  tlie  validity  of  the 
proceedings  of  tbe  board  of  supervlsoTs  of 
"Ventura  county,  resulting  In  the  incorpora- 
tion of  the  city  of  Oznard.  The  proceedings 
were  had  under  tbe  municipal  incorporation 
bill  of  1883. 

The  board  of  supervisors  made  return 
allowing  the  proceedings  bad  before  them. 
Petitioner  has  filed  aflldavlts  attacking  the 
return  so  made,  and  asks  us  to  consider 
tbese  affldavits,  and.  In  effect,  amend  the 
retom.  Tbls  we  may  not  do.  Where  tbe 
Jurisdiction  of  an  inferior  tribunal  turns  up- 
on a  disputed  question  of  fact,  and  tbe  evi- 
dence before  that  tribunal  is  not  made  a 
part  of  the  return,  the  court  of  review  may 
call  upon  tbe  Inferior  tribunal  to  certify  tbe 
evidence  upon  which  It  acted.  Whitney  y. 
S.  P.  Fire  Department,  14  Cal.  479,  501;  Los 
Angeles  t.  Young,  118  Cal.  295,  60  Pac.  634, 
62  Am.  St  Rep.  234;  In  re  Madera  District, 
92  Cal.  296,  28  Pac.  272,  675,  14  L.  R.  A.  755, 
27  Am.  St.  Rep.  IOC;  Stumpf  v.  Supervisors, 
ISl  Cal.  864,  03  Pac.  663,  82  Am.  St.  Rep. 
350.  And  tbe  findings  of  fact  prepared  by 
the  Inferior  tribunal,  and  voluntarily  sent  us 
with  the  record,  may  be  resorted  to  when 
tbe  propor  disposition  of  tbe  case  renders 
tbelr  consideration  necessary.  Blair  v.  Ham- 
ilton, 82  Cal.  40;  Lowe  v.  Alexander,  16  Cal. 
800:  4  Ency.  of  Pleading  ft  Practice,  p.  265. 
Bat  tbls  Is  tbe  limit  to  which  tbe  court  will 
go  under  this  writ  The  record  returned  Im- 
ports absolute  verity,  and  evidence  aliunde 


will  not  be  received  to  contradict  It  De 
Pedrorena  v.  Superior  Court  80  CaL  144,  22 
Pac.  71;  In  re  Grove  Street  61  Cal.  443; 
Ex  parte  Stemes,  77  Cal.  166,  10  Pac.  275, 
11  Am.  St.  Rep.  251;  Roe  v.  Superior  Court 
60  Cal.  03;  HofCmann  v.  Superior  Court,  79 
CaL  475,  21  Pac.  862;  Sayers  v.  Superior 
Court  84  Cal.  642,  24  Pac.  296;  Deer  v.  High- 
way Com'rs,  109  111.  379;  Butlans  v.  Wor- 
cester, 20  Pick.  71;  Mendon  v.  Worcester 
Com'rs,  6  Allen,  13;  Spelling,  Ex.  Rel.  {  2021. 

It  is  too  well  settled  to  require  tbe  citation 
of  authorltlee  that  tbe  writ  of  review  runs 
to  inferior  tribunals,  boards,  or  officers  ex- 
ercising Judicial  functions  solely  to  correct 
errors  In  excess  of  Jurisdiction,  or.  In  other 
words,  to  confine  such  tribunals  and  officers 
exercising  judicial  functions  to  their  proper 
Jurisdiction.  It  may  not  be  used  to  correct 
errors  or  irregularities  within  the  jurisdiction 
of  tbe  Inferior  tribunal,  nor  will  it  ever  lie 
to  review  a  purely  le^slatlve  or  executive 
act  Farmers'  &  Merchants'  Bank  v.  Board 
of  Equalization,  07  Cal.  818,  32  Pac.  812; 
White  V.  Superior  Court  110  Cal.  60,  42  Pac. 
480;  Qnlnchard  v.  Trustees  of  Alameda,  113 
Cal.  664,  45  Pac.  856. 

Under  section  2  of  the  municipal  Incorpora- 
tion act  of  1883  (St  1883,  p.  94,  c.  49),  as 
amended  March  10,  1889  (St  1889,  p.  871, 
C.  251),  tbe  Jurisdiction  of  the  board  of  super- 
visors Is  obtained  by  filing  a  proper  petition, 
tberein  mentioned,  together  with  the  affi- 
davit of  three  qualified  electors  residing  with- 
in the  limits  of  the  proposed  corporation,  as 
prima  fade  evidence  of  the  requisite  number 
of  bona  fide  signers  to  tbe  petition,  and  tbe 
publication  of  such  petition  for  at  least  two 
weeks  before  the  time  at  which  It  Is  present- 
ed. In  some  newspaper  printed  and  published 
in  such  county,  together  wltb  a  notice  stat- 
ing the  time  of  meeting  of  tbe  board  at 
which  the  petition  will  be  presented.  It  may 
be  conceded,  but  only  for  tbe  purposes  of  tbls 
case,  that  tbe  board  of  supervisors.  In  de- 
termining that  a  proper  petition  has  been 
so  presented,  supported  by  a  proper  affidavit 
that  notice  was  published,  acts  judicially,  or 
at  least  quasi  judicially,  and  that  its  deter- 
mination upon  these  matters  is  therefore  sub- 
ject to  review.  People  v.  Town  of  Linden, 
107  Cal.  94,  40  Pac.  115. 

Objection  is  made  to  the  petition  presented 
to  the  board  of  supervisors: 

1.  That  tbe  number  of  inhabitants  resid- 
ing within  tbe  boundaries  of  the  proposed 
corporation  was  not  stated  "as  nearly  as  may 
be,"  and  In  this  regard  it  is  said  that  no 
facts  are  given  as  a  basis  for  tbe  number 
stated,  no  census  seems  to  have  been  taken, 
and  that  the  petition.  In  terms,  says  that 
"more  than  500  and  not  to  exceed  3,000  per- 
sons reside  within  the  proposed  boundaries, 
herein  above  particularly  described,  ♦  »  • 
and  that  the  number  of  Inhabitants  therein, 
according  to  the  best  knowledge.  Informa- 
tion, and  belief  of  your  petitioners.  Is  2,000." 
It  Is  argued  that  the  clause  "as  nearly  as 
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the  same  can  be  stated  by  your  petitioners" 
Is  not  a  compliauce  with  the  terms  of  the 
law,  which  requires  the  number  to  be  stated 
"as  nearly  as  may  be,"  But  as  the  law  con- 
templates that  the  petitioners  are  the  ones 
who  shall  state  the  population  "as  nearly  as 
may  be,"  when  they  have  stated  it  as  near- 
ly as  It  "can  be  stated  by  them"  they  would 
seem  to  have  strictly  complied  with  the  law; 
and,  Indeed,  the  declaration  In  this  regard 
Is  much  more  definite  than  that  In  People  v. 
aty  of  Riverside,  70  Cal.  461,  11  Pac.  759, 
where  this  court  declared  that  stating  the 
number  of  inhabitants  to  be  "about  3,000" 
sufficiently  conformed  to  the  requirement  of 
(ho  act. 

2.  Objection  is  made  to  the  sufficiency  of 
the  affidavit  of  the  three  electors.  In  this 
the  sufficiency  of  the  affidavit  as  to  form 
and  substance  Is  not  disputed,  but  it  Is  urged 
that  as  the  affidavit  was  dated  upon  March 
13,  1903,  and  filed  with  the  petition  upon 
April  7th  following,  it  does  not  comply  with 
the  requirements  of  the  municipal  Incorpora- 
tion act,  because  it  only  establishes  the  con- 
ditions existing  upon  March  13th.  It  Is 
shown,  however,  by  the  affidavit,  that  78 
electors  residing  within  the  proposed  corpora- 
tion had  signed  the  petition  on  the  13th  of 
March,  and  the  presumption  Is  that  the  state 
of  facts  thus  shown  to  exist  continued.  It 
was  incumbent  upon  the  opponents  of  incor- 
poration to  have  made  proof  upon  the  hear- 
ing that,  by  death  or  departure  from  the 
district,  the  number  bad  been  reduced  below 
that  requisite  under  the  law,  Kidder  v.  Stev- 
ens, 60  Cal.  414;  Windhaus  v,  Bootz,  92  Cal, 
617,  28  Pac.  557.  Moreover,  while  the  peti- 
tion was  presented  upon  April  7th,  the  board 
of  supervisors  continued  the  bearing  of  all 
matters  connected  with  it  from  time  to  time 
until  the  10th  day  of  May,  when,  as  the 
record  shows.  In  regular  session.  It  "proceed- 
ed to  the  further  bearing  of  said  petition, 
and  took  evidence  oral  and  docimientary  up- 
on the  allegations  thereof,  and  also  heard  the 
protests  and  objections  of  various  and  sun- 
dry persons  interested  therein  objecting  to 
the  proposed  boundaries  and  limits  of  said 
proposed  corporation.  •  •  •  From  which 
evidence  and  hearing  it  appears  to  the  sat- 
isfaction of  the  board,  and  it  does  hereby 
find  and  determine  the  following."  Then 
follow  findings  upholding  the  sufficiency  of 
the  petition  as  to  all  matters  here  question- 
ed. These  findings,  being  a  part  of  the  rec- 
ord certified  to  us,  may  be  resorted  to  In  aid 
of  the  determination  of  the  question.  Blair 
V.  Hamilton,  32  Cal.  49;  Lowe  v.  Alexander, 
15  Cal.  300;  4  Ency,  of  Pleading  &  Practice, 
p.  205. 

3.  It  is  said,  however,  that  the  affidavits 
of  publication  filed  April  7th  with  the  peti- 
tion and  with  the  affidavit  of  the  three  elect- 
ors was  insufficient,  and  that  the  board  of 
supervisors  therefore  had  no  jurisdiction  to 
continue  the  matter  for  hearing  and  deter- 
mination, as  they  did.    As  has  been  stated. 


they  continued  the  consideration  and  taearhig 
tUl  May  7th,  then  agahi  till  May  Qth,  and 
then  again  until  May  16tb,  for  the  purpose 
of  taking  evidence  and  hearing  objections 
to  the  proposed  incorporation.  Upon  May 
7th  the  affidavit  of  publication  in  the  Oxnard 
Courier  was  filed,  and  this  affidavit  in  all 
respects  complies  with  the  law.  Certain  de- 
fects are  alleged  to  exist  as  to  the  earlier 
affidavits  of  publication,  which,  it  is  contend- 
ed, render  them  insufficient  In  law.  How- 
ever this  may  be,  when  the  supervisors  final- 
ly came  to  act,  and  when,  for  the  first  time, 
they  reached  their  determination  upon  the 
matter,  an  affidavit  sufficient  In  all  respects 
was  filed  In  proof  of  the  publication  of  no- 
tice required  by  the  municipal  incorporation 
bin.  The  supervisors  unquestionably  had 
the  power  to  continue  their  sittings  from 
time  to  time,  even  If  it  be  conceded  that  their 
jurisdiction  to  determine  was  not  complete 
until  a  sufficient  affidavit  of  publication  had 
been  presented  to  them.  Indeed,  It  would 
have  been  in  strict  accord  with  legal  pro- 
priety and  procedure,  if  question  had  arisen 
as  to  the  sufficiency  of  this  affidavit,  to  con- 
tinue their  hearing  in  order  to  be  the  better 
advised  upon  the  matter,  or  in  order.  If  such 
were  the  fact,  that  additional  evidence  by 
way  of  a  proper  affidavit  should  be  present- 
ed to  them  before  reaching  their  final  deter- 
mination, 

4.  We  have  now  considered  all  of  the  ques- 
tions arising  In  this  proceeding  which  by  the 
utmost  liberality  can  be  said  to  be  properly 
before  us  under  this  writ  of  review.  In  all 
other  matters  the  action  of  the  supervisors 
Is  either  legislative,  ministerial,  or  executive, 
and,  whatever  may  be  the  errors  committed 
by  them  in  their  disposition  of  such  matters, 
those  errors  are  not  reviewable  under  this 
writ.  Thus  their  power  to  determine  the 
boundaries  la  legislative.  Ternon  v.  Board 
of  Supervisors  (Cal.)  76  Pac.  253.  In  can- 
vassing the  returns  and  In  announcing  the 
result,  their  duties  were  ministeriaL  Cala- 
veras Co.  V.  Brockway,  30  Cal.  325;  People 
▼.  Walter,  68  N.  Y.  403;  Clark  v,  Buchanan, 
2  Minn.  346  (Gil.  298);  McCrary  on  Elec- 
tions, i  268.  The  law  under  which  they  were 
operating,  from  the  moment  when  they  deter- 
mined upon  the  sufficiency  of  the  petition 
presented  to  them,  and  established  bounda- 
ries, was  mandatory,  purely,  and  vested  them 
with  no  discretion  whatsoever.  The  board 
"shall"  give  notice  of  the  election,  "shall" 
proceed  to  canvass  the  votes  cast,  "shall" 
declare  such  territory  duly  incorporated,  and 
"shall"  cause  a  copy  of  their  order  so  declar- 
ing, duly  certified,  to  be  filed  in  the  office  of 
the  Secretary  of  State.  Therefore,  even  If 
the  board,  in  the  doing  of  these  things, 
should  have  been  guilty  of  such  irregulari- 
ties and  misconduct  as  to  vitiate  the  elec- 
tion, no  relief  could  be  granted  in  this  pro- 
ceeding. In  Stumpf  V.  Board  of  Supervisors. 
131  Cal.  304,  03  Pac.  663,  82  Am.  St  Rep. 
350,  it  is  said  that  the  statute  authorizing 
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tbe  formation  of  sanitary  districts  requires 
tbat  tbe  order  or  pro<damatlon  calling  an 
election  "shall  be  posted  for  four  successive 
weeks  prior  to  tbe  election  in  three  public 
places  within  the  proposed  district,  and  shall 
be  published,"  etc.  The  opinion  declares, 
"Without  such  posting,  the  election  was  void, 
and  tbe  subsequent  declaration  of  the  board 
of  snpervlsorB  to  the  effect  that  the  Temple- 
ton  sanitary  district  was  duly  organized  is 
a  nullity."  This  is  said  In  proceedings  un- 
der a  writ  of  review,  and,  while  the  declara- 
tion Is  true  in  point  of  law,  the  purview  of 
tbe  writ  was  unduly  extended  when  it  was 
announced  In  that  proceeding.  We  have  al- 
ready pointed  out  that  the  action  of  the  su- 
pervisors in  canvassing  the  returns  and  de- 
claring the  result  was  ministerial,  purely, 
and  by  no  extension  of  tbe  rule  or  stretch 
of  reasoning  can  it  be  said  tbat  the  issuance 
of  an  election  proclamation  or  notice  is  a 
judicial  act  But  as  in  this  particular  case 
it  may  be  of  benefit  to  dispose  of  the  ques- 
tion of  the  sutticiency  of  the  election  notice, 
it  may  be  said  tbat  tbe  act  calls  for  a  no- 
tice, either  by  publication  or  by  posting. 
From  excess  of  caution,  the  supervisors  re- 
quired both.  But  as  the  law  Itself  does  not 
require  both,  If  either  the  publication  or  the 
posting  was  sufficient,  within  tbe  law,  the 
notice  Itself  was  sufficient  That  tbe  publi- 
cation was  In  fact  sufficient  fully  appears 
from  tbe  return  here  made,  showing,  first 
tbe  order  of  tbe  supervisors  that  notice  be 
published,  in  the  form  prescribed,  for  at  least 
two  weeks  prior  to  such  election,  in  the  Ox- 
nard  Courier,  "which  is  a  weekly  newspaper 
of  general  circulation,  printed,  published 
and  circulated  within  said  proposed  bound- 
aries, as  the  same  are  established  and  de- 
fined by  tills  board  of  supervisors."  Follow- 
ing this,  upon  tbe  23d  day  of  June,  Is  the 
affidavit  of  tbe  printer  and  publisher  of  tbe 
Qxnard  Courier,  sufficient  in  form  and  sub- 
stance, showing  the  required  publication, 
which  affidavit  was  filed  upon  the  26tb  day 
of  June,  before  the  time  when  the  board  of 
supervisors  proceeded  to  canvass  the  returns. 
It  appearing  from  the  foregoing  that  tbe 
proceedings  of  the  board  of  supervisors,  bad 
in  the  above-entitled  matter,  were  within 
their  Jurisdiction,  the  writ  is  discharged. 

We  concur:  McFAKLAND,  J.;  SHAW, 
J.;  ANGELLOTTI,  J.;  VAN  DYKE>  J.; 
LOniOAN,  J. 


M  Cal.  M 

PEOPIiB  V.  KERRICK.     (Cr.  1,153.) 
(Supreme  Court  of  California.    July  2,  1904.) 

CBIHIRAI,  XAW — rOBMKR  JEOPABDT— IDENTITT 
OF  OFFENSE — ^EITBCT  OF  DISMISSAL — SECOND 
PBOSECUTIONB — SETTING  ASIDJC  DISMISSAI.. 

1.  The  offense  of  altering  the  brands  on  cattle 
■with  intent  to  stea!  the  same,  created  by  Pen. 
Code,  i  357,  is  not  a  necessary  element  of  the 
offense  of  grand  larceny  of  the  cattle,  nor  neces- 
sarily   included    therein    within    Pen.    Code,    f 


11S9,  providing  that'  the  jury  may  convict  de- 
fendant of  any  offense  necessarily  included  in 
that  charged,  so  that  a  conviction  of  the  former 
cannot  be  had  under  an  information  charging 
the  latter,  and  a  conviction  or  acquittal  of  the 
latter  is  no  bar  to  a  prosecution  for  the  former. 

2.  A  larceny  of  cattle  completed  on  one  day 
by  driving  them  out  of  the  pasture  where  they 
were  kept  by  the  owner,  with  intent  to  steal  the 
same,  is  a  distinct  offense  from  that  of  clianging 
the  brands  and  marks  on  the  cattle  on  the  fol- 
lowing da^,  80  as  to  prevent  identification;  and 
a  conviction  or  acquittal  of  the  former  Is  no 
bar  to  a  prosecution  for  the  latter. 

3.  Under  Pen.  Code,  §  1387,  providing  that  an 
order  for  dismissal  is  not  a  bar  to  a  subsequent 
prosecution  when  the  offense  is  a  felony,  a  dis- 
missal, on  motion  of  the  district  attorney,  of 
a  prosecution  for  grand  larceny  of  cattle  is  no 
bar  to  a  subsequent  prosecution  for  changing 
the  brands  on  the  cattle,  in  violation  of  Pen. 
Code,  5  357,  even  conceding  that  a  conviction  or 
acquittal  of  the  former  would  be  a  bar  to  a 
prosecution  for  the  latter,  as  both  are  felonies. 

4.  Pen.  Code,  i  1387,  providing  that  an  order 
of  dismissal  is  not  a  bar  to  a  suDscquent  prose- 
cution when  the  offense  is  a  felony,  is  not  in 
conflict  with  any  constitutional  provision. 

5.  Under  Pen.  Code,  |  1387,  providing  that  an 
order  of  dismissal  is  not  a  bar  to  a  subsequent 
prosecution  when  the  offense  is  a  felony,  it  is  not 
necessary,  when  a  case  has  been  dismissed  on 
motion  of  the  district  attorney,  to  set  aside 
such  judgment  of  dismissal  before  entertaining 
a  second  prosecution. 

Commissioners'  Decision.  Department  1. 
Appeal  from  Superior  Court,  Fresno  County; 
H.  Z.  Austin,  Judge. 

Marlon  Kerrick  was  convicted  of  altering 
tbe  marks  and  brands  on  cattle  with  Intent 
to  steal  tbe  same,  and  appeals.    Affirmed. 

W.  D.  Tupper  and  Thompson  &  Prince,  for 
appellant  U.  S.  Webb,  Atty.  Gen.,  C.  N. 
Post,  Asst.  Atty.  Gen.,  Geo.  W.  Jones,  Dlst 
Atty.,  and  S.  C.  St  John,  Dep.  Atty.,  for 
tbe  People. 


GRAY,  C.  Tbe  defendant  was  convicted 
of  tbe  crime  defined  in  section  357  of  the  Pe- 
nal Code,  of  altering  and  defacing  tbe  marks 
and  brands  on  certain  22  head  of  cattle,  with 
intent  to  steal  the  same,  and  prevent  tbe  iden- 
tification thereof.  He  appeals  from  the  Judg- 
ment and  from  an  order  denying  him  a  new 
trial. 

At  tbe  trial  It  was  admitted  by  the  prose- 
cution that  the  defendant  bad  theretofore 
been  duly  tried  upon  an  information  char- 
ging him  with  the  larceny  of  tbe  same  cattle 
referred  to  in  this  information,  and  that  at 
such  former  trial  the  same  evidence  was  used 
by  the  prosecution  concerning  the  alteration 
of  the  marks  and  brands  of  the  cattle  In 
question  as  was  presented  by  tbe  people  in 
this  trial.  Also  that  said  former  trial  result- 
ed in  a  disagreement  of  the  Jury,  no  verdict 
being  foimd.  The  defendant  then,  in  sup- 
port of  bis  plea  of  former  acquittal  and  once 
in  jeopardy,  offered  to  prove  tbat  on  motion 
of  the  district  attorney,  made  on  tbe  ground 
tbat.  In  his  opinion,  the  evidence  tbat  could 
be  adduced  upon  a  retrial  would  be  insuffi- 
cient to  convict  the  defendant,  a  Judgment 
and  order  of  the  court  was  duly  made  and 
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entered  dlsmlsring  the  Informatloii  In  tald 
grand  larceny  case.  The  court  excluded  the 
offered  evidence,  and  upon  this  ruling  arisea 
the  only  question  presented  upon  tlila  appeal. 
The  action  of  the  court  In  excluding  the  of- 
fered evidence  may  Iw  upheld  on  two 
grounda: 

1.  No  conviction  could  be  had  of  the  crime 
defined  In  section  857  of  the  Penal  Code  un- 
der an  Information  charging  only  grand  lar- 
ceny. The  former  crime  Is  not  In  any  sense 
a  necessary  element  of  the  latter,  nor  can  It 
be  said  to  be  "Necessarily  Included"  In  the 
latter.  Section  1159  of  the  Penal  Code  pro- 
vides that  "the  jury  may  find  the  defendant 
guilty  of  any  offense  the  commission  of  which 
Is  necessarily  Included  In  that  with  which 
he  is  charged."  To  he  "necessarily  Included" 
In  the  offense  charged,  the  lesser  offense 
must  not  only  be  part  of  the  greater  In  fact, 
but  It  must  be  embraced  within  the  legal 
definition  of  the  greater  as  a  part  thereof. 
"To  entitle  a  defendant  to  the  plea  of  autre- 
fois convict  or  acquit.  It  Is  necessary  that  the 
offense  charged  be  the  same  In  law  and  fact." 
People  V.  Helblng,  61  CaL  020.  It  seems, 
from  the  record  before  us,  that  the  two 
crimes  were  not  only  distinct  In  taw,  but 
also  In  fact  The  larceny  of  the  cattle  was 
completed  on  the  27th  day  of  March,  1902,  by 
driving  them  out  of  a  pasture  where  they 
were  kept  by  the  owner,  with  Intent  to  steal 
them.  The  marks  and  brands  were  changed 
the  day  following,  to  prevent  Identification. 
Here  were  two  separate  and  distiuct  criminal 
acts,  committed  on  different  dates,  each  con- 
stituting a  crime  In  fact  as  well  as  in  law, 
and  each  being  also  entirely  distinct  In  name 
and  statutory  definition,  and  neither  consti- 
tuting a  necessary  incident  to  or  part  of  the 
other.  People  v.  Bently,  77  Cal.  7,  18  Pac 
799,  11  Am.  St.  Rep.  225;  People  ▼.  Devlin 
(Cal.)  76  Pac.  900. 

2.  Anoth«r  reason  why  the  objection  was 
properly  sustained  Is  found  In  the  fact  that 
each  of  the  prosecutions  was  for  a  felony, 
and  a  Judgment  of  dismissal  on  motion  of  the 
district  attorney  does  not  bar  a  second  pros- 
ecution In  case  of  a  felony,  even  assuming 
that  there  was  but  one  offense,  or  that  the 
one  offense  was  Included  In  the  other.  Sec- 
tion 1387,  Pen.  Code.  This  section  is  not  in 
conflict  with  any  prorision  of  the  Constitu- 
tion. Nor  Is  It  necessary,  where  the  case 
has  merely  been  dismissed  on  motion  to  set 
aside  such  previous  Judgment  of  dismissal  be- 
fore the  court  would  be  authorized  to  enters 
tain  a  second  prosecution  for  a  felony. 

The  Judgment  and  order  should  be  affirm- 
ed. 

We  concur:    COOPER,  0.;  SMITH,  O. 

For  the  reasons  given  in  the  foregoing  opin- 
ion, the  Judgment  and  order  are  affirmed: 
VAN  DYKE,  J.;  SHAW.  J.;  ANGELLUT- 
TI,J. 


0.**  oai.  U) 
ADAMS  et  al.  ▼.  HOPKINS  et  al.     (&  V. 

1,767.)» 
(Supreme  Court  of  California.    Joly  1,  1904.) 


nKEOB— COIfSIBUCTION— OOMDUOT  OF  : 

TKOHNICAI.  WOBDS — QOANTTTT  OF  IiAND 
OBANTKU — IltDEniflTBIfESS  OF  OESCRIPTION— 
EFFECT  —  UIOTATIONS— FABTlnON  PBOOEID- 
IROS— KATUSK  OF  BUUQITIFF'a  ACTIOR— FIND- 
INGS —  KVIDBHOB  —  BBOOBDinO  STATUTES  — 
FOWEB  OF  ATTOBNET. 

1.  Under  Code  Civ.   Proc  I  SIS,  whidi  re- 

?iuires  seisin  or  possession  within  five  years  be- 
ore  the  commencement  of  an  action  to  recover 
real  proper^  or  the  possession  thoeof,  and  Civ. 
Code,  i  1007,  providing  that  five  years'  occu- 
pancy of  land  confers  title  by  prescription,  an 
action  for  partition  of  land  orfginallv  granted 
by  the  Mexican  nation,  brought  within  five 
years  from  the  issuance  of  the  patent  therefor, 
was  brought  in  time. 

2.  Code  Civ.  Proc.  i  S43,  barring  actions  for 
relief  not  otherwise  provided  for  after  four 
years,  has  no  application  to  suits  for  partition. 

5.  The  statute  of  limitations  never  bars  parti- 
tion as  between  tenants  in  common,  and  aJSects 
partition  proceedings  only  where  the  land 
sought  to  be  divided  has,  by  prescriptiao,  be- 
come vested  in  another. 

4.  The  statute  of  limitations  is  a  positive  rule 
of  law,  which  must  be  enforced  by  the  conrts 
when  pleaded  and  found  applicable,  and  when  it 
does  not  appl^  It  must  lie  so  held. 

6.  In  partition  proceedings  It  is  not  necessary 
to  specifically  find  an  ouster  of  certain  co-ten- 
ants by  others  in  order  to  support  the  ultimata 
finding  that  limitations  has  run  against  such  co- 
tenants  and  the  enforcement  of  their  interests. 
The  fact  of  such  onster,  if  necessary,  will  be 
implied  from  the  ultimate  finding. 

6.  In  partition  proceedings  an  amendment  to 
the  complaint,  including  in  the  lands  sought  to 
be  partitioned  certain  tracts  omitted  in  the  orig- 
innl  complaint,  forming  part  of  the  same  grant, 
did  not  introduce  a  new  caase  of  action,  and  its 
allowance  was  within  tlie  discretion  of  the  courL 

7.  In  a  partition  suit  of  land  constituting  a 
Mexican  grant  it  is  not  necessary  that  all  the  land 
covered  by  the  grant  be  included,  bat  all  that 
is  necessary  is  that  the  land  sought  to  be  par- 
titioned be  held  and  possessed  by  ogK^ants  hav- 
ing an  estate  of  inheritance  for  Hfe  oitor  years, 
as  required  by  Code  Civ.  Proc.  li  752.    I 

8.  Under  Code  Civ.  Proc.  {  SSat^pmriding  that 
where  questions  are  of  common  interest,  and  the 
parties  are  numerous,  one  may  sue  for  all ;  sec- 
tion 753,  providing  that  the  interest  of  all  per- 
sons In  the  property  must  be  set  forth  in  a  com- 
plaint for  partition ;  and  section  759,  providing 
that  in  partition  the  rights  of  all  parties  may 
be  ascertained — the  action  of  the  original  plain- 
tiff in  partition  is  for  the  benefit  of  all  persons 
Interested  in  the  property  included  in  the  com- 
plaint, and  all  sncb  parties  are  actors  from  the 
commencement  of  the  suit,  so  that  the  running 
of  limitations  as  to  them  is  stopped  by  the  filing 
of  the  complaint. 

9.  The  rights  of  adverse  occupants  of  land 
sought  to  be  partitioned  may  be  put  in  lasne, 
tried,  and  determined  in  the  partition  suit. 

10.  Where  the  pleadings  and  also  the  admitted 
facts,  in  partition  proceedings,  showed  that  lim- 
itations had  not  run  a^rainst  the  suit,  there  was 
no  necessity  of  awarding  a  Jury  trial  to  deter- 
mine that  issue. 

11.  Error,  If  any.  In  substituting  the  executor 
for  a  deceased  plaintiff  in  partition,  is  cured  by 
an  amendment  substituting  the  heirs. 

12.  Under  Code  Civ.  Proc.  i  416,  providing 
that  tlie  voluntary  appearance  of  a  defendant  ia 
equivalent  to  personal  service  on  him,  defend- 
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ants  who  voluntarily  demur  to  or  auawer  the 
complaiiit  waive  defects  in  the  service  or  return 
uf  summons. 

13.  A  defendant  cannot  avail  himself  of  defecta 
in  the  service  of  summons  on  other  parties. 

14.  The  title  of  grantees  who  are  not  mnde  par- 
ties to  a  subsequent  foreclosure  suit  is  unaf- 
fected by  such  suit  and  the  sheriff's  deed  made 
in  pursuance  thereof. 

15.  A  claim  of  fraud  in  a  conveyance  is  barred 
both  as  stale  and  by  limitations  where  over  40 
years  has  elapsed  since  the  facts  claimed  to  con- 
stitute the  fraud  arose. 

lU.  Where  at  the  time  a  deed  of  conveyance 
was  executed  the  grantees  therein  executed  a 
deed  to  the  grantors  reciting  the  first  deed,  and 
stating  that  it  was  made  in  consideration  of  an 
agreement  by  the  grantees  to  pay  the  grantors 
a  sum  of  money,  and  purported  to  reconvey  the 
land  to  secure  the  same,  both  deeds  were  to  be 
construed  as  one ;  the  former  as  a  conveyance 
of  title  to  the  grantees,  and  the  latter  as  a  mort- 
gage, under  Practice  Act  1851,  §  260,  p.  93,  pro- 
viding that  a  mortgage  shall  not  be  deemed  a 
conveyance,  whatever  its  terms,  so  as  to  enable 
the  mortgagee  to  recover  possession  without 
foreclosure. 

17.  Where  there  is  a  doubt  whether  an  instru- 
ment was  intended  as  a  mortgage  or  not,  the 
subsequent  action  of  the  mortgagees  in  referring 
to  the  same  in  a  release  as  a  "mortgage"  may  be 
looked  to  in  determining  the  question. 

18.  A  settlement  between  parties  to  a  certain 
transaction,  followed  by  releases  and  other  in- 
struments, confirming  title  in  certain  of  the  par- 
ties according  to  the  term  of  the  original  deeds 
to  them  free  from  all  incumbrances  and  condi- 
tions, effectually  settled  tlie  title  in  such  par- 
ties regardless  of  questions  of  fraud,  want  of 
consideration,  etc,  in  the  procurement  of  the 
original  deeds. 

19.  Where  the  court  found  that  a  certain  in- 
strument was  executed  in  full  adjustment  and 
settlement  of  all  claims  and  demands  arising 
out  of  a  certain  grant,  it  was  not  necessaiy  for 
it  to  specifically  imiss  on  the  <iuestionB  of  fraud 
and  want  of  consideration  in  such  grant. 

20.  The  sufficiency  of  the  evidence  to  support 
a  finding  cannot  be  questioned  on  appeal  in  the 
absence  of  any  specification  of  the  particulars 
wherein  it  is  insufficient. 

21.  Under  Code  Civ.  Proc.  {  1951,  allowing  the 
introduction  of  original  records  of  instruments 
affecting  real  property  without  further  proof, 
official  county  records  of  a  release  may  be  re- 
ceived in  evidence  without  accounting  for  the 
original. 

22.  Under  Civ.  Code,  {  1459,  providing  that 
the  assignment  of  a  nonnegotlaue  written  con- 
tract ,for  the  payment  of  money  transfers  all 
the  rights  of  the  assignor  subject  to  equities 
and  defenses  existing  in  favor  of  the  maker 
at  the  time  of  the  assignment,  an  assignee  of  a 
released  mortgage  stands  in  no  better  position 
than  his  assignor,  though  he  had  no  notice  of 
the  release,  and  it  was  not  recorded. 

23.  There  is  no  statute  requiring  a  power  of 
attoraey  to  release  a  mortgage  to  be  recorded. 

24.  Where  a  release  of  a  mortgage  appears  of 
record,  executed  by  an  attorney  in  fact,  subse- 
quent purchasers  of  the  mortgage  do  so  at  their 
peril,  though  the  power  of  attorney  is  not  ot 
record. 

25.  A  power  authorizing  an  attorney  in  fact 
to  release  "the  mortgage  on  the  Sobrante  for 
forty  thousand  dollars"  does  not  condition  the 
execution  of  the  release  on  the  payment  of  $40,- 
000,  but  the  sum  stated  is  merely  descriptive 
of  the  mortgage. 

26.  It  will  bo  presumed  that  there  was  a  good 
consideration  for  a  written  release  in  the  ab- 
sence of  evidence  to  tlie  contrary. 

27.  Civ.  Code,  {  1645,  providing  that  technical 
words  are  to  be  interpreted  as  usually  under- 
stood by  persons  in  the  profession  or  business 
to  whldi  they  relate,  applies  only  to  words  ez- 
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dnsively  technical,  or  to  those  that  are  shows 
to  be  used  in  a  technical  sense,  and  not  where 
the  question  to  be  determined  is  whether  words 
not  exclusively  tedinical  were  used  in  a  tech- 
nical sense. 
2S.  A  deed  reserving  from  the  grant  lands 
"herel'ofore  conveyed"  reserved  in  the  grantors 
the  legal  title  to  lands,  the  equitable  title  to 
which  had  been  previously  sold. 

29.  A  general  linding,  contained  in  the  conclu- 
sions of  law,  that  certain  parties  are  the  owners 
in  fee  of  the  interest  claimed,  settles  all  ques- 
tions of  title  not  negatived  by  the  special  find- 
inn. 

30.  Where  a  deed  conveyed  "one-tenth  part 
thereof,  less  by  640  acres,  the  640  acres  was 
deducted  from  the  tenth  conveyed. 

31.  A  deed  purported  to  convey  "the  one  un- 
divided one-half  of  all  my  interest  •  *  * 
which  was  granted,"  etc.,  'Tneaning  to  convey 
three-fourths  of  one-twentieth  of  said  ranches 
less  320  acres."  At  the  time  the  deed  was  made 
the  grantor's  whole  interest  was  three-foatths 
of  one-half  of  a  certain  interest.  Eeld,  that 
the  grantor  intended  to  convey  merely  one-half, 
and  not  his  whole  interest. 

32.  A  deed  conveying  all  the  grantor's  interest 
"to  320  acres  of  land,  to  be  taken  out  of  bis 
interest  which  he  now  holds  in  a  certain  tract 
of  land,"  etc.,  "not  to  be  taken  where  the  [gran- 
tor] or  any  of  his  tenants  are  in  possession  in 
said  grant,  the  right  here  sold  is  an  undivided 
one,"  etc.,  conveyed  not  320  acres  undivided  ol 
the  tract  then  owned  by  the  grantor,  but  merely 
the  grantor's  proportionate  Interest  in  the  num- 
ber of  acres  mentioned  in  said  certain  tract. 

33.  A  deed  quitclaiming  all  the  grantor's  inter- 
est in  and  to  50  acres  of  a  certain  tract  undi- 
vided, conveyed  not  50  acres  of  the  undivided 
interest  of  the  grantor,  but  his  interest  in  60 
acres. 

34.  A  deed  purporting  to  convey  a  sBecific  tract 
of  land  beginning  at  a  designated  monument,  hut 
too  indefinite  in  Its  calls  to  inclose  any  par- 
ticular tract  of  land,  did  not  convey  an  undivid- 
ed interest  in  the  tract  in  which  the  deed 
stated  the  land  lay. 

35.  A  deed  conveying  all  the  grantor's  interest 
in  "one  and  one-naif  square  miles  of  farming 
land,  being  a  portion  of  the  lands  granted  to 
me"  in  a  certain  tract  "running  from  the  cor- 
ral one  and  one-half  miles,  and  Dounded  by  th« 
creek,"  conveyed  an  undivided  interest  in  the 
tract. 

36.  A  finding  that  with  reference  to  certain 
tracts  of  land,  the  action  is  barred  under  des- 
ignated sections  of  the  Code  of  Civil  Procedure, 
and  that  various  parties  occupying  and  claiming 
the  several  parts  of  the  tract  are  the  owners 
thereof,  is  a  finding  of  an  ultimate  fact,  and  to 
be  treated  as  such,  though  contained  in  the  con- 
clusion of  law. 

In  Bank.  Appeal  ttom  Superior  Court,  Con- 
tra Costa  County;  Jos.  P.  Jones,  Judge. 

Suit  for  partition  by  Edaon  F.  Adams  and 
others  against  Emily  B.  Hopkins  and  others. 
From  an  Interlocutory  Judgment,  and  from 
orders  denying  a  new  trial,  certain  defend- 
ants appeal.    Affirmed. 

See  69  Pac.  228;  73  Pac  971. 

Appeal  of  Bernardo  Femandes  et  al.:  Ohas. 
B.  Wilson  and  J.  R.  Glascock,  for  appel- 
lants Bdson  F.  Adams  et  al.  Robert  C.  Por- 
ter and  W.  8.  Tinning,  for  appellant  Fernan- 
dez. John  O'B.  Wyatt,  for  appellant  Wil- 
son. Jnlins  Rayer,  Judab  Boas,  Donald  Y. 
Campbell,  Walter  Van  Dyke,  Maria  Berard, 
Annals  Rlcbon,  and  Matilda  Cbamprey,  pro 
se.  R.  H.  Latimer,  A.  B.  McKenzie,  H.  V. 
Alvarado,  G.  W.  Bowleg  a  Y.  Brown.  BlI 
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R.  Chase,  Rodgers  &  Paterson,  Sydney  V. 
Smith,  W.  S.  Goodfellow,  J.  H.  Moore,  Mas- 
tick,  Belcher  &  Mastlck,  G.  H.  Cabaniss,  R. 
H.  Countryman,  B.  W.  McGraw,  R.  W.  Hent, 
Alyrick  &  Deerlng,  Gordon  &  Yountf,  James 

D.  miomton,  John  B.  Mhoon,  Sawyer  & 
Burnett,  J.  C.  Bates,  M.  M.  Estee,  ▲.  O. 
Fisk,  Isaac  Frohman,  Henry  B.  Monroe,  O. 
C.  Tripp,  W.  T.  Baggett,  A.  Everett  Ball, 
Philip  G.  Galpin,  A.  B.  Bolton,  O.  8.  Peery, 

E.  S.  PUlsbury,  Wm.  H.  Chapman,  Stephen 
li.  Sulivan,  Henry  B.  Hlghton,  M.  G.  Cobb, 
Theodore  H.  Hlttel,  Theodore  Wagner,  Reed 
&  Nusbaumer,  Sam  Bell  McKee,  Davis  & 
Hill,  M.  O.  Chapman,  W.  H.  Waste,  H.  Mil- 
ler, Fitzgerald  &  Abbott,  W.  S.  Wells,  John 
Reynolds,  Joshua  B.  Webster,  G.  S.  Langan, 
Louis  H.  Sharp,  6.  W.  Halgbt,  W.  F.  Her- 
rln,  W.  H.  H.  Hart,  H.  A.  Powell,  B.  H. 
Rixford,  6.  C.  Groezlnger,  and  Edgar  M. 
Wilson,  tor  other  respondents. 

Appeal  of  Joseph  Woblfrom  et  al.;  R.  H. 
Countryman,  for  appellants.  Julius  Rayer, 
Judah  Boas,  Donald  T.  Campbell,  Maria 
Berard,  Annals  Richon,  and  Maltlda  Cham- 
prey,  pro  se.  Chas.  B.  Wilson,  John 
R.  Glascock,  B.  W.  McGraw,  R.  H.  Lati- 
mer, A.  B.  McKenzle,  H.  V.  Alvarado,  O. 
W.  Bowie,  C.  T.  Brown,  EU  R.  Chase, 
Rodgers  &  Paterson,  Sydney  V.  Smith, 
W.  S.  Goodfellow,  J.  H.  Moore,  Mastick, 
Belcher  &  Mastick,  G.  H.  Cabaniss,  Robert 
C.  Porter,  W.  a  Tinning,  John  O'B.  Wyatt, 
R.  W.  Hent,  Myrick  &  Deering,  Gordon  & 
Young,  James  D.  Thornton,  John  T.  Thorn- 
ton, John  B.  Mhoon,  Sawyer  &  Burnett,  J. 
C.  Bates,  M.  M.  Estee,  A.  G.  Fisk,  Isaac 
Frohman,  Henry  E.  Monroe,  C.  O.  Tripp, 
W.  T.  Baggett,  A.  Everett  Ball,  Philip  G. 
Oalpln,  A.  E.  Bolton,  C.  S.  Peeiy,  B.  S.  Pills- 
bury,  Wm.  H.  Chapman,  Stephen  L.  Sulli- 
van, Henry  B.  Hlghton,  M.  G.  Cobb,  Theo- 
dore H.  Hittel,  Theodore  Wagner,  Reed  & 
Nusbanmer,  Sam  Bell  McKee,  Davis  &  Hill, 
M.  0.  Chapman,  W.  H.  Waste,  H.  Miller, 
Fitzgerald  &  Abbott,  W.  S.  Wells,  John 
Reynolds,  Joshua  B.  Webster,  O.  S.  Langan, 
Louis  H.  Sharp,  G.  W.  Halght,  W.  F.  Herrin, 
W.  H.  H.  Hart,  H.  A.  Powell,  B.  H.  Rlxford, 
G.  0.  Groezlnger,  and  Edgar  M.  Wilson,  for 
other  respondents. 

Appeal  of  Victor  Castro  et  al.:  Sam  Bell 
McKee,  for  appellant  Pierce.  P.  G.  Galpin, 
for  appellant  Castro.  W.  T,  Baggett,  for 
appellants  D.  K.  Tripp  et  al.  0.  0.  Tripp, 
In  pro.  per.  Chas  E.  Wilson,  for  plaintiff 
respondents.  B.  W.  McGraw  et  al.,  for  de- 
fendant respondents. 

PER  CURIAM.  The  suit  was  brought  for 
the  partition  of  the  tract  of  land  known  as 
the  "Sobrante,"  granted  to  Juan  Jose  and 
Victor  Castro  by  the  Mexican  nation  April 
22,  1841,  and  patented  August  11,  1883,  for 
19,982.49  acres.  The  appeals  ar«  from  the 
Interlocutory  Judgment,  and  (some  of  them) 
from  orders  denying  a  new  trial.  The  origi- 
nal complaint  was  filed  July  31,  188S,  the 


amended  complaint  February,  19,  1894.  The 
original  plaintiff  was  Bdson  Adams,  who 
died  December  14,  1800.  The  present  plain- 
tiffs have  succeeded  to  his  title  under  his 
will,  and  under  that  of  Hannah  J.  Adams, 
one  of  his  legatees. 

The  original  complaint  excluded  from  the 
land  sought  to  be  partitioned  six  segregated 
tracts,  forming  part  of  the  grant.  These 
were  afterwards  Included  in  the  amended 
complaint,  and  are  referred  to  in  the  findings 
and  interlocutory  Judgment  as  "Specified 
Tracts"  A,  B,  C,  D,  E,  and  F.  As  to  all  of 
these  it  was  found  by  the  court  that  the 
cause  of  action  was  barred  by  the  statute  of 
limitations,  and  they  were  accordingly  al- 
lotted to  the  parties  in  possession.  No  ques- 
tion Is  made  as  to  these  allotments,  exc^t 
in  so  far  as  they  affect  other  questions,  in 
connection  with  which  they  will  be  consid- 
ered. Otherwise  they  may  be  regarded  as 
eliminated  from  the  case.  Besides  these 
there  were  some  other  specific  allotments, 
aggregating,  with  the  others,  11,165.79  acres. 
The  remainder  of  the  grant  containing 
8,816.70  acres,  is  referred  to  In  the  inter- 
locutory Judgment  as  the  "Surplus  Sobrante." 

The  several  appeals  may  be  arranged  for 
convenience  of  consideration  in  the  follow- 
ing order:  (1)  The  appeals  of  Woblfrom  and 
others,  relying  (mainly)  on  the  statute  of 
limitations,  which  will  be  considered  under 
the  head  of  "Settlers'  Case."  (2)  The  appeals 
of  Victor  Oastro  and  the  defendant  Tripp, 
contesting  the  title  of  the  plaintiffs  and  of 
others,  deralgnlng  title  under  the  same  con- 
veyances, which  will  be  considered  under 
the  head  of  the  '*Vlctor  Castro  Claim."  (3) 
The  appeals  of  Fernandez,  Wilson,  and  the 
plaintiff,  affecting  (as  expressed  by  the  at- 
torneys) the  "John  Wilson  Title."  (4)  The 
appeals  of  Rodgers,  Reynolds,  and  Mhoon 
and  McBlratb,  affecting  the  "Anna  Wilson 
Title,"  and  appeals  affecting  the  "Franklin 
Title." 

1.  The  Settlers'  Case.  The  appellants  re- 
ferred to  under  this  head  (with  the  exception 
of  two)  claimed  and  were  allowed  a  small 
undivided  Interest  in  the  Surplus  Sobrante. 
but  they  claimed  they  should  have  been  al- 
lowed the  interest  (323  acres)  allotted  to 
Emily  B.  Hopkins.  They  claim  also,  ad- 
versely to  the  title,  by  adverse  possession 
and  the  statute  of  limitations.  The  decision, 
it  is  claimed,  should  have  been  in  their  favor 
on  the  statute  of  limitations.  Other  errors 
are  urged,  but  the  main  contention  Is  as  to 
the  statute,  and  to  this  our  attention  will 
first  be  directed. 

The  appellants  in  question  appeared  and 
answered  the  original  complaint,  which  was 
filed  July  1,  1888,  within  five  years  after 
issue  of  the  patent,  August  11,  1883.  The 
plaintiffs'  action  was  therefore  not  barred 
at  the  time  the  suit  was  commenced.  On 
this  point  the  law  is  too  well  settled  to  ad- 
ult of  discussion.  Anztur  v.  Miller,  90  CaL 
344,  345,  27  Pac  299,  and  cases  cited;  Val- 
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entine  ▼.  Sloss,  103  Cal.  221,  222,  37  Pac. 
328,  410;  Tuflree  v.  Pohlemns,  108  Cal.  670, 
41  Pac.  806.  What  was  said  by  the  court 
In  Emeric  v.  Alvarado,  64  Cal.  608,  609,  2  Pac. 
418,  referred  to  a  survey  approved  by  the 
district  court  under  the  act  of  Congress  of 
June  14,  1860,  under  which  plats  approved 
as  prescribed  by  the  act  were  made  equiva- 
lent to  a  patent  It  has  no  application  to 
the  present  case.  In  Reed  v.  Ybarra,  50 
Cal.  467,  It  was  held  that,  even  where  there 
had  been  a  survey  thus  approved,  the  statute 
commenced  running  only  with  the  Issue  of 
patent.  But  appellants  contend  that  section 
343,  Code  Olv.  Proc,  prescribing  a  four- 
years  limitation  of  actions,  applies  to  the 
case.  The  statute  of  limitations  never  bars 
relief  between  tenants  In  common  In  an  ac- 
tion of  partition.  Knapp  on  Partition,  193. 
It  Is  only  where  a  party  has  by  operation  of 
the  statute  of  limitations  lost  all  right  to 
and  in  the  land,  and  such  right  has  by  pre- 
scription become  vested  In  another,  that  the 
statute  of  limitations  cuts  any  figure  in  a 
partition  case.  Of  course.  If  one  has  no  In- 
terest left  In  the  property,  he  cannot  have 
partition.  The  only  sections  of  our  Codes 
then  that  could  have  any  application  to  the 
case  are  section  318,  Code  Olv.  Proc,  and 
section  1007,  Civ.  Code,  the  former  requir- 
ing seisin  or  possession  within  five  years  be- 
fore the  commencement  of  the  action  as  a 
necessary  condition  of  the  right  to  maintain 
the  action  for  the  recovery  of  real  estate; 
and  the  latter  providing  that  occupancy  for 
the  period  prescribed  by  the  former  section 
(five  years)  confers  title  by  prescription.  The 
facts  do  not  bring  the  case  within  this  five- 
year  statute,  and  the  four-year  statute  In  no 
way  apphes. 

There  Is  no  foundation  for  the  complaint 
that  the  decision  of  the  trial  court  as  to  the 
statute  of  limitations  was  Inconsistent  and 
unfair  as  appHed  to  the  Interests  of  the  sev- 
eral parties  to  the  suit.  These  appellants 
were  parties  to  the  original  complaint,  and 
their  lands  were  expressly '  included  therein. 
The  lands  of  the  defendants  whose  ttties  by 
adverse  possession  were  upheld  were  ex- 
pressly excluded  from  the  original  complaint, 
and  were  brought  in  subsequently  after  the 
flTe-year  statute  of  limitations  had  run  In 
tbelr  favor.  The  statute  of  limitations  is  a 
positive  rule  of  law,  and  the  courts  must, 
when  It  Is  pleaded,  be  governed  by  It  where 
it  applies,  and  where  It  does  not  apply  It 
most  be  so  held.  Had  these  appellants,  In- 
stead of  waiting  for  the  statute  to  run  In 
their  own  favor,  commenced  a  suit  for  par- 
tition against  all  the  parties  Interested  with- 
in the  time  allowed  by  law,  they  would  not 
now  be  complaining  of  the  unfair  and  in- 
equitable operation  of  the  statute.  They 
might  have  commenced  such  an  action  after 
the  patent  issued  at  any  time  before  this  ac- 
tion was  begun.  It  is  said  that  an  eftort 
was  made  in  this  action  to  have  these  par- 
ties who  were  finally  glrem  the  benefit  of 


the  statute  brought  Into  the  action.  Our 
attention,  however.  Is  not  called  to  any  ob- 
jection made  to  the  action  of  the  court,  or 
any  exception  taken  or  Implied,  or  any  speci- 
fication in  this  connection  that  can  be  here 
reviewed;  and  we  have  not  been  able  to  find 
anything  of  th&t  kind  In  the  record. 

It  was  not  necessaiy  to  find  specifically 
whether  there  had  been  an  ouster  of  their 
co-tenants  on  the  part  of  these  parties  who 
successfully  pleaded  the  statute  of  limita- 
tions. The  finding  of  the  ultimate  fact  that 
the  statute  had  run  in  their  favor  was  all 
that  was  necessary,  and,  if  an  ouster  were 
necessary  to  set  the  statute  In  motion,  the 
ouster  would  be  implied  from  the  finding 
of  the  ultimate  fact  of  the  running  of  the 
statute.  It  Is  dear  that  the  statute  of  limi- 
tations may  be  resorted  to  in  an  action  of 
partition  so  far  as  it  establishes  interests 
In  the  property.  And  this  is  in  no  way  In- 
consistent with  the  general  rule  that  the 
right  of  action  for  a  partition  of  the  prop- 
erty between  tenants  In  common  Is  not 
barred  by  the  lapse  of  time.  What  Is  here 
said  as  to  the  statute  of  limitations  Is  in- 
tended as  a  full  reply  to  the  contention  of 
each  and  all  the  appellants  along  that  line. 

The  case  was  not  affected  by  the  amend- 
ment to  the  complaint  The  allowance  of  the 
amendment  was  within  the  discretion  of  the- 
court,  and  there  was  no  new  cause  of  ac- 
tion. The  change  was  simply  in  the  Inclu- 
sion of  the  specific  tracts  omitted  In  the 
original  complaint  As  to  the  rest  of  the 
lands  the  cause  of  action  remained  the  same; 
nor  were  the  defendants,  as  adverse  occu- 
pants. In  any  way  alTected  by  the  change. 
We  have  no  doubt  of  the  sufficiency  of  the 
original  complaint.  There  la  nothing  In  the 
law  that  requires  the  whole  of  a  Mexican 
grant  to  be  Included  in  a  partition  suit.  All 
that  is  required  is  that  the  land  sought  to  be 
partitioned  comes  within  the  description  giv- 
en In  section  7S2  of  the  Code  of  Civil  Pro- 
cedure. The  plaintiffs'  cause  of  action  was 
therefore  not  barred.  Nor  after  tbe  com- 
mencement of  the  action  did  the  statute  run 
as  to  other  parties.  The  plaintiffs'  action  Is 
for  the  benefit  of  all  persons  Interested  In  the 
property  included  in  the  complaint  and  all 
are  actors  from  the  commencement  of  tbe 
suit  Code  Civ.  Proc.  §§  382,  753,  759.  The 
case  is  substantially  the  same  as  that  of  a 
creditors'  bill;  where  It  is  held  that  a  cred- 
itor proving  his  claim  "becomes  a  complain- 
ant by  relation  to  the  time  of  the  filing  of  the 
bill."  Richmond  v.  Irons,  121  U.  8.  51,  7  Sup. 
Ct  788,  30  L.  Ed.  864  et  seq.,  and  cases  cited. 
See,  also,  Sterndale  v.  Hankerson,  1  Sim.  Oh. 
B.  398-400. 

Other  objections  are:  That  the  rights  of 
these  defendants  as  adverse  occupants  could 
not  be  determined  In  this  case;  that  at  all 
events,  on  the  question  of  title,  the  defend- 
ants were  entitled  to  a  Jury  trial;  that  on 
the  death  of  the  original  plaintiff  the  court 
lost  Jurisdiction  of  the  case  by  reaeon  of  the 
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HUbBUtutlon  of  the  executors  of  deceased  In- 
stead of  his  heirs;  that  the  case  should  be 
dismissed  for  failure  to  serve  and  return 
summons,  etc.  But  none  of  these  objections 
are  tenable.  With  regard  to  the  first,  It  is 
settled  in  this  state  that  the  rights  of  ad- 
Terse  occupants  of  land  sought  to  be  parti- 
tioned "may  be  put  In  issue,  tried,  and  deter- 
mined In  such  action."  De  Uprey  t.  De 
Uprey,  27  Cal.  335,  87  Am.  Dec.  81;  Gates  v. 
Salmon,  35  Cal.  597,  598,  85  Am.  Dec.  139; 
Martin  v.  Walker,  68  Cal.  597;  Jameson  t. 
Hayward,  106  Cal.  687,  39  Pac.  1078,  46  Am. 
St  Rep.  268.  Indeed,  In  the  partition  of  large 
tracts  of  land  it  would  otherwise  be  imprac- 
ticable to  proceed.  Whether,  in  such  case, 
parties  in  possession  claiming  adversely  to 
the  title  under  which  partition  is  sought  are 
entitled  to  a  jury  trial,  is  an  interesting 
question,  but  one  that  it  will  be  unnecessary 
to  consider.  In  this  case  the  claims  of  the 
defendants  rest  exclusively  on  adverse  pos- 
session, and  the  statute  of  limitations  or  the 
doctrine  of  prescription;  but  these  claims,  as 
appears  from  what  has  already  been  said, 
are,  on  the  admitted  facts,  untenable,  and 
there  was  therefore  no  issue  with  regard  to 
them  to  be  tried.  That  these  appellants  were 
not  entitled  to  the  benefit  of  the  statute  of 
limitations  can  be  determined  from  an  inspec- 
tion of  the  pleadings.  The  date  of  the  patent 
was  given  in  the  original  as  well  as  in  the 
amended  complaints,  and  the  answers  of 
these  appellants  to  the  second  amended  com- 
plaint, upon  which  the  action  was  tried,  did 
not  deny  that  date.  The  date  of  filing  the 
original  complaint  was  less  than  five  years 
after  the  date  of  the  patent.  Nothing  was 
put  in  evidence  that  could  throw  any  light 
upon  the  defense  of  the  statute  of  limitations, 
except  the  patent.  At  the  very  time  that  the 
jury  was  demanded  the  admissions  of  the 
pleadings  disclosed  that  the  statute  of  lim- 
itations had  not  run  in  favor  of  these  appel- 
lants as  against  the  plaintUfa. 

The  other  objections  are  equally  tmtenable. 
If  there  was  error  in  substituting  in  the 
case  the  executors  of  the  deceased  plaintlCF, 
It  was  cured  by  the  subsequent  amendment 
With  regard  to  the  simamons,  that  was  Issued 
within  the  year.  The  motions  to  dismiss  for 
defects  in  the  Issuance,  service,  and  return  of 
summons,  and  on  account  of  its  amendment 
were  properly  denied,  because  these  appel- 
lants had,  prior  to  the  making  of  said  motion, 
each  and  all  answered  the  original  com- 
plaint as  well  as  the  amended  complaint 
Their  original  appearance  in  the  case  was 
also  made  within  three  years  after  the  action 
was  begun.  The  coiurt  then  had  Jurisdiction 
of  their  persons  by  reason  of  their  appear- 
ance, and  it  was  immaterial,  as  to  them, 
whether  any  summons  had  been  served  or 
returned.  The  voluntary  demurrers  and  an- 
swers to  the  complaint  were  equivalent  to 
the  due  service  of  the  summons.  Section  416, 
Code  Civ.  Proc.  They  had  thereby  waived  all 
^ght  to  take  advantage  of  any  defect  in  the 


service  or  retom  of  summons.  Cooper  t. 
Gordon,  125  Cal.  296,  67  Pac.  1006.  Nor  can 
the  appellants  avail  themselves  of  defects  in 
the  service  of  summons  on  other  parties. 
Peck  V.  Agnew,  126  Cal.  609,  59  Pac.  125. 

With  regard  to  the  interest  allotted  to  Em- 
ily B.  Hopkins,  both  she  and  the  appellants 
deralgned  title  under  deeds  to  their  respective 
predecessors  in  interest  from  the  same  gran- 
tors. Hatch,  Brangan,  Brown,  and  Coleman— 
the  deed  to  the  former,  of  date  February  29, 
1877,  being  for  the  232  acres  in  question;  the 
deed  to  the  latter,  of  date  March  12.  1877, 
being  for  the  undivided  interest  of  the  gran- 
tors in  the  Sobrante.  The  former  deed  was 
not  recorded  until  October  10,  1878,  more 
than  a  year  after  the  record  of  the  latter; 
but  there  Is  no  finding  that  the  grantees  in 
the  latter  deed  took  without  notice.  Civ. 
Code,  §§  1214,  1217;  Beattie  v.  Crewdsoo,  124 
Cal.  579,  57  Pac.  463.  The  deed  Itself  is  not 
in  the  record,  but  It  is  said  in  the  brief  of  the 
respondent  that  the  former  deed  is  referred 
to  in  the  latter,  and  the  232  acres  conveyed 
expressly  excepted;  and  we  see  no  denial  of 
this  In  the  appellants'  brief. 

2.  The  Victor  Castro  Claim.  The  question 
here  Involves  the  original  title  of  Victor  Cas- 
tro as  one  of  the  two  grantees  of  the  So- 
brante. The  plaintiffs'  interest  is  deralgned 
from  two  sources:  The  one  is  a  deed  from 
Victor  and  Juan  Jose  Castro,  of  date  Novem- 
ber 23,  1853,  to  John  B.  Frlsble  and  Ramon 
De  Zaldo,  purporting  to  convey  to  the  gran- 
tees all  the  lands  embraced  in  the  grant  ex- 
cept lands  previously  conveyed.  The  other, 
a  sheriff's  deed  to  A.  Mhoon  and  Bdaon  Ad- 
ams (the  original  plaintiff),  made  in  pursu- 
ance of  a  sale  of  date  December  20, 1856*  un- 
der a  Judgment  foreclosing  a  mortgage  made 
by  Castro  to  Mhoon  and  Adams  July  22, 1853. 
The  plaintiffs'  deraignment  of  title  under 
these  deeds  is  not  disputed.  If  the  validity 
of  the  former  be  assumed,  it  will  be  observed 
the  title  conveyed  was  not  affected  by  the 
foreclosure  deed,  the  grantees  in  the  former 
deed  not  having  been  made  parties  to  the 
suit;  and  it  will  be  unnecessary  to  consider 
it.  The  deed  from  the  Castros  to  Frisbie  and 
De  Zaldo  will  therefore  first  demand  our  at- 
tention. Contemporaneously  with  this,  a 
deed  was  executed  by  Frisbie  and  De  Zaldo 
to  the  Castros  reciting  the  former  deed,  and 
that  it  was  made  in  consideration  of  an 
agreement  by  the  grantees  to  pay  to  the  gran- 
tors $40,000,  to  be  realized  from  sales  to  be 
made,  and  not  otherwise  chargeable  to  them, 
and  purporting  to  reconvey  the  land  to  the 
Castros  for  the  purpose  of  securing  the  said 
sum  of  $40,000.  The  position  of  the  appel- 
lant rests  upon  the  alternative  contentions 
that  the  effect  of  the  two  deeds  was  to  leave 
the  title  stUl  in  the  Castros,  and,  if  this  be 
not  the  case,  that  the  relations  of  the  par- 
ties and  the  circumstances  of  the  case  were 
such  as  to  make  the  transaction  construc- 
tively fraudulent.  With  regard  to  the  latter 
claim,  were  the  case  a  new  on(^  anl  unaf- 
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fected  by  subsequent  transactions,  the  con- 
tention of  the  appellant  might  easily  be  ad- 
mitted. But  it  is  found  by  the  court  that  by 
an  agreement  subsequently  made  between 
Victor  and  Juan  Jose  Castro,  Frlsble  and 
Vallejo  (a  grantee  of  De  Zaldo),  and  Adams, 
and  other  grantees  of  B^lsble  and  De  Zaldo, 
a  settlement  was  made  of  all  claims  and  con- 
troversies between  the  parties  relating  to  the 
Sobrante;  and  that  this  agreement  was  car- 
ried Into  effect  by  a  written  release  of  the 
mortgage  by  Victor  of  date  April  1,  1857,  and 
an  acknowledgment  of  satisfaction  by  Juan 
Jose  of  date  April  13,  1857,  and  by  the  deeds 
to  Adams,  Carpentler,  and  Hepburn  of  April 
13,  1857,  and  to  Victor  Castro  of  September 
11,  1858;  the  deeds  referred  to  covering  the 
whole,  or  nearly  the  whole,  of  the  ranch. 
This — assuming  that  the  deed  from  the 
Caatros  to  Frlsble  and  De  Zaldo  passed  the 
legal  title — must,  as  found  by  the  court,  be 
taken  to  be  a  settlement  and  release  of  the 
Victor  Castro  claims.  Were  It  otherwise,  we 
should  have  to  regard  these  claims  of  fraud 
as  barred — both  as  stale  and  under  the  stat- 
utory limitation — by  the  time  that  has 
elapsed  since  the  facts  arose  which  are  claim- 
ed to  constitute  the  fraud. 

As  to  the  legal  effect  of  the  deed  from  the 
Castros  to  Frlsble  and  De  Zaldo,  and  the  ac- 
companying deed,  claimed  by  the  appellant 
to  be  a  reconveyance  and  by  the  resiwndent 
to  be  a  mortgage,  the  case  seems  equally 
clear.  The  language  used  In  the  latter  Instru- 
ment has  always,  both  here  and  elsewhere, 
been  construed  to  constitute  a  mortgage;  and 
In  this  state,  under  the  provisions  of  section 
260,  p.  93,  of  the  practice  act,  enacted  April 
29,  1851,  It  has  been  uniformly  held  that  a 
"mortgage  creates  a  mere  Hen  for  the  pur- 
poses of  security,  and,  as  In  other  cases  of 
lien  upon  real  property,  can  only  be  enforced 
by  Judicial  proceedings."  Fogarty  v.  Sawyer, 
17  Cal.  689;  2  Notes  on  Cal.  Rep.  43.  Nor, 
indeed,  can  the  provisions  be  otherwise  con- 
strued. Its  terms  are  that  "a  mortgage  of 
real  property  shall  not  be  deemed  a  convey- 
ance, whatever  its  terms,  so  as  to  enable  the 
owner  of  the  mortgage  to  recover  possession 
of  the  real  property  without  foreclosure  and 
■ale"  (Practice  Act,  g  260);  which  is  but  to 
■ay  In  effect  that  It  shall  not  be  deemed  a 
conveyance  so  as  to  pass  the  title,  for  title  is 
but  "the  means  whereby  the  owner  of  lands 
bath  the  Just  possession  of  his  property." 
Coke  on  Littleton,  349,  cited  Bouvler's  Law 
Diet,  word  "Title."  The  two  documents  are. 
Indeed,  to  be  construed  together  as  one  con- 
tract But  this  does  not  alter  the  manifest 
effect  of  either;  and,  though  the  words  of 
conveyance  be  the  same  In  both  documents, 
yet  In  the  one  they  are  to  be  construed  as 
passing  the  title,  In  the  other  as  merely  mort- 
gaging the  land.  Indeed,  that  the  parties 
themselves  understood  that  the  deed  from 
PriBbie  and  De  Zaldo  to  Castro  was  intended 
as  a  mortgage,  and  actually  constituted  a 
mortgage,  is  evidenced  by  the  recital  in  the 


subsequent  release  executed  by  Castro,  in 
whldi  It  is  referred  to  as  an  "Indenture  of 
mortgage  made  by  John  B.  Frlsble  and  Ra- 
mon De  Zaldo  to  secure  the  payment  of  $40,- 
000,"  etc.  In  this  language  reference  was 
made,  not  to  both  deeds  and  not  to  the  whole 
transaction,  but  speclflcally  to  the  "Inden- 
ture" executed  by  Frlsble  and  De  Zaldo,  and 
it  was  over  the  signature  of  Castro,  called  a 
"mortgage  to  aecure,"  etc.  Even  then.  If  the 
construction  of  the  transaction  were  in  doubt, 
this  construction  of  the  parties  as  to  their 
own  act  might  be  looked  to  for  the  purpose 
of  relieving  the  doubt 

Again,  It  may  be  properly  said  that  the 
findings  above  referred  to  show  that  the  set- 
tlement of  1867  and  the  several  releases  and 
other  Instruments  following  it  had  the  effect 
to  settle  and  end  all  disputes  between  the 
parties,  and  to  confirm  the  title  In  Frlsble  et 
al.  and  their  grantees,  as  It  was  conveyed  to 
them  by  the  original  deeds  of  the  Castros  to 
Frlsble  et  al.,  and  to  free  that  title  of  all  in- 
cumbrances and  condltlona  Whatever  doubts 
there  may  have  been  as  to  where  the  title  to 
the  property  stood  before  the  execution  of 
these  Instruments,  certainly  there  should 
have  been  no  question  about  it  after  their  ex- 
ecution. Then  all  questions  of  want  of  con- 
sideration for  the  original  deed,  constructive 
fraud  in  Its  procurement  and  the  like  should 
have  been  considered  as  finally  settled  and 
disposed  of  forever. 

It  is  still  contended,  however,  that  the  is- 
sues made  by  the  Victor  Castro  claimants  as 
to  the  effect  of  the  original  agreement  be- 
tween Victor  Castro  and  Frlsble  and  De  Zal- 
do, and  as  to  whether  there  was  any  consider- 
ation for  the  original  deed  by  the  former  to 
the  latter,  and  also  as  to  fraud  In  connection 
with  this  deed,  and  as  to  notice  to  the  subse- 
quent grantees  as  to  these  defects  In  the  orig- 
inal deed  trom  Victor  Castro,  and  that  vari- 
ous other  issues  In  this  connection  are  not  dis- 
posed of  by  tne  findings.  It  was.  In  effect 
found,  as  already  stated,  that  all  those  mat- 
ters were  disposed  of  by  the  settlement  of  1867. 
By  reason  of  that  finding  all  matters  affect- 
ing the  original  deed  from  Castro  became  Im- 
material, and  it  was  not  necessary  that  there 
should  be  any  express  findings  on  the  Issues 
indicated.  In  the  language  of  the  finding  the 
instruments  executed  in  1857  and  1858  were 
"in  full  adjustment  and  settlement  of  all 
claims  and  demands,  the  one  against  the 
other,  or  of  either  against  the  others,  arising 
or  growing  out  of  said  Sobrante  grant  or  any 
matter  or  thing  relating  thereto."  There  Is 
no  specification  of  particulars  of  Insufficiency 
of  evidence  to  support  this  finding.  Indeed, 
no  reference  Is  made  to  it  in  any  way  In  Vic- 
tor Castro's  notice  of  Intention  to  move  for  a 
new  trial,  or  In  any  other  specification  of  par- 
ticulars of  wherein  the  evidence  is  insuffi- 
cient, so  far  as  we  can  ascertain.  That  It  Is 
supported  by  the  evidence  Is,  therefore,  not 
open  to  question  on  the  record  before  us. 

There  is  no  merit  in  the  objection  urged  to 
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the  admission  In  evidence  of  the  record  of  the 
release  by  Victor  Castro  contained  in  the  offi- 
cial books  of  the  records  of  Contra  Costa 
connty,  based  on  the  ground  that  the  original 
was  unaccounted  for.  The  trial  was  had 
long  after  the  amendment  of  section  1951, 
Code  Civ.  Proc  (made  in  1889),  allowing  the 
introduction  of  the  original  record  "without 
further  proof."  And  the  same  thing  may  be 
said  of  the  other  similar  objections. 

The  Claim  of  C.  C.  and  D.  K.  Tripp.  These 
appellants  claim  under  an  assignment  of  the 
mortgage  of  Frisbie  and  De  Zaldo  to  the  Cas- 
■tros,  made  by  the  latter  to  one  SaviUe,  of  date 
January  27,  1860.  This  was  subsequent  to 
the  settlement  made  by  the  Castros  with  Fris- 
bie, Adams,  and  others,  and  the  release  made 
by  Victor  Castro  in  1857;  but  It  is  claimed 
there  was  no  proof  or  finding  that  SaviUe  had 
any  notice  of  the  release.  This,  however, 
could  make  no  difference.  Saville  took  sub- 
ject to  all  existing  equities  between  the  par- 
ties, and  could  stand  In  no  better  position 
than  his  grantor.  Civ.  Code,  g  1459.  It  will 
be  unnecessary,  therefore,  to  consider  the  plea 
of  the  statute  of  limitations. 

Much  of  what  has  been  said  as  to  the  Cas- 
tro claim  applies  with  equal  force  to  the 
Tripp  claim,  and  is  an  answer  to  the  greater 
part  of  the  arguments  made  on  the  Tripp  ap- 
peal. 

The  original  mortgage  from  Frisbie  and  De 
Zaldo  to  the  Castros,  as  we  have  seen,  was 
extinguished  by  the  subsequent  settlement 
and  the  written  release  executed  by  the  Cas- 
tros In  1857.  Hence  there  is  no  eucb  mort- 
gage in  existence,  and  no  necessity  for  quiet- 
ing title  as  against  it 

The  appellants  Tripp  also  fall  altogether 
to  specify  any  particulars  as  to  wherein  the 
finding  as  to  the  settlement  and  as  to  the  re- 
lease executed  by  Victor  Castro  is.  unsupport- 
ed by  the  evldenca  As  to  these  appellants, 
alsOt  the  finding  must  be  taken  as  true. 

The  objection  to  receiving  in  evidence  the 
power  of  attorney  from  J.  J.  Castro  to  Hep- 
burn, and  the  release  executed  by  the  latter 
as  attorney  in  fact  for  the  former,  made  on 
the  ground  that  the  Instruments  were  not  re- 
corded in  the  proper  book,  is  without  merit 
for  the  reason  that  the  assignee  of  the  mort- 
gage took  no  better  title  than  his  assignor 
had;  and  It  was  immaterial  whether  these 
Instruments  were  recorded  at  all.  A  power 
of  attorney  to  execute  a  mortgage  Is  required 
to  be  recorded.  Civ.  Code,  {  2933.  And  It  is 
also  provided  that  previous  conveyances  are 
void,  unless  recorded,  "as  against  any  subse- 
quent purchaser  or  mortgagee  •  ♦  ♦  whose 
conveyance  is  first  duly  recorded."  Id.  § 
1214.  There  is  no  provision  of  law,  however, 
requiring  that  a  power  of  attorney  to  release 
a  mortgage  should  be  recorded.  Section  1215, 
Civ.  Code,  reads  as  follows:  "The  term  'con- 
veyance' as  used  In  sections  1213  and  1214, 
embraces  every  instrument  in  writing  by 
which  any  estate  or  interest  in  real  prop- 
erty Is  created,  aliened,  mortgaged,  or  Incmn- 


bered,  or  by  which  the  title  to  any  real  prop- 
erty may  be  affected,  except  wills."  It  was 
not  the  power  of  attorney,  but  the  release  ex- 
ecuted by  the  attorney,  that  affected  the  title 
to  real  property  In  this  case.  It  was  upon 
this  construction  of  the  section  last  cited  that 
the  Legislature  deemed  it  necessary  to  enact 
the  other  section  requiring  the  power  of  at- 
torney to  execute  a  mortgage  to  l>e  recorded. 
There  being  no  statute  requiring  the  power 
of  attorney  to  be  recorded,  and  the  release  it- 
self having  been  recorded  showing  that  it 
was  executed  by  an  attorney  in  fact,  the  ap- 
pellants and  their  predecessors  were  bound  to 
take  notice  of  the  release,  and  thereafter  they 
purchased  the  mortgage  from  the  Castros  at 
their  peril.  The  power  of  attorney  to  Hep- 
burn expressly  authorized  him  to  release  "the 
mortgage  on  the  Sobrante  for  forty  thousand 
dollars."  The  words  "for  forty  thousand  dol- 
lars" were  merely  descriptive  of  the  mort- 
gage, and  it  was  not  intended  to  make  the 
payment  of  $40,000  a  condition  of  tlie  execu- 
tion of  the  release.  It  will  be  presumed  that 
there  was  a  good  consideration  for  the  writ- 
ten release,  in  the  absence  of  evidence  to  the 
contrary.  Indeed,  the  court  Is  not  bound  to 
believe  an  Interested  witness  as  against  such 
a  presumption,  if  the  latter  satisfies  his  mind. 
Code  Civ.  Proc.  §  2061,  subsec.  2. 

3.  The  John  Wilson  Title.  There  are  sev- 
eral appeals  affecting  this  title,  presenting 
different  and  unrelated  questions.  These  are: 
(1)  The  plaintiffs'  appeal,  which  attacks  the 
title;  (2)  the  appeals  of  Sarah  A.  Wilson  and 
of  John'  and  C.  F.  Reynolds,  Involving  the 
construction  of  the  description  of  land  in  the 
agreement  and  deeds  under  which  Wilson  de- 
rived title;  (3)  the  appeal  of  the  former.  In- 
volving also  the  construction  of  a  deed,  from 
one  Caryl  to  Venable  under  which  she  de- 
ralgns  title;  and  (4)  the  appeal  of  Bernardo 
Fernandez,  involving  the  construction  of  two 
deeds — one  from  Wilson  to  Narcisa  Castro 
De  Gutierrez,  the  other  from  McLane  to 
Fernandez.  The  several  questions  thus  raised 
will  be  considered  in  the  order  stated. 

The  Validity  of  the  WUson  Tide.  This  tiUe 
originated  in  the  agreement  between  the  Cas- 
tros and  Wilson  of  date  August  5,  1852.  By 
the  terms  of  this  agreement  Wilson,  as  attor- 
ney, was  to  prosecute  to  final  confimoation 
or  rejection  the  claim  of  the  Castros  to  the 
Sobrante,  and  to  receive  for  his  services  "one- 
tenth  part  thereof,  less  by  six  hundred  and 
forty  acres,  whenever  the  said  Wilson 
[should]  demand  the  same."  The  agreed  serv- 
ices were  duly  rendered  by  Wilson  resulting 
In  the  confirmation  of  the  claim  by  the  board 
of  land  commissioners,  the  decree  becoming 
final  April  6,  1857.  Conveyances  of  the  inter- 
est agreed  upon  were  subsequently  made  to 
John  Wilson  by  the  Castros — by  Victor  June 
20,  18C2,  by  Juan  Jose  February  7,  1862. 
But  these  deeds,  it  is  claimed,  being  subse- 
quent to  the  deed  of  the  Castros  to  Frisbie 
and  De  Zaldo,  conveyed  no  title.  The  jus- 
tice of  this  contention  Is  therefore  the  ques- 
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tion  first  to  b«  considered.  The  deed  referred 
to  conveys  to  the  grantees,  Frlsble  and  De 
Zaldo,  all  tbe  lands  embraced  In  the  grant, 
"excepting  and  reserving  from  this  convey- 
ance all  lands  which  have  been  heretofore 
conveyed  by  the  said  parties  of  the  first  part 
from  the  above-described  premises."  Tbe 
precise  question  is  to  determine  the  sense  in 
which  the  words  "heretofore  conveyed"  were 
intended  by  the  parties.  The  term  "con- 
veyed" or  "conveyance"  is  used  in  several 
.senses.  In  the  strict  legal  sense  tbe  latter 
term  Imports  a  transfer  of  legal  title  to  land; 
but  It  is  also  habitually  used  by  lawyers  to 
denote  any  transfer  of  title,  legal  or  equitable, 
and  the  last  is  also  the  popular  sense  of  the 
term.  On  the  face  of  the  deed  there  Is  noth- 
ing to  determine  in  which  of  these  senses 
the  term  Is  used  except  the  general  principles 
of  interpretation  applying  to  contracts.  One 
of  these  Is  that  "technical  words  are  to  be 
interpreted  as  usually  understood  by  persons 
in  the  profession  or  business  to  which  they 
relate,"  etc.  Civ.  Code,  8  1645.  But  this  ap- 
plies only  to  words  exclusively  technical,  or 
that  are  shown  to  be  used  in  a  technical 
sense;  and  here  the  words  do  not  come  with- 
in the  former  description,  and  whether  they 
are  used  In  a  technical  sense  Is  the  very  ques- 
tion Involved.  The  case  therefore  comes  un- 
der the  rule  "the  words  of  a  contract  are  to 
be  understood  In  the  ordinary  and  popular 
sense  rather  than  according  to  their  strict  le- 
gal meaning,"  etc.  (Id.  {  1614);  and  it  also 
comes  within  the  rule  "that  a  reservation  In 
any  grant  ♦  ♦  ♦  is  to  be  Interpreted  tn 
favor  of  the  grantor"  (Id.  8  1069).  But  the 
most  decisive  principle  applying  to  the  case 
Is  that  a  contract  must  receive  such  an  in- 
terpretation as  will  make  it  "lawful"  and 
"reasonable"  (Id.  8  1643);  for  it  cannot  be 
supposed  that  the  parties  had  in  contempla- 
tion' the  unlawful  purpose  of  defrauding  prior 
purchasers.  Nor  would  the  contract  thus  con- 
strued be  reasonable,  even  from  a  purely 
selfish  point  of  view,  for  thus  construed  it 
would  simply  amount  to  the  purchase  of  law- 
suits in  which  the  grantees  could  have  no 
prospect  of  advantage  except  the  possible 
chance  of  defrauding  prior  purchasers.  We 
must  therefore  conclude  from  tbe  document 
itself  that  the  parties  Intended — as  honest 
men  under  the  circumstances  would  Intend- 
to  except  from  the  conveyance  all  lands  pre- 
viously sold.  And  this  conclusion  becomes 
tbe  more  manifest  when  we  consider  the  cir- 
cumstances of  the  conveyance,  for  at  that 
time  the  only  conveyances,  legal  or  equitable, 
that  had  been  made  by  the  Castros,  or  either 
of  them,  besides  the  Wilson  contract,  and  the 
Anna  W.  Wilson  deed,  disallowed  by  the 
court,  were  (1)  the  agreement  of  Juan  Jose 
of  December  4,  1847,  to  convey  to  Smith 
one  square  league  (being  the  "specific  tract 
A"  of  the  findings) ;  (2)  tbe  deed  of  the  same 
to  the  Franklins  March  29,  1S52,  480  acres; 
(3)  the  agreement  of  Victor  of  August  18, 
1832,  to  Kelly  &.  Feltom  ("specific  tract  B"), 


4,098.26  acres;  (4)  the  deed  of  tbe  same  to 
F.  F.  Boudre,  November  23,  1853,  100  acres; 
and  (5)  the  deed  of  the  same  to  the  same  No- 
vember 1,  1853,  200  acres.  These,  In  the  ag- 
gregate, disposed  of  about  9,306  acres  of  land, 
of  which  only  780  had  been  conveyed  by 
deed.  The  balance  (8,526  acres)  had  been  ful- 
ly paid  for,  and  It  cannot  be  supposed  that 
It  was  not  Intended  to  include  them  In  the 
exception.  We  must  conclude,  therefore, 
that  the  legal  title  corresponding  to  these 
equitable  Interests  and  to  that  of  Wilson 
remained  in  tbe  Castros  untU  the  execution 
of  their  deeds  to  the  equitable  owners,  sub- 
sequently to  the  deed  to  Frlsble  and  De 
Zaldo. 

This  conclusion  renders  it  unnecessary  to 
consider  other  points  discussed  In  the  briefs, 
and,  among  others,  that  of  notice  of  the  Wil- 
son agreement  to  Frlsble  and  De  Zaldo. 
With  reference  to  this  each  party  claims  that 
the  burden  of  proof  was  on  the  other;  but, 
however  this  may  be,  the  general  flinding 
(contained  In  the  conclusions  of  law)  that 
the  parties  deraignlng  title  from  Wilson  are 
the  owners  in  fee  of  the  interest  claimed 
must  be  regarded  as  settling  this  and  all 
other  questions  involved  in  the  question  of 
title  not  negatived  by  the  special  findings. 

The  Quantity  of  the  Wilson  Interest  This 
question  depends  upon  the  construction  of  the 
clause  In  the  agreement  between  the  Castros 
and  Wilson,  heretofore  dted,  viz.:  "That 
said  parties  of  the  first  part  agree  to  convey 
to  the  said  Wilson  one-tenth  part  thereof  [re- 
ferring to  the  Sobrante]  less  by  six  hundred 
and  forty  acres,"  etc.  The  question  is  wheth- 
er it  was  Intended  that  the  640  acres  should 
come  out  of  the  whole  grant  before  division, 
or  out  of  Wilson's  tenth  after  the  division. 
The  court  adopted  the  latter  construction, 
and,  we  think,  rightly.  This  construction 
Is  the  most  obvious  and  natural,  and  it  is 
confirmed  by  the  circumstances  that  a  deed 
of  gift  for  640  acres  was  executed  contem- 
poraneously to  Ann  R.  Wilson,  the  wife  of 
John  Wilson.  This  was  the  construction 
placed  on  the  agreement  by  Wilson  himself 
in  his  deed  to  Tewksbury  of  February  13, 
1854.  under  which  the  appellants  deralgned 
tlOe. 

Complaint  la  made  of  the  decision  of  the 
court  below  as  to  the  Interest  which  passed 
from  Caryl  to  Lysnar  by  the  quitclaim  deed 
of  February  1,  1863.  It  Is  said  in  that  be- 
half that  the  court  charged  the  Caryl  in- 
terest with  42.32+  acres  on  account  thereof, 
whereas  the  charge  should  have  been  25.48f 
acres.  We  deem  it  sufficient  to  say  as  to 
this  that  the  appellant  does  not  make  any 
citation  to  the  record  which  throws  any  light 
on  the  contention  made.  Our  attention  Is  not 
directed  to  any  specific  inconsistency  be- 
tween the  fiudiugs  and  the  conclusions  of 
law,  or  to  any  Inadequacy  of  the  findings  to 
support  the  decree  as  rendered.  Nor  is  there 
any  reference  to  any  page  or  folio  of  the  tran- 
script on  appeal  disclosing  any  error  of  the 
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court  below  In  Oils  connection,  either  In  the 
matter  of  flgures  or  otherwise.  °  Furthermore, 
after  a  long  and  tedious  examination  of  the 
record,  we  find  ourselves  entirely  unable  to 
discover  wherein  or  bow  the  court  can  be 
said  to  have  charged  the  Caryl  interest  with 
42.32  or  any  other  particular  number  of 
acres.  The  appellant  has  filed  an  original 
brief,  two  petitions  for  rehearing,  and  an 
oral  argument,  and,  though  his  attention  was 
called  to  his  omission  in  this  behalf  In  re- 
spondents' brief,  he  has  continued  to  refrain 
from  referring  to  page  or  folio  of  the  record 
illustrating  the  point  here  made.  From  all 
this  we  cannot  help  but  conclude  that  the 
contention  Is  without  support  In  the  record. 

Many  of  the  points  urged  by  appellants  are 
rendered  immaterial  by  our  conclusion  as  to 
the  correctness  of  the  application  of  the  stat- 
ute of  limitations  by  the  court  below.  It 
win  be  unnecessary  to  further  notice  those 
points. 

Construction  of  the  Caryl-Venable  Deed. 
Xbe  description  In  this  deed  (under  which 
the  appellants  Wilson  deraign  title)  is  as 
follows:  "The  one  undivided  half  of  ail 
my  interest  In  and  to  that  certain  tract  or 
portion  of  land  •  *  •  known  as  the 
Castro  Sobrante  which  was  granted,"  etc. 
"Meaning  to  convey  three-fourths  of  one- 
twentieth  of  said  rancho  less  320  acres. 
•  •  •  The  aforesaid  %  of  >/»«  acres  of 
land  was  heretofore  conveyed  to  the  party  of 
the  first  part  by  Marcella  B.  Bradley  by 
deed,"  etc.  At  the  time  the  deed  was  made 
the  whole  interest  of  Caryl  was  %  of  %  of 
the  Wilson  interest  in  the  Sobrante,  or,  as 
expressed  In  the  deed,  "three-fourths  of  one- 
twentieth  of  said  ranctio  less  320  acres." 
The  question  then  is,  was  it  the  Intention  of 
the  grantor  to  convey  the  whofe  of  his  Inter- 
est, or  only  half?  The  court  held  the  latter 
to  be  the  true  intent  of  the  deed,  and  we  think 
there  can  be  no  doubt  this  was  the  case. 
The  deed  is  very  carelessly  written,  and  un- 
der one  of  tiie  clauses  relied  upon  by  the  ap- 
pellants— if  taken  literally  and  held  to  be 
the  paramount  call — ^the  deed  would  convey 
only  %  of  1/20,  equal  to  */ao  of  an  acre, 
lliere  was  evidently  an  omission  here,  and  It 
is  almost  equally  evident  there  was  an  omis- 
sion In  the  other  clause. 

Construction  of  the  Wllson-Gutlerrez  and 
the  McLane-Fernandez  Deeds.  At  the  data 
of  the  former  deed,  June  25,  1882,  Wilson 
was  still  the  owner  of  about  673  acres  undi- 
vided of  bis  original  interest  The  deed  pur- 
ports to  be  made  In  consideration  of  "the 
good  will  and  respect  which  the  said  John 
Wilson  entertains  for  the  party  of  the  second 
part"  (Narclsa  Castro  De  Gutierrez),  and 
"gives,  sells  and  conveys  (to  her)  all  bis  right, 
title  and  Interest  •  ♦  •  to  three  hundred 
and  twenty  acreq  of  land  to  be  taken  out  of 
his  interest  which  he  now  holds  in  a  certain 
tract  of  land,"  etc.  (the  Sobrante),  "not  to 
be  taken  where  the  said  Wilson  or  any  of 
his  tenants  are  in  possession  in  said  grant. 


the  right  here  sold  Is  an  undivided  one,"  etc. 
It  is  claimed  by  the  appellant  (who  has  suc- 
ceeded to  the  title  of  the  grantee  less  an  In- 
terest equal  to  2.30  acres  previously  conveyed 
by  her  to  another)  that  this  deed  should  be 
construed  as  a  grant  of  320  acres  of  land,  un- 
divided, of  the  673  acres  then  owned  by  the 
grantor;  but  the  court  construed  the  deed  as 
granting  only  his  proportionate  interest  in 
the  number  of  acres  mentioned,  and  as  equiv- 
alent to  18.05  average  acres  of  land  in  the 
whole  of  said  Sobrante.  This  construction, 
we  think,  is  correct  The  deed  does  not  pur- 
port to  convey  the  specified  number  of  acres 
undivided,  or  an  interest  equal  to  that  quan- 
tity of  land,  but  only  the  Interest  of  the  gran- 
tor in  320  acres,  to  be  taken  by  the  grantee 
in  some  part  of  the  ranch  other  than  "where 
the  said  Wilson  or  any  of  his  tenants  are  in 
possession."  The  authorities  cited  by  the  ap- 
pellant do  not  sustain  bis  position.  In  6ro- 
gan  y.  Vacbe,  45  Cal.  013,  and  In  the  cases 
there  cited,  there  was  a  "conveyance  of  a 
definite  number  of  acres,"  wMcb  is  dlflTerent 
from  the  case  here,  where  the  conveyance  Is 
of  the  interest  of  the  grantor.  In  a  specified 
number  of  acres. 

The  deed  from  McLane  to  Femandee  does 
not  appear  In  the  record,  but  the  court  finds 
that  McLane  made  and  executed  to  Fernan- 
dez a  deed  "purporting  to  quitclaim  to  said 
Fernandez  all  the  Interest  of  the  said  gran- 
tor In  and  to  fifty  acres  of  the  Sobrante  un- 
divided." The  court  held,  In  efTect  that  the 
deed  conveyed  to  the  grantee  not  60  acres  of 
the  undivided  Interest  of  the  grantor,  but  his 
interest  in  50  acres.  The  question — so  far 
as  the  facts  are  disclosed  to  us  by  the  record 
— ^Is  similar  to  the  question  already  discuss- 
ed; and  we  must  hold  similarly  that  there 
was  no  error  in  the  ruling  of  the  court 

4.  The  Anna  Wilson  TlUe.  This  question 
depends  upon  the  construction  of  the  deed  of 
Juan  Jose  Castro  and  Victor  Castro  to  Mrs. 
Anna  B.  Wilson  of  date  August  5,  1852. 
Whatever  title  vested  in  Mrs.  Wilson  by  this 
deed — less  a  small  interest  previously  con- 
veyed by  her  to  one  BIckler — became  vested 
prior  to  the  beginning  of  the  suit  in  the  ap- 
pellants Beynolds  and  Mhoon  and  McElrath. 
These  claim  that  the  deed  conveyed  to  Mrs. 
Wilson  an  undivided  interest  of  640  acres  in 
the  Sobrante.  This  claim  was  disallowed  by 
the  court  and  the  question  is  as  to  the  cor- 
rectness of  this  ruling.  The  deed  purports 
"to  give,  grant  and  •  •  •  donate  •  ♦  •  to 
the  party  of  the  second  part"  the  premises 
described.  The  description  of  the  land  con- 
Teyed — omitting  parts  unnecessary  to  consid- 
er here — Is  as  follows:  "The  following  de- 
scribed tract  of  land  containing  six  hundred 
and  forty  acres  being  part  of  •  •  •  the 
Sobrante  grant  *  *  *  beginning  at  a  pile 
or  point  of  rocks,  •  •  •  yrhlcb  pile  or 
point  of  rocks  is  known  as  and  called  the 
southwestern  corner  of  the  Snn  Pablo  grant, 
*  *  *  and  from  thence  the  line  of  the  said 
land  now  granted  by  this  deed  is  to  run  east- 
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ward  along  the  south  line  of  the  said  San 
Pablo  grant  till  It  reaches  the  western  line 
of  a  piece  of  land  lately  sold  by  the  said 
Victor  Castro  to  one  Henry  I*  Ford,  and 
then  at  a  stake  made  a  corner;  and  thence 
-with  the  said  Ford's  western  line  in  a  south- 
westerly direction  till  It  reaches  his  south- 
westerly comer,  and  from  thence  with  his 
southern  line  till  it  reaches  his  southeasterly 
corner,  and  then  in  the  same  direction  up  the 
bill  as  the  party  of  the  second  part  shall  de- 
sire, and  then  from  that  point  to  extend  her 
eastern  line  in  the  same  direction  as  Ford's 
eastern  line  extends  (L  e.,  parallel  to  Ford's 
eastern  line),  and  she  is  also  to  extend  her 
western  line  from  the  place  of  beginning  In 
a  southerly  direction  being  a  little  east  of 
south,  tin  the  amount  of  sbc  hundred  and 
forty  (640)  acres  is  included  in  her  survey, 
making  her  south  line  parallel  with  the  said 
Ford's  south  line,  and  reference  is  made  to 
Ford's  lines  whether  they  are  now  complet- 
ed or  yet  to  be  completed  as  the  same  shall 
be  finally  settled  by  the  parties  with  all  ap- 
purtenances thereunto  belonging.  To  have 
and  to  hold  the  same,"  etc.,  "and  as  soon  as 
the  proper  survey  is  made  the  parties  of  the 
first  part  covenant  to  make  a  new  deed  of 
the  like  effect  with  this  only  more  particu- 
larly describing  the  metes  and  boiuds  of  the 
tract  now  granted,  and  the  parties  of  the  first 
part  further  covenant  if  the  land  now  convey- 
ed shall  not  fall  within  the  Sobrante  grant 
as  the  same  shall  be  confirmed  under  the 
laws  and  decisions  of  the  United  States, 
tbence  the  parties  of  the  first  part  are  to  con- 
vey in  place  of  this  an  equal  quantity  in  val- 
ue and  extent  considered  together  out  of  such 
as  shall  be  confirmed  to  them  in  the  said  So- 
brante grant."  The  tract  of  land  purported 
to  be  described  in  the  aforesaid  deed  it  is 
found  by  the  court  "is  not  and  never  was  any 
part  of  w  portion  of  said  Sobrante."  The 
contention  of  the  appellants  is  that  this  falls 
witbin  the  decision  in  Schenk  v.  £>roy,  24  Cal. 
104,  and  similar  cases.  The  description  in 
tbe  deed  under  consideration  in  Schenk  y. 
Svoy  was  of  a  tract  of  land  "situate  upon 
tbe  western  side  of  San  Pablo  creek,  in  a  val- 
ley known  as  tbe  Cruzlto  Valley,  which  Is  a 
part  of  the  tract  of  land  known  as  the  So- 
brante Claim,  and  situated  In  Contra  Costa 
county  and  state  of  California,  bounded  and 
described  as  follows:  Having  for  the  east- 
em  boundary  thereof  a  line  following  the 
course  of  San  Pablo  creek,  as  It  now  runs, 
through  the  center  thereof  from  the  northern 
to  the  southern  extremity  of  said  valley,  and 
extending  back  westward  from  said  line  so 
as  to  include  one  thousand  (1000)  acres  of 
land,  and  no  more,  on  the  western  side  of 
said  valley;  said  land  to  be  laid  out,  as  near 
as  possible,  in  a  square  form;  all  the  lines, 
except  tbe  first  mentioned  line  to  be  straight, 
conforming  with  the  cardinal  points  by  true 
meridian."  The  court  in  that  case,  in  com- 
menting upon  the  foregoing  deed,  says: 
77  P.— 40 


"Cruzlto  Valley  Is  seven  or  eight  miles  long, 
and  runs,  in  its  general  course,  north  and 
south.  The  one  thousand  acres  called  for  by 
the  deed  lies  in  the  valley,  and  on  the  west 
side  of  San  Pablo  creek;  and  by  the  deed 
they  are  to  be  laid  out  'as  nearly  as  possible 
in  a  square  form,'  the  eastern  side  of  the 
square  resting  upon  the  creek  'as  it  runs 
through  the  center  of  tbe  valley';  the  other 
sides  of  the  square  'to  be  straight,  conform- 
ing with  the  cardinal  points  by  true  merid- 
ian.' "  And  the  court  held  that  the  deed  fail- 
ed to  locate  the  land  conveyed  by  sufficient 
description,  and  it  was  therefore  a  grant  of 
quantity,  instead  of  any  particular  tract,  and 
the  grantee  thereof  became  interested  in  all 
the  lands  embraced  within  tbe  larger  area  as 
tenant  in  common  with  his  grantor.  It  will 
be  seen,  however,  that  the  deed  in  this  case 
purports  to  convey  a  specific  tract  of  land 
"beginning  at  a  pile  or  point  of  rocks,  *  •  • 
which  pile  or  point  of  rocks  is  known  as  and 
called  the  southwestern  corner  of  the  San 
Pablo  grant"  This  starting  call,  it  is  pre- 
sumed, was  a  known  and  recognized  monu- 
ment on  the  ground.  The  description  then  at- 
tempts to  give  the  other  calls,  but  they  are 
too  Indefinite  to  inclose  any  particular  tract 
of  land.  As  contended  by  the  respondents, 
the  case  falls  within  the  rule  laid  down  in 
Grogan  v.  Vache,  45  Cal.  610,  and  others  in 
the  same  line.  In  that  case  the  description 
of  the  deed  was:  "Commencing  on  the  south- 
erly side  of  the  Paicines  Rancho,  at  a  large 
live  oak  tree^  marked  with  a  (X)  cross;  thence 
running  in  an  easterly  direction,  crossing  the 
creek  above  the  upper  ford;  thence  in  a 
southerly  direction  and  parallel  with  the  line 
of  said  rancho  to  a  large  white  oak  tree  mark- 
ed with  a  (X)  cross  at  the  lower  ford;  thence 
along  said  creek  to  the  line  of  said  Bancho 
Paicines,  containing  thirty-five  (35)  acres, 
more  or  less."  It  was  held  In  that  case,  aft- 
er reviewing  a  number  of  decisions,  Schenk 
▼.  Evoy  included,  that  the  deed  there  under 
consideration  attempted  to  convey  a  specific 
tract  of  land,  but  was  so  defective  as  to  fail 
in  Its  purpose.  The  com-t  says:  "We  find  no 
case  In  which  a  deed  which  purports  to  de- 
scribe a  specific  tract  of  land  mentioned  as 
parcel  of  a  larger  tract,  but  which  fails  to 
describe  the  land  Intended  to  be  conveyed  in 
such  a  manner  that  it  can  be  located,. is  held 
to  operate,  by  reason  of  such  insufficient  de- 
scription of  the  specific  tract,  as  a  convey- 
ance of  an  undivided  interest  in  the  larger 
tract;  and,  in  our  opinion,^  there  is  no  rule 
for  the  construction  of  deeds  which  will  work 
that  result"  Tbe  land  mentioned  in  the  deed 
in  Schenk  y.  Evoy  was  within  the  Sobrante 
Rancho,  whereas  the  land  attempted  to  be 
granted  in  the  deed,  containing  tbe  defective 
description  in  the  present  case,  falls  entire- 
ly outside  of  the  Sobrante.  We  think  the 
ruling  of  the  court  in  the  premises  was  cor- 
rect. 
6.  The  Franklin  Title.    There  are  two  ap- 
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peals  affecting  this  title,  viz.:  That  of  the 
plaintiffs,  -cvho  attack  It;  and  that  of  Eliza- 
beth A.  Rodgers,  to  whom  and  another  this 
Interest  was  allotted,  and  who  complains  of 
a  deduction  of  the  quantity  of  her  land  on  ac- 
count of  specific  tracts  A  ..o  F,  Inclusive, 
which  were  lost  to  the  owners  of  the  grant 
by  the  statute  of  limitations.  These  ques- 
tions will  be  considered  Jt  the  order  stated. 

The  Validity  of  the  Title.  This  question 
depends  on  the  construction  of  a  deed  from 
Juan  Jose  Castro  to  Selim  and  Edward 
Franklin,  from  whom  the  respondent  Hodg- 
ers  deralgns  title.  The  description  In  the 
deed,  omitting  immaterial  parts,  '.s  as  fol- 
lows: "All  my  right,  title  and  Jiterest  to  one 
and  one-half  square  miles  of  farming  land 
*  ♦  ♦  being  a  portion  of  the  lands  grant- 
ed to  me  in  1841,"  etc.,  "known  &f  the  So- 
brante,  running  from  the  corral  of  Joaquin 
Castro,  one  and  one-half  miles  and  bound- 
ed by  the  creek  one  mile."  This  descrip- 
tion is  substantially  identical  with  the  de- 
scription of  the  land  construed  In  Scheuk  v. 
Evoy,  24  Cal.  109,  ana  aie  court,  we  think, 
rightly  construed  It  as  conveying  an  undivid- 
ed Interest  in  the  Sobrante. 

The  Quantity  of  the  ii'ranklln  Interest. 
There  Is  deducted  from  the  ifranklin  Inter- 
est (480)  acres,  a  fraction  of  over  63  acres 
for  loss  to  the  owners  of  the  Sobrante  on  ac- 
count of  the  specific  tracts  found  to  be  barred 
by  the  statute  of  limitations,  which  was  char- 
ged proportionately  to  the  owners  of  undi- 
vided Interests  who  had  not  conveyed  their 
Interests  In  those  tracts.  It  Is  objected  that 
the  court  erred  In  holding  that  these  tracts 
were  barred.  It  Is  stated  by  the  respondent's 
attorneys  that  the  deduction  was  made  whol- 
ly on  account  of  specific  tracts  D,  B,  and  F. 
Whether  this  statement  Is  correct  or  the  con- 
trary cannot  be  determined  from  the  record. 
But  the  case  seems  to  be  the  same  with  ref- 
erence to  all  the  tracts,  and  In  support  of  the 
Judgment  we  may  assume  such  to  be  the 
case.  The  objection  is  that  the  findings  are 
insufficient  to  support  the  conclusion  of  the 
court  that  the  action  was  barred  as  to  these 
tract  The  objection  is  made  on  the  find- 
ings, the  effect  of  which  Is  thus  stated  by  the 
appellants'  counsel:  "As  to  specific  tracts  D, 
E,  and  F,  the  findings  are  that  the  original 
holders  entered  under  conveyances  from  ten- 
ants In  common  having  about  nine- tenths  of 
the  whole  Sobrante;  and  that  those  who  suc- 
ceeded to  their  interest  had  been  in  the  open, 
peaceable,  notorious,  continuous  occupation 
and  possession  of  the  several  tracts,  having 
them  protected  by  sxibstantial  Inclosures,  for 
more  than  five  j'ears  before  the  commence- 
ment of  the  action,  as  against  these  tracts." 
This  statement  Is  sufficiently  correct  as  far 
as  it  goes,  but  It  should  have  been  stated 
more  specifically  that  the  periods  referred  to 
by  the  finding  were,  respectively.  In  the  case 
of  tract  D  from  the  year  1872,  of  tract  B 
from  the  year  1863,  and  of  tract  P  from  the 
year  1859;  and,  further,  that  with  reference 


to  each  of  these  tracts  tt  is  found  (in  the  con- 
clusions of  law)  that  the  action  Is  barred  by 
the  provisions  of  sections  318,  319,  321,  and 
322  of  the  Code  of  Civil  Procedure,  and  that 
the  various  parties  occupying  and  claiming 
the  several  parts  of  the  tract  are  the  owners 
thereof.  These,  though  placed  among  the 
conclusions  of  law,  are  findings  of  ultimate 
.'acts,  and  are  to  be  regarded  as  such.  Foot 
V.  Murphy,  72  Cal.  105,  13  Pac.  163;  Savhigs 
ind  Loan  Society  v.  Burnett,  106  Cal.  538,  39 
'ac.  922,  and  cases  there  cited. 

It  was  stated  In  one  of  the  petitions  for 
.•ehearing  that  "Mr.  Justice  Van  Dyke  was 
1  party  to  the  action;  hence  he  Is  dlsquali- 
^ed  in  the  case."  ir  counsel  making  the  fore- 
'2;oing  statement  had  examined  the  papers  ou 
lie  in  the  court  below  In  said  action,  he 
•vould  have  found  the  disclaimer  of  Walter 
Van  Dyke,  dated  May  9,  1895,  of  "all  rlgUi. 
itle.  Interest,  or  estate  in  or  to  the  land  or 
premises  In  said  complaint  described,  or  in 
any  part  or  portion  thereof." 

The  foregoing  opinion  disposes  of  every 
material  contention  made  by  appellants. 

The  judgment  and  orders  appealed  from 
are  affirmed. 


RAPPLE  T.  HUGHES. 
(Supreme  Court  of  Idaho.     July  9,  190t) 

F&A.UDULENT     CONVETANCES  —  SALES — CBASGE 
OF  POSSESSION— SUFFICIEKCT. 

1.  A  sale  of  personal  property  is  attacked  «s 
fraudulent,  under  the  provisions  of  section  3021, 
Rev.  St.  Idaho  1887,  on  the  ground  that  it  was 
not  accompanied  by  an  immediate  delivery,  and 
followed  by  an  actual  and  continued  change  of 
possession,  of  the  property  transferred.  Evi- 
dence examined,  and  held  that  it  is  saffident  to 
support  the  findings  and  judgment  of  the  court 
below. 

2.  The  determination  as  to  what  constitutes 
immediate  change  and  delivery  and  actual  pos- 
session is  purely  a  question  of  fact,  to  be  deter- 
mined by  the  jury,  or  the  court  in  case  a  jury 
is  waived,  from  all  the  evidence  in  each  particu- 
lar case.  Following  Simons  v.  Daly  (Idaho)  72 
Pac  507. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  liCmbl  County; 
J.  M.  Stevens,  Judge. 

Action  by  William  Rapple  against  Robert 
B.  Hughes.  Judgment  for  plaintiff.  De- 
fendant appeals.    Affirmed. 

John  H.  Padgham  and  Quarles  &  Quarles, 
for  appellant  H.  O.  Redwine  and  F.  J. 
Cowen,  for  respondent 

STOCKSLAGBR,  3.  This  action  was  com- 
menced In  the  probate  court  of  Lembl  county 
by  the  plaintiff  against  the  defendant,  as  the 
sheriff  of  said  county,  in  claim  and  delivery, 
alleging  that  the  sheriff  wrongfully  levied 
upon  and  took  possession  of  one  certain  cream 
separator,  the  property  of  plaintiff;  that  be- 
fore the  commencement  of  this  action  he  de- 
manded possession  of  said  property,  which 
was  refused  by  defendant;  that  the  property 
is  worth  the  sum  of  $125;   and  that  he  has 
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been  damaged  by  Its  wrongful  detention  In 
the  avim  of  $50.  Defendant  denies  the  own- 
ership or  possession  of  said  property  of  plain- 
tiff at  any  time;  denies  that  the  property 
was  worth  at  the  time  defendant  took  posses- 
sion thereof  any  sum  greater  than  $75,  or 
that  plaintiff  was  damaged  In  the  sum  of  $50, 
or  any  other  sum,  for  the  possession  of  said 
propCTty  by  defendant  Further  answering, 
defendant  alleges  that  in  December,  1902,  one 
Haman  commenced  an  action  in  the  probate 
court  against  one  Frank  Roche  to  recover  the 
sum  of  $&1.17  for  goods,  chattels,  etc.,  sold 
by  Haman  to  Roche,  and  on  the  6th  day  of 
December,  1902,  a  summons  was  issued  and 
served  upon  said  Roche  by  defendant  sheriff, 
and  also  a  copy  of  the  complaint;  that  on 
the  11th  day  of  December  a  trial  of  said  cause 
was  bad  in  said  court,  and  judgment  rendered 
In  favor  of  plaintiff  for  the  sum  of  $G3.37  and 
costs;  that  on  the  13th  of  December,  1902,  ex- 
ecution was  issued  by  virtue  of  said  Judg- 
ment, commanding  defendant,  as  sheriff  of 
said  Lemhi  county,  to  make  the  sum  afore- 
said out  of  the  personal  property  of  defend- 
ant, Roche,  In  that  action;  that  on  the  15th 
day  of  December,  1902,  defendant,  as  sheriff, 
by  Charles  H.  Simpson,  deputy  sheriff,  duly 
levied  upon  the  cream  separator,  goods,  and 
chattels  mentioned  in  the  complaint,  and  all 
the  right,  title,  and  Interest  of  the  said  Frank 
Roche;  that  the  same  was  in  the  possession 
of  said  Frank  Roche,  at  Salmon  City,  and 
was  the  property  of  the  said  Frank  Roche,  by 
taking  said  cream  separator  into  the  posses- 
sion of  the  defendant,  and  the  defendant,  by 
virtue  of  being  said  sheriff,  now  holds  said 
property  under  and  by  virtue  of  such  levy  for 
the  purpose  of  making  the  amount  of  said 
Judgment,  and  avers  that  he  has  a  special 
property  therein,  and  denies  that  be  wrong- 
fully withholds  and  detains  said  i)ersonal 
property  from  the  possession  of  plaintiff,  and 
denies  that  said  plaintiff  has,  by  reason  of 
such  possession  of  the  defendant,  been  dam- 
aged in  the  sum  of  $50,  or  any  other  sum,  or 
at  all.  Alleges  that  Frank  Roche  has  not 
paid  the  amount  due  and  owing  on  said  Judg- 
ment A  Jury  was  waived,  and  trial  by  the 
court  was  had.  Judgment  for  plaintiff,  from 
which  defendant  appeals. 

Appellant  Insists  that  there  was  no  change 
in  the  possession  of  the  property  in  contro- 
versy, such  as  the  law  contemplates,  or  any 
cliange  whatever.  The  undisputed  facts,  as 
disclosed  by  the  evidence,  are  that  plaintiff 
was  working  for  Frank  Roche  on  what  was 
known  as  the  "McDonald  Ranch,"  about  2i^ 
miles  from  Salmon  City.  In  bis  settlement 
wltli  Roche,  he  accepted  a  note  for  $90,  and 
thereafter,  on  December  Ist,  he  surrendered 
the  f 90  note,  and  took  the  cream  separator  in 
payment  thereof,  agreeing  to  pay  a  note  due 
"on  the  company"  of  $34 — evidently  meaning 
a  note  "to  the  company."  And  he  says  at 
that  time  he  got  a  bill  of  sale  of  the  machine, 
wlilch  was  in  evidence,  to  wit:  "Salmon, 
Idaho,  Dec.  1st,  1902.    I  have  this  1st  day  of 


December,  1902,  sold  to  William  Rapple,  sub- 
ject to  last  note  due  of  $33.33  to  the  De  liaval 
Separator,  payable  at  Langsdorf  &  Company 
Bank,  Salmon,  on  December  20,  for  Ninety 
Dollars  ($90.00)  due  him  for  labor  done  this 
summer  on  the  McDonald  ranch.  [Signed] 
Frank  Roche."  The  witness  says  the  above 
paper  was  given  him  at  the  time  the  separa- 
tor was  transferred  to  him,  and  Is  the  only 
evidence  of  title  he  has;  that  be  went  and 
got  the  separator  the  same  day,  and  delivered 
up  the  note  for  $90.00  to  Roche.  It  *vas  on 
the  15th  day  of  December,  a902,  that  the  dep- 
uty sheriff  levied  upon  and  took  possession 
of  the  separator.  On  cross-examination  the 
plaintiff  testified  that  he  worked  on  the  Mc- 
Donald Ranch  for  Frank  Roche  and  Phil 
Roche  as  a  hired  man.  The  two  of  them 
gave  him  a  note  due  the  next  spring — May, 
.903.  They  had  the  separator  In  the  kitchen 
on  the  McDonald  Ranch.  Garfield  Roche 
went  with  plaintiff  to  get  the  separator.  He 
is  a  brother  of  Frank  .toche.  They  took  it 
directly  to  the  bouse  of  Frank  Roche,  in  Sal- 
mon, and  'onloaded  it  In  the  kitchen  of  his 
house  there,  and  in  the  room  where  plaintiff 
slept  Plaintiff  was  boarding  with  Frank 
Roche  at  the  time,  and  it  was  the  only  home 
he  had.  Had  his  trunk  there  In  the  room. 
Plaintiff  borrowed  Frank  Roche's  team  to  go 
after  the  separator.  These  facts  are  gleaned 
from  the  evidence  of  the  plaintiff,  and  none 
of  them  seem  to  be  disputed  by  the  appel- 
lant. Hence  the  question,  and  apparently 
the  only  question,  is  whether  there  was  a 
change  in  the  possession  of  this  property. 
Appellant  very  earnestly  Insists  that  owing 
to  the  fact  that  respondent  had  been  working 
on  the  McDonald  Ranch  for  Roche  during  the 
summer,  he  only  took  the  cream  separator 
from  one  of  the  places  of  possession  of  Frank 
Roche  to  another  of  his  possession;  that  he 
used  Frank  Roche's  team  to  remove  it,  and 
the  brother  helped  hUn — all  indicating  to  the 
outside  world  that  he  was  stIU  In  the  employ 
of  Frank  Roche,  and  changed  the  location  of 
the  separator  at  the  Instance  of,  and  for  the 
benefit  of,  Frank  Roche. 

Our  attention  is  called  to  section  3021, 
Rev.  St  1887.  It  says:  "Every  transfer  of 
personal  property  other  than  a  thing  in  ac- 
tion, and  every  lien  thereon,  other  than  a 
mortgage,  when  allowed  by  law,  is  con- 
clusively presumed,  if  made  by  a  person  hav- 
ing at  the  time  the  possession  or  control  of 
the  property,  and  not  accompanied  by  aa 
immediate  delivery  and  followed  by  an  ac- 
tual and  continued  change  of  possession  of 
the  things  transferred,  to  be  fraudulent,  and 
therefore  void,  against  those  who  are  his 
creditors  while  he  remains  in  possession,  and 
the  successors  in  Interest  of  such  creditors, 
and  against  any  persons  on  whom  bis  estate 
devolves  in  trust  for  the  benefit  of  others 
than  himself,  and  against  purchasers  or  In- 
cumbrancers In  good  faith  subsequent  to  the 
transfer."  Counsel  for  npi)eliant  Insists  that 
this  section  of  the  statute,  under  the  cou- 
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strnctlon  given  It  In  Harkness  y.  Smith,  3 
Idaho,  211,  28  Pac.  423,  precludes  the  plain- 
tiff from  a  recovery  In  thlB  action.  Mr.  Jus- 
tice Huston,  speaking  for  the  court  in  that 
action,  said:  "Plaintiff  brought  action  of 
claim  and  delivery  for  the  recovery  of  pos- 
session of  a  stock  of  merchandise  alleged  to 
have  been  wrongfully  taken  and  unlawfully 
detained  by  defendant  •  •  *"  He  then 
proceeds  to  state  the  following  facts:  Ou 
the  21st  day  of  November,  1890,  one  P.  Gal- 
lagher was,  and  for  some  months  prior  there- 
to had  been,  engaged  In  a  general  merchan- 
dise business  in  the  town  of  Pocatello,  Bing- 
ham county,  Idaho.  It  appears  by  his  own 
testimony  that  at  the  time  he  entered  Into 
the  business  he  had  about  $3,000  Invested 
therein;  that  shortly  after,  for  the  pui-pose 
of  erecting  a  store  building,  he  borrowed 
$2,000.  The  plaintiff  is  a  ranch  and  stock 
man  and  capitalist  residing  at  McCammon, 
about  25  miles  from  Pocatello.  On  Novem- 
ber 21,  1900,  Gallagher  goes  to  McCammon, 
to  the  residence  of  plaintiff,  and  there  makes 
a  sale  of  his  said  stock  of  merchandise  to 
the  plaintiff,  who  at  that  time  held  a  mort- 
gage of  $4,000  on  said  stock  of  merchandise. 
The  price  alleged  to  have  been  paid  by  plain- 
tiff was  $7,240.  This  included  the  stock  and 
building.  After  deducting  the  amount  of  the 
chattel  mortgage,  plaintiff  says  he  paid  the 
balance,  $3,240,  to  Gallagher,  in  his  checks, 
which  were  paid.  On  the  morning  follow- 
ing the  sale,  plaintiff  and  Gallagher  went  to 
Pocatello.  The  clerical  force  In  the  store  at 
that  time  consisted  of  a  man  by  the  name 
of  Smith  and  the  son  and  daughter  of  Gal- 
lagher. Harkness  (plaintiff)  said  to  Smith 
when  he  first  went  into  the  store  on  the 
day  after  the  alleged  sale  by  Gallagher  to 
him,  "Will  you  work  for  me  for  the  same 
salary  Gallagher  has  been  paying  you?"  and 
Smith  said  tie  would.  No  invoice  was  taken. 
No  change  was  made  in  the  personnel  of 
the  establishment.  No  sign  was  changed. 
Gallagher  continued  in  charge  of  the  busi- 
ness as  theretofore.  The  clerical  force  was 
the  same,  two  of  the  employes  being  mem- 
bers of  Gallagher's  family.  Gallagher  con- 
tinued to  bny  and  order  goods  as  before  the 
alleged  sale,  except  that  the  letter  beads 
were  in  the  name  of  H.  O.  Harkness,  and 
Gallagher  signed  all  letters,  checks,  etc.,  "P. 
Gallagher,  Mgr.,"  and  this  continued  to  be 
the  condition  of  affairs  up  to  the  time  of  the 
levy  of  the  attachment  by  defendant  on  Feb- 
ruary 25,  1891.  We  do  not  think  the  facts 
in  this  case  applicable  to  the  one  at  bar. 
In  the  Harkness  Case  the  pretended  transfer 
was  made  at  McCammon,  whilst  the  goods 
were  at  Pocatello,  and  no  pretense  of  a  de- 
livery until  the  next  day.  When  the  pre- 
tended transfer  was  made  the  next  day  there 
was  no  appreciable  change  In  any  of  the 
merchandise,  the  clerical  force,  the  control  or 
management  of  the  business,  or  anything 
that  would  or  could  give  the  least  intimation 
that  there  had  been  a  change  in  the  owner- 


ship of  the  business.  Hallett  ▼.  Fatrlsh,  5 
Idaho,  496,  51  Pac  109,  cited  by  appellant, 
involved  the  attempted  or  pretended  sale  of 
wheat  In  Nez  Perce  county.  Mr.  Justice  Hus- 
ton writes  this  opinion,  also,  and  states  the 
facts  as  follows:  "On  the  3d  day  of  Sep- 
tember, 1895,  plaintiffs,  being  partners  under 
the  firm  name  of  Hallett  &  Morrison,  pur- 
chased of  one  C.  J.  Landon  7,000  bushels  of 
O.  K.  No.  1  marketable  wheat,  to  be  de- 
livered at  top  of  tramway  on  or  liefore  sixty 
days;  loss  or  damage  by  fire  to  be  carried 
by  the  party  of  the  first  part  This  sale  was 
evidenced  by  an  instrument  in  writing  sign- 
ed by  C.  J.  Landon,  attested  with  his  seal, 
witnessed  by  Fred  W.  Hallett  one  of  the 
plaintiffs,  and  acknowledged  before  him  as 
notary.  On  the  23d  day  of  September,  1895, 
the  defendant,  as  constable,  levied  an  execu- 
tion) Issued  by  Justice  of  the  peace  of  said 
county  upon  a  Judgment  against  C.  J.  Lan- 
don) upon  and  seized  800  sacks  of  wheat 
upon  the  premises  and  in  the  possession  of 
said  C.  J.  Landon."  After  this  statement  of 
facts,  the  court,  in  summing  up  its  conclu- 
sions, say:  "There  was  no  delivery,  nor  any 
attempt  of  delivery,  at  that  time,  nor  for 
quite  a  period  thereafter.  •  •  •  The  evi- 
dence showing  conclusively  that  there  had 
been  no  delivery  at  the  time  of  the  sale  by 
Landon  to  the  plaintiffs  of  the  wheat  sued 
for  in  this  action,  nor  any  actual  or  continued 
change  of  possession  thereof."  The  undis- 
puted facts  in  the  case  at  bar  do  not  bring 
it  within  the  rule  laid  down  In  Hallett  v. 
Parrlsh.  It  cannot  be  said  there  was  no  at- 
tempt at  change  in  possession  of  the  property 
in  controversy,  in  the  face  of  the  positive 
declaration  of  the  plaintiff  that  he  immedi- 
ately took  possession,  and  so  remained  in 
possession  of  the  property  until  it  was  taken 
from  him  by  the  sheriff  by  virtue  of  the 
execution. 

Counsel  for  appellant  call  our  especial  at- 
trition to  Basslnger  t.  Spangler,  10  Pac. 
810 — a  Colorado  case.  The  writer  of  this 
opinion,  Mr.  Chief  Justice  Beck,  collected  and 
discussed  the  decisions  of  a  number  of  states 
containing  statutes  similar  to  our  section 
3021,  and  says:  "The  argument  that  a  rea- 
sonable Interpretation  must  be  placed  upon 
the  statute,  and  that  Impossibilities  should 
not  be  required,  Is  recognized  by  us  as  sound. 
At  the  same  time,  a  purchaser  cannot  be 
permitted  in  any  case  to  fold  his  arms  after 
making  his  purchase,  take  no  steps  to  com- 
plete the  sale,  and  have  his  case  excepted 
from  the  rule  by  reason  of  his  good  faith, 
and  the  inconvenience  attending  a  substan- 
tial compliance  with  the  statute.  It  Is  true, 
as  suggested  by  counsel  for  the  plaintiff  in 
error  that  the  8tatu*e  does  not  require  im- 
possibilities. A  purchaser  of  2,000  sacks  of 
grain  cannot  reasonaoiy  remove  them  all  im- 
mediately. The  purcliaser  of  a  kiln  of  hot 
bricks  cannot  remove  tlte  bricks  while  hot 
But  other  acts  can  be  substituted  wblc-h  will 
apprise  the  community  of  the  change  of  ocro- 
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erablp,  and  satisfy  the  demands  of  the  law." 
The  writer  cites  liay  y.  Neville,  26  Oal.  646, 
and  qnotes  this  language:  "•  •  •  The 
acts  that  will  conatlttite  a  delivery  will  vary 
with  the  different  classes  of  cases,  and  will 
depend  very  mnch  upon  the  character  and 
quantity  of  the  property  sold,  as  well  as  the 
circumstances  of  each  particular  case."  This 
seems  to  us  to  be  the  correct  role,  and  Is 
founded  in  equity  and  reason.  It  was  fol- 
lowed in  a  recent  case  in  this  oourt  Sim- 
ons V.  Daly,  72  Pac.  607.  Mr.  Justice  All- 
Btile,  speaking  for  the  court,  said:  "While 
the  evidence  as  to  the  immediate  delivery 
and  continued  possession  of  the  propectt 
claimed  Is  by  no  means  satisfactory,  we  ai^' 
not  prepared  to  say  tliat  it  is  insufficient  to 
support  the  verdict  and  Judgment.  Bvery 
presumption  is  In  favor  of  the  Judgment  of  a 
court  of  record,  and  error  will  not  be  pre- 
sumed. Such  Judgment  should  not  be  dis- 
turbed until  the  appellate  court  is  fully  satis- 
fied that  error  tias  been  committed.  There 
was  some  evidence  in  this  case  tending  to 
show  that  the  transfer  was  accompanied  by 
immediate  delivery  and  followed  by  actual 
possession.  The  Jury  evidently  believed  this 
evidence,  and  returned  their  verdict  accord- 
ingly. We  cannot  disturb  the  Judgment 
founded  thereon,  upon  the  grounds  of  in- 
gofflciency  of  the  evidence."  Again,  spedk- 
Ing  of  the  question  of  immediate  delivery 
and  followed  by  an  actual  and  continued 
change  of  possession,  as  required  by  section 
3021,  Rev.  St  1887,  the  opblon  says:  "WhUe 
this  statute  seems  to  be  very  plain,  and  at 
first  thought  it  might  occur  to  one  ttiat  no 
difficulty  or  uncertainty  could  arise  as  to  its 
application,  stil],  when  we  come  to  applying 
It  to  the  numberless  facts,  circumstances, 
surrounding  conditions,  and  various  relations 
which  the  parties  may  sustain  toward  each 
other,  the  problem  accompanying  any  par- 
ticular transaction  assumes  a  much  more 
aerlous  aspect,  and  we  begin  to  question  our- 
selves as  to  what  'immediate  delivery'  and 
'actual  possession'  really  mean.  Certainly  no 
fixed  rule  can  be  established  as  a  test  for 
ascertaining  these  results.  An  examination 
of  the  numerous  decisions  of  the  courts  un- 
der statutes  similar  to  our  own  will  at  once 
demonstrate  the  futility  of  such  an  effort. 
It  must  be  conceded,  we  think,  that  these 
are  purely  questions  of  fact  to  be  determined 
by  the  Jury  from  the  evidence  in  each  par- 
ticular case."  A  number  of  authorities  are 
cited  in  support  of  this  conclusion.  Again 
it  is  said:  "The  evidence  brought  before  us 
In  this  case  is  a  most  forcible  reminder  of 
the  difficult  duty  which  devolves  upon  a 
jury  and  trial  court  in  passing  upon  evidence 
BO  close,  unsatisfactory,  and  conflicting,  and 
amply  illustrates  the  virtue  In  the  oft-repeat- 
ed statement  that  the  Jury  and  trial  court 
meet  the  witnesses  face  to  face,  and  bear 
them  testify,  and  observe  their  demeanor, 
and  are  therefore  in  a  better  position  than 
the  appellate  court  to  Judge  of  the  weight  to 


be  given  to  each  and  every  statement  made." 
Applying  the  rules  laid  down  in  tliis  case 
to  the  case  at  bar,  and  what  are  the  con- 
ditions? We  find  that  the  plaintiff  testlfles 
that  he  worked  on  the  McDonald  Ranch  for 
Frank  Roche  and  his  brother;  that  he  set- 
tled with  them,  and  on  settlement  there  was 
?90  due  him,  for  which  he  accepted  a  note 
due  the  next  spring — he  thinks,  in  Mav;  that 
after  such  settlement,  and  after  ti^e  noiti 
was  given,  he  bought  the  property  In  dis- 
pute, and  surrendered  the  note  in  part  pay- 
ment, and  assumed  the  payment  of  an  out- 
standing note  of  $38.33  due  on  the  separator; 
that  immediately  after  the  purchase  he  took 
possession  of  the  property,  and  removed  it 
from  its  place  of  use  on  the  McDonald  Ranch 
to  the  only  home  he  had,  which  was  at  the 
residence  of  Frank  Roche,  In  Salmon.  He 
occupied  the  kitchen  in  Frank  Roche's  house, 
and  there  had  his  trunk  and  this  cream 
separator.  So  far  as  the  record  shows,  all 
his  worldly  possessions  were  in  that  room. 
We  do  not  think  the  law  required  him  to 
rent  a  room  elsewhere  to  store  his  property, 
in  order  to  give  notice  to  the  creditors  of 
Frank  Roche  that  he  had  bought  this  prop- 
erty. For  aught  we  know,  this  might  have 
forced  him  to  abandon  his  property,  as  the 
rent  of  a  storage  room  until  such  ttane  as  he 
could  use  it  or  dispose  of  It  might  have  been 
in  excess  of  his  ability  to  pay,  with  any 
hope  of  realizing  on  his  purchase.  He  had 
removed  it,  from  its  former  place  of  Mse  to 
Salmon,  and  stored  it  in  his  room,  and  we 
think  this  was  sufficient  compliance  with  the 
law. 

A  trial  by  Jury  having  been  expressly 
waived  by  both  parties  in  open  court,  the 
case  was  tried  by  the  court,  which  court 
found  tliat  the  delivery  and  possession  were 
sufficient  to  entitle  the  plaintiff  to  recover, 
and  we  do  not  think  tala  findings  and  Judg- 
ment tiased  upon  the  evioence  should  be  dis- 
turbed. 

The  Judgment  of  the  lower  court  is  affirm- 
ed.   Costs  are  awarded  to  respondent. 

SULLIVAN,  C.  J.,  and  AILSHIB,  J„  con- 
cur. 


HARVEY  et  ux.  v.  IVORY. 

(Supreme   Court   of   Washington.     July   19, 

1904.) 

BEPLEVIN— ISSUES  ANO  PROOF— QENEBAL  DE- 
NIAL —  OWNERSHIP  —  AFFIRMATIVE  RELIEF- 
NEW  TRIAL — NEWLY  DISCOVERED  EVIDENCE — 
CREDIBILITY  OV  WITNESS. 

_  1.  In  replevin,  defendant  may  show  title  in 
himself  to  the  property  in  controversy  under  a 
general  denial. 

2.  BallinRer's  Ann.  Codes  ft  St  S  S020,  pro- 
vides that  in  replevin,  "if  the  property  has  not 
been  delivered  to  the  plaintiff,  or  the  defendant 
by  bis  answer  claim  a  return  thereof,  the  jury 
shall  assess  the  value  of  the  property  if  their 
verdict  be  in   favor  of  plaintiff:    or  If  they 


1  i.  See  Replevla.  veL  U,  C«Bt  Dig.  |  «U. 
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find  in  favor  of  defendant  and  that  he  is  en- 
titled to  a  return  thereof,  they  may  at  the 
game  time  assess  the  damages,  if  anj^  are  claim- 
ed in  the  complaint  or  answer,  which  the  pre- 
vailing party  has  sustained  by  reason  of  the 
detention  or  taking  and  withholding  such  prop- 
erty." Held  that,  where  defendant  in  replevin 
proved  title  to  the  property  in  controversy,  she 
was  entitled,  notwithstanding  such  section,  to 
a  judgment  for  the  return  of  the  property  or 
its  value,  though  she  did  not  pray  such  af- 
firmative relief  in  her  answer. 

3.  A  motion  for  a  new  trial  on  the  ground  of 
alleged  newly  discovered  evidence,  relating  mere- 
ly to  the  credibility  of  the  defendant  as  a  wit- 
ness, was  properly  denied. 

Appeal  from  Superior  Court,  King  County; 
R.  B.  Albertaon,  Judge. 

Replevin  by  Peter  Harvey  and  wife  against 
Dena  Ivory.  From  a  judgment  in  favor  of 
defendant,  plaintifCs  appeal.    Affirmed. 

James  Kiefer,  for  appellants.  Bennett  & 
Wbitham,  for  respondent 

FULLiBRTON,  C.  J.  The  appellants 
brought  this  action  against  the  respondent 
to  recover  the  possession  of  certain  personal 
property,  consisting  of  a  piano  and  certain 
household  furniture.  In  their  complaint  they 
alleged  ownership  and  right  of  possesion  of 
the  property,  Its  unlawful  seizure  and  deten- 
tion by  respondent  that  It  was  of  value  of 
9390,  and  that  the  respondent  bad  refused 
to  surrender  possession  thereof  to  the  ap- 
pellants on  demand  made  therefor.  At  the 
time  of  filing  the  complaint  tbey  executed 
and  delivered  to  the  sheriff  the  statutory 
affidavit  and  bond,  claiming  an  Immediate 
delivery  of  the  property.  On  receipt  of  the 
affidavit  and  bond  the  sberiff  took  posses- 
sion of  the  proi>erty  and  held  it  for  the  statu- 
tory time,  when,  no  redelivery  bond  I)eing 
filed,  he  delivered  the  property  to  the  appel- 
lants, who  bad  possession  of  it  at  the  time 
of  the  trial.  The  respondent  thereafter  an- 
swered the  complaint,  admitting  that  she  bad 
possession  of  the  propel  *f,  that  demand  bad 
been  made  upon  her  for  it  by  the  appellants, 
and  that  It  was  of  the  value  of  ^90,  and  de- 
nied generally  all  of  the  other  allegations  of 
the  complaint.  The  prayer  was  that  the  ap- 
pellants' action  be  dismissed,  and  that  the 
respondent  recover  costs.  On  the  issues  thus 
formed  a  trial  was  bad  before  a  Jury,  which 
returned  a  verdict  in  favor  of  the  respond- 
ent On  this  verdict  a  judgment  was  enter- 
ed adjudging  that  the  respondent  was  the 
owner  and  entitled  to  the  possession  of  the 
property,  and  directing  its  immediate  return 
to  her  by  the  appellants,  and,  in  case  its 
return  could  not  be  had,  that  she  have  judg- 
ment against  the  appellants  for  Its  value, 
viz.,  the  sum  of  $390. 

At  the  trial  the  court  permitted  the  re- 
spondent to  prove  ownership  and  right  of 
possession  to  the  property  in  herself.  This 
is  assigned  as  error,  on  the  ground  that  she 
had  not  pleaded  title  or  right  of  possession 
In  herself  to  the  property;  her  answer,  as 
we  have  said,  being  merely  a  general  denial 


of  the  allegations  of  ownership  and  riglit  of 
possession  made  In  the  complaint  on  behalf 
of  the  appellants.  But  whatever  may  be  the 
rule  elsewhere,  it  Is  not  the  rule  in  thia  state 
that  a  defendant  in  an  action  of  replevin 
may  not,  under  a  general  denial,  show  title 
in  himself  to  the  property  in  controversy. 
On  the  contrary,  the  rule  and  the  practice 
have  been  the  other  way  ever  since  the  case 
of  Chamberlin  v.  Winn,  1  Wash.  501,  20  Pac. 
780,  decided  by  the  territorial  Supreme  Court. 
It  was  there  held  that,  in  an  action  brought 
to  recover  possession  of  specific  personal 
property,  the  defendant  could,  under  a  gen- 
eral denial,  prove  ownership  or  rigbt  of  pos- 
session in  a  third  person;  and,  of  course,  if 
it  be  permissible  to  prove  title  in  a  third 
person  under  such  an  answer.  It  Is  i)ermls- 
slble  to  show  title  In  one's  self. 

It  is  next  urged  that  the  court  erred  in 
entering  a  judgment  for  the  return  of  the 
property,  or  its  value  in  case  return  could 
not  be  bad,  because  tbe  respondent  bad  not 
asked  for  such  return  in  ber  answer.  There 
are  cases  which  maintain  tbis  position,  but 
we  do  not  feel  Inclined  to  follow  them.  They 
proceed  on  the  theory  that  judgment  for  the 
return  of  the  property  is  affirmative  rellet 
and  that  a  defendant,  to  be  entitled  to  it 
must  allege  and  prove  himself  entitled  to  it 
But  plainly  this  is  not  sound.  The  plaintiff 
obtains  possession  of  the  property  under  the 
delivery  bond  by  virtue  of  tbe  statute,  not 
by  making  good  bis  title  thereto.  The  rem- 
edy Is  allowed  bim  in  furtherance  of  justice, 
that  he  may  not  lose  tbe  fruits  of  his  victory 
If  he  succeeds  in  proving  his  right  to  the 
property  when  tbe  question  of  right  is  tried 
out.  But  his  right  to  i>os6e8slon  is  not  thus 
absolute.  It  is  conditional  only,  dependent 
on  his  ability  to  make  good  his  title  and  right 
of  possession  when  these  rights  are  called 
in  question  by  the  defendant.  If  be  fails 
to  make  good  his  title  or  right  of  possession, 
tbe  right  of  the  defendant  to  have  tbe  pr«^ 
erty  returned  to  him,  or  to  have  its  value 
in  case  it  cannot  be  returned,  follows  as  a 
matter  of  course.  Tbe  plaintiff  is  the  actor, 
and  it  is  bis  duty  to  prove  his  right  to  take 
the  property  from  the  defendant,  not  the  de- 
fendant's duty  to  prove  the  taking  wrongful. 
When,  therefore,  the  plaintiff  falls  to  prove 
his  title  or  right  of  possession,  the  defend- 
ant's right  to  have  it  returned  to  him,  or 
have  its  value  in  case  retina  cannot  be  had, 
is  absolute,  and  needs  no  allegations  or 
proofs  to  support  it;  and  judgment  in  his 
favor,  requiring  such  return  or  payment  of 
the  value  of  the  property,  is  a  matter  of 
right.  The  statute  (section  5020,  Balllnger's 
Ann.  Codes  &  St.)  does  not  prescribe  a  differ- 
ent rule. 

The  last  assignment  is  that  tbe  court  erred 
in  denying  the  appellants'  motion  for  a  new 
trial.  The  ground  of  the  motion  is  that  of 
newly  discovered  evidence,  but  we  are  clear- 
ly of  the  opinion  that  there  was  no  error 
here.    Tbe  newly  discovered  evidence  goes 
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to  the  credibility  of  the  respondent  as  a  wit- 
ness, rather  than  to  hex  right  to  recover; 
and  for  this  reason,  were  the  matter  unez- 
plained,  it  would  seem  tliat  the  motion  was 
properly  ovemiled  by  the  trial  court.  14 
Enc.  PI.  &  Pr.  807.  But  the  respondent  of- 
fers an  explanation  of  the  transaction  seem- 
ingly satisfactory  to  the  trial  court  And  so 
satisfactory,  indeed,  does  it  seem  to  us,  that 
we  think  it  more  likely  that  the  impeaching 
witness  ia  mlstalien  as  to  the  matter  to  which 
he  avers,  tlian  is  the  respondent 

As  we  find  no  error  in  the  record,  the  Judg- 
ment will  stand  afiirmed. 

MOUNT,   ANDERS,   and  HADLEY,   JJ., 
concur. 


BJORKLUND  t.  SEATTLE  ELECTRIC  CO. 
(Supreme  Court  of   Washington.     July  21, 

CA.BBIEBS— INJUBT  TO  PASSENOCB— BEZ.BA8B— 
FRAITDUI.ENT  BEPBE8ENTATIONS— JUBY  QUES- 
TION —  DEFENSE  —  BETTJBN  OP  AMOUNT  PAID 
TOB   RELEASE— VEBDICT—DAKAOKS. 

1.  In  an  action  against  a  street  railroad  for 
injuries  to  a  passenger  caused  by  a  coiliaion,  to 
whudi  the  company  pleaded  a  release  bf  plain- 
tiff, who  was  also  an  employs  of  the  defendant 
at  the  time  of  the  injuries,  evidence  examined, 
and  held  that  whether  the  release  was  obtained 
by  fraudulent  representations  of  the  defend- 
ant's physician  and  representatives  was  a  ques- 
tion for  the  jury. 

2.  Where  a  release  of  a  claim  for  injuries 
caused  by  negligence  ia  obtained  by  fraud,  the 
release  is  no  defense  to  an  action  for  dam- 
ages caused  by  the  negligence. 

3.  Where,  at  the  time  of  fraudulently  obtain- 
ing a  release  of  a  claim  for  injuries  caused  by 
negligence,  a  sum  of  money  is  paid  as  the  pur- 
ported consideration  of  the  release,  the  return 
of  the  sum  so  paid  prior  to  bringing  an  action 
for  damages  for  the  negligence  is  not  necessary 
to  the  maintenance  of  the  action;  an  allow- 
ance by  the  jury  of  the  sum  paid  In  returning 
the  verdict  being  snfGcient 

4.  Where  an  employ^  of  a  street  railroad  is 
injured  while  riding  as  a  passenger  on  its  lines, 
and  a  release  of  a  claim  for  damages  is  pro- 
cured from  him  by  fraudulent  representations 
of  the  defendant^  representatives,  the  fact 
that  he  was  induced  to  continue  in  the  service 
of  the  defendant  after  the  release  was  obtained 
— ^the  defendant  paying  him  his  wages  all  the 
time— does  not  militate  against  his  recovery  of 
damages  for  the  injuries. 

Appeal  from  Superior  Court,  King  County; 
Geo.  C.  Hatch,  Judge. 

Action  by  John  BJorklund  against  the  Se- 
attle Electric  Company.  From  a  Judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

Hughes,  McMlcken,  Dorell  &  Ramsey,  for 
appellant.  Geo.  F.  Aust  and  G.  Meade  Em- 
ory, for  respondent 

HADLET,  J.  This  Is  an  action  for  dam- 
ages for  personal  injuries  received  by  re- 
spondent while  traveling  as  a  passenger  up- 
on one  of  appellant's  cars.  Respondent  was 
flt  the  time,  and  for  several  years  prior  there- 
to bad  been,  an  eniploy<i  of  appellant,  en- 
gaged in  renaering  services  about  the  car 


iMim  of  the  railway  company;  but  when  be 
received  his  injuries  he  was  a  passenger  on 
Ub  way  to  bis  home,  after"  completing  a 
day's  work,  and  he  says  be  bad  paid  bis 
fare,  as  the  other  passengers  bad  done.  The 
question  of  want  of  original  liability  Is  not 
urged  upon  this  appeal,  but  It  is  contended 
that  respondent  had,  prior  to  bringing  the  ac- 
tion, for  a  consideration,  fully  released  ap- 
pellant from  all  claims  for  damages.  In  re- 
ply to  the  answer  setting  up  the  release,  re- 
spondent alleged:  That,  by  reason  of  his 
long  employment  by  appellant,  be  had  a 
great  confidence  in  the  company's  agents, 
physician,  and  representatives.  That  he  un- 
derstands very  imperfectly  the  English  lan- 
guage, and  can,  with  great  dlfQcuity,  only 
read  the  simplest  English  words  and  phrases. 
That  at  the  time  of  signing  the  alleged  re- 
lease be  did  not  obtain  legal  advice,  and  was 
entirely  ignorant  of  bis  legal  rights  and  of 
the  extent  of  his  Injury.  That  appellant, 
well  knowing  the  above  facts,  did,  by  its 
ageula,  to  wit  its  superintendent,  claim 
agrent  and  physician,  with  the  intent  and 
purpose  of  intensifying  respondent's  ignor- 
ance as  to  his  legal  rights  and  physical  con- 
dition, falsely  and  fraudulently  represent  to 
him  that  it  was  inadvisable  for  him  to  con- 
sult a  lawyer;  that  bis  injuries  were  such 
that,  without  doubt,  be  would  be  entirely 
well  within  six  weeks'  time,  at  most,  and 
that  he  was  even  then  able  to  return  to 
work;  that  appellant  was  willing  to  pay  him 
bis  wages  until  he  was  able  to  return  to 
work,  and  was  also  anxious  to  have  him  con- 
tinue in  its  service;  that  it  would  give  him 
a  good,  easy  Job,  soon  raise  bis  wages,  and 
give  him  ample  opportunity  for  promotion. 
That  appellant's  claim  agent  and  superin- 
tendent then  informed  blm  that,  in  order  to 
carry  out  said  arrangement  for  blm  to  draw 
his  wages  and  get  an  easy  Job,  it  was  nec- 
essary for  him  to  sign  a  writing,  which  was 
then  for  the  first  time  produced.  That  re- 
spondent could  not  read  It,  and  that  said 
claim  agent  then  pretended  to  read  it  to  him, 
but  that  he  could  not  understand  its  mean- 
ing, and  the  claim  agent  knew  he  could  not 
understand  It  That  he  then  told  the  claim 
agent  that  he  could  not  understand  it.  That 
the  claim  agent  thereupon  told  him  that 
the  only  purpose  of  the  paper  was  to  have 
respondent  go  to  work  again  for  appel- 
lant; to  give  him  a  good,  easy  Job,  with 
promise  of  promotion  and  raise  of  wages; 
and  to  enable  him  to  draw  bis  wages  for  the 
time  he  had  been  off  duty.  That  appellant, 
its  agent,  servants,  and  physician,  well  knew 
of  respondent's  Ignorance  of  his  rights,  and 
of  the  extent  of  his  injuries.  That  he  was 
relying  upon  their  representations;  and  that, 
but  for  such  false  representations,  he  would 
not  have  signed  any  paper — a  release  or  oth- 
erwise. That  he  was  ignorant  of  the  fact 
that  he  was  signing  any  purported  release 
for  injuries  of  any  extent  or  duration  con- 
trary to  stiid  representations,  or  any  purport- 
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ed  tepvesentatlona  whatever,  and  that  he 
never  Intended  to  release  appellant.  That 
the  aforesaid  promises  made  by  appellant's 
agents  have  not  been  carried  out  That  re- 
spondent did  not  recover  from  his  injuries 
within  six  weeks,  has  not  yet  recovered,  is 
now  unable  to  work  by  reason  thereof,  and 
is  informed  and  believes  that  his  injuries 
are  of  a  permanent  nature,  and  that  he  will 
always  remain  crippled  and  deformed.  A 
trial  was  had  before  the  court  and  a  Jury, 
and  a  verdict  was  returned  for  respondent 
in  the  sum  of  $2,500.  Motion  for  new  trial 
having  been  denied,  Judgment  was  entered 
upon  the  verdict,  and  the  defendant  has  ap- 
pealed. 

It  is  assigned  that  the  court  erred  In  over- 
ruling appellant's  challenge  to  the  legal  suffi- 
ciency of  the  evidence.  Respondent  was  In- 
jured In  a  "head-on"  collision  between  two 
of  appellant's  cars,  and  his  hand  was  severe- 
ly cut,  and  his  thigh  was  struck  In  such  a 
manner  as  to  cause  a  bad  bruise  to  the  mns- 
cles  and  to  the  bone,  accompanied  with  subr 
acute  Inflammation  of  the  periosteum.  Such 
was  shown  to  be  his  condition  by  a  letter 
in  the  record,  written  by  the  company's  sur- 
geon. This  letter  was  written  January  23, 
1903,  a  short  time  before  this  suit  was  be- 
gun. The  injury  occurred  April  28,  1901, 
near  two  years  prior  to  the  writing  of  this 
letter.  In  the  course  of  the  testimony  of 
the  doctor  upon  the  witness  stand,  he  said 
that  he,  as  the  company's  surgeon,  examined 
respondent's  Injuries  soon  after  they  wwe 
received,  and  that  he  then  told  respondent 
that  he  thought  he  would  be  well  In  a  short 
time.  It  is  easy  for  us  to  believe,  from  a 
personal  standpoint,  that  the  doctor  was  orig- 
inally simply  mistaken  in  his  Judgment;  but, 
in  view  of  the  fact  that  his  letter  stated 
that  "there  was  a  bad  bruise  to  the  muscles 
and  to  the  bone,"  and  In  view  of  his  entire 
testimony  upon  the  stand,  we  think  it  be- 
came a  question  for  the  jury  whether  the 
doctor  as  surgeon  of  the  company  knew  at 
the  time  that  respondent  was  seriously  injur- 
ed. He  admits  that  he  did  not  so  inform 
respondent.  If  he  knew  the  fact,  and  if  his 
failure  to  so  inform  respondent  misled  the 
latter,  to  his  injury,  it  amounted  to  a  legal 
fraud  upon  his  rights.  Appellant  suggested 
that  respondent  bad  no  right  to  rely  upon 
the  physician's  statement,  and  that  it  is  not 
bound  thereby.  We  think,  the  relation  of 
employer  and  employ^  having  long  existed 
between  appellant  and  respondent,  the  latter 
had  the  right  to  place  trust  and  confidence 
in  the  statements  of  the  company's  surgeon, 
who  had  examined  the  Injuries  at  the  in- 
stance of  the  company.  It  therefore  became 
a  question  for  the  Jury,  even  if  they  found 
that  respondent  knowingly  signed  a  release, 
whether  he  did  so  as  the  result  of  being 
fraudulently  misled  by  appellant's  agents  as 
to  the  extent  and  character  of  his  Injuries. 

The  testimony  of  respondent  as  to  what  oc- 
curred at  the  time  of  the  signing  of  the  al- 


leged irieftse  is  in  substantial  accord  wltk 
the  allegations  of  the  reply  hereinbefore  set 
out,  The  chief  negotiations  leading  up  to 
the  signing  of  the  paper,  aside  from  tbe 
statements  of  the  physician  heretofore  dis- 
cussed, were  between  the  claim  agent  and 
respondent  The  sum  of  $70  was  paid  by  the 
claim  agent  to  respondent  at  the  time  the 
paper  was  signed.  That  \taB  the  amount  of 
wages,  at  respondent's  rate,  for  the  time  he 
bad  been  unable  to  work;  and  he  sayg  he 
was  informed  by  th«  claim  agent  and  that 
he  understood  that  he  was  simply  signing 
a  receipt  for  the  wages,  so  that  he  couia  go 
to  work  again,  and  get  his  easy  Job.  The 
paper  signed  contained  a  release  provision. 
It  was  piepared  upon  a  printed  blank,  and 
contained  technical  w«rd8^  both  In  the  print- 
ed and  written  matter,  and  bore  evidence 
of  careful  and  skillful  preparation,  with  a 
view  to  making  it  an  effective  release.  In 
view  of  respondent's  testimony  as  to  his  In- 
ability to  read  and  understand  English,  and 
particularly  such  technical  words  and  phras- 
es as  were  contained  in  this  paper,  It  became 
a  question  for  the  Jury  whether  be  did  un- 
derstand it  and  whether  the  claim  agent  had 
intentionally  and  fraudulently  misrepresent- 
ed to  him  what  it  contained,  and  thereby 
purposely  misled  him  Into  signing  what  he 
would  not  have  signed  it  its  actual  contents 
and  legal  effect  had  been  fully  made  known 
to  him.  The  Jury  could  reasonably  find,  un- 
der the  evidence,  that  appellant  and  respond- 
ent did  not  stand  upon  an  equal  footing,  by 
reason  of  the  iatter's  imperfect  undHvtand- 
ing  of  English,  and  the  legal  effect  of  what 
he  signed,  or  the  nature  and  extent  of  his 
injuries,  while  the  agents  of  the  former  were 
fully  informed.  They  could  also  reasonably 
find  that  respondent  was  Justified  in  placing 
confidence  la  what  appellant's  agents  told 
him,  because  of  his  long-established  relations 
with  the  company.  That  it  is  for  the  Jury 
to  say  whether  one  has  been  fraudulently 
misled  into  signing  a  release  of  this  chai^ 
actw  under  similar  circumstances  Is  express- 
ly held  in  the  following  cases:  Pioneer  Coop- 
erage Co.  V.  Romanowicz  (III.)  57  N.  E.  864; 
Meyer  v.  Haas  (Cal.)  &8  Pac.  1042;  Inter- 
national &  C  N.  R.  Co.  V.  Harris  (Tex.  Civ. 
App.)  65  S.  W.  885;  Great  Northern  Ry.  Ca 
T.  Kaslschke,  104  Fed.  440.  43  C.  C.  A.  C26: 
Schus  T.  Powers-Simpson  Co.  (Minn.)  89  N. 
W.  68;  Whitney  &  Starrett  Co.  v.  O'Rourke 
(111.)  50  N.  E.  242;  Indiana,  D.  &  W.  R.  Co. 
V.  Fowler  (111.)  66  N.  E.  394;  Burlk  v.  Dun- 
dee Woolen  Co.  (N.  J.  Sup.)  49  Atl.  442;  St 
Louis,  I.  M.  &  S.  Ry.  Co.  v.  Phillips,  66  Fed. 
35,  13  C.  C.  A.  313.  This  court  also  dis- 
cussed the  general  principles  governing  the 
procurement  of  a  release  by  fraud  In  Sanford 
V.  Royal  Ins.  Co.,  11  Wash.  653.  There  it 
was  held  that  false  statements  as  to  the 
law,  for  the  purpose  of  Inducing  one  to  sign 
a  release  of  an  insurance  company,  amount- 
ed to  fraud,  where  the  assured  believed  the 
Insurer's  agent  to  be  his  personal  friend,  and 
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relied  upon  his  statement  tbat  It  would  do 
no  good  to  consalt  a  lawyer,  and  also  relied 
upon  bis  superior  knowledge  and  experience 
In  such  matters.  In  essential  features,  that 
case  contained  elements  not  unlike  tbose  in 
tlie  case  at  bar. 

Appellant  urges  that  the  evidence  is  In- 
sufficient to  establish  fraud.  It  is  true, 
there  is  conflict,  but  the  weight  of  the  eyl- 
dencc  must  be  determined  by  the  jury.  We 
think  there  is  sufficient  evidence  bearing 
upon  the  question  of  fraud,  if  true,  to  support 
the  verdict;  and  it  is  clearly  established  by 
the  above  anttaorlties  that,  when  a  purported 
roMase  has  been  procured  by  fraud,  it  does 
not  become  a  release,  and  is  not  a  defense 
to  an  action  of  this  kind.  The  cases  cited 
by  an>ellant  are  lacking  in  some  elements 
found  in  the  issues  of  this  case.  In  Peder- 
son  V.  Seattle,  etc..  Street  Ry.  Co.,  6  Wash. 
202,  33  Pac.  351,  84  Pac.  666,  urged  by  ap- 
pellant as  decisive  of  this  case,  the  respond- 
ent testified  that  he  could  understand  and 
speak  the  Bnglish  language,  but  could  not 
write  in  tbat  language;  that  the  language 
used  in  the  releaae  was  not  read  to  him; 
and  that,  if  the  words  therein  found  had  been 
read  to  blm,  be  would  have  understood  them. 
It  thus  appeared  that  be  was  capable  of  un- 
derstanding the  paper  upon  merely  bearing 
It  read,  and  there  was  much  testimony  that 
It  was  read  to  blm.  In  the  case  at  bar  the 
respondent  testified  that  he  did  not  even  at 
the  time  of  the  trial  understand  the  meaning 
of  terms  used,  such  as  "release,"  "acquit," 
"discharge,"  etc.  In  the  Pederson  Case  there 
was  no  evidence  that  even  any  false  state- 
ment was  made  to  him.  He  merely  claimed 
tbat  the  paper  he  signed  was  not  read  to  him. 
He  did  not  deny  that  a  paper  was  read  to 
blm,  but  asserted  that  it  was  not  the  one  he 
signed;  thus  leaving  it  to  be  inferred  that. 
If  be  signed  the  paper  which  was  present 
ot  the  reading,  it  was  not  correctly  read. 
Moreover,  in  that  case  there  was  no  evidence 
that  any  representations  were  made  respect- 
ing the  nature  or  duration  of  the  injuries. 
In  Albrecbt  v.  Milwaukee  &  8.  Ry.  Co.  (Wis.) 
68  N.  W.  72,  41  Am.  St.  Rep.  30,  the  opinion 
expressly  states  that  "there  is  no  pretense 
tbat  the  plaintiff  was  induced  to  sign  the  re- 
lease through  fraud  or  misrepresentation,  or 
that  any  deception  was  practiced  by  misread- 
ing it  to  him."  In  Wallace  v.  Chicago,  St 
P..  etc.,  Ry.  Co.,  07  Iowa,  547,  25  N.  W.  772, 
the  party  who  signed  the  release  stated  in  his 
testimony  that  there  was  nothing  to  hinder 
lilm  from  reading  the  papers  before  signing 
them,  and  that  nothing  was  done  to  keep  him 
from  reading  them.  It  Is  stated  that  be  was 
n  railroad  conductor,  had  been  a  deputy 
sheriff,  and  could  read  writing,  make  out  pa- 
pers, and  transact  any  kind  of  ordinary  busi- 
ness. The  court  concluded  from  these  facts 
that  no  fraud  appeared,  and  that  he  was 
therefore  bound  by  the  writing  which  he  sign- 
ed. In  Fuller  v.  Madison  Mut.  Ins.  Co.,  36 
{R^is.  689,  an  insurance  policy  was  Involved. 


The  applicant  nad  been  previously  InsureO 
in  the  same  company,  and  was  held  charge- 
able with  notice  of  its  by-laws  and  routine 
of  business.  The  opinion  states:  "There  is 
no  pretense  that  he  was  overreached  or  de- 
ceived, otherwise  than  in  the  fact  that  he 
could  not  and  did  not  read  the  policy.  That 
was  his  own  negligence.  His  want  of  Eng- 
lish is  no  excuse."  Hawkins  v.  Hawkins,  60 
Cal.  668,  was  determined  upon  demurrer,  and 
it  is  said  that  no  relation  of  special  trust  or 
confidence  existing  between  the  parties  ap- 
peared, and  that  the  terms  and  conditions  of 
the  writing  were  equally  open  to  both.  In 
Chicago,  St.  P.,  etc..  Ry.  Co.  v.  Belllwith,  83 
Fed.  437,  28  C.  C.  A.  358,  the  party  who 
signed  the  contract  testified  that  he  did  not 
ask  any  one  to  read  it  to  him,  and,  moreover, 
his  own  attorney  was  present  and  assisted 
in  the  negotiations.  In  Spitze  v.  Baltimore  A- 
Ohio  R.  Co.  (Md.)  32  Am.  St  Rep.  378,  no 
representations  of  any  kind  were  made  when 
the  release  was  signed,  and  no  exphtnation 
was  asked.  The  court  found  that  the  testi- 
mony did  not  prove  fraud  on  the  part  of  de- 
fendant, but  carelessness  on  the  part  of 
I)laintUf,  and  that  the  relief  asked  could  not 
be  granted  solely  on  the  ground  of  plaintiff's 
carelessness.  In  Gulliher  v.  C,  B.  L  &  P 
R.  Co.,  59  Iowa,  418,  13  N.  W.  429.  thei-e 
was  no  evidence  of  any  false  representation 
when  the  release  was  signed.  It  neither  ap- 
peared that  the  party  was  unable  to  read, 
nor  that  he  was  refused  an  examination  and 
reading.  The  court  say  that  they  have 
searched  the  record  in  vain  for  any  evidence 
of  fraud  in  procuring  the  release.  Having 
thus  noted  the  cases  cited  by  appellant  upon 
this  subject  we  believe,  for  reasons  above 
indicated,  that  they  are  all  distinguishable 
from  the  case  at  lutr,  by  reason  of  testimony 
of  this  case  bearing  upon  fraudulent  rep- 
resentations. The  court  therefore  did  not  err 
in  denying  the  challenge  to  the  sufficiency  of 
the  evidence. 

This  disposes  of  appellant's  chief  conten- 
tion in  this  case.  E^rrors  are  assigned  on  the 
introduction  of  testimony.  It  is  contended 
that  evidence  was  improperly  admitted  as  to 
statements  made  by  the  physician  concerning 
the  duration  of  respondent's  injuries.  Under 
the  issues  of  the  case,  and  within  the  authori- 
ties first  above  cited,  the  testimony  was  prop- 
er. It  was  for  the  Jury  to  say  whether  the 
statements  were  intended  to  be,  and  were 
understood  to  be,  mere  expressions  of  opin- 
ion, upon  which  respondent  had  no  right  to 
rely,  or  whether  it  was  intended  that  they 
should  be  received,  and  whether  they  were 
received,  as  the  statements  of  facts  upon 
which  he  might  and  did  rely,  by  reason  of 
the  relation  of  trust  and  confidence  between 
himself  and  the  agents  of  his  long-time  em- 
ployer, and  also  by  reason  of  the  superior 
and  peculiar  professional  knowledge  of  the 
physician.  The  same  rule  applies  to  state- 
ments said  to  have  been  made  by  the  claim 
agent  at  the  time  the  release  was  signed, 
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and  prior  tliereto.  We  think  the  InBlructlona 
■were  clear,  and  covered  the  law  of  the  case. 
The  Jury  found  the  whole  damage  to  he  $2.- 
STO,  and,  following  the  court's  instructions, 
they  deducted  $70  from  said  sum,  which  was 
the  amount  paid  respondent  when  he  signed 
the  alleged  release.  Due  credit  was  there- 
fore given  for  the  sum  In  respondent's  hands, 
and,  tinder  the  authorities,  there  was  no  ne- 
cessity for  its  return  before  bringing  this 
suit  It  Is  true,  respondent  worked  for  and 
received  wages  from  appellant  for  about  a 
year  and  a  half  after  his  Injuries,  but  he 
was  presumably  giving  value  received.  A 
few  weeks  after  the  injury  he  began  work 
again,  as  he  says,  under  the  statement  of  the 
physician,  re-cafdrced  with  that  of  the  claim 
agent,  that  his  injury  was  slight,  and  that  he 
would  soon  recover.  But  during  the  time  he 
worked  he  seems  to  have  suffered  continually, 
and  made  no  apparent  progress  toward  re- 
covery, which  is  not  remarkable,  in  view  of 
the  testimony  of  the  physician  that  the  bone 
was  badly  bruised.  We  do  not  see  that  his 
struggle  to  cam  a  living,  even  though  as  an 
employs  of  appellant,  should  militate  against 
bis  recovery  for  the  Injuries  previously  re- 
ceived. If  he  never  released  appellant  frc«n 
liability.  The  verdict  of  the  Jury  says  that 
be  did  not  release  the  company,  in  fact. 

We  see  no  reason  for  disturbing  the  verdict 
or  for  granting  a  new  triaL  and  the  Judg- 
ment is  affirmed. 

FUI^LERTON,  C.  3.,  and  MOUNT  and  AN- 
DERS, JJ.,  concur. 


DICKER  SON  V.  CITY  OF  SPOKANE.    * 
(Supreme   Court  of   Washington.     July   10, 
1904.) 

MUNICIPAI.  CORPOKATIONB— CONTRACT  FOB  PUB- 
LIC WORK — ORDEB  BY  CONTRACTOR — LIABILITY 
OF  CITY  —  EVIDENCE  —  ADUISSIBILITT — JURY 
QUESTION. 

1.  The  contract  for  the  erection  of  water- 
works for  a  city  provided  that  the  city  would 
make  payment  of  the  contract  price  semimonth- 
ly, on  estimates  of  the  value  of  material  and 
labor  furnished  during  the  preceding  half  month, 
less  20  per  cent,  of  the  amount  o£  each  esti- 
mate, which  should  be  retained  by  the  city 
until  all  of  the  work  should  be  entirely  com- 
plete, and  accepted  by  the  city.  An  order  wag 
given  by  the  contractor  during  the  progress 
of  the  work  for  money  to  be  paid  by  the  city 
out  of  any  moneys  belonging  to  the  contractor, 
or  that  might  thereafter  become  due  on  the  con- 
tract, eitlier  in  the  20  per  cent  reserve,  or  on 
account  of  money  to  be  due  on  account  of  final 
estimate  on  the  contract.  The  order  was  deliv- 
ered to  the  city  comptroller,  and  the  water- 
works plant  was  completed  and  accepted  by  the 
city.  Bold,  that  the  order  was  payable  only 
out  of  the  reserve,  or  anything  that  might  be- 
come dne  on  the  final  settlement. 

2.  The  city  comptroller  had  no  authority  to 
bind  the  city  by  any  admission  or  statement 
that  he  might  have  made,  pertaining  to  the 
payment  of,  or  the  liability  of  the  city  on,  the 
order. 

3.  Plaintiff's  right  of  action  on  the  order 
was  measured  by  the  terms  of  the  order  on 


which  the  fiction  was  founded,  so  that,  in  an 
action  against  the  city  on  the  order,  evidence 
that  the  order  was  for  material  furnished  to 
the  contractor,  which  would  make  the  order  a 
preferred  claim  against  the  city,  under  the  wa- 
terworks contract,  was  properly  excluded, 
though  it  was  alleged  in  the  complaint  that 
plaintiff  had  taken  the  order  from  the  con- 
tractor for  an  amount  due  plaintiff  from  one 
of  the  contractor's  materialmen. 

4.  In  an  action  against  a  city  on  an  order 
drawn  on  it  by  a  contractor  for  the  erection  of 
a  waterworks  plant  for  the  city,  evidence  ex- 
amined, and  held  that  whether  any  moneys  with 
which  to  pay  the  order  were  due  the  contractor 
out  of  the  funds  from  which  it  was  payable 
was  a  question  for  the  jury. 

Appeal  from  Superior  Court,  Spokane  Coan<> 
ty;    Leauder  H.  Prather,  Judge. 

Action  by  Wllliani  Dlckerson  against  the 
dty  of  Spokane.  From  a  Judgment  for  de- 
fendant, plaintiff  appeals.     Affirmed. 

James  Dawson,  for  appellant.  John  P. 
Judson,  A.  H,  Kenyon,  and  B.  O.  Connor,  for 
respondent. 

PER  CURIAM.  This  Is  an  action  brought 
by  plaintiff,  William  Dickerson,  appellant 
below,  against  the  city  of  Spokane,  defend- 
ant and  respondent,  In  the  superior  court  of 
Spokane  county,  on  a  certain  written  order 
for  the  payment  of  money  Issued  by  one  B. 
A.  Jones  to  appellant,  which  Is  as  follows: 

"Spokane,  Washington,  January  27tb,  1895. 
To  the  City  Comptroller  of  the  City  of  Spo- 
kane—Dear Sir:  Please  pay  to  William  Dick- 
erson the  sum  of  $294.00  ont  of  any  moneys 
belonging  to  me,  or  that  may  hereafter  be 
due  me  from  the  city  of  Spokane,  on  the  wa- 
terworks contract;  either  In  the  twenty  per 
cent  reserve,  or  on  account  of  money  to  be 
dne  me  on  account  of  final  estimate  on  said 
waterworks  contract  Said  sum  of  $294.00 
to  bear  interest  at  the  rate  of  one  and  one- 
half  per  cent,  per  month  until  paid,  which 
principal  sum  and  Interest  please  pay  in  the 
manner  as  aforesaid.    It.  A.  Jones." 

This  cause  was  here  on  a  former  appeal 
taken  by  appellant  from  a  Judgment  of  dis- 
missal rendered  by  the  lower  court  at  the 
first  trial  on  the  ground  that  the  complaint 
did  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  The  Judgment  of  the  supe- 
rior court  was  reversed,  and  the  case  remand- 
ed. 26  Wash.  292,  66  Pac.  381.  The  allega- 
tions upon  which  the  present  cause  of  ac- 
tion is  founded  sufficiently  appear  from  the 
opinion  of  this  court  delivered  on  the  former 
appeal,  which  renders  it  unnecessary  to  r»' 
state  such  averments  in  this  connection.  The 
amended  answer  of  the  city  of  Spokane  de- 
nies the  material  allegations  of  the  complaint 
charging  it  with  any  liability  whatever  to 
appellant  by  reason  of  the  drawing  and 
presentation  of  the  above  written  order  to 
respondent  admits  tlat  it  has  neglected  and 
refused  to  pay  the  same,  and  avers  that 
under  the  contract  between  R.  A,  Jones  and 
the  respondent  city,  "it  was  expressly  pro- 
vided that  defendant  Bbonld  not  be  obliged 
to  accept  or  pay  orders  like  the  one  described 
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In  the  complaint"  It  is  alleged  in  the  nrst 
afflrmntiTe  defense  "that  at  no  time  since 
the  filing  of  said  order  has.  the  defendant 
bad  any  money  or  funds  of  said  B.  A.  Jones 
subject  thereto,  nor  has  said  Jones,  at  any 
time  since  said  order  was  filed,  had  any 
credit  or  account  with  said  defendant  on 
account  of  said  contract,  or  otherwise,  from 
which  said  order,  or  any  part  thereof,  could 
be  paid."  The  reply  denies  the  allegations 
of  new  matter  contained  in  the  above  an- 
swer. The  cause  came  on  for  trial  beDore 
the  lower  court  and  a  Jury.  Verdict  and 
Judgment  were  rendered  in  favor  of  respond- 
ent  city,  and  appellant,  William  Dickerson, 
arpeals.  ,__-.-- 

On  January  S,  1804,  B.  "S.  Jones  and  the 
city  of  Spokane  entered  into  a  written  con- 
tract for  the  construction  of  a  waterworks 
system  for  such  city  for  the  consideration  of 
$339,880,  to  be  paid  Jones,  the  contractor, 
by  the  respondent  city,  in  the  manner  and 
amounts  and  at  the  times  therein  provided. 
This  contract  contains  the  following  provision 
with  reference  to  the  times  and  manner  of 
payments:  "And  the  said  city  of  Spokane, 
hereby  agrees  to  make  payment  of  the  said 
auna  for  said  work  in  manner  and  at  the 
times  following,  to  wit:  Said  payments  to 
be  made  semimonthly  on  or  about  the  first 
and  fifteenth  day  of  every  month  upon  esti- 
mates of  the  value  of  the  materials  delivered 
at  the  site,  and  the  labor  performed  upon  the 
said  work,  during  the  preceding  half  month, 
*  *  *  less  aO  per  centum  of  the  amount 
of  each  estimate,  which  20  per  centum  shall 
be  retained  by  the  city  of  Spokane  until  all 
and  every  imrt  of  said  work  shall  be  entirely 
complete,  and  accepted  by  the  said  Board  of 
Public  Works."  On  September  21,  1895, 
Jones  assigned  all  of  his  interest  in  this  con- 
tract to  Philip  Buebner,  one  of  his  sureties. 
At  that  time  he  (Jones)  also  gave  Buehner 
a  general  power  of  attorney  authorizing  and 
empowering  him  (Buehner)  to  act  in  his  place 
and  stead  and  complete  this  contract.  The 
city  council  of  Spokane  consented  to  the 
change.  The  20  per  cent,  reserved  by  the 
terms  of  the  original  contract  was  reduced  to 
lO  per  cent.  At  the  trial  in  the  court  t>olow 
before  a  Jury,  on  December  20,  1001,  appel- 
lant's evidence  tended  to  show  that,  ivhen  the 
order  was  issued,  he  filed  the  same  with  the 
comptroller  of  the  city  of  Spokane.  Over  the 
objection  of  respondent's  counsel,  appellant 
testified  that  Mr.  Liebes,  the  comptroller,  told 
him  this  order  was  all  right  and  would  be 
paid.  Appellant  offered  in  evidence  a  cer- 
tain affidavit  purporting  to  have  been  made 
by  blm  October  19, 1895,  in  which  it  is  stated 
"that  the  indebtedness  which  formed  the 
basis  of  said  order  was  incurred  by  said  Jones 
for  work  and  labor  performed  on  said  water- 
works by  J.  L.  Martin  and  Thos.  Olsen,  and 
said  claim  bas  been  heretofore  assigned  to 
this  affiant."  His  coimsel  contended  that,  if 
ibis  document  were  not  proper  testimony  to 
sbow'the  true  consideration  of  this  order. 


.  still  it  was  sufficient  to  put  the  city  upon  in- 
quiry as  to  the  nature  of  the  claim.  The 
trial  court  rejected  the  offer,  and  appellant 
excepted.  The  court  also  ruled  out  appel- 
lant's offers  of  estimates  Xos.  16,  17,  and  18, 
as  tending  to  show  the  amounts  due  from  the 
city  to  Jones  under  the  contract  on  January 
27,  1895,  when  the  order  was  filed.  Witness 
B.  A.  Jones  testified  that  the  order  was 
given  to  William  Dickerson,  at  the  request 
of  Thomas  Olsen,  as  payment  for  labor  per- 
formed on  and  piling  furnished  for  the  water- 
works by  Thomas  Olsen.  Appellant  took  the 
order  for  a  debt  which  Olsen  owed  him.  The 
trial  court,  in  explanation  of  its  position,  re- 
marked that  if  it  were  shown  that  this  order 
was  given  on  account  of  work  and  labor  per- 
formed or  material  furnished  in  the  construc- 
tion of  the  water  works,  and  ought  to  have 
gone  into  one  of  their  estimates,  and  by  some 
mistake  of  the  city  it  was  omitted,  the  re- 
spondent would  be  liable  primarily.  The  ap- 
pellant, however,  failed  to  show  any  state 
of  facts  leading  to  such  conclusion. 

On  liehalf  of  the  defense,  Mr.  B.  F.  Gill, 
city  commissioner  and  a  member  of  the  board 
of  public  works  of  Spokane  in  1895  and  1890, 
testified  that  when  the  waterworks  contract 
was  turned  over  by  Jones  to  Buehner,  on 
the  2l8t  of  September,  1895,  $2(>0,000  had 
been  expended  under  the  contract;  that  the 
final  estimate,  which  included  all  other  esti- 
mates, was  $388,000  and  some  hundred  dol- 
lars, and  that  there  was  not  money  enough 
left  of  the  contract  price  remaining  unex- 
pended, when  Philip  Buehner  took  charge 
of  the  work,  to  pay  the  claims  for  labor  and 
material  then  due  or  thereafter  Incurred  in 
completing  the  works.  This  witness  further 
testified  that  more  than  $1,000  was  expended 
over  and  above  the  contract  price;  that  there 
were  a  great  number  of  bills  not  allowed. 
The  evidence  of  Messrs.  Jones  and  Buehner, 
as  well  as  the  documentary  evidence  adduced 
in  behalf  of  the  defense,  tended  to  show  that 
there  was  no  money  due  the  contractor,  un- 
less on  the  final  settlement  there,  was  a  bal- 
ance in  the  reserve  fund;  that  upon  the  com- 
pletion of  the  contract  there  was  no  money 
to  turn  over  to  the  contractor.  The  tran- 
script shows  that  the  appellant's  counsel  ob- 
jected to  nearly  every  item  of  evidence,  oral 
and  documentary,  offered  by  the  city  at  the 
trial. 

The  trial  court,  among  other  things.  In- 
structed the  Jury  as  follows:  "The  defendant 
admits  the  contract  as  alleged;  admits  that 
the  order,  as  alleged,  was  delivered  to  the 
comptroller  of  the  city;  denies  that  the  comp- 
troller indorsed  it  or  promised  to  pay  any- 
thing upon  It;  admits  that  the  waterworks 
plant  was  completed  and  accepted  by  the 
city.  It  denies,  however,  that  anything  was 
due  to  Jones  on  the  contract,  upon  the  final 
settlement,  so  that  the  issue  raised  for  you  to 
determine,  gentlemen,  is  whether  or  not,  up- 
on the  final  settlement  between  Jones  and 
the  city,  there  was  anything  due  from  the 
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city  to  JoneB  upon  that  contract  •  •  • 
Now,  gentlemen,  tbis  order  is  tbat  tb«  city 
pay  to  the  plaintiff  ont  of  the  reserve  that  la 
kept  back  by  the  city  upon  the  contract  with 
Jonea,  or  out  of  anything  that  may  become 
due  him  on  the  final  estimate  or  final  settle- 
ment. •  •  •  The  comptroller  had  no  au- 
thority to  bind  the  city  by  any  statement  that 
he  may  have  made  to  Dlckerson,  or  any  one 
else  with  regard  to  the  payment  of  this  order, 
outside  of  the  terms  of  the  contract,  and  out- 
side of  the  legal  liability  of  the  city,  as  I 
have  explained  to  yon."  Appellant  excepted 
to  the  giving  of  each  of  these  instructions. 
In  our  opinion,  these  instructions,  in  connec- 
tion with  the  evidence  above  noted,  present 
the  two  material  questions  for  our  consider- 
ation under  the  assignments  of  error:  (1) 
The  proper  interpretation  of  the  terms  of  the 
written  order  described  In  the  complaint, 
and  upon  which  the  present  action  is  found- 
ed. (2)  The  liability  of  the  city  of  Spokane, 
respondent,  to  appellant  on  such  written  In- 
strument 

The  main  contention  arises  as  to  the  prop- 
er significance  and  meaning  of  the  terms  con^ 
tained  in  this  written  order,  "out  of  any  mon- 
eys belonging  to  me,  or  that  may  hereafter 
be  due  me  from  the  City  of  Spokane,  on  tbe 
waterworks  contract,  either  In  the  twenty 
per  cent  reserve,  or  on  account  of  money  to 
be  due  me  on  account  of  final  estimate  on 
said  waterworks  contract"  The  lower  court 
decided  that  It  was  payable  from  the  20  per 
cent,  reserve,  or  the  amount  found  due  on 
final  estimate.  The  learned  counsel  for  ap- 
pellant forcibly  urges  that  "Instead  of  desig- 
nating two  funds,  as  the  trial  judge  held.  It 
designated  really  three  funds:  (1)  His  [Jones] 
semimonthly  earnings,  earned  when  the  or- 
der was  ^ven  and  presented;  (2)  the  20  per 
cent,  reserve;  and  (S)  the  amount  due  on 
final  estimate."  In  support  of  this  position 
be  directs  our  attention  to  the  following  lan- 
guage found  in  the  former  opinion:  "Certain- 
ly the  written  order  from  Jones,  when  filed 
by  appellant  with  the  proper  accounting  offi- 
cer of  the  city,  was  an  equitable  assignment 
of  any  of  the  funds  belonging  to  Jones  in 
the  possession  of  respondent."  Dlckerson  v. 
Spokane,  26  Wash.  292,  294,  66  Pac  381.  This 
language  should  be  considered  In  connection 
with  the  written  order  declared  upon  In  the 
complaint.  This  court  did  not  undertake  to 
decide  out  of  Just  what  funds  tbis  order  was 
made  payable,  but  the  language  employed  re- 
ferred only  to  the  funds  designated  in  the  or- 
der. There  was  nothing  in  the  record  at  that 
time,  outside  of  the  complaint,  to  enlighten  us 
regarding  the  condition  of  the  funds  designat- 
ed In  the  order  or  in  the  waterworks  contract; 
neither  were  we  called  upon  to  consider  that 
matter.  After  a  careful  consideration  of  the 
record  In  tWs  case  in  connection  with  the 
arguments  of  able  counsel,  we  are  of  the 
opinion  that  the  trial  court  committed  no  er- 
ror prejudicial  to  the  rights  of  appellant  in 
Its  rulings  respecting  the  admission  and  re- 


jection of  evidence,  or  In  any  of  the  Instme- 
tlons  ^ven  to  the  Jury  at  the  trial;  that 
there  is  ample  evidence  to  sustain  the  ver- 
dict It  seems  plain  to  us  that  this  order 
was  drawn  upon  the  20  per  cent  reserve 
fund,  or  the  balance  due  the  contractor  up- 
on completion  of  the  waterworks.  This  fund 
was  reserved  for  the  protection  of  the  dtr, 
against  any  liability  which  might  arise  un- 
der or  In  connection  with  the  contract  be- 
tween the  city  and  Jones.  When  the  wa- 
terworks system  was  completed.  It  was  found 
that  there  were  no  funds  available  with 
which  to  pay  the  order  in  question,  and  there- 
fore the  appellant  cannot  recover  thereon  as 
against  the  respondent  The  comptroller  had 
no  authority  to  bind  the  respondent  by  any 
admission  or  statement  be  may  have  made 
pertaining  to  the  payment  of,  or  the  liabnitj; 
of  the  city  of  Spokane  on,  this  order.     '-«• 

We  think  the  trial  court  committed  no  er- 
ror in  refusing  to  admit  plaintiff's  Exhibit  No. 
1  In  evidence,  as  to  the  alleged  consideiatloii 
of  this  order  being  for  labor  or  material  fur- 
nished by  Thomas  Olsen  at  the  instance  at 
Contractor  Jones,  and  that  this  order  was 
therefore  a  preferred  claim  against  the  city, 
under  the  waterworks  contract,  operating  as 
an  assignment  of  Olsen's  claim.  The  appel- 
lant is  seeking  to  recover  against  resi>ondent 
on  this  written  order,  and  not  on  the  original 
consideration.  True,  he  alleges  such  consid- 
eration in  his  complaint,  but  it  Is  plain  that 
his  right  of  action  is  measured  by  the  terms 
of  the  written  instrument  upon  wblCh  tliia 
action  is  founded.  It  does  not  He  with  ap- 
pellant to  assert  that  it  Is  payable  otherwise 
than  In  the  manner  designated  by  the  instru- 
ment Itself. 

The  Judgment  of  the  superior  court  U 
clearly  right  and  should  be  ailirmed. 


LOUGET  V.  JOHN  DAVIS  &  CO. 

(Supreme  Court  of  Washington.     Jals  ^ 
1904.) 

Z.ANDtX>Bn  AI7D  TKNAmv-ASKNT  OF  I.A.NDL0IIi 
— BDTT  TO  APPEAI/— 1NJUBIE8  TO  THIBD  PE«-« 
BONS — LIABILITY — SCOPE   OF   AUTIIOBITT— ST-« 

IDENCE — qtJESTION    FOB    JTBT — VEBDICT. 

1.  The  agent  of  a  nonresident  owner  of  t 
building,  in  complete  charge  thereof,  and  an- 
thorized  to  make  repairs,  was  liable  for  injnn«« 
to  the  infant  child  of  a  tenant  caused  by  the 
agent's  negligent  failure  to  repair  a  rotten  and 
unsafe  veranda  railing. 

2.  Where,  in  an  action  for  injuries  to  th« 
diild  of  the  tenant  of  a  building  against  the 
agent  of  the  nonresident  owner,  it  was  admitted 
that  tlie  agent  had  authority  to  rent  the  prop- 
erty and  collect  the  rents,  evidence  that  certain 
repairs  had  been  made  and  paid  for  at  the  in- 
stance of  such  agent  was  admissible,  aa  tendioa 
to  show  its  authority  to  repair  the  defect  is 
question. 

3.  AVhere  the  authority  of  an  agent  to  repre* 
sent  the  nonresident  owner  of  a  building  wall 
not  in  writing,  both  the  fact  and  scope  of  sucU 
agency  could  ne  proved  by  parol. 

4.  where  an  agency  was  not  created  by  wnt-' 
ing,  whether  the  authority  waa  general  or  ts»' 
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cUI  ■was  for  lie  Jury  to  detenuine  from  f"  oon- 
iluct  of  the  parties  and  att»nd'"s  circimuitances. 
5.  Where,  in  an  action  against  the  a^nt  of 
the  nonresident  owner  of  a  building  for  injuries 
to  the  child  of  a  tenant  by  the  agent's  failure 
to  repair  a  veranda  railing,  there  was  evidence 
that  the  agent  had  performed  other  repairs  in 
and  about  the  building,  which  were  more  ex- 
tensive than  the  one  in  question,  and  defend- 
ant's president,  in  answer  to  a  question  as  to 
what  authority  his  company  had  with  reference 
to  making  repairs,  answered,  "Well,  they  [the 
owners]  did  not  want  to  spend  any  more  money 
than  was  absolutely  necessary  on  it,"  a  verdict 
finding  that  defendant  had  authority  to  repair 
the  railing  was  warranted. 

Appeal  from  Superior  Court,  King  Count}-; 
Arthur  K.  Grifliu,  Judge. 

Action  by  Mona  Gertrude  Lough,  ty  lier 
guardian  ad  litem,  against  John  Davis  &  Co. 
From  a  Judgment  in  favor  of  plaintift,  defend- 
ant appeals.    AfUrmed. 

Chas.  F.  Mundny,  for  appellant  Freder- 
ick R.  Burch  and  Robert  H.  Lindsay,  for  ro- 
■pondent.  , 

■HADLEY,  y.  This  cause  vrM  once  before 
In  this  court.  See  Lough  y.  John  Davis  & 
Co.,  30  Wash.  204,  70  Pac.  491,  89  L  R.  A. 
802,  94  Am.  St  Rep.  848.  A  demurrer  to  the 
complaint  had  been  sustained  by  the  lower 
court  and  this  court  reversed  the  Judgment; 
boldlng  that  the  complaint  stated  a  cause  of 
action.  The  essential  facts  averred  In  the 
complaint  will  be  found  stated  in  the  former 
opinion.  The  question  Involved  Is  th-'t  of 
the  liability  of  an  agent  In  charge  of  a  build- 
ing for  injuries  received  by  a  child  who  fell 
■from  an  upper  porch  by  reason  of  a  rotten 
and  unsafe  railing,  the  father  and  guardian 
ad  litem  of  the  child  being  a  tenant  of  the 
bnildtng.  The  complaint  averred  that  the  de- 
fendant a  corporation,  as  agent  of  the  own- 
er, had  full  power  and  authority  from  the 
principal  to  keep  the  property  in  repair  and 
In  safe  condition  for  tenants.  Upon  the  re- 
turn of  the  cause  to  the  superior  court,  the 
defendant  answered;  admitting  that  it  had 
authority  to  rent  the  property  and  collect  the 
rents,  but  denying  the  said  allegations  as  to 
authority  to  repair.  A  trial  was  bad  before 
the  court  and  a  Jury,  resulting  in  a  verdict 
for  the  plaintiff.  The  defendant  moved  for  a 
new  trial,  which  was  denied,  and  Judgment 
was  entered  upon  the  verdict  The  defend- 
ant has  appealed. 

It  is  first  assigned  that  the  court  erred  in 
overruling  the  demurrer  to  the  complaint. 
That  question  was  passed  upon  by  this  court 
in  the  former  appeal.  Appellant  now  asks  us 
to  overrule  that  decision.  The  question  was 
exhaustively  examined  and  discussed  before, 
and  the  decision  is  supported  by  eminent  au- 
thority. We  shall  therefore  adhere  to  the 
former  ruling.  The  property  was  owned  by 
one  Webb,  and  both  be  and  the  appellant 
were  made  parties  defendant  Webb,  bow- 
ever,  was  not  served  with  process,  and  the 
question  of  his  liability  in  the  premises  is 
therefore  not  before  us.    Respondent's  com- 


plaint alleges  that  Webb  was  a  nonree-dent 
of  this  state.  The  allegation  was  disputed 
by  appellant  and  there  was  testimony  to  the 
effect  that  he  was  a  resident  of  King  county, 
and  was  available  for  the  service  of  process. 
The  record,  however,  shows  an  evident  earn- 
est effort  on  the  part  of  respondent's  coun- 
sel to  find  his  location  for  the  purpose  of 
making  service  upon  him,  and  this  was  sup- 
plemented by  tbe  sberill's  return  that  be 
could  not  find  him  in  King  county.  There 
IS  also  in  the  record  a  certified  copy  of  a 
deed  executed  by  Webb,  bearing  date  De- 
cember 18,  1901,  In  which  he  recites  that  he 
was  "formerly  of  King  county,  state  of  Wash- 
ington, but  now  of  Staunton  county,  otate  of 
Virginia."  The  complaint  was  verified  and 
filed  a  little  more  than  one  month  before  the 
date  of  said  deed,  to  wit,  on  November  4, 
1901.  It  also  appears  from  tbe  evidence  that 
Webb  was  never  seen  by  tbe  tenants  of  the 
building.  They  knew  no  one  as  being  in 
charge  thereof  except  the  appellant,  and  It 
does  not  appear  that  Webb  was  ever  about 
the  property  or  gave  it  any  personal  atten- 
tion. The  circumstances  therefore  make  the 
fact  of  his  residence  In  this  state  at  least  a 
doubtful  one,  and  also  show  that,  even 
though  be  may  in  fact  have  been  a  resident 
yet  he  practically  eluded  a  personal  service 
of  the  summons.  The  building  was  a  large, 
four-story  frame  structure,  occupied  by  nu- 
merous tenants.  Tbe  rotten  and  insecure 
condition  of  the  railing  which  gave  way  can- 
not be  doubted,  and  this  was  also  accom- 
panied by  other  similar  dilapidated  condi- 
tions about  the  premises.  The  evidence  al- 
so shows  that  It  was  bought  for  speculative 
purposes,  and  this  is  given  as  a  reason  for 
the  limited  repairs.  The  child  fell  from  an 
upper  porch  by  reason  of  tbe  insecure  railing, 
and  received  serious  Injuries,  which  must  be 
lifelong  in  effect,  thus  entailing  upon  her  per- 
manent suffering  and  Inconvenience,  through 
tbe  neglect  of  some  one.  We  make  these  ob- 
servations at  this  time  not  because  the  own- 
er of  the  property,  under  the  theory  of  the 
complaint,  was  a  necessary  party,  and  not 
because  it  Is  material  In  this  case  whether 
the  owner  was  in  fact  a  resident  or  nonresi- 
dent but  by  way  of  argument,  in  order  to 
show  what  we  believe  to  be  the  wisdom  of 
the  rule  declared  by  this  court  in  its  former 
decision — that  any  one,  under  such  circum- 
stances as  appear  in  this  case,  who  is  char- 
ged with  a  du^  respecting  the  repair  of  prop- 
erty, shall  not  escape  the  consequences  of 
his  neglect,  when  serious  harm  to  an  inno- 
cent person  has  resulted  therefrom.  Partic- 
ularly should  this  be  so  if  the  owner  is  :>  non- 
resident, or  may  so  direct  his  whereabouts 
as  to  make  the  service  of  personal  process 
upon  him  a  diiilcult  If  not  an  impossiblo 
thing.  It  must  always  bo  remembered,  how- 
ever, that  in  order  to  charge  an  agent  he 
must  have  authority  to  make  repairs  at  the 
owner's  expense,  which  places  upon  him  the 
duty  to  do  so.    This  wan  what  was  decided 
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before,  and  Its  application  to  the  facts  of  this 
case  will  be  hereinafter  examined. 

It  is  assigned  that  the  court  erred  in  per- 
mitting testimony  to  he  given  as  to  certain 
repairs  made  by  one  Case  and  others,  in  the 
absence  of  a  showing  that  the  authority  to 
make  the  repairs  was  vested  in  appellant  by 
Webb,  the  owner.  It  is  not  disputed  that 
Case  and  the  others  made  the  repairs  by  au- 
thority of  appellant,  and  were  paid  therefor 
by  appellant.  It  is  also  admitted  that  appel- 
lant was  the  owner's  agent  to  the  extent  of 
renting  the  property  and  collecting  the  rents. 
The  evidence  was  therefore  proper,  as  tend- 
ing to  show  that  appellant  had  also  authority 
to  repair,  inasmuch  as  it  had.  undertaken  to 
make  at  least  some  repairs.  It  appeared 
that  appellant  collected  and  handled  the 
rents,  thus  having  in  its  possession  funds  of 
the  owner  which  could  have  been  applied 
upon  repairs.  The  fact  that  repairs  were 
made  by  authority  of,  and  paid  for  by,  appel- 
lant, was  therefore  proper  to  go  before  the 
Jury  as  a  circumstance  connected  with  the 
conduct  of  the  parties,  coupled  also  with  the 
fact  that  the  owner  at  no  time  appeared  to  be 
personally  present  and  directing  as  to  re- 
pairs. Under  the  evidence  complained  of, 
there  must  have  been  some  authority  to  re- 
pair; and  whether  that  authority  was  gener- 
al, or  special  and  limited,  was  a  fact  for  the 
Jury  to  determine  from  the  conduct  of  the 
parties  and  attending  circumstances.  It  is 
not  claimed  by  appellant  that  its  authority 
as  agent  was  created  by  writing.  It  was 
therefore  competent  to  prove  it  by  parol. 
In  such  case  tlie  agency  may  be  implied  from 
the  conduct  of  the  parties,  and  both  the  faot 
and  scope  of  the  agency  are  for  the  Jury,  un- 
der proper  instructions  trom  the  court  Lou- 
don Savings  Fund  Society  v.  Hagerstown,  36 
Pa.  498,  78  Am.  Dec.  390.  In  the  above  case 
the  court  said:  "And  in  all  instances  where 
the  authority,  whether  general  or  special.  Is 
to  be  implied  from  the  conduct  of  "le  prin- 
cipal, or  where  the  medium  of  proof  of  agen- 
cy is  per  testes,  the  Jury  are  to  Judge  of  the 
credibility  of  witnesses,  and  of  the  implica- 
tions to  be  made  from  their  testimony."  See, 
also,  Nicoll  v.  Am.  Ins.  Co.,  3  Woodb.  &  M. 
529,  Pod.  Cas.  No.  10,259;  Dickinson  County 
v.  Miss.  Valley  Ins.  Co.,  41  Iowa,  286;  Nichol- 
son V.  Golden.  27  Mo.  App.  132;  Golding  v. 
Merchant  &  Co.,  43  Ala.  705;  Jacobsou  .v. 
Polndexter,  42  Ark.  07.  ^m.^—' 

It  is  next  assigned  that  the  court  erred 
In  ovorniling  the  defendant's  motion  for  non- 
suit. It  had  already  appeared  that  the  afore- 
said Case  made  and  caused  to  be  made  re- 
pairs under  the  direction  of  appellant.  It 
was  shown  that  Case  himself  connected  the 
toilets  to  the  sewer,  nailed  up  the  railing 
which  broke,  put  a  brace  against  a  board 
in  the  alley,  worked  at  tarring  the  roof,  re- 
paired the  rear  steps,  nailed  a  board  across 
the  north  stairway,  and  fixed  the  windows. 
Others,  employed  through  and  directed  by 
Case,   but  paid  by  appellant,  repaired  the 


fence,  built  a  bulkhead  on  the  side  of  the 
house  to  prevent  the  earth  in  the  alley,  which 
was  higher  than  the  foundation  of  the  bouse, 
from  coming  against  the  house,  put  boards 
in  the  walks  around  the  house,  put  shores  un- 
der the  house,  cleaned  away  the  dirt  wUch 
had  fallen  down  from  the  house  against  the 
next  property,  and  cleared  away  some  evap- 
orating works  from  the  south  side  of  the 
house.  There  was  also  testimony  tliat  John 
Davis,  the  president  of  appellant  company, 
was  about  the  premises,  and  gave  immediate 
and  peremptory  orders  concerning  certain  re- 
pairs, the  necessity  for  which  appeared  to 
have  then  first  come  to  Ills  notice.  The  di- 
rections were  given  In  such  a  manner  as  to 
warrant  the  Jury  In  concluding  that  he  had 
authority  to  act  upon  his  own  Judgment,  and 
without  consulting  the  owner,  as  to  such 
small  details  as  the  repairing  and  strengtli- 
ening  of  a  porch  banister  and  railing.  It 
having  been  admitted  that  appellant  was  the 
owner's  agent  for  at  least  some  purposes, 
and  it  having  appeared  that  all  the  repairs 
were  made  and  paid  for  under  the  direction 
of  appellant,  tlie  owner  never  being  seen  in 
connection  therewith,  it  was  for  the  Jury  to 
say,  under  the  circumstances,  whether  appel- 
lant derived  its  authority  from  the  owner 
to  make  the  repairs  it  did  make,  and,  if  so, 
whether  its  authority  was  extended  to  as 
simple  a  matter  as  the  repair  of  this  railing, 
which  was.  In  grade  and  character,  similar 
to  a  number  of  other  repairs  that  were  made. 
In  Wilcox  r.  Chicago,  etc.,  R.  Co.,  24  Minn. 
2G9,  the  following  instruction  was  requested 
and.  refused:  "In  order  to  raise  a  presump- 
tion that  a  person  is  authorized  to  act  for 
another,  the  acts  and  recognitions  of  acts 
relied  upon  as  evidence  of  authority  must  he 
more  than  one  act  of  the  alleged  agent,  and 
one  recognition  of  the  act  by  the  principal 
They  must  have  been  done  often  enough  to 
raise  in  the  mind  of  a  person  of  ordinary 
care  a  presiimption  of  authority  given  by  the 
principal  to  the  alleged  agent"  The  Su- 
preme Court  commenting  upon  the  refused 
Instruction,  said:  "This  request  is  bad.  A 
single  act  of  the  agent  and  a  recognition 
of  it  by  the  principal,  may  be  so  unequivocal 
and  of  so  positive  and  comprehensive  a  char- 
acter as  to  place  the  authority  of  the  agent 
to  do  similar  acta  for  the  principal  beyond 
any  question.  The  value  of  such  proof  does 
not  depend  so  much  on  the  number  of  acts, 
as  upon  their  character."  Even  if  it  be  con- 
ceded that  the  rule  as  stated  by  the  court 
is  too  strong,  we  think  it  must  also  be  con- 
ceded that  the  requested  instruction  did  com- 
prehend the  law,  and  the  frequent  similar 
acts  on  the  part  of  the  agent  In  the  case 
at  bar  bring  the  case  within  the  terms  of 
said  requested  Instruction.  The  court  did 
not  err  in  denying  the  motion  for  nonsuit 
It  is  urged  that  the  court  erred  in  its  state- 
ment of  the  issues  to  the  Jury,  in  that  it 
referred  to  certain  averments  of  the  com- 
plaint which,  it  is  claimed,  are  not  support- 
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ed  by  any  evidence.  It  Is  appellant's  posi- 
tion tbat  tbe  court  should  either  not  have 
referred  to  snch  allegations  of  the  complaint, 
or  should  have  told  the  Jury  that  there  was 
no  evidence  upon  the  subject.  Should  the 
court  have  made  the  latter  statement  to  the 
Jury,  It  might  have  subjected  Itself  to  the 
criticism  of  commenting  upon  the  evidence. 
"^e  see  no  error  in  stating  the  issues  as 
laid  In  the  pleadings,  when  the  Jury  are  in- 
structed that  they  must  base  their  findings 
entirely  upon  evidence.  Such  was  made  suf- 
ficiently clear  to  the  Jury  in  this  case. 

No  other  errors  are  urged  upon  the  instruc- 
tions given,  but  assignments  are  made  upon 
the  refusal  to  give  several  requested  ones. 
We  tliink  the  Instructions  given  fully  and 
fairly  cover  the  law  of  the  case,  and  that 
no  prejudicial  error  was  committed  in  refus- 
ing the  requested  instructions. 

The  next  claims  of  error,  which  are  consid- 
ered together,  are  that  the  court  refused  to 
Instruct  the  jury  to  return  a  verdict  for  the 
defendant,  and  also  that  the  motion  for  new 
trial  was  overruled.  This  contention  is  bas- 
ed upon  the  claim  that  there  was  not  suffi- 
cient evidence  upon  which  to  base  the  ver- 
dict We  have  already  referred  to  the  evi- 
dence Introduced  prior  to  the  motion  for  non- 
suit, and  which  we  have  held  sufficient  for 
submission  to  the  Jury.  The  testimony  In 
behalf  of  defendant  was  to  the  effect  that  It 
had  no  general  authority  to  repair,  and  that 
the  repairs  which  were  made  by  It  were 
made  under  special  authority  and  direction. 
There  was  also  testimony  by  officers  of  the 
defendant,  and  also  by  a  Mr.  Smith,  an  un- 
cle of  Webb,  the  owner,  that  no  special  In- 
structions were  given  to  repair  the  guard  rail 
In  question.  Smith  appears  to  have  in  some 
manner  represented  Webb  in  Seattle,  and  it 
Is  claimed  that  authority  to  repair  camo  only 
through  him.  Webb,  the  owner,  did  not  tes- 
tify at  the  trial.  As  already  stated,  there 
were  at  least  some  repairs  ordered  by  appel- 
lant under  circumstances  which  Justified  the 
Jury  In  finding  that  they  were  ordered  with- 
out waiting  for  special  directions.  The  sec- 
retary of  the  company  testified  that  appel- 
lant was  authorized  to  keep  the  building 
dean  and  do  the  Janitor  work.  Just  what 
■was  comprehended  In  the  Janitor  work  was 
not  stated,  but  the  man  Case,  who  made  and 
oversaw  so  many  of  the  small  repairs,  was 
the  Janitor,  and  these  circumstances  were 
snch  as  we  think  Justified  the  Jury  In  con- 
cluding that  such  small  repairs  as  the  nailing 
and  securing  of  this  guard  rail  were  Includ- 
ed in  the  Janitor's  duties.  Mr.  Davis,  the 
president  of  appellant  company,  was  asked 
the  following  question:  "What  power  or  au- 
thority or  direction  from  Webb,  or  any  one 
representing  Webb,  did  John  Davis  &  Co. 
have  as  to  repairs  to  the  property?"  To 
which  he  answered:  "Well,  they  did  not 
■want  to  spend  any  more  money  than  was  ab- 
solutely necessary  on  It."  From  the  above 
the  Jnry  could  reasonably  Imply  an  author- 


ity to  make  no  more  repairs  than  were  ab- 
solutely necessary,  and  it  certainly  appeals 
to  any  reasonable  mind  that  the  repair  of 
this  guard  rail  and  banister  was  necessary 
for  the  safety  of  the  occupants  of  the  build- 
ing who  paid  rent  with  the  expectation  of  en- 
Joying  reasonably  safe  premises.  It  is  true, 
Mr.  Davis  afterwards  testified.  In  answer  to 
further  questions,  that  his  company  had  no 
authority  to  make  repairs,  except  such  as 
were  specifically  directed;  but  the  above  was 
his  answer  to  a  plain  and  direct  question — 
the  first  upon  the  subject— and  was  as  much 
for  the  consideration  of  the  Jnry  as  any  of 
his  other  answers.  The  case  was  fairly  sub- 
mitted to  the  Jury.  They  were  not  left  to 
the  realm  of  speculation  for  the  verdict  they 
returned,  as  suggested  by  appellant,  but  they 
had  substantial  evidence,  as  above  outlined; 
and  from  said  facts,  the  attending  circum- 
stances, and  conduct  of  the  parties,  they 
found  that  appellant  bad  authority  to  make 
the  repair  In  question.  The  evidence  is  such 
that  we  do  not  deem  It  our  province  to  dis- 
turb that  findin".  Not  only  did  the  Jury  find 
the  fact,  but  the  trial  court,  who  heard  and 
saw  the  witnesses,  also  passed  upon  the  suf- 
ficiency of  the  evidence  by  a  denial  of  a 
new  trial.  With  the  fact  of  authority  to  re- 
pair established,  the  duty  to  do  so  arose, 
within  the  former  decision  In  this  case.  That 
duty  having  been  neglected,  it  follows  that 
the  appellant  Is  liable.  The  evidence  upon 
other  features  necessary  to  establish  liabili- 
ty Is  ample  and  unquestioned, 
The  Judgment  Is  aiUrmed. 


PULtiERTON,   C.   T., 
ANDERS,  JJ,  concur. 


and  MOUNT  and 


In  re  DRASDO'S    JSTATB. 

(Supremtf  Court  of   Washington,      Julv  19, 

1904.) 

APPEAL— STAT    BOND— AMOUNT— DETEBMT:«A"-> 
TION    BY   COURT— BECOBD. 

1.  Where,  on  appeal  from  an  order  allowing 
fees  to  a  special  administrator,  the  record  does 
not  show  that  the  amount  of  the  appeal  bond 
had  been  fixed  by  the  court,  as  required  by  2 
Ballinger's  Ann.  Codes  &  St.  §  C506.  in  order 
to  stay  proceedings,  the  appeal  .will  be  dis- 
missed. 

Appeal  from  Superior  Court,  King  County; 
W.  R.  Bell,  Judge. 

Judicial  accounting  of  William  Hickman 
Mooie,  special  administrator  of  the  estate  of 
Paul  Drasdo,  deceased.  From  an  order  al- 
lowing such  administrator  a  fee  of  $1,000  for 
his  services,  certain  claimants  appeal.  Dis- 
missed. 

Wm.  Martin  and  W.  'A".  Keene,  for  appel- 
lants.   Wm.  Hickman  Moore,  for  respondent 

PER  CURIAM.  This  Is  an  appeal  from  an 
order  of  the  superior  court  allowing  to  Wil- 
liam Hickman  Moore,  as  special  adminis- 
trator of  the  estate  of  Paul  Drasdo,  deceased^ 


Digitized  by 


Google 


730 


77  PACIFIC  BEPOBTSS. 


(Watb. 


the  snm  of  $1,000  as  fees  for  bis  services  tm 
such  special  administrator,  together  witb 
certain  other  minor  sums  allowed  in  the  or- 
der to  be  paid  to  other  persons  than  the  spe- 
cial administrator,  and  which  be  is  directed 
to  pay.  The  executors  of  the  will  of  the 
deceased  are  prosecuting  the  appeal.  The 
respondent  moves  to  dismiss  the  appeal  on 
the  ground,  among  other  reasons,  that  the 
appellants  did  not  furnish  an  appeal  bond, 
as  required  by  law.  A  bond  was  given  in  the 
sum  of  $500,  which  purports  to  stay  pro- 
ceedings. Respondent  contends  that  the  ap- 
peal is  from  an  order  which  is  a  judgment 
for  the  recovery  of  money,  and  that  the  bond, 
lo  order  to  effect  a  stay  of  proceedings, 
should  be  in  double  the  amount  of  the  Judg- 
ment, which  would  require  a  bond  for  more 
than  $2,000.  Whether  the  order  appealed 
from  is  a  Judgment  for  the  recovery  of  mon- 
ey within  the  meaning  of  section  6506,  2 
Ballinger's  Ann.  Codes  &  St,  Is  a  question 
that  admits  of  controversy.  If  it  be  such  a 
Judgment,  then  manifestly  the  bond  la  insuf- 
ficient; but,  without  deciding  that  point,  and 
conceding  for  the  purposes  of  this  motion 
tliat  an  order  fixing  and  allowing  the  com- 
pensation of  an  administrator  should  not  be 
classified  as  a  Judgment  for  the  recovery  of 
money,  still,  under  the  section  of  the  statute 
dteo,  the  amount  of  the  bond  must,  in  any 
event,  be  fixed  by  the  court,  in  order  to  stay 
proceedings.  The  record  is  silent  upon  that 
subject  No  order  or  entry  of  any  Icind  ap- 
pears by  which  we  can  determine  that  the 
court  fixed  the  amount  of  the  supersedeas 
bond  at  $G00,  or  at  any  other  sum.  Respond- 
ent, in  bis  brief,  asserts  that  the  court  did 
not  fix  the  amount  Appellants'  counsel,  in 
the  reply  brief,  does  not  dispute  the  asser- 
tion, but  in  a  mere  inferential  manner,  fol- 
lowing arg^imentative  matter,  says,  "We  take 
It  that  this  was  the  reason  that  the  lower 
court  fixed  the  amount  of  the  iiond  in  the 
sum  of  $500."  He,  however,  points  out  noth- 
ing in  the  record  to  verify  the  statement  and, 
after  diligent  search,  we  are  unable  to  find 
any  order  in  the  record  fixing  an  amount  for 
the  supersedeas  bond. 
The  appeal  must  therefore  be  dismlsscdj^   ' 


McINNES  V.  SUTTON. 

Supreme  Court  of  Washington^      July  15, 

1004.) 

ATTOBRET  AND  CLIENT — WITnDBAWAI.  ImOil 
CASE  —  STATUTE  —  CONSTRUCTION  —  PROTEST 
AOAINSr  JUDGMENT  —  EFFECT  —  MOTION  FOB 
JUDGMENT— NEW  TBIAI.. 

1.  Where  a  motion  for  Judgment  on  special 
findings  and  for  a  new  trial  are  filed  under  the 
same  cover,  any  rights  of  the  party  under  the 
motion  for  judgment  are  effectively  determined 
by  the  granting  of  the  motion  for  a  new  trial. 

JZ.  Under  2  Ballinger's  Ann.  Codes  &  St  | 
4771,  providing  that,  when  an  attorney  ceases 
to  act  as  such,  a  party  to  an  action  for  whom 
h«  was  acting  as  attorney  must,  at  least  20  days 
befora  any  farther  proceedings  against  him,  b« 


required  by  the  advene  party,  by  written  notice, 
to  appoint  another  attorney,  or  to  appear  in 
Iierson,  the  validity  of  a  judgment  is  not  af- 
fected by  a  party^  counsel,  without  leave  o( 
court,  announcing  their  withdrawal  from  the 
case,  serving  on  the  adverse  party  and  filinf 
with  the  clerk  of  the  court  a  notice  thereof  and 
by  refuging  to  proceed  with  or  participate  there- 
in, on  the  denial  of  their  application  for  a  con- 
tinuance when  the  cane  is  called  for  trial. 

3.  Where,  on  the  denial  of  a  continuance  of 
an  action,  the  defendant's  counsel  refused  to 
participate  in  the  trial,  but  before  judgment  vai 
entered  on  the  verdict  for  plaintiff  defendant  ap- 
peared by  other  counsel,  and  filed  what  he  deh 
ignated  a  protest  a^inst  tlie  signing  or  enter- 
ing of  judgment,  reciting  therein  the  facts  about 
the  attempted  withdrawal  of  defendant's  former 
counsel,  the  protest  was,  in  effect,  an  applica- 
tion for  new  trial. 

Appeal  from  Superior  Court;  King  County; 
George  B.  Morris,  Judge. 

Action  by  N.  Mclnnes  against  H.  Suttoa 
From  a  Judgment  for  plalntUf,  defendant  aij* 
peals.    Affirmed. 

H.  E.  Foster,  for  appellant  Humes,  Miller 
&  Lysons  and  Ralph  Simon,  for  respondent 

HADLET,  J.  Respondent  brought  suit  for 
damages  against  appellant,  and  charged  wan- 
ton injury  and  destruction  of  property  of  the 
respondent  Issue  was  formed,  a  trial  was 
had,  and  a  verdict  returned  against  appel- 
lant With  the  general  verdict  a  special  one 
was  returned  by  way  of  answer  to  submit- 
ted Interrogatories.  The  defendant  moved 
for  a  new  trial,  and  also  moved  for  Judgment 
In  bis  favor  on  the  special  findings  of  the 
Jury.  The  latter  motion  was  denied,  but  the 
motion  for  new  trial  was  granted.  The 
cause  came  on  for  trial  a  second  time  in  pur- 
suance of  regular  assignment,  the  plaintiff, 
with  bis  witnesses,  being  present  In  court 
and  ready  for  trial.  At  tbat  time  counsel 
who  then  represented  the  defendant  applied 
to  the  court  for  a  continuance,  but  made  no 
showing  by  way  of  aflldavit  or  otherwise. 
The  request  was  denied,  and  said  counsel 
then  sought  to  withdraw  from  the  case,  by 
announcing  his  withdrawal,  and  by  serving 
upon  tlie  plaintiff  and  filing  with  the  clerk  of 
the  court  a  notice  thereof,  and  by  refusing  to 
proceed  witb  or  participate  in  the  trial.  The 
court  however,  proceeded  with  the  trial. 
A  Jury  was  impaneled,  and  the  plaintiff's  evi- 
dence submitted.  A  verdict  wss  returned  hi 
favor  of  the  plaintiff.  Before  Judgment  was 
entered  upon  the  verdict  the  defendant  ap- 
peared by  other  counsel,  being  the  same  who 
now  represents  him  in  this  court  Said  coun- 
sel filed  in  the  cause  what  he  designated  as  a 
"protest  against  the  signing  or  entering  of 
Judgment,"  in  which  he  recited  the  facts 
about  the  attempted  withdrawal  of  former 
counsel,  and  stated  tbat  the  defendant  had 
no  knowledge  that  the  cause  was  to  be  called 
for  trial  at  the  time  It  was  called,  and  did 
not  know  that  his  said  attorney  Intended  to 
withdraw  from  the  case.  The  paper  filed  al- 
so states  tbat  the  defendant  was  neither 
present  nor  represented  by  cooaoel  at  the 
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trial.  The  court  beard  xouoMl  Kpon  tbe  mat- 
ters suggested  by  tbc  paper  tiled  lu  the  rec- 
ord, and,  after  duly  eouslderhig  tbe  same, 
denied  tbe  protest  against  entering  Judgment. 
Judgment  was  thereupon  signed  in  accord- 
ance wltb  the  verdict  on  tbe  22d  day  of  May, 
1003,  and  the  same  was  filed  June  16,  ld03. 
Afterwards,  on  th«  3d  day  of  July,  1903,  the 
defendant  filed  a  petition  to  vacate  the  Judg- 
ment, claiming  tliat  It  bad  been  irregularly 
entered,  because  of  the  facts  concerning  the 
attempted  withdrawal  of  eounsel,  which  are 
again  recited  in  the  petition.  The  petition 
also  avers  that  tbe  defendant  baa  a  good  de- 
fense, as  Bhown  by  his  answer;  that  the 
plaintiff  has  no  right  of  action;  and  that  the 
complaint  is  insufficient  to  sustain  a  Judg- 
ment. It  is  also  alleged  that  tbe  defendant 
is  entitled  to  a  Judgment  In  bis  favor  on  tbe 
special  findings  of  the  Jury  heretofore  men- 
tioned. The  court  denied  the  petition  to  va- 
cate, and  the  defendant  bas  appealed. 

We  think  the  claim  that  tbe  Judgment  was 
Irregularly  entered  is  not  well  taken.    Tbe 
complaint  undoubtedly  states  a  cause  of  ac- 
tion, and  is  sufficient  to  sustain  the  Judg- 
ment.   It  recites  a  plain,  wanton,  and  mali- 
cious removal,  injury,  and  destruction  of  re- 
spondent's property.    Referring  to  tbe  point 
that  the  appellant  was  entitled  to  Judgment 
upon  the  special  findings  of  the  Jury,  it  will 
be  remembered  that  those  findings  were  re- 
turned   at    tbe   first   trial.    Appellant   both 
moved  for  Judgment  upon  the  findings  and 
for  a  new  trial,  evidently  intending  tbe  mo- 
tions filed  under  the  same  cover  to  be  in  tbe 
alternative.    With  tlie  granting  of  tbe  mo- 
tion for  a  new  trial  tbe  other  motion  was,  of 
course,  denied,  and  any  rights  of  appellant 
under  the  motion  for  Judgment  were  effect- 
ively determined  by  the  granting  of  the  oth- 
er motion.    Having  asked  for  the  new  trial, 
he  was  not  in  position  to  complain,  since  he 
did  not  stand  upon  his  motion  for  Judgment. 
The  final  Judgment  entered  is  therefore  not 
irregular  by  reason  of  tbe  denial  of  Judgment 
upon  the  special  findings.    If  any  element  of 
irregularity  attended  tbe  entry  of  the  Judg- 
ment, it  must,  therefore,  have  been  through 
the  attempted  withdrawal  of  counsel.    The 
statutory  method  for  effecting  withdrawal  of 
counsel  is  found  in  section  4771,  2  Balllnger'8 
Ann.  Codes  &  St.,  as  follows:   "When  an  at- 
torney dies,  or  is  removed  or  su8i)ended,  or 
ceases  to  act  as  snob,  a  party  to  an  action 
for  whom  he  was  acting  as  attorney  must,  at 
least  twenty  days  before  any  further  pro- 
ceedings against  him,  be  required  by  the  ad- 
verse party,  by  written  notice,  to  appoint  an- 
other attorney,  or  to  appear  in  person."    It 
seems  to  be  appellant's  view  that  the  with- 
drawal was  complete  when  his  counsel  an- 
nounced in  open  court,  after  the  case  was 
called  for  trial,  and  when  a  mere  request  for 
continuance  was  denied,  that  he  would  with- 
draw  from  the  case,  and  followed  this  by 
then  serving  upon  respondent  a  written  no- 
tice to  that  effect.    We  do  not  thinK  the  terms 
T7P.— 47 


of  the  abore-Jiuoted  section  relate  to  a  mere 
voluntary  refusal  to  proceed  with  a  case 
when  it  is  i-egularly  called  for  trial  and  the 
adversary  is  prepared  with  his  witnesses  to 
proceed.  If  such  were  the  meaning  of  the 
statute,  it  could,  by  collusion  between  attor- 
ney and  client,  easily  be  used  as  a  means  for 
effecting  at  least  a  20  days'  delay,  which,  in 
some  instances,  might  amount  to  a  practical 
denial  of  Justice.  The  relation  of  attorney 
and  client,  when  once  established  in  a  case, 
is  not  to  be  so  easily  severed,  when  the 
rights  of  others  depend  thereon.  The  inter- 
dependent relation  is  such  that  what  is  the 
client's  duty  Is  often  the  attorney's  duty,  and 
the  client  cannot  escape  his  obligation  to  the 
court  and  to  his  adversary  to  proceed  with 
a  trial  for  the  mere  reason  that  his  duly  aii- 
pointed  confidential  agent — his  attorney — 
may  have  declined  to  act.  In  Coon  v.  Plym- 
outh Plank  Koad  Co.,  32  Mich.  248-250,  the 
Supreme  Court  of  Michigan,  speaking  of  a 
statute  in  all  essential  respects  like  our  own, 
said:  "We  do  not  understand  this  to  apply  to 
a  case  where  a  practicing  attorney  for  any 
reason  declines  to  go  on  with  a  particular 
case  while  still  continuing  In  practice.  It 
might  be  made  tbe  means  of  serious  mischief, 
if  it  could  liave  such  a  construction.  The 
plain  meaning  of  the  statute  is  to  provide  for 
cases  in  which  the  attorney  or  solicitor,  by 
reason  of  deatli,  disability,  or  other  cause, 
has  censed  to  practice  in  the  court.  His  re- 
fusal to  proceed  In  a  particular  case  Is  not 
ceasing  to  'act  as  such'  attorney  or  solicitor. 
It  does  not  even  disconnect  hiin  with  the 
case,  for  that  can  only  be  accomplished  by 
consent  of  the  parties,  or  of  tbe  court,  or  by 
regular  proceedings  for  the  substitution  of 
another."  Again,  the  Supreme  Court  of 
Maryland,  in  Henck  v.  Todhunter,  16  Am. 
Dec.  300,  when  speaking  of  striking  tbe  name 
of  an  attorney  of  record,  said:  "When,  there- 
fore, an  attorney  on  the  record  applies  for 
permission  to  cause  hla  name  to  be  stricken 
out.  It  is  presumed  to  be  done  at  the  instance 
and  by  the  authority  of  tbe  party  for  whom 
his  appearance  baa  been  entered.  But  it  will 
never  be  permitted  to  a  party,  or  his  attor- 
ney, to  obtain  a  continuance  of  a  cause  be- 
yond the  time  allowed  him  by  law  by  strik- 
ing out  the  attorney's  appearance  at  the  term 
at  which  the  cause  stands  for  trial;  other- 
wise, by  collusion  between  client  and  attor- 
ney, the  trial  of  a  cause  might  be  delayed 
without  limit.  Hence,  though  the  court  will, 
on  application,  permit  the  attorney's  name  to 
be  stricken  out,  considering  him  as  acting 
on  that  very  application  as  the  attorney,  and 
at  the  Instance  of  the  party,  yet  It  will  not 
be  done  to  the  prejudice  of  the  other  party, 
and  the  cause  will  be  made  to  progress  as  if 
the  appearance  bad  not  been  stricken  out." 
In  Bio  Grande  Irrigation  Co.  v.  Oildersleere, 
174  U.  8.  603,  10  Sup.  Ct.  761,  43  L.  Ed.  1103, 
It  was  held  that  when  a  defendant,  who  has 
been  served  with  process,  causes  an  appear- 
ance to  t>e  entered  by  an  attorney,  and  the 
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latter  frabseqnently  withdraws  his  appear- 
ance, but  without  obtaining  leave  of  court, 
the  record  Is  left  In  a  condition  in  which  a 
Judgment  by  default  may  be  entered.  To  the 
eCTect  that  a  voluntary  withdrawal  Is  not 
effective  without  leave  of  court,  see  3  Am. 
*  Eng.  Ency.  of  Law  (2d  Ed.)  410.  The  fol- 
lowing case,  dted  in  support  of  the  above- 
mentioned  text,  we  especially  note  as  being 
in  point:  United  States  t.  Curry,  6  How. 
106,  12  L.  Ed.  363. 

No  leave  of  court  was  given  in  the  case 
at  bar,  and  under  the  above  authorities  ap- 
pellant could  not  delay  the  trial  by  reason  of 
the  then  attempted  withdrawal  of  his  coun- 
sel. The  trial  therefore  proceeded  regularly. 
The  protest  against  the  judgment  on  the  ver- 
dict was,  In  effect,  an  application  for  new 
trial,  and  the  ruling  thereon  amounted  to  a 
denial  of  the  new  trial.  The  Judgment  hav- 
ing been  regularly  entered,  it  was  not  error 
to  deny  the  petition  to  vacate.  All  matters 
of  substance  contained  in  the  petition  had  al- 
ready been  passed  upon  by  the  court  adverse- 
ly to  the  petitioner,  and  it  was  therefore 
proper  to  dismiss  the  petition.  Friedman  v. 
Manley,  21  Wash.  676,  69  Pac  490;  Greene 
V.  Williams.  13  Wash.  674,  43  Paa  938. 
Mere  errors  of  law  cannot  be  corrected  by  a 
petition  to  vacate  a  Judgment;  but  the  rem- 
edy is  by  appeal  from  the  Judgment  Kuhn 
T.  Mason,  24  Wash.  04,  64  Pac.  182. 

The  Judgment  is  affirmed. 

FUIXERTON,  O.  J,  and  MOUNT  and  AN- 
DERS,  JJ.,  concur. 


(46  Or.  276) 

WOOD  et  al.  v.  FISK  et  aL 
(Supreme  Court  of  Oregon.    Aug.  1,  1904.) 

VBAUOnLBRT    CONVKTAHCES  —  EQUmr    TO    AX- 
TACK— EXECUTION— FUBCHASEB8. 

1.  Where  execution  was  Issued  on  a  judgment 
from  the  county  in  which  it  was  rendered,  and 
the  property  levied  on  and  sold  to  plaintiff's 
predecessors  in  interest,  to  whom  a  deed  was 
issued,  the  sale  having  lieen  confirmed,  plaintiff 
could  attack  a  previous  conveyance  made  by  the 
Judgment  debtor  for  the  purpose  of  defrauding 
creditors. 

Appeal  from  Circuit  Court,  Wallowa  Coun- 
ty;   Robert  Eakin,  Judge. 
On  petition  for  rehearing.    Denied. 
For  former  opinion,  see  77  Pac.  128. 

Long  &  Sweek,  for  appellantiL  D.  W. 
Shehan,  for  respondents. 

BEU.N,  J.  It  is  Immaterial  whether  the 
Judgment  recovered  by  Miles  against  Fisk  in 
the  circuit  court  for  Gilliam  county  was  dock- 
eted so  as  to  become  a  lien  upon  the  real 
property  of  the  defendant  in  Wallowa  county. 
An  execution  was  issued  on  the  Judgment 
from  the  comity  in  which  it  was  rendered, 
the  property  now  in  controversy  levied  upon 
and  sold  to  plaintiff's  predecessor  in  interest, 
the  sale  confirmed,  and  a  deed  issued  to  hi"). 


This  gives  plalnt14r  a  standing  In  eqnlty  to 
attack  a  previous  conveyance  by  the  Judg- 
ment debtor,  made  for  tbe  purpose  of  hinder- 
ing, delaying  and  defrauding  creditors,  and 
that  is  the  parpose  of  the  cross-bill. 
The  motion  is  denied. 


(45  Or.  346) 
STATU  T.  EGGLESTON.* 

(Sapreme  Court  of  Oregon.    Aug.  1,  1901) 

ADtTLTEBT  — INFORM  ATIOR  —  EVIDENCK  —  AD- 

iii88iBii:.rrT— I  if  btbuctions— btatdtbs— 

MABBIAOB— FBEB0IfPTIOIi— APPBAI.. 

1.  Where  an  information  charged  that  defend- 
ant, on  a  specified  day,  in  a  certain  county  in 
the  state  then  and  there  being,  did  then  and 
there  unlawfully  and  feloniously  commit  ths 
crime  of  adultery  with  a  female  commaaly 
known  by  the  name  of  C,  he,  the  defendant, 
then  and  there  being  a  married  man,  and  the 
husband  of  A.,  and  she,  the  said  C,  not  behg 
his  wife,  sufficiently  charges  that  defendant  was 
on  the  date  of  the  alleged  crime  the  husband  of 
A.,  without  tlie  phrase  "then  and  there"  being 
inserted  before  the  phrase  "the  busttaBd  of  A, 
under  B.  &  C.  Comp.  |  1803,  forbidding  repeti- 
tions in  pleading. 

2.  On  a  prosecution  for  adultery,  evidence  that 
the  female  partidpant  bore  the  reputation  of 
being  a  common  prostitute  is  admissible  against 
the  male  participant  as  a  drcumstanoe  tending 
to  show  bis  guilt 

8.  On  a  prosecution  for  adultery,  evidence 
that  defendant  and  the  female  participant  com- 
mitted adultery  at  other  places  and  on  other 
occasions  than  the  time  and  place  charged  in 
the  information  is  admissible  as  tending  to  show 
the  adulterous  disposition  of  the  participants 
at  the  time  alleged  in  the  Information. 

4.  Where  the  trial  court  was  not  requested  to 
inatnict  the  Jury  to  acquit  the  defendant  in  a 
criminal  case  by  reason  of  any  failure  of  proof, 
it  will  l>e  presumed,  on  appeal  from  a  convic- 
tion, that  ue  evidence  was  sufficient 

6.  Error  cannot  lie  predicated  of  the  failure 
of  the  trial  court  to  cnarge  that  the  jury  most 
find  that  the  crime  was  committed  in  the  comi- 
ty alleged,  where  no  request  was  made  to  so 
Instruct 

6.  On  a  prosecution  for  adultery,  any  error  in 
the  admission  of  alleged  declarations  of  the  fe- 
male participant  to  tbe  effect  that  the  defend- 
ant was  guilty  as  charged  in  the  information  is 
cured  by  the  court  instructing  the  Jury  to  dis- 
regard the  evidence. 

7.  One  participant  In  an  act  of  adultery  may 
be  convicted  of  crime,  though  the  other  was  free 
from  criminal  intent. 

8.  Testimony  of  an  eyewitness  In  a  criminal 
case  is  sufficient  proof  of  a  marriage. 

9.  Where  marriage  is  once  shown  to  exist  the 
presumption  is  that  it  continued. 

10.  Proof  of  an  adulterous  or  amorous  disposi- 
tion on  the  part  of  defendant  in  a  prosecution 
for  adultery  is  a  drcumstance  tending  to  show 
guilt 

11.  When  proof  of  an  adulterous  disposition 
On  the  part  of  eadi  partidpant  in  an  act  of 
adultery  has  been  produced,  the  commission  of 
the  crime  may  be  Inferred  from  evidence  of  an 
opportunity  to  commit  the  act. 

12.  On  a  prosecution  for  adultery,  where  evi- 
dence tending  to  show  that  defendant  and  the 
female  partidpant  In  the  act  had  committed 
adultery  at  a  time  so  remote  that  the  statute 
of  limitetion  had  run  against  It  In  favor  of  de- 
fendant was  received  for  the  purpose  of  show- 
ing their  lasdvious  disposition,  a  chares  which 
told  the  jury,  in  effect,  that  though  the  crime 
was  alleged  to  have  been  committed  on  a  certain 
date,  it  was  not  necessary  that  they  ahoold  find 
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that  was  the  exact  date,  but  that,  if  they  were, 
satisfied  that  it  was  perpetrated  within  a  month 
or  more  Irom  the  date  stated,  and  before  the  in- 
formation was  filed,  it  would  justify  them  bring- 
ing in  a  verdict  of  guiity  if  they  were  satisfied 
beyond  a  reasonable  doubt  that  at  the  time  the 
crime  was  committed  the  defendant  was  a  mar- 
ried man,  and  the  husband  of  the  woman  named 
in  the  information,  was  not  erroneous. 

13.  A  charge  requested  is  properly  refused 
when  covered  by  instructions  given. 

14.  Under  B.  &  C.  Comp.  §  1309,  providing 
that  the  precise  time  at  which  the  crime  was 
committed  need  not  be  stated  in  the  indictment, 
but  it  may  be  alleged  to  have  been  committed 
at  any  time  before  the  finding  thereof,  and  with- 
in the  time  in  which  an  action  may  be  com- 
menced therefor,  except  where  time  is  a  mate- 
ria] ingredient  in  the  crime,  adultery  need  not 
be  proved  to  have  been  committed  on  the  day 
alleged  in  the  information. 

15.  Where  errors  alleged  to  have  been  com- 
mitted bjr  the  court  are  not  set  out  in  the  bill 
of  exceptions,  they  are  unavailing  on  appeal. 

Appeal  from  Circuit  Court,  Multnomab 
County;   Arthur  L.  Frazer,  Judge. 

John  Eggleston  was  couricted  of  adultery, 
and  appeals.    Affirmed. 

George  J.  Cameron,  for  appellant  Robert 
G.  Morrow,  for  the  State. 

MOORE,  C.  J.  The  defendant  was  tried 
upon  an  Information  the  charging  part  of 
which  is  as  follows:  "The  said  John  Eggles- 
ton on  the  24th  day  of  May,  A.  D.  1903,  in 
the  county  of  Multnomah  and  state  of  Ore- 
gon, then  and  there  being  did  then  and  there 
unlawfully  and  feloniously  commit  the  crime 
of  adultery  with  a  certain  female  person  com- 
monly known  by  the  name  of  Florence  Cline, 
he  the  said  John  Eggleston  then  and  there 
being  a  married  man  and  the  husband  of 
Alice  A.  Kggleston  and  she  the  said  Florence 
Cllne  not  being  his  wife,  contrary,"  etc. ;  and, 
having  been  found  guilty  thereof,  he  appeals 
from  the  Judgment  which  followed. 

It  is  contended  by  his  counsel  that  the 
court  erred  in  overruling  a  demurrer  to  the 
information,  Interposed  on  the  ground  that 
It  did  not  state  facta  sufllclent  to  constitute 
a  crime.  It  is  argued  that,  the  words  "then 
and  there"  having  been  omitted  after  the 
word  "and"  and  before  the  words  "the  hus- 
band of,"  etc.,  the  Information  does  not  al- 
lege that  on  May  24,  1903,  the  defendant 
was  the  husband  of  Alice  A.  Eggleston,  and 
bence  the  circumstances  necessary  to  consti- 
tute the  commission  of  the  crime  are  not 
averred.  An  information,  which  takes  the 
place  of  an  Indictment  (B.  &  C.  Comp.  § 
1259),  Is  sufficient,  so  far  as  challenged  here- 
in. If  the  act  charged  as  the  crime  is  clearly 
and  distinctly  set  forth  In  ordinary  and  con- 
cise language,  without  repetition,  and  In  such 
a  manner  as  to  enable  a  person  of  common 
understanding  to  know  what  Is  intended  (Id. 
§  1314).  Our  statute  prescribing  the  person 
authorized  to  make  a  complaint  in  a  prosecu- 
tion for  the  crime  of  adultery,  and  who  may 
lie  found  guilty  thereof,  so  far  as  deemed  ma- 
terial herein.  Is  as  follows:  "A  prosecution 
for  the  crime  of  adultery  shall  not  be  com- 


menced except  upon  the  complaint  of  hus- 
band or  wife.  •  •  •  When  the  crime  of 
adultery  Is  committed  between  a  married  wo- 
man and  an  unmarried  man,  the  man  shall 
be  deemed  guilty  of  adultery  also,  and  be 
punished  accordingly."  Id.  J  1917.  The  in- 
formation not  having  stated  that  Florence 
Cline  was,  on  May  24,  1903,  a  married  wo- 
man, a  prosecution  against  the  defendant  for 
the  crime  of  adultery  could  only  be  com- 
menced by  his  wife,  and,  this  being  so,  the 
necessity  of  alleging  that  he  on  that  day 
had  a  wife  living  is  Important.  An  informa- 
tion having  once  stated  time  with  certainty, 
may  refer  to  It,  In  respect  to  other  facts  al- 
leged, by  the  terms  "then"  and  "there"  with- 
out repeating  It  State  v.  Thurstln,  58  Am. 
Dec.  695.  In  that  case  the  indictment  stat- 
ed that  the  defendant,  at  Avon,  "on  the  26th 
day  of  March,  1851,  did  commit  the  crime 
of  adultery  with  one  Emellne  Whitehouse, 
the  wife  of  one  Solomon  H.  Whitehouse,  she, 
the  said  Emeline  Whitehouse,  being  a  mar- 
ried woman,  and  the  lawful  wife  of  him,  the 
said  Solomon  H.  Whitehouse,"  and  It  was 
held  to  be  insufficient;  the  court  saying: 
"In  this  case  the  fact  of  committing  the 
crime  of  adultery,  at  a  certain  time  and  place, 
with  Bmeline  Whitehouse,  Is  first  alleged 
against  the  accused;  but  to  the  fact  that  she 
was  a  married  woman,  and  the  wife  of  an- 
other, no  time  is  averred,  nor  is  there  a  ref- 
erence, to  the  certain  time  before  stated,  by 
the  words  then  and  there,'  or  any  equiva- 
lent terms.  Although  we  can  readily  sup- 
pose what  was  Intended  by  the  averments, 
yet  In  criminal  pleading  nothing  can  be  tak- 
en by  intendment  The  allegation,  'being  a 
married  woman,  and  the  lawful  wife  of  Solo- 
mon H.  Whitehouse,'  has  reference  to  the 
time  of  finding  the  indictment,  and  not  to  the 
time  of  the  offense,  In  strictness  of  criminal 
law."  In  the  case  at  bar,  however,  the  aver- 
ment "he,  the  said  John  Eggleston,  then  and 
there  being  a  married  man,  and  the  husband 
of  Alice  A.  Eggleston,"  etc.,  does  not  In  our 
opinion,  come  within  the  rule  announced  In 
the  case  to  which  attention  is  called;  but 
the  clause  "then  and  there  being,"  In  the  lan- 
guage quoted,  by  the  use  of  the  word  "and," 
which  follows,  applies  by  implication  as  much 
to  the  words  "the  husband"  as  it  does  to  the 
phrase  "a  married  man,"  and  is  tantamount 
to  an  averment  by  reference  to  the  time  once 
stated  with  accuracy  In  the  information,  that 
on  May  24,  1903,  the  defendant  waa  the  hus- 
band of  Alice  A.  Eggleston.  If  the  clause 
adverted  to  had  been  Inserted  In  the  Informa- 
tion where  defendant's  counsel  insists  It 
should  have  been,  it  would  have  violated  the 
rules  of  grammar,  and  constituted  a  repeti- 
tion, disapproved  by  the  statute.  B.  &  C. 
Comp.  i  1303.  The  omission  was,  therefore, 
of  no  Importance.  Commonwealth  v.  Lang- 
ley,  14  Gray,  21;  State  T.  Doyle,  15  R.  I. 
527,  9  Atl.  900. 

It  Is  contended  that  the  court  erred  In  ad- 
mitting, over  defendant's  objection  and  ex- 
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ceptlon,  testimony  tending  to  sliovr  tliat  Flor- 
ence Cllne  bore  the  r^utation  of  being  a 
common  prostitute.  PosltiTe  evidence  of  the 
commission  of  adultery  is  rarely  possible, 
and,  as  crimes  against  morality  and  decency 
must  not  go  unpunished,  a  resort  must  be 
had  to  circumstantial  evidence,  from  which 
the  overt  act  charged  may  be  inferred.  In 
prosecutions  for  rape,  evidence  of  the  previ- 
ous uncbastity  of  the  female  alleged  to  have 
been  assaulted  is  admissible  on  the  part  of 
the  defense  as  a  circumstance  from  which 
consent  might  reasonably  be  Inferred.  State 
T.  Ogden,  39  Or.  195.  65  Pac.  449.  So,  too,  in 
cases  of  seduction,  evidence  of  the  reputation 
of  the  female  for  lewdness  Is  admissible  as 
a  circumstance  tending  to  show  that  the  act 
complained  of  may  not  have  been  the  cause 
of  her  going  astray.  B.  &  C.  Comp.  S  1921. 
In  prosecutions  for  adultery,  however,  a  di- 
versity of  Judicial  utterance  is  observable, 
but  we  believe  that  reason  renders  such  testi- 
mony admissible,  from  wMch  the  overt  act 
may  be  inferred.  Thus,  in  Commonwealth 
v.  Gray,  129  Mass.  474,  37  Am.  Rep.  378,  it 
was  held  at  the  trial  of  an  indictment  for 
adultery  that  evidence  of  the  reputation  for 
uncliastity  of  the  woman  with  whom  the  de- 
fendant was  alleged  to  have  committed  the 
act  was  competent  To  the  same  etCect  is 
the  case  of  Blacl^man  v.  State,  36  Ala.  295. 
In  our  opinion,  no  error  was  committed  in  re- 
ceiving the  testimony  in  question. 

It  is  Insisted  by  defendant's  counsel  that 
an  error  was  committed  in  introducing,  over 
defendant's  objection  and  exception,  testi- 
mony tending  to  show  that  the  defendant 
and  Florence  Cllne,  at  other  places,  and  prior 
to  the  time  specified  in  the  information,  bad 
been  guilty  of  the  crime  of  adultery.  In 
Commonwealth  v.  Nichols,  19  Am.  Rep.  346, 
upon  the  trial  of  an  indictment  for  adultery, 
it  was  held  that  evidence  of  other  acts  of 
adultery,  committed  by  the  same  parties, 
near  the  time  alleged,  though  in  another 
county,  was  admissible  to  support  the  charge. 
In  State  t.  Bridgman,  24  Am.  Rep.  124,  on 
the  trial  of  an  indictment  for  adultery,  it 
was  held  that  evidence  of  Improper  familiar- 
ity and  adultery,  lK>tb  before  and  after  the 
commission  of  the  crime  alleged,  was  admis- 
sible; the  court  saying:  "The  offense  char- 
ged in  this  case  cannot  ordinarily  be  commit- 
ted till  the  restraints  of  natural  modesty  and 
the  safeguards  of  common  deportment  and 
conventionality  have  been  overcome  by  grad- 
ual approaches,  and  the  relations  of  the  par- 
ties have  been  changed  from  those  usually 
existing  between  the  sexes  to  the  most  inti- 
mate. *  *  •  Thus  it  appears  that  the  true 
relation  of  the  parties  to  each  other  in  this 
respect  is  very  material  and  proper  to  be 
shown,  and  there  could  be  nothing  more  po- 
tent to  show  that  no  barrier  of  modesty  or 
manners  was  remaining  between  the  parties, 
and  to  show  the  real  relation  between  them, 
than  the  fact  that  they  were  in  the  habit  of 
committing    tlie    act    from    time    to    time. 


•  •  ♦  But  this  relation  of  Intimacy,  as 
before  suggested,  does  not  usually  take  place 
suddenly,  and  the  fact  of  its  existence  at  any 
time  to  that  extent  that  Intercourse  was  ac- 
tually liad  would  be  some  evidence  that  tbe 
relation  bad  been  existing  previously,  and, 
offered  with  evidence  of  other  acts  so  as  to 
show  the  relation  to  be  continuous  through  a 
period  covering  the  time  in  question,  would 
be  quite  material  and  convincing."  The  rule 
is  well  settled  that  on  the  trial  of  a  person 
charged  with  the  commission  of  the  crime  of 
adultery  evidence  of  other  acts  of  that  kind, 
or  of  familiarity  between  the  same  persons, 
is  relevant,  as  tending  to  show  the  adulter- 
ous disposition  of  the  parties  at  the  time  al- 
leged In  the  information.  2  Greenl.  Ev.  J 
47;  1  Jones,  Ev.  J  143;  Underbill,  Cr.  Ev. 
S  381;  Wharton,  Cr.  Ev.  5  35;  1  Cyc.  9C1; 
State  V.  Scott,  28  Or.  331,  42  Pac.  1;  State  v. 
O'Donnell,  30  Or.  222,  61  Pac.  892;  State  T. 
Snover,  47  Atl.  583. 

It  is  maintained  by  defendant's  counsel 
that  no  testimony  was  introduced  at  tbe  trial 
tending  to  show  tliat  tbe  crime  was  commit- 
ted in  Multnomah  county;  nor  was  tbe  Jury 
instructed  that,  before  they  could  find  de- 
fendant guilty,  they  must  find  tbat  be  com- 
mitted tbe  crime  charged  in  tbat  county. 
Though  the  bill  of  exceptions  tias  attached 
thereto  the  testimony  given,  tbe  court  not 
Iiavlug  been  requested  to  instruct  tbe  Jury  to 
acquit  the  defendant  by  reason  of  any  failure 
of  proof,  it  will  be  presumed  tbat  the  testi- 
mony was  sufficient  in  this  respect  It  is 
true  the  Jury  were  not  told  tliat  they  must 
And  that  tbe  crime  was  committed  in  tbe 
county  alleged,  but,  as  no  request  so  to  In- 
struct was  made  by  the  defendant,  any  fail- 
ure of  tbe  court  In  this  particular  is  unavail- 
ing. State  T.  Foot  You,  24  Or.  61,  32  Pac. 
1031,  33  Pac.  537;  State  t.  Meldrum,  41  Or. 
380,  70  Pac.  320. 

The  court,  over  objection  and  exception, 
admitted  in  evidence  alleged  declarations  cf 
Florence  Cllne,  not  made  In  the  presence  of 
tbe  defendant,  to  the  effect  that  be  was 
guilty  of  the  crime  charged;  but  thereafter 
the  Jury  were  instructed  not  to  consider  such 
evidence,  and  any  error  that  may  have  been 
committed  by  the  admission  of  such  declara- 
tions was  cured  by  the  instructions  given. 
State  V.  Foot  You,  24  Or.  61,  32  Pac  1031,  33 
Pac.  537;  State  T.  McDanlel,  39  Or.  161, 183, 
65  Pac.  520. 

The  defendant,  having  called  as  bis  witness 
the  district  attorney  of  Multnomah  county, 
was  not  permitted  to  show  that  such  officer 
had  filed  "Not  a  true  bill"  against  Florence 
Cline,  and,  an  exception  t»  the  court's  re- 
fusal having  been  reserved,  it  is  contended 
that  an  error  was  thereby  committed.  Id 
Alonzo  V.  Texas,  15  Tex.  App.  37a  49  Am. 
Rep.  207,  tbe  defendant  in  a  prosecution  for 
adultery  pleaded  in  bar  the  acquittal  of  bis 
codefeudant,  but  it  was  held  that  the  plea 
interposed  was  untenable;  tbe  court  saying: 
"While  It  Is  true  that,  to  constitute  adulteiy. 
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there  must  be  a  Joint  physical  act,  It  Is  cer- 
tainly not  true  that  there  must  be  a  Joint 
criminal  Intent  The  bodies  must  concur  in 
tbe  act,  but  the  minds  may  not.  While  the 
criminal  intent  may  exist  In  the  mind  of  one 
of  the  parties  to  the  physical  act,  there  may 
be  no  such  intent  in  the  mind  of  tbe  other 
party.  One  may  be  guilty,  the  other  inno- 
cent, and  yet  the  Joint  physical  act  necessa- 
ry to  constitute  adultery  may  be  complete. 
Thus,  If  one  of  the  parties  was,  at  tbe  time 
of  committing  the  physical  act,  insane,  cer- 
tainly such  party  has  committed  no  crime; 
bat  it  certainly  cannot  be  contended  that  the 
other  party,  who  was  sane,  has  committed  no 
crime.  So,  if  one  of  the  parties  was  mis- 
taken as  to  a  matter  of  fact,  after  exercising 
doe  care  to  ascertain  the  truth  in  relation  to 
snch  fact  which  fact,  had  it  been  true,  would 
have  rendered  the  alleged  criminal  act  legal 
and  innocent,  the  party  so  acting  under  such 
mistake  of  fact  would  be  Innocent  of  crime." 
As  the  defendant  if  guilty,  could  haye  been 
convicted  of  the  crime  charged  notwithstand- 
ing tbe  acquittal  of  Florence  Cllue,  the  ac- 
tion of  the  district  attorney  in  returning  "Not 
a  true  bill"  as  to  her  did  not  thereby  dis- 
cbarge him,  and  no  error  was  committed  as 
alleged. 

The  coort,  in  referring  to  the  alleged  mar- 
riage of  the  defendant,  charged  the  Jury  as 
follows:  "The  marriage  may  be  proved  in 
different  ways.  Evidence  of  eyewitnesses 
who  saw  the  marriage  performed  Is  sufQcient 
(that  is,  it  is  sufficient  if  you  believe  the  evi- 
dence to  be  true);  and  if  you  are  satlsfled 
from  the  evidence  in  this  case  that  at  the 
time  this  act  is  alleged  to  have  been  com- 
mitted the  defendant  John  Eggleston,  was 
married  to  Alice  Eggleston,  that  would  be 
BufiSdent  evidence  upon  that  part  of  the  case. 
I  will  farther  say  that  if  you  are  satisfied 
that  the  marriage  was  performed,  that  the 
defendant  and  Alice  Eggleston  were  married 
at  some  time  prior  to  tbe  time  this  offense  is 
alleged  to  have  been  committed,  it  would  not 
be  necessary  for  the  state  to  go  on  and  show 
that  they  continued  to  be  husband  and  wife, 
trat  it  would  be  presumed  they  have  contin- 
ued to  be  husband  and  wife,  in  the  absence  of 
any  evidence  to  the  contrary."  An  exception 
liaving  been  taken  to  this  part  of  the  charge. 
It  is  maintained  that  the  court  erred  In  giv- 
ing it.  As  explanatory  of  the  first  clause 
of  the  instruction  complained  of,  the  defend- 
ant's brief  contains  the  following  statement: 
**It  was  attempted  at  the  trial  to  prove  the 
marriage  of  the  defendant  by  tbe  evidence  of 
a  daughter  of  Mrs.  Eggleston,  who  testified 
-tliat  she  was  present  at  the  marriage  of  de- 
fendant and  her  mother.  In  Chicago,  by  a 
Justice  of  tbe  peace,  but  no  proof  was  given 
-that  the  Justice  of  the  peace  had  any  Jurisdic- 
tion or  authority  to  perform  the  same,  and  we 
nnderstand  that  the  state  must  prove  that  a 
marriage  in  fact  took  place.  The  state  endeav- 
ored to  Introduce  a  license  and  return,  but 
tbe  same  was  objected  to  by  the  defendant^ 


and  is  wholly  Incompetent  to  prove  that  a 
marriage  in  fact  was  ever  performed."  The 
bill  of  exceptions  does  not  contain  a  copy  of 
the  evidence  "endeavored  to  be  introduced," 
nor  does  it  appear  therefrom  whether  or  not 
such  evidence  was  received.  Mr.  Wharton, 
in  bis  work  on  Criminal  Evidence  (9tb  Ed.)  i 
173,  In  speaking  of  the  proof  of  marriage, 
says:  "The  testimony  of  a  witness  present 
at  the  marriage  Is  ordinarily  admissible,  and 
adequate  proof,  unless  the  law  requires  offi- 
cial evidence."  In  State  v.  Clark,  54  N.  H. 
456,  on  the  trial  of  an  indictment  for  big- 
amy, it  was  held  that  the  testimony  of  per- 
sons who  were  present  and  witnessed  the 
former  marriage  ceremony  of  the  defendant 
was  admissible  to  prove  the  fact  of  marriage; 
tbe  court  in  referring  to  the  person  who  per^ 
formed  the  ceremony,  and  of  his  authority, 
saying:  "The  evidence  shows  a  marriage  cere- 
mony duly  performed  by  a  person  who  was  In 
fact  a  magistrate;  and  it  Is  to  be  presumed 
that  the  magistrate  acted  within  the  scope  of 
his  legal  power  and  authority  until  evidence 
to  the  contrary  appears."  In  Lord  v.  State, 
17  Neb.  526,  23  N.  W.  507,  at  the  trial  of  an 
indictment  for  adultery.  It  was  held  that  the 
marriage  might  be  proved  by  an  eyewitness; 
the  court  saying:  "Any  person  who  was  pres- 
ent when  the  marriage  took  place  is  a  com- 
petent witness  to  prove  the  maiTiage."  It 
is  quite  probable  that  the  license  and  return 
were  received  In  evidence,  and,  this  being 
so,  the  testimony  of  the  witness  who  was 
present  at  the  celebration  of  the  ceremony 
was  competent  to  Identify  tbe  parties  and  to 
prove  the  marriage  In  fact.  In  People  v. 
Stokes,  71  Cal.  263,  12  Pac.  71,  on  the  trial 
of  an  indictment  for  adultery,  it  was  held 
that  after  the  defendant's  marriage  had  been 
proved,  the  continuance  of  that  relation 
would  be  presumed  until  a  dissolution  by 
death  or  divorce  Is  afOrmatlvely  shown;  the 
court  saying:  "In  the  absence  of  affirmative 
evidence,  the  dlss(riutIon  of  the  marriage  is 
not  to  be  presumed  to  have  occurred,  either 
by  divorce  or  by  the  death  of  one  of  the  par- 
ties to  it."  It  Is  a  disputable  presumption 
that  a  thing  once  proved  to  exist  continues  as 
long  as  is  usual  with  things  of  that  nature. 
B.  &  C.  Comp.  i  788,  subd.  33.  The  solemni- 
zation of  a  marriage  is  based  upon  tho,  mu- 
tual assent  of  the  parties  that  the  relation 
entered  into  shall  continue  until  it  Is  severed 
by  the  death  of  one  of  them.  The  marriage, 
however,  is  sometimes  dissolved  by  a  decree 
of  divorce,  but  this  method  of  separation  Is 
happily  the  exception,  rather  than  the  rule. 
In  view  of  which  we  think  the  Instruction 
complained  of  was  proper.  Hemingway  t. 
State,  68  Miss.  371,  417,  8  South.  317. 

It  is  contended  that  the  court  erred  In  giv- 
ing the  following  Instruction,  to  which  an 
exception  was  saved,  to  wit:  "You  can  take 
Into  consideration,  however,  evidence  tend- 
ing to  show  an  adulterous  or  amorous  dispo- 
sition on  the  part  of  the  accused,  and  also  on 
the  part  of  tbe  person  with  whom  It  is  al- 
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leged  that  he  committed  this  crime — ^any 
adulterous  or  amorous  disposition,  or  ctI- 
dence  tending  to  show  an  inclination  on  the 
part  of  these  parties  to  commit  adultery. 
You  can  take  into  consideration  any  evidence 
tending  to  show  such  a  disposition  or  in- 
clination, either  before  or  after  the  time 
when  this  crime  Is  alleged  to  have  heen  com- 
mitted; and  you  may  take  into  considera- 
tion any  evidence  tending  to  show  that  this 
act  was  committed  at  other  times  and  places, 
although  it  may  show  distinct  and  separate 
crimes,  because  such  evidence  would  tend  to 
show  an  adulterous  disposition  or  inclination 
on  the  part  of  the  parties."  This  instruction 
was  evidently  founded  on  the  rule  announced 
in  State  v.  Bridgman,  24  Am.  Rep.  124,  where 
it  was  held  on  the  trial  of  an  indictment  for 
adultery  that  evidence  was  admissible  of  Im- 
proper familiarity  and  adultery  both  before 
and  after  the  commission  of  the  offense  char- 
ged, although  It  proved  other  and  different 
offenses.  What  has  heretofore  been  said  in 
relation  to  the  admission  of  testimony  tend- 
ing to  show  an  adulterous  disposition  on  the 
part  of  the  defendant  and  of  Florence  Cline 
applies  with  equal  force  to  the  Instruction 
complained  of.  In  the  giving  of  which  no  er- 
ror was  committed. 

An  exception  was  taken  to  the  following 
instruction,  and  It  Is  contended  that  an  er- 
ror was  committed  In  giving  it,  to  wit:  "You 
may  also  take  into  consideration  any  evi- 
dence tending  to  show  an  opportunity  upon 
the  part  of  these  parties  to  commit  this 
crime.  Evidence  of  an  adulterous  disposition 
or  inclination,  together  with  evidence  of  an 
opportunity  to  commit  the  crime,  would  be 
sufficient  to  Justify  you  In  bringing  in  a  ver- 
dict of  guilty  against  this  defendant,  if  this 
evidence  satisfies  you  beyond  a  reasonable 
doubt  that  the  crime  was  committed."  In 
State  V.  Scott,  28  Or.  331,  42  Pac.  1,  it  is  said: 
"Mere  proof  of  an  opportunity  to  commit 
adultery  Is  Insufficient  to  convict  a  person  of 
that  crime,  unless  there  be  proof  also  of  an 
adnlterous  mind  on  the  part  of  both  parties; 
and  to  prove  this  state  of  mind  circumstan- 
tial evidence  is  admissible  to  show  a  pui"pose 
or  luclluation  to  commit  the  act."  To  the 
same  effect,  see  Herberger  v.  Herberger,  16 
Or.  327,  14  Pac.  70;  Freeman  v.  Freeman,  31 
Wis.  235.  If  adultery  could  be  Inferred  from 
the  existence  of  an  opportunity  to  commit 
the  act.  It  would  be  unsafe  for  persons  of 
opposite  sex  to  meet,  except  in  the  presence 
of  others.  When,  however,  proof  of  an  adul- 
terous disposition  on  the  part  of  each  party 
has  been  produced,  evidence  of  an  oppor- 
tunity to  commit  the  act  Is  admissible,  and 
from  these  coml)lned  factors  the  commission 
of  the  prime  may  be  reasonably  inferred.  No 
error  was  committed  in  giving  such  instruc- 
tions. 

The  court  told  the  Jury,  in  effect,  that, 
though  the  crime  was  alleged  to  have  been 
committe<i  Jlay  24.  VMS.  it  was  not  necessary 
that  they  should  find  that  was  the  exact 


date;  but  if  they  were  satisfied  that  It  was 
perpetrated  within  a  month  or  more  from 
the  date  s^ted,  and  before  the  Information 
was  filed,  Tt  would  Justify  them  in  bringing 
in  a  verdict  of  guilty.  If  they  were  satisfied, 
lieyond  a  reasonable  doubt,  that  at  the  time 
the  crime  was  committed  the  defendant  wan 
a  married  man  and  the  husband  of  Alice  A. 
Eggleston.  An  exception  to  this  part  of  the 
charge  having  been  taken,  It  Is  contended 
that  an  error  was  committed  in  giving  it. 
The  court  admitted,  over  defendant's  objec- 
tion and  exception,  testimony  tending  to 
show  that  the  defendant  and  Florence  Cline 
committed  adultery  at  a  time  antedating  the 
statute  of  limitations,  but  such  testimony 
was  received  as  tending  to  show  their  lasciv- 
ious dispositions,  so  that  the  court's  limita- 
tion of  a  month  or  more  from  the  day  al- 
leged, but  prior  to  the  filing  of  the  Informa- 
tion, necessarily  excluded  the  time  anterior 
to  the  statute  In  question,  and  no  error  was 
committed  in  giving  this  instruction. 

The  court  refused  to  give  the  following  in- 
structions requested  by  the  defendant,  to 
wit:  "(1)  I  will  instruct  you  that  you  must 
find  that  the  defendant  and  Alice  Eggleston 
were  duly  and  regularly  married  in  the  state 
of  Illinois,  and  such  evidence  must  show  a 
marriage  in  fact  and  must  be  proved  hy 
witnesses,  who  were  present  at  the  same, 
that  such  a  legal  marriage  was  performed. 
<2)  I  will  also  Instruct  yon  that  you  must 
find  from  the  evidence  adduced  that  the 
present  prosecution  was  commenced  by  the 
consent  of  Alice  A.  Eggleston,  the  suppose<l 
wife  of  the  defendant.  (3)  You  must  also 
find  beyond  a  reasonable  doubt  that  up  to 
this  time,  on  the  filing  of  the  information, 
the  defendant  and  Alice  A.  Eggleston  were 
and  now  are  husband  and  wife.  (4)  I  will  in- 
struct you  also  that  you  must  find  beyond  a 
reasonable  doubt  that  the  act  of  adnlterj- 
charged  In  the  information  was  committed 
on  the  day  mentioned  In  the  information,  to 
wit,  on  the  24th  day  of  Slay,  1903,  otherwise 
your  verdict  should  be  for  the  defendant. 
(5)  Tou  are  instructed  that  you  are  not  to 
take  into  consideration  any  of  the  other  times! 
and  opportunities  that  have  been  testified  to. 
only  in  so  far  as  showing  Intent  of  the  par- 
ties. (6)  In  reaching  your  verdict  I  will  in- 
struct you  not  to  consider  any  of  the  evi- 
dence showing  statements  made  by  Florence 
when  she  was  alone,  and  not  In  the  presence 
of  the  defendant."  Exceptions  having  l)eeu 
taken  to  the  action  of  the  court  in  not  char- 
ging the  Jury  as  requested.  It  la  Insisted  by 
defendant's  counsel  that  errors  were  thereby 
committed.  That  the  marriage  could  have 
been  proved  by  the  production  of  the  record 
and  of  the  statute  of  the  state  where  and  in 
pursuance  of  which  It  was  solemnized,  must 
be  admitted;  and,  while  it  might  have  been 
proved  in  the  manner  Indicated  in  the  first 
request,  it  could  have  been  proved  otherwise, 
and  no  error  was  committed  In  refusing  to 
give  the  first  instruction.     A  part  of  tbc 
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Court's  general  charge  to  the  jury  1b  as  fol- 
lows: "I  should  have  said  that  you  should 
be  satisfied  that  this  prosecution  was  brought 
at  the  Instance  of  the  wife  before  you  can 
convict."  The  Jury  having  been  properly  en- 
lightened on  this  branch  of  the  case,  no  er- 
ror was  committed  In  refusing  to  give  the 
second  requested  instruction.  The  third  re- 
quest has  heretofore  been  disposed  of  by  in- 
voking the  presumption  that  a  marriage  once 
proved  to  have  lieen  celebrated  continues 
daring  the  lives  of  the  parties.  The  fourth 
request  does  not  correctly  state  the  law  (B. 
&  C.  Gomp.  §  1309),  and  no  error  was  commit- 
ted In  refusing  to  give  It  The  fifth  and 
stztb  requests  were  given,  In  efl^ect,  by  the 
court  in  its  general  charge.  It  Is  Insisted  in 
the  defendant's  brief,  and  was  maintained 
by  his  counsel  at  the  trial  herein,  that  other 
errors  were  committed  by  the  court,  but  as 
they  are  not  set  out  in  the  bill  of  exceptions, 
they  are  unavailing. 

It  follows  that  the  Judgment  should  be  af- 
firmed, and  it  is  80  ordered. 


MUCKLE  et  al.  v.  GOOD. 
(Supreme  Court  of  Oregon.    Aug.  1,  1904.) 

TIDE   lUNDS  —  SALE— STATE    OBANTS— QUIETING 
TITLE— ADVERSE    POSSESSION. 

1.  Where  land  in  controversy  lay  between  or- 
dinary high  and  low  water  mark  along  a  tidal 
river,  it  belonged  to  the  state;  and,  where  the 
board  of  school  land  commissioners  found  the 
land  to  be  tide  land,  and  as  such  conveyed  it 
it  passed  to  the  grantees. 

2.  A  naked  adverse  claim  of  title  by  adverse 
possessiun.  not  based  on  color  of  title,  is  in- 
sufficient to  entitle  the  claimant  not  in  pos- 
session to  institute  a  suit  to  quiet  title,  or  re- 
quire an  exhibition  of  the  nature  of  his  adver- 
sary's title. 

Appeal  from  Circuit  Court,  Columbia 
County;  Arthur  L.  Frazer,  Judge. 

Suit  by  James  Muckle,  Jr.,  and  another 
against  James  Gopd.  From  a  Judgment  in 
favor  of  defendant,  plaintlfts  appeaL  Af- 
firmed. 

W.  B.  Dlllard,  for  appellants.  S.  H.  Gru- 
b*>r,  for  respondent 

BEAN,  J.  This  is  a  suit  to  quiet  title  to 
a  trsict  of  land  on  the  Columbia  river.  In 
front  of  the  town  of  St.  Helens.  The  plain- 
tiffs do  not  assert  any  record  or  paper  title, 
but  base  their  right  alone  on  an  alleged  ad- 
•••erse  possession  for  more  than  10  years. 
The  defendant  denies  that  the  plaintiffs  are 
the  owners  or  in  posses.<ilon  of  the  property, 
and  asserts  title  in  himself  by  mesne  convey- 
ances from  the  grantees  of  the  state;  alleg- 
ing that  it  Is  tide  land,  and  as  such  was  con- 
veyed by  the  state  to  his  predecessors  in  In- 
terest in  1883.  The  land  In  question  lies 
along  the  margin  of  the  Columbia  river,  be- 
tween   low-water   mark    and   a    precipitous 

^  2.  See  Quieting  Title,  vol.  41.  Cent.  Dig.  i;  8,  38. 


ledge  of  rock  about  160  feet  distant  there- 
from. This  ledge  of  rock  is  practically  par- 
allel with  the  river,  and  forms  the  east  line 
of  the  Strand — a  street  in  St.  Helens — and 
the  west  bank  of  the  river,  making  the  line 
of  high  water.  The  Columbia  river  at  St. 
Helens  is  a  tidal  stream,  and  at  an  ordinary 
stage  of  the  water  Is  affected  by  the  diurnal 
tides  from  the  ocean.  At  extreme  low  wa- 
ter the  tide  rises  perpendicularly  from  1  to 
4  feet,  and  a  space  of  from  50  to  60  feet-wide 
of  the  land  in  controversy  Is  alternately  cov- 
ered and  uncovered  by  the  ordinary  fluxes 
and  refluxes  of  the  tides.  During  the  winter 
and  spring  freshets,  however,  the  rain  and 
melting  snows  cause  the  river  to  rise  to 
such  a  height  that  for  a  month  or  two  In  the 
winter  and  two  or  three  months  in  the  sum- 
mer the  effect  of  the  tide  is  not  perceptible. 
During  such  time  the  water  extends  up  to  the 
perpendicular  bank  of  the  stream,  and  the 
land  in  controversy  Is  entirely  covered.  The 
land  covered  and  uncovered  by  the  tide  at 
extreme  low  water  becomes  submerged  when- 
ever the  river  has  risen  from  2  to  4  feet. 
The  water  is  still  affected  by  the  tides,  how- 
ever, though  In  less  degree;  another  but  nar- 
rower strip  of  land,  farther  up  the  shore, 
being  covered  and  uncovered  by  it.  As  the 
water  continues  to  rise,  the  tides  flow  and 
reflow  over  another  still  narrower  strip  of 
shore,  mitll  the  pei-pendicular  bank  is  reach- 
ed. For  the  plaintiffs  it  is  contended  that, 
upon  this  state  of  facts,  the  deed  from  the 
state  to  the  defendant's  grantors  conveyed 
no  title,  because  the  land  is  not  tide  land, 
within  the  meaning  of  the  act  of  1878  (I>aws 
Or.  1878,  p.  41)  authorizing  the  sale  of  such 
land.  We  do  not  think  it  necessary  in  this 
case,  however,  to  determine  that  question. 
The  land  lies  between  ordinary  high  and  low 
water,  and  was  therefore,  in  any  event  the 
property  of  the  state.  Hiumon  v.  Warren,  ft 
Or.  408;  Parker  v.  Taylor,  7  Or.  435;  Olney 
V.  Moore,  13  Or.  238,  11  Pac,  187;  Bowlby 
V.  Shively,  22  Or.  410,  30  Pac.  154;  Shlvely 
V.  Bowlby,  152  U.  S.  1,  14  Sup.  Ct  548,  38 
L.  Ed.  331.  The  river  is  a  tidal  stream.  The 
board  of  school  land  commissioners  found 
the  land  to  be  in  fact  tide  land,  and  as  such 
conveyed  It  to  the  defendant's  predecessors 
in  Interest.  The  title  thus  acquired  by  the 
grantees  of  the  state  Is  good  against  the 
plaintiffs,  who,  In  our  opinion,  have  no  titk", 
either  legal  or  equitable. 

A  mere  presumptive  title,  founded  upon  a 
lawful  possession  under  a  claim  of  right  may 
In  some  instances  be  sufficient  to  sustain  a 
complaint  to  remove  a  cloud  from  title 
against  an  adverse  claimant,  whose  title  is 
weaker  than  that  of  the  plaintiff,  or  who 
has  no  title  at  all.  Giltenan  v.  Lemert  13 
Kan.  476;  Loomis  v.  Roberts,  57  Mich.  284, 
23  X.  W.  816.  A  mere  naked  claim  of  title, 
however,  by  a  plalntiCt  not  In  possei^sion.  Is 
not  sufficient  to  authorize  him  to  institute  a 
suit  or  require  an  exhibition  of  the  nature 
of  the  estate  or  title  of  the  defendant    The 
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plaintiff  most  haTe  Miaa  tight  bated  upon 
title,  actual  or  presumptlvei  and  micb  title 
mast  be  sbown  by  blm  before  the  adTetae 
claimant  can  be  required  to  produce  tbe  erl- 
dence  upon  -which  be  rests  bla  claim.  Staik 
T.  Starrs,  6  WalL  402,  18  L.  Bd.  92S.  Now 
In  this  case  the  plaintiffs  do  not  assert  any 
paper  or  record  title,  but  base  their  right 
alone  on  adverse  possession,  and  this  claim 
la  not  supported  bj  the  testimony.  At  the 
time  this  suit  was  Instituted,  no  part  of  the 
property  was  In  the  actual  possession  of  any 
ene,  except  a  small  space  occupied  by  • 
building  of  tbe  defendant  Plaintiffs  never 
had  such  an  excIuslTe,  open,  and  hostile  pos- 
session imder  a  claim  of  right  as  to  gire  them 
title  by  adverse  possession.  The  testimony 
npon  this  point  Is  clear  and  convincing,  and 
it  would  serve  no  useful  purpose  to  set  It 
sat  in  detail. 
The  decree  is  therefore  aflSrmed. 

MOOBB,  J,  took  no  part  In  this  decision. 


(M  Or.  en) 

ROBERTSON  v.  LOW. 

(Supreme  Court  of  Oregon.    Aug.  1,  1904L) 

T0BI.IC  Uiso  —  ooNVETANCxa  —  rosFErruRa  — 

WAIVSB— POWEB  or  BTATB  BOARD— TBUBTS 
—STATUTES— CONSTRtrCTlON. 

1.  Hill's  Ann.  Laws  1802,  |  3607,  relating  to 
the  sale  of  school  lands,  provides  that  on  de- 
fault in  interest  on  an;  note  given  for  the  price 
for  one  year,  Ibe  sale  and  certificnte  shall  be 
void,  and  all  payments  thereon  ehnll  be  forfeit- 
ed, and  the  land  shall  again  be  subject  to  sale. 
B.  ft  C.  Comp.  {  3307,  containing  the  same  provi- 
sions as  to  forfeiture,  has  superseded  section  XiOl 
in  some  respects.  B.  ft  G.  Comp.  f  .'f2!)0  (Hill's 
Ann.  Laws  1892,  {  3008),  relating  to  the  same 
subject-matter,  empcwers  the  board  of  ronimis- 
sioners  for  the  sale  of  such  lands  to  make  rules 
for  the  transaction  of  business  within  the  scope 
of  the  act,  and  to  decide  all  questions  about 
priority  of  settlement  and  other  disputes  be- 
tween applicants,  and  makes  thoir  decisions  as 
to  the  legal  title  final  as  to  the  right  of  a  deed 
from  the  state.  Held,  that  the  power  accorded 
to  the  board  of  commissioners  carries  with  it, 
by  a  fair  intendment,  authority  to  waive  a  for- 
feiture for  the  nonpayment  of  interest  within 
the  time  limited. 

2.  In  a  suit  to  enforce  an  alleged  trnst  against 
the  holder  of  the  legal  title  to  certain  school 
lands  purchased  from  the  state  board  of  com- 
missioners, it  appeared  that  defendant  had 
regularly  applied  tor  the  purchase  of  the  tract 
in  question,  paid  part  of  the  consideration,  and 
given  his  notes  for  the  balance.  The  certificate 
received  by  defendant  provided  that,  on  de- 
fault in  the  interest  for  one  year,  the  sale  and 
the  certificate  Rliould  become  void,  and  all  pay- 
ments be  forfeited,  and  that  the  land  should  be 
again  subject  to  sale  as  required  by  Hill's  Ann. 
Laws  1802.  J  3G07.  and  so  much  of  B.  ft  O. 
Comp.  (  3307,  which  amended  section  3C07,  as 
was  not  changed  on  amendment.  Default  for 
more  than  one  .year  having  occurred  in  interest, 

Eiaintill  applied  in  due  form  to  purchase  the 
inds ;  but,  on  subsequently  making  payment  of 
the  balance  due,  defendant  was  awarded  a  deed 
on  his  certificate  by  the  board,  whereupon  plain- 
tiff made  tender  to  defendant  of  the  full  pur- 
chase price  of  the  land.  Ueld,  that  the  act  of 
the  board  in  accepting  payment  from  defendant 
and  awarding  the  deed  to  him  was  a  waiver  on 
the  part  of  the  Stan  of  the  forfeiture,  and  hence. 


hi  the  absence  of  allegation  and  proof  of  ttui 
or  arbitrary  action  on  tlie  part  of  the  board, 
plaintiff  obtained  no  enforceable  right  to  th« 
land  by  hia  application. 

Appeal  from  Circuit  Court,  Klamath  Coun- 
ty; H.  Ii.  Benson,  Judge. 

Suit  by  John  P.  Bobertson  against  S.  K 
Low.  From  a  judgment  for  defendant,  plain- 
tiff appeals.    Affirmed. 

On  November  25,  18S4,  tbe  board  of  com- 
missioners for  tbe  sale  of  school  and  unlve^ 
alty  lands,  upon  due  application,  issued  to 
one  Joseph  Wilson  a  certificate  of  sale  for 
160  acres  of  school  hind,  described  as  tbe 
southeast  quarter  of  section  24.  township 
89  south,  range  9  east  of  tbe  Willamette 
meridian,  in  consideration  of  tbe  enm  of 
$320,  of  which  $10S  was  paid  In  caah;  tlM 
purchaser  giving  bis  two  promissory  notes 
for  the  balance  in  equal  parts,  payable  one 
and  two  years  from  the  date  thereof,  re- 
spectively, with  interest  at  tbe  rate  of  10  per 
cent  per  annum.  The  certlflcate  waa  condi- 
tioned that  In  case  any  Interest  on  the  notes 
should  remain  unpaid  for  one  year  after  the 
same  became  due,  then  that  the  sale  and  tlw 
certificate  should  become  void,  and  all  pay- 
ments be  forfeited,  and  that  the  land  should 
be  deemed  to  be  vacant  and  subject  to  sale 
BS  If  it  bad  not  before  been  sold.  The  de- 
fendant subsequently  became  the  owner  and 
bolder  of  this  certificate  through  mesne  as- 
signments from  Wilson,  and  the  interest  was 
paid  on  the  notes  to  November  20,  1899.  On 
July  21,  1902,  plaintiff  made  application  to 
the  board  to  purchase  tbe  land,  depositing  at 
the  same  time  with  the  clerk  thereof  one-fifth 
of  the  purchase  price,  or  $04,  as  required  by 
law;  but  the  defendant  having  subsequently 
made  payment  of  tbe  balance  due  upon  tbe 
aforementioned  notes,  both  principal  and  In- 
terest, waa  on  August  1,  1902,  awarded  a 
deed  npon  his  certificate.  These  facts  are 
set  out  In  the  complaint  and  it  is  further  al- 
leged that  by  reason  of  tbe  delinquency  in 
payment  of  tbe  Interest  for  more  than  one 
yenr  after  the  same  became  due  and  payable, 
the  former  payments  became  forfeited,  the 
certificate  was  henceforth  void,  and  the  land 
vacant  and  again  subject  to  sale;  that  plain- 
tiff duly  tendered  to  defendant  tbe  full  pur- 
chase price  of  the  land,  namely,  $320;  and 
that  tbe  defendant  now  holds  the  legal  title 
thereto  In  trust  for  plaintiff — and  prays  a 
decree  accordingly,  and  that  defendant  be  re- 
quired to  convey  to  plaintiff.  A  demurrer  to 
tbe  complaint  waa  sustained,  and  a  decree 
was  rendered  dismissing  it  from  which 
plaintiff  appeals. 

Webster  Holmes  and  John  P.  Robertson, 
for  appellant    J.  C.  Rutenlc,  for  respondent 

WOLVERTON,  J.  (after  stating  tbe  facts). 
By  section  3007,  Hill's  Ann.  Laws  Or.  1892,  In 
force  when  Wilson's  certlflcate  waa  Issued,  It 
was  provided  that  "If  any  interest  should  re- 
main unpaid  on  any  note  or  notes  glnn  for 
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part  of  (be  purchase  priee  of  lands  for  one 
year  after  the  same  becomes  due,  the  sale  and 
certificate  shall  be  TOld,  and  all  payments 
thereon  flball  be  forfeited,  and  the  land  shall 
be  deemed  vacant,  and  shall  be  subject  to  sale 
as  If  It  bad  not  before  been  sold."  This  baa 
been  superseded  by  section  3307,  B.  &  G.  Comp., 
wblcb  proTldes  that.  If  any  Installment  of  the 
purchase  price  or  Interest  shall  remain  un- 
paid for  one  year  after  the  same  becomes 
due.  the  certificates  shall  be  void,  etc;  run- 
Ding  otherwise  the  same  as  the  section 
amended.  The  board  was  empowered  by  sec- 
tion S608,  Hill's  Ann.  Laws  Or.  1892,  and  Is 
still  empowered,  under  the  provisions  of  sec- 
tion 3299,  B.  &  C.  Comp.,  to  make  rules  for 
the  transaction  of  business  within  the  scope 
of  the  act  of  which  the  foregoing  sections 
were  and  are  a  part,  to  pass  upon  all  matters 
properly  coming  before  it  for  consideration, 
to  bear  and  decide  all  questions  about  prior- 
ity of  settlement  and  other  disputes  between 
applicants;  and  all  tbeir  acts  and  decisions 
aa  to  the  legal  title  are  to  be  final,  as  to  the 
right  of  a  deed  from  the  state.  This  court 
bos  virtually  decided  In  Robertson  r.  State 
Land  Board,  42  Or.  183,  70  Pac.  614,  and 
quite  properly,  we  think,  after  a  re-examloa- 
tlon  of  the  matter,  that  the  authority  thus 
conferred  upon  the  board  was  ample  to  em- 
peww  It  to  make  a  rule  that  persons  delin- 
quent in  the  payment  of  their  purchase  price 
and  Interest  should  be  notified,  and  given  30 
days  In  which  to  bring  up  such  payments  be- 
fore cancellation  of  their  certiflcates  would 
be  made,  and  that  applications  of  others  for 
the  purchase  of  the  land  involved  meanwhile 
would  not  be  considered.  Sucb  a  rule  is 
manifestly  reasonable  and  Just,  and  well  cal- 
culated to  promote  a  systMnatic  regulation, 
adjustment,  and  disposition  of  the  business 
intrusted  to  the  board.  It  is  very  true  that 
the  Legislature  has  made  time  of  the  essence 
of  the  contract,  and,  further  than  this,  the 
board,  by  the  very  terms  of  the  certificate  i»- 
sned  to  Wilson,  which  eventually  came  Into 
the  bands  of  the  defendant,  made  time  of  the 
essence  thereof  also,  by  express  stipulation, 
following  the  mandate  of  the  law.  But  tbe 
same  law  has  empowered  It  to  make  rules  for 
the  government  and  adjustment  of  Its  busi- 
ness, comprising  among  other  matters  tbe 
sale  of  school  land,  and  to  hear  and  decide 
all  questions  as  to  the  priority  and  other  dis- 
putes between  applicants,  involving  as  well 
the  authority  to  determine  as  to  who  Is  en- 
titled to  the  legal  title,  and  consequently  the 
deed  from  the  state;  and  these  statutes  must 
be  read  In  pari  materia.  It  la  also  true,  as 
a  legal  proposition,  that  a  technical  forfelt- 
nre  was  Incurred  under  the  provisions  of  the 
law,  and  tbe  certificate  of  sale  by  tbe  non- 
payment of  Interest  for  more  than  one  year, 
and  Is  now  Incurred  under  tbe  present  stat- 
ute for  the  nonpayment  of  either  principal  or 
Interest  for  more  than  one  year  after  the 
same  becomes  due  and  payable,  and  takes 
place  Ipso  facte  upon  the  happening  of  the 


event,  and  that  no  Judicial  declaration  there- 
of is  necessary  to  determine  the  fact.  It  was 
and  Is  a  legislative  declaration,  and  .takes  ef- 
fect upon  the  hapx>enlng  of  the  event;  and 
tbe  land  Is  to  be  deemed  vacant  and  subject 
to  sale,  as  if  It  bad  not  before  been  sold. 
Miller  V.  Wattler  (Or.)  75  Pac.  209.  In  fur- 
ther support  of  the  principle,  see  State  v. 
Emmert,  19  Kan.  646;  Swing  v.  Baldwin,  24 
Kan.  82;  Baker  v.  Newlaud,  25  Kan.  26; 
Reynolds  v.  Reynolds,  30  Kaa  91,  1  Pac  888; 
Gonklln  v.  Hawthorn,  29  Wis.  476.  We  said 
In  tbe  Miller  Case  that  "it  [the  forfeiture] 
took  place  ipso  facto  upon  tbe  nonobservance 
of  the  conditions  of  tbe  sale,  and  the  pur- 
chaser at  once  lost  all  right  or  interest  there- 
in." We  should  have  added,  to  be  more  ex- 
act, "that  be  was  entitled  to  enforce."  But 
notwithstanding  such  legislative  declaration, 
the  state  can  undoubtedly,  as  against  all  per- 
sons not  having  acquired  a  vested  right  or  in- 
terest, waive  or  relieve  against  the  forfeit- 
ure, wblcb  Is  Just  what  :^  did  do  by  legisla- 
tive act  In  the  Miller  Case.  It  stands  in  a 
like  relation  as  an  individual  contracting 
with  another,  where  time  is  made  of  tbe  es- 
sence of  tbe  contract,  and  a  forfeiture  has 
been  incurred.  Tbe  party  entitled  to  the 
benefits  of  sucb  conditions,  and  to  insist  upon 
the  forfeiture  as  an  absolute  termination  of 
contractual  relations,  may  nevertheless  waive 
It  by  accepting  tbe  overdue  payment  or  pay- 
ments, or  extending  tbe  time  In  which  to 
meet  them;  thus  restoring  the  party  in  de- 
fault to  bis  former  relationship,  entitling 
blm  still  to  the  rights  thereby  bargained  and 
stipulated  for.  The  board  is  the  state's  in- 
strumentality for  the  sale  and  disposition  of 
school  lands.  Although  constituted  a  part  of 
the  administrative  department  of  the  goviern- 
ment  under  the  Constitution,  it  is  neverthe- 
less governed  and  controlled  In  tbe  exercise 
of  Its  functions  by  the  Legislature  and  the 
laws  emanating  therefrom;  and  tbe  cardinal 
and  pivotal  controversy  here  is  whether  It  Is 
so  authorized  and  empowered  to  waive  or 
for^o  in  any  event,  and,  if  so,  under  what 
conditions,  a  technical  forfeittue  on  the  part 
of  the  purchaser,  so  as  to  entitle  or  permit 
him  to  complete  tbe  purchase  notwithstand- 
ing his  default  We  are  clearly  of  the  opin- 
ion that  the  power  accorded  to  make  rules 
for  the  transaction  of  Its  business,  and  to 
hear  and  determine  disputes  between  appli- 
cants touching  priority  of  settlement,  and  to 
decide  between  them  finally  as  to  the  legal 
title,  and  as  to  who  is  entitled  to  a  deed 
from  tbe  state,  carries  with  it,  by  fair  and 
reasonable  intendment,  such  requisite  au- 
thority. Tbe  power  is  manifestly  of  consid- 
erable proportions,  and  designed  to  cover  a 
multitude  of  details,  as  well  as  to  aftord  ade- 
quate administrative  discretion  for  tlie  regu- 
lar, orderly,  and  equitable  adjustment  of  Its 
business  with  purchasers.  It  is  not  far  to 
8uppo«u>  that  a  purchaser  has  siirTered  botli 
legislative  and  contractual  default  but  for  n 
day.  and  for  a  very  small  sum,  under  such 
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drcomstancea  tbat  It  wonld  be  atrodonaly 
inequitable  to  ingist  upon  the  forfeiture. 
Woald  any  one  say  In  aucb  a  case  tbat  the 
party  mtiBt  looe  his  land,  notwithstanding 
the  board  has  permitted  him  to  make  pay- 
ment, and  has  executed  to  him  a  deed  there- 
for, when  no  adverse  rights  have  intervened  T 
Doubtless  many  state  deeds  have  been  exe- 
cuted under  similar  or  even  much  less  excus- 
able circumstances,  and  It  would  probably 
unsettle  many  titles  If  the  board  was  abso- 
lutely without  authority  to  act  in  any  case  to 
reinstate  the  purchaser  where  a  forfeiture 
has  thus  been  incurred.  It  is  highly  appro- 
priate, therefore,  tbat  the  board  should  take 
some  definite  step  to  Indicate  finally  the 
state's  determination  not  to  recognize  con- 
tractual relations  further,  and  thereby  to 
cancel  its  obligations  to  sell.  This  the  law 
says,  by  the  plainest  intendment,  it  may  do 
by  rule;  and  the  rule  becomes  a  law  unto  all 
applicants,  Just  as  binding  as  a  legislative 
edict,  and  no  one  can  gain  a  vested  right  in 
the  face  of  it  It  is  not  left  in  the  province 
of  the  board  to  act  arbitrarily  in  such  mat- 
ters, and  to  deny  one  applicant  and  prefer 
another  as  its  peculiar  predilections  may  sug- 
gest; but  it  must  act  under  the  law,  and  by 
reasonable  rule  made  for  the  transaction  and 
regular  adjustment  of  its  business  In  dealing 
with  the  purchaser.  When  it  has  done  this, 
no  one  can  complain,  as  all  are  folly  advised 
beforehand  of  their  absolute  rights  and  rem- 
edies in  the  premises,  and  are  required  to  act 
accordingly.  Such  seems  to  have  been  the 
equitable  policy  of  the  board,  and  we  are  not 
disposed  to  disturb  its  Just  Interpretation  of 
the  law,  and  its  consequent  action  in  that  re- 
gard. In  a  case  of  similar  import  to  this 
<Baker  r.  Newland,  26  Kan.  25),  Mr.  Justice 
Brewer,  now  of  the  Supreme  Court  of  the 
United  States,  makes  use  of  the  following 
significant  language:  "It  is  generally  true 
that  one  In  whose  favor  a  forfeiture  exists 
may  waive  It  The  state  was  the  party  en- 
titled to  the  benefit  of  this  forfeiture.  No 
one  else  could  claim  its  benefits.  If,  notwith- 
standing, it  receives  full  payment  of  the  pur- 
chase price  and  gives  a  patent  it  does  not  lie 
in  the  power  of  any  individual  to  question 
that  title.  Doubtless  many  Instances  will  be 
found  in  the  history  of  this  state  in  which 
purchasers  of  school  lands  have  failed  to 
make  their  payments  on  the  very  day.  Tech- 
nically and  strictly,  such  failure  worked  a 
forfeiture.  But  if  notwithstanding  there- 
after such  purchasers  completed  their  pay- 
ments and  received  patents,  we  suppose  that 
their  title  is  safe— certainly  as  against  any 
one  but  the  state,  and  probably  as  against  It 
It  may  be  said  that  no  officer  is  in  terms  au- 
thorized to  waive  such  a  forfeiture,  or  to  re- 
linquish any  legal  claims  of  the  stat&  No 
officer  can  act  outside  the  law,  and  bind  the 
state.  Doubtless  this  is  true.  But  where 
the  Just  and  equitable  claims  of  the  state  are 
fully  satisfied,  the  acts  of  its  officers  in  waiv- 
ing mere  technical  and  arbitrary  forfeitures, 


and  which  are  never  challenged  by  the  state 
itself,  will  be  upheld  as  against  the  com- 
plaints of  any  third  party."  But  we  have  no 
need  to  go  so  far  in  the  present  case,  as  the 
board  possesses  much  more  ample  authority 
in  the  premises  than  any  officer  wonld  seeni 
to  possess  under  the  laws  of  Kansas.  Now, 
It  appears  from  the  complaint  tbat  the 
board,  within  a  few  days  after  the  plalnUfl 
made  his  application  to  purchase,  executed  to 
defendant  a  deed,  in  pursuance  of  his  cer- 
tiflcate,  to  the  land  in  dispute,  thus  dedding 
and  determining  the  matter  before  it  between 
the  claimants  as  to  who  was  entitled  to  tbe 
legal  title;  and  we  must  assume,  wltiiout  a 
showing  to  the  contrary,  that  It  acted  in  par- 
suance  of  law  and  its  rules  regularly  adopt- 
ed, and  must  therefore  hold  that  its  adjust- 
ment of  the  matter  is  a  finality  between  the 
parties.  Robertson  v.  State  Lend  Board,  su- 
pra. There  Is  no  allegation  In  the  complaint, 
nor  any  fact  relied  on,  tending  in  any  man- 
ner to  show  that  the  board  acted  fraudnloit- 
ly  or  arbitrarily  in  the  premises;  tbe  sole  re- 
liance of  the  plaintiff  for  relief  being  that  It 
exceeded  its  lawful  authority  In  executing 
the  deed  to  defendant  and  thus  denying 
plaintiff's  application.  On  this  contention, 
be  has  not  stated  a  cause  of  action,  and  the 
demurrer  was  properly  sustained. 

Tbe  Judgment  of  the  trial  court  will  there- 
fore be  affirmed,  and  it  is  so  ordoed. 


(«  Or.  on 
BLAOKBDBM  ▼.  LBWIS.* 

(Supreme  Gonrt  of  Oregon.    Aug.  1,  1901.) 

TAXATION  —  ASSESSMENTS  —  "UNOCCOI'ISD 
I.AND8" — BTATOTES — CONSTBUCnOH  —  DSEM 
—    KSTOPPEI.    — qUIKTINO    TITLS  —  nCPBOVS- 

XXNTS — FUCADINO. 

1.  The  conclusiveness  of  a  tax  deed  as  evi- 
dence should  be  measured  by  Hill's  Ann.  Iawi 
1892,  I  2823,  as  it  stood  at  the  time  of  tbe  w- 
sesament  and  levy  of  the  tax  and  the  Mile  for  its 
delinquency,  and  not  by  the  section  aa  M^se- 

aaentlv  amended  (B.  &  O.  Comp.  I  3127); 
^ere  being  no  sufficient  legislative  declaration 
attending  the  amendment  uidieatinK  an  intent 
that  the  deed  provided  for  theiein  dbonld  awtj 
to  (onnar  sales. 

2.  Hill's  Ann.  Laws  1892,  |  273S,  provided 
that  unoccupied  land,  if  the  owner  was  un- 
known, should  be-  assessed  as  such,  without  tn- 
sertinc  the  name  of  the  owner:  and  sectioa 
2775  declared  that  unoccupied  land  liable  to  tax- 
ation, when  the  owner  was  unknown,  should 
be  described,  and  the  value  thereof  set  down 
separate  from  other  assessments,  and  tbe  value 
thereof  designated.  Held,  that  the  words  "as 
such,"  in  section  2735,  referred  to  unoccupied 
land,  and  not  to  unknown  owner,  and,  that  sacb 
sections,  construed  together,  required  that  the 
unoccupied  land,  if  the  owner  was  unknown, 
should  be  described  and  valued  in  a  part  of  tbe 
assessment  roll  separate  from  other  assess- 
ments. 

3.  Under  HlU's  Ann.  Laws  1892,  If  2735. 
2776,  requiring  unoccupied  land,  the  owner  o( 
which  is  unknown,  to  oe  separately  described, 
valued,  and  assessed  for  taxes  in  a  part  of  the 
assessment  roll  separate  from  other  assess- 
ments, an  assessment  of  land  not  shown  to  be 
unoccupied  to  "unknown  owner,"  in  the  •oimnB 
of  the  general  list  headed  "Names  of  Tkxpiy- 
ers,"  was  void.   ■ 

•BSbsarlng  denied  October  1^  UOk  "" 
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4.  A  grantee  of  land  under  a  deed  subject  "to  - 
all  unpaid  taxes  and  sales  for  the  same"  was 
not  thereby  estopped  to  deny  the  validity  of  a 
tax  sale,  where  the  assessment  on  which  the 
sale  was  based  was  wholly  void. 

5.  Where,  in  a  suit  to  remove  a  cloud  on 
title,  plaintiff  made  no  claim  in  the  pleadings 
for  improvements  placed  on  the  land,  he  was 
not  entitled  to  recover  for  such  improvements 
on  his  title  being  declared  void. 

Appeal  from  Circuit  Court,  Multnomah 
County;  M.  0.  George,  Judge. 

Action  by  J.  E.  Blackburn  against  Lean- 
<ler  Lewis.  Prom  a  Judgment  In  favor  of  de- 
fendant, plaintifT  appeals.    Affirmed. 

J.  N.  Pearcy  and  John  T.  McKee,  for  ap- 
pellant   Wm.  M.  Gregory,  for  respondent. 

WOI>\'ERTOX,  J.  This  Is  a  suit  by  plain- 
tiff, claiming  under  a  tax  deed,  to  remove  a 
cloud  from  title.  The  defendant  claims  un- 
der deed  by  regular  conveyances  from  Ladm 
Koyal  and  J.  D.  Hart,  who,  It  Is  conceded, 
are  the  common  source  of  title  as  between  the 
parties.  The  defendant's  title  Is  regular.  If 
the  tax  deed  has  not  divested  him  of  It,  and 
the  whole  question  turns  upon  the  validity 
of  such  deed.  It  is  based  upon  a  sale  for  de- 
linquent taxes  for  the  year  1802,  and  an 
amendatory  deed  executed  by  W.  A.  Storey, 
as  sheriff  and  tax  collector  of  Multnomah 
county.  Or.,  October  2,  1002.  The  former 
deed,  which  was  executed  November  9,  1807, 
by  William  Frazier,  former  sheriff  and  tax 
collector,  having  been  declared  inoperative 
and  void  by  this  court  In  the  case  of  Lewis 
V.  Blackburn,  42  Or.  114,  69  Pac.  1024,  there 
is  a  question  here  touching  the  authority  of 
the  sheriff  to  execute  an  amendatory  deed 
of  the  kind,  under  our  statute;  but  we  may 
pass  that  over,  as  the  second  is  also  void 
for  another  reason. 

But  I)efore  reaching  that  question.  It  is 
well  to  premise  that  the  validity  of  a  tax 
deed  is  to  be  tested  by  the  statute  in  force 
when  the  sale  was  made,  unless  there  ia 
fiome  ex^aression  denoting  an  intendment 
that  the  later  act  should  operate  retrospec- 
tively. Black,  Tax  Titles  (2d  Ed.)  $  410;  2 
Blackwell.  Tax  Titles  (uth  Ed.)  {  795;  Stro- 
de V.  Washer,  17  Or.  30,  56,  16  Pac.  926; 
"Woodman  v.  Clapp,  21  Wis.  350,  300;  Mc- 
Cann  v.  Merriam,  11  Neb.  241,  0  N.  W.  96; 
Baldwin  v.  Merriam,  16  Neb.  199,  20  N.  W. 
250;  Capital  State  Bank  v.  Lewis,  64  Miss. 
727,  2  South.  243;  Conway  ▼.  Cable,  37  111. 
82,  87  Am.  Dec.  240.  We  do  this  to  show 
that  the  effect  of  the  deed  In  question,  as 
to  Its  conclusiveness  as  evidence,  should  be 
measured  by  the  provisions  of  section  2823, 
Hill's  Ann.  Laws  Or.  1802,  as  it  stood  at  the 
time  of  the  assessment  and  levy  of  the  tax 
and  the  sale  for  its  delinquency,  and  not  in 
Its  amended  form  (B.  &  C.  Comp.  $  3127); 
there  not  appearing  to  be  any  sufficient  leg- 
iiilative  declaration  attending  the  amend- 
ment Indicating  an  Intendment  that  the  deed 
thereby  provided  for  should  ai^ply  to  any 
former  sales. 


Now,  as  to  the  sufficiency  of  the  tax  deed 
to  pass  the  title.  Section  2735,  HIU's  Ann. 
Laws  Or.  1892,  provided  that  unoccupied 
land,  if  the  owner  was  unknown,  should  be 
assessed  as  such,  without  inserting  the  name 
of  the  owner;  and  section  2776,  Id.,  that  un- 
occupied land  liable  to  taxation,  when  the 
owner  was  unknown,  should  be  described, 
and  the  value  thereof  set  down  in  the  as- 
sessment roll,  in  a  part  thereof  separate 
from  other  assessments,  in  the  same  man- 
ner that  lands  of  residents  are  required  to 
be  described,  and  the  value  thereof  desig- 
nated. These  sections,  when  construed  to- 
gether, as  they  should  be,  simply  mean  that 
tmoccnpied  land,  if  the  owner  be  unknown, 
should  be  assessed  as  such — that  is,  as  un- 
occupied land — ^and  should  be  described  and 
valued  in  a  separate  part  of  the  assessment 
roll  from  other  assessments.  The  words  "as 
such"  have  relation  to  unoccupied  land,  not 
to  imknown  owner,  and  an  assessment  of 
land  of  that  kind,  where  the  owner  was  un- 
known, by  a  substantially  different  form, 
was  unknown  to  the  statute,  and  therefore 
unauthorized  and  void.  If  unoccupied  land 
was  found,  and  the  owner  known,  It  simply 
took  the  regular  course,  and  was  assessed 
in  the  name  of  the  owner,  so  that  no  land 
of  that  description  would  escape  assessment 
by  construction.  But  it  Is  argued  that  occu- 
pied land,  where  the  owner  is  unknown, 
would  escape  assessment,  unless  assessable 
under  the  designation  of  "unknown  owner." 
To  this  there  is  but  one  answer.  The  stat- 
ute seems  not  to  have  made  provision  for 
the  manner  of  assessment  of  that  particular 
kind  of  land,  and  It  must  be  regarded  as  an 
oversight  of  the  Legislature,  or  else  it  as- 
sumed that  all  such  land  would  have  a 
known  owner.  But  however  that  may  be, 
the  loss  in  revenue  could  not  be  of  any  con- 
siderable proportion  if  It  did  escape,  for  land 
of  that  description  must  necessarily  be  very 
limited  in  amount.  The  statute  provided  on- 
ly for  the  assessment  of  unoccupied,  not  oc- 
cupied, land,  when  the  owner  was  unknown; 
and  it  was  to  be  assessed  as  "unoccupied 
land,"  or,  rather,  in  such  a  case  the  assess- 
ment was  to  be  in  rem — that  Is,  against  the 
thing,  as  contradistinguished  from  the  gen- 
eral plan  or  scheme,  which  was  in  personam, 
or  against  the  person.  Mlddleton  v.  Moore, 
43  Or.  357,  73  Pac.  16.  The  distinction  is 
radical  and  fundamental,  and  an  assessment 
by  one  method  where  the  law  prescribes  the 
other  Is  admittedly  such  a  departure  from 
the  mandate  of  the  law  as  to  render  it  utter- 
ly void.  The  premises  in  question  were  as- 
sessed to  "unknown  owner,"  the  designation 
appearing  in  the  column  headed  "Names  of 
Taxpayers,"  and  there  was  nothing  to  indi- 
cate that  it  was  unoccupied  land.  Such  an 
assessment  is  manifestly  not  in  personam, 
for  it  is  against  no  one,  and  it  cannot  .stand 
upon  that  hypothesis.  But  to  be  aRses.siible 
in  rem — that  Is,  against  the  thing,  the  land 
— it  must  have  been  unoccupied  land,  and 
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'nothing  appears  to  Indicate  that  It  was  of 
sucb  a  description.  So  that  there  was  no 
assessment  npon  either  basis.  The  proper 
method  wonld  have  been  to  have  assessed  it 
as  "unoccnpled  land,"  or  under  that  desig- 
nation "owner  unknown."  But  it  was  not 
pursued,  and  the  attempted  assessment  can- 
not be  considered  otherwise  than  ineffectual 
and  nugatory. 

Another  proposition  insisted  upon  by  plain- 
tiff is  that,  as  the  defendant  holds  under  a 
deed  purporting  to  conyey  the  premises  In 
question  subject  "to  all  unpaid  taxes  and 
sales  for  the  same,"  he  is  estopped  to  deny 
the  validity  both  of  the  tax,  and  the  sale  of 
the  lot  had  In  pursuance  thereof,  and  conse- 
quently of  the  tax  deed  under  which  plaintiff 
claims  title.  The  principle  is  ordinarily  in- 
voked where  a  deed  Is  made  subject  to  in- 
cumbrance, and  it  becomes  apparent  that  the 
incumbrance  constituted  part  of  the  consid- 
eration for  the  premises  conveyed.  In  such 
a  case  the  grantee,  having  thus  recognized 
the  existence  of  the  Incumbrance,  and  hav- 
ing secured  a  corresponding  reduction  of  the 
purchase  price  on  account  of  It,  is  estopped 
to  deny  its  validity.  But  the  principle  could 
hardly  apply  where  there  was  never  any  in- 
cumbrance, either  colorable  or  otherwise,  as 
in  the  case  at  bar,  where  there  is  absolutely 
no  assessment;  the  property  having  been 
listed,  as  we  have  seen,  to  "unknown  own- 
er," or  no  one,  whereas  It  should  have  been 
assessed  in  rem,  as  unoccupied  land.  There 
being  no  assessment,  there  could  not  be  any 
tax,  and  any  sale  for  a  supposed  tax  that 
had  not  even  a  colorable  existence  wonld, 
of  course,  be  entirely  nugatory  (Jory  v.  Pal- 
ace Dry  Goods  Co.,  30  Or.  196,  46  Pac.  786), 
so  that  a  conveyance  snbject  to  all  taxes 
and  sales  for  same  could  not  logically  oper- 
ate to  preclude  the  grantee  from  denying 
the  validity  of  a  deed  which  had  no  founda- 
tion whatever — either  in  law,  equity,  or  good 
morals — for  Its  support.  The  position  Insist- 
ed upon  Is  therefore  untenable. 

Some  claim  is  also  made  for  Improvements 
placed  upon  the  premises  by  plaintiff.  The 
pleadings,  however,  present  no  sucb  issue, 
and  the  subject-matter  is  not  before  us  for 
consideration. 

These  considerations  lead  to  an  affirmance 
of  the  decree  of  the  circuit  court,  and  such 
will  be  the  order  of  this  court    Affirmed. 


UNITED  BRETHREN  TIRST  CHURCH 
OP  EUGENE  V.  AKIN  et  al. 

(Supreme  Court  of  Oregon.    Aug.  1,  1904.) 

EXBCxrroRS  and  administratobs — executor's 

FEBSONAL   INDEBTEDNESS — DISTRIBUTION 
—CHARGES— SUBETIES'    LIABILITr. 

1.  Under  Hill's  Ann.  Laws  1892,  |  1117,  pro- 
viding that  an  executor  of  an  estate  shall  be  lia- 
ble for  any  claim  of  the  testator  against  him. 

II 1.  See  Executors  and  Administrators,  vol.  22, 
Cent.  Dig.  i  302. 


"as  for  80  much  money  in  his  ban^,"  a  debt  of 
the  executor  of  an  estate  on  a  note  executed  to 
the  testator  in  his  lifetime  was  properly  char- 
ged as  80  much  money  in  the  hands  of  the  ex- 
ecutor on  the  settlement  of  his  final  account, 
though  the  executor  at  the  time  and  after  hia 
appointment  was  insolvent  and  unable  to  pay 
the  note. 

2.  The  sureties  on  an  executor's  bond,  vtio 
executed  the  same  without  knowledge  of  the  ex- 
ecutor's indebtedness  to  the  testator  or  of  his 
insolvency,  are  liable  under  the  decree  of  final 
distribution  for  the  amount  of  the  executor's 
petBonal  debt  to  the  estate,  which  was  properly 
charged  against  him  in  his  final  account  $a 
80  much  money  in  hia  hands. 

Appeal  from  Circuit  Court,  Benton  County; 
J.  W.  Hamilton,  Judge. 

Action  by  the  United  Brethren  First  Church 
of  Eugene  against  J.  L.  Akin  and  others. 
From  a  judgment  in  favor  of  phiintiff,  de- 
fendants appeal.    Affirmed. 

J.  R.  Wyatt,  for  appellants.  E.  B.  Bryson, 
for  respondent. 

BEAN,  J.  This  is  an  action  by  a  creditor 
of  the  estate  of  Peter  W.  and  Hannah  B. 
Mason,  deceased,  against  J.  L.  Akin,  as  ex- 
ecutor of  snch  estate,  and  the  sureties  on 
his  official  bond,  to  recover  the  amount  due 
plaintiff  under  the  decree  of  final  settlement 
and  distribution.  Akin  was  Indebted  to  the 
estate  in  the  sum  of  $830  and  Interest  on  a 
promissory  note  executed  and  delivered  by 
him  to  Peter  W.  Mason  in  his  llfettme.  At 
the  time  of  bis  appointment  as  executor  he 
was  insolvent,  and  has  ever  since  so  con- 
tinned,  and  is  unable  to  pay  the  note.  He 
was  nevertheless  properly  charged,  imder 
section  1117,  Hill's  Ann.  Laws  1882,  on  bis 
final  settlement,  with  the  amount  of  such 
note  and  Interest,  as  "so  much  money  in  his 
hands,"  and  the  amount  was  included  in  the 
order  of  distribution.  Mason's  Estate,  42  Or. 
177,  70  Pac.  B07. 

The  single  question  on  this  appeal  Is  wheth- 
er the  sureties  on  bis  official  bond,  who  ex- 
ecuted the  same  without  knowledge  of  his 
indebtedness  or  his  insolvency,  are  liable  un- 
der the  decree  of  final  distribution  for  the 
amount  of  his  personal  debt  to  the  estate.  In 
our  opinion,  there  can  be  but  one  answer  to 
the  question.  It  is  common  learning  that  the 
liability  of  the  sureties  of  an  executor  is 
coextensive  with  that  of  the  principal,  and  a 
decree  of  the  county  or  probate  court  which 
binds  the  principal  will,  in  the  absence  of 
fraud  or  collusion,  bind  them.  Bellinger  v. 
Thompson,  26  Or.  320,  343,  37  Pac.  714.  40 
Pac.  229;  Thompson  v.  Dekum,  32  Or.  516, 
52  Pac.  517,  755;  11  Am.  &  Eng.  Enc  Law 
(2d  Ed.)  901;  Abbott,  Trial  Ev.  (2d  Ed.)  638; 
Abbott,  Probate  Law  &  Practice,  {  538; 
Greer  v.  McNeal,  11  Okl.  519,  69  Pac.  891; 
Stovall  V.  Banks,  10  Wall.  583, 19  L.  Ed.  1086. 
It  follows  that  when  an  executor  has  been 
charged  upon  the  settlement  of  his  accounts 
with  a  personal  debt  which  he  owed  the  de- 
ceased, whether  by  virtue  of  a  statute,  as  in 
this  state,  or  without  a  statute,  as  In  other 
jurisdictlous,  the  sureties  oa  bis  bond  are 
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bound  for  the  payment  thereof,  and  the  ex- 
ecutor's Insolvency  or  Inability  to  pay  Is  no 
defense;  and  so  are  the  adjudged  cases. 
Judge  of  Probate  v.  SuUoway,  68  N.  H.  511, 
44  AO.  720,  49  L.  R.  A.  347,  73  Am.  St  Rep. 
619,  was  an  action  on  an  executor's  bond  to 
recover  the  amount  decreed  to  be  In  the  bauds 
of  the  executor  upon  final  settlement,  which 
account  included  a  debt  due  from  him  to  the 
estate.  The  executor  was  insolvent  when 
appointed,  and  continued  so,  but  It  was  held 
nevertbeless  that  the  amount  of  bis  debt  was, 
under  the  statute  of  that  state,  properly  char- 
ged to  him  as  "so  much  cash  on  hand,"  and 
that  his  bondsmen  were  iMuud  by  the  de- 
cree; the  court  saying:  "The  liability  of  the 
sureties  is  coextensive  with  that  of  the  prin- 
cipal. They  are  his  privies.  By  whatever 
decree  of  the  probate  court  their  principal 
Is  bound,  they  are  bound.  This  is  because 
they  have,  in  legal  effect,  so  stipulated  In 
the  bond.  It  necessarily  follows  that  they 
are  bound  to  whatever,  in  law,  their  principal, 
the  executor,  is  bound.  That  he  is  bouud 
to  account  for  his  indebtedness  to  the  tes- 
tator Is  not  questioned,  nor  Is  It  claimed  that 
be  Is  relieved  from  this  obligation  by  the  fact 
that  he  Is  insolvent  or  unable  to  pay."  In 
Massachusetts,  an  executor,  though  insolvent, 
is  chargeable  on  final  settlement  with  the 
amount  of  a  debt  due  from  him  to  the  de- 
ceased, without  a  statute,  as  though  "he  bad 
actually  received  so  much  money."  Stevens, 
Administrator,  v.  Qayiord,  11  Mass.  256.  In 
Bassett  v.  FideUty  &  Deposit  Co.  (Mass.)  68 
X.  E.  2(Ks  the  court  was  asked  to  hold  that, 
although  an  executor  was  so  chargeable,  the 
sureties  on  his  ofiiclal  bond  were  not  liable, 
but  it  said:  "That  is  out  of  the  question. 
That  contention  files  directly  In  the  face  of 
tbe  elementary  principles  governing  the  ef- 
fect of  a  decree  aUowing  a  probate  account, 
and  the  elementary  principles  as  to  tbe  ob- 
ligation of  a  surety  on  a  probate  bond.  In 
the  first  place,  a  decree  of  a  probate  court  al- 
lowing an  account  of  an  executor  or  other  of- 
ficial la  binding  on  all  interested  In  the  es- 
tate, Including  sureties  on  the  bond  of  the 
accountant.  •  •  •  In  the  second  place, 
tbe  obligation  of  a  surety  on  a  probate  bond 
is  the  obligation  of  the  principal.  The  bond 
Is  a  Joint  bond,  and  the  Judgment  necessarily 
must  be  the  same  against  both.  This  is  more 
than  a  technical  rule  of  law.  It  Is  a  place 
'Where  the  true  character  of  a  surety's  li- 
ability comes  to  the  surface.  The  ground  on 
-which  It  was  held  that  a  surety  has  a  right 
of  appeal  In  such  a  case  was  that  the  de- 
cree settling  the  account  of  the  principal, 
*lf  once  properly  established,  fixes  the  amount 
of  liability  of  the  sureties  on  their  bond.' 
And  Endicott,  J.,  In  Tarbell  y.  Jewett,  129 
Mass.  457,  468,  speaking  of  Leland  v.  Felton, 
1  Allen,  531,  said  that  It  was  held  that  the 
executor  would  be  charged  for  his  own  notes 
and  for  the  notes  of  his  firm  held  by  the  tes- 
tator, although  both  he  and  tbe  firm  were 
Insolvent;    'which,   of   course,   rendered  his 


sureties  liable."*  California  has  a  statute 
lu  reference  to  the  liability  of  executors  sim- 
ilar to  ours.  Treweek  v.  Howard,  105  Cal. 
434,  39  Pac.  20,  was  an  action  on  an  execu- 
tor's bond  based  on  a  decree  of  final  settle- 
ment. In  which  the  executor  had  been  char- 
ged with  a  large  amount  of  money  which  he 
had  embezzled  during  the  lifetime  of  the  de- 
ceased. It  was  held  that  the  sureties  were 
liable,  and  that  "the  decree  of  distribution 
entered  in  the  superior  court,  and  the  order 
of  such  court  In  passing  upon  and  approving 
the  account  of  the  executor,  were,  in  the  ab- 
sence of  fraud,  binding  upon  the  executor 
and  his  sureties,  although  the  latter  were  not 
parties  to  the  proceeding."  These  cases  are 
but  the  necessary  application  of  the  general 
doctrine  that  the  sureties  of  an  executor  or 
administrator  are  bound  by  the  decree 
against  their  principal.  To  the  same  effect 
are  Wright  v.  Lang,  66  Ala.  389;  Lambreeht 
V.  State,  L'se  of  Gill,  Adm'r,  57  Md.  240;  and 
McGaughey  v.  Jacoby,  54  Ohio  St.  487,  44  N. 
E.  231.  Baucus  T.  Barr,  45  Hun,  582,  af- 
firmed on  appeal,  without  an  opinion.  In  107 
N.  Y.  624,  13  N.  E.  939,  Is  the  only  decision 
to  which  our  attention  has  been  called,  or 
which  we  have  been  able  to  find,  holding  a 
contrary  doctrine.  It  stands  alone,  and  not 
only  disregards  or  overlooks  the  rule  recog- 
nized and  enforced  in  that  state  that  a  de- 
cree against  an  executor,  In  the  absence  of 
fraud  or  collusion.  Is  binding  on  the  sureties 
(Gerould  v.  Wilson,  81  N.  Y.  573;  Harrison 
V.  Clark,  87  N.  Y.  571),  but  It  is  also  against 
the  great  weight  of  authority  as  to  the  li- 
ability of  the  sureties  of  an  executor  for  a 
personal  debt  of  their  principal,  under  a  stat- 
ute like  ours  (see  cases  cited  in  Mason's  Es- 
tate, 42  Or.  177,  70  Pac.  507).  The  Estate 
of  Walker,  126  Cal.  242,  57  Pac.  991,  73  Am. 
St.  Rep.  40,  was  an  appeal  from  a  decree  of 
final  settlement  of  an  administrator,  and  Is 
not  In  point.  We  are  therefore  of  the  opinion 
that  under  the  statute  of  this  state,  and  by 
the  great  weight  of  authority,  tbe  sureties 
on  the  ofiiclal  bond  of  Akin  as  executor  of 
tbe  Mason  estate  are  liable  for  the  amount  of 
his  personal  debt  to  the  estate,  notwithstand- 
ing his  Insolvency.  The  fact  that  they  ex- 
ecuted the  bond  in  Ignorance  of  the  indebted- 
ness or  of  his  insolvency  is  no  defense  for 
them,  or  ground  for  relief,  legal  or  equitable. 
The  sureties  on  an  executor's  bond  will  not 
be  discharged  from  liability,  even  by  the 
fraud  of  the  executor  In  procuring  their  ex- 
ecution of  tbe  bond,  when  the  beneficiaries 
of  the  estate  In  whose  Interest  the  liability 
Is  sought  to  be  enforced  are  themselves  in- 
nocent of  the  fraud.  Treweek  v.  Howard, 
103  Cal.  434,  39  Pac.  20;  McGaughey  v. 
Jacoby,  54  Ohio  St.  487,  44  N.  E.  231. 

The  conclusion  reached  may  In  some  re- 
spects be  a  harsh  one,  and  impose  on  the 
sureties  a  liability  which  they  did  not  sup- 
pose themselves  assuming.  Tbe  statute  fixing 
the  liability  of  their  principal  was,  however, 
a  part  of  the  law  of  the  state  at  the  time  the 
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bond  was  executed,  and  tbey  must  be  pre- 
sumed to  bare  executed  it  wltb  reference 
thereto,  and,  as  said  In  Treweek  v.  Howard, 
105  Cat.  434,  39  Pac.  20,  "are  as  liable  as  they 
would  have  been,  had  section  1447  been  in- 
corporated in  the  bond." 
The  Judgment  is  therefore  affirmed. 


STATE  T.  BRIGGS. 
(Supreme  Court  of  Oregon.    Aug.  1,  19W.) 

CONSTrrUTlONAL  LAW— LEGISLATIVE  AITrHOB- 
ITT  —  DELEGATION  —  BABBEB8 — REGULATION 
OF  TBADE— LICENSES— BOA&D  OF  EXAMINEES 
— POWEBS. 

l.Laws  1903,  pp.  27,  32,  ){  1,  12.  declare 
that  it  shall  be  unlawful  for  any  person  not 
registered  to  practice  the  business  of  a  barber 
or  conduct  a  barber  school  without  the  sanction 
of  a  board  of  examiners  created  by  section  2, 
which  also  defines  the  duties  and  powers  of  such 
board,  among  which  is  to  make  such  by-laws 
as  it  may  deem  necessary,  not  inconsistent  with 
the  Constitution  of  the  state  or  with  the  pro- 
visions of  the  act,  and  prescribe  the  qualifica- 
tions of  a  barber.  Section  9  (Laws  1903,  p.  31) 
defines  what  shall  constitute  the  occupation  of  a 
barl>er,  and  section  10  provides  a  penalty  for 
violation  of  the  act.  Held,  that  such  act  was 
not  unconstitutional  for  failure  to  prescribe  the 
standard  or  degree  of  knowledge  or  qualifica- 
tion required  for  barbers'  licenses  and  in  dele- 
gating power  to  prescribe  such  qualifications  to 
the  board. 

2.  Laws  1903,  p.  31,  S  0,  authorizing  the  board 
of  barber's  examiners  to  prescribe  the  qualifi- 
cations of  a  barber  within  the  state,  does  not 
confer  on  the  board  arbitrary  power  to  refuse 
to  issue  licenses,  the  board  being  required  to  ex- 
ercise the  power  conferred  by  prescribing  fair 
and  reasonable  qualifications  appropriate  to  the 
calling  intended  to  be  regulated,  operating  gen- 
erally and  impartially  upon  all  in  like  situa- 
tion. 

Appeal  from  Circuit  Court,  Multnomah 
County;    M.  C.  George,  Judge. 

H.  L.  Briggs  was  convicted  for  conducting 
a  barber  school  without  a  license.  From  an 
order  in  arrest  of  judgment,  the  state  ap- 
peals.   Reversed. 

John  H.  McNarj',  for  the  State.  Frank  S. 
Grant,  for  respondent 

BBAN,  3.  The  defendant  was  convicted 
for  conducting  a  barber  school  In  violation 
of  an  act  of  the  Legislature  of  1903  (Laws 
1903,  p.  27),  amendatory  of  the  act  of  1890 
(Laws  1899,  p.  237;  B.  &  C.  Comp.  {{  3841- 
3S53),  regulating  the  trade  or  calling  of  • 
barber,  and  providing  for  the  licensing  of 
persons  carrying  on  such  trade.  Judgment 
was  arrested  upon  motion,  however,  the  trial 
court  holding  the  act  in  question  unconsti- 
tutional and  void  on  the  ground  that  It  dele- 
gates to  the  board  of  barber  examiners  leg- 
islative authority,  and  vests  in  them  power 
to  issue  and  withhold  licenses  arbitrarily  and 
at  pleasure.  If  the  law  Is  open  to  either 
objection,  the  judgment  must  be  affirmed. 
It  is  a  settled  maxim  that  the  power  con- 
ferred upon  a  Legislature  to  make  laws  can- 
not be  delegated  by  that  department  to  an- 


other body  or  authority  (Cooley,  Const  Llm. 
[7th  Ed.]  163),  and  any  statute  attempting 
to  vest  In  a  board,  officer,  or  tribunal  arbi- 
trary power  to  Issue  or  withhold  permission 
or  license  to  practice  any  trade,  profegsioo, 
or  calling  without  regard  to  discretion,  In 
the  legal  sen^e  of  that  term,  or  without  re- 
gard to  the  qualifications  of  the  applicant 
Is  void.  White  v.  Holman,  44  Or.  180,  74 
Pac.  03-3;  Tick  Wo  v.  Hopkins,  Sheriff,  118 
U.  S.  356,  6  Sup.  Ct  10C4,  30  L.  Ed.  220; 
Noel  V.  The  People,  187  111.  587,  58  N.  R 
610,  52  L.  R.  A.  287,  79  Am.  St.  Rep.  238. 
Without  setting  out  the  provisions  of  the 
law  challenged  In  detail.  It  Is  sufficient  for 
the  purposes  of  the  question  here  Involved 
that  It  defines  what  shall  constitute  the 
occupation  of  a  barber  (Laws  1003,  p.  31, 
t  9);  provides  for  the  appointment  of  a 
board  of  examiners;  defines  the  powers  and 
duties  of  the  board,  among  which  Is  "to 
make  such  by-laws  as  It  may  deem  necessary 
not  Inconsistent  w^Ith  the  Constitution  of  this 
state,  or  with  the  provisions  of  tWs  act,  and 
shall  prescribe  the  qnallflcatlons  of  a  barber 
In  this  state"  (Id.  p.  27,  i  2);  declares  that 
It  shall  be  unlawful  for  any  person  not  reg- 
istered to  practice  the  business  of  a  barber, 
or  conduct  a  barber  shop  or  barber  school, 
without  the  sanction  of  the  board  (Id.  pp. 
27,  32,  §S  1,  12);  and  provides  a  penalty  for 
the  violation  of  its  proylslons  (Id.  p.  31,  I 
10).  While  the  law  defines  what  shall  con- 
stitute a  barber,  it  does  not  prescribe  the 
standard  or  degree  of  knowledge,  learning, 
experience,  or  qualification  which  shall  be 
required  before  applicants  Bball  be  licensed 
or  authorized  to  practice  or  follow  the  trade 
or  calling,  but  leaves  that  matter  to  be  de- 
termined by  the  board  of  examiners.  This, 
it  is  argued,  renders  the  act  void,  because 
It  Is  a  delegation  of  legislative  authority, 
and  vests  In  the  board  arbitrary  and  unref- 
ulated  powers.  The  positloii  of  the  defend- 
ant Is  that,  while  the  Legislature'  may  law- 
fully regulate  the  trade  or  calling  of  a  bar- 
ber, and  require  all  persons  following  It  to 
register,  or  obtain  certificates  from  the  board 
of  examiners.  It  must  provide  in  the  act 
the  standard  of  qualification  required,  leaving 
to  the  board  the  mere  duty  of  ascertaining 
whether  the  applicant  possesses  such  quali- 
fication. Legislative  power  cannot  be  dele- 
gated, and  the  Legislature  cannot  confer  up- 
on any  person,  officer,  or  tribunal  the  right 
to  determine  what  the  law  shall  be.  This  Is 
a  function  which  the  I.«glslature  alone  Is  au- 
thorized under  the  Constitution  to  exercise. 
The  constitutional  Inhibition,  however,  can- 
not be  extended  so  as  to  prevent  the  Legis- 
lature from  conferring  authority  upon  an  ad- 
ministrative board  to  adopt  suitable  rales, 
by-laws,  regulations,  and  requli<euients  to  aid 
in  the  successfnl  carrying  out  and  execntion 
of  a  law  it  has  passed.  The  doctrine  on  this 
subject  Is  admirably  stated  by  Mr.  Jus»ice 
Agnew  in  Locke's  Appeal,  72  Pa.  491.  13  .«.ni. 
Rep.  710,  as  follows:    "Then  the  true  <ii»- 
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tinctlon,  I  conceive,  is  this:  Tbe  Legislature 
cannot  delegate  Its  power  to  make  a  law, 
but  It  can  make  a  law  to  delegate  a  power  to 
detenuine  some  fact  or  state  of  things  upon 
which  the  law  makes,  or  Intends  to  make, 
its  own  action  depend.  To  deny  this  would 
be  to  atop  the  wheels  of  government  There 
are  many  things  upon  which  wise  and  use- 
ful legislation  must  depend,  which  cannot 
be  known  to  the  lawmaking  power,  and 
must,  therefore,  be  a  subject  of  inquiry  and 
determination  outside  of  the  halls  of  legis- 
lation." It  is  well  settled  by  a  long  line  of 
authorities  in  harmony  with  this  doctrine 
that  the  power  given  to  an  administrative 
board  like  the  one  now  under  consideration 
to  prescribe  rules  and  regulations  reasonably 
adapted  to  carry  out  the  purposes  and  ob- 
ject for  which  the  board  is  created  does  not 
constitute  an  Improper  delegation  of  legisla- 
tive authority.  See  Blue  t.  Beach,  155  Ind. 
121,  133,  56  N.  E.  89,  50  L.  K.  A.  64,  80  Am. 
St.  Rep.  195,  and  cases  there  cited.  Thus 
the  Legislature  of  South  Carolina  passed  an 
act  giving  the  board  of  agriculture  power  to 
grant  or  refuse  licenses  to  mine  for  phos- 
phate rock  in  the  property  of  the  state,  as 
the  board  might  in  its  discretion  deem  best 
The  act  was  held  valid,  and  not  a  delegation 
of  legislative  authority;  the  court  saying: 
"It  Is  undoubtedly  true  that  legislative  pow- 
er cannot  be  delegated,  but  it  is  not  always 
easy  to  say  what  is  and  what  is  not  legis- 
lative power,  in  the  sense  of  the  principle. 
The  Legislature  is  only  in  session  for  a  short 
period  of  each  year,  and  during  the  recess 
cannot  attend  to  what  might  be  called  the 
business  afTairs  of  the  state.  From  the  ne- 
cessity of  the  case,  as  well  as  the  character 
of  the  business  Itself,  that  must  be  perform- 
ed by  agents  appointed  for  that  purpose — 
such  as  the  railroad  commission,  regents  of 
the  lunatic  asylum,  the  state  board  of  can- 
vassers of  elections,  sinking  fund  commis- 
sion, etc.  The  numerous  authorities  cited  in 
the  argument  show  conclusively  that,  while 
It  is  necessary  that  the  law  Itself  should 
be  full  and  complete,  as  it  comes  from  the 
proper  lawmaking  body.  It  may  be — Indeed, 
must  be — left  to  agents  in  one  form  or  an- 
other to  perform  acts  of  executive  adminis- 
tration which  are  in  no  sense  legislative." 
Port  Royal  Mining  Co.  v.  Hagood,  30  S.  C. 
519,  9  S.  E.  686,  3  L.  R.  A.  841.  The  pure 
food  law  of  Indiana  provided  that  within 
no  days  after  Its  passage  the  board  of  health 
should  adopt  measures  to  facilitate  the  law's 
enforcement,  and  prepare  rules  regulating 
minimum  standards  of  food,  defining  specific 
adulterations,  etc.  It  was  held  not  an  at- 
tempted delegation  of  legislative  power.  Mr. 
Justice  Hadley  said:  "The  obvious  purpose 
of  the  provision  last  quoted  was  to  commit 
to  a  body  of  learned  and  scientific  experts 
the  duty  of  preparing  such  rules,  and  pre- 
scribing such  tests  as  may  from  time  to  time, 
in  the  enforcement  of  the  law,  be  found  nec- 
essary in  determining  what  combination  of 


substances  are  injurious  to  health,  and  to 
what  extent,  if  at  all,  admixtures  or  deteri- 
orations of  foods  and  drugs  may  go  without 
injuriously  affecting  the  health  of  the  con- 
sumer. That  which  Is  required  of  the  State 
Board  of  Health  has  no  semblance  to  legis- 
lation. It  merely  relates  to  a  procedure  in 
the  law's  execution  for  a  reliable  and  uni- 
form ascertainment  of  the  subjects  upon 
which  the  law  is  Intended  to  operate."  Isen- 
hour  V.  State,  157  Ind.  517,  62  N.  E.  40,  87 
Am.  St  Rep.  228.  A  law  of  Georgia  vested 
in  a  railroad  commission  authority  to  make 
reasonable  and  just  rates  for  freight  and 
passenger  traffic,  to  be  observed  by  all  rail- 
roads doing  business  in  the  state,  and  the 
act  was  held  valid,  the  court  saying:  "It 
was  not  expected  that  the  Legislature  should 
do  more  than  pass  laws  to  accomplish  the 
ends  in  view.  When  this  was  done,  its  duty 
had  been  discharged.  All  laws  are  carried 
into  execution  by  means  of  oflBcers  appoint- 
ed for  that  purpose;  some  with  more,  others 
with  less,  but  all  must  be  clothed  with  pow- 
er suflicient  for  the  effectual  execution  of 
the  law  to  be  enforced.  Legislative  grants 
of  power  to  the  officers  of  the  law  to  make 
rules  and  regulations  which  are  to  have  the 
force  and  effect  of  laws  are  by  no  means 
uncommon  in  the  history  of  our  legislation." 
Georgia  Railroad  v.  Smith  et  al..  Railroad 
Commissioners,  70  Oa.  694.  An  act  of  Con- 
gress authorizing  the  Secretary  of  War  to 
make  such  rules  and  regrulatlons  as  might 
be  necessary  to  prevent  obstructions  in  the 
Mississippi  river  provided  that  any  violation 
of  such  rules  and  regulations  should  con- 
stitute a  misdemeanor,  and  it  was  held  that 
the  act  was  not  Invalid  because  conferring 
legislative  authority  on  the  secretary,  as  he 
was  only  authorized  to  make  rules,  and  It 
was  the  act  Itself  wblch  declared  a  violation 
to  be  a  crime.  United  States  v.  Breen  (C. 
C.)  40  Fed.  402.  The  Legislature  may  prop- 
erly delegate  to  a  board  the  power  to  de- 
termine what  Is  a  college  in  good  standing  or 
a  reputable  college,  within  the  meaning  of 
a  law  authorizing  graduates  of  such  a  college 
to  practice  their  profession.  Barmore  v. 
State  Board  of  Medical  Examiners,  21  Or. 
301,  28  Pac.  8;  People  v.  Dental  Examiners, 
110  III.  180. 

These  authorities  are  directly  to  the  pur- 
pose that  In  the  regulation  and  licensing 
of  trades,  occupations,  callings,  and  profes- 
sions which  affect  the  public  welfare  the 
Legislature  must  enact  the  law  necessary 
to  accomplish  the  object  In  view;  but  it  may 
be  carried  into  execution  by  some  officer  or 
board  appointed  for  that  purpose,  and  such 
officer  or  board  may  be  authorized  to  pre- 
scribe the  qualifications  of  those  desiring 
to  follow  such  callings  or  professions.  There 
are  other  cases  holding  laws  of  this  charac- 
ter valid,  although  the  point  In  issue  here  Is 
not  directly  discussed  In  them.  Thus,  in 
West  Virginia,  every  practitioner  of  medi- 
cine was  i-etiulred  to  obtain  a  certificate  from 
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the  State  Board  of  Health  that  he  -was  a 
graduate  of  a  reputable  medical  college,  or 
that  he  had  practiced  medicine  In  the  state 
continuously  for  10  years  prior  to  the  pass- 
age of  the  act,  or  that  he  had  been  found, 
upon  examination  by  the  medical  board,  qual- 
ified to  practice  medicine  in  all  its  branches. 
There  was  no  provision  in  the  statute  as  to 
the  standard  of  qualification  which  the  board 
should  exact  or  enforce  in  its  examination 
of  applicants,  that  being  left  entirely  to  its 
Judgment;  and  yet  the  law  was  held  valid 
by  both  the  Supreme  Court  of  the  state  and 
of  the  United  States.  "West  Virginia  v.  Dent, 
25  W.  Va.  1;  Dent  v.  West  Virginia,  129  U. 
S.  114,  9  Sup.  Ct.  231,  32  L.  Ed.  623.  In  the 
latter  case  Mr.  Justice  rield  said:  "No  one 
has  a  right  to  practice  medicine  without  hav- 
ing the  necessary  qualifications  of  learning 
and  skill;  and  the  statute  only  requires  that 
whoever  assumes,  by  offering  to  the  com- 
munity his  services  as  a  physician,  that  he 
possesses  such  learning  and  skill,  shall  pre- 
sent evidence  of  it  by  a  certificate  or  li- 
cense from  a  body  designated  by  the  state 
as  competent  to  Judge  of  his  qualifications." 
The  Legislature  of  Alabama  passed  an  act 
making  it  unlawful  for  an  engineer  of  any 
railroad  train  to  draw  or  operate  an  engine 
upon  the  main  line  or  roadbed  of  any  rail- 
road without  first  undergoing  an  examination 
and  obtaining  a  license  from  the  board  of 
examiners  for  locomotive  engineers.  The 
Supreme  Court  of  the  United  States  held  the 
law  valid,  although  it  did  not  provide  what 
should  constitute  the  qualification  of  an  en- 
gineer, but  left  that  matter  to  the  judgment 
of  the  board.  Smith  t.  Alabama,  124  U.  9. 
46u,  8  Sup.  Ct.  564,  31  L.  Ed.  608.  A  law  of 
the  state  of  New  York  providing  for  the  ex- 
amination and  licensing  of  plumbers  was 
held  valid  and  constitutional,  although  It 
did  not  attempt  to  define  the  qualification 
which  should  be  required  of  licensed  plumb- 
ers, but  vested  that  power  in  the  board  of 
examiners.  People  ex  rel.  v.  Warden,  144 
N.  Y.  529,  39  N.  E.  686,  27  L.  R.  A.  718. 
Similar  statutes  were  upheld  in  Maryland 
(Singer  v.  State,  72  Md.  464,  19  Atl.  1044,  8 
li.  B.  A.  551),  and  in  Ohio  (State  v.  Gard- 
ner, 58  Ohio  St.  599,  51  N.  B.  136,  41  L.  R. 
A.  689,  65  Am.  St.  Rep.  785).  Other  cases 
to  the  same  effect  could  be  referred  to,  but 
these  are  sufficient  to  show  that  the  provi- 
sion of  the  act  under  consideration,  vesting 
authority  in  the  board  of  examiners  to  pre- 
scribe the  qualifications  of  a  barber,  is  not 
a  delegation  of  legislative  power. 

It  is  sometimes  said  in  opinions  and  in  law 
books  that,  where  a  statute  undertakes  to 
regulate  the  licensing  of  callings,  trades,  or 
professions,  the  extent  of  the  qualifications 
required  of  the  licensee  must  be  determined 
by  the  Judgment  of  the  Legislature;  but  this 
does  not  mean  that  the  Legislature  must 
necessarily  provide  in  the  act  itself  the  ex- 
act qualifications  required.  It  may  delegate 
that  power  to  a  board  or  commission  cre- 


ated and  authorized  by  it,  which.  In  the  ex- 
ercise of  the  authority  vested  in  it,  acts  on 
behalf  of  the  state;  its  conclusions  and  judg- 
ments, so  long  as  exercised  within  the  limits 
of  the  law,  being  the  acts  of  the  state,  and 
binding  as  such.  The  nature  and  character 
of  the  profession,  trade,  or  calling  intended 
to  be  licensed  or  regulated  often  demands 
technical  knowledge  and  learning  in  order 
to  designate  accurately  the  qualifications 
which  should  be  possessed  by  those  design- 
ing to  follow  it.  In  the  nature  of  things,  this 
is  a  matter  outside  the  oi-dlnary  scope  of 
legislative  wisdom.  The  prescribing  of  the 
proper  qualifications  of  applicants  for  li- 
censes by  some  agent  of  the  state,  learned 
in  such  profession  or  calling,  is  not  legisla- 
tion, but  rather  the  exercise  of  a  mere  ad- 
ministrative power.  A  law,  when  It  comes 
from  the  Legislature,  must  be  complete,  but 
there  are  many  matters  affecting  its  execu- 
tion and  relating  to  methods  of  procedure, 
which  the  Legislature  may  properly  delegate 
to  some  ministerial  board  or  officer,  and  pre- 
scribing the  qualifications  of  persons  Vho 
shall  be  licensed  to  follow  or  engage  in  the 
practice  of  a  given  trade  or  profession  is  one 
of  them. 

Now,  is  the  law  In  question  open  to  the 
objection  that  It  confers  upon  the  board  of 
barber  examiners  power  to  prescribe  varying 
standards  of  qualifications  for  different  ap- 
jpllcants,  or  arbitrarily  to  grant  or  refuse  a 
license  at  will?  The  authority  to  prescribe 
the  qualifications  of  a  barber  Is  a  general 
grant  of  power,  and  does  not,  like  the  laws 
held  void  In  Noel  v.  The  People,  187  111.  587, 
58  N.  B.  616,  52  L.  B.  A.  287,  79  Am.  St 
Rep.  238,  and  Yick  Wo  t.  Hopkins,  Sheriff, 
118  U.  S.  356,  6  Sup.  Ct  1064,  30  L.  Ed.  220, 
vest  in  the  board  the  absolute  discretion  to 
grant  or  withhold  licenses.  The  board  is 
required  to  exercise  the  power  conferred  by 
prescribing  fair  and  reasonable  qualifications 
appropriate  to  the  calling  Intended  to  be  reg- 
ulated, operating  generally  and  impartially 
upon  all  In  like  situations;  and  there  is  no 
pretense  that  it  has  not  done  so.  If  it  should 
act  arbitrarily  or  oppressively.  Its  conduct 
might  call  for  a  remedy  against  the  members 
of  the  board,  but  it  would  not  furnish  a 
ground  for  declaring  the  act  invalid.  Peo- 
ple V.  Hasbrouck,  11  Utah,  291,  306.  39  Pac. 
918;  People  ex  rel.  v.  Warden,  144  N.  Y.  529, 
39  N.  B.  686,  27  L.  R.  A.  718;  People  ex  rel. 
V.  Dental  Examiners,  110  111.  ISO.  The  con- 
stitutionality of  a  law  is  to  be  determined 
by  its  provisions,  and  not  by  the  manner  in 
which  it  may  be  admUiistered;  and,  unless 
It  conflicts  with  the  Constitution,  the  law  is 
valid.  The  law  here  in  question  provides 
for  the  appointment  of  a  board,  made  up  of 
persons  skilled  in  the  calling,  to  which  the 
duties  imposed  are  Intrusted  for  perform- 
ance, and  to  which  is  committed  the  power  of 
prescribing  such  qualifications  for  applicants 
applying  for  licenses  desiring  to  practice  the 
trade  or  calling  of  a  barber  as  may  be  Just 
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and  reasonable,  and  It  mint  be  presumed 
tbat  the  board  will  exercise  fairly  and  lm> 
partially  the  powers  conferred. 

It  follows  that  the  Judgment  of  the  court 
below  must  be  reversed,  and  It  is  so  ordered. 


HEARST  et  «1.  v.  PUTNAM  MINING  CO. 
et  al. 

(Supreme  Court  of  Utah.     July  28,  1904.) 

COBPOBATIONS — FRAUDULENT  CONVETANCB — AC- 
TION—BIGHTS   or    STOCKHOLDEBS— JUDO- 
MENT — BES  JUDICATA. 

1.  A  corporation  has  the  same  dominion  over 
its  property,  with  the  same  right  of  disposition, 
as  a  private  person. 

2.  Where  a  corporation  has  exercised  the 
r'ght  of  disposition  of  its  property,  Etocliholders 
thereof  cannot  in  their  own  right  maintain  a 
suit  to  cancel  the  conveyance  on  the  ground  of 
fraud  giving  rise  to  a  trust  in  their  favor,  ex 
maleficio  or  otherwise;  the  act  complained  of 
having  been  fully  consummated,  and  the  title 
of  the  property  having  passed  to  third  persons. 

3.  Where  a  suit  to  cancel  the  conveyance  of 
the  property  of  a  corporation  on  the  ground  of 
fraud  was  instituted  by  stockholders  suing  in 
the  right  of  the  corporation,  a  judgment  there- 
in, rendered  by  a  court  of  competent  jurisdic- 
tion, that  there  was  no  fraud,  is  conclusive  on 
other  stockholders  in  a  subsequent  suit  for  the 
same  purpose,  based  on  the  same  facts. 

Appeal  from  District  Court,  Salt  Lake 
County  ;  C.  W.  Morse,  Judge. 

Suit  by  Phoebe  A.  Hearst  and  another 
against  the  Putnam  Mining  Company  and 
others.  From  a  judgment  for  defendants, 
plaintiffs  appeal.    Affirmed. 

This  is  an  action  in  equity  resulting  from 
certain  mining  transactions,  whereby  the 
plaintiffs  claim  they  were  defrauded. 

From  the  pleadings  and  the  record,  it  ap- 
pears, in  substance,  tbat  the  defendant  Pnt- 
nam  Mining  Company  was  a  corporation  or- 
ganized under  the  laws  of  Utah,  with  a  capi- 
tal stock  of  100,000  shares,  of  the  par  value 
of  $10  each.  When  the  transactions,  of 
which  complaint  Is  made,  occurred,  each  of 
the  plaintiffs  was  the  owner  of  3,293  shares 
of  tbat  stock.  The  company  owned  12  min- 
ing claims,  with  all  their  "appurtenances, 
buildings,  tunnels,  shafts,  tools  thereon  and 
therein,"  situate  in  Summit  county,  Utah. 
The  defendant  William  M.  Ferry  was  the 
vice  president  and  a  director  of  the  company, 
and  on  about  October  16,  1895,  the  company 
gave  him  a  lease  and  bond  on  said  mining 
property,  whereby  It  was.  In  substance, 
agreed  that  Ferry  should,  at  his  own  ex- 
pense, operate  and  develop  the  premises  for 
a  period  of  two  years  from  the  date  of  the 
lease,  and  should  yield  and  pay  to  the  lessor 
20  per  cent  In  value  of  all  pay  ores  which 
be  would  mine  and  extract  tinder  the  lease; 
tbat  the  lessee  should  have  the  disposal  of 
certain  "treasury  stock"  of  the  company,  to 
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aid  him  In  defraying  the  expense  of  develop- 
ing the  mine  under  bis  lease;  that  he  should 
have  an  option,  at  any  time  before  the  ex- 
piration of  the  lease,  to  purchase  the  said 
premises  and  property  for  the  sum  of  $300,- 
000,  the  money  to  be  paid  to  the  lessor;  and 
tbat  the  lessee  would  not  assign  the  lease,  or 
any  interest  therein,  without  the  consent  of 
the  lessor.  Thereafter  the  lease  and  bond 
were  extended  to  October  10,  1898,  and  on 
May  20,  1898,  they  were  extended  to  October 
10,  1900.  On  August  15,  1899,  the  lessee, 
having  then  become  flnancially  unable  to 
proceed  with  the  work  of  developing  the 
property,  assigned  an  undivided  two-thirds 
Interest  in  his  lease  and  bond  to  Francis 
Smith  and  David  C.  McLaughlin,  both  of 
them  since  deceased,  on  condition  that  the 
Putnam  Company  would  consent  to  such  as- 
signment. The  assignees,  by  the  assignment, 
agreed  to  prosecute  the  development  work  ou 
the  property,  agreeably  to  the  lease,  at  their 
own  expense,  upon  the  condition  that  the 
assignor  would  procure  a  reduction,  in  the 
purchase  price  of  the  property  under  the  op- 
tion, from  $300,000  to  $50,000.  On  September 
18,  1809,  the  regular  annual  meeting  of  the 
stockholders  of  the  Putnam  Company  was 
held  for  the  election  of  officers,  and  such  oth- 
er business  pertaining  to  the  business  and 
property  of  the  company  as  might  properly 
come  before  it.  At  tbat  meeting  the  stock- 
holders present,  representing  66,411  shares 
of  the  09,360  shares  of  the  capital  stock  then 
issued  and  outstanding,  did,  by  unanimous 
vote,  adopt  and  pass  a  resolution  authorizing 
and  instructing  the  board  of  directors  of  the 
company,  by  its  president  and  secretary,  to 
execute  and  deliver  to  Ferry  an  instrument 
in  writing  changing  and  modifying  the  lease 
and  bond  in  the  particulars  following:  (1) 
Extending  the  time  of  said  lease  and  bond  or 
option  to  purchase  from  October  16,  1900,  to 
October  16,  1903.  (2)  Ileduclng  the  amoimt 
to  be  paid  for  said  property,  under  said  op- 
tion to  purchase,  from  $300,000  to  $30,000. 
(3)  Permitting  Ferry  to  make  such  disposi- 
tion of  the  lease  and  bond,  by  subletting  or 
otherwise,  as.  In  his  discretion,  be  might 
deem  to  be  for  the  best  advantage  in  devel- 
oping the  mining  claims.  And  thereafter 
the  president  and  secretary  of  the  Putnam 
Company  executed  and  delivered  to  Ferry, 
under  the  seal  of  tbe  corporation,  the  instru- 
ment thus  required  by  the  resolution,  modi- 
fying the  lease  and  bond  in  the  particulars 
mentioned.  Tbe  assignees  then  proceeded, 
under  tbe  lease  and  bond,  to  prosecute  the 
work  of  mining  and  developing  the  claims. 
They  sunk  a  shaft  to  the  depth  of  400  feet, 
and  did  other  mining  work  at  a  cost  to  them 
of  over  $33,000;  and  afterwards  the  lessees, 
and  others  associated  with  them,  organized, 
under  the  laws  of  Utah,  the  defendant  Quin- 
cy  Mining  Company,  with  a  capital  of  $7.'i.- 
000,  and  Ferry  and  bis  associates  assigned 
the  lease  and  bond  to  tbe  latter  company  for 
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shares  of  its  capital  stock.  On  December  6, 
1901,  the  Quincy  Company  elected  to  exercise 
the  option,  under  the  lease  and  bond,  to  pur- 
chase the  mining  claims  and  property  for 
$50,000,  and  thereupon  paid  that  sum  to  the 
Putnam  Company,  and  received  from  It  a 
deed  to  the  property,  as  provided  In  the 
lease  and  bond  and  the  modifications  there- 
of. A  part  of  the  sum  thus  paid  to  the  Put- 
nam Mining  Company  was  used  by  that  com- 
pany to  pay  its  debts,  and  out  of  the  entire 
residue  a  dividend  of  48V3  cents  per  share 
was  declared  on  Its  capital  stock,  which  was 
paid  to  its  stockholders;  and  the  plaintiffs 
received  and  accepted  the  dividends  on  their 
shares  of  stock,  the  same  as  did  the  other 
stockholders  of  the  company. 

The  plaintifTs  allege  in  their  complaint  that 
all  these  various  transactions  by  which  the 
property  of  the  Putnam  Company  was  iesB- 
ed,  and  afterwards  sold  to  the  Quincy  Com- 
pany, were  fraudulent;  that  Ferry,  being  the 
vice  president  and  a  director  of  the  company, 
was  seeking  his  own  profit  and  advantage,  to 
the  disadvantage  of  the  corporation,  and  to 
the  sequestration  and  dlBSipatlon  of  its  prop- 
erty; that  the  board  of  directors  were  in  col- 
lusion with  him  and  under  his  control;  that 
the  majority  of  the  stockholders  were  in  col- 
lusion with  liim  to  defraud  the  minority; 
that  there  was  no  necessity  for  leasing  the 
property  in  order  to  develop  it;  that  it  could 
have  been  prospected  and  developed  better 
by  the  corporation  Itself;  that  B'erry  bad  spe- 
cial knowledge  of  the  richness  of  the  ore 
bodies  which  were  beneath  the  surface  of 
the  claims;  that  he  and  his  associates,  and 
those  in  collusion  with  him,  knew  of  the 
great  value  of  the  property;  that  the  trans- 
actions were  had  and  done  with  the  intent  to 
get  for  themselves  property  of  the  Putnam 
Mining  Company  which  was  worth  millions 
of  dollars  for  the  grossly  inadequate  sum  of 
$50,000,  to  the  injury  of  the  Putnam  Mining 
Company,  and  in  fraud  of  the  minority  stock- 
holders; that  plaintiffs  did  not  know  of  the 
fraud  which  had  been  committed  till  after  it 
had  been  done,  and  until  after  they  had  ac- 
cepted the  said  dividend  out  of  the  $50,000 
purchase  money;  that,  the  directors  of  the 
Putnam  Mining  Company  being  in  collusion 
with  Ferry  and  his  associates  and  with  the 
Quincy  Mining  Company,  to  ask  them  to  pro- 
ceed to  have  these  fraudulent  things  undone 
would  be  to  ask  a  vain  thing;  that,  since  the 
sale  by  the  Putnam  Company  to  the  Quincy 
Company  of  the  property  in  question,  the  lat- 
ter company  has  sold  and  conveyed  it  to 
the  Daly-West  Mining  Company  for  30,000 
shares  of  its  capital  stock;  that  before  the 
sale  to  the  Daly-West  Company  the  Quincy 
Company  distributed  to  its  stockholders  $1,- 
200,000  in  dividends  derived  from  working 
said  mining  claims;  that  the  Quincy  Com- 
liany  lias  on  hand  in  its  treasury  about  $200,- 
000  derived  in  the  same  way;  that  the  plain- 
tiffs are  entitled  to  and  should  receive  .06580 
of  all  of  such  money  and  stocks,  as  their 


share  of  the  proceeds  which  resulted  from 
these  alleged  fraudulent  transactions. 

The  demands  of  the  plaintiffs  axe  that  tbe 
lease  and  bond,  and  the  several  instruments 
of  conveyance  resulting  from  the  lease  and 
bond,  be  declared  null  and  void;  that  an  ac- 
count be  taken  of  all  the  money  and  stocks 
received  by  the  Quincy  Mining  Company,  or 
due  to  it,  to  ascertain  the  just  proportion 
which  should  be  paid  by  the  defendants  to 
plaintiffs;  and  that,  upon  such  accounting. 
Judgment  be  entered  In  favor  of  the  plaintiffs 
for  the  amount  due  them. 

The  answer  denies  the  material  allegationg 
of  the  complaint;    pleads  affirmative  matter 
showing  the  nature  of  the  transactions  of 
which   the   plaintiffs    complain;    and,  as  a 
separate  affirmative  defense,  and  as  a  bar 
to  this  action,  it  is  averred  that  heretofore 
Margaretta  V.  Rogers,  one  of  the  sharehold- 
ers of  the  Putnam  Mining  Company,  prosecnt- 
ed,  in  the  right  and  for  the  benefit  of  the 
corporation,  a  suit,  in  the  district  court  for 
Summit  county,  to  set  aside  and  annul  the  said 
sale  and  transfer  of  the  same  property  of  the 
Putnam    Company,    for    the    same   alleged 
grounds  and  the  identical  dealings  and  trans- 
actions which  are  alleged  and  set  forth  in  tbe 
complaint  herein;  that  in  said  action  the  Pnt- 
nam  Mining  Company  and  the  Quincy  Mining 
Company  were  made  parties  defendant  with 
Ferry,  and  as  such  appeared  in  that  action; 
that,  upon  trial  thereof  In  tbe  district  conrt, 
It  was  adjudged  that  neither  Mrs.  Rogers 
nor  the  Putnam  Mining  Company  was  enti- 
tled to  an  accounting,  nor  to  any  relief  (m 
account  of  the  alleged  dealings,  because  the 
same  were  In   all   respects    fair   and  just; 
that  findings  and  judgment  were  entered  ac- 
cordingly; and  that  tbe  same  is  now  a  valid 
and   subsisting  Judgment    To   this  special 
and  separate  defense  the  ];daintiffs  demurred 
upon  the  ground  that  it  did  not  state  facts 
sufficient  to  constitute  a  defense,  and  also 
moved  to  strike  out  certain  portions  of  tbe 
answer.    On  October  5,  1903,  the  demurrer 
was  overruled,  the  motion  to  strike  out  de- 
nied, and  tbe  further  hearing  continued  to 
October  10,  1903,  on  which  date,  as  appears 
from  the  findings  of  fact,  this  "cause  came 
on  regularly  for  trial"  before  the  court  sit- 
ting without  a  Jury,  and  that  the  "plaintiffs 
declined  to  offer  any  testimony  whatever  in 
support  of  their  complaint  in  this  cause." 
but  stated  in  open   court  tliat  they  would 
stand  upon  their  complaint,  and  their  excep- 
tions to  the  rulings  of  the  court,  as  to  their 
demurrer  and  motion,  and  thereupon  rested. 
The  defendants  then,  "to  sustain  the  issues 
on  their  part,"  introduced   in   evidence  the 
judgment  roll  in  the  case  of  Rogers  v.  Fer- 
ry et  al.,  aliove  referred  to  as  pleaded  in 
the  answer,  and  also  the  deposition  of  Wil- 
liam  M.    Ferry,   and  rested.     The  plaintiffs 
introduced  no  evidence  in  rebuttal,  and  there- 
upon, after  submission  of  the  cause  for  deci- 
sion, the  court  found  the  issues  in  favor  of 
the  defendants  upon  the  merits,  and  rendered 
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judgment  of  dismissal  of  tbe  complaint  and 
for  costs.    The  plalntlfTs  appeal. 

Marahall  &  Royle  and  C.  C.  Dey,  tor 
appellants.  Fierce,  Critcblow  &  Barrette,  H. 
P.  Hend^Bon,  Ogden  Hiles,  Arthur  Brown, 
and  Andrllw  Howat,  for  respondents. 

BARTCH,  J.  (after  stating  the  facts).  The 
decisive  question  presented  In  this  case  Is 
whether  the  court  erred  In  overruling  the 
demurrer  to  the  special  and  separate  defense 
set  up  In  the  answer,  and  In  denying  the  mo- 
tion to  strike  out  that  portion  of  the  an- 
swer. 

The  appellants  contend  that  the  Judgment 
In  the  case  of  Rogers  v.  Ferry  et  al.,  wherein 
the  Putnam  Mining  Company  was  made  a 
defendant,  constitutes  no  bar  to  this  suit,  and 
that  their  demurrer  should  have  been  sus- 
tained qnd  their  motion  granted. 

The  respondents  insist  not  only  that  this 
action  Is  barred  by  the  Judgment  In  the  Rog- 
ers Case,  but  also  that  these  plaintiffs  must 
fall  because  they  have  brought  and  are  at- 
tempting to  maintain  this  suit  In  their  own 
right,  and  not  In  tbe  right  of  the  Putnam 
Mining  Company,  although  they  claim  only 
as  stockholders  of  the  corporation.  The  posi- 
tion of  the  respondents  seems  to  be  sound. 
And  first  as  to  the  suit  having  been  brought 
for  the  benefit  of  the  plaintiffs,  in  their  own 
right,  and  not  that  of  tbe  Putnam  Mining 
Compony:  In  their  complaint  the  plalntlfTs 
allege  the  corporate  existence  of  tbe  Putnam 
Mining  Company;  that  they  are  stockhold- 
ers of  the  corporation;  that  the  corporation 
owned  and  operated  certain  mining  prop- 
erty; that,  through  certain  fraudulent  deal- 
ings and  transactions,  the  directors  and 
agents  of  the  company  conveyed  ail  Its  prop- 
erty to  Ferry  and  his  associates;  and  that, 
although  the  property  has  since  been  very 
productive,  and  has  paid  large  sums  In  divi- 
dends, no  accounting  has  been  made  to  the 
plaintiffs,  nor  to  the  Putnam  Mining  Com- 
pany, lliey  then  demand  that  tbe  alleged 
fraudulent  dealings  and  transactions  be  set 
aside,  and  the  Instruments  of  conveyance 
decreed  null  and  void;  that  an  accounting 
be  had  of  all  tbe  money  and  stocks  received 
by  or  due  the  vendee;  that  tbe  Just  propor- 
tion to  be  paid  tbe  plaintiffs  be  ascertained; 
and  that  Judgment  be  entered  In  their  favor 
for  the  amount  found  due  them.  They  then 
ask  "for  such  further  or  all  other  relief  as 
plaintiffs  may  be  entitled  to  In  equity  and 
good  conscience."  They  thus  sue  In  their 
own  right  and  for  their  own  lieneflt  only,  not- 
withstanding the  general  allegation  that  th« 
suit  Is  also  for  the  benefit  of  others  who  are 
In  like  situation,  and  who  may  appear  as 
parties.  They  appear  to  proceed  upon  the 
theory  that,  because  of  the  alleged  fraudulent 
transactions,  they  are  cestuis  que  trust  of  a 
constructive  trust,  or  a  trust  created  In  their 
favor,  ex  maleflcio,  by  wrongful  acts  of  the 
defendants,  In  dealing  with  the  property  and 


assets  of  tbe  Putnam  Mining  Company. 
ITnder  the  facts  disclosed  by  this  complaint, 
no  suit  can  be  maintained  upon  such  a  the- 
ory. As  has  been  seen,  the  allegations  of 
the  complaint  clearly  show  that  all  the 
property  in  controversy  was  owned  by  and 
belonged  to  the  corporation,  and  not  to  the 
plaintiffs,  and  it  is  not  disputed  that  the 
corporation  could  own  and  hold  Its  corporate 
property  in  absolute  right,  same  as  an  In- 
dividual. Nor  can  It  be,  for  a  corporation 
is  a  distinct  entity,  an  artiflciul  person, 
created  by  law,  and,  as  such,  In  this  state, 
is  capable  of  suing  and  being  sued,  of  ac- 
quiring, owning,  and  disposing  of  property, 
within  the  objects  of  its  creation,  the  same  as 
a  natural  person;  and  one  may  deal  with  it, 
respecting  Its  property,  the  same  as  with  an 
Individual  owner,  and  without  any  greater 
danger  of  being  held  to  have  received  prop- 
erty into  his  possession  burdened  with  a 
direct  trust  or  lien.  Being  a  creature  of 
statute,  and  having  conferred  upon  It  Us 
Individuality  by  law,  which  has  endowed 
It  with  a  legal  existence,  independent  of 
any  or  all  of  its  stockholders,  the  coi-poration 
has  the  same  dominion  over  Its  corporate 
property,  with  the  same  right  of  disposition, 
as  a  private  person  has  over  his. 

In  Weyeth  H.  &  M.  Co.  v.  James-Spencer- 
Bateman  Co.,  15  Utah,  110,  121,  122,  47  Pac. 
C04,  it  was  said:  "The  natural  person  has 
such  powers  and  rights  as  are  conferred  upon 
him  by  nature,  except  as  restricted  by  human 
laws  for  the  good  of  society.  The  artificial 
person  or  coi-poratlon  has  such  powers  and 
rights  as  are  conferred  upon  it  by  the  law 
of  Its  creation,  and  such  as  are  incidental 
and  necessary  to  its  corporate  existence. 
Both  the  natural  and  artificial  personages  act 
in  an  Individual  capacity.  Among  the  most 
important  attributes  of  a  natural  person  are 
his  absolute  dominion  over  his  property  and 
bis  right  of  disposition,  and  the  same  may 
be  said  of  a  corporation  aggregate  as  to  Its 
corporate  property.  It  has  the  right  to  con- 
tract and  be  contracted  with,  to  sue  and  be 
stied,  to  implead  and  be  impleaded,  the  same 
as  a  natural  person;  and  It  has  the  right  to 
do  all  other  acts  in  regard  to  its  property 
that  a  natural  person  may  do  in  regard  to 
his." 

Since,  then,  tbe  corporation  was  capable 
of  owning,  and  In  fact  did  own,  the  proper- 
ty in  controversy,  absolutely,  as  a  distinct 
entity,  how  could  that  property  be  held  to  be 
property  In  trust  for  the  benefit  of  persons 
who  are  admittedly  not  the  owners  thereof, 
and  who  have,  at  most,  but  an  Interest  In  the 
fund  created  by  the  operation  or  disposition 
of  the  property?  Tbe  very  fact  that  the 
plaintiffs  were  not  the  owners  of  the  prop- 
erty In  dispute  precludes  the  idea  of  o  trust 
having  arLsen  in  their  favor,  ex  maleflcio  or 
otherwise,  for  in  the  existence  of  every 
trust  there  are  three  essential  elements,  the 
absence  of  any  one  of  wlilch  is  fat.al  to  the 
trust    These  are  a  trustee,  a  beneficiary  or 
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cestui  que  trust;  and  property  belonging  to 
the  cestui  que  trust  H«e  the  property  pro- 
posed to  be  Impressed  with  a  trust  does  not 
belong  to  the  plaintiffs,  and,  as  to  them,  is 
not  in  trust,  they  having  but  an  indirect  in- 
terest therein;  and  neither  the  plaintiffs  nor 
any  other  stockholders  have  any  interest  or 
estate  in  the  property,  legal  or  equitable, 
which  they  can  enforce  in  their  own  right 
and  for  their  own  special  benefit  Nor  is 
there  any  trust  relation  which  enables  a 
stockholder  to  sue  In  such  a  case.  "The  rela- 
tion of  trustee  and  cestui  que  trust  or  of 
debtor  and  creditor,  or  of  partnership,  does 
not  exist  between  the  stockholders  of  an  In- 
corporated company  and  the  corporation  it- 
self. But  the  corporation  and  the  Individual 
Hhareholder  may  deal  with  each  other  at 
arm's  length,  the  same  as  two  strangers  may, 
and  a  shareholder  may  contract  with  his  cor- 
poration, and  sue  and  be  sued  on  his  con- 
tracts."   1  Thomp.  Corp.  {  1076. 

If  a  right  of  action  exists,  because  of  the 
alleged  fraudulent  acts  and  dealings  in  rela- 
tion to  the  property  in  controversy,  it  ex- 
ists in  favor  of  the  corporation,  and  of  neces- 
sity the  action  must  be  brought  in  the  right 
of  the  corporation,  and  for  its  benefit.  If 
the  defendants  must  account  to  any  one  for 
the  property  in  litigation,  the  accounting 
must  be  to  the  corporation,  and  not  to  the 
plaintiffs  or  any  other  stockholders.  Th« 
prayer  of  this  complaint,  in  effect  ssks  the 
court  to  adjudge  that  the  defendants  have 
obtained  for  themselves,  through  fraudulent 
acts  and  dealings,  the  property  of  the  cor- 
poration, and,  instead  of  asking  that  the 
property  so  obtained,  or  Its  proceeds,  be  re- 
turned to  the  rightful  owner,  demands  that 
the  plaintiffs,  for  their  own  benefit  be  de- 
creed a  portion  of  the  fruits  of  the  fraud.  In 
other  words,  according  to  their  prayer,  they 
seek  to  obtain  a  portion  of  the  property  and 
assets  of  a  third  party,  which  they  say  was 
obtained  from  such  third  party  by  fraud. 
That  a  stockholder  of  a  corporation  cannot 
recover  corporate  property,  fraudulently  or 
otherwise  disposed  of  by  the  oflScers  or 
agents  of  the  corporation,  by  suing  In  his 
own  right  and  for  his  own  benefit  is  settled 
by  the  authorities.  It  is  true,  where  the 
property  or  assets  of  a  corporation  have  been 
sequestered  and  dissipated  by  fraud  or  oth- 
erwise, a  stockholder  may.  If  the  board  of 
directors  will  not  act,  and  a  suit  clearly  ought 
to  be  brought,  sue  in  the  right  of  the  cor- 
poration to  have  Its  property  restored  to  it 
or  to  obtain  for  it  such  other  relief  as  tho 
circumstances  may  demand,  but  In  no  such 
case  can  ,he  sue  for  himself  In  his  own  right 
This  right  of  a  stockholder  to  sue.  In  cases  of 
fraud,  for  the  benefit  of  the  corporation, 
when  it  will  not  sue,  is  an  exception  to  the 
general  rule  "that  actions  to  redress  wrongs 
done  to  a  corporation  must  be  brought  by  the 
corporation  itself,  and  that  such  actions  can- 
not be  brought  by  its  stockholders."  4 
Thomp.  Corp.  g  44S8. 


In  Gorham  t.  Gllson,  28  Cal.  479— a  case 
much  like  the  one  at  bar — ^where  a  mining 
company  was  Induced  by  the  fraudulent  rep- 
resentations of  a  part  of  its  stockholders  to 
make  a  conveyance  of  its  property,  and  the 
plaintiffs,  stockholders,  brought  suit  in  tlielr 
own  right  to  have  conveyed  back  to  them- 
selves such  part  of  the  property  as  was  pro- 
portional to  their  stock,  Mr.  Chief  Justice 
Sanderson,  speaking  for  the  court  and  hold- 
ing that  the  Innocent  stockholders  could  not 
maintain  an  action  In  equity  to  compel  a  con- 
veyance to  them  of  such  portion  of  the  corpo- 
rate property,  said:  "This  action  proceeds 
upon  the  theory  (and  It  could  be  maintained 
upon  no  other)  that  in  equity,  the  defend- 
ants, by  reason  of  their  fraudulent  acts,  Imve 
become  the  trustees  of  the  plaintiffs  to  the 
extent  of  an  undivided  half  interest  lu  the 
property  in  question.  But  we  think  it  is 
clear  that  the  facts  set  out  In  the  complaint 
do  not  sustain  that  theory.  Where;  by  fraud 
and  deceit  a  party  is  induced  to  do  that 
which,  but  for  the  fraud  and  deceit  he  woold 
not  have  done,  equity  will  interfere,  and.  so 
far  as  it  can  be  done,  restore  him  to  bis 
original  rights.  If  the  defrauding  party  has 
obtained  by  such  means  the  title  to  property, 
equity  will  convert  him  into  a  trustee  for  the 
defrauded  party,  and  will  compel  the  execu- 
tion of  the  trust  by  ordering  the  deed  so  ob- 
tained to  be  canceled,  or  the  property  recon- 
veyed,  thus  placing  the  property  and  the  par- 
ties where  they  were  originally;  thus  undo- 
ing what  has  been  done,  and  putting  the  ti- 
tle where  It  was  before,  or,  in  other  words, 
adjudging  that  the  title  remains  unchanged 
and  unaffected  by  the  conveyance^  because 
the  same  is.  In  equity,  null  and  void,  by  rea- 
son of  the  fraud  and  deceit  by  which  it  was 
obtained.  Such  relief,  however,  the  plain- 
tiffs are  not  In  a  position  to  claim.  They 
never  had  any  tittle,  legal  or  equitable,  to  the 
property  in  question.  They  have  not  only 
not  conveyed  anything  to  the  defendants,  but 
they  had  nothing  to  convey.  The  property 
belonged  to  the  corporation,  and  not  to  them, 
and  the  corporation,  and  not  they,  conveyed 
it  away  under  the  fraudulent  inducements 
in  question.  So  far  as  any  right  to  the  form 
of  relief  sought  in  this  action  is  concerned, 
the  fraud  was  committed  against  the  corpo- 
ration, and  not  against  them." 

So,  in  Abbott  v.  Merrlam,  8  Cush.  588,  Mr. 
Chief  Justice  Shaw,  speaking  of  the  rights  of 
stockholders,  said:  "As  stockholders,  they 
have  rights  undoubtedly  and  interests  in 
the  affairs  and  management  of  the  concerns 
of  the  corporation;  but  these  are  derirative 
and  indirect  and  are  limited  and  regulated 
by  law.  They  have  no  right  by  any  direct 
suit  legal  or  equitable,  to  call  the  directors 
or  other  officers  of  the  corporation  to  ac- 
count for  mismanagement  Nor,  If  all  the 
stockholders  were  to  unite  in  a  suit  in  equi- 
ty, could  they  have  any  better  ground  to 
recover.  The  directors  and  other  officers  and 
agents  are  amenable  only  to  the  corporatlooi 


Digitized  by 


Google 


Utab) 


HEABST  T.  PUTNAM  MINING  CO. 


757 


and  to  give  erery  Indlrldoal  stockholder  a 
right  of  action  would  lead  to  a  multiplicity  of 
sulta." 

In  Forbes  ▼.  Memphis,  etc.,  B.  R.  Co.,  2 
Woods,  323,  Fed.  Cas.  No.  4,926,  Bradley, 
Circuit  Judge,  said:  "A  commercial  or  other 
business  corporation  is  constituted  for  the 
specific  purpose  of  suing  and  being  sued, 
granting  and  receiving,  buying  and  selling, 
and  doing  other  business  in  a  corporate  name 
and  capacity,  totally  distinct  from  that  of 
any  or  all  of  its  members,  considered  as  in- 
diridoals.  They  haye  only  an  Indirect  In- 
terest therein.  *  *  *  All  remedies  for  in- 
juries to  the  pro];>erty  must  be  prosecuted  in 
the  name  of  the  company,  and  all  demands 
against  the  company  must  be  prosecuted 
against  the  company,  by  name,  unless  its  offi- 
cers or  agents,  by  fraud  and  misrepresenta- 
tion, have  rendered  themselves  personally  lia- 
ble. A  stockholder,  in  his  character  of  stock- 
holder, cannot  sue,  nor,  unless  specially  made 
liable  by  the  charter,  can  he  be  sued  for  any 
of  the  company's  transactions."  4  Thomp. 
Corp.  {{  4443,  4445;  1  Thomp.  Corp.  $  1071; 
Smith  V.  Uurd,  12  Mete.  (Mass.)  371,  46  Am. 
Dec.  690;  Smith  v.  Maine  Boys  Tunnel  Co., 
18  Cal.  112;  Davenport  v.  Dows,  18  WalL 
626,  21  L.  Ed.  938;  Church  T.  Citizens'  St. 
By.  Co.  (C.  C.)  78  Fed.  526;  Big  Creek  G.  C. 
&  I.  Co.  T.  American  L.  &  T.  Co.  (C.  C.  A.) 
127  Fed.  625;  Mickle  t.  Bodiester  Bank,  11 
Paige,  118,  42  Am.  Dec.  103;  Spurlock  T. 
Missouri  Pac.  R.  Co.,  90  Mo.  200,  2  S.  W.  219; 
Verplanck  v.  Mercantile  Ins.  Co.,  1  £^w. 
Ch.  (N.  Y,)  84;  Hawes  v.  Oakland,  104  U.  S. 
460.  26  L.  Ed.  827. 

There  are  instances,  however,  where  a 
stockholder  may  apply  to  a  court  of  equity  for 
a  preventive  remedy  by  injunction  to  restrain 
those  who  are  administering  the  affairs  of  the 
corporation  from  doing  acts  which  are  ultra 
Tires,  or  to  prevent  a  misapplication  of  the 
corporate  funds  which  might  result  injurious- 
ly to  the  stockholders,  where  the  acts  in- 
tended to  be  performed  would  amount  to  a 
hreach  of  trust.  In  such  and  like  cases  a 
preventive  remedy  may  be  applied  at  the 
instance  of  a  stockholder,  but  such  cases  are 
wholly  different  from  those  like  the  one  at 
bar. 

Mr.  Thompson,  in  his  Commentaries  on 
the  Law  of  Corporations,  vol.  4,  i  4491,  states 
the  distinction  thus:  "Where  an  action  Is 
brought  by  one  or  more  stockholders  to  en- 
join the  performance  of  ultra  vires,  fraudu- 
lent, or  oppressive  acta  on  the  part  of  the 
directors,  the  remedy  Is  preventive;  consist- 
ing of  an  injunction  against  the  performance 
of  such  acts,  to  which  may  be  superadded. 
In  appropriate  cases,  other  forms  of  equitable 
relief.  Where,  on  the  other  hand,  the  action 
Is  brought  to  undo  frauds  and  breaches  of 
trust  already  committed,  and  to  restore  to 
the  corporation  assets  thereby  wasted,  the 
action  does  not,  as  In  the  former  case,  pro- 
ceed Id  right  of  the  stockholder,  but  it  pro- 
ceeds In  right  of  the  corporation,  and  con- 


sequently whatever  is  restored  accrues  to  the 
corporation."  Where,  then,  as  in  tlils  case, 
the  acta  complained  of  luive  been  fully  con- 
summated, and  the  title  to  the  property  has 
passed  into  the  liands  of  third  parties,  a 
stockholder  has  no  remedy  to  recover,  in  his 
own  right,  any  specific  or  proportionate  part 
of  the  property  for  bis  own  benefit.  And 
where  the  corporate  property  of  such  a  cor- 
poration, in  whole  or  in  part,  has  been  sold 
or  disposed  of  in  good  faith,  under  the  pow- 
ers of  its  charter,  and  not  as  a  result  of  fraud- 
ulent purposes,  the  minority  stockholder  has 
Do  cause  for  complaint,  for,  as  we  have  seen, 
a  corporation  of  this  character  may,  in  the 
absence  of  restraint  by  the  law  of  its  crea- 
tion, lease,  sell,  or  dispose  of  any  or  all  of 
its  property,  the  same  as  an  Individual  may 
do  respecting  his  property.  This  may  be 
done  by  a  majority  of  the  members.  The 
principle  that  the  majority  must  rule  in  the 
management  of  the  affairs  of  a  corporation 
"is  rigidly  upheld  in  equity,  in  the  absence 
of  fraud,  oppression,  and  ultra  vires  acts." 
4  Thomp.  Corp.  i  4533;  2  Kent.  Com.  280- 
282;  Weyeth  H.  &  M.  Co.  v.  James-Bpencer- 
Bateman  Co.,  16  Utah.  110,  47  Pac.  604;  Ar- 
desco  Oil  Co.  t.  N.  A.  Mln.  &  Oil  Co..  66  Pa. 
375;  Treadwell  v.  Salisbury  Mfg.  Co.,  7  Gray, 
393,  66  Am.  Dec.  490;  Central  Transp.  Co.  v. 
Pullman's  Car  Co.,  139  U.  S.  24,  50,  11  Sup. 
Ct.  478,  35  L.  Ed.  55;  Twin-Lick  OU  Co.  v. 
Marbury,  91  TJ.  S.  587,  23  L.  Ed.  328. 

But  suppose  this  suit  were  regarded  and 
treated  as  brought,  not  in  right  of  the  plain- 
tiffs nor  for  their  own  benefit,  bat  In  right 
of  all  the  stockholders,  and  hence  for  the 
corporation,  and  for  its  benefit;  then  could 
the  plaintiffs  recover?  We  think  not  be- 
cause, viewing  this  suit  In  that  light,  they 
are  met  at  the  very  threshold  with  the  Judg- 
ment In  the  case  of  Rogers  v.  Ferry  et  al., 
where  the  Putnam  Mining  Company  was  a 
defendant,  and  which  forms  the  special  plea 
in  the  answer  herein.  The  plaintiffs,  by  their 
demurrer  to  that  plea,  have  admitted,  for  the 
purposes  of  this  case,  all  the  averments  prop- 
erly pleaded  therein  to  be  true.  Among  such 
averments,  it  appears  that  that  suit  was 
brought  and  tried  in  a  district  court  of  this 
state — a  court  of  competent  Jurisdiction;  that 
the  plaintiffs  therein  sued  in  right  of  the 
corporation,  the  Putnam  Mining  Company; 
that  the  Putnam  Mining  Company  and  the 
Quincy  Mining  Company  were  there,  same  as 
here,  parties  defendant;  that  the  identical 
cause  of  action  and  the  identical  matters 
which  are  herein  charged  as  fraudulent  were 
therein  pleaded  and  tried;  that  the  court  ad- 
Judged  and  determined  that  all  the  transac- 
tions and  dealings  complained  of  were  lawful 
and  made  in  good  faith,  and  were  without 
any  fraud  done  or  Intended;  and  that  neither 
the  Putnam  Mining  Company,  nor  the  plain- 
tiff therein,  was  entitled  to  any  accounting 
in  respect  of  the  matters  charged  In  that 
complaint;  and  that  such  Judgment  is  of 
record,  and  is  still  in  full  force  and  effect. 
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Thus  It  clearly  appears  that  the  Rogers  suit 
was  brought  and  intended  tor  the  purpose  of 
undoing  the  very  transactions  complained  at 
in  this  action  as  being  a  fraud  on  the  Put- 
nam Mining  Company  and  its  stocliholders, 
and  the  judgment  was  that  neither  the  plain- 
tiff nor  the  corporation  was  entitled  to  an 
accounting.  As  that  suit  was  brought  in  the 
right  of  the  corporation,  that  judgment  is 
binding  upon  the  corporation,  and,  by  the 
rule  of  representation,  all  the  stockholders 
are  equally  bound  by  It  It  follows  that, 
since  the  transactions  and  dealings  com- 
plained of  In  that  suit  are  exactly  the  same 
transactions  and  dealings  complained  of  in 
this  action,  that  judgment,  being  in  full 
force  and  effect,  is  conclusive  against  the 
right  of  the  plaintiffs  to  recover  herein; 
they  being  stockholders  in  the  corporation. 
The  court  having  decided  that  there  was  no 
fraud  in  the  transactions  in  controversy,  and 
that  the  corporation  has  no  right  of  recovery, 
no  stockholder  can  make  the  same  trans- 
actions the  basis  for  complaint. 

In  Hawkins  v.  Glenn,  131  U.  S.  319,  9  Sup. 
Ct.  739,  33  L.  Ed.  184,  where  the  plaintiff 
in  error,  who  was  a  stockholder,  claimed  that 
a  certain  order  or  decree  which  was  binding 
upon  the  corporation  was  void,  as  against 
him,  because  he  was  not  a  party  to  the  suit 
in  which  the  order  was  made,  the  Supreme 
Court  of  the  United  States  held  that,  "in  the 
absence  of  fraud,  stockholders  are  boond-  by 
a  decree  against  the  corporation  in  respect  to 
corporate  matters,  and  such  a  decree  is  not 
open  to  collateral  attack."  Mr.  Chief  Jus- 
tice Fuller,  delivering  the  opinion  of  the 
court,  said:  "Sued  after  such  an  order  of 
court,  the  defendant  does  not  deny  the  exist- 
ence of  any  one  of  the  facts  upon  which 
the  order  was  made,  but  contends  that  there 
has  been  no  call,  as  to  him,  because  he  was 
not  a  party  to  the  cause  between  creditor  and 
corporation.  We  understand  the  rule  to  be 
otherwise,  and  that  the  stockholder  is  bound 
'  by  a  decree  of  a  court  of  equity  against  the 
corporation  in  enforcement  of  a  corporate 
duty,  although  not  a  party  as  an  individual, 
but  only  through  representation  by  the  com- 
pany. A  stockholder  Is  so  far  an  integral 
part  of  the  corporation  that,  in  the  view  of 
the  law,  he  is  privy  to  the  proceedings  touch- 
ing the  body  of  which  he  is  a  member."' 
Freeman  on  Judgments,  §§  176, 178;  Glenn  v. 
Williams,  60  Md.  03;  Kessler  v.  Ensley  Co. 
(C.  C.)  123  Fed.  546. 

The  fact  that  this  suit  was  brought  by  dif- 
ferent parties  plaintlfF  is  immaterial,  since 
these  plaintiffs,  as  stockholders,  were  privy 
to  the  proceedings  in  the  former  suit,  and 
since  both  suits  were  identical  as  to  cause 
of  action,  subject-matter,  purpose,  and  ob- 
ject, quality  of  persons  for  or  against  whom 
claim  is  made,  and  as  to  the  thing  adjudged. 
These  legal  identities  existing,  and  the  same 
questions  involved  herein  having  been  judi- 
cially settled  and  determined  in  the  Rogers 


suit,  the  judgment  In  that  case  is  an  effectual 
bar  to  this  action.  Freeman  on  Judgments, 
%l  252,  253,  et  seq.;  New  Orleans  v.  Citizent' 
Bank,  187  V.  S.  371, 17  Sup.  Ct.  905,  42  L.  Ed. 
202;  Cromwell  v.  County  of  Sac,  94  U.  S. 
351,  24  L.  Ed.  681;  Lyon  v.  Perin  &  Gcff 
Manufacturing  Co.,  125  U.  S.  698,  8  Sup.  Ct 
1024,  31  L.  Ed.  839. 

From  the  foregoing  considerations,  aud 
from  the  authorities,  the  conclusion  is  inevita- 
ble that  the  court  did  not  err  in  overniliiiK 
the  demurrer  or  denying  the  motion  directed 
at  the  special  plea,  nor  in  rendering  Judg- 
ment in  favor  of  the  defendants  on  tlie 
merits. 

We  find  no  reversible  error  in  the  tecoid. 
The  judgment  is  affirmed,  with  costs. 

BASKIN,  C.  J.,  and  McCARTY,  J.,  con- 
cur. 


TILTON  T.  STERLING  COAL  &  COKE  CO. 
(Supreme  Court  of  Utoh.     July  22,  1904.) 

CONTBACTS  —  CONSTRUCTION  —  OPTION  —  AC- 
CEPTANCE—IHPOBITION  OF  coNDrnoNS-inre 
OF  ACCEPTANCE — FBAOnONS  OF  DATS— WATEE 
BIOnTS— DAMAGES. 

1.  Where  a  contract  provided  that  the  first 
party  agreed  to  give  the  second  party  an  op- 
tion to  purchase  at  the  expiration  of  a  lease. 
and  in  sul>sequent  correspondence  the  parties 
considered  and  treated  the  contract  as  granting 
an  option  to  purchase  at  the  expiration  of  the 
lease,  it  would  be  so  construed  by  the  courts, 
regardless  of  what  the  construction  vonld  be 
under  a  literal  interpretation  of  the  terms  of 
the   instrument. 

2.  An  acceptance  of  an  option  on  conditions 
not  contained  in  the  contract  between  the  par- 
ties, and  requiring  the  one  giving  the  option  to 
do  more  than  called  for  by  a  contract,  amonnts 
to  a  practical  rejection  thereof. 

3.  Where  an  option  is  given  to  a  lessee  to  pur- 
chase the  leased  premises,  the  lease  is  a  suft- 
cient  consideration  to  support  the  option,  and 
the  lessor  cannot  withdraw  it  before  the  time 
given  in  which  to  accept  it  has  expired ;  but. 
when  the  time  for  its  acceptance  is  specified,  the 
option,  as  a  general  irule,  unless  it  is  accepted 
at  that  time,  terminates,  if  no  further  time  be 
granted. 

4.  While  an  option  to  purchase,  if  based  upon 
a  sufficient  consideration,  binds  the  party  grant- 
ing it,  it  is  not  a  contract  of  purchase  until  the 
option  is  accepted  and  performed,  or  tender  or 
performance  by  the  holder  is  made  in  proper 
time ;  but  it  is  simply  a  contract  granting  to 
the  holder  of  the  option  the  privilege  of  pur- 
chasing, and  binds  the  party  by  whom  it  is  giv- 
en to  sell  and  convey  the  property  involved,  np- 
on  the  acceptance  of  the  option  in  accordance 
with  the  terms,  and  the  compliance  on  the  part 
of  the  acceptor  with  its  requirements. 

5.  In  the  computation  of  time,  fractions  of 
days  are  not  reckoned ;  and,  when  an  act  is 
required  by  a  contract  to  be  done  within  a 
specified  period  from  or  after  a  particular  da.v. 
tlie  general  rule  is  to  exclude  the  day  thus 
detiignated,  and  to  include  the  last  day  of  the 
specified  period. 

C.  Where  a  lease  granting  an  option  to  pur- 
chase at  its  expiration  terminated  on  the  3sf 
day  of  October,  the  lessee  could  accept  the  op- 
tion at  any  time  during  that  day.  but  bad  do 
right  to  do  so  on  any  day  thereafter. 

7.  Where,  after  the  lease  of  water  to  plaintiff 
by  defendant,  a  third  person  was  dea-eed  to  be 
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the  owner  of  part  of  the  leased  water,  so  that 
plaintiff  was  deprived  of  such  part,  plaintiff 
was  entitled  to  duimages  for  the  loss. 

Appeal  from  District  Court,  San  Pete  Coun- 
ty;  Jacob  Johnson,  Judge. 

Action  by  F.  T.  TUton  against  the  Sterling 
Coal  &  Coke  Company.  From  a  Judgment 
for  plaintiff,  defendant  appeals.  Reversed 
In  part,  and  affirmed  in  part 

Charles  C.  Dey  and  C.  W.  L.  Stevens,  for 
appellant.  S.  R.  Thurman  and  Hurd  & 
Wedgwood,  for  respondent 

BASKIN,  C.  3.  This  Is  an  action  for  the 
specific  performance  of  a  contract  and  for 
the  recovery  of  damages  for  an  allied 
breach  of  the  same  by  the  appellant.  The 
contract  contained  the  following  atipalatlons, 
viz.: 

"In  consideration  of  the  sum  of  one  hundred 
and  seventy-five  dollars  ($175.00)  per  annum, 
payable  annually  in  advance  on  the  first  day 
of  October  of  each  year,  the  party  of  the 
first  part  [appellant]  hereby  agrees  to  lease 
to  the  said  party  of  the  second  part  [respond- 
ent] for  a  term  of  five  (5)  years  from  the  first 
day  of  October,  1898,  the  water  fiowing  from 
the  tunnel  of  said  company  at  its  coal  mine 
at  Morrison,  San  Pete  Coimty,  Utah,  and  to 
grant  to  said  party  of  the  second  part  a 
right  of  way  over  its  land,  for  a  ditch  of  suf- 
ficient capacity  to  carry  the  water  from  said 
tunnel,  subject  to  said  first  party's  approval 
of  the  location  of  said  ditch. 

"The  said  party  of  the  first  part  further 
agrees  to  give  to  the  said  party  of  the  second 
part  an  option  to  purchase,  at  the  expiration 
of  this  lease,  the  above-described  water  for 
the  smn  of  three  thousand  dollars  ($3,000). 

"The  said  party  of  the  second  part  agrees 
to  make  the  payments  as  above  stated,  and 
to  be  responsible  for  any  damages  that  may 
accrue  from  an  overflow  or  breaking  of  said 
ditch,  or  otherwise,  and  to  keep  said  ditdi  in 
good  repair." 

At  the  trial  it  was  decreed  "(1)  that  the 
contract  made  and  entered  Into  by  and  be- 
tween the  plaintiff  and  the  defendant  on  the 
17th  day  of  November,  1808,  be  specifically 
performed  as  hereinafter  set  forth;  (2)  that 
plaintiff  have  and  recover  from  defendant 
the  sum  of  eight  hundred  dollars  damages, 

and  his  costs  in  this  action,  taxed  at 

dollars;  (3)  that  plaintiff  have  credit  upon 
tlie  purchase  price  of  the  water  mentioned  in 
said  contract  to  wit,  ui>on  the  said  sum  of 
three  thousand  dollars,  for  the  said  sum  of 
eight  hundred  dollars  damages,  and  the  fur- 
ther sum  of  one  thousand  dollars,  the  pro 
rata  value  of  the  two  second  feet  of  said  wa- 
ter heretofore  decreed  by  this  court  to  be 
owned  by  corporations  not  parties  to  this  ac- 
tion, and  which  the  defendant  is  therefore 
unable  to  convey  to  the  plaintiff  in  pursuance 
of  said  agreement;  (4)  that  within  five  days 
after  the  signing  of  this  decree  the  said 
plnixt'tf  shall  pay  to  the  clerk  of  this  court 


for  the  use  of  defendant  the  sum  of  twelve 
hundred  dollars,  and,  within  five  days  after 
service  ujjon  it  of  a  copy  of  this  dc-oree,  said 
defendant  shall  execute  and  deli«i>r  to  the 
clerk  of  this  court,  for  the  plainttfT,  a  deed 
In  writing  conveying  to  said  plaintiff  the  wa- 
ter fiowing  from  said  tunnel,  save  and  except- 
ing said  two  second  feet  thereof."  It  was 
further  decreed  that  the  apt>ellant,  its  suc- 
cessors and  assigns,  and  all  persons  claiming 
under  it  since  November  17,  1808,  the  date  of 
the  lease,  be  enjoined  from  asserting  title  to 
the  water  mentioned  In  the  decree,  and  from 
interfering  with  the  respondent  In  the  free 
use  thereof. 

It  is  contended  on  the  part  of  the  appel- 
lant that  by  the  second  paragraph  of  the 
stipulations,  an  option,  only,  to  purchase  the 
water  at  the  expiration  of  the  lease,  was 
granted  to  the  respondent  On  the  other 
band,  it  is  contended  on  behalf  of  the  re- 
spondent that,  taking  the  stipulations  alto- 
gether, they  constitute  a  contract  of  absolute 
purchase  of  the  water  at  the  expiration  of 
the  lease,  and  that  upon  the  tender  by  the 
respondent  of  the  purchase  price  he  became 
entitled  to  a  specific  performance  of  the  con- 
tract. The  language  of  that  paragraph  Is 
peculiar.  By  the  literal  terms  of  the  con- 
tract, no  option  to  purchase  was  given  to  the 
respondent.  The  appellant  only  agreed  to 
give  to  the  respondent  an  option  to  purchase 
at  the  termination  of  the  lease.  This  the  ap- 
pellant failed  to  do.  Whether  for  that 
breach  the  respondent  under  a  literal  inter- 
pretation, could  maintain  an  action  either 
for  damages  or  specific  performance,  is  a 
question  which  we  are  relieved  from  decid- 
ing, because  it  appears  from  the  letters  of 
the  parties  hereinafter  set  out  that  they  con- 
sidered and  treated  the  contract  as  granting 
an  option  to  purchase  at  the  expiration  of  the 
lease.  This  being  so,  we  are  of  the  opinion 
that  the  construction  given  to  the  contract  by 
the  parties  should  prevail,  and  that  we  should 
give  to  it  the  force  which  the  letters  of  the 
parties  show  they  Intended. 

Considering,  then,  as  we  do,  the  contract 
as  one  which  granted  an  option  to  purchase, 
and  not  as  claimed  by  respondent  a  contract 
of  absolute  purchase,  we  come  to  the  consid- 
eration of  appellant's  contention  that  the 
facts  shown  by  the  evidence  are  not  sufficient 
to  sustain  the  decree  for  specific  perform- 
ance. 

It  is  contended  by  appellant's  counsel  that 
the  respondent  did  not  as  found  by  the  trial 
court  accept  the  option  prior  to  the  expira- 
tion of  the  lease.  On  the  subject  of  this  find- 
ing, the  following  letters  of  the  president  of 
the  api)ellant  and  of  the  respondent  were  in- 
troduced, to  wit: 

"Salt  Lake  City,  Utah,  August  2,  1901.  F. 
T.  Tllton,  Esq.,  Richfield— Dear  Sir:  I  see 
the  Judge  has  given  two  second  feet  of  our 
water  to  the  Gunnison  Water  thieves,  and  I 
do  not  feel  like  going  to  the  expense  of  an 
a^Iieal  or  a  new  trial.    I  think  It  is  now 
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time  for  yon  to  decide  whether  yon  will  take 
that  water  or  not  I  feel  like  punishing  those 
men  all  I  can  at  any  rate,  and  if  you  will 
throw  up  yonr  contract,  I  think  I  can  do  it 
so  they  will  lose  more  In  the  end  than  they 
hare  joined.  If  you  are  In  the  dty  soon, 
call  and  see  me,  or  write  and  let  me  know 
fnlly  in  reference  to  this  matter  at  once.. 
Yours  truly,  Theodore  Bruback,  President." 

"Richfield,  Utah,  August  5. 1901.  Theodore 
Bruback,  President  Sterling  Coal  &  Coke 
Company,  Salt  Lake  City,  Utah— Dear  Sir: 
Replying  to  your  letter  of  the  2nd  Inst.  In  the 
matter  of  the  suit  with  the  Gunnison  Irriga- 
tion Company,  will  say  that  we  can,  under 
no  consideration,  surrender  our  contract  for 
the  purchase  of  the  water  from  your  com- 
pany. If  your  company  will  pay  up  the  costs 
of  this  lawsuit  and  make  the  proper  allow- 
ance to  us  on  our  contract  of  purchase  for 
the  loss  of  this  two  second  feet  which  the 
court  has  decided  did  not  belong  to  your  com- 
pany, and  thereby  place  us  in  the  same  posi- 
tion that  we  were  before  the  suit  was  insti- 
tuted, we  win  take  up,  at  any  time,  our  op- 
tion to  purchase,  providing  your  company  can 
furnish  a  good  title  to  the  same.  Yours 
truly,  Tllton  &  Weymouth,  per  P.  T.  Tllton." 

"Salt  Lake  City,  Utah,  February  26,  1902. 
P.  T.  Tllton,  Esq.,  Axtell,  Utah— Dear  Sir: 
I  regret  to  be  compelled  to  state  that  owing 
to  the  inability  of  the  Sterling  Coal  &  Coke 
Company  to  pay  the  Interest  on  their  bonded 
indebtedness,  tiiey  have  been  notified  that 
foreclosure  proceedings  will  be  instituted 
and  their  property  sold  for  the  interest  and 
principal  of  their  bonded  Indebtedness, 
amounting  now  to  considerable  over  |100,- 
000.00.  This  company,  therefore,  desires  to 
notify  you  that  after  this  season  tliey  will  be 
unable  to  furnish  you  with  the  water  now 
leased  by  you,  and,  of  course,  as  a  conse- 
quence, the  option  heretofore  given,  as  it  will 
then  become  the  property  of  the  bondholders. 
You  will,  therefore,  be  compelled  to  make 
some  other  arrangement  for  water  than  the 
one  you  now  have.  Yours  very  truly,  Theo- 
dore Bruback,  President." 

"Provo,  Utah,  March  12,  1902.  Mr.  Theo- 
dore Bruback,  Salt  Lake  City — Dear  Sir: 
Yours  of  the  2-26  inst.  at  hand.  In  answer 
will  say  If  I  don't  have  the  use  of  the  mine 
water  mentioned,  I  will  thoroughly  imder- 
stand  the  reason  why.  Yours  very  truly,  P. 
T.  Tllton." 

No  other  evidence  on  the  subject  was  of- 
fered. 

These  letters,  taken  together,  show  that. 
In  contemplation  of  law,  the  option  granted 
in  the  lease  was  not  accepted  by  the  respond- 
ent, because  he  required,  as  a  condition  of  ac- 
ceptance, the  appellant  to  do  more  than  call- 
ed for  by  the  stipulations  of  the  lease.  A 
conditional  acceptance  of  an  option  amounts 
to  a  practical  rejection  of  it.  In  1  Parsons 
m  Contracts  (8th  Ed.)  p.  477,  the  rule  is  thus 
stated:  "The  respondent  is  at  liberty  to  ac- 
cept wholly  or  to  reject  wholly;  but  one  ft 


these  things  he  must  do,  for  If  he  answers, 
not  rejecting,  but  proposing  to  accept  under 
some  modifications,  this  is  a  rejection  of  the 
offer."  1  Warvelle,  Vendors  (2d  Bd.)  {  127; 
21  Am.  &  Eng.  Ency.  Law  (2d  Ed.)  930;  Eg- 
ger  V.  Nesbitt,  122  Ma  675,  27  S.  W.  385,  43 
Am.  St  Rep.  696;  Minneapolis  &  St  L.  By. 
Co.  v.  Columbus  B.  Mill  Co.,  119  U.  S.  149. 
7  Sup.  (3t  168,  30  L.  Ed.  876,  and  cases  there 
cited. 

2.  The  lease  terminated  on  the  1st  of  Oc- 
tober, 1903,  and  on  the  9th  of  that  month 
respondent  tendered  for  the  first  time  to  the 
appellant  $3,000 — the  price  of  the  water  men- 
tioned In  the  stipulations  of  the  lease  giving 
the  option.  It  does  not  appear  that  the  re- 
spondent, either  on  the  day  on  which  the 
lease  expired,  or  afterwards,  until  the  tender 
of  the  $3,000,  made  any  formal  acceptance 
of  the  option,  or  did  any  act  from  which  the 
appellant  could  infer  that  it  was  his  inten- 
tion to  accept  the  option,  and  on  his  part  per- 
form its  conditions.  Appellant's  counsel  con- 
tend, in  substancer  that  it  was  not  bound 
either  by  the  tender  made,  or  the  acceptance 
of  the  option  implied  from  the  tender,  as 
both  occurred  several  days  after  the  expira- 
tion of  the  lease. 

When  an  option  is  given  to  a  lessee  to  pnr- 
chase  the  leased  premises,  the  lease  Is  a  suffi- 
cient consideration  to  support  the  option,  and 
the  lessor  cannot  withdraw  it  before  thethne 
given  in  which  to  accept  it  has  expired;  hnt 
when  the  time  for  its  acceptance,  as  In  the 
case  at  bar,  is  specified,  the  option,  as  a  gen- 
eral rule,  unless  it  is  accepted  at  that  time, 
terminates.  If  no  farther  time  be  granted. 
While  an  option  to  purchase,  if  based  upon 
a  sufficient  consideration,  binds  the  party 
granting  It,  it  is  not  a  contract  of  purchase, 
but  simply  a  contract  granting  to  the  holder 
of  the  option  the  privilege  of  purchasing,  and 
binds  the  party  by  whom  It  is  given  to  sell 
and  convey  the  property  Involved,  upon  the 
acceptance  of  the  option  in  accordance  with 
the  terms,  and  the  compliance  on  the  part  of 
the  acceptor  with  its  requirements.  There 
Is  no  contract  of  purchase,  or  any  obligation 
to  sell  and  convey,  until  the  option  is  ac- 
cepted and  performed,  or  tender  of  perform- 
ance by  the  holder  is  made  In  proper  time. 
Until  then  there  is  no  contract  between  the 
parties  which  can  be  specifically  enforced. 

Respondent's  counsel  contend  that  he  was 
not  required  to  accept  the  option  or  tender 
performance  mi  his  part  at  the  termination 
of  the  lease,  but  had  the  right  to  do  so  within 
a  reasonable  time  thereafter,  because,  as  the 
lease  terminated  the  last  moment  of  the  Ist 
day  of  October,  the  option  contract  "must  be 
consti-ued  either  to  require  the  election  and 
payment  to  be  made  at  the  very  moment  of 
Its  expiration,  or  else  It  must  be  construed 
to  give  the  respondent  a  reasonable  time 
thereafter  to  make  his  election  and  payment, 
and  demand  a  conveyance  of  the  water,  and 
that  the  parties  must  either  be  presumed  to 
have  Intended  timt  the  matter  should  bar* 
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been  closed  at  midnlgbt,  October  Ist,  and 
the  contract  to  have  fixed  that  time,  or  else 
it  must  be  said  that  they  fixed  no  precise 
time  whatever;  and  in  that  case,  unques- 
tionably, the  law  is  that  a  reasonable  time 
thereafter  was  Intended  by  the  parties,  and 
that  the  contract  should  be  so  construed." 
In  support  of  that  view,  our  special  attention 
has  been  directed  to  the  case  of  Rogers  v. 
Burr  (Ga.)  25  S.  E.  339.  In  that  case  the 
contract  contained  a  provision  giving  to  the 
subscriber  of  stock  the  right,  at  the  expira- 
tion of  three  years  from  a  time  stated,  to 
elect  whether  he  would  keep  the  stock,  or 
turn  it  over  to  the  plaintiffs,  and  requbre 
tbem  to  pay  him  therefor  its  par  value.  It 
was  held  that  the  subscriber  had  no  right  to 
make  this  election  before  the  expiration  of 
the  time,  and  that,  as  the  time  for  such  elec- 
tion expired  at  midnight  on  November  30th, 
a  reasonable  time  thereafter  in  which  to 
make  the  election  was  allowable.  For  the 
reasons  hereinafter  stated,  we  do  not  think 
that  that  decision  is  correct.  A  similar  pro- 
vision in  a  contract  was  construed  in  the 
case  of  Magoffin  v.  Holt,  62  Ky.  95,  and  in 
the  opinion  it  is  said  that  "  'at  the  expiration 
of  three  years'  means,  and  was  Intended  to 
mean,  the  day  on  which  the  period  of  tliree 
years  expired.  The  meaning  is  as  clear,  we 
think,  as  it  would  be  in  the  case  of  an  ordi- 
nary promissory  note  for  the  payment  of  a 
sum  of  money  at  the  expiration  of  three 
years  from  date."  A  note  payable  one  year 
from  date  becomes  due  in  the  following 
year  on  the  same  day  of  the  month  on  wliich 
it  was  dated,  and,  if  it  is  entitled  to  days  of 
grace,  these  should  be  added  to  the  time 
which  the  note  has  to  run.  A  note  dated  on 
the  10th  of  February,  payable  two  months 
thereafter,  becomes  due  on  the  lOtb  of  April, 
or  on  the  13th,  If  it  is  entitled  to  days  of 
grace.  2  Edwards,  Bills  &  Notes,  {  707.  It 
Is  a  general  rule  of  law  that,  in  the  computa- 
tion of  time,  fractions  of  days  are  not  reck- 
oned; and  when  an  act  is  required,  by  a 
contract,  to  be  done  witliin  a  specified  period 
from  or  after  a  particular  day,  the  general 
rule  is  to  exclude  the  day  thus  designated, 
and  to  include  the  last  day  of  the  specified 
period.  1  Beach  on  Contracts,  H  630,  631. 
In  the  case  of  Wiggin  v.  Peters  et  al.,  1  Mete. 
(Mass.)  127,  it  is  held  that  the  efiTect  of  the 
expressions  "at  the  expiration  of  90  days" 
and  "within  00  days"  is  the  same.  In  that 
case  one  of  the  conditions  of  a  bond  for  pris- 
on limits  given  on  behalf  of  a  debtor  was 
that  he,  at  the  expiration  of  90  days  from 
the  date  of  bis  commitment,  should  surrender 
liimself,  etc.  He  was  committed  on  the  1st 
of  April,  and  surrendered  himself  on  the  Ist 
of  July.  In  the  opinion,  written  by  Mr.  Chief 
Justice  Shaw,  it  is  said:  "The  words  hi  the 
bond  are  'at  the  expiration  of  ninety  days 
from  the  day  of  his  commitment'  The  words 
in  the  statute  are  a  little  different — 'if  he 
shall  not  be  discharged  within  ninety  days 
from  the  day  i>t  bia  commitment,  be  will 


surrender,*  etc.  But  tbe  effect  Is  the  same. 
'Ninety  days'  is  a  term  of  time  excluding  the 
day  of  the  commitment,  and  the  bond  is  not 
forfeited  if  he  obtains  his  discharge  at  any 
time  within  that  term.  The  case  of  his  not 
obtaining  his  discharge  cannot  happen  until 
tbe  whole  of  that  time  has  expired,  and 
therefore  there  can  be  no  breach  of  this  con- 
dition till  the  whole  of  that  time  has  expired. 
In  tbe  case  before  us,  excluding  'the  day  of 
the  commitment,'  the  term  of  ninety  days  ex- 
pired on  the  last  moment  of  the  last  day  of 
June;  and  as,  in  general,  tbe  law  does  not 
recognize  any  division  of  time  less  than  a 
day,  a  surrender  on  the  1st  of  July  was  a 
surrender  at  the  expiration  of  the  last  day 
of  Jun^  and  there  was  a  surrender  within 
the  time  limited  by  law,  and  by  the  condition 
of  the  lK)nd,  and  saved  the  forfeiture."  Un- 
der section  2520  of  the  Political  Code  of  Cali- 
fornia, the  Governor  was  authorized  to  ap- 
point three  harbor  commissioners,  and  at 
the  expiration  of  their  term  to  appoint  their 
successors.  On  the  last  day  of  the  term  of 
one  of  the  commissioners  appointed  by  Um, 
he  appointed  his  successor.  It  was  contend- 
ed (People  v.  Blanding,  63  Cal.  333)  that 
this  appointment  was  invalid,  because  the 
Governor  was  not  authorized  to  make  it  on 
the  day  the  incumbent's  term  expired,  but 
the  objection  was  not  sustained;  the  court 
holding  that  the  word  "at,"  as  used  in  sec- 
tion 2520  of  the  Political  Code,  is  Indefinite 
in  its  meaning,  and  may  mean  the  exact  mo- 
ment of  time,  or  near  It  As  the  law  rejects 
fractions  of  a  day,  when  an  act  Is  required 
by  a  contract  to  be  performed  on  a  specified 
day  its  performance  is  not  referable  to  any 
particular  portion  of  that  day,  but  may  be 
performed  at  any  period  within  its  compass. 
In  the  case  at  bar  the  lease  expired  on  the 
1st  day  of  October,  and  before  the  beginning 
of  the  following  day;  and  as  the  law  does 
not,  in  general,  recognize  any  division  of 
time  less  than  a  day,  we  think  that  the  prop- 
er construction  of  the  lease  is  that  the  re- 
spondent was  thereby  granted  the  right  to 
accept  the  option  at  any  time  during  the 
day  on  which  the  lease  terminated,  but  had 
no  right  to  do  so  on  any  day  thereafter. 

It  is  also  contended  by  the  respondent  that 
he  had  the  right,  without  making  a  tender 
of  the  $3,000,  to  bring  his  action  for  specific 
performance  within  a  reasonable  time  after 
the  termination  of  tbe  lease,  l)ecause  the  ap- 
pellant, by  its  letter  of  February  26,  1002, 
before  quoted,  notified  the  respondent  that 
it  would  not  perform  the  conditions,  on  Its 
part,  of  the  option,  and  that  said  notice 
was  not  subsequently  withdrawn.  In  sup- 
port of  this  contention  numerous  cases  are 
cited  which  hold  that  when  one  of  the  par- 
ties to  a  contract  refuses  to  perform,  or  no- 
tifies the  other  party  of  his  determination 
not  to  perform,  his  part  of  its  obligations,  a 
demand  for  performance,  or  a  tender  or  of- 
fer to  perform  by  the  other  party,  unless  the 
previous  notice  has  been  withdrawn,  Is  un- 
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necessary,  and  not  required  before  com- 
mencing suit.  This  principle  Is  not  applica- 
ble to  the  case  at  bar,  because,  as  before 
stated,  until  the  acceptance  of  an  option  In 
accordance  with  its  terms,  no  contract  of  pur- 
chase exists,  and  the  party  glTing  the  option 
is  under  no  obligation  to  convey  the  property 
mentioned  therein. 

It  appears  from  the  record  that  the  irriga- 
tion companies  of  the  towns  of  Gunnison  and 
Sterling,  in  an  action  against  the  appellant, 
were  decreed  to  be  the  owners  and  entitled 
to  the  nse  of  two  second  feet  of  the  water 
leased  to  the  respondent,  and  that  after  the 
rendition  of  said  decree  the  respondent  was 
deprived  of  two  second  feet  of  the  water 
leased  to  him.  For  this  loss  he  was  awarded 
$800  as  damages.  It  is  ordered  that  that 
portion  of  the  decree  awarding  damages  be 
affirmed,  and  that  portion  requiring  a  con- 
veyance of  the  water,  and  enjoining  the  ap- 
pellant, its  successors  and  assigns,  and  all 
persons  claiming  under  It,  be,  and  is  hereby, 
reversed  and  held  for  naught,  and  that  each 
party  pay  their  own  costs  of  this  appeal. 

BARTCH  and  McCARTY,  JJ.,  concur. 


WILLIAMS  V.  HAWLEY.     (L.  A.  1,280.) 
(Supreme  Court  of  California.     July  9,  1904.) 

MINES — LIENS  FOR  LABOR — STATUTE— CONSTRUC- 
mON  —  watchman's  services  —  AGENT— AP- 
PEAX— NEW   TRIAL— MOTION— PRACTICE. 

1.  Questions  arising  on  the  conclusions  of 
law  to  be  deduced  from  the  facts  found  by  the 
court  cannot  be  considered  on  an  appeal  from 
an  order  denying  a  motion  for  a  new  trial. 

2.  Questions  arisinK  on  the  sufficiency  of  the 
facts  stated  in  the  complaint  to  constitute  a 
cause  of  action  cannot  be  considered  on  an  ap- 
peal from  an  order  denying  a  motion  for  a 
new  trial. 

3.  The  only  questions  that  can  i>e  considered 
on  an  appeal  from  an  order  denying  a  motion 
for  a  new  trial  are  those  arising  on  the  speeifi- 
cations  of  insufficiency  of  evidence  and  of  errors 
of  law  contained  in  the  bill  of  exceptions. 

4.  In  making  a  motion  for  a  new  trial,  it  is 
not  necessary  to  state  the  grounds  of  the  mo- 
tion at  length. 

5.  It  is  tiie  duty  of  the  clerk  to  enter  a  motion 
for  a  new  trial  and  the  order  made  thereon  in 
the  minutes  of  the  court,  stating  the  grounds 
on  which  the  motion  is  based,  as  stated  by  the 
counsel  making  it,  but  the  grounds  need  not 
in  all  cases  be  entered  in  the  minutes  in  full. 

6.  Where  counsel,  in  making  a  motion  for  a 
new  trial,  refers  to  any  document  filed  in  the 
case  for  a  statement  of  the  grounds  of  the  mo- 
tion, the  entry  made  by  the  clerk  in  the  minutes 
should  refer  to  the  same  document;  the  refer- 
ence lieiug  sutiicient  for  all  purposes  of  review 
by  the  Supreme  Court,  provided  the  document 
referred  to  is  a  part  of  the  record  properly 
brought  before  the  Supreme  Court  on  appeal 
from  the  order. 

7.  Where  a  motion  for  a  new  trial  is  made  aft- 
er the  settlement  of  a  statement  of  the  case  or 
bill  of  exceptions,  the  motion  and  entry,  instead 
of  stating  the  grounds  at  length,  may  refer  to 
the  specifications  of  errors  and  insufficiency  of 
evidence  set  forth  in  the  bill  or  statement  for 
the  particulars. 

8.  Where  a  motion  for  a  new  trial  is  made 
on  the  minutes  of  the  court,  reference  may  be 


made  to  the  notice  of  intention  to  move  for  a 
new  trial  for  the  particulars. 

9.  Where  a  motion  for  a  new  trial  is  made  aft- 
er the  settlement  of  a  bill  or  statement,  and  the 
notice  of  intention  to  move  for  a  new  trial  has 
been  incorporated  in  the  bill  or  statement,  refer- 
ence may  be  made  to  that  notice. 

10.  Where  the  entry  by  the  clerk  in  the  minutes 
stated  that  the  notice  of  motion  for  a  new  trial 
was  read  by  counsel,  after  which  he  made  the 
following  motion :  "And  now,  on  the  notice  of 
motion,  on  the  pleadings  and  i>apers  filed  in 
this  case,  and  on  a  bill  of  exceptions  heretofore 
filed  in  this  court  in  this  case,  we  move  the 
court  for  an  order  granting  a  new  trial"— ^nd 
the  notice  of  motion  referred  to  in  the  entry 
was  not  made  a  part  of  the  bill  of  exceptions, 
it  was  no  part  of  the  record,  though  printed  in 
the  transcript,  and  hence  could  not  t>e  exam- 
ined on  appeal  for  a  statement  of  the  grounds 
of  the  motion. 

11.  The  bill  of  exceptions  referred  to  in  the 
entry  containing  a  statement  of  the  insufficien- 
cy of  the  evidence  to  justify  the  findings,  and  of 
the  errors  of  law  occurring  at  the  trial,  which 
stated  the  grounds  of  the  motion  for  a  new 
trial  with  sufficient  particularity,  an  objection 
that  the  grounds  of  the  motion  for  a  new  trial 
did  not  appear  in  the  record,  and  for  that  rea- 
son the  order  denying  the  motion  for  a  new 
trial  was  not  reviewable  on  appeal,  is  untenable. 

12.  Where  incompetent  evidence  tending  to 
prove  a  fact  is  admitted  without  objection,  the 
question  of  its  competency  cannot  be  consider- 
ed on  a  specification  that  the  evidence  was  in- 
sufficient to  prove  the  fact. 

13.  Where  the  question  of  the  competency  of 
some  of  the  evidence  tending  to  prove  a  fact 
cannot  be  considered  on  a  specification  that  the 
evidence  is  insufficient  to  prove  the  fact,  tie- 
cause  admitted  without  objection,  but  proof  of 
the  fact  is  unsatisfactory,  the  court,  on  appeal, 
is  justified  in  attaching  great  importance  to  any 
other  evidence  improperly  admitted  tending  to 
prove  the  same  fact. 

14.  Under  Code  Civ.  Proc.  i  118.S,  providing 
that  any  person  who  performs  labor  in  any 
mining  claim  has  a  lien  on  the  claim  for  his 
work,  for  which  a  lien  is  given,  means  labor 
done  in  the  course  of  the  actual  work  of  minin;: 
or  development  in  the  claim,  and  hence  does  not 
include  the  services  of  a  watchman  engaged  in 
caring  for  a  mine  while  it  is  lying  idle. 

15.  t'nder  Code  Civ.  Proc.  §  1 183.  providinc 
that  any  person  who  performs  labor  in  any  min- 
ing claim  has  a  lien  on  the  claim  for  his  work, 
aud  that  every  person  having  charge  of  any  min- 
ing, or  of  the  construction  of  any  buiiding  or 
other  improvement,  shall  be  held  to  be  the  agent 
of  the  owner,  a  person  not  expressly  authorized 
by  the  owner  of  the  mine  to  act  in  his  behalf 
is  not  the  agent  of  the  owner,  within  the  stat- 
ute, unless  be  is  doing  some  work  on  the  mine 
itself  for  the  purpose  of  extracting  ores,  and 
is  not  merely  in  possession  under  a  contract  by 
which  he  was  empowered  to  make  improvementJ 
and  prosecute  development  work  thereon. 

Department  1.  Appeal  from  Superior 
Court.  Inyo  County;  Walter  A.  Lamar,  Judge. 

Action  by  Ilarry  Williams  against  George 
T.  Hawley.  From  an  order  denying  a  mo- 
tion for  a  new  trial,  defendant  appeals.  Re- 
versed. 

Campbell,  Metson  &  Campbell  and  William 
D.  Deby,  for  appellant.  P.  H.  Mack  and  P. 
W.  Forbes,  for  respondent. 

SHAW,  J.  This  is  an  appeal  from  an  o^ 
der  denybig  tbe  defendant's  motion  for  a 
new  trial.  Tbe  action  is  to  enforce  an  alleg- 
ed lieu  upon  a  mining  claim  belonging  to  tbe 
defendant,  for  services  as  a  -watchman,  ai- 
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leged  to  have  been  performed  by  0>e  plaintiff 
for  the  defendant,  amounting  to  the  sum  of 
f(ja7. 

The  defendant  attempts  to  raise  the  point 
tltat  a  person  engaged  as  a  watcbman  of  a 
mine  is  not  performing  "labor  In  any  mining 
claim,"  so  as  to  be  entitled  to  a  lien  under 
section  1183  of  the  Code  of  Civil  Procedure, 
although  the  work  of  mining  therein  or  de- 
velopment thereof  may  be  in  progresa  This 
question  cannot  be  raised  upon  this  appeal. 
It  depends  upon  the  conclusions  of  law  to  be 
deduced  from  the  facts  found  by  the  court, 
or  upon  the  sufficiency  of  the  facts  stated  in 
the  complaint  to  constitute  a  cause  of  action, 
neither  of  which  points  can  be  considered  up- 
on an  appeal  from  an  order  denying  a  motion 
for  a  new  trial.  The  only  questions  which 
can  be  here  considered  are  those  arising  up- 
on the  specitlcatious  of  insufficiency  of  evi- 
dence and  of  errors  of  law  contained  in  the 
bill  of  exceptions.  None  of  these  specifica- 
tions involve  this  particular  question. 

The  plaintiff  contends  that  the  grounds  of 
the  motion  for  a  new  trial  do  not  appear  in 
the  record,  and  for  that  reason  he  claims  that 
the  order  denying  the  motion  for  new  trial 
cannot  be  reviewed  by  this  court,  and  that 
for  the  same  reason  the  motion  was  properly 
denied  by  the  court  below.  It  must  be  con- 
ceded that  it  is  necessary  for  a  party  moving 
for  a  new  trial  to  state  to  the  court  to  which 
the  motion  ia  addressed  the  grounds  of  the 
motion,  otherwise  this  court  cannot  review 
the  order  made  thereon.  The  statute  speci- 
lles  a  number  of  reasons,  upon  either  of 
which  a  motion  for  a  new  trial  may  be  grant- 
ed. There  may  be  ample  grounds  for  grant- 
ing a  new  trial  upon  one  reason,  and  none 
whatever  for  another.  Parties  are  not  bound 
to  include  in  their  motion  all  of  the  reasons 
given  in  the  statute,  and  usually  they  do  not 
do  so.  To  enable  this  court  to  review  the  ac- 
tion of  the  court  below,  the  record  must  show 
precisely  what  action  was  invoked  In  that 
court,  and  the  precise  ruling  that  was  made 
therein,  and  consequently  it  is  necessary  to 
state  in  the  motion  the  particular  reasons  up- 
on which  it  will  be  based.  This  Is  the  efTect 
of  the  decisions  In  Holverstot  y.  Bugby,  13 
Cal.  43;  People  v.  Ah  Sam,  41  Cal.  650;  and 
HerrUcb  v.  McDonald,  80  Cal.  472,  22  Pac. 
299.  A  motion  is  an  application  tcr  an  or- 
der. Code  av.  Proc.  i  1003.  It  is  usually 
made  orally,  and  this  was  the  course  taken 
in  the  present  case.  It  is  not  necessary, 
however,  for  the  appellant,  in  making  the 
motion,  to  state  the  grounds  at  length.  He 
must  in  some  way  inform  the  court  what  are 
the  grounds  of  the  motion,  but  this  may  be 
done  as  well  by  reference  to  some  paper  on 
tile  in  the  action  in  which  the  grounds  are 
stated  as  by  word  of  mouth.  It  is  the  duty 
of  the  clerk  to  enter  the  motion  and  the  order 
made  thereon  in  the  minutes  of  the  court,  and 
the  entry  sliould  state  the  grounds  on  which 
the  motion  is  based,  in  substance  as  stated  by 
tbe  counsel  making  it.    These  grounds  upcI. 


not  in  all  cases  be  entered  In  tb»  minutes  In 
full.  If  counsel  refers  to  any  document  filed 
in  tbe  case  for  a  statement  of  the  grounds  of 
the  motion,  the  entry  may,  and,  for  the  sake 
of  brevity,  should,  refer  to  the  same  docu- 
ment, and  the  reference  will  be  a  sufficient 
statement  for  all  purposes  of  review  by  this 
court,  provided  the  document  referred  to  is 
a  part  of  the  record  properly  brought  before 
us  on  the  appeal  from  the  order.  Thus, 
where  the  motion  for  a  new  trial  is  made  aft- 
er the  aettiement  of  a  statement  of  the  case 
or  bill  of  exceptions,  the  motion  and  the  en- 
try, instead  of  stating  the  grounds  at  length, 
may  refer  to  the  specifications  of  errors  and 
insufficiency  of  evidence,  set  forth  In  the  bill 
or  statement,  for  the  particulars.  If  made 
on  the  minutes  of  the  court,  reference  may 
be  made  to  the  notice  of  Intention  for  the 
particulars,  and,  if  made  after  the  settle- 
ment of  a  bill  or  statement,  and  the  notice 
of  Intention  to  move  for  a  new  trial  has  been 
Incorporated  into  such  bill  or  statement;  xef-  • 
erence  may  be  made  to  that  notice^  In  this 
case  the  entry  of  the  motion  in  the  minutes 
was  as  follows:  "Notice  of  motion  for  a  new ' 
trial  read  by  Mr.  Dehy,  after  which  be  made 
the  following  motion:  'And  now,  upon  the- 
notice  of  motion,  upon  the  pleadings  and  pa-; 
pers  filed  in  this  case,  and  upon  a  bill  of. 
exceptions  heretofore  filed  in  this  court  In- 
thls  case,  we  move  the  court  for  an  order 
granting  a  new  trial  in  this  case.' "  The  no- 
tice of  motion  referred  to  in  this  entry,  which 
perhaps  means  the  notice  of  intention  to 
move  for  a  new  trial,  is  not  made^  a  part  of 
tbe  bill  of  exceptions,  and  consequently,  ■ 
though  printed  in  the  transcript,  it  IS  no  part  • 
of  the  record,  and  we  cannot  examine  it  for  a 
statement  of  the  grounds  of  the  motion. 
None  of  the  other  papers  in  the  record- pur- 
port to  state  anything  in  the  nature  of 
grounds  for  a  new  trial,  except  the  bill  of  ex- 
ceptions referred  to.  In  the  bill  we  find  a 
statement  of  the  Insufficiency  of  the  evidence  - 
to  justify  the  findings,  and  of  the  errors  of 
law  occurring  at  the  trial.  These  state  the 
grounds  with  more  particularity  than  would 
be  necessary  in  the  minute  entry,  and -are 
amply  sufficient  to  present  to  the  court  below 
and  to  this  court  the  precise  reasons  upon 
which  the  court  was  asked  to  grant  a  new 
trial.  In  view  of  the  fact  that  the  notice  of 
Intention  to  move  for  a  new  trial  was  not  set 
out  in  the  bill  of  exceptions,  but  was  read  to 
the  court  in  making  the  motion,  the  clerk, 
under  ordinary  circumstances,  should  have 
taken  that  document,  and  entered  in  the  min- 
utes the  grounds  of  the  motion  as  therein  par- 
ticularized, and  thus  tbe  grounds  to  which  the 
attention  of  the  court  was  called  would  have 
appeared  in  the  record.  In  this  case  this  was 
not  necessary,  because  the  specifications  in 
the  bill  Included  all  the  grounds  stated  in  the 
notice  of  intention,  and  presented  them  in 
much  greater  detail.  The  grounds  of  the 
motion  sufficiently  appear  from  these  speci- 
fications^ and  tor  that  raason  w«  hold  that 
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the  objection  of  the  respondent  to  the  con- 
Blderation  of  the  motion  for  a  new  trial  is 
not  well  taken. 

One  of  the  speciflcatlons  of  error  Is  that 
the  court  refused  to  exclude  from  the  deposl- 
tlon  of  the  defendant  two  exhibits  attached 
thereto,  consisting  of  two  contracts  signed 
hy  the  defendant  In  admitting  this  evi- 
dence, we  thinlc  the  court  erred  to  the  preju- 
dice of  the  defendant.  It  appeared  from  the 
evidence  that  the  alleged  contract  upon 
which  the  services  were  performed  was  not 
made  by  the  defendant  personally,  but  that 
the  plaintiff  was  employed  by  one  Patrick 
Clinton,  who,  he  alleges,  was  the  agent  of 
the  defendant  for  that  purpose.  There  was 
no  competent  evidence  introduced  to  prove 
the  agency  of  Clinton.  Both  Clinton  and 
Hawley  testified  positively  that  he  was  not 
the  agent,  and  was  not  authorized  by  Haw- 
ley to  employ  the  plaintiff  to  perform  the 
services  sued  for.  Clinton  testified,  in  sub- 
stance, that  he  engaged  the  plaintiff  to  per- 
form the  services  at  the  request  of  Allison 
Wheeler,  and  not  at  the  request  of  Hawley. 
The  only  evidence  of  any  conseqnence  tend- 
ing to  show  the  agency  of  Clinton  consisted 
of  the  testimony  of  witnesses  to  the  effect 
that  they  supposed  that  Clinton  was  such 
agent,  that  he  was  generally  reputed  in  the 
vicinity  to  be  the  agent,  and  that  Wheeler 
claimed  to  be,  and  was  supposed  to  be,  such 
agent  Some  of  this  evidence  was  admitted 
without  objection,  and  the  objections  that 
were  made  to  other  parts  of  it  are  in  such 
form  that  we  cannot  consider  the  competen- 
cy of  the  evidence.  The  case,  so  far  as  this 
evidence  is  concerned,  comes  within  the  rule 
that  where  incompetent  evidence  tending  to 
prove  a  fact  is  admitted  without  objection, 
the  question  of  its  competency  cannot  be 
considered  upon  a  specification  that  the  evi- 
dence was  Insufficient  to  prove  the  fact  Mc- 
Oloud  V.  O'Neall,  16  Cal.  393;  Pierce  v.  Jack- 
son, 21  Cal.  641;  Tebbs  v.  Weatherwax,  23 
Cal.  60;  Janson  v.  Brooks,  29  Cal.  214; 
Wright  v.  Roseberry,  81  Cal.  91,  22  Pac.  336. 
But  in  view  of  the  extremely  unsatisfactory 
state  of  the  evidence  upon  this  branch  of 
the  effort  to  prove  the  agency  of  Clinton, 
this  court  is  Justified  in  attaching  great  im- 
portance to  any  other  evidence  improperly 
admitted  tending  to  prove  the  same  fact. 
The  two  documents  attached  to  the  deposi- 
tion consisted  of  contracts  made  by  the  de- 
fendant Hawley  with  Wheeler,  whereby  he 
agreed  to  sell  to  Wheeler  the  mining  claim 
in  controversy,  upon  certain  terms  therein 
stated,  and,  in  connection  therewith,  gave 
Wheeler  the  right  to  work  the  .mine  and  ex- 
tract ores  therefrom  during  the  term  cover- 
ed by  the  agreements.  It  was  during  this 
term  that  the  plaintiff  was  employed  by  Clin- 
ton, on  behalf  of  Wheeler,  to  serve  as  watch- 
man for  the  mine.  No  work  whatever  had 
been  done  upon  the  mine  for  many  years, 
and  Wheeler  did  not  attempt  to  do  any  work 
therein,  either  in  the  '^'ay  of  operation  or 


development  The  only  work  done  by  the 
plaintiff,  according  to  his  own  testimony, 
was  to  look  after  a  house  situated  on  or  near 
the  mining  claim,  and  take  care  of  a  few 
tools,  of  the  value  of  about  |200,  situated 
In  the  house.  He  performed  no  manual  la- 
bor whatever,  and  did  no  work  at  all  upon 
the  mine.  The  statute  in  force  at  the  time 
the  contract  was  made  with  respect  to  liens 
of  this  character  was  as  follows:  "Any  pei^ 
son  who  performs  labor  In  any  mining  claim 
or  claims,  has  a  lien  upon  the  same,  and 
the  works  owned  and  used  by  the  owners 
for  reducing  the  ores  from  such  mining  claim 
or  claims,  for  the  work  or  labor  done.  •  •  • 
And  every  •  •  •  person  having  charge 
of  any  mining,  or  of  the  construction,  alter- 
ation, or  repair,  either  in  whole  or  in  part 
of  any  building  or  other  improvement  as 
aforesaid,  shall  be  held  to  be  the  agent  of  the 
owner  for  the  purposes  of  this  chapter." 
Code  Civ.  Proc.  S  1183.  The  only  purpose 
for  which  the  documents  under  consideration 
could  be  considered  as  competent  or  material 
evidence  would  be  to  show  that  Wheeler 
was  in  charge  of  mining  upon  these  claims, 
60  as  to  become,  under  the  statute  above 
quoted,  the  agent  of  the  defendant  and  as 
such  authorized  to  make  the  contract  with 
plaintiff.  Under  the  circumstances  shown 
in  this  case,  and  In  view  of  the  terms  of 
the  statute,  we  are  of  the  opinion  that  the 
contracts  were  not  competent  or  sufficient 
for  that  purpose,  and  that  they  should  have 
been  excluded.  It  is  clear  that  the  statute 
implies  that  the  labor  to  be  performed  upon 
any  mining  claim,  and  for  which  a  lien  is 
given,  is  labor  performed  in  the  course  of 
the  actual  work  of  mining  or  development 
in  the  mining  claim,  and  that  it  does  not 
include  the  services  of  a  watchman  engaged 
in  caring  for  the  mine  while  it  is  lying  idle. 
It  is  equally  clear  that  a  person  not  express- 
ly authorized  by  the  owner  of  the  mine  to 
act  in  his  behalf  cannot  be  held  to  be  the 
constructive  agent  of  such  owner,  under  the 
provisions  of  the  statute,  unless  he  is  a  per- 
son having  charge  of  mining,  as  provided 
in  the  statute.  This  means  that  the  person 
thus  in  charge  of  the  mine  shall  be  doing 
some  work  upon  the  mine  itself,  for  the  par- 
pose  of  extracting  ores  therefrom.  It  is  not 
sufficient  to  show  that  such  person  was  in 
possession  of  the  premises  under  a  contract 
with  the  owner  by  which  he  was  empowered 
to  make  improvements  and  prosecute  devel- 
opment work  thereon.  He  must  be  engaged 
in  the  actual  work  of  mining,  and  the  serv- 
ices contracted  for  by  him  must  be  services 
in  aid  of  such  mining,  in  order  to  constitute 
the  person  in  charge  of  the  mining  the  agent 
of  the  owner  to  contract  for  such  services, 
and  in  order  to  give  a  lien  therefor  against 
the  mining  claim.  Reese  v.  Bald  Mt,  etc., 
Co.,  133  Cal.  287,  65  Pac.  578.  The  admis- 
sion of  the  documents  in  question  could  only 
have  been  based  upon  the  theory  that  they 
gave  to  Wheeler  sufficient  authority,  as  the 
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-wnrtrnrtlvc  agent  of  Hawley,  to  mnke  a 
contrnot  with  the  pinlntlff,  and  that  there- 
fore Clinton,  na  subagent  of  "Wheeler,  -was, 
in  contemplation  of  law,  the  agent  of  the  de- 
feudnnt.  Being  Inadmissible  and  Insufficient 
for  this  purpose,  they  should  have  been  ex- 
cluded. In  view  of  the  very  meager  testi- 
mony tending  to  show  that  Clinton  was  the 
agent  of  the  defendant,  and  the  positive  and 
satisfactory  evidence  to  the  contrary,  It  Is 
obvious  that  this  testimony  must  have  been 
prejudicial  to  the  defendant.  The  motion 
for  a  new  trial  should  have  been  granted. 

We  do  not  think  It  necessary  to  consider 
the  other  points  in  the  case. 

The  order  denying  the  motion  for  a  new 
trial  is  reversed,  and  the  cause  remanded. 

We  coocar:  AN0EI^IX)TT1,  J.;  VAN 
DTKB,  J. 


IM  Cal.  (1 

ZiAHB  V.  WAHIiENMAIKB  et  aL    (Ii.  A. 

1,233.) 

(Snpreme  Conrt  of  California.    July  8,  1904.) 

JDDOiaSHT— FACTS    Hf    ISSUE — COUWTKKCIiAIKt— 
SmUETZES — ^BEB  JUDICATA. 

1.  Code  Civ.  Proc.  {  1908,  anbd.  2,  provides 
that  a  jadgment  is,  in  respect  to  the  matter  di- 
reedy  adjudged,  conclusive  between  the  parties 
and  their  successors  in  interest  by  title  subse- 
(inent  to  the  commencement  of  the  action,  liti- 
gating for  the  same  thing,  ander  the  same  title, 
and  ui  tiie  same  capacity;  and  section  1911  pro- 
vides that  that  only  is  deemed  to  have  been  ad- 
judged in  a  former  Judgment  which  appears  on 
Its  face  to  have  been  so  adjudged,  or  which  was 
actually  and  necessarily  inmded  therein  or  nee- 
aasary  thereto.  Civ.  Code,  {  2840,  dedares  that 
a  surety  is  exonerated  to  the  extent  to  which  he 
la  prejudiced  by  any  act  of  the  creditor  which 
would  naturally  prove  Injnrioas  to  the  remedies 
•f  the  surety,  or  inconsistent  with  his  rights, 
or  which  lessens  bis  security.  Held,  that  where 
a  building  contractor  sued  the  owner  for  the 
reasonable  value  of  labor  performed  and  mate- 
rials furnished,  and  the  answer  set  up  that 
Slaintiff  had  abandoned  the  contract,  and  that 
efendant  had  paid  a  certain  sum  to  protect  the 
property  from  mechanics'  liens,  and  that  a  sum 
was  due  defendant  because  of  such  payments, 
and  judgment  was  for  plaintiff,  the  judgment 
was  a  bar  to  a  subsequent  action  by  the  owner 
against  the  surety  on  a  bond  given  by  the  con- 
tractor, and  which  was  conditioned,  among  other 
things,  that  the  contractor  should  save  the  own- 
er harmless  from  all  mechanics'  liens. 

2.  The  fact  that  a  judgment  was  erroneous 
does  not  render  it  any  the  less  a  bar  to  a  sub- 
sequent action. 

Commissioners'  Decision.  Department  1. 
Appeal  from  Superior  Conrt,  Los  Angeles 
County;  M.  T.  Allen,  Judge. 

Action  by  William  A.  Lamb  against  O.  H. 
Walilenmaier  and  another.  From  a  judg- 
ment in  favor  of  plaintiff,  defendants  appeal. 
Beversed. 

Herbert  J.  Ctondge  and  J.  O.  Brown,  for 
appellants.  T.  W.  Brotherton  and  Frank  W. 
Burnett,  for  respondent. 

HARRISON,  C.  The  plaintiff  entered  into 
•  contract  with  tbe  defendant  Wablenmeler 


for  the  construction  of  a  building  In  Los  An- 
geles at  the  agreed  price  of  $6,277,  and  at 
the  Fame  time  Wahlenmaler  and  his  code- 
fendant,  the  Fidelity  &  Deposit  Company  of 
Maryland,  as  his  surety,  executed  a  bond  to 
the  plaintiff  for  the  faithful  performance  by 
him  of  his  contract.  The  bond  provided  that 
Wahlenmaler  should  also  cancel  and  release 
the  building  from  all  claims  or  liens  that 
might  accrue  against  It  from  the  perform- 
ance of  the  contract,  and  should  save  the 
plaintiff  herein  harmless  from  all  damage 
thereby.  Wahlenmaler  abandoned  work  up- 
on the  building  before  It  was  completed,  and 
thereafter  the  plaintiff  finished  its  construc- 
tion. The  plaintiff  paid  to  Wahlenmaler 
72,677  before  he  abandoned  the  work,  and 
afterwards  paid  $4,360  in  discharge  of  liens 
for  materials  and  labor  furnished  and  em- 
ployed in  ItB  construction  at  the  request  of 
Wahlenmaler.  The  present  action  is  brought 
upon  the  above-named  bond  to  recover  the 
amount  paid  by  the  plaintiff  in  discharge  of 
Hens  in  excess  of  the  contract  price  for  con- 
structing the  building. 

The  contract  for  the  construction  of  the 
bnllding  was  not  filed  in  the  recorder's  ofllce. 
Prior  to  the  commencement  of  this  action, 
bnt  after  the  building  bad  been  completed, 
Wahlenmaler  brought  an  action  .against  the 
plaintiff  to  recover  from  him  the  reasonable 
value  of  the  labor  performed  and  materials 
furnished  by  him  In  its  construction,  alleging 
the  same  to  be  $8,448.  In  his  answer  to  the 
complaint  in  that  action  the  plaintiff  herein 
alleged  that  Wahlenmaler  bad  contracted 
with  him  to  construct  the  building  for  the 
sum  of  $6,277,  that  the  labor  and  materials 
ftimlshed  by  him  In  its  construction  were  un- 
der and  by  virtue  of  said  contract,  and  that 
the  said  sum  was  the  reasonable  value  of 
the  labor  and  materials  furnished  by  him. 
He  also  set  forth  In  his  answer  the  abandon- 
ment by  Wahlenmaler  of  his  contract,  and 
alleged  that  prior  to  such  abandonment  be 
had  paid  him  the  sum  of  $2,577,  and  that,  in 
order  to  protect  his  property  from  mechanics' 
liens  and  foreclosure  sale  for  materials  and 
labor,  and  to  complete  the  building,  be  had 
paid  and  was  compelled  to  pay  materialmen 
and  laborers  $4,300;  that  by  reason  of  such 
payments  there  was  due  and  unpaid  from 
Wahlenmaler  to  him  the  full  sum  of  $1,236.- 
68,  "said  sum  being  in  excess  of  the  contract 
price  and  the  reasonable  value  of  said  labor 
and  materials,"  for  which  amount  he  asked 
judgment  against  Wahlenmaler.  Upon  the 
trial  of  that  action  the  conrt  held  that  the 
contract  for  constructing  the  building  wan 
void  by  reason  of  the  failure  of  the  parties 
to  sign  the  plans  and  specifications  annexed 
thereto;  that  for  this  reason  Wahlenmaler 
was  entitled  to  recover  the  expenditures 
made  by  him  in  Its  construction,  and  the  rea- 
sonable value  of  bis  services  therein,  and 
fonnd  that  the  same  amounted  to  $2,707.95; 
that  the  plaintiff  herein  had  paid  to  and  for 
him  the  sum  of  $2,926,  and  had  also  paid  the 
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Kum  of  94,360  In  discharge  of  valid  and  sub- 
sisting liens  filed  against  tlie  building;  that 
Wahlenmaier  bad  thereby  been  fully  paid 
for  tbe  congtniction  of  the  building.  The 
court  thereupon  rendered  Judgment  that 
Wahlenmaier  take  nothing  by  his  action,  and 
that  Lamb,  the  plaintiff  herein,  recover  his 
coats  from  him,  but  did  not  render  any  Judg- 
ment In  favor  of  Lamb  upon  his  claim  to 
recover  from  Wahlenmaier  the  amount  paid 
for  the  discharge  of  the  Hens  in  excess  of  the 
contract  price.  The  defendants  herein  have 
pleaded  the  judgment  In  that  action  in  bar 
of  the  plaintiffs  right  of  recovery.  The  su- 
perior court  held  that  it  was  a  bar  In  favor 
of  Wahlenmaier,  but.not  In  favor  of  the  sure- 
ty company,  and  rendered  Judgment  against 
tbe  latter  and  in  favor  of  tbe  plaintiff  for 
?691.   The  surety  company  has  appealed. 

The  rule  formulated  by  Lord  Chief  Justice 
De  Grey  in  tbe  Duchess  of  Kingston  Case, 
and  frequently  repeated  in  other  cases,  that 
"tbe  Judgment  of  a  court  of  concurrent  Juris- 
diction directly  upon  a  point  is,  as  a  plea,  a 
bar,  or,  as  evidence,  conclusive  between  tbe 
same  parties  upon  the  same  matter  directly 
in  question  in  another  court,"  has  been  sub- 
stantially reproduced  in  section  1908,  sabd. 
2,  of  the  Code  of  Civil  Procedure  of  this 
state.  The  estoppel  thus  created  is  not  limit- 
ed to  an  action  which  Is  identical  in  form 
with  the  former  action,  or  where  the  same 
parties  are  plaintiff  and  defendant  in  each 
of  the  actions,  but  may  be  invoked  whenever 
In  the  second  action  the  parties  are  in  privity 
with  the  parties  to  the  first  action,  and  the 
same  issue  is  presented  for  determination 
which  was  determined  in  the  former  action. 
As  between  the  parties  to  the  action,  tbe 
Judgment  therein  Is  an  estoppel  as  to  all 
matters  which  are  actually  and  necessarily 
included  In  the  Judgment  Code  CIvk  Proc.  { 
1911.  The  determination  In  the  former  ac- 
tion of  an  issue  presented  on  the  part  of  tbe 
defendant  therein  by  way  of  counterclaim,  or 
in  recoupment,  or  by  way  of  a  cross-com- 
plaint against  the  plaintiff,  is  res  Judicata, 
as  fully  as  if  determined  in  a  separate  and 
Independent  action  brought  by  tbe  defendant 
against  tbe  plaintiff.  Freeman  on  Judg- 
ments, {  282;  Black  on  Judgments,  {  761; 
TaylOT  on  Evidence  (9th  Ed.)  §  1C99;  Tim- 
mons  V.  Dunn,  4  Ohio  St  680;  Howell  v. 
Goodrich,  69  III.  556;  Litch  v.  Clinch,  136  111. 
410,  2G  N.  E.  579;  McNlcholas  v.  Lake,  13 
Colo.  App.  164,  56  Pac.  087;  Ehle  v.  Bing- 
ham. 7  Barb.  404;  Baker  v.  Stinchfield,  57 
Me.  303;  S.  &  N.  A.  W.  R.  Co.  v.  Henleln,  56 
Ala.  368;  Jennison  v.  West  Springfield,  13 
'yray,  544. 

The  liens,  for  whose  payment  in  excess  of 
the  contract  price  for  constructing  the  build- 
ing tlie  plaintiff  now  seeks  to  recover  from 
the  defendants,  are  the  same  liens  which 
were  set  forth  by  him  in  the  former  action  in 
support  of  his  claim  against  Wahlenmaier. 
In  that  action  he  presented  to  the  court,  as 
an  issue  to  be  ti-ied  and  determined,  bis  rigbt 


to  recover  from  Wahlenmaier  tbe  amount  of 
money  paid  by  him  upon  these  liens  in  ex- 
cess of  the  contract  price  for  constructing  the 
building,  and  asked  for  a  Judgment  therefor 
against  Wahlenmaier.  His  right  to  recover 
this  excess  was  thus  brought  into  Judicature, 
and  at  the  trial  evidence  was  presented  by 
him  to  tbe  court  In  support  of  his  demand; 
and  the  court  found  that  he  bad  paid  the 
liens  to  the  extent  claimed  by  him,  but  re- 
fused to  give  him  Judgment  therefor,  upon  tbe 
ground  that  as  the  contract  was  Invalid, 
Wahlenmaier  was  entitled  to  the  entire  value 
of  the  labor  and  materials  used  in  the  con- 
struction of  tbe  building,  lrresx>ective  of  the 
price  named  In  the  contract  Tbe  omission 
of  the  court  to  give  bim  any  relief  for  tbe 
payment  of  this  excess  was.  In  Its  legal  ef- 
fect an  adjudication  that  he  was  not  entitled 
to  relief  therefor.  Thompson  v.  McKay,  41 
Cal.  221.  The  court  erred  in  giving  this 
Judgment  Laidlaw  v.  Marye,  133  Cal.  170, 
65  Pac.  391.  But  the  plaintiff  did  not  ap- 
peal therefrom,  and  the  Judgment  became  a 
final  determination  of  the  respective  rights 
of  himself  and  Wahlenmaier  upon  this  issue, 
and  available  to  Wahlenmaier  as  a  defense 
to  any  subsequent  action  by  the  plaintiff  for 
a  recovery  of  the  excess  of  the  liens  so  paid 
by  bim. 

Tbe  Judgment  Is  none  the  less  a  bar  for  the 
reason  that  it  was  erroneous.  "In  passing 
upon  the  plea  of  res  Judicata,  tbe  question  is 
not  whether  a  court  decided  the  point  Involv- 
ed right  or  wrong,  but  tbe  question  is,  did  tbe 
court  decide  tbe  point  and  Is  the  decision 
final?"  Chouteau  v.  Gibson,  76  Mo.  38.  By 
failing  to  appeal  and  seek  a  correction  of  tbe 
error  through  a  reversal  of  the  Judgment,  it 
Is  as  conclusive  upon  tbe  plaintiff  as  if  at  tbe 
trial  he  bad  omitted  to  present  sufficient  evi- 
dence to  the  court  in  support  of  bis  demand. 
Collins  V.  Bennett  46  N.  X.  490;  Davis  t. 
Tallcot  12  N.  Y.  184;  Caldwell  v.  White,  77 
Mo.  471;  Herman  on  Estoppel,  f  268;  Free- 
man on  Judgments,  S  249. 

It  must  be  held,  therefore,  that  by  reason 
of  the  Judgment  in  the  former  action  of 
Wahlenmaier  against  the  plaintiff,  the  latter 
Is  estopped  from  enforcing  any  obligation  to 
bim  on  tbe  part  of  Wahlenmaier  arising  oat 
of  the  payment  of  the  liens  against  the  build- 
ing in  excess  of  the  contract  price. 

The  plaintiff's  right  to  recover  from  the 
appellant  is  solely  by  virtue  of  its  having  be- 
come the  surety  for  Wahlenmaier  for  such 
payment  and  It  Is  a  familiar  principle  of 
suretyship  that  any  act  of  tbe  creditor  by 
which  the  principal  is  discharged  from  lia- 
bility will  also  discharge  tbe  surety.  Tbe 
surety  is  entitled  to  an  immediate  right  of 
action  against  the  principal  for  reimburse- 
ment of  any  payment  enforced  against  him 
by  the  creditor;  but  If,  by  the  act  of  the  cred- 
itor, he  will  be  unable  to  proceed  against  the 
principal,  he  is  for  that  reason  discharged 
from  liability  to  the  creditor.  It  Is  upon  tbii 
principle  that  the  surety  la  discharged,  if. 
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without  hla  consent,  the  creditor  glres  to  the 
principal  an  extension  for  the  time  of  per- 
formance, or  sarrenders  to  him  securities 
which  he  holds  for  the  obligation,  or  releases 
him  from  his  obligation.  The  reason  which 
imderlles  this  rule  Is  the  obligation  of  fidel- 
ity— the  uberrima  fides — which  the  creditor 
Ifl  under  to  the  surety,  and  includes  every  act 
of  bl8  by  which  the  light  of  the  surety  to 
have  recourse  against  the  principal  may  be 
impaired.  If  by  any  act  of  his  the  principal 
Is  released  from  the  obligation  for  which  the 
bond  was  given,  the  surety  is  thereby  exon- 
erated from  bis  obligation.  Section  2840, 
Civ.  Code,  declares:  "A  surety  Is  exonerat- 
ed •••  (2)  to  the  extent  to  which  he  la 
prejudiced  by  any  act  of  the  creditor  which 
would  naturally  prove  Injurious  to  the  rem- 
edies of  the  surety,  or  inconsistent  with  his 
rights,  or  which  lessens  his  security."  In 
Trotter  t.  Strong,  63  111.  272,  the  creditor 
agreed  with  the  principal  debtor  that,  upon 
consideration  of  his  payment  of  a  portion  of 
the  obligation,  be  would  not  collect  any  fur- 
ther portion  thereof.  The  court  held  that, 
as  thereby  the  debt  against  the  principal  was 
discharged,  the  surety  was  also  discharged, 
saying:  "If  he  were  held  liable,  he  could 
not  recover  over  against  the  principal,  be- 
cause he  is  discharged  from  the  debt,  and 
owes  the  creditor  nothing,  and  the  surety 
could  not  recover  for  money  paid  for  the  use 
of  the  principal,  as  he  owes  nothing,  and, 
when  the  surety  makes  the  payment.  It  can- 
not be  for  the  use  of  the  principal  debtor. 
To  enforce  payment  from  the  surety  under 
such  circumstances  would  be  to  deprive  him 
of  his  legal  right  to  be  reimbursed  for  the 
money  thus  paid.  It  would  change  the  rela- 
tions of  principal  and  surety,  deprive  the  lat- 
ter of  a  legal  right,  and  would  operate  un- 
justly." In  State  v.  Parker,  72  Ala.  181,  the 
tax  collector  had  given  two  official  bonds, 
with  different  sureties  upon  the  respective 
bonds.  Suits  were  Instituted  separately  upon 
each  bond,  the  breaches  assigned  being  Iden- 
tical In  each  suit  Upon  the  trial  of  the  first 
suit,  Judgment  was  rendered  In  favor  of  the 
tax  collector  and  bis  sureties  upon  that  bond. 
Upon  the  trial  of  the  suit  upon  the  other 
bond,  it  was  held  that,  as  this  Judgment  was 
a  bar  to  any  recovery  against  the  tax  col- 
lector. It  was  also  a  bar  to  any  recovery 
against  his  sureties  upon  the  second  bond. 
The  same  rule  is  declared  in  Brown  y.  Ayer, 
24  Ga.  288;  Brown  v.  Bradford,  30  Ga.  927; 
Oil!  T.  Morris,  11  Helsk.  614,  27  Am.  Rei». 
744;  Dlckason  v.  Bell,  13  La.  Ann.  249. 

The  Judgment  by  virtue  of  which  Wahlen- 
maler  was  exonerated  from  any  obligation  to 
tbe  plaintiff  was  the  direct  result  of  the 
course  of  action  taken  by  the  plaintiff  In  that 
suit  The  plaintiff  therefore  being,  as  the 
result  of  his  own  act,  precluded  from  resort- 
ing to  Wnhlenmaler,  it  would  be  in  disregard 
of  all  principles  of  suretyship  to  allow  bim 
to  recover  from  his  surety.  See  Couch  v. 
Warring,   9  Conn.   261.    It  must  be   held, 


therefore,  that,  by  reason  of  this  Judgment 
the  appellant  was  discharged  from  all  liabil- 
ity upon  the  bond. 

We  advise  that  the  Judgment  and  order  de- 
nying a  new  trial  be  reversed. 

We  concur:    COOPER,  C;  GRAY,  0. 

For  the  reasons  given  In  the  foregoing  opin- 
ion, the  Judgment  and  order  denying  a  new 
trial  are  reversed:  ANGELLOTTI,  J.; 
SHAW,  J,;  VAN  DYKE,  J. 


144  Cal.  C8 
SOUTHERN    CALIFORNIA    INV.    CO.    t. 
WILSHIRE  et  al.    (L.  A.  1,252.)» 

(Supreme  Court  of  California.    July  7,  1904.) 

WArasS— TITIX— BTPABIAH  0WNEB8— PBK8CBIP- 
TIVE  BIGHTS— DIVKSBION  OF  WATER  BEYOND 
WATEBBUED  —  INJUSCTIOM  —  PBOOF  —  AD- 
VXBSE  XrSEB— aOVERNMENT  LAITDS — APPEALi— 
nNDINGS— CONCLUSIVENESS. 

1.  The  decision  of  the  trial  court  on  questions 
of  fact  depending  on  conflicting  evidence  will 
not  be  di8tiirl>ed  on  appeal. 

2.  The  owner  of  a  prescriptive  right  to  the 
surface  waters  of  a  stream,  for  tlie  purposes  of 
irrigation  and  domestic  use,  has  no  right  to  sell 
the  water  to  a  city  for  its  use,  necessitating  ttM 
piping  of  the  water  l>e;ond  the  watershed  of 
the  stream,  where,  by  permitting  it  to  flow  in 
its  nsnal  way,  some  of  the  water  wonld  seep 
into  and  percolate  through  the  soil,  and  again 
readi  the  stream,  to  the  benefit  of  riparian 
owners. 

8.  Wiiere  the  owner  of  a  prescriptive  right  to 
the  use  of  all  the  surface  waters  of  a  stream 
for  irrigation  and  domestic  purposes  attempts 
to  sell  the  right  to  a  city,  necessitating  the  pip- 
ing of  the  water  beyond  the  watershed  of  toe 
stream,  the  owner  of  a  riparian  right  in  the 
stream  is  entitled  to  enjoin  such  nse  without 
proof  of  damages;  it  appearing  that,  by  per- 
mitting the  water  to  flow  in  the  usual  way, 
some  of  it  would  seep  into  and  percolate  through 
the  soil,  and  again  reach  the  stream,  to  tiie  ben- 
efit of  the  riparian  owner. 

4.  The  use  of  the  water  of  a  stream  on  va- 
cant government  lands  does  not  deprive  the  user 
of  an  adverse  character,  nor  prevent  the  ac- 
q'nirement  of  a  right  thereby. 

5.  A  prescriptive  right  to  the  use  of  the  wa- 
ters of  a  stream  may  be  acquired  as  against  a 
riparian  proprietor  who  holds  title  by  patent 
from  the  United  States. 

Department  1.  Appeal  from  Superior 
Court,  San  Bernardino  County;  John  L. 
Campbell  and  Benjamin  F.  Bledsoe,  Judges. 

Action  by  the  Southern  California  Invest- 
ment Company  against  George  Wilshire  and 
others.  From  a  judgment  for  defendants, 
and  an  order  denying  a  motion  for  a  new 
trial,  plaintiff  appeals.    Modified. 

Byron  Waters  and  Waters  &  Wylie,  for  ap- 
pellant Otis  &  Gregg,  George  B.  Otis,  and 
Curtis  &  Otis  (W.  S.  Goodfellow,  of  counsel), 
for  respondents. 

SHAW,  J.  The  complaint  states  a  cause 
of  action  to  quiet  the  alleged  title  of  plaijitiff 
to  the  use  of  all  the  waters  of  a  certain 
stream  in  San  Bernardino  county,  known  us 


*RebearIng  denied  August  S,  IWt. 
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"Edgar  Cre^."  Tlie  answer  denies  plain- 
tiff's title,  and  sets  forth  the  title  of  defend- 
ants. The  plahitlfiT  appeals  from  the  Judg- 
ment, and  from  an  order  denying  its  motion 
for  a  new  trial. 

Upon  the  appeal  from  the  order  denying 
the  motion  for  a  new  trial  plaintiff  assigns 
as  error  the  insufficiency  of  the  evidence  to 
justify  several  of  the  findings.  Upon  an  ex- 
amination of  the  record,  we  find  that  there 
is  sufficient  evidence  tending  to  support  the 
respective  findings  to  bring  the  case  within 
the  rule  that  this  court  cannot  disturb  the 
decision  of  the  court  below  upon  questions  of 
fact  depending  upon  conflicting  evidence. 
The  testimony  is  voluminous,  and  of  a  char- 
acter usually  given  upon  contests  relating  to 
title  by  prescription.  It  would  serve  no  use- 
ful purpose  to  discuss  it  in  detail 

We  are  of  the  opinion  that  the  Judgment, 
in  certain  particulars,  is  not  supported  by 
the  findings,  and  that  it  must,  in  consequence 
thereof,  be  modified. 

The  prayer  of  the  complaint  is  that  all  the 
adverse  claims  of  the  defendants,  or  either 
of  them,  to  the  water,  be  determined,  and 
that  they,  and  each  of  them,  be  enjoined  from 
aaowting  any  claim  to  any  part  of  the  wa- 
ters of  the  stream  adverse  to  the  plaintiff. 
The  defendants  allege  that  they  and  their 
predecessors  In  interest  are,  and  for  years 
have  been,  the  owners  of  a  large  body  of  land 
situate  upon  the  creek,  some  three  or  four 
miles  above  the  land  of  the  plaintiff;  that 
tb^  have  the  right  to  use  the  water  thereon 
as  riparian  proprietors,  by  reason  of  the  fact 
that  the  creek  flows  through  the  land  de- 
scribed; and  that  they  have  the  further  right 
to  the  use  of  all  of  said  water  flowing 
through  their  land  for  irrigation,  domestic 
use,  and  the  watering  of  stock  upon  the  said 
lands,  by  virtue  of  an  appropriation  and  con- 
tinuous adverse  use  thereunder.  The  com- 
plaint does  not  state  the  nature  of  the  plain- 
tlfTs  right  to  the  water — whether  by  virtue  of 
a  riparian  right  or  a  prescriptive  right  Upon 
the  Issues  thus  presented,  it  was  the  duty  of 
the  court  to  determine,  and  In  Its  Judgment 
declare,  the  extent  of  the  right  of  the  defend- 
ants, as  well  as  that  of  the  plaintiff. 

The  court  finds  that  the  plaintiff  was  also 
the  owner  of  some  320  acres  of  land  situated 
upon  the  creek,  and,  with  respect  to  the  ri- 
parian rights  in  the  water.  It  finds  that  both 
the  plaintiff  and  the  defendants  have  the 
right  to  use  the  waters  of  the  stream  as  ri- 
parian proprietors,  in  proportion  to  the  re- 
spective ownership  of  lands  on  the  stream 
owned  by  them,  respectively,  in  common  with 
the  other  owners  of  land  situated  along  the 
stream,  having  similar  rights,  but  that  these 
riparian  rights,  both  of  the  plaintiff  and  de- 
fendant, are  subject  to  the  prescriptive  rights 
In  the  water  found  to  be  owned  by  the  plain- 
tiff and  defendants,  respectively.  It  further 
finds  that  the  plaintiff  is  the  owner  and  en- 
titied  to  the  use  of  all  that  portion  of  the 
fiow  of  the  creek,  and  of  the  waters  thereof 


rising  and  customarily  flowing  In  the  crtA, 
after  the  defendants'  rights  to  said  stream 
have  been  fully  satisfied,  and  not  otherwise. 
This  finding,  we  understand,  refers  to  tbe 
plaintiff's  right  by  virtue  of  appropriation 
and  prescription.  With  respect  to  the  pre- 
scriptive right  of  the  defendants,  the  court 
finds  that  the  def^idants  are  the  owners  of 
the  right  to  the  use  of  all  the  surface  water 
of  the  creek  flowing  at  the  upper  boundary  of 
their  land,  for  the  purpose  of  Irrigation  and 
domestic  use  upon  said  land.  The  Judgment 
declares  that  plaintiff  and  defendants  ate  ri- 
parian proprietors  upon  tbe  stream,  and 
have,  respectively,  the  right  to  use  the  wa- 
ter of  tbe  stream  "proportionately  to  tbe 
frontage  of  their  lands  upon  the  said  stream, 
considered  with  regard  to  the  whole  frontage 
of  land  upon  said  stream";  that  the  defend- 
ants are  the  owners  and  entitled  to  the  fuU, 
free,  and  uninterrupted  use  and  enjoyment  of 
all  the  surface  waters  of  the  creek  flowing  at 
their  point  of  diversion  near  the  north  line 
of  their  lands;  that  the  plaintiff  is  entitled 
to  all  the  waters  of  the  stream  customarll; 
flowing  in  the  stream  at  its  dam,  a  short  dis- 
tance above  Its  land,  where  the  ditch  b^ing 
by  which  it  acquired  the  prescriptive  rigbt 
referred  to  In  the  findings;  and  that  all  tbe 
rights  of  the  plaintiff  in  the  waters  of  tbe 
stream  are  subject  and  subordinate  to  tbe 
prescriptive  rights  therein  adjudged  to  be 
owned  by  the  defendants. 

Tbe  Judgment  declaring  the  measure  of  the 
respective  riparian  rights  of  the  parties  is  not 
correct  Where  two  persons  own  land  along 
the  line  of  a  water  course,  the  measure  of 
their  rights  is  not  necessarily  controlled  solely 
by  the  length  of  their  respective  frontages  on 
the  stream.  Many  other  things  may  enter 
into  the  question.  One  may  have  a  tract  ot 
land  of  such  character  that  but  litUe  use 
could  be  made  of  the  water  upon  it,  while  tbe 
land  of  the  other  may  all  be  so  situated  that 
It  could  be  Irrigated  with  profit  and  advan- 
tage. In  Harris  v.  Harrison,  93  Cal.  681,  29 
Faa  326,  it  la  said:  "In  such  a  case,  the 
length  of  the  stream,  the  volume  of  water  in 
it,  the  extent  of  each  ownership  along  the 
banks,  the  character  of  the  soil  owned  by 
each  contestant,  tbe  area  sought  to  be  hri- 
gated  by  each — all  these  and  many  other  con- 
siderations must  enter  into  the  solution  of 
the  problem."  And  the  general  rule  is  there 
stated  to  be.  In  cases  where  there  is  not  wa- 
ter enough  to  8iq>Ply  the  wants  of  both,  that 
each  owner  baa  the  right  to  the  reasonable 
use  of  the  water,  taking  into  considtfatlon 
the  rights  and  necessities  of  the  others. 

Upon  the  findings  with  respect  to  the  water 
right  of  the  defendants,  the  court  should  not 
have  adjudged  that  the  defendants  were  tbe 
absolute  and  unqualified  owners  of  the  rlgbt 
to  divert  and  use  all  the  surface  waters  of 
tbe  stream.  Tbe  owner  of  a  prescriptive 
right  to  the  waters  of  a  stream  has  not  tbe 
unconditional  right  to  change  the  place  of 
its  use  at  his  pleasure.    The  right  to  change 
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the  place  of  use  is  subject  io  the  qualification 
that,  where  there  are  other  persons  baring 
subordinate  rights  to  the  waters  of  the 
stream,  the  right  to  change  the  place  of  use 
can  only  be  exercised  when  and  to  the  extent 
that  such  change  will  not  injure  the  subor- 
dinate right.  ICldd  V.  Laird,  15  Cal.  181,  76 
Am.  Dec.  472;  Butte  T.  M.  Co.  v.  Morgan, 
19  Cal.  616;  RamelU  v.  Irish,  96  Cal.  217,  31 
Pac.  41;  Hargrave  v.  Cook,  108  Cal.  80,  41 
Pac  18,  30  L.  R.  A.  390;  North  Fork  Com- 
pany V.  Edwards,  121  CaJ.  666,  54  Pac.  69; 
Last  Chance  M.  Co.  t.  Bunker  Hill  M.  Co., 
48  Fed.  430;  Black's  Fomeroy  on  Water 
Bights,  i  69.  That  portion  of  the  judgment 
wbich  purports  to  rest  in  the  defendants  the 
absolute  right  to  divert  the  water  Is  errone- 
ous, in  that  it  does  not  limit  such  right  to 
the  use  of  the  water  on  the  land  for  the  ben- 
efit of  which  it  was  acquired.  When  the  title 
to  water  is  acquired  by  adverse  use,  the  ex- 
tent of  the  right  Is  limited  by  the  extent  of 
the  use  which  conferred  the  title.  The  find- 
ings limit  this  right,  as  It  should  be  limited; 
but  the  judgment  goes  further,  and  gives  an 
absolute  right,  the  effect  of  which  Is  that  the 
defendants  would  have  the  right  to  take  out 
the  water,  and  make  such  use  of  it  as  they 
see  fit,  eitlier  on  the  lands  within  the  water- 
shed for  the  benefit  of  which  it  was  appro- 
priated, or  upon  other  lands,  or  for  some  use 
beyond  and  outside  of  the  watershed.  The 
action  was  begun  in  September,  1888.  Tbe 
trial  began  In  June,  1889,  but,  after  the 
greater  part  of  the  evidence  was  taken,  for 
some  reason  not  appearing,  tbe  trial  was 
continued  from  year  to  year  until  June,  1901, 
when  some  additional  evidence  was  taken, 
and  thereupon  the  findings  and  judgment 
were  made  and  rendered.  From  tbe  evidence 
taken  in  1901,  it  appears  that  in  1899,  long 
after  the  action  was  begun,  one  of  the  de- 
fendants, who  owned  tbe  right  to  use  one- 
tblrd  of  the  water  on  a  certain  portion  of 
the  lands  described  in  the  answer,  attempted 
to  sell  his  water  right  to  tbe  city  of  Red- 
lands,  and  that  in  pursuance  thereof  the  wa- 
ter which  he  had  theretofore  been  accus- 
tomed to  use  upon  the  lands  within  the  wa- 
tershed had  been  taken  through  a  pipe,  over 
the  divide  and  beyond  the  watershed  of  tbe 
creek,  some  10  or  15  miles,  to  the  city  of  Red- 
lands,  and  was  there  used  by  the  city.  This, 
perhaps,  accounts  for  the  form  of  the  judg- 
ment, which,  if  allowed  to  stand,  would  se- 
cure to  tbe  defendants  tbe  right  to  make 
this  disposition  of  the  water.  The  court  finds 
that,  notwlthstr.nding  the  diversion  of  all  the 
water  of  the  creek  by  the  defendants  at  their 
point  of  diversion,  and  its  use  upon  their 
land  for  Irrigation,  a  certain  percentage  there- 
of seeped  into  the  soil,  and  percolated  through 
the  same  until  it  again  reached  the  stream, 
and  that  a  portion  of  this  water  thus  seeping 
Into  tbe  soil  reached  the  point  of  diversion 
of  tbe  plaintiff.  From  tbe  nature  of  the  soil, 
and  tbe  heavy  grade  of  the  lauds,  it  is  manl- 
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fest  that  this  would  be  the  case.  -  The  court 
further  finds  that,  without  the  addition  to 
the  stream  thus  caused  by  the  seepage  of  wa- 
ter used  by  the  defendants,  there  had  always 
been,  from  other  additions  and  seepages,  suf- 
ficient water  fiowlng  in  the  stream  at  the 
plaintlfTs  point  of  diversion  to  irrigate  all 
the  lands  actually  cultivated  by  the  plaintiff 
and  Its  predecessors,  which  the  evidence 
shows  was  about  25  acres.  From  this  it 
would  appear  that  the  diversion  of  the  wa- 
ter taken  by  the  plaintiff,  and  the  carrying 
of  It  beyond  the  watershed,  would  not  Injure 
tbe  prescriptive  right  of  the  plaintiff.  If  no 
other  rights  were  involved^  the  change  of  the 
place  of  use  would  be  without  injury.  But 
the  plaintiff  has  riparian  rights  in  the  stream, 
and  this  right  extends  to  all  the  water  flow- 
ing In  the  stream  through  his  lands,  includ- 
ing that  which  the  defendants  allowed  to  es- 
cape, and  which  seeped  into  the  stream  after 
being  used  for  Irrigation,  as  well  as  that 
which  flows  In  the  stream  In  excess  of  the 
Increase  thus  received.  As  such  riparian 
owner,  It  has  the  right  to  have  the  stream 
continue  to  flow  through  its  land  In  the  ac- 
customed manner,  and  to  use  the  same  to  ir- 
rigate an  additional  area  thereof,  undimin- 
ished by  any  additional  or  more  injurious 
use  or  diversion  of  the  water  upon  the  stream 
above.  This  right  is  a  part  of  tbe  estate  of 
the  plaintiff — parcel  of  Its  land — and  whether 
It  Is  or  Is  not  as  valuable,  in  a  monetary 
point  of  view,  or  as  beneficial  to  the  com- 
munity In  general,  as  would  be  the  use  of 
a  like  quantity  of  water  in  some  other  place, 
it  cannot  be  taken  by  the  defendants  without 
right,  or,  in  case  of  a  public  use  elsewhere, 
without  compensation.  It  is  not  necessary 
In  such  cases  for  the  plaintiff  to  show  dam- 
ages. In  order  that  It  may  be  entitled  to  a 
judgment.  It  Is  enough  if  It  appears  that  the 
continuance  of  the  acts  of  tbe  defendant  will 
deprive  It  of  a  right  of  property — a  valuable 
part  of  its  estate.  Moore  v.  Clear  Lake  W. 
W.,  68  Cal.  146,  8  Pac.  816;  Stanford  v.  Felt, 
71  Cal.  249,  16  Pac.  900;  Heilbron  v.  Fowler 
S.  O.  Co.,  75  Cal.  426,  17  Pac.  535,  7  Am.  St. 
Rep.  183;  Conkllng  v.  Pacific  I.  Co.,  87  Cal. 
296,  25  Pac.  399;  Walker  t.  Emerson.  89 
Cal.  456,  26  Pac.  968;  Spargur  v.  Heard,  90 
Cal.  221,  27  Pac.  198.  The  taking  of  the  wa- 
ter beyond  the  watershed  would  therefore  be 
an  Injury  to  the  plaintiff's  riparian  right, 
which,  under  the  pleadings  and  flndiugs  in 
tbe  case,  the  plaintiff  was  entitled  to  have  en- 
joined. Tbe  judgment  should  enjoin  the  de- 
fendants from  using  the  water  otherwise 
tlian  as  the  court  finds  and  rightfully  ad- 
judges that  they  are  entitled  to  such  use. 
They  were  not  entitled  to  the  use  of  the  wa- 
ter, except  upon  the  lands  described  in  the 
answer.  Tbe  judgment  should  therefore  be 
modifled  so  as  to  properly  describe  the  re- 
spective rights  of  the  parties  as  riparian  own- 
ers, and  so  as  to  enjoin  the  defendants  from 
using  the  water  of  the  creek,  except  upon  the 


Digitized  by 


Google 


770 


77  PAOIPIO  REPORTER. 


(CaU 


lands  of  the  defendants  described  In  the  an- 
swer, and  for  the  purposes  of  Irrigation  and 
domestic  use  thereon. 

The  other  alleged  errors  do  not  require  ex- 
tended notice.  The  fact  that,  during  the  time 
the  defendants  were  using  the  water  adverse- 
ly to  the  plaintiff,  the  defendants'  lands  upon 
which  they  were  using  the  water  were  va- 
cant government  lands,  did  not  make  their 
use  the  less  adverse,  nor  prevent  them  from 
acquiring  a  right  thereby.  Any  lawful  use  at 
any  place  would  be  snflSclent  for  that  pur- 
pose, regardless  of  the  title  of  the  defendants 
to  the  land  on  which  It  was  used. 

The  nature  of  the  plalntlBTs  title — ^whether 
by  United  States  patent  or  otherwise — Is  also 
immaterial.  One  person  may  by  adverse  use 
divest  the  title  of  another,  regardless  of  the 
source  of  that  title. 

In  view  of  the  nature  of  the  evidence,  we 
do  not  perceive  how  the  court  could  have  as- 
certained and  declared  the  exact  amount  of 
water  which  each  party  was  entitled  to  use 
by  virtue  of  their  respective  riparian  rights. 
The  conditions  upon  which  such  proportional 
rights  depend  do  not  appear. 

It  is  ordered  that  the  Judgment  of  the  su- 
perior court  be  modified  so  that  the  first  para- 
graph thereof  after  the  preamble  shall  read 
as  follows: 

"Now,  therefore,  It  is  ordered,  adjudged, 
and  decreed  that  the  defendants  herein,  ex- 
cept the  defendant  Edward  Wilshlre,  who 
has  heretofore  filed  a  disclaimer  In  this  cause, 
are  the  owners  and  entitled  to  the  possession, 
and  full,  free,  and  uninterrupted  use  and  en- 
joyment of  all  the  surface  waters  of  Little 
San  Gorgonio  creek,  sometimes  known  as 
'Edgar  Creek'  and  sometimes  known  as 
'Weaver  Creek,'  now  flowing  or  accustomed 
to  flow  at  or  above  the  points  of  diversion  on 
said  stream,  now  or  hei-etofore  made  by  said 
defendants,  as  indicated  in  findings  14  and 
21  herein,  for  the  purpose  of  using  the  same 
for  Irrigation  and  domestic  use  upon  the 
lands  belonging  to  the  defendants,  respective- 
ly, and  described  In  their  answers  on  file  here- 
in, and  that  the  said  defendants,  and  each  of 
them,  be  enjoined  from  at  any  time  making 
any  use  of  said  waters  elsewhere." 

And  that  the  second  paragraph  of  said 
Judgment,  Immediately  following  the  above, 
be  modified,  so  as  to  read  as  follows: 

"That  said  defendants,  and  each  of  them, 
and  said  plaintiff,  are  riparian  proprietors 
upon  said  stream,  and  that,  as  such  riparian 
proprietors,  they  each  have  the  right,  re- 
spectively, to  the  reasonable  use  of  the  wa- 
ters of  said  stream,  each  considered  with  re- 
gard to  the  rights  and  necessities  of  the 
other,  and  of  other  owners  of  land  fronting 
upon  said  stream;  the  plaintiff's  riparian 
right,  however,  being  subject  to  the  diversion 
by  said  defendants  of  all  the  surface  waters 
of  said  stream  customarily  flowing  in  the 
irrigating  season  of  each  year  at  the  points 
Indicated  by  conclusion  of  law  No.  1  herein. 
Which  said  right  of  appropriation  to  all  the 


surface  waters  of  said  stream  bo  flowing  is 
a  prior  and  superior  right  to  said  waters  to 
plaintiff's  riparian  right,  or  to  any  right  ot 
plaintiff  to  the  waters  of  said  stream,  where 
the  same  flow  through  the  lands  of  defend- 
ants at  or  above  the  points  of  diversion  indi- 
cated by  conclusion  of  law  No.  1  herein." 

The  Judgment  as  so  modified,  and  the  order 
denying  the  motion  for  a  new  trial,  are  af- 
firmed. 


We    concur: 
DYKE,  J. 


ANGELLOTTI,     J.;     VAN 


144CkLM 
GARRETSON  INV.  00.  OF  SAN  DIEGO  v. 
ARNDT  et  al.    (L.  A.  1.457.) 

(Supreme  Court  of  California.     July  6,  1904.) 

MOBTOAGES  —  rOBKCLOSTTRE — RENTS   AHD   FBOF- 
ITS — RECEIVEB— APPOINTMENT. 

1.  Where  two  persons  executed  a  mortgage  to 
secure  a  note  executed  by  one  of  them,  a  judg- 
ment in  foreclosure  decreeing  the  debt  due  from 
both  mortgagors  was  erroneous. 

2.  Where,  in  mortgage  foreclosure,  there  was 
nothing  in  the  complaint  authorizing  a  receiver, 
an  appointment  upon  the  complaint  was  not 
warranted  notwithstanding  a  recital  in  the 
mortgage  authorizing  the  appointment  of  a  re- 
ceiver ex  parte. 

3.  Rents  and  profits  in  the  hands  of  a  receiver 
appointed  in  mortgage  foreclosure  are  not  to  be 
applied  on  the  debt  after  foreclosure,  unless 
there  has  been  an  adjudication  as  to  them. 

4.  Code  Civ.  Proc.  i  580,  provides  that,  if 
there  be  no  answer,  the  relief  granted  a  plain- 
tiff cannot  exceed  that  demanded  in  the  com- 
plaint. Held,  that  where,  in  mortgage  fore- 
closure, defendants  were  in  default,  and  there 
was  no  prayer  or  allegation  authorizing  an  ad- 
judication divesting  them  of  rents  and  profits, 
such  an  adjudication  could  not  be  made. 

Commissioners'  Decision.  Department  2. 
Appeal  from  Superior  Court,  San  Diego 
County;  N.  H.  Conklln,  Judge. 

Action  by  the  Garretson  Investment  Com- 
pany of  San  Diego  against  H.  R.  Amdt  and 
another.  From  a  Judgment  for  plaintiff,  de- 
fendants appeal.    Modified  and  afi&rmed. 

Puterbaugh  &  Puterbangh,  for  appellants. 
James  E.  Wadham  and  Daney  &  Lewis,  for 
respondent. 

SMITH,  O.  This  Is  an  appeal  by  the  de- 
fendants from  a  Judgment  entered  agahist 
them  upon  default  after  demurrer  overruled. 
The  suit  was  brought  to  foreclose  a  mortgage 
made  by  the  defendants  to  secure  the  pay- 
ment of  the  defendant  H.  R.  Arndt's  note  to 
the  plaintiff  for  the  sum  of  $G,000,  etc.  The 
Judgment  recites  the  previous  appointment 
of  a  receiver  in  the  case,  and  that  his  account 
rendered  subsequently  to  the  default  of  the 
defendant  shows  a  balance  In  his  hands  of 
$142.30,  which,  It  Is  adjudged,  should  be  al- 
lowed as  a  credit  on  the  mortgage.  It  is  fur- 
ther found,  or  rather,  in  effect,  adjudged, 
that  there  is  now  due  and  owing  to  the  plain- 
tiff from  the  two  defendants,  after  deducting 
the  credit  allowed,  the  sum  of  f7,626.T6,  to- 
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gether  -with  |300  allowed  as  attorney's  fee 
and  costs. 

The  points  urged  by  appellant — or  such  as 
require  consideration — are  that  the  Judgment 
imposes  on  the  defendant  Mrs.  Arndt,  who 
was  not  a  party  to  the  note,  a  personal  lia- 
bility for  the  debt;  and  that  the  appointment 
of  the  receiver,  and  the  appropriation  of  the 
funds  In  bis  hands  to  the  satisfaction  of  the 
mortgage  debt,  was  not  warranted  either  by 
the  allegations  or  by  the  prayer  of  the  com- 
plaint. 

As  to  the  first  of  these  objections,  there 
can  be  no  doubt — In  the  event  of  the  proceeds 
of  the  sale  proving  to  be  Insufficient  to  sat- 
isfy the  mortgage — that  the  plalntiflC  would 
be  authorized  by  the  Judgment,  as  It  stands, 
to  enter  a  deficiency  Judgment  against  the 
defendant  Mrs,  Arndt,  who  Is  not  personally 
liable.  Code  Civ.  Proc.  i  726.  Nor  Is  it  any 
answer  to  this  objection  for  respondeat  to 
say  that  he  may  not,  or  even  that  he  will  not, 
avail  himself  of  this  power.  The  Judgment 
should  therefore  be  modified  In  this  regard. 

The  other  objection  Involves  In  fact  two 
propositions,  the  one  relating  to  the  Jurisdic- 
tion of  the  court  to  appoint  a  receiver  pend- 
ing the  suit;  the  other,  to  the  appropriation 
of  the  money  in  his  hands  to  the  satisfaction 
of  the  debt  With  regard  to  the  former,  it  Is 
assumed  In  the  argument  of  the  appellants' 
counsel  that  the  order  appointing  a  receiver 
was  made  on  the  complaint,  in  which,  In  fact, 
there  is  nothing  to  Justify  the  appointment, 
unless  It  be  a  stipulation  in  the  mortgage 
providing  for  the  appointment  of  a  receiver 
on  ex  parte  application;  and  on  this  assump- 
tion it  would  be  necessary  to  sustain  the  ap- 
pellants' contention.  Baker  v.  Varney,  129 
Cal.  664,  62  Pac.  100,  79  Am.  St.  Rep.  140; 
Scott  V.  Hotchldss,  115  Cal.  94,  47  Pac.  45, 
But  In  support  of  the  Judgment  It  may  per- 
haps be  presumed  that  the  order  for  the  re- 
ceiver was  not  made  upon  the  complaint,  but 
afterwards  on  motion,  and  on  affidavits 
showing  the  necessary  facts  to  give  Jurisdic- 
tion to  the  court;  and  accordingly  (for  the 
purposes  of  the  decision)  It  will  be  so  as- 
sumed. It  does  not  follow,  however,  from 
this  assumption,  that  the  money  In  the 
hands  of  the  receiver  could  be  rightly  applied 
to  the  satisfaction  of  the  mortgage  debt; '  and 
I  am  of  the  opinion,  on  the  record  before  us, 
that  It  could  not,  for  the  title  of  the  defend- 
ants to  the  rents  and  profits  was  in  no  way 
affected  by  the  irassession  of  the  receiver. 
Von  Roun  v.  Superior  Courtf  58  Cal.  360; 
Skip  V.  Harwood,  3  Atk.  564,  505;  Beach  on 
Receivers,  {§  3,  6.  Nor  could  they  be  divested 
of  It  otherwise  than  by  a  valid  adjudication; 
and  in  this  case  there  Is  neither  any  allega- 
tion (as  there  was  in  Scott  v.  Hotchkiss,  su- 
pra) nor  prayer  to  Justify  such  an  adjudica- 
tion. Nor,  the  defendants  being  in  default; 
was  It  competent  for  the  court  so  to  adjudge. 
Code  Civ.  Proc.  §  580;  Brooks  v.  Forrlngtou, 
117  Cal.  219,  48  Pac,  1073;  Foley  v.  Foley, 
120  Cal.  42-43,  52  Pac.  122.  65  Am,  St  Rep. 


147;  Staacke  v.  Bell,  125  Cal.  312  et  seq.,  67 
Pac.  1012.  The  case,  It  may  be  added  (though 
It  Is  hardly  necessary),  dUers  essentially 
from  that  of  property  taken  under  attach- 
ment where  the  law  Itself  provides  that  It 
shall  be  disposed  of  by  the  officer  to  satisfy 
the  Judgment  (Code  Civ.  Proc.  S  641);  and 
where,  consequently,  no  adjudication  with 
regaird  to  It  Is  necessary.  While  In  the  case 
of  the  receiver  there  Is  no  such  provision; 
nor,  Indeed,  Is  there  any  personal  liability  on 
the  mortgagors,  with  regard  to  this  or  other 
property,  until  the  exhaustion  of  "the  pri- 
mary fund  out  of  which  the  mortgage  debt 
must  be  paid."  Woodward  v.  Brown,  119 
Cal.  291,  51  Pac.  2,  3,  63  Am.  St  Rep.  108. 
The  court  therefore,  was  not  Justified  In 
granting  this  relief,  or  In  otherwise  disposing 
of  this  money  In  the  hands  of  the  receiver 
than  by  directing  It  to  be  paid  over  to  the 
defendants;  and  the  Judgment  should  there- 
fore be  modified  In  this  respect  also. 

We  advise  that  the  cause  be  remanded, 
with  directions  to  the  lower  couft  to  modify 
the  Judgment  as  Indicated  In  this  opinion, 
and  that  when  thus  modified,  the  Judgment 
shall  stand  affirmed, 

I  concur:    GBAS,  0. 

For  the  reasons  given  In  the  foregoing 
opinion,  the  cause  is  remanded,  with  direc- 
tions to  the  lower  court  to  modify  the  Judg- 
ment as  Indicated  in  this  opinion;  and  that 
when  thus  modified,  the  Judgment  shall  stand 
affirmed:  McFARLAND,  J,;  HENSHAW, 
3.;  LORIOAN,  J. 


m  Cal.  « 
COBURN   et    al.    v.    OAIilPORNIA    PORT- 
LAND CEMENT  CO.     (L.  A.  1,228.)» 

(Supreme  Court  of  California.     July  8,  1904.) 

SilXES  —  BAW  UATEBIALS  —  SUITABLENESS— UK- 
FUSAL    TO    ACCEPT— DAMAGES. 

1.  Where,  in  an  action  for  breach  of  a  con- 
tract for  the  sale  of  clay,  it  appeared  that  there 
was  no  market  for  the  clay  remaining  unac- 
cepted, and  defendant's  refusal  to  accept  the 
same  damaged  the  seller  by  leaving  the  ground 
in  an  uneven  condition,  etc.,  the  measure  of 
damaKes  was  compensation  for  the  actual  loss 
sustained. 

2.  ^Vhere,  at  the  time  defendant  purchased 
clay  in  the  ground  for  the  purpose  of  making 
cement,  the_  suitableness  of  the  clay  had  not 
been  determined,  for  which  reason  the  contract 
provided  that  defendant  should  be  compelled 
to  take  only  such  clay  as  was  suitable  for  the 
manufacture  of  cement,  and  it  was  thereafter 
discovered  that,  by  a  process  of  mixing  with 
other  clay,  the  clay  was  capable  of  being  used, 
bat  was  not  of  itself  suitable  for  cement  mak- 
ing, defendant  was  not  bound  to  accept  or  use 
the  same. 

3.  The  fact  that  defendant  accepted  and  used' 
a  part  of  the  clay  after  discovering  that  it 
could  be  so  used  did  not  preclude  him  from  re- 
fusing to  accept  the  remainder,  after  other 
clay,  which  was  in  itself  suitable  for  cement 
making,  had  lieen  discovered. 


•BabevlDS  denied  Aufnat  6,  UOt. 
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P«^rtment  1.  Appeal  from  Superior 
Conrt,  San  Bernardino  County;  Frank  F. 
Oster,  Judge. 

Action  by  J.  A.  Cobum  and  another  against 
the  California  Portland  Cement  Company. 
From  a  judgment  In  favor  of  plaintiffs,  and 
from  an  order  denying  a  motion  for  a  new 
trial,  defendant  appeals.    Berersed. 

Walter  Rose,  Ross  T.  Hlckox,  and  A.  R. 
Metcalfe,  for  appellant.  H.  C.  Bolfe  and  F. 
B.  Daley,  for  respondents. 

ANGELLOTTI,  J.  This  action  was 
brought  to  recover  damages  alleged  to  have 
been  suffered  by  plaintiffs  by  reason  of  the 
alleged  failure  of  the  defendant  to  comply 
with  the  terms  of  a  contract  entered  into 
by  it  with  plaintiffs.  Plaintiffs  had  Judg- 
ment for  $6,397.50,  and  defendant  appealed 
from  the  judgment,  and  from  an  order  deny- 
ing Its  motion  for  a  new  trial.  The  appeal 
from  the  judgment  has  heretofore  been  dis- 
missed for  the  reason  that  it  was  not  taken 
within  six  months  after  the  entry  of  the 
Judgment.  TTpon  the  appeal  from  the  order 
denying  the  motion  for  a  new  trial,  the  ques- 
tions suggested  In  defendant's  closing  brief 
as  to  the  sufficiency  of  the  complaint,  and  as 
to  whether  the  findings  sustain  the  Judgment, 
cannot  be  considered.  Swift  v.  Occid«itaI 
M.  ft  P.  Co.,  141  Cal.  161,  166,  74  Pae.  700; 
Sharp  V.  Bowie  (Cal.)  76  Pac.  62. 

It  is  contended  that  the  evidence  is,  in  ser- 
eral  particulars,  insufficient  to  sustain  the 
findings  of  the  trial  court 

By  the  contract  between  the  parties,  the 
defendant  agreed  to  take  all  the  clay  on  the 
lands  of  plaintiffs  "that  is  suitable  for  the 
manufacture  of  cement,  the  fact  of  its  being 
suitable  to  be  determined  by  the  chemist  of 
the  party  of  the  first  part"  (defendant). 
Plaintiffs  agreed  to  deliver  the  olay  at  the 
rate  of  18  to  20  cubic  yards  per  day,  or  as 
directed,  and  the  price  fixed  was  $1  per  cubic 
yard;  all  clay  delivered  during  any  mouth 
to  be  paid  for  on  or  before  the  25th  day  of 
the  succeeding  month.  The  contract  was  ex- 
ecuted January  25,  1896,  and  the  parties 
acted  thereunder  until  June  30,  1900 — plain- 
tiff delivering  clay,  and  defendant  accepting 
and  paying  for  the  same — ^when  defendant 
refused  to  accept  further  clay  and  notified 
plaintiffs  that  It  would  not  take  or  pay  for 
any  more  of  said  clay,  and  has  ever  since 
continued  to  refuse  to  accept  any  of  the  same. 
Claiming  that  this  constituted  a  breach  of 
the  contract  on  defendant's  part,  plaintiffs 
brought  this  action,  alleging  that  there  re- 
mained on  their  land  more  than  12,000  cubic 
yards  of  clay,  suitable  for  the  manufacture 
of  cement,  which  the  defendant  refused  to 
accept  or  pay  for,  and  that  the  cost  or  ex- 
pense of  delivering  the  same  does  not  exceed 
60  cents  per  cubic  yard.  They  further  al- 
leged great  damage  and  Injury  to  their  prem- 
ises by  reason  of  the  removal  of  the  clay 
already  delivered,  and  the  necessary  excava- 


tions and  preparations  for  the  delivery  of  the 
remaining  clay,  but  there  is  no  evidence  in 
the  record  which  would  warrant  the  allow- 
ance of  any  sum  on  this  account 

The  court  found  all  the  allegations  of  the 
complaint  to  be  true,  and  found  that,  by 
reason  of  defendant's  failure  and  refusal  to 
comply  with  Its  contract  the  plaintiffs  bad 
been  damaged  in  the  sum  of  16,307.50;  evi- 
dently basing  its  finding  as  to  the  amount 
of  damage  upon  the  testimony  of  a  witness 
for  plaintiffs  who  testified  that  there  remahied 
on  the  land  8,530  cubic  yards  of  clay  in  place; 
the  uncontradicted  evidence  to  the  effect  that 
it  was  the  intention  of  the  agreement  as 
shown  by  the  conduct  of  the  parties  there- 
under, that  the  clay  should  be  paid  for  "by 
cubic  yard  as  delivered  in  the  wagon  bed"; 
the  evidence  that  1  cubic  yard  In  place  on  tie 
ground  was  equivalent  to  VA  cubic  yards  In 
the  wagon  bed;  the  evidence  that  the  cost 
to  plaintiff  of  taking  out  and  delivering  the 
clay  was  only  60  cents  per  cubic  yard;  the 
evidence  of  one  of  the  plaintiffs  to  the  effect 
that  he  knew  of  no  other  market  for  the  clay; 
and  the  evidence  of  one  of  the  plaintiffs  to 
the  effect  that  the  damage  to  the  ground  by 
reason  of  the  taking  out  of  the  clay  already 
delivered  is  mnch  greater  tlian  it  would  be 
if  all  the  clay  was  taken  out 

The  case  thus  presents  a  somewhat  pe- 
culiar sitaation,  in  that  the  plaintiffs,  while 
retaining  their  land  Intact,  are  allowed  to 
recover  from  the  defendant  the  full  contract 
price  per  cubic  yard  of  the  clay  In  place,  less 
only  the  cost  of  excavating  and  delivering 
the  same;  the  value  of  the  clay  in  place  be- 
ing excluded  from  consideration  upon  the 
theory  that  there  was  no  other  market  for 
the  clay,  and  that  the  damage  to  the  ground 
by  reason  of  the  taking  out  of  the  clay  al- 
ready delivered  is  greater  tlian  it  would  be 
if  all  the  clay  were  taken  out  Such  a  situa- 
tion might  however,  exist  under  well-recog- 
nized rules  of  law.  It  is  true  tliat  the  meas- 
ure of  damages  In  actions  of  this  character, 
where  the  property  has  not  been  sold,  is 
generally  the  difference  between  the  price 
fixed  by  the  contract  and  the  market  value 
of  the  goods  at  the  time  and  place  of  delivery. 
Our  Code  provides  that  in  such  cases  the 
detriment  is  deemed  to  be  "the  excess,  If 
any,  of  the  amount  due  from  the  buyer,  un- 
der the  contract  over  the  value  to  the  seller, 
together  with  the  excess.  If  any,  of  the  ex- 
penses properly  incurred  in  carrying  the  prop- 
erty to  market  over  those  which  would  have 
been  incurred  for  the  carriage  thereot  if  the 
buyer  had  accepted  it"  Subdivision  2  of 
section  3311,  Civ.  Code.  "Where,  however, 
there  is  no  value,  or  where,  under  the  terms 
of  the  special  contract,  the  market  value  la 
not  an  appropriate  or  adequate  criterion  of 
damages,  it  has  been  said  that  the  measure 
of  damages  is  compensation  for  the  actual 
loss  suffered.  See  24  Am.  &  Eng.  Gncy.  ot 
Law  (2d  Ed.)  1116,  1116.  The  law  seelts  to 
give  the  complaining  party  the  value  of  his 
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tergaln;  to  prerent  a  loss  which  the  f  olflll- 
ment  of  the  contract  would  have  prerented; 
to  put  the  Injured  party,  so  far  as  money 
can  do  it,  In  the  same  position  as  If  the  con- 
tract had  been  performed.  8  Am.  &  Eng. 
Ency.  of  Law,  632.  Accordingly  the  contract 
price,  less  the  cost  of  i»erformlng  the  contract, 
was  held  to  be  the  proper  measure  of  dam- 
ages where  the  buyer  refused  to  take  all  the 
tomatoes  grown  on  a  certain  tract  of  land; 
It  appealing  that  there  was  no  other  market 
for  the  tomatoes.  Indiana  C.  Co.  v.  Priest, 
16  Ind.  App.  445,  45  N.  E.  618.  See,  also, 
Silkstone,  etc.,  Co.  t.  Joint  Stock  Go.,  85  L. 
T.  (N.  S.)  668;  Todd  v.  Gamble,  148  N.  X. 
382.  42  N.  E.  982,  52  L.  R.  A.  225;  Alleghany 
Iron  Co.  V.  Teaford.  96  Va.  372,  31  S.  E.  625, 

If  It  Is  more  to  the  detriment  than  to  the 
benefit  of  plaintiffs'  land  to  allow  the  clay 
in  place  to  remain  thereon,  and  if  there  be 
no  other  market  for  the  clay,  as  to  both 
of  which  elements  there  Is  some  evidence, 
perhaps  sufficient  in  character  to  support  a 
finding,  It  would  appear  that  the  difference 
between  the  contract  price  and  the  cost  of 
performing  the  contract,  for  all  clay  on  plain- 
tiffs' land  which  should,  under  the  terms  of 
the  contract,  have  been  accepted  and  paid 
for  by  defendant,  would  be  a  measure  of 
damages  of  which  the  defendant  could  not 
complain. 

The  main  question  on  this  appeal  is.  In 
onr  judgment,  as  to  whether  plaintiffs  suffi- 
ciently showed  that  there  was  any  clay  re- 
maining on  their  land,  which,  under  the 
terms  of  the  contract,  defendant  was  bound 
to  accept.  This  question  must  turn  upon  the 
proper  construction  of  the  contract  of  the 
parties — particularly  that  portion  thereof  de- 
scribing the  property  contracted  for.  The 
defendant  agreed.  In  effect;  to  take  only  such 
clay  as  Is  "suitable  for  the  manufacture  of 
cement,"  and  expressly  stipulated  that  the 
fact  of  its  suitability  is  "to  be  determined 
by  the  chemist  of  the  party  of  the  first  part" 
(defendant).  The  evidence  shows,  without 
conOlct,  that  none  of  the  6,000  yards  and 
•more  of  clay  that  have  been  delivered  by 
plaintiffs  was  "suitable  for  the  manufacture 
of  cement,"  in  the  sense  that  it  could  be  ad- 
vantageously used  without  mixing  it  with 
other  clay,  and  there  Is  no  claim  that  any 
of  the  undelivered  clay  is  different  in  this 
respect  from  that  delivered.  If  this  were  all, 
■we  should  unhesitatingly  say  that  the  un- 
delivered clay  does  not  come  up  to  the  re- 
quirements of  the  contract,  and  that  defend- 
ant was  under  no  obligation  to  receive  the 
same.  The  stipulation  for  such  clay  as  "is 
suitable  for  the  manufacture  of  cement" 
would  mean  only  such  clay  as  was  by  itself 
suitable,  so  far  as  clay  was  an  Ingredient  of 
the  cement  to  be  manufactured,  and  would 
not  Include  such  clay  as  could  only  be  used 
in  connection  with  other  clay,  which  might 
be  elsewhere  procured.  It,  however,  appears 
that,  at  the  time  the  contract  was  entered 
Into,  aa  experiment  had  been  made  by  the 


chemist  of  the  defendant  with  some  of  plain- 
tiff's clay,  and  it  had  been  found  that  the 
clay  so  examined  was  not  by  itself,  so  far 
as  clay  was  to  be  used  as  an  Ingredient,  suit- 
able for  the  manufacture  of  cement,  and  this 
fact  was  made  known  to  the  officers  of  the 
corporation  defendant  It  Is  therefore  con- 
tended that  the  defendant  was  not  stipu- 
lating for  such  a  clay,  but  only  for  a  clay 
that,  when  mixed  with  other  clay,  could  be 
advantageously  used  in  making  its  cement. 
But  It  further  indisputably  appears  that  at 
the  time  of  the  execution  of  the  contract  no 
experiment  had  been  made  in  mixing  this 
clay  with  other  clay,  and  that  It  was  not 
known  that  It  could  be  advantageously  so 
mixed.  All  that  was  then  known  was  that 
the  single  portion  experimented  upon  waa 
not,  by  itself,  suitable.  It  does  not  appear 
that  defendant  had  any  information  at  all 
as  to  remaining  clay  on  plaintiffs'  land.  So 
we  cannot  find  warrant  in  the  language  of 
the  contract,  and  the  circumstances  surround- 
ing the  execution  of  the  same,  for  holding 
that  the  contract  contemplated  the  purchase 
of  clay  that  was  suitable  only  to  be  used  In 
connection  with  other  clay.  The  defendant, 
without  knowledge  as  to  what  use  It  could 
make  of  plaintiffs'  clay — ^knowing  only  that 
the  portion  experimented  on  was  not  by  it- 
self suitable,  and  having  made  no  experiment 
by  mixing — was  simply  willing  to  agree  and 
did  agree  to  purchase  all  the  clay  that  was 
in  fact  suitable,  and  still  further  indicated 
that  tbe  question  of  suitability  as  to  any  of 
the  clay  had  not  been  finally  determined  by 
inserting  a  provision  that  the  auestlon  of 
Bultability  was  to  be  determined  by  its  own 
chemist  The  acceptance  and  use  of  clay  de- 
livered by  plaintiffs  under  this  contract  for  a 
period  of  over  four  years,  during  which  some 
5,000  yards  were  delivered,  does  not  under 
the  circumstances,  materially  affect  the  ques- 
tion. It  appears  from  the  evidence  of  the 
chemist  who  was  the  only  witness  as  to  the 
quality  of  the  clay  delivered,  that  the  clay 
was  never  satisfactory,  but  that  it  was  as- 
certained some  six  weeks  or  so  after  the 
execution  of  the  contract  that  by  mixing  clay 
delivered  by  plaintiffs  with  another  clay,  pro- 
cured from  Elcbe  Cafion,  a  clay  could  be 
produced  that  might  be  held  suitable  for  the 
manufacture  of  cement;  but  the  evidence  of 
this  witness  clearly  Indicates  that  he  never 
considered  even  this  mixture  suitable,  and 
continued  the  use  of  it  only  because  no  more 
satisfactory  clay  could  be  found.  Finally, 
when  a  clay  had  been  discovered  that  was 
by  itself  suitable,  defendant  noUfled  plain- 
tiffs that  it  would  take  no  more  clay.  Un- 
der these  circumstances,  it  was  the  good 
fortune  rather  than  the  right  of  plaintiffs 
that  the  defendant  continued  to  use  the  clay 
for  so  long  a  jperlod  to  plaintiffs'  profit 

If  plaintiffs'  clay  was  not  "suitable  for  the 
manufacture  of  cement"  within  the  mean- 
ing of  the  contract,  tbe  acceptance  of  the 
part  delivered  did  not  preclude  defendant 


Digitized  by  VJVJV^v  IC 


ni 


77  PACIFIC  RBPORTBB. 


(Cal. 


from  refusing  to  accept  the  remainder.  Cook 
V.  Brandels,  3  Mete.  (Ky.)  555;  HoUfleld  v. 
Black,  20  Mo.  App.  328;  Am.  B.  &  B.  Co. 
T.  Oakes,  61  Mo.  App.  235;  Yisgcher  T. 
Greenbank  Co.,  11  Hmi,  169;  Caben  v.  Piatt, 
69  N.  Y.  348,  25  Am.  Bep.  203;  Hubbard  t. 
George,  49  III.  276.  As  was  said  In  the  first 
of  the  cases  noted,  the  acceptance  of  a  part 
was  not  an  acceptance  of  the  whole,  and 
the  defendant  was  only  bound  to  receive  an 
article  of  the  quality  stipulated,  and  was  not 
answerable  for  any  damages  resulting  solely 
from  Its  refusal  to  receive  an  article  of  in- 
ferior quality. 

The  burden  was  on  the  plaintiffs,  in  order 
to  sustain  a  cause  of  action  for  damages 
caused  by  the  refusal  of  defendant  to  accept 
the  remaining  clay,  to  show  that  such  re- 
maining clay  came  up  to  the  requirements 
of  the  contract.  There  was,  in  our  Judgment, 
no  evidence  to  sustain  the  finding  to  this 
effect. 

The  order  appealed  from  is  reversed. 

We  concur:    SHAW,  J.;   VAN  DYKE,  J. 


144  Cal.  75 

PEOPLE  V.  NOLAN.    (Cr.  1,116.)* 
(Supreme  Court  of  California.    July  7,  1904.) 

CSnaNAI.  LAW  —  BOBBEBT  —  ACCESSORIES  BE- 
FORE THE  FACT— INFORMATION— NOTICE  OF 
ACCUSATION  —  FEDERAL  CONSTITUTION— DUB 
PROCESS  OF  LAW — VERDICT— EVIDENCE. 

1.  Evidence  reviewed,  and  held  sufficient  to 
sustain  a  conviction  for  robbery. 

2.  Pen.  Code,  i  31,  and  section  971,  as  amend- 
ed in  1880,  abrogate  tlie  distinction  between  an 
accessory  before  the  fact  and  a  principal,  and 
declare  that  all  persons  concerned  in  the  com- 
mission of  a  felony,  whether  they  directly  com- 
mit the  act  constituting  the  offense,  or  aid  and 
abet  in  its  commission,  or,  not  l>^e  present, 
have  advised  and  encouraged  its  commTaslon,  are 
principals.  Section  071  also  provides  that  no 
other  facts  need  be  alleeed  in  any  indictment 
against  an  accessory  before  the  fact  than  are 
required  in  an  indictment  against  his  principal. 
Held,  that  an  indictment  alleging  that  defend- 
ant and  others  did  unlawfally  make  an  assault, 
and  then  and  there  committed  the  robbery  de- 
scribed, was  sufficient,  though  defendant  was 
not  present,  and  was  but  an  accessory  before 
the  fact. 

3.  Cal.  Const,  art.  1,  {  S,  declaring  that  the 
state  is  an  Inseparable  part  of  the  American 
Union,  and  that  the  Constitution  of  the  United 
States  Is  the  supreme  law  of  the  land,  does  not 
render  Const.  U.  S.  Amend.  6,  providing  that 
in  all  criminal  proceedings  the  accused  shall 
be  informed  of  the  nature  and  cause  of  the  ac- 
cusation against  him,  applicable  to  prosecutions 
In  California  state  courts. 

4.  Pen.  Code,  §  971.  as  amended  by  Laws 
1880,  providing  that  no  other  facts  need  be  al- 
leged in  any  indictment  or  information  against 
an  accessory  before  the  fact  than  are  required 
in  an  indictment  or  information  against  his 
principal,  is  not  unconstitutional,  as  depriving 
accused  of  his  life,  liberty,  or  property  without 
due  process  of  law. 

Department  1.  Appeal  from  Superior 
Court  City  and  County  of  San  Francisco; 
Albert  G.  Burnett,  Judge. 

•B«bearlDg  denied  August  E,  ISOi. 


Dosbia  Nolan  was  convicted  of  robltery, 
and  she  appeals.    Affirmed. 

William  H.  Schooler,  for  appellant  V.  S. 
Webb,  Atty.  Gen.,  J.  O.  Daly,  Dep.  Atty. 
Gen.,  and  Lewis  F.  Byington,  Dlst  Atty.,  for 
the  People. 

ANGELLOTTI,  J.  The  defendant  was  in- 
formed  against,  Jointly  with  Michael  Nolan, 
John  Davis,  and  Bernard  Wliltelaw,  for  the 
crime  of  robbery,  and,  on  a  separate  trial, 
was  convicted,  and  adjudged  to  sutTer  im- 
prisonment in  the  State  Prison  for  the  term  of 
eight  years.  She  appeals  from  the  Judgment, 
and  from  an  order  denying  her  motion  for  a 
new  trial. 

It  is  urged  on  this  appeal  that  the  evidence 
was  insufficient  to  support  the  verdict  There 
was  no  claim  that  the  appellant  was  present 
at  the  commission  of  the  crime;  the  theory 
of  the  prosecution  l>elng  simply  that,  not  be- 
ing present  she  advised  and  encouraged  Its 
commission,  and  was,  therefore,  ander  the 
provisions  of  sections  30  and  31  of  our  Penal 
Code,  a  principal  in  such  crime. 

The  contention  of  appellant  as  to  the  in- 
sufficiency of  the  evidence  Is  directed,  as  we 
understand  it  to  the  proposition  that  the 
evidence  Is  insufficient  to  sustain  a  finding 
that  she  advised  and  encouraged  the  com- 
mission of  the  crime.  The  evidence  very 
clearly  showed  that  the  other  defendants  ac- 
tually committed  the  crime  charged,  and  the 
evidence  of  the  witness  Ruby  Grills,  taken 
in  connection  with  the  other  circumstances 
of  the  case,  was  sufficient  to  warrant  the 
Jury  in  concluding  that  the  appellant  had  in- 
cited the  others  to  the  commission  of  such 
crime,  or,  in  the  language  of  our  statute, 
"advised  and  encouraged  Its  commission." 
It  was  apparent  that  the  appellant  had  re- 
ceived Information  as  to  the  presence  of  mon- 
ey and  diamonds  at  the  house  of  Mrs.  Math- 
ews and  Mrs.  Tuttle,  at  No.  543  Halght  street 
and  that  she  was  the  only  one  of  the  defend- 
ants who  bad  such  information,  or  the  means 
of  obtaining  the  same.  It  appears  that  oo 
the  next  day  after  she,  Nolan  (with  whom 
she  was  then  living,  and  had  been  so  living 
for  four  years),  Davis,  Whltelaw,  and  Ruby 
Grills  dined  together  at  a  restaurant  the 
three  men  were  in  consultation,  and  White- 
law  went  out  to  the  house  at  543  Halght 
street  and,  by  a  ruse,  obtained  admission  to 
tlie  house  and  a  talk  with  the  inmates,  and 
that  on  the  next  day  but  one  the  three 
men  committed  the  crime.  Under  these  fit- 
cumstances,  the  Jury  were  not  likely  to  be- 
lieve the  testimony  of  appellant  and  that  of 
her  codefendants  to  the  etFect  that  she  never 
gave  any  of  tbem  any  Information  as  to  the 
Mathews-Tuttle  house.  It  was  clear  that 
the  information  of  the  men  came  through  ap- 
pellant and  that  the  testimony  of  appellant 
to  the  contrary  was  false.  The  innocent  Im- 
parting of  such  Information,  without  Im- 
proper motive  or  intent  that  the  same  eboM 
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b«  used  by  her  companions  In  the  commisBion 
of  a  crime,  could  not,  of  course,  make  appel- 
lant a  party  to  the  crime  afterwards  commit- 
ted, but  there  was  no  claim  tliat  the  infor- 
mation was  innocently  given  by  appellant; 
the  sole  claim  being  that  it  was  not  given  at 
all  by  her.  Under  the  circumstances,  there 
is  nothing  unreasonable  In  the  testimony  of 
Ruby  Grills  to  the  efTect  that  while  all  the 
defendants  and  she  were  together,  Just  aft- 
er coming  out  of  the  restaurant,  the  appellant 
said:  "I  know  an  old  woman  that  has  two 
or  three  thousand  dollars  and  some  diamonds. 
It  would  be  very  easy  to  get,  and  the  best 
time  to  get  It  Is  when  the  children  are  at 
school.  The  woman's  husband  died  a  short 
time  ago" — and  that  she  at  the  same  time 
said  to  Ruby  Grills  that  she  found  out  about 
the  money  and  Jewelry  by  reason  of  Mrs. 
Tuttle's  little  girl  talking  to  her  sister's  lit- 
tle girl,  and  that  she  had  wanted  "Mike" 
(Nolan)  to  go  out  there,  but  he  was  too  well 
known.  If  the  Jury  believed  this  testimony, 
they  were  warranted  in  finding  that  the  ap- 
pellant was  using  the  information  she  had 
obtained  for  the  purpose  of  procuring  the 
commission  of  the  crime  of  robbery  for  the 
profit  of  herself  and  her  companions,  and 
that  she  was  actively  engaged  in  advising 
and  encouraging  the  commission  of  such 
crime  by  Nolan,  Davis,  and  Whitelaw. 

The  particular  place  referred  to  by  the 
words  of  appellant  was  sufficiently  Identified 
by  the  testimony  as  the  Mathews-Tuttle 
house,  and  that  robbery  was  the  crime  con- 
templated is  apparent  from  the  statement 
that  the  best  time  to  get  the  property  would 
be  "when  the  children  are  at  school,"  and 
the  "old  woman"  consequently  more  likely 
to  be  alone.  There  are  other  circumstances 
supporting  the  conclusion  of  the  Jury  that 
appellant  shared  the  criminal  design  of  those 
directly  committing  the  crime,  and  advised 
and  encouraged  the  commission  thereof,  and 
we  can  find  no  warrant  for  holding  that  such 
conclusion  is  not  sufliciently  supported  by  the 
evidence. 

Although  the  appellant  did  not  directly 
commit  the  robbery,  and  was  simply  what 
was  formerly  called  an  accessory  before  the 
fact,  she  was  informed  against  as  a  principal; 
the  Information  charging  that  "the  said  Mi- 
chael Nolan,  John  Davis,  Bernard  Whitelaw, 
and  Doshla  Nolan  *  *  *  in  and  upon  one 
Emma  Mathews  •  *  •  did  willfully  •  •  • 
make  an  assault,"  and  then  and  there  com- 
mit the  robbery.  It  is  not  claimed  that  the 
Information  was  in  any  way  indefinite  or  un- 
certain as  a  charge  of  robbery  against  one  di- 
rectly committing  the  acts  constituting  the 
offense,  but  It  is  urged  that  it  was  not  suffi- 
cient as  against  appellant,  in  that  It  did  not 
Inform  her  that  she  was  charged  solely  as 
an  accessory  before  the  fact.  Under  the  pro- 
visions of  our  statutes,  the  information 
against  appellant  was  sufficient  in  form  and 
substance.  It  is  declared  by  the  Penal  Code 
tliat  the  distiuctlon  between  an  accessory  be- 


fore the  fact  and  a  principal,  and  between 
principals  in  the  first  and  second  degree,  in 
cases  of  felony,  is  abrogated,  and  that  all 
persons  concerned  in  the  commission  of  a 
felony,  whether  they  directly  commit  the  act 
constituting  the  offense,  or  aid  and  abet  In 
its  commlBsion,  or,  not  being  present,  have 
advised  and  encouraged  its  commission,  are 
principals  in  any  crime  so  committed.  Sec- 
tions 31  and  971.  It  is  further  provided  by 
section  971,  Pen.  Code,  as  amended  in  1880, 
that  "no  other  facts  need  be  alleged  In  any 
Indictment  or  information  against  such  an  ac- 
cessory [an  accessory  before  the  fact]  than 
are  required  in  an  indictment  or  Information 
against  his  principal." 

The  intention  of  the  Legislature  that  the 
person  who  is  a  principal  In  a  crime  simply 
because  he  has  advised  and  encouraged  its 
commission  may  properly  be  charged  with 
having  himself  directly  committed  the  act  is 
thus  made  manifest  See  People  v.  Rozelle, 
78  Cal.  84^  89,  20  Pac.  36.  And  this  is  not 
disputed  by  couusel  for  appellant  It  is, 
however,  contended  that  the  provision  quoted 
above  from  section  971,  Fen.  Code,  Is  in  vio- 
lation of  the  provisions  of  the  sixth  amrad- 
ment  to  the  Constitution  of  the  United  States, 
which  provides,  among  other  things,  that  in 
all  criminal  prosecutions  the  accused  shall  be 
informed  of  the  nature  and  cause  of  the  ac- 
cusation against  him.  If  it  be  conceded  that 
an  accessory  before  the  fact  charged  as  prin- 
cipal in  the  manner  prescril>ed  by  our  stat- 
ute, is  not  informed  of  the  nature  and  cause 
of  the  accusation  to  the  extent  required  by 
this  provision  of  the  Constitution,  It  remains 
that  the  sixth  amendment  to  the  Constitution 
of  the  United  States  has  no  application  to 
proceedings  In  the  state  courts  of  the  several 
states,  and  was  never  intended  to  have  any 
such  application.  This,  also,  we  understand, 
would  be  conceded  by  appellant,  were  it  not 
for  the  fact  that  section  3  of  article  1  of  our 
state  Constitution  provides  that  "the  state  of 
California  is  an  Inseparable  part  of  the  Amer- 
ican Union,  and  the  Constitution  of  the  Unit- 
ed States  is  the  supreme  law  of  the  land," 
and  it  is  claimed  that  by  reason  of  this  pro- 
vision the  various  provisions  of  the  Consti- 
tution of  the  United  States  are  made  parts 
of  our  own  Constitution.  We  are  satisfied 
that  no  such  effect  can  be  given  to  this  sec- 
tion of  our  Constitution.  By  the  part  there- 
of relied  on,  no  more  was  intended  or  accom- 
plished than  the  recognition  in  terms  of  the 
Constitution  of  the  United  States  as  the  su- 
preme law  of  the  land  as  to  all  matters  pro- 
vided for  therein,  which  was  necessarily  the 
fact  whether  so  recognized  or  not;  but,  the 
provisions  of  article  0  of  the  amendments  not 
being  applicable  to  state  courts,  the  recogni- 
tion of  them  as  the  supreme  law  of  the  land 
could  not  affect  proceedings  In  state  courts. 

We  are  unable  to  see  how  It  can  be  held 
that  section  971,  Pen.  Code,  Is  in  any  way 
violative  of  any  provision  of  the  fourteenth 
amendment  to  the  Constitution  of  the  Unlt- 
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tri  States.  Whatever  may  be  said  as  to  the 
policy  of  leglBlatlon  which  abolishes  all  dis- 
tinction between  a  principal  and  an  acces- 
sory before  the  fact,  and  permits  snch  an  ac- 
cessory to  be  charged  as  a  principal,  It  can- 
not be  said  that  snch  legislation  has  the  ef- 
fect of  depriving  any  person  of  life,  liberty, 
or  property  withont  due  process  of  law.  The 
state  has  the  right  to  establish  the  forms  of 
pleadings  to  be  observed  in  her  own  courts, 
subject  only  to  the  provisions  of  the  Constitn- 
tlon  of  tiie  United  States  involving  the  pro- 
tection of  life,  liberty,  and  property  in  all  the 
states  of  the  Union.  Ex  parte  Reggel,  114  U. 
8.  642,  661,  6  Sup.  Ct  1148,  29  L.  Bd.  260. 
Where  the  statute  makes  an  accessory  before 
the  fact  a  principal,  and  expressly  provides 
that  be  may  be  charged  as  such,  one  charged 
as  a  principal  with  the  commission  of  an  of- 
fense has  sufficient  notice  of  the  accusation 
against  him  to  satisfy  every  requirement  of 
the  much  invoked  fourteenth  amendment 

The  Washington  cases  relied  on  by  appel- 
lant were  decided  upon  a  provision  of  the 
Constitution  of  the  state  of  Washington  sim- 
ilar to  the  sixth  amendment  of  the  United 
States  Constitution,  taken  in  connection  with 
a  statute  which  did  not  contain  the  provision 
to  be  found  in  section  971  of  our  Penal  Code, 
to  the  effect  that  no  other  facts  need  be  al- 
leged against  an  accessory  than  are  required 
In  an  indictment  against  his  principal. 

No  other  point  is  made  for  reversal. 

The  judgment  and  order  are  affirmed. 

We  concur:    SHAW,  J.;  VAN  DYKE,  J. 


IM  Cat.  £7 

PERRIN  V.  nONEYCUTT,  Auditor.    (Sac. 

1,241.) 
(Supreme  Court  of  California.    July  8,  1004.) 

TAXES— BEDEMFTION  OF  LAND  FROM  SALE— MIS- 
TAKE OF  COUNTY  OFFICER— BELIES*— STATUTES 
— LIKITATIOS  OF  TIME  FOB  FILING  CLAIM- 
MANDAMUS. 

1.  Pol.  Code,  i  3804,  provides  that  any  taxes, 
penalties  or  costs  paid  more  than  once  or  illegal- 
ly collected  may,  by  order  of  the  board  of  su- 
pervisors, be  refunded  by  the  county  treasurer, 
provided  that  no  order  to  refund  shall  be 
made  except  on  claims  filed  within  six  montlis 
after  the  making  of  the  payment.  The  county 
goremment  act  of  1807  (St.  1897,  p.  470,  f 
40)  provides  that  the  board  must  not  allow 
any  claim  unless  presented  within  a  year  after 
the  last  item  of  the  claim  or  account  accrued. 
Held,  that  the  board  has  no  power  to  dispense 
with  the  provisions  of  the  statutes,  and  hence 
mandamus  will  not  lie  to  compel  the  county  au- 
ditor to  draw  a  warrant  for  a  claim  which  had 
been  allowed,  but  which  had  not  been  filed  with 
the  board  for  more  than  one  year  after  the 
claim  accnied. 

2.  Where,  by  reason  of  mistake  In  the  esti- 
mate of  the  amount  necessary  to  redeem  land 
which  had  been  sold  to  the  state  for  taxes,  the 
plaintiff  paid  a  sum  In  excess  of  that  required 
by  law  to  redeem  the  property,  and  the  mistake 
was  not  discovered  by  plaintiff  until  after  his 
claim  for  a  refund  was  barred,  whereupon  he 
procured  an  allowance  from  the  county  board 
of  supervisors  for  the  excess,  and  on  the  re- 
fosal  of  the  auditor  to  draw  a  warrant  therefor 


Instituted  mandamos  proeedQccs  to  compd  the 
auditor  to  issue  the  warrant,  plaintUf  is  not 
entitled  to  relief  in  such  pro^edings,  nnder 
Code  Civ.  Proc.  {  338,  providing  for  granting 
relief  in  certain  cases  on  the  ground  of  mistake. 

Commissioners'  Decision.  Department  2. 
Api>eal  from  Superior  Court,  Madera  Coun- 
ty;  W.  M.  Conley,  Judge. 

Petlti(m  by  Bobert  Perrin  againrt  A.  8. 
Honeycutt,  as  auditor  of  ICadera  county,  for 
writ  of  mandamus.  From  a  judgment  for 
defendant,  plaintiff  appeals.    Affirmed. 

W.  H.  Larew,  for  appelant.  B.  B.  Fow- 
ler, for  respondent 

COOPER,  O.  Defendant's  demurrer  to  the 
plaintiff's  verified  petition  for  a  writ  of  man- 
date was  sustained,  and  judgment  entered  hi 
favor  of  the  defendant  Philntlff  appeals 
from  the  judgment 

It  appears  from  the  petition  that  the  de- 
fendant is,  and  was  at  all  times  named  there- 
in, the  county  auditor  of  Madna  county; 
that  on  the  2d  day  of  October,  1901,  by  rea- 
son of  an  error  and  mistake  made  by  defend- 
ant, as  auditor,  in  his  estimate  of  the  amoimt 
necessary  to  redeem  certain  real  estate  sit- 
uate in  Madera  county,  and  which  had  been 
sold  to  the  state  for  delinquent  taxes,  the 
plaintiff  paid  to  the  county  treasurer  of  said 
county  $533.89  in  penalties  for  dellnqneDC; 
in  excess  of  what  was  required  by  law,  and 
In  excess  of  what  was  due,  for  the  purpose 
of  redeeming  the  said  land;  that  plalntlfl  did 
not  know  of  the  said  error  and  mistake  hi 
the  defendant's  estimate,  and  that  the  said 
sum  was  paid  by  reason  of  the  said  mistake 
in  the  auditor's  estimate,  and  not  otherwise; 
that  the  mistake  was  not  discovered  by 
plaintiff,  and  he  did  not  know  of  the  same, 
until  January,  1903,  and  immediately  upon 
discovering  said  mistake  in  paying  said  ex- 
cess plaintiff  made  a  demand  upon  the  board 
of  supervisors  of  said  county  that  the  said 
sum  be  refunded  to  him;  that  on  the  6tb  day 
of  March,  1903,  plaintiff  filed  his  claim,  duly 
itemized,  showing  in  detail  the  said  error 
or  mistake,  which  claim  was  duly  verified 
as  required  by  statute,  and  in  due  form; 
ttiat  thereupon  on  said  last-named  day  the 
board  of  supervisors  made  an  order  that  the 
said  sum  be  refunded  to  plaintiff,  and  di- 
recting the  defendant  to  draw  his  warrant 
upon  the  county  treasurer  therefor;  that  the 
said  order  has  tieen  duly  presented  to  de- 
fendant, and  demand  made  upon  him  that 
he  draw  his  warrant  in  favor  of  plaintiff,  at 
directed  by  the  said  order  of  the  board  of 
supervisors,  but  defendant  refused  and  still 
refuses  to  draw  the  said  warrant  or  obey 
the  order  so  made  by  the  said  board  of  8upe^ 
visors.  A  copy  of  the  auditor's  estimate 
showing  the  total  amount  necessary  to  re- 
deem to  be  $4,643.80,  and  the  error  or  excess 
of  $533.89,  is  annexed  to  the  claim  of  plahh 
tiff  so  filed  with  the  board  of  supervlsois, 
and  is  made  an  exhibit  to  the  petition.  The 
defendant's  demurrer  to  the  petition  vts  o^ 
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on  the  ground  "tbat  the  petition  does  not 
state  facts  snfiSclent  to  show  that  plaintiff 
Is  entitled  to  tbe  writ  and  that  the  proceed- 
ing Is  barred  by  the  provisions  of  section 
3804  of  the  Political  Code,  as  amended  In 
the  year  1901  (St.  1901,  p.  648);  also  by  the 
provisions  of  section  40  of  the  county  gov- 
ernment act  of  the  year  1897." 

The  defendant,  as  auditor,  was  Justifled  In 
refusing  to  draw  his  warrant  for  the  amount 
if  the  board  had  no  power  to  allow  the  claim. 
The  hoard  of  supervisors  Is  an  Inferior  tri- 
bunal of  limited  and  special  powers.  Its  sole 
power  to  allow  claims  is  that  given  by  stat- 
ute. Plaintiff's  claim  is  based  upon  section 
3804  of  the  Political  Code,  which  provides: 
"Any  taxes,  penalties  or  costs  thereon  paid 
more  than  once  or  erroneously  or  illegally 
collected,  or  any  taxes  paid  upon  an  assess- 
ment In  excess  of  the  actual  cash  value  of 
the  property  so  assessed  by  reason  of  a  cler- 
ical error  of  the  assessor,  as  to  tbe  excess 
in  such  cases,  or  any  tax  paid  upon  an  er- 
roneous assessment  of  Improvements  on  real 
estate  not  in  fact  in  existence  when  said 
tax  became  a  lien,  may,  by  order  of  the 
board  of  supervisors,  be  refunded  by  the 
county  treasurer:  •  •  •  provided  fur- 
ther, however,  that  no  order  of  the  board 
of  supervisors  to  refund  taxes,  penalties  or 
costs  shall  be  made  except  upon  a  verified 
claim  therefor  filed  within  six  months  after 
the  making  of  the  payment  sought  to  be  re- 
funded, or,  in  the  case  of  a  double  payment 
of  taxes  within  two  years  after  such  pay- 
ment." Section  40  of  the  county  government 
act  of  1887  (St.  1897,  p.  470)  provides  that 
the  board  of  supervisors  must  not  allow  any 
claim  In  favor  of  any  person  against  the 
county  unless  upon  a  properly  itemized  and 
verified  claim  "presented  and  filed  vrlth  the 
dork  of  the  board  within  a  year  after  the 
last  Item  of  the  account  or  claim  accrued." 
The  claim  of  plaintiff  was  filed  and  present- 
ed more  than  one  year  after  it  accrued,  and 
hence  the  board  not  only  had  no  power,  but 
was  e:g>res8ly  prohibited  from  allowing  it. 
It  bad  no  power  to  dispense  with  the  express 
mandates  of  the  statute.  It  was  said  by  this 
court  In  Carroll  v.  Siebenthaler,  37  Cal.  196: 
"If  a  claim  Is  barred  and  extinguished,  the 
board  has  no  more  authority  to  allow  it  than 
one  that  has  not  accrued.  Tbe  statute  is  not 
merely  advisory  to  the  board,  but  it  Is  per- 
emptory, commanding  the  board  not  to  al- 
low, and  the  other  officers  not  to  pay,  claims 
that  are  barred  and  extinguished.  It  was 
not  intended  that  the  board  should  have  pow- 
er under  the  act  to  allow  tbe  claims  of 
friends  and  reject  those  of  enemies,  which 
were  not  presented  within  the  statutory  peri- 
od. Tbe  rule  of  the  statute  is  inflexible  and 
peremptory.  The  nonpresentation  of  the 
claim  within  the  year  extinguishes  It.  It  is 
not  only  the  right,  but  it  is  the  duty,  of  the 
auditor  and  treasurer  to  disregard  an  order 
which,  upon  its  face,  appears  to  be  without 
tbe  Jurisdiction  of  the  board  of  supervisors." 


Appellant  claims. that  the  cause  of  action 
is  one  for  relief  on  the  ground  of  mistake, 
and  that  It  comes  within  the  provisions  of 
section  338,  Code  Civ.  Proa,  and  he  relies 
upon  Hayes  v.  County  of  Los  Angelest  99 
Cial.  74,  33  Pac.  766.  That  case  was  an  ac- 
tion brought  in  the  superior  court  to  recover 
money  paid  without  consideration  and  by 
mistake.  The  board  of  Bupervisors  had  re- 
jected the  claim,  and  the  power  of  the  board 
to  allow  a  claim  in  such  case  Is  not  discussed. 
The  case  Is  not  in  conflict  with  what  has 
here  been  said.  This  Is  a  proceeding  to  ob- 
tain a  peremptory  writ  to  compel  defendant 
to  perform  a  duty.  It  was  not  his  duty  to 
draw  a  warrant  for  a  claim  which  the  board 
of  supervisors  bad  no  authority  to  allow. 
Tbe  writ  of  mandate  cannot  be  used  to  ob- 
tain relief  on  the  ground  of  fraud  or  mistake. 
When  it  Is  applied  for,  there  must  be  a  clear 
case  to  "compel  the  performance  of  an  act 
which  the  law  specially  enjoins  as  a  duty 
resulting  from  an  ofllce,  trust  or  station." 

It  is  not  necessary  to  decide  as  to  the  con- 
stitutionftlity  of  section  3804  of  the  Political 
Code,  as  the  board  was  prohibited  from  al- 
lowing the  claim  by  the  county  government 
act.  If  the  section  is  unconstitutional,  it 
would  seem  that  the  plaintiff  could  not  In 
any  case  recover  upon  his  claim. 

We  advise  that  the  jndgment  be  afllrmed. 

We  concur:    HARBISON.  C;  CHIPMAM, 


For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  is  affirmed:  McFAR- 
LAND,  J.:  HENSHAW,  J.;  LOBIGAN,  J. 


M  Cat.  tt 
PEOPLE  V.  MOBAN.    (Or,  1,091.)* 
(Supreme  (Tourt  of  C!alifomia.    July  2,  1004.) 

HOMICIDE — COBFirS  DELICTI— CONSPIBACT—KV- 
IDEKCE  —  SUFFICIENCY  —  COItPETENCT  —  DT- 
IKG  DECI^ARATIONS  —  DEPOSITIONS  OH  PBE- 
LIHINABY  EXAMINATION— WITNESSES— CB0S8- 
CXAMINATION— TBIAI.  —  INSTBUCTIONS— IIIS- 
CONDDCT  OF  COUNSEL  —  CBIMINAL  LAW  — 
BIOHT  TO  SPEEDY  TBI AL— CAUSE  FOB  POST- 
PONEMENT. 

1.  The  corpus  delicti  in  homicide  is  fully  es- 
tablished when  It  is  shown  that  a  human  being 
has  been  deprived  of  life  by  criminal  agency. 

2.  The  corpus  delicti  being  established,  extra- 
judicial admissions  of  defendant  that  he  went 
with  the  person  who  actually  did  the  killing 
to  the  scene  of  the  murder  are  competent  to 
show  that  he  was  a  participant  in  the  crime. 

3.  A  conspiracy  may  he  proved  by  circumstan- 
ces, and,  when  the  circumstances  tend  to  prove 
a  conspiracy,  it  is  for  the  jury,  and  not  the 
court,  to  determine  their  sufficiency  to  prove 
that  fact  beyond  a  reasonable  doubt. 

4.  In  homicide,  evidence  held  Bufficient  to  sus- 
tain a  conviction  on  the  theory  of  a  conspiracy 
l)otween  defendant  and  others  with  the  one 
who  actually  did  the  killing. 

5.  It  is  not  an  unreasonable  exerxrise  of  the 
discretion  necessarily  inherent  in  a  trial  court 
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to  set  a  criminal  case  for  a  Monday,  rather 
than  for  the  preceding  Saturday,  which  was  the 
first  day  on  which  it  could  have  been  set,  and 
on  which,  owing  to  the  pendency  of  another 
case,  it  could  not  be  assumed  with  confidence 
that  the  trial  could  proceed;  and  the  court's 
action  in  so  doing  was  not  a  violation  of  Const, 
art.  1,  S  IS,  guarantying  to  every  person  ac- 
cused of  crime  a  speedy  trial,  nor  of  Pen.  Code, 
I  1382,  providing  that,  nnless  good  cause  to  the 
contrary  be  shown,  the  court  must  dismiss  the 
prosecution  of  a  defendant  who  Is  not  brought 
to  trial  within  60  days  after  the  filing  of  the 
Information,  although  more  than  60  days  had 
elapsed  from  the  fihng  of  the  information. 

6.  Nor  is  the  suspension  of  criminal  trials 
<Iuring  the  week  following  Christmas  an  nn- 
reasonable  proceeding,  or  a  violation  of  the 
rights  guarantied  by  the  Constitution  and  stat- 
ute. 

7.  Nor  is  a  defendant  whose  trial  Is  neces- 
sarily delayed  by  unusual  conditions  entitled 
to  complain,  under  the  Constitution  and  Code, 
that  a  greater  number  of  the  departments  of  the 
superior  court  than  usually  suffice  are  not  as- 
signed for  criminal  cases. 

8.  The  fact  that  a  defendant  Jointly  charged 
with  another  had  demanded  and  been  accord- 
ed a  separate  trial  was  good  cause  for  the  post- 
ponement of  such  trial  to  a  date  when  the  court 
might  safely  assume  that  the  trial  of  the  code- 
fendant  would  be  concluded ;  and  the  action  of 
the  court  in  granting  such  postponement  did  not 
infringe  Const,  art.  1,  I  13,  guarantying  to  per- 
sons accused  of  crime  a  Bi>eedy  trial,  or  Pen. 
Code,  {  1882,  providing  that,  unless  good  cause 
to  the  contrary  he  shown,  prosecutions  must  be 
dismissed  when  the  defendant  is  not  brought  to 
trial  for  60  days  after  the  filing  of  the  in£>rma- 
tion,  although  the  case  was  not  brought  to  trial 
within  the  60  days,  where  the  case  of  the  co- 
defendant  was  brought  to  trial  within  that 
time. 

9.  An  accomplice  may  aid  and  abet  In  the 
commission  of  a  crime  without  taking  physical 
part  in  the  actual  violence. 

10.  An  Instmodon  to  return  a  verdict  of  not 
guilty  in  homicide  cannot  be  given  under  any 
circumstances. 

11.  In  homicide,  a  modification  of  an  instruc- 
tion stating  the  hypothesis  upon  which  defend- 
ant claimed  an  acquittal,  and  reminding  the 
jury  that  it  was  exclusively  for  them  to  deter- 
mine whether,  and  for  what  purpose,  and  to 
what  extent,  if  any,  defendant  was  connected 
with  the  persons  committing  the  act,  was  proi>- 
er. 

12.  It  is  not  necessary  for  the  court,  in  in- 
structing the  jury  in  homicide,  to  charge  that 
the  presumption  of  innocence  is  "an  instru- 
ment of  proof,"  and  "evidence"  in  favor  of  de- 
fendant. 

13.  In  homicide,  requested  instructions  fully 
covered  by  the  charge  of  the  court  are  properly 
refused. 

14.  In  homicide,  where  defendant  did  not  do 
the  killing,  bat  was  present  with  the  one 
who  did  do  it  at  the  time,  and  there  was  evi- 
dence of  a  conspiracy  connecting  him  therewith, 
dying  declarations  of  deceased  as  to  who  did 
the  shooting  were  admissible  against  defend- 
ant. 

15.  An  admission  of  defendant  that  he  was 
present  at  the  scene  of  the  murder  made  his 

grevious  denials  of  that  fact  evidence  against 
im. 

16.  In  homicide,  testimony  of  deponent's  fa- 
ther that  he  had  taken  deponent  to  Mexico  for 
her  health,  and  left  her  there  with  her  mother, 
and  refused  to  let  her  return  with  him,  and 
his  testimony  of  the  intention  of  the  mother 
with  respect  to  the  duration  of  deponent's  stay 
in  Mexico,  was  material  and  competent  for 
the  purpose  of  laying  a  foundation  for  the  in- 
troduction of  deponent's  deposition  taken  on 
tne  preliminary  hearins. 


17.  QThe  presumption  is  that  an  official  iatj, 
snch  as  the  certification  of  a  deposition,  has 
been  duly  performed ;  and  a  defendant  who 
seeks  to  obtain  a  review  of  a  ruling  admitting 
the  deposition  on  the  ground  that  the  cer- 
tificate is  not  in  due  form  must  see  that  the 
certificate  is  put  into  the  record. 

18.  In  homicide,  where  several  defendants  were 
jointly  indicted,  and  all  were  examined  and 
were  present  at  the  preliminary  hearing,  a 
deposition  consisting  of  the  testimony  of  a  irit- 
ness  before  the  committing  magistrate  was  not 
rendered  inadmissible  on  the  separate  trial  of 
one  of  the  defendants  because  a  part  of  the  tes- 
timony contained  therein  was  given  on  cross- 
examination  by  counsel  for  a  codefendant 

19.  In  homicide,  where  the  crime  was  commit- 
ted in  pursuance  of  a  conspiracy  to  kill  a 
"scab,"  testimony  of  defendant's  statement  at 
the  time  that  some  one  had  spoken  of  going  out 
"to  get  a  scab"  was  admissible ;  the  words  hav- 
ing been  spoken  in  his  presence,  and  he  having 
Immediately  acted  upon  the  suggestion  by  go- 
ing with  the  others  after  the  scab. 

2D.  In  homicide,  where  a  witness  had  stated 
that  he  had  never  heard  anything  a^iainst  de- 
fendant's character  for  peace  and  quietness,  it 
was  proper  for  the  prosecuting  attorney  to  ask, 
on  cross-examination,  whether  he  had  heard  of 
defendant's  having  tieen  arrested  for  distorbiog 
the  peace  within  the  previous  18  months. 

21.  In  homicide,  it  was  not  misconduct  for  the 
prosecuting  attorney,  in  cross-examining  a  wit- 
ness testifying  to  defendant's  character,  to  ask 
if  he  had  not  heard  that  defendant  had  beea 
arrested  for  vagrancy  and  diatnrbin^  the  ^eaoe, 
where,  on  objection  being  made,  he  immediately 
withdrew  so  much  of  the  question  as  related  to 
the  arrest  for  vagrancy. 

22.  Code  Civ.  Proc.  i  2061,  providing  that  Utt 
jury  are,  on  all  proper  occasions,  to  be  in- 
structed that  the  testimony  of  an  accomplice 
should  be  viewed  with  distrust,  and  the  evi- 
dence of  the  oral  admissions  of  a  party  with 
caution,  is  repugnant  to  the  constitationai  in- 
junction against  judges  charging  as  to  matters 
of  fact. 

Beatty,  0.  J.,  and  Henshaw,  J.,  dissenting 
in  part. 

In  Bank.  Appeal  from  Superior  Court, 
City  and  County  of  San  Francisco;  William 
P.  Lawlor,  Judge. 

Thomas  Moran  was  convicted  of  murder, 
and  appeals.    Affirmed. 

George  D.  CoUiua,  for  appellant  V.  6. 
Webb,  Atty.  Gen.,  and  C.  N.  Post,  Aast 
Atty.  Gen.  (P.  F.  Dunne^  of  coniuel),  for  the 
People. 

BEATTY,  C.  J.  The  defendant  and  three 
others — Buckley,  Donnelly,  and  Duncan- 
were  Jointly  accused  of  the  mm^er  of 
George  W.  Rice.  They  demanded  and  were 
accorded  separate  trials,  and,  Bnckley,  Don- 
nelly, and  defendant  having  been  convicted, 
they  hare  prosecuted  their  separate  appeals 
to  this  court  The  opinions  of  the  court  af- 
firming the  judgments  in  the  cases  of  Peo- 
ple V.  Buckley  and  People  v.  Donnolly  are 
reported  In  77  Pac  169,  177.  They  show. 
as  does  the  record  In  this  case,  that  Bice 
was  deliberately  murdered.  So  far  there  has 
never  been  any  doubt  or  room  for  controve^ 
sy,  but  there  has  all  along  been  a  serions 
question  as  to  the  Identity  of  the  slayer,  and 
as  to  the  identity  and  number  of  his  accom- 
plices.   Tlie  theory  of  the  prosecntton  has 
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be«n  that  tbe  murder  was  committed  In  pur- 
suance of  a  conspiracy,  that  Buckley  -was  the 
one  who  Inflicted  the  fatal  wounds,  and  that 
Connolly,  Duncan,  and  this  defendant  were 
hla  confederates.  In  Buckley's  case  the  ef- 
fort of  the  defense  -was  to  show  that  not 
he,  but  a  person  called  "China  Copeland," 
was  the  slayer.  In  the  present  case,  as  in 
the  case  of  Donnelly,  the  defense  was  that 
there  was  no  evidence  of  a  conspiracy  to 
kill  Itice,  and  that,  whoever  may  have  been 
the  slayer,  the  defendant  had  no  share  in 
the  crime,  or,  if  there  was  a  conspiracy,  that 
he  had  no  part  In  It  This  defense,  which 
failed  before  the  Jury,  is  strongly  reasserted 
here,  and  it  is  contended  in  behalf  of  the 
defendant  that  there  is  no  evidence  in  the 
record  which,  conceding  it  to  be  true,  will 
sustain  the  verdict  convicting  him  of  the 
murder. 

The  conceded  facts  of  the  case  are  that 
Rice  was  a  machinist  who  during  a  strike 
was  working  at  a  shop  on  First  street,  near 
Howard,  in  the  city  of  San  Francisco.  On 
October  U,  1901,  at  5:80  p.  m.,  he  left  the 
shop  for  the  purpose  of  returning  to  his 
home,  near  Twentieth  and  Howard.  At  the 
comer  of  First  be  boarded  a  Howard  street 
car,  and  took  a  seat  in  the  central  or  inclosed 
compartment.  The  man  who  shot  him,  with 
at  least  two  others,  boarded  the  same  car 
at  some  point  on  its  way  to  Twentieth  street, 
and  took  their  places  outside  of  the  inclosed 
section.  From  a  point  at  least  as  far  down 
town  as  Tenth  street  the  man  who  did  the 
shooting  and  the  man  who  fled  in  his  com- 
pany from  the  scene  of  the  murder  stood 
on  the  step  on  the  left  side  of  the  open  sec- 
tion in  front  of  the  car;  the  shooter  in  front, 
and  his  companion  by  the  middle  stanchion 
behind  him.  At  a  point  near  Nineteenth 
street  the  third  man  moved  from  the  position 
he  had  been  occupying  to  a  central  position 
on  the  step  extending  along  the  left  side 
of  the  open  section  at  the  rear  of  the  car. 
When  the  car  stopped  on  the  intersection 
of  Twentieth  and  Howard,  it  was  headed 
south.  Rice  stepped  o£C  on  the  left  or  east- 
em  side  at  the  rear  of  the  closed  section, 
and  started  in  a  southeasterly  direction,  on 
Ills  way  to  his  home.  He  had  reached  a 
point  about  opposite  the  center  of  the  closed 
section  of  the  car,  when  the  man  who  bad 
posted  himself  on  the  rear  step  rushed  up 
behind  him,  and  commenced  beating  him 
over  the  head  with  a  loaded  billy.  After  re- 
ceiving several  blows,  by  which  his  scalp 
-was  seriously  lacerated,  he  sunk  or  fell  to 
the  ground.  While  this  beating  was  in  pro- 
gress, the  two  men  who  had  been  standing 
on  the  front  step  of  the  car  approached  the 
spot  where  Rice  fell,  and,  when  he  had  fall- 
en, the  one  who  had  occupied  the  front  posi- 
tion on  the  step  shot  him  four  times  with  a 
pistol.  After  the  second  shot  the  man  who 
did  the  clubbing  ran  down  Twentieth  street 
towards  Shotwell — a  street  parallel  to  and 
east  of  Howard.    After  the  fourth  shot  the 


other  two  ran  together  In  the  same  direc- 
tion. The  course  of  the  first  man  who  ran 
is  not  traced  beyond  the  intersection  of  Shot- 
well.  The  others  ran  together  to  Shotwell, 
thence  to  Nineteenth,  and  thence  to  Folsom, 
where  they  separated.  So  far  the  facts  are 
clear  and  undisputed,  and  they  leave  no 
room  for  doubt  that  Rice  was  the  victim  of 
a  deliberate  and  cruel  murder.  But  as  above 
stated,  counsel  for  defendant  contends  that 
there  Is  not  a  shadow  of  evidence  to  connect 
him  with  the  crime. 

We  think  that  In  this  part  of  his  argument 
counsel  has  permitted  himself  to  indulge  in 
some  extravagance  of  statement  as  to  what 
the  evidence  shows,  or  rather  as  to  what  It 
falls  to  show.  He  asserts,  for  Instance,  In 
a  number  of  places  and  la  connection  with 
various  points  of  his  argument,  that  there  is 
absolutely  no  evidence,  arfde  from  Moran's 
admissions,  which  be  claims  are  incompetent, 
that  he  was  at  the  scene  of  the  murder.  But 
the  truth  is  that,  besides  his  own  admission 
of  the  fact,  the  competency  of  which  as  evi- 
dence against  him  Is  undoubted,  there  is  the 
positive  evidence  of  Mr.  Flatt  and  Arthur 
Cleve  that  Moran  was  the  person  who  stood, 
at  the  middle  stanchion  on  the  front  step,, 
that  Buckley  was  the  man  who  stood  In  front 
of  blm  on  the  same  step,  that  they  left  their 
positions  when  the  clubbing  commenced, 
that  Moran  stood  by  while  Buckley  shot 
Elce,  and  that  they  ran  away  together.  The 
contention  that  Moran's  admission  that  he 
went  with  Buckley  to  the  scene  of  the  mur- 
der was  incompetent  evidence  is  based  upon 
the  proposition  that  proof  of  his  presence 
tliere  was  essential  to  the  establishment  of 
the  corpus  delicti,  for  which  purpose  extra- 
judicial admissions  are  not  received.  But 
the  corpus  delicti  was  fully  established  when 
it  was  shown  that  a  human  being  had  been 
deprived  of  life  by  criminal  agency,  and  of 
that  there  was  never  any  doubt.  The  proof 
that  Moran  was  present  at  the  time  of  the 
murder  was  distinct  from  the  proof  of  the 
murder  itself,  and  for  the  distinct  purpose  Of 
showing  that  he  was  a  participant  in  the 
crime,  and  to  this  point  his  admissions  were 
entirely  competent 

There  is,  in  short  no  room  for  controversy 
as  to  the  fact  that  Moran  accompanied 
Buckley  to  the  place  where  the  murder  was 
committed,  and  there  was  the  clear  and  posi- 
tive evidence  of  two  witnesses  who  had  the 
best  opportunity  of  observing  that  he  left 
the  car  at  the  same  time  Buckley  did,  stood 
by  while  he  fired  four  shots  into  the  pros- 
trate body  of  Bice,  and  fled  from  the  scene 
in  his  company.  Other  testimony  showed 
that  tb^  continued  together  as  far  as  Nine- 
teenth and  Folsom.  When  Buckley  was 
overtaken  and  arrested,  he  asserted  his  inno- 
cence, and  called  upon  Moran  to  exonerate 
him,  but  Moran  denied  being  present  when 
the  shooting  occurred;  asserting  that  at  the 
time  of  the  murder  he  was  at  a  restaurant 
downtown.    This  denial  he  repeated  after- 
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'warda  In  the  presence  of  Donnelly,  but  finally 
he  admitted  that  during  the  afternoon  of  the 
day  of  the  murder  he  and  his  three  co-de- 
fendants had  been  drinking  together  at  a  sa- 
loon, comer  of  Zoe  and  Brannan  streets; 
that  be  was  well  acquainted  with  Buckley, 
but  only  slightly  acquainted  with  Donnolly 
and  Duncan;  that  while  In  the  saloon  some- 
thing was  said  about  going  out  to  the  Mission 
to  "get  a  scab,"  or  to  "do  up  a  scab";  that  the 
four  then  proceeded  to  the  comer  of  Second 
and  Howard,  where  Duncan  left  them  to  go 
home;  that  he  and  Donnolly  stood  on  one 
Bide  of  the  street,  and  Buckley  on  the  other; 
that  presently  a  man  was  seen  ranning  up 
Howard  from  First;  that  he  understood  this 
to  be  the  signal  that  the  scab  was  on  the  car 
then  coming  up  from  First;  that  he  and  Don- 
nolly then  boarded  that  car  on  the  right-band 
side,  and  Buckley  on  the  left;  that  when  the 
car  stopped  at  Twentieth  and  Howard  he  got 
otr  on  the  right-hand  side,  and  when  he 
heard  the  shooting  he  ran  away,  because  he 
did  not  want  to  be  mixed  up  In  anything  like 
that  This  statement,  it  will  be  seen,  is  In 
important  particulars  contradicted  by  the  evi- 
dence of  Piatt  and  Cleve,  who  testified  posl- 
tirely  that  Moran  was  on  the  same  side  of 
the  car  with  Buckley,  and  close  to  him  on  the 
step;  that  he  stood  by  him  while  he  was 
shooting,  and  accompanied  him  in  his  flight; 
and  these  are  all  circumstances  strongly  tend- 
ing to  prove  that  the  two  were  acting  in  pur- 
suance of  a  common  purpose.  Added  to  this, 
there  was  another  circumstance  testified  to 
by  Arthur  Cleve,  to  which  the  Jury  may  have 
attached  importance  as  evidence  of  a  thor- 
ough concert  between  Buckley,  Moran,  and 
the  unldentifled  wlelder  of  the  cinb.  As  the 
car  approached  Twentieth  street  it  made  oc- 
casional stops,  and  on  these  occasions  Moran, 
according  to  Cleve,  would  leave  his  position 
on  the  step,  walk  out  Into  the  street,  take 
an  observation  of  the  rear  portion  of  the  car, 
and  then  resume  his  position  on  the  step. 
Another  witness  noticed  that  the  man  who 
did  the  clubbing,  after  posting  himself  on  the 
rear  step  at  Nineteenth  street,  assumed  a 
crouching  position  for  the  purpose  of  observ- 
ing the  situation  in  front  It  may  be  that  the 
evidence  is  not  conclusive  as  to  a  conspiracy 
between  these  parties  to  take  Rice's  life,  but 
that  certainly  was  its  tendency;  and  it  was 
for  the  jury,  not  for  this  court,  to  determine 
its  sufficiency  to  prove  the  fact  beyond  a  rea- 
sonable doubt.  A  conspiracy  may,  and  gen- 
erally must,  be  proved  by  circumstances; 
and,  if  the  circumstances  tend  to  prove  a 
conspiracy,  it  is  for  the  Jury,  not  the  court, 
to  determine  whether  they  are  consistent 
with  a  reasonable  hypothesis  of  Innocence. 
It  is  certainly  possible  that  Moran  accompa- 
nied Buckley  from  Zoe  and  Brannan  to 
Twentieth  and  Howard  for  no  other  purpose 
than  to  witness  the  beating  of  a  "scab,"  as 
he  claims;  but  It  cannot  be  held,  as  matter 
of  law,  that  the  evidence  was  wholly  Insuffi- 
cient to  warrant  the  Jury  In  putting  a  worse 


construction  upon  his  actions.  Counsel  cites 
a  number  of  cases,  including  People  v.  Ste- 
vens, 08  Cal.  114,  8  Pac.  712,  People  v.  Cree- 
gan,  121  Cal.  600,  53  Pac.  1082,  and  Hlcka  v. 
United  States,  150  U.  8.  442,  14  Sup.  Gt  14i 
37  L.  Ed.  1137,  in  which  It  was  held  that  the 
evidence  was  insufficient  in  law  to  prove 
guilt,  but  In  none  of  the  cases  cited  was  the 
evidence  so  strong  as  in  this  case. 

In  the  foregoing  statement  It  will  be  ob- 
served that  Piatt's  testimony  to  the  effect 
that  Moran  did  the  dabbing  is  not  adverted 
to.  The  reason  Is  that  I  am  convinced  that 
In  this  particular  be  was  mistaken,  and  it 
must  be  conceded  that  his  mistake  In  this 
particular  Is  an  Impeachment  of  his  accuracy 
In  other  particulars;  but  It  Is  a  matter  of 
common  experience  in  cases  of  this  character 
to  find  witnesses  of  unquestionable  veracity 
differing  in  minor,  and  often  In  most  impor- 
tant, details.  In  this  case  I  have  accepted 
the  evidence  of  the  witness  Piatt  only  so  far 
as  it  is  corroborated  by  Cleve,  I.  e.,  as  to  the 
Identity  of  Moran  with  the  man  who  stood 
on  the  step  next  to  Buckley,  who  left  the  car 
with  him,  or  Just  before  him,  and  who  fled 
In  bis  company.  Tbat  Buckley  was  the  man 
who  stood  on  the  front  of  the  step  and  who 
did  the  shooting  was  proved  by  clear,  and  in 
this  case  uncontradicted,  testimony. 

Most  of  the  legal  propositions  advanced  by 
counsel  for  appellant  in  support  of  his  con- 
tention that  the  verdict  in  this  case  is  not 
sustained  by  the  evidence  and  that  It  is 
against  law  are  correct  and  undeniable,  but 
he  Ignores  several  Important  features  of  the 
evidence,  which,  when  considered  in  connec- 
tion with  the  rest,  were  sufficloit.  In  point  of 
law,  to  warrant  the  Inference  that  Moran 
had  conspired  with  Buckley  and  others  to 
take  Rice's  life.  We  most  assume  that  such 
was  the  conclusion  of  the  Jury,  for  otherwise 
they  would  have  brought  In  a  verdict  of  not 
guilty,  under  the  Instructions  of  the  court, 
which  contained  the  substance  of  every  legal 
proposition  for  which  counsel  is  here  ctm- 
tendlng,  excepting  that  in  relation  to  the  cor- 
pus delicti,  above  shown  to  be  untenable. 
We  cannot  bold  that  the  verdict  of  the  Jaiy 
is  unsupported  by  the  evidence  or  that  it  is 
against  law. 

We  come  next  to  the  various  assignments 
of  error  Id  the  rulings  of  the  court  The  In- 
formation against  appellant  and  his  codefend- 
ants  was  filed  December  9,  1001,  and  be  was 
not  brought  to  trial  nntil  February  10, 1902. 
03  days  later. 

The  Constitution  guaranties  to  every  per- 
son accused  of  crime  a  speedy  trial  (article  1, 
8  13),  and  this  constitutional  right  Is  further 
secured  by  section  1382  of  the  Penal  Code, 
which  provides  that,  unless  good  cause  to  the 
contrary  be  shown,  the  court  must  order  the 
prosecution  to  be  dismissed  when  a  defend- 
ant whose  trial  has  not  been  postponed  upon 
his  application  Is  not  brought  to  trial  wltfaln 
60  days  after  the  finding  of  the  indictment 
or  filing  of  the  information.    In  this  case  the 
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trial  of  tlie  defendant  was  not  postponed  on 
IilB  application.  He  consented  once  to  a  post- 
ponement (or  1  week  of  the  entry  of  an 
order  aettlng  the  case  for  trial,  but  be  never 
consented  to  a  postponement  of  the  trial  be- 
yond the  60  days,  and  the  court  clearly  erred 
In  denying  his  motion  to  dismiss  the  prose- 
cation,  unless  good  cause  to  the  contrary  was 
abown.  But  we  think  this  was  done.  Tbe 
four  defendants  had  demanded  separate  tri- 
als, and,  if  they  were  tried  In  the  same  court, 
tbe  trials  must  follow  In  succession.  The 
atate  had  elected  to  try  Buckley  flrst,  and  he 
was  brought  to  trial  In  January,  within  the 
60  days.  His  trial  was  protracted,  and  did 
not  end  until  BYiday,  the  7th  of  February. 
Prior  to  that  time,  and  when,  of  course,  it 
could  not  be  certainly  known  when  Buckley's 
trial  would  end,  this  defendant's  case  was 
aet  down  for  trial  on  Monday,  the  lOtb, 
which  was  the  earliest  date  it  could  have 
been  commenced,  unless  it  had  been  pat  down 
for  the  preceding  Saturday.  But  there  could 
have  been  no  certainty  when  the  case  was 
■et  that  Buckley's  case  would  be  ended  on 
Priday,  and  it  was  not  an  unreasonable  exer- 
dae  of  the  discretion  necessarily  inherent  In 
ttao  trial  court  to  set  the  case  for  Monday, 
rather  than  for  the  preceding  Batarday,  the 
last  day  of  tbe  week,  and  a  day  when  It 
could  not  be  assumed  with  any  confidence 
tbat  the  trial  could  proceed.  It  Is  contended 
tlMt  tbe  trial  of  Buckley  might  haye  been 
MKHaer  commenced,  and  therefore  sooner  con- 
cluded, and.  In  this  connection,  complaint  Is 
made  tbat  the  court  dismissed  the  Juty  panel 
and  refused  to  take  up  the  trial  of  criminal 
causes  during  the  week  between  Christmas 
and  New  Tear.  But  it  was  shown  that  there 
waa  an  unusual  congestion  of  criminal  causes 
In  that  department  of  the  superior  court,  ne- 
cessitating the  transfer  of  a  number  of  such 
causes  to  other  departments.  This  prerent- 
cd  the  Buckley  case  from  being  taken  up  at 
once^  though  It  might  bare  been  reached 
sooner  but  for  tbe  boUday.  We  do  not  think 
tbe  suspensioa  of  criminal  trials  daring  the 
weA  following  Christmas  is  an  unreasonable 
proceeding.  Neither  la  a  defendant  whose 
trial  Is  necessarily  delayed  by  unusual  con- 
ditions entitled  to  complain  that  a  greater 
number  of  the  departments  of  the  superior 
court  than  usually  suffice  are  not  assli^ned 
for  criminal  causes.  The  business  of  the 
coort  must  be  arranged  with  reference  to  the 
conditions  ordinarily  prevailing,  and  some- 
what with  reference  to  the  force  of  tbe  dis- 
trict attorney's  office.  If  the  12  departments 
of  the  superior  court  In  San  Francisco  were 
all  to  undertake  the  trial  of  criminal  causes 
at  tbe  same  time,  most  of  them  would  bav^ 
to  get  along  without  tbe  assistance  of  a 
prosecnting  officer.  Besides  all  this,  Buckley 
was  brought  to  trial  within  the  60  days  and 
the  fact  that  this  defendant  jointly  charged 
with  the  same  offense  had  demanded  and 
teen  accorded  a  separate  trial  was  good 
(or  Its  pos4K>nement  to  a  date  when 


the  court  might  safely  assume  tbe  Buckley 
case  would  be  concluded.  In  the  cases  cited 
by  appellant  (People  v.  Morlno,  8S  Cal.  615, 
24  Pac.  892;  People  v.  Buckley,  116  Cal.  146, 
47  Pac.  1009;  and  Ex  parte  Bergerow,  133 
Cal.  349,  65  Pac.  828,  56  L.  E.  A.  613,  85  Am. 
St  Bep.  178),  no  good  cause  was  shown  for 
delaying  the  trial. 

The  court  did  not  err  In  modifying,  before 
giving,  defendant's  requested  instruction  No. 
B.  The  Instruction,  as  drawn,  was  to  the 
effect  that  an  accomplice  is  one  who  not  only 
aids  by  bis  presence  or  otherwise  In  the  com- 
mission of  an  offense,  but  Is  also  a  partici- 
pant of  tbe  criminal  purpose  of  the  perpe- 
trator. The  modification  was  merely  a  state- 
ment to  the  effect  that  an  accomplice  may 
aid  and  abet  without  taking  physical  part  in 
the  actual  violence — a  perfectly  correct  state- 
ment of  tbe  law,  which  could  not  possibly 
have  operated  to  the  prejudice  of  defendant's 
rights. 

Defendant's  requested  Instruction  No.  6 
was  an  instruction  to  return  a  verdict  of  not 
guilty,  and  was  properly  refused  for  the  rea- 
sons above  given  in  discussing  the  evidence, 
and  for  the  additional  reason  that  It  Is  an  In- 
struction which  our  courts  are  not  authorized 
to  give  under  any  circumstances.  People  v. 
StoU  (Cal.)  77  Pac.  81& 

Defendant's  requested  Instruction  No.  7, 
to  the  effect  that  there  was  no  evidence  of  a 
conspiracy  on  his  part  to  murder  Rice,  was 
properly  refused.  There  was  evidence  strong- 
ly tending  to  prove  the  conspiracy,  as  has 
been  shown  in  the  foregoing  statement 

Tbe  court,  at  the  request  of  the  defendant, 
gave  the  following  Instruction:  "Tou  are 
Instructed  that  if  the  evidence  In  this  case 
does  not  satisfy  your  minds  beyond  all  rea- 
sonable doubt  tbat  tbe  defendant,  Moran, 
was  a  party  to  a  consipracy  to  murder  the 
deceased,  George  W.  Bice,  your  verdict  must 
be  that  the  defendant  Is  not  guilty.  And  you 
are  further  Instructed  that  If  the  defendant 
was  merely  present  to  witness  the  murder. 
If  any,  or  to  witness  a  beating  or  a  fight, 
and  did  nothing  to  aid  and  abet  the  person 
or  persons  committing  the  act,  then  your  ver- 
dict must  be  that  the  defendant  Is  not 
guilty."  To  which  the  following  was  added 
by  way  of  qualification:  "But  It  is  exclusive- 
ly for  the  Jury  to  determine  whether  the 
defendant  was  present,  and,  If  so,  for  what 
purpose,  If  any,  and  to  what  extent,  if  any, 
he  was  connected  with  the  person  or  persons. 
If  any,  committing  tbe  act.  If  any  was  com- 
mitted." The  Instruction  stated  very  clearly 
the  hypothesis  upon  which  defendant  claim- 
ed an  acquittal.  Tbe  modification  merely 
reminded  tbe  Jury  that  it  was  for  them  to 
determine  whether  the  hypothesis  was  con- 
sistent with  the  evidence.  This  was  not  er- 
ror. 

Defendant's  requested  instruction  No.  13 
contained  a  correct  statement  as  to  the  bur- 
den of  proof,  and  a  correct  definition  of  "rea- 
sonable doubt"    It  was  refused  by  the  court 
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upon  tbe  Kronnd  that  It  was  covered  by  the 
charge  of  the  conrt  We  think  this  is  tme. 
Although  the  language  used  by  the  court  In 
Its  charge  is  not  Identical  with  that  con- 
tained In  the  requested  Instruction,  it  em- 
braces everything  essential,  and  states  the 
doctrine  with  great  f ollness  in  the  form  often 
approved  by  this  court 

The  defendant's  requested  Instructions  16 
and  28  were  refused  by  tbe  court  on  the 
ground  that  they  were  covered  by  the  charge. 
They  related  to  the  presumption  of  inno- 
cence and  contained  nothing  beyond  what 
was  fully,  and  with  some  repetition,  includ- 
ed in  the  charge  of  the  court,  except  that 
they  stated  that  the  presumption  of  inno- 
cence was  "an  instrument  of  proof,"  and 
was  "evidence"  In  favor  of  the  defendant 
It  Is  true  that  law  writers  and  Judges,  in 
discussing  tbe  foundation  of  the  doctrine 
that  persons  accused  of  crime  are  presumed 
to  be  innocent  until  proven  guilty,  have  some- 
times said  that  the  presumption  is  in  the 
nature  of  evidence,  or  an  instrument  of 
proof,  but  it  has  never  been  deemed  neces- 
sary to  go  into  a  disquisition  upon  the  foun- 
dation of  the  doctrine  in  instructing  a  Jury. 
In  the  case  of  Coffin  v.  United  States,  156 
17.  S.  432,  15  Sup.  Ct  394,  39  L.  Ed.  481,  the 
language  cited  from  the  opinion  at  page  460. 
156  U.  S.,  page  460.  15  Sup.  Ct,  39  Lw  Kd. 
481,  was  merely  a  portion  of  the  court's 
comment  upon  the  ruling  of  the  trial  Judge 
refusing  to  instruct  the  Jury  that  tbe  law 
presumes  an  accused  person  to  be  Innocent 
until  proven  guilty.  There  was  no  such  re- 
fusal or  omission  in  this  case.  Tbe  court 
charged  thp  Jury  as  follows:  "In  tjhe  absence 
of  such  proof,  he  must  be  acquitted.  It  is 
the  presumption  of  the  law  that  tbe  defend- 
ant is  Innocent  of  the  crime  charged;  and 
that  presumption  of  the  law  must  prevail  In 
favor  of  defendant's  acquittal.  If  the  evi- 
dence before  yon  does  not  entirely  satisfy 
your  minds,  and  beyond  all  reasonable  doubt, 
that  he  committed  the  crime  charged."  And 
the  substance  of  this  charge  was  repeated  in 
a  different  form  in  other  connections.  The 
fault,  indeed.  If  any,  to  be  found  with  tbe 
charge  qt  the  court  in  respect  to  this  and 
other  propositions  applicable  to  criminal 
trials  generally.  Is  that  it  was  too  full  and 
elaborate. 

Defendant's  proposed  instructions  90  and 
50  were  in  further  elaboration  of  the  pre- 
sumption of  innocence  and  reasonable  doubt 
They  were  fully  covered  by  the  charge  of 
the  court,  for  which  reason  they  were  prop- 
erly refused. 

The  claim  that  the  conrt  erred  in  modify- 
ing defendant's  proposed  instruction  46  is 
disposed  of  by  what  Is  above  said  regarding 
the  modification  of  his  requested  Instruction 
11.  The  instructions  and  modifications  are 
mere  repetitions,  the  one  of  the  other. 

Tbe  claim  that  the  court  erred  in  modify- 
ing instruction  47  is  based  upon  counsel's 
erroneous  statement  of  the  evidence,  and  his 


erroneous  view  as  to  what  constitutes  tbe 
corpus  delicti  .  It  is  without  merit 

Tbe  court  did  not  err  in  admitting  tbe  d;" 
Ing  declarations  of  Bice.  The  evidence  up- 
on which  this  ruling  was  based  was  sufficient 
to  show  prima  facie  that  Bice  at  the  time 
of  tbe  declaration  was  fully  persuaded  that 
he  was  about  to  die.  It  tended  to  prove  that 
Buckley — ^the  man  who  wore  the  white  liat 
— did  tbe  shooting,  and  the  fact  that  Buckley 
did  the  shooting  was  material  In  connection 
with  the  othw  evidence  to  tbe  case  against 
Moran. 

Neither  did  the  court  err  in  admitting  the 
evidence  of  Moran's  admissions.  The  fact 
that  be  at  first  and  repeatedly  denied  that 
he  was  present  at  the  time  of  the  murder 
does  not  bring  his  case  within  the  principle 
of  the  Teshara  Case,  134  Cal.  642,  66  Pac. 
798.  Teshara,  being  accused  of  the  murder 
by  the  dying  man,  at  once  repelled  the  acca- 
sation,  and  never  afterwards  made  an  incon- 
sistent admission.  Tbe  evidence  offered  and 
admitted  against  him  was  purely  and  simply 
the  declaration  of  the  murdered  man,  made 
at  a  time  when  he  was  not  shown  to  have 
resigned  all  hope  of  recovery.  But  Moran 
finally  admitted  that  he  was  at  the  scene  of 
the  murder,  and  this  made  his  previous  de- 
nials of  that  fact  evidence  against  him,  on 
the  same  principle  that  his  flight  was  evi- 
dence against  him. 

Nor  did  the  court  err  in  admitting  those 
portions  of  the  evidence  of  Mr.  Piatt  respect- 
ing the  absence  of  his  daughter  from  the 
state,  which  was  objected  to  by  defendant 
This  evidence  was  offered  for  the  purpose 
of  laying  the  necessary  foundation  for  the 
introduction  of  the  daughter's  deposition.  It 
was,  in  substance,  that  he  had  taken  her 
to  the  City  of  Mexico  for  .the  sake  of  her 
health,  and  left  her  there  In  the  care  of  her 
mother.  The  matters  particularly  objected 
to  were  his  statement  as  to  the  intention  of 
tbe  mother  with  respect  to  the  duration  of 
her  stay  in  Mexico,  and  his  refusal  to  let 
his  daughter  come  back  with  him  when  be 
returned.  For  the  purpose  for  which  this 
evidence  was  offered,  it  was  material  and 
competent 

The  deposition  of  Eriine  Piatt  was  prop- 
erly admitted.  The  first  objection  to  its  ad- 
mission was  that  there  was  no  competent 
proof  that  she  was  beyond  the  Jurisdiction 
of  the  court  We  think  the  evidence  on  this 
point,  independent  of  tbe  matters  above  di^ 
cussed,  was  quite  sufficient  to  prove  her  ab- 
sence at  the  City  of  Mexico,  and  certainly 
sufficient  to  show  that  she  could  not  be 
t  found  here.  It  Is  next  objected  that  the 
deposition  was  not  properly  certified  accord- 
ing to  the  requirements  of  the  Penal  Code. 
It  abundantly  appears  from  tbe  record  be- 
fore us  that  there  was  a  certificate  to  the 
deposition,  but  the  certificate  has  been  omit- 
ted from  the  bill  of  exceptions.  Counsel 
contends  that,  in  view  of  his  objection  that 
the  certificate  was  not  in  legal  form,  It  wa* 
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Incumbent  upon  the  pec^Ie  to  show  affinna- 
tively  that  It  was  in  proper  form,  and  for 
that  purpose  to  have  It  Incorporated  In  the 
record.  In  support  of  this  proposition  be 
cites  People  y.  Fisher,  51  Cal.  319,  and  Peo- 
ple V.  Buckley,  116  Oal.  148,  47  Pac.  1009. 
Those  were  cases  in  which  it  was  held  that 
when  the  defendant  in  a  criminal  case  has 
moved  for  a  new  trial  upon  the  ground  that 
the  evidence  does  not  sustain  the  verdict, 
and  his  motion  has  been  overruled,  the  or- 
der will  be  reversed  on  appeal  if  the  record 
does  not  contain  some  evidence  to  sustain 
the  charge;  and  the  distinction  between  the 
question  there  decided  and  the  question  pre- 
sented here  is  very  plain.  There  is  a  pre- 
sumption of  innocence,  which  cannot  be 
overcome  except  by  proof  of  guilt  Hence 
the  necessity  of  evidence  of  guilt  to  sustain 
a  finding  of  guilt.  But  with  reference  to 
the  performance  of  official  duty,  the  pre- 
Mumptlon  is  that  it  has  been  duly  performed, 
and  the  party  objecting  that  an  ofBdal  cer- 
tificate is  not  in  due  form,  if  he  seeks  to 
have  an  adverse  ruling  reviewed,  should  see 
tbat  the  certificate  goes  into  the  record.  In 
the  absence  of  the  certificate,  we  must  pre- 
sume It  was  in  due  form.  If  he  puts  it  into 
his  proposed  bill  of  exceptions,  the  court 
cannot  refuse  to  allow  it  without  a  gross  vi- 
olation of  his  rights.  The  remaining  objec- 
tion to  the  deposition  Is  that  the  evidence 
-which  it  contains  is  irrelevant  and  immate- 
rial. This  objection  is  based  upon  the  as- 
smnptlon  that  evidence  tending  to  prove  that 
Buckley  fired  the  fatal  shots  is  not  material 
to  the  charge  against  Moran,  but  it  has  been 
shown  that  in  connection  with  the  other  ev- 
idence it  is  highly  material.  A  separate  ob- 
jection to  a  part  of  the  deposition  Is  that  it 
-was  given  upon  cross-examlnatiim  by  coun- 
tsel  for  appellant's  co-defendants.  The  depo- 
sition consisted  of  the  testimony  of  the  wit- 
ness before  the  committing  magistrate.  All 
the  defendants  were  Jointly  examined,  and 
an  were  present  The  direct  testimony  of 
the  witness  was  confined  to  what  occurred 
on  the  car  as  It  approached  the  scene  of  the 
murder,  and  what  occurred  at  that  spot  It 
Tvas  all  of  the  res  gestse,  and  the  cross-ex- 
amination, 80  far  as  it  went  beyond  the  res 
gesbe,  was  confined  to  an  effort  to  show  that 
the  witness  was  inaccurate  and  forgetful  as 
to  details,  and  uncertain  as  to  the  identity 
of  the  persons  accused.  It  was  in  no  man- 
ner directed  against  Moran,  but,  to  the  ex- 
tent that  it  may  have  succeeded  in  weaken- 
ing the  force  of  the  direct  evidence,  was  for 
bis  advantage.  And  besides,  if  the  cross-ex- 
amination by  a  codefendant  had  brought  out 
any  material  evidence  against  him,  it  can- 
not be  perceived  that  he  would  have  any 
more  right  to  complain  than  if  the  same  fact 
bad  been  elicited  by  a  question  put  by  the 
district  attorney. 

The  court  did  not  err  in  admitting  evi- 
dence of  Moran's  statement  that  some  one 
in  the  saloon  spoke  of  going  out  "to  get  a 
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scab."  Tb«  words  were  spoken  in  his  pres- 
ence, and  be  Immediately  acted  upon  the 
suggestion.  He  went  with  the  others  to 
wait  for  the  car  conveying  the  scab,  and  at 
the  concerted  signal  boarded  that  car.  Eoouglr 
has  already  been  said  to  show  the  compe- 
tency and  materiality  of  this  evidence. 
Counsel  cites  People  v.  Irwin,  77  Cal.  S02, 
20  Pac.  66,  People  v.  Lee  Dick  Lung,  120 
Cal.  491,  62  Pac.  71,  and  People  v.  Colbum, 
106  Cal.  648,  38  Pac.  1106,  to  susUin  his 
contention  on  this  point  but  we  cannot  see 
that  those  cases  have  the  slightest  bearing 
on  the  question. 

A  witness  for  defendant,  who  testified  to 
his  good  reputation  for  peace  and  quietness, 
stated  that  he  had  never  heard  anything 
against  his  character  in  that  particular.  On 
cross-examination  be  was  asked  if  be  had 
not  heard  within  the  previous  18  months 
that  defendant  had  been  arrested  for  va- 
grancy and  disturbing  the  peace.  After  the 
witness  had  answered  in  the  negative,  coun- 
sel for  defendant  objected,  and  took  an  ex- 
ception to  the  conduct  of  the  prosecuting  at- 
torney In  putting  the  question.  The  prose- 
cntlng  attorney  immediately  withdrew  so 
much  of  the  question  as  related  to  an  arrest 
for  vagrancy,  but  Insisted  on  an  answer  as 
to  an  arrest  for  disturbing  the  peace,  and 
tbe  defendant's  objection  to  the  question  In 
Its  modified  form  was  overruled  by  the 
court  The  ruling  was  clearly  correct;  the 
question,  as  modified,  being  strictly  in  the 
line  of  cross-examination.  Tbe  cases  cited 
by  counsel  to  the  proposition  tbat  it  was 
misconduct  In  the  prosecuting  attorney  to 
ask  about  the  arrest  for  vagrancy  do  not  sus- 
tain him;  the  one  nearest  in  point — People 
T.  Crandall,  125  Cal.  134,  57  Pac.  785— being 
distinctly  against  him. 

Finally  It  is  contended  tliat  tbe  court  erred 
In  refusing  to  Instruct  the  Jury  that  evidence 
of  verbal  admissions  is  to  be  received  with 
caution.  Three  instructions  were  requested 
by  defendant  embracing  this  proposition,  but 
each  one  of  them  embraced  something  in 
substantial  addition  to  the  language  of  tbe 
statute  enjoining  upon  the  courts  the  duty 
of  giving  this  Instruction  upon  all  proper  oc- 
casions. By  section  2061  of  the  Code  of  Civil 
Procedure,  It  is  enacted.  In  strict  conformity 
with  the  Constitution,  tbat  the  Jury,  sub- 
ject to  tbe  control  of  tbe  court  in  certain 
specified  cases,  are  the  Judges  of  the  efFect 
and  value  of  all  evidence  addressed  to  them. 
But  It  is  further  provided  in  the  same  sec- 
tion that  on  all  proper  occasions  they  are  to 
be  instructed  by  the  court  upon  certain 
enumerated  matters  affecting  the  weight  of 
evidence.  These  enumerated  cases  are  ex- 
ceptions to  the  general  rule  prohibiting  the 
court  to  instruct  upon  matters  of  fact  and. 
as  exceptions,  cannot  be  extended  or  enlar- 
ged. In  the  enumerated  cases  only  can  the 
court  instruct  as  to  the  weight  of  evidence, 
and  nothing  of  substance  can  be  added  to 
tbe  instruction  which  the  statute  prescribes. 


Digitized  by 


Google 


^T84 


77  PACIFIC  RICPOUTEn. 


(Idaho 


The  statute  floes  not  say  the  Jury  are  to  be 
Instructed  that  evidence  of  Terbal  admis- 
sions Is  to  be  received  with  great  caution, 
but  only  with  caution,  nor  does  It  authorize 
the  court  to  enter  Into  any  argument  or  dis- 
quisition as  to  the  reasons  why  this  caution 
should  be  exercised.  When  an  Instruction 
on  this  point  Is  asked  in  the  language  of  the 
statute,  or  in  language  substantially  the 
same,  without  material  addition,  and  the 
case  Is  a  proper  one,  it  Is  my  unalterable 
opinion,  notwithstanding  the  decision  In  Peo- 
ple V.  Wardrlp,  141  Cal.  233,  74  Pac.  744, 
that  the  court  Is  bound  to  give  It,  and  that  Its 
refusal  Is  cause  for  reversal,  on  appeal  of 
the  party  preferring  the  request.  This  was 
clearly  decided  In  People  v.  Bonney,  98  Cal. 
278,  33  Pac.  98,  and  I  can  see  no  reason  for 
departing  from  that  decision.  But  the  court 
to  not  only  not  bound,  it  has  no  right,  to  give 
an  Instruction  which  goes  beyond  the  statute 
in  terms  and  substance,  as  all  the  requested 
instructions  In  this  case  did.  Kauffman  v. 
Maier,  94  Cal.  282,  29  Pac.  481,  18  L.  R.  A. 
124,  Is  direct  authority  on  this  point,  and 
what  Is  said  In  People  v.  Rodley,  131  Cal. 
2S8,  63  Pac.  351,  Is  an  Intimation  to  the 
same  effect 

Upon  this  review  of  all  the  points  urged 
by  the  appellant,  we  discover  no  error  In 
the  record,  and  the  Judgment  and  order  de- 
nying a  new  trial  are  affirmed. 

I  concnr:    HENSHAW,  J. 

ANGBIXOm,  VAN  DYKE.  SHAW,  and 
McFARLAND,  JJ.  We  concur  In  the  Judg- 
ment, and  In  the  opinion  of  the  Chief  Jus- 
tice, except  as  to  what  is  said  therein  upon 
the  subject  of  Instructing  the  Jury  under  the 
provisions  of  section  2061  of  the  Code  of 
Civil  Procedure.  Upon  that  subject  we  ad- 
here to  the  views  expressed  in  the  opinion 
filed  In  denying  a  rehearing  in  People  T. 
Wardrlp,  141  Cal.  233,  74  Pac.  744. 

LORIOAN,  3.  I  concur  In  the  Judgment. 
As  far,  however,  as  the  constitutional  point 
Is  concerned,  relative  to  Instructing  the  Ju- 
ry as  to  verbal  admissions,  I  wish  to  go  no 
further  tlian  is  stated  In  People  v.  Wardrlp, 
141  Cal.  233,  74  Pac.  744,  that  such  an  In- 
struction "states  a  mere  commonplace  with- 
in the  general  knowledge  of  Jurors,  and  we 
do  not  think  that  either  the  giving  or  re- 
fusing of  such  an  instruction  would  warrant 
a  reversal." 


JOHNSON  ▼.  HURST. 
(Supreme  Court  of  Idaho.     July  6,  1904.) 

PUBLIC    LANDS— MEAI^DEK    LINES— B0UNDABIE8 

— ^PATENT — QUIETING  TITLE — COLOB 

or  TITLE. 

1.  Where  it  appears  from  the  notes  and  of- 
ficial plat  founded  thereon  that  all  the  lands 
within  the  legal  subdivisions,  as  authorized  to 
be  laid  oat  by  section  2395,  Rev.  St  U.  S.  [U. 


8.  Comp.  St  19(B,  p.  14T1],  have  been  retamed 
to  the  government  as  surveyed,  and  the  re- 
mainder of  the  subdivision  is  shown  to  be  the 
waters  of  a  navigable  stream,  and  the  govern- 
ment issues  its  patent  to  a  settler  or  purchaser 
for  fractional  subdivisions  thereof  abutting  on 
a  line  which  purjrarta  to  meander  such  stream. 
the  meander  line  wilt  not  be  the  true  boundary 
line,  but  the  patentee  will  take  title  to  the 
stream. 

2.  Where  the  government  has  parted^  with  a 
larger  acreage  than  it  lias  received  pay  for  by 
a  patent  to  fractional  lots  abutting  on  a  mean- 
dered stream,  and  the  patentee  takes  posses- 
sion, under  his  patent,  of  the  lands  between  the 
meander  line  and  the  stream,  be  is  entitled  to 
be  protected  in  his  title  and  possession  as  against 
any  and  all  third  persons  wno  do  not  claim  title 
from  the  government. 

3.  In  such  a  case  no  One  but  die  government 
or  its  grantee  can  be  heard  to  Question  the  title 
or  right  of  possession. 

4.  Under  section  4538,  Rev.  St.  1887.  an  ac- 
tion may  be  maintained  to  quiet  the  title  to  any 
interest  or  estate  a  person  may  have  in  lands 
of  which  the  law  takes  cognizance. 

5.  Color  of  title  exists  wherever  there  is  a 
reasonable  doubt  regarding  the  validity  of  an 
apparent  title,  whether  such  doubt  arises  from 
the  circumstances  under  which  the  land  is  held, 
the  identity  of  the  land  conveyed,  or  the  con- 
struction of  the  instrument  under  which  the 
party  in  possession  claims  his  title. 

(Syllabus  by  the  Conrt.) 

Appeal  from  District  Court,  Lincoln  Coun- 
ty; Lyttleton  Price,  Judge. 

Action  by  O.  P.  Johnson  against  William 
R.  Hurst.  Judgment  for  defendant,  and 
plaintiff  appeals.    Reversed. 

After  the  trial  of  this  case  the  district 
Judge  filed  an  opinion  in  writing,  from  which 
we  take  the  following  statement  as  to  the 
Issues  made  In  the  court  below: 

"This  action  was  commenced  February  8th, 
this  year,  to  quiet  title  to  certain  lands  men- 
tioned and  referred  to  as  lots  7  and  8  of  sec- 
tion 6,  and  lots  5,  6,  and  7  of  section  5,  T.  9 
S.,  of  range  15  B.,  county  of  Lincoln,  contain- 
ing lllUi8  acres.  Plaintiff  alleges  ownership 
of  the  premises,  and  sets  forth  his  deraign- 
ment  of  title  from  the  United  States.  He 
also  alleges  his  open  and  notorious  posses- 
sion and  cultivation  and  farming  of  the  prem- 
ises since  January,  1887,  the  date  of  his  suc- 
cession to  the  title  by  conveyance  from  the 
patentee  from  the  government.  He  alleges 
that  about  November  1,  1903,  the  defendant 
stealthily  took  possession  of  the  premises 
during  the  temporary  absence  of  the  plain- 
tiff therefrom.  He  further  alleges  that  about 
October  14,  1903,  the  defendant  first  made  a 
claim  of  title  to  the  premises,  and  that  be 
ever  since  and  now  maintains  and  claims 
title  thereto  and  to  the  exclusion  of  the 
plaintiff's  title,  and  asserts  that  defendant's 
said  claim  is  without  right,  and  that  he  has 
no  estate  In  or  right  to  the  premises.  Plain- 
tiff alleges  further  that  ever  since  defendant 
so  obtained  iiossesslon  of  the  premises  he 
has  maintained  such  possession  by  threats 
of  personal  violence,  refuses  to  quit  such 
possession,  and  threatens  to  continue  such 
possession.  Plaintiff  further  alleges  that  at 
the  time  defendant  took  possession,  the  plain- 
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tlflf  bad  on  the  premises  valuable  growing 
crops  and  several  hundred  tons  of  hay,  which 
defendant  refuses  to  permit  plaintiff  to  use 
for  feeding  his  sheep.  Then  follow  allega- 
tions Intended  to  show  the  necessity  for  the 
immediate  restoration  of  the  premises  to  the 
plaintiff  fop  preparation  of  the  same  for 
farming  and  irrigating  them  the  present 
year;  also  an  allegation  of  the  defendant's 
insolvency  and  Inability  to  respond  in  dam- 
ages, and  of  consequent  irreparable  injury 
from  the  facts  alleged.  Plaintiff  prays  that 
defendant  may  be  required  to  set  forth  the 
nature  of  bis  claim,  and  that  it  may  be  de- 
termined, and  that  it  be  decreed  that  defend- 
ant has  no  estate  nor  Interest  in  the  land, 
and  that  the  plaintiff's  title  is  good,  and  that 
defendant  be  enjoined  and  debarred  from  as- 
serting any  adverse  claim  of  title  thereto. 
He  also  asks  that  a  writ  of  Injunction  or 
restitution  be  Issued  ejecting  the  defendant 
and  restoring  the  possession  to  the  plaintiff. 
To  this  complaint  the  defendant  answered, 
denying  the  plaintiff's  ownership  of  the  sev- 
eral lots  mentioned  for  want  of  sufficient  in- 
formation. Defendant  further  denies  that 
he  first  made  claim  to  the  premises  on  Oc- 
tober 14, 1903,  or  tbat  be  made  claim  to  them 
at  any  other  time,  or  that  on  November  1st, 
or  at  any  other  time,  he  stealthily  or  at  all 
took  possession  of  the  same,  or  that  he  ever 
refused  to  quit  or  deliver  up  the  same  to  the 
plaintiff.  Defendant  pleads  also  by  croes- 
coinplalnt.  In  which  he  sets  np  that  on  Octo- 
ber 15,  1903i  be,  being  a  citizen  of  the  United 
States,  entered  npon  certain  unoccupied,  un- 
Burveyed  lands  of  the  United  States  In  said 
county,  describing  them  by  metes  and  bounds, 
containing  not  more  than  160  acres,  and  re- 
corded a  notice  of  possessory  claim,  and 
posted  it  on  the  land,  and  entered  Into  pos- 
session, and  stUl  holds  the  same,  and  tbat 
within  ninety  days  afterward  he  built  a 
bouse  and  other  Improvements  thereon  of  the 
value  of  1200,  and  that  be  marked  and  stak- 
ed the  comers,  and  that  be,  therefore,  Is  ea- 
titled  to  the  possession  of  such  land,  subject 
only  to  the  paramount  title  of  the  United 
States.  He  alleges  that  those  lands  so  taken 
by  him  lie  immediately  south  of  tlie  lands 
described  in  the  complaint,  and  between  said 
lands  claimed  by  the  plaintiff  and  the  north 
bank  of  Snake  river;  and  in  his  said  cross- 
complaint  be  states  that  plaintiff  claims  and 
maintains  title  thereto  adverse  and  to  the 
exclusion  of  the  defendant  He  prays  that 
plaintiff  be  declared  to  have  no  estate  or  in- 
terest in  the  laud  claimed  by  the  defendant, 
and  that  defendant  be  adjudged  to  be  the 
owner  of  the  land  so  taken  by  blm. 

"It  will  be  observed  that  the  lands  claimed 
by  plaintiff  are  fractional  subdivisions  desig- 
nated by  lot  numbers;  also  tbat  defendant 
does  not  claim  any  part  of  them,  but  asserts 
tbat  the  land  which  he  claims  is  other  and 
different  land,  lying  between  said  lots  and 
Snake  river.  During  the  trial,  and  before 
defendant  had  offered  any  evidence,  the 
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plaintiff  asked  and  obtained  leave  to  amend 
his  complaint,  which  he  did  by  interlineation, 
adding  to  the  description  of  the  land  by  lot 
numbers,  as  stated,  the  words,  'according  to 
the  official  plat  of  the  survey  of  said  land 
returned  to  the  General  Land  Office  by  the 
Surveyor  General,'  and  then  further  describ- 
ing the  said  lots  by  the  boundary  line  which 
would  make  the  north  bank  of  Snake  river 
the  southern  boundary  line  of  said  lots.  To 
this  amended  complaint  the  defendant  forth- 
with answered,  denying  plaintiff's  ownership 
of  said  lots  (by  number)  for  want  of  suffi- 
cient information,  and  further  specially  de- 
nying that  they  are  bounded  as  set  forth 
In  the  said  amendment,  and  alleging  that. 
If  they  were  so  bounded,  the  land  contained 
therein  would  amount  to  over  four  hundred 
acres.  In  other  particulars  defendant's  an- 
swer to  the  amended  complaint  is  substan- 
tially the  same  as  to  the  original.  At  the 
same  time  the  defendant  abandoned  bis 
croBS-Gomplalnt,  and  announced  that  he  stood 
on  the  answer  to  the  amended  complaint 
alone." 

From  the  same  opinion  we  quote  the  fol- 
lowing as  the  statement  of  evidence  intro- 
duced upon  the  trial: 

"The  evidence  shows  that  Granville  Brown 
entered  the  lots  mentioned,  and  afterward, 
in  October,  18S8,  secured  a  patent  from  the 
United  States  for  them.  In  which  they  are 
described  substantially  as  la  the  original 
complaint  In  this  action,  by  number,  section, 
and  township,  and  'according  to  the  official 
plat,'  etc.  The  patent  and  a  certified  copy 
of  the  official  plat  are  in  evidence.  On  the 
plat  these  lots  are  shown  as  and  appear  to 
be  bounded  on  the  south  side  by  what  pur- 
ports to  be  Snake  tlver.  Each  of  the  lots, 
as  platted  tbereon,  is  marked  with  the  area 
In  acres  contained  therein,  and  together  they 
aggregate  the  area  stated  in  the  complaint, 
111.38  acres.  From  the  plat  It  appears  that 
there  is  no  land  between  these  lots  and  the 
river  bank.  This  constitutes  the  plaintUTs 
sase,  as  far  as  this  branch  of  It  is  concerned. 
The  defendant  put  in  evidence  a  certified 
copy  of  the  field  notes  of  the  survey,  and. 
In  connection  therewith,  testimony  as  to  the 
situation  of  natural  land  marks  and  roads 
relative  to  the  river  bank  and  a  bluff  or  de- 
clivity of  lava  rocks  on  the  premises,  from 
w^hich  it  must  be  concluded  that,  notwith- 
standing appearances  from  an  Inspection  of 
the  plat,  there  Is  In  fact  a  larger  area  of 
land  between  the  river  bank  as  it  really  ex- 
ists and  the  meander  line  river  margin  as  It 
Is  shown  on  the  plat  than  the  total  area  of 
the  lots  conveyed  by  the  patent.  This  evi- 
dence Is  not  specific  as  to  courses  and  dis- 
tances and  area  of  land,  and  It  is  not  from 
qualified  surveyors.  But  the  description  of 
the  premises  by  the  witnesses  with  relation 
to  established  and  recognized  lines  of  public 
survey,  roads,  and  the  bluff  mentioned  In  the 
field  notes  In  section  6,  and  the  actual  width 
ot  the  river  between  its  banks,  makes  it 
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sufficiently  clear  that  tliere  is  at  least  100 
acres  of  land  between  the  south  boundary 
line  of  the  plaintiff's  lots,  as  surveyed  and 
shown  on  the  plat,  and  the  real  river  bank. 
Besides,  the  plaintiff  practically  concedes 
such  to  be  the  fact,  and  rests  his  claim  of 
ownership  of  it  upon  legal  conclusions  from 
the  other  facts  in  the  case  discussed  below. 
It  is  further  shown  in  the  evidence  that  the 
plaintiff  lias  been  in  possession  of  all  the 
land  to  the  river,  cultivating  and  growing 
alfalfa  upon  it  and  making  hay  for  many 
years;  that  be  did  not,  and  does  not  now, 
live  upon  it  as  his  place  of  residence,  but 
has  a  house  there,  which  is  most  of  the  time 
occupied  by  certain  employes,  and  used  in 
the  farm  work  carried  on  there;  that  it  is 
fenced,  and  by  means  of  the  fences  and  the 
river  and  certain  rock  barriers  is  inclosed 
against  the  encroachments  of  stock;  that 
there  is  a  bluff  or  steep  declivity  or  cliff  of 
lava  rock  running  through  the  land  easterly 
and  westerly  some  distance  back  from  the 
river,  forming  the  southerly  edge  of  the 
bench  of  higher  land,  whereon,  though  with- 
in bis  boundaries,  plaintiff  has  not  attempted 
any  cultivation.  All  the  land  cultivated  by 
the  plaintiff  lies  on  the  lower  ground  be- 
tween this  bench  and  the  river.  It  is  claim- 
ed by  the  defendant,  and  is  shown  in  the 
field  notes,  and  is  undoubtedly  true,  that  in 
making  and  platting  the  survey  the  meander 
line  on  the  north  side  of  the  river  is  mn 
along  the  top  of  this  bench  at  and  near  its 
edge,  and  that  the  lower  land  between  It  and 
the  river  is  not  included  in  the  survey.  From 
the  plat  the  lowland  south  of  the  meander 
line  appears  to  be  In  the  river.  However 
this  may  be,  the  lots.  If  they  extend  to  the 
river  l>ank,  would  probably  cover  and  con- 
tain at  least  twice  the  area  called  for  by  the 
patent  and  plat.  This  lower  land,  under  the 
bench,  is  the  land  Inclosed  and  cultivated  by 
the  plaintiff,  and  upon  this  land  the  defend- 
ant entered,  and  he  admits  that  the  land 
taken  by  him  and  staked  out  covers  and  in- 
cludes at  least  twenty  acres  of  plaintiff's 
alfalfa  field.  It  appears  that  there  is  a  road 
through  this  bottom  land,  traveled  more  or 
less  by  the  public,  but  that  there  are  gates, 
maintained  by  plaintiff,  across  the  road,  on 
Iwth  sides  of  the  land,  which  have  been  kept 
closed,  and  one  of  them  nailed  up.  There 
is  no  evidence  that  this  is  a  public  highway, 
though  there  is  some  testimony  to  the  effect 
that  a  road  overseer  opened  the  gates  or 
fence  about  the  time  of  or  since  this  contro< 
versy  arose.  This  constitutes,  in  substance, 
all  the  material  evidence  in  the  case." 

The  lindiugs  of  fact  and  conclusions  of  law 
made  b.v  the  trial  Judge  are  as  follows: 

"(1)  That  plaintiff  is  the  owner  of  lots  7 
and  8,  section  6,  and  lots  5,  6,  and  7  of 
section  5,  township  5  south,  range  15  east. 
(2)  That  said  lots  are  not  bounded  as  set 
forth  in  plaintifTs  amended  complaint.  (3) 
That  defendant  herein  did  not,  on  or  about 
October  14,  19U3,  oc  at  any  other  time,  claim 


title  to  said  lots,  or  any  part  tbereof,  n>r 
now  claims  title  by  right  of  possession  to 
any  part  thereof.  (4)  That  defendant  did  not 
fraudulently  or  stealthily  take  possession  of 
said  land,  or  any  other  land,  or  maintain 
possession  of  said  land,  or  any  other  land, 
by  threats  of  personal  violence.  ©)  That 
said  lots  extend  to  the  meander  line  on  tbr 
south,  which  is  the  edge  of  the  bluff  norttt 
of  Snake  river,  and  no  further.  (6)  Tbat 
there  is  a  body  of  land  in  excess  of  tbr 
area  of  said  lots  lying  between  the  southern 
boundary  thereof  and  the  north  bank  of 
Snake  river.  (7)  That  plaintiff  has  no  title 
to  the  land  lying  south  of  the  southern  bound- 
ary of  said  lots.  (8)  That  said  last-mention- 
ed land  is  unsurveyed.  (9)  That  defendant  is 
occupying  a  part  of  such  unsurveyed  land. 
(10)  That  defendant  is  occupying  or  claimhig 
no  part  of  the  lots  in  plaintiff's  complahit 
mentioned. 

"Conclusions  of  Law:  (1)  Plaintiff  did  not, 
by  virtue  of  his  patent  to  said  lots,  acquire 
title  to  the  land  lying  between  said  lots  and 
the  north  bank  of  Snake  river.  (2)  Tbat 
plaintiff  takes  nothing  by  this  action,  and  de- 
fendant is  entitled  to  judgment  for  his  caste 
herein;  such  Judgment  to  be  without  piela- 
dice  at  another  action  for  possession." 

After  making  and  filing  the  findings  of  fact 
and  conclusions  of  law  above  set  out,  Jndg- 
ment  was  entered  that  the  plaintiff  take 
nothing  by  the  action,  and  that  defendant 
recover  his  costs.  From  the  Judgment  and 
an  order  denying  a  motion  for  a  new  trial, 
plaintiff  appeals.    Reversed. 

E.  A.  Walters  and  E.  M.  Wolfe,  for  ap- 
pellant. McFadden  &  Broadliead,  for  re- 
spondent. 

AILSHIB,  3.  (after  making  the  statement). 
The  learned  trial  Judge,  after  an  exhaustiTe 
review  of  the  authorities  bearing  upon  the 
questions  at  issue  in  the  case,  announced  the 
following  propositions,  which  seem  to  us  to 
have  controlled  his  opinion  and  Judgment  in 
this  case,  and  which  we  therefore  quote  In 
full  from  his  opinion: 

"If  these  authorities  are  to  be  followed, 
and  the  principle  adduced  from  them  ap- 
plied to  the  facts  here,  it  must  tie  held  tbat 
the  plaintiff's  lots  are  bounded  by  the  sontli 
line  shown  on  the  plat,  and  ttiat  by  the  pat- 
ent the  government  did  not  convey  to  the 
plaintiffs  grantor  any  of  the  lands  south  of 
that  line;  and  the  court  holds  tbat  under  tbe 
facts  in  this  case  the  patent  to  the  lots  men- 
tioned does  not  give  the  plaintiff  title  to  the 
land  to  the  margin  of  the  river  which  lies 
opposite  to  and  between  them  and  the  stream, 
amounting,  as  it  Is  shown,  to  a  quantity  ia 
itself  exceeding  the  acreage  bought  and  paid 
for  by  the  patentee  of  the  lots.  Regarding' 
the  long-continued  occupation  and  use  bj 
the  plaintiff  of  the  land  under  the  south  line 
of  his  lots,  there  is  nothing  in  the  evidence 
tending  to  show  that  his  possession  was  of 
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snch  a  character  as  in  any  way  to  connect 
hlin  -with  the  government  title  to  unsurveyed 
land,  nor  to  initiate  right  or  title  or  privi- 
lege to  purchase  from  the  government.  He 
has  never  resided  upon  it.  He  inclosed  and 
cultivated  it,  founding  his  right  to  do  so 
upon  his  understanding  and  belief  that,  be- 
cause the  plat  shows  bis  lots  to  be  bounded 
by  the  river  on  the  south,  and  having  bought 
it  and  the  government  having  sold  it  upon 
these  appearances,  the  patent  covered  and 
included  It.  This,  perhaps,  is  color  of  title; 
but,  vehether  It  is  or  not,  there  is  nothing 
tangible  which  a  court  can  grasp,  or  which 
is  appreciable  to  the  mind,  as  title  to  the 
land  within  the  scope  and  meaning  of  the 
word  title'  which  the  courts  can  reach  and 
quiet  as  title.  He  has  a  possession  not  con- 
nected with  any  right  except  such  as  a  bare 
possession  gives  him.  In  brief,  he  has  no 
title  which  may  be  quieted,  and  his  action 
to  quiet  title  must  fall." 

In  order  to  obtain  a  more  thorough  and 
comprehensive  view  of  the  situation  and 
facts  surrounding  this  case  it  will  be  neces- 
sary to  examine  the  official  plat  of  the  gov- 
ernment survey  as  filed  in  the  office  of  the 
Surveyor  General,  the  certified  copy  of  which 
was  Introduced  upon  the  trial  of  this  case. 
A  copy  thereof  showing  sections  4,  5,  and  6 
and  the  north  half  of  sections  7,  8,  and  9  will 
therefore  be  reproduced  here,  and  is  as  fol- 
lows: 
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13.04  chains  to  "top  of  bluff  200  feet  above 
river."  Again  we  find  in  the  field  notes  the 
surveyor  leaving  the  comer  to  sections  5,  6, 
7,  and  8,  and  "descending  gradually"  43.50 
chains  "to  left  bank  of  Snake  Kiver  Canyon 
600  feet  above  the  water  course,"  where  he 
establishes  a  meander  corner  between  sec- 
tions 5  and  8.  And  again,  upon  proceeding 
north  between  sections  5  and  (5,  he  "descends 
gradually"  from  southwest  comer  of  section 
5,  "32.50  chains  to  left  bank  of  Snake  river, 
COO  feet  above  the  water  course,"  where  he 
establishes  a  meander  corner  between  sec- 
tions 5  and  6,  Thence  he  crosses  the  river 
"to  right  bank  of  Snake  river  800  feet  above 
the  water  course,  west,"  where  he  establishes 
another  meander  corner  between  sections  5 
and  6.  In  the  notes  of  the  meanders  in  sec- 
tions 5  and  C  the  surveyor  starts  from  the 
meander  corner  on  the  north  bank  of  the 
river  where  the  township  line  crosses  the 
stream;  thence  he  apparently  proceeds  up 
the  river,  but  upon  arriving  at  the  line  be- 
tween sections  5  and  0  he  notes  that  he  pro- 
ceeds "thence  in  section  5  along  bluff."  Aft- 
er reaching  the  meander  corner  between  sec- 
tions 4  and  5,  he  crosses  the  stream  to  the 
meander  comer  between  sections  5  and  8, 
and  proceeds  to  run  the  meander  line  down 
the  stream  on  the  left  bank  thereof,  and 
notes,  "I  mn  in  section  5  along  high  bluff," 
but  upon  reaching  the  meander  comer  on 
the  left  bank  of  the  river  between  sections 
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Ofllce  of  Surveyor  General,  Boise  City.  Idaho. 
I  certify  this  to  be  a  correct  copy  of  part  of  the  official  plat  of  T.  9  S.,  R. 

18  B.,  on  file  in  this  office.  , 

D.  S.  Surveyor  General  for  Idaho. 


From  the  field  notes  it  appears  that  the 
surveyor  started  from  the  southwest  comer 
of  section  6,  ran  his  line  north,  and  upon 
reaching  the  "left  bank  of  Snake  river"  es- 
tablished a  meander  corner  for  section  0,  and 
thereupon  crosses  the  river,  a  distance  of 
7.60  chains,  "to  right  bank  of  Snake  river," 
and  there  established  another  meander  cor- 
ner tor  section  &    From  thence  be  ascended 


S  and  6,  and  as  he  is  about  to  proceed  on 
down  the  river,  he  notes,  "Tlience  in  section 
6,"  bnt  makes  no  mention  as  to  whether  he 
is  proceeding  along  the  bluff  or  bank  or  the 
water's  edge.  It  should  be  observed  in  the 
outset  that,  according  to  the  field  notes  and 
the  official  plat  founded  tliereon,  all  the  lands 
contained  In  sections  5  and  0  appear  to  have 
been  surveyed  both  upon  the  north  side  as 
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well  as  the  south  side  of  the  Snake  river. 
The  plat  shows  381.85  acres  of  land  contain- 
ed In  the  fractional  section  5,  and  527.77 
acres  in  fractional  section  6.  The  plat  shows 
the  remainder  of  those  fractional  sections  as 
being  taken  up  or  covered  by  the  Snake  riv- 
er. It  is  therefore  clear  that,  so  far  as  the 
government  is  concerned,  and  the  General 
liand  Office,  which  represents  that  branch  of 
the  government,  all  the  lands  lying  within 
sections  5  and  6  have  been  surveyed  and  re- 
turned to  the  land  office,  and  the  lands  there- 
in contained  have  been  thrown  on  the  mar- 
ket for  settlement  and  sale.  No  other  survey 
has  ever  been  made  by  or  on  account  of  the 
government,  and  it  appears  in  evidence  in 
this  case  that  the  defendant  went  to  the  land 
office  and  applied  to  file  upon  the  lands  which 
he  now  occupies  and  was  Informed  by  the 
proper  officials  that  there  was  no  vacant  land 
within  those  sections,  and  his  application  to 
file  was  thereupon  rejected.  The  government 
has  at  no  time  complained  of  the  plaintiff 
having  or  occupying  more  land  than  belongs 
to  him,  nor  has  it  ever  asserted  any  right 
to  any  part  thereof.  In  this  connection  it 
should  be  further  observed  that  upon  the 
official  plat  no  distinction  is  made  between 
the  lines  meandering  the  Snake  river  through 
sections  5  and  6  and  the  lines  representing 
the  right  and  left  banks  of  the  Snake  river 
through  those  same  sections.  The  conclusion 
would  necessarily  follow  that  the  meander 
Hue  on  the  right  bank  of  the  river  Is  the 
same  as,  and  coincides  with,  the  water  line 
on  that  side  of  the  river;  and  the  same  is 
true  of  the  meander  line  and  water  line  on 
the  left  bank.  This  same  conclusion  is  de- 
dudble  from  the  field  notes  except  as  to  the 
meander  lines  through  section  5.  Consider- 
ing the  field  notes  and  plat  themselves,  sep- 
arate and  apart  from  any  oral  testimony  in 
the  case,  the  conclusion  would  necessarily 
be  that  the  meander  lines  run  through  sec- 
tion 5  are  on  the  banks  of  the  river,  and  that 
the  banks  are  precipitous  blufTs  ranging  from 
200  to  800  feet  above  the  water. 

The  primary  question  which  arises  in  this 
case  is:  Has  the  plaintiff  any  such  title  to 
the  land  in  controversy  that  he  can  maintain 
his  action  under  section  4538,  Rev.  St.  1887, 
to  determine  and  quiet  the  same?  The  prin- 
cipal contention  made  by  the  defendant,  and 
that  upon  which  the  trial  court  apparently 
decided  the  case,  is  that  the  plaintiff,  by  bis 
patent  from  the  goverument,  only  acquired 
title  to  the  meander  line,  and  that  all  the 
lauds  between  that  line  and  the  water  line 
of  the  river  are  the  public  unsurveyed  and 
uuappropriated  lands  of  the  United  States, 
to  which  the  plaintiff  has  no  title  or  right 
It  is  conceded  as  the  general  rule  of  law  that 
the  meander  line  run  in  surveying  public 
lands  bordering  upon  a  navigable  river  is  not 
a  line  of  boundary,  but  one  designed  merely 
to  point  out  the  sinuosity  of  the  bank  of 
the  stream,  and  as  a  means  only  of  ascertain- 
ing the  quantity  of  land  in  the  fraction  that 


Is  to  be  paid  for  by  the  purchaser;  and  that 
the  water  course,  and  not  the  meander  line 
as  actually  run  on  the  land,  becomes  tbe 
true  boundary  line.  Home  t.  Smith,  159  V. 
S.  40,  15  Sup.  Ct.  988,  40  L.  Ed.  68;  St.  Paul 
R.  R.  Co.  V.  Schurmeier,  7  Wall.  272,  10  h. 
Ed.  74;  Hardin  v.  Jordan,  140  U.  S.  371,  11 
Sup.  Ct.  808,  838,  35  L.  Ed.  428;  Jefferles 
V.  East  Omaha  Laud  Co.,  134  U.  S.  178,  10 
Sup.  Ct.  518,  33  L.  Ed.  872;  Fuller  v.  Dauph- 
in, 124  111.  542,  10  X.  E.  917,  7  Am.  St  Rep. 
388;  Clute  v.  Fisher,  G5  Mich.  48.  31  N.  W. 
C14;  Ridgway  v.  Ludlow,  58  Ind.  249;  Kraut 
V.  Crawford,  18  Iowa,  549,  87  Am.  Dec.  414; 
Schurmeier  v.  St  Paul  R.  R.  Co.,  10  Minn. 
82  (Gil.  59),  88  Am.  Dec.  59;  Mltcl'.eU  r. 
Smale,  140  V.  S.  406,  11  Sup.  Ct  819,  8i(),  Xi 
L.  Ed.  442;  Stoner  v.  Rice  (Ind.  Sup.)  22  .N. 
E.  908,  6  L.  R.  A.  387. 

It  is  claimed,  however,  by  the  respondent 
in  this  case,  that  there  is  an  exception  to  tbe 
general  rule,  and  that,  where  the  quantity  ot 
land  between  the  meander  line  and  the  water 
line  is  equal  to  or  in  excess  of  the  amount 
contained  in  the  fraction  up  to  the  meauder 
line,  then  the  rule  ceases,  and  the  exception 
prevails,  and  In  such  case  the  meander  line 
is  also  the  boundary  line.  In  support  of 
this  proposition  we  are  cited  to  the  followlnj; 
authorities:  Barnbart  v.  Ehrhart  (Or.)  H 
Pac.  195;  Little  v.  Pherson  (Or.)  50  Pac.  807; 
Home  V.  Smith,  159  U.  8.  40,  15  Sup.  Ot  988, 
40  L.  Ed.  68;  Niles  v.  Cedar  Point  Club,  175 
U.  S.  300,  20  Sup.  Ct  124,  44  L.  Ed.  174; 
Glenn  v.  Jeffrey,  75  Iowa,  20,  39  N.  W.  160; 
Blssell  V.  Fletcher  (Neb.)  28  N.  W.  303;  Ful- 
ler V.  Sbedd,  161  111.  462,  44  N.  E.  286,  33  L. 
R.  A.  146,  52  Am.  St  Rep.  380;  Fulton  T. 
Frandollg,  63  Tex.  330;  Lammers  T.  Nissen, 
4  Neb.  245. 

Barnhart  ▼.  Ehrhart  was  an  action  for 
trespass.  The  plaintiff  alleged  that  be  was 
the  owner  of  certain  lots  In  fractional  sec- 
tions in  Umatilla  county,  adjoining  the  Uma- 
tilla Indian  reservation.  It  appeared  in  that 
case  that  a  couple  of  surveys  had  been  or- 
dered of  the  tract  of  land,  and  that  each  nev 
plat  made  differed  from  the  other.  The  orig- 
inal survey,  as  shown  by  the  field  notes  and 
plat  appeared  to  have  meandered  "the  dry 
bed  of  a  creek"  called  "Wild  Horse  Creek." 
It  appeared  quite  conclusively  that  the  Ihie 
in  that  case  did  not  purport  to  meander  a 
navigable  stream  as  meander  llnea  are  au- 
thorized by  section  2395,  Rev.  St  U.  S.  [U. 
S.  Comp.  St  1901,  p.  1471].  The  meander 
line  there,  however,  appears  to  have  been 
run  under  the  provisions  of  that  section  au- 
thorizing such  lines  where  a  survey  abuts  on 
an  Indian  reservation.  The  real  difficulty  la 
that  case  appeal's  to  have  been  that  the  line 
did  not  really  meander  the  line  of  the  Indian 
reservation,  and  vacant  land  was  therefore 
left  between  the  two.  It  is  true  that  the 
court  in  that  case  annoimced  the  general 
exception  contended  for  by  the  respondent  in 
this  case.  Tbe  opinion,  however,  concludes 
with  this  significant  language:    "The  field 
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notes  of  the  survey  of  1871  do  not  pnrport  to 
be  a  meander  of  Wild  Horse  creek,  nor  does 
tbe  amended  plat  contain  the  name  of  that 
stream,  and,  as  the  original  field  notes  show- 
ed 'the  dry  bed  of  a  creek'  at  the  section 
lines  crossed  by  Wild  Horse  creek.  It  may  be 
that  the  surveyor  erred  In  locating  the  bound- 
ary of  the  Indian  reserration,  in  view  of 
which  the  instruction  requested  became  im- 
portant ;  and  hence  It  follows  that  the  Judg- 
ment Is  reversed,  and  a  new  trial  ordered." 
Little  V.  Pherson  rests  entirely  for  its  au- 
thority upon  Bamhart  v.  Ebrhart 

In  the  case  of  Home  v.  Smith,  the  appel- 
lant, who  owned  fractional  sections  abutting 
on  a  bayou  or  savannah  opening  Into  the 
Indian  river  in  Florida,  claimed  that  the  true 
boundary  of  bis  land  was  the  main  stream  of 
Indian  river.  The  facts  in  that  case  are  well 
illustrated  by  the  language  used  by  Mr.  Jus- 
tice Brewer,  as  follows:  "But  the  question  In 
this  case  is  whether  the  boundary  of  these 
lots  Is  the  bayou  or  the  main  body  of  the 
river.  That  a  water  line  runs  along  the 
course  of  the  meander  line  cannot,  of  course, 
In  the  face  of  the  plat  and  survey,  be  ques- 
tioned; but  that  the  meander  line  of  the 
plat  Is  the  water  line  of  the  bayou,  rather 
than  that  of  the  main  body  of  the  river,  is 
evident  from  tbe  facts.  In  the  first  place, 
the  area  of  the  lots  Is  given,  and  when  that 
area  Is  stated  to  be  170  acres  It  is  obvlons 
that  no  survey  was  Intended  of  over  700 
acres.  In  the  second  place,  the  meander  line, 
as  shown  on  the  plat,  is,  so  far  as  these  lots 
are  concerned,  wholly  within  the  east  half  of 
sections  23  and  26,  while  tbe  water  line  of 
tbe  main  body  of  the  river  is  a  mile  or  a 
mile  and  a  quarter  west  thereof.  In  sections 
22  and  27.  Again,  the  distance  from  the  east 
line  of  the  section  of  tbe  meander  line  is 
given,  which  Is  less  than  a  quarter  of  a  mile, 
while  the  distance  from  such  east  line  to  the 
main  body  of  the  river  must  be  in  the  neigh- 
borhood of  a  mile  and  a  half.  Ftn-ther,  the 
description  in  the  patent  is  of  certain  lots  in 
sections  23  and  26,  and,  manifestly,  that  was 
not  Intended  to  include  land  in  sections  22 
and  27.  These  considerations  are  conclusive 
that  the  water  line  which  was  surveyed  and 
made  the  boundary  of  the  lots  was  the  water 
line  of  the  bayou  or  savannah,  and  there  has 
been  simply  an  omission  to  make  any  survey 
of  the  tract  west  of  the  bayou  and  between  it 
and  the  main  body  of  the  Indian  river."  It 
is  significant  that  In  that  case  the  lots  claim- 
ed were  portions  of  sections  23  and  26,  and 
the  meander  lines  thereof  were  within  those 
sections,  while  the  water  line  of  the  river 
was  about  a  mile  and  a  quarter  to  the  west, 
and  In  sections  22  and  27.  It  was,  therefore, 
clear  that  the  lots  claimed  by  the  plaintiff  in 
that  case  were  not  to  be  found  within  the 
confines  of  the  sections  containing  the  lots 
for  which  he  had  received  patent  This  was 
one  of  tbe  strong  considerations  which  moved 
the  court  to  hold  that  the  lots  claimed  by  the 
plaintlfT  had  never  been  surveyed,  and  had 


never  been  intended  to  belong  to  or  become  a 
part  of  those  legal  subdivisions.  It  was  held, 
howevo',  that  his  line  should  go  to  a  water 
line.  That  line  was  the  water  line  of  tbe 
bayou,  and  not  of  tbe  main  stream. 

Nlles  V.  Cedar  Point  Club  was  a  "marsh" 
case.  It  appears  that  the  notes  and  official 
plat  to  which  the  patent  i-eferred  showed 
that  the  survey  ended  at  the  marsh,  and  did 
not  purport  to  be  a  river,  stream,  or  other 
navigable  body  of  water,  and  the  court  held 
that  the  plaintlfT  took  his  title  with  notice 
that  he  was  not  securing  the  marsh,  but  only 
to  the  marsh.  The  following  language  from 
that  opinion  shows  clearly  the  principle  upon 
which  it  is  founded:  "Tbe  meander  line  mn 
by  Surveyor  Rice  along  the  northern  borders 
of  the  tracts  patented  to  Margaret  Bailey 
may  not  have  been  strictly  a  line  of  boundary 
(St.  Paul  &  P.  R.  Co.  v.  Scbnrmeler,  7  Wall. 
272, 19  L.  Ed.  74;  Hardin  v.  Jordan,  140  U.  S. 
871.  380,  11  Sup.  Ct  80S,  838.  35  U  Ed.  428, 
432;  Home  v.  Smith,  150  V.  8.  40,  15  Sup. 
Ct  088.  40  L.  Ed.  68),  but  It  indicated  that 
there  was  something  which  had  stopped  the 
survey,  which  limited  tbe  area  of  the  land 
which  the  United  States  was  proposing  to 
convey,  and  left  to  subsequent  measurements 
the  actual  determination  of  the  line  of  sepa- 
ration between  the  land  conveyed  and  that 
which  the  government  did  not  propose  to  con- 
vey. Generally,  these  meandered  lines  are 
lines  which  course  the  banks  of  navigable 
streams  or  other  navigable  waters.  Here  It 
appears  distinctly  from  the  field  notes  and 
the  plat  that  the  surveyor,  Rice,  stopped  bis 
surveys  at  this  'marsh,'  as  he  called  it. 
These  surveys  were  approved,  and  a  plat 
prepared,  which  was  based  upon  the  surveys 
and  field  notes,  and  showed  the  limits  of  the 
tracts  which  were  for  sale.  The  patents,  re- 
ferring In  terms  to  the  survey  and  plat, 
clearly  disclose  that  the  government  was  not 
intending  to  and  did  not  convey  any  land 
which  was  a  part  of  the  marsh." 

Olenn  v.  Jeffery  was  a  "bayou"  case,  and 
very  similar  in  principle  to  the  Nlles  Case. 

In  Bissell  v.  Fletcher  it  appears  that  at 
the  time  of  the  original  survey  there  were 
two  channels  to  the  Republican  river,  In  Ne- 
braska, and  that  the  meander  line  followed 
the  north  channel  of  the  river.  After  the 
plaintiff  secured  his  patent  for  the  frac- 
tional lots  meandered  on  the  north  channel, 
tbe  government  appears  to  have  caused  a  sur- 
vey to  be  made  of  the  lands  between  the 
north  channel  and  the  main  channel  of  the 
stream,  and  a  patent  was  Issued  to  the  de- 
fendant for  fractional  lots  therein.  The  con- 
troversy thus  arose  between  the  two  gran- 
tees; the  first  claiming  the  lands  to  the  main 
channel  of  the  river,  and  tbe  court  holding 
that  the  original  survey  only  extended  to  the 
north  channel,  and  that  the  patentee  to  those 
fractions  did  not  acquire  title  to  any  of  the 
lands  south  of  the  channel.  That  case,  we  do 
not  think,  throws  any  light  upon  the  ques- 
tion under  consideration. 
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In  Fuller  v.  Shedd  the  Supreme  Court  of 
Illinots  reviewed  the  authorities  upon  this 
question  quite  ezbaustlvely,  after  which  It 
said:  "From  these  cases  It  will  be  seen,  if 
there  is  such  a  mistake  by  the  omission  of 
lands  in  the  survey  between  the  meander 
line  and  the  water  that  the  proportion  to  that 
sold  is  great,  it  may  be  corrected  by  a  re- 
survey.  In  the  case  here  before  the  court  the 
field  notes  show  the  running  of  the  meander 
line  was  across  the  ridge,  and  at  both  the 
south  and  north  sides  of  the  lake.  There  was 
not  such  an  omission  of  land  from  the  sur- 
vey that  It  Is  apparent  a  mistake  was  made, 
nor  is  there  in  the  survey  any  evidence  of 
fraud  in  the  manner  in  which  it  was  done." 

Fulton  V.  Frandolig  was  an  action  for  tres- 
pass, and  the  only  question  considered  there 
was  that  of  accretion  and  reliction,  and  is 
no  guide  for  this  case. 

Lammers  v.  Nissen  was  a  controversy  be- 
tween two  patentees  from  the  government, 
where  the  original  survey  had  left  out  a 
large  tract  of  land  between  the  meander  line 
and  the  Missouri  river.  The  government  had 
thereafter  recognized  the  mistake,  and  had  a 
survey  made  of  the  unsurveyed  portion,  and 
thereafter  patented  it  to  the  defendant.  The 
court  in  that  case  held  that  the  plaintiff 
could  not  recover  beyond  the  meander  line. 

A.  careful  examination  of  all  these  authori- 
ties discloses  the  fact  that  In  no  case  con- 
sidered have  the  facts  been  similar  to  those 
in  the  case  at  bar.  In  no  case  called  to  our 
attention,  where  the  court  has  refused  to 
allow  the  grantee's  true  boundary  line  to  ex- 
tend to  the  main  stream  or  water  line,  has 
it  appeared  that  the  strip  or  tract  of  land 
claimed  was  within  the  section  that  contain- 
ed the  fractional  lots  patented;  nor  does  It 
appear  in  any  of  those  cases  that  the  lands 
were  returned  as  surveyed  on  all  sides  of 
the  tract  claimed.  In  other  words,  wherever 
it  has  appeared  from  the  notes  and  official 
plats  that  all  the  lauds  within  the  legal  anb- 
division  as  directed  to  be  surveyed  by  the 
United  States  statutes  has  been  returned  as 
surveyed  and  the  remainder  of  those  sub- 
divisions is  shown  to  be  the  waters  of  a 
navigable  stream,  the  courts  have  uniformly 
held  that  the  grantee  to  lots  or  fractional 
subdivisions  abutting  on  the  meander  line 
takes  title  to  the  stream.  The  grantee  would 
l>e  at  least  entitled  to  take  to  the  extent  of 
the  entire  subdivision  of  which  he  has  ob- 
tained patent  to  the  fractional  part.  Stoner 
V.  Rice  (Ind.  Sup.)  22  N.  EL  968,  6  L.  R.  A. 
387.  Here  there  is  no  definite  or  satisfactory 
evidence  showing  the  amount  of  land  be- 
tween the  meander  line  and  the  stream.  In- 
deed, the  true  location  on  the  ground  of  the 
meander  line  as  traced  from  the  field  notes 
is  not  shown  or  attempted  to  be  shown.  No 
surveyor  testified  in  the  case,  and  it  does 
not  appear  tliat  any  surveyor  ever  attempted 
to  locate  the  meander  line.  Some  measure- 
ments wore  testified  to  by  the  defendant  and 
his  father-in-law,  and  a  map  was  introduced 


(by  whom  made  does  not  appear)  which  con- 
tains a  yellow  line  drawn  along  the  general 
course  of  Snake  river  purporting  to  show  tbe 
true  location  of  the  north  hank  of  the  river 
as  it  actually  flows  through  those  sectioni:. 
That  bears  on  its  face  some  suspicion,  how- 
ever, by  reason  of  the  fact  that  it  shows  lots 
located  by  the  official  survey  on  the  aoutli 
bank  of  the  river  as  actually  north  of  the 
river.  An  official  plat  and  survey  cannot  he 
Impeached  in  this  manner,  so  as  to  transiwrt 
a  settler  across  the  stream  from  the  place  of 
his  actual  settlement.  Cragln  v.  Powell,  12s 
U.  S.  691,  9  Sup.  Ct.  203,  32  L.  Ed.  566,  and 
authorities  there  cited.  It  is,  however,  an 
admitted  fact  in  tliis  case  that  the  tract  be- 
tween the  meander  line  and  the  water  line 
comprises  approximately  as  many  acres  as 
the  patent  recites  as  being  in  the  lots  them- 
selves. 

In  this  case  the  government,  by  its  patent, 
has  granted  all  its  title  to  the  five  lots  or 
fractional  subdivisions  in  question  to  plain- 
tiff's grantor,  and  by  that  patent,  which  re- 
fers to  the  official  plat  in  aid  of  the  descrip- 
tion contained  in  the  patent,  from  an  in- 
spection. It  appears  that  those  lots  comprise 
all  tbe  land  between  their  northern  bonndary 
and  the  water  line  of  tbe  river.  The  govern- 
ment has  never  complained  of  any  fraud  hav- 
ing been  practiced,  or  any  mistake  having 
been  made.  It  has  never  ordered  a  resurvey 
nor  an  additional  survey,  and  has  never  been 
heard  to  complain  of  the  claims  of  tbe  plain- 
tiff. On  the  contrary,  the  plaintiff  entered 
under  his  conveyance,  and  took  possession 
of  the  lands  la  question,  and  bas  improved, 
cultivated,  and  occupied  the  same  for  more 
than  17  years  imder  color  of  title  derai^ned 
through  the  patent  issued  to  his  grantor.  We 
know  of  no  principle  of  law  whereby  an; 
third  party  can  now  be  heard  to  comphihi. 
If  the  government  has  parted  with  title  to  a 
larger  acreage  than  it  received  pay  for,  that 
fact  cannot  concern  the  defendant,  nor  any 
other  third  person  who  does  not  claim  title 
from  tbe  government  Indeed,  there  is  doubt 
if  tbe  government  itself,  under  the  facts  in 
this  case,  could  now  be  beard  to  question 
the  plaintiff's  title;  but  with  that  issue  we 
have  nothing  to  do  in  this  case. 

If  it  were  conceded  as  a  legal  proposition 
that  the  plaintiff  derived  no  title  through  the 
patent  which  was  issued  to  these  lois,  still. 
having  entered  upon  the  land  in  controversy 
situated  between  the  bluffs  and  the  meander 
line  of  the  river,  and  having  improved,  cul- 
tivated, and  exercised  complete  dominion  and 
control  over  that  land  for  a  period  of  1' 
years,  and  in  the  meanwhile  never  having 
had  his  title  questioned,  he  would  still,  in 
our  Judgment,  be  able  to  maintain  bis  action 
under  section  4538,  Rev.  St.  1887,  as  against 
the  defendant  to  quiet  his  title.  By  that 
section  it  is  provided:  "An  action  may  be 
brought  by  any  person  against  another  who 
claims  an  estate  or  Interest  in  real  property 
adverse  to  him,  for  the  purpose  of  deter- 
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mining  such  adverse  claim."  Sections  16  and 
2825,  Rev.  St.  1887,  recognize  possessory^ 
rights  to  land  as  real  property.  Taking,  In 
connection  with  these  statutes,  the  legal  pre- 
sumption of  title,  -which  always  accompanies 
possession,  we  think  the  action  to  quiet  title 
I  may  be  maintained,  although  the  plaintiff 
'  failed  to  show  a  fee-simple  title.  It  is  clear 
that  a  person  occupying  premises  under  the 
circumstances  surrounding  this  case,  altbongh 
bis  title  from  the  government  should  entire- 
ly fail,  stUl  has  a  "color  of  title."  In  Wright 
V.  Mattison,  18  How.  50,  16  L.  Ed.  280,  it 
is  said:  "The  courts  have  concurred,  it  is 
believed,  without  an  exception,  in  defining 
'color  of  title'  to  be  that  which  in  appear- 
.ince  is  title,  but  which  in  reality  is  not 
title.  They  have  equally  concurred  In  at- 
taching no  exclusive  or  peculiar  character 
or  importance  to  the  ground  of  the  invalidity 
of  an  apparent  or  colorable  title.  The  in- 
quiry with  them  has  been  whether  there  was 
an  apparent  or  colorable  title,  under  which 
an  entry  or  a  claim  has  been  made  in  good 
faith.  •  •  *  A  claim  to  property,  nnder 
a  conveyance  however  inadequate  to  carry 
the  true  title  to  such  property,  and  however 
incompetent  might  have  been  the  power  of 
the  grantor  In  such  conveyance  to  pass  a 
title  to  the  snbject  thereof,  yet  a  claim  as- 
serted under  the  provisions  of  such  a  deed 
is  strictly  a  claim  under  color  of  title."  In 
Cameron  v.  United  States,  148  U.  S.  308,  13 
Sap.  Ct  595,  37  L.  Ed.  462,  Justice  Brown, 
speaking  for  the  court,  said:  "It  Is  true 
there  are  cases  to  the  effect  that  color  of 
title  by  deed  cannot  exist  as  to  lands  be- 
yond what  the  deed  purports  to  convey;  but 
where  the  deed  is  fairly  open  to  construction 
as  to  what  it  does  purport  to  convey,  and 
at  the  time  it  waa  executed  the  land  was 
officially  surveyed  according  to  the  theory  of 
the  party  claiming  under  such  deed,  it  is 
manifest  these  authorities  have  no  applica- 
tion. Color  of  title  exists  wherever  there  is 
a  reasonable  doubt  regarding  the  validity  of 
an  apparent  title,  whether  such  doubt  arlse« 
from  the  circumstances  under  which  the  land 
la  held,  the  Identity  of  the  land  conveyed,  or 
the  construction  of  the  instrument  under 
which  the  party  in  possession  claims  his 
tlOe."  In  California  it  has  been  held  that 
the  action  to  quiet  title  under  section  738 
of  the  Code  of  Civil  Procedure,  and  which 
Is  identical  with  our  section  4638,  embraces 
"every  Interest  or  estate  In  land  of  which 
the  law  takes  cognizance."  Pierce  v.  Pelter, 
u3  Cal.  18;  Wilson  v.  Madison,  56  Cal.  6;  Orr 
V.  Stewart,  67  Cal.  277,  7  Pac.  693;  Pennle  v. 
Hlldretb,  81  Cal.  130,  22  Pac.  399;  last  two 
cases  cited  with  approval  In  Pioneer  Land  Co. 
v.  Maddux,  100  Cal.  640,  42  Pac.  205,  60  Am. 
St.  Kep.  67.  This  court  held  to  the  same  ef- 
fect in  Fry  v.  Summers,  4  Idaho,  424,  39  Pac. 
1118.  The  plaintiff  made  a  showing  which 
entitled  him  to  recover.  The  defendant  was 
a  naked  trexpasser,  and  established  no  right 
either  at  law  or  in  equity.    Entertaining  the 


views  of  this  case  as  herein  expressed,  we 
see  no  reason  for  ordering  a  new  trial. 

The  Judgment  will  be  reversed,  and  the 
cause  remanded,  with  direction  to  the  trial 
court  to  make  findings  upon  the  evidence 
heretofore  introduced  in  harmony  with  the 
law  of  the  case  as  herein  announced,  and 
render  Judgment  in  accordance  therewith. 
Costs  awarded  to  appellant. 

SULLIVAX,  C.  J.,  and  STOCKSLA.GER, 
J.,  concur. 


DODDS  et  al.  v.  GREGSON. 

(Supreme   Court  of  Washington.     July  19, 
1904.) 

ATTORNET  AND  CLIENT— FEES — BECURTriES— AC- 
TIONS —  PLEADING — REPLY— INCONSISTENCY 
—EVIDENCE— RELEVANCY  —  PBEJUDICIAL  EB- 
BOB—APPBAI/— STATEMENT  Or  FACTS— BBTTLE- 
MENT  —  TIME  —  EXTENSION  —  STIPULATION  — 
OBDES  OF  COURT  —  NOTICE  —  JUDQUBNT — IN- 
VOLUNTABT   PAYMENT — QABNISHMENT. 

1.  Under  2  Ballinger's  Ann.  Codes  &  St.  { 
5062,  providing  that  the  time  within  which  a 
Statement  of  facts  on  appeal  must  be  filed  may 
be  enlarged  either  before  or  after  the  expiration 
of  the  time  specified  "by  stipulation  of  the  par- 
ties, or  for  good  cause  shown,  and  on  such 
terms  as  may  be  just,  by  an  order  of  the  court 
or  judge,"  etc.,  an  order  of  the  court  is  not  re- 
quired where  the  time  is  extended  by  stipula- 
tion. 

2.  2  Ballinger's  Ann.  Codes  &  St  J  5058,  pro- 
viding that  a  party  desiring  to  have  a  bill  of 
exceptions  or  statement  of  facts  certified  must 
file  the  same,  and  serve  a  copy  of  his  proposed 
statement  on  the  adverse  party  as  required 
thereby,  does  not  limit  the  time  for  the' settle- 
ment of  such  statement. 

3.  Where  notice  was  once  regularly  given  of 
the  proposed  settlement  of  a  statement  of  facts, 
and  the  matter  was  continued  from  time  to  time 
until  it  was  set  for  a  specified  date,  to  which 
respondents'  counsel  objected  in  open  court  on 
the  ground  only  that  he  desired  to  raise  the 
point  that  the  settlement  could  not  be  made 
after  90  days,  and  respondents'  counsel  appear- 
ed at  the  time  of  the  settlement  and  proposed 
amendments,  many  of  which  were  allowed,  a 
motion  to  strike  such  statement  on  the  ground 
that  farther  formal  notice  of  the  time  of  settle- 
ment was  not  given  will  not  be  granted. 

4.  Where,  pending  appeal,  no  supersedeas 
bond  having  Been  filed,  respondents  sued  out  a 
garnishment,  on  which  judgment  was  entered 
against  appellant  that  a  certain  sum  held  by 
the  garnishee  should  be  paid  to  respondents, 
notwithstanding  appellant's  opposition,  the  ap- 
plication of  such  sum  to  the  judgment  did  not 
constitute  a  voluntary  payment  on  the  judg- 
ment, so  as  to  deprive  appellant  of  right  of  ap- 
peaL 

5.  Where,  in  an  action  against  an  attorney  to 
recover  the  value  of  certain  securities,  the  com- 
plaint averred  that  a  certain  $-100  note  and 
mortgage  came  into  defendant's  possession 
through  his  employment  as  attorney  for  plain- 
tiff in  a  suit  against  her  husband  for  divorce, 
and  the  answer  averred  that  it  was  turned  over 
to  defendant  in  payment  of  attorney's  fees,  a 
reply  admitting  that  it  was  first  turned  over  to 
defendant  as  fees,  but  alleging  that  by  a  subse- 
quent agreement  defendant  accepted  another 
note  for  $7.'50  in  payment  of  all  fees,  and  agreed 
to  return  the  S400  note  to  plaintiff,  was  not  in- 
consistent with  the  complaint. 

<».  An  instruction  not  excepted  to  at  the  trial 
cannot  be  reviewed  on  appeal. 
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7.  Where  an  action  against  an  attorney  to  re- 
cover securities  which  he  claimed  to  hold  as 
fees  was  tried  to  a  jury,  and  it  was  admitted 
that  defendant  was  a  member  of  the  bar,  it  was 
prejudicial  error  to  permit  defendant,  over  ob- 
jection, to  be  asked  a  series  of  questions  with 
reference  to  his  admission  to  the  bar,  and  sug- 
gesting  that  such  admission  had  been  procured 
by  corrupt  and  unlawful  practices. 

Appeal  from  Superior  Court,  King  County; 
W.  K.  Bell,  Judge. 

Action  by  Eliza  Dodds  and  another  against 
Tbomas  Graves  Gregson.  From  a  judgment 
for  plaintUTs,  defendant  appeals.    Reversed. 

Ballinger,  Ronald  &  Battle,  for  appellant. 
James  A.  Snoddy,  for  respondents. 

HADIiBY,  J.  Respondents,  being  husband 
and  wife,  brought  this  suit  as  plalntltCs 
against  appellant  as  defendant  They  al- 
lege that  the  defendant  Is  an  attorney  at  law, 
and  a  member  of  the  bar  of  Washington; 
that  the  wife  plaintiff  employed  defendant 
as  sncb  attorney  to  collect  for  her  a  sum  of 
$165,  due  to  her  upon  a  note  and  mortgage 
from  one  Meyer;  that  he  collected  thereon 
$175  principal  and  Interest  and  $15  as  attoPi 
ney'8  fees,  but  has  refused  to  pay  the  same  to 
said  plaintiff,  and  has  converted  It  to  his  own 
use.  It  is  further  alleged  that  while  defend- 
ant was  employed  by  the  wife  plaintiff  as 
the  latter's  attorney  in  an  action  to  procure 
a  divorce  for  her  from  her  said  husband  a 
certain  note  and  mortgage  for  $400,  belonging 
to  said  wife,  came  Into  the  possession  of  the 
defendant  by  and  through  his  said  employ- 
ment, and  which  he  promised  to  return  to 
said  wife;  that  be  sold  sold  note  for  the 
sum  of  $200,  and  converted  the  proceeds  to 
his  own  use.  Judgment  is  demanded  for 
$375.  The  answer  first  denies  the  material 
allegations  of  the  complaint,  and  then  affirma- 
tively avers  that  said  wife  employed  defend- 
ant to  Institute  for  her  an  action  for  divorce 
from  her  said  husband,  and  for  the  recovery 
of  alimony,  whlcb  suit  was  brought  by  him; 
that  said  wife  agreed  to  pay  defendant  as  a 
fee  for  his  services  one-third  of  the  amount 
of  money  and  property  which  should  be  al- 
lowed by  the  court  as  alimony,  or.  In  the 
event  of  a  settlement  in  any  manner,  such 
sum  was  to  be  paid  as  attorney's  fees;  that 
pending  the  action  the  settlement  of  the  claim 
for  alimony  was  eflfeoted  through  defendant's 
efforts,  the  settlement  being  in  tlie  sum  of 
$2,000,  to  be  paid  by  the  husband  to  the  wife; 
that  under  the  agreement  as  to  attorney's 
fees  defendant  was  entitled  to  $0C3  of  said 
sum;  that  in  part  payment  thereof  said  wife 
transferred  to  htm  the  $165  note  and  mort- 
gage mentioned  in  the  complaint,  and  that 
In  further  payment  she  also  transferred  to 
him  the  other  note  and  mortgage  uamed  in 
the  complaint  In  the  sum  of  $400,  which  note 
had  been  given  by  the  husband  to  the  wife 
as  a  part  of  the  $2,000  settlement;  that  the 
said  notes  and  mortgages  thereby  became  the 
absolute  property  of  defendant;  that  there- 
after said  wife  delivered  back  to  the  hus- 


band a  $1,000  note  received  by  her  In  said 
settlement,  and  that  she,  claiming  that  the 
husband  had.  perpetrated  a  fraud  upon  her 
by  procuring  the  surrender  of  said  note, 
again  employed  defendant  to  take  the  neces- 
sary steps  to  protect  her  rights  and  to  ef- 
fect a  settlement  with  tlie  husband;  that 
for  the  services  to  be  so  rendered  she  agreed 
to  pay  defendant  one-fourth  of  the  amount 
of  the  property  and  money  that  should  he 
thereafter  realized  from  any  settlement, 
which  one-fourth  should  be  in  addition  to  the 
sums  hereinbefore  alleged  as  paid  for  serv- 
ices up  to  and  Including  the  first  settlement; 
that  an  adjustment  of  the  alleged  fraud  was 
afterwards  effected  through  the  effotts  of 
defendant,  by  which  the  husband  executed 
and  delivered  to  the  wife  a  note  for  the  sum 
af  $2,250,  and  agreed  to  execute  to  her  an 
additional  note  for  $750,  but  that  by  direction 
of  the  wife  the  latter  note  was  made  direct- 
ly to  defendant  in  payment  of  his  fees, 
the  new  settlement  being  for  $3,000  and 
the  last-named  note  representing  one-fourth 
thereof,  the  alleged  agreed  amount  of  the 
attorney's  fees  for  the  later  services.  The  re- 
ply denies  that  defendant  was  entitled  to 
receive  $665  as  fees  under  the  first  settle- 
ment, but  avers  that  he  agreed  to  accept 
and  did  accept  said  $400  note  and  mortgage 
in  full  for  all  services  rendered.  It  is  denied 
that  the  Meyer  note  of  $165  was  transferred 
to  the  defendant  as  a  part  payment  on  at- 
torney's fees.  It  is  further  averred  in  reply 
that  the  agreement  as  to  fees  the  second  time 
was  not  for  one-fourth  of  what  should  be 
thereafter  recovered  in  addition  to  what  bad 
been  theretofore  paid,  but  tliat  said  $750 
note  should  be  In  full  for  all  services  ren- 
dered from  the  beginning  of  the  entire  em- 
ployment, and  that  defendant  then  agreed  to 
surrender  and  return  the  said  $400  note. 
Upon  issues  In  effect  as  above  stated,  the 
cause  was  tried  before  the  court  and  a  jury, 
and  a  verdict  was  returned  for  the  idaiutilfs 
in  the  action  In  the  sum  of  $375  and  interest 
Motion  for  new  trial  having  been  denied, 
Judgment  was  entered  for  the  amount  of  tbe 
verdict,  and  the  defendant  has  appealed. 

Respondents  move  to  strike  the  statement 
of  facts  and  to  dismiss  the  appeal.  The  mo- 
tion to  strike  the  statement  la  based  upon 
several  grounds.  The  first  ground  stated  is 
that  the  proposed  statement  was  not  filed 
within  the  time  allowed  by  law  after  Judg- 
ment, and  that  no  order  granting  an  exten- 
sion of  time  was  ever  made  by  the  court 
It  Is  true  the  proposed  statement  was  not 
filed  within  30  days  after  Judgment  but  there 
Is  In  the  record  a  written  stipulation  signed 
by  counsel  representing  the  respective  pa^ 
ties,  whereby  It  was  agreed  that  the  time 
should  be  extended  "for  an  additional  thirty 
days  after  the  expiration  of  tbe  first  thirty 
days  after  the  time  begins  to  run  within 
which  an  appeal  may  be  taken  from  the  Judg- 
ment rendered  in  this  cause;  that  is,  until  tbe 
16th  day  of  August,   1903."    The  proposed 
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statement  was  filed  Angust  15,  1903,  which 
was  clearly  wltbln  tbe  extended  time  under 
the  Btipulation.  ReHpondents'  counsel,  bow- 
ever,  argues  that  a  order  ot  court  was  abso- 
lutely necessary  to  effect  an  extension  of 
time,  and  cites  the  following  decisions  of  this 
court:  Zindorf  Construction  Co.  ▼.  Western 
Amer.  Co.,  27  Wash.  31,  67  Pac.  374;  WolUn 
T.  Smith,  27  Wash.  349,  67  Pac.  661;  Crowley 
▼.  McDonough,  30  Wash.  57,  70  Pac.  261; 
Lamona  v.  Cowley,  31  WaMb.  297,  71  Pac. 
1040.  It  is  true,  expressions  are  used  In  those 
opinions  to  the  effect  that  an  order  of  court 
Is  necessary;  bat  there  was  no  stipulation 
iDToIved  in  any  of  those  cases,  and  the  re- 
marks of  the  court  were  intended  to  apply 
to  such  conditions  as  were  then  under  con- 
sideration. The  extension  by  tbe  Btipulation 
Is  autlrarized  by  section  G062,  2  Ballinger's 
Ann.  Codes  &  St.,  wherein  it  Is  provided  that 
tbe  time  may  be  enlarged  either  before  or 
after  the  expiration  of  30  days  "by  stipula- 
tion of  the  parties,  or  for  good  cause  shown 
and  on  such  terms  as  may  be  just,  by  an  or- 
der of  the  court  or  judge,"  etc.  Thus  tbe  ex- 
tension may  be  made  either  by  stipulation  or 
by  order  of  court,  and  when  by  stipulation  no 
order  Is  necessary. 

The  second  ground  urged  for  striking  the 
statement  Is  that  it  was  not  presented  and 
settled  by  the  court  within  the  time  re- 
quired by  law.  It  is  counsel's  position  that 
It  must,  in  any  event  be  settled  within  90 
days,  tbe  period  within  which  it  may  be  filed 
under  extension.  Counsel  cites  Loos  t.  Ron> 
dema,  10  Wash.  164,  38  Pac.  1012,  and  Mc- 
Questen  v.  Morrill.  12  Wash.  335,  41  Pac.  56. 
Again,  expressions  .re  used  in  those  opinions 
which  at  first  glance  seem  to  treat  both  the 
filing  and  settlement  of  a  statement  of  facts 
as  being  governed  by  tbe  fixed  time.  It  is 
manifest,  however,  that  the  real  subject  un- 
der discussion  was  tbe  time  for  filing.  That 
time  is  fixed  by  statute,  but  no  such  limit  is 
fixed  for  tbe  settlement  under  tbe  terms  of 
section  5058,  2  Ballinger's  Ann.  Codes  &  St 

The  third  point  alleged  on  the  motion  to 
(Arlke  tbe  statement  is  that  the  settlement 
was  made  without  notice,  the  respondents 
having  filed  proposed  amendments.  The  rec- 
ord shows  that  notice  was  once  regularly 
given,  and  several  continuances  were  there- 
after noted  on  the  journal  for  definite  times, 
and  it  was  theu  continued  Indefinitely.  La- 
ter, counsel  for  both  parties  were  in  court 
■when  appellant's  coimsel  asked  the  court  to 
set  a  time  for  settlement.  Respondents' 
counsel  simply  objected,  but  stated  no  rea- 
son to  tbe  court  other  than  that  he  wished 
to  raise  the  point  that  the  settlement  could 
not  be  made  after  00  days.  The  court  set 
tbe  bearing  for  two  days  thereafter.  The 
point  was  not  made  that  the  objection  was 
for  want  of  sufficient  notice,  and  tbe  record 
Bbows  that  at  the  time  of  tbe  settlement  re- 
spondents' counsel  appeared,  and  that  many 
of  the  proposed  amendments  were  allowed. 
Under  such  circumstances  the  court  was  au- 


thorized to  settle  the  statement,  and  tbe  mo- 
tion to  strike  it  la  denied. 

The  motion  to  dismiss  the  appeal  is  based 
upon  the  contention  that  since  the  appeal 
was  taken  appellant  has  made  a  paymeht 
upon  the  judgment,  and  thereby  acknowl- 
edged Its  validity.  The  facts,  as  shown  by 
the  record,  are  as  follows-.  No  supersedeas 
bond  was  filed  by  appellant  and  respond- 
ents proceeded  by  authority  of  the  judgment 
to  garnish  a  debtor  of  appellant  Tbe  an- 
swer of  the  garnishee  was  controverted  by 
appellant  in  part  imfi  be  also  claimed  that 
$19.88  in  tbe  garnishee's  hands  was  exempt. 
A  hearing  was  had,  and  judgment  entered  to 
the  effect  that  tbe  $19.88  was  all  which  the 
garnlBhee  held  as  the  property  of  appellant; 
that  the  same  was  not  exempt,  and  should 
be  paid  to  respondents.  This  was  not  a 
voluntary  payment  upon  the  judgment  which 
amounted  to  an  acknowledgment  of  its  va- 
lidity. Some  effort  is  made  by  way  of 
affidavits  to  show  that  appellant  voluntarily 
consented  to  the  garnishment  judgment  but 
tlie  record  of  the  garnishment  proceedings 
shows  a  contest  and  a  judgment  thereon, 
with  no  consent  of  appellant  appearing.  The 
motion  to  dismiss  tbe  appeal  is  denied. 

Appellant  assigns  that  the  court  erred  In 
not  granting  his  motion  for  judgment  on  the 
pleadings,  for  the  reason,  as  alleged,  that 
the  reply  admits  the  correctness  of  the  af- 
firmative defense,  and  that  the  complaint 
and  reply  taken  together  show  that  respond" 
ents  bad  no  cause  of  action.  Objection  was 
also  made  to  the  introduction  of  any  evi- 
dence for  the  same  reason.  It  will  be  re- 
membered ttiat  the  complaint  avers  that  the 
$400  note  and  mortgage  came  into  appel- 
lant's possession  by  and  through  his  em- 
ployment as  attorney  for  this  wife  respond- 
ent The  answer  avers  that  it  was  turned 
over  to  him  in  payment  of  attorney's  fees. 
The  reply  admits  that  it  was  first  so  turned 
over  to  him,  but  alleges  that  by  subsequent 
agreement  appellant  accepted  another  $750 
note  in  payment  of  all  fees,  and  then  agreed 
to  turn  back  the  $400  note  to  the  wife  re- 
spondent. We  do  not  think  the  reply  is  in- 
consistent with  the  complaint.  Tbe  reply 
stlil  makes  it  clear  on  respondents'  theory 
that  the  note  did  not  belong  to  appellant 
when  he  sold  it  but  did  belong  to  the  wife 
respondent.  It  still  remains  true,  even  un- 
der the  reply,  that  the  note  belonging  to 
said  respondent  came  into  appellant's  pos- 
session  in  the  course  of  the  latter's  employ- 
ment as  her  attorney.  The  court  did  not 
err  in  denying  the  motion  for  judgment  up- 
on tbe  pleadings  and  In  overruling  the  ob- 
jection to  tbe  Introduction  of  any  evidence. 

Errors  are  assigned  upon  the  court's  in- 
structions. One  Instruction  with  reference 
to  the  burden  of  proof  Is  criticised,  but  no 
exception  to  It  is  disclosed  by  the  record, 
and  we  shall  therefore  not  discuss  It.  We 
think  tbe  other  instructions  discussed  by 
counsel  were  not  erroneous  under  the  is- 
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Bnes  and  tettlmonj,  and  we  believe  it  is 
annecessary  to  extend  this  opinion  as  would 
be  required  for  their  dlBcusslon. 

There  waa  conflict  in  the  testimony,  and 
it  la  argued  that  neither  the  general  nor  spe- 
cial verdict  returned  was  supported  by  the 
evidence.  We  have  read  all  the  evidence. 
It  is  much  in  conflict,  but  it  was  (or  the  jury 
to  pass  upon  the  conflicting  testimony,  and 
upon  that  ground  we  find  no  reason  to  dis- 
turb the  verdict.  There  is,  however,  an- 
other assignment  of  error  which  we  regard 
as  serious.  The  record  discloses  the  follow- 
ing in  the  cross-examination  of  appellant: 
"Q.  How  long  have  you  been  a  member  of 
the  bar?  Mr.  Battle:  Don't  make  any 
difference.  They  have  alleged  he  is  and  it  Is 
admitted.  The  Court:  Objection  overruled. 
A.  I  have  been  a  member  of  the  bar  for  four 
years — this  and  the  Oregon  bar.  Q.  You 
were  admitted  to  the  bar  of  this  state  upon 
examination  or  upon  certificate  from  some 
other  state?  A.  I  was  admitted  to  the  bar 
of  this  state  on  a  certificate  from  the  Bu< 
preme  Court  of  Oregon.  Q.  Did  you  bring 
in  those  certificates?  A.  I  have  got  them. 
Q.  Will  you  produce  them?  A.  Certainly. 
Q.  What  is  the  date  of  the  original  certifi- 
cate? A.  2Sth  of  September  In  the  year  of 
onr  Iiord  1889.  Q.  What  is  the  date  of  the 
Washington  certificate?  A.  27th  day  of 
March,  A.  D.  1901.  Q.  Were  yon  admitted  to 
the  Supreme  Court  of  the  State  of  Oregon 
on  examination?  A.  Yes.  Q.  In  open  court? 
A.  In  open  court,  by  the  full  bench.  Q.  By 
the  full  bench?  A.  Yes,  sir;  as  my  certifi- 
cate states.  Q.  Were  you  there?  A.  Oh, 
yes.  Q.  Are  you  acquainted  with  the  firm 
of  Joseph,  Slager  &  Watson,  of  Portland? 
A.  I  am.  Q.  Did  yon  make  them  a  note  of 
9750,  payable  on  condition  that  you  get  ad- 
mitted to  the  Supreme  Court  of  the  State 
of  Oregon?  A.  No.  Q.  Hasn't  one  been  in 
Seattle  for  collection  in  the  last  year  for  ool- 
lectton?  A.  No.  Do  you  mean  to  tell  me 
that  I  could  bribe  the  Supreme  Court  of 
Oregon?  You  have  no  more  respect  for 
American  courts?  Q.  I  am  talking  about 
Joseph,  Slager  &  Company.  Did  you  give 
Joseph,  Slager  &  Company  a  note?  A.  No, 
sir.  Q.  Indorsed  on  the  back  in  your  own 
handwriting  that  it  should  be  payable  when 
you  got  admission  to  the  Supreme  Court  of 
Oregon?  A.  I  never  gave  a  note  for  any 
such  purpose,  nor  yet  have  I  ever  had  a 
note  presented  to  me.  Q.  There  was  no  such 
a  note  as  that  presented  to  you  for  payment  in 
the  last  year?  A.  At  no  time.  Q.  Did  Jo- 
seph, Slager  &  Watson  procure  your  ad- 
mission to  the  bar?  A.  No,  sir.  Q.  Yon 
didn't  give  any  note  In  connection  with  your 
admission?  A.  Oh.  no.  Sir;  not  at  all."  It 
Is  urged  that  appellant  was  highly  preju- 
diced by  the  foregoing  examination.  We 
think  it  must  be  so  held.  That  be  was  a 
member  of  the  bar  of  this  state  was  a  fact 
alleged  by  respondents  in  their  complaint 
and  admitted  by  the  answer.    It  was,  there- 


fore, wholly  immaterial  how  long  he  bad 
been  such  a  member,  or  what  drcnmstsncet 
had  attended  his  admission  to  the  bar.  If 
any  Irregularity  attended  his  admission  to 
the  bar,  corrupt  or  otherwise,  that  was  not 
a  matter  for  investigation  in  this  case,  and 
it  was  not  for  the  Jury  to  try.  The  whole 
of  the  above  cross-examination  was  Immate- 
rial and  irrelevant;  and  its  natural  effect 
must  have  been  to  arouse  the  passions  of 
tbe  Jury  against  appellant  His  acts  aa  aa 
attorney  were  under  examination,  and  tbla 
sensational  and  purely  collateral  matter  mtut 
have  been  highly  Inflammatory  and  prejudi- 
cial. It  is  suggested  that  the  examination 
proceeded  without  objection.  Appellant  did, 
however,  object  in  the  beginning  to  any  ex- 
amination touching  his  membership  of  the 
bar,  for  tbe  reason  that  It  was  an  admitted 
fact  The  objection  was  overruled,  and  the 
examination  proceeded.  Appellant  was  pla- 
ced in  a  peculiar  posltioiL  The  court  having 
once  ruled  that  tbe  examination  was  perti- 
nent further  objection  to  it  might  have  had 
the  effect  to  increase  the  Jury's  prejudice  by 
lodging  in  their  minds  the  belief  that  be  was 
endeavoring  to  prevent  a  disclosure  of  tbe 
truth.  We  think  the  examination  waa  er 
roneously  permitted. 

The  Judgment  Is  reversed,  and  the  caosa 
remanded,  with  instructions  to  the  lower 
court  to  grant  a  new  trial. 

FULLBRTON,  O.  J.,  and  MOUNT  aad 
ANDERS,  JJ.,  concur. 


(S5  Waih.  al) 

FRIEND  V.  RALSTON  et  aL 

(Snpreme  Court  of  Washington.      July  19, 

1004.) 

BmLDINO     CONTBACT— BOND — STTBETT— LU.BIL- 
rrV— ACriOH— JTJDOMENT— KSTOPPKI.. 

1.  Where  a  contract  for  the  erection  of  a 
bnildlng  required  tbe  contractors,  at  their  own 
expense,  to  supply  all  materials  and  labor,  and 
they  famished  a  bond  to  secure  the  perform- 
ance of  the  conditions  of  the  contract  the  own- 
er is  entitled  to  maintain  an  action  on  the  bond 
without  having  first  paid  or  suffered  Jadgmenta 
for  the  claims  of  materialmen  asserting  liens 
against  the  property  because  of  the  failure  of 
the  contractors  to  pay  them  for  material  for- 
niahed. 

2.  In  an  action  on  a  bond  to  secare  the  per- 
formance of  a  contract  for  the  erection  of  a 
building,  a  compensated  surety  la  liable  there- 
on, notwithstanding  the  failure  of  the  owner 
to  pay  the  contractors  in  full  for  their  work; 
the  contractors  having  received  due  credit  for 
the  balance  due^  which  inured  to  the  benefit  o( 
the  surety. 

3.  Where  a  Judgment  is  obtained  fat  eood  faith, 
without  fraud  or  collusion,  by  the  owner  of  a 
building,  against  the  contractors,  for  breach  of 
the  conditions  of  the  contract  the  surety  on  the 
bond  of  the  contractors  is  estopped  thereby  in 
an  action  by  the  owner  to  recover  on  the  bond. 

Appeal  from  Superior  Oonrt,  King  Oonnty; 
Arthur  B.  Qriffln,  JadgOb 

Action  by  Carrie  B.  Friend  against  F.  H. 
Ralston  and  another  and  the  United  States 
Fidelity   ft   Guaranty   Company.     From  a 
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Jodgment  for  pl&Intlff,  the  gnaranlT'eomiMUiT 
appeals.    AfOrmed. 

James  B.  Marpby,  to'  appellant  Balpb 
Simon,  for  respondents. 

PKR  CURIAM.  This  action  was  begun  In 
the  superior  court  of  King  county  by  Carrie 
B.  Friend,  plaintiff,  against  F.  H.  Ralston 
and  D.  A.  Royea,  copartners  doing  business 
under  the  firm  name  and  style  of  Ralston  & 
Royea,  and  the  United  States  Fidelity  & 
Guaranty  Company,  defendants.  On  the  trial 
of  the  issues  between  the  plaintiff  and  the 
defendant  United  States  Fidelity  &  Gnar^ 
anty  Company  before  the  court  below  and  a 
Joiy,  a  verdict  was  rendered  In  favor  of 
plaintiff  for  $1,206.41,  under  direction  of  the 
trial  court,  April  10,  1902.  Judgment  was 
entered  on  this  verdict  April  29,  1902,  from 
-which  the  United  States  Fidelity  &  Guaranty 
Company  appeals. 

On  the  21st  day  of  January,  1901,  at  the 
dty  of  Seattle,  respondent  Carrie  B.  Friend 
entered  Into  a  written  contract  with  the  re- 
spondents Ralston  &  Royea  for  the  construc- 
tion In  said  city,  on  the  real  estate  of  Mrs. 
Friend,  of  a  certain  two-story  frame  building, 
for  the  consideration  of  $7,753.  On  the  25th 
day  of  Janoary,  1902,  Ralston  &  Royea,  as 
principals,  with  appellant  company  as  surety, 
executed  a  bond  to  Carrie  B.  Friend  In  the 
penal  sum  of  $3,000.  Such  bond,  by  recitals, 
referred  to  this  building  contract,  and  con- 
tained the  following  condition: 

"Now,  therefore,  the  condition  of  the  fore- 
going obligation  Is  such  that  If  the  said  prin- 
cipals shall  well,  truly  and  faithfully  comply 
with  all  the  terms,  covenants  and  conditions 
of  said  contract  on  their  part  to  be  kept  and 
performed  according  to  its  tenor,  then  this 
obligation  to  be  null  and  void,  otherwise  to 
be  and  remain  In  fall  force  and  virtue  in 
law." 

The  above  contract,  among  other  things, 
provided  that  the  contractors,  at  their  own 
expense,  should  provide  and  supply  all  man- 
ner of  materials  and  labor  for  the  construc- 
tion of  this  building,  and  complete  the  same 
on  or  before  May  1,  1901.  The  provisions 
of  the  third  and  flfth  paragraphs  of  the  con- 
tract are  as  follows: 

*^hird.  Should  the  owner  at  any  time  dur- 
ing the  progress  of  said  building  require  any 
alterations,  deviations,  additions  to  or  omis- 
sions from  the  said  contract,  specifications 
or  plans,  she  shall  be  at  liberty  to  have  such 
changes  made,  and  the  same  shall  in  no 
-way  affect  or  avoid  the  contract,  but  the 
additional  costs  (if  any)  of  such  changes 
will  be  added  to  the  amount  of  such  con- 
tract price,  and  deductions  shall  be  made 
from  said  contract  price  for  all  omlssioos 
of  work  specified,  at  a  fair  and  reasonable 
Taluatlon." 

"Fifth.  Should  any  dispute  arise  respect- 
ing the  true  construction  or  meaning  of  the 
drawings  or  specifications  the  same  shall  be 


decided  by  McManna  ft  Walker,  arcfaltecta 
and  their  decision  shall  be  final  and  oondo- 
slve,  and  should  any  dlspnte  arise  respecting 
the  true  value  of  any  extra  work,  or  omitted 
work,  the  same  shall  be  valued  by  two  com- 
petent persons,  one  employed  by  the  owner 
and  the  other  by  the  contractors,  who,  in 
case  they  cannot  agree  as  to  the  value  of 
such  extra  work  or  omitted  work,  shall  name 
an  umpire,  whose  dedslon  shall  be  binding 
on   all   parties." 

These  contractors,  Ralston  &  Boyea,  pnr- 
chased  from  the  Kerry  Mill  Company  lumber 
and  material  which  were  used  in  the  construc- 
tion of  this  building.  The  balance  remaining 
due  therefor  was  $1,179.49.  On  June  16, 
1901,  the  architects,  McManus  &  Walker, 
Issued  their  final  certificate  with  regard  to 
the  completion  of  the  building  under  the  con- 
tract The  Kerry  Mill  Company  on  August 
21,  1901,  filed  a  lien  upon  said  property,  and 
brought  acQon  In  the  court  below  to  fore- 
close same,  making  Carrie  B.  Friend  and 
Ralston  &  Royea  defendants  therein.  Ral- 
ston &  Royea  also  filed  a  lien  on  said  prem- 
ises for  $152,  balance  due  on  contract  and 
also  for  $1,410.26  on  account  of  extra  work 
and  materials,  and  brought  suit  to  foreclose 
such  lien.  Mrs.  Friend  answered  the  com^ 
plaint  of  the  contractors,  denying  the  mate- 
rial allegations  thereof,  except  an  Item  of  $8. 
She  further  alleged  in  her  answer  a  demand 
for  $599.90  for  work  and  materials  omitted; 
also  a  claim  for  demurrage  In  delaying  the 
completion  of  the  building  till  June  16,  1901, 
and  the  filing  of  the  lien  of  the  Kerry  MiU 
Company,  and  the  action  Instituted  for  the 
foreclosure  thereof.  The  reply  of  the  con- 
tractors admitted  that  the  building  was  not 
completed  till  June  16,  1901,  and  denied  alle- 
gations regarding  the  omission  of  any  work 
or  materials.  The  contractors'  bond  provides 
"that  any  suits  at  law  or  proceedings  in  equi- 
ty brought  against  this  bond  •  •  •  must 
be  instituted  within  six  months  after  the 
first  breach  of  said  contract";  that  a  regis- 
tered letter  mailed  to  the  president  of  ap- 
pellant company,  at  Its  principal  office,  in 
Baltimore  City,  Md.,  shall  be  deemed  suffi- 
cient noUce.  On  September  18,  1901,  Mrs. 
Friend,  by  her  attorney,  notified  appellant  by 
registered  letter,  of  the  bringing  of  the  Kerry 
Mill  Company's  lien  suit  and  tendered  the 
defense  thereof  to  appellant  It  appears  from 
the  recitals  in  such  notice  that  Mrs.  Friend 
was  served  with  the  summons  and  complaint 
In  such  action  on  September  17,  1901.  The 
appellant  disregarded  such  notice,  and  failed 
to  take  any  part  in  such  defense.  Those  two 
Hen  cases  were  consolidated  and  tried  together. 
The  lower  court  found  in  favor  of  the  Kerry 
Mill  Company,  In  the  sum  of  $1,280.04,  and 
also  decreed  that  its  lien  therefor,  together 
with  an  attorney's  fee  and  costs,  be  fore- 
closed against  said  premises.  The  court  fur- 
ther found  that  Mrs.  Friend  was  Indebted 
to  the  contractors  In  the  sums  of  $28  for 
extra  work,  and  $152  for  balance  due  on 


Digitized  by 


Google 


796 


77  .PACIFIC  lUDPORTBR. 


(Wash. 


the  contract  price,  and  on  February  IS,  1902, 
rendered  Judgment  in  her  favor  against  Ral- 
ston &  Itoyea  for  $1,100.04  and  costs.  This 
action  wag  Instituted  by  Carrie  B.  Friend  to 
recover  damages  on  the  bond  for  the  failure 
on  the  part  of  Kalston  &  Royea  to  perform 
their  part  of  said  contract,  and  by  reason  of 
the  foregoing  facts  and  Judicial  proceedings. 
On  the  3d  day  of  March,  1902,  respondent 
Carrie  B.  Friend,  by  order  of  the  trial  court, 
based  on  the  stipulation  of  the  parties,  filed 
her  amended  and  supplemental  complaint  in 
the  action,  wherein,  among  other  things,  she 
alleged  notice  to  appellant  to  defend  as  above 
stated,  the  rendition  of  said  judgment  against 
the  contractors,  Kalston  &  Royea,  and  appel- 
lant company's  knowledge  of  the  matters 
litigated;  limiting  her  demand  for  Judg- 
ment to  the  amount  of  the  Judgment  recover- 
ed by  her  against  Ralston  &  Royea.  Appel- 
lant answered  the  complaint,  in  which  answer 
it  denied  certain  allegations  thereof,  admitted 
the  execution  of  the  contract  and  bond,  and 
set  forth  several  alBrmatlve  defenses.  The 
first  affirmative  defense,  In  substance,  alleges 
that  certain  changes,  deviations,  and  altera- 
tions were  made  by  the  mutual  consent  of  the 
contractors  and  Mrs.  Friend,  as  outlined  In 
the  plans  and  specifications;  that  the  rea- 
sonable value  of  such  extra  work  and  ma- 
terial was  greater  than  the  amount  sought 
to  be  recovered  in  this  action  and  the  penal- 
ty of  the  contractors'  bond;  that  no  allow- 
ance was  made  to  the  contractors  for  such 
material  and  labor;  and  that  Mrs.  Friend 
was  still  Indebted  to  them  for  the  same.  The 
second  affirmative  defense  alleges  matters 
with  regard  to  extra  work  and  material  fur- 
nished pursuant  to  oral  agreements  made 
between  the  contractors  and  owner,  con- 
trary to  the  plans  and  specifications,  which 
were  a  part  of  the  building  contract  The 
provision  claimed  to  have  been  violated  is  as 
follows:  "No  bills  or  accounts  for  extra 
work  will  be  allowed  or  paid  tmless  author- 
ity for  contracting  same  can  be  shown  by  a 
certificate  from  the  owner  countersigned  by 
the  architect"  It  Is  further  charged  in  this 
defense  that  such  charges  were  made  with- 
out the  knowledge  or  consent  of  appellant. 
The  third  separate  defense,  after  alleging 
that  there  were  extra  work  and  material 
furnished  in  the  construction  of  this  building, 
charges  that  the  contractors  and  owner  were 
unable  to  agree  upon  the  allowance  there- 
for; that  the  contractors,  pursuant  to  the 
provisions  of  the  above  paragraph  5  of  the 
building  contract  offered  to  submit  the  val- 
ue of  such  extras  to  arbitration;  and  that 
Carrie  B.  Friend  refused  to  select  an  ar- 
bitrator or  submit  such  dispute  to  arbitra- 
tion. The  fourth  and  last  of  these  affirma- 
tive defenses  charges  that  respondent  Mrs. 
Friend  failed  and  refused  to  make  payments 
to  the  contractors  as  provided  in  the  building 
contract,  and  withholds  the  same. 

After  respondent  had  submitted  her  evi- 
dence at  the  trial.  Including  the  notice   to 


defend  and  Judgment  roll  above  mentioned, 
appellant  Insisted  that  the  complaint  did  not 
state  facts  sufficient  to  constitute  a  cause 
of  action,  and  further  that  tl^e  evidence  in 
behalf  of  respondent  Friend  was  insufficient 
to  entitle  her  to  any  relief.  The  trial  court 
denied  each  of  appellant's  motions,  to  each 
of  which  rulings  it  duly  excepted.  The  trial 
court  excluded  all  evidence  in  support  of  the 
affirmative  defenses,  respectively,  and  appel- 
lant excepted.  Thereafter  the  following 
written  stipulation  between  the  parties  to 
this  action  was  filed  In  the  trial  court: 

"Whereas,  upon  the  trial  of  this  cause, 
no  opportunity  was  given  to  the  United  States 
Fidelity  &  Guaranty  Company,  one  of  the 
defendants  herein,  to  Introduce  testimony  in 
support  of  Its  denials,  and  in  answer  to 
the  evidence  introduced  on  behalf  of  the 
plaintiff  after  the  motion  to  exclude  testi- 
mony under  the  affirmative  defenses  set  out 
In  its  answer  were  passed  upon  by  the  court: 

"It  Is  now  stipulated  that  under  the  order 
offered  In  evidence  by  the  plaintiff,  given  by 
Ralston  &  Royea  to  Calhoun,  Denny  &  Ew- 

Ing,  dated ,  the  said  plaintiff  paid  the 

sums  represented  by  the  receipts  from  said 
agents,  and  did  not  pay  nor  offer  to  pay  to 
them  any  other,  or  further  sum,  and  that 
she,  the  said  plaintiff,  did  withhold  from 
the  said  Ralston  &  Royea  and  the  said 
agents,  the  snm  of  $152.00  on  the  original 
contract  price  as  named  in  the  bulldhig  con- 
tract which  Is  an  exhibit  herein,  and  the 
$28.00  for  extra  work,  these  being  the  same 
amounts  found  by  the  court  to  be  due  Kal- 
ston &  Royea  according  to  the  findings  of 
fact  offered  In  evidence  and  marked  'Plain- 
tiff's Exhibit  — .' 

"And  It  is  further  stipulated  that  the  de- 
fendant aside  from  testimony  to  the  above 
effect,  had  no  testimony  to  offer  in  support 
of  Its  denials  or  in  answer  to  the  testimony 
offered  on  behalf  of  the  said  plaintiff,  ex- 
cept in  support  of  the  matters  aet  out  In 
its  separate  affirmative  defenses;  and  the 
said  defendant  hereby  waives  any  claim  or 
error  which  it  might  have  predicated  upon 
the  action  of  the  court  above  referred  to  and 
that  if  said  cause  be  appealed  to  the  su- 
preme court  no  error  will  be  claimed  or  as- 
signed by  reason  thereof. 

"Dated  at  Seattle,  Washington,  this  24tli 
day  of  AprU,  A.  D.  1902." 

Under  direction  of  the  lower  court  the 
Jury  returned  a  verdict  in  behalf  of  respond- 
ent Carrie  B.  Friend,  on  which  the  judgment 
ai>poaled  from  was  entered. 

After  the  perfection  of  the  present  appeal, 
Carrie  B.  Friend  died.  On  suggestion  of  her 
death,  by  order  of  this  court  her  executor, 
Ralph  Simon,  was  substituted  herein  as  re- 
spondent In  her  stead.  The  propositions  of 
law  arising  upon  this  record,  under  the  as- 
signments of  error,  are  (1)  that  the  original 
and  supplemental  complaints  fail  to  state  a 
cause  of  action;  (2)  that  the  court  below 
erred  in  denying  appellant's  motion  for  a 
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nonsuit;  and  (3)  error  In  excluding  tlie  evl- 
Oence  In  support  of  appellant's  four  affirma- 
tive defenses  respectively. 

In  support  of  the  first  assignment,  It  iB 
urged  that,  In  order  to  entitle  respondent 
Friend,  to  recover  in  the  present  contro- 
versy, she  must  have  paid  the  Ju^raent  of 
the  Kerry  Mill  Company  against  Ralston  & 
Koyea,  which,  as  we  understand  by  appel- 
lant's contention.  Includes  the  original  de- 
mand constituting  the  consideration  of  such 
Judgment,  as  the  action  at  bar  was  original- 
ly begun  prior  to  the  rendition  of  that  Judg- 
ment; that,  therefore,  both  the  original  and 
supplemental  complaints,  failing  to  allege 
such  payment  prior  to  the  commencement  of 
this  action,  do  not  state  facts  sufficient  to 
constitute  a  cause  of  action  against  this  ap- 
pellant company.  The  building  contract  was 
nmde  a  part  of  the  bond  In  question.  The 
contractors,  among  other  things,  undertook, 
by  the  express  terms  of  their  contract,  to 
provide  and  supply  at  their  own  cost  and  ex- 
pense all  the  materials  necessary  for  the 
completion  of  said  building  and  the  fulfill- 
ment of  such  contract.  The  appellant  com- 
pany, for  a  consideration,  guarantied  that 
these  contractors  should  well,  truly,  and 
faithfully  comply  with  all  the  terms,  cove- 
nants, and  conditions  of  such  agreement  on 
their  part  to  be  performed.  These  com- 
plaints respectively  allege  that  Ralston  & 
Koyea  purchased  materials  for  this  build- 
ing of  the  Kerry  Mill  Company  in  further- 
ance of  their  said  contract  with  Mrs.  Friend, 
the  owner  of  the  premises;  that,  by  their 
(contractors')  failure  to  pay  for  the  same, 
Mrs.  Friend's  property  became  subject  to  a 
lien  at  the  Instance  of  the  Kerry  Mill  Com- 
pany. "Where  the  contractor  for  the  erec- 
tion of  a  building  gave  a  bond  with  sureties 
to  faithfully  perform  all  the  covenants  and 
agreements  contained  In  the  building  con- 
tract,' etc.,  and  the  building  contract  provid- 
ed that  be  was  'to  furnish  all  the  material, 
ancb  as  lumber,  hardware,  brick,  lime,  sand, 
paints,  oils,  etc.,'  'as  per  specifications,'  held, 
that  a  failure  to  pay  for  such  materials, 
-whereby  a  mechanic's  lien  was  filed  on  tbe 
building  and  lot,  was  a  breach  of  the  con- 
dition of  the  bond,  and  rendered  tbe  builder 
and  his  sureties  liable  thereon."  Klewit  v. 
Carter,  25  Neb.  460.  41  N.  W.  286. 

The  learned  counsel  for  appellant  cites 
numerous  authorities  with  reference  to  tbe 
nonliability  of  sureties  on  bonds  or  covenants 
of  indemnity  "to  save  and  keep  harmless" 
the  obligee  from  certain  outstanding  debts, 
or  that  tbe  party  indemnified  shall  not  sus- 
tain damage  incurred  through  the  omissions 
or  acts  of  the  principal,  etc.,  until  the  obligee 
vball  have  paid  or  discharged  such  debts,  or 
may  have  otherwise  sustained  financial  losa 
Miller  ▼.  Pries  (N.  J.  Sup.)  49  Atl.  074. 
But  there  is  a  marked  distinction  between 
covenants  of  that  description  and  agree- 
ments that  the  obligors  shall  perform  specific 
acts.    Litchfield  t.  Cowley  (Wash.)  70  Pac 


83;  Wright  t.  Whiting,  40  Barb.  235.  The 
covenant  in  the  building  contract  on  the  part 
of  the  contractors  with  Mrs.  Friend  is,  as 
between  them,  equivalent  to  a  direct  promise 
to  pay  for  materials  used  in  the  construction 
of  the  building,  and  a  breach  of  the  con- 
tract occurred  when  the  contractor  sufTered 
the  obligation  to  become  a  charge  on  her 
property.  At  least,  she  was  entitled  to  treat 
tbe  same  as  a  breach.  It  may  be  true  that  she 
was  not  obligated  to  do  so;  that  she  could 
have  waited  until  the  Hen  had  become  fixed 
and  determined  by  Judgment  against  her 
property,  and  treated  that  as  the  breach  of 
the  bond,  thus  escaping  the  onus  of  estab- 
lishing at  the  trial  the  validity  of  such  lien 
and  the  amount  of  tbe  Indebtedness.  But 
she  was  not  obliged  to  delay  action  In  that 
behalf.  She  could  treat  tbe  failure  of  tbe 
contractors  to  keep  her  property  free  from 
such  Incumbrance  as  a  breach  of  tbe  con- 
tract. Therefore  tbe  position  of  appellant's 
counsel  that  this  action  was  prematurely 
brought  is  untenable.  In  the  light  of  the 
above  authorities  relative  to  primary  and 
affirmative  covenants  to  perform  some  par- 
ticular act,  we  conclude  that  the  original 
and  supplemental  complaints  state  sufficient 
facts  to  constitute  a  cause  of  action. 

The  assignments  of  error  pertaining  to 
tbe  refusal  of  tbe  lower  court  to  grant  ap- 
pellant's motion  for  a  nonsuit,  and  in  ex- 
cluding its  evidence  in  support  of  the  sev- 
eral affirmative  defenses,  may  properly  be 
treated  and  considered  under  one  head,  and 
in  the  same  connection. 

The  appellant  contends  that  the  testimony 
in  respondent's  behalf  disclosed  that  she  bad 
not  fulfilled  ber  agreement  with  her  con- 
tractors, in  that  she  bad  refused  to  pay 
them  tbe  above  Items — $152,  balance  on  con- 
tract price,  and  $48  for  extra  work — and  that 
therefore  the  lower  court  erred  In  denying 
the  nonsuit.  TTie  case  of  Cowles  v.  United 
States  Fidelity  &  Guaranty  Co.,  32  Wash. 
120,  72  Pac.  1032,  was  similar  In  many  of 
its  salient  features  to  the  action  at  bar, 
respecting  the  propositions  of  law  presented 
by  this  record  arising  on  the  rulings  of  tbe 
trial  court  in  the  denial  of  the  nonsuit,  and 
tbe  exclusion  of  appellant's  testimony  In 
support  of  its  affirmative  defenses.  In  that 
case  this  court  held  (quoting  from  the  syl- 
labus, which  tersely  presents  the  points  de- 
cided): "A  guaranty  company,  which,  for  a 
compensation,  becomes  surety  upon  the  bond 
given  by  a  building  contractor  for  tbe  faith- 
ful performance  of  his  contract,  cannot  es- 
cape liability  by  reason  of  deviations  from 
the  exact  terms  of  the  contract,  where  such 
provisions  were  waived  by  the  contractor, 
and  no  damage  is  shown  as  resulting  to  the 
surety  by  reason  thereof."  In  the  consol- 
idated actions  above  noted,  It  fully  appeared 
that  the  contractors,  Ralston  &  Royea,  re- 
ceived due  credits  for  the  two  Items  of  $152, 
balance  of  contract  price,  and  $48  for  extra 
work,  which  Inured  to  tbe  t>enefit  of  this 
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appellant  The  stjpniation  as  to  these  cred- 
its in  terms  related  to  tlie  action  of  tbe  low- 
er court  regarding  its  decision  denying  the 
nonsuit;  still  it  contained  admissions  whlcb 
were  properly  in  tbe  case  for  all  purposes, 
and  it  is  questionable  whether  appellant 
could,  in  any  event,  be  permitted  to  contro- 
vert such  admissions  as  to  these  several 
amounts  withheld  from  the  contractors  by 
Mrs.  Friend,  when  it  thereafter  undertook 
to  sustain  any  of  the  averments  of  these 
affirmative  defenses  at  variance  with  such 
stipulation.  Sherman  v.  Sweeny,  29  Wash. 
331,  CO  Pac.  1117.  However,  we  consider 
that  the  vital  question  with  regard  to  the 
sufficiency  of  such  defenses  Is  whether  the 
judgment  In  the  consolidated  lien  cases 
above  noted,  which  is  described  In  the  sup- 
plemental complaint,  estops  the  appellant. 
It  had  due  notice  of  the  pendency  of  the 
Kerry  Mill  Hen  suit — one  of  the  cases  con- 
solidated— and  it  was  offered  the  defense 
thereof  on  the  part  of  this  respondent  Mrs. 
Friend.  Such  action  was  instituted  to  re- 
cover on  a  demand  for  materials  purchased 
by  the  contractors  in  furtherance  of  their 
said  building  contract,  the  faithful  perform- 
ance of  which  on  the  part  of  Baiston  & 
Royea  was  guarantied  by  tbe  appellant  com- 
pany. The  Judgment  in  favor  of  Mrs. 
Friend  against  her  contractors  was  obtained 
in  good  faith,  without  fraud  or  collusion. 
This  judgment  related  exclusively  to  mat- 
ters connected  with  the  contract  and  bond, 
in  which  appellant  was  closely  identified  and 
directly  interested.  The  following  language 
is  quoted  from  the  opinion  of  the  court  in 
Cowles  V.  United  States  Fidelity  &  Guar- 
anty Company,  supra:  "It  is  the  contract, 
instead  of  the  bond,  which  is  primarily  to 
be  construed,  and  the  construction  of  the 
contract  cannot  Ik;  affected  by  the  fact  that 
a  bond  is  given  for  its  perforniuuce.  It 
must  be  <ronstrued  with  reference  to  the 
gathered  intention  of  the  parties  to  the  con- 
tract, and  whatever  is  binding  upon  tliem 
is  binding  upon  the  surety,  who  becomes  a 
party  to  the  contract,  ideutiticd  with  the 
contractor."'  AVe  are  of  the  opinion  that, 
under  the  facts  appearing  in  this  recoi-d,  the 
appellant  company  is  bound  by  the  Judg- 
ment recovered  against  the  contractors  in 
favor  of  the  owner,  Mrs.  Friend;  that  this 
case,  in  tliat  regard,  falls  within  the  prin- 
ciples of  law  enunciated  in  Douthitt  v.  Mac- 
Culsky,  11  Wash.  (JOl,  40  Pac.  18C,  and 
Dorenuis  v.  Root,  23  Wash.  711,  71G,  03  Pac. 
.572,  54  L.  IS.  A.  04!).  See  liovejoy  v.  Mur- 
ray. 3  Wall.  1,  18,  18  L.  Ed.  120;  0  Rose's 
Notes  U.  S.  Sup.  Ct.  Decisions,  p.  458;  Prlch- 
ard  V.  Farrar,  110  Mass.  221. 

Appellant's  counsel  has  directed  our  at- 
tention to  many  autiiorlties  in  support  of  his 
position  that  a  Judgment  rendered  against 
the  principal  on  a  bond  does  not  estop  the 
surety  from  relitigatiug  the  merits  of  the 
controversy,  where  such  Judgment  was  ob- 
tained in  an  action  on  the  original  contract, 


as  distinct  from  the  bond  for  its  faithful 
performance,  without  making  tbe  surety  a 
party  defendant  The  case  of  McConnell  v. 
Poor,  113  Iowa,  133,  84  N.  W.  968,  52  L.  E. 
A.  312,  Is  an  authority  upon  which  appellant 
places  Its  principal  reliance,  but  we  fail  to 
discover  wherein  it  is  In  conflict  with  the 
conclusions  heretofore  declared  respecting 
this  feature  of  the  present  controversy.  Not- 
withstanding the  statement  in  tbe  syllabus, 
the  case  fails  to  show  that  the  surety  had 
notice  of  the  prior  suit  against  his  principal, 
or  was  given  any  opportunity  to  appear  and 
defend  such  action,  and  it  further  appeared 
that  tbe  plaintiff  had  elected  to  treat  the 
bond  and  contract  as  separate  Instruments 
for  tbe  purposes  of  the  litigation.  Ttie  able 
court  properly  held  that  a  Judgment  ren- 
dered In  favor  of  tbe  obligee  for  breach  of 
the  contract  against  tbe  principal  did  not 
estop  the  surety,  when  sued  on  the  contract- 
or's bond.  Again,  In  this  Iowa  case,  the 
record  fails  to  show  that  the  surety  had 
any  further  Interest  in  the  contract  of  his 
principal,  other  than  that  of  a  mere  surety 
without  compensation.  The  facts  in  the  case 
before  us,  as  we  have  shown,  are  entirely 
dissimilar,  and  render  the  rule  of  the  Iowa 
case  inapplicable. 

No  reversible  error  appearing  In  the  rec- 
ord, it  follows  that  the  Judgment  of  the 
lower  court  must  be  affirmed,  with  costs,  and 
It  is  so  ordered. 


JONES  et  ttx.  ▼.  HERRICE  et  al. 
(Supreme  Court  of  Washington.     July  19, 

1004.) 

QUIETINO  TrrLE  —  MORTOAOBS-^WBECLOSUW:— 
PARTIES — PURCnASERS— BONA  FrDB  HOLDES— 
EXEClTTiON  SALE — REDEMPTION — SPECIAL  DE- 
I'E.NSES  —  STJFFICIENCT— LmrrATIONS— COLOa 
OF  TITLE— APPEAI/— AMENDMENTS. 

1.  Where  other  defenses  were  clearly  snfB- 
cient  to  support  a  judgment  in  favor  of  defend- 
ant, the  failure  of  the  court  to  rule  correctly 
on  a  demurrer  to  two  defenses  on  which  the 
judgment  was  not  founded  was  harmless. 

2.  Where  an  anstcer  in  a  suit  to  quiet  title 
nlleRed  title  in  defendants  through  foreclosure 
proceedings,  based  on  an  instrument  antedating 
any  rights  plaintiffs  may  have  obtained  by  vir- 
tue of  an  execution  under  which  they  claimeii. 
and  the  answer  averi-ed  that  there  was  nothini; 
in  the  record  at  the  time  of  the  foreclosure  pro- 
ceedings showing  either  that  plaiutiffsNor  their 
grantors  had  any  claim  to  or  interest  in  the 
property,  and  that  the  purchasers  under  the 
foreclosure  proceedings  had  no  actual  or  con- 
structive notice  of  the  claims  or  interests  of 
plaintiff.4  ol'  their  grantors,  such  defense  was 
not  objectionable  for  failure  to  allege  that 
plaintiffs  or  their  grantors  were  parties  to  the 
foreclosure  proceedings,  since  a  purdiaaer  un- 
dpr  such  proceedings  is  an  innocent  purchaser 
for  valne,  nnd  is  bound  only  by  such  outstand- 
ing unrecorded  liens  or  claims  as  he  has  actual 
notice  of. 

3.  T'mler  2  Ballinger's  Ann.  Codes  ft  St.  I 
5.')04,  providing  that  every  person  having  color 
of  title  made  in  good  faith  to  vacant  and  un- 
occupied land,  who  shall  pay  taxes  regularly  as- 
sessed thei-eon  for  seven  successive  rears,  shall 
be  deemed  the  legal  owner,  according  to  the 
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purport  of  bis  paper  title,  a  defense  to  a  suit 
ro  quiet  title  to  such  land,  alleging  that  de- 
fendants held  under  a  warranty  deed  "from  the 
owner,"  and  had  paid  taxes,  etc.,  suflSciently  al- 
leged that  they  held  nnder  color  of  title,  as 
against   a  general  demurrer. 

4.  Where,  in  a  suit  to  quiet  title,  the  answer 
alleged  possession  and  payment  of  taxes  for 
seven  years  under  a  warranty  deed  from  the 
owner,  instead  of  alleging  a  holding  under  "color 
of  title,"  as  required  by  Ballinger  s  Ann.  Codes 
&  8t.  i  5504,  such  defect  was  one  capable  of 
being  cured  by  amendment,  which  would  be  re- 
garded as  made  on  appeal  in  support  of  a  judg- 
ment for  defendants,  provided  the  findings  of 
fact  Justified  the  holding  that  defendants  had 
title  to  the  property  under  such  section. 

5.  Where,  prior  to  an  execution  sale,  under 
which  plaintiffs  claimed  title  to  land,  the  debt- 
or bad  conveyed  the  legal  title  to  another  by  a 
warranty  deed,  under  which  defendants  claimed 
title,  and  the  debtor  retained  only  a  right  of 
redemption,  which  was  the  only  right  plaintiffs 
acquired  under  such  execution  sale,  and  plain- 
tiffs did  not  attempt  to  exercise  such  tight  until 
after  the  time  to  redeem  had  expired,  their 
rights  in  the  property  were  barred. 

Appeal  from  Superior  C!ourt,  King  County ; 
Boyd  J.  Tallman,  Judge. 

Action  by  Frank  A.  Jones  and  wife  against 
Josephine  C.  Herrick  and  others.  From  a 
judgment  In  favor  of  defendants,  plaintiffs 
appeal.    Affirmed. 

See  74  Fac.  332. 

S.  8.  Langland,  for  appellants.  Mitchell 
GUllain,  for  respondents. 

FTJIiLERTON,  C.  J.  The  appellants 
brought  this  action  against  the  respondents 
to  quiet  title  In  themselves  to  some  80  acres 
of  vacant  and  unoccupied  land  situated  In 
King  county  In  this  state.  They  alleged  title 
by  virtue  of  a  Judgment  of  the  Circuit  Court 
of  the  United  States  for  the  District  of  Wash- 
ington against  one  W.  P.  Sayward,  an  exe- 
cution sale  of  the  property  as  the  property 
of  Sayward,  Its  purchase  at  such  sale  by  one 
A.  A.  Johnson,  and  the  subsequent  convey- 
ance of  the  property  to  themselves  by  John- 
son. The  answer  of  the  respondents  consist- 
ed of  a  general  denial  of  the  allegations  of 
the  complaint  and  some  five  separate  de- 
fenses. In  three  of  these  the  respondents 
claimed  title  in  themselves,  first,  by  a  war- 
ranty deed  from  the  common  owner  antedat- 
ing tbe  inception  of  the  proceedings  through 
which  the  appellants  claimed  title;  second, 
through  a  foreclosure  proceeding  in  which 
tbe  rlgbts  of  the  appellants,  if  any  they 
bad,  fvere  foreclosed  and  sold;  and,  third, 
by  virtue  of  tbe  statute  of  limitations.  The 
fourth  was  a  partial  defense  only,  being  a 
claim  for  taxes  paid,  which  they  prayed  to 
bave  adjudged  to  be  a  lien  on  tbe  land  In 
case  It  should  be  found  that  the  appellants 
bad  a  superior  title.  Tbe  fifth  defense  was 
in  tbe  nature  of  a  cross-complaint,  asking 
that  the  respondents'  instruments  of  title  be 
adjudged  to  be  liens  upon  the  land  for  the 
amounts  advanced  by  them  and  their  prede- 
cessor In  interest  In  acquiring  the  same.  If 
such  Instruments  of  title  should  not  be  ad- 
judged to  convey  title  In  fee,  and  that  such 


Hens  be  foreclosed  as  against  the  appellants, 
and  the  property  sold  in  satisfaction  of  tbe 
amount  found  due.  To  tbese  separate  an- 
swers, with  the  exception  of  the  first,  gen- 
eral demurrers  were  interposed,  which  were 
overruled  by  the  trial  court,  whereupon  an 
answerwas  filed,  denying  generally  the  affirm- 
ative matter  pleaded  therein,  and  pleading 
new  matter  by  way  of  defense  and  estoppel 
thereto.  Subsequently  a  motion  was  made 
to  require  the  respondents  to  elect  between 
their  first  and  second  defenses,  on  the  ground 
that  they  were  Inconsistent  This  motion 
was  also  overruled,  and  thereafter  a  trial 
had  on  the  merits  of  the  controversy,  result- 
ing In  findings  of  fact,  conclusions  of  law, 
and  a  judgment  In  favor  of  the  respondents. 
The  statement  of  facts  certified  to  this 
court  was  stricken  prior  to  the  hearing.  The 
cause,  however,  was  retained  on  the  sugges- 
tion that  there  were  questions  presented  by 
the  record  not  dependent  upon  tbe  statement 
of  facts.  The  appellants  now  insist  that  tbe 
court  erred  In  overruling  the  demurrers  to 
the  separate  defenses,  but  we  think  those  of 
them  necessary  to  uphold  the  Judgment  were 
clearly  BuflScient  Tbe  court  found  that  tbe 
respondents  were  tbe  owners  In  fee  of  tbe 
premises;  hence  it  makes  no  difference 
whether  or  not  the  matters  alleged  In  tbe 
fourth  or  fifth  of  the  separate  defenses  were 
sufficient  to  entitle  the  respondents  to  relief, 
Tbe  fourth,  as  we  have  stated,  only  purport- 
ed to  be  a  partial  defense,  and  could  only  be 
material  In  case  the  court  should  hold  tbe  re- 
spondents to  be  without  title.  The  fifth  was 
material  only  under  a  like  condition.  The 
failure,  therefore,  of  the  court  to  rule  cor- 
rectly on  the  demurrer  to  these  defenses 
would  not  require  a  reversal  of  the  case,  as 
the  Judgment  was  not  founded  on  the  allega- 
tions of  either  of  them.  As  to  the  other 
defenses  demurred  to,  we  think  they  were 
clearly  sufficient  The  second  separate  de- 
fense was  a  deraignment  of  title  through 
foreclosure  proceedings  based  on  an  instru- 
ment antedating  any  right  the  appellants  may 
have  obtained  by  virtue  of  the  exen»jtlon  sale 
under  which  they  claim.  Tbe  precise  objec- 
tion to  the  pleading  is  that  It  does  not  ap- 
pear that  the  appellants  or  their  grantor  was 
made  a  party  to  the  foreclosure  proceedings, 
and  that  they  were  not,  for  that  reason, 
bound  by  them;  but  tbe  answer  avers  that 
there  was  nothing  of  record  at  the  time  of 
the  foreclosure  proceedings  showing  that  ei- 
ther the  appellants  or  their  grantor  had  any 
claim  to  or  interest  In  the  property,  and 
that  the  purchasers  under  that  proceeding 
bad  no  notice,  actual  or  constructive,  of  such 
claims  or  Interests.  If  this  be  true,  the  In- 
terests of  the  appellants  were  as  effectually 
cut  off  by  the  foreclosure  proceedings  as  they 
would  have  been  bad  their  claims  been  of  rec- 
ord, and  they  had  been  made  parties  to  the 
proceedings.  A  purchaser  at  a  sale  had  un- 
der foreclosure  of  a  mortgage  or  other  lien 
holds  as  an  Innocent  purchaser  for  value,  and 
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is  bound  by  only  such  outstanding  unrecord-  t 
ed  liens  or  claims  to  the  property  as  he  has 
actual  notice.  The  defense,  therefore,  as  a 
pleading,  could  not  be  objectionable,  for  the 
reason  stated.  The  third  defense  was  a  plea 
of  the  statute  of  limitations  under  section 
50&1  of  the  Code  (Ballinger's  Ann.  Codes  & 
St.).  The  objection  to  it  Is  that  it  is  not 
alleged  that  the  respondents  had  "color  of 
title"  to  the  property  during  the  time  they 
paid  taxes  thereon.  But  the  allegation  i» 
that  they  held  under  a  warranty  deed  from 
the  owner,  which  we  ttdnk  is  equivalent  to 
alleging  they  held  under  "color  of  title,"  and, 
this  being  true,  the  pleading  was  sufficient  as 
against  a  general  demurrer.  Moreover,  this 
was  such  a  defect  as  could  be  cured  by 
amendment,  and,  if  the  findings  of  fact  Justi- 
fied holding  that  the  respondents  had  title 
to  the  property  by  virtue  of  having  paid  tax- 
es thereon  for  seven  consecutive  years,  hav- 
ing color  of  title  thereto  made  In  good  faith, 
this  court  would  treat  the  pleading  as  amend- 
ed to  correspond  therewith. 

The  appellants  contend  further,  however, 
that  the  findings  made  by  the  trial  court  are 
not  as  broad  as  the  pleadings,  and  argue 
that,  if  the  pleadings  do  support  the  Judg- 
ment, the  findings  of  fact  do  not  But  here 
again  we  think  the  appellants  are  mistaken. 
The  facts  as  found  show  that  Sayward  at 
the  time  of  the  execution  sale  under  which 
the  appellants  purchased  had  In  the  prop- 
erty only  a  right  of  redemption,  the  legal 
title  having  passed  from  him  by  the  war- 
ranty deed  under  which  the  respondents 
claim.  This  being  true,  the  appellants  could 
have  acquired  by  the  execution  sale  no 
greater  right  than  Sayward  had,  namely, 
the  right  to  redeem,  and  could  not,  under 
any  circumstances,  have  the  title  conveyed 
to  them,  and  quieted  in  themselves,  without 
first  redeeming  from  the  respondents.  This 
they  did  not  do,  nor  proffer  to  do,  and  there 
could  be  no  recovery  by  them  in  this  action 
in  any  event.  But  we  think  the  court  did 
not  err  In  quieting  the  title  in  the  respond- 
ents. Lapse  of  time  alone  has  now  barred 
any  right  the  appellants  may  have  had  to  re- 
deem the  property,  and  they  have  never  pos- 
sessed any  other  remedy.  The  respondents' 
right,  therefore,  to  have  the  litigation  ended, 
and  their  title  put  at  rest,  Is  absolute. 

The  Judgment  api)ealed  from  is  affirmed. 

MOUNT,  ANDERS,  and  HADLEY,  JJ., 
concur. 


CASETY  V.   JAMISON. 

(Supreme  Court  of  Washington.    July  26, 

1904.) 

FOBEION  JUDGMENTS— ACTIONS— BECOan— CER- 
TIFICATE —  SUFFICIENCY  —  TBIAL  —  DIBEC- 
TION  OF  VEBDICT— VEBDICT  NON  OBSTANTE. 

1.  Where  a  certificate  attached  to  the  tran- 
script of  a  foreign  judgment  sued  on  recited 
that  the  clerk  had  carefully  compared  the  fore- 


going papers  with  the  original  CM&plaint,  ram- 
mona,  notice,  and  judgment  in  the  action  there- 
in entitled,  remaining  of  record  in  his  office, 
and  that  the  same  was  a  true  and  correct  copy 
and  transcript  of  such  original  papers  and  the 
whole  thereof,  the  sheriff's  return  showing  per- 
sonal service  on  the  defendant  being  a  part  of 
the  summons,  the  certificate  was  not  objection- 
able for  failure  to  specify  that  the  transcript 
of  the  return  was  correct. 

2.  Where,  in  an  action  on  a  foreign  judg- 
ment, there  was  no  disputed  question  of  fact, 
and  the  court,  at  the  conclusion  of  all  of  the 
evidence,  would  have  been  justified  in  directing 
a  verdict  for  plaintiff  for  the  full  amount  sued 
for,  it  could,  after  the  return  of  an  improper 
verdict,  direct  the  entry  of  such  a  judgment  as 
the  law  of  the  case  required,  notwithstanding 
such  verdict. 

Appeal  from  Superior  Court  Spokane 
Coimty;  William  B.  Richardson,  Judge. 

Action  by  B.  J.  Casety  against  Arthur  C. 
.Jamison.  From  a  Judgment  in  favor  of 
plalutllf,  defendant  appeals.     Affirmed. 

Hamblen  &  Lund,  for  appellant  Ellis  G. 
Soule,  for  respondent. 

FITLLERTON,  C.  J.  The  respondent 
brought  this  action  upon  a  personal  Judgment 
recovered  by  him  against  the  appellant  in 
the  municipal  court  of  the  city  of  Duluth,  In 
the  state  of  Minnesota.  The  appellant  filed 
an  answer,  putting  In  Issue  the  existence  of 
the  Judgment,  and  a  trial  was  had  resulthig 
In  a  Judgment  for  the  respondent  for  the 
full  amount  demanded. 

The  only  question  raised  at  the  trial  by 
the  respondent  was  the  sufficiency  of  the 
certificate  to  the  transcript  of  the  record  of 
the  Minnesota  court  by  which  it  was  sought 
to  establish  the  existence  of  the  Judgment 
The  transcript  consisted  of  a  copy  of  the 
complaint  the  summons  and  sheriff's  return 
thereon,  showing  personal  service  on  the  de- 
fendant, a  notice  of  the  withdrawal  of  cer- 
tain attorneys  who  bad  purported  to  appear 
for  the  respondent,  and  the  entry  of  final 
Judgment  The  clerk's  certificate  thereto  re- 
cited that  he  had  "carefully  compared  the 
foregoing  papers  writing  with  the  original 
complaint,  summons,  notice,  and  Judgment 
In  the  action  therein  entitled,  now  remaining 
of  record  in  my  office,  and  that  the  same  is 
a  true  and  correct  copy  and  transcript  of 
said  original  papers,  and  the  whole  thereof." 
It  Is  Insisted  that  this  certificate  Is  Insof- 
ficient  to  permit  the  introduction  of  the  sher- 
iff's return  on  the  svmimons,  because  It  makes 
no  mention  of  such  return;  the  contention 
being  that  it  was  necessary.  In  order  to  show 
Jurisdiction  in  the  Minnesota  court  to  enter 
a  personal  Judgment  against  the  appellant, 
to  show  personal  service  on  him  within  the 
Jurisdiction  of  that  court.  Inasmuch  as  the 
Judgment,  which  is  conceded  to  be  properlv 
certffied,  recites  that  personal  service  of 
summons  was  made  upon  the  appellant  we 
think  It  may  fairly  be  questioned  whether 
the  return  of  the  sheriff  on  the  summons  is 
material.  Ritchie  v.  Carpenter,  2  Wash.  St 
D12,  521,  28  Pac.  380,  26  Am.  St  Rep.  877. 
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But,  conceding  tlie  rule  to  be  otherwise,  we 
think  the  ecrtlflcate  sufficient.  At  common 
law,  and  under  the  statute  of  this  state  (and 
we  must  presume  the  law  of  Minnesota  to  be 
the  same),  an  officer's  return  of  a  summons 
is  a  certificate  of  the  officer  Indorsed  upon  or 
attached  to  the  summons,  reciting  what  he 
has  done  by  virtue  of  its  commands.  When 
so  indorsed  upon  or  attached  tliereto,  the  re- 
turn becomes  a  part  of  the  summons,  and  a 
copy  of  the  summons,  in  order  to  be  a  true 
copy,  must  contain  a  copy  of  such  return. 
The  return  being  a  part  of  the  summons,  it 
is,  of  course,  sutflciently  described  by  the 
word  "summons."  The  trial  was  had  before 
a  Jury,  which  returned  a  verdict  in  favor 
of  the  respondent,  but  did  not  assess  the 
amount  of  the  recovery  therein.  Tiie  verdict 
was  Insufficient  under  BalUnger's  Ann.  Codes 
&  St.  §  5023,  and.  were  there  a  conflict  in  the 
evidence  as  to  the  amount  the  respondent 
was  entitled  to  recover,  this  irregularity 
would  require  a  reversal  of  the  Judgment. 
But  there  was  no  disputed  question  of  fact 
in  the  case,  and  there  was  nothing  to  sul)- 
mit  to  the  Jury  for  their  determination.  Un- 
der our  practice  the  court  was  authorized  at 
the  conclusion  of  the  evidence  to  either  di- 
rect a  verdict  for  the  full  amount  sued  for 
or  discharge  the  Jury  and  enter  a.  Judgment 
for  such  amount.  Its  rights  in  these  respects 
were  not  clmnged  because  the  Jury  returned 
an  irregular  and  Insiifflclent  verdict.  It  still 
bad  the  power  to  direct  the  entry  of  such 
a  judgment  as  the  Justice  and  law  of  the 
case  required,  and,  as  it  did  no  more  than 
this,  the  judgment  ought  not  to  be  disturbed 
by  this  court. 

Tbe  judgment  appealed  from  is  affirmed. 

MOUNT,    HADLEY,   and  ANDKUS,   JJ., 
concur. 


BBRTELSON  v.  HOFFMAN. 

(Supreme  Court   of  Washington.      July   26, 

1901.) 

AL  ESTATE  AGENTS— ACTION  FOB  COMMIS- 
SIONS— COMPI,AlNT— DISCLOSING  IDENTITY  OP 
PKai>OSED  rURCHASEB— UMITING  BIUIIT  TO 
EXPRESS  PBOMI8E— EVIDENCE  OF  VALUE  OF 
PBOPEBTT — CB03S-EXAMINATION. 

1.  A  fomplaint  in  an  action  for  a  broker's 
commission  for  procuring  a  purchnser  ready  and 
wilting  to  buy  does  not  fail  to  state  a  cause  of 
action  by  not  alleging  that  plaintiff  communi- 
cated to  defendant  the  Identity  of  the  proposed 
purchaser;  it  not  appearinjr  therefrom  that  de- 
fendant ever  demanded  of  plaintiff,  or  that 
plaintiff  ever  refused  to  disrloHe,  the  name  of 
such  purchaser,  or  that  defendant  suffered  any 
injury  from  such  concealment. 

2.  Refusal  to  allow  defendant  in  an  action  for 
a  broker's  commission  to  ask  plaintiff,  on  cross- 
examination,  whether  defendant  asked  him  to 
sell  any  other  property,  is  not  error ;  this  not 
relating  to  any  testimony  on  the  direct  examina- 
tion, and  not  l>eing  pertinent  at  that  stage  of 
the  trial  to  any  matter  connected  with  the  sub- 
ject of  the  action. 

3.  Defendant  In  an  action  on  an  alleged  oon- 
■  tract  of  employment  to  sell,  for  a  commission 
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of  $500,  real  estate  for  $18,000.  of  which  $5  - 
000  was  to  be  cash,  and  the  balance  to  bear  6 
Iier  cent,  interest,  may  not  show  the  actual  val- 
ue of  the  property  was  $20,000,  and  that  its 
annual  rental  was  $1,500;  disparity  between 
such  value  and  the  alleged  contract  price  not 
being  80  great  as  to  tend  to  show  the  improb- 
ability of  the  contract  having  been  made. 

4.  Plaintiff  in  an  action  for  commissions  on 
his  employment  by  defendant  to  sell  real  estate 
having  alleged  both  that  he  became  entitled  to 
receive  the  usual  commission,  which  was  a  cer- 
tain sum,  and  that  defendant  agreed  to  pay  audi 
sum,  and  defendant  not  having  moved  for  an 
election,  and  evidence  having  been  received  in 
support  of  both  allegations.  It  was  not  error  to 
refuse  defendant's  request  restricting  plain- 
tiff's right  to  recover  to  the  finding  by  tha  jury 
of  an  express  promise  by  defendant  to  piS  the 
commission. 

Appeal  from  Superior  Court,  Pierce  Coun- 
ty;  Tbad  Huston,  Judge. 

A'.:tiou  by  B.  Bertelsou  against  D.  M.  Hoff- 
man. Judgment  for  plaintiff.  Defendant  ap- 
peals.   Affirmed. 

B.  F.  Heuston,  for  appellant  J.  W.  A. 
Nichols,  for  respondent. 

PER  CURIAM.  B.  Bertelson,  plaintiff, 
commenced  an  action  in  the  superior  court  of 
Pierce  county  against  D.  M.  Hoffman,  de- 
fendant, to  recover  $.")00,  alleged  to  have  been 
earned  by  Bertelson  as  a  broker's  commission 
in  procuring  a  purchaser  for  defendant  Hoff- 
man's real  estate,  situate  In  the  city  of  Ta- 
conia,  known  as  the  "Board  of  Trade  Saloon." 
The  complaint  alleges  tbe  listing  of  the  prop- 
erty on  the  part  of  defendant  with  plaintiff 
for  sale  upon  terms  fixed  by  Hoffman,  being 
$5,000  In  hand,  or  to  be  paid  on  consumma- 
tion of  sale,  and  the  balance,  $13,000,  to  be 
paid  on  or  before  five  years  from  date  of  sale, 
with  6  per  cent,  interest  on  such  deferred 
payment;  "that  plaintiff  did  procure  a  pur- 
chaser for  said  property  at  the  said  price 
and  upon  the  said  terms  fixed  by  defendant 
as  aforesaid,  who  was  ready,  able,  and  will- 
ing to  buy  the  same  at  the  said  price  and 
terms,  and  who  did  accept  from  plaintiff  his 
said  offer  of  said  property;  that  on  or  about 
the  29tb  day  of  May.  1902,  plaintiff  notified 
defendant  that  the  said  property  was  sold 
according  to  defendant's  directions,  and  upon 
the  terms  and  at  the  price  fixed  by  defendant 
as  aforesaid,  and  the  said  sum  of  five  tliou- 
sand  dollars  was  ready  for  payment."  The 
complaint  further  alleges  that  the  defend- 
ant declined  and  refused  to  make  said  con- 
tract of  sale,  and  still  refuses  so  to  do;  that 
"plaintiff  became  entitled  to  receive  his  com- 
mission at  the  usual  and  customary  rate  for 
like  sales,  and  which  defendant  had  agreed 
to  pay  plaintiff  for  procuring  such  imrchaser, 
to  wit,  in  the  sum  of  five  hundred  dollars." 
The  answer  was  a  general  denial.  There 
was  a  jury  trial.  A  verdict  was  rendered  in 
plaintiff's  favor  for  $500,  the  amount  claimed. 
Tbe  defendant  made  and  filed  his  motion  for 
a  new  trial,  which  was  denied,  and  Judgment 
was  entered  on  the  verdict.  Defendant  ap- 
peals. 
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1.  Appellant  contends  (quoting  from  the 
language  used  In  the  brief  of  bis  counsel) 
tbat  "tbe  complaint  Is  defective  In  failing 
to  allege  tbat  appellant  knew  or  that  knowl- 
edge of  tbe  identity  of  the  proposed  purchaser 
was  communicated  to  him  by  respondent 
Our  contention  in  this  respect  is  tbat  It  is 
not  enough  for  a  broker  to  find  a  purchaser 
ready  and  willing  to  buy,  but  that  be  must 
bring  the  parties  together,  that  it  may  be  fair- 
ly said  that  the  principal  has  also  found  tbe 
buyer."  This  is  undoubtedly  tbe  general  rule, 
which  has  been  frequently  recognized  and 
affirmed  by  text-book  writers  and  tbe  de- 
cisions of  the  courts.  Carstens  y.  McBeavy, 
1  Wash.  359,  25  Pac.  471;  Barnes  v.  German 
Savings  &  Loan  Society,  21  Wash.  448,  58 
Pac.  5C9;  Baars  v.  Hyland  (Minn.)  67  N. 
W.  1148.  The  question  to  be  decided  Is  bow- 
far  this  general  rule  applies  to  the  facts 
presented  in  the  action  at  bar.  In  Veasey 
V.  Carson,  177  Mass.  117,  58  N.  E.  177,  53  L. 
B.  A.  241,  the  court  decided  that  tbe  conceal- 
ment of  tbe  name  of  the  actual  purchaser  of 
land,  and  the  substitution  of  the  name  of  a 
fictitious  vendee,  is  not  the  concealment  of 
such  a  material  fact  as  will  prevent  the  brok- 
er from  recovering  liis  commission,  unless  it 
appears  that  tbe  owner  was  in  some  manner 
prejudiced  by  such  concealment;  tbat  the 
court  could  not  in  such  case  declare,  as  a  mat- 
ter of  law,  that  the  broker  had  forfeited  his 
right  to  recover  his  commission.  "Even  If 
ordinarily  a  broker  Is  required  to  furnish  tbe 
name  of  the  purchaser,  as  a  condition  prece- 
dent to  his  right  to  claim  commissions  on  the 
sale,  as  the  defendants  Interposed  no  ob- 
jection on  that  ground,  and  absolutely  dis- 
avowed the  sale,  they  waived  the  right  to 
insist  upon  any  such  condition.  The  rule," 
no  doubt,  is  that  when  a  broker  employed  to 
effect  a  sale  has  found  a  purchaser  willing 
to  take  upon  the  terms  named,  and  of  suf- 
ficient responsibility,  he  has  performed  his 
contract,  and  is  entitled  to  the  commissions 
agreed  upon;  and  the  rule  claimed,  that  the 
minds  of  the  parties  did  not  meet,  has  no 
application."  Duclos  v.  Cunniugham,  102  N. 
Y.  678,  6  N.  E.  790.  In  the  above  complaint 
It  nowhere  appears  that  the  appellant  ever 
demanded  of  respondent  tliat  he  furnish  the 
name  of  the  would-be  purchaser,  or  that  re- 
spondent ever  refused  to  disclose  tbe  namo 
of  such  purchaser,  or  that  appellant  suffered 
any  Injury  from  the  fact  of  such  conceal- 
ment. Testing  the  complaint  by  the  proposi- 
tions of  law  enunciated  in  the  two  cases  last 
cited,  we  are  of  the  opinion  that  the  com- 
plaint states  a  cause  of  action,  and  that  our 
position  in  this  respect  Is  not  Inconsistent 
with  the  other  authorities  cited,  and  the  gen- 
eral principles  of  law  applicable  to  real  es- 
tate brokers. 

2.  It  Is  next  urged  that  the  evidence  was 
Insufficient  to  sustain  the  verdict  of  the  jury. 
The  record  shows  that,  regarding  the  ma- 
terial issues  in  this  controversy,  the  testi- 
mony was  squarely  in  conflict.    It  was  the 


peculiar  province  of  the  Jury  to  determine 
these  issues  arising  on  such  conflict  Tbe 
learned  counsel  for  appellant  does  not  dis- 
pute this  proposition  of  law,  but  argues  that 
tbe  uncontradicted  testimony  fails  to  sustain 
such  verdict.  We  think  that  the  contentions 
of  the  counsel  In  this  respect  are  untenable. 
The  principal  argument  of  appellant  under 
this  head  has  been  answered  In  the  preced- 
ing paragraph  of  this  opinion,  wherein  we 
considered  the  attack  upon  the  complaint  on 
the  ground  that  it  failed  to  state  facts  suf- 
ficient to  constitute  a  cause  of  action.  The 
other  points  made  by  appellant  on  this  branch 
of  the  case  relate  chiefly  to  the  good  faith 
of  the  respondent  in  the  transaction,  and  the 
credibility  that  should  be  attached  to  tbe 
testimony  adduced  In  bis  behalf  at  the  trial. 
These  are  questions  of  fact  which  were  set- 
tled by  the  verdict.  This  record  shows  tbat 
there  was  substantial  evidence  tending  to 
support  the  material  averments  of  the  com- 
plaint. 

3.  It  Is  further  assigned  and  argued  that 
the  lower  court  committed  reversible  error 
in  ruling  out  certain  :estimony  offered  by  ap- 
pellant at  the  trial.    The  respondent  testified 
regarding  the  listing  of  the  property  with 
him  for  sale,  and  the  refusal  of  appellant  to 
sell  on  tbe  terms  fixed.    Tbe  latter's  counsel, 
after  having  asked  respondent  some  prelim- 
inary   questions   on    his    cross-examination, 
proceeded  as  follows:   "Q.  Did  you  ever  do 
any  other  business  for  Mr.  Hoffman  in  the 
real  estate  line?    A.  No,  sir.    Q.  Did  be  ask 
you  to  sell  any  other  property?    A.  Yes,  sir. 
Q.  What  other  property?    (Objected  to  as  im- 
material.)    The  Court:  What  is  the  object 
of  this?    Mr.  Heuston:  The  object  Is  to  show 
the  status  of  the  parties  with  reference  to 
one  another,  and  to  show  that  they  have  a 
bearing  as  to  whether  or  not  Mr.  Hoffman 
entered    into    this    contract.      The    Court:  I 
think  you  can  do  that  so  far  as  this  contract 
is  concerned  with  reference  to  this  property. 
Mr.  Heuston:  We  want  to  show  that  this 
plaintiff  was  the  agent  of  the  other  party, 
instead  of  the  agent  of  Mr.  Hoffman.    Tbe 
Court:  That  is  a  matter  of  defense,  and  does 
not  belong  to  this  cross-examination.     (Ob- 
jection sustained.    Exception  noted.)"    It  is 
to  be  home  in  mind  that  this  cross-examina- 
tion did  not  relate  to  any  matter  brought  out 
on  the  direct  examination.    We  fall  to  dis- 
cover how  this  offer  could  have  any  bearing 
on  the  contract  upon  which  suit  was  brought, 
or  that  such  offer  was  at  that  stage  of  tbe 
proceedings   pertinent   to   any    matter   con- 
nected with  the  subject  of  tbe  action.    We 
therefore  conclude  that  the  trial  court  com- 
mitted no  error  in  excluding  such  testimony. 
The  contention  of  appellant  that  the  court  be- 
low erred  in  not  permitting  him  to  introduce 
testimony  with  regard  to  the  value  and  rent- 
als of  this  property  cannot  be  successfully 
maintained.    Such  offer  tended  to  show  that 
the  actual  value  of  this  property  was  $20,000. 
and  the  annual  rental  thereof  $1,500,  at  tbe 
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time  respondent  claimed  that  it  was  placed 
In  bia  hands  to  sell.  Therefore,  according  to 
appellant's  theory,  this  eridence,  if  admitted, 
would  tend  to  show  the  improbability  of  ap- 
pellant having  entered  Into  this  agreement 
fixing  a  definite  compensation  to  be  paid  re- 
spondent, as  alleged  in  the  complaint,  on 
the  basis  of  the  valuation  contended  for  by 
respondent.  In  the  case  of  Wheeler  v.  F.  A. 
Buck  &  Co..  23  Wash.  688,  63  Pac.  569,  this 
oourt  held  that,  "in  an  action  on  a  contract 
for  woifc,  when  the  testimony  is  conflicting 
as  to  the  price  agreed  upon  for  the  work.  It 
is  competent  to  show  the  value  of  such  work 
at  the  time  the  contract  was  made,  as  tend- 
ing to  show  what  the  agreed  price  was." 
In  support  of  this  proposition  the  case  of 
Allison  V.  Homing,  22  Ohio  St.  138,  is  cited 
in  the  opinion,  "in  which  the  plaintiff  claimed 
that  the  agreed  price  for  the  work  was  $1.50 
a  perch,  the  defendant  claimed  that  the  con- 
tract price  was  $1.35  a  perch,  and  the  plain- 
tiff was  permitted  to  prove  what  it  was  worth 
to  do  the  work  embraced  In  the  contract." 
The  ruling  in  this  Ohio  case  seems  to  have 
been  based  upon  Kidder  v.  Smith,  34  Vt 
294,  tn  which  the  court  decided  that,  "when 
the  testimony  is  conflicting  as  to  the  price 
agreed  upon  in  tlie  sale  of  personal  property, 
it  Is  competent  to  show  the  value  of  the  prop- 
erty at  the  time  of  sale,  as  tending  to  show 
what  the  real '  contract  was."  The  Judge 
delivering  the  opinion  of  the  court  In  this 
case  uses  the  following  language:  "Where 
the  disparity  between  the  value  of  the  prop- 
erty and  what  Is  claimed  to  have  been  the 
contract  price  is  small,  and  within  the  fair 
range  of  what  different  persons  might  es- 
teem to  be  a  fair  value,  such  evidence  would 
be  very  slight — ^perhaps  too  slight  to  be  ad- 
missible— ^but  when  the  diCCerence  is  very 
great,  and  beyond  the  range  of  fair  difference 
in  Judgment,  It  might  be  entitled  to  much 
weight,  and,  the  wider  the  difference,  propor- 
tionably  stronger  would  be  the  evidence  fur- 
nished by  It."  The  significance  of  this  lan- 
guage is  very  apparent  when  applied  to  the 
appellant's  position  regarding  this  assign- 
ment of  error.  The  difference  between  the 
contentions  of  the  respective  parties  to  this 
litigation  as  to  the  valuation  of  this  property 
was  not  suflScient  to  Justify  the  trial  Judge  In 
admitting  this  class  of  testimony,  which  we 
tbink  was  properly  excluded. 

4.  Appellant  urges  tliat  the  trial  court  er- 
red In  refusing  to  give  the  following  Instruc- 
tion to  the  Jury:  "Under  the  pleadings  in 
this  case,  plaintiff  cannot  recover  unless  you 
find  an  express  promise  by  defendant  to  pay 
the  commission."  The  allegations  of  the 
complaint  are  predicated  upon  both  an  ex- 
press promise,  and  an  agreement  to  pay  the 
usual  and  customary  commission  for  like 
sales  as  above  noted.  The  record  fails  to 
filiow  that  the  appellant  ever  moved  against 
the  complaint  on  the  ground  that  respondent 
alleged  therein  duplicate  causes  of  action,  or 
in  any  other  manner.    Moreover,  it  has  been 


held  In  actions  of  this  kind  that  It  Is  not  er- 
ror to  admit  evidence  as  to  the  reasonable 
value  of  services  performed  under  allegations 
of  an  express  promise.  Sussdorff  t.  Schmidt, 
65  N.  Y.  320;  Buckingham  v.  Harris,  10 
Colo.  455, 15  Pac.  817.  Evidence  having  been 
Introduced  and  received  on  behalf  of  respond- 
ent in  support  of  those  allegattons,  no  error 
was  committed  in  the  refusal  of  the  court 
below  to  grant  appellant's  request  restricting 
the  Jury's  consideration  to  the  alleged  ex- 
press promise  to  pay  respondent  for  services 
rendered. 

Ko  reversible  error  appearing  in  the  record, 
the  Judgment  of  the  superior  court  must  be 
afBrmed. 


MINNESOTA  SANDSTONE  CO.  t.  CLARK. 

(Supreme  Court  of  Washington.      July  26, 
1904.) 

SAJiE  —  WBITTEN    OONTBACT  —  II.I.BOAI.  FBOTI- 
BIONS— FABOI.  EVIDENCE. 

1.  Any  illegality  in  the  provision  of  a  con- 
tract for  sale  of  stone  at  a  certain  price,  that 
the  seller  would  pay  over  to  the  buyer  any 
rebate  in  the  freight  made  by  the  carrier,  does 
not  affect  the  rest  of  the  contract;  such  provi- 
sion l>eing  separable,  and  not  malum  in  se. 

2.  Where  a  written  contract  for  sale  of  stone 
at  certain  prices  provides,  "We  [the  purchasers] 
will  pay  the  freight  charges,  as  agreed  on  be- 
tween yon  and  I,  the  above  prices  being  t.  o.  b.," 
parol  evidence  that  the  seller  agreed  to  pay  any 
freight  in  excess  of  a  certain  rate  contradicts 
the  writing,  and  is  inadmissible. 

Appeal  from  Superior  Court,  Spokane 
County;  William  B.  Richardson,  Judge. 

Action  by  tbe  Minnesota  Sandstone  Com- 
pany against  F.  Lewis  Clark.  Judgment  for 
plaintiff.    Defendant  appeals.    Affirmed. 

Thayer  &  Belt,  for  appellant  Moore  & 
Corbett,  for  respondent. 

PER  CURIAM.  Tbe  Minnesota  Sandstone 
Company,  plaintiff,  coumienced  this  action 
against  F.  Lewis  Clark,  defendant,  in  tbe  su- 
perior court  of  Spokane  county,  to  recover  a 
balance  due  said  company  on  a  written  con- 
tract Judgment  was  rendered  herein  in 
favor  of  plaintiff,  and  defendant  appeals. 

Respondent  company's  cause  of  action  la 
founded  upon  a  written  contract  executed  to 
it  by  appellant  which  is  as  follows: 

"September  13,  1900. 

"Mr.  W.  W.  Butler,  Agent  Minnesota  Sand- 
stone Co.,  Spokane,  Washington.  Dear  Sir: 
We  accept  your  proposal  for  the  sum  of  Five 
Thousand  and  Two  hundred  and  fifty  dollars 
for  the  cut  stone  for  the  Spokane  Club 
Building,  to  be  erected  at  tbe  corner  of  Wash- 
ington St.  and  Riverside  Ave.,  Spokane, 
Washington. 

"With  the  following  conditions:  The  Stone 
is  to  be  the  Kettle  River  Sandstone,  from  the 
quarries  df  the  Minnesota  Sandstone  Co.,  at 
Sandstone,  Minnesota;  tbe  stone  to  be  cut; 
fitted  and  finished  ready  for  placing  in  the 
wall;   the  finish  to  be  ten  cut  patent  ham- 
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mered  face,  all  stone  to  be  of  the  best  quality 
and  free  from  flaws,  seams  or  streaks,  and 
as  good  as  sample  submitted  and  now  on  file 
at  this  office. 

"The  work  to  be  done  In  accordance  with 
the  plans,  specifications,  sections  and  details 
prepared  by  John  _K.  Dow,  architect,  and 
such  further  drawings  as  may  be  necessary 
to  illustrate  the  w^ork  to  be  done,  so  far  as 
they  may  be  consistent  with  the  original 
drawings,  and  to  the  satisfaction  of  the  ar- 
chitect; the  work  to  be  finished  and  deliver- 
ed complete  on  or  before  the  5th  day  of  Octo- 
ber, 1900. 

"We  will  pay  the  freight  charges,  as  agreed 
upon  between  you  and  I,  the  above  price  be- 
ing f.  o.  b.  Sandstone,  Minnesota. 
"Respectfully  yours, 

"John  K.  Dow,  Architect. 

"The  above  conditions  accepted. 

"W.  W.  Butler,  Agent" 

The  complaint  alleges  that  respondent  fur- 
nished and  delivered  to  appellant  the  afore- 
said stone  at  the  agreed  price  of  |5,250,  and 
that  appellant  has  paid  respondent  on  ac- 
count of  this  contract  $4,S0O,  leaving  a  bal- 
ance due  of  $750,  for  which,  with  legal  inter- 
est from  January  1,  1901,  respondent  asks 
Judgment  Appellant,  in  his  answer,  admit- 
ted the  execution  of  the  contract  but  alleged 
that  it  comprehended  other  stipulations  per- 
taining to  the  payment  of  the  freight  on  said 
stone  from  Sandstone,  Minn.,  to  Spokane, 
Wash.;  alleged  that  it  was  agreed,  as  a  part 
of  said  contract,  that  respondent  would  guar- 
anty that  the  freight  rate  to  be  charged  by 
the  Great  Northern  Railway  Company  for 
transporting  said  stone  from  the  above  point 
in  Minnesota  to  Spokane,  Wash.,  should  not 
exceed  30  cents  per  hundredweight;  that,  "if 
said  railway  company  should  charge  and  de- 
fendant should  pay  more  than  said  rate,  then 
that  plaintiff  would  refund  to  defendant  any 
excess  that  defendant  should  be  obliged  to 
pay  said  railway  company  in  excess  of  said 
rate;  and  that,  if  said  railway  company 
should  refund  or  rebate  any  moneys  paid  by 
defendant  to  it  in  excess  of  said  rate,  then 
that  such  moneys  so  refunded  should  belong 
to  defendant  and  be  delivered  and  paid  over 
by  plaintiff  to  defendant"  The  first  affirm- 
ative defense  reiterates  this  alleged  agree- 
ment pertaining  to  the  refunding  of  the  ex- 
cess of  freight  charges  which  were  paid  by 
appellant  at  the  rate  of  85  cents  per  hundred- 
weight amounting  to  the  sum  total  of 
12,501.90.  This  defense  further  alleges  that 
"thereafter  said  railway  company  paid  to 
plaintiff,  through  its  said  agent  W.  W.  But- 
ler, as  a  rebate  on  said  freight  so  as  to  make 
the  freight  charges  amount  to  30  cents  per 
hundredweight,  the  sum  of  $1,657.70,  an6 
said  plaintiff  received  said  sum  of  $1,657.76 
from  said  railway  company  on  or  about  the 
Ist  day  of  January,  1001,  and  still  retains 
and  holds  the  same,  but  the  plaintiff  refuses 
to  pay  same  to  defendant  and  wrongfully 
withholds  same,  although  payment  thereof 


has  been  demanded  of  It"  It  Is  further  al- 
leged that  appellant  was  obliged  to  recut  and 
refit  a  portion  of  the  stone  furnished,  at  aa 
expense  of  $121.38.  The  second  afflrmatire 
defense  alleges  that  resiwndent  company  re- 
ceived from  the  Great  Northern  Railway 
Company  the  sum  of  $1,657.70  for  the  use 
and  benefit  of  appellant,  which  it  refused  to 
pay  over  to  appellant.  Api>ellant  demanded 
Judgment  in  accordance  with  the  allegatiouH 
of  his  said  answer.  Respondent,  by  its  re- 
ply, denies  the  new  matter  alleged  in  tbe 
answer,  except  as  to  the  above  credit  of 
$121.38,  which  it  admits. 

There  is  very  little  dispute  between  tlie 
parties  to  this  controversy  with  regard  to  it.; 
salient  features.  There  was  no  sliuwiug 
made  in  the  court  below  at  the  trial  tiiat  re- 
spondent ever  received  from  the  railway  c-ouj- 
pany  the  rebates  alleged  on  the  part  of  ai»- 
pellant  It  appears  from  the  transcript  that 
appellant  offered  evidence  tending  to  show 
that  respondent  guarantied  that  the  above 
freight  charges  on  this  stone  between  tbe 
above  points  should  not  exceed  30  cents  per 
hundredweight  and  that  respondent  would 
repay  appellant  the  excess  over  and  above 
such  rate,  if  he  should  be  compelled  to  pay 
tbe  carrier  company  a  greater  rate;  that  ap- 
pellant was  compelled  to,  and  did,  pay  tbe 
railway  company,  as  freight  charges  for 
transporting  such  stone,  85  cents  per  biu- 
dredweight.  Respondent  company  objected 
to  the  introduction  of  tills  evidence  on  two 
grounds:  (1)  That  such  testimony  tended  to 
prove  an  oral  agreement  inconsistent  and  at 
variance  with  the  above  written  contract; 
(2)  that  such  oral  agreement  was  in  viola- 
tion of  the  federal  statate  commonly  known 
as  the  "Interstate  Commerce  Law."  This 
evidence  was  admitted  tentatively,  but  after 
all  of  the  evidence  was  submitted  tbe  trial 
court  discharged  the  Jury,  and  entered  Judg- 
ment in  favor  of  respondent  for  the  amount 
claimed  in  its  comi)Ialnt  less  the  above  cred- 
it of  $121.38.  It  would  seem  from  the  re- 
marks of  the  trial  Judge  as  noted  iu  the 
statement  of  facts  that  Iwth  of  the  foregoing 
objections  on  the  part  of  resiiondent  were 
sustained. 

Tbe  material  questions  raised  on  this  rec- 
ord, necessary  to  the  proper  disposition  of 
this  apiieal,  from  appellant's  standpoint  are 
presented  by  the  first  assignment  of  error: 
"The  court  erred  in  discharging  the  Jury  and 
ordering  Judgment  for  plaintiff."  The  tlie- 
ory  of  appellant,  as  stated  iu  his  answer,  on 
which  he  seeks  to  maintain  his  counterclaim, 
is  that  respondent  had  collected  certain  re- 
bates from  the  railway  company,  for  whieli 
it  had  refused  to  account  to  appellant  In 
violation  of  tbe  alleged  oral  agreement  re- 
feiTe<l  to  in  the  written  contract  with  regard 
to  the  payment  of  freight  charges.  Kroni 
the  testimony  adduced  at  the  trial.  It  would 
seem  that  aiipellant  shifted  his  ground,  aud 
undertook  to  prove  an  oral  guaranty  on  the 
part    of    respondent   company    whereby  it 
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agreed  to  refund  to  appellant  the  amount  of 
freight  charges  paid  by  him  for  the  trans- 
portation of  this  stone,  over  and  above  the 
80  cents  per  hundredweight  The  testimony 
appearing  in  this  record  touching  the  ques- 
tion of  the  illegality  of  this  alleged  oral  con- 
tract or  guaranty  with  reference  to  these 
freight  charges  is  very  meager.  After  giv- 
ing careful  consideration  to  all  the  testi- 
mony regarding  this  feature  of  the  transac- 
tion, we  entertain  grave  doubts  whether  It 
tends  to  show  that  there  was  any  Intent  or 
sinister  purpose  on  the  part  of  both  or  either 
of  the  parties  to  violate  the  law.  It  would 
seem  to  possess  less  strength  in  that  behalf 
than  the  allegations  appearing  In  the  an- 
swer of  appellant,  who  denies  that  such  al- 
leged oral  agreement  was  Illegal;  contends 
that  It  Is  perfectly  consistent  with  the  writ- 
ten contract,  and  that,  if  this  oral  contract 
were  unlawful,  and  If  the  appellant  could 
not  recover  on  his  counterclaim,  the  respond- 
ent Is  precluded  from  maintaining  the  pres- 
ent action,  because  the  taint  of  Illegality  af- 
fects the  entire  contract  On  the  other  hand, 
respondent  argues  that  this  written  contract 
is  complete  In  all  of  Its  terms;  that  there- 
fore no  oral  testimony  is  permissible  to  vary 
or  add  to  its  provisions,  in  the  absence  of 
allegations  of  accident,  fraud,  or  mistake; 
that  the  law  will  not  presume  that  parties 
have  entered  into  the  unlawful  arrangement 
upon  which  appellant  bases  his  claims  re- 
specting these  freight  charges;  and  that,  in 
any  event  the  Illegal  portion  of  this  written 
contract  may  be  eliminated  and  disregarded, 
and  the  respondent  permitted  to  recover  on 
the  remaining  provisions  of  the  agreement 
There  is  no  question  about  the  correctness 
of  the  proposition  of  law  that  notwith- 
standing the  general  rule  that  par(d  evidence 
Is  inadmissible  to  contradict,  vary,  or  add  to 
a  written  contract,  such  rule  does  not  pre- 
clude the  admissibility  of  such  evidence  to 
show  the  illegality  of  a  contract,  or  that  it 
was  the  result  of  accident,  fraud,  or  mistake. 
It  is  also  true,  as  a  general  rule,  that  none 
of  these  matters  can  be  proven  in  the  ab- 
sence of  pleadings  tendering  appropriate  is- 
sues, where  the  party  claiming  relief  In  that 
respect  has  bad  the  opportunity  of  so  plead- 
ing, and  telled  so  to  do.  It  is  also  true  that 
"whenever  the  illegality  appears,  whether 
the  evidence  comes  from  one  side  or  the 
other,  the  disclosure  is  fatal  to  the  case. 
No  consent  of  the  defendant  can  neutralize 
Its  effect.  A  stipulation  in  the  most  solemn 
form  to  waive  the  objection  would  be  taint- 
ed with  the  vice  of  the  original  contract  and 
void  for  the  same  reasons."  Ck>ppell  v.  Hall, 
7  Wall.  568,  19  L.  Ed.  244.  See  6  Rose's 
Notes  on  U.  S.  Supreme  Court  Decisions, 
p.  1033;  Ah  Doon  v.  Smith  (Or.)  34  Pac.  1093; 
Sampson  v.  Shaw,  Executor,  101  Mass.  146, 
S  Am.  Rep.  827.  The  allegations  in  appel- 
lant's answer  with  reference  to  this  alleged 
oral  agreement  respecting  freight  charges  be- 
ing denied  by  respondent  in  its  reply,  we  are 


not  inclined  to  Indulge  in  any  forced  0(m- 
stnictlon  of  the  facts,  and  hold  from  mere 
innuendo  that  there  was  testimony  tending 
to  show  that  either  of  these  litigants  intend- 
ed to  evade  or  violate  the  law  In  entering 
Into  the  alleged  arrangement  concerning 
these  freight  charges.  If,  however,  we  were 
of  the  contrary  opinion,  we  would  not  be 
warranted  in  holding  the  entire  contract  il- 
legal. The  illegality  would  affect  only  that 
portion  of  the  transaction  relating  to  the 
refunding  of  the  excess  of  freight  charges. 
That  part  relating  to  the  sale  and  purchase 
of  this  stone  Is  plainly  severable  from  and  in- 
dependent of  that  part  respecting  the  freight 
charges,  which  brings  this  feature  of  the 
case  at  bar  within  the  rule  that,  where  the 
consideration  of  an  agreement  Is  legal,  a  sep- 
arable Illegal  provision,  free  from  the  impu- 
tation of  malum  In  se,  may  be  rejected. 
Gelpcke  v.  City  of  Dubuque,  1  Wall.  221,  17 
L.  Ed.  619;  Webb  v.  Allington  &  Anderson. 
27  Mo.  App.  670. 

The  last  proposition  presented  for  our  con- 
sideration Is  whether  the  court  below  erred 
in  deciding  that  this  written  contract  is  com- 
plete in  itself,  and  whether  the  reception 
of  oral  testimony  was  permissible  to  ex- 
plain the  meaning  of  this  provision  In  the 
instrument:  "We  will  pay  the  freight  char- 
ges, as  agreed  upon  between  you  and  I,  the 
above  price  being  f.  o.  b.  Sandstone,  Minne- 
sota." "The  rule  as  to  the  inadmissibility 
of  parol  evidence  which  tends  to  vary,  alter, 
or  modify  a  written  contract  is  not  infrin- 
ged by  proof  of  any  collateral  parol  agree- 
ment which  does  not  interfere  with  the 
terms  of  the  written  contract  although  it 
may  relate  to  the  same  subject-matter." 
This  quotation  is  taken  from  the  syllabos 
formnlated  by  the  court  in  the  case  of  King 
T.  Dahl  (Minn.)  84  N.  W.  787,  and  is  one  of 
the  numerous  authorities  to  which  our  at- 
tention has  been  dhrected  by  the  learned 
counsel  for  appellant  bearing  on  this  feature 
of  the  transaction.  All  of  appellant's  cita- 
tions in  that  behalf  seem  to  be  of  the  same 
general  Import.  If  the  written  contract  In- 
volved in  this  controversy  were  silent  on  the 
matter  of  the  payment  of  freight  rates, 
counsel's  contention  would  be  entitled  to 
great  weight  But  does  this  alleged  oral 
contract  on  which  appellant  bases  his  coun- 
terclaim, come  within  the  purview  of  this 
role  of  law  enunciated  in  the  Minnesota 
Case?  We  think  not  This  stipulation  pro- 
vides that  the  appellant  was  to  pay  the 
freight  charges  for  the  transportation  of  this 
stone  unconditionally — not  a  portion  there- 
of. The  price  of  the  stone  was  definitely 
fixed  by  the  terms  of  the  written  agree- 
ment "free  on  board"  the  cars  of  the  car- 
rier company  at  Sandstone,  Minn.  We  are 
of  the  opinion  that,  to  allow  appellant  to 
prove  the  verbal  agreement  for  which  he 
contends  respecting  the  payment  of  these 
transportation  charges,  In  the  absence  of  al- 
legations  of   accident,    fraud,   or   mistake. 
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would  be  Inconsistent  with  the  express  pro- 
lialons  of  the  written  agreement,  and  in  vio- 
lation of  well-settled  principles  of  law,  recog- 
nized and  applied  by  the  courts  from  time 
Immemorial,  relative  to  the  Interpretation  of 
written  agreements.  The  words  found  In  the 
written  instrument,  "as  agreed  upon  between 
you  and  I,"  do  not  add  to  or  take  from  such 
instrument,  in  any  legal  sense,  and  may  be 
rejected  as  surplusage.  This  language  de- 
notes on  its  face  that  the  payment  of  the 
freight  charges  had  theretofore  been  agreed 
upon  between  these  parties,  and  that  appel- 
lant would  pay  the  same  as  agreed  upon  pri- 
or to  the  execution  of  the  original  contract 
on  which  respondent  bases  its  cause  of  ac- 
tion. In  other  words,  appellant  employs  his 
own  language  to  advise  respondent  that  be 
will  pay  the  stipulated  price  for  the  stone, 
and  also  the  freight  charges  thereon  from 
Sandstone  to  Spoliane.  "Of  course,  if  the 
testimony  was  for  the  purpose  of  contradict- 
ing the  written  Instrument,  or  to  defeat  the 
operative  effect  of  it,  In  the  absence  of  fraud 
or  mistake,  it  would  not  be  admissible." 
Wright  T.  Stewart,  19  Wash.  184,  52  Pac. 
1020.  See,  further.  Pacific  National  Bank  T. 
S.  F.  Bridge  Co.,  23  Wash.  425,  63  Pac.  207, 
wherein  this  court  quotes  with  approval  the 
following  language  from  the  opinion  In  the 
case  of  Eighmie  v.  Taylor,  98  N.  Y.  288:  "If 
we  may  go  outside  of  the  instrument  to 
prove  that  there  was  a  stipulation  not  con- 
tained in  It,  and  so  that  only  part  of  the 
contract  was  put  In  wi'iting,  and  then,  be- 
cause of  that  fact,  enforce  the  oral  stipula- 
tion, there  will  be  little  of  value  left  in  the 
rule  Itself."  We  think  that  the  principle  of 
law  embraced  in  this  language  applies  with 
full  force  to  the  facts  presented  in  the  case 
at  bar,  and  that,  if  we  should  hold  with  ap- 
pellant, and  decide  that  oral  testimony 
should  have  been  received  in  the  trial  court 
in  support  of  his  contentions  above  noted, 
we  would.  In  effect,  have  to  Ignore  and  dis- 
credit this  salutary  proposition  of  law,  many 
times  emmclated  by  this  and  other  courts, 
and  long  recognized  by  Jurists. 

Testing  the  facts  in  Hie  present  controver- 
sy by  the  foregoing  propositions  of  law,  no 
reversible  error  appearing  in  the  record,  we 
are  of  the  opinion  that  the  Judgment  of  the 
.superior  court  Is  correct,  and  must  be  affirm- 
ed. 


O'SOLLIVAN  V.  O'SULLIVAN, 

(Supreme  Court  of  Washington.      July  26, 

1904.) 

DIVOBCE— CBUEI.    AND    INHUMAN    TREATMENT — 

EVIDENCE — APPEAI, — FINDINGS— COMMUN- 

ITr    PBOPEBTY— PBESUMPTIONS. 

1.  Where,  in  an  action  for  divorce  on  the 
ground  of  cruel  and  inhuman  treatmeut.  the 
evidence  adduced  at  the  trial  is  evenly  balanced, 
or  not  clearly  in  appellant's  favor,  the  finding 
of  the  trial  judge  will  be  sustained  on  appeal. 


^  1.  See  Divorce,  vol.  17,  Cent  Dig.  }  572. 


2.  In  an  action  for  divorce  <m  the  gronnd  of 
cruel  and  inhuman  treatment,  evidence  Mi  to 

sustain  a  finding  in  favor  of  piaintiS. 

3.  All  property  accumulated  by  husband  md 
wife  during  the  continuance  of  the  marriage  re- 
lation is  presumed  to  be  community  property. 

Appeal  from  Superior  Cotirt,  King  County; 
Arthur  E.  Grlffln,  Judge. 

Action  by  David  O'Sullivan  against  Mar- 
garet O'Sullivan.  From  a  Judgment  In  favor 
of  plaintiff,  defendant  appeals.    Affirmed. 

James  Hamilton  Lewis,  Thomas  B.  Har- 
din, John  E.  Humphries,  and  Iieroy  V.  Nev- 
oomb,  for  appellant  John  Arthur,  for  re- 
spondent. 

PER  CURIAM.  This  was  an  action  for 
divorce,  instituted  by  David  O'Sullivan, 
plaintiff,  against  Margaret  O'Sullivan,  de- 
fendant, in  the  superior  court  of  King  coun- 
ty. Defendant  appeals  from  the  following 
Judgment  entered  in  the  trial  court  In  such 
action:  "This  cause  having  been  regularly 
tried  on  the  4th  day  of  August,  1902,  upon 
the  Issues  framed  by  the  complaint,  the  an- 
swer, and  the  reply  of  the  respective  partlea. 
the  plaintiff  in  person  and  by  his  attorney 
of  record,  and  the  defendant  appearing  to 
person  and  by  her  attorneys  of  record,  and 
the  testimony  of  witnesses  In  behalf  of  the 
respective  parties  having  been  duly  submit- 
ted to  the  court,  and  the  court  having  here- 
tofore made  its  findings  of  fact  and  con- 
clusions of  law  herein,  making  and  stating 
the  same  separately,  and  having  filed  the 
same  herein,  from  which  It  appears  that  all 
the  material  allegations  of  the  complaint  are 
sustained  by  the  testimony,  that  there  is 
no  Issue  of  the  marriage  between  the  plain- 
tiff, David  O'Sullivan,  and  the  defendant, 
Margaret  O'Sullivan,  and  that  all  the  proper- 
ty held  by  them,  with  the  exception  of  lots 
numbered  one  (1)  and  two  (2)  in  block  num- 
bered thirty  (30)  in  Burke's  Second  Addition 
to  the  city  of  Seattle,  is  community  proper- 
ty, and  all  and  singular  the  law  and  the 
premises  being  by  the  court  understood  and 
fully  considered,  it  Is  bereby  ordered,  ad- 
Judged,  and  decreed,  arid  this  does  ortler, 
udjudge,  and  decree,  that  the  marriage  be- 
tween the  plaintiff,  David  O'Sullivan,  and 
the  defendant,  Margaret  O'Sullivan,  be  dis- 
solved, and  the  same  Is  hereby  dissolvetl. 
and  the  said  parties  are,  and  each  of  them 
is,  free  and  absolutely  released  from  the 
bonds  of  matrimony  and  all  the  obligations 
thereof;  and  the  said  parties  are,  and  each 
of  them  is,  expressly  prohibited  from  con- 
tracting any  marriage  with  a  third  party 
within  the  period  of  sis  months  from  the 
date  of  the  entry  of  this  decree,  or.  If  an 
appeal  Is  taken,  not  until  after  the  said 
appeal  Is  finally  determined.  It  Is  further 
ordered,  adjudged,  and  decreed  that  the 
property  held  by  them  be  divided  and  award- 
ed as  follow?.:  The  plaintiff  shall  have  his 
persona!  clothing  and  personal  effects;  also 
lots  numbered  severally   one   (1)  and  two 
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(2)  In  block  numbered  thirty  (30)  In  Bnrke^a 
Second  Addition  to  tbe  dty  of  Seattle;  also 
lliat  portion  of  lot  numbered  one  (1)  In  block 
■umbered  four  (4)  In  W.  B.  Brawley's  Addi- 
tion to  the  city  of  Seattle,  commencing  at 
the  northeast  comer  of  said  lot  and  running 
thence  aouth  sixty-eight  (68)  feet,  thence 
west  fifty-three  (53)  feet,  thence  north  sixty- 
eight  (68)  feet  to  the  north  line  of  said  lot, 
being  the  place  of  beginning;  also  that  por^ 
tlon  of  lot  numbered  two  (2)  In  block  num- 
bered four  (4)  of  said  W.  R.  Brawley's  Ad- 
dition to  the  city  of  Seattle,  described  as 
follows,  to  wit:  Beginning  at  the  northwest 
corner  of  said  lot,  and  running  thence  south 
one  bnndred  and  twenty  (120)  feet,  thence 
east  thirty-four  (34)  feet,  thence  north  one 
hundred  and  twenty  (120)  feet  to  the  north 
line  of  said  lot,  thence  west  thirty-four  (34) 
feet  to  the  northwest  comer  of  said  lot, 
being  the  place  of  beginning;  also  all  the 
rights  and  interests  In  mining  claims  In  the 
Yckon  Territory,  Dominion  of  Canada,  men- 
tioned in  said  findings  of  fact  The  defend- 
ant shall  have  all  the  personal  property  oth- 
er than  the  personal  clothing  and  personal  ef- 
fects of  the  plaintiff;  said  personal  property 
for  ber  Including  all  the  household  furni- 
ture and  the  pianoforte;  also  ail  the  re- 
maining portion  of  said  lots  numbered  sey- 
erally  one  (1)  and  two  (2)  In  block  numbered 
four  (4)  In  W.  R.  Brawley's  Addition  to  the 
dty  of  Seattle;  also  the  west  thirty  (30) 
feet  of  the  east  sixty  (60)  feet  of  lot  num- 
bered five  (S)  In  block  numbered  seven  (7) 
In  Terry's  fifth  addition  to  the  city  of  Seat- 
tle. It  is  further  ordered,  adjudged,  and 
decreed  that  tbe  plaintiff  shall  pay  to  the 
defendant,  within  one  year  from  the  date 
of  this  decree,  the  sum  of  seven  hundred  and 
fifty  dollars  ($750),  with  interest  thereon  at 
tbe  legal  rate  until  paid,  which  said  sum  of 
seven  hundred  and  fifty  dollars  ($750)  shall 
be,  until  paid,  a  lien  upon  all  of  said  real 
property  awarded  to  tbe  plaintiff.  The  costs 
of  this  suit  and  the  attomey's  fees  shall  be 
paid  by  the  respective  parties.  It  is  further 
ordered  that  each  party  to  this  action  shall 
have  right  of  access  over  any  alleys  now  ex- 
isting to  the  several  parcels  of  real  property 
above  mentioned,  which  right  may  be  taken 
away,  restricted,  or  modified  by  order  of 
tbe  court  if  the  privilege  granted  be  abused 
by  either  party  to  the  Injury  of  the  other." 

The  assignments  of  error  practically  pre- 
sent but  two  questions  for  our  consideration 
on  this  appeal. 

1.  It  is  contended  that  the  court  below 
•rred  in  granting  respondent  a  dirorce  from 
appellant  on  tbe  grounds  of  craelty  as  al- 
leged In  the  complaint  The  trial  court 
found  on  this  branch  of  the  present  con- 
troversy that:  "The  defendant  has  for  sev- 
eral years  last  past  treated  the  plaintiff 
with  great  cruelty,  and  Inflicted  upon  blm 
Indignities  which  have  rendered  his  life 
burdensome.  She  has  habitually  called  him 
Improper  and   degrading   names,   and   fre- 


qnently  scolded  lilm  In  a  load  and  bolsteroiia 
manner.  The  plaintiff  and  the  defendant 
can  no  longer  live  together  ai  hnsband  and 
wife.  The  plaintiff  has  nsed  Improper  lan- 
guage In  the  presence  of  the  defendant  and 
her  family;  but  offenses  in  this  regard  have 
been  principally  committed  by  the  defend- 
ant" This  court  has  held  In  numerous  deci- 
sions that  where  we  deemed  the  evidence 
adduced  in  the  trial  court  as  evenly  bal- 
anced, or  not  clearly  In  appellantfs  favor,  we 
were  inclined  to  nistaln  the  findings  of  tbe 
judge  who  saw  and  heard  the  witnesses. 
Hamar  v.  Peterson,  8  Wash.  1S2,  37  Paa 
809;  Skeel  v.  Christenson,  17  Wash.  648 
60  Pac.  466;  Washington  Dredging,  etc. 
Co.  v.  Partridge,  18  Wash.  62,  62  Pac.  623; 
Cnllen  v.  Whitham,  74  Pac.  681;  Cochran  v. 
Yobo,  75  Pac.  816.  Applying  this  rule  to 
tbe  facts  in  the  case  at  bar,  we  are  not  pre- 
pared to  hold  that  the  trial  court  erred  in 
finding  appellant  guilty  of  acts  of  cruelty 
towards  respondent  as  charged  In  the  com- 
plaint. The  testimony  abundantly  shows 
that  respondent  and  appellant  were  indus- 
trious and  frugal  individuals;  that  respond- 
ent was  a  person  of  even  temper,  possessed 
the  faculty  of  getting  along  smoothly  with 
his  employers,  end  was  generally  considered 
a  good  neighbor.  There  was  also  testimony 
In  respondent's  behalf  tending  to  show  that 
appellant  was  in  the  habit  of  applying  vile 
and  opprobrious  epithets  to  her  husband 
without  cause  or  reason;  that  respondent  did 
not  retaliate,  but  remained  passive.  Wit- 
ness Jonathan  Glfford  testified  that  about 
one  year  before  tbe  trial  he  took  appellant 
off  the  street  one  evening  and  carried  her 
Into  the  house  at  a  time  when  she  was  un- 
der tbe  Influence  of  liquor,  and  somewhat 
disorderly;  that  when  In  such  condition 
she  was  quite  abusive,  and  had  a  good  com- 
mand of  rough  language.  Mrs.  O'SulUvan, 
while  on  the  witness  stand,  denied  that  she 
had  ever  called  her  husband  vulgar  names 
and  applied  to  him  opprobrious  epithetSi  and 
emphatically  contradicted  all  tbe  statements 
of  Olfford  about  having  been  drunk  and 
disorderly,  or  that  he  bad  ever  picked  her 
up  off  the  street  and  carried  her  into  the 
house.  There  was  also  some  evidence  in  ap- 
pellant's behalf  tending  to  show  that  re- 
spondent had  used  Improper  language  in  the 
presence  and  bearing  of  Mra  O'SulUvan  and 
her  family.  We  feel,  after  a  careful  ex- 
amination of  the  record,  that  we  would  not 
be  Justified  in  setting  aside  the  above  find- 
ing, or  in  reversing  the  decision  of  the  lower 
court  on  the  main  Issues  of  tbe  present  con- 
troversy. 

2.  The  more  serious  contentions  respecting 
this  litigation  arise  over  the  adjustment  of 
the  property  rights  between  the  partiesi  The 
able  counsel  for  appellant  contend  vigorously 
that  their  client  was  treated  very  inequita- 
bly in  this  respect;  that  Mrs.  O'SulUvan 
should  have  been  awarded  tbe  premises 
designated  In  the  record  as  No.  826  Wash- 
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Ington  street,  In  the  dt?  of  Seattle,  in  addi- 
tion to  other  property  given  her.  The  valua- 
tion placed  on  this  property  by  competent 
AvltnesBes  who  testified  at  the  hearing  was 
14,250,  and  it  constituted  a  part  of  the  prop- 
erty awarded  respondent  In  the  division 
made  by  the  superior  court.  It  appears  from 
the  evidence  that  at  the  time  respondent  and 
appellant  Intermarried  in  1888  he  was  the 
owner  of  lots  1  and  2  in  block  30,  Burke's 
Second  Addition  to  Seattle,  which  was  of 
the  value  of  $400.  These  lots  were  set  over 
to  respondent  The  trial  court  found,  among 
other  things,  that  all  the  real  estate  and 
bous^old  furniture  described  In  the  above 
decree,  save  these  two  lots  in  Burke's  Second 
Addition,  were  acquired  by  the  community 
(O'Suilivan  and  wife)  since  their  marriage, 
and  in  its  decree  divided  the  same  approxi- 
mately equally  between  the  parties,  giving 
to  each  property  of  the  value  of  about  ?8,000. 
The  appellant  urges  that  the  testimony  show- 
ed that  her  individual  earnings,  accumulated 
prior  to  her  marriage  with  respondent,  con- 
stituted the  sole  and  exclusive  consideration 
for  the  purchase  of  the  property  described 
as  the  west  30  feet  of  east  00  feet  of  lot  No. 
5,  block  7,  In  Terry's  Fifth  Addition  to  Seat- 
tle. The  value  of  this  property,  as  shown 
by  the  testimony,  was  $1,300.  It  appears, 
however,  that  this  property  was  purchased 
by  appellant  a  little  over  one  year  after  her 
marriage  with  Mr.  O'Suilivan,  and  that  both 
members  of  the  community  were  frugal  and 
Industrious  and  accumulated  money.  All 
property  accumulated  by  husband  and  wife 
during  the  continuance  of  the  marriage  re- 
lation is  presumed  to  be  coniniuntty  prop- 
erty, and  we  fall  to  find  sufficient  evidence 
to  overcome  such  presumption  with  regard 
to  the  property  in  question.  Under  the 
showing  made  we  think  we  would  not  be 
warranted  in  taking  from  resiwndent  and 
setting  off  to  appellant  the  property  known 
as  0125  Washington  street,  Seattle.  In  addi- 
tion to  the  property  and  Interests  which  had 
already  been  awarded  to  her. 

As  we  find  no  reversible  error  In  the  rec- 
ord, the  Judgment  of  the  court  below  must 
be  atflrmed,  and  it  is  so  ordered 


HILL  V.  GARDNER,  Sheriff,  et  al. 

(Supreme   Court   of    Washington.      Aug.    3, 

1SH>4.) 

BEPLEVIN  —  JITDOMENT  —  INTERESTS  —  STAT- 
UTES—CONSTRUCTION — UUSBAN'U  AND  WIKK — 
COMMUNITY  PROPERTY  —  EVIDE.\('B  —  HUFKI- 
CIENCY  —  VALUE  OF  PROPERTY  —  E.STOPPEL — 
APPEAL. 

1.  l'roi)erty  received  by  either  spouse  after 
marriage  is  prima  facie  community  property. 

2.  In  an  action  by  a  married  woman  to  com- 
pel delivery  to  her  of  certain  horses  levied  on 
for  the  debt  of  her  husband,  evidence  examined, 
and  held  sufiicipnt  to  sustain  a  finding  that  the 
horses   were   eommunily   property. 

3.  Where,  in  an  action  by  a  married  woman, 
predicated  on  Ballinger's  Ann.  Codes  &  St.  i 


S262,  to  compel  delivery  to  her  of  certain 
horses  levied  on  for  the  debt  of  her  hniAud, 
the  plaintiff  alleged  in  her  affidavit  that  their 
value  was  $300,  and  the  undertaking  of  her- 
self and  sureties  also  recited  that,  if  sue  should 
fail  to  make  good  her  title,  she  woold  return 
the  property  or  pay  its  value  as  stated  in  ttw 
affidavit,  both  the  plaintiff  and  sureties  are  es- 
topped to  dispute  the  value  of  the  horses  u 
being  $300. 

4.  In  an  action  to  compel  delivery  of  personal 
property  taken  by  attachment,  where  the  judg- 
ment was  simply  for  the  recovery  of  a  specific 
amount  as  the  value  of  the  property,  it  will 
be  presumed  on  appeal,  in  aid  of  the  judgment, 
that  the  value  of  property  was  not  leas  than  the 
recovery  allowed  by  the  judjnneot,  under  Bal- 
linger's Ann.  Codes  &  St.  {  5266,  providing  that 
a  judgment  in  such  case  shall  be  for  the  value  of 
the  property,  or  such  less  amount  as  shall  not 
exceed  the  amount  due  on  the  attachment :  there 
being  nothing  in  the  record  to  show  whethpr 
the  amount  due  on  the  attachment  was  less 
or  more  than  the  value  of  the  property. 

5.  Ballinger's  Ann.  Codes  &  St.  |  5206,  pro- 
vides that  the  judgment  in  an  action  to  compel 
the  delivery  of  personal  property  shall  be  for 
the  value  of  the  property,  or  for  snch  less 
amount  as  shall  not  exceed  the  amount  due  on 
the  original  execution  or  attachment.  Section 
52U2  provides  that  the  judgment  in  such  case 
shall  he  in  the  alternative  for  return  of  the 
property  or  payment  of  the  value  thereof. 
Held,  that  the  sections  are  in  pari  materia, 
and  lience  a  judgment  simply  for  the  recovery  of 
a  specific  amount  as  the  value  of  the  property 
Is  erroneous. 

U.  In  an  action  predicated  on  Ballinger's  Ann. 
Codes  &  St.  S  6'iG2,  to  compel  the  delivery  of 
personal  property-,  a  judgment  for  the  valne  of 
the  property,  with  interest,  is  erroneous:  no 
authority  existing  for  the  recovery  of  interest 

Appeal  from  Superior  Court,  Lincoln  Coun- 
ty;  C.  H.  Xeal.  .ludge. 

Action  by  Eliza  A.  Hill  against  J.  H.  Gard- 
ner, sheriff,  and  another.  From  a  Judgment 
for  defendants,  plalntUf  appeals.     Reversed. 

Martin  &  Grant,  for  appellant.    Myers  & 

I  Warren,  for  respondents. 

I 

HADLK\'.  J.  This  is  an  action  to  compel 
the  delivery  of  personal  property  levied  npou 
hy  the  sheriff.  The  appellant,  Eliza  A.  Hill, 
is  the  claimant.    In  pursuance  of  section  520::. 

I  Ballinger's  .\nu.  Codes  &  St.,  she  filed  an  af- 
fidavit which  alleges  that  the  respondent  Par- 
rlsh  commenced  an  action  against  E.  Hill, 
and  caused  a  writ  of  attachment  to  issue 
therein,  which  writ  was  delivered  to  respond- 
ent Gnrdner,  as  sheriff,  and  that  the  latter 
was  directed  to  Immediately  levy  upon  the 
property  of  said  E.  Hill;  that  under  said  writ 
of  attachment  said  sheriff  levied  upon  and 
took  possession  of  four  horses,  which  are  de- 
scribed in  the  affidavit;  that  said  property 
was  and  la  the  sole  and  seiiarate  property 
of  said  Eliza  A.  Hill,  and  that  no  one  else 
had  or  has  any  right  to  the  possession  there- 
of; that  said  R.  Hill  had  neither  any  intere.«t 
therein,  nor  right  of  possession  thereto.  The 
value  of  the  property  Is  laid  at  $300,  and  it  is 
alleged  that  a  demand  was  made  upon  tlie 
sheriff  and  said  Parrlsh  for  Its  delivery  to 
said  claimant,  which  was  refused.  The 
claimant.  Eliza  A.  Hill,  is  the  wife  of  said  E. 
Hill.    The  cause  was  tried  before  the  court 
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without  a  jury,  and  resulted  in  a  finding 
by  the  court  that  the  property  was  the  couj- 
munlty  proiwrty  of  the  husband  and  wife, 
and  Judgment  was  entered  against  the  claim- 
ant, from  which  she  has  appealed. 

Respondents  moved  to  dismiss  the  appeal 
for  the  alleged  reason  that  the  notice  of  ap- 
peal was  not  served  upon  the  sureties  upon 
the  redellvei"y  bond.  The  record  shows  a 
service  purporting  to  have  been  acknowledged 
In  writing  by  the  sureties  themselves.  Their 
signatures  to  the  acceptance  of  service  are 
witnessed  by  the  signature  of  H.  X.  Martin, 
an  attorney  of  this  court,  and  the  counsel 
for  appellant.  We  also  find  in  the  record  an 
affidavit  of  said  Martin  showing  due  service 
made  by  him  upon  the  bondsmen.  The  serv- 
ice is  sufficiently  shown,  and  the  motion  to 
dismiss  the  appeal  is  denied. 

It  Is  argued  that  the  court  erred  In  finding 
that  the  property  levied  upon  was  at  the 
time  of  the  levy  the  community  property  of 
appellant  and  her  husband,  and  was  not  the 
separate  property  of  appellant.  The  only 
witnesses  offered  in  behalf  of  appellant  upon 
the  question  of  ownership  were  her  son  and 
husband.  The  former  simply  testified  in  a 
general  way  that  he  had  always  understood 
that  the  horses  belonged  to  his  mother,  and 
that  he  had  always  heard  them  referred  to 
in  the  family  as  her  property.  The  huslmnd 
testified  that  near  30  years  ago  the  appel- 
lant received  about  |1,000  from  her  father, 
and  that  she  has  since  kept  that  money  sep- 
arately invested.  He  undertook  to  trace  the 
investment  of  the  money  down  to  and  includ- 
ing the  horses  in  question;  following  it 
through  a  number  of  investments,  sales,  and 
reinvestments.  At  the  close  of  the  testimony 
for  appellant,  respondents  moved  for  a  non- 
suit upon  the  gi-ound  that  appellant  bad  fail- 
ed to  show  that  the  property  belonged  to 
her  separately.  The  motion  was  denied, 
and  respondents  introduced  no  evidence. 
The  case  was  then  argued,  and  the  court  an- 
nounced that  the  matter  would  be  taken  un- 
der advisement.  The  court  must  have  chan- 
ged Its  mind  as  to  the  force  of  the  testimony 
after  the  ruling  upon  the  motion  for  nonsuit, 
as  no  further  evidence  was  introduced.  The 
argument  of  counsel,  however,  follov^ed  that 
ruling;  and  doubtless  features  of  the  testi- 
mony, croas-examinatlon  of  witnesses,  and 
cirenmstances  were  analyzed  and  emphasliied 
by  the  argument  to  the  extent  that  the  court 
felt  imi)elled  to  find  for  respondents  as  afore- 
said. Appellant  complains  that  the  court  re- 
versed its  own  ruling  upon  the  motion  for  a 
nonsuit.  We  think,  under  the  circnmstau- 
ces,  that  It  had  a  right  to  further  consider 
the  evidence  and  enter  its  findings  thereon. 
No  order  or  Judgment  bad  been  entered  upon 
the  motion  for  nonsuit.  There  was  simply 
a  hasty  oral  announcement  that  the  motion 
would  be  denied.  The  testimony  of  the  hus- 
band is  not  wholly  consistent,  even  upon  his 
theory,  and  we  are  not  prepared  to  say  that 
the  court,  who  saw  and  heard  him  testify. 


observing  his  manner,  was  not  Justified  in 
disbelieving  him.  A  further  circumstance 
is  shown  by  the  record  which  we  think  the 
court  had  a  right  to  consider  along  with  the 
spoken  testimony  and  other  circumstances. 
The  appellant  herself  sat  in  the  courtroom 
during  tlie  examination  of  her  son  and  hus- 
band, but  she  did  not  offer  herself  as  a  wit- 
ness. It  seems  almost  incredible  that  she 
should  have  owned  these  horses  as  the  re- 
sult of  a  long  series  of  Investments  of  her 
separate  property  received  from  her  father, 
and  that  she  should  have  managed  the  in- 
vestments herself,  as  the  husband  testified, 
and  yet  not  have  offered  herself  as  a  wit- 
ness upon  the  subject  when  she  sat  in  the 
courtroom  and  was  able  to  testify.  Under 
the  circumstances  detailed  by  the  huslmnd, 
the  appellant,  of  all  persons,  was  the  one 
who  should  have  been  able  to  tell  the  true 
stor.v.  We  shall  therefore  not  hold  that  the 
court  should  have  found  the  horses  to  be  her 
separate  property.  Property  received  by  ei- 
ther spouse  after  marriage  Is  prima  facie 
community  property.  Lemon  v.  Waterman, 
2  Wash.  T.  ^85,  7  Pac.  899;  Yesler  v.  Hoeh- 
stettler,  4  Wash.  349,  30  Pac.  398;  Curry  v. 
Catlln.  9  Wash.  495,  37  Pac.  678,  39  Pac.  101; 
Woodland  Lumber  Co.  v.  Link,  16  Wash.  72, 
47  Pac.  222.  The  finding  that  the  property 
in  question  was  the  community  property  of 
appellant  and  her  husband  will  therefore  not 
be  disturbed. 

It  is  next  complained  that  Judgment  was 
entered  for  ?.30O  as  the  value  of  the  property. 
The  only  evidence  upon  the  subject  of  value 
was  that  of  the  husband,  who  said:  "I  am 
not  posted  on  the  prices  of  horses  now. 
They  are  probably  worth  $50  apiece."  Under 
that  statement  the  four  horses  were  not 
worth  to  exceed  |200.  But  Inasmuch  as  the 
appellant  herself  alleged  in  her  affidavit  that 
the  value  was  $300,  we  think  she  is  bound 
thereby,  and  cannot  now  show  a  less  value. 
The  undertaking  of  herself  and  sureties  also 
recited  that.  If  she  should  fall  to  make  good 
her  title,  she  would  return  the  property,  "or 
pay  its  value  as  stated  In  said  affidavit." 
Both  appellant  and  the  sureties  have  there- 
fore fixed  the  value  at  $300,  and  cannot  now 
be  heard  to  dispute  it. 

It  is  contended  that  the  court  was  not  au- 
thorized to  enter  the  kind  of  Judgment  which 
was  entered.  It  is  simply  for  tlie  recovery  of 
$300.  as  the  value  of  the  property,  with 
Interest  thereon.  Section  5200,  Bsillinger's 
Ann.  Codes  &  St.,  provides  tliat  the  judgment 
shall  be  for  the  value,  "or  for  such  less 
amount  as  shall  not  exceed  the  amount  due 
on  the  original  execution  or  attachment." 
There  is  nothing  in  the  record  to  show  wheth- 
er the  amount  due  under  the  attachment  was 
less  or  more  than  the  value  of  the  property, 
but.  In  aid  of  the  Judgment,  it  will  be  pre- 
sumed that  it  was  not  a  less  sum. 

It  is  further  urged  that  the  judgment  does 
not  provide  in  the  alternative  that  appellant 
shall  retura  the  property  or  pay  Its  value. 


Digitized  by 


Google 


610 


77  PACIFIC  KEPORTER. 


(Wash. 


Section  52C2,  supra,  shows  tbat  such  Is  her 
right,  and  section  5266,  supra,  must  he  con- 
strued in  connection  with  the  former  one. 
In  said  particular,  we  tblnli  the  Judgment 
was  erroneous. 

Further  complaint  Is  made  of  the  Judgment 
in  that  it  provides  for  the  recovery  of  6  per 
cent,  per  annum  interest  upon  the  amount 
of  the  Judgment  from  the  date  of  the  affi- 
davit made  by  appellant  when  she  sought 
possession  of  the  property.  The  Judgment 
was  entered  more  than  a  year  after  said  date, 
and  there  was  thus  added  to  the  value  of  the 
property  more  than  $18  as  Interest.  We  be- 
lieve no  authority  exists  in  this  special  pro- 
ceeding for  the  recovery  of  interest.  The 
statute  does  not  so  provide.  It  merely  con- 
templates the  return  of  the  property  or  the 
payment  of  its  value,  and  that  is  all  that  the 
sureties  undertook  to  do.  This  Judgment  is 
against  them  as  well  as  against  appellant. 
The  only  theory  upon  which  interest  could 
be  allowed  would  be  that  it  is  in  the  nature 
of  compensation  as  damages  for  the  detention 
of  the  property,  but  the  statute  does  not 
provide  for  the  adjustment  of  damages  in  this 
proceeding.  We  think  it  was  error  to  include 
interest  in  the  Judgment  which  accrued  pri- 
or to  its  date. 

It  is  therefore  the  order  of  this  court  tbat 
the  Judgment  shall  be  modified  so  as  to  elim- 
inate the  provision  for  recovery  of  interest 
prior  to  the  date  of  the  Judgment,  and  so  as 
to  further  provide  in  the  alternative  for  the 
return  of  the  property  or  the  payment  of  its 
value.  In  all  other  respects  the  Judgment 
shall  remain  as  it  now  is.  Appellant  shall 
recover  the  costs  of  the  appeal.  The  cause 
is  remanded,  with  instructions  to  proceed  as 
above  indicated. 

MOUNT  and  ANDERS,  JJ.,  concur. 


ROBE  ▼.  SNOHOMISH  COUNTY. 

(Supreme  Court  of  Washington.      July  26, 

1904.) 

BBIDQBS  —  nEFECTS  —  INJUBIES  —  C0UNTIE9— 
UABILITT— NEGLIGENCE— ACTIONS— 
INSTBUCTI0N8. 
1.  In  an  action  for  injuries  from  a  defective 
bridge,  the  court  charged  that,  before  plaintiff 
could  recover,  the  county  must  have  been  no- 
tified of  the  condition  of  the  bridf^e  for  a  rea- 
sonable time  prior  to  the  accident,  or  the 
bridge  must  have  been  so  notoriously  unsafe  as 
to  amount  to  constructive  notice ;  that  it  was 
the  duty  of  the  county  to  use  ordinary  care  in 
keeping  the  bridge  in  a  safe  condition ;  that  the 
county  was  charged  with  knowledge  of  the  nat- 
ural tendency  of  timber  to  decay,  and  that  the 
county  was  bound  to  exercise  ordinary  care  to 
guard  against  any  decay  that  might  exist,  and 
a  failure  to  exercise  such  care  would  render  the 
county  liable,  though  it  might  have  no  actual 
notice  of  the  condition  of  the  bridge ;  that  no- 
tice that  the  bridge  was  out  of  repair  might  be 
inferred,  if  the  defect  was  of  such  a  character 
and  had  continued  for  such  a  length  of  time  that 
the  county's  officers  charged  with  the  super- 
vision  of   bridges    might   have   discovered   the 


same  if  they  had  used  ordinary  care  in  the  dis- 
cliarge  of  their  duties ;  and  that  the  county 
was  liable  if  it  negligently  suffered  decayed  tim- 
bers to  remain  in  the  bridge,  thus  rendering  it 
dangerous.  Held,  that  such  instruction  was  not 
objectionable  as  conflicting  and  misleading. 

2.  In  the  absence  of  negligence  on  the  part  of 
the  officials  of  a  county  charged  with  the  main- 
tenance of  county  bridges  in  ascertaining  and 
remedying  the  defective  condition  of  a  bridge, 
the  county  is  not  liable  for  injuries  resulting 
therefrom. 

Appeal  from  Superior  Court,  Snohomish 
County;  John  C.  Denncy,  Judge. 

Action  by  T.  K.  Robe  against  Snohomish 
county.  From  a  Judgment  In  tavar  of  de- 
fendant, plaintiff  appeals.    Affirmed. 

Brady  &  Gay  and  John  Francis  Mcliean, 
for  appellant.    H.  D.  Cooley,  for  respondent 

FULLERTON,  C.  X  The  appellant  songht 
by  this  action  to  recover  damages  for  per- 
sonal injuries,  and  for  Injuries  to  his  per- 
sonal property,  caused  by  the  collapse  of  a 
bridge  over  wlilch  he  was  crossing.  The 
bridge  was  on  a  public  road  in  the  respond- 
ent county,  and  the  action  was  based  on  the 
alleged  failure  of  the  county  to  keep  the 
bridge  In  repair.  The  defect  was  found  to 
consist  of  decayed  timbers,  not  visible  from 
a  casual  inspection  of  the  bridge.  The  Jury, 
along  with  a  general  verdict  in  favor  of  the 
county,  returned  a  special  verdict  in  which 
they  found  that  the  county  officers  charged 
with  the  maintenance  of  the  bridge  had  no 
knowledge  of  its  defective  condition  prior  to 
the  accident,  although  they  had  used  due  dil- 
igence in  its  care  and  maintenance.  Jndg- 
ment  was  entered  on  the  verdict  in  favor  of 
the  county,  and  this  appeal  is  taken  there- 
from. 

Among  other  assignments  of  error,  it  is 
contended  that  the  court  erred  In  its  Instruc- 
tion to  the  Jury  on  the  question  of  what  con- 
stituted notice  to  the  county  of  the  defective 
condition  of  the  bridge;  the  contention  being 
that  the  Instructions  were  conflicting  and 
misleading.  On  this  branch  of  the  case  the 
court  gave  the  following:  "You  are  instmct- 
ed:  That,  before  you  can  return  a  verdict 
In  favor  of  plaintiff  upon  either  of  the  causes 
of  action  set  forth  In  plaintiff's  complaint, 
you  must  find  from  a  pr«ponderance  of  the 
evidence  •  •  •  that  the  authorities  ot 
said  defendant  county  had  been  notified  o{ 
such  condition  for  a  reasonable  time  prior  to 
the  happening  of  said  accident,  or  that  such 
bridge  had  been  so  notoriously  unsafe  as  to 
amount  to  constructive  notice  to  the  authori- 
ties of  said  county;  and  by  'reasonable  time' 
is  meant  such  length  of  time  as  would  have 
allowed  the  repair  of  said  bridge,  or  preren- 
tlon  of  Its  use,  by  said  county.  •  •  ♦ 
That  It  is  the  duty  of  the  county  not  only  to 
construct  its  bridges  In  such  a  maimer  a^ 
that  they  shall  be  safe,  but  to  use  ordhiaiy 
care  in  keeping  them  in  a  safe  condition  for 
travelers  and  all  persons  passing  over  said 
bridge,  by  removing  therefrom  timbers  whicli 
by  use  have  become  or  may  have  becoue  de- 
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cayed  and  rotten,  and  thus  rendering  the 
bridge  unsafe  and  dangeroua  That  the  law 
charges  the  county  with  the  knowledge  of  the 
natural  tendency  of  timber  to  decay,  and 
places  upon  the  county  the  duty  of  exercising 
ordinary  care  to  detect  and  guard  against  any 
decay  or  rottenness  that  might  exist  That 
a  failure  to  exercise  such  care  upon  the  part 
of  the  county  will  render  the  county  liable, 
although  it  may  hare  no  actual  notice  of  the 
condition  of  the  bridge.  That  it  is  not  neces- 
sary, in  order  to  charge  the  county  with  neg- 
ligence in  suffering  the  bridge  in  question  to 
remain  out  of  repair,  for  the  plaintiff  to 
prove  actual  notice  of  it,  but  that  such  no- 
tice may  be  Inferred  if  the  defect  in  the 
bridge  was  of  such  a  character,  and  bad  con- 
tinued for  such  a  length  of  time,  as  that  the 
officers  of  the  county  charged  with  the  su- 
pervision and  repair  of  the  bridges  of  the 
cotmty  might  and  probably  would  have  dis- 
covered if  they  had  used  ordinary  care  in  the 
discharge  of  their  duties.  That  the  county  is 
liable  in  damages  if  it  negligently  suffered 
rotten  and  decayed  timbers  to  remjiln  in  the 
bridge  in  question,  thus  rendering  it  unsafe 
and  dangerous."  While  it  may  be  true  that 
the  first  part  of  this  charge  could  have  been 
more  happily  expressed,  we  do  not  think  it 
wrong  when  taken  in  connection  with  the 
latter  portion,  which  expresses  clearly  the 
measure  of  the  county's  duty.  It  is  a  famil- 
iar rule  that  instructions  must  be  read  as  a 
whole,  and,  if  the  whole  charge  fairly  states 
the  law  of  the  case,  it  will  not  work  a  re- 
versal, even  though  disconnected  portions  of 
the  charge  may  state  the  law  too  broadly. 
Tested  by  this  rule,  these  instructions  are  not 
erroneous. 

Tlie  conclusion  reached  on  this  branch  of 
the  case  renders  it  unnecessary  to  notice  the 
assignments  of  error  pertaining  to  the  other 
branches  of  the  case.  It  being  true  that  the 
officials  of  the  county,  having  in  charge  the 
care  and  maintenance  of  the  bridge,  bad  no 
notice  of  its  defective  condition,  and  had  used 
due  diligence  in  its  care  and  maintenance, 
there  can  be  no  recovery  against  the  county 
in  any  event;  and  it  is  useless  to  inquire 
whether  the  court  committed  error  on  a 
branch  of  the  case  which  could  only  be  ma- 
terial had  it  been  found  that  the  county  was 
chargeable  with  notice  of  such  defect 

The  Judgment  Is  affirmed. 

MOUNT,  HADLBY,  and  ANDERS,  JJ., 
concur. 


JONES  T.  MILLER  et  al. 

(Supreme  Court   of  Washington.      July   26, 

190i.) 

FStiSOSAXi   ACTIOKS— StTRVIVAtr-RETENTION   ON 
QUESTION    OF  COSTS. 

1.  Bellinger's  Ann.  Codes  &  St.  §  5695,  con- 
strued in  connection  with  the  other  parts  of 
the  act  of  which  it  was  a  part,  does  not  declare 


what  causes  of  action  shall   survive,  but  wh» 
may  sue  on  such  as  do  survive. 

2.  An  action  on  a  cause  of  action  which  does 
not  survive  the  death  of  plaintiff  will  not  be 
retained  for  the  determination  of  the  question 
of  costs. 

3.  The  remedy  of  a  son  for  any  cause  of  ac- 
tion individually  for  his  own  suffering  caused 
by  the  mutilation  of  his  father's  body  is  by  ac- 
tion in  the  court  of  original  jurisdiction,  and 
not  by  substitution  as  plaintiff,  on  death  of  his 
mother,  in  an  action  commeuced  by  her  for  her 
own  suffering  from  such  mutilation,  and  appeal- 
ed by  her  to  the  Supreme  Court  where  it  was 
pending  at  her  death. 

Appeal  from  Superior  Court  King  County; 
R.  B.  Albertson,  Judge. 

Action  by  Rebecca  Jones  against  P.  B.  M. 
Miller  and  others.  Judgment  for  defendants. 
Plaintiff  appeals.    Dismissed. 

G.  Ward  Kemp,  for  appellant  Fred  H. 
Peterson,  Norwood  W.  Brockett,  Pulton  & 
Faben,  and  Miller  &  Ross,  for  respondents. 

FULLERTON,  C.  J.  Rebecca  Jones,  the 
appellant  above  named,  brought  this  action 
to  recover  damages  for  the  alleged  unlawful 
mutilation  and  dishonor  of  the  Ixidy  of  her 
deceased  husband.  The  mutilation  and  dis- 
honor complained  of  consisted  of  an  incision 
made  into  the  abdominal  cavity,  sufficient  to 
explore  the  stomach  and  other  digestive  or- 
gans, by  the  respondents  Miller  and  Ross,, 
for  the  purpose  of  ascertaining  the  cause  of 
death.  The  body  was  at  the  time  in  the  cus- 
tody and  charge  of  the  respondents  Butter- 
worth  &  Sous.  As  the  grounds  of  her  In- 
Jury,  the  appellant  alleged  that  upon  learning 
the  facts,  and  viewing  the  "body  so  cut  mu- 
tilated, and  dishonored,"  she  "was  most 
grievously  distressed,  mortified,  and  humili- 
ated, and  received  a  severe  nervous  shock, 
and  suffered  great  mental  pain  and  distress, 
and  has  ever  since  grieved  and  suffered  hu- 
miliation and  mental  pain  and  distress,  and 
♦  •  *  has  been  damaged  in  the  sum  of 
five  tbonsand  dollars."  On  the  trial  the  ap- 
pellant was  nonsuited  at  the  motion  of  the 
respondents  on  the  ground  tha^  she  failed  to 
prove  a  sufficient  cause  for  the  Jury.  From 
the  Judgment  following  the  order  of  nonsuit, 
this  appeal  was  taken. 

After  the  appeal  had  been  perfected,  and 
the  cause  argued  and  submitted  in  this  court. 
Mrs.  Jones  died,  leaving  a  will,  in  which  she 
named  her  eldest  son,  William  J.  Jones,  as 
her  executor.  The  executor  named  duly 
qualified  as  such,  and  thereafter  moved  this 
court  to  be  substituted  as  plaintiff  and  ap- 
pellant, with  leave  to  continue  the  prosecu- 
tion of  the  action  in  his  own  name.  The  re- 
spondents oppose  the  motion,  and  move  to 
dismiss  the  appeal  on  the  ground  that  the  ac- 
tion is  not  one  that  survives  to  heirs  or  per- 
sonal representatives.  These  motions  pre- 
sent the  questions  to  be  determined. 

At  common  law  an  action  for  an  injury  to 

\  2.  See  Costa,  vol.  13,  Cent  Dig.  {  ISO. 
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the  person,  sucb  as  tbe  one  In  question  bere, 
abated  on  tbe  death  of  tbe  person  injured, 
and  could  not  thereafter  be  revived  by  his 
heirs  or  personal  representatives.  The  ex- 
ecutor does  not  seriously  question  the  cor- 
rectness of  this  proposition,  but  contends 
that  the  action  survives  by  virtue  of  section 
56»5  of  the  Code  (Ballinger's  Ann.  Codes  & 
St.),  which  provides:  "All  other  causes  of 
action  by  one  person  against  another,  wheth- 
er arising  on  contract  or  otherwise,  survive 
to  the  personal  representatives  of  the  former 
and  against  the  personal  representatives  of 
the  latter.  •  ♦  ♦"  When  we  read  this 
section  as  if  it  stood  alone,  and  apart  from 
its  context,  it  doubtless  bears  the  construc- 
tion put  upon  it;  but  we  held  in  Slauson  t. 
Schwabacher  Bros.  &  Co.,  4  Wash.  783.  31 
Pac.  329,  31  Am.  St.  Rep.  948,  that  it  had 
no  such  meaning.  There  we  said  that  the 
Legislature,  when  it  enacted  this  section,  was 
legislating  with  reference  to  causes  of  action 
which  had  already  survived,  and  were  not 
attempting  to  announce  what  causes  of  action 
should  survive,  and  further  that,  if  the  con- 
trary contention  were  correct,  there  was  no 
limit  whatever  to  causes  which  could  survive 
the  death  of  the  person  injured,  "for  causes 
of  action  for  assault,  slander,  and  for  other 
purely  personal  causes  would  survive,  and 
this  would  be  so  wide  a  departure  from  the 
established  rule  that  the  Legislature  would 
hardly  be  deemed  to  have  Intended  it  with- 
out plainly  expressing  such  intention."  That 
this  is  the  correct  construction  of  the  statute 
is  made  clear  by  reading  it  in  connection  with 
the  act  of  which  it  formed  a  part  when  orig- 
inally enacted,  and,  being  so,  it  does  not  war- 
rant the  holding  that  causes  of  action  such 
as  the  one  at  bar  survive  to  bein  and  per- 
sonal representatives. 

It  is  insisted,  however,  that  the  executor 
is  entitled  to  be  substituted,  and  to  a  de- 
cision on  the  merits  of  the  controversy,  for 
the  purpose  of  determining  who  is  entitled  to 
costs;  but  such  is  not  the  rule.  Where 
there  Is  no  longer  a  controversy  between  the 
parties,  or  the  right  of  action  has  ceased  to 
exist,  the  action  will  be  dismissed  by  tbe 
court,  even  though  it  may  leave  the  question 
of  costs  undetermined.  Hlce  t.  Orr,  16 
Wash.  163,  47  Pac.  424;  State  ex  rel.  Coiner 
T.  Wlckersham,  16  Wash.  161,  47  Pac.  421; 
Lynde  v.  Dibble,  19  Wash.  328,  53  Pac.  370; 
Watson  v.  Merkle,  21  Wash.  635,  59  Pac. 
484;  State  ex  rel.  Taylor  T.  Cummlngs,  27 
Wash.  316,  67  Pac.  565. 

The  last  contention,  viz.,  that  the  executor 
has  a  right  to  be  substituted  individually  as 
the  son  of  the  person  mutilated,  and  proceed 
In  this  action  to  recover  damages  for  his  own 
sufferings  caused  by  tlie  mutilation.  Is  with- 
out merit.  If  he  has  any  cause  of  action  as 
an  individual,  his  remedy  Is  to  prosecute  it 
first  in  the  court  of  original  Jurisdiction. 
He  cannot  commence  such  an  action  in  this 
court 


The  respondents  are  entitled  to  a  dismissal 
of  the  action,  and  the  order  will  go  to  that 
effect 

MOUNT,  HADLBY,  and  ANDERS,  JJ, 
concur. 


BARTLETT  et  nx.  v.  BRITISH  AMERICA 
I  ASSIIR.  CO. 

(Supreme  Court  of  Washington.    Aug.  3,  1904.) 

FIBE  ISSUBANCE— UNOCCUPIED  BUILDING— 
WAIVEB  OF  PB0VI8I0N    OF  POLICY. 

l.The  provision  of  a  fire  i>olicy  that,  in  the 
absence  of  an  agreement  to  the  contrary,  it 
shall  be  void  if  the  building  be  or  become  va- 
cant, and  so  remain  for  10  days,  is  not  waived 
because  of  the  building  being  vacant  when  in- 
sured, the  insurer  not  knowing  of  it,  or  because 
of  tbe  insurer  making  no  Inquiry  as  to  the  mat- 
ter. 

Appeal  from  Superior  Court,  Taklma  Coun- 
ty; Prank  H.  Rudkln,  Judge. 

Action  by  C.  H.  Bartlett  and  wife  against 
the  British  America  Assurance  Company. 
Judgment  for  defendant.  Plaintiffs  appeal. 
Affirmed. 

Whltson  &  Parker,  for  appellants.  Graves 
&  Englehart,  for  respondent. 

HADLEY,  J.  On  March  28,  1902,  ap- 
pellants were  the  owners  of  a  dwelling  bouse 
in  North  Yakima,  and  on  said  date  the  re- 
spondent Issued  its  policy  of  insurance  upon 
said  house  in  the  sum  of  $400,  whereby  it 
undertook  to  insure  against  loss  or  damage 
by  fire  for  a  period  of  three  years  from 
said  date.  The  house  was  unoccupied  at  the 
time  the  policy  was  issued — a  fact  unknown 
to  respondent — and  it  also  appears  that  ap- 
pellants had  not  actual  knowledge  that  it 
was  vacant.  No  representations  were  made 
I  by  appellants  upon  that  subject  when  their 
j  application  was  made  or  when  the  policy  was 
{  issued,  and  no  information  thereon  seems 
to  have  been  asked  by  respondent  The  pol- 
icy contained  the  following  provision:  '"This 
entire  policy,  unless  otherwise  provided  by 
agreement  indorsed  hereon  or  added  hereto, 
shall  be  void  *  *  *  If  a  building  herein 
described,  whether  intended  for  occupancy 
by  owner  or  tenant,  be  or  become  vacant 
or  unoccupied  and  so  remain  for  ten  days." 
No  agreement  was  made  for  an  extension  of 
time  for  the  house  to  remain  vacant  It  re- 
mained unoccupied  until  the  5th  day  of  May, 
1902,  when  it  was  destroyed  by  fire.  De- 
mand for  payment  was  made  by  aK>eIlants, 
and  refused  by  respondent.  This  suit  was 
brought  to  recover  the  amoimt  mentioned  la 
tbe  policy.  Respondent  Interposed  the  de- 
fense that  the  house  had  remained  vacant 
for  a  period  of  more  than  10  days  without  its 
permi.ssion.  In  violation  of  tbe  terms  of  tbe 
above-quoted  provision  in  the  policy,  and  it 

f  1.  See  Insurance,  vol.  2S,  Cent  Dlf.  |i  lOtl,  US- 
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brought  Into  court  for  the  use  of  appellants 
the  amount  of  premium  paid.  The  cause 
was  tried  by  the  court  without  a  jury,  the 
jury  being  waived.  The  trial  resulted  In  a 
Judgment  dismissing  the  action.  The  plain- 
tlfts  hare  appealed. 

The  only  question  to  be  examined  is  wheth- 
er appellants  are  precluded  from  recovery 
by  reason  of  the  said  provision  in  the  policy. 
It  is  the  position  of  appellants  that,  inas- 
much as  the  house  was  vacant  when  the 
policy  was  issued,  respondent  therefore  waiv- 
ed that  provision  in  the  contract.  It  would 
seem  that  respondent  should  not  be  charged 
with  liavlng  waived  the  question  of  occu- 
pancy, when  it  had  not  even  knowledge  that 
the  building  was  unoccupied.  But  appel- 
lants urge  that,  since  no  Information  was 
asked  upon  that  subject,  and  no  representa- 
tions were  made,  said  requirement  was  there- 
fore waived.  We  think,  under  the  terms  of 
the  policy,  it  was  wholly  immaterial  to  re- 
spondent whether  the  building  was  vacant 
or  occupied  at  the  time  the  policy  was  issued. 
In  either  case  it  undertook  to  bind  itself 
for  a  period  of  10  days.  The  contract  pro- 
vided that  the  policy  should  become  void  if 
tlie  building  should  then  be  or  should  there- 
after become  vacant,  and  should  so  remain 
for  10  days.  It  will  be  observed  that  the 
policy  did  not  require  that  the  property 
should  be  then  occupied,  but  rather  that  if 
It  was  then  unoccupied,  and  remained  so  for 
10  days,  without  respondent's  consent.  It 
should  become  void.  The  contract,  by  its 
terms,  was  undoubtedly  good  against  loss 
which  might  have  occurred  within  10  days, 
but  not  for  loss  occurring  after  that  time,  im- 
less  respondent  had  consented  to  an  exten- 
sion of  the  period  of  vacancy.  The  said  pro- 
vision of  the  contract  seems  to  be  plain  and 
unambiguous,  and  the  facts  bring  this  case 
squarely  within  it,  thus  rendering  the  policy 
void.  The  following  authorities  are  directly 
in  point:  England  v.  Westchester  Fire  Ins. 
Co.  (Wis.)  61  N.  W.  954,  29  Am.  St.  Rep.  917; 
Connecticut  Fire  Ins.  Co.  v.  Tllley  (Va.)  14  S. 
B.  851,  29  Am.  St.  Rep.  770;  Thomas  v.  Hart- 
ford Fire  Ins.  Co.  (Ky.)  53  S.  W.  297.  Appel- 
lants cite  authorities  to  the  point  that  an 
Insurance  company  is  estopped  from  assert- 
ing the  invalidity  of  its  policy  at  the  time  it 
was  issued  for  the  violation  of  any  of  the 
provisions  of  the  policy,  if,  at  the  time  it 
was  issued,  such  violation  was  known  to 
the  company  or  Its  agent.  Such  authorities 
are  not  pertinent  here,  for  the  reason  that 
the  Insurance  company  in  this  case  does  not 
seek  to  claim  that  its  policy  was  for  any 
reason  void  at  the  time  it  was  issued.  It 
admits  that  the  policy  was  binding  at  the 
beginning,  and  remained  so  until  rendered 
rold  by  appellants'  failure  to  comply  with  a 
plain  and  mandatory  condition.  Moreover, 
the  violation  of  the  condition  was  not  known 
to  respondent  when  it  issued  the  policy,  and 
»>uld  not  have  been  known,  since  it  could 


not  foresee  that  appellants  would  permit  the 
property  to  remain  vacant  for  more  than  10 
days.  Appellants  insist  that,  by  respondents' 
failure  to  Inquire  as  to  the  vacancy,  it  oc- 
cupies the  same  position  in  law  as  if  it  hud 
inquired  and  ascertained  the  truth.  It  mat- 
ters not  to  the  respondent,  however,  what 
was  the  fact  upon  that  subject.  It  was 
willing  to  Insure  the  property,  even  though 
vacant,  for  a  period  of  10  days,  but  for  no 
longer  time  without  its  permission.  It  so 
provided  in  its  contract.  Appellants  are 
chargeable  with  knowledge  of  the  provision, 
and  also  that  their  property  was  vacant. 
They  were  therefore  bound  to  know  that  the 
policy  would  become  void  after  10  days  if 
the  property  still  remained  vacant. 

We  think  that,  under  the  contract  and 
attending  facts,  the  Judgment  was  right,  and 
It  Is  affirmed. 

MOUNT  and  ANDERS,  JJ.,  concur. 


MONROE  MILL  CO.  v.  MENZEL. 

(Supreme  Court  of  Washington.      July  26, 

1904.) 

MAVIOABLE  WATERS— FLOATING  SUINOLES— DE- 
TENTION OF  WATER  —  DAU3  —  BANKS  OF 
STREAM— RIGHT  TO  USE— ACTIONS— PLEADING 
—ESTOPPEL. 

1.  Where,  in  an  action  to  restrain  olMtmc- 
tion  of  a  stream,  the  complaint  alleged  that  the 
stream  was  navigable  for  the  purpose  of  float- 
ing shingle  bolts,  a  subsequent  allegation  that 
plaintiff  at  great  expense  had  consti-ucted  a 
dam  across  the  foot  of  a  lake  which  was  the 
source  of  the  stream  for  the  purpose  of  stor- 
ing water,  thereby  furnishing  sufficient  wa- 
ter in  the  stream  to  conveniently  and  rapidly 
float  shingle  bolts  and  other  timber  products 
down  the  same  to  plaintiff's  mill,  did  not  render 
the  complaint  Insufficient,  as  alleging  that  the 
stream  was  not  navigable  In  Its  natural  state. 

2.  That  a  lower  riparian  proprietor  made  no 
objection  to  the  owner  of  riparian  land  above 
bim  clearing  the  bed  of  the  stream  of  obstruc- 
tions, but  assisted  therein,  and  subsequently, 
during  a  period  of  two  years,  used  the  water 
which  the  upper  riparian  proprietor  stored  by 
means  of  a  dam  for  the  floating  of  shingle  bolts, 
did  not  estop  such  lower  proprietor  from  subse- 
quently objecting  to  the  upper  riparian  pro- 
prietor's continued  interruption  of  the  natural 
flow  of  the  water  by  the  dam. 

3.  AVhere,  after  the  removal  of  artificial  ob- 
structions from  a  stream,  it  was  capable  of 
navigation  by  shingle  bolts  after  heavy  rains 
and  during  freshets,  which  occurred  with  period- 
ic regularity  in  the  spring  and  fall  of  each  year, 
without  the  aid  of  water  artificially  stored  In 
a  lake,  a  finding  that  the  stream  was  navigable 
was  proper. 

4.  Since  a  riparian  proprietor  is  entitled  to 
have  the  stream  flow  through  his  property  in  its 
natural  condition,  he  is  entitled  to  restrain  an 
upper  riparian  proprietor  from  maintaining  a 
dam  across  the  foot  of  a  lake  which  was  the 
source  of  the  stream  for  the  storage  of  water, 
and  the  subsequent  release  thereof  in  order  to 
facilitate  the  navigability  of  the  stream. 

5.  One  using  an  unmeandered  stream,  the  bed 
of  which  belonged  to  private  landowners,  for 
the  purpose  of  floating  shingle  bolts,  was  con- 

5  3.  See  Navigable  Waters,  voL  37.  Cent.  Dig.  t  >• 
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fined  to  the  use  of  the  bed  of  the  stream,  and 
had  no  right  to  trespass  on  the  banks  or  abut- 
ting lands  for  the  purpose  of  breaking  jams, 
etc 

Appeal  from  Superior  Court,  Snohomish 
County;  John  C.  Denney,  Judge. 

Action  by  the  Monroe  Mill  Company 
against  George  Menzel.  From  a  judgment  in 
favor  of  plaintiff,  defendant  appeals.  Modi- 
fled. 

Coleman  &  Fogarty,  for  appellant.  Cooley 
&  Horan,  for  respondent. 

HADLEY,  J.  The  respondent  brought  this 
action  against  appellant  to  procure  an  in- 
junction against  an  alleged  threatened  inter- 
ference with  the  use  of  a  stream  for  the 
floating  of  shingle  bolts.  The  stream  is 
known  as  the  "West  Fork  of  Wood's  Creek." 
It  commences  at  the  foot  of  Lake  Roeslger, 
in  Snohomish  county,  and  flows  therefrom 
in  a  southwesterly  direction,  passing  through 
the  lands  of  both  appellant  and  respondent. 
Respondent  owns  an  extensive  body  of  tim- 
ber lands  adjacent  to  the  lake  and  stream, 
and  owns  the  lands  upon  both  sides  of  the 
stream  at  its  source.  Appellant's  lands  lie 
below  those  of  respondent.  The  respondent 
has  constructed,  and  has  heretofore  operated, 
a  dam  at  the  lower  end  of  the  lake,  for  the 
purpose  of  storing  the  waters  within  the 
lake  to  be  used  in  flooding  the  stream  in  or- 
der to  accelerate  the  movement  of  shingle 
bolts.  The  complaint  charges  that  appellant 
threatens  by  obstruction  to  prevent  respond- 
ent from  driving  its  bolts  through  the  stream 
where  it  crosses  appellant's  land.  It  Is  al- 
leged that  the  stream  Is  navigable  or  float- 
able for  shingle  bolts,  and  that  respondent 
has  now  about  8,000  cords  of  bolts  stored  in 
the  lake  ready  for  movement,  which  it  will 
be  unable  to  move  unless  appellant  is  re- 
strained. The  answer  denies  that  the  stream 
is  navigable,  and  alleges  that  by  reason  of 
the  storing  of  the  water  in  the  lake  the  flow 
of  the  stream  is  at  times  entirely  stopped, 
and  that  at  other  times  respondent  suddenly 
and  without  warning  releases  the  stored  wa- 
ter, and  that  it  runs  down  and  overflows  the 
lands  of  appellant  adjacent  to  the  stream, 
washes  away  the  soil,  and  destroys  appel- 
lant's roads  and  landings  constructed  for  the 
movement  of  his  own  shingle  bolts;  that 
appellant  is  engaged  in  removing  the  cedar 
timber  from  his  own  land,  and  that  by  rea- 
son of  respondent's  obstruction  of  the  nat- 
ural flow  of  the  water  it  is  impossible  for 
him  to  run  his  shingle  bolts  down  said 
stream.  The  answer  prays  for  damages,  and 
for  an  injunction  perpetually  restraining  re- 
spondent from  interfering  with  the  natural 
flow  of  the  water  in  the  creek  and  from  flood- 
ing appellant's  lands.  The  cause  was  tried 
before  the  court  without  a  Jury.  Findings  of 
facts  and  conclusions  of  law  were  entered, 
and  the  decree  provides  that  appellant  shall 
be  perpetually  enjoined  from  in  any  manner 
obstructing  or  interfering  with  the  navigation 


of  said  stream  or  the  driving  of  respondent's 
shingle  bolts  across  the  lands  of  appellant. 
It  is  further  provided  that  appellant  shall  be 
restrained  from  in  any  manner  interfering 
with  or  preventing  respondent's  employes 
from  going  upon  the  banks  of  said  stream  for 
the  purpose  only  of  breaking  jams  of  bolts 
which  may  occur,  so  long  as  the  going  upon 
said  banks  does  no  injury  to  appellant  or  bis 
land.    This  appeal  is  from  that  decree. 

The  first  alleged  error  is  tliat  the  court 
permitted  any  testimony  to  be  introduced  in 
support  of  the  complaint.  This  contention  is 
based  upon  the  theory  that  the  complaint 
shows  that  the  stream  in  question  is  not 
navigable  or  floatable  for  shingle  bolts  In  its 
natural  condition.  It  is  expressly  averred 
that  the  stream  is  navigable  for  said  pur- 
pose, but  it  is  argued  that  other  allegations 
have  the  effect  to  negative  such  fact.  The 
following  averment  Is  pointed  out  as  destroy- 
ing the  force  of  the  positive  allegation  as  to 
navigability:  "That  it  [respondent]  has  at 
great  expense  constructed  a  dam  across  tbe 
foot  of  Lake  Roeslger  for  the  purpose  of 
storing  water,  thereby  furnishing  a  sufficient 
supply  of  water  in  the  aforesaid  stream  to 
conveniently  and  rapidly  float  shingle  bolts 
and  other  timber  protlucts  down  the  same  to 
the  mill  of  this  plaintiff."  We  think  the  con- 
clusion which  appellant  draws  does  not  neces- 
sarily follow  when  the  two  averments  are  tak- 
en together.  The  quoted  allegation  amounts 
to  no  more  than  the  statement  that  respond- 
ent's own  convenience  in  the  moving  of  Its 
shingle  bolts  is  better  served  by  the  storing 
of  the  water  and  the  operation  of  the  dam. 
But  It  does  not  say  that  the  stream  Is  not 
floatable  in  its  natural  state.  The  court  did 
not  err  In  overruling  the  objection  to  the 
introduction  of  any  testimony  upon  the  above- 
mentioned  ground. 

A  further  point  raised  under  the  objection 
to  the  introduction  of  any  testimony  is  that 
an  attempt  Is  made  in  the  complaint  to  plead 
an  estoppel  against  appellant,  but  that  the 
allegations  are  lnsufl[icleut  to  charge  an  estop- 
pel. The  complaint  avers  that  respondent  at 
Its  own  expense,  cleared  the  said  stream  of 
obstructions  across  appellant's  land  in  order 
to  facilitate  the  movement  of  shingle  bolts; 
that  appellant  acquiesced  therein,  actnally 
assisted  in  the  clearing  out  of  such  ohstmc- 
tlons,  thereafter  used  the  benefits  accruing 
therefrom,  and  also  the  flow  of  water  as 
furnished  by  the  dam  and  Improvements 
constructed  by  respondent  at  the  lake.  We 
agree  with  appellant's  contention  that  the 
facts  stated  are  not  sufBclent  to  estop  him 
from  claiming  now  that  respondent  is  inter- 
fering with  the  nattiral  flow  of  the  water. 
The  mere  fact  that  he  made  no  objection  to 
clearing  the  bed  of  the  stream  from  obstmc- 
tlons,  or  that  he  may  even  have  assisted 
therein,  does  not  necessarily  establish  that  he 
consented  for  the  floatage  of  the  stream  to  be 
conducted  In  any  other  manner  than  as 
provided  by  the  natural  flow  of  the  water. 
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The  further  fact  that  he  may  have  used 
the  water  as  It  was  sent  down  the  stream  by 
the  occasional  opening  of  the  dam  during  a 
period  of  about  two  years  does  not  establish 
bis  acquiescence  in  the  continued  interrup- 
tion of  the  natural  flow  of  the  water,  and 
amounts  to  no  more  than  a  mere  license  for 
a  temporary  interruption,  revocable  at  will. 
Such  facts  do  not  contain  the  essential  ele- 
ments of  estoppel.  Rlgney  t.  Tacoma  Light 
&  Water  Co.,  9  Wash.  576,  38  Pac.  147,  26 
L.  R.  A.  425;  Hathaway  v.  Yakima  Water, 
Light,  etc.,  Co.,  14  Wash.  469,  44  Pac.  896, 
.53  Am.  St  Rep.  874.  It  la  true,  therefore, 
that  appellant  Is  not  estopped  to  assert  that 
the  complaint  shows  that  respondent,  through 
the  operation  of  its  dam,  is  interfering  with 
the  natural  flow  of  the  water.  But,  in  view 
of  the  allegation  that  the  stream  Is  navigable, 
it  is  also  true  that  appellant  has  no  right  to 
interfere  with  its  navigation  by  respondent 
as  it  is  alleged  he  threatens  to  do;  and  it 
was  not  error,  under  the  averments  of  the 
complaint,  to  admit  evidence  upon  that  sub- 
ject. 

The  court  found  that  with  the  removal  of 
the  artificial  obstructions  the  stream  is  capa- 
ble of  navigation  by  shingle  bolts  after  heavy 
rains  and  during  freshets,  which  occur  with 
periodic  regulai'ity  in  the  spring  and  fall  of 
each  year,  and  that  it  is  so  navigable  without 
the  storage  of  the  water  in  the  lake,  and 
without  the  aid  of  said  dam.  It  is  assign- 
ed that  the  court  erred  in  so  finding.  We 
think  not,  under  the  evidence.  There  was 
sufficient  evidence  to  sustain  the  finding  that 
the  stream  in  its  natural  state  can  be  prac- 
ticably used  for  the  floatage  of  shingle  bolts 
to  market  at  the  times  and  seasons  specified 
in  the  court's  findings.  Such  makes  it  a 
navigable  stream  within  the  holding  of  this 
court  in  Watklns  v.  Dorris,  24  Wash.  636, 
64  Pac.  840,  54  L.  R.  A.  199.  In  that  case 
the  trial  court  found  Elochoman  creek  to  be 
an  unmeandered  stream,  and  that  it  can,  dur- 
ing annually  recurring  freshets,  be  used 
profitably  for  the  fioatlng  of  saw  logs  to 
market.  This  court  held  it  to  be  navigable, 
and  a  highway  for  that  purpose.  Wood's 
creek  is  much  smaller  than  Elochoman  creek, 
is  also  unmeandered,  and  is  doubtless  non- 
navigable  for  saw  logs.  Bat  the  evidence 
shows  that  it  has  sufilclent  capacity,  la  its 
natural  state,  during  annually  recurring  pe- 
riods, to  float  shingle  bolts;  and,  while  a 
single  shingle  bolt  contains  but  a  small 
amount  of  timber  compared  with  a  saw  log, 
yet  in  the  aggregate  timber  in  that  form  in 
this  locality  is  relatively  of  equal  commercial 
value  with  saw  logs,  and  its  carriage  to  mar- 
ket is  perhaps  as  important  to  the  timber 
industry  of  this  state  as  that  of  saw  logs. 
Elochoman  creek  was  declared  to  be  naviga- 
ble for  the  reason  that  it  furnishes  a  natural 
highway  for  the  product  of  the  great  logging 
industry  in  this  state,  and  Wood's  creek 
should  also  be  held  to  be  navigable  because  it 
furnishes  a  similar  highway  for  the  product 


of  another  branch  of  the  same  Industry, 
Elochoman  creek  was  held  to  be  a  navigable 
stream  because  it  is  navigable  in  fact  for  the 
floatage  of  logs  or  timber  to  market  Its 
navigable  character  is  restricted  to  a  certain 
commercial  and  industrial  purpose,  and  does 
not  comprehend  navlgabilty  in  the  broad 
sense  as  applied  in  America  to  the  great 
rivers  and  water  highways.  The  rule  that 
nayigabllity  in  fact  for  commercial  purposes 
makes  a  water  course  a  navigable  one  was 
also  declared  in  Dawson  v.  McMillan  (Wash.) 
75  Pac.  807.  The  reasons  leading  to  the 
holding  in  this  state,  and  others  where  the 
timber  industry  is  important,  that  streams 
which  are  navigable  in  fact  for  the  floatage 
of  timber  to  market  shall  be  public  high- 
ways for  that  purpose,  are  founded  upon 
commercial  convenience  and  necessity  be- 
cause of  the  environment  of  the  industry. 
Much  of  the  timber  grows  In  the  mountains, 
also  upon  the  foothills,  and  in  other  localities 
which  are  Inaccessible  by  means  of  trans- 
portation facilities  without  great  expense. 
Nature  has,  however,  provided  numerous 
streams  which  flow  out  from  these  timber 
centers,  and  which  are  available  highways 
for  the  carriage  of  the  timber  to  market. 
In  a  locality  so  situated  it  seems  reasonable 
that  these  highways  should  be  used  for  such 
purposes.  It  is  true,  the  majority  of  these 
streams,  being  unmeandered,  pass  over  pri- 
vate property,  and  their  beds  are  owned  by 
the  adjacent  landowner.  But  the  lands  ar^ 
naturally  burdened.  If  It  be  a  burden,  by 
the  streams  themselves,  with  their  defined 
banks  and  flowing  water,  and  it  is  not  ao 
additional  burden  to  the  landowner  for  the 
timber  product  to  float  along  with  the  already 
running  water,  provided  it  is  so  done  as 
not  to  damage  his  land.  His  rights  in  the 
latter  particular  must,  however,  be  strictly 
and  carefully  guarded.  Under  the  former 
decisions  of  this  court,  and  for  the  further 
reasons  herein  assigned,  the  court  did  not  err 
in  holding  that  Wood's  creek  is  a  navigable 
stream  for  the  floatage  of  shingle  bolts.  The 
provision  in  the  decree  properly  followed, 
whereby  appellant  is  restrained  from  Inter- 
fering with  the  rannlng  of  respondent's  shin- 
gle bolts  along  said  stream  where  it  crosses 
appellant's  lands. 

It  being  established  that  the  stream  is  a 
navigable  one,  and  that  appellant  shall  not 
interfere  with  respondent's  navigation  of  it 
we  must  next  inquire  as  to  the  methods  and 
limitations  of  that  navigation.  The  court 
refused  to  grant  appellant  an  injunction  pre- 
venting respondent  from  continuing  the  stor- 
age of  the  water  in  Lake  Roesiger  and  the 
periodic  flushing  of  the  stream.  We  think 
this  was  error.  Under  well-established  prin- 
ciples appellant  Is  entitled  to  the  natural 
flow  of  the  water  across  bis  land.  Crook 
V,  Hewitt,  4  Wash.  749,  31  Pac.  28;  Rlgney 
V.  Tacoma  Light  &  Water  Co.,  supra;  New 
Whatcom  v.  Fairhaven  Land  Co.,  24  Wash. 
493,  64  Pac.  73o,  54  L.  R.  A.  190.    It  Is  said 


Digitized  by 


Google 


816 


77  PACIFIC  KEl'OBTBR. 


(W'asU. 


tbat,  altboiigh  language  Tised  In  the  above 
cases  declares  the  general  principle,  yet  that 
there  was  an  actual  threatened  dlTersion  of 
a  substantial  portion  of  the  water  In  each 
case,  -n-blle  in  the  case  at  bar  there  Is  no  di- 
version, but  simply  a  detention,  followed  by 
a  restoration  of  all  the  water  before  It  reach- 
es appellnut's  lands.  This  detention,  howev- 
er, amounts  practically  to  a  total  detention 
for  irregular  periods;  and  at  times  unknown 
to  appellant,  without  warning,  it  is  released 
In  such  quantities  as  to  greatly  Increase  the 
natural  flow,  and,  according  to  testimony  In 
the  record,  actually  causes  an  overflow  of 
his  lands.  The  general  principle  governing 
the  fundamental  rights  of  alt  riparian  pro- 
prietors Is  well  stated  as  follows:  "Riparian 
proprietors  upon  both  navigable  and  unnavl- 
gable  streams  are  entitled.  In  the  absence  of 
grant,  license,  or  prescription  limiting  their 
rights,  to  have  the  stream  which  washes 
their  lands  flow  hs  it  is  wont  by  nature, 
without  material  diminution  or  alteration. 
Each  proprietor  may,  therefore,  insist  that 
the  stream  shall  flow  to  his  land  In  the 
usual  quantity,  at  its  natural  place  and 
height,  and  that  it  shall  flow  off  his  land  to 
his  neighbor  below  In  its  accustomed  place 
and  at  Its  usual  level."  Gould  on  Waters 
(3d  Ed.)  S  2M.  Tbat  such  a  detention  of  wa- 
ter as  is  shown  in  this  case  Is  prejudicial  to 
the  appellant's  rights,  appears  from  the  fol- 
lowing authority:  "It  is  an  unreasonable 
detention  of  the  water  to  gather  It  into  reser- 
voirs for  future  use  in  a  dry  season,  or  for 
the  purpose  of  obtaining  a  greater  supply 
than  the  stream  affords  by  its  natural  flow 
In  ordinary  stages,  or  In  order  that,  by  let- 
ting It  off  occasionally,  a  flood  may  be  ob- 
tained for  the  purpose  of  floating  logs. 
•  •  •"  Cooley  on  Torts  (2d  Ed.)  p.  604. 
The  maintenance  and  operation  of  the  dam 
prevents  appellant  from  navigating  the 
stream  himself  at  times  when  he  may  wish 
to  do  so,  thereby  obstructing  navigation;  and 
unless  be  consents  to  Its  maintenance  the 
dam  is  to  him  a  nuisance,  which  he  is  en- 
titled to  have  enjoined.  Carl  v.  West  Aber- 
deen, etc..  Co.,  13  Wash.  010,  43  Pac.  800; 
Sultan  W.  &  P.  Co.  v.  Weyerhauser  T.  Co.,  31 
Wash.  558,  72  Pac.  114.  We  therefore  think 
appellant  was  entitled  to  an  injunction  pre- 
venting respondent  from  maintaining  and 
operating  the  dam,  and  requiring  it  to  per- 
mit the  water  to  flow  across  appellant's 
lands  in  its  natural  and  regular  way,  and  re- 
spondeut  must  conduct  its  own  navigation  of 
the  stream  over  such  natural  flow. 

Another  provision  of  the  decree  with  refer- 
ence to  the  methods  attending  respondent's 
navigation  also  calls  for  examination.  It 
will  be  remembered  that  by  Its  terms  the  de- 
cree prohibits  appellant  from  interfering 
with  respondent's  employes  In  the  way  of 


preventing  them  from  going  upon  the  banks 
of  the  stream  upon  appellant's  lands  for  the 
purpose  of  breaking  jams  of  shingle  bolts, 
so  long  as  the  going  upon  the  banks  does 
no  injury  to  appellant  or  his  lands.  We 
think  this  provision  of  the  decree  is  also  er- 
roneous. We  believe  we  went  as  far  as  we 
should  go  in  the  Interest  of  public  conven-. 
lence  when  we  held  in  Watklns  v.  DorrlR, 
supra,  that  private  landowners  hold  the  beds 
of  unmeandered  streams  subject  to  the  ease- 
ment of  driving  timber  products  over  the 
land.  But  we  tried  to  make  it  clear  in  that 
case  tbat  the  timber  driver  must  confine 
himself  and  his  operations  to  the  highway 
itself — the  bed  of  the  stream — ^until  the  land- 
owner consents  to  the  use  of  the  banks,  or 
until  the  right  to  their  use  has  been  acquired 
in  a  lawful  way.  If  more  emphatic  state- 
ment of  that  rule  is  necessary,  we  now  wish 
to  be  understood  as  making  It  with  all  need- 
ed emphasis.  The  fundamental  principle  of 
right  In  the  landowner  to  control  his  own 
premises  outside  of  the  bed  of  the  stream 
must  not  be  violated.  To  leave  parties  un- 
der such  terms  as  this  decree  provides  wonld 
in  many  instances  invite  trouble  and  litiga- 
tion. Each  one  would  assume  to  be  his  own 
judge  as  to  whether  any  injury  is  done  to  the 
land.  What  might  appear  to  the  landowner 
as  Injury  might  not  so  appear  to  the  timber 
driver,  and  thus  a  controversy  would  at  once 
arise,  probably  requiring  repeated  litigation 
to  settle.  The  driver  must  know  from  the 
beginning  that  he  must  In  no  event  go  upon 
the  banks  of  the  stream  in  his  operattons 
without  the  owner's  permission,  and  tbtis 
controversies  about  damages  accruing  in  that 
way  will  be  avoided.  Enough  controversies 
will  arise  about  the  manner  of  operating  in 
the  bed  of  the  stream  to  the  possible  damage 
of  the  adjacent  laud  without  adding  thereto 
those  arising  from  semilegallzed  trespass  up- 
on private  premises,  which  would  be  the 
case  if  it  were  judicially  held  that  one  may 
operate  upon  private  lands  against  the  own- 
er's consent  and  without  compensation. 

The  court  found  tbat  respondent's  acts 
have  produced  no  actual  injury  or  damage  to 
appellant  or  his  lands.  Appellant  contends 
that  It  was  error  to  so  find.  The  evidence 
conflicts  upon  this  subject,  and  we  shall  not 
disturb  the  finding.  No  judgment  for  dam- 
ages will  therefore  be  directed. 

The  decree  should  be  modified  in  accord- 
ance with  what  has  been  herein  said.  The 
cause  is  remanded,  with  instructions  to  the 
trial  court  to  enter  a  decree  conformable  to 
this  opinion.  The  appellant  shall  recover  the 
costs  of  the  appeal,  and  neither  party  shall 
recover  costs  in  the  lower  court 

PULLERTON,  C.  J.,  and  MOUNT  and  AD- 
DERS, JJ.,  concur. 
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SCOTT  V.   SUPERIOR   SUXSET   OIL   CO. 
(L.  A.  1,247.) 

(Supreme  Court  of  California.    July  15,  1901.) 

COBPOIfkTIONB— BMPLOTMENT    OF    PHYSICIAN — 

PROOF — SUFFICIBNCY— EVIDENCE — 

ADMISSIBILITY. 

1.  The  separate  assent  of  a  majority  of  the 
boaid  of  directors  of  a  corporation  to  the  em- 
ployment of  a  physician  to  attend  an  injured 
employe  of  the  corporation  is  sufficient  to  show 
an  employnient  by  the  corporation,  where  a 
majority  of  the  directors,  including  the  secretary 
and  treasurer  and  vice  president,  actively  par- 
ticipated in  employing  the  plaintiff,  and  coun- 
seled with  him  concei-ning  the  care  and  treat- 
ment of  the  patient ;  all  being  avowedly  done  on 
behalf  of  the  corporation,  though  the  employ- 
ment was  not  made  or  ratified  by  the  action  of 
the  board  at  a  regular  meeting. 

2.  In  an  action  by  a  physician  against  a  cor- 
poration to  recover  for  his  services  in  attend- 
ing an  Injured  employe  of  the  corporation,  the 
admission  of  evidence  of  the  knowledge  of  the 
directors  of  the  employment  of  plaintiff  by  the 
defendant's  secretary,  acting  for  defendant 
when  coupled  with  evidence  of  the  express  as- 
sent to  the  employment  by  a  majority  of  the 
board,  was  proper. 

Commissioners'  Decision.  Department  1. 
Appeal  from  Superior  Court,  Kern  County; 
J.  W.  Mahon,  Judge. 

Action  by  W.  P.  Scott  against  the  Su- 
perior Sunset  Oil  Company.  From  a  Judg- 
ment for  plaintiff  and  an  order  denying  a 
motion  for  a  new  trial,  defendant  appeals. 
Affirmed. 

K.  J.  Emmons,  for  appellant.  Anderson 
Sc  Anderson,  for  respondent 

ORAT,  0.  This  Is  an  action  for  services 
rendered  as  a  physician  and  surgeon.  The 
trial  was  had  without  a  Jury,  and  plaintiff 
had  Judgment  for  |1,200.  The  defendant 
appeals  from  the  Judgment  and  from  an  or- 
der denying  it  a  new  trial. 

The  services  for  which  compensation  is 
soTight  consisted  of  several  surgical  opera- 
tions and  some  61  days'  attendance  upon  an 
employe  of  defendant  named  (Domell.  It 
appears  by  the  admissions  In  the  pleadings 
and  from  the  evidence  that  Cornell  was  em- 
ployed to  go  upon  the  oil  lands  of  defend- 
ant, and  hold  possession  thereof,  and  protect 
the  same  against  the  claims  of  Jumpers;  and 
that  while  engaged  In  this  hazardous  em- 
ployment he  received  the  Injuries  which  the 
plaintiff  was  called  to  treat.  In  this  con- 
nection the  complaint  allegeb:  "That  on  the 
said  19th  day  of  April,  1901,  while  said  Cor- 
nell and  said  Walker  were  so  engaged  in 
holding  possession  of  and  protecting  the  said 
property  of  defendant,  they  were,  and  each 
of  them  was,  shot  down  and  painfully  and 
dangerously  wounded  by  unknown  parties." 
There  is  no  attempt  to  deny  the  above- 
qnoted  allegation.  There  Is  some  attempt  to 
deny  the  allegations  of  the  complaint  as  to 
the  purpose  for  which  Cornell  was  employed, 
bnt,  the  complaint  being  verified,  and  these 
denials  being  in  the  conjunctive  as  to  sev- 
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eral  distinct  facts,  they  must  be  regarded 
as  evasive,  and  wholly  inadequate  as  spe- 
cific denials;  and  the  facts  thus  attempted 
to  be  denied  must  be  taken  as  admitted. 
The  injuries  of  Cornell  consisted  of  a  gun- 
shot through  the  knee  and  another  through 
the  lung,  and  were  of  such  dangerous  char- 
acter that  had  he  not  received  Immediate 
medical  assistance,  he  could  not  have  stu*- 
vlved  the  same.  At  the  date  of  the  injuries 
J.  W.  Crosland,  a  member  of  defendant's 
board  of  directors,  was  the  secretary,  treas- 
urer, and  acting  manager  of  defendant,  and 
as  such  he  entered  into  a  contract  with  plain- 
tiff whereby  plaintiff  was  to  render  the  nec- 
essary medical  aid  to  the  defendant's  said 
employe  during  such  time  as  he  should  re- 
main ill  from  his  injuries;  and  said  Crosland 
agreed  on  behalf  of  defendant  that  it  would 
pay  the  plaintiff  for  said  services  and  for 
such  medicine  as  he  should  furnish.  It  waa 
In  pursuance  of  this  agreement  that  the  serv- 
ices were  performed.  The  court  finds  "that 
the  defendant  ratUled  the  act  of  its  said 
officer  in  ent^ng  into  said  contract  on  its 
behalf  with  plaintiff."  It  Is  against  this 
finding,  as  being  without  support  in  the  evi- 
dence, that  appellant's  principal  attack  is 
directed. 

We  think  the  evidence  amply  sustains  the 
finding  complained  of.  The  evidence  shows 
that  nurses  and  other  physicians  were  em- 
ployed by  said  secretary  to  assist  plaintiff, 
and  also  hotel  accommodations  for  the  pa- 
tient were  procured  by  said  secretary.  That 
the  plaintiff  was  performing  the  services  at 
the  request  of  the  secretary  of  defendant, 
and  looking  to  defendant  for  his  pay,  was 
known  to  two  of  the  defendant's  directors 
besides  the  secretary;  and,  though  the  di- 
rectors bad  several  meetings  In  the  near 
vicinity  during  the  course  of  the  services, 
no  action  was  taken  to  repudiate  the  acts  of 
the  secretary,  but,  on  the  contrary,  one 
other  director — ^Mr.  Clafiln — visited  plaintiff, 
and  told  him  not  to  economize  too  close- 
ly with  the  patient,  but  to  keep  things 
as  cheap  as  he  could  consistent  with  proper 
treatment,  because,  "he  said,  the  Superior 
Sunset  Company  was  not  a  rich  company, 
and  they  didn't  want  to  be  out  any  more 
money  than  they  could  help."  A  nurse 
struck,  and  was  paid  off  by  defendant,  and 
another  nurse  employed.  The  expenses  of 
the  patient  at  the  hotel  were  also  met  by 
defendant.  A  majority  of  the  defendant's 
board  of  directors.  Including  both  Crosland, 
who  was  Its  secretary  and  treasurer,  and 
the  vice  president,  actively  participated  in 
employing  plaintiff  and  counseling  with  him 
concerning  the  care  and  treatment  of  the  pa- 
tient. And  all  this  was  done  avowedly  on 
behalf  of  defendant.  This  was  sufficient  to 
charge  the  corporation.  It  was  not  neces- 
sary that  the  employment  should  be  mad* 
or  ratified  by  action  of  the  board  at  a  regu- 
lar meeting.    The  separate  assent  of  a  ma- 
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jority  of  the  txnrd  was  all  that  ouglit  to 
be  required  under  tbe  circumstances  pre- 
sented by  the  eTldence.  Crowley  v.  Genesee 
Min.  Co.,  55  Cal.  273;  Streeten  t.  Robinson, 
102  Cal.  642,  36  Pac.  946;  Fraser  t.  San 
Francisco  Bridge  Company,  103  Cal,  79,  36 
Pac.  1037. 

There  was  no  error  In  admitting  evidence 
of  tbe  knowledge  of  the  directors  In  regard 
to  the  employment  of  plaintiff  by  Its  secre- 
tary acting  for  defendant.  Such  evidence 
was  clearly  proper  when  coupled  with  evi- 
dence of  the  express  assent  to  the  employ- 
ment by  a  majority  of  the  board.  The  ques- 
tion considered  in  Deane  v.  Paving  Co.,  100 
CaL  433,  42  Pac.  443,  related  to  an  Instruc- 
tion given  to  the  Jury  and  has  no  application 
to  tbe  matter  here  considered. 

We  see  no  error  in  any  action  of  the  court 
The  findings  are  supported  by  the  evidence; 
and  the  Judgment  is  the  legal  conclusion 
from  the  findings. 

We  advise  that  the  Judgment  and  order 
appealed  from  be  afiirmed. 

We  concur:    SMITH,  C;  CHIPMAN,  a 

For  tbe  reasons  given  in  the  foregoing 
opinion,  tbe  Judgment  and  order  appealed 
from  are  afiirmed:  SHAW,  J.;  ANGEL- 
IjOTTI,  J.;  VAN  DYKE,  J. 


113  Cal.  «8S 

PEOPLE  V.  STOIiIi.    (Or.  1,044.)* 
(Supreme  Court  of  California.    Jane  26,  1004.) 

CBIinHAZ.  Z.A.W— DIBECTIRO  AND  ADVIBIHO  AO- 
QniTTAIi— FOBXEB   JKOPABDT. 

1.  It  is  error  for  the  conrt  in  a  criminal  case 
to  direct  the  Jury  to  acquit ;  Pen.  Code,  {  1118, 
merely  authorizing  tbe  court  to  advise  the  jury 
to  acquit,  and  providing  that  the  Jury  la  not 
t)ound  by  the  advice. 

2.  The  opening  statement  is  not  evidence, 
within  Pen.  Code,  §  1118,  providing  that,  "at 
any  time  after  the  evidence  on  either  side  is 
closed,"  the  court  may  advise  the  Jnry  to 
acquit. 

3.  Even  if  a  verdict  rendered  on  the  void  di- 
rection of  the  court  may  be  pleaded  as  former 
jeopardy,  such  plea  is  a  personal  privilege, 
which  may  or  may  not  be  availed  of. 

Angellotti  and  Van  Dyke,  JJ.,  dissenting. 

In  Bank.  Appeal  firom  Superior  Conrt, 
City  and  County  of  San  Francisco;  Carroll 
Cook,  Judge. 

Benjamin  F.  Stoll  was  Indicted  for  murder. 
From  an  order  directing  the  Jury  to  return 
a  verdict  in  favor  of  defendant,  the  people 
appeal.    Eeversed. 

U.  S.  Webb,  Atty.  Gen.,  J.  C.  Daly,  Dep. 
Atty.  Gen.,  and  Lewis  F.  Byington,  Dist. 
Atty.,  for  the  People.  J.  A.  Hosmer  and 
Hiram  Johnson,  for  respondent, 

LORIGAN,  J.  The  defendant  was  charged 
with    murder,    pleaded    "Not   guilty,"    and 

•Ilebearing  denied  July  21,  UKH. 

1 1.  See  Criminal  Lav.  vol.  14,  Cent  Die.  i  1727. 


thei«after,  tbe  case  coming  on  for  trial,  t 
Jury  was  duly  impaneled  and  sworn  to  tiy 
the  cause.  Thereupon  the  district  attorney 
made  an  opening  statement  to  the  Jury  of 
what  the  people  expected  to  prove,  at  the 
conclusion  of  which  the  attorney  for  the  de- 
fendant moved  the  court,  upon  such  open- 
ing statement,  to  instruct  the  Jury  to  ac- 
quit the  defendant  After  some  discussion 
between  counsel  and  tbe  court  the  conrt  in- 
structed the  Jury  as  follows:  "Gentlemen, 
on  the  admitted  facts  in  this  case,  as  stated 
to  you  by  the  district  attorney,  and  admit- 
ted by  the  counsel  for  the  defendant,  you 
have  heard  the  discussion  that  has  taken 
place  here  by  counsel  and  tbe  court;  and  I 
direct  you  to  find  a  verdict  for  the  defend- 
ant for  tbe  reason,  in  my  opinion,  under  tbe 
facts  of  tbe  case  as  admitted,  the  homicide 
admitted  to  have  taken  place  was  Justifia- 
ble." In  conformity  with  this  instruction, 
the  Jury  returned  a  verdict  of  acquittal,  and 
tbe  people,  having  excepted  to  the  order  of 
the  court  directing  such  verdict  take  this 
appeal. 

The  sole  question  presented  Is  whether  the 
court  had  authority  to  give  such  a  direction 
to  the  jury.  We  are  satisfied  it  had  not  and 
that  the  order  to  that  efCect  was  not  only  er- 
roneous, but  void.  It  was  erroneous  because 
under  no  circumstances  Is  the  court  author- 
ized in  a  criminal  case  to  direct  a  Jury  to 
return  any  particular  verdict  It  can  ahnply 
advise  them  to  do  so— an  advice  which  they 
are  not  bound  to  follow.  It  is  declared  b; 
section  1118  of  the  iPenal  Code  that  "if,  at 
any  time  after  the  evidence  on  either  side  is 
closed,  the  court  deems  it  insufficient  to  war- 
rant a  conviction,  it  may  advise  the  Jury 
to  acquit  the  defendant  But  the  Jury  are 
not  bound  by  the  advice."  The  law  as  tbns 
declared  is  explicit,  and  the  court  must  fol- 
low the  statute.  It  has  no  power  to  sum- 
marily direct  the  Jury  to  acquit  and  when. 
In  the  case  at  bar,  the  court  assumed  to  de- 
part from  the  statute,  and  directed  the  Jnry 
to  acquit  tbe  defendant  instead  of  advis- 
ing them  of  this  power,  it  committed  an 
error.  People  v.  Horn,  70  Cal.  18,  11  Pac. 
470;  People  v,  Daniels,  105  Cal.  266,  38  Pac. 
720;  People  v,  Roberts,  114  Cal.  68,  45  Pac. 
1016;  People  v.  Terrell,  132  Cal.  407,  64  Paa 
894. 

We  are  not  so  much  concerned,  however, 
with  the  matter  of  mere  error  committed  by 
the  court  If  that  tribunal  liad  Jurisdiction 
to  instruct  the  Jury  upon  the  opening  state- 
ment, its  failure  to  do  so  in  the  proper  man- 
ner would  not  be  suflicient  warrant  for  a 
reversal.  That  would  be  of  no  advantage  to 
tbe  prosecution,  because,  the  defendant  hav- 
ing been  put  on  trial  under  a  valid  Indict- 
ment before  a  competent  court  and  Jury,  waa 
once  in  jeopardy,  and,  if  the  case  was  r«- 
versed  for  error  alone,  be  could,  upon  a  re- 
trial, effectually  interpose  that  plea.  Un- 
der such  circumstances,  as  tbe  interests  of 
Justice  could  in  no  manner  be  subaerred  by 
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a  reversal,  tills  court  would  for  that  reason 
afflrm  the  Judgment.  People  t.  Daniels  and 
People  V.  Roberts,  supra.  But  the  direction 
to  acquit  was  not  erroneous  only.  It  was 
entirely  beyond  the  power  or  authority  of 
the  court  to  make  It,  and  was  void.  In  dls- 
cuBslug  this  feature  of  the  case,  we  do  not 
consider  at  all  the  merits  of  the  opening 
statement — whether  it  Justified  the  conclu- 
sion which  the  court  formed  from  It  or  not. 
That  is  a  matter  foreign  to  the  Inquiry.  The 
question  Is  a  broader  one — not  whether  the 
court  was  Justified,  upon  a  particular  open- 
Ing  statement,  in  Instructing  a  Jury  to  find 
for  a  defendant,  but  whether  the  court,  upon 
such  statement,  is  ever  Justified  in  so  in- 
structing them.  Counsel  upon  both  sides 
seem  to  have  given  the  subject  careful  ex- 
amination, and  we  have  likewise  given  It  our 
attention,  and  are  constrained  to  agree  with 
the  opinion  expressed  by  the  lower  court  in 
discussing  the  matter  preliminary  to  instruct- 
ing the  Jury  to  acquit— that  it  is  "rather  a 
novel  proceeding." 

While  both  at  common  law  and  in  this 
countiy  the  rules  of  criminal  procedure  have 
gone  through  a  varied  stage  of  transition — 
the  tendency  of  the  present  age  being  toward 
statutory  and  simpler  rules — still,  covering 
this  long  iierlod,  during  which  it  might  be 
supposed  every  possible  action  of  a  court  in 
the  conduct  of  a  criminal  trial,  authorized 
or  unauthorized,  would  pass  the  scrutiny  of 
some  appellate  court,  no  case  is  called  to 
our  attention  where  the  lower  court  has  ever 
instructed  a  Jury  to  acquit  upon  an  opening 
statement,  and  where  such  action  has  either 
been  sustained  or  disapproved  by  an  appel- 
late tribunal.  This  may  be  accounted  for  by 
the  fact  that  verdicts  of  acquittal  returned 
under  direction  of  the  court  in  criminal  cas- 
es are  usually  conclusive,  and  the  prosecu- 
tion thereby  foreclosed  from  any  further  ac- 
tion concerning  them,  unless  a  right  of  ap- 
peal is  accorded,  ob  in  this  state.  But  if  for 
this  reason  the  Reports  are  silent  on  the 
point,  no  such  reason  should  apply  to  the  nu- 
merous text-writers  on  criminal  law,  and  yet 
none  ct  these  mention  or  sanction  such  a 
practice.  They  discuss  all  the  varied  rules 
of  criminal  procedure,  but  nowhere  suggest 
or  even  intimate  the  existence  of  any  such 
power  in  the  court  as  was  exercised  here. 
Neither  has  our  attention  been  called  to  the 
legislation  of  any  state  which  has  conferred 
It  This  is  all  in  the  nature  of  a  negative 
showing  against  the  existence  of  such  a 
power,  and  is  particularly  mentioned  as  indi- 
cating that  a  court  has  no  implied  power  to 
instruct  a  Jury  to  acquit  on  an  opening  state- 
ment, and  that  no  state  has  considered  it 
pmdait  to  expressly  authorize  it  do  so.  If, 
then,  any  such  power  exists  in  a  superior 
court  in  this  state,  it  must  be  by  express 
statutory  enactment,  and  must  be  found 
somewhere  in  the  Penal  Code.  But  the  only 
law  upon  the  subject  is  that  found  in  section 
1118  of  the  Penal  Code,  to  which  we  have 


heretofore  referred — that  "if  at  any  time, 
after  the  evidence  on  either  side  Is  closed, 
the  court  deems  it  Insufficient  to  warrant  a 
conviction,  it  may  advise  the  Jury  to  acquit 
the  defendant  But  the  Jury  are  not  bound 
by  the  advice."  TMs  was  the  section  under 
which  the  court  acted.  Now,  the  only  ground 
upon  which  this  action  could  be  sustained 
under  this  section  would  be  by  holding  that 
the  opening  statement  was  "evidence,"  and 
hence  available  to  the  court  upon  which  to 
predicate  its  instruction.  But  an  opening 
statement  Is  never  evidence  of  any  character 
or  of  anything.  It  is  an  ex  parte  statement, 
the  right  to  make  which  is  available  to  both 
the  prosecution  and  the  defense.  It  serves, 
and  always  has  served,  but  one  purpose  In 
criminal  procedure,  which  is,  when  made  ou 
the  part  of  the  people,  to  give  the  Jury  a 
general  outline  of  the  case  which  the  prosecu- 
tion claims  It  will  prove,  and,  when  made 
by  the  defense,  a  general  outline  of  the  facts 
upou  which  a  verdict  of  acquittal  will  be 
asked.  This  is  the  only  purpose  It  serves, 
and  it  is  entirely  discretionary  with  either 
side  whether  it  will  make  such  a  statement 
at  all;  and,  when  it  Is  made,  it  is  equally  a 
matter  of  discretion  to  what  extent  the  facts 
shall  be  stated — whether  generally  or  In  de- 
tali.  And  it  never  has  been  held,  to  our 
knowledge,  that  a  district  attorney  must 
make  his  statement  at  the  peril  of  having  the 
court  take  it  as  the  basis  of  an  instruction 
to  the  Jury  advising  an  acquittal,  if,  in  its 
Judgment,  the  statement  so  warrants.  If 
this  were  the  rule,  as  it  is  optional  with  him 
whether  be  will  make  such  a  statement  or 
not,  it  is  hardly  probable  that  he  would  be 
inclined  to  invite  the  danger.  However,  we 
are  satisfied  that  in  no  event  can  the  state- 
ment be  considered  as  evidence.  It  cannot 
be  so  considered  by  the  Jury.  As  to  them,  its 
sole  purpose  is  to  present  the  case  generally, 
so  that  they  may  more  readily  understand 
it  As  to  the  prosecution  or  defense,  the 
statement  of  either  is  not  binding  as  an  ad- 
mission of  any  fact,  nor  available  against 
either,  nor  is  It  a  limitation  ui>on  the  right 
of  either  party  to  introduce  evidence  of  facta 
not  referred  to  in  the  opening  statement. 
While  it  is  requisite  that,  when  he  elects  to 
make  an  opening  statement,  the  facts  shall 
be  fairly  presented  by  counsel,  and  that 
there  shall  be  no  statement  of  facts  which  he 
cannot  or  will  not  be  permitted  to  prove,  still 
the  statement  binds  no  one  by  its  recitals, 
and  is  conclusive  on  neither  side  in  the  mat- 
ter of  the  production  of  evidence.  No  court 
would  ever  instruct  the  Jury  that  the  open- 
ing statement  of  counsel  was  to  be  consid- 
ered by  them  as  part  of  the  evidence  in  the 
case.  So  it  will  be  perceived,  from  the  na- 
ture of  the  office  which  it  Is  Intended  to  per- 
form, that  such  a  statement  cannot  be  deem- 
ed evidence,  and  no  Judicial  designation  of  it 
as  such,  or  attempt  to  make  it  serve  that  pur- 
pose, can  change  its  nature.  And  it  was  nev- 
er contemplated  by  section  1118  that  the  evl- 
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dence,  at  the  ctose  of  wMch  the  court  migbt 
advise  the  Jury  to  acquit,  would  be  the  open- 
ing statement  of  the  district  attorney.  The 
evidence  which  is  meapt  Is  the  evidence  up- 
on which  cases  are  usually,  and,  it  may  be 
said,  exclusively,  tried;  that  evidence  which 
the  Jury  receive  from  the  testlmouy  of  wit- 
nesses duly  produced  before  them,  whom 
they  can  see  and  hear,  and  on  whose  testi- 
mony they  can  rely;  the  best  evidence  which 
the  nature  of  the  case  will  permit;  evidence 
which  presents  the  case  fully  on  Its  merits, 
which  they  can  weigh,  and  from  which  they 
may  draw,  as  tbey  have  a  right  to  do,  rea- 
sonable Inferences  and  warranted  deduc- 
tions; evidence  received  from  witnesses 
whose  credibility  they  can  consider,  and 
from  all  of  which  they  can  fairly  determine 
whether  they  will  exercise  the  discretion 
wUch  the  section  vests  in  them,  of  follow- 
ing the  advice  of  the  court,  or  not,  as  their 
best  Judgment  sliall  determine,  and  as  the 
law  permits.  It  means  that  the  Jury  shall 
have  presented  to  them  the  best  and  most 
satisfactory  evidence  which  the  law  can  fur- 
nish, both  in  its  nature  and  as  to  the  method 
of  Its  production.  No  ex  parte  statement  of 
a  district  attorney  can  fill  this  measure.  As 
it  is  always  general  In  its  statement  of  facts, 
it  lacks  the  important  element  of  a  detailed 
statement  of  them  which  direct  and  cross- 
examination  effectually  brings  out;  and  there 
is,  in  addition,  always  an  absence  of  those 
most  Important  factors  in  all  Jury  trials — 
the  presence  of  the  witnesses,  the  observation 
the  Jury  may  make  of  them,  the  dlsclosiure 
of  their  relation  to  the  case,  and  other  mat- 
ters of  equal  moment  which  are  valuable 
aids  towards  an  intelligent  verdict  An  oral 
statement  presents  none  of  these  matters. 
While  the  law  permits  the  court  to  advise 
the  Jury  to  acquit,  still  it  must  be  borne  in 
mind  that  the  court  is  In  no  case  empowered 
to  determine  the  fact  of  the  guilt  or  inno- 
cence of  the  defendant,  but  that  this  is  ex- 
clusively the  province  of  the  Jury;  and,  as 
It  is  their  Judgment  which  must  ultimately 
prevail,  not  the  opinion  of  the  court,  the  law 
contemplates  that  the  Jury  shall  have  the 
best  opportunity  which  the  nature  of  the 
case  can  aCTord  to  determine  that  fact,  and 
this  is  undoubtedly  only  attained  by  present- 
ing the  case  of  the  prosecution  to  them  on  its 
merits.  This  is  an  important  consideration, 
because,  while  the  court  may  advise  the  Jury, 
they  are  not  bound  by  the  advice,  and,  as 
the  law  gives  them  a  discretion  as  to  whether 
they  shall  follow  the  advice  of  the  court  or 
not,  so  it  intends  they  shall  be  supplied  with 
tlie  best  and  most  satisfactory  evidence  np- 
on  which  that  discretion  can  be  exercised. 
As  stated  In  People  v.  Daniels,  106  Cal.  268, 
38  Pac.  720,  in  considering  this  section  1118 
of  the  Penal  Code:  "The  court  was  only 
authorized  in  any  case  to  'advise'  the  Jury 
to  acquit.  •  •  •  The  obvious  effect  of 
this  provision  of  the  Penal  Code  is  to  take 
from  the  court  the  power  to  determine,  as  a 


matter  of  law,  at  the  close  of  the  evidence 
for  the  prosecution,  that  the  evidence  is  in- 
sufficient to  Justify  a  conviction." 

In  this  connection  it  may  be  observed,  too, 
relative  to  the  opening  statement,  that  it  Is 
not  at  all  uncommon,  while  a  trial  Is  in 
progress,  either  by  reason  of  the  congrega- 
tion of  persons  Interested  in  the  case  at  the 
trial,  on  behalf  of  the  prosecution,  and  their 
conferences  with  the  district  attorney,  or  in 
the  examination  of  some  witness,  that  the 
existence  of  Important  and  material  evidence 
is  disclosed  for  the  first  time,  and  subse- 
quently produced  before  the  Jury,  so  that 
when  the  case  is  closed  for  the  prosecution 
under  all  the  evidence  which  It  has  pro- 
duced, it  will  be  often  found  that,  while  the 
court  might  be  Inclined,  if  it  had  power,  to 
advise  an  acquittal  in  the  first  instance  upon 
the  opening  statement,  yet  the  actual  pres- 
entation of  the  evidence  to  the  Jury,  supply- 
ing all  possible  defects,  would  now  make 
such  an  Instruction  unwarranted.  As  the 
actual  production  of  evidence  is  thus  cal- 
culated to  bring  out  the  full  facts  and  dis- 
close the  truth.  It  must  have  been  that  kind 
of  evidence  upon  which  the  law  declared  tlw 
court  might  act  rather  than  upon  an  oral 
statement  which,  while  It  may  not  conceal 
or  suppress  the  truth  and  Justice  of  the 
case,  has  not  the  same  tendency  as  the  tes- 
timony of  witnesses  to  disclose  them. 

Under  the  Constitution  of  this  state,  the 
same  right  is  guarantied  to  the  people  as 
to  the  defendant  to  have  a  Jury  ultimately 
pass  upon  the  fact  of  guilt  or  innocence. 
The  section  of  the  Penal  Code  under  discus- 
sion does  not  deprive  the  people  of  that 
right  It  simply  permits  the  court,  after 
the  evidence  is  before  them,  to  advise  an 
acquittal  upon  it  This  is  a  grant  of  a- 
treme  power  to  the  court,  and  we  cannot 
believe  that  It  was  the  Intention  of  the  Leg- 
islature to  permit  It  to  be  called  into  exer- 
cise, except  after  the  submission  to  the  Jury 
of  all  the  evidence  available  to  the  prosecu- 
tion, produced  In  the  usual  method  charac- 
teristic of  trials,  and  under  the  ordinary 
rules  of  criminal  procedure,  by  the  testimony 
of  witnesses  and  the  presentation  of  the 
case  upon  its  merits,  and  that  the  action  of 
the  court  in  instructliig  the  Jury  to  acqnit 
upon  the  opening  statement  of  the  pnxua- 
tlon  was  beyond  the  power  of  the  ccurl,  oud 
entirely  unauthorized  and  void. 

Counsel  for  respondent  treating  the  direc- 
tion of  the  court  to  acquit  as,  at  most  mere- 
ly erroneous,  devotes  his  brief  almost  ex- 
clusively to  the  proposition  that  the  order 
should  be  affirmed  because  the  defendant 
has  been  once  in  Jeopardy,  and  a  reversal 
here  would  effect  no  substantial  purpose. 
We  have  discussed  this  matter  of  Jeopardy 
to  some  extent  earlier  in  this  opinion.  We 
have  referred  to  a  few  of  the  cases  on  the 
point,  and  there  are  others  in  the  same  line. 
In  all  these  cases,  however,  there  was,  in 
fact,  a  trial,  and  testimony  presented  to  the 
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Jury.  Upon  the  gubmlsslon  of  that  testi- 
mony, and  the  close  of  the  case  for  the  peo- 
ple, the  court  erroneously  instructed  the  Jury 
to  acquit  But  this  was  error  committed  in 
the  exercise  of  its  Jurisdiction.  In  the  caae 
at  bar,  however,  the  direction  of  the  court 
was  not  only  erroneous,  but  it  was  absolute- 
ly void,  which,  together  with  the  fact  that 
the  void  order  was  made  at  defendant's  ap- 
plication, may  put  a  different  phase  on  the 
claim  of  Jeopardy  now  insisted  on.  We  do 
not  think  there  is  any  pressing  necessity  for 
a  disposition  of  that  point  now.  The  right 
to  interpose  a  plea  of  once  in  Jeopardy  is  a 
personal  privilege,  of  which  a  defendant  may 
or  may  not  avail  himself.  Upon  this  case 
being  called  for  trial  again,  the  defendant 
may  not  interpose  It.  He  may  be  satisfied 
to  rely  upon  a  trial  on  the  merits.  Be  that 
as  it  may,  it  will  be  sufBdent  time  to  dispose 
of  it  when  he  has  Interposed  it  in  the  lower 
court,  and  any  action  which  is  had  upon  it 
there  comes  before  us  for  review.  The  prop- 
osition which  we  now  wish  particularly  to 
declare  is  that  a  court  can  never  advise  a 
jury  upon  the  opening  statement  of  the 
prosecution  to  acquit  a  defendant;  that  this 
can  only  be  done  at  the  close  of  the  case  of 
the  prosecution,  upon  evidence  actually  sub- 
mitted to  the  Jury  in  the  usual  and  recog- 
nized method. 

As  to  the  order  directing  the  Jury  to  ac- 
quit, it  is  reversed,  and  the  cause  remanded 
to  the  lower  court  for  trial. 

We  concur:  McFARLAND,  J.;  HBN- 
SHAW,  J.;    SaiAW,  J. 

BEATTT,  G.  3.  I  concur  in  the  views  of 
Justice  LORIGAN,  except  that,  in  my  opin- 
ion, this  appeal  cannot  be  disposed  of,  either 
by  affirmance  or  reversal  of  the  order  of  the 
superior  court  without  a  determination  of 
the  question,  whether  the  verdict  of  acquit- 
tal rendered  In  obedience  to  that  order  con- 
stltntes  a  bar  to  asy  further  prosecution  of 
the  defendant  For,  if  he  Is  forever  freed 
from  further  prosecution  upon  the  charge 
contained  In  this  Information,  I  think  we 
are  scarcely  Justified  In  disregarding  our 
own  precedents  in  similar  cases  (People  v. 
Horn,  70  Cal.  17,  11  Pac.  470;  People  t. 
Roberta,  114  Cal.  67,  45  Pac.  1016;  People  t. 
TerrlU,  132  Cal.  497,  64  Pac.  894),  in  each 
of  which  the  order  directing  an  acquittal, 
though  conceded  to  be  erroneous,  was  nev- 
ertheless affirmed  solely  because  the  acquit- 
tal was  a  bar  to  any  further  prosecution. 
The  fact  that  there  could  be  no  further  pros- 
ecution of  the  defendants  in  those  cases 
would,  I  think,  have  better  sustained  orders 
dismissing  the  appeals  upon  the  ground  that 
the  proceeding  was  vain  and  nugatory,  than 
Judgments  of  affirmance;  but,  since  the  dis- 
missal of  an  appeal  operates  as  an  affirm- 
ance, this  criticism  applies,  not  to  the  sub- 
stance, but  merely  to  the  form,  of  those 
Judgments,  which  clearly  commit  this  court 


to  the  doctrine  that  a  Judgment  or  an  order 
in  a  criminal  case  will  not  be  reversed  on 
appeal  by  the  people  when  it  appears  from 
the  record  that  the  prosecution  of  the  de- 
fendant is  necessarily  at  an  end. 

The  court  having  in  its  opinion  expressly 
avoided  a  decision  of  the  question  whether 
the  verdict  and  Judgment  herein  are  avail- 
able in  support  of  a  plea  of  former  Jeopardy, 
I  deem  it  improper  to  express  an  opinion 
upon  the  point  thus  reserved  for  further  con- 
sideration, and  content  myself  with  the  ex- 
pression of  my  concurrence  in  the  view  that 
the  order  appealed  from  was  unwarranted. 

ANGELLOTTI,  J.  I  dissent.  Conceding, 
as  I  do,  that  the  trial  court  erred  in  "direct- 
ing" the  Jury  to  acquit,  upon  the  opening 
statement  of  the  district  attorney,  and  also 
conceding  that  a  trial  court  should  never 
"advise"  a  Jury  to  acquit  until  the  evidence 
on  one  side  Is  closed,  I  cannot  reach  the  con- 
clusion that  the  verdict  rendered  in  favor 
of  the  defendant  is  an  absolute  nullity,  and, 
unless  this  conclusion  can  be  reached,  the 
order  should  not,  under  the  authorities,  be 
disturbed.  The  California  cases  cited  in  the 
prevailing  opinion  constitute  ample  author- 
ity for  the  proposition  that  where  a  trial 
court,  acting  under  the  provisions  of  section 
1118,  Pen.  Code,  erroneously  directs  the  Jury 
to  acquit,  and  the  Jury  does  acquit,  the  ap- 
pellate court  will  not  reverse  the  order  upon 
the  appeal  of  the  people,  for  the  reason  that 
under  the  provisions  of  our  Constitution,  the 
defendant  cannot  again  be  put  upon  trial  for 
the  offense.  It  was  said  In  People  v.  Horn, 
70  Cal.  17,  11  Pac.  470:  "If  a  party  is  once 
placed  upon  his  trial  before  a  competent 
court  and  Jury  upon  a  valid  Indictment,  the 
Jeopardy  attaches,  to  which  he  cannot  be 
again  subjected,  unless  the  Jury  be  dischar- 
ged from  rendering  a  verdict  by  a  legal  ne- 
cessity or  by  his  consent,  or,  in  case  a  ver- 
dict is  rendered,  if  it  be  set  aside  at  his  In- 
stance." I  do  not  understand  it  to  be  dis- 
puted that  this  correctly  states  the  rule. 
Our  Constitution  provides  that  "No  person 
shall  be  twice  put  In  Jeopardy  for  the  same 
offense."  Section  13,  art  1.  In  People  v. 
Horn,  supra.  People  v.  Roberts,  114  Cal.  67, 
45  Pac.  1016,  and  People  v.  TerrlU,  132  Cal. 
497,  64  Pac.  894,  the  trial  court  erroneously 
directed  the  Jury  to  acquit,  and  the  order  in 
each  case  was  affirmed  upon  the  ground  that 
Jeopardy  had  attached,  and  that  the  defend- 
ant was  thereby  forever  freed  from  a  second 
trial  for  the  particular  offense  charged.  It 
may  be  true  that  the  order  directing  was 
ineffectual,  In  the  sense  that  the  jury  could 
not  have  been  compelled  thereunder  to  ren- 
der a  verdict  of  acquittal,  and  that  its  only 
effectual  office  was  to  advise  the  Jury  to  ac- 
quit But  the  Jury  did  render  its  verdict  of 
acquittal,  and  that  verdict.  In  favor  of  de- 
fendant, 80  long  as  it  Is  not  set  aside  at  his 
Instance,  by  whatsoever  errors  of  the  court 
it  may  have  been  induced,  and  regardless  of 
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defendant's  conaebt'to  or  application  for  its 
rendition,  constitutes  an  eSectual  bar  to  bis 
further  prosecution.  "If,  through  misdirec- 
tion of  the  judge  in  matter  of  law,  •  •  • 
a  verdict  Is  improperly  rendered,  it  can  never 
afterrrards,  on  application  of  the  prosecu- 
tion. In  any  form  of  proceeding,  be  set 
aside."  People  t.  Horn,  supra.  I  cannot  see 
that  the  fact  that  the  order  directing  an  ac- 
quittal was  made  prior  to  the  Introduction 
of  evidence  materially  differentiates  this 
case  from  those  cited. 

VAN  DYKB,  J.  I  dissent,  and  concur  gen- 
erally  in  the  opinion  of  Mr.  Justice  ANGEIL- 
LOTTI.  It  appearing  from  the  record  that 
all  the  material  facts  in  support  of  the  pros- 
ecution have  been  submitted  to  the  court 
below,  and  the  Judge  being  of  the  opinion 
that  such  facts  did  not  Justify  k  conviction, 
It  would  have  been  proper  to  have  advised 
the  Jury  to  acquit  Instead,  however,  of  do- 
ing this,  the  Jury  were  Instructed  to  acquit 
Conceding  this  to  be  error,  as  it  undoubtedly 
was,  it  is  useless,  nevertheless,  to  remand 
the  case  for  another  trial,  for,  under  the 
constitutional  provision  of  twice  In  Jeop- 
ardy, as  construed  In  numerous  cases  in  this 
and  other  courts,  the  verdict  already  render- 
ed by  the  Jury  is  a  bar  to  another  trial.  See 
People  T.  Webb,  38  Cal.  467,  478. 


144  Cal.  m 

ELLIS  et  al.  ▼.  WOEKMAN,  City  Treasurer, 
et  al.    (L.  A.  1,232.) 

(Supreme  Court  of  California.    July  11,  1904.) 

WBIT    or    HANDATB— INTEREST    OV    FI^AINTIFT. 

1.  Under  Code  Civ.  Proc.  {  1086,  authorizing 
a  writ  of  mandate  to  issue  only  "on  application 
of  the  party  beneficially  interested,"  where 
plalntifib  land  was  sold  by  a  dty  treasurer  for 
failure  to  pay  Installments  of  a  street  Improve- 
ment bond  constituting  a  lien  thereon  for  the 
amount  of  the  bond  and  interest,  and  it  is  not 
claimed  the  sale  was  illegal,  the  writ  will  not 
issue  to  the  treasurer  to  cancel  the  bond,  as  it 
does  hot  affect  plaintiffs'  right  to  redeem,  and 
cannot  injure  them  tmless  and  till  they  redeem. 

Commissioners'  Decision.  Department  1. 
Appeal  from  Superior  Court,  Los  Angeles 
County;  D.  K.  Trask,  Judge. 

Petition  by  Frank  Ellis  and  others  against 
W.  H.  Workman,  treasurer  of  the  city  of 
Los  Angeles,  and  another,  for  writ  of  man- 
date. Writ  denied,  and  plaintiffs  appeal.  Af- 
firmed. 

Goodrich  &  McCutchen,  for  appellants. 
Lynn  Helm,  for  respondents. 

OBAY,  C.  This  is  an  appeal  from  an  or- 
der and  Judgment  of  the  court  denying  plain- 
tiffs' petition  for  a  writ  of  mandate.  The 
petition  alleges,  in  substance,  that  certain 
real  estate  belonging  to  plaintiffs  was  sold 
by  the  defendant  treasurer  of  the  city  of  Los 
Angeles  for  failure  to  pay  the  Installments 


of  a  certain  street  improvement  bond  consU- 
tnting  a  lien  thereon  to  the  defendant  Done- 
gan  for  ^435.34,  which  sum  was  the  total 
amount  of  said  bond  and  interest  and  tbat 
said  treasurer,  as  such,  Issued  to  Donegan  a 
certificate  of  said  sale.  It  was  further  alleg- 
ed that,  notwithstanding  the  full  payment  of 
said  bond  by  said  sale,  the  said  treasurer  fail- 
ed and  refused  to  cancel  and  mark  it  'Tald," 
and  left  it  remaining  as  a  lien  upon  said  prop- 
erty. A  demurrer  to  the  petition  was  bus- 
tained,  and  the  Judgment  appealed  from  fol- 
lowed. 

We  think  the  demurrer  was  properly  m- 
talned.    There  is  nothing  in  the  petition  to 
show  that  the  sale  of  the  property  was  Ir- 
regular or  illegal.    It  will  be  presumed  tbat 
otUdal  duty  has  been  regularly  performed. 
We  must  therefore,  presume  that  the  prop- 
erty was  regularly  and  legally  sold  as  pro- 
vided by  the  statute,  and  that  all  the  legal 
steps  were  token  necessary  to  make  the  ce^ 
tiflcate  of  sale  valid  in  the  hands  of  the  pa- 
chaser.    The  plaintiffs  would  then  have  no 
interest  remaining  in  the  property  that  conid 
be  affected  by  the  Improvement  bond,  can- 
celed or  uncanceled.    Their  right  to  redeem 
would  still  remain,  though  the  bond  were  not 
marked   "Paid,"    and   the   uncanceled  bond 
could  form  no  possible  cloud  upon  that  rlgbt. 
The  real  thing  that  affects  plaintiffs'  title  to 
their  property  is  the  ontstandlng  certificate 
of  sale,  and  this  would  still  be  outstandhig 
though  the  bond  were  canceled.    And,  Inas- 
much as  the  sale  was  to  the  holder  of  the 
bond  for  an  amount  covering  the  bond,  a  re- 
demption from  the  sale  and  a  proper  recorl 
of  such  redemption  will  have  the  effect  to  dis- 
pose not  only  of  the  certificate  of  sale,  bnt 
also  of  the  bond,  and  thus  clear  the  title  of 
record.    There  is  only  one  Indebtedness  and 
one  creditor,  and  when  that  indebtedness  is 
discharged  It  also  discharges  everything  in 
the  nature  of  an  incumbrance  securing  that 
indebtedness  held  by  the  creditor.    The  tight 
to  redeem  is  optional,  and  may  never  be  ex- 
ercised.   If  it  is  exercised,  it  will  cost  the 
same  to  redeem  whether  the  bond  la  pre- 
viously canceled  or  not.    The  bond  la  not  a 
lien  upon  the  right  to  redeem,  and  can  only 
become  obnoxious  to  the  financial  intoests 
of  plaintiffs  when  they  shall  have  exercised 
their  right  of  redemption  and  shall  have  been 
thus  reinvested  with  the  unincumbered  title 
to  the  property.    Then,  and  not  till  then,  can 
they  claim  that  they  are  Injured  by  the  fail- 
ure to  cancel  the  bond. 

The  writ  of  mandate  will  not  Issue  in  a 
case  where  the  plaintiff  falls  to  show  that  it 
will  subserve  or  protect  some  right  or  inter- 
est of  his.  North  v.  Board  of  Trustees,  137 
111.  296,  27  N.  B.  S4.  It  wUl  issue  only  "on 
application  of  the  party  beneficially  Interest- 
ed." Section  1086,  Code  Civ.  Proc  The 
writ  will  not  lie  "where  it  is  apparent  that 
the  relator  has  no  direct  interest  in  the  ac- 
tion sought  to  be  coerced,  and  that  no  benefit 
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can  accrae  to  him  from  Its  performance." 
High's  Eztr.  Legal  Bern.  S  33. 
The  Judgment  should  be  affirmed. 

We  concur:    HARBISON,  C;   SMITH,  O. 

For  the  reasons  given  In  the  foregoing  opin- 
ion the  Judgment  is  affirmed:  AN6ELL0T- 
TI,  J.:  SHAW,  J.;   VAN  DYKB,  J. 


14<  Cal.  1S4 

SAN  FRANCISCO  SAV.  UNION  v.  R.  G.  B. 

PBTBOLEUM  &  MINING  CO. 

et  al.    (L.  A.  1,157.) 

(Supreme  Court  of  CaiifoTQia.    July  14,  1904.) 

NUISANCE  —  WATEB  —  LIXTOBAL    PBOPBIKTOR— 

OBSIBUCTIONS  TO  USE  OF  OCBAN— ACTION— 

OWNEBSHIP   or  COAST  LANn. 

1.  The  fee  to  land  l>etween  mean  high-water 
mark  and  low-water  mark,  where  the  tide 
ebbs  and  flowa,  on  an  ocean  coast,  belongs  to 
the  state  in  which  the  abutting  land  is  situate. 

2.  The  erection  of  obstructions  l>elow  ordi- 
nary high-water  mark  in  front  of  the  land  of 
a  littoral  proprietor,  whose  lands  abut  on  an 
ocean,   whldi   obstructions   interfere  with   and 

grevent  access  to  and  use  of  the  ocean  highway 
y  the  littoral  proprietor,  constitutes  a  priTate 
nuisance,  as  to  him,  and  he  may  maintain  an 
action  to  abate  it 

3.  A  letter  from  the  Secretary  of  War,  in- 
fanning  persons  that  there  is  no  objection  on 
the  part  of  that  department  to  their  dredging 
and  Doring  wells  for  the  purpose  of  developing 
petroleum  in  the  Pacific  Ocean,  below  low-wa- 
ter mark,  proyided  the  operations  are  conducted 
in  such  manner  as  not  to  produce  shoals  on  the 
water  front  or  otherwise  interfere  with  naviga- 
tion,  and  that,  if  formal  permits  to  erect 
wharves  and  trestles  are  desired,  it  will  be  nec- 
easaiy  to  furnish  drawings  showing  plan  and 
location  of  structures,  constitutes  no  authority 
to  the  recipients  to  erect  such  obstractions  in 
front  of  the  land  of  a  littoral  proprietor,  below 
ordinary  high  water,  thereby  interfering  with 
his  access  to  and  tise  of  the  ocean  highway. 

Commiasloners'  Decision.  Department  2. 
Appeal  from  Superior  Court,  Santa  Barbara 
County;  W.  S.  Day,  Judge. 

Action  by  the  San  Francisco  Savings  Union 
against  the  R.  G.  R.  Petroleum  Se  Mining 
Company  and  others.  From  a  Judgement  for 
plaintiff,  and  an  order  denying  a  motion  for 
a  new  trial,  defendants  appeal.    Affirmed. 

Grant  Jackson,  J.  W.  Smith,  and  B.  A.  Bl- 
zor,  for  appellants.  Richards  &  Carrier,  for 
respondent 

COOPBB,  O.  Appeal  from  Judgment  and 
order  denying  defendants'  motion  for  a  new 
trial.  The  action  was  brought  to  obtain  an 
Injunction,  and  to  have  abated  an  alleged 
nuisance  erected  In  front  of  plaintiff's  land 
on  the  seashore  below  the  land  of  ordinary 
bigh  water.  Plaintiff  is,  and  was  at  the 
times  mentioned  in  the  complaint,  the  owner 
of  the  tract  of  land  described  therein,  bound- 
«d  on  the  south  by  tbe  Pacific  Ocean.  The 
fee  to  tbe  strip  of  land  south  of  tbe  plaintifTs 
southern  boundary,  between  tbe  mean  high- 
-crater  mark  and  tbe  low-water  mark,  where 


tbe  tide  ebbs  and  flows,  belongs  to  tbe  state 
of  California.  Plaintiff  is  tbe  littoral  proprie- 
tor of  the  lands  described  in  the  complaint. 
Prior  to  the  commencement  of  the  action,  de- 
fendants, as  naked  trespassers,  unlawfully 
entered  upon  said  strip  of  land  where  tbe 
tide  ebbs  and  flows,  and  constructed  a  plat- 
form 16  feet  in  width  and  30  feet  in  length 
In  front  of  the  plaintiff's  lands,  and  threaten- 
ed to,  and  will  unless  restrained  by  the  court, 
erect  other  platforms  and  obstructions  on  the 
said  strip  of  land  below  mean  high-water 
mark,  and  will  thereby  Interfere  with  and 
prevent  tbe  access  to  and  use  of  the  ocean 
highway  by  the  plaintlfl.  Tbe  court  found 
that  tbe  said  platform  is  a  continuing  nui- 
sance, and  specially  injurious  to  the  plaintifl. 
Tbe  question  to  be  decided  Is  as  to  whether 
or  not  tbe  plaintiff,  as  littoral  proprietor,  can 
maintain  an  action  to  abate  obstructions 
placed  in  front  of  bis  land  by  a  stranger,  be- 
low tbe  ordinary  bigb-water  mark. 

According  to  tbe  common  law,  both  the  title 
to  and  dominion  over  tbe  sea,  and  of  rivers 
and  arms  of  the  sea,  where  the  tide  ebbs  and 
flows,  and  of  all  lands  below  high-water 
mark,  within  tbe  Jurisdiction  of  England,  are 
In  tbe  King.  Such  waters,  and  tbe  lands 
which  tbey  cover,  are  incapable  of  private  oc- 
cupation and  ownership.  Their  natural  and 
primary  uses  are  public  In  their  nature,  for 
highways  of  navigation  and  commerce,  do- 
mestic and  foreign,  and  for  the  purpose  of 
fishing  by  all  the  King's  subjects.  The  title 
to  such  lands  is  vested  In  tbe  King,  as  the 
sovereign  representative  of  tbe  nation,  for  tbe 
public  benefit.  Every  building  or  wharf 
erected  upon  such  lauds  without  license,  be- 
low high-water  mark.  Is  a  ptirpresture,  and 
may,  at  the  suit  of  tbe  King,  either  be  demol- 
ished, or  be  seised  and  rented  for  bis  benefit, 
if  not  a  nuisance  to  navigation.  It  is  tbe 
general  rule  In  this  country  that  absolute 
proi)erty  in,  and  dominion  and  sovereignty 
over,  the  soils  under  the  tide  water,  in  the 
several  states,  belongs  to  tbe  state  in  which 
such  lands  are  situate.  Shlvely  v.  Bowlby, 
152  U.  S.  1,  14  Sup.  Ct  B4S,  88  L.  Ed.  331, 
and  cases  cited.  But  tills  absolute  titie  in. 
the  state  does  not  deprive  tbe  littoral  pro- 
prietor of  bis  right  to  access  from  his  own 
land  to  the  ocean,  as  against  a  stranger.  The 
language  of  the  Judge  of  the  court  below  on 
this  subject  Is  as  follows:  "From  time  im- 
memorial tbe  sea  has  been  treated  as  a  vast 
waste,  not  susceptible  of  occupation  or  pri- 
vate and  individual  ownership,  except  as 
herein  indicated.  Nations,  governments,  and 
peoples  have  all  been  of  one  accord  In  treat- 
ing it  as  exempt  from  appropriation  by  in- 
dividuals. The  occupation  by  defendants  Is 
in  disregard  of  tbls  universally  conceded  con- 
dition. Upon  the  strength  of  universal  cus- 
tom, conduct,  and  tacit  consent  and  under- 
standing, individuals  and  communities  have 
acquired  properties  and  rights,  and  have  lo- 
cated lands,  built  homes,  and  cities  along  the 
seashore,  because  not  alone  for  Its  commer- 
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clal  advantages,  bnt  for  the  permanent  and 
iudeBtructlble  beauty  of  the  environment. 
Unlike  the  location  of  the  Interior,  where 
the  Incidents  of  private  o'^nersbip  may  per- 
mit  encroachments  by  way  of  ansigbtly 
and  disagreeable  structures,  the  prospect 
of  ocean  view  is  sacred  from  individual 
obstruction  and  contamination.  So  thor- 
oughly has  this  been  understood  and  acted 
upon  by  the  whole  world,  that  no  obstruction 
— ^not  even  wharves  and  docks — not  built  by 
the  abutting  OMmers  have  ever  been  attempt- 
ed, except  under  license  and  control  of  the 
state,  or  some  of  its  subdivisions  to  whom 
such  control  has  been  delegated.  This  policy 
and  mode  of  dealing  bad  inured  to  the  prop- 
erty owner  abutting  thereon  as  an  additional 
property  right,  which,  though  not  involved 
in  this  case,  under  the  pleadings,  I  think  is 
explanatory,  if  not  the  foundation,  of  the 
principle  enunciated  by  the  courts — that  the 
abutting  landowner  has  property  in  the  sea 
by  way  of  access  thereto.  That  no  one  else 
can  acquire  or  own  it  gives  the  abutting  own- 
er that  dominion  which  enables  ttim  to  pro- 
tect It  for  the  benefit  of  his  own  property, 
which  he  has  located,  occupied,  and  improved 
under  the  express  assurance,  to  some  extent* 
and  the  implied  assurance,  to  a  greater  ex- 
tent, that  individual  interference  shall  not 
disturb  him  from  the  ocean  side.  WtiatevN 
unlawfully  obstructs  the  free  use  of  this 
property,  or  unlawfully  obstructs  the  free 
passage  or  use  in  the  customary  manner  of 
the  sea  by  way  of  egress  or  ingress  to  and 
from  It,  is  a  nuisance.  Section  3479,  Civ. 
Code."  It  is  said  in  Gould  on  Waters  (8d 
Ed.)  f  149:  "But  a  littoral  proprietor,  like  a 
riparian  proprietor,  has  a  right  to  the  water 
frontage  belonging  by  nature  to  tals  land,  al- 
though the  only  practical  advantage  of  it 
may  consist  in  the  access  thereby  afforded 
him  to  the  water  for  the  purpose  of  using 
the  right  of  navigation.  This  right  of  access 
is  his  only,  and  exists  by  virtue  and  in  re- 
spect of  his  riparian  property.  It  exists,  in 
the  case  of  tide  waters,  even  where  the  shore 
is  the  sovereign's  property,  both  when  the 
tide  is  out  and  when  it  is  in.  It  is  distinct 
from  the  public  right  of  navigation  and  an  in- 
terruption of  it  Is  an  encroachment  upon  a  pri- 
vate right,  whether  caused  by  a  public  nui- 
sance or  authorized  by  the  Legislature."  And 
the  authorities  cited  by  the  author  sustain 
the  text 

In  this  country  the  leading  case  is  Tates  t. 
Milwaukee,  10  Wall.  497,  19  L.  Ed.  984,  In 
which  the  Supreme  Court  of  the  United  States 
said:  "But  whether  the  title  of  the  owner  of 
such  a  lot  extends  beyond  the  dry  land  or  not, 
he  is  certainly  entitled  to  the  rights  of  a  ripa- 
rian proprietor  whose  land  is  bounded  by  a 
navigable  stream,  and  among  those  rights  are 
access  to  the  navigable  part  of  the  rlrer  from 
the  front  of  his  lot;  the  right  to  make  a  land- 
ing, wharf,  or  pier  for  his  own  use,  or  for  the 
use  of  the  public,  subject  to  such  general  rules 
and  regulations  as  the  Legislature  may  deem 


pn^Der  to  Impose  for  the  protection  of  the 
rights  of  the  public,  whatever  those  may  be. 
♦  ♦  •  This  riparian  right  is  property,  and 
is  valuable,  and,  though  it  must  be  enjoyed 
in  due  subjection  to  the  rights  of  the  publlr. 
It  cannot  be  arbitrarily  or  capriciously  de- 
stroyed or  impaired."  Respondents  say  tbe 
above  case  has  been  overruled  in  Scrantou 
V.  Wheeler.  179  V.  S.  15ft-159,  21  Sup.  Ct  48, 
45  L.  Ed.  126,  but  it  was  not  overruled  as  to 
what  is  said  In  the  quoted  language.  In  tbe 
latter  case  it  was  held  that  tbe  government 
of  the  United  States  did  not  have  to  make 
compensation  for  an  Injury  to  a  riparian  own- 
er's right  of  access  to  navigability  that  might 
incidentally  result  from  the  erection  of  a  pier 
for  the  purpose  of  improving  the  navigatiou 
of  tbe  river.  That  case  involved  the  rlgbt 
of  the  sovereign  to  use  and  Improve  Its 
navigable  waters,  and  in  the  opinion  it  was 
said:  "The  decision  in  Yates  v.  Milwaukee 
cannot  be  regarded  as  an  adjudication  upon 
the  particular  point  involved  In  the  present 
case."  Instead  of  being  overruled,  tbe  case 
of  Yates  v.  Milwaukee  is  not  even  criticised. 
It  has  been  usually  followed  in  the  several 
states  and  by  the  federal  cotirts.  Case  v. 
Toftus  (C.  C.)  S9  Fed.  731,  5  L.  B.  A.  684; 
Sullivan  Timber  Co.  v.  City  of  MobUe  (C.  C.) 
110  Fed.  186;  lUinols  Central  B.  R.  v.  Illi- 
nois, 146  U.  S.  387,  13  Sup.  Ct  110,  36  L. 
Kd.  1018;  note  to  Miller  v.  Mendenhall,  19 
Am.  St.  Rep.  219;  note  to  Prior  v.  Swarti, 
36  Am.  St  Rep.  336;  Rumsey  et  al.  v.  N.  V. 
&  N.  E.  R.  R.  Co.,  133  N.  T.  79,  30  N.  E. 
654,  15  L.  R.  A.  618.  28  Am.  St  Rep.  600; 
note  to  State  ex  rel.  Denny  v.  Bridges,  40  L. 
R.  A.  096  et  seq.;  Blackwell  t.  Old  Cidony 
R.  R.  Co.,  122  Mass.  1. 

We  are  not  without  authority  In  our  own 
state  upon  the  principle  herein  stated.  In 
Blanc  V.  Klumpke,  29  Cal.  169,  the  court,  in 
passing  ui>on  a  demurrer  to  the  complaint 
said:  "That  the  alleged  acts  of  tbe  defendant 
amount  to  an  obstruction  of  the  navigatiou 
of  the  bay  at  the  point  in  question,  and  also 
to  the  use  of  the  space  as  a  highway  by  land, 
does  not,  we  think,  admit  of  debate.  If  so, 
the  obstructions  must  be  at  least  a  public 
nuisance,  and  indictable  as  such.  *  *  * 
Undoubtedly,  if  the  obstructions  only  affect 
tbe  plaintitC  in  common  with  the  public  at 
large,  although  In  a  greater  degree,  he  can- 
not have  his  private  action;  but  if  be  is  there- 
by obstructed  in  the  free  use  of  his  prop- 
erty, and  Its  comfortable  enjoyment  by  blui 
is  thereby  interfered  with,  and  to  some  ex- 
tent prevented,  can  It  be  said  he  suffers  only 
In  common  with  the  public  at  large?  Any- 
thing which  is  Injurious  to  health,  or  In- 
decent or  ofTenslve  to  the  senses,  or  an  ob- 
struction to  tbe  free  use  of  property,  so  as  to 
Interfere  with  the  comfortable  enjoyment  of 
life  or  property,  is  declared  to  be  a  nuisance 
and  the  subject  of  an  action;  and  It  is  fur 
thcr  provided  that  such  action  may  Ns 
brought  by  any  person  whose  property  Is  In- 
juriously affected,  or  whose  personal  enjoy- 
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ment  Is  lessened,  hj  the  nuisance,  and  by  the 
Judgment  of  the  court  the  nuisance  may  be 
enjoined  or  abated,  and  damages  awarded." 
Id  Cobum  v.  Ames,  52  CaL  38S,  28  Am.  Rep. 
634,  it  is  held,  and  has  been  held  in  other 
cases,  that  the  littoral  proprietor  could  not 
maintain  ejectment  against  one  who  erected 
a  wharf  on  tide  lands,  for  the  reason  that  the 
title  is  in  the  state,  and  not  in  the  littoral 
proprietor;  but  it  was  said  in  the  opinion. 
In  speaking  of  the  riparian  proprietor's  right: 
"On  the  contrary,  giving  to  this  right  of  the 
riparian  owner  its  widest  scope  and  latitude, 
it  amounts  only  to  this:  Tliat  if  be  desires 
to  wharf  out,  and  is  unlawfully  obstructed 
in  the  exercise  of  the  right,  he  may  maintain 
an  action  for  damages;  and,  if  the  obstmc- 
tlon  amounts  to  a  public  nuisance,  it  may  be 
abated  by  appropriate  proceedings  for  that 
purpose.  If  it  be  only  a  private  nuisance 
which  obstructs  him  in  the  exercise  of  his 
light  to  wliarf  out,  he  may  possibly  cause  It 
to  be  abated  by  the  appropriate  method." 
In  Shirley  r.  Bishop,  67  Gal.  648,  8  Pac.  82, 
it  was  held  that  the  owner  of  land,  the  bound- 
ary of  which  forms  a  part  of  the  water 
front,  has  a  vested  right  of  free  access  to 
the  navigable  water,  and  may  enjoin  the 
erection  of  a  wharf  materially  obstructing 
such  access,  as  a  nuisance.  The  court  said: 
"The  wharf,  if  built  by  defendants  as  con- 
templated, would  deprive  the  plaintiffs  of 
their  ingress  and  egress  to  and  from  their 
lots  and  the  navigable  waters  of  the  state." 

After  many  conflicting  decisions  In  Eng- 
land, it  has  been  established  by  recent  Judg- 
ment of  the  House  of  Lords  that  the  owner 
of  land  fronting  on  a  navigable  river,  lu 
which  the  tide  ebbs  and  flows,  lias  a  right 
of  access  from  his  land  to  the  river,  and  may 
recover  compensation  for  cutting  off  that  ac- 
cess by  the  construction  of  public  works  au- 
thorized by  act  of  Parliament  Bucclench  v. 
Metropolitan  Board  of  Works,  L.  R.  6  H.  U 
418;  Lyon  v.  Fishmongers'  do.,  1  App.  Oases, 
662;  North  Shore  By.  v.  Pion,  14  App.  Cases, 
612,  620. 

The  argument  is  made  that,  even  if  the  con- 
struction complained  of  is  a  nuisance,  it  Is  a 
public  nuisance,  and  that  plaintiff  does  not 
suffer  special  damage,  different  in  kind  from 
that  suffered  by  the  public.  An  obstruction 
to  navigation,  in  so  far  as  it  would  prevent 
the  plaintiff  from  the  right  to  the  free  use  of 
the  public  waters.  Just  as  it  would  prevent 
every  one  else,  would  in  one  sense  be  an  in- 
Jury  suffered  alike  by  all  tbe  public.  But  the 
plaintiff  has  the  right  to  free  access  fi:om  his 
land  to  tbe  ocean.  The  obstruction  of  this 
right  is  a  damage  different  in  kind  from  that 
suffered  by  tbe  general  public,  and  in  such 
case  a  private  person  may  maintain  his  ac- 
tion. Civ.  Code,  {  8493;  Blanc  v.  Klumpke, 
supra;  Gould  on  Waters,  i  123.  In  the  sec- 
tion dted  Mr.  Oould  says:  "Whenever  the 
obstruction  immediately  adjoins  or  Is  upon 
or  against  tbe  front  of  plaintUTs  premises, 
It  la  to  him  a  private  nui8an<<e  for  which  an 


action  will  lie,  or  which  may  be  restrained 
by  injunction." 

Our  attention  is  called  to  the  fact  that  de- 
fendants obtained  permission  from  the  Sec- 
retary of  War  to  erect  the  obstructions.  The 
letter  of  the  Secretary  of  War  is  as  follows: 
"I  beg  to  inform  you  that  there  is  no  objec- 
tion on  the  part  of  tbe  War  Department  to 
your  dredging  and  boring  wells  for  the  pur- 
pose of  developing  petroleum  In  the  PadQc 
Ocean  below  low-water  mark,  provided  your 
operations  are  conducted  In  such  manner  us 
not  to  produce  shoals  on  the  water  front  or 
otherwise  interfere  with  navigation.  It  for- 
mal permits  to  erect  wharves  and  trestles  are 
desired,  it  will  be  necessary  for  you  to  fur- 
nish drawings  showing  plan  and  location  of 
such  structure."  This,  at  most,  was  only  a 
statement  that,  so  far  as  tbe  War  Depart- 
ment was  concerned,  it  would  njake  no  ob- 
jection, if  navigation  was  not  interfered  with. 
It  referred  to  the  bed  of  the  ocean  below  low- 
water  mark.  The  Secretary  of  War  cannot 
grant  rights  to  hinds  owned  by  the  state,  nor 
can  he  deprive  plaintiff  of  his  property  and 
rights  by  authorizing  a  stranger  to  take  them. 
He  has  no  Jurisdiction  of  such  matters. 

The  complaint  states  a  cause  of  action, 
and  the  Judgment  Is  tbe  legal  conclusion  f  tiom 
the  facts  found.  It  is  advised  that  the  Judg- 
ment and  order  be  affirmed. 

We  concur:  CHIPMAN,  C.;  HARRI- 
SON, C. 

For  the  reasons  given  in  the  foregoing  opin- 
ion, the  Judgment  and  order  are  afllrmed: 
McFARLAND,  J.;  LORIGAN,  J.;  HEN- 
SHAW,  J. 

144  Cal.  121 
In  re  PFORR'S  ESTATE.    (8.  F.  8,782.)* 
THORNAOEL  v.  PFORR  et  aL 
(Sopreme  Court  of  California.    July  13,  1904.) 

WIU.S  —  PBOBATE— EXPRESS  TBUST— SUSPEND - 
INO  POWER  or  ALIENATION  —  EQUITABLE 
CONVEBSION — INTENTION— BECONVBBSIOM. 

1.  A  will  may  not  be  denied  probate  because 
some  of  its  provisions  are  invalid  or  contrary  to 
provisions  of  law.  Its  probate  merely  deter- 
mines ttiR  validity  of  its  execution. 

2.  Mere  directions  in  a  will  that  the  executors 
shall  take  charge  of  the  property,  execute  mort- 
gages when  necessary,  and  at  the  end  of  two 
years  have  the  property  sold,  do  not  create  an 
express  trust  in  real  estate,  but  create  only  such 
a  trust  as  pertains  to  the  office  of  executor ;  the 
sale  requiring  confirmation,  and  tbe  mortgage 
an  order  by  the  court,  under  Code  Civ.  Proc.  ii 
1517,  1561.  1577,  1578. 

3.  Directions  in  a  will  that  the  executors  col- 
lect the  rents  and  maintain  the  estate  for  two 
years,  and,  at  tbe  expiration  thereof,  have  it 
sold,  do  not  suspend  toe  power  of  alienation. 

4.  A  provision  in  a  will  that  testator  desires 
that  his  executors  shall  sell  his  real  estate  and 
distribute  its  proceeds  among  certain  persons 
is  a  direction  thereof,  which,  under  Civ.  Cod*. 
{  1338,  operates  as  an  equitable  conversion. 

*R«ta«ariiig  denied  August  12,  1S04. 

K  S.  Bee  Parpetultles.  vol.  S»,  Cent  Dig.  ||  60,  (L 
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5.  The  Intention  of  testator  that  bis  estate 
shall  be  sold,  and  the  proceeds  divided  amontr 
the  beneficiaries,  appears  from  the  will,  di- 
recting the  executors  to  sell  it,  and  divide  the 
net  proceeds  of  the  sale  into  six  equal  parts,  and 
distribute  the  same  to  his  heirs  and  devisees 
"as  hereinafter  set  forth,"  immediately  follow- 
ing which  are  provisions,  "I  give,  bequeath,  and 
devise  ♦  •  ♦  one-sixth  part  of  my  estate" 
to  each  of  six  persons  named;  the  estate  so 
given  them  being  the  net  proceeds  of  the  sale. 

C.  Where  a  will  works  an  equitable  conver- 
sion of  real  estate  into  personalty,  a  reconver- 
sion cannot  be  effected  by  one  only  of  the  six 
persons  to  whom  the  proceeds  are  directed  to 
be  paid. 

Commissioners'  Decision.  Department  1. 
Appeal  from  Superior  Court,  City  and  Coun- 
ty of  San  Francisco;  J.  V.  Coffey,  Judge. 

In  the  matter  of  the  estate  of  John  Pforr, 
deceased.  From  certain  orders,  Margaretha 
Thornagel  appeals;  Anna  Pforr  and  others 
being  the  respondents.    Affirmed. 

J.  J.  Burt,  for  appellant.  Prlngle  &  Prln- 
gle,  Henry  B.  Monroe,  Andrew  Thome,  Rob- 
inson &  Getz,  Christian  Pforr,  and  John 
Pforr,  Jr.,  for  respondents. 

HARRISON,  C.  The  above-named  dece- 
dent left  a  last  will  and  testament.  In  which 
he  appointed  the  respondents  Anna  Pforr 
and  Max  Waizman  as  his  executors,  and  dis- 
posed of  bis  estate  as  follows: 

"A.  First  I  give  and  bequeath  to  my  said 
niece  Anna  Pforr,  all  household  furniture, 
books  and  pictures  wblcb  I  may  possess  at 
the  time  of  my  demise. 

"A.  Second.  I  desire  and  direct  that  my 
executrix  and  executor  shall  take  In  charge 
all  my  property,  real  and  personal  (except 
that  which  I  have  hereinbefore  bequeathed 
to  Anna  Pforr),  and  to  collect  all  the  rent  and 
other  Income  from  the  same,  and  to  defray 
all  expenses  thereon,  Including  Interest  on 
mortgages,  and  to  renew  mortgages  and  to 
execute  new  mortgages  thereon  when  neces- 
sary for  the  maintenance  of  the  same  for  a 
term  of  two  years  from  the  date  of  my  de- 
mise. 

"A.  Third.  I  desire  that  my  executrix  and 
executor,  at  the  expiration  of  two  years  from 
the  date  of  my  demise,  shall  have  the  prop- 
erty sold  at  public  auction  or  otherwise,  and 
after  paying  all  Indebtedness  standing  against 
It,  to  divide  the  net  proceeds  of  such  sale 
Into  six  equal  parts  or  divisions,  and  to  dis- 
tribute the  same,  share  and  share  alike,  to 
my  heirs  and  devisees  as  hereinafter  set 
forth. 

"B.  First  I  give,  bequeath  and  devise  to 
my  niece,  Anna  Pforr,  of  this  city  and  coun- 
ty of  San  Francisco,  California,  one-sixth 
part  of  my  estate. 

"B.  Second,"  etc.  Giving,  In  similar  terms, 
an  undivided  sixth  of  his  estate  to  each  of 
his  four  surviving  brothers  and  sisters,  and 
an  undivided  sixth  to  the  children  of  a  de- 
ceased Bister. 

The  appellant  herein  Is  one  of  the  suttIt- 
Ing  Bisters  of  the  deceased,  and  is  also  one  of 


the  beneficiaries  nnder  the  above  third  Item 
of  his  will.  The  above-named  Anna  Pforr  Is 
the  daughter  of  Christian  Pforr,  one  of  the 
surviving  brothers  of  the  deceased.  The  de- 
ceased was  unmarried,  and  left  two  brothers 
and  two  sisters,  and  the  children  of  a  de- 
ceased sister,  as  his  heirs  at  law.  When  the 
will  was  presented  to  the  superior  court  Its 
probate  was  contested  by  the  appellant  upon 
the  ground  that  except  as  to  the  personal 
property  bequeathed  to  Anna  Pforr,  It  Is  in- 
valid. In  that  by  Its  terms  the  power  of  alien- 
ation of  the  real  estate  Is  suspended,  In  con- 
travention of  the  provisions  of  section  715  of 
the  Civil  Code.  The  court  overruled  this  ob- 
jection and  admitted  the  will  to  probate. 
From  this  order  the  contestant  has  appealed. 

After  the  expiration  of  four  months  from 
the  issuance  of  letters  testamentary,  the  ap- 
pellant presented  to  the  court  her  petition  for 
distribution  to  her  of  the  share  of  the  estate 
to  which  she  Is  entitled;  setting  forth  therein 
the  condition  of  the  estate,  and  alleging  that 
the  dlq>osltlon  thereof  made  by  the  testator 
Is  void,  and  that  at  his  death  his  entire  estate 
vested  In  his  heirs  at  law;  that  with  the  ex- 
ception of  the  personal  property  bequeathed 
to  Anna  Pforr,  she  is  entitled  to  have  dis- 
tributed to  her  an  undivided  fifth  of  the  es- 
tate; and  that  such  distribution  could  be 
made  without  loss  to  the  creditors  of  the  es- 
tate. Upon  the  hearing  of  her  petition  the 
court  held  that  the  will  was  valid,  and  that 
the  property  of  the  deceased  vested  upon  his 
death  In  the  devisees  under  his  will,  in  ac- 
cordance with  its  provisions,  and  that  the  ap- 
pellant Is  entitled  to  one-sixth  part  thereof, 
except  bis  household  furniture,  books,  and 
pictures,  and  denied  her  petition.  From  this 
order,  also,  she  has  appealed. 

An  Instriunent  testamentary  in  character, 
and  Issued  In  the  form  required  for  a  will, 
cannot  be  denied  probate  upon  the  ground 
that  some  of  its  provisions  are  Invalid  or  con- 
trary to  the  provisions  of  law.  The  probate 
of  the  Instrument  merely  determines  the  va- 
lidity of  Its  execution.  The  sufficiency  or  In- 
valldity  of  Its  provisions  will  be  determined 
when  effect  la  sought  to  be  given  to  them. 
The  statute  makes  no  provision  by  which  a 
portion  of  such  an  Instrument  can  be  admit- 
ted to  probate,  and  probate  denied  to  the  re- 
mainder. Estate  of  Cobb,  49  Cal.  599;  Es- 
tate of  Murphy,  104  Cal.  554,  38  Pac.  543;  To- 
land  V.  Toland,  123  Cal.  140,  55  Pa&  681. 

The  win  In  question  does  not  create  an  ex- 
press trust  in  real  property.  The  testator 
has  not  devised  the  land  to  his  executors  in 
trust  for  the  purposes  of  his  will,  bat  has 
merely  given  them  certain  directions  to  be 
observed  In  carrying  out  Its  provisions.  To 
the  extent  that  these  directions  are  Inconsist- 
ent with  law,  they  are  nugatory.  Executors, 
as  such,  are  not  trustees  of  an  express  trust 
Olv.  Code,  §  2250.  And  the  authority  which 
the  testator  herein  has  given  to  hla  executors 
creates  only  such  a  trust  as  pertains  to  the  of- 
fice of  executor.    Bennalads  t.  Richards,  116 
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CaL  405,  48  Pac.  622.  He  baa  ndt  confnmd 
npon  them  the  power  to  make  any  Bale  or  dia- 
poBltloii  of  hla  eatate,  other  than  that  they 
"shall  have  the  property  sold"  at  the  expira- 
tion of  two  years  after  his  death,  and  shall 
dlstrlbnte  the  proceeds  among  bis  designated 
beneficiaries.  The  sale  which  Is  thns  direct- 
ed Is  to  be  made  by  them  as  executors  of  his 
will,  and  as  a  part  of  their  administration  of 
the  estate,  and  not  as  the  trustees  of  an  ex- 
press trust,  and  will  be  InefTectlTe  without  a 
confirmation  by  the  court  (Code  Civ.  Proc  U 
1517,  1561),  whereas,  if  the  land  had  been  de- 
vised to  them  in  trnst  to  make  the  sale  and 
distribute  the  proceeds,  it  could  be  sold  by 
them,  as  such  trustees,  without  the  necessity 
of  reporting  the  sale  or  having  it  confirmed 
by  the  court  Estate  of  Delancy,  49  Cal.  76; 
Estate  of  Williams,  92  Cal.  183,  28  Pac.  227, 
679.  Neither  will  a  mortgage  by  them  of  the 
property  of  the  estate  be  etFectlve,  unless 
made  by  an  order  of  the  court,  under  sections 
1577-1579  of  the  Code  of  Civil  Procedure. 
Otherwise  they  would  be  able  to  transfer  the 
estate  without  the  approval  of  the  court,  and 
thus  do  indirectly  what  they  are  forbidden  to 
do  directly,  since  the  right  to  mortgage  In- 
cludes a  right  in  the  mortgagee  to  have  a  sale 
of  the  land  in  satisfaction  of  the  obligation 
(or  which  the  mortgage  was  given. 

Neither  is  there  any  provision  In  the  will 
by  which  the  power  of  alienation  is  suspend- 
ed, or  which  purports  to  prevent  an  absolute 
interest  in  possession  from  being  at  any  time 
conveyed.  The  direction  to  the  ezecutcvs  to 
collect  the  rents  and  maintain  the  estate  for 
two  years  Is  not  a  restraint  upon  its  aliena- 
tion during  that  period;  nor  is  the  provision 
for  its  sale  at  the  expiration  of  two  years  a 
prohibition  against  its  sale  prior  to  Uiat  tima 
"A  power  of  sale,  to  be  exercised  after  a  defi- 
nite term,  is  not  necessarily  an  illegal  re- 
straint upon  alienation.  It  does  not  neces- 
sarily suspend  the  absolute  power  of  aliena- 
tion." Garvc^  v.  McDevltt,  72  N.  Y.  663; 
Buchanan  v.  Tebbetts,  69  Hun,  81,  23  N.  Y. 
Supp.  244.  The  testator  has  not  forbidden 
the  alienation  of  his  estate  during  any  fixed 
I>erlod  of  time,  but,  in  the  direction  to  his  ex- 
ecutors, he  has  fixed  a  limit  after  which  the 
beneficiaries  may  enforce  its  sale.  It  was  not 
within  his  power  to  deprive  the  superior 
court  of  its  power  to  direct  a  sale  of  his  es- 
tate at  any  time,  if  necessary  for  the  pur- 
poses of  administration,  nor  is  his  will  sus- 
ceptible of  such  construction.  Bo  long  as  the 
administration  of  the  estate  is  pending,  the 
executors  are  at  all  times  subject  to  the  con- 
trol and  direction  of  the  superior  court;  and 
this  court  may  at  any  time  order  a  sale  of 
ttie  lands  if  necessary  for  the  payment  of 
creditors,  or  when  It  will  be  for  the  advan- 
tage of  those  interested  In  the  estate,  or  when 
tbey  assent  to  Its  sale.  Code  Glv,  Proc.  i 
1S43.  There  Is  therefore  no  point  of  time  at 
which  the  beneficiaries  under  the  will  may 
not  unite  in  a  conveyance  made  at  a  sale  un- 
der an  order  of  the  court,  and  thus  give  to 


the  grantee  an  absolute  interest  in  ponession 
of  the  estate  of  the  testator  in  the  property, 
conveyed. 

The  saspenalon  of  the  power  of  alienatloa 
which  la  prohibited  by  the  statute  la  such  as 
arises  from  the  terms  of  the  Instrument  by 
which  the  estate  Is  created,  and  not  such  as 
exists  outside  of  that  instrument— as  a  dis- 
ability of  the  person  in  whom  an  interest  la 
vested,  or  the  delay  Incident  to  procuring 
an  order  of  court  for  the  sale,  or  for  its  con- 
firmation. Manlce  v.  Manlce,  43  N.  T.  366; 
Robert  ▼.  Coming,  89  N.  T.  238;  Chaplin  on 
Suspension  of  the  Power  of  Alienation,  (  IIS. 
"The  absolute  ownership  and  power  of  alien- 
ation is  not  suspended  merely  because  the 
executor  may  require  a  period  of  time  not 
measured  by  lives  in  which  to  execute  the 
power  of  sale  by  a  conversion  of  the  land  into 
money."  Deegan  t.  Wade,  144  N.  Y.  676,  39 
N.  E.  692.  Section  715,  Civ.  Code,  only  for- 
bids a  suspension  of  the  power  of  alienation, 
and  a  provision  for  the  exercise  of  that  pow- 
er at  a  future  time  is  not  within  its  provi- 
sions unless  such  exercise  Is  itself  suspend- 
ed beyond  the  period  therein  limited.  To* 
land  V.  Toland,  123  Cal.  140,  66  Pac.  681. 
The  will  contains  no  directions  for  the  ac- 
cumulation of  Income,  and  it  Is  only  direc- 
tions for  the  accumulation  of  income  of 
property  that  the  statute  makes  void.  Civ. 
Code,  <  723. 

The  provision  for  the  sale  of  the  property 
and  the  distribution  of  Its  proceeds  among 
the  six  beneficiaries  operated  as  an  equitable 
conversion  of  the  real  estate  into  personalty. 
Civ.  Code,  I  1338.  This  result  is  not  over- 
come by  reason  of  the  testator  having  used 
the  word  "desire,"  instead  of  "direct,"  in 
authorizing  the  sale.  The  words  "I  desire^' 
that  my  real  estate  shall  be  sold  are  tlie 
equivalent  of  the  words  "I  wiU"  that  it  be 
sold.  Appeal  of  City  of  PhiUdelphia,  112 
Fa.  470,  4  Atl.  4.  While  the  desire  of  a  tes- 
tator for  the  disposal  of  his  estate  is  a 
mere  request  when  addressed  to  his  devisee, 
it  Is  to  be  construed  as  a  command  when  ad- 
dressed to  his  executor.  Elstate  of  Marti,  132 
Cal.  666,  61  Pac.  964,  64  Pac.  1071. 

Whether  such  conversion  Is  effected  de- 
pends upon  the  intention  of  the  testator, 
as  gathered  from  the  entire  provisions  of 
his  will.  If  it  Is  apparent  from  its  terms 
that  it  was  his  will  that  the  eatate  be  sold 
and  the  proceeds  given  to  his  beneficiaries, 
an  equitable  conversion  results,  even  It  the 
direction  for  the  sale  is  not  Imperative. 
Dodge  T.  Pond,  23  N.  T.  69.  'The  question 
of  conversion  Is  a  question  of  intention,  and 
the  real  question  is,  did  the  testator  Intend 
his  land  should  be  converted  into  money,  at 
all  events,  before  distribution?"  Wurts  ▼. 
Page,  19  N.  J.  Eq.  376.  Pomeroy,  Eq.  Jur. 
f  1161,  says:  "In  fact,  the  whole  result  de- 
pends upon  the  intention.  If,  by  express 
language,  or  by  a  reasonable  construction  of 
all  Its  terms,  the  instrument  shows  an  In- 
tention that  the  original  form  of  the  prsp- 
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eny  shall  be  changed,  then  a  converalon 
necessarily  takes  place." 

That  the  testator  intended  that  his  estate 
should  be  sold,  and  the  proceeds  divided 
among  bis  designated  beneficiaries,  clearly 
appears  from  the  terms  of  the  will.  He  di- 
rects his  executors,  In  the  third  item  there- 
of, to  have  the  property  sold,  and  to  divide 
the  proceeds  of  such  sale  Into  six  equal  p<x- 
tlons,  and  to  distribute  the  same  to  his  heirs 
and  devisees  "as  hereinafter  set  forth."  By 
these  connecting  words  the  provisions  in  the 
clauses  immediately  following,  wherein  are 
"set  forth"  the  persons  to  whom  these  six 
parts  of  the  estate  are  to  be  distributed,  be- 
come a  part  of  bis  direction  for  the  sale  of 
the  property,  and  the  form  in  which  he  has 
"set  forth"  the  beneflciaries  and  repeated  his 
gift  cannot  be  invoked  to  defeat  his  direction 
that  the  property  be  sold.  The  "estate" 
given  to  the  beneficiaries  by  these  subse- 
quent clauses  is  the  "net  proceeds  of  the 
sale"  which  he  had  previously  directed  to  be 
made,  and  the  "one-sixth  part"  thereof  giv- 
en to  each  is  one  of  the  "six  equal  parts  or 
divisions"  into  which  his  executors  are  di- 
rected to  divide  the  said  "net  proceeds" 
and  distribute  to  the  said  beneficiaries.  His 
use  in  these  clauses  of  the  words,  "I  give, 
bequeath  and  devise"  to  each  of  the  bene- 
flciaries "one-sixth  part  of  my  estate,"  is 
subordinate  to  his  direction  in  the  previous 
part  of  the  same  item  of  the  will  that  the 
pnq^rty  be  sold,  and  must  yield  thereto. 

The  direction  that  the  estate  be  sold  and 
Its  proceeds  given  to  certain  designated  ben- 
efldarleB  was  within  the  testamentary  power 
of  the  testator,  and,  as  the  beneficiaries 
tboreunder  are  the  only  persons  Interested  In 
the  estate,  the  heirs  at  law,  as  such,  are  not 
entitled  to  have  the  estate  distributed  to 
them.  The  beneficiaries  among  whom  the 
proceeds  of  the  sale  are  to  be  distributed 
have  no  Interest  in  the  land,  but  each  of 
them  is  by  the  will  vested  with  a  chose  in 
action;  i.  e.,  the  right  to  receive  from  the  ex- 
ecutors his  share  of  the  proceeds  of  the  sale. 
Harcum  v.  Hudnall,  14  Grat  389.  The  tes- 
tator had  the  right  to  determine  whether 
they  should  receive  lands  or  money  from  his 
bounty,  and  their  rights  to  his  estate  are 
measured  by  the  form  in  which  he  has 
given  it  to  thenr.  Marsh  v.  Wheeler,  2  EJdw. 
Gh.  153;  Allen  ▼.  Watts,  98  Ala.  384,  11 
South.  646. 

Under  well-recognized  principles  of  equity, 
the  beneficiaries  can,  however,  at  any  time 
before  such  sale,  elect  to  retain  the  land  in 
lieu  of  receiving  the  proceeds  of  the  sale,  and 
thus  effect  its  reconversion  into  real  estate; 
but  as  it  appears  from  the  appellant's  peti- 
tion for  distribution  to  her  that,  with  the 
exception  of  personalty  appraised  at  less 
than  $200  in  value,  the  entire  estate  of  the 
deceased  consists  of  real  property,  such  elec- 
tion will  be  ineffective  unless  all  of  them 
unite  therein.  Bank  of  Uklah  v.  Rice  (Gal.) 
76  Pac.  1020.    "The  dlrecUon  to  seU  the  land 


gtves  to  each  a  right  to  have  It  sold,  and 
takes  away  from  each  one  the  separate  right 
to  reconvert  his  single  share,  and  thus  have 
the  sale  of  a  fraction."  High  ▼.  Worley, 
33  Ala.  196.  See,  also,  Harcum  v.  Hudnall, 
14  Grat.  376;  Baker  v.  Copenbarger,  IS  Dl. 
103,  68  Am.  Dec.  600.  The  appellant  alone 
could  not  take  from  the  other  beneficiaries 
their  right  to  have  the  proceeds  of  a  sale 
of  the  property,  and  her  petition  tar  a  distri- 
bution of  her  share  of  the  estate  was  there- 
fore ineffective  to  work  a  reconversion.  Her 
application  for  such  distribution  was  there- 
fore properly  denied  by  the  superior  court 
The  orders  appealed  from  should  be  af- 
firmed. 

I  concur:    CHIPMAN,  O. 

For  the  reasons  given  in  the  foregoing 
opinion,  the  orders  appealed  from  are  af- 
firmed: ANGELLOTTI,  J.;  SHAW,  X;  VAN 
DYKE,  J. 


144  CaL  1« 
WHITE  T.  STEVENSON  et  al.  (L.  A.  1,245.) 
(Supreme  Court  of  California.    July  11,  1904.) 

VOBTOAOKS  —  BENEWAX  —  SATISFACTION— EV- 
IDENCE—MISTAKE— EQUrrr. 

1.  The  acceptance  by  a  mortgagee  of  a  new 
mortgage  and  note  as  a  renewal  of  a  former 
mortgage  and  note,  or  in  substitution  thereof, 
does  not  of  itself  operate  as  an  eztinguishmeot 
or  discharge  of  the  former. 

2.  On  an  issue  as  to  whether  a  note  and  mort- 
gage had  been  taken  in  satisfaction  of  a  former 
note  and  mortgage,  evidence  held  not  to  shov 
that  the  parties  had  so  agreed. 

3.  Civ.  Code,  }  1577.  defines  a  mistake  of  fact 
to  be  an  unconscious  ignorance  or  forgetfulneas 
of  a  fact,  iKiBt  or  present,  material  to  the  eon- 
tract.  By  section  1589  a  voluntary  acceptance 
of  the  benefit  of  a  transaction  is  equivalent  to 
a  consent  to  all  the  obligations  arising  from  it 
Section  2311  provides  that  ratification  of  a 
part  of  an  Indivisible  transaction  is  a  ratifica- 
tion of  the  whole.  Defendant  gave  his  brother 
a  power  of  attorney  authorizing  him  to  make 
a  note  and  execute  a  mortgage  in  defendant's 
name,  but  the  note  so  given  nnder  the  power 
was  not  paid,  and  thereafter  the  brother  gave 
another  note  and  mortgage,  executing  it  on 
behalf  of  himself  and  defendant,  and  the  mort- 
gagee surrendered  the  former  note  and  dischar- 
ged the  former  mortgage,  he  and  the  brother 
mistakenly  believing  that  the  power  covered  the 
latter  instruments.    Beld,  in  a  suit  by  the  mort- 

fagee  for  foreclosure  of  Qie  first  mortgage,  that 
e  was  entitled  to  such  relief,  equity  having 
power  to  rectify  the  mistake,  and  defendant 
not  being  permitted  to  claim  the  benefit  of  the 
discharge  and  at  the  same  time  repudiate  the 
second  mortgage. 

4.  Where  a  mortgage  was  discharged  by  mis- 
take, it  was  not  necessary  that  the  mortgagee 
should  obtain  a  decree  of  cancellation  before 
suing  for   foreclosure. 

6.  Code  Civ.  Proc.  %  462.  provides  that  sUte- 
ment  of  new  matter  in  an  answer  must  be  deem- 
ed controverted.  Held,  that  in  a  suit  to  fore- 
close a  mortgage  that  had  been  discharged  of 
record  It  was  not  necessary  for  plaintiff  to 
set  out  the  facts  showing  the  discbarge  inopera- 
tive, since,  after  answer  relying  on  the  dis- 
charge, under  the  statute  there  waa,  in  effect, 
a  replication. 

f  1.  See  Mortgaces,  vol.  »,  Gent  Dig.  H  V,  >*. 
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Commissioners*  Decision.  Department  1. 
Appeal  from  Superior  Court,  Los  Angeles 
County;   N.  P.  Conrey,  Judge. 

Suit  by  Silvanns  White  against  Frank  Ste- 
venson and  another.  From  a  Judgment  in 
favor  of  defendants,  plaintlfC  appeals.  Re- 
versed. 

See  73  Fac.  421. 

Jones  &  Weller,  for  appellant  C.  E.  Sum- 
ner, for  respondents. 

HARRISON,  C.  December  30.  1890,  tbe 
defendants,  Frank  Stevenson  and  Cbarles  B. 
Stevenson,  his  brother,  executed  to  the  plain- 
tiff their  promissory  note,  together  wltb  a 
mortgage  to  secure  its  payment  upon  certain 
lands  in  tbe  county  of  Los  Angeles.  Tbe 
note  and  mortgage  were  given  for  tbe  purpose 
of  taking  up  a  previous  note  and  mortgage 
given  by  them  to  Josefa  A.  De  Miller,  which 
bad  been  assigned  to  tbe  plalntlfC,  and  were 
executed  by  Frank  Individually  and  as  tbe 
attorney  for  Cbarles  under  a  special  power 
of  attorney,  by  which  Charles  bad  authorized 
Frank  to  make  In  his  name  and  execute  to 
tbe  plaintiff  "a  note  for  the  amount  due  him 
on  a  certain  note  made  by  myself  and  Frank 
Stevenson  to  Josefa  A.  De  Miller,  and  by  her 
assigned  to"  tbe  plaintiff;  and  also  to  exe- 
cnte  a  mortgage  to  secure  the  same  upon  tbe 
same  property  as  that  which  was  given  to 
secure  the  note  to  Miller.  No  payment  was 
made  upon  this  note,  and  on  December  27, 
1895,  Frank,  acting  for  himself,  and  purport- 
ing to  act  as  attorney  In  fact  for  his  brother, 
Cbarles,  executed  to  the  plaintiff  another  note 
for  the  amount  due  upon  the  former  one,  to- 
gether with  a  mortgage  to  secure  Its  pay- 
ment, upon  the  same  property,  in  considera- 
tion of  which  the  plaintiff  surrendered  to  him 
the  former  note,  and  caused  the  mortgage  to 
be  canceled  of  record.  No  payments  having 
been  made  upon  the  latter  note,  the  plaintiff 
brought  the  present  action  for  Its  recovery, 
and  to  foreclose  the  mortgage  given  to  secure 
Its  payment.  After  tbe  original  complaint 
liad  been  tiled,  he  filed  an  amendment  there- 
to In  the  nature  of  an  additional  count.  In 
which  he  alleged  the  execution  of  the  note 
and  mortgage  of  1890;  that  nothhig  had  been 
paid  thereon;  that  on  December  27,  1895,  the 
defendants  executed  to  him  the  note  and 
mortgage  of  that  date;  that  said  note  and 
mortgage  were  Intended  to  be,  and  were  In 
fact,  a  renewal  of  those  of  1890;  and  prayed 
that.  In  case  tbe  note  set  forth  In  the  original 
complaint  should  be  declared  invalid,  he 
might  have  Judgment  against  ttte  defendants 
upon  the  note  and  mortgage  of  1890.  Tbe  de- 
fendant Charles,  In  his  answer,  admitted  the 
execution  of  the  note  and  mortgage  of  1890, 
and  alleged  that  the  same  had  been  paid,  sat- 
isfied in  full,  and  extinguished;  denied  that 
lie  bad  executed  or  authorized  the  execution 
of  tbe  note  and  mortgage  of  1896,  and  denied 
tbat  said  note  and  mortgage  were  intended 
to  be,  or  were  In  fact;  a  renewal  of  those  of 


1890;  and  alleged  that  the  latter  note  and 
mortgage  were  barred  by  the  statute  of  11m- 
itationa  He  also  set  forth  the  power  of  at- 
torney given  by  him  to  his  brother,  Frank,  In 
1890,  and  alleged  that  he  bad  not  given  him 
any  other  authority  to  execute  a  note  or 
mortgage  In  his  name;  that  at  the  time  of 
the  execution  of  the  note  and  mortgage  of 
1890  this  power  of  attorney  was  delivered  to 
the  plaintiff,  who  had  caused  It  to  be  record- 
ed; that  with  knowledge  of  these  facts  tbe 
plaintiff  had  agreed  with  Frank  that  the  lat- 
ter should  execute  to  him  the  note  and  mort- 
gage of  1805  In  payment  and  extinguishment 
of  tbe  note  and  mortgage  of  1890,  and  that  In 
pursuance  of  such  agreement  Frank  had  exe- 
cuted and  delivered  to  tbe  plaintiff  the  note 
and  mortgage  of  1896,  and  the  plaintiff  had 
accepted  the  same  and  surrendered  the  for- 
mer note  and  acknowledged  of  record  full 
satisfaction  of  the  mortgage.  Tbe  defendant 
Frank  made  no  answer  to  the  complaint  as 
originally  filed  or  as  amended.  Upon  the 
trial  of  the  cause  the  court  found  the  facts 
substantially  in  accordance  with  the  allega- 
tions In  the  answer  of  Charles,  and  found 
that  tbe  plaintiff  agreed  with  Frank  to  ac- 
cept tbe  note  and  mortgage  of  1895  In  satis- 
faction of  the  note  and  mortgage  of  1890,  and 
that  In  pursuance  of  this  agreement  he  sur- 
rendered the  note  and  entered  satisfaction  of 
the  mortgage.  Upon  these  facts  the  court 
held  that  the  plaintiff  was  entitled  to  Judg- 
ment against  the  defendant  Frank  upon  tbe 
note  and  mortgage  of  1895,  but  was  not  en- 
titled to  Judgment  against  the  defendant 
Charles  upon  either  of  the  notes  or  mort- 
gages, and  entered  Judgment  in  accordance 
therewith.  From  the  Judgment  entered  In 
favor  of  Charles,  and  from  an  order  denying 
a  new  trial  against  him,  tbe  plaintiff  has  ap- 
pealed. 

For  the  purpose  of  determining  the  plain- 
tiff's right  of  action,  the  complaint  as  amend- 
ed Is  to  receive  the  same  consideration  as  If 
tbe  matters  alleged  in  the  amendment  had 
been  Included  in  the  complaint  when  original- 
ly filed.  This  additional  count  sets  forth  a 
cause  of  action  against  tbe  defendant 
Cbarles,  and,  as  tbe  court  found  that  this 
cause  of  action  is  not  barred  by  tbe  statute 
of  limitations,  the  plaintiff  was  entitled  to 
Judgment  thereon  against  him,  unless  the  oth- 
er matters  alleged  In  bis  answer  constitute  a 
defense  thereto,  and  were  established  at  the 
trial.  The  court  finds  that  the  only  consider- 
ation for  the  note  and  mortgage  of  1895  was 
that  they  were  delivered  by  Frank  and  ac- 
cepted by  tbe  plaintlS  "Instead  of  and  to 
take  the  place  of"  tbe  note  and  mortgage  of 
1890;  that  at  the  time  of  their  execution  the 
plaintiff  surrendered  the  former  note  to 
Frank,  and  afterwards  caused  tbe  mortgage 
to  be  satisfied  of  record.  It  also  finds  that 
the  acceptance  of  tbe  last  note  and  mortgage, 
the  surrendering  of  the  note,  and  satisfying 
of  record  tbe  mortgage  of  1890  "amount  to" 
a  satisfaction  thereof. 
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The  acceptance  by  the  plaintiff  of  the  note 
and  mortgage  of  1895  as  a  renewal  of  the 
note  and  mortgage  of  1890,  or  In  substitution 
therefor,  did  not  of  itself  operate  as  an  ex- 
tinguishment or  discharge  of  the  latter.  One 
executory  agreement  is  not  extinguished  by 
the  execution  of  another  between  the  same 
parties;  nor  is  a  security  for  an  obligation 
merged  in  another  security  of  the  same  de- 
gree which  is  accepted  for  the  same  obliga- 
tion. It  is  a  well-settled  rule  that,  in  the  ab- 
sence of  an  agreement  to  that  effect,  a  prom- 
issory note  is  not  paid  by  the  execution  of 
another  note,  but  that  the  time  for  Its  pay- 
ment is  thereby  merely  suspended  imtil  the 
maturity  of  the  new  note.  Tolman  v.  Smith, 
85  Cal.  280,  24  Pac.  743.  The  court  does  not 
find,  nor  was  there  any  evidence,  that  there 
was  any  agreement  on  the  part  of  the  plain- 
tiff that  the  note  and  mortgage  of  1895 
should  be  accepted  In  "payment"  or  "extin- 
guishment" of  those  of  1890,  and  its  finding 
that  there  was  an  agreement  between  the 
plaintiff  and  Frank  Stevenson  to  accept  them 
In  "satisfaction"  of  the  former,  as  well  as 
Its  finding  that  the  surrender  of  the  note  by 
tlie  plaintiff  and  his  discharge  of  the  mort- 
gage were  made  in  pursuance  of  such  agree- 
ment, was  not  Justlfled  by  the  evidence  be- 
fore it.  The  plaintiff  testified  that  when  the 
note  of  1890  was  about  to  expire,  upon  the 
representation  of  Frank  that,  if  he  liad  a  lit- 
tle more  time,  he  could  sell  the  property,  he 
said  to  him  that,  if  It  would  be  any  accom- 
modation to  him,  he  would  allow  Iilm  to  re- 
new the  mortgage  if  he  wished  to;  that 
Frank  was  very  thankful  to  have  that  op- 
portunity, and  so  the  new  note  was  made 
out.  "I  went  up  and  canceled  the  old  one  on 
these  terms,  not  receiving  a  dollar,  nor  any 
thought  of  It  being  a  settlement  In  any  part." 
Frank  Stevenson  testified  that  "there  was  no 
agreement  made  by  the  plaintiff  in  relation 
to  the  payment  and  satisfaction  of  the  note 
and  mortgage  of  1890."  He  also  testified  that 
during  the  negotiations  for  the  note  of  1895 
"it  was  said"  that  the  old  note  and  mort- 
gage were  to  be  paid  and  extinguished  by  the 
new  note  and  mortgage,  but  be  did  not  state 
by  whom  this  expression  was  used,  or  that 
the  plaintiff  assented  thereto,  nor  does  be 
qualify  his  previous  statement  that  there  was 
no  such  agreement  on  the  part  of  the  plain- 
tiff. Moreover,  irrespective  of  any  agreement 
between  the  plaintiff  and  Frank,  Inasmuch 
as  the  court  finds  that  at  that  time  Frank 
had  no  authority  to  act  In  behalf  of  bis 
brother,  Charles  could  not  be  affected  by  any 
negotiations  or  agreement  between  Frank 
and  the  plaintiff. 

As  a  defense  to  the  plaintiff's  right  of 
foreclosure  the  respondent  relies  upon  the  sat- 
isfaction of  the  mortgage,  which  the  plaintiff 
entered  of  record  In  December,  1895.  But, 
while  the  discbarge  of  a  mortgage  Is  pre- 
sumptive evidence  that  it  has  been  satisfied, 
it  is  not  conclusive  thereof.  If  it  be  shown 
that  the  discharge  or  admowledgme&t  of 


satisfaction  was  obtained  through  fraud,  or 
was  made  by  reason  of  some  mistake  of  fact, 
It  will  he  Inoperative,  and  the  mortgage  may 
still  be  foreclosed.  Jones  on  Mortgages,  | 
966;  Freeholders  of  Middlesex  v.  Thomas, 
20  N.  J.  Eq.  39;  Pearce  v.  Buell,  22  Or.  29, 
29  Pac.  78.  Mistake  Is  the  foundation  of 
one  of  the  chief  branches  of  equity  Jurispru- 
dence, and  the  exercise  of  equity  jurisdiction 
Is  frequently  had  where  a  contract  as  written 
does  not  express  the  terms  of  the  actual 
agreement  between  the  parties.  This  Juris- 
diction Is  often  invoked  to  set  aside  or  can- 
cel the  release  of  a  mortgage  that  has  been 
given  under  a  mistake  of  fact,  or  contrary 
to  the  evident  intention  of  the  parties ;  nota- 
bly when,  upon  the  execution  of  a  new  mort- 
gage in  renewal  or  aa  a  substitute  for  a  prior 
one,  the  former  mortgage  Is  released  In  Ignor- 
ance of  the  existence  of  an  Intervening  lien. 
Equity  looks  at  the  Intention  of  the  parties, 
and  will  control  the  effect  of  a  release  ex- 
ecuted under  a  mistake  of  fact,  or  cause  It 
to  be  canceled,  when  no  Intervening  rights 
have  accrued  by  reason  of  the  mistake.  Jones 
on  MorL  §  971 ;  Story's  Eq.  Jur.  {  167 ;  Pom. 
Eq.  Jut.  S  871 ;  Swift  v.  Kraemer,  13  Cal.  526, 
73  Am.  Dec.  603;  BirreU  t.  Schle,  9  CaL  104; 
Matzen  v.  Shaeffer,  e5  Cal.  81,  3  Pac.  92; 
Shaffer  v.  McCloskey,  101  Cal.  576,  86  Pac. 
196;  Pearce  v.  Buell,  22  Or.  28,  29  Pac.  78; 
Hutchinson  v.  Swartsweller,  31  N.  J.  Eq.  205; 
Bruse  v.  Nelson,  35  Iowa,  157;  Xoung  v. 
Shaner,  73  Iowa,  555,  35  N.  W.  629,  5  Am. 
St  Bep.  701 ;  Geib  v.  Reynolds,  35  Minn.  331, 
28  N.  W.  923.  "The  principle  which  runs 
through  all  cases  of  this  description,"  says 
Barculo,  J.,  In  Barnes  v.  Camack,  1  Barb.  31)2, 
"is  that,  when  the  legal  rights  oif  the  parties 
have  been  changed  by  mistake,  equity  re- 
stores them  to  their  former  condition,  wboi 
It  can  be  done  without  Interfering  with  any 
new  rights  acquired  on  the  faith  and  strength 
of  the  altered  condition  of  the  legal  rights, 
and  without  doing  injustice  to  other  per- 
sons." 

It  is  very  Evident  that  the  surrender  of  the 
note  by  the  plaintiff,  and  his  discbarge  of  the 
mortgage  of  1890,  were  made  by  reason  of  a 
mistake  as  to  the  character  of  the  power  of 
attorney  under  which  Frank  pnri>orted  to  art 
In  behalf  of  his  brother  in  giving  the  note 
and  mortgage  of  1895.  The  instrument  was 
not  before  them  during  this  transaction,  and 
they  each  testified  that  they  supposed  that 
It  authorized  Frank  to  execute  that  uote  and 
mortgage.  "Mistake  of  fact"  for  which  a 
contract  may  be  avoided  is  defined  in  the 
Civil  Code,  §  1577,  to  be  "an  unconscious  Ig- 
norance or  forgetfulnesB  of  a  fact,  past  or 
present,  material  to  the  contract"  The  tot- 
getfulness  or  Ignorance  on  the  part  of  botii 
the  plaintiff  and  Frank  of  the  terms  of  tlie 
power  of  attorney  given  by  Charles  are  as 
fully  within  the  scope  of  this  definition  as  is 
the  forgetfulness  or  ignoranoe  of  an  inter- 
vening lien  on  the  part  of  a  mortgagee  when, 
J  upon  the  renewal  of  on  exlHting  mortgage^  lu 
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releases  the  old  mortgage  wtthont  Intending 
to  surrender  bis  security  against  snch  Inter- 
▼enlng  Hen.  It  is  not  to  b«  assumed  that 
the  plaintiff  knowingly  Intended  to  accept 
an  unanthorlzed  note  and  mortgtge  of  the 
respondent  In  satisfaction  of  a  valid  one. 
or  to  surrender  and  cancel  an  existing  obliga- 
tion and  security  without  receiving  any  con- 
sideration therefor ;  or  that,  if  he  bad  known 
that  the  power  of  attorney  under  which 
Frank  acted  did  not  give  him  authority  to 
bind  hlB  brother  by  a  new  note  and  mortgage, 
be  would  have  satisfied  the  old  mortgage  of 
record  or  surrendered  the  old  note.  Bee 
Bruse  v.  Nelson,  supra. 

There  is  no  substantial  difference  between 
the  facts  in  this  case  and  those  presented  in 
Swift  v.  Kraemer,  13  Cal.  526,  73  Am.  Dec. 
603,  and  the  principle  governing  them  is  the 
same  in  both  cases.  In  that  case  Bevalk 
had  mortgaged  his  property  to  Kraemer  prior 
to  his  marriage,  and  after  his  marriage  ex- 
ecuted to  him  another  mortgage,  in  consid- 
eration of  which  Kraemer  on  the  same  day 
canceled  the  prior  mortgage.  Revalk's  wife 
did  not  Join  In  the  latter  mortgage,  and  it 
was  sought  to  hold  the  property  free  from 
Its  lien.  The  court  held,  however,  that  the 
cancellation  of  the  old  mortgage  and  the 
substitution  of  the  new  were  to  be  regarded 
as  contemporaneous  acts,  and  not  as  creat- 
ing a  new  incumbrance,  but  simply  changing 
the  form  of  the  old,  saying:  "A  court  of 
equity,  looking  to  the  substance  of  such  a 
transaction,  would  not  permit  a  release,  in- 
tended to  be  effectual  only  by  force  of  and 
for  the  purpose  of  giving  effect  to  the  last 
mortgage,  to  be  set  up,  even  if  the  last  mort- 
gage was  inoperative.  It  would  not  permit 
Revalk  to  take  Kraemer's  money  and  apply 
it  in  extinguishment  of  a  prior  incumbrance, 
and  then  claim  that  the  property  should 
neither  be  bound  by  the  new  mortgage  or  the 
old."  So,  In  the  present  case,  we  say  a  court 
of  equity  will  not  permit  Charles  to  set  up  as 
a  defense  to  the  mortgage  of  1890  the  release 
^vhicb  was  given  by  the  plaintiff  in  considera- 
tion of  the  execution  by  Frank  of  a  new 
mortgage,  and  at  the  same  time  contend  that 
Frank  bad  no  authority  to  execute  the  new 
mortgage.  It  will  not  permit  him  to  claim 
that  his  property  was  released  from  the  mort- 
gage of  1890  in  consideration  that  it  should 
be  covered  by  the  mortgage  of  1895,  and  at 
the  same  time  claim  that  the  property  should 
not  be  bound  by  either  the  new  mortgage  or 
the  old. 

The  respondent  has  not  shown  any  equi- 
table consideration  which  requires  the  release 
to  be  sustained  against  the  claim  of  the 
plaintiff.  He  was  not  a  party  to  the  agree- 
ment nnder  which  the  release  was  given, 
and  does  not  appear  to  have  known  of  it 
until  several  years  thereafter.  No  considera- 
tion was  given  by  blm  for  it,  and  no  change 
baa  since'  taken  place  in  his  relation  to  the 
property  by  reason  of  the  ttansaction.    His 


denial  of  any  authority  In  Frank  to  execute 
the  note  and  mortgage  of  1885  was  a  repudia- 
tion of  Frank's  acts,  and  precludes  him  from 
availing  himself  of  the  agreement  then  made 
between  Frank  and  the  plaintiff.  Equity  will 
not  permit  him  to  claim  the  benefit  of  the 
release  which  was  given  in  consideration  of 
the  execution  of  the  mortgage  of  1895,  and 
at  the  same  time  repudiate  the  act  of  his 
brother  in  giving  that  mortgage.  He  cannot 
accept  the  benefit  of  the  transaction  without 
assuming  the  obligation  for  which  that  ben- 
efit was  given  (Civ.  Code,  S  1689);  nor  can 
he  ratify  a  portion  of  his  brother's  unauthor- 
ized act  without  at  the  same  time  ratifying 
the  whole  ad.  §  2311). 

Upon  the  facts  before  the  court  it  should 
have  rendered  a  decree  for  the  foreclosure 
of  the  mortgage  of  1890,  as  prayed  by  the 
plalntff.  It  was  not  necessary  for  him  to 
obtain  a  decree  directing  a  cancellation  of  the 
discharge  which  he  had  entered  of  record  in 
1885  before  commencing  an  action  for  its 
foreclosure  (Chester  v.  Hill,  66  Cal.  480,  6 
Pac.  132) ;  nor  was  it  necessary  that  a  formal 
direction  for  canceling  the  discharge  should 
be  entered  by  the  court  before  rendering  the 
decree  of  foreclosure.  As  soon  as  it  was 
shown  that  the  mortgage  was  inoperattre,  it 
ceased  to  be  a  defense  to  the  suit,  and  by 
reason  of  such  finding  passed  from  further 
consideration.  Neither  was  It  necessary  for 
the  plaintiff  to  set  forth  in  his  complaint  the 
facts  upon  which  he  claimed  that  the  dis- 
charge was  Inoperative,  or  to  ask  that  It  be 
canceled.  He  could  not  anticipate  that  the 
respondent  would  rely  upon  this  discharge  as 
a  defense  (Moore  v.  Copp,  119  Cal.  428,  51 
Pac.  630),  and  after  bis  answer  bad  been 
filed  the  statute  (Code  Civ.  Proc.  i  462)  op- 
erated as  a  replication  under  which  evidence 
of  any  facts  controverting  this  defense  could 
be  Introduced  as  fully  as  if  specially  pleaded 
(Moore  v.  Copp,  supra ;  Sterling  v.  Smith,  97 
Cal.  343,  32  Pac.  320;  Brooks  v.  Johnson, 
122  CaL  560,  55  Pac.  423;  Arthur  v.  Home 
Ins.  Co..  78  N.  T.  462,  34  Am.  Rep.  550). 

The  judgment  and  order  denying  a  new 
trial  should  be  reversed. 

We  concur:    CHIPMAN,  C;  COOPER,  C. 

For  the  reasons  above  given,  the  Judgment 
and  order  denying  a  new  trial  are  reversed: 
VAN  DYKE,  J.;  SHAW,  J.;  ANGELLOT- 
TI,  J. 


U4  CaL  130 
PAYNE  v.  MOREY  et  al.     (L.  A.  1,287.) 
(Supreme  Court  of  California.    July  13,  1904.) 

DEKDS  ABSOtOTE  IN  FORM— UNRECORDED  DE- 
FEASANCE— MORTGAGE  TO  ONE  WITHOUT  NO- 
TICE—.SUBSEQUENT  FKBFOBMAMCE  OF  CONSID- 
ERATION. 

1.  Under  Civ.  Code,  f  2950,  providing  that, 
when  a  grant  of  real  estate  purports  to  be  an 
absolute  conveyance,  but  is  Intended  to  be  de- 
feasible ou  the  performance  of  certain  condi- 
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tions,  the  grant  Is  not  defeated  or  "affected"  as 
against  any  person  other  than  the  grantee  or  hia 
heirs  or  devisees,  or  persons  having  actual  no- 
tice, unless  a  defeasance  shall  have  been  re- 
corded, the  recorded  deed  is,  as  to  one  talcing  a 
mortgage  from  the  grantee  withont  notice  of  the 
unrecorded  defeasance,  an  absolute  conveyance, 
thoap;h  bis  mortgage  is  to  secure  a  note,  the 
consideration  of  which  consists  of  his  services 
thereafter  to  be  rendered  in  an  action,  and 
he  receives  notice  of  the  defeasance  before  he 
has  performed  services  other  than  to  make  a 
journey  in  connection  with  the  action. 

Commissioners'  Decision.  Department  2. 
Appeal  from  Superior  Court,  San  Diego  Coun- 
ty; B.  S.  Torrance,  Judge. 

Suit  by  George  H.  Payne  against  Charles 
SV  Morey  and  others.  From  a  portion  of 
the  Judgment,  plaintiff  appeals.     Reversed. 

Puterbaugh  &  Puterbaugh,  for  appellant 
James  E.  Wadham,  for  respondents. 

SMITH,  C.  The  suit  was  brought  In  the 
lower  court  to  foreclose  a  mortgage  of  date 
September  10,  1898,  given  by  defendant  Mor- 
ey to  one  RawBon,  plalntUTs  assignor,  to  se- 
cure the  promissory  note  of  the  former  to 
the  latter  for  the  sum  of  $500,  payable  one 
year  after  date.  The  court  below  gave  Judg- 
ment for  the  plaintiff  against  Morey  for  the 
amount  of  the  note  with  attorney's  fee  and 
costs.  But  it  was  adjudged  that  be  was  not 
entitled  to  foreclose,  and  Judgment  was  ren- 
dered for  the  defendant  Stewart  that  he 
was  the  owner  of  the  land  described  In  the 
mortgage,  free  of  any  lien  on  account  there- 
of and  for  his  costs.  The  plalntlS  appeals 
from  this  portion  of  the  Judgment,  and  the 
case,  as  presented  by  the  findings — ^whlch 
are  not  questioned — ^la  as  follows:  At  the 
date  of  the  mortgage  In  suit  the  apparent 
title  to  the  land  mortgaged,  as  shown  by 
the  record,  was  In  the  mortgagor,  Morey, 
who  was  the  grantee  In  a  deed  from  one 
Davis,  then  owner,  of  date  December  27, 
1807,  purporting  to  convey  to  him  the  land. 
But  the  deed  was  accompanied  by  a  sepa- 
rate Instrument,  of  even  date,  signed  by 
Morey,  showing  that  It  was  executed  as  se- 
curity for  the  payment  of  a  note,  of  even 
date,  from  Davis  to  Morey,  for  the  sum  of 
^,000.  The  defeasance.  It  seems,  was  not 
recorded,  and  from  the  findings,  taken  In 
connection  with  the  answer  of  the  defend- 
ant Stewart,  It  may  be  Inferred  that  Raw- 
son  had  no  notice  of  it,  or  of  the  nature  of 
the  transaction,  when  the  mortgage  was 
made  to  him,  or  afterwards  until  the  3d  day 
of  December  following,  when,  It  Is  found, 
he  received  such  notice.  The  plaintiff  be- 
came the  owner  of  the  note  and  mortgage 
In  suit  by  assignment  of  Rawson,  Septem- 
ber 9,  1899,  but  does  not  claim  to  have  ac- 
quired any  additional  rights  as  purchaser 
for  value  without  notice.  The  consideration 
of  the  note.  It  Is  found,  consisted  In  "serv- 
ices as  attorney  at  law  to  be  thereafter  ren- 
dered by  said  •  •  •  Rawson  In  an  ac- 
tion then  expected  to  be  soon  commenced" 
by  Davis  against  Morey;    which  suit  was 


in  fact  commenced  December  15,  1898^  and 
is  stUl  pending,  and  in  which  Rawson  ap- 
peared as  attorney  of  Morey,  and  is  still 
such.  But  It  Is  found  that  on  the  3d  of 
December,  1808,  the  date  when  Rawson  re- 
ceived notice  of  the  defeasance,  no  services 
had  been  performed  by  him  as  such  attor- 
ney, other  than  coming  from  Alameda  coun- 
ty to  San  Diego,  at  the  request  of  Morey, 
November  11,  1&98.  The  Interest  of  the  de- 
fendant Stewart  In  the  case  Is  as  assignee 
of  Morey  of  the  Davis  note  of  $4,000,  and 
as  grantee  In  a  deed  of  conveyance  of  the 
land  of  date  March  30,  1900,  from  the  de- 
fendant Codd,  to  whom,  by  deed  of  date 
Bfarch  18,  1£99,  Davis  had  conveyed  such 
Interest  as  was  left  In  him  after  his  deed 
to  Morey.  The  date  of  Morey's  assignment 
to  Stewart  Is  not  found,  bat  it  appears  from 
his  answer  that  It  was  subsequent  to  the 
date  of  the  mortgage  sued  on;  and  It  is  not 
claimed  that  he  took  the  assignment,  or  ei- 
ther he  or  his  grantor,  Codd,  his  conveyance 
of  the  land,  without  notice  of  the  mortgage. 
The  questions  Involved  stand,  therefore, 
as  though  the  suit  were  between  the  orig- 
inal parties  to  the  mortgage  sued  on,  and 
the  previous  deed — that  is  to  say,  between 
Rawson,  Morey  and  Davis — ^being  in  no  way 
affected  by  the  subsequent  transactions; 
and  this,  indeed,  seems  to  have  been  the 
view  of  the  court  below,  and  of  the  counsel 
In  the  case.  The  position  of  the  appellant 
Is  that  the  obligation  of  Rawson,  which  was 
the  consideration  of  Morey's  note  and  mort- 
gage, being  In  its  nature  indivisible,  and, 
having  been  partly  performed  before  he  re- 
ceived notice  of  the  defeasance,  his  relation 
to  the  previous  transaction  Is  that  of  "a 
subsequent  •  •  •  Incumbrancer  for  val- 
ue and  without  notice,"  against  whom,  by 
the  express  terms  of  the  statute,  proof  of 
the  defeasance  was  Inadmissible,  dr.  Code, 
I  2925.  On  the  other  hand.  It  is  claimed  on 
behalf  of  the  respondent  that  the  consider- 
ation had  not  been  wholly  rendered  before 
Rawson  received  notice  of  the  nature  of  the 
transaction,  and  that  he  should  then  have 
rescinded  or  abandoned  the  contract;  and 
this  seems  to  have  been  the  view  of  the 
court,  as  otherwise  the  provisions  of  the 
statute  dted  would  seem  to  apply.  But,  un- 
der the  view  we  take  of  the  case,  this  ques- 
tion, we  think,  need  not  be  determined.  Tie 
provision  cited  (Civ.  Code,  |  292S)  undoubt- 
edly applies  to  all  transactions  of  the  kind 
described,  whether  concerning  real  or  per- 
sonal property.  But  there  Is  another  section 
of  the  Civil  Code,  namely,  section  2930^ 
which,  with  refereace  to  real  property,  es- 
tablishes in  favor  of  the  purchaser  a  some- 
what more  liberal  rule,  which  Is  that  In  cas- 
es of  this  kind,  the  defeasance  not  being  re- 
corded, the  "xrant  Is  not  defeated  or  affect- 
ed as  against  any  person  other  than  the 
grantee  or  his  heirs  or  devisees,  or  persons 
having  actual  notice."  It  caimot  be  claimed 
in  this  case  tUat  tiiJft  mortsagee^  Bawseo, 
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cnme  within  any  of  tbe  classes  specified; 
and  (as  bas  been  held  with  reference  to  an- 
otber  provision  of  tbe  Code)  "the  words  of 
the  statute  are  not  to  be  extended  by  impli- 
cation to  other  classes  of  persons  than  those 
named."  Farmers'  Excb.  Bank  v.  Purdy, 
130  Cal.  455,  C2  Pac.  738;  First  Nat.  Bank 
V.  Menke.  128  Cal.  103.  GO  Pac.  C75;  Talcott 
V.  Hurlbert  (Cal.)  76  Pac.  647.  As  to  Raw- 
son,  therefore,  and  his  assiffuee,  the  plain- 
tiff, the  recorded  deed  from  Davis  to  Morey 
must  be  regarded  as  being  what  in  its  terms 
it  purports  to  be,  namely,  a  conveyance  of 
the  land.  As  to  Davis  and  Morey,  the  trans- 
action was.  Indeed,  a  mortgage  only;  and 
hence,  by  the  subsequent  deeds  of  Davis  to 
Codd,  and  of  the  latter  to  Stewart,  Stewart 
acquired  tbe  title,  but  his  title  is  subject  to 
the  prior  mortgage  of  the  plaintiff. 

There  are  other  considerations  that  might 
lead  to  the  same  conclusion — ^as,  for  exam- 
ple, that  it  would  be  grossly  inequitable  to 
permit  Morey  to  take  advantage  of  his  own 
fraud  by  averring  the  transaction  to  be  dif- 
ferent from  what  he  represented  it  to  be; 
and  that  the  defendant  Stewart  stands  In 
no  better  case  than  bis  assignor.  But  in 
view  of  the  explicit  terms  of  the  statute  it 
will  be  unnecessary  to  enter  upon  these  con- 
siderations. 

We  advise  that  the  Jiidgment  be  reversed, 
and  the  cause  remanded,  witli  directions  to 
enter  judgment  for  the  plaintiff  on  the  find- 
ings for  the  foreclosure  of  his  mortgage  for 
the  sums  adjudged  him. 

We  concur:     GRAY,  C;    COOPER.  C. 

For  the  reasons  given  in  the  foregoing 
opinion,  the  Judgment  is  reversed  and  the 
cause  remanded,  witli  directions  to  enter 
Judgment  for  the  plaintiff  on  the  findings 
for  tlie  foreclosure  of  his  mortgage  for  tlie 
sums  adjudged  him:  McF.\KLAXD,  J.; 
HENSHAW,  J.;    LOKIGAX,  J. 


KRAUSE  V.  OREGON  IRON  &  STEEL  CO.* 
(Supreme  Court  of  Oregon.    Aug.  8,  lOOt.) 

WATER  COURSES  —  OBSTRUCTION  —  IMPEDINO 
DRAIMAGE  —  IRREPARABLE  ISJURY— INJUNC- 
TION—QUANTUM    OF    PROOF— LACHES. 

1.  Obstruction  of  a  river,  materially  impeding 
the  flow,  of  its  waters,  and  consequently  the 
drainage  from  lowlands  along  and  near  its 
course,  retarding  the  jilantiug  of  crops  tliereou 
from  one  to  four  woi>ks,  is  an  irreparable  in- 
jury, authorizing  equitable  relief. 

2.  Plaintiffs  in  a  .suit  to  enjoin  defendant 
from  olistructing  tlie  river  with  a  dam,  im)>ed- 
ing  the  drainage  of  tlieir  lands  along  the  river, 
a  prior  acquired  right,  have  the  burden  only 
of  making  out  the  better  case  by  the  preponder- 
ance of  evidence. 

3.  Defendant  in  a  suit  to  enjoin  obstructions 
of  a  river  with  a  dam  impeding  the  dniinnBe 
of  lands,  may  not  urge  the  objection  of  laches, 
because  tbe  suit  was  not  brought  at  an  earlier 

1  2.  See  Waters  and  Water  Courses,  vol.  48,  Cent. 
■Dig.  t  261. 
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date,  it  being  in  no  worse  position  for  main- 
taining its  defense,  and  having  been  involved  in 
no  expense  or  inconvenience  on  account  of  the 
delay,  and  the  injurious  effects  of  the  dam 
having  been  complained  of  from  the  time  of  its 
obstruction,  and  a  concession  of  a  partial  abate- 
ment thereof  having  been  obtained  through  the 
insistence,  and  the  suit  being  brought  three 
years  later. 

Appeal  from  Circuit  Court,  Clackamas 
County;  Thomas  A.  McBride,  .Tudge. 

Suit  by  August  Krause  against  the  Oregon 
Iron  &  Steel  Company.  Decree  for  plaintiff. 
Defendant  appeals.    Affirmed. 

S.  B.  Linthicum  and  J.  Couch  Flanders, 
for  appellant.  C.  M.  Idleman,  for  respond- 
ent. 

WOLVERTON,  J.  The  defendant  con- 
structed a  dam  In  the  Tualitin  river,  in 
Clackamas  comity,  in  1888,  which  It  main- 
tained in  Its  original  condition  until  1894, 
when,  on  account  of  the  complaints  of  land- 
owners, farmers,  and  gardeners  upon  the 
lowlands  along  the  river  above,  it  was  low- 
ered and  otherwise  materially  abated,  and 
has  been  since  preserved  In  that  state  to  the 
time  of  the  institution  of  this  suit,  Novem- 
ber (5,  1897.  This  general  statement  is  sub- 
ject to  the  qualification  that  certain  flash- 
boards  were  employed  temporarily  from  time 
to  time  as  convenience  suggested  for  the 
pui-posc  of  raisiii'i  It  in  eitlier  condition  to  a 
still  greater  height.  The  plaintiff  is  the 
owner  of  a  tract  of  25  acres  of  land  near  tbe 
river,  wliich  he  alleges  is  drained  by  it  and 
Rock  creek,  a  small  tributary  thereto;  and 
that  by  reason  of  the  obstruction  coused  by 
the  dam  the  water  is  cast  upon  bis  land, 
and  the  drainage  so  impeded  and  retarded  as 
to  hinder  and  delay  him  in  planting  hia  crops 
until  too  late  in  the  season  for  them  to  ma- 
ture properly,  to  his  irreparable  damage. 
Tbe  Tualitlu  river,  in  its  general  character, 
is  a  tortuous  and  sluggish  stream,  extending 
many  miles  inland  from  its  confluence  with 
the  Willamette.  Much  of  the  laud  along  its 
course  is  of  a  swampy  and  marshy  char- 
acter, soft  and  spongy,  and  has  been  re- 
deemed by  drainage.  Being  so  redeemed,  it 
is  very  valuable  for  gardening  and  farming 
purposes.  The  land  owned  by  plaintiff  is  of 
tills  character,  it  being  formerly  submerged 
by  a  swamp.  Rock  creek  Is  situated  12  or 
13  miles  above  tbe  dam  by  the  way  the 
water  runs,  and  plaintiff's  land  lies  nearly  a 
mile  above  its  mouth,  but  near  its  course, 
and  is  drained  by  means  of  ditches  and 
drains  emptying  into  it.  It  has  been  quite 
definitely  established,  and  in  fact  is  scarce- 
ly controverted,  that  prior  to  tbe  erection  of 
the  dam  in  1888  plaintiff  was  not  hindered  in 
the  planting  of  his  crops  in  the  spring  by 
reason  of  the  water  remaining  on  his  land, 
but  that  the  drainage  was  ample  to  cari-y 
it  away  in  regular  course  after  the  spring 
rains  liad  subsided.  The  dam  was  originally 
built  to  enable  tlie  defendant  to  float  cord 
wood  through  a  canal  constructed  from  tbe 
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rlTer  some  3  or  S^  miles  above  to  Sucker 
Lake,  thence  to  defendant's  plant,  which 
had  the  effect  of  backing  the  water  up  hi 
the  main  stream  a  long  distance  above.  The 
exact  extent  to  which  it  retarded  the  flow 
therein  and  cast  the  water  back  upon  the 
lands  along  its  course  is  difficult  to  deter^ 
mine,  but  tliat  It  was  seriously  impeded  in 
the  usual  and  natural  discbarge  there  can  be 
no  possible  doubt.  It  is  in  evidence  that 
when  the  dam  was  completed  in  1888,  which 
was  In  the  latter  part  of  the  summer,  the 
water  at  SchoU's  Ferry,  25  miles  above,  was 
raised  25  inches,  and  at  the  mouth  of  Rock 
creek  from  3  to  3%  feet.  This  we  accept  as 
reliable,  for  there  is  nothing  of  moment  to 
contradict  it,  and  the  river  was  rendered 
navigable  for  small  steamboats  and  other 
light  craft.  From  the  best  proofs  we  have 
in  the  record.  It  appears  that  the  dam  r  ig 
first  constructed  at  a  height  of  6  feet  above 
the  bed  of  the  stream,  for  a  distance  of  100 
feet,  and  upon  either  end  of  this  space  It 
was  raised  by  steps  to  a  height  still  above 
that,  approximating  6  feet  at  the  margin  of 
the  stream;  the  entire  length  being  about 
250  feet.  The  main  span  was  built  of  saw- 
ed timbers,  12  by  12  inches,  five  of  these 
being  placed  one  above  the  other,  with  per- 
haps a  decking  over  all.  Above  this  the 
company  also  used  a  couple  of  fiashboards, 
which  together  were  20  inches  in  width,  with 
which  to  raise  the  dam  when  it  was  desired, 
and  when  both  were  in  use  they  increased 
its  height  to  6  feet  8  Inches,  or  more.  It  is 
a  conceded  fact  that  the  use  of  the  dam  In 
this  mode  and  condition  was  very  detri- 
mental to  the  farmers  and  gardeners  on  the 
stream  above,  because  in  1894,  after  a  con- 
ference was  had  with  a  number  of  them  so 
affected,  the  defendant  agreed  to  and  did 
lower  it  for  a  space  of  200  feet,  so  that  it 
stood  2  feet  lower  than  the  100-foot  space 
as  originally  constructed;  but  it  was  still 
stepped  up  at  the  margins  of  the  stream  at 
either  end  of  the  200-foot  space.  This  was 
done  by  taking  two  tiers  of  timbers  off  of 
the  100-foot  space  and  lowering  the  addi- 
tional 100  feet  to  its  level.  How  the  wings 
were  reconstructed  does  not  appear.  This 
left  the  dam  still  consisting  of  three  tiers  of 
these  timbers,  placed  one  above  the  other, 
and  upon  this  was  a  4-lnch  decking,  so  that 
tt  was  approximately  3  feet  4  Inches  in 
height  at  its  lowest  space.  The  defendant, 
however,  continued  the  use  of  the  flash- 
boards  of  the  same  width  as  before,  when 
convenient,  and  permitted  others  to  use 
them.  These  statements  we  make  in  the 
nature  of  conclusions  of  fact,  deeming  them 
BO  clearly  established  that  it  would  be  a 
work  of  supererogation  to  attempt  to  sum- 
marize and  comment  upon  the  testimony  ad- 
duced tending  for  or  against  their  support. 
We  may  simply  allude  to  the  following  nam- 
ed witnesses  testifying  with  relation  there- 
to: Charles  Porter,  E.  A.  Eddy.  John  L. 
Smith,  E.  Savage,  August  Krause,  F.  Grouer, 


Fred  Fredericks,  A.  J.  Hess,  and  William 
Jergens. 

From  a  survey  made  of  Rock  creek  lor 
drainage  purposes  prior  to  the  building  of 
the  dam,  it  was  ascertained  to  have  a  fall 
of  from  3  to  3%  feet  from  a  certain  road 
mentioned  in  the  evidence  down  to  the  mootli 
of  the  stream,  where  it  empties  into  the 
Tnalitln  river.  Plaintiff's  place  is  70  or  80 
rods  above  the  road.  At  the  crossing  of  the 
creek  there  is  a  bridge,  nearly  a  mile  from 
the  river.  From  this  data  we  are  enabled 
to  get  some  idea  of  the  Influence  of  the  dam 
upon  the  drainage  of  plalntilTs  premises. 
We  have  seen  from  the  evidence  that  tlie 
dam  as  originally  constructed  raised  the 
Tualitin  at  the  mouth  of  Rock  creek  from  3 
to  3%  feet,  which  was  sufficient  to  set  the 
water  back  up  the  creek  a  considerable  dis- 
tance, if  not  to  the  road ;  several  witnesses  in- 
dicating that  it  was  cast  back  a  mile,  or  near- 
ly to  the  bridge,  and  that  a  foot  more  would 
have  carried  it  upon  plaintiff's  premises;  one 
affirming  that  It  checked  the  fall  entirely; 
and  it  needs  no  demonstration  to  prove  that 
It  would  materially  stifle  and  prevent  the 
requisite  drainage  so  necessary  to  the  suc- 
cessful cultivation  of  his  land.  The  dam 
was  subsequently  lowered  two  feet  how- 
ever. This  would  leave  some  rise  In  Bock 
creek — from  a  foot  to  a  foot  and  a  half  above 
the  normal  condition.  There  appear  to  have 
been  a  series  of  riffles,  five  In  number,  orig- 
inally in  the  main  stream,  the  lowest  being 
some  four  miles  above  the  dam  and  the 
highest  above  the  town  of  Tualitin.  The 
condition  was  such  that  John  L.  Smith,  a 
wltuesB  for  defendant,  could  not  run  his 
scow,  drawing  14  inches,  over  one  of  them, 
but,  in  order  to  accomplish  his  purpose,  lie 
obtained  permission  of  defendant  to  put  the 
flash  boards  upon  the  dam,  and  on  doing  so 
he  secured  the  required  depth.  This  was  In 
the  summer  of  180T.  Measurements  were 
taken  at  the  time  20  or  30  rods  below  the 
mouth  of  Rock  creek  to  ascertain  what  effect 
the  flashlK>ards  had  on  the  stream  at  that 
point,  and  It  was  found  that  when  the  water 
stood  10  inches  on  the  fiashboards  it  was 
raised  9  inches  at  the  point  designated,  thu^ 
showing  the  direct  effect  of  raising  the  dam 
on  the  stream  above  at  Rock  creek.  One  of 
the  witnesses.  In  answer  to  a  question  wheth- 
er they  put  in  those  fiashboards  whenever 
they  chose,  pointedly  states  his  objection  as 
follows:  "Yes,  sir;  whenever  they  feel  like 
it.  That  is  the  reason  I  want  that  dam  out. 
I  don't  want  any  fiashboards  on  that  dam." 
Witnesses  for  the  plaintiff,  however,  general- 
ly concur  In  their  testimony  that  the  dam  In 
its  present  condition  and  as  maintained  and 
controlled  impedes  very  materially  the  flow 
of  the  water  in  the  Tualitin,  and  consequent- 
ly the  drainage  from  the  low  and  previonsl.v 
overflowed  lands  along  and  near  its  coarse, 
and  retards  the  planting  of  crops  thereon  | 
from  one  to  three  and  four  weeks  in  the 
spring,  to  the  manifest  Injury  of  the  owners 
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year  by  year;  some  years  greater,  and  at 
others  less.  Such  an  injury  Is  irreparable, 
because  insusceptible  of  definite  ascertain- 
ment and  exact  redress,  and  affords  proper 
cause  for  equitable  interference  through  the 
Injunctive  process.  There  is  testimony  con- 
tradictory of  this,  but  we  are  unable  to  ac- 
cord to  It  equal  weight,  so  that  the  prepon- 
derance of  the  evidence  Is  clearly  in  favor 
of  the  conditions  thus  Indicated.  It  stands 
to  reason  that  a  sluggish  stream  affords  a 
tardy  drainage  at  best,  and  that  the  di£Bculty 
Is  heightened  in  direct  proportion  as  the 
stream  is  obstructed  and  the  current  clogged 
and  checked,  and  vre  have  no  doubt  that  the 
dam  as  at  present  constructed  and  main- 
tained, considering  as  well  the  use  of  the 
dashboards.  Interferes  appreciably  with  the 
plaintiff  In  planting  and  producing  bis  crops. 
At  what  particular  height  It  can  be  main- 
tained without  Injuring  him  is  not  so  clear. 
Relatively  speaking,  a  two-foot  dam  would 
affect  Ro<^  creek  but  slightly,  and  we  en- 
tirely agree  with  the  judgment  of  the  learn- 
ed trial  conrt  that  it  ought  to  be  abated  to 
that  height  from  the  lowermost  portion  of 
the  bed  of  the  stream,  and  be  so  maintained 
continuously.  The  decree  should  therefore 
be  affirmed. 

It  should  be  stated  that  many  Individuals 
are  affected  similarly  to  the  plaintiff,  and 
that,  although  not  parties  to  this  suit,  they 
have  contributed  to  its  prosecution  for  the 
purpose  of  obtaining  an  abatement  of  any 
obstruction  of  Tualltln  river  by  the  defend- 
ant resulting  to  their  detriment. 

Defendant's   counsel   contend  that,   to  be 
successful,  plaintiff  should  make  out  his  case 
by  clear  and  convincing  proof,  and  that  oth- 
erwise the  court  ought  not  to  interfere  with 
defendant's  maintenance  of  Its  dam.    The 
rule  sought  to  be  Invoked,  however,  is  not 
applicable  here.    The  defendant  owes  to  the 
plaintiff  and  other  landowners  whose  crops 
are  dependent  upon  the  proper  drainage  of 
tbe  soil  in  which  they  are  produced  a  duty  to 
see  that  It  does  not  trespass  upon  their  prior 
acquired  rights  and  privileges,  and  it  can 
proceed  with  its  obstruction  of  the  stream 
juBt  so  far  only  as  not  to  Impinge  upon  these 
rights  and  privileges.    The  case  sought  to  be 
maintained  is  a   continuing   trespass,   and 
there  exists  no  reason  here  whatever  why  a 
stronger  rule  should  be  applied  against  plain- 
tiff than  the  usual  one — ^that  tbe  party  mak- 
ing the  better  case  by  the  preponderance  of 
tbe  testimony  Is  entitled  to  prevail. 

It  ia  urged  also  that  the  plaintiff  has  been 
guilty  of  laches  in  not  instituting  his  suit 
sooner,  and  ought  not  to  succeed  on  that  ac- 
count. It  appears,  however,  that  the  dam 
lias  been  a  disturbing  factor  with  these  peo- 
ple along  the  Tualltln  river  ever  since  it  was 
first  constructed,  and  they  have  not  since 
ceased  to  complain  of  its  Injurious  effects. 
Such  was  their  Insistence  in  189-4  that  they 
obtained  a  concession  of  a  partial  abatement 
of   tbe  obstruction.    But  this  proved  to  be 


inadequate,  and  within  a  little  over  tliree 
years  later  this  suit  was  begun.  The  de- 
fendant has  been  involved  In  no  expense  or 
Inconvenience  on  account  of  the  delay  in  in- 
stituting tbe  suit,  and  Is  clearly  in  no  worse 
position  for  maintaining  its  defense  now 
than  if  the  suit  had  been  brought  at  an  earli- 
er date.    The  position  Is  therefore  untenable. 

The  form  of  the  decree  Is  unobjectionable. 
The  words -'"beginning  from  the  lowermost 
portion  thereor'  should  be  construed  as  mean- 
ing from  the  lowermost  portion  of  the  bed  of 
stream;  not  from  the  lowest  depths  of  some 
hole  or  sudden  depression  therein,  but  from 
tbe  lowermost  part  of  the  general  t:ontour 
of  the  channel.  The  12-inch  timbers  pre- 
sumably rest  on  the  bed,  and  they  should  not 
be  constructed  to  a  height  greater  than  two 
feet  from  the  lowest  part  of  tbe  general  con- 
tour. 

Affirmed. 


BARS  row  ▼.  THE  AURELIA. 
(Supreme  Court  of  Oregon.     Aug.  8,  1904.) 

BOAT  tlKN   LAW— LIMITATIONS. 

1.  Under  B.  &  C.  Comp.  §  5706,  proviling 
that  a  boat  constructed  in  the  state  eball  be 
subject  to  a  Hen  for  debts  due  by  virtue  of  a 
contract  with  its  owners  or  their  contractors  on 
account  of  material  furnished  in  its  construc- 
tion, and  sections  5707-5721,  providing  the 
method  of  procedure  to  enforce  such  lien,  and 
section  5722,  declaring  that  all  actions  against 
a  boat  under  tbe  provisions  of  this  chapter 
shall  be  commenced  within  one  year  after  the 
cause  of  action  shall  have  accrued,"  limita- 
tions begin  to  run  not  from  the  furnishing  of 
the  material,  but  from  the  expiration  of  tbe 
credit  allowed  by  the  contract  under  which  the 
material  is  furnished. 

Appeal  from  Circuit  Court,  Multnomah 
County;  Arthur  L.  Frazer,  Judge. 

Action  by  Carl  H.  Barstow  against  the 
steamboat  or  vessel  Aurelia,  her  tackle,  ap- 
parel, and  furniture.  Judgment  for  defend- 
ant.   Plaintiff  appeals.    Reversed. 

R.  Citron,  for  appelant.  E.  B.  Ooovert, 
for  respoudent 

BEAN,  J.  This  is  an  action  to  enforce  a 
lien  under  the  boat  lien  law  of  this  state  on 
tbe  steamboat  Aurelia  for  materials  nsed  in 
her  construction.  The  boat  was  bnllt  by  one 
Ross,  as  contractor,  and  was  completed  on 
March  1,  1903.  F^m  time  to  time  between 
September  11  and  October  17,  1902,  during 
tbe  building  of  the  boat,  Ross  purchased  of 
the  plaintiff's  assignor  sundry  materials  to 
be  used,  and  which  were  used.  In  the  con- 
struction of  tbe  boat,  under  an  agreement 
tbat  tbe  value  thereof  should  not  become 
due  and  payable  until  the  boat  had  been 
completed.  Section  5706,  B.  &  C.  Oomp., 
provides:  "Every  boat  or  vessel  used  In 
navigating  the  waters  of  this  state  or  con- 
structed In  this  state  shall   be  liable  and 
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subject  to  a  lien,  •  •  •  (2)  for  all  debts 
due  to  persons  by  virtue  of  a  contract,  ex- 
pressed or  implied,  with  tlie  owners  of  a 
boat  or  vessel,  or  with  the  agents,  contrac- 
tors, or  subcontractors  of  such  owner,  or  any 
of  them,  or  with  any  person  having  them 
employed  to  construct,  repair,  or  launch 
such  boat  or  vessel  on  account  of  labor  done 
or  materials  furnished  by  mechanics,  trades- 
men, or  others  In  the  building,  repairing,  fit- 
ting, and  furnishing,  or  equipping  such  boat 
or  vessel,  or  on  account  of  stores  and  sup- 
plies furnished  for  the  use  thereof,  or  on  ac- 
count of  launch  ways  constructed  for  the 
launching  of  such  boat  or  vessel."  Sections 
5707  to  6721,  inclusive,  provide  the  method 
of  procedure  for  enforcing  such  lien,  and 
section  5722  declares:  "All  actions  against 
a  boat  or  vessel  under  the  provisions  of  this 
chapter  shall  be  commenced  within  one  year 
after  the  cause  of  action  shall  have  ac- 
crued." This  action  was  commenced  No- 
vember 23,  1903.  within  one  year  after  the 
credit  billowed  the  contractor  had  expired 
and  the  debt  tiad  become  due  and  pay- 
able, but  not  within  a  year  after  the  ma- 
terials were  furnished.  The  single  question 
for  decision  Is  whether  it  was  brought  with- 
in the  time  required  by  law.  The  language 
of  the  statute  seems  to  be  so  plain  upon 
this  point  as  to  leave  but  little  room  for  ar- 
gument. It  limits  the  time  for  the  com- 
mencement of  an  action  to  enforce  a  lien  to 
one  year  after  "the  cause  of  action  shall 
have  accrued."  Xow,  it  is  common  learning 
that  a  cause  of  action  does  not  accrue  until 
the  party  owning  it  has  a  legal  right  to  sue 
on  it.  In  short,  it  accrues  at  the  moment  he 
may  bring  and  prosecute  an  action  thereon, 
and  not  earlier.  19  Am.  &  Eng.  Enc.  Law 
(2d  Ed.)  103.  In  interpreting  the  boat  lien 
law,  there  is  no  reason  apparent  why  the 
language  of  the  statute  should  be  given  any 
other  than  its  ordinary  and  generally  under- 
stood meaning.  If  tlie  Legislature  bad  in- 
tended that  the  time  In  which  to  commence 
an  action  to  enforce  a  lien  should  begin  to 
run  from  the  date  of  furnishing  the  material, 
regardless  of  the  credit  extended,  it  would 
have  so  provided.  It  did  not  do  so,  but,  on 
the  contrary,  declared  that  the  claimant 
should  have  one  year  from  the  time  the 
cause  of  action  accrued  in  which  to  com- 
mence his  action,  and  this  plainly  means  one 
year  from  the  time  he  is  entitled  to  sue  on 
his  claim.  The  reasoning  of  Mr.  Justice 
Sawyer  in  Edgeri.v  v.  Schooner  San  Lorenzo, 
29  Cal.  419,  construing  a  similar  statute,  is 
clear  and  convincing,  and  gives  effect  to  the 
plain  import  of  the  language  used  by  the 
Legislature.  It  can  make  no  difference 
whether  the  materials  were  purchased  by 
the  owner  or  contractor,  because  the  statute 
malces  no  distinction  on  that  account.  The 
earlier  cases  in  Wisconsin  and  Missouri 
(Emerson  v.  Steamboat  Shawano  City,  10 
Wis.  433;  Darby  v.  Steamboat  Inda,  9  Mo. 


653),  holding  that  under  statutes  of  similar 
import  the  time  in  which  to  commence  the 
action  dates  from  the  time  the  materials 
were  actually  furnished,  and  not  from  the 
expiration  of  the  credit  given  therefor,  are 
seemingly  based  upon  the  idea  that  possible 
hardship  and  Injustice  might  be  inflicted  if 
the  language  Of  the  statute  were  given  its 
ordinary  meaning.  That  Is  a  matter,  how- 
ever, with  which  the  courts  have  nothing  to 
do.  If  a  statute  Is  plain  and  unambiguous, 
It  is  the  province  of  a  court  to  enforce  it  as 
It  comes  from  the  Legislature,  and,  if  the 
language  used  does  not  express  the  idea  in- 
tended to  be  conveyed,  or  if  the  law  pro- 
duces inconvenience  or  hardship,  the  renicly 
Is  with  the  Legislature,  and  not  with  He 
court. 

The  judgment  of  the  court  below  will  be 
reversed,  and  It  Is  so  ordered. 


LEMMONS  V.  HUBER. 
(Supreme  Court  of  Oregon.     Aug.  8,  1904.) 

APPEAL    FBOU    JUSTICE— RETBIAI.    ON    MERITS— 
TIME    OF    APPEAL— FINAL    JUDGMENT. 

1.  Plaintiff,  on  appeal  to  the  circuit  court 
from  tlie  judBment  of  a  justice,  rendered  on  tlie 
hearing  merely  of  the  question  of  relaxation  of 
costs,  is  not  entitled  to  a  retrial  of  the  issues 
as  made  by  the  pleadings,  the  appeal  not  being 
within  the  30  days  provided  by  B.  &  C.  Comp. 
§  2239,  after  a  final  judgment,  so  far  as  thi' 
merits  of  the  case  are  concerned,  was  made  and 
entered;  it  then  deciding  that  plaintiff  had 
failed  to  sustain  the  issues  of  his  complaint, 
dismisviing  the  action,  and  entering  judsmcnt 
against  plaintiff  for  costs  and  disbursements: 
and  it  is  immaterial  that  the  justice  then  pre- 
maturely entered  in  the  judgment  the  amount 
of  the  costs,  which  was  reduced  on  the  retam- 
tion. 

ApiK-al  from  Circuit  Court,  Marion  Coun- 
ty;  George  H.  Burnett,  Judge. 

Action  by  Joseph  Lemmons,  by  B.  F.  Bon- 
hani,  his  guardian  ad  litem,  against  Stephen 
Hubor.  From  a  judgment  of  a  justice,  he 
appeals.    AflBrmed. 

The  plaintitr,  by  his  guardian  ad  litem, 
brought  an  action  in  a  justice's  court  to  re- 
cover the  value  of  3%  tons  of  hay  alleged 
to  belong  to  him,  which  It  was  averred  the 
defendant  wrongfully  and  unlawfully  con- 
verted to  his  own  use.  The  cause  came  on 
for  trial  before  a  jury  March  16,  1903.  After 
plaintiff  had  Introduced  his  testimony,  de- 
fendant moved  for  a  nonsuit  on  the  ground 
that  plaintiff  had  failed  to  prove  title  to  the 
hay  in  controversy.  This  motion  was  sus- 
tained by  the  justice,  and  judgment  rendered 
against  the  plaintiff  for  defendant's  costs 
and  disbursements,  stated  in  the  judgment 
entry  to  be  $28.80.  On  March  18th  the  de- 
fendant filed  a  cost  bill,  claiming  the  amount 
stated  as  his  disbursements.  The  next  day 
objections  were  filed  thereto,  and  a  day  or 
so  later  an  amended  verified  statement  was 
filed  by  defendant,  in  which  the  amount  of 
his  disbursements  was  stated  to  be  |27.S0. 
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On  April  ITth  the  matter  came  on  for  hear- 
ing on  the  objections  to  the  cost  bill,  and 
the  Justice's  court  found  the  amended  ver- 
ified statement  to  be  correct,  and  ordered 
and  adjudged  "that  the  amount  of  disburse- 
ments set  forth  In  defendant's  amended  ver- 
ified statement  of  his  disbursements,  to  wit, 
the  sum  of  $27.30,  I>e,  and  the  said  sum  of 
$27.30  Is  hereby,  allowed  as  defendant's  dis- 
bursements herein."  On  Haj  8th  a  notice 
was  served  on  the  defendant,  notifying  him 
that  the  plaintiff  appealed  to  the  circuit 
court  from  the  "final  Judgment  made  and 
entered  In  the  above-named  Justice's  court 
on  the  17th  day  of  April,  1903,  wherein  it 
was  'ordered  and  adjudged  by  the  court  that 
the  amount  of  disbursements  set  forth  In 
defendant's  amended  verified  statement  of 
his  disbursements,  to  wit,  the  sum  of  $27.30, 
be,  and  the  same  Is  hereby,  allowed  as  de- 
fendant's disbursements  herein.'  "  At  the 
bearing  In  the  circuit  court  the  plaintiff  de- 
manded a  retrial  on  the  issues  of  fact  and 
law  as  made  by  the  pleadings  in  the  Jus- 
tice's court.  The  circuit  court  ruled  that 
the  appeal  was  from  the  taxation  of  costs 
merely,  and  refused  a  retrial.  The  plaintiff 
declined  further  to  insist  upon  or  prosecute 
his  objections  to  the  cost  bill,  and  it  was 
thereupon  ordered  and  adjudged  "by  the 
court  that  the  Judgment  of  the  Justice's 
court  as  hereinbefore  described  [the  one 
rendered  on  April  17tb]  be,  and  the  same  is 
hereby,  affirmed;  that  the  defendant  have 
and  recover  of  and  from  the  plaintiff  and  J. 

A.  Baker,  his  surety  on  appeal,  the  sum  of 
$27.30  taxed  and  allowed  by  said  Justice's 
court  as  defendant's  costs  and  disburse- 
ments, and  the  further  sum  of  $7.oO  as  the 
costs  and  disbursements  of  this  action  in 
this  court"  From  this  Judgment  the  plain- 
tiff appeals. 

B.  F.  Bonbam  and  Carey  F.  Martin,  for 
appellant.  Samuel  T.  Richardson  and  W. 
Ellis  Richardson,  for  respondent. 

BEAN,  J.  (after  stating  the  facts).  Plaln- 
tlfC's  motion  for  a  retrial  of  the  issues  as 
made  by  the  pleadings  in  the  Justice's  court 
was  properly  denied.  A  final  Judgment,  so 
far  as  the  merits  of  the  case  were  concerned, 
was  made  and  entered  March  ICth.  The  ai> 
peal  was  not  taken  until  the  8th  of  the  fol- 
lowing May — more  than  30  days  thereafter, 
and  not  within  the  time  provided  by  statute. 

B.  &  C.  Comp.  {  2239.  A  Judgment  is  final 
for  the  purpose  of  an  appeal  when  it  deter- 
mines the  rights  of  the  parties.  State  v.  Se- 
curity Sav.  Co.,  28  Or.  410.  43  Pac.  1C2. 
The  Justice's  court  by  the  Judgment  of  March 
ICth  finally  determined  the  rights  of  the 
parties  before  it,  so  far  as  the  merits  of 
tb6  case  were  concerned.  It  then  decided 
tbat  the  plaintiff  had  failed  to  sustain  the 
Issues  of  his  complaint  by  his  testimony,  dis- 
inissed  the  action,  and  entered  Judgment 
against  the  plaintiff  for  costs  and  disburse- 


ments; and  this  was  a  final  Judgment.  The 
controversy  over  the  disbursements  did  not 
delay  the  entry  of  the  Judgment,  nor  did  the 
final  decision  of  that  question  amount  to  a 
modification  of  the  Judgment,  or  extend  the 
time  in  which  to  appeal.  Wilson  v.  Palmer, 
75  N.  Y.  250;  Hewitt  T.  City  Mills,  136  X. 
Y.  211,  32  N.  E.  768.  The  costs  were  but  a 
mere  incident  to  the  Judgment.  The  pro- 
ceedings subsequent  to  its  rendition  were 
merely  for  the  purpose  of  ascertaining  the 
amount  of  the  disbursements  to  which  the 
defendant  was  entitled,  and  they  did  not 
alter,  modify,  or  affect  the  Judgment  in  any 
way.  The  fact  that  the  Justice  seems  pre- 
maturely to  have  entered  In  the  Judgment 
the  amount  of  the  disbursements,  as  shown 
by  the  cost  bill  first  filed  before  the  objec- 
tions thereto  had  been  disposed  of,  cannot 
In  any  way  affect  the  question.  The  appeal, 
although  not  probably  so  intended,  merely 
operated  to  bring  up  for  review  the  Judg- 
ment of  the  Justice's  court  taxing  costs,  and 
on  such  an  appeal  the  original  Judgment  can- 
not be  attacked  or  reviewed.  Purvis  v.  Kro- 
ner, 18  Or.  414,  23  Pac.  260.  It  is  true  there 
is  in  the  record  no  formal  motion  to  retax 
costs  in  the  Justice's  court,  but  the  docket 
entry  shows  that  the  question  was  disposed 
of  by  that  court  sitting  in  a  Judicial  ca- 
pacity, both  parties  to  the  litigation  appear- 
ing, and  it  is  from  the  Judgment  rendered  on 
such  hearing  that  the  appeal  was  taken. 

It  has  been  suggested  that  an  appeal  would 
not  lie  from  the  taxation  of  disbursements  in 
a  Justice's  court,  and  therefore  the  circuit 
court  was  In  error  in  afilrming  the  Judgment 
of  that  court  in  relation  to  the  taxation  of 
costs.  The  Justice's  Code  contains  no  spe- 
cial provisions  for  the  taxation  of  disburse- 
ments, but  sections  2200,  2237,  B.&  C.Gomp., 
would  seem  to  make  the  genera]  statute  in 
relation  to  the  taxation  of  disbursements  In 
courts  of  record  applicable  to  Justice's  eoiuts. 
This  question  was  not  discussed  in  the 
briefs,  and  was  not  particularly  urged  at  the 
argument,  nor  is  it  very  material  in  this 
case,  as  the  plaintiff  was  not  seeking  by  the 
appeal  to  review  the  Judgment  of  the  Jus- 
tice's court  in  the  matter  of  the  taxation  of 
costs,  and  makes  no  question  about  its  cor- 
rectness. 

Judgment  affirmed. 


McPARLANB  v.  McFARLANB. 
(Supreme  Court  of  Oregon.    Aug.  8,  1904.) 

JUnOMENTS— DEFAULT— A  PIT,ICATI0NS  TO  OPEN 

— DISCBETION  OF  TWAL  COUBT— EB- 

BONEOU8     EXERCISE. 

1.  The  discretion  accorded  the  trial  court  by 
B.  &  C.  Comp.  !S  ]ft:{.  in  allowing  niisweru  or 
replies  to  be  made  after  the  time  limited  by  the 
Code,  is  leRal  discretion,  to  be  exercised  in  con- 
formity with  the  spirit  of  the  law  and  in  a 
manner  to  subserve,  and  not  to  defeat,  the  ends 
of   siibstantial   justice. 

2.  After  the  entr,v  of  a  decree  for  divorce, 
procured  upon  service  by  publication,  plaintiff  ^ 
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petitioned  the  court  for  a  modification  of  the 
original  decree  and  for  alimony,  attorneys'  fees, 
allowances  for  support  of  children,  and  costs, 
in  pursuance  of  which  a  citation  to  show  cause 
was  issued  to  defendant.  Defendant  appeared 
specially,  and  challenged  the  jurisdiction  of  the 
court,  both  a3  to  person  and  subject-matter, 
and,  on  his  contentions  being  overruled,  refused 
to  plead  further,  suffered  default,  and  appealed. 
On  appeal  he  secured  a  reversal  in  part  and 
a  remand  to  the  trial  court,  where  he  promptly 
made  application,  under  B.  &  C.  Comp.  §  103, 
providing  that  the  court,  in  its  discretion,  may 
allow  an  answer  to  be  made  after  the  time  lim- 
ited by  the  Code,  to  be  permitted  to  answer  and 
tender  an  answer,  setting  up  a  good  defense. 
Beld  that,  the  proceedings  on  defendant's  part 
having  been  taken  in  good  faith,  and  in  order 
to  present  his  opposition  to  the  proceedings  in 
the  most  advantageous  manner,  the  court  should 
have  permitted  him  to  answer  to  the  merits, 
although  he  was  in  part  mistaken  in  his  view  of 
the  law,  when  he  suffered  default  and  took 
an  appeal. 

Appeal  from  Circuit  Court,  Marlon  County; 
R,  P.  Boise,  Judge. 

Suit  by  Elizabeth  McFarlane  against  A. 
McFarlane.  From  the  decree  rendered,  de- 
fendant appeals.    Reveraed. 

The  plaintiff,  Elizabeth  McFarlane,  on 
February  24, 1899,  commenced  a  suit  against 
defendant  for  divorce,  and,  having  procured 
service  of  summons  by  publication,  tooli  a 
decree  for  dlTorce,  a  third  of  his  teal  prop- 
erty, the  care  and  custody  of  the  minor  chil- 
dren, and  for  costs  and  disbursements.  Sub- 
sequently, on  February  5,  1903,  It  being  as- 
certained that  personal  service  could  be  bad 
on  the  defendant,  plaintiff  petitioned  the 
court  for  a  modiflcatlon  of  the  original  de- 
cree, and  for  alimony,  attorney's  fees,  an  al- 
lowance for  the  support  of  the  minor  chil- 
dren, and  costs  in  the  original  suit,  in  pur- 
suance of  which  a  citation  was  issued  to 
the  defendant,  requiring  him  to  appear  and 
show  cause  why  the  prayer  of  the  petition 
should  not  be  granted.  The  defendant  ap- 
peared specially,  and  challenged  the  juris- 
diction of  the  court,  both  as  to  the  person 
and  the  subject-matter.  The  trial  court, 
however,  maintained  jurisdiction,  and,  the 
defendant  refusing  to  plead  further,  a  de- 
fault was  entered  against  him,  and  a  decree 
rendered  In  accordance  with  the  prayer  of 
the  petition.  The  defendant  appealed  from 
such  decree  to  this  court,  where  he  was  in 
part  successful,  it  being  held  that  the  plain- 
tiff was  entitleid  in  such  supplementary  pro- 
ceeding to  a  modiflcatlon  of  the  original  de- 
cree in  so  far  only  as  it  pertained  to  an  al- 
lowance for  the  support  of  the  minor  chil- 
dren, but  that  the  court  was  without  juris- 
diction therein  to  grant  alimony,  attorney's 
fees,  or  costs  in  the  original  suit.  McFar- 
lane v.  McFarlane,  43  Or.  477,  73  Pac.  203, 
75  Pac.  139.  Without  entering  a  final  de- 
cree, however,  the  case  was  remanded  to 
the  trial  court  for  such  other  proceedings  as 
might  be  found  necessary,  not  inconsistent 
with  the  opinion  rendered.  When  the  man- 
date went  down,  the  defendant  very  prompt- 
ly appeared,   and  moved  the  court  to  set 


aside  the  default,  with  leave  to  answer,  bas- 
ing the  motion  upon  certain  affidavits,  with 
which  an  answer  to  the  merits  on  the  sup- 
plementary petition  was  tendered.  This  mo- 
tion having  been  denied,  and  a  decree  ren- 
dered granting  an  allowance  for  the  support 
of  the  minor  children,  defendant  again  ap- 
peals. 

P.  H.  D'Arcy  and  Geo.  G.  Bingham,  for 
appellant.  Carey  F.  Martin  and  W.  M.  Kai- 
ser, for  respondent. 

WOLVERTON,  J.  (after  stating  the  facts). 
The  sole  question  presented  for  our  consid- 
eration is  whether  the  circuit  court  erred  in 
denying  defendant's  motion  to  open  np  the 
default,  and  for  leave  to  file  an  answer  to 
the  merits.  The  application  comes  withhi 
the  first,  rather  than  the  last,  clause  of  sec- 
tion 103,  B.  &  O.  Comp.,  the  purpose  of  the 
defendant  being  to  be  relieved  of  a  default 
in  failing  to  answer,  and  to  be  allowed  to 
answer  after  the  time  limited  by  the  Code, 
and  not  to  be  relieved  of  a  decree  entered 
against  him  through  his  mistake,  inadver- 
tence, surprise,  or  excusable  neglect.  The 
decree  formerly  rendered  had  been  vacated 
on  the  appeal,  and  nothing  remained  in  the 
record  but  an  entry  of  default  against  the 
defendant,  and  the  purpose  of  the  motion 
was  to  get  rid  of  tliis,  and  to  t>e  allowed  to 
answer  to  the  merits,  after  the  time  for  an- 
swering had  expired.  The  case  is  not  widely 
different  from  that  where  simple  default, 
not  a  judgment  or  decree,  has  been  entered 
against  a  jmrty  who  has  failed  to  appear 
when  served  with  a  summons,  and  he  ap- 
plies to  be  let  in  to  answer  to  the  merits, 
the  defendant  here  occupying  the  more  par- 
donable position.  Ordinarily,  if  he  presents 
reasonable  grounds  excusing  his  default,  the 
courts  are  liberal  in  granting  relief,  for  the 
policy  of  the  law  is  to  afford  a  trial  upon  the 
merits  when  it  can  be  done  without  doing 
violence  to  the  statute  and  established  rules 
of  practice  that  have  grown  up  promotive 
of  the  regular  disposition  of  litigation.  It 
was  the  purpose  of  counsel,  by  adopting  the 
course  pursued,  to  present  two    questions: 

(1)  That  the  court  had  no  jurisdiction  of 
the  person  because  of  the  supposed  defect 
in  the  service  of  summons  in  the  original 
cause,  consequently  that  it  could  have  no 
jurisdiction  in  the  supplementary  proceed- 
ing, such  proceeding  being  based  largely  up- 
on the  hypothesis  that  a  valid  decree  of  di- 
vorce had  been  previously  rendered:    and 

(2)  that  the  court  did  not  have  jurisdiction  to 
grant  the  particular  relief  demanded.  In 
doing  this  it  Is  further  manifest  that  they 
desired  to  avoid  any  adverse  effect  that  a 
general  appearance  might  have  had,  either 
in  the  original  or  supplementary  cause,  In 
conferring  Jurisdiction  of  the  person  or  of 
the  subject-matter.  There  was  at  the  time 
of  entering  the  special  appearance  a  Judg- 
ment of  department  No.  1  of  the  circuit  court 
of  Marion  county  in  their  favor  upon  the 
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first  qaestloD,  although  subsequently  revers- 
ed (McFarlane  t.  Comelius,  43  Or.  613,  73 
Pac.  325,  74  Pac.  468),  and  as  to  the  second 
they  were  successful  In  part  upon  the  appeal. 
It  is  apparent,  therefore,  that  counsel  were 
acting  In  good  faith,  according  to  their  best 
Judgment,  and  they  were  not  without  plausi- 
ble reason  for  resisting  a  general  appear- 
ance. It  was  not  an  insuperable  barrier  to 
excusing  their  default  that  they  were  un- 
successful in  maintaining  their  position  to 
the  fullest  extent,  while,  upon  the  other 
hand,  the  fact  that  they  were  successful  in 
part  affords  persuasive  and  fair  argument 
why  they  should  be  relieved.  Counsel  have 
a  legal  right  to  present  their  causes  upon 
grounds  of  their  own  choosing,  and  to  employ 
all  fair  and  honorable  tactics  and  strategy 
to  bring  them  to  a  successful  issue.  By 
tactics  and  strategy  we  do  not  mean  trickery 
or  deception,  or  the  adoption  of  any  meas- 
ures calculated  to  defraud  or  overreach  the 
adversary,  and  thereby  to  thwart  or  pervert 
jostlee;  but  rather  their  privilege  to  call  to 
their  aid  all  recognized  rules  of  law  and 
practice  most  advantageous  to  the  mainte- 
nance of  their  course.  That  they  may  at 
times  mistake  the  law,  the  rules  of  practice, 
or  the  application  of  either,  is  not  to  the 
purpose,  for,  if  counsel  were  always  right, 
and  always  agreed  upon  such  matters,  there 
would  be  but  Uttle  use  for  courts  of  justice, 
except  as  triers  of  fact.  When,  however, 
they  have  acted  conscientiously,  and  in  per- 
fect good  faith,  in  the  course  pursued  to- 
ward the  court  and  the  opposing  parties  liti- 
gant, and  have  reasonable  grounds  upon 
which  to  base  their  Judgment,  It  does  not 
stand  to  reason  tliat  thoy  or  their  clients 
should  be  punished  or  suffer  because  it  sub- 
sequently develops  by  Judgment  of  the  court 
that  they  were  mistaken  in  their  views  of 
the  law  and  the  proper  procedure  to  be  adopt- 
ed. 

Now,  without  pursuing  the  matter  further, 
it  is  Insisted  that,  because  counsel  were  mis- 
taken as  a  matter  of  law,  the  court  ought 
not  to  relieve  defendant  of  his  default. 
Every  time,  however,  a  demurrer  is  filed  and 
overruled,  there  is  an  apparent  mistake  on 
the  part  of  counsel  as  a  matter  of  law;  yet, 
if  Interposed  in  good  faith,  courts  do  not 
hesitate  to  grant  leave  to  answer.  Indeed, 
such  is  the  law's  behest  (B.  &  C.  Comp.  § 
101),  and  the  statute  under  which  the  present 
relief  Is  sought  is  strongly  akin  to  that. 
The  delay  here  was  necessarily  larger  than 
in  such  a  case,  but  that  circumstance  does 
not  detract  from  the  force  of  the  argument, 
as  the  course  pursued  was  apparently  the 
only  safe  method  at  the  command  of  counsel 
liy  which  to  save  all  the  questions  desired  to 
be  presented  for  adjudication.  The  defend- 
ant has  a  meritorious  defense,  and  we  are 
called  upon  to  determine  whether  there  was 
an  abuse  of  discretion  in  the  trial  court  in 
denying  his  motion.  The  discretion  accord- 
ed is  one  governed  and  controlled  by  legal 


principles — "a  legal  discretion,"  as  was  said 
in  Thompson  v.  Connell,  31  Or.  231.  235,  48 
Pac.  407,  65  Am,  St  Rep.  818,  "to  be  ex- 
ercised in  conformity  with  the  spirit  of  the 
law,  and  in  a  manner  to  subserve,  and  not 
to  defeat,  the  ends  of  substantial  Justice." 
Taking  into  account  the  viewpoint  of  coun- 
sel, acting  honestly  and  from  conscientious 
motives,  as  it  is  very  apparent  they  did, 
that  the  course  pursued  was  the  only  way 
by  which  questions  deemed  vital  to  their 
defense  could  be  most  effectively  presented, 
and  their  right  to  have  the  law  finally  de- 
termined upon  the  theory  adopted,  it  not 
being  trivial  or  frivolous,  and  there  being 
plausible  reason  and  authority  for  Its  sup- 
port, we  are  of  the  opinion  that  the  motion 
ought  to  have  been  granted,  and  that  there 
was  error  in  the  exercise  of  the  legal  discre- 
tion accorded  to  the  court  in  such  matters 
in  denying  It.  In  support  of  these  views 
and  the  conclusions  here  reached,  see  Bax- 
ter V.  Chute  (Minn.)  52  N.  W.  370,  86  Am. 
St.  Rep.  633;  Whereatt  t.  Ellis  (Wis.)  85 
M.  W.  314,  6  Am.  St.  Rep.  164. 

The  decree  of  the  trial  court  will  therefore 
be  reversed,  and  the  cause  remanded,  with 
directions  to  allow  the  motion  to  set  aside 
the  default  of  defendant  in  the  supplemen- 
tary proceeding,  with  leave  to  file  his  onswer 
tendered  to  the  merits,  and  for  such  other 
proceedings  as  may  seem  proper. 

Reversed. 


RICE  FISHERIES  CO.  et  al.  v.  PACIFIC 
REALTY  CO.  et  al. 

(Supreme    Court    of    Washington.      Aug.    3, 
1904.) 

LANDI.OBD— WRONGFUL  REMOVAL  OF  PERSONAL 
PROPERTY— ACTION  FOB  DAMAOES— INSTRUC- 
TION—POLL  OF  JCBY— QUKSTION  BY  JUROR— 
RIGHT  TO  CHAKOE   VOTE— APPEAL— STATUTES. 

1.  Under  Sess.  Laws  1903,  p.  285.  c.  148,  i 
1,  providing  that  judgment  in  conformity  with 
the  verdict  shall  be  entered  immediately,  and 
that,  if  motion  for  a  new  trial  be  seasonably 
filed,  execution  shall  not  issue  until  the  motion 
is  determined,  when  a  motion  for  a  new  trial 
hnK  been  filed  in  time  a  judgment  is  not  of  final 
effect  until  the  motion  is  determined. 

2.  The  time  for  tnking  an  appeal  begins  to 
run  from  the  date  of  the  order  denying  a  mo- 
tion for  a  new  trial,  and  hence,  when  taken 
within  00  days  after  the  determination  by  the 
court  of  a  motion  for  a  new  trial,  seasonably 
filed,  is  in  time. 

3.  Afiidavits  in  support  of  a  motion  for  a  new 
trial,  which  are  not  embodied  in  a  bill  of  ez- 
cei)tion8  or  statement  of  facts,  cannot  be  con- 
sidered on  appeal. 

4.  In  an  action  to  recover  damnKes  for  injury 
to  personal  property,  the  complaint  allej^ed  that 
the  plaintiffs  were  on  a  certain  date  the  owners 
and  in  posses-sion  of  certain  buildings,  and  own- 
ers of  certain  personal  property  in  the  build- 
ings  and  on  the  adjoining  jn'onnds;  and  that 
on  the  day  mentioned  defendants  unlawfully 
took  possession  of  all  the  property,  and  con- 
verted it  to  their  own  use.  Ilrtd,  that  a  charge 
that,   if    the   relation   of   landlord   and   tenant 


K  1.  See  Appeal  »nd  Error,  vol.  2,  Cent.  Olc.  11 
431,  1895. 
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existed,  then  plaintiffs  would  be  entitled  to  10 
dajs'  notice,  in  order  to  determine  tbeir  rights 
to  the  property,  and,  unless  the  notice  was  giv- 
en, plaintiffs  would  have  the  right,  under  cer- 
tain conditions,  to  recover,  was  not  erroneous; 
the  presumption  under  the  allegations  of  the 
complaint  being  that  plaintiffs'  occupancy  of  the 
buildings  was  rightful,  and  consequently  the 
occupancy  of  the  grounds  on  which  the  build- 
ings stood  was  also  rightful. 

5.  Where  a  tenant  is  in  rightful  occupancy  of 
buildings  and  other  personal  property,  and  the 
owner  of  the  land  on  which  they  are  situated 
wrongfully  removes  the  buildings  and  other 
chattels,  he  is  liable  to  the  tenant  for  the  re- 
sulting damage,  notwithstanding  the  removal 
was  not  done  maliciously  or  wantonly. 

6.  A  verdict  on  conflicting  evidence  will  not 
be  disturbed  on  appeal. 

7.  Ballinger's  Ann.  Codes  «c  St.  §  5012,  pro- 
viding that  when  the  jury  is  polled,  in  case  10 
of  the  jurors  do  not  answer  in  the  affirmative 
that  the  verdict  returned  is  the  verdict  of  each, 
the  jury  shall  be  returned  to  the  jury  room  for 
further  deliberation,  does  not  require  the  jury 
to  be  immediately  sent  back  when  10  of  the 
Jurors  do  not  answer  in  the  affirmative. 

8.  Where  the  jury  is  polled,  and  less  than  the 
requisite  number  answer  in  the  affirmative  that 
the  verdict  returned  is  the  verdict  of  each,  more 
than  one  poll  may  be  taken  when  the  court 
believes  a  mistake  has  been  made,  or  is  in- 
formed by  a  juror  that  he  desires  to  change  his 
vote. 

9.  Where,  on  the  return  of  a  verdict,  the  ju- 
rors were  polled,  and  less  than  the  requisite 
number  answered  in  the  affirmative  as  to  the 
verdict  returned  being  the  verdict  of  each,  the 
fact  that  a  whispered  conversation  occurred 
between  the  jurors,  after  which  one  of  the  jurors 
changed  his  vote  from  negative  to  affirmative, 
is  not  of  itself  sufficient  to  show  that  improper 
influences  were  brought  to  bear  on  the  juror, 
there  being  nothing  in  the  record  to  show  what 
was  said. 

10.  Where  both  parties  agreed  that  when  the 
jury  agreed  on  a  verdict  the  court  should  re- 
ceive it  in  the  absence  of  respective  counsel, 
and  in  receiving  the  verdict  it  apiwared  from 
the  poll  of  the  jury  that  less  than  the  ivquisite 
number  answered  in  the  affirmative  that  the  ver- 
dict returned  was  the  verdict  of  each,  wliere- 
upou  one  of  the  jurors  asked  the  court  if  he 
might  change  his  vote,  and  the  court  answered 
that  be  could  if  he  had  made  a  mistake,  the  an- 
swer was  correct,  and  the  incident  was  not  prej- 
udicial to  the  rights  of  the  parties. 

Appeal  from  Superior  Court,  Whatcom 
County;   Jere  Neterer,  Judge. 

Action  by  the  Rice  Fisheries  Company 
and  others  against  the  Pacific  Realty  Com- 
pany and  others.  From  a  judgment  for 
plaintiffs,  defendants  appeal.    Affirmed. 

Kerr,  McCord  &  Craven,  for  appellants. 
Crites  &  Romaine,  for  respondents. 

HADLEY,  J.  Respondents  brought  this 
suit  against  appellants  to  recover  alleged 
damages  for  Injury  to  personal  property  and 
also  to  their  business  of  salting  and  smok- 
ing fish.  The  complaint  alleges  that  respond- 
ents were,  on  the  12th  day  of  December, 
1902,  the  joint  owners,  and  that  the  respond- 
ent Rice  Fisheries  Company  was  In  the  pos- 
session, of  certain  frame  buildings  kno^vu  as 
"Sutherland  Fish  Company's  Smokehouses," 
In  the  city  of  Falrhaven;  that  they  were 
also  the  joint  owners  of  a  large  amount  of 
other  personal  property  located  In  said 
smokehouses  and  on  adjoining  grounds,  con- 


sisting of  barrels,  tierces,  rats,  tanks,  box 
sbooka,  half  barrels,  saltpeter,  kits,  pails, 
and  other  personal  property;  that  all  of  said 
property.  Including  the  buildings,  was  of  the 
value  of  $1,500;  that  on  said  date  the  appel- 
lants, acting  together,  maliciously,  wrong- 
fully, unlawfully,  and  by  force  took  posses- 
sion of  all  of  said  property,  and  broke,  dam- 
aged, destroyed,  and  converted  it  to  their 
own  use;  that  by  reason  of  the  destruction 
of  said  property  respondents  were  also  dam- 
aged in  their  business.  Damages  are  de- 
manded in  the  sum  of  $2,000.  The  answer 
is  a  general  denial.  A  trial  was  had  before 
the  court  and  a  Jury,  resulting  in  a  verdict 
for  respondents  In  the  sum  of  $500.  The 
court  withdrew  from  the  consideration  of  tlie 
Jury  the  issue  as  to  damage  to  reapondent>' 
business  for  the  stated  reason  that  there  was 
no  evidence  upon  that  subject  Api^llanta' 
motion  for  new  trial  was  denied.  Judgment 
was  entered  upon  the  verdict,  and  this  ajh 
peal  is  from  the  Judgment. 

Respondents  moved  to  dismiss  the  appeal 
for  the  alleged  reason  that  the  notice  of  ap- 
peal was  neither  served  nor  filed  within  the 
time  limited  by  law.  The  Judgment  was 
entered  on  the  24th  day  of  June,  1903,  and 
the  notice  of  appeal  was  served  and  filed 
on  the  3d  day  of  October,  1903.  It  is  true 
the  appeal  was  taken  more  than  90  days 
after  the  date  of  the  Judgment,  but  the  mo- 
tion for  new  trial,  which  was  seasonably 
served  and  filed,  was  not  acted  upoa  by  the 
court  until  September  26, 1903.  By  the  terms 
of  section  1,  c.  148,  p.  285,  Sess.  Laws  19f6, 
Judgment  in  conformity  with  the  verdict 
shnll  be  entered  immediately  as  was  done  in 
this  case.  It  Is,  however,  provided  in  the 
same  section  that,  If  a  motion  for  new  trial 
shall  be  seasonably  filed,  execution  shall  not 
isstie  upon  the  judgment  until  the  motion 
shnll  be  determined.  Construing  said  sec- 
tion in  connection  with  other  statutory  pro- 
visions, this  court  held  in  State  ex  rel.  Pay- 
son  V.  Chapman,  70  Pac.  525,  that,  when  a 
motion  for  new  trial  has  been  filed  within 
time,  a  judgment  is  not  of  final  effect  until 
the  motion  is  determined,  and  that  the  time 
for  taking  an  appeal  begins  to  run  from 
the  date  of  the  order  denying  the  motion  for 
new  trial.  This  appeal  was  therefore  taken 
within  the  time  limited  by  law.  The  motion 
to  dismiss  the  appeal  is  denied. 

Respondents  also  move  to  strike  from  the 
transcript  certain  aflldavits  purporting  to  be 
in  support  of  the  motion  for  new  trial,  for 
the  reason  that  the  same  are  not  embodied 
in  a  bill  of  exceptions  or  statement  of  facts. 
It  has  been  frequently  held  by  this  court 
that  such  affidavits  are  In  the  nature  of  evi- 
dentiary matter,  and  must  be  certified  by  the 
trial  court  as  a  part  of  the  record,  and  as 
containing  facts  which  were  considered  by 
the  court  below,  in  order  to  entitle  them  to 
consideration  here.  Chevalier  &  Co.  v.  AVil- 
son,  30  Wash.  227,  70  Pac.  487;  Ortggs  v. 
MacLeau   (Wash.)   74  Pac.   3(50;    Shuey   r. 
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Holmes,  27  Wash.  489,  67  Pac.  1096.  The 
motloa  to  strike  the  affidavits  Is  granted. 

It  is  assigned  by  appellants  that  the  court 
erred  in  instructing  the  Jury  that,  if  they 
found  that  the  relation  of  landlord  and  ten- 
ant existed  between  the  Rice  Fisheries  Com- 
pany and  Paciflc  Realty  Company,  then  the 
former  company  would  be  entitled  to  10  days' 
notice,  in  order  to  determine  its  right  of  oc- 
cupancy, and,  imless  such  notice  was  given, 
it  would  have  the  right,  under  certain  con- 
ditions, to  recover.  The  theory  upon  which 
this  instruction  is  assailed  is  that  the  ques- 
tion of  the  right  of  respondents  to  possession 
of  the  realty  upon  which  the  buildings  in 
controversy  were  located  is  not  an  Issue  un- 
der the  pleadings.  We  think  it  must  be  pre- 
sumed from  the  allegations  of  the  complaint 
that  the  respondents'  occupancy  of  the  build- 
ings where  they  stood  was  at  the  time  a 
rightful  occupancy.  No  other  theory  would 
sustain  the  allegation  that  appellants  wrong- 
fully took  possession  of  the  buildings.  If 
the  occupancy  of  the  buildings  as  they  then 
stood  was  rightful,  then  It  must  follow  that 
the  occupancy  of  the  ground  upon  which  they 
stood  was  also  rightful.  Appellants'  general 
denial  put  that  fact  in  issue.  i£videuce  up- 
on the  matter  of  notice  or  lack  of  notice  to 
quit  was  therefore  competent  as  bearing  up- 
on the  question  of  rightful  or  wrongful  pos- 
session, and  correspondingly  upon  the  right 
or  wrong  of  appellants  in  taking  possession 
and  removing  the  property  from  the  lands. 
The  criticized  instruction  submitted  the  is- 
sue raised  by  that  evidence,  and,  for  the  rea- 
sons stated,  was  not  erroneous. 

Errors  are  urged  upon  the  court's  refusal 
to  give  several  requested  instructions  to  the 
effect  that  the  only  theory  upon  which  re- 
spondents could  recover  was  that  appellants 
maliciously  and  wantonly  injured  aud  de- 
stroyed the  property,  and  that  the  burden 
was  upon  respondents  to  show  that  it  was 
80  done.  It  Is  true  the  complaint  charges 
that  appellants  acted  maliciously,  but  It  also 
charges  them  with  acting  wrongfully  and 
unlawfully.  Proof  of  a  mere  wrongful  or 
unlawful  injury  to  the  property  was,  there- 
fore, in  support  of  the  complaint,  even 
though  the  element  of  maliciousness  were 
wanting.  If  respondents'  occupancy  of  the 
buildings  was  at  the  time  a  rightful  one  by 
reason  of  tenancy,  then  it  was  wrongful  and 
unlawful  for  api)ellant8  to  forcibly  remove 
the  buildings  and  other  property,  even  though 
It  was  not  done  maliciously  or  wantonly,  and 
for  resulting  damage  in  such  case  appellants 
must  be  liable.  We  think  the  court  did  not 
err  in  refusing  the  requested  instructions, 
and  we  tielieve  the  jury  were  fully  and  fairly 
instructed  as  to  the  law  of  the  case. 

It  is  next  assigned  that  error  was  commit- 
ted in  overruling  the  motion  for  new  trial. 
So  far  as  evidence  in  support  of  the  verdict 
is  concerned,  there  was,  we  think,  testimony 
to  sustain  it,  and,  the  conflicting  features  hav- 
ing been  settled  by  the  Jury,  we  shall  not 


disturb  the  verdict  on  that  ground.  It  is, 
however,  claimed  that  a  new  trial  should 
have  been  granted  for  alleged  irregularities 
occurring  at  the  time  the  jury  returned  to 
the  court  to  announce  their  verdict.  The 
affidavits  having  been  stricken  from  the  rec- 
ord, our  examination  of  this  matter  is  con- 
fined to  what  appears  in  the  statement  of 
facts  In  a  statement  prepared  by  the  court 
himself,  and  designated  "Supplemental  State- 
ment," but  attached  to  the  original  statement 
of  facts,  and  certified  with  it.  That  state- 
ment shows  that  it  was  agreed  by  counsel 
for  both  parties  that  when  the  Jury  should 
agree  upon  a  verdict  the  court  should  receive 
It  in  the  absence  of  respective  counsel.  Aft- 
er a  time  the  Jury  reported  an  agreement  up- 
on a  verdict,  and,  as  they  were  about  to 
return  to  the  courtroom,  one  of  respondents' 
attorneys  entered  the  room,  appellants'  at- 
torneys being  absent.  After  the  jurors  had 
taken  their  places  In  the  jury  box,  the  court 
Inquired  if  they  had  agreed  upon  a  verdict. 
The  foreman  replied  in  the  affirmative,  and 
passed  the  verdict  to  the  court.  The  clerk, 
by  direction  of  the  court,  read  the  verdict, 
and  Immediately  afterwards  the  court  asked 
if  it  was  the  verdict  of  each  one,  to  which  the 
response  came,  "It  Is,"  and  possibly  some 
juror  said,  "It  is  not."  Thereupon  the  court 
ordered  the  jury  polled,  as  is  customary  in 
said  court  when  a  verdict  is  received  in  the 
absence  of  attorneys  In  the  case.  On  being 
polled,  nine  Jurors  replied  in  the  affirmative 
and  two  in  the  negative  (the  cause  by  con- 
sent having  been  tried  by  eleven  Jurors). 
The  court  then  ordered  the  jury  {wlled  again, 
thinking  a  mistake  might  have  been  made 
by  some  juror.  The  result  was  the  same  as 
before.  The  court  then  stated,  in  substance, 
that  the  jui-y  had  no  business  to  announce 
that  it  had  agreed  upon  a  verdict  when  it 
had  not  so  agreed,  adding,  "This  is  no  ver- 
dict," and  further  stating  that  they  bad  been 
plainly  instructed  that  it  was  necessary  for 
ten  to  agree  before  they  could  return  a 
verdict.  T^e  court  then  turned  to  examine 
the  statutes,  and  about  this  time,  or  possibly 
just  as  the  second  poll  was  being  taken  or 
commenced  (as  to  that  the  court  is  not  posi- 
tive), one  juror  who  had  voted  in  the  negative 
stated  that  he  would  like  to  say  a  word,  if 
it  was  proper  to  do  so,  or  words  to  that  ef- 
fect; whereupon  the  court  promptly  inform- 
ed him  that  no  statement  was  proper.  About 
this  time  the  same  Juror  asked  if  he  could 
change  his  vote,  to  which  the  court  replied, 
"If  you  have  made  a  mistake,"  or  words  to 
that  effect.  The  court  thereupon  directed  the 
jury  to  be  polled  again,  and  upon  doing  so 
ten  jurors  responded  in  favor  of  the  ver- 
dict, the  aforesaid  juror  voting  "Yes,"  In- 
stead of  "No,"  as  theretofore,  and  one  other 
Juror  at  all  times  voting  "No."  Thereupon 
the  verdict  was  ordered  filed  in  the  presence 
of  the  jury,  and  the  Jury  were  discharged. 
The  court  further  stated  that  the  time  con- 
sumed in  the  foregoing  proceedings  was  only 
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sufficient  for  the  doing  of  the  things  above 
enumerated  in  their  consecutive  order  with- 
out any  appreciable  Intermission.  The  court 
believes  that  after  the  first  poll  of  the  Jury 
some  of  the  jurors  sitting  next  to  the  said 
juror  who  changed  his  vote  said  something 
to  him  by  way  of  whispering,  prior  to  his 
asliing  permission  to  change  his  vote.  This 
fact  was  not  observed  by  the  court,  but  from 
swom  statements  of  other  persons  he  is  con- 
vinced that  such  is  the  fact. 

Appellants  contend  that  the  law  provides 
that  if,  upon  a  poll,  a  stifficient  number  of 
jurors  do  not  assent  to  a  verdict,  they  shall 
be  immediately  sent  baclc  to  the  jury  room. 
The  statute  (section  5012,  Ballinger's  Ann. 
Codes  &  St.)  says:  "In  case  ten  of  the  Ju- 
rors do  not  answer  in  the  afflrmalive,  the 
jury  shall  be  returned  to  the  jury  room  for 
further  deliberation."  The  statute  does  not 
say  they  shall  be  immediately  sent  back  to 
the  jury  room,  and  there  is  notliing  in  the 
statute  to  prohibit  more  than  one  poll  if  the 
court  believes  a  mistake  has  been  made,  or 
is  informed  by  a  juror  that  he  desires  to 
change  his  vote.  Each  juror's  vote  must  be 
directed  by  his  own  conscience,  and  is  not 
under  the  control  or  direction  of  the  other 
jurors.  There  seems  to  be  no  good  reason, 
therefore,  why  he  may  not  change  his  vote 
iu  the  presence  of  the  court  and  jury,  under 
the  circumstances  shown  in  this  case,  without 
liaving  to  go  through  the  mere  form  of  go- 
ing back  to  the  jury  room.  There  is  not 
sufficient  showing  that  any  improper  Influ- 
ences were  brought  to  bear  upon  the  juror. 
The  mere  whispering  of  one  juror  to  another 
does  not  of  itself  show  that  he  was  even 
speaking  about  the  verdict.  Whether  a  whis- 
pered conversation  about  the  verdict  under 
the  circumstances  shown  here  would  con- 
stitute prejudicial  error  would  depend  upon 
what  was  said,  and,  since  there  is  nothing 
in  the  record  to  show  what  was  said,  no 
prejudice  appears.  It  is  contended  that  the 
communication  of  the  judge  to  the  jury  in 
the  manner  aforesaid  was  in  the  nature  of 
instructions,  and  should  have  been  made  in 
the  presence  of  appellants  or  their  attorneys. 
What  was  said  by  the  court  was  but  a  reitera- 
tion of  what  he  bad  said  as  to  the  law  in 
his  instructions  given  before  the  retirement 
of  the  jury.  No  new  feature  as  to  the  law 
of  the  case  was  introduced.  He  simply 
stated  what  he  said  in  his  instructions — that 
ten  jurors  must  agree  before  they  could  re- 
turn a  verdict,  and  informed  a  juror,  who 
asked  for  his  own  information,  that  he  could 
cliange  his  vote  if  he  had  made  a  mistake. 
That  a  mistake  had  been  made  seems  evi- 
dent, as  it  will  be  presumed,  under  the  in- 
structions given,  and  without  other  showing, 
that  the  foreman  understood  there  were  ten 
votes  in  the  jury  room  for  the  verdict,  or  he 
would  not  have  reported  that  a  verdict  had 
been  reached.  Counsel  must  know  the  pos- 
sibility of  such  circumstances  arising,  and, 
if  they  voluntarily  consent  for  the  court  to 


receive  a  verdict  in  their  absence,  that  con- 
sent must  carry  with  it  the  understanding 
that  the  court  Is  at  liberty  to  act  as  a  reasona- 
ble and  sensible  man  in  dealing  with  socb 
simple  emergencies  when  they  arise.  He 
should  not  be  left  as  though  be  were  dumb, 
without  privilege  to  open  tils  mouth,  merely 
because  counsel  have  not  happened  to  be  in 
court.  The  orderly  dispatch  of  business  will 
not  permit  that  he  shall  be  thus  narrowly  re- 
stricted. The  juror  asked  a  plain  question, 
which  it  would  have  been  his  right  to  ask 
if  counsel  had  been  present.  The  answer 
of  the  court  was  concise  and  correct  No 
prejudice  to  appellants'  rights  could  have  re- 
sulted therefrom.  The  case  of  State  v.  Ans- 
tln,  6  Wis.  203,  cited  by  appellants,  was  a 
criminal  case.  On  the  first  poll  of  the  jury 
one  juror  answered,  "I  subscribed  the  ver- 
dict." The  court  directed  that  the  question 
be  put  to  the  juror  again,  and  told  him  lie 
must  answer  "Yes"  or  "No."  The  juror  te- 
piled,  "Then  I  will  never  say  'Yes,'  because 
I  subscribed  it."  He  being  further  instruct- 
ed by  the  court  as  to  his  duties  as  a  juror, 
the  question  was  put  to  him  a  third  time, 
and  he  answered,  "Yes."  The  Supreme  Court 
held  that  it  was  evident  that  such  a  donbt 
existed  in  the  Juror's  mind,  which  fact  was 
made  known  to  the  court,  as  made  the  recep 
tion  of  the  verdict  erroneous.  The  holding 
was  dearl.'  right,  particuhirly  iu  a  criminal 
case,  where  the  element  of  reasonable  doubt 
is  always  material.  In  Farrell  v.  Hennesy, 
21  Wis.  G^O,  also  cited  by  appellants,  a  juror 
stated  that  be  consented  to  the  verdict  as  a 
matter  of  accommodation,  but  that  it  was 
against  his  conscience.  It  was  held  that  the 
court  should  have  directed  the  jury  to  retire 
and  reconsider  their  verdict.  No  such  condi- 
tions as  appeared  in  the  Wisconsin  cases  are 
shown  in  the  case  at  bar.  As  far  as  the  rec- 
ord discloses,  the  Juror  acted  voluntarily  as 
bis  conscience  and  Judgment  directed,  and 
with  no  attending  coercive  or  unduly  per- 
suasive circumstances.  It  was  not  error  to 
receive  the  verdict. 
The  judgment  is  affirmed. 

MOUNT  and  ANDERS,  JJ.,  concur. 


Aug.  3. 


KANE  V.  KANE  et  a!. 
(Supreme   Court   of   Washington. 
1904.) 

DIVORCE— JtrBISniCTION—CnANOE  or  VENirS- 
STIPULATION  —  STATEMEIJT  OF  FACTS  — EVI- 
DENCE—StTFFICIEWCT  —  CHALLENGE- WAIVES 
—  BKOPEXING  CASE  —  APPEAL  —  BECOBD  — 
judge's    CEBTIFICATE — STATUTE — COST  BILL. 

1.  Where  the  parties  to  a  suit  for  divorce,  in- 
volving also  the  adjustment  of  property  inter- 
ests, by  stipulation  agreed  to  try  the  case  in 
nnothor  county  in  the  same  judicial  circnit,  hav- 
ing the  same  judge  as  the  county  where  the  suit 
was  brought,  the  stipulation  was,  in  effect. 
a  change  of  ventie,  and  hence  a  legislative 
change,  putting  the  counties  concerned  in  sep- 
arate districts,  l>e{ore  the  trial^  of  the  case,  did 
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not  affect  the  Jurisdiction  of  the  court  to  which 
the  change  was  made. 

2.  In  a  suit  for  divorce  a  cross-complaint  was 
filed  by  the  wife  to  set  aside  an  alleged  fraudu- 
lent conveyance  of  property  to  his  son,  who 
was  subsequently  made  a  cross-defendant.  A 
decree  was  rendered  on  it  for  the  wife,  from 
which  the  son  and  husband  separately  appealed. 
The  statement  of  facts  proposed  by  appellants 
recited  that  the  cause  came  on  for  trial,  "it 
having  been  stipulated  by  the  attorneys  repre- 
senting plaintiff  and  defendant,  as  well  as  de- 
fendants to  the  cross-complaint,  that  the  same 
might  be  tried"  in  the  county  to  which  it  had 
been  changed  by  stipulation  prior  to  the  time  the 
son  was  made  a  party.  Held  to  sufficiently 
show  the  consent  of  the  son  to  try  the  case  in 
the  county  to  which  the  change  was  made. 

3.  A  wife  sued  for  divorce  before  she  hafl 
been  a  resident  of  the  state  a  year,  and,  before 
the  case  was  tried,  the  husband,  who  had  been 
a  resident  a  sufficient  length  of  time  to  maintain 
an  action,  filed  suit  against  the  wife  for  di- 
vorce, and  it  was  stipulated  that  the  two  ac- 
tions should  be  tried  as  one.  After  the  wife 
had  been  a  resident  of  the  state  more  than  a 
year,  she  filed  a  cross-complaint  in  the  hus- 
band's suit,  praying  for  divorce,  among  other 
things,  therein.  Held,  that  the  court  had  juris- 
diction notwithstanding  that  when  the  wife  filed 
her  action  she  had  not  been  a  resident  of  the 
state  a  year,  the  pleadings  showing  that  the 
action  brought  by  the  wife  was  abandoned. 

4.  Where  the  sufficiency  of  the  evidence  in  a 
divorce  case  is  challenged,  and,  on  the  challenge 
b«ing  overruled,  the  party  mailing  it  proceeds  to 
introduce  evidence  in  his  own  behalf,  any  error 
in  the  ruling  is  thereby  cured. 

6.  Permitting  a  party  in  a  divorce  proceeding, 
after  challenge  to  the  sufficiency  of  the  evidence 
is  made,  to  reopen  the  case  and  introduce  other 
evidence,  is  not  an  abuse  of  discretion,  it  ap- 
pearing that  the  additional  evidence  consisted 
merely  in  the  formal  introduction  of  answers, 
which  were  already  in  the  case  in  the  form  of 
pleadings. 

6.  An  action  for  divorce  is  triable  de  novo  on 
appeal. 

7.  Where  an  action  is  triable  de  novo  on  ap- 
peal, the  Supreme  Court  must  have  all  the 
evidence  before  it  which  was  before  the  court 
below  in  order  to  so  try  it. 

8.  Under  Ballinger's  Ann.  Codes  &  St.  i 
6060,  providing  that  a  judge's  certificate  to  the 
record  on  appeal  must  recite  that  the  record 
contains  ail  the  facts  which  the  parties  have 
agreed  to  be  all  that  are  material,  a  certificate 
reciting  that  the  record  contains  all  the  evi- 
dence, and  further  reciting  that  it  contains  all 
the  material  evidence,  is  insufficient,  it  appear- 
ing therefrom  that  certain  depositions  were 
read,  but  the  deposition  evidence  not  appearing 
in  the  record. 

9.  A  cost  bill  need  not  be  filed  before  it  ia 
served,  nor  served  before  the  judgment  is  filed. 

Appeal  from  Superior  Conrt,  Douglas 
County;  0.  H.  Neal,  Judge. 

Action  by  Patrick  Kane  against  Elizabeth 
Kane  for  divorce,  James  U,  Kane  and  an- 
other, cross-defendants.  From  a  judgment 
for  defendant,  plaintiff  and  James  L>.  Kane 
separately  appeal.    Affirmed. 

H.  N.  Martin,  for  appellants.  Alfred  E. 
Barnes,  Geo.  A.  Latimer,  and  Alfred  M.  Cra- 
Ten,  for  respondents. 

HADLEY,  J.  This  Is  an  action  for  di- 
vorce, InToIvIug  also  the  adjustment  of  prop- 
erty Interests.    On  or  about  the  Ist  day  of 
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October,  1901,  Patrick  Kane  and  Elizabeth 
Kane  became  husband  and  wife.  Thereaft- 
er, on  March  31,  1902,  the  wife  filed  a  com- 
plaint in  the  superior  court  of  Douglas  coun- 
ty, asking  for  a  divorce  from  the  husband. 
That  action  not  having  been  brought  on  for 
trial,  the  husband  thereafter,  on  the  lath  day 
of  November,  VM2,  filed  a  complaint  in  the 
same  court,  asldng  for  divorce  from  the 
wife.  The  wife  then  filed  an  answer  and 
cross-complaint  to  the  husband's  complaint, 
demanding  a  divorce,  together  with  alimony, 
attorney's  fees,  and  a  division  of  the  prop- 
erty; also  that  certain  alleged  fraudulent 
conveyances  of  the  husband  and  bis  grantee 
should  be  declared  void.  By  leave  of  court 
the  wife  made  Patrick  J.  Kane,  Jr.,  and 
James  L.  Kane  parties  defendant  to  the 
cross-complaint  Said  defendants  are  sons 
of  the  liusband,  and  the  cross-complaint  al- 
leges that  they  are  fraudulent  grantees  for 
the  purpose  of  defeating  the  rights  of  the 
wife  in  the  property  conveyed.  In  the  ac- 
tion brought  by  the  husband,  Issues  as  ten- 
dered by  the  complaint  and  cross-complaint 
were  joined  by  the  several  parties  aforesaid. 
It  was  stipulated  between  the  husband  and 
wife  that  the  separate  actions  for  divorce 
should  be  consolidated  and  tried  as  one  ac- 
tion, but  the  issues  were  really  made  up  un- 
der the  title  of  and  within  the  case  brought 
by  the  husband.  The  husband  charged  the 
wife  witli  cruel  treatment  and  with  other 
unbecoming  conduct.  The  wife  made  like 
charges  against  the  husband,  and  also  char- 
ged that  he  broke  into  her  trunk,  and  took 
from  her,  without  her  consent,  and  appro- 
priated to  his  own  use,  the  sum  of  ^1,800 
in  money;  the  same  being  her  sole  and  sep- 
arate property.  By  stipulation,  and  for  the 
convenience  of  the  imrties,  the  cause  was 
transferred  to  Lincoln  county  for  trial,  where 
it  was  afterwards  tried.  The  trial  was  by 
the  court  without  a  Jury.  Findings  of  facts 
and  conclusions  of  law  were  made,  and  a 
decree  was  entered  thereon,  by  the  terms 
of  which  the  wife  was  granted  a  divorce 
upon  her  cross-complaint,  and  was  awarded 
$1,200  as  permanent  alimony,  together  with 
$200  ns  counsel  fees.  It  is  also  provided  that 
she  shall  recover  from  her  husband  the  fur- 
ther sum  of  $1,800,  which  the  court  fixes  as 
her  Just  and  equitable  portion  of  the  prop- 
erty involved.  The  court  found  tliat  the 
husband  bad  taken  and  appropriated  the 
$1,800,  which  was  the  wife's  separate  prop- 
erty when  the  two  were  married,  and  the 
item  of  $1,800  mentioned  in  the  decree  was 
evidently  based  upon  the  theory  that  the 
money  bad  become  commingled  with  the 
husband's  property,  and  that  a  just  division 
of  the  property  interests  required  that  spe- 
cial account  should  be  taken  of  tliat  money. 
This  doubtless  accounts  for  the  statement 
of  said  sum  as  a  separate  item  in  the  decree. 
The  decree  also  provides  that  the  wife  sliall 
have  a  specific  lien  for  the  total  of  said 
several  amounts,  and  for  costs  upon  the  un- 
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divided  balf  of  certain  described  real  estate. 
It  Is  also  declared  tbat  certain  specified  deeds 
and  conveyances  of  said  real  estate  are  null 
and  void  as  against  the  wife,  and  the  same 
are  canceled  and  set  aside.  The  conveyances 
referred  to  are  three  deeds  executed  by  said 
husband,  Patrick  Kane,  to  his  sou  Patrick 
J.  Kane,  Jr.,  and  also  three  deeds  made  by 
the  latter,  and  executed  two  days  later  than 
the  others,  purporting  to  convey  the  same 
real  estate  to  bis  brother,  James  L.  Kane. 
At  the  trial  the  cross-complaint  was  dis- 
missed as  to  Patrick  J.  Kane,  Jr.,  evidently 
on  the  theory  that  be  has  no  present  real, 
or  even  apparent,  Interest  In  the  property, 
since  he  has  conveyed  it  to  said  James  L. 
Kane.  From  the  decree  the  said  husband, 
Patrick  Kane,  and  said  James  L.  Kane  have 
separately  appealed. 

It  is  assigned  that  the  court  erred  In  over- 
ruling the  motion  for  new  trial  and  In  enter- 
ing Judgment  for  the  reason  that  It  had 
Jurisdiction  neither  of  the  subject-matter 
nor  of  the  persons  of  the  litigants.  In  sup- 
port of  the  contention  on  the  question  of 
Jurisdiction  it  Is  argued  that,  at  the  time 
the  stipulation  was  made  to  try  the  cause 
in  Lincoln  county,  said  county  was  in  the 
same  Judicial  district  with  Douglas  county, 
and  that  Judge  Neal,  who  was  the  Judge  in 
Lincoln  county,  was  also  Judge  In  Douglas 
county,  but  that  by  an  act  of  the  Legisla- 
ture, which  took  effect  thereafter  and  before 
the  trial  of  the  cause,  a  new  Judicial  dis- 
trict was  created,  whereby  said  counties 
were  placed  In  sei)arate  districts.  A  new 
presiding  Judge  was  appointed  for  the  dis- 
trict, which  includes  Douglas  county,  and 
at  the  time  of  the  trial  Judge  Neal  was  not 
the  presiding  Judge  of  the  superior  court  of 
tliat  county.  It  is  therefore  urged  that, 
since  this  action  was  brought  In  Douglas 
county,  the  Judge  of  the  superior  court  of 
Lincoln  county,  not  being  also  the  Judge  in 
Douglas  county,  had  not  Jurisdiction  to  try 
It.  We  believe  the  change  of  districts  did 
not  affect  the  matter  of  Jurisdiction.  If  no 
change  had  been  made.  Judge  Neal,  when 
trying  the  cause  In  Lincoln  county,  would 
Iiave  tried  It  as  the  superior  court  of  that 
county,  and  not  of  Douglas  county.  The 
stipulation  between  the  parties  to  all  Intents 
and  purposes  effected  a  change  of  venue 
to  Lincoln  county.  It  Is,  however,  contended 
in  behalf  of  appellant  James  L.  Kane  that 
he  never  consented  for  the  cause  to  be  tried 
In  Lincoln  county,  the  above-mentioned  stip- 
ulation for  the  transfer  having  been  made 
before  he  was  even  made  a  party  to  the 
cross-complaint.  The  statement  of  facts  pro- 
posed by  appellants  and  certified  by  the  court 
contains  the  following  recital:  "This  cause 
came  on  for  trial  on  the  13th  day  of  July, 
1903,  at  10  o'clock  a.  m.,  before  C.  H.  Neal, 
Judge,  it  having  been  stipulated  by  the  at- 
torneys representing  the  plaintiff  and  de- 
fendant, as  well  as  defendants  to  cross-com- 
plaint;  that  the   same  might  be  tried  at 


Davenport,  Lincoln  county,  Washington,  be- 
fore the  above-named  Judge."  The  above 
statement  certified  In  the  record  sufticieutly 
shows  the  consent  of  appellant  James  L, 
Kane  to  try  the  case  in  Lincoln  county. 

It  is  further  contended  that  the  court  bad 
not  Jurisdiction,  for  the  reason  that  when 
the  action  brought  by  the  wife,  Elizabeth 
Kane,  was  commenced,  she  had  been  a  rest- 
dent  of  this  state  but  about  Ave  or  six 
months.  It  is  true,  Jurisdiction  could  not 
have  been  conferred  by  that  ccKupIaint,  since 
she  had  not  resided  in  this  state  one  year. 
But  it  Is  not  disputed  that  the  husband, 
Patrick  Kane,  bad  been  a  continuoas  resi- 
dent of  this  state  for  many  years  prior  to 
the  time  he  filed  his  complaint,  and  was  then 
a  resident  of  Douglas  county.  He  was, 
therefore,  competent  under  the  law  to  in- 
stitute an  action  for  divorce.  The  wife,  as 
the  defendant  to  the  husband's  complaint, 
had  the  right  to  defend  against  It,  even  by 
way  of  cross-complaint,  and  the  cross-com- 
plaint shown  In  the  record  was  also  filed 
after  she  had  been  a  resident  of  this  state 
for  more  than  one  year.  While  there  was  a 
stipulation  in  terms  declaring  that  the  two 
actions  should  be  tried  as  one,  yet  the  plead- 
ings show  that  the  action  brought  by  the 
wife  was  to  all  Intents  and  purposes  aban- 
doned. Jurisdiction  was  full  and  complete 
in  the  action  that  was  tried. 

It  is  urged  that  the  court  erred  In  refus- 
ing to  sustain  the  challenge  interposed  by  ap- 
pellants to  the  evidence  when  respondent 
Klizabcth  Kane  rested  her  case  in  chief  and 
In  refusing  to  dismiss  the  case.  It  Is  not 
necessary  that  we  should  discuss  the  evi- 
dence or  pass  upon  its  sufiiciency  as  it  stood 
when  the  challenge  and  motion  to  dismiss 
were  made,  for  the  reason  that  appellants 
proceeded  at  once  to  the  introduction  of  evi- 
dence on  their  own  behalf,  and  did  not 
stand  upon  their  challenge  and  motion  to 
dismiss.  This  court  held,  in  Scoland  v. 
Scoland,  4  Wash.  118,  29  Pac.  930,  that  hi 
an  action  for  divorce  although  the  court  may 
have  erred  in  denying  a  motion  to  dismiss 
at  the  close  of  the  plaintiff's  testimony,  yet 
the  error  was  cured  by  the  defendants  there- 
after proceeding  with  the  case.  It  was  held 
that  in  equity  one  must  stand  upon  bis  mo- 
tion to  disiqiss  if  he  would  reap  advantage 
from  it.  It  had  been  previously  so  held  in 
Cattell  ▼.  Fergusson,  3  Wash.  St.  541,  28 
Pac.  750,  which  case  was  followed  In  the 
one  first  above  cited.  Under  that  rule  ap- 
pellants must  be  held  to  have  waived  the 
motion  by  proceeding  to  Introduce  their  own 
evidence. 

It  is  further  Insisted  that  error  was  com- 
mitted In  permitting  respondent  to  reopen 
her  case  after  the  challenge  to  the  stifii- 
clency  of  her  evidence  was  made.  We  think 
the  court  did  not  abuse  its  discretion  In  re- 
opening the  case.  Appellants  were  not  prej- 
udiced thereby.  The  additional  evlilenee 
consisted  of  a  formal  introduction  as  eri- 
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dence  of  the  answers  of  Patrick  J.  Kane, 
Jr.,  and  James  L.  Kane,  to  the  cross-com- 
plaint, which  were  already  in  the  case  in  the 
form  of  pleadings. 

It  is  contended  by  appellants  that  certain 
of  the  material  findings  of  facts  as  made  by 
the  court  are  not  supported  by  the  evi- 
dence. But  it  is  urged  by  respondent  that 
under  the  record  this  court  would  not.  In 
any  event,  be  Justifled  in  disturbing  these 
findings,  for  the  reason  that  It  la  apiMircnt 
from  the  record  that  all  the  evidence  Is  not 
here.  The  certificate  of  the  court  first  re- 
cites that  It  contains  all  the  evidence,  where- 
as It  is  apparent  that  said  recital  is  errone- 
ous, as  the  depositions  of  four  persons  are 
shown  to  liave  been  read  in  evidence,  and 
much  time  was  consumed  by  objections  to 
questions  therein.  The  record  discloses  only 
the  names  of  the  several  persons  whose  dep- 
ositions were  read,  the  numbei-s  of  the  sev- 
eral interrogatories  challenged  by  objections, 
the  objections  thereto,  and  the  rulings  there- 
on. The  deposition  evidence  Itself  does  not, 
however,  appear  in  the  record.  The  action 
is  triable  de  novo  here,  and  this  court  must 
have  all  the  evidence  before  it  which  was 
before  the  court  below,  in  order  to  so  try  it. 
Enos  V.  Wilcox,  3  Wash.  St.  44,  28  I'uc. 
304;  Cadwell  v.  First  National  Bank,  3 
Wash.  St.  188,  28  Pac.  3C5;  KUby  v.  Collins, 
6  Wash.  297,  32  Pac.  10<50;  State  ex  rel. 
Van  Name  v.  Directors,  14  Wash.  222.  44 
Pac.  270.  It  Is  true  the  Judge's  certificate 
makes  the  further  recital  that  the  statement 
contains  all  the  material  evidence;  but,  it 
being  manifest  that  it  does  not  contain  all 
the  evidence,  it  becomes  necessary,  under 
section  50C0,  BalUnger's  Ann.  Codes  &  Stat- 
utes, that  it  shall  recite  that  it  contains  all 
the  facts  which  the  parties  have  agreed  to 
be  all  that  are  material.  Xickcus  v.  Lewis 
County,  23  Wash.  125,  C2  Pac.  703.  The 
certificate  Is  lacking  in  said  particular.  It 
being  manifest,  therefore,  that  all  the  evi- 
dence which  was  before  the  trial  court  is 
not  before  us,  we  cannot,  in  the  absence  of 
agreement  between  the  parties,  try  the  case 
de  novo  with  a  view  to  making  new  findings. 
We  have,  however,  read  the  evidence  that 
is  in  the  record,  and  we  may  say  that, 
standing  alone,  we  think  it  Justifies  the  find- 
ings made  by  the  court,  both  upon  the  di- 
vorce Issue  and  upon  the  money  and  prop- 
erty features  of  the  case.  There  Is  much 
evidence  In  the  record  that  is  here,  but  an 
analytical  discussion  of  it  would  require 
much  space,  and  we  Iwjlleve  it  would  not 
serve  any  useful  purpose,  in  view  of  its  con- 
flicting nature.  If  we  were  required  to 
make  findings  In  the  case,  we  should  be  dls- 
iwsed,  from  the  evidence  before  us,  to  adopt 
the  findings  of  the  trial  court  who  heard  and 
saw  all  the  witnesses  testify.  The  findings 
will  therefore  not  be  disturbed. 

The  conclusions  of  law  are  not  Inconsist- 
ent with  the  findings.  The  provisions  of  the 
decree  aa  to  alimony,  attorney's  fees,  and 


division  of  the  property,  are  not  unreason- 
able under  the  record  showing.  The  can- 
cellation of  the  conveyances  as  having  bem 
intended  by  the  parties  thereto  to  be  In 
fraud  of  respondent's  rights  Is  sustained  by 
the  findings,  and  the  Hen  declared  thereon 
properly  and  logically  follows. 

Appellant  Patrick  Kane  complains  that  the 
court  denied  his  motion  to  strike  the  re- 
spondent's cross  bill.  The  point  urged  seems 
to  be  that  the  cost  bill  was  served  the  day 
before  it  was  filed,  and  before  the  Judgment 
was  filed,  it  being  claimed  that  for  said  rea- 
sons it  was  not  a  cost  bill.  Said  appellant 
directs  attention  to  no  statute  or  ruling  of 
court  which  requires  that  a  cost  bill  shall 
necessarily  be  filed  before  it  Is  served,  or 
that  it  cannot  be  served  before  the  Judgment 
is  filed.  It  Is  admitted  that  the  court  con- 
sidered the  cost  bill,  allowing  some  items 
and  disallowing  others.  No  specific  Items 
are  pointed  out  and  no  prejudice  to  said 
appellant's  rights  appears. 

The  judgment  is  atfirmed. 

MOUNT  and  ANDERS,  JJ.,  concur. 


SEATTLE  &  L.  W.  WATERWAY  CO.  et  al. 
V.   SE.VTTLE   DOCK  CO. 

(Supreme  Court  of  Washington.      July   26, 
1004.) 

STATE    TIDE    LANDS— lUPftOVEifENTS — TrFLB    OF 
ACT — CON8T1TUTIONAI.  LAW. 

1.  Laws  1803,  p.  241,  c.  99,  entitled  "An  act 
proKoribins  tiie  ways  in  which  waterways  for 
tlio  USPS  of  navi?ntion  may  be  excavated  by  pri- 
vnt.>  contrnct.  providing  for  liens  on  tide  and 
shorn  lands  beloDging  to  the  state,  granting 
riglits  of  way  across  lands  beion^ting  to  the 
stntp,"  does  not  violate  the  constitutional  provi- 
sion against  embracing  more  than  one  subject, 
though  the  title  is  broad  enough  to  include  three, 
tlie  real  subject  or  purpose  of  the  act  being 
the  excavation  of  public  waterways  by  private 
contract,  and  the  liens  and  riglits  of  way  pro- 
vided for  being  merely  incidental  thereto. 

2.  The  title  of  Laws  1893,  p.  241,  c.  99,  rela- 
tive to  excavation  of  public  waterways  by  pri- 
vate contract,  with  liens  for  the  compensation. 
Is  sufficient  though  not  indicating  the  power  of 
the  land  commissioner  to  give  the  liens. 

3.  Laws  1893,  p.  241,  c.  99,  relative  to  ex- 
cavation of  public  waterways  by  private  con- 
tract, with  liens  on  tide  lands  for  the  compensa- 
tion, is  not  unconstitutional  as  depriving  any 
one  of  property  without  due  process,  no  private 
owner  of  lands  being  affected,  the  state  being 
the  owner  of  all  the  tide  lands  affected  at  the 
time  the  act  was  passed  and  the  contract  for 
excavating  the  waterway  and  filling  tide  lands 
was  made,  and  owners  of  uplands  bordering  on 
the  tide  lands,  though  having  a  preference  right 
to  purciiase  not  having  on  that  account  any 
interest  entitling  them  to  notice,  but  they,  when 
purctiasing  tlie  land,  taking  it  with  notice  of  the 
contract  and  all  its  terms  and  conditions. 

4.  Laws  ]S!)3,  p.  241,  c,  99,  relative  to  excava- 
tion of  public  waterways  by  private  contract, 
with  liens  on  state  tide  lands  for  the  compensa- 
tion, does  not  contravene  Const,  art  12,  {  9, 
and  Id,  art  8.  §  5,  providing  that  the  credit  of 
the  state  shall  not  be  given  to  any  individual, 
the  state  not  being  liable  to  discharge  the  lien, 
but  it  being  provided  that  the  lands  shall  b« 
appraised,  and  not  sold  for  leas  ttian  the  ap- 
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praised  value,  and  that  the  purchasers  ehall 
take  subject  to  the  liens,  and  that,  if  the  pref- 
erence right  purchasers  do  not  purchase,  the 
remedy  of  the  contractor  shall  be  to  purchase 
at  the  appraised  value. 

6.  Laws  1893,  p.  241,  c.  99,  relative  to  ex- 
cavations of  public  waterways  by  private  con- 
tract, with  liens  on  state  tide  lands  for  the  com- 
pensation, does  not  provide  for  the  contracting 
of  a  debt  by  or  on  behalf  of  the  state  in  con- 
travention of  Const,  art.  8,  §  3,  there  bjing 
merely  a  provision  for  the  lands  becoming  lia- 
ble for  the  improvements  after  the  state  has 
parted  with  its  interest  therein. 

6.  Even  if  Laws  1893,  p.  241,  c.  99,  relative 
to  excavations  of  public  waterways  by  private 
contract,  with  liens  on  state  tide  lands  for  the 
compensation,  grants  a  si>ecial  privilege  and 
a  monopoly.  In  contravention  of  Const,  art.  1, 
8  12,  and  Id.  art.  12,  J  22,  in  that  it  allows  the 
contractor  to  erect  locks  in  the  waterway,  and 
to  exercise  exclusive  con'  ol  t>io'-<y)f,  and  col- 
lect toll  for  his  private  gain,  this  is  a  separable 
part  of  the  act,  and  leaves  unaffected  thereby 
the  part  relative  to  compensation  for  the  im- 
provements. 

7.  Laws  1893,  p.  241,  c.  99,  relative  to  ex- 
cavation of  public  waterways  by  private  con- 
tract, with  liens  on  state  tide  lands  for  the  com- 
pensation, does  not  contravene  Const  art.  11, 
8  15,  inhibiting  the  taking  of  private  property 
for  the  debt  of  a  public  or  municipal  corpora- 
tion, there  being  no  debt  till  the  purchase  of 
the  tide  lands  from  the  state,  when  the  purchas- 
ers agree  to  pay  for  the  improvements  the  state 
has  permitted  to  be  placed  thereon. 

Appeal  from  Superior  Court,  King  County; 
Boyd  J.  Tallman,  Judge. 

Action  by  the  Seattle  &  Lake  Washington 
Waterway  Company  and  another  against  the 
Seattle  Dock  Company.  Judgment  for  plain- 
tlSs.    Defendant  appeals.    Affirmed. 

Ballinger,  Ronald  &  Battle,  for  appellant. 
Sachs  &  Hale,  for  respondents. 

MOUNT,  3.  This  action  was  brought  by 
respondents  to  foreclose  certain  liens  on  tide 
lands  in  the  city  of  Seattle.  The  Hens  arose 
under  the  provisions  of  chapter  99  of  the 
Laws  of  1893,  page  241  (Ballinger's  Ann. 
Codes  &  St.  §{  4080,  4089),  entitled  "An  act 
prescribing  the  ways  In  which  waterways  for 
the  uses  of  navigation  may  be  excavated  by 
private  contract,  providing  for  Hens  upon 
tide  and  shore  lands  belonging  to  the  state, 
granting  rights  of  way  across  lands  belong- 
ing to  the  state."  The  complaint  contains 
five  causes  of  action,  each  cause  being  based 
upon  a  lien  upon  a  separate  tract  of  land. 
The  complaint  alleges,  in  substance,  that  on 
October  27,  1894,  the  state  of  Washington,  by 
its  duly  authorized  commissioner  of  public 
lands,  entered  Into  a  written  contract  with 
Eugene  Semple  for  the  excavation  of  a  wa- 
terway and  filling  in  certain  tide  lands  de- 
scribed (a  copy  of  the  contract  Is  attached 
to  the  complaint);  that  after  the  execution 
of  the  contract  Semple,  for  a  valuable  con- 
sideration, assigned  and  transferred  the  said 
contract  and  all  his  rights  therein  to  respond- 
ent Seattle  &  Lake  Washington  Waterway 
Company,  so  that  said  company  became  sub- 
stituted for  the  said  Semple  In  the  contract 
for  all  purposes;  that  the  contract  was  en- 
tered Into  after  due  proceedings  by  adver- 


tisement and  otherwise.  In  full  compliance 
with  the  provisions  of  the  laws  of  the  state, 
which  proceedings  are  fully  set  out;  that 
the  respondent  the  waterway  company  began 
the  work  of  excavating  the  waterway  and 
filling  in  the  tide  lands  according  to  the  con- 
tract prior  to  the  dates  of  the  certificates 
sued  upon,  and  had  filled  In  and  raised  above 
high  tide,  in  full  compliance  with  the  con- 
tract, the  tide  lands  upon  which  it  Is  sought 
to  foreclose  the  liens  herein;  that  on  the 
dates  of  the  certificates  the  Commissioner  of 
Public  Lands  issued  to  the  waterway  com- 
pany the  certificates  described,  and  which 
are  attached  to  and  made  a  part  of  the  com- 
plaint, and  which  contain  a  description  of 
the  lands  improved  and  the  cost  of  the  im- 
provements; that  these  certificates  were  filed 
In  the  office  of  the  auditor  of  King  county 
immediately  after  their  execution,  and  were 
duly  recorded  under  the  provisions  of  section 
4  of  the  act  above  referred  to;  that  by  the 
filing  of  said  certificates  the  waterway  com- 
pany acquired  a  lien  upon  the  said  lands  for 
the  amount  due  and  to  become  due  upon  the 
said  certificates  under  the  provisions  of  said 
act;  that  afterwards  the  waterway  company, 
for  value,  sold,  assigned,  and  transferred  and 
delivered  to  respondents  Morris  &  White- 
head, Bankers,  a  corporation,  the  said  certifi- 
cates and  all  right,  title,  and  interest  therehi; 
that  subsequent  to  the  making  of  the  con- 
tract above  mentioned  between  the  state  of 
Washington  and  Eugene  Semple,  and  subse- 
quent to  the  assignment  thereof  by  Semple 
to  the  Seattle  &  Lake  Washington  Waterway 
Company,  the  appellant  acquired  from  the 
state  of  Washington  the  tide  lands  upon 
which  liens  are  sought  to  be  enforced;  that 
the  deed  from  the  state  for  tbe  lands  de- 
scribed in  tbe  complaint  contained  tbe  follow- 
ing provision:  "Subject,  however,  to  any  lien 
or  liens  that  may  arise  or  be  created  In  con- 
sequence of  or  pursuant  to  the  provisions  of 
the  act  of  the  Legislature  of  the  state  of 
Washington  entitled  'An  act  prescribing  the 
ways  in  which  waterways  for  the  uses  of  nav- 
igation may  be  excavated  by  private  con- 
tract, providing  for  liens  upon  tide  or  shore 
lands  belonging  to  the  state,  granting  rights- 
of-way  across  lands  belonging  to  the  state,' 
approved  March  9,  1893;"  that  certain  in- 
stallments on  the  certificates  are  long  past 
due  and  unpaid.  The  prayer  is  for  a  fore- 
closure of  the  Hens.  Defendant  Hofius  ap- 
peared, and  disclaimed  any  interest  in  the 
lands.  Appellant,  Seattle  Dock  Company,  ap- 
peared, and  filed  a  general  demurrer  to  the 
complaint,  which  demurrer  was  overruled. 
It  then  filed  an  answer  denying  certain  al- 
legations, and  pleaded  six  affirmative  defens- 
es, substantially  as  follows:  (1)  That  under 
the  act  of  the  Legislature  of  the  state  approv- 
ed March  26,  1890,  the  owners  of  uplands  in 
front  of  which  these  tide  lands  are  situated, 
or  the  Improvers  thereof,  duly  applied  for  the 
purchase  of  the  same,  which  applications 
were  allowed,  and  tbe  contracts  of  purchase 
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from  the  state  Issued  and  executed,  to  all  of 
which  the  appellaot,  by  mesne  conveyances, 
has  become  the  owner;  that  the  said  act  of 
1893  referred  to  In  the  complaint  Is  unrea- 
sonable, and  contrary  to  the  federal  and  state 
Constitutions  In  certain  respects  set  forth  in 
■said  defense,  and  that  Its  passage  was  an  ex- 
ercise of  power  prohibited  by  the  fourteenth 
amendment  to  the  federal  Constitution.  (2> 
Tlie  contract  set  forth  was  not  in  conformity 
with  the  act,  but  was  contrary  thereto  in  re- 
spects set  forth  In  said  defense;  and  that 
said  contract  was  the  taking  or  attempting 
to  take  defendant's  property  without  Just 
compensation,  and  la  the  depriving  of  de- 
fendant of  its  property  without  due  process 
of  law,  contrary  to  the  federal  and  state 
Constitutions ;  and  that,  prior  to  the  filling  in 
of  said  lauds,  the  defendant  forbade  the  Se- 
attle &  Lake  Washington  Waterway  Compa- 
ny from  filling  In  the  same.  (3)  That  the  cer- 
tificates issued  and  attempted  to  be  fore- 
closed are  null  and  void,  in  that  the  land  com- 
missioner had  no  jurisdiction  to  issue  the 
same.  (4)  That  the  lots  Included  within  the 
description  set  forth  In  the  contract  of  tide 
lands  which  the  contractor  was  to  fill  were 
owned  by  many  and  divers  persons;  that  the 
contractor  has  entered  into  contracts  with 
certain  of  these  owners,  whereby  said  own- 
ers' lots  and  tracts  should  not  be  filled  under 
the  contract,  but  should  be  exempt  there- 
from. (5)  That  the  contractor  has  contract- 
ed with  other  owners  of  lots  included  within 
said  description  of  tide  lands  by  which  said 
contractor  agreed  to  fill  and  is  now  filling 
said  owners'  lands  In  manner  and  upon  terms 
as  agreed  upon  with  said  owners,  and  differ- 
ent from  the  manner  and  terms  mentioned  in 
the  contract  with  the  state.  (6)  That  the 
contractor  did  not  comply  with  the  terms 
and  conditions  of  the  contract  with  reference 
to  bulkheads,  but  violated  the  same,  and  con- 
structed bulkheads  in  a  manner  different 
from,  and  of  a  different  material  from,  that 
provided  In  the  contract,  which  manner  of 
construction  and  materials  used  were  infe- 
rior in  every  respect  to  the  manner  of  con- 
struction and  materials  prescribed.  The 
plaintiff  demurred  to  these  affirmative  sep- 
arate defenses  on  the  ground  that  none  of 
them  stated  facts  sufficient  to  constitute  a 
defense.  These  demurrers  were  sustained, 
and  defendant  refused  to  plead  further.  Up- 
on a  trial  of  the  issues  made  by  the  denials 
of  defendant  the  facts  were  stipulated,  and 
the  court  entered  a  decree  foreclosing  the 
liens  for  the  amount  prayed  in  the  complaint. 
The  appellant  assigns  error  upon  the  orders 
of  the  trial  court  denying  the  demurrer  to  the 
complaint  and  In  sustaining  the  demurrers 
of  the  plaintiff  to  the  affirmative  defenses  of 
the  defendant.  It  is  first  urged  that  the  act 
creating  the  liens  is  void  because  it  embraces 
more  than  one  subject,  as  shown  both  by 
the  title  and  by  the  act  itself.  The  tlUe  of 
the  act  la  as  follows:  "An  act  prescribing 
the  ways  in  which  waterways  for  the  uses 


of  navigation  may  be  excavated  by  private 
contract,  providing  for  liens  upon  tide  and 
shore  lands  belonging  to  the  state,  granting 
rights-of-way  across  lands  belonging  to  the 
state."  This  title  is  no  doubt  broad  enough 
to  Include  three  separate,  Independent  sub- 
jects of  legislation,  but  when  we  come  to  ex- 
amine the  act  itself  we  find  that  the  real  sub- 
ject or  purpose  of  the  act  is  the  excavation 
of  public  waterways  by  private  contract. 
The  liens  and  rights  of  way  provided  for  are 
merely  incidental  to  the  main  subject,  and 
are  special  only  to  this  class  of  contracts. 
They  are  ends  or  means  to  the  accomplish- 
ment of  the  main  purpose  of  the  act,  and  are 
not  independent  subjects.  The  act  is  there- 
fore not  void  upon  the  ground  urged. 

It  Is  next  argued  that  there  is  nothing  in 
the  title  of  the  act  Indicating  the  powers  con- 
ferred upon  the  land  commissioner;  that  pow- 
er is  conferred  upon  the  land  commissioner 
to  incumber  private  property  with  liens  for 
the  filling  in  of  such  property  against  the 
owner's  wilL  In  the  first  place,  we  do  not 
think  the  act  is  capable  of  the  construction 
which  appellant  seeks  to  place  upon  it.  The 
act  intends,  no  doubt,  to  give  a  lien  for  fill- 
ing in  lands  owned  by  the  state  on  March 
9,  1803,  where  a  contract  has  been  entered 
into  while  the  state  was  owner  of  the  land; 
but  the  act  does  not  give  a  lien  upon  lands 
where  the  contract  is  entered  into  after  the 
state  has  parted  with  its  title  thereto.  But, 
If  the  act  ia  susceptible  of  the  construction 
placed  upon  it  by  appellant,  It  Is  not  neces- 
sary to  the  validity  of  it  that  the  powers  and 
duties  of  the  land  commissioner  shall  be 
stated  In  the  title.  The  office  of  the  title  is 
to  call  attention  to  the  subject-matter  of  the 
act,  which  must  be  looked  to  for  a  full  de- 
scription of  the  powers  and  duties  conferred, 
Lancey  v.  King  Connty,  15  Wash.  9,  4S  Pac. 
C45,  34  L.  R.  A.  817.  It  is  not  required  that 
the  title  of  the  act  shall  be  a  complete  Index 
to  the  act. 

Appellant  next  insists  that  the  act  is  in  con- 
flict with  section  3,  art.  1,  of  the  state  Con- 
stitution, and  the  fourteenth  amendment  to 
the  Constitution  of  the  United  States,  which 
declare  that  no  person  shall  be  deprived  of 
property  without  due  process  of  law.  It  la. 
argued  that  this  act  deprives  appellant  of  its 
property  without  due  process  of  law  in  four 
particulars,  vU.:  (1)  It  does  not  afford  the 
owner  any  notice  or  opportunity  to  he  heard 
touching  the  Improvements;  (2)  the  method 
provided  by  the  act  for  determining  the 
amount  which  appellant's  lands  are  to  pay 
is  arbitrary,  and  contrary  to  the  constitu- 
tional provision  above  named;  (3)  the  act  is 
a  delegation  of  legislative  and  judicial  power 
to  a  branch  of  the  executive  department;  <4) 
the  act  is  an  excess  of  legislative  power,  and 
is  for  a  private  purpose,  or,  if  for  a  public 
purpose,  then  it  Imposes  burdens  upon  a  small 
locality  for  the  benefit  of  the  whole  public. 
One  hundred  and  sixty  pages  of  appellant's 
brief  are  taken  up  in  discussing  these  four 
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propositions.  The  general  principles  laid 
down  and  discussed  and  the  authorities  cited 
In  the  brief  are  no  doubt  correct  when  ap- 
plied to  a  state  of  facts  where  the  state  itself 
is  not  the  owner  of  the  land,  but  in  this  case 
it  is  conceded  that  the  state  was  the  owner  of 
all  the  tide  lauds  in  controversy  at  the  time 
the  act  was  passed  and  at  the  time  the  con- 
tract to  fill  the  same  was  entered  into.  This 
being  true,  the  state  could  enter  into  any 
kind  of  a  contract  for  filling  the  lands,  at  any 
price,  and  upon  any  terms.  It  could  also 
designate  some  ofllcer  to  accept  the  work 
when  such  of&cer  should  deem  It  completed 
according  to  the  contract.  It  could  after- 
wards sell  the  land,  and  the  purchaser  would 
take  subject  to  all  the  terms  and  conditions 
of  the  contract;  and  this  is  what  the  state 
did.  At  the  time  the  act  was  passed,  and  the 
waterway  contract  entered  Into,  the  state 
was  the  sole  and  exclusive  owner  of  the 
lands.  Appellant  had  no  interest  in  any  of 
them.  Appellant's  grantors  had  only  a  pref- 
erence right  to  purchase.  They  had  no  vested 
or  other  interest.  Allen  t.  Forrest,  8  Wash. 
700,  36  Pac.  971,  24  L.  R.  A.  606;  Mississippi 
Valley  Trust  Co.  v.  Hoflus,  20  Wash.  272,  55 
Pac.  54.  They  were,  therefore,  entitled  to 
no  notice  except  such  as  is  provided  by  the 
act  or  the  contract.  When  they  purchased 
the  land  from  the  state,  they  took  with  no- 
tice of  the  contract,  and  all  the  terms  and 
conditions  thereof.  The  Commissioner  of 
Public  Lands  Is  made  the  judge  of  when 
the  contractor  Is  entitled  to  a  certificate,  and, 
in  the  absence  of  fraud,  his  decision  is  con- 
clusive upon  the  appellant,  as  It  would  be 
upon  the  state  if  the  state  were  still  the  own- 
er. Scholpp  V.  Forrest,  11  Wash.  640,  40 
Pac.  133;  Miss.  Valley  Tnist  Co.  v.  Hoflus, 
supra.  For  these  reasons  there  is  no  ques- 
tion of  due  process  of  law  or  want  of  notice 
in  the  case. 

It  is  next  argued  that  the  act  Is  in  violation 
of  section  9  of  article  12,  and  section  5  of 
article  8,  of  the  state  Constitution,  which  de- 
clare that  "the  credit  of  the  state  shall  not 
In  any  manner  be  given  or  loaned  to  or  in  aid 
of  any  individual,  association,  company,  or 
corporation."  We  are  unable  to  see  that  this 
act  In  any  manner  gives  the  credit  of  the 
state  to  the  enterprise.  It  is  true  that  cer- 
tain tide  lands  are  authorized  to  be  filled 
in,  and  at  a  stated  price,  but  the  state  Is  not 
bound  to  pay  even  this  price.  The  lands 
were  to  be  appraised,  and  not  sold  for  less 
than  the  appraised  price;  but  purchasers  of 
these  lands  were  required  to  take  notice  of 
the  Hen  created  by  the  cost  of  filling  the 
same,  and  were  bound  to  pay  for  the  improve- 
ments. So  that  no  aid  or  credit  was  given 
by  the  state  directly  or  indirectly  to  the  wa- 
terway company.  The  state  was  not  even  li- 
able to  discharge  the  lien.  It  fixed  the  price 
of  the  land  without  the  Improvements,  and 
any  person  qualified  to  purchase  was  at  lib- 
erty to  do  so.  It  Is  argued  that  the  cer^ 
tiflcates  of  liens  have  the  state's  land  ba<^ 


of  them,  but  this  Is  only  true  after  the  state 
has  sold  the  lands,  and  then  the  purchaser 
takes  with  notice  of  the  lien  and  the  improve- 
ments, which  he  Impliedly,  at  least,  agrees 
to  discharge.  If  preference  right  purchasers 
did  not  see  fit  to  pay  the  state  the  appraised 
value  of  the  land,  and,  in  addition  thereto, 
pay  the  waterway  company  for  the  improve- 
ments, they  w^ere  under  no  obligation  to  pur- 
chase.  In  the  event  that  the  state  did  not 
sell  the  land,  the  only  remedy  of  the  water- 
way company  was  to  purchase  the  land 
from  the  state  at  the  appraised  price  before 
the  expiration  of  the  lien.  While  it  may  have 
been  an  advantage  to  the  waterway  company 
to  be  able  to  purchase  at  the  appraised  price 
In  ease  preference  right  purchasers  did  not 
do  so,  we  fail  to  see  that  the  credit  of  the 
state  was  thereby  loaned  or  In  any  manner 
given  to  the  waterway  company. 

It  is  next  argued  that  the  act  Is  in  viola- 
tion of  section  3  of  article  8  of  the  state  Con- 
stitution, which  provides  that:  "No  debts 
shall  hereafter  be  contracted  by  or  on  behalf 
of  the  state,  unless  such  debts  shall  be  au- 
thorized by  law  for  some  single  work  or  ob- 
ject to  be  distinctly  specified  therein.  •  •  • 
No  such  law  shall  take  effect  until  it  shall, 
at  a  general  election,  have  been  submitted  to 
the  people,  and  have  received  a  majority  of 
all  the  votes  cast  for  and  against  It  at  such 
election,"  etc.  It  Is  clear  from  what  we  have 
said  above  that  this  is  not  a  debt  created  or 
contracted  by  or  on  behalf  of  the  state.  By 
the  terms  of  the  act  and  the  contract  the 
state  is  not  liable  for  any  Improvements  upon 
the  lands.  Nor  are  the  state's  lands  liable 
therefor  while  they  remain  the  property  of 
the  state.  The  lands  become  liable  only  after 
the  state  has  parted  with  all  its  Interest.  The 
purchaser  from  the  state  takes  the  title  with 
notice,  and  agrees  to  pay  the  claim  of  the 
waterway  company  for  Improvements.  If 
this  claim  may  be  said  to  be  a  debt,  it  Is  not 
such  a  debt  as  is  meant  by  the  provision 
named. 

It  is  next  argued  that  the  act  l8  contrary 
to  section  12  of  article  1,  which  declares  that 
"no  law  shall  be  passed  granting  to  any  citi- 
zen, class  of  citizens  or  corporation  other 
than  municipal  privileges  or  Immunities 
which  upon  the  same  terms  shall  not  equally 
belong  to  all  citizens  or  corporations";  and 
section  22  of  article  12,  which  declares  that 
monopolies  shall  not  be  allowed  in  this  state. 
It  Is  said  that,  because  the  act  allows  the 
respondent  waterway  company  to  erect  locks 
In  the  waterway,  and  to  exercise  exclusive 
control  thereof,  and  collect  toll  for  its  own 
private  gain,  this  is  a  special  privilege,  and 
a  monopoly.  Even  if  this  contention  is  cor- 
rect, it  does  not  aflfect  this  case,  because  this 
is  a  separable  part  of  the  act,  and,  if  this  part 
fails,  the  portion  relating  to  the  certificates 
would  not  necessarily  fall.  Hence  it  is  un- 
necessary In  this  case  to  decide  this  question. 

Appellant  further  claims  that  the  act  la 
contrary  to  section  15  of  article  11,  which 
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provides  that  prirate  property  shall  not  be 
taken  or  sold  for  the  payment  of  corporate 
debts  of  any  public  or  municipal  corporation, 
except  in  the  mode  provided  by  law  for  the 
levy  and  collection  of  taxes.  As  we  have 
seen  above,  this  is  not  a  debt  of  any  public 
or  municipal  corporation.  It  is  no  debt  at  all 
until  some  one  purchases  the  land,  and  there- 
by assumes  it,  and  agrees  to  pay  for  the  Im- 
provements which  the  state,  as  owner,  has 
permitted  the  waterway  company  to  place 
upon  the  lands.  It  then,  and  for  that  rea- 
son, becomes  a  debt  of  the  purchaser.  Hence 
this  provision  of  the  Constitution  is  not  vio- 
lated. 

The  remaining  questions  presented  by  ap- 
pellant are  that  the  contract  is  not  in  con- 
formity with  the  act  in  a  number  of  respects, 
and  that  the  Commissioner  of  Public  Lands 
had  no  jurisdiction  to  issue  the  certificates 
sued  on,  because  the  certificates  are  not  in 
conformity  with  the  act.  All  these  questions 
were  settled  by  this  court  In  Scholpp  v.  For- 
rest, 11  Wash.  640,  40  Pac.  133,  and  Miss. 
Valley  Trust  Co.  v.  Hoflus,  20  Wash.  272,  55 
Pac.  54.  We  shall  therefore  not  notice  them 
further. 

There  Is  no  error  In  the  record,  and  the 
judgment  is  allirmed. 

FUI.LEUTON,  C.  J.,  and  HADLEY  and 
ANDERS,  JJ.,  concur. 


STOCKDALE  et  al.  v.  RIO  GRANDE  WEST- 
ERN B.Y.  CO.  et  al. 

(Supreme  Court  of  Utah.     Anc.  11,  1904.) 

EUINENT  DOMAIN— DAMAGING  PBOPEBTT— NUI- 
SANCKB— OPEBATION  OP  RAILROAD— MUNICI- 
PAL COBPOBATION8— STBEETS— USB  BT  RAIL- 
BO  ADS. 

1.  A  city  council  may  ^rant  franchises  to  rail- 
road companies,  authorizing  them  to  make  a  rea- 
sonable use  of  the  public  streets  of  the  mu- 
nicipality for  the  purpose  of  constructing  and 
operating  thereon  railroads  designed  for  the 
use  of  the  public  for  the  transportation  of  pas- 
sengers and  freight. 

2.  A  switch  traclc,  which  is  part  of  a  gen- 
eral railway  system,  and  which  may  be  used  by 
any  or  all  who  have  occasion  to  ship  freight 
over  it,  and  which  is  not  designed  for  the  ex- 
clusive use  or  convenience  of  any  particular  per- 
son or  corporation,  is — although,  from  its  loca- 
tion and  surroundings,  only  a  limited  number 
of  persons  will  have  occasion  to  use  it — a  public 
utility,  and  does  not  constitute,  when  laid  in 
the  public  street,  a  public  nuisance. 

3.  Any  substantial  interference  with  private 
property  which  destroys  or  materially  loHsens 
its  value,  or  by  which  the  owner's  right  to  its 
use  and  enjoyment  is  in  any  substantial  degree 
abridged  or  destroyed,  is  a  taking,  within  Const, 
art.  1,  I  22,  providing  that  private  property  shall 
not  be  taken  or  damaged  for  public  use  without 
just  compensation,  to  the  extent  of  the  dam- 
age suffered,  even  though  the  title  and  posses- 
sion of  the  owner  remain  undisturbed. 

4.  A  franchise  giving  a  railroad  company  the 
right  to  occupy  a  street  auil  sidewalk  with  its 
spur  track  does  not  give  it  power  by  which  it 

r  I.  See  Municipal  Corporatioiu,  vol.  36,  Cent.  Dig. 
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can  rightfully  extend  its  track  over  the  prop- 
erty of  a  shipi)er,  and  there  maintain  and  op- 
erate it,  to  the  irreparable  damage  of  the  prop- 
erty of  an  adjoining  owner. 

5.  The  operation  of  a  railroad  switch  track 
over  property  in  a  city,  which  results  in  the 
shaking  of  ground  by  the  passage  of  engines  and 
cars,  and  causes  smoke  and  noise  in  close  prox- 
imity to  the  premises  of  a  property  owner,  is  a 
nuisance,  within  l{ev.  St.  1808.  §  3."iOO,  provid- 
ing that  anything  obstructing  the  free  use  of 
property,  so  as  to  interfere  with  its  comfortable 
enjoyment,  is  a  nuisance,  entitling  any  person 
whose  property  is  injuriously  affected  thereby  to 
an  injunction,  as  well  as  to  damages. 

0.  Under  Const,  art.  1,  §  22,  providing  that 
private  property  shall  not  be  taken  or  damaged 
for  public  use  without  just  compensation,  a  par- 
ty whose  property  is  about  to  be  specially  dam- 
aged in  any  substantial  degree  for  public  use 
has  the  same  rights  and  is  given  the  same  rem- 
edies for  the  protection  of  his  property  from  the 
threatened  injury  as  would  be  accorded  him  if 
his  property  was  actually  taken  and  appropriat- 
ed for  public  use. 

7.  Losses  and  inconveniences  suffered  In  com- 
mon with  the  general  public  by  retwon  of  the 
operation  of  a  public  utility,  such  as  a  railroad, 
in  the  vicinity  of  oue"s  premises,  do  not  entitle 
the  property  owner  to  damages  or  injunctive  re- 
lief. 

8.  A  railroad  cannot  subject  private  property 
in  a  city  to  the  burdens  to  which  it  will  be 
subjected  by  the  running  of  cars  and  engines 
over  a  switch  laid  over  adjoining  property,  with- 
out proceeding  under  the  law  of  eminent  do- 
main, as  contemplated  by  Const,  art.  1,  §  22, 
prohibiting  the  taking  or  damaging  of  private 
property  for  public  use  without  just  compensa- 
tion, and  the  statutes  of  the  state. 

Bartch,  J.,  dissenting  in  part. 

Appeal  from  District  Court,  Salt  Lake 
County;   T.  Marloneaux,  Judge. 

Action  by  Amelia  Stockdale  and  others 
against  the  Rio  Grande  Western  Railway 
Company  and  another.  From  a  judgment  for 
plaintiffs,  defendants  appeal.    Modified. 

This  action  was  brought  to  restrain  defend- 
ants from  operating  and  running  cars  over 
a  certain  steam  railway  track,  known  and 
designated  as  a  spur  or  switch  track,  which 
track  is  situated  to  the  south  of,  and  in 
close  proximity  to,  plaintiffs'  premises,  upon 
which  there  are  two  dwelling  houses  (cot- 
tages) owned  and  occupied  by  the  plaintiffs, 
and  by  other  parties  who  are  tenants  of  phiin- 
tiffs.  These  premises  are  20  rods  In  length 
by  5  rods  in  width;  that  is,  they  Iiave  a 
frontage  of  5  rods,  which  faces  west  on 
what  is  known  as  Fourth  West  street,  in 
Salt  Lake  City,  Utah.  One  of  the  cottages 
Is  of  brick,  and  the  other  Is  a  frame  struc- 
ture. The  brick  cottage  is  near  the  south- 
west corner  of  the  premises  mentioned,  and 
faces  west.  It  has  a  door  and  window  at 
the  rear  or  east  end,  and  two  windows  In 
the  south  side,  which  face  the  switch  track 
in  question,  which  track  pusses  ou  a  curve 
within  25  feet  of  the  house,  and  continues 
east  nearly  the  entire  length  of  plaintiffs' 
premises,  and  within  5  feet  thereof. 

The  third,  fourth,  and  a  part  of  the  fifth 
findings  of  fact  by  the  trial  court,  and 
over  which  there  Is  no  controversy,  are  as 
follows: 

"(3)  That  since  the  12th  day  of  September, 
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1874.  the  plaintiffs  have  beeu  the  owners 
and  in  the  actual  possession  of  the  nortU 
balf  of  lot  4  [then  follows  a  full  description 
of  the  property],  situated  on  Fourth  West 
street  between  Fifth  and  Sixth  South  streets; 
that  on  said  premises,  for  several  years  prior 
to  the  commencement  of  this  action,  there 
have  been,  and  now  are,  erected  two  dwell- 
ing houses  occupied  by  the  plaintiffs  and 
other  tenants,  said  houses  fronting  ou  Fourth 
West  street,  and  facing  west;  that  situated 
in  the  same  way,  and  in  the  same  block, 
south  of  plaintiffs'  premises,  are  other  houses 
belonging  to  and  occupied  by  other  people; 
that  the  value  of  plaintiffs'  said  land  and 
houses  Is  several  thousand  dollars. 

"(4)  That  for  a  long  time  prior  to  the  com- 
mencement of  this  action  the  said  defendant 
Anheuser-Busch  Brewing  Association  was, 
and  now  is,  the  owner  of  the  south  half  of 
lot  4,  block  29,  *  *  *  adjoining  the  plain- 
tiffs' premises  on  the  south,  and  that  there- 
on It  has  partially  erected  a  large  warehouse 
for  the  purpose  of  receiving  and  shipping 
beer,  and  the  bottling  of  the  same,  in  con- 
nection with  Its  main  private  business,  and 
for  the  puriwse  of  conducting  therein  a  pri- 
vate beer-handling  business;  that  about  65 
feet  in  front  of  said  lots  of  plaintiffs  and  the 
defendant  Anheuser-Busch  Brewing  Associa- 
tion, and  about  5  feet  from  the  middle  of 
said  Fourth  West  street,  the  defendant  the 
Rio  Grande  Western  Railway  Company 
maintains  its  Park  City  branch  line  of  rail- 
way, and  that  from  said  line  of  railway  said 
defendant  Anheuser-Busch  Brewing  Associa- 
tion on  the  25th  of  July,  1903,  by  petition  in 
writing,  applied  to  the  city  council  of  Salt 
Lake  City,  Utah,  to  permit  said  Rio  Grande 
Western  Railway  Company  to  construct  a 
switch  track  or  spur  from  said  line  on  Fourth 
West  street  over  and  across  the  east  side 
of  said  street  and  its  sidewalk,  in,  to,  and 
over  the  land  of  said  defendant  Anheuser- 
Busch  Brewing  Association,  to  its  warehouse 
on  said  lot  4;  •  *  •  that  on  the  5th  day 
of  October,  1903,  •  •  •  said  city  council 
of  Salt  Lake  City  duly  passed,  and  on  the 
9th  day  of  October,  1003,  the  mayor  of  said 
city  duly  approved,  an  ordinance  granting 
to  said  defendant  the  Rio  Grande  Western 
Railway  Company  the  franchise  and  right  of 
way  to  construct  and  operate  a  spur  or 
switch  track  on  and  across  Fourth  West 
street,  between  Fifth  and  Sixth  South  streets. 
In  Salt  Lake  City,  Utah,  on  and  into  said 
defendant  Anheuser-Busch  Brewing  Associa- 
tion's premises. 

"(5)  That  from  the  main  line  of  the  Park 
City  branch  of  said  defendant  railway  com- 
pany on  the  same  street,  about  14  feet  south 
of  the  starting  point  of  the  •  •  •  con- 
templated spur,  a  spur  or  switch  is  already 
constructed  and  in  operation,  crossing  and 
cutting  said  street,  so  that,  when  said  spur 
crosses  the  sidewalk  of  said  street,  it  is 
within  59  feet  of  the  switch  track  constructed 
by  defendant" 


The  court  further  found,  and  the  evidence 
supports  the  finding,  "that  the  operation  of 
said  switch  track  by  running  cars  thereon 
will  Impose  great  burdens  upon  plalntilb' 
premises,  because  of  the  shaking  of  the 
ground  by  the  passage  of  engines  and  cars 
over  the  track,  and  by  reason  of  the  smoke 
and  noises  Incident  to  the  operation  of  said 
steam  railroad,  all  in  such  close  proximity 
to  plaintiffs'  bouses  and  premises  that  its 
operation  would  be  a  private  nuisance  to 
these  plaintiffs,  and  would  thereby  greatly 
diminish  the  value  of  plaintiffs'  premises." 
The  court  also  found  that  the  operation  of 
the  spnr  track  under  consideration,  in  con- 
nection with  the  switch  track  Immediately 
south  thereof,  would  be  an  unreasonable  ob- 
struction of  the  ordinary  use  of  said  street 
and  sidewalk  for  public  travel,  and  the  plain- 
tiffs' right  of  access  to  their  premises  would 
be  greatly   impaired  thereby. 

The  record  shows  that  the  railway  com- 
pany does  not  own  the  ground  on  which  the 
spur  track  Is  built  which  leads  Into  a  coalyard 
immediately  south  of  the  premises  of  the  An- 
heuser-Busch Brewing  Association,  and  that 
the  coal  company,  ou  whose  land  the  last- 
mentioned  switch  track  is  constructed,  will 
not  permit  the  railway  company  to  remodel 
the  track  so  that  freight  can  l>e  shipped 
over  it  to  the  warehouse  of  defendant  An- 
heuser-Busch Brewing  Association. 

The  court  found,  as  a  conclusion  of  law: 

"(1)  That  the  said  franchise  granted  bv 
said  city  council  *  *  *  to  said  defendant 
railway  company  to  construct  a  switch  track 
or  spur  across  the  said  street  in  and  to  and 
over  said  defendant  Anheuser-Busch  Brewing 
Association's  premises  was  wholly  without 
and  beyond  the  power  of  said  city  council, 
and  that  no  such  power  is  delegated  by  law 
to  said  city  council;  •  *  •  that  said 
grant  did  unreasonably  obstruct  said  street 
and  sidewalk  on  said  Fourth  West  street" 

"(4)  That  the  plaintiffs  are  entitled  to  a 
decree  as  prayed  for  in  their  complaint  to 
enjoin  permanently  said  defendants  from  the 
operation  of  said  spur  track." 

A  decree  was  entered  perpetually  enjoin- 
ing defendants  from  maintaining  and  operat- 
ing the  switch  track  iinder  consideration, 
and  ordering  defendant  railway  company  to 
remove  the  same  from  the  street  and  side- 
walk. From  the  Judgment  and  decree,  this 
appeal  is  taken. 

Sutherland,  Van  Cott  &  Allison  and  David 
B.  Hempstead,  for  appellants.  Arthur  F. 
Thomas,  for  respondents. 

McGARTT,  J.,  after  making  the  foregoing 
statement  delivered  the  opinion  of  the  court. 

The  first  question  presented  by  this  ap- 
peal is,  did  the  city  council  exceed  its  pow- 
er by  granting  to  defendant  railway  company 
a  franchise  to  construct  and  operate  the 
switch  or  spur  track  in  question?  The  pow- 
er of  a  d^  council  to  grant  franchises  to 
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railroad  companies  to  make  a  reasonable  use 
of  the  public  streets  of  the  municipality,  for 
the  purpose  of  coustructing  and  operating 
thereon  railroads  designed  for  the  use  of 
the  public  for  the  transportation  of  passen- 
gers and  freight,  is  so  well  settled  that  a 
discussion  of  this  doctrine,  which  is  funda- 
mental, seems  unnecessary.  Plaintiffs,  how- 
ever, contend  that  the  switch  track  under 
consideration  is  designed  wholly  for  the  ex- 
cluaive  use  and  benefit  of  a  strictly  private 
enterprise,  and  that  its  maintenance  and 
operation  would  in  no  way  subserve  the  pub- 
lic interest,  and  would  have  no  relation  what- 
ever to  the  public  convenience  or  welfare, 
and  that  therefore  it  does  not  come  within 
the  foregoing  rule.  We  do  not  think  the 
record  supports  this  contention.  True,  the 
franchise  was  granted  the  railway  company 
to  build  the  switch  track  In  question  on  the 
petition  of  the  Anheuser-Busch  Brewing  As- 
sociation, but  the  petition  does  not  even  sug- 
gest that  the  switch  is  designed  for  the  ex- 
clusive use  of  the  petitioner.  That  it  Is  not 
so  intended  is  apparent  from  the  city  ordi- 
nance granting  the  franchise,  which  pro- 
vides. In  part,  as  follows:  "A  franchise 
and  right  of  way  is  hereby  given  and  grant- 
ed to  the  Bio  Grande  Western  Bailway  Com- 
pany, its  successors  and  assigns,  to  lay,  con- 
struct, and  operate  a  switch  or  spur  stand- 
ard gauge  railroad  track  leading  tvova  a  con- 
venient point  on  •  •  •  its  railroad  line 
on  Fourth  West  street  to  and  onto  lot  4, 
block  29,  in  Plat  'A,'  Salt  Lake  City  Survey." 
The  ordinance  provides  that  the  track  shall 
be  laid,  maintained,  and  operated  under  cer- 
tain restrictions  as  to  grade  crossings,  cul- 
verts, etc.,  but  no  mention  is  made  of  the 
defendant  Anheuser-Busch  Brewing  Associa- 
tion; nor  is  it  even  suggested  anywhere  in 
the  ordinance  that  the  use  of  the  switcli 
track  is  to  be  limited  or  in  any  wise  restrict- 
ed from  that  made  by  the  balance  of  the 
railway  system  of  which  It  forms  a  part. 
In  fact,  the  record  affirmatively  shows  that 
its  maintenance  and  operation  will  be  sub- 
ject to  and  controlled  by  the  same  rules  and 
regulations  as  the  balance  of  the  system. 
Joseph  H.  Young,  the  general  superintendent 
of  the  defendant  railway  company,  testified 
— ^and  his  testimony  on  this  point  Is  not  dis- 
puted— that  the  property  in  the  vicinity  of 
the  switch  tracks  is  largely  devoted  to  ware- 
house purposes,  and  that  this  spur  is  not 
only  intended  for  the  purpose  of  freight  to 
and  from  the  warehouse  of  the  brewing  as- 
sociation mentioned,  but  to  and  from  any 
and  all  other  warehouses  that  may  hereafter 
be  built  in  the  vicinity  of  the  spur.  Neither 
do  we  think  the  maintenance  of  the  spur 
track  under  the  circumstances  and  condi- 
tions as  shown  by  the  record  Is  an  unrea- 
sonable use  of  the  street  for  trackage  pur- 
poses. 

Plaintiffs  cite  and  rely  upon  the  case  of 
Cereghino  v.  Oregon  S.  I-.  Uy.  Co.  (I'tah)  73 
Pac.   C34,    recently    decided    by    this   court, 


which  they  insist  is  decisive  of  the  case  un- 
der consideration.  In  that  case  the  city 
council  of  Salt  Lake  City,  on  petition  of  the 
Consolidated  Wagon  &  Machine  Company,  a 
private  coi-poratlon,  granted  by  resolution  to 
the  railway  company  a  franchise  to  construct 
on  one  of  the  public  streets  of  the  city  a 
switch  track  to  be  used  for  the  exclusive 
benefit  and  convenience  of  said  wagon  and 
machine  company.  The  record  in  that  case 
also  showed  that  there  were  three  other 
switch  tracks  on  the  street  in  the  vicinity 
of  the  plaintiff's  property,  and  that  the  con- 
struction of  an  additional  switch  track  im- 
mediately in  front  of,  and  in  close  proximity 
to,  her  property,  would  have  shut  It  off  from 
the  street  by  a  network  of  railroad  tracks, 
the  operation  of  which  would  have  greatly 
depreciated  the  value  of,  if  not  entirely  ruin- 
ed, such  property,  for  the  purposes  to  which 
it  was  devoted.  In  deciding  the  case  this 
court  held  that  the  city  council  had  not  prop- 
erly exercised  its  power  In  granting  the  fran- 
chise, and  that  It  could  not  lawfully  permit 
the  use  of  the  public  streets  for  exclusively 
private  purposes,  to  the  detriment  of  the 
public,  and  damage  to  private  property  abut- 
ting on  such  street.  In  the  case  at  bar,  as 
hereinbefore  observed,  the  switidi  track  com- 
plained of  is  a  part  of  a  general  railway  sys- 
tem, and  may  be  used  by  any  and  all  who 
may  have  occasion  to  ship  freight  over  It, 
and  is  not  designed  for  the  exclusive  use, 
benefit,  and  convenience  of  any  particular 
person,  company,  or  corporation.  True,  it 
Is  evident  from  its  location  and  surroundings 
that  only  a  limited  number  of  persons  and 
business  institutions  will  have  occasion  to 
use  it,  but  that  does  not  make  of  it  a  private 
undertaking.  The  test  Is,  will  any  and  all 
persons  and  business  institutions  who  may 
have  occasion  to  do  so  be  permitted  to  use 
it?  That  is,  will  the  track  be  open  to  public 
use  generally?  If  so,  then  it  is  a  public 
utility.  Clarke  v.  Blackmar  et  ai..  47  N.  Y. 
150;  Lewis,  Eminent  Domain,  171;  Kettle 
Birer  R.  Co.  v.  Bastern  Ry.  Co.,  41  Mino. 
401,  43  N.  W.  469,  6  L.  R.  A.  111.  In  the 
case  of  Chicago,  B.  &  M.  Ry.  Co.  v.  Porter, 
43  Minn.  527,  4C  N.  W.  7'),  it  was  held  that 
"the  character  of  tlie  use  In  the  case  of  a 
railroad  or  railroad  track  does  not  depend 
upon  the  amount  of  business  or  number  of 
persons  who  have  occasion  to  use  it,  but  on 
the  right  of  the  public  to  the  benefit  of  it." 
In  Phillips  V.  Wotson,  63  Iowa,  28.  18  N.  W. 
(r>9,  this  same  general  question  was  Involv- 
ed, and  the  court  said:  "The  character  of 
a  way,  whether  it  ts  public  or  private,  is  de- 
termined by  the  extent  of  the  right  to  use 
it,  and  not  by  the  extent  to  which  the  right 
is  exercised.  If  all  the  people  have  the  right 
to  use  it.  It  is  a  public  way,  although  the 
number  who  have  occasion  to  exercise  the 
right  is  very  small."  And  likewise  in  the 
case  of  People  v.  Blocki,  203  111.  303,  67  N. 
E.  809,  it  was  held  that  "all  termhii  of  tracks 
and  switches  are  more  or  less  beueflcial  to 
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private  parties,  but  the  public  character  of 
the  use  of  the  tracks  is  never  afCected  by 
this.  If  they  are  open  to  the  public  use  In- 
discriininately,  and  under  public  control  to 
the  extent  that  railroad  tracks  generally  are, 
they  are  tracks  for  public  use."  Tested  by 
this  rule,  which  Is  supported  by  the  weight 
of  authority,  the  findings  of  the  trial  court 
that  the  city  council  exceeded  its  authority 
in  granting  the  franchise,  and  that  the  spur 
track  is  a  public  nuisance,  are  erroneous. 

Appellants'  next  contention  Is  that  the 
court  erred  in  finding  that  the  operation  of 
the  switch  track  will  be  a  taking  of  plain- 
tiffs' property,  and  a  continuous  trespass 
thereon,  and  that  plaintiffs  are  entitled  to 
injunctive  relief.  It  Is  not  shown,  nor  do 
we  understand  respondents  to  claim,  that 
the  operation  of  that  part  of  the  switch  track 
extending  from  the  main  line  of  railway  to 
the  point  where  it  enters  the  premises  of 
defendant  Anheuser-Busch  Brewing  Asso- 
ciation, which  point  of  entrance  is  about  the 
same  distance  from  plaintiffs'  premises  as 
the  main  line,  would  materially  damage  their 
property,  or  subject  them  to  any  inconven- 
ience, other  than  that  suffered  by  others 
who  may  have  occasion  to  use  the  street 
and  sidewalk.  But  it  is  insisted — and  there 
is  evidence  in  the  record  that  supports  the 
contention — that  the  operation  of  that  part 
of  the  spur  track  which  is  entirely  within 
the  premises  of  the  defendant  Anheuser- 
Busch  Brewing  Association,  and  passes  with- 
in 25  feet  of  the  brick  house  mentioned  in 
the  statement  of  facts,  and  then  extends 
nearly  the  entire  length  of  plaintiffs'  prom- 
ises, and  within  5  feet  thereof,  would  not 
only  materially  depreciate  the  value  of  said 
premises,  but  the  shaking  of  the  house  by 
the  passing  engine  and  freight  cars,  and  the 
smoke  and  cinders  from  the  engine,  would 
be  a  continuous  source  of  discomfort  and 
annoyance  to  the  plaintiffs  and  their  ten- 
ants. Therefore  the  important  question  is,  are 
the  plaintiffs,  under  these  circumstances  and 
conditions,  entitled  to  injunctive  relief?  Ap- 
pellants insist,  on  the  one  hand,  that  as 
the  spur  track  was  constructed  In  pursu- 
ance of  a  franchise  regularly  granted  by  the 
city  of  Salt  Lake,  and  is,  in  contemplation 
of  law,  a  public  highway,  respondents'  only 
remedy.  If  they  have  one,  is  by  an  action 
at  law  for  damages;  while,  on  the  other 
hand,  respondents,  with  equal  vigor,  contend 
that  the  maintenance  and  operation  of  the 
track  will  amount  to  a  continuous  trespass 
upon  their  property,  to  their  discomfort  and 
irreparable  damage,  and  that  by  the  terras 
of  section  22,  art  1,  of  the  Constitution 
of  this  state,  which  provides  that  "private 
property  shall  not  be  taken  or  damaged  for 
public  use  without  Just  compensation,"  they 
are  entitled  to  equitable  relief  to  restrain 
the  threatened  trespass.  The  authorities  do 
not  all  agree  as  to  just  what  will  amount  to 
a  taking  of  private  property,  within  the 
meaning  of  the  provision  of  the  Constitution 


of  the  United  States,  which  provision,  with 
an  occasional  change  In  the  phraseology,  has 
been  incorporated  into  the  Constitutions  of 
the  several  states,  namely,  "Private  prop- 
erty shall  not  be  taken  for  public  use  without 
Just  compensation."  Many  of  the  earlier 
cases  adopted  the  more  restricted  construc- 
tion, and  held  that,  to  bring  a  case  within 
the  foregoing  provision  of  the  Constitution, 
there  must  be  an  actual  physical  appropria- 
tion of  the  private  property  sought  to  be 
converted  to  a  public  use;  but,  as  stated  in 
1  Jjewis  on  Eminent  Domain  (2d  Ed.)  §  57, 
"the  law,  as  to  what  constitutes  a  taking, 
has  been  undergoing  radical  changes  in  the 
last  few  years."  And  the  great  weight  of  the 
more  recent  Judicial  authority,  which  we  be- 
lieve to  be  supported  by  the  better  reason, 
and  which  Is  more  in  accord  with  our  Ideas 
of  equity  and  natural  justice,  holds  that  any 
substantial  interference  with  private  prop- 
erty which  destroys  or  materially  lessens  its 
value,  or  by  which  the  owner's  right  to  Its 
use  and  enjoyment  is  in  any  substantial 
degree  abridged  or  destroyed,  la,  In  fact  and 
In  law,  a  taking,  in  the  constitutional  sense, 
to  the  extent  of  the  damages  suffered,  even 
though  the  title  and  possession  of  the  owner 
remain  undisturbed.  Rigney  v.  City  of  Chi- 
cago, 102  111.  (54;  Vanderllp  v.  City  of  Grand 
Itapids  et  al.  (Mich.)  41  N.  W.  677,  3  L.  R. 
A.  247,  16  Am.  St.  Rep.  597;  City  of  St 
Louis  V.  Hill,  116  Mo.  527,  22  S.  W.  861,  21 
L.  R.  A.  226;  Forster  v.  Scott  136  N.  Y.  577, 
32  N.  E.  976,  18  L.  R.  A.  543;  Pearsall  v. 
Stipervlsors,  74  Mich.  5o8,  42  N.  W.  77,  4 
L.  R.  A.  193;  Omaha  v.  Kramer,  25  Neb. 
489,  41  N.  W.  295,  13  Am.  St  Rep.  504. 
Some  of  the  earlier  decisions  of  the  Supreme 
Court  of  the  United  States  and  some  of  the 
state  courts,  as  well  as  the  opinions  of  most 
of  the  text-writers  who  have  discussed  this 
question  in  their  treatises  on  constitutional 
law  and  the  law  of  eminent  domain,  have 
declared  in  favor  of  the  more  liberal  and 
broader  construction  of  the  foregoing  con- 
stitutional provision.  Eaton  v.  B.,  C.  &  M. 
R.  R.  Co.,  51  N.  H.  504,  12  Am.  Rep.  147; 
Tliompson  v.  Androscoggin  Co.,  54  N.  H.  545; 
Grand  Rapids  B.  Co.  v.  Jarvis,  30  Mich.  308; 
Pumpelly  v.  Green  Bay  Co.,  13  Wall.  106, 
20  L.  Ed.  557;  Lewis,  Eminent  Domain  (2d 
Ed.)  {  91e,  and  cases  cited  in  note.  Mr.  Sedg- 
wick, in  his  work  on  Constitutional  Law  (2d 
Ed.)  pp.  462,  463,  says:  "The  tendency  un- 
der our  sj-stem  is  too  often  to  sacrifice  the 
individual  to  the  community,  and  It  seems 
very  difficult,  in  reason,  to  show  why  the 
state  should  not  pay  for  property  of  which 
it  destroys  or  Impairs  the  value,  as  well  as 
for  what  it  physically  takes.  If,  by  reason 
of  a  consequential  damage,  the  value  of 
real  estate  is  positively  diminished,  It  does 
not  appear  arduous  to  prove  that,  in  point 
of  fact  the  owner  is  deprived  of  property, 
though  a  particular  piece  of  property  may  not 
be  actually  taken."  Elliott  on  Roads  & 
Streets  (2d  Ed.)  {  202;  MIUs  on  Eminent  Do- 
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main  (2d  Kd.)  {{  3<^2.  Several  of  the 
atates.  In  order  to  set  at  rest  this  much- 
Tczed  question,  and  at  the  enme  time  give 
additional  security  to  private  property  within 
their  respective  commonwealths,  have  had 
incorporated  into  their  several  Constitutions 
the  word  "damaged,"  or  its  equivalent,  and 
associated  it  with  the  word  "talcing";  there- 
by providing  tliat  private  property  can  be 
neither  taken  nor  (!:imagcd  for  public  use 
without  just  compensation. 

Apix-llants  insist  that,  the  city  council 
liaviiig  lawfully  granted  the  defendant  rail- 
way company  a  franchise  to  maintain  and 
<>:>  rate  the  spur  track  in  question,  plaintiffs' 
only  remedy  is  by  .in  action  at  law  to  re- 
cf>vor  such  danmgcii  as  they  may  sustain  by 
it.s  oiwration,  and  cite  the  case  of  Cereghino 
v.  Oregon  S.  L.  Ry.  Co.,  supra,  in  support  of 
their  contention.  The  Cereghino  Case  is  not 
in  point,  and  has  no  application  to  the  is- 
sues in  tills  case,  only  so  far  as  the  right  of 
defendant  railway  company  to  occupy  the 
street  and  sidewalk  with  the  switch  track 
is  involved. 

While  the  franchise  granted  In  this  case 
gives  the  defendant  railway  company  the 
right  to  occupy  the  street  and  sidewalk  with 
its  spur  track,  it  docs  not  clothe  it  with  pow- 
er by  which  it  can  rightfully  extend  the 
track  on  and  over  the  premises  of  its  code- 
fendant,  and  to  maintain  and  0iX>rate  it  to 
the  irreparable  damage  of  plaintiffs'  prop- 
erty. And  the  evidence  shows  tliat  the  op- 
eration of  that  portion  of  the  spur  track 
which  is  constructed  on  the  private  property 
of  the  Anheuser-Busch  Brewing  A.ssociation 
would  be  a  source  of  great  annoyance  and 
discomfort  to  plaintiffs  and  their  tenants, 
and  would,  in  effect,  as  found  by  the  court, 
amount  to  a  private  nuisance.  Section  SHOd, 
Kev.  St.  1808;  Wood  on  Nuit;ance8  (2d  Ed.) 
p.  127 ;  L«wis  on  Kminent  Domain,  1 152. 

Under  the  provisions  of  the  Constitution 
of  this  state  hereinbefore  referred  to,  a 
party  whose  property  Is  about  to  be  special- 
ly damaged  in  any  substantial  degree  for 
public  use  has  the  same  rights  and  is  given 
the  same  remedies  for  the  protection  of  his 
property  from  the  threatened  injury  as  would 
)>e  accorded  him  if  his  property  was  actually 
taken  and  appropriated  for  such  use.  That 
such  is  the  spirit  and  intent  of  the  foregoing 
provision  of  the  Constitution  is  evident  from 
the  tone  and  character  of  the  extended  dis- 
cussions on  this  question  in  the  constitution- 
al convention  at  the  time  the  provision  was 
adopted  and  became  a  part  of  the  organic 
law  of  the  state.  Pages  326-344,  623-<S54, 
Proceedings  Const.  Cotiv.  1895. 

We  do  not  wish  to  be  understood  aa  hold- 
ing that  every  inconvenience  that  an  individ- 
ual may  be  subjected  to  in  the  possession 
and  enjoyment  of  his  property  because  of 
the  construction  and  operation  of  a  railroad 
or  other  pnblic  utility  in  the  vicinity  of  his 
premises  entitles  him  to  damages  or  injunc- 
tive relief.    The  rule  is  well  settled  that  no 


recovery  can  be  had  for  losses  and  incon- 
veniences which  are  suffered  in  common  with 
the  general  publia  Elliott  on  Roads  A 
Utreeta  (2d  X».)  i  262;  Lewis  on  Eminent 
Domain  (2d  Ed.)  {  236a. 

Before  the  appellant  railway  company  can 
subject  the  property  in  question,  or  any  part 
thereof,  to  the  hurdeua  to  wliich  It  would  be 
subjected  by  the  running  of  cars  and  en- 
gin:it  over  the  switch  referred  to,  it  must 
proceed  under  the  law  of  eminent  domain, 
as  contemnluied  by  the  foregoing  provision 
of  tb3  Constitution,  and  aa  required  by  the 
statutes  of  this  state. 

The  Judgment  of  the  district  court  so  far 
as  it  affects  that  portion  of  the  switch  track 
located  on  the  public  street  and  requires  the 
removal  of  the  entire  spur,  is  vacated,  and 
said  court  is  directed  to  so  modify  its  find- 
ings and  decree;  but  the  judgment,  in  so  far 
"S  It  restrains  the  defendant  railway  com- 
pany from  operating  cars  and  engines  on 
the  portion  of  the  switch  track  located  on  the 
premises  of  the  Anheuser-Busch  Brewing  As- 
sociation, is  affirmed.  The  casts  of  this  ap- 
peal are  taxed  against  the  appellants. 

BASKIN,  C.  J.,  concurs. 

BARTCH,  J.  (concurring  in  part  and  dis- 
senting in  part).  I  concur  in  that  portion 
of  the  opinion  which  holds  that  the  findings 
of  the  trial  court  that  tlie  city  council  ex- 
ceeded its  authority  in  granting  the  franchise 
to  construct  a  spur  track  upon  the  street,  and 
tliat  the  spur  track  is  a  public  nuisance,  are 
erroneous,  and  in  that  portion  of  the  judg- 
ment of  this  court  which  vacates  the  judg- 
ment of  the  lower  court  in  so  far  as  it  affects 
"that  portion  of  the  switch  track  located  on 
the  public  street,  and  requires  the  removal 
of  the  entire  spur" ;  but  I  dissent  from  the 
remaining  portion  of  the  opinion  and  Judg- 
ment herein,  l)ocau.sc  I  do  not  think  the  facts 
in  this  case  warrant  interference  by  injunc- 
tion, nor  a  proceeding  under  the  law  of  emi- 
nent domain.  If  the  operation  of  the  spur 
should,  through  carelessness  or  otherwise, 
cause  injury  to  the  plaintiffs,  they  have  a 
remedy  in  damnpics. 


In    re   MAGNES'    ESTATE. 

BROWN  V.  ELDER,  Treasurer. 

(Supreme  Court  of  Colorado.    June  20,  1004.) 

I!»HERITA>-CE    TAX — REVEStTE    L.VW — tJNIFDRM 

TAXATION LIMrTATIOW   ON    RATE — Tm.E    OF 

ACT — CHANGINO    LAW    OF    DESCENT— CONSTI- 
TUTIOX.VL   LAW. 

1.  The  inheritance  tax  provisions  of  Seas 
Lows  11102.  <•.  3.  SS  21,  22,  part  of  an  act  en- 
titled  "An  act  in  relation  to  public  revenue,"  do 
not  contravene  Const,  art.  10,  $  3,  requiring 
uniform  taxation;  tlii.s  relating  only  to  taxes  on 
proporty,  wliilo  the  inlicritance  tax  is  on  the 
privilege  of  receiving  property  by  will  or  in- 
heritance. 


1 1.  See  Taxation,  vol.  45,  Cant.  Dig.  (  1674- 
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2.  Because  tke  inheritance  tax  Is  on  a  priv- 
ilege only,  snch  tax  provisions  do  not  contra- 
vene Const,  art.  10,  §  11,  limiting  tlie  rate  of 
taxation  on  property  for  state  purposes. 

3.  Sess.  Laws  1902,  c.  3,  entitled  "An  act  in 
relation  to  public  revenue,"  the  direct  and  avow- 
ed object  of  which  is  to  provide  for  securing 
public  revenue  for  governmental  purposes,  does 
not  contain  more  than  one  subject,  in  contra- 
vention of  Const,  art.  5,  |  21,  though  it  pro- 
vides for  public  revenue  from  a  tax  on  in- 
heritances and  succession,  as  well  as  from  a 
tax  on  property,  while  prior  revenue  laws  em- 
braced only  taxes  on  property,  privileges  not 
being  taxed. 

4.  The  title  of  Sess.  Laws  1902,  c.  8,  "An  Act 
in  relation  to  public  revenue."  is  not  too  general, 
BO  as  not  to  clearly  express  the  subject  of  the 
act  (the  providing  for  public  revenue  by  taxes 
on  property  and  privueges),  as  required  by 
Const,  art.  5,  §  21. 

5.  The  inhei-itance  tax  provisions  of  Sess. 
Laws  1902,  c.  3,  entitled  "An  act  in  relation  to 
public  revenue"  (sections  21,  22),  imi^osing  a 
tax  on  the  privilege  of  receiving  property  by 
will  or  inheritance,  do  not  change  the  law  of 
descent,  which  Const  art.  5,  {  25,  provides  shall 
not  be  done  by  special  law. 

Error  to  County  Court,  City  and  County  of 
Denver;  Ben  B.  Llndsey,  Judge. 

In  the  matter  of  the  estate  of  Peter  Mag- 
nes,  deceased.  There  was  a  judgment  rela- 
tive to  the  Inheritance  tax,  and  Samuel  R. 
Brown,  administrator  of  deceased,  brings  er- 
ror; Charles  S.  Elder,  treasurer  of  the  city 
and  county  of  Denver,  being  defendant  In 
error.    Affirmed. 

H.  W.  Spangler,  for  plaintiff  In  error.  N. 
C.  Miller,  Atty.  Gen.,  for  defendant  in  error. 

CAMPBELL,  J.  The  sole  question  for  de- 
termination is  whether  the  so-called  inherit- 
ance tax  law  of  this  state  is  valid.  It  is 
said  to  contravene  several  provisions  of  our 
state  and  federal  Constitutions.  As  throw- 
ing light  upon  the  object  of  this  legislation, 
and  as  pertinent  to  some  of  the  objections 
made  to  it,  a  brief  reference  to  the  history 
of  the  state's  financial  condition  and  stand- 
ing will  be  helpful: 

By  section  11  of  article  10  of  our  Consti- 
tution, as  originally  adopted,  the  minimum 
rate  of  taxation  on  property  for  state  pur- 
poses was  two,  and  the  maximum  rate  six, 
mills  on  each  dollar  of  valuation,  depending 
upon  the  amount  of  taxable  property  within 
the  state.  As  amended  in  1891  (Sess.  Laws 
1891,  p.  89),  which  amendment  Is  still  in 
force,  such  rate  can  never  exceed  four  mills 
on  each  dollar  of  valuation.  From  the  be- 
ginning of  our  state  history,  down  to  the 
year  1901,  the  public  revenue  received  into 
the  state  treasury  for  state  purposes  was  not 
sufficient  to  meet  the  expenses  of  the  three 
great  departments  of  government,  and  to 
provide  an  adequate  support  for  the  dilFerent 
state  institutions.  Whether  the  shortage 
was  due  to  excessive  appropriations,  or  to 
failure  of  the  executive  assessing  officers 
to  fix  the  valuations  as  the  laws  require,  It 
is  neither  profitable  to  inquire,  nor  necessary 
to  determine.  It  is  enough  for  our  present 
purpose  to  say  that  dilFerent  Governors  of 


the  state  and  Its  various  executive  officers 
and  the  courts  have  repeatedly  called  to  the 
attention  of  the  General  Assembly  the  annual 
deficits  in  the  state  revenues,  and  suggested 
methods  for  liquidating  and  preventing  a  re- 
currence of  the  same.  At  one  session  of  the 
General  Assembly  a  plan  was  adopted  for 
lowering  the  rate  which  counties  might  levy 
for  county  purposes;  the  thought  being  that 
such  limitation  would  result  in  increased 
valuations  of  property,  which  would  Inure 
to  the  benefit  of  the  state.  If  such  plan  Iiad 
been  adhered  to,  and  the  rate  kept  sufficient- 
ly low,  the  financial  situation  might  have 
been  relieved,  but  at  the  close  of  the  fiscal 
year  of  1900  the  state's  financial  statement 
was  unsatisfactory.  There  were  then  out- 
standing obligations  of  the  state,  evidenced 
by  defaulted  warrants  and  certificates  of  in- 
debtedness, in  large  amount,  bearing  inter- 
est at  more  than  the  then  legal  rate,  which 
could  not  be  paid;  and  it  seemed  practically 
impossible  to  get  sufficient  revenue  from  a 
direct  tax  on  property  even  to  pay  current 
expenses  of  the  government — ^mnch  less,  to 
take  up  these  matured  obligations.  Such 
was  the  condition  that  confronted  the  Thir- 
teenth General  Assembly  when  it  convened 
in  January,  1901.  To  meet  and  remedy  it, 
that  body  passed  a  comprehensive  revenue 
measure,  the  chief  object  of  which  was  to 
provide  adequate  funds  for  state  purposes. 
Because  of  imperfections  In  the  act  pointed 
out  by  the  courts,  apparently  by  general  con- 
sent of  the  different  departments  the  act  was 
deemed  invalid;  and  so,  the  emergency  ly- 
ing great,  the  Governor  convened  the  Gen- 
eral Assembly  In  special  session  in  1902: 
and,  as  appears  from  his  proclamation  and 
message  thereafter  submitted,  the  primary 
object  of  the  call  was  to  enable  the  General 
Assembly  to  provide  ways  and  means  for  se- 
curing more  revenue  for  the  general  purposes 
of  the  state.  At  snch  special  session  there 
was  Introduced  and  passed  by  the  General 
Assembly  a  comprehensive  revenue  measure, 
entitled  "An  act  In  relation  to  public  reve- 
nue." Acts  Sp.  Sess.  1902,  e.  3.  Included 
therein  from  sections  21  to  41,  both  inclusive. 
are  what  constitute  our  present  so-called 
inheritance  tax  provisions,  which  are  the  sub- 
ject of  attack  in  this  case.  These  particular 
sections,  though  once  declared  by  this  court 
objectionable  legislation  (In  re  Inheritance 
Tax,  23  Colo.  492,  48  Pac.  635),  were  taken 
bodily  from  the  statute  of  Illinois,  and  after 
the  same  had  been  construed  by  the  Supreme 
Court  of  that  state  and  held  constitutional 
imder  provisions  substantially  the  same  as 
our  own.  By  section  21  of  this  act,  "All 
property,  real,  personal  and  mixed,  which 
shall  pass  by  will  or  by  the  intestate  laws 
of  this  state  from  any  person  who  may  die 
seized  or  possessed  of  the  same  while  a  resi- 
dent of  this  state,  •  •  •  is  subject  to  a 
tax  at  the  rate  hereinafter  specified,"  and  alt 
persons  so  receiving  such  property,  in  what- 
ever capacity,  are  made  liable  fw  the  tax 
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antU  the  same  Is  paid.  Tbe  section  provldeB 
tbat  when  tbe  beneficial  Interests  shall  pans 
to  or  for  the  nse  of  "any  father,  mother,  hus- 
band, Tflfe,  child,  brother,  sister,  wife  or  wid- 
ow of  the  son  or  the  husband  of  the  dangh- 
ter,"  or  to  an  adopted  child,  or  to  one  to  whom 
the  deceased  stood  in  the  acltnowledged  re- 
lation of  a  parent,  or  to  any  lineal  descend- 
ant, the  rate  of  tax  shall  be  |2  on  every  $100 
of  the  clear  market  value  of  such  property 
so  received,  provided  that  the  sum  of  $10,000 
of  any  such  estate  shall  not  be  subject  to  any 
sncb  duty  or  taxes,  and  only  the  amount  in 
excess  of  |10,000  shall  be  subject  thereto. 
When  tbe  beneficial  Interests  to  any  property 
or  income  therefrom  shall  pass  to  or  for  the 
use  of  any  uncle,  aunt,  niece,  nephew,  or 
any  lineal  descendant  of  the  same,  the  tax 
is  |3  on  every  $100;  and  in  all  other  cases 
on  every  $100  of  the  clear  market  value  of 
what  passes,  and  at  tbe  same  rate  for  any 
less  amount,  on  all  estates  of  $10,000  and 
less,  $3;  on  all  estates  of  over  $10,000,  and 
not  exceeding  $20,000,  $4;  on  all  estates  over 
$20,000,  and  not  exceeding  $50,000,  $5;  and, 
on  all  estates  over  $50,000,  $6;  and  there  is 
a  proviso  that,  where  the  estate  is  of  a  less 
value  than  $500,  It  shall  not  be  subject  to 
any  duty  or  tax  at  all.  Section  22  provides 
that  "when  any  person  shall  bequeath  or  de- 
vise any  property  or  interest  therein  or  in- 
come therefrom  to  mother,  father,  husband, 
wife,  brother,  sister,  the  widow  of  tbe  son, 
husband  of  the  daughter,  or  a  lineal  descend- 
ant during  the  life  or  for  a  term  of  years 
and  remainder  to  the  collateral  heir  of  the 
decedent,  or  to  the  stranger  in  blood  or  to 
the  iMKJy  politic  or  corporate  at  their  decease, 
or  on  the  expiration  of  such  term,  the  sjiid 
life  estate  or  estates  for  a  term  of  years 
shall  not  be  subject  to  any  tax  and  the 
property  so  passing  shnll  be  appraised  im- 
mediately after  the  death  at  what  was  the 
fair  market  value  thereof  at  the  time  of  the 
death  of  the  decedent,  •  •  •  and  after 
deducting  therefrom  the  value  of  said  life 
estate,  or  term  of  years,  the  tax  prescribed 
by  this  act  on  the  remainder  shall  be  im- 
mediately due  and  payable  to  the  treasurer 
of  the  proper  county."  There  Is  a  proviso 
tbat  persons  l>eneflcially  Interested,  if  they 
elect  not  to  pay  the  same  until  they  shall 
come  Into  the  actual  possession  and  enjoy- 
ment, shall  give  bond  for  securing  the  pay- 
ment of  the  amount  due  when  they  do  come 
Into  possession.  The  other  sections  are  pure- 
ly administrative  In  character,  and  are  not 
material  to  this  review. 

1.  The  tax  herein  Imposed  is  attacked  upon 
the  ground  tbat  It  lacks  the  elements  of 
uniformity  and  equality  which  section  3  of 
article  10  was  intended  to  secure,  and  is  in 
excess  of  the  limited  rate  of  four  mills  on 
each  dollar  of  valuation,  which,  as  it  Is  said, 
tbe  general  assembly  may  not,  tmder  section 
11  of  the  same  article  of  onr  Constitution, 
exceed  in  securing  revenue  for  general  state 
purposes.    In  the  late  case  of  Parsons  v.  Peo- 


ple, 32  Colo.  — >  76  Pae.  666,  It  was  held 
that  section  3  applies  only  to  taxes  upon 
property,  and  not  to  a  privilege  or  occupation 
tax,  and  that  in  raising  revenue  for  state 
purposes  the  General  Assembly  is  not  re- 
stricted to  a  tax  on  property  at  the  limited 
rate  of  four  mills  prescribed  by  section  11, 
but  may  select  other  subjects  of  taxation, 
such  as  occupations  and  privileges.  A  care- 
ful Investigation  will  disclose  that,  with  few 
exceptions,  where  similar  questions  hav« 
been  raised  In  other  states  and  in  the  Su- 
preme Court  of  the  United  States,  an  Inher- 
itance or  succession  tax  has  been  held  not 
to  come  within  the  purview  of  the  uniformity 
and  equality  clause  of  State  OonstitutlonB, 
and  that  the  power  to  Impose  the  same  Is  to 
be  found  in  the  sovereign  power  of  taxation 
which  the  state  possesses  to  the  fullest  de- 
gree, except  as  limited  in  Its  organic  act 
In  these  decisions  substantially  every  ob- 
jection as  to  the  lack  of  uniformity  and 
equality,  and  the  alleged  arbitrary  and  nn- 
just  discriminations  which  these  provisions 
are  said  to  exhibit,  and  that  they  contravene 
various  sections  of  our  Bill  of  Rights  afTect- 
Ing  the  property  rights  of  citizens,  have  been 
considered  and  decided  adversely  to  the 
contention  of  counsel  for  plaintiff  In  error. 
It  Is  not  necessary  for  us  to  make  an  argu- 
ment in  support  of  their  validity,  and,  if  we 
should  do  so,  the  result  would  be  largely  a 
repetition  of  the  reasoning  of  the  Supreme 
Court  of  the  United  States  and  of  many  state 
tribunals.  We  shall  content  ourselves  mere- 
ly with  the  general  statement  taken  from  the 
opinion  of  the  Supreme  Court  of  the  United 
States  in  Magoun  ▼.  Illinois  Trust  &  Sav. 
Bank,  170  U.  S.  283,  18  Sup.  Ct  694,  42  L. 
Ed.  1037,  In  which  the  decree  of  the  Circuit 
Court  of  the  United  States  for  the  District 
of  Illinois  upholding  the  validity  of  tbe  act 
of  which  ours  is  a  substantial  copy  was 
nllirmed — tbat  the  constitutionality  of  such 
taxes  is  based  upon  two  principles:  First, 
an  Inheritance  tax  Is  not  one  on  property, 
but  one  on  the  succession;  second,  the  right 
to  take  property  by  devise  or  descent  Is  a 
creature  of  tbe  law,  and  not  a  natural  right, 
and  therefore  the  authority  which  confers  It 
may  impose  conditions  upon  It  From  these 
principles  it  is  deduced  that  the  state  may 
tax  privileges,  discriminate  between  rela- 
tives, and  grant  exemptions,  and  Is  not  pre- 
cluded from  this  power  by  the  provisions  of 
the  respective  state  Constitutions  requiring 
uniformity  of  taxation.  See,  also,  Kocher- 
sperger  v.  Drake,  lt)7  111.  122,  47  N.  E.  321. 
41  L.  R.  A.  446;  Billings  v.  People,  189  111. 
472,  59  N.  E.  798,  afllrmed  in  188  V.  S.  07, 
23  Sup.  Ct.  272,  47  I..  Ed.  400;  Dos  Passes 
on  Inlieritance  Tax  Law  (2d  Ed.)  J  8  et  seq. 
In  Cooley  on  Taxation  (5th  Ed.)  at  pages 
8,  30,  ij84,  that  learned  author  says  that 
succession  to  an  inheritance  may  be  taxed 
as  a  privilese,  though  the  property  of  the 
estate  Itself  be  already  taxed  as  property, 
and  taxes  are  required  to  be  uniform.    It  la 
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an  Impost  at  duty  upon  the  devolution  of  an 
estate.  Otber  cases  upboldlng,  and  some 
overthrowing,  acts  of  this  character,  will  be 
found  In  the  authorities  already  cited.  To 
enumerate  them  here  would  unnecessarily 
burden  the  opinion.  In  Black  v.  State,  89  N. 
W.  622,  the  Supreme  Court  of  Wisconsin  held 
Invalid  the  Inheritance  tax  law  of  that  state 
upon  the  ground  that  it  made  unlawful  dis- 
criminations between  beneficiaries  in  the 
same  class.  We  do  not  understand  that  such 
discriminations  exist  in  our  statute.  Indeed, 
the  Wisconsin  court.  In  referring  to  Magoun 
V.  Bank,  supra.  In  which  the  Illinois  law  of 
which  ours  is  a  copy  was  held  valid,  observed 
that  the  provisions  of  the  Wisconsin  l^w 
there  held  invalid  were  different  from  those 
in  the  Illinois  law,  which  in  the  Magoun  Case 
were  upheld.  The  exemption  which  the  Wis- 
consin act  contained  was  based  upon  the  size 
of  the  whole  property  devised  or  granted,  and 
not  upon  the  amount  received  by  each  lega- 
tee or  grantee;  and  the  necessary  result,  aa 
the  opinion  in  that  case  states,  was  that  peo- 
ple in  the  same  class  were  subject  to  differ- 
ent rules;  some  being  exempt,  while  others 
are  taxed.  Were  the  foregoing  the  only  ob- 
jections made,  we  would  proceed  no  further, 
believing  that  they  have  been  disposed  of  by 
the  rulings  of  the  Supreme  Courts  of  Illinois 
and  other  states  and  by  the  Supreme  Court 
of  the  United  States  under  a  statute  the 
same  as  ours.  But  other  objections,  appar- 
ently not  made  In  the  cases  arising  under  the 
Illinois  law,  are  here  presented,  and  to  them 
we  now  address  ourselves. 

2.  It  is  contended  that  these  provisions 
are  violative  of  section  21  of  article  6  of  our 
Constitution,  which  provides  that  "no  bill 
except  general  appropriation  bills  shall  be 
passed  containing  more  than  one  subject, 
which  shall  be  clearly  expressed  in  Its  title," 
in  that  they  embrace  a  subject  distinct  from, 
and  not  germane  to,  the  subject  mentioned 
in  the  title,  and  that  their  subject-matter  is 
not  clearly  expressed  therein.  It  is  said 
that  the  legislation  embraced  in  these  sec- 
tions changes  and  radically  modifies  two 
separate  and  distinct  pre-existing  laws  of  the 
state,  one  relating  to  the  law  of  descent,  and 
the  other  to  the  transmission  of  property  by 
testamentary  conveyance,  while  all  the  other 
provisions  of  the  act  concern  the  taxation  of 
property  for  the  purpose  of  public  revenue. 
It  is  further  said  that  the  power  to  make  such 
changes  in  the  substantive  law  of  the  state 
relating  to  the  subject  of  descents  and  In- 
heritances is  referable  to  the  police,  and  not 
to  the  taxing,  power  of  the  state.  The  argu- 
ment Is  that  hitherto  in  this  state,  under  the 
general  title  of  revenue  only,  such  legisla- 
tion has  been  enacted  in  order  to  produce 
public  funds  as  provides  for  the  laying  of 
direct  taxes  upon  property,  and  that  the  word 
"revenue,"  in  the  title  of  this  act,  is  used  In 
that  sense.  And  the  conclusion  is  that  all 
such  provisions  In  this  act  as  are  not  related 
to  the  subject  of  direct  taxation  of  property 


do  not  come  within  the  title.  It  is  conceded 
that  the  lexicographers  give  to  "revenue"  a 
broader  meaning  than  that  here  contended 
for,  but,  by  reason  of  the  long-continued  cus- 
tom In  this  state,  it  is  insisted  that  the  re- 
stricted meaning  must  be  here  adopted. 
Among  other  cases,  we  are  cited  to  Geer  v. 
Board  of  Com'rs,  97  Fed.  435,  38  G.  C.  A. 
250,  wherein  it  is  said  that  a  bill  for  raising 
revenue,  within  the  meaning  of  section  31 
of  article  5  of  the  Colorado  Constitution, 
which  reads,  "All  bills  for  raising  revenue 
shall  originate  in  the  House  of  Bcpresenta- 
tives,"  is  one  which  provides  for  the  levy 
and  collection  of  taxes  for  the  purpose  of 
paying  the  officers  and  of  defraying  the  ex- 
penses of  the  government,  and  that  the  bill 
then  before  the  court  was  not  of  that  char- 
acter, for  its  main  purpose  was  to  authorize 
certain  quasi  municipal  corporations  to  re- 
fund their  debts.  That  case  is  not  iu  point 
here.  The  direct  and  avowed  object  of  this 
act  is  to  provide  for  securing  public  revenue 
for  governmental  purposes,  and  the  word 
"revenue"'  in  the  title  is  sufficiently  broad  to 
include  all  provisions  having  that  general  ob- 
ject in  view — not  only  provisions  for  securing 
revenue  as  the  result  of  a  direct  tax  upon 
property,  but  revenue  derived  from  the  im- 
position of  licenses,  duties,  excises,  and  a  tax 
on  occupations  or  on  successions.  In  United 
States  V.  Norton,  91  U.  S.  5G6,  23  L.  Ed.  454, 
it  was  said  that  federal  "revenue  laws" 
meant  such  laws  as  are  made  for  the  direct 
and  avowed  purpose  of  creating  revenue  or 
public  funds  for  the  service  of  the  govern- 
ment. To  the  same  effect  is  United  States 
V.  Mayo,  1  Gall.  396,  Fed.  Cas.  No.  15,755. 
In  State  v.  Ewing,  22  Kan.  708-712,  Mr.  Jus- 
tice Brewer,  in  response  to  the  contention 
that  only  such  funds  as  are  raised  by  taxa- 
tion of  property  can  be  included  within  an 
act  whose  title  relates  to  revenue,  said:  "The 
word  la  broad  and  general,  and  includes  all 
public  moneys  which  the  state  collects  and 
receives,  from  whatever  source  and  in  what- 
ever manner.  The  general  funds  of  this  state 
are  collected  from  taxes«  but  the  Legisla- 
ture might,  in  an  act  with  such  a  title— at 
least,  so  far  as  any  question  of  the  form  of 
the  legislation  is  concerned — enact  that  they 
be  collected  from  licenses  or  from  the  sale 
of  lottery  tickets,  or  it  might  unite  and  en- 
act that  part  might  be  collected  from  one 
source  and  in  one  manner,  and  the  rest  from 
another  source  and  in  a  different  manner." 
If  It  be  a  fact  that  heretofore  our  General 
Assembly  has  included  in  the  general  revenue 
laws  only  provisions  for  a  direct  tax  on 
property,  that  Is  not  conclusive  that  "lev- 
enue"  was  used  in  the  restricted  sense  here. 
Until  this  act  was  passed,  it  is  well  known 
that  our  legislative  department  had  not  sf- 
lected  as  subjects  of  taxation  privileges  and 
occupations.  And  when  It  here  created  these 
new  subjects.  It  is  clear  that  "revenue"  was 
Intended  to  include  funds  derived  from  a  taic 
thereupon,  and  the  term  was  so  used  by  tlie 
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General  Assembly.  We  are  clear  tbat  the 
title  of  this  act,  being  one  relating  to  rev- 
enue, clearly  embraces  provisions  In  the  body 
of  the  act  providing  for  public  revenue  from 
a  tax  on  inheritances  or  successions.  In 
State  V.  Alston,  04  Tenn.  674,  30  S.  W.  750, 
28  L.  K.  A.  178,  It  seems  that  certain  pro- 
visions relating  to  an  Inheritance  tax  were 
inclnded  in  the  general  revenue  law  of  that 
state. 

The  further  objection  here  urged  that  the 
title  of  the  act  is  too  general  Is  not  usually 
a  tenable  one.  Indeed,  this  court,  in  passing 
upon  the  titles  of  acts,  has  advised  the  Gen- 
eral Assembly  against  the  attempt  to  make 
them  too  spedflc.  It  is  true  that,  if  the  title 
is  so  general  as  to  be  misleading,  it  may  be 
obnoxious  to  the  constitutional  provision  un- 
der consideration;  and  courts  la  some  cases 
have  declared  titles  so  general  as  to  be  mis- 
leading— such,  for  example,  as  Northwestern 
Mfg.  Co.  V.  Chambers,  58  Mich.  381,  25  N. 
W.  372,  55  Am.  Bep.  603,  and  Stegmaier  v. 
Jones  (Pa.)  52  Atl.  56.  But  there  is  no  such 
objection  to  the  present  title,  in  view  of  the 
financial  history  of  the  state,  of  which  the 
courts,  as  well  as  the  people,  are  advised. 
One  would  naturally  expect  to  find  in  an  act 
entitled  "Revenue"  provisions  Imposing  a 
duty  upon  privileges  or  successions. 

3.  The  third  general  ground  of  objection 
Is  that  this  act,  in  so  far  as  the  sections  un- 
der consideration  are  concerned,  is  repug- 
nant to  section  25  of  article  5,  which  reads: 
"The  General  Assembly  shall  not  pass  local 
or  special  laws  In  any  of  the  following  enu- 
merated cases,  that  is  to  say,  •  •  • 
changing  the  law  of  descent."  To  tills  point 
is  cited  In  re  Cope's  Estate,  101  Pa.  1,  43 
AU.  79,  45  L.  R.  A.  316,  71  Am.  St.  Rep. 
740.  The  direct  Inheritance  tax  law  of  Penn- 
sylvania was  there  considered,  and  it  was 
held  to  be  a  tax  law,  pure  and  simple;  im- 
posing a  state  tax  upon  spociiied  personal 
property,  and  exempting  all  others  of  the 
same  class.  Being  a  dli-ect  tax  upon  prop- 
erty, and  not  laid  upon  the  same  with  uni- 
formity and  equality,  the  court  said  that 
it  was  contrary  to  the  constitutional  provi- 
sion of  that  state,  declaring  that  all  taxes 
shall  be  uniform  upon  the  same  class  of  sub- 
jects within  the  territorial  limits  of  the  au- 
thority levying  the  tax.  The  court,  more- 
over, went  further,  and  said  that  this  provi- 
sion of  the  Constitution  applied  not  only  to 
all  taxes  upon  every  kind  of  property,  but 
Included  inheritance  or  succession  taxes  as 
well.  The  act  was  also  held  invalid  because 
it  infringed  another  clause  of  the  Pennsyl- 
vania Constitution,  which  declared  that  all 
laws  exempting  from  taxation  property  oth- 
er than  the  jwrticular  property  therein  de- 
scribed were  void,  and  the  property  exempt- 
ed by  the  act  under  review  did  not  come 
within  such  description.  The  court  then, 
after  having  held  the  act  unconstitutional 
because  It  was  In  violation  of  the  exemption, 
uniformity,  and  equality  clauses  of  the  state 


Constitution,  addressed  Itself  to  a  further 
contention  of  the  commonwealth — ^that  the 
thing  Imposed  was  not  a  tax  at  all,  but  rath- 
er an  exercise  by  the  state  Legislature  of 
its  general  iwllce  powers,  whereby  it  might 
appropriate  to  Itself  such  portion  of  a  de- 
cedent's estate  as  that  body,  In  Its  wisdom, 
might  consider  necessary  or  proper,  and,  to 
that  end,  might  change  the  pre-existing  law 
of  descent.  To  this  the  court  replied  that. 
If  the  assumption  be  conceded,  nevertheless 
the  act  was  void,  for  on  this  assumption 
it  was  nothing  more  than  a  special  act  pur- 
porting to  amend  the  law  of  descent,  which 
the  Constitution  of  Pennsylvania,  like  ours, 
prohibits.  This  was  the  reasoning  of  the 
court:  "The  pre-existing  law  of  succession 
is  changed  by  that  act,  in  that  it  imposes 
a  burden  on  so  much  of  said  property  as  is 
in  excess  of  (5,000,  and  leaves  it  unchanged 
as  to  the  residue.  It  is  therefore  a  special, 
and  not  a  general,  act,  because  It  does  thus 
impose  a  burden  on  a  part  of  said  property, 
and  declares  that,  in  all  estates,  personal 
I  property,  not  exceeding  $5,000  in  value,  shall 
be  exempt  from  said  burden.  It  thus  chan- 
ges the  law  of  succession  as  to  part  of  the 
property  specified  therein,  ♦  •  •  while 
others  in  precisely  the  same  class  are  ex- 
empted therefrom."  The  laying  of  a  direct 
tax  upon  property  just  as  much  changes  the 
law  of  the  land  under  which  the  owner  Is 
entitled  to  its  exclusive  use  and  enjoyment 
as  does  the  Imposition  of  a  succession  tax 
upon  the  privilege  of  receiving  property  un- 
der the  intestate  laws  change  the  law  of 
descent.  And  yet  we  apprehend  that  a  law 
of  the  former  kind  would  not  be  called  a  lo- 
cal or  special  law,  nor  is  It  correct  to  say 
that  it  changes  the  law  which  protects  the 
owner  in  the  enjoyment  of  his  property.  It 
is  dltticult  to  see  wherein  the  imposition  of 
a  succession  tax  on  property  passing  under 
the  intestate  laws  changes  the  pre-existing 
law  of  descent  That  law  remains  just  as 
it  was  before.  Property  passes  thereunder 
after  just  as  it  did  before  the  tax  was  laid, 
and  to  precisely  the  same  persons;  and  the 
laying  of  the  tax  merely  casts  upon  its  devo- 
lution to  those  persons  a  burden  that  was 
not  borne  before,  but  which  at  any  time 
the  state  could  impose  in  the  form  of  a  tax. 
But  whether  the  reasoning  of  the  court  In 
Cope's  Case  justifies  the  conclusion  that  the 
act  is  special,  and  that  it  changes  the  law 
of  descent,  is  not  Important  for  us  to  do- 
terniine,  for  it  will  be  observed  that  the 
court  expressly  said  that  the  act  would  be 
invalid,  as  contravening  that  provision  of 
the  Constitution  which  forbids  such  legisla- 
tion, provided  it  was  not  a  tax  law  on  prop- 
erty. If,  on  the  other  hand,  the  act  merely 
imposed  such  a  tnx,  as  the  court  said  it  did. 
clearly  it  was  not  subject  to  the  constitution- 
al objection  that  it  was  a  special  law  which 
changed  the  law  of  descent.  We  have  al- 
ready held  that  our  law  imposes  a  tax  upon 
the  privilege  of  taking,  receiving,  and  eujoy- 
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ing  property  that  passes  by  ■will  or  under 
our  Intestate  laws,  and  that  authority  for  its 
Imposition  is  found  in  the  soTerelgn  power 
of  the  state  to  lay  a  tax  upon  prlTileges 
and  successions.  Cooley  on  ConstitutiCHial 
Limitations  (5th  Ed.)  616.  Therefore,  both 
upon  the  authority  of  the  Pennsylvania  case 
and  upon  principle,  our  act  does  not  infringe 
the  section  of  our  Constitution  prohibiting 
the  changing  of  the  law  of  descent  by  spe- 
cial act,  and  such  is  not  Its  purpose.  In  le- 
gal contemplation,  it  does  not  change  the 
law  of  descent  In  the  sense  of  the  inhibition 
of  our  Constitution;  and,  as  already  said, 
it  no  more  modifies  or  abrogates  the  law  of 
descent,  or  the  right  to  hold  and  enjoy  prop- 
erty which  passes  by  will,  tlian  does  any 
kind  of  a  tax  on  property  change  the  gen- 
eral law  under  which  the  owner  enjoys  it. 
It  may  be,  as  counsel  for  plaintiff  in  er- 
ror argues,  and  as  this  court.  In  Re  House 
BIU  No.  122,  23  Colo.  492,  48  Pac.  535,  re- 
marked, that  the  provisions  we  have  been 
considering  are  most  objectionable.  Such 
observation  of  this  court,  however,  had  no 
reference  to  the  question  of  their  validity, 
but  referred  to  their  drastic  nature  and  in- 
equality or  apparent  lack  of  fairness  in  clas- 
sification. Bo,  also,  It  was  made  at  a  time 
when  the  bill  containing  them  was  under 
consideration  by  the  General  Assembly,  and 
therefore  pertinent  to  the  answer  which  the 
court  was  required  to  make  to  the  question 
propounded  by  that  body.  But  with  the 
wisdom  or  policy  of  a  completed  work  of  the 
liCglBlature  merged  into  a  statute  a  court 
has  nothing  to  do.  However  unwise  the  act 
may  seem  to  the  Judiciary,  if  it  Is  not  in- 
hibited by  the  fundamental  state  or  federal 
law,  it  cannot  be  annulled.  Our  investiga- 
tion leads  us  to  the  conclusion  that  none  of 
the  constitutional  objections  urged  are  tena- 
ble. The  Judgment  below,  which  was  in 
harmony  with  this  view,  is  affirmed.  Af- 
firmed. 

33  Colo.  1 

CITY  COUNCIL  OF  CITY  AND  COUNTY 

OF  DP3NVER  v.  BOARD  OF  COM'RS 

OF  ADAMS  COUNTY. 

(Supreme  Court  of  Colorado.    June  20,  1901.) 

COUNTIES— SUBDIVISION  BT  LEOISLATUBE— AP- 
POBTIONUENT  OF  DEBTS  AND  PROPERTY— POW- 
ERS OF  LEGISLATUBE — CONSTITUTIONAL  PRO- 
VISIONS —  DATE  OF  OPERATION— TAXATION — 
LIMIT  —  MANDAUUS  —  ATTEMPTED  DEFEAT  OF 
PBOCKEDINO. 

1.  Sess.  Laws  1899,  p.  330,  c.  133.  providing 
that  there  shall  be  levied  and  assessed  on  all 
taxable  property  within  counties  o£  the  first 
class  taxes  at  a  rate  not  to  exceed  three  mills 
on  the  dollar,  does  not  preclude  the  city  and 
county  of  Denver  from  levying  taxes  in  excess 
of  that  rate,  where  such  levy  is  necessnry  to 
meet  the  charge  imposed  by  Sess.  Lows  1!H13.  p. 
159,  c.  79,  providing  for  the  adjustment  of  eq- 
uities between  the  rity  and  county  of  Denver 
and  the  other  counties  cronted  out  of  old  Arapa- 
hoe county  on  its  dismemberment  in  purs'iniice 
of  the  constitutional  amendment  de^^ignatcd  us 
article  20. 


2.  A  city  council  cannot,  after  the  service  of 

an  alternative  writ  of  mandamus  ordering  it  to 
levy  a  tax  for  a  certain  purpose,  by  making  the 
annual  levy  and  omitting  therefrom  the  lery 
which  it  was  ordered  to  make,  defeat  the  man- 
damus proceeding;  and,  where  it  attempts  to 
do  80,  it  is  competent  for  the  coart  to  compel 
it  to  reconvene  and  correct  the  levy,  or  to  add 
an  additional  levy  sufficient  to  pay  the  claim. 

3.  The  boards  of  county  commissioners,  acting 
in  pursuance  of  Sess.  Laws  1903,  p.  159,  c.  79. 
providing  for  the  adjustment  of  equities  arising 
out  of  the  dismemberment  of  old  Arapahoe 
county  and  the  creation  of  the  new  counties 
from  its  territory,  acted  as  mere  inatmmentali- 
ties  of  the  state  government  for  the  accomplish- 
ment of  the  purpose  of  the  act,  and  it  was  not 
competent  for  tbem  to  raise  the  question  of  the 
constitutionality  of  tlie  statute  under  which 
they  acted. 

4.  In  the  absence  of  a  constitutional  limita- 
tion, it  is  competent  for  the  Legislature,  at  the 
time  it  carves  out  a  new  county  from  the  ter- 
ritory of  an  old  one,  or  by  subawquent  legialt- 
tion,  to  adjust  the  property  rights  and  eqoitie* 
existing  between  the  two. 

5.  While  not  conclusive  with  the  courts,  a 
contemporaneous  legislative  construction  of  a 
Statute  or  coDstitutional  provision  is  persuasive. 

G.  The  date  of  the  taking  effect  of  a  consti- 
tutional amendment  cannot  be  established  by 
admission  or  agreement  of  counsel. 

7.  The  constitutional  amendment  designated 
as  article  20,  creating  the  city  and  county  of 
Denver,  section  1  of  which  provided  that  such 
city  and  county  should  own  all  the  property 
possessed  by  the  included  municipalities  and  Iqr 
the  county  of  Arapahoe,  and  succeed  to  all  the 
rights,  liabilities,  and  benefits,  and  assume  all 
indebtedness,  of  the  constituent  l>odies.  and  sec- 
tion 3  of  which  provided  that,  immediately  on 
the  canvass  of  the  vote  showing  the  adoption  of 
the  amendment,  it  should  be  the  duty  of  the 
Governor  to  issue  his  proclamation  accordingly, 
whereupon  the  former  city  of  Denver  and  the 
pre-existing  municipal  corporations  and  desig- 
nated part  of  Arapahoe  county  should  merge  in- 
to the  city  and  county  of  Denver,  became  ef- 
fective when  ratified  by  the  people  on  Novem- 
ber 4,  1902;  but  the  city  and  county  of  Den- 
ver, therein  provided  for,  did  not  come  into 
being  until  the  day  of  the  issuing  of  the  Gm- 
ernor's  proclamation,  on  December  1,  1902,  and 
consequently  there  were  included  in  the  obli- 
gations which  it  assumed  such  as  existed  on 
that  day. 

8.  The  city  and  county  of  Denver,  created  by 
the  constitutional  amendment  designated  as  ar- 
ticle 20,  is  still  a  county,  as  well  as  a  city;  and 
the  General  Assembly,  except  as  otherwise  pro- 
vided in  that  aiticle,  lias  the  same  control  over 
its  county  funds  that  it  has  over  the  funds  of 
the  othor  counties,  and  may,  unless  limited  by 
the  Constitution,  make  such  provisions  for  rais- 
ing and  disbursing  its  county  revoiae  as  seem 
to  it  wise  and  proper. 

9.  The  amendment  to  the  Constitution  des- 
ignated aa  article  20,  creating  the  city  and  coun- 
ty of  Denver,  provided  that  such  city  and  coun- 
ty siiould  own  all  the  property  previously  own- 
ed or  possessed  by  the  included  municipalities 
and  by  the  county  of  Arapahoe^  and  should  suc- 
ceed to  all  the  rights,  liabilities,  and  benefits. 
and  assume  all  the  bonda  and  indebtedness,  of 
the  constituent  bodies.  Sess.  Laws  1901,  p. 
133,  c.  57,  provided  that  the  portion  of  old 
Arapahoe  county  not  included  in  the  city  and 
county  of  Denver  should  be  divided  into  two 
counties.  Held,  that  it  was  competent  for  the 
Legislature  to  pass  Sess.  Laws  1903,  p.  159,  c. 
79,  making  specific  provision  for  the  payment 
by  the  city  nnd  county  of  Denver  to  the  other 
counties  of  their  porportionate  interest  in  the 
property  of  the  old  county,  which  the  constitu- 
tional amendment  vested  in  the  city  and  county 
of  Di'nvcr.  nnd  for  payment  for  which  it  made 

I  no  provision.  ^ 
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Brrw  to  District  Ooort,  Otty  and  Coonty  ot 
Denver:  Frank  T.  Jobnson,  Judge. 

Mandamaa  proceedings  by  the  board  of 
connty  commlssionerg  of  tbe  county  of  Adama 
against  tbe  dty  coondl  of  the  city  and  county 
of  Denver,  sitting  as  a  board  of  oonnty  com- 
missioners. The  writ  was  granted,  and  de- 
fendants bring  error.    Affirmed. 

Henry  A.  Llndsley  and  Charlea  R.  Brock, 
for  plaintiff  In  error.  O.  H.  Pierce  and  0.  M. 
Kendall,  for  defendants  In  error. 

OAMPBELL.  J.  This  proceeding  In  man- 
damus, instituted  by  the  board  of  county 
eommlsBloners  of  Adams  county  against  the 
city  council  of  the  dty  and  county  of  Den- 
ver, sitting  aa  a  board  of  county  commission- 
era,  was  to  compel  the  latter  to  levy  a  tax  to 
pay  a  certain  claim  in  favor  of  the  county  of 
Adams  and  against  tbe  city  and  county  of 
Denver,  which  was  imposed  by  the  General 
Assembly  in  connection  wltb  the  dismember- 
ment of  Arapahoe  county  and  the  formation 
of  three  new  couDties  out  of  its  territory. 

Prior  to  the  year  1901,  what  may  be  prop- 
erly designated  as  old  Arapahoe  county  was 
geographically  tbe  same  as  when  our  state 
Constitution  was  adopted.  At  tbe  regular 
session  of  the  Thirteenth  General  Assembly, 
held  in  that  year,  there  was  before  that  body 
a  general  scheme  to  grant  to  Its  county  seat, 
the  former  dty  of  Denver,  so-called  home 
mle^  which  Involved  the  subdivision  of  Arapa- 
hoe county  Into  two  new  counties  proper,  and 
the  erection  of  a  new  body  politic,  partaking 
of  the  nature  and  characteristics  lx>th  of  a 
dty  and  county.  To  bring  about  this  result, 
the  General  Assembly  passed.  In  the  form  of 
an  act,  a  proposed  amendment  to  the  Oon- 
stltntlon,  which  has  been  submitted  to  and 
ratlfled  by  the  people,  and  is  now  known  as 
article  20  of  that  instrament  By  this  amend- 
ment all  the  territory  theretofore  included 
within  the  outer  boundaries  of  the  former 
dty  of  Denver,  which  Inclosed  several  dis- 
tinct municipalities  and  some  imorganized 
territory,  was  merged  Into  one  body  corpo- 
rate, to  be  known  thereafter  as  the  dty  and 
county  of  Denver.  At  the  same  session  the 
General  Assembly  passed  two  acts  by  which 
all  of  the  remaining  portion  of  the  territory 
of  old  Arapahoe  county  was  divided  into  two 
parts,  one  of  which  was  made  into  the  new 
county  of  Adams,  and  the  other  Into  the 
county  of  South  Arapahoe,  which  were  to 
take  effect  on  November  16,  1902,  only  In  the 
event  that  the  constitutional  amendment  was 
adopted.  When  these  three  measures  went 
into  effect,  that  which  was  formerly  the 
connty  of  Arapahoe  therefore  became  three 
B^arate  political  subdivisions  of  the  state, 
bearing  the  names  Just  meutioned;  and  it  Is 
apparent  that  tbe  entire  scheme  was  depend- 
ent upon  the  adoption  of  the  constitutional 
amendment  This  amendment  was  voted 
upon  at  the  general  election  held  on  the  4th 
day  of  NoveiuUtfr,  IUU2,  and  receited  a  ma- 


jority of  the  legal  votes  east  Section  1 
thereof  provides  that  the  new  dty  and  coun- 
ty of  Denver  shall  own  all  of  the  property 
theretofore  owned  or  possessed  by  the  includ- 
ed munidpalitles  and  by  the  county  of  Ara- 
pahoe, and  shall  succeed  to  all  tbe  rights, 
liabilities,  and  benefits,  and  shall  assume  and 
pay  all  bonds,  obligations,  and  indebtedness, 
of  these  constituent  bodies.  Section  3  pro- 
vides that.  Immediately  upon  the  canvass  of 
the  vote  showing  tbe  adoption  of  the  amend- 
ment, it  shall  be  tbe  duty  of  the  Governor  to 
Issue  his  proclamation  accordingly,  and  there- 
upon the  former  dty  of  Denver  and  the  pre- 
existing municipal  corporations  and  the  des- 
ignated part  of  the  county  of  Arapahoe  shall 
merge  Into  the  city  and  county  of  Denver. 

In  the  acts  of  the  General  Assembly  cre- 
ating the  two  new  counties  proper,  and  carv- 
ing the  same  out  of  Arapahoe  county,  provl- 
sion  was  made  for  a  division  of  property  be- 
tween them ;  and  at  tbe  next  succeeding  reg- 
ular session  of  tbe  General  Assembly,  In 
1903,  the  appropriate  secttons  of  these  acta 
of  1901  were  amended  so  as  to  make  more 
definite  the  method  of  appraising  the  prop- 
erty of  the  respective  counties,  and  for  ad- 
Justing  the  equities  between  them  arising  out 
of  the  dismemberment  of  old  Arapahoe  coun- 
ty and  the  creation  of  the  new  ones.  Bess. 
Laws  1901,  p.  183,  c.  67;  Bess.  Laws  1908,  p. 
159,  c  79.  Acting  under  the  amendment  of 
1903,  and  In  accordance  wltb  its  directions, 
it  was  ascertained  that  the  new  city  and 
county  of  Denver  should  pay  to  tbe  county  of 
Adams  about  $60,000.  Tbe  city  and  county 
of  Denver  refused  to  pay  the  same,  or  to 
levy  a  tax  for  that  purpose,  whereupon  this 
proceeding  was  instituted  to  compel  tbe  levy 
of  the  necessary  tax.  In  the  court  below,  as 
shown  by  the  original  return  to  the  alterna- 
tive writ,  the  only  defense  Interposed  was 
that  the  act  of  1903  under  which  the  alleged 
Indebtedness  had  been  ascertained  was  un- 
constitutional. By  an  amendment  to  the  re- 
turn an  additional  defense  was  that  no  power 
was  given  to,  and  no  duty  imposed  ui>on,  the 
council  to  levy  the  tax  demanded. 

1.  The  law  of  this  state  requires  tbe  levy 
of  tbe  annual  county  tax  to  be  made  not  later 
than  November  30th,  but,  if  laid  at  a  later 
time,  it  is  not  for  that  reason  invalid.  On 
this  day  the  county  of  Adams  caused  a  de- 
mand to  be  made  upon  the  city  coundl  of 
Denver  to  pay,  or  levy  a  tax  to  pay,  the  claim 
In  question,  which  the  latter  refused  to  do. 
These  proceedings  were  thereupon  Instituted, 
and  the  alternative  writ  issued,  to  which  tbe 
dty  council  made  return  on  the  21st  of  De- 
cember, 1903 — in  form,  an  answer;  In  legal 
effect,  a  demurrer.  The  only  defense  set  up 
was  that  the  act  of  1903  by  which  this  de- 
mand was  Imposed  Is  unconstitutional.  In 
that  it  places  upon  the  dty  and  county  of 
Denver  burdens,  and  provides  a  basis  and 
method  for  adjusting  the  equities  between 
those  respective  counties,  other  than  and 
difftiieut  from  those  which  Const  Amend. 
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art.  20,  prescribes.  The  court  Indicating  that 
It  entertained  a  contrary  view,  the  respond- 
ent was  permitted  to  file  an  amended  return, 
which,  in  substance,  states  that  after  the  Is- 
suance and  service  of  the  alternative  writ, 
and  the  filing  of  the  original  return,  the  re- 
spondent, on  January  2,  1904,  sitting  as  a 
board  of  county  commissioners,  enacted  an 
ordinance  by  wUch  it  reached  the  limit  of  its 
power  to  levy  a  tax  to  raise  a  fund  for  or- 
dinary county  purposes,  and  caused  such  levy 
to  be  certified  to  the  county  assessor,  and 
that,  by  reason  of  the  premises,  it  Is  without 
authority  to  make  any  further  or  additional 
levy  for  the  year  1903,  since  its  power  in  that 
respect  was  exhausted  by  the  enactment  of 
the  ordinance  referred  to. 

It  was  improper  for  the  city  council,  after 
the  service  of  the  alternative  writ,  and  while 
the  proceeding  was  pending,  to  enact  any 
ordinance  which  provided  for  a  levy  incon- 
sistent with  or  contrary  to  its  command. 
Neither  the  original  nor  the  amended  return 
constitutes  a  defense  to  the  writ,  if  the  stat- 
ute of  1903  is  valid.  The  amended  return 
certainly  shows  no  cause  why  the  writ  should 
be  discharged.  In  Seas.  Laws  1899,  p.  330, 
c.  133,  it  is  enacted  that  there  shall  be  levied 
and  assessed  upon  all  taxable  property  with- 
in counties  of  the  first  class,  for  ordinary 
county  revenues,  including  the  support  of 
the  poor,  and  for  the  purpose  of  raising  a 
fund  to  meet  any  unforeseen  contingency, 
taxes  at  such  rate  as  may  be  necessary,  but 
not  to  exceed  three  mills  on  each  dollar  of 
valuation.  If  this  act  is  now  applicable  to 
the  city  and  county  of  Denver,  as  to  which 
we  express  no  opinion,  it  certainly  has  no 
5)earing  upon  this  case.  The  demand  which 
the  General  Assembly  has  imposed  upon 
the  city  and  county  of  Denver  is  not  one 
whose  payment  must  be  made  only  out  of 
Its  ordinary  county  revenues,  and  it  is  not 
a  claim  upon  either  of  the  other  two  funds. 
It  is  not  an  expense  or  claim  or  demand 
against  the  county  of  an  ordinary,  but  of 
an  extraordinary,  kind;  and  the  power  to 
impose  it,  if  it  exist  at  all,  carries  with  it, 
ns  a  necessary  implication,  the  power,  re- 
sidiug  in  the  city  and  county  of  Denver,  to 
pay  the  same,  and  to  levy  a  tax  for  that 
purpose  other  than,  and  in  addition  to,  that 
which  it  may  levy  to  secure  its  ordinary 
county  revenue.  This,  we  think,  clearly  ap- 
pears from  the  authorities.  Ralls  County 
Court  V.  U.  S.,  105  U.  S.  733,  20  L.  Ed.  1220; 
U.  8.  V.  New  Orleans,  98  U.  S.  3S1,  25  L.  Ed. 
225;  Scotland  County  Court  v.  U.  S.,  140  U. 
S.  41,  11  Sup.  Ct.  697,  35  L.  Ed.  351. 

The  fact  that  the  city  council  assumed  to 
make  the  annual  levy  after  service  of  the 
alternative  writ  did  not  exhaust  its  power 
in  the  premises  or  defeat  the  proceeding. 
If  by  such  action  a  municipality  can  escape 
the  performance  of  its  duty,  it  might  by  the 
merest  subterfuge  easily  ropuUiate  all  its 
Just  obligations.  It  was  entirely  competent 
for  the  district  court,  in  the  circumstances 


of  this  case,  as  was  done,  before  the  books 
passed  into  the  hands  of  the  treasurer,  to 
compel  the  council  to  reconvene  and  to  cor- 
rect the  levy  theretofore  made,  by  amending 
the  same,  or  by  adding  an  additional  levy 
sufi[lclent  to  pay  tliis  claim,  wbicli,  in  fact, 
counsel  say,  has  been  done.  People  v.  Salo- 
mon, 54  111.  39;  Wartman  v.  Wartman,  Fed. 
Cas.  No.  17,210;  State  v.  Headlee,  22  Wash. 
126,  CO  Pac.  126;  Sharpe  v.  Engle,  2  Okl. 
624,  39  Pac.  384;  County  Com'rs  ▼.  Melvin, 
89  Md.  37,  42  Atl.  910. 

2.  The  other  defense  to  the  writ,  upon  which 
plaintiff  In  error  mainly  relies,  is  that  the  act 
of  1903,  p.  159,  c.  79,  is  unconstituUonal. 
We  observe,  in  the  first  place,  that  the  Gen- 
eral Assembly  in  this  act  selected  as  its  rep- 
resentatives for  carrying  out  its  commands 
those  who  were  acting  as  boards  of  com- 
missioners of  the  respective  counties.  They 
were  mere  instrumentalities  of  the  state  gov- 
ernment for  the  accomplishment  of  its  pur- 
pose, and  the  general  rule  in  such  cases  is 
that  it  is  not  competent  for  them  to  raise 
the  question  of  the  constitutionality  of  the 
statute  under  which  they  are  to  act,  but  this 
question  should  be  left  to  those  who  are  di- 
rectly interested  in,  and  affected  by,  its  pro- 
visions. People  V.  Ames,  24  Colo.  422,  51 
Pac.  426;  Ames  v.  People,  26  Colo.  83,  5G 
Pac.  656;  People  v.  Salomon,  supra.  That, 
in  the  absence  of  a  constitutional  limitation, 
it  is  competent  for  the  Legislature,  at  the 
time  it  carves  out  a  new  county  from  the  ter- 
ritory of  an  old  one,  or  by  subsequent  legis- 
lation, to  adjust  the  property  rights  and 
equities  existing  between  the  two,  is  well  set- 
tled. Frost  V.  Pfeiffer,  26  Colo.  338,  58  Pac. 
147;  County  Com'rs  v.  County  Com'rs,  17 
Colo.  41,  28  Pac.  476;  People  v.  Alameda 
County,  26  Cal.  641;  Perry  County  v.  Conway 
County,  52  Ark.  430,  12  S.  W.  877,  6  L.  R.  A. 
CG5;  Board  of  Education  v.  State,  64  Kan.  6, 
67  Pac.  559;  Riverside  County  v.  San  Ber- 
nartlino  County,  134  Cal.  517,  66  Pac.  788; 
Sangamon  County  v.  City  of  Springfield,  C3 
111.  06.  This  power  has  often  been  exercised 
with  us,  as  an  examination  of  our  statutes 
discloses. 

But  it  is  said  that  when  Const.  Amend,  art 
20.  gave  to  the  new  city  and  county  of  Denver 
all  the  property  theretofore  owned  by  the 
old  county  of  Arapahoe,  and  required  the 
new  municipality  to  pay  all  the  latter's 
bonds,  obligations,  and  indebtedness,  this  was 
a  complete  adjustment  of  the  rights  and 
equities  of  the  two  by  a  constitutional  ameud- 
meut  which  was  intended  to  be,  and  was,  ex- 
clusive of  any  other  legislative  arrangement, 
and  that  only  such  burdens  as  existed  when 
the  new  county  sprang  into  existence  were 
contemplated.  The  General  Assembly,  dur- 
ing the  same  session  at  which  it  prepared, 
in  the  form  of  an  act,  tlie  submission  of  this 
constitutional  amendment,  passed  an  act  for 
the  creation  of  the  county  of  Adams,  and 
another  for  the  county  of  South  Arapaboe, 
and   therein  made  provision  for  au  ascer- 
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tainment  and  settlement  of  the  claims  and 
demands  wlilch  tlie  two  new  counties 
might  have  against  Arapahoe  county,  out  of 
whose  territory  they,  as  well  as  the  city  and 
county  of  Denver,  had  been  formed.  Possi- 
bly because  of  indefiniteness  or  lack  of  time 
for  its  execution,  the  act  of  1901  seemed  not 
susceptible  of  practical  enforcement.  How- 
ever that  may  be,  the  General  Assembly  In 
1903,  as  It  might  do,  amended  the  earlier 
act,  whereby  its  uncertainties  were  removed. 
Under  this  last  act  the  respective  oflBcers  of 
the  city  and  county  of  Denver  and  the  county 
of  Adams,  who  were  therein  designated, 
without  objection  on  the  part  of  any  of  them 
to  such  procedure,  made  the  appraisal  of 
property  and  ascertained  the  amount  due  to  l 
Adams  county.  | 

While  It  is  not  conclusive  with  the  courts,  i 
nevertheless  a  contemporaneous   legislative  ! 
construction  of  a   statute  or  constitutional  j 
provision  is  persuasive.    Here  we  are  bound 
to  conclude  that  the  same  General  Assem-  | 
biy     which     submitted     the     constitutional   ; 
amendment  when  it  passed  the  Adams  county 
act  did  not  suppose  that  the  amendment  was 
Intended  -to  settle  or  that  It  did  adjust  def- 
initely the  respective  property  rights  and  lia- 
bilities growing  out  of  the  subdivision  of  old 
Arapahoe   county   into   three   new    political 
subdivisions,  or  that  the  act  of  1901  or  1903 
contained  hostile  provisions;  and  we  must 
construe  these  various  acts  so  as  to  bring 
harmony  out  of  them,  if  sound  canons  of  con- 
struction permit.     There  is  nothing  in  the 
language  of  section  1  of  article  20  which  is 
inconsistent    with    the    legislative    interpre- 
tation.    Indeed,  we  think  it  clear  that  the 
Intention  was  to  leave  to  the  General  As- 
sembly the  power  which  it  assumed  to  exer- 
cise in  the  act  of  1901,  p.  133,  c.  57,  and 
later  in  the  act  of  1903,  p.  159,  c.  79. 

In  the  court  below  and  upon  the  applica- 
tion for  a  supersedeas  the  attorneys  for  the 
city  and  county  of  Denver  expressly  stated 
that  the  constitutional  amendment  went  into 
effect  on  the  1st  day  of  December,  1902,  when 
the  Governor  Issued  bis  proclamation  declar- 
ing the  result  of  the  official  canvass  of  the 
vote.  Upon  final  hearing,  however,  this  po- 
sition was  abandoned,  and  learned  counsel 
now  say  that  this  amendment  took  effect  eo 
Instanti  upon  the  day  of  the  general  election, 
when  a  majority  of  the  people  ratified  it.  Of 
course,  such  a  fact,  if  it  t)e  a  question  of 
fact.  Is  not  established  by  admission  or  agree- 
ment of  counsel ;  and,  if  it  be  a  question  of 
law.  It  is  for  the  courts,  and  not  for  counsel, 
to  settle.  And  owing  to  the  doubts  and  un- 
certainties arising  out  of  the  adoption  of 
Const.  Amend,  art  20,  which  are  not  alto- 
gether dispelled  by  the  most  attentive  study, 
we  are  not  Inclined  to  hold  counsel  to  the 
strict  rule  which  forbids  the  taking  of  Incon- 
sistent positions. 

The  reason  for  the  Insistence  by  counsel 
opon  their  latest  contention  becomes  appar- 


ent when  it  Is  observed  that  In  the  act  creat- 
ing Adams  county  was  the  declaration  that 
it  should  take  effect  on  the  15th  day  of  No- 
vember, 1902,  and  only  if  the  constitutional 
amendment  was  adopted.  If,  say  counsel, 
the  constitutional  amendment  was  not  in 
force  until  the  1st  day  of  December,  1902,  the 
day, of  the  proclamation,  the  Adams  county 
act  was  a  valid  law  16  days  before;  but,  if 
the  amendment  became  effective  at  once  up- 
on its  ratification,  then  the  city  and  county 
of  Denver  became  an  organized  body  11  days 
before  Adams  county  was  created.  There- 
fore they  draw  the  conclusion  that  the  Arapa- 
hoe county  from  which  Adams  county  was 
taken  was  not  the  original  Arapahoe  county 
out  of  which  the  city  and  county  of  Denver 
was  carved,  but  it  comprised  only  so  much 
thereof  as  was  left  after  the  city  and  county 
of  Denver  was  segregated.  The  argument 
proceeds  further,  and  it  Is  that  Adams  coun- 
ty therefore  could  not  equitably  claim  to  be 
the  beneficiary — nor  could  the  Legislature 
moke  it  such — of  any  indebtedness  which 
original  Arapahoe  county  owed,  which,  and 
which  only,  the  city  and  county  of  Denver 
was  to  pay,  because,  as  already  said,  the  ter- 
ritory now  composing  Adams  county  was  no 
part  of  the  original  Arapahoe  county,  from 
which  the  city  and  county  of  Denver  was  ta- 
ken, but  was  created  out  of  that  part  left 
after  the  latter  was  formed.  We  do  not  con- 
cede that  this  argument  is  valid,  even  if  the 
city  and  county  of  Denver  became  a  county 
before  Adams  county  was  created.  For  the 
purpose  of  the  present  case,  we  may  safely 
assume  that  the  coustitntionnl  amendment, 
as  a  law,  or  as  a  part  of  the  organic  act,  went 
into  effect  on  the  day  the  majority  of  the 
electors  voted  for  It— ^November  4,  1902. 
From  this,  however,  it  does  not  follow  that 
the  new  city  and  county  of  Denver,  for  whose 
organization  it  provided,  became  a  body  poli- 
tic on  the  day  that  the  amendment  Itself  be- 
came a  part  of  the  Ck)ustitution.  This  ques- 
tion was  recently  before  our  Court  of  Ap- 
peals In  the  case  of  Boston  &  Colo.  S.  Co.  v. 
Elder  (Colo.  App.)  77  Pac.  258.  That  tribu- 
nal, speaking  by  President  Jndge  Thomson, 
in  effect  held  that  the  city  and  county  oi' 
Denver  was  not  brought  Into  being  until  the 
day  that  the  Governor  issued  his  proclama- 
tion stating  the  result  of  the  official  canvass. 
The  learned  judge  well  says  that  a  law  Is 
none  the  less  effective  as  such  because  it  pro- 
vides for  something  to  be  done  in  the  future. 
While  the  amendment  may  have  become  ef- 
fective when  adopted  by  a  majority  vote,  it 
fixed  a  time  in  tlie  future  at  which  the  con- 
solidation it  provided  for  should  take  place. 
So  we  may  safely  say  here  that  the  amend- 
ment itself  became  effective  November  4, 
1902,  when  It  was  ratified  by  the  people,  but 
the  city  and  coimty  of  Denver  for  which  it 
provided  did  not  come  into  being  until  the 
day  of  the  issuing  of  the  Governor's  procla- 
mation, on  December  1,  1902,  for  the  amend- 
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ment  Itself  expressly  so  provides.  This  be- 
ing so,  we  think  It  necessarily  follows,  even 
from  article  20  Itself,  that  Included  In  the  ob- 
ligations that  the  new  city  and  county  of 
Denver  assumed  were  such  as  existed  when 
It  became  an  organized  Iwdy,  and  those  cer- 
tainly include  this  equitable  claim  of  pre-ex- 
isting Adams  county,  which  the  General  As- 
sembly made  a  legal  one  in  the  creating  act. 

But  aside  from  these  considerations,  it  Is 
clear  that  the  Intention  of  the  lawmakers 
and  the  people,  to  be  gathered  from  the 
amendment  and  the  acts  creating  Adams  and 
South  Arapahoe  counties,  was  that  the  ad- 
justment of  the  property  rights  and  respec- 
tive claims  and  liabilities  of  these  three  new 
political  subdivisions  of  the  state  with  refer- 
ence to  each  other  was  intended  to  be  left  to 
the  General  Assembly  for  determination.  The 
city  and  county  of  Denver  is  still  a  county, 
as  well  as  a  city.  People  v.  Sours,  31  Colo. 
369,  74  Pac.  167;  Id.  (Colo.  Sup.)  74  Pac.  172. 
The  General  Assembly,  except  as  otherwise 
provided  in  article  20,  has  the  same  control 
over  its  county  funds  that  it  has  over  the 
funds  of  other  counties,  and,  unless  limited 
by  the  Constitution,  may,  in  general,  make 
such  provisions  for  raising  and  disbursing 
county  revenue  as  seem  to  it  wise  and  proper. 

Recurring  again  to  the  situation  that  con- 
fronted the  legislative  department,  let  us  see 
what  measures  it  adopted  to  perfect  the  plan 
in  the  legislative  mind.  Old  Arapahoe  coun- 
ty was  subdivided  into  three  new  bodies  poll- 
tic.  All  of  the  property  owned  or  possessed 
by  original  Arapahoe  county  was  given  to  the 
new  city  and  county  of  Denver.  This  prop- 
erty was  acquired  from  taxes  levied  upon 
all  the  property  of  the  old  county.  To  the 
revenue  thus  derived  and  so  used,  the  terri- 
tory which  was  set  off  to  the  county  of  Ad- 
ams contributed  Its  portion,  as  did  the  terri- 
tory which  was  constituted  Into  the  county 
of  South  Arapahoe.  The  constitutional 
amendment  made  no  specific  provision  for 
the  payment  by  the  new  city  and  county  of 
Denver  to  the  county  of  Adams  or  to  the 
county  of  South  Arapahoe  for  their  propor- 
tionate interest  In  this  county  property,  but 
provision  was  made  for  payment  by  the  new 
city  and  county  of  Denver  of  all  the  obliga- 
tions and  liabilities  of  the  county  of  Arapa- 
.  lioe,  and  to  its  rights  these  newly  created 
counties  succeeded.  When,  therefore,  that 
portion  of  old  Arapahoe  county  exclusive  of 
the  city  and  county  of  Denver  was  subdivid- 
ed into  the  two  counties,  it  was  entirely  com- 
petent for  the  General  Assembly  to  provide 
that  the  successor  of  all  the  property  of  Arap- 
ahoe county,  viz.,  the  new  city  and  county 
of  Denver,  should  pay  to  each  of  the  new 
counties,  the  other  constituent  elements  of 
the  original  county,  a  Just  proportion  of  the 
value  of  that  property  which  their  citizens 
and  taxpayers  helped  to  buy.  That  is  all 
that  has  been  done  in  this  case.  There  is 
nothing  in  the  constitutional  amendment  op- 
I)osed  to  this  view,  and  the  separate  acts  of 


the  General  Assembly  expressly  authorize  It. 
The  Judgment  of  the  district  court  order- 
ing this  tax  to  be  levied  was  right,  and  its 
Judgment  Is  therefore  affirmed.    Afllrmed. 


17  CoIo.A.  3a'> 
RACHOFSKT  et  al.  v.  BENSON. 
(Court  of  Appeals  of  Colorado.    Jan.,  1902.) 

APFEAM— SEPABATE    DOCKETINO — CIXBK'S 
FKE8. 

1.  Under  Ct  App.  Rule  30  (64  Pac.  xv),  re- 
guiring  payment  by  appellant  to  the  c\«k,  on 
nling  of  each  suit,  of  $25,  to  be  in  full  of  clerical 
costs,  plaintiffs,  on  adverse  judgment  being  ren- 
dered against  them  in  each  of  three  suits,  can- 
not have  the  transcripts  in  the  three  appeals 
bound  together  and  lodged  as  one  transcript, 
and  the  three  appeals  docketed  as  one  appeal. 
paying  only  the  clerk's  fees  for  a  single  cause. 

Appeal  from  District  Court,  La  Plata 
County. 

Three  actions  by  Rachofsky  and  others 
against  M.  C.  Benson.  From  adverse  Judg- 
ments, plaintiffs  appeal,  lodging  one  tran- 
script only.  Cases  ordered  to  be  separately 
docketed,  or  appeals  in  two  cases  dismissed. 

N.  C.  Miller,  for  appellants.  P.  C.  Perkins. 
B.  W.  Rltter,  and  Orland  S.  Isbell,  for  ap- 
pellee. 

PER  CURIAM.  The  appellants  brought 
three  actions  in  replevin  against  M.  C.  Ben- 
son; alleging  in  each  case  the  ownership 
and  possession  in  themselves  of  the  property 
described  in  the  complaint  in  that  case,  its 
wrongful  seizure  and  wrongful  detention 
by  the  defeudant,  and  a  refusal  by  defendant 
to  deliver  It  to  them  upon  demand  made  by 
them.  In  each  case  Judgment  was  rendered 
against  the  plaintiffs.  In  each  case  the  plain- 
tiffs prayed  an  appeal  to  this  court  In 
each  case  the  prayer  was  allowed,  and  the 
penalty  of  the  appeal  bond,  and  the  time 
within  which  it  should  be  filed,  fixed.  A 
separate  appeal  bond  was  filed  In  each  case, 
and  a  separate  transcript,  separately  certified, 
of  the  record  In  each  case,  was  brought  to 
this  court.  Before  any  of  the  cases  were 
tried,  the  defendant  died,  and  his  widow, 
who  was  administratrix  of  his  estate,  was 
substituted  as  defendant. 

The  appellants  have  bound  the  three  tran- 
scripts together,  and  lodged  them  in  this 
court  as  one  transcript,  and  have  caused 
the  three  appeals  to  be  docketed  here  as  one 
appeal.  There  is  no  warrant  for  such  a  pro- 
ceeding. The  law  contemplates  a  review  on 
appeal  or  writ  of  error  of  the  final  Judgment 
in  a  single  suit,  and  not  a  complication  of 
Judgments  rendered  in  a  number  of  cases. 
Rule  30  of  this  court  (64  Pac.  xv)  requires 
the  payment  to  the  clerk,  upon  filing  of  each 
suit  or  proceeding,  of  $25  by  the  party  bring- 
ing the  proceeding,  which  shall  be  In  fall 
payment  of  all  clerical  costs  of  such  party  in 
the  cause,  except  for  copies  of  papers.  Here 
were  three  proceedings  brought  as  one,  for 
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each  of  whicb  f25  should  hare  been  paid, 
but  for  two  of  which  nothing  was  paid. 

The  appellants  will,  within  30  days,  cause 
each  of  the  three  cases  to  be  docketed  sepa- 
rately In  this  court,  paying  to  the  clerk, 
in  two  of  them,  the  fees  prescribed  by  the 
rule,  or  the  appeals  in  the  two  cases  not 
do<^eted  will  be  dismissed. 


STATE  T.  UNDEKWOOD. 

(Supreme  Court  of  Washington.      Aug.  10, 

1904.) 

MCBMB— CONTINUANCE— EVIDENCE  TO  SUPPOKP 
CONVICTION  IN  SECOND  DEOBEE — SUBMISSION 
TO  JUBT  —  HYPOTHETICAL  QUESTION  —  GOOD 
CHABACTEB — INSTBUCTI0N8— HARMLESS  EB- 
BOB — NEW  TBIAL — MISCONDUCT  OF  JUBOBS — 
AITIDAVITS— NEWLY  DISCOVEBED  EVIDENCE. 

1.  There  is  no  abuse  of  discretion  in  refusing 
a  continuance  in  a  murder  ca.se.  though  without 
fault  of  defendant  his  principal  attorney  with- 
draws five  days  liefore  the  trial,  and  the  three 
attorneys  then  appearing  have  but  three  or  four 
days  to  prepare,  there  l>eing  no  absent  wit- 
nesses, and  the  only  question  being  whether 
death  was  caused  by  drowning  or  chloroform. 

2.  There  being  evidence  to  support  a  convic- 
tion of  murder  in  the  first  degree,  defendant 
may  not  complain  that  there  was  not  evidence 
to  support  the  conviction  of  murder  in  the  sec- 
ond degree. 

3.  Where  there  is  evidence  warranting  a  con- 
viction of  murder  in  the  first  degree,  it  is  not 
error  to  submit  to  the  jury  the  questions  of 
murder  in  a  less  degree;  Const  art.  4,  {  16, 
providing  that  the  court  shall  not  charge  with 
respect  to  matters  of  fact,  or  comment  thereon, 
but  shall  declare  the  law,  and  Ballinger's  Ann. 
Codes  &  St.  i  8907,  providing  that,  if  defend- 
ant plead  guilty  to  a  charge  of  murder,  a  jury 
shall  be  impaneled  to  hear  the  testimony  and 
determine  the  degree  of  murder. 

4.  Where  the  facts  are  in  dispute,  it  Is  suflS- 
cient  if  a  hyi)othetical  question  fairly  states 
such  facts  as  present  the  examiner's  theory  of 
the  case ;  it  then  being  for  the  jury  to  determine 
whether  the  facts  stated  in  the  question  are 
proven,  and,  if  they  are  not,  to  disregard  the 
opinion  based  thereon. 

5.  Though  witnesses  state  that  they  had  known 
defendant  for  a  long  time,  and  knew  his  asso- 
ciates, and  that  his  reputation  was  good  be- 
cause his  character  had  never  been  questioned, 
yet,  this  evidence  having  been  submitted  to 
the  jury,  and  the  prosecution  not  having  ques- 
tioned that  it  was  the  best  evidence  of  good 
character,  and  the  court  having  charged  that  ev- 
idence of  previous  good  character  is  competent 
as  tending  to  show  that  a  defendant  would  not 
be  likely  to  commit  the  crime  charged,  if  the 
jury  found  that  defendant  had  borne  a  good 
character  among  his  neighbors  and  acquaint- 
ances, after  they  had  considered  all  the  evi- 
dence, including  that  hearing  on  h'm  previous 
good  character,  or  if  they  entertained  a  reason- 
nble  doubt,  they  should  acquit  him,  this  waa  suf- 
ficient; so  that  It  was  not  error  to  refuse  to 
charge  that,  where  a  character  witness  testifies 
that  he  knows  defendant  and  his  associates  in 
the  community  in  which  he  lives,  and  that  he 
has  never  hn.ird  defendant's  character  called  in 
question,  such  character  is  good. 

fl.  Defendant,  having  been  convicte<l  of  mur- 
der in  the  second  degree,  is  not  prejudiced  by 
any  error  in  instructions  that,  if  the  jury  find 
rortain  ennniorated  facts  to  be  true,  their  ver- 
dict should  be  "Guilty  of  murder  in  the  first 
degree." 

f  t.  See  Homicide,  voL  2G,  Cent.  Dig.  i  720. 


7.  A  new  trial  for  misconduct  of  a  Juror  is 
properly  refused  where  the  affidavits  charging 
the  misconduct  are  overcome  by  counter  affida- 
vits. 

8.  Denial  of  a  new  trial  for  newly  discovered 
evidence  as  to  the  cause  of  the  death  is  justified, 
it  being  merely  cumulative  evidence. 

Appeal  from  Superior  Court,  King  County; 
Arthur  E.  Griittn,  Judge. 

Paul  Underwood  was  convicted  of  murder, 
and  appeals.    Affirmed. 

Silas  M.  Shipley,  E.  E.  Shields,  and  T.  D. 
Page,  for  appellant.  W.  T.  Scott  and  Elmer 
E.  Todd,  for  the  State. 

MOUNT,  J.  Appellant  was  convicted  of 
murder  in  the  second  degree,  and  appeals 
from  a  Judgment  entered  thereon.  The  un- 
disputed facts  are  substantially  as  follows: 
During  the  month  of  May,  19U2,  appellant 
and  his  wife  were  living  at  Ballard,  in  King 
county.  On  the  15th  day  of  May,  1902,  a 
female  child  was  born  to  them.  On  the  last 
day  of  May,  1902,  appellant  disposed  of  all 
his  household  goods,  and  Mrs.  Underwood 
and  the  baby  spent  the  evening  with  Mrs. 
Hetzler,  a  neighbor.  At  alraut  9  o'clock  ap- 
pellant came  to  the  house  of  Mrs.  Hetzler, 
and,  in  company  with  his  wife  and  baby, 
started  for  Seattle.  The  baby  at  that  time 
was  asleep,  and  apparently  well.  The  next 
morning,  June  1,  1902,  at  about  0:30  o'clock, 
the  baby  was  found  dead  on  the  tide  flats 
near  the  street  car  line  leading  to  Seattle. 
The  baby  was  tied  inside  of  a  sack  In  the 
bottom  of  which  was  a  stone  weighing  about 
10  pounds.  The  weight  of  the  baby  was 
about  ti  i)ounds.  The  body  was  carried  to 
un  undertaking  establishment,  where  a  post- 
mortem examination  was  held  on  the  next 
day,  viz.,  June  2,  1902,  when  the  doctors 
present  concluded  that  death  resulted  from 
drowning.  On  June  Ist  defendant  and  wife 
left  Seattle  for  Aberdeen,  where  their  par- 
ents resided.  On  Tuesday,  June  3,  1902,  de- 
fendant heard  that  there  was  a  warrant  out 
for  Ills  arrest,  and  fled,  but  was  afterwards 
arrested  in  the  woods  near  Tokeland.  De- 
fendant confessed  that  he  had  k«iled  the 
child,  but  stated  that  the  killiug  was  done 
accidentally,  without  criminal  intent,  and 
substantially  as  follows:  That  soon  after 
leaving  the  bouse  of  Mrs.  Hetzler,  and  while 
he  and  his  wife  were  wsutlng  for  a  street 
car  on  which  to  ride  to  Seattle,  the  child 
became  sick,  and  appeared  in  much  distress; 
that,  in  order  to  relieve  the  suffering  of  the 
child,  he  administered  chloroform  which  he 
happened  to  have  in  his  pocket;  that,  through 
inadvertence,  an  overdose  was  given,  from 
which  the  child  died;  that,  being  without 
friends  and  money,  and  not  knowing  what 
to  do,  defendant  and  his  wife  decided  to 
dispose  of  the  body  by  dropping  it  into  the 
bay;  that  thereupon  defendant  went  back  to 
the  house  where  they  had  lived,  which  was 
but  a  short  distance  away,  and  procured  a 
sack  and  a  rock,  and  placed  the  baby  in  tha 


Digitized  by  VJ\^V7V  iC 


864 


■n  PACIFIC  REPORTER. 


(Wash. 


sack  -n-ith  the  rock,  and  dropped  sack  and 
all  into  tlie  bay,  where  it  -vvas  found.  On  a 
trial  before  a  Jury  tlie  defendant  was  found 
guilty  of  murder  in  the  second  degree.  Oth- 
er facts  necessary  to  an  understanding  of 
the  questions  discussed  will  be  stated  here- 
after. Appelhint  assigns  errors  as  follows: 
(1)  In  overruling  appellant's  motion  for  a 
continuance;  (2)  that  the  evidence  Is  InsufB- 
dent  to  support  the  verdict  of  murder  In 
the  second  degree;  (3)  in  submitting  to  the 
jury  the  question  of  appellant's  guilt  of  any 
crime  other  than  murder  in  the  first  degree; 

(4)  In  ruling  on  the  admissibility  of  evidence; 

(5)  in  refusing  to  gi-ant  a  new  trial  because 
of  misconduct  of  a  juror  and  of  newly  dis- 
covered evidence.  We  shall  consider  these 
assignments  in  the  order  stated. 

1.  Soon  after  apiiellant's  arrest,  his  father 
employed  M.  K.  Snell,  an  attorney  of  Ta- 
ooma,  to  defend  the  accused.  Snell  accepted 
the  employment,  and  was  relied  upon  by 
appellant  to  defend  the  case  and  procure  wit- 
nesses. Defendant's  father  and  mother,  be- 
ing poor  people,  sold  and  mortgaged  all  the 
property  they  had  to  raise  money  to  pay  Mr. 
Snell  his  fee.  $3ii5  was  paid  thereon.  Soon 
after  the  arrest  of  the  defendant,  he  was  ar- 
raigned in  open  court,  entered  a  plea  of  not 
guilty,  and  the  case  was  set  down  to  Iw 
tried  on  September  22,  1902.  On  September 
14th  appellant's  father  employed  E.  E. 
Shields,  an  attorney  of  Aberdeen,  to  as- 
sist Mr.  Snell  in  the  trial  of  the  case.  On 
September  Itith  Mr.  Snell  notified  appellant's 
father  that  he  would  withdraw  from  the 
case,  and  turned  over  to  Mr.  Shields  all  the 
papers  and  memoranda  he  had  in  the  cas", 
and  thereafter  also  returned  ?250  of  the 
money  paid  thereon.  On  the  18th  Snell  filed 
his  withdrawal  with  the  clerk,  and  on  the 
same  day  the  present  attorneys  appeared, 
and  filed  a  motion  for  a  continuance  of  the 
trial  for  one  month,  upon  the  grounds  that 
Mr.  Snell  had  withdrawn  from  the  case,  and 
that  30  days  would  be  necessary  for  counsel 
to  prepare  for  the  trial.  This  motion  was 
supported  by  several  affidavits,  stating  at 
length  the  employment  and  withdrawal  of 
Mr.  Snell,  and  that  he  bad  done  nothing,  and 
was  of  no  assistance  in  finding  witnesses  for 
the  defense,  and  that  counsel  then  employed 
could  not  prepare  either  upon  the  facts  or 
law  In  the  short  time  remaining  before  the 
day  set  for  the  trial.  The  court,  after  hear- 
ing these  affidavits  and  arguments  by  coun- 
sel, denied  the  motion  on  the  same  day  It 
was  filed.  This  ruling  is  the  first  error  as- 
signed. This  motion  for  a  continuance  was 
not  based  upon  any  statutory  ground,  but 
depended  upon  the  discretionary  power  of 
the  trial  judge.  This  power  will  be  reviewed 
and  revised  only  for  its  abuse.  It  is  true, 
so  far  as  the  affidavits  show,  that  no  fault 
attached  to  the  appellant  for  the  withdrawal 
of  his  principal  attorney  five  days  before  the 
day  set  for  the  trial  of  the  cause.  It  also 
appears  from  the  statements  in  the  affidavit 


of  the  three  attorneys  representing  appel- 
lant at  the  motion  for  a  continuance  that  it 
would  be  impossible  for  them  to  properly 
prepare  for  a  trial  of  so  much  imirartance  In 
so  short  a  time  as  was  remaining  from  the 
18th  to  the  22d  of  September.  This  latter 
statement  appears  to  be  the  principal  one  re- 
lied upon.  The  argument  is  made  that  ap- 
pellant was  entitled  to  a  fair  trial,  and  to  be 
represented  by  counsel,  who  were  requirwl 
to  give  their  best  ability  to  the  Interests  of 
their  client;  that,  in  order  to  do  this,  they 
must  have  time  to  prepare  themselves  for  the 
trial.  But  whether  attorneys  could  possibly 
or  properly  prepare  for  the  trial  of  the  case 
in  the  three  or  four  days  left  is  a  relative 
question,  depending  upon  the  circumstances 
of  the  particular  case.  It  is  claimed  that 
many  technical  medical  questions  would 
arise,  and  that  it  was,  therefore,  necessary 
for  defendant's  counsel  to  prepare  tbeiu- 
selvcs  upon  that  branch  of  the  case,  and  par- 
ticularly in  reference  to  the  symptoms  and 
conditions  manifested  upon  a  body  which 
had  met  deatli  by  drowning.  The  facts  in 
the  case  were  few  and  veiy  simple.  It  vraa 
not  claimed  that  there  were  any  absent  wit- 
nesses. All  who  knew  about  the  death  of 
the  child  were  at  hand.  The  place  where  the 
child  came  to  its  death  was  within  sis  miles 
of  Seattle,  where  two  of  appellant's  attor- 
neys then  resided,  and  on  the  line  of  a 
street  car.  Where  the  facts  were  so  readily 
accessible,  it  seems  that  two  or  three  days 
ought  to  be  enough  time  to  obtain  thena. 
It  may  be  true,  as  counsel  states,  that  it 
was  necessary  for  counsel  to  inquire  as  to 
the  symptoms  of  death  by  drowning  and 
those  caused  by  chloroform.  In  order  to  in- 
telligently examine  and  cross-examine  the 
expert  witnesses  thereon;  but  it  seems  to 
us  that  the  time  at  the  disposal  of  three  eom- 
I)etent  attorneys  was  amply  sufficient  there- 
for. After  reading  all  the  evidence  and  the 
whole  record,  we  are  convinced  that  the 
trial  court  did  not  abuse  its  discretion  In 
refusing  a  continuance  of  the  case  upon  the 
grounds  stated. 

2.  Appellant  next  insists  that  the  evidence 
is  not  sufficient  to  supiwrt  the  verdict  ot 
murder  In  the  second  degree,  because,  un- 
der the  evidence  in  the  case,  the  defendant 
is  guilty  of  murder  in  the  first  degree  or  ia 
not  guilty  at  all.  This  contention  is  based 
upon  the  fact  that  there  is  no  direct  evi- 
dence of  delit>erate  or  premeditated  malice, 
but  that  these  elements  of  the  crime  depend 
ui>on  circumstances.  The  main  issue  of  fact 
was  whether  the  child  was  drowned  or  was 
killed  by  chloroform.  The  court  instructed 
the  jury  that,  if  they  entertained  a  reason- 
able doubt  that  the  child  was  drowned,  or 
if  they  believed  that  the  child  came  to  its 
death  by  chloroform,  then  they  must  find 
the  defendant  not  guilty.  It  Is  argued  that 
the  same  evidence  which  proved  the  death 
of  the  child  by  drowning  also  proved  delib- 
eration  and  premeditation,   and,  since   the 
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Jury  fouud  tbat  there  was  no  deliberate  and 
premeditated  malice,  they  must  have  fouud 
the  defendant  not  guilty.  There  was  evi- 
dence to  support  a  verdict  of  murder  in  the 
first  degree,  and  appellant  cannot  complain 
because  he  was  convicted  of  a  lesser  offense 
than  the  evidence  warranted.  Appellant  ar- 
gues that  the  evidence  shows  that  the  child's 
death  did  not  result  from  drowning.  It  is 
true  that  the  defendant  himself  testified 
that  the  death  was  caused  by  an  overdose 
of  chloroform.  It  is  also  true  that  some  of 
the  physicians  testified  tbat,  from  certain 
symptoms,  death  may  have  resulted  from 
chloroform.  There  was  also  much  evidence 
tbat  death  resulted  from  drowning.  This 
(juestion  was  one  entirely  for  the  jury,  and, 
from  a  careful  reading  of  the  whole  evidence, 
wbicb  need  not  be  reviewed  here,  we  are 
of  the  opinion  that  there  was  ample  evi- 
dence tbat  death  resulted  from  drowning, 
and  that,  therefore,  there  was  evidence  to 
support  a  verdict  of  either  degree  of  murder. 
3.  It  is  next  assigned  as  error  tbat  the 
conrt  submitted  to  the  Jury  the  question  of 
murder  in  a  lesser  degree  than  the  first.  The 
court  Instructed  the  Jury  to  the  effect  tbat: 
"Under  this  information  and  the  laws  of 
this  state,  the  defendant  can  be  convicted. 
If  the  evidence  justifies  it,  of  any  one  of 
three  offenses.  •  •  ♦  These  offenses  are 
murder  in  the  first  degree,  murder  in  the  sec- 
ond degree  and  manslaughter."  The  court 
then  preceded  to  define  each  of  these  de- 
grees of  murder.  It  is  argued  tbat  because, 
under  the  evidence,  but  one  of  two  verdicts 
could  be  returned,  tIz^  guilty  of  murder  in 
the  first  degree  or  not  guilty.  It  was  error 
to  Instruct  the  Jury  upon  any  other  degrees 
of  the  crime  charged.  Many  authorities  are 
cited  to  the  effect  that,  where  there  Is  no 
evidence  which  might  authorize  a  verdict 
for  a  lower  degree  of  the  offense  than  that 
charged  In  tlie  information,  a  charge  defin- 
ing other  degrees  should  not  be  given.  If 
we  concede  that  these  authorities  state  the 
correct  general  rule,  they  do  not  help  appel- 
lant, because  there  was  evidence  of  deliber- 
ation and  premeditation.  A  cbarge  of  mur- 
der In  the  first  degree  contains  all  the  ele- 
ments or  facts  constituting  murder  lu  the 
second  degree.  The  only  difference  under 
the  statute  between  murder  in  the  first  de- 
gree and  second  degree  is  that  in  the  former 
there  must  be  deliberate  and  preuie<litated 
malice,  while  In  the  latter  the  killing  must 
be  done  purposely  and  maliciously,  but  with- 
out deliberation  and  premeditation.  The 
I)roof  of  delil)«ration  and  premeditation  may, 
and  frequently  does,  flow  from  the  same  cir- 
cumstances as  those  which  denote  intent  and 
malice;  but  one  does  not  necessarily  follow 
from  the  other.  Where  there  are  facts  or 
circumstances  from  which  intent  and  malice 
or  delil>eration  and  premeditation  may  be 
found,  it  is  always  the  duty  of  the  court  to 
submit  such  facts  and  circumstances  to  the 
consideration  of  the  Jury  under  proper  in- 
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I  structious.    Vi'e  have  seen  above  there  were 
I  facts  and  circumstances  from  which  the  Jury 
may  hav«  found  ail  the  elements  of  murder 
in  the  first  degree,  and  the  evidence  was 
sufilclent  to  sui>port  such  a  verdict.    It  fol- 
lows tbat  there  is  sufficient  to  support  one 
In  a  lesser  degree.    Furthermore,  the  «iue8- 
tlon  under  consideration  was,  we  think,  set- 
tled lu  State  V.  Greer,  11  Wash.  244,  39  Pac. 
874,  and  State  v,  Howard,  33  Wash.  250,  74 
Pac.  382.    Questions  of  fact  are  purely  ques- 
tions for  the  jury.   Judges  may  not  draw  con- 
clusions of  facts  from  other  facts  or  circum- 
stances.    They  must  declare  the  law,  and 
not  comment  on  the  facts.     Const,  art.  4,  i 
16.    If  murder  be  charged,  and  the  defend- 
ant plead  guilty   thereto,   a  jury   must  be 
impaneled  to  bear  testimony  and  determine 
the  degree  thereof.    Section  6007,  Ballioger's 
Ann.  Codes  &  St.     From  these  sections  we 
think  it  clear  that  the  jury  and  not  the  court 
must   determine   the   degree  of  murder  of 
!  which  a  defendant  is  guilty. 
!      4.  When  Dr.  Powell,  a  witness  on  behalf 
i  of  the  defense,  was  on  the  stand,  he  was 
I  asked  the  following  questions:     "Q.  If   an 
j  examination  was  held  u|k>u  a  body  for  the 
;  purpose  of  ascertaining  the  cause  of  death, 
I  Is  it  not  necessary  to  take  notes  of  the  dif- 
;  ferent  steps,  to  measure  the  parts  examined. 
I  and,  in  a  case  where  drowning  is  suspected, 
;  to  examine  microscopically  the  contents  of 
I  the  lungs  and  stomach,  to  examine  tlie  brain, 
:  and  all  parts  of  the  body,  before  coming  to  a 
i  conclusion,  and  particularly  where  a  man's 
I  life  Is  at  stake,  or  murder  is  suspected?    A. 
i  It  certainly  was.    Q.  Now,  in  an  examlna- 
i  tion  such  as  this  one  was,  where  the  brain  Is 
I  not  examined,  the  contents  of  the  lungs  are 
;  not  microscopically  treated,  no  test  is  made 
to  see  what  the  fluid  in  the  lungs  and  stom- 
I  ach  is,  would  you  say  tbat  was  a  sutUcleut 
I  and  thorough  examination  on  which  to  base 
I  a  conclusion  as  to  the  cause  of  death?"    Au 
;  objection  was  sustained  to  this  last  ques- 
i  tion,  on  the  ground  tbat  it  called  for  a  con- 
;  elusion  which  the  jury  must  draw.     Other 
I  questions  of  this  same  kind  were  asked  of 
'  other  witnesses,    and    objections    sustained 
I  thereto.    These  rulings  are  assigned  as  er- 
;  ror.    We  think  there  was  no  reversible  er- 
\  ror  In  this,  and  tbat  the  position  of  counsel 
i  for    resi)ondent   is   correct   where   he   says: 
"Tlie  evidence  was  before  the  Jury  as  to  bow 
the  examination  of  the  body  of   the  child 
hud  been  conducted.    The  previous  question 
asked  and  answered  by  Dr.  Powell  indicated 
his  idea  of  the  requisites  of  such  an  examina- 
tion, and  the  Jury  were  required  to  Judge 
whetlier    the    examinatiou    was    conducted 
])roi>erly.    Although  great  latitude  is  allowed 
in  the  examination  of  experts,  it  would  seem 
wholly  unnecessary  for  them,  in  a  case  like 
this,  to  characterize  an  examinatiou  in  an- 
swer to  a  hypotlietical  question,  espe<'lally 
when  they  had  already  detailed  how  such  an 
examination  should  be  conducted,  and  what 
should  be  done."    The  ruling  of  the  court 
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excluded  no  evidence  which  was  not  In  fact 
before  the  Jnry. 

A  number  of  physicians  ■were  called  as  ex- 
pert witnesses  by  the  state,  and  to  each  of 
these  witnesses  the  prosecuting  attorney  pro- 
pounded a  hypothetical  question  for  the  pur- 
pose of  obtaining  an  opinion  as  to  the  cause 
of  the  child's  death.  A  sample  of  these 
questions  Is  as  follows:  "I  will  ask  you, 
doctor,  to  suppose  the  case  of  a  child  three 
weeks  old,  or  thereabouts,  was  ordinarily 
healthy,  was  apparently  well,  was  in  Its 
mother's  arms  at  about  d  o'clock  on  Satur- 
day evening,  and  a  little  after — on  the  fol- 
lowing Sunday  morning  at  about  6:30 
o'clock,  or  thereabouts — the  same  child  was 
found  in  a  sack  Inclosed  with  a  stone  weigh- 
ing about  ten  pounds,  the  child  Itself  weigh- 
ing between  seven  and  eight  pounds  in  life 
or  Immediately  after  death.  The  waters 
ebbed  and  flowed,  at  the  spot  where  the  body 
of  the  child  was  found,  to  a  depth  of  from 
three  to  five  feet  at  high  tide.  The  child 
was  securely  inclosed  In  the  sack  by  a  string 
tied  around  the  top  of  the  sack  or  bag. 
When  removed  from  the  sack,  a  frothy  foam 
was  found  In  the  nostrils  and  round  about 
the  mouth,  and  some  milk  curds  were  found 
In  the  back  part  of  the  mouth.  The  hands 
were  rigid,  and  closed  or  clenched.  The  left 
hand  was  clasped  or  grasping  the  garment 
that  was  upon  the  arm  by  the  fingers  resting 
against  the  palm  of  the  hand.  The  child 
was  removed  from  the  sack,  and  its  clothing 
removed,  and  a  post-mortem  was  held  the 
following  day,  whereupon  the  sternum  was 
removed,  and  it  was  found  that  the  walls 
of  the  chest  were  expanded,  and  the  lungs 
filled  the  cavity  of  the  chest  so  that  some 
pressure  was  exercised  against  the  under 
side  of  the  sternum  or  breast  bone.  The 
right  side  of  the  heart  was  gorged  with 
blood.  There  was  also  some  blood  in  the  left 
side  of  the  heart.  The  veins  throughout 
were  gorged  with  blood.  The  arteries  were 
only  slightly  filled.  The  stomach  was  well 
filled,  or  contained  a  watery  fiuld  or  milk 
curds.  The  lungs  were  removed,  and  slight 
Incisions  made  in  the  outer  surface  of  the 
different  lobes  at  different  places.  Imme- 
diately after  the  incisions  were  made  a  wa- 
tery fluid  would  come  from  the  outer  surface 
of  the  lungs.  Upon  squeezing  the  nose,  a 
foam  or  froth  would  come  from  the  nostrils. 
The  child  was  dead  when  found.  In  your 
opinion,  if  yon  could  form  an  opinion  from 
these  facts,  what  was  the  cause  of  the  death 
of  that  child?'  These  questions  were  ob- 
jected to  upon  the  ground  that  they  assumed 
facts  which  were  not  established  by  the  evi- 
dence, and  included  certain  facts  concerning 
which  the  state's  own  witnesses  were  con- 
tradictory, and  that  these  questions,  when 
the  statements  of  the  witnesses  are  conflict- 
ing, should  state  the  facts  most  favorably 
to  the  opposing  party,  and  not  most  favor- 
ably to  the  party  propounding  the  question. 
It  is  true  that  some  of  the  witnesses  for  the 


state  were  not  entirely  agreed  as  to  the 
symptoms  and  conditions  of  the  child  when 
it  w-as  taken  from  the  sack  and  examined. 
But  all  the  conditions  named  in  the  hypo- 
thetical questions  were  testified  to  by  differ- 
ent witnesses,  and  were,  therefore,  factB 
which  the  Jury  had  a  right  to  find  and  con- 
sider. We  think  the  rule  is  fairly  well  set- 
tled that,  where  the  facts  are  in  dispute,  it  is 
suflBcient  if  a  hypothetical  question  fairly 
states  such  ta.cta  as  present  the  examiner's 
theory  of  the  case.  Stearns  v.  Field,  90  N.  T. 
040;  Cowley  V;  People,  83  N.  Y.  464,  38  Am. 
Rep.  464;  People  v.  Sessions,  58  Mich.  594, 
26  N.  W.  291;  Nave  v.  Tucker,  70  Ind.  15. 
It  is  for  the  jury  to  determine  whether  the 
facts  stated  in  such  questions  are  true  or 
proven,  and,  if  they  are  not  true,  or  not 
proven,  it  is  the  duty  of  the  Jury  to  entirelr 
disregard  opinions  based  thereon.  The  jury 
were  so  instructed  in  this  case.  There  was 
no  error  in  the  ruling. 

Error  is  assigned  upon  the  refusal  of  the 
court  to  give  an  instruction  requested  relat- 
ing to  the  good  character  of  the  defendant 
This  instruction  is  quite  long  and  involved, 
but  the  substance  of  It  is  that,  where  a  char- 
acter witness  testifies  that  he  knows  the  de- 
fendant and  his  associates  in  the  community 
in  which  he  lives,  and  that  he  has  never 
heard  defendant's  character  called  in  ques- 
tion, such  character  is  good.  This  Is  no 
doubt  the  law,  and  in  a  proper  case  shonld 
be  given.  In  this  case  several  witnesses 
stated  that  they  had  known  defendant  for  a 
long  time,  and  knew  his  associates,  and  that 
his  reputation  was  good,  because  his  char- 
acter had  never  been  questioned.  This  evi- 
dence was  Butnnltted  to  the  jnry,  and,  so  far 
as  the  record  shows,  there  is  nothing  to  in- 
dicate that  the  prosecution  questioned  that  it 
was  the  best  evidence  of  good  character. 
Not  being  questioned,  and  the  court  having 
submitted  it  to  the  Jury,  and  said  to  them 
that  evidence  of  previous  good  character  Is 
competent  as  tending  to  show  that  a  defend- 
ant would  not  be  likely  to  commit  the  crime 
charged,  if  they  fonnd  that  defendant  had 
borne  a  good  character  among  his  neighbors 
and  acquaintances,  after  the  Jury  had  con- 
sidered all  the  evidence,  including  that  bear- 
ing upon  his  previous  good  character,  or  it 
they  entertained  a  reasonable  doubt,  they 
should  acquit  him.  We  think  this  was  suf- 
ficient, and,  under  the  circumstances,  it  was 
not  error  to  refuse  the  instruction  requested. 

Appellant  argues  that  two  other  instruc- 
tions are  erroneous.  These  two  instructions 
tell  the  juiy  that,  if  they  find  certain  enu- 
merated facts  to  be  true,  "then  thefr  verdict 
should  be  'Guilty  of  murder  In  the  first  de- 
gree,' "  etc.  It  is  argued  that  these  two  in- 
structions are  Inconsistent  with  the  facts, 
not  supported  by  the  evidence,  and  Incon- 
sistent with  the  theories  of  both  plalntlflr  and 
defendant.  We  do  not  think  these  criticisms 
are  well  founded  In  fact.  But,  even  if  they 
are,  they  cannot  avail  appellant  here.   The 
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Jury  found  the  defendant  guilty  of  murder 
In  the  second  degree,  which  was  an  acquit- 
tal of  the  higher  degree.  No  possible  Injury, 
therefore,  could  have  resulted  to  the  appel- 
lant from  giving  theae  two  Instructions. 

5.  Appellant  argues  that  the  court  erred  In 
refusing  to  grant  a  new  trial,  first,  upon  the 
misconduct  of  the  Jury.  It  appears  that  a 
Juror  by  the  name  of  Warson,  upon  his  voir 
dire  examination,  qualified  himself  as  a  Juror, 
and  was  permitted  to  remain  upon  the  Jury. 
After  a  verdict  had  been  rendered,  the  appel- 
lant filed  four  affldavlts,  in  which  it  was 
stated  that  the  affiants  in  all  of  them  were 
members  of  a  Jury  In  a  case  on  trial  in  an- 
other department  of  the  superior  court  of 
King  county  on  September  22,  1902,  while 
a  Jury  was  being  obtained  in  tills  case;  that 
said  Jury  was  out  all  night  on  said  night, 
considering  their  verdict;  that  said  juror 
Warson  was  also  a  member  of  said  Jury,  and 
ont  all  night  with  affiants;  that  during  the 
night  of  the  22d  of  September,  1902,  the  Ju- 
rors generally  talked  over  the  facts  in  the 
Underwood  case,  and  generally  and  freely 
expressed  their  opinions  respecting  the  de- 
fendant. Underwood,  for  the  killing  of  his 
child;  that  juror  "Warson  participated  there- 
in, and  expressed  his  opinion  to  such  an 
extent  that  affiants  were  surprised  when  they 
learned  that  be  had  qualified  as  a  Juror  in 
the  case.  One  of  these  affiants  also  stated 
that  In  a  conversation  with  Warson  some 
three  or  four  days  prior  to  the  22d  of  Sep- 
tember, when  he  said  to  Warson  that  he 
conld  not  qualify  as  a  Juror  in  the  Under- 
wood case,  Warson  replied,  "Well,  I  think 
I  will  qualify."  Another  of  the  affiants,  by 
the  name  of  Watton,  stated  that  on  the  night 
of  September  22d  Warson  said  to  him  that  he 
(Warson)  had  read  all  about  the  killing  of 
the  Underwood  child  by  the  defendants;  "that 
his  mind  was  made  up  concerning  the  de- 
fendant's guilt,  and  all  hell  could  not  change 
it."  In  answer  to  these  affidavits  Mr.  War- 
son  denied  that  he  made  any  of  the  state- 
ments attributed  to  him,  denied  that  he  was 
acquainted  with  or  knew  the  affiant  Watton, 
or  had  ever  had  any  conversation  with  him 
about  the  Underwood  case,  and  denied  that 
lie  heard  any  of  the  discussion  or  opinions 
concerning  Uie  Underwood  case  by  any  of 
the  Jurors  on  the  night  of  September  22d,  or 
at  any  other  time,  or  that  he  was  in  any  way 
biased,  but  alleged  that  he  was  entirely 
qualified  as  a  Juror  on  the  case.  Another  Ju- 
ror, who  was  out  with  Mr.  Warson  on  the 
said  jury  during  the  night  of  September  22d, 
testifies  that  there  was  no  discussion  of  the 
Underwood  case  in  his  presence  that  night, 
or  In  the  presence  of  Warson,  to  his  knowl- 
edge; and  be  also  testifies  that  he  was  close- 
ly associated  with  Warson  on  that  night, 
sind  that,  if  Warson  had  expressed  any  opin- 
ion, he  would  have  known  It.  Three  other 
influential  business  men  make  affidavit  to 
the  fact  that  they  are  intimately  acquainted 
li^'itb  Warson,  and  bad  associated  with  him 


Just  previous  to  the  trial  of  tbe  Underwood 
case,  and  that,  if  said  Warson  had  been 
biased  in  any  way  in  tbe  case,  or  had  an 
opinion,  they  would  have  known  It;  that 
they  believed  he  had  no  opinion,  and  be- 
lieved him  to  be  a  fair,  impartial  juror,  un- 
prejudiced in  the  case.  Appellant  was  no 
doubt  entitled  to  a  fair  and  Impartial  jury, 
and,  if  one  of  the  Jurors  had  made  the  state- 
ments above  referred  to,  and  had  then  wlll- 
folly  qualified  himself  to  sit  on  the  jury,  this 
would  have  been  such  misconduct  as  to  give 
the  appellant  a  new  trial.  It,  of  course,  de- 
volved upon  the  appellant  to  show  the  fact 
of  misconduct,  or  at  least  to  create  in  the 
mind  of  the  court  a  well-grounded  suspicion 
that  the  fact  may  be  true.  The  counter  affl- 
davlts  evidently  convinced  the  lower  court, 
as  they  convince  ns,  that  the  charge  was  mis- 
takenly or  wrongfully  made.  We  have  gone 
carefully  over  all  these  affidavits,  and  it 
seems  to  us  therefrom  tliat  the  charge  was 
entirely  overcome  by  the  answering  affidavits 
on  file. 

It  is  finally  argued  that  the  court  erred 
in  denying  a  new  trial  on  the  ground  of  new- 
ly discovered  evidence.  This  evidence  con- 
sists, It  is  claimed,  of  a  photograph  of  the 
dead  child  taken  before  tbe  post-mortem  ex- 
amination was  held,  which  picture  shows 
the  open  hand  and  closed  eyes  of  the  child; 
and  also  consists  of  the  evidence  of  tbe  un- 
dertaker, Whltlock,  to  the  effect  that  when 
he  took  the  child  out  of  the  sack  its  eyes 
were  closed  and  Its  bauds  were  open.  It  was 
one  of  the  main  contentions  of  the  appel- 
lant that  closed  eyes  and  open  hands  were 
symptoms  of  death  by  chloroform,  and  op- 
posed to  death  by  drowning.  Much  of  the 
evidence  of  tbe  10  days  during  the  time  tbe 
trial  lasted  was  devoted  to  this  question. 
In  other  words,  this  evidence  Is  wholly  cu- 
mulative. The  witness  Whltlock  was  upon 
the  witness  stand,  and  could  have  been  ex- 
amined upon  these  points  if  appellant  had 
desired  to  do  so.  But,  upon  the  ground  that , 
the  evidence  is  cumulative,  we  think  tbe  low- 
er court  was  Justified  In  denying  tbe  motion. 

Upon  tbe  whole  record  we  are  satisfied 
that  the  defendant  had  a  fair  trial,  and  that 
no  substantial  errors  to  his  prejudice  were 
made.    The  Judgment  Is  therefore  affirmed. 

FULLEUTON,  C.  J.,  and  HADLE;?  and 
ANDEBS,  JJ.,  concur. 


BIER  ▼.  HOSFORD  et  al. 

(Supreme   Court   of   Washington.     Aug.   4, 

1904.) 

UASTEB  ANO  SEBVANT— INJUBtES  TO  SEBVANT— 

ASSUMPTION    OF   BISK — OBVIOUS    DANOEBS— 

DIBECTI0N8   OF   FELLOW    BEBVANTS. 

1.  An  Inteltifrent  woman,  25  years  of  age,  who 
had  been  working  on  a  mangle  in  a  lanndry  for 
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about  three  months  prior  to  an  accident,  caused 
by  her  having  caught  her  hand  therein,  assumed 
the  obvious  risk  to  which  she  was  exposed  in 
worlting  at  the  mangle  while  it  had  no  guard  at- 
tached thereto. 

2.  A  servant  is  not  obliged,  in  the  presence 
of  apparent  and  obvious  danger,  to  obey  the 
directions  of  a  fellow  servant  and  companion  in 
•work  to  rush  the  work  unreasonably,  and  there- 
by put  his  life  and  limb  in  jeopardy. 

3.  While  contributory  negligence  and  assump- 
tion of  risk  are  matters  of  defense  to  be  alleged 
and  proven,  yet  when  it  plainly  appears  from 
plaintiff's  own  evidence  that  he  cannot  recover 
in  any  event  by  reason  of  his  contributory  negli- 
gence, the  court  cannot  ignore  the  facts  so 
presented,  although  introduced  in  support  of 
the  main  action,  and  not  by  the  defense. 

Appeal  from  Superior  Court,  Spokane  Coun- 
ty; William  E.  Richardson,  .Tudge. 

Action  by  Stella  Bier  against  A.  A.  Hos- 
ford  and  others,  copartners  doing  business 
imder  the  firm  name  and  style  of  the  Wash- 
ington Steam  Laundry.  From  a  judgment 
for  plaintiff,  defendants  appeal.    Reversed. 

Post,  Avery  &  Hlggins,  for  appellants. 
Shine  &  Wlnfree  and  W.  F.  Townsend,  for 
respondent. 

PER  CURIAM.  Action  brought  in  the  su- 
perior court  of  Spokane  county  by  plaintiff, 
Stella  Bier,  against  A.  A.  Hosford,  J.  T. 
O'Brien,  and  J.  Anthony  Smith,  copartners 
doing  business  under  the  firm  name  and 
style  of  Washington  Steam  Laundry,  defend- 
ants, to  recover  damages  for  personal  inju- 
ries. Verdict  and  judgment  were  rendered 
in  plaintiff's  favor  for  $2,100,  and  defendants 
appeal. 

It  is  alleged  in  the  complaint  that  the  de- 
fendants negligently  and  willfully  permitted 
a  five-roll  mangle,  owned  and  operated  by 
them,  to  be  run  and  operated  without  its 
guard,  and  ordered  plaintiff  to  work  around 
and  upon,  and  to  adjust  the  clothing  for,  and 
to  feed  the  clothing  to  the  said  mangle,  which 
was  unsafe  and  Insecure  and  unprotected  by 
any  of  the  ordinary  guards  usually  maintain- 
ed upon  such  mangles,  and  the  said  defend- 
ants willfully  removed  the  guard  from  the 
said  five-roll  mangle  with  a  careless  disre- 
gard for  the  safety  of  others,  and  greatly  in- 
creased the  danger  of  working  In  and  around 
said  mangle,  which  danger,  if  the  said  guard 
had  been  allowed  to  remain  upon  the  said 
mangle,  would  have  been  very  slight,  or  none 
at  all;  that,  In  order  that  the  said  mangle 
should  receive  and  turn  out  mote  work,  the 
said  defendants  strained  and  forced  their 
servants  and  this  plaintiff  to  Increased  activi- 
ty In  a  place  carelessly  and  willfully  made 
unsafe  by  the  defendants;  that  said  guard 
was  removed  from  the  said  mangle  by  de- 
fendants prior  to  the  time  plaintiff  commen- 
ced work  at  said  laundry,  and  she  was  not 
Informed  and  did  not  know  that  part  of 
said  machine  was  missing,  and  slie  had  no 
knowledge  of  machinery,  and  said  mangle 
was  so  constructed  that  she  could  not  have 
Keen  and  did  not  see  any  danger  connect- 
ed therewith;  that  the  said  defendants  well 


knew  the  dangerous  condition  of  said  mangle 
and  of  the  risks  Incident  to  the  work  required 
upon  and  around  and  in  feeding  said  mangle, 
and  this  plaintiff  had  no  knowledge  or  means 
of  knowledge  thereof;  that  clt-feudants  had 
full  knowledge  and  notice  of  plaintiff's  igno- 
rance thereof,  and  did  not  warn  said  plaintiff, 
nor  impart  said  knowledge  to  her.  It  Is  also 
alleged  in  the  complaint  that  on  XovemU'r 
27,  1001,  the  plaintiff,  without  fault  of  her 
own,  had  tier  right  hand  caught  under  the 
first  roller  of  said  mangle,  and  the  same  was 
severely  crushed  between  said  roller  and  the 
heated  concave  iron  underneath,  and  that 
said  hand  was  also  severely  burned.  Appel- 
lants, by  their  answer,  deny  the  material  al- 
legations of  the  complaint,  except  that  a 
portion  of  respondent's  hand  was  caught  in 
the  mangle,  but  they  deny  any  knowledge  or 
information  sufficient  to  form  a  belief  re- 
garding the  extent  of  such  injuries.  For  an 
affirmative  defense  it  is  alleged  that  the  re- 
spondent was,  at  the  time  of  the  accident, 
and  for  a  long  time  prior  thereto,  tboroughly 
familiar  with  the  machine  oi^erated  by  her; 
that  she  had  been  advised  of  the  dangers 
incident  to  the  operation  thereof;  that  such 
dangers  were  apparent  and  obvious,  which 
she  thoroughly  knew  and  understood;  that 
she  assumed  whatever  risk  there  was  con- 
nected with  the  operation  of  said  mangle; 
that  at  the  time  of  the  accident  she  was  op- 
erating such  mangle  In  a  careless  and  negli- 
gent manner;  and  that  said  accident  was 
caused  by  her  own  negligence.  The  reply 
denies  the  affirmative  matter  alleged  in  the 
answer.  At  the  conclusion  of  the  evidence 
adduced  in  respondent's  behalf  at  the  trial, 
appellants  moved  in  the  lower  court  that  this 
case  be  taken  from  the  Jury,  and  that  Judg- 
ment be  rendered  herein  in  their  favor. 

The  assignment  of  error  predicated  upon 
this  ruling  of  the  trial  court  presents  the 
pivotal  question  in  this  controversy.  The  rec- 
ord shows  that  the  trial  of  this  action  be^an 
in  the  lower  court  on  June  18,  1902.  Re- 
spondent testified  that  she  was  then  25  years 
of  age;  that  in  the  latter  part  of  June,  1001, 
she  commenced  to  work  for  appellants  at 
their  steam  laundry  as  an  Ironer;  that  a 
month  or  so  thereafter  she  went  to  work 
as  one  of  the  feeders  on  the  mangle  described 
in  her  complaint;  that  she  had  worked  in 
a  laundry  about  one  year,  but  that  this  was 
her  first  experience  in  working  on  mangles. 
This  mangle  was  installed  in  the  AVashingtou 
Steam  Laundry  between  five  and  six  years 
prior  to  the  trial.  James  Thierry,  a  former 
part  owner  In  this  laundry,  and  a  witness 
for  respondent,  testified  tliat  a  guard  came 
with  this  mangle.  "Q.  Describe  that  guanl 
to  the  jury.  A.  That  guard  is  a  piece  of  iron 
about  eight  feet  six  inches  long,  and  is  bent 
at  an  angle,  and  square,  and  one  side  of  it  is 
four  inches  and  the  other  side  is  alxtut  an 
inch  or  an  inch  and  a  quarter.  I  could  not 
say  exactly."'  He  testified  further  that  this 
guard  was  Intended  to  be  placed  between 
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the  operator  and  the  first  roller;  that  he 
thought  the  machine  "would  be  Ju8t  as  safe 
-without  the  guard  as  with  the  guard,  and 
be  easier  to  work  on  the  mangle."  "Q.  If 
that  guard  were  on,  could  a  person  put  his 
fingers  into  the  rollers?  A.  •  •  ♦  I  could 
not  say  if  they  would  put  them  in  with  the 
guard  or  not.  •  •  •  There  probably  was 
three-quarters  of  an  inch  between  the  plate 
and  the  guard;  that  is,  from  the  plate  to  the 
guard.  Q.  How  far  was  that  guard  placed  in 
front  of  the  first  roller?  A.  That  top  of  the 
guard  comes  close  on  the  roller,  and  the  bot- 
tom of  It  would  be  probably  between  an  inch 
and  a  half  and  two  inches  from  the  roller." 
The  five  metal  rollers  or  cylinders  comprising 
a  portion  of  this  mangle  were  a  trlQe  over 
eight  inches  In  diameter.  When  in  opera- 
tion, these  cylinders,  enwrapped  in  blankets 
with  an  outside  covering  of  cotton  fabric,  re- 
Tolved  toward  the  feeders,  and  approached 
the  concave  iron  underneath  sufficiently  close 
to  catch  the  clothes  fed  into  the  machine  and 
carry  them  through.  The  cylinders  were  visi- 
ble. Whether  the  concave  Iron  was  partly  or 
completely  hidden  from  view  while  the  man- 
gle was  in  operation  does  not  definitely  ap- 
pear from  the  testimony.  The  respondent, 
however,  admitted  that  she  knew  of  this  hot 
iron.  She  testified,  "I  thought  it  was  nec- 
essary to  have  an  iron  to  iron  the  sheets." 
The  concave  iron  was  bare.  These  cylinders 
and  this  iron  were  hot  when  the  machine 
was  in  operation.  If  the  fingers  should  come 
in  contact  with  the  cylinders,  the  covering 
thereon  would  prevent  them  from  getting 
burned.  Between  the  persons  feeding  and 
the  foremost  cylinder  was  a  sheet-iron  apron, 
attached  to  the  machine,  on  which  the  goods 
were  placed,  then  straightened  out,  and  the 
wrinkles  removed  therefrom.  The  feeders 
stretched  the  goods  out  upon  this  apron,  and 
held  them  in  position  till  caught  by  the  mov- 
ing cylinder  and  carried  over  the  concave 
Iron.  The  purpose  of  this  guard,  when  pla- 
ced between  the  feeders  and  front  cylinder, 
was  to  prevent  the  hands  of  the  feeders  from 
coming  in  contact  therewith.  Between  7 
and  8  o'clock  on  the  moraiug  of  November  27, 
1901,  one  Mrs.  Dick  and  respondent  were 
feeding  this  mangle;  respondent  taking  her 
position  at  the  right  and  Mrs.  Dick  at  the 
left  In  front  of  the  machine.  Mrs.  Gladden 
was  forewoman  of  the  laundry  at  the  time. 
Respondent  testified  that  Mrs.  Dick  had 
charge  of  this  mangle  at  that  time;  tliat 
respondent  received  her  orders  from  Mrs. 
Dick;  that  the  laundry  at  that  date  was  over- 
crowded with  work,  and  that  she  (respondent) 
was  then  under  "hurry  up"  orders  from  Mrs. 
Dick  to  push  the  work;  that  there  was  no 
guard  on  this  mangle  at  the  time  she  was 
Injured;  that  she  did  not  know  there  was 
any  place  for  a  guard  on  such  machine,  or 
that  a  guard  came  with  the  mangle;  that 
while  she  was  engaged  in  feeding  the  mangle 
«he  "did  not  see  any  danger";  that  she  did 
not  know  there  was  any  danger  In  feeding 


without  a  guard.  On  respondent's  further 
direct  examination  she  testified  in  response 
to  questions  propounded  to  her,  as  follows: 
"Q.  What  were  you  feeding  to  the  mangle 
at  the  time  before  this  accident?  A.  I  was 
feeding  a  round  doth.  It  was  made  of  can- 
i  vas,  and  there  was  a  hole  In  the  middle,  and 
a  cord  drawn  around  the  edge,  and  I  was 
feeding  that  through,  and  in  some  way  my 
hand  got  caught  in  the  cord,  and  was  Jerked 
through.  Q.  This  round  cloth  you  describe, 
Miss  Bier,  what  is  it  used  for.  If  you  know? 
Have  you  heard  since  then?  A.  I  think  for 
gambling  tables.  Q.  The  cloth  that  you  de- 
scribe had  a  hole  in  the  middle— a  small 
hole?  A.  Yes,  for  chips.  Q.  To  drop  chips 
through?  A.  I  think  that  is  what  it  is  for. 
*  *  ♦  Q.  Was  this  cord  you  speak  of  loose 
or  tied?  A.  It  was  tied,  gathered  up.  Q. 
What  material  did  you  say  that  cloth  was 
made  of?  A.  Made  of  something  heavy.  I 
think  it  was  canvas.  *  •  •  Q.  Is  it  hard- 
er or  easier  to  feed  that  cloth  to  the  mangle 
or  a  plain,  ordinary  spread  or  sheet?  A.  I 
think  It  is  harder  to  feed  a  cloth  of  that 
kind.  ♦  ♦  •  Q.  I  will  ask  you  now,  in 
placing  that  cloth  Into  the  mangle  and  trying 
to  keep  It  straight,  to  explain  to  the  Jury,  If 
you  can,  how  your  band  got  caught,  as  you 
are  testifying?  A.  I  don't  know  how  it  got 
caught,  it  went  in  so  quick.  Q.  Where  did 
your  hand  go  to?  A.  It  went  inside,  under 
the  upper  first  roller."  On  cross-examina- 
tion respondent  testified  concerning  this  cord, 
"I  believe  It  was  tied,  or  it  would  not  have 
drawn  up;"  and,  further,  that  she  did  not  see 
either  of  the  proprietors  at  the  laundry  that 
morning,  prior  to  the  accident. 

In  Walker  v.  McNeill,  17  Wash.  590,  50 
Pac.  521,  which  was  an  action  to  recover 
compensation  for  personal  Injuries,  the  fol- 
lowing language  appears  in  the  opinion  of 
the  court:  "It  has  already  been  determined 
that  contributory  negligence  is  a  defense  to 
be  pleaded  and  proven  in  this  state.  We 
view  assumption  of  the  risk  of  employment 
as  of  kindred  nature.  The  better  authori- 
ties seem  to  favor  this  rule,  and  It  is  cer- 
tainly on  principle  the  natural  and  orderly 
method  of  pleading  and  proof."  This  lan- 
guage would  seem  to  Imply  that  contribu- 
tory negligence  and  assumption  of  risks  of 
employment  are  matters  of  defense,  and  must 
be  separately  pleaded.  This  court  held  that 
It  would  not  consider  the  question  of  assump- 
tion of  risks  in  the  above  cause  on  appeal, 
because  that  proposition  was  not  urged  and 
presented  in  the  trial  court.  In  Ball  t.  Gus- 
senhoven  (Mont)  74  Pac.  873,  the  court  says 
that:  "The  defenses  of  contributory  negli- 
gence and  assumption  of  risk  are  entirely  in- 
consistent with  each  other,  and  do  not  rest 
upon  the  same  principles;  and  the  existence 
of  one  necessarily  excludes  the  existence  of 
the  other"— citing  Bailey's  M.  &  S.  J  938  et 
seq.;  Miner  v.  Connecticut  River  R.  R.  Co.. 
153  Mass.  398,  403,  26  N.  E.  994;  Texas  & 
Pac.  Ry.  Co.  v.  Bryant  (Tex.  Civ.  App.)  27 
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S.  W.  825;  Mundle  v.  Hill  Mannfacturins  Co., 
86  Me.  400,  30  Atl.  16.  While  these  defenses 
may  rest  upon  different  principles,  still  we 
are  not  prepared  to  hold  unqnallfledly  that 
"the  existence  of  one  necessarily  excludes  the 
existence  of  the  other."  In  the  opinions  of 
the  ablest  courts  and  jurists  there  may  be 
fonnd  language  which  Is  proper  and  accurate 
as  applied  to  the  facts  of  the  particular  con- 
troversy under  consideration,  but  Is  warped 
from  its  obvious  meaning  wlien  applied  in  a 
different  connection,  or  to  a  dissimilar  state 
of  facts.  Itue,  the  text-lwoks  and  reports 
contain  many  cases  wherein  the  servant  suf- 
fering injuries  was  careful  in  the  line  of  bis 
employment,  but  yet  the  rule  that  the  cm- 
ploy6  assumed  the  risks  of  such  employment 
was  applied.  Each  controversy  must  neces- 
sarily depend  in  a  great  measure  on  its  own 
particular  facts.  The  case  of  Greef  Bros.  v. 
Brown,  7  Kan.  App.  394,  51  Pac.  926,  was  an 
action  brought  by  a  Miss  Brown  against  Greef 
Bros,  to  recover  for  injuries  sustained  while 
she  was  working  at  a  mangle  In  a  laundry. 
Her  hand  was  caught  between  the  cylinders 
and  burned.  "A  guard  board,  designed  by  the 
manufacturer  of  the  machine  to  protect  oper- 
ators, was  in  the  building,  but  bad  not  been 
used.  Of  this  guard  board  and  its  use  de- 
fendant in  error  was  wholly  ignorant."  Tbe 
servant,  when  injured,  was  nearly  17  years' 
of  age.  The  accident  happened  on  the  sec- 
ond day  of  her  employment  at  the  mangle. 
The  court,  commenting  on  the  facts,  observed: 
"She  could  not  fall  to  see  and  understand  tbe 
danger,  for  the  reason  tliat  all  the  elements 
of  it  were  wide  open  before  her.  The  very 
thing  happened  which  she  knew  was  most 
likely  to  occur  if  she  allowed  her  fingers  to 
get  between  the  cylinders,  and  no  warning 
or  caution  could  have  increased  her  knowl- 
edge of  the  danger  or  the  necessity  for  care. 
She  therefore  assumed  the  risk  (Luebke  v. 
Berlin  Machine  Works,  88  Wis.  442,  60  N.  W. 
711,  43  Am.  St.  Rep.  913),  and  was  guilty  of 
contributory  negligence;  for  the  assumption 
of  risk  is  a  species  of  contributory  negligence. 
This  being  true,  it  could  make  no  dlfCerence 
even  if  plaintiffs  in  error  had  neglected  rea- 
sonable precaution."  We  therefore  think, 
under  the  facts  presented  by  this  record,  that 
the  doctrines  of  contributory  negligence  and 
assumption  of  risk  are  closely  related.  See, 
also,  Luebke  v.  Berlin  Machine  Works,  supra; 
Black's  Law  &  Practice  in  Accident  Cases,  i 
338.  "There  are  many  classes  of  cases  in 
which  the  courts  have  defined  and  fixed  the 
standard  of  duty  both  In  its  application  to  the 
defendant  and  to  the  plaintiff.  In  such 
cases,  where  the  facts  are  undisputed,  or  the 
inferences  to  be  drawn  from  them  are  certain, 
the  court  should  decide  the  question  of  plain- 
tiff's contributory  negligence  as  a  matter  of 
law.  As  a  general  principle,  it  is  only  where 
the  circumstances  of  the  case  are  such  that 
the  standard  and  measure  of  duty  are  fixed 
and  defined  by  law,  and  are  the  same  under 
all  circumstances;  or  where  the  facts- are  un- 


disputed, and  but  one  reasonable  Inferoice 
can  be  drawn  from  them,  that  the  court  can 
Interpose  and  declare,  as  matter  of  law,  that 
there  is  such  contributory  negligence  as  vlll 
defeat  the  action  of  the  plaintiff.  Aa  a  gai- 
eral  proposition,  a  question  of  negligence  Is  a 
question  of  fact,  and  must  be  submitted  to 
the  jury."  Black's  Law  and  Practice  in  Ac- 
cident Cases,  §  279.  See,  also,  Christiansen 
V.  Pacific  Bridge  Co.,  27  Wash.  582,  68  Pac. 
191,  and  authorities  cited;  Remington's  Notes 
on  Washington  Reports,  p.  218.  "Where  an 
employe  knows,  or  in  the  reasonable  exercise 
of  his  faculties  should  know,  the  dangers 
which  surround  him,  he  must  be  held  to  ha?? 
assumed  the  risk."  McDannaid  ▼.  Washing- 
ton &  O.  R.  Ry.  Co.  (Wash.)  72  Pac.  481.  In 
Danuser  t.  'M.  Seller  &  Co.,  24  Wash.  567,  64 
Pac.  783,  Mr.  Justice  Dunbar  uses  the  fol- 
lowing language:  "It  is  well  established  that 
the  employer  must  furnish  the  employ^  with 
a  safe  place  to  work,  but  it  is  just  as  well  es- 
tablished that  the  employe  assumes  the  risks 
of  apparent  peril."  Where  the  danger  is  ob- 
vious and  apparent,  and  the  servant  is  or- 
dered by  the  master  to  work  in  a  given  place, 
he  cannot  recover  if  injured.  It  Is  the  serv- 
ant's duty  to  disobey  orders  of  that  nature. 
Chrlstlanson  v.  Pacific  Bridge  Co.,  supra.  In 
Crooker  v.  Pacific  Lounge  &  Mattress  Co. 
(Wash.)  76  Pkc.  632,  cited  by  respondent's 
counsel,  an  instruction  given  by  the  trial 
court,  expressed  in  the  following  language, 
was  sustained  by  this  court  on  appeal:  "A 
general  rule  of  law  is  that  a  person  working 
with  a  defective  or  unguarded  machine,  and 
without  complaint,  and  knowing  of  the  dan- 
gers of  the  same,  assumes  the  danger  of  the 
defect  or  unguarded  part;  but  there  is  no 
longer  any  doubt  that,  where  an  operator  of 
machinery  has  expressly  promised  to  repair  a 
defect,  the  workman  does  not  assume  the 
risk  of  an  Injury  caused  thereby  within  such 
a  period  of  time  after  the  promise  as  would 
be  reasonably  allowed  for  its  performance; 
nor,  Indeed,  is  any  express  promise  or  assur- 
ance from  the  master  necessary.  It  is  sufll- 
cient  that  the  workman  may' reasonably  infer 
that  the  matter  will  be  attended  to.  So  you 
are  instructed  that  If  the  plaintiff,  at  the  time 
of  his  employment  and  at  the  time  of  the  ac- 
cident, saw  the  danger  from  the  lack  of  the 
guard,  and  complained  of  the  same  to  the 
foreman,  and  the  foreman  promised  to  put  on 
a  guard,  and  the  plaintiff  went  to  work  and 
continued  at  work  on  the  promise,  and  you 
further  find  that  tbe  danger  was  not  so  im- 
minent and  immediate  that  a  reasonably  pru- 
dent man  would  not  go  to  work  or  continue 
at  work  on  the  saw,  and  that  at  the  time  of 
the  accident  the  plaintiff  was  relying  upou 
the  foreman's  promise  to  place  on  a  guard, 
then  you  are  iustriicted  that  the  plaintiff  did 
not  assume  the  risk  and  danger  of  an  injury 
resulting  from  the  lack  of  a  guard."  In  the 
case  at  bar  It  is  not  pretended  that  appel- 
lants ever  promised  to  place  any  guard  upon 
this  mangle,  or  that  respondent  ever  com- 
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plained  In  tbat  regard.  She  teatlfled  that  sbe 
did  not  know  tbat  there  waa  any  place  for  a 
gnard  on  tUa  mangle.  Whatever  dangera 
there  were  In  operating  the  machine  In  quea- ' 
tion  were  apparent  and  obviouB,  known  or 
should  have  been  known  by  this  respondent 
as  well  as  on  the  part  of  appellants.  Again. 
In  the  Crooker  Case  there  was  evidence  tend- 
ing to  show  that  the  plalntlfC  waa  exercising 
due  care  when  he  received  the  Injuries  of 
which  he  complained.  The  evidence  In  the 
action  at  bar  discloses  that  the  respondent  is 
an  intelligent  woman,  and  was  25  years  of 
age  at  the  time  of  the  accident;  that  she  had 
been  working  on  this  mangle  aa  a  feeder 
about  three  months  prior  to  the  accident, 
which  was  a  sufficient  length  of  time  to  en- 
able her  to  understand  fully  and  appreciate 
the  danger  surrounding  It  It  was  apparent 
and  obvious  that  if,  while  running  clothes 
through  the  machine,  she  should  allow  her 
band  or  fingers  to  get  caught  between  the 
nearest  revolving  cylinder  and  the  hot  con- 
cave iron  ondemeatb,  she  would  suffer  an 
Injury.  The  bare  statement  of  this  proposi- 
tion Is  sufficient  to  demonstrate  its  verity, 
notwithstanding  respondent's  statement  that 
she  was  not  aware  of  such  dangers.  Phys- 
ical facts  apparent  to  individuals  of  the  most 
ordinary  understanding,  particularly  those 
things  capable  of  sensation  and  touch,  cannot 
be  overcome  or  discredited  by  word  of  mouth. 
Conrta  and  Juries  in  such  instances  are  not 
warranted  in  making  erroneous  deductions 
from  known  premises.  Oroth  v.  Thomann, 
110  Wis.  488,  88  N.  W.  178.  Moreover,  we 
think,  aside  from  this  statement  of  respond- 
ent, taking  her  testimony  In  its  entirety  with 
reference  to  the  nature  of  her  employment 
and  ber  description  of  this  mangle  and  Its 
movement  while  In  operation,  that  she  suffi- 
ciently understood  and  appreciated  the  riska 
and  dangers  to  which  she  was  constantly  ex- 
posed while  at  work  thereon  without  any 
gnard  being  attached  to  this  machine.  With- 
in the  rule  of  law  enunciated  in  Gbrlstlanson 
T.  Pacific  Bridge  Co.,  supra,  respondent  was 
not  obliged,  in  the  presence  of  apparent  and 
obvious  danger,  to  obey  the  alleged  directions 
of  Mr&  Dick,  her  fellow  servant  and  com- 
panion feeder  at  the  mangle,  to  rush  the  work 
unreasonably,  thereby  putting  life  and  limb 
In  jeopardy.  It  would  seem  that,  even  if  re- 
spondent was  rushed  with  her  work,  as  she 
claimed,  this  fact  ought  not  to  have  prevent- 
ed her,  in  the  absence  of  any  guard,  from 
controlling  her  hand  and  Angers  and  watch- 
ing the  movements  of  the  rollers,  thus  obvi- 
ating this  unfortunate  accident  Tmntle  T. 
North  Star  WooIen-MIU  Co.,  67  Minn.  52,  58 
N.  W.832. 

We  are  of  the  opinion  that  the  facts  appear- 
ing in  the  record  bring  this  action  within  the 
reasoning  of  Olson  v.  McMurray  Cedar  Lum- 
ber Co.,  9  Wash.  002,  87  Pac.  679,  wherein 
this  court  held  that  a  person  employed  to 
work  about  dangerous  machinery  assumes 
the  risk  of  all  dangers  which  are  obvious,  and 


cannot  recover  for  iaJurlM  sustained,  al- 
though the  master  failed  to  instruct  the  serv- 
ant regarding  his  duties  connected  with  the 
operation  of  such  machinery  and  the  danger 
of  hia  employment  in  that  behalf.  Thia  salu- 
tary doctrine  enunciated  in  the  Olson  Case 
has  been  reaffirmed  by  several  subsequoit 
decisions  of  this  court  Remington's  Notes, 
p.  258.  "The  machine  was  dangerous  only 
because  there  was  danger  in  working  upon 
it;  and.  If  it  was  In  fact  dangerous,  it  was 
Immaterial  that  the  danger  might  have  been 
averted  by  appliances  protecting  againat  it. 
*  *  *  If  the  plaintiff  undertook  the  woric 
knowing  the  danger,  the  defendants  are  not 
liable,  although  they  might  haVe  prevented 
the  danger  by  guarding  against  it"  Gilbert 
V.  Guild,  144  Mas&  601,  12  N.  B.  36&  Again, 
the  same  learned  court,  in  Connolly  v.  El- 
dredge,  160  Mass.  670,  86  N.  B.  471,  uses  this 
significant  language:  "The  danger  to  fingers 
from  two  cylinders  in  contact  with  each  oth- 
er, and  seen  to  be  revolving  Inwardly,  is  ob- 
vious to  any  person  of  ordinary  powers,  and 
plainly  was  understood  by  the  plaintiff. 
Crowley  v.  Pacific  MUIs,  148  Mass.  228, 10  N. 
E.  844.  In  Patnode  v.  Warren  Cotton  Mills, 
157  Mass.  283,  289,  32  N.  B.  161.  34  Am.  St 
Rep.  276,  It  might  have  been  found  that  the 
plaintiff  could  not  see  the  revolving  rolls  by 
which  he  was  hurt  In  the  present  case,  if 
there  had  been  no  gnard  across  the  shelf  of 
the  mangle,  the  plaintiff  would  have  acted  at 
her  peril.  But  the  guard  did  not  convert 
the  mangle  into  a  trap.  It  manifeatly  was 
not  intended  to  protect  the  hand  except  in  the 
ordinary  use  of  the  mangle,  when  clothes 
were  slid  under  the  guard.  The  plaintiff  was 
putting  a  cloth  upon  the  cylinder,  above  the 
guard.  She  saw,  or  might  have  seen,  all  the 
elements  of  danger,  including  the  distance 
between  the  guard  and  the  cylinder  on  that 
side.  To  appreciate  them  required  no  warn- 
ing or  instruction  beyond  what  is  furnished 
by  common  experience."  It  is  true,  aa  re- 
spondent's counsel  contend,  that  this  court 
has  frequently  alflrmed  the  proposition  of  law 
that  contributory  negligence  and  assumption 
of  riska  are  mattHS  of  defense,  which  must 
be  alleged  and  proven  like  other  defenses. 
Still,  when  it  plainly  appears  from  the  re- 
spondent's evidence  introduced  at  the  trial 
that  she  cannot  recover,  in  any  event,  by  rea- 
soit  of  her  contributory  negligence,  the  court 
cannot  ignore  the  presentation  of  the  facts 
appearing  In  the  record,  which  become  a  part 
of  the  case  for  all  purposes,  whether  in  sup- 
port of  the  main  action  or  of  one  or  more  of 
the  grounds  of  defense.  In  several  of  our 
own  decisions  cited  above,  the  doctrine  of  as- 
sumed risks  was  recognized  and  applied  on 
defendant's  motion  for  a  nonsuit  See  Brown 
▼.  Tabor  Mill  Co.,  22  Wash.  317,  60  Pac.  1126. 
Photographs  of  this  mangle  from  different 
positions  were  Introduced  In  evidence  by  ap- 
pellants, to  which  respondent's  counsel  refer 
as  silent  witnesses  in  their  client's  behalf. 
We  are  not  prepared  to  say,  from  inspection 
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of  these  several  views,  that  the  concave  Iron 
above  noted  was  partially  or  wholly  invisible. 
Still,  this  inspection  would  seem  to  strengthen 
our  conclusion  that,  if  respondent  had  exer- 
cised simply  ordinary  prudence  and  caution 
in  feeding  that  particular  cloth  into  this  ma- 
chine, her  fingers  would  not  have  been 
caught  in  the  manner  of  which  she  complains. 
The  counsel  for  respondent  assert  in  their 
printed  argument  that  "it  Is  also  true  that 
respondent's  hand  became  entangled  In  a  pe- 
culiar combination  of  goods  which  were  ten- 
dered her  for  passage  through  the  mangle." 
We  have  read  the  testimony  appearing  in  the 
statement  of  facts  very  carefully,  especially 
that  portion  adduced  in  respondent's  behalf, 
and  fail  to  discover  the  reason  for  such  con- 
tention. We  assume  that  counsel  refer  to  the 
cloth  used  as  a  covering  for  a  gambling  table, 
with  a  hole  in  the  center  thereof,  through 
which  chips  may  be  dropped.  The  evidence 
falls  to  show  that  the  feeding  of  such  cloths 
through  the  mangle  is  attended  with  any 
extraordinary  danger.  These  coverings  came 
Into  the  laundry  the  same  as  other  goods, 
were  run  through  the  mangle,  and  then  iron- 
ed out  smoothly.  In  view  of  the  testimony 
of  respondent,  to  the  effect  that  she  did  not 
know  how  her  hand  got  caught,  it  went  in  so 
quickly,  we  fall  to  see  the  bearing  of  the  evi- 
dence regarding  this  particular  covering 
<'loth  on  the  issues  involved  in  the  present 
<'ontroversy.  Shine  v.  Cocheco  Mfg.  Co.,  173 
Mass.  558.  .54  N.  E.  240.  On  the  facts  ap- 
pearing in  the  record,  we  are  of  the  opinion 
that  tiie  ai>peliant8'  motion  for  a  nonsuit 
should  have  been  granted. 

The  Judgment  of  the  superior  court  Is  there- 
fore reversed,  and  this  cause  Is  ivuinnded. 
with  directions  to  dismiss  the  action. 


JOHNSON  et  al.  v.  WASHINGTON  NAT. 

Bl.ULDINO,  LOAN  &  INVESTMENT 

ASSN. 

(Supreme  Court  of  Oregon.    Aug.  8,  1904.) 

BUII.DINO    ANO    LOAN    ASSOCIATIONS— LOANS- 
PAYMENT— ESTOPPEL. 

1.  The  contract  between  a  building  and  loan 
association  and  a  stockholder  beini;  m  fact  one 
of  loan  mwely.  the  l)orrower  is  not  estopped  to 
claim  payment  of  the  loan  by  application  of  pre- 
miums, assessments  on  stock,  etc.,  on  the 
ground  that,  if  he  bad  earlier  made  such  claim 
the  moneys  so  received  would  not  have  been  dis- 
l)o»ed  of  as  they  were. 

Appeal  from  Circuit  Court,  Marlon  County; 
R.  P.  Boise,  Judge. 

Suit  b,v  H.  A.  Johnson  and  others  against 
the  Washington  National  Building,  Loan  & 
Investment  Association.  Decree  for  plain- 
tiffs.   Defendant  appeals.    Affirmed. 

Peters  &  Powell  and  George  O.  Bingham, 
for  appellant.  Richardson  &  Richardson,  for 
respondents. 

BEAN,  J.  This  suit  Is  similar  to  many 
others  that  have  been  before  the  court  in  one 


form  or  another,  the  purpose  being  to  cancel 
a  mortgage  given  to  a  so-called  building  and 
loan  association  on  the  ground  that  the  debt 
seciu-ed  thereby  has  been  fully  paid.  The 
defendant  appeared  specially,  and  moved  to 
quash  the  service  of  summons.  The  motion 
was  overruled,  and  defendant  given  until  a 
day  certain  in  which  to  answer;  but,  failing 
to  answer  within  the  time  allowed  by  the 
court,  a  decree  by  default  was  entered  against 
it.  Thereafter  it  moved  to  be  relieved  from 
the  default,  and  for  permission  to  answer,  at 
the  same  time  tendering  the  answer  which  it 
desired  to  file.  The  motion  was  denied  on  the 
ground  that  the  answer  tendered  did  not 
state  facts  sufficient  to  constitute  a  defense, 
and  the  defendant  appeals. 

The  proposed  answer  attempts  to  set  up  an 
estoppel,  and  Is  substantially  the  same  as  the 
one  held  Insufficient  In  the  Hubert  Case.  Hu- 
bert V.  Washington  N.  B.  L.  Ass'n,  42  Or.  71, 
71  Pac.  64.  The  only  difference  Is  that  it  la 
now  alleged  that.  If  the  defendant  had  been 
advised  of  the  claim  of  the  plaintiff  that  he 
was  entitled  to  have  all  payments  made  by 
him  in  the  form  of  premiums,  assessments  on 
stock,  etc.,  credited  as  payments  on  the  origi- 
nal loan,  it  would  have  prevented  a  with- 
drawal of  other  stockholders  until  their  rights 
could  be  adjusted  on  the  same  basis,  but  that, 
relying  In  good  faith  upon  plalntifTs  acqui- 
escence in  the  settlements  and  adjustments 
made  with  Iilm,  It  had  made  settlements  with 
other  stockholders  on  the  basis  of  Its  Interpre- 
tation of  the  contract,  and  allowed  them  to 
withdraw  from  the  association,  to  its  irrep- 
arable loss  and  that  of  its  existing  stockhold- 
ers. This  averment  docs  not  aid  the  defense 
of  estoppel.  The  contract  between  plaintiff 
and  defendant,  notwithstanding  its  form,  was 
a  mere  loan  of  a  sum  of  money  by  the  de- 
fenilant  to  the  plaintiff.  The  plaintiff  was 
nothing  more  tlian  a  borrower,  and  was  enti- 
tled to  have  all  payments  made  by  him  ai>- 
plie<I  In  discharge  of  his  indebtedness.  Wash- 
ington Investment  Association  v.  Stanley,  38 
Or.  ai9,  03  Pac.  489.  58  L.  R.  A.  816.  84  Am. 
St.  Rep.  793;  Western  Sav.  Co.  v.  Houston. 
38  Or.  377,  (55  Pac.  Oil.  The  nature  and  char- 
acter of  the  contract  and  the  rule  applicable 
to  its  adjustment  are  thus  clearly  stated  by 
Mr.  Justice  Quarles  in  Fidelity  Savings  Ass'n 
V.  Shea,  6  Idaho,  405,  415,  55  Pac.  1022,  1024: 
"In  the  case  at  bar  we  construe  the  endre 
contract  to  be  one  of  loan;  ttiat  it  was  en- 
tered Into  for  the  purpose  solely  of  borrowing 
money  by  oue  of  the  parties  and  lending  by 
the  other;  that  the  relation  of  corporation 
and  stockholder  exists  not  lu  fact,  but  purely 
in  fiction;  and  that  the  object  of  the  plaintiff 
in  entering  into  the  contract  was  purely  for 
the  purpose  of  Increasing  its  capital  by  ob- 
taining large  returns  for  the  use  of  its  money. 
In  no  case  where  the  two  relations  are  blend- 
ed together,  as  in  this  case,  and  the  stock 
and  debt  are  both  contemporaneously  extin- 
guished by  monthly  payments  upon  the  debt 
or  upon  the  so-called  stock,  will  the  contract 
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be  treated  by  tbia  court  other  than  a  con- 
tract of  loan."  Since  the  contract  la  to  be 
regarded  merely  aa  a  loan  of  money  by  the 
defendant  to  the  plaintiff,  defendant'a  dispo- 
sition of  the  paymeuta  made  by  plaintiff  is 
immaterial.  The  money  belonged  to  It,  and 
could  he  dlspoaed  of  aa  it  saw  proper.  It  la 
not  in  the  position  of  an  innocent  agent  or 
stockholder,  who  has  parted  with  money  on 
tlie  faith  or  conduct  of  the  one  claiming  it. 
It  was  the  originator  of  the  sclieme  to  col- 
lect from  the  borrower  more  than  the  legal 
rate  of  interest  under  the  guise  of  a  building 
and  loan  association,  and  is  not  entitled  to 
make  the  defense  of  estoppel  as  against  one 
of  its  so-called  borrowing  members. 
The  decree  is  aiBrmed. 


WOLDENBBRG  r.  BERO. 

(Supreme  Court  of  Oregon.     Aug.  15,  1004J 

PABTNBB8UIF — DISSOLUTION — PROFITS. 

1.  Where  plaintiff  and  defendant  entered  in- 
to n  partnership  agreement — plaintiff  to  con- 
tribute the  entire  plant,  and  defendant,  out  of 
bis  share  of  the  surplus)  earnings,  to  repay  to 
him  one-half  the  expenditure  therefor — the  in- 
crease in  the  value  of  the  plant  is  to  be  consid- 
ered part  of  the  profits,  on  a  dissolution,  before 
the  stipulated  time,  owing  to  their  disagree- 
ment, as  to  which  they  were  equally  at  fault. 

Appeal  from  Circuit  Cotjrt,  Harney  Coun- 
ty;   Morton  D.  Clifford,  Judge. 

Suit  by  L.  Woldenberg  against  C.  Berg. 
From  the  decree,  plaintiff  appeals.  Modi- 
fled. 

Thornton  Williams  and  Biggs  &  Biggs,  for 
appellant.  Parrisb  &  Rembold,  for  respond- 
ent. 

WOLVERTON,  J.  This  Is  a  suit  for  the 
dissolution  of  a  partnership  and  an  account- 
ing. The  parties  entered  Into  partnership 
relations  by  articles  of  agreement  which  pro- 
vide that  the  business,  consisting  of  the 
manufacture  and  sale  of  lager  beer,  steam 
beer,  ale,  and  porter,  in  the  town  of  Burns, 
Harney  county.  Or.,  and  to  be  conducted 
under  the  firm  name  of  Woldenberg  &  Berg, 
shall  commence  March  26,  1808,  and  con- 
tinue during  the  term  of  10  years;  that  the 
interest  of  the  parties  shall  be  equal,  and 
that  the  profits  and  losses  shall  be  shared 
accordingly  between  them;  that  Woldenberg 
shall  contribute  to  the  business  the  entire 
plant,  with  machinery  fully  equipped  for 
brewing  purposes;  and  that  Berg  shall  repay 
taim  one-half  of  the  actual  expenditure  there- 
for out  of  his  share  of  the  surplus  earnings, 
after  deducting  among  other  expenses,  iso 
per  month  each  for  plaintiff  and  defendant 
for  personal  use.  Woldenberg  to  receive  no 
Interest  on  the  excess  of  his  investment  above 
Berg.  The  business  was  entered  upon  In 
pursuance  of  the  agreement,  and  was  car- 
ried on  with  more  or  less  success  until  Sep- 
tember, 1001,  when  the  parties  disagreed,  re- 


sulting in  a  discontinuance  of  the  business, 
and  on  October  24tU  following  this  suit  was 
instituted  to  wiud  up  the  affairs  of  the 
firm.  Much  testimony  was  taken,  covering  a 
very  wide  scope  in  the  negotiations  leading 
up  to  the  forming  of  the  partnership,  the 
manner  of  conducting  the  business,  keeping 
the  books,  and  their  final  disagreement,  but 
the  only  matter  that  la  particularly  relevant 
:  is  that  which  bears  upon  the  disagreement 
I  nnd  the  accounting.  It  is  clearly  proven  that 
I  the  parties,  owing  to  their  differences  of 
opinion  as  to  the  proper  method  of  further 
promoting  the  business,  could  not  longer 
I  operate  In  harmony,  and  hence  it  was  nec- 
essary that  the  partnership  affairs  should  be 
closed  out.  In  this  one  party  was  not  more  at 
fault  than  the  other,  their  mutual  disapproval 
each  of  the  other's  methods  culminating 
in  the  necessity  for  a  dissolution  of  their  re- 
lations. Each  of  the  parties  has  rendered  a 
statement  showing  the  condition  of  the  busi- 
ness, but  differing  widely.  The  trial  court 
adopted  in  the  main  the  statement  of  the 
defendant,  and  we  are  impressed  that  it  is 
the  more  nearly  correct  It  Is  impossible, 
owing  to  the  negligent  and  Irregular  man- 
ner in  which  the  books  were  kept,  to  reach  a 
thoroughly  satisfactory  result.  Defendant's 
statement  is  more  in  detail,  reference  being 
made  to  much  data  whereby  It  may  be  veri- 
fied, yet  our  Judgment  Is  that  it  is  inaccu- 
rate as  to  the  Item  of  money  drawn  by 
Woldenberg.  As  to  this  there  is  no  refer- 
ence to  any  account  kept  by  either  of  the 
IKtrtles,  and  we  prefer  plaintiff's  statement 
concerning  it.  We  are  unable  to  concur, 
however,  with  the  ti'ial  court's  conclusions 
of  fact  and  law;  and,  that  the  result  may 
be  clearly  understood,  we  make  the  follow- 
ing brief  summary  of  our  conclusions,  from 
which  the  proper  statement  of  facts  may  be 
deduced,  and  the  decree  formulated.  As  no 
good  purpose  can  be  subserved  by  a  discus- 
sion of  the  testimony,  we  will  not  attempt 
it,  but  rest  the  case  with  as  clear  a  state- 
ment of  the  account  as  we  can  make.  Par- 
enthetically, it  should  be  observed  that  the 
parties  also  engaged  In  conducting  a  saloon 
in  the  town  of  Bums  during  a  portion 
of  the  time  that  they  were  in  the  brewery 
business,  but  the  whole  was  considered  and 
treated  by  them  as  one  business,  and  the 
accounting  has  been  conducted  upon  that 
basis.  No  further  special  reference,  there- 
fore, need  be  made  to  the  saloon  business. 
And  further,  as  preliminary  to  the  general  ac- 
counting. It  should  be  stated  that  the  entire 
period  In  which  the  parties  were  engaged  as 
partners,  to  the  date  of  the  institution  of 
this  suit,  is  3  years,  6  months,  and  28  days. 
Under  the  agreement,  each  of  the  parties 
was  entitled  to  an  allowance  of  |30  per 
month  for  his  personal  use,  which  is  proper- 
ly an  expenditure  of  the  business.  The  total 
amount  payable  to  each,  therefore,  was  |1,- 
288.  Berg  has  drawn  ?1,708.30— a  sum  in 
excess  of  that  to  which  he  was  entitled  by 
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$510.30.  Woldenberg,  on  the  other  band,  has 
drawn  but  $1,178,  leaving  due  blm  on  bis 
personal  account,  $110.  Now,  to  tbe  general 
statement: 

The  cost  of  the  plant  by  inroice, 
substantially  agreed  to  by  the  par- 
ties, is  $  8.888  53 

But  as  the  value  of  the  plant  is,  as 

practically  conceded  by  plaintiff, 

$10,000,  the  cost  value  ceases  to 

serve  as  a  factor  in  determining 

tbe  relative  interest  of  the  parties 

m  the  assets  of  the  concern ;    the 

increase  in  value  becoming  a  part 

of  the  profits  of  the  investment. 
The  cash  receipts  from  all  sources 

are $21^58  60 

Accounts  due  the  firm 495  68 

Value  of  the  plant 10,000  00 

Total  receipts  and  assets _!W1.854  28 

Upon    the    other    hand,    the    total ' 
amount  of  moneys  paid  out  is. . .  $26,608  46 

Accounts  owing  by  the  firm 738  34 

Amount  due  Woldenberg  on  personal 
allowance 110  00 

Total  money  paid  out  and  lia- 
bilities   $27,457  80 

From  this  should  be  deducted 
amount  drawn  by  Berg  above  his 
personal  allowance 610  30 

Balance  actual  expenditures  and 
liabilities   $26,947  BO 

Deduct  this  amount  from  receipts 

and  assets $31,854  28 

26,947  BO 

And  we  have $  4,906  78 

as  the  profits  realized,  one-half  of 

which,  or 2,453  89 

represents    the   earnings    of   each 

partner. 
However,     as    the    defendant    has 

drawn  $510.30  above  his  personal 

allowance    nnder   the    articles   of 

partnershipj  bis  interest  remaining 

would  be  duninished  by  that  sum, 

or 1,943  09 

The  assets  of  the  enterprise  are: 

Accounts  due  the  firm -  495  68 

Value  of  the  plant 10.000  00 

Total   $10,495  68 

This  total,  less  the  defendant's  in- 
terest        1,943  09 

would  represent  the  plaintiff's  in- 
terest, viz $  8,552  69 

This  giveB  us  tbe  proportional  basis  for 
final  adjustment  between  tbe  parties.  It  is 
necessary  that  tbe  assets  be  sold,  which  vrlll 
be  tbe  decree  of  the  court,  and  tbe  proceeds 
arising  therefrom  will  be  applied  (1)  to  tbe 
payment  of  tbe  costs  and  disbursements  of 
this  suit,  including  those  arising  in  tbe  trial 
court  as  well  as  this,  and  accruing  costs  In- 
'Cident  to  tbe  closing  up  of  tbe  business;  (2) 
to  the  payment  of  the  liabilities  of  the  firm, 
including  $110  to  plaintiff,  and  tbe  remainder 
will  be  divided  between  the  parties  In  tbe 
proportion  of  i»"*»/io4»b«8  thereof  to  tbe 
■defendant,  and  »''»»»»/io4»588  to  tbe  plain- 
tiff. 

The  trial  court  allowed  tbe  defendant  $30 
per  month  during  tbe  entire  time  of  tbe 
continuance  of  the  litigation.    This  we  deem 


to  be  error.  If  he  was  entitled  to  that  sum, 
plaintiff  was  entitled  to  a  like  sum.  When, 
however,  they  ceased  to  engage  In  business 
under  their  articles  of  partnership,  neither 
was  entitled  to  the  stipulated  amount  for  per- 
sonal use,  and  tbe  accounting  should  not  in- 
clude the  item.  Neither  should  there  be  any 
decree  against  the  plaintiff's  surety  on  the 
Injunction  bond  for  costs  or  other  amount. 
Tbe  decree  will  declare  a  dissolution  of  part- 
nership, and  direct  tbe  appointment  of  a  re- 
ceiver to  wind  up  the  business  and  distribute 
tbe  funds. 
Modified. 


ELDRIDGB  ▼.  HOEFER  et  aL 
(Supreme  Court  of  Oregon.    Aug.  15,  1904.) 

TBOVEB  —  CONVEBSION  —  EVIDENCE  —  UMITA- 

TIONB— I.A.IIDI.OBD    ARD    TEWAHT— 

liCEASUBB  OF  DAUAOE8. 

1.  Where,  in  an  action  for  conversion  of  a 
hophouse.  tiiere  is  an  issue  as  to  the  owneiship 
of  it.  and  plaintiff  shows,  as  an  admission 
against  interest  by  defendant,  that,  after  plain- 
tiff retook  the  building  and  sold  it  to  A.,  de- 
fendant leased  it  from  A.  for  a  year,  defendant 
may  explain  this  by  evidence  that  the  reason 
he  made  the  lease  was  that  the  building  had 
been  moved  from  his  premises  by  plaintiff  at  the 
beginning  of  the  hop-drying  season,  and  he  had 
no  other  house  be  could  use,  and  so  made  the 
contract  to  save  bis  crop. 

2.  The  relation  of  landlord  and  tenant  is  cre- 
ated where,  after  sale  under  mortgage  foieclx>- 
sure,  it  is  agreed  between  the  purchaser  and 
former  owner  that  the  latter  may  remain  in 
possession,  paying  rent  therefor,  for  two  years 
after  expiration  of  time  to  redeem,  with  right 
to  redeem  in  such  time. 

S.  Trover  by  a  tenant,  whose  landlord  wrong- 
fully entera  and  takes  possession  before  ex- 
piration of  the  lease,  and  forbids  the  removal 
of  a  hophouse  erected  by  the  tenant,  and  con- 
verts it  to  his  own  use,  is  barred  only  by  the 
general  statute  of  limitations. 

4.  The  measure  of  damages  in  trover  for  con- 
version of  an  article  which  has  been  returned 
to  and  accepted  by  plaintiff,  when  special  dam- 
ages are  not  alleged,  is  the  value  of  the  prop- 
erty at  the  time  of  tbe  conversion,  with  interest 
thereon  to  the  trial,  less  its  value  when  re- 
turned, with  interest  thereon  from  tliat  date. 
and  not  the  value  of  its  use  while  in  defend- 
ant's possession. 

Appeal  from  Circuit  Court,  Marion  Coun- 
ty ;  George  H.  Bomett,  Judge. 

Action  by  F.  i.  Eldridge  against  John 
Hoefer  and  another,  partners.  Judgment  for 
plaintiff.    Defendants  appeal.    Reversed. 

This  is  an  action  to  recover  damages  for 
t|ie  conversion  and  use  by  the  defendants  of 
a  hophouse  (or  tbe  years  1896  to  1901,  in- 
elusive.  It  is  alleged  In  tbe  complaint  that 
plaintiff  la  tbe  owner  of  tbe  hophouse  in 
question;  that  in  August,  1896,  tbe  defend- 
ants wrongfully  and  unlawfully  seized  and 
took  possession  of  It,  and  converted  the  same 
to  their  own  use  until  August  20,  1902,  when 
it  was  restored  to  tbe  plaintiff ;  that  during 
all  such  time  tbe  defendants  continuous!}' 


V  3.  Sm  Trover  and  Oonvenien.  voL  41.  Cent  D«- 
a  233.  SU.  263,  277. 
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used  and  oocu^ed  the  bouse,  to  plalntlfTs 
damage  In  tbe  sum  of  $1,930;  that  at  tbe 
time  of  the  conversion.  In  1806,  the  bouse 
was  worth  $840,  and  in  August,  1902,  at  the 
time  the  possession  was  regained  by  tbe 
plaiutlft,  its  value  was  $500;  tbat  during 
the  time  defendants  used  and  occupied  tbe 
house,  tbe  reasonable  rental  value  thereof 
was  $225  a  j'ear  for  drying  bops,  and  $40  a 
year  for  storing  bops,  and,  by  reason  of  the 
wrongful  and  unlawful  witlibolding  of  tbe 
possession  of  tbe  same,  and  tbe  use  and  occu- 
pation thereof,  by  the  defendants,  the  plain- 
tiff was  damaged  In  tbe  sum  of  $1,590.  Tbe 
answer  denies  plaintiff's  ownership  of  tbe 
bouse,  the  wrongful  possession  thereof  by 
tbe  defendants,  that  the  reasonable  value  of 
the  use.  was  any  greater  sum  than  $50  a. 
year,  and,  for  an  affirmative  defense,  alleges 
tbat  the  bouse  was  built  by  the  plaintiff  on 
tbe  premises  of  the  defendants  in  payment 
of  tbe  rent  of  a  bopyard  for  the  year  1893; 
tbat  at  tbe  expiration  of  tbe  lease  tbe  plain- 
tiff surrendered  to  tbe  defendants  tbe  pos- 
session of  the  premises,  together  with  tbe 
house,  and  the  defendants  occupied  and  used 
the  same  until  August,  1002,  when  tbe  plain- 
tiff wrongfully  and  unlawfully  removed  the 
bouse  therefrom  without  the  knowledge  or 
consent  of  tbe  defendants.  The  reply  denies 
the  matei-ial  allegations  of  the  answer,  and 
affirmatively  alleges  that  on  and  prior  to 
December  10,  1894,  plaintiff  was  tbe  owner 
of  the  premises  upon  which  tbe  hopbouse 
was  built,  and  on  that  day  a  decree  was  ren- 
dered foreclosing  ^  mortgage  given  by  him  to 
Goodman  &  Son,  and  ordering  tbe  sale  of 
the  mortgaged  premises;    that  the  property 

.  was  si^bsequently  sold  under  tlie  decree,  and 
purchased  by  Goodman  &   Son,  who  there- 

.  after  assigned  and  transferred  the  certificate 
of  sale  to  the  defendant;  tbat,  under  an 
agreement  made  with  tbe  defendants,  tbe 
plaintiff  remained,  in  possession  of  tbe  prem- 
ises, agreeing  to  deliver  to  them  one-tbird  of 
tbe  hops  grown  thereon  each  year,  as  rent; 

■  that  defendants  proposed  to  him  that  they 
would  give  him  two  years  In  addition  to  the 
time  allowed  by  law  In  which  to  redeem  from 
tbe  sale  under  the  foreclosure  decree  if  be 
would  build  and  equip  at  his  own  expense  a 
bopbouse  on  the  premises,  which  should  be- 
long to  bim  until  the  redemption ;  that,  rely- 
ing upon  Bucb  agreement,  he  built  and  equip- 
ped tbe  bouse,  and  remained  in  {rassesslon 
imtll  some  time  In  August,  1896,  when  the 
defendants  repudiated  the  contract,  ousted 
tbe  plaintiff,  and  unlawfully  took  possession 
of  tbe  hopbouse,  and  continued  In  posses- 
sion thereof  until  August,  1902.  Tbe  plain- 
tiff bad  verdict  and  Judgment  for  $1,600,  and 
defendants  appeal,  assigning  as  error  the 
admission  and  rejection  of  testimony,  tbe 
overruling  of  a  motion  for  nonsuit,  and  tbe 
giving  of  certain  Instructions. 

Geoi^e  G.  Bingham,  for  appellants.    P.  H. 
D'Arcy  and  U  K.  Adams,  for  respondent. 


BEAN,  J.  (after  stating  the  facts).  The 
hopbouse  in  controversy  was  built  by  tbe 
plaintiff  in  1895  on  premises  formerly  own- 
ed by  him,  but  which  had  previously  been 
sold  under  a  decree  of  foreclosure,  the  sale 
confirmed,  and  the  certificate  of  sale  pur- 
chased by  the  defendants,  who  subsequently 
received  a  deed  for  the  premises.  About 
August  20,  1902,  tbe  plaintiff,  without  de- 
fendants' knowledge  or  consent,  removed  tbe 
house  to  an  adjoining  tract  of  land,  and  sold 
or  pretended  to  sell  it  to  one  Aral.  On  Sep- 
tember 5,  1902,  tbe  defendants,  by  contract 
in  writing  with  Aral,  leased  the  bouse  for 
tbat  year  at  a  rental  of  $15  a  day  for  tbe 
time  it  should  be  used  by  them.  This  lease 
was  introduced  in  evidence  as  an  admis- 
sion by  tbe  defendants  of  title  to  the  house  in 
tbe  plaintiff,  Aral's  assignor.  The  defendants 
offered,  but  were  not  allowed,  to  show  tbat 
the  reason  they  made  tbe  lease  was  tbat  tbe 
house  bad  been  moved  from  their  premises 
by  Eldrldge  at  tbe  beginning  of  tbe  bop- 
drying  season,  and  that  they  bad  no  other 
house  which  they  could  use,  and  so  made 
the  contract  of  leasing  in  order  to  save  their 
crop.  Tills  evidence  was,  in  our  opinion,  com- 
I>etent,  and  should  have  been  admitted. 
There  was  a  sharp  conflict  between  the  par- 
ties as  to  the  contract  under  which  the- 
plaintiff  built  the  bouse,  and  its  ownership; 
defendants  insisting  tbat  it  was  built  for 
them  in  payment  of  the  rent  for  the  year 
1895,  and  therefore  belonged  to  tbem.  The 
plaintiff,  however,  contended  that  it  was 
built  by  bim  in  consideration  of  an  agree- 
ment with  tbe  defendants  by  which  be  was 
to  remain  in  possession  of  the  premises  for 
two  years  after  the  time  allowed  by  law  for 
the  redemption  thereof  bad  expired,  with  tbe 
right  to  redeem  within  such  time,  and  that 
such  agreement  was  wrongfully  terminated 
by  the  defendants,  and  the  house  converted 
to  their  own  use.  The  lease  of  tbe  bouse 
from  Aral  by  tbe  defendants  was  a  circum- 
stance tending  to  support  the  plaintiff's  con- 
tention tbat  tbe  house  belonged  to  liim,  and 
that  the  defendants  so  understood.  If,  bow- 
ever,  the  circumstances  under  which  tbe 
lease  was  made  were  such  as  tbe  defendants 
offered  to  show,  the  effect  of  the  alleged  ad- 
mission would  be  materially  lessened.  Tbe 
lease  was  not  admitted  to  estop  tbe  defend- 
ant from  denying  Eldridge's  title,  but  merely 
as  an  admission  against  interest  Its  value 
as  such  would  necessarily  depend  upon  the 
circumstances  under  which  It  was  made,  and 
the  reasons  which  prompted  its  execution  by 
the  defendants.  Tbe  evidence  offered  was 
therefore  admissible,  and  for  tbe  error  in 
excluding  it  tbe  Judgment  must  be  reversed. 

In  view  of  another  trial,  it  is  deemed  prop- 
er to  indicate  briefly  the  opinion  of  the  court 
upon  some  other  points  in  tbe  case: 

A  contention  is  made  tbat  the  motion  for  a 
nonsuit  should  have  been  allowed,  iHtcause 
the  action  was  not  commenced  within  a  rea- 
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sonable  time  after  tbe  repudiation  by  the  de- 
fendants of  the  alleged  contract  for  the  leas- 
ing of  the  premises  to  plaintiff,  and  an  ex- 
tension of  time  for  redemption  thereof  from 
the  sale  under  the  foreclosure  decree.  Un- 
der our  statute,  a  piu-chaser  of  real  property 
at  execution  sale  is  entitled  to  possession 
thereof  from  the  day  of  sale  until  a  resale  or 
redemption,  iinless  it  is  in  possession  of  a 
tenant  holding  under  an  unexpired  lease.  B. 
&  C.  Comp.  ;  2r>3.  The  agreement,  therefore, 
between  the  plaintiff  and  the  defendants,  If 
made,  that  plaintiff  might  remain  in  posses- 
sion of  the  premises,  paying  rent  therefor,  for 
two  years  after  the  time  for  redemption  had 
expired,  with  the  right  to  redeem  within  such 
time,  would  constitute  the  relation  of  land- 
lord and  tenant  between  them;  and  if  the 
contract  was  wrongfully  terminated  by  the 
defendants,  and  the  plaintiff  ousted,  he 
would  be  entitled  to  a  reasonable  time  there- 
after in  which  to  re-enter  and  remove  im- 
provements put  on  the  premises  by  him,  if  it 
could  be  done  without  substantial  injury  to 
the  freehold.  Gear,  I^andiord  &  Tenant,  i 
IIC;  Central  Branch  R.  Co.  v.  Fritz,  20  Kan. 
430,  27  Am.  Rep.  175;  Com'rs  of  Rush  Coun- 
ty T.  Stubbs,  25  Kan.  312;  Turner  v.  Ken- 
nedy, 57  Minn.  104,  58  N.  W.  823;  Waters  T. 
Ueuber,  16  Neb.  08,  19  N.  W.  687,  49  Am. 
Uep.  710;  Ombony  v.  .Tones,  19  N.  Y.  234; 
Meader  v.  Brown,  5  N.  Y.  St.  Rep.  839. 
What  constitutes  a  reasonable  time  in  which 
a  tenant  may  remove  a  fixture  after  the  ten- 
ancy has  been  wrongfully  terminated  by  the 
landlord  is  to  be  determined  from  the  facts 
and  circumstances  of  each  case,  and  the  con- 
duct of  the  respective  parties.  The  question 
is  not  involved  here,  however,  nor  the  right 
of  the  plaintiff  to  remove  tbe  house  from  tbe 
premises,  If  it  belonged  to  him.  The  action 
is  in  trover,  for  an  unlawful  conversion  of 
the  bouse  by  the  defendants.  The  evidence 
tended  to  show  that  plaintiff  never  intended 
to  abandon  the  building,  but  promptly  assert- 
ed his  claim  thereto;  that  bis  title  and  right 
to  the  possession  was  denied  by  tbe  defend- 
ants, who  wrongfully  and  unlawfully  entered 
and  took  possession  of  the  premises  before 
the  expiration  of  the  lease,  forbade  the  re- 
moval of  tbe  bophouse,  and  converted  the 
same  to  their  own  use.  Under  such  circum- 
stances, a  tenant  may  maintain  an  action  of 
trover  against  his  landlord.  Rosenau  v.  Syr- 
Ing,  25  Or.  380,  35  Pac.  844.  And  bis  right 
of  action  is  not  barred  until  the  general  stat- 
ute of  limitations  interposes.  Porter  t.  Fos- 
ter, 20  Me.  391,  37  Am.  Dec.  59. 

This  action  was  brought  and  tried  on  the 
theory,  apparently  accepted  by  all  parties  un- 
til this  appeal,  that.  If  plaintiff  was  entitled 
to  recover,  the  measure  of  damages  would  be 
tbe  reasonable  rental  value  of  the  house 
while  it  remained  on  the  premises  of  the  de- 
fendants. Tbe  action  is  in  trover.  In  such 
an  action  the  rule  for  the  measure  of  dam- 
ages is  well  understood.  The  title  to  the 
property  alleged  to  have  been  converted  is 


regarded  as  having  passed  to  the  defendant, 
who  is  liable  for  its  value,  with  simple  in- 
terest. The  measure  of  damages,  therefore. 
In  an  action  of  trover,  unless  plaintiff,  by  rea- 
son of  the  unlawful  act  of  the  defendant,  has 
suffered  some  special  loss  or  Injury,  which 
must  he  alleged,  is  tbe  value  of  the  property 
at  the  time  of  the  conversion,  with  interest 
thereon  to  the  trial  (4  Sutherland,  Dam.  [3d 
Ed.]  §  1100;  2  Sedgwick,  Dam.  (Stb  Ed.]  { 
493;  Field,  Dam.  8  792;  Eggleston,  Dam.  { 
288),  unless,  perhaps,  the  property  is  of  a 
fluctuating  value,  when,  under  some  of  the 
authorities,  the  highest  value  at  any  time  be- 
tween the  conversion  and  the  trial  will  be 
taken  as  a  basis  for  estimating  the  damages. 
See  2  Sedgwick,  Dam.  (8tb  Ed.)  {  597  et  seq.; 
Field,  Dam.  {  798  et  seq.  It  is  argued, 
however,  that  this  rule  does  not  apply  where 
the  property  has  been  returned  to  and  ac- 
cepted by  the  plaintiff,  but  in  such  cases  the 
true  measure  of  damages  is  the  value  of  the 
use  of  the  property  during  the  time  it  was  la 
the  possession  of  the  defendant,  and  there 
are  some  authorities  to  that  effect.  Ewing 
V.  Blount,  20  Ala.  694;  Fields  v.  Williams, 
91  Ala.  502,  8  South.  349.  This  position,  it 
seems  to  us,  overlooks  the  fundamental  prin- 
ciple underlying  an  action  of  trover.  It  Is 
based  upon  tbe  theory  that  by  the  conversion 
the  title  to  the  property  passes  to  the  de- 
fendant, and  be  is  liable  for  Its  value.  The 
subsequent  return  to  and  acceptance  of  the 
property  by  tbe  owner  Is  admittedly  no  bar 
to  an  action  of  trover  for  its  conversion,  but 
goes  only  In  mitigation  of  damages.  Mur- 
phy V.  Hobbs,  8  Colo.  17,  5  Pac.  637;  Curtig 
V.  Ward,  20  Conn.  204;  Bigelow  Co.  v. 
Helntze,  53  N.  J.  Law.  69,  21  AO.  109;  United 
States  V.  Pine  River  Ix>gging  &  Improvement 
Co.,  78  Fed.  319,  24  C.  C.  A.  101.  Now,  If 
an  action  may  be  maintained  against  tbe 
wrongdoer  for  the  conversion,  notwithstand- 
ing the  return  to  the  owner  of  the  property 
unlawfully  converted.  It  follows  as  a  logical 
sequence  that  in  such  action  tbe  accepted 
rule  for  the  measure  of  damages  in  an  action 
of  trover  must  be  applied;  the  return  of  the 
property  going  only  in  niitigation  of  such 
damages.  It  is  accordingly  held  by  the  bet- 
ter authorities  that,  in  case  of  a  return  of 
property,  the  measure  of  damages  in  an  ac- 
tion of  trover  for  its  conversion,  when  special 
damages  are  not  alleged,  will,  in  general,  be 
the  value  of  the  property  at  the  time  of  the 
conversion,  with  interest  thereon  to  tbe  trial, 
less  its  value  at  the  time  of  the  return,  with 
Interest  thereon  from  that  date,  and  not  tlie 
value  of  its  use  during  the  time  It  was  in  the 
possession  of  the  defendants.  2C  Am.  &  Eug. 
Enc.  Law  (1st  Ed.)  851;  4  Sutherland,  Dam. 
(.3d  Ed.)  §  1159;  2  Sedgwick,  Dam.  (8th  Ed.) 
§  404;  Gove  v.  Watson.  61  N.  H.  13G;  Flag- 
ler V.  Hearst  (Sup.)  86  N.  Y.  Supp.  308. 
Gove  V.  Watson,  supra,  was  an  action  In 
trover  for  the  conversion  of  oxen  which  had 
been  returned  and  accepted  by  the  plaintiff. 
During  the  time  defendant  had  possession  of 
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the  oxen,  he  worked  them  without  pJalntUTa 
knowledge  or  consent  The  plaintiff  sought 
to  recover  the  value  of  such  work  as  an  Item 
of  damages,  but  the  court  held  that  the 
measure  of  damages  was  the  difference  be- 
tween the  value  of  the  oxen  at  the  time  of 
the  conversion  and  their  value  at  the  time 
they  were  retaken  by  the  plaintiff.  Flagler 
V.  Hearst,  supra,  was  an  action  to  recover 
damages  for  the  conversion  of  a  steam  yacht, 
which  was  returned  to  the  plaintiff  before 
the  action  was  tried.  The  trial  court  sub- 
mitted to  the  jury  as  the  measure  of  damages 
the  fair  rental  value  of  the  yacht  during  the 
time  it  was  in  the  possession  of  the  defend- 
ant, but  the  Supreme  Court  held  that  the 
true  measure  of  damages  was  Its  value  at  the 
time  of  its  conversion,  with  interest  added, 
less  its  value  at  the  time  of  the  return,  with 
interest  on  that  sum,  and  that  it  was  error 
to  submit  to  the  jiu:y  the  question  as  to  the 
value  of  Its  use  during  the  time  it  was  In 
the  possession  of  the  defendant. 

The  Judgment  will  be  reversed,  and  a  new 
trial  ordered. 


PEOPLE  V.  WRIGHT.     (Cr.  1,106.) 
(Supreme  Court  of  California.    July  20,  1904.) 

HOMICIDE   —   SELF-DEFENSE  —  MOTIVE   —  EVI- 
DENCE—ADMISSIBILITV. 

1.  On  a  prosecution  for  homicide,  where  self- 
defense  was  relied  on  by  defendant,  evidence 
tending  to  show  improper  relations  between  de- 
fendant and  the  divorced  wife  of  deceased  is 
inadmissible  to  show  motive. 

2.  On  a  prosecution  for  homicide,  where  self- 
defense  was  relied  on  by  defendant,  where  It 
appeared  that  at  the  time  of  the  killing  deceased 
and  defendant  exchanged  shots  at  each  other, 
both  missing  on  the  first  fire,  defendant  fatally 
^leounding  deceased  on  the  second  shot,  evidence 
tending  to  show  that  the  double-barreled  shot- 
gun used  by  deceased  was  defective,  so  that  one 
barrel  could  not  be  discharged,  is  inadmissible ; 
it  not  being  shown  that  defendant  had  knowl- 
edge of  the  defect. 

Shaw,  J.,  dissenting  in  part. 

In  Bank.  Appeal  from  Superior  Court, 
Butte  County;  John  C.  Gray,  Judge. 

Hnlbert  R.  Wright  was  convicted  of  man- 
slaughter, and  from  the  Judgment  and  an  or- 
der denying  a  motion  for  a  new  trial  be  ap- 
peals.   Reversed. 

W.  E.  Duncan,  Jr.,  for  appellant.  U.  S. 
■Webb,  Atty.  Gen.,  and  J.  C.  Daly,  Dep.  Atty. 
Gen.,  for  respondent. 

HEXSHAW,  J.  The  defendant,  Informed 
against  for  the  murder  of  one  Henry  C.  Far- 
ley, was  convicted  of  manslaughter,  and  from 
the  Judgment  and  from  the  order  denying 
his  motion  for  a  new  trial  he  appeals.  The 
defendant's  plea  was  self-defense. 

The  undisputed  facts  are  that  upon  the  23d 
day  of  May,  1903,  defendant  killed  Farley 
under  the  following  circumstances:  Mrs. 
Farley  had  secured  a  divorce  from  her  hus- 
band for  his  failure  to  provide,  which  di- 
vorce was  absolute.    She  was  living  in  her 


own  bouse,  for  which  she  was  paying  the 
rent,  with  her  three  children — the  oldest  a 
son,  Joe,  aged  20;  the  second,  a  daughter. 
Gladys,  aged  11.  Mrs.  Farley,  who  was  so 
poor  that  she  did  washing  for  certain  of  the 
neighborhood  people — amongst  others  for  the 
defendant — had  bought  from  her  ex-husband 
all  the  household  furniture.  Upon  May  17th 
he  told  Mrs.  Farley  that  he  had  sold  his 
mining  claim,  and  was  going  East,  and  bade 
his  children  good-bye.  He  returned  again 
to  Mrs.  Farley's  home  upon  the  20th  of  May 
upon  a  visit  to  his  children,  and  went  away 
again,  not  appearing  thereafter  until  the  day 
of  the  homicide.  About  6  o'clock  of  the 
evening  of  that  day  the  defendant  went  to 
Mrs.  Farley's  house  for  his  washing.  Mrs. 
Farley  asked  him  to  stay  for  supper,  and 
he  sat  down  at  the  supper  table  in  the 
kitchen  with  Mrs.  Farley  and  her  children. 
While  the  family  were  thus  seated,  Mrs. 
Farley  heard  a  sonnd  as  of  some  one  en- 
tering the  sitting  room,  and  went  from  the 
kitchen  into  the  sitting  room,  to  see  who  It 
was.  She  came  back  almost  Immediately, 
and  said,  "It  Is  Henry"  (meaning  Farley). 
There  had  been  ill-feeling  between  the  men. 
Farley  had  upon  one  occasion  before  the  di- 
vorce shot  at  Wright;  upon  another  occasion 
had  tried  to  shoot  him  In  the  back  with  a 
rifle  as  he  was  walking  along  the  lane,  and 
was  prevented  by  bis  wife  and  daughter; 
and  upon  a  third  occasion  bad  been  seen 
watching  his  wife's  home  with  a  rifle,  and. 
when  discovered,  stated  that  he  was  waiting 
"to  catch  that  son  of  a  bitch  Wright  inside 
his  yard."  The  last  two  occasions  were 
after  the  divorce,  and  were  Iwth  known  to 
the  defendant.  Mrs.  Farley  told  her  son  to 
go  into  the  room  and  "make  his  father  be- 
have." The  son,  who  admits  his  bias  against 
defendant,  testifies  that  under  his  mother's 
direction  he  did  go  through  the  sitting  room 
into  his  bedroom,  where  be  found  his  father. 
He  talked  with  him  a  little  while,  but 
did  not  remember  what  he  said.  His  father 
took  off  a  shot  pouch  and  powder  horn,  and 
started  into  the  sitting  room.  In  the  mean- 
time Wright,  in  the  kitchen,  had  risen,  drawn 
a  pocketknife,  and  stood  by  the  kitchen  door, 
but  under  Mrs.  Farley's  protestations  he 
put  the  knife  back  in  his  pocket.  As  Farley 
walked  into  the  sitting  room,  his  son  said  to 
his  father,  "Be  careful,"  upon  which  the 
father  Jumped  back  Into  the  bedroom,  and 
seized  a  double-barrel  shotgun.  The  son 
wrestled  with  his  father  for  the  possession 
of  the  gun.  asking  him  not  to  shoot.  The 
father  threw  him  to  one  side,  and  started 
for  the  door  leading  from  the  bedroom  into 
the  sitting  room.  The  son  closed  and  held 
the  door  against  his  father,  and  was  con- 
scious that  he  was  being  aided  in  holding  it 
by  someljody  upon  the  other  side  of  the  door. 
This  was  his  mother.  The  father  turned 
from  the  door,  and  climbed  through  a  window 
of  the  bedroom  onto  the  pordi  with  the  dou- 
ble-barreled shotgun  in  his  hand.    The  son 
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tben  entered  the  sittliig  room,  where  he  found 
the  defendant  and  his  mother.  He  told  them 
that  the  father  had  gone  through  the  window 
with  the  double-barreled  ahotgun.  The  de- 
fendant, who  bad  picked  op  his  rifle,  asked 
If  be  should  defend  himself,  and  both  mother 
and  son  told  him  no;  to  go.  He  started  to 
make  his  escape  by  the  front  door,  but  Mrs. 
Farley,  who  had  preceded  him,  looking  out, 
saw  Farley  upon  the  porch,  wllii  his  shotgun 
leveled  at  the  door.  She  told  Wright  to  go 
out  through  the  kitchen  door,  which  he  did 
at  a  quick  pace.  Farley,  either  hearing  or 
suspecting  this,  went  from  the  front  porch 
around  to  the  back  porch,  and  when  Wright 
was  about  30  feet  from  the  house  he  heard 
Farley  say:  "Now,  you  son  of  a  bitch,  I 
have  got  you,"  and,  looking,  saw  Farley 
leaning  around  the  comer  of  the  bouse  with 
his  shotgun  aimed.  Both  men  then  fired  and 
both  missed.  According  to  the  testimony  of 
the  defendant  and  Mrs.  Farley,  Farley  fired 
first  His  shot  was  high,  and  in  a  direction 
that  would  have  carried  It  about  three  feet 
over  the  head  of  the  defendant  According 
to  the  testimony  of  the  son,  Joe,  he  could 
not  tell  which  fired  first  The  defendant 
promptly  worked  his  repeating  rifle,  and  fired 
a  second  shot  which  struck  Farley  in  the 
back  of  the  neck,  and  caused  his  death. 

Upon  this  bald  statement  of  undisputed 
facts  It  is  no  little  surprising  that  the  Jury 
should  have  convicted  a  man  whose  life  pre- 
vious to  the  fatal  affray  had  thrice  been  at- 
tempted by  the  deceased,  and  the  more  sur- 
prising Is  it  when  It  is  considered  that  the 
defendant  was  where  he  had  a  perfect  right 
to  be,  doing  what  he  had  a  perfect  right 
to  do,  was  using  every  endeavor  to  avoid 
a  fatal  combat,  bad  narrowly  escaped  as- 
sassination when  he  started  to  go  out  by 
the  front  door,  and  was  moving  rapidly 
away  when  arrested  by  the  call  of  the  de- 
ceased, "Now,  you  son  of  a  bitch,  I  have 
got  you."  Nor  is  It  conceivable  tliat  snch  a 
ver<Uct  would  have  been  rendered  but  for 
the  admission  of  testimony  Imjpertlnent  to 
the  issue,  and  highly  prejudicial  to  the  de- 
fendant Under  the  guise  of  "showing  mo- 
tive" the  prosecution  was  allowed  to  present 
much  testimony  bearing  upon  the  intimated 
or  alleged  improper  relations  existing  be- 
tween Mrs.  Farley  and  the  defendant 
Proof  of  motive,  It  Is  true.  Is  always  ad- 
missible, and  sometimes  extremely  impor- 
tant People  V.  Durrant  116  Cal.  208,  48 
Pac.  75.  In  cases  of  circumstantial  evi- 
dence, where  the  identity  of  the  slayer  is  In 
doubt,  evidence  of  motive  Is  both  Important 
and  valuable.  Thus,  In  the  application  of 
this  rule,  where  one  spouse  is  killed,  evi- 
dence of  Immoral  relations  existing  between 
the  defendant  and  the  other  spouse  Is  ad- 
mitted as  tending  to  show  motive  which 
otherwise  might  be  absent  But  under  the 
undisputed  facts  in  this  case,  what  possible 
"motive"  for  the  killing  of  the  deceased 
by  this  defendant  could  this  evidence  show? 


Mrs.  Farley  was  no  longer  the  wife  of  de- 
ceased.   She  was  living  In  her  own  home, 
with  her  own  children.    Farley  bad  sold  bis 
property,  and  had  announced  bis  intention 
of  going  back  to  the  state  of  Missouri.    Wliat 
conceivable   light   upon   motive,    therefore. 
could  this  evidence  shed?    If,  as  the  prose- 
cution sought  to   show,  this  Intimacy  had 
existed  for  the  past  four  or  five  years,  Mrs. 
Farley  being  a   free   woman,  and   Parley, 
upon  bis  own  statement  about  to  take  his 
departure  from  the  state,  why  should  the 
defendant  have  seized  such  an  occasion  to 
wantonly   slay   him?    If   Farley    had    suc- 
ceeded m  killing  the  defendant,  there  would 
have  been  much  pertinency  In  all  this  evi- 
dence as  tending  to  show  the  passion  and 
malice  which  Farley  entertained.    The  sim- 
ple truth  of  the  matter  is  that  this  mass  of 
testimony  admitted  against  the   defendant 
was  meaningless  as  to  motive,  and  could 
have  but  Inflamed — as  doubtless  It  was  ex- 
pected It  would  inflame — the  minds  of  the 
Jurors  against  the  defendant    The  case  in 
this  respect  is  analogous  to  that  of  People 
V.  Gress,  107  Cal.  463,  40  Pac  752.    There 
the  defendant  was  convicted  of  having  mur- 
dered one  Louis  Assalena,  and  upon  the  trial 
his  wife  was  allowed  to  testify  to  the  In- 
fluence whlcb  the  defendant  verted  over 
ber,  and  to  his  efforts  to  Induce  her  to  leave 
her  husband.    This  court  said:   "Under  the 
circumstances  of  this  case  the  evidence  was 
not  pertinent  to  any  Issue  before  the  Jury. 
Were  the  case  one  of  circumstantial  evi- 
dence, and  the  fact  in  doubt  as  to  whether 
defendant   did    the   killing,    such    evidence 
might  be  admissible  upon  the  question  of 
motive   (Pierson   v.    People,   79   N.   T.  424, 
35  Am.  Kep.  524),  but. here  the  killing  was 
admitted,  and  the  only  issue  was  whether 
it  was  in  necessary  self-defense.    In  sod) 
a  case  evidence  of  tills  character  serves  no 
competent  purpose,  while  Its  effect  was  nec- 
essarily prejudicial  to  defendant's  case." 

The  second  matter  of  evidence  to  whlcb 
we  have  referred  as  being  prejudicial  to  the 
defendant  Is  that  tonching  the  condition  of 
the  shotgun  which  Farley  used.  It  appears 
that  while  both  barrels  of  the  gun  were 
loaded,  the  lock  of  the  left-hand  barrel  was 
defective,  so  that  it  could  not  be  discharged. 
Testimony  as  to  the  condition  of  the  gun 
was  offered  and  received.  It  would  have 
been  proper  for  the  prosecution  to  hare 
shown,  if  it  could  hare  shown,  that  the  de- 
fendant knew  the  condition  of  the  gun,  and 
knew  that  when  Farley  had  fired  his  firsr 
shot  he  was  practically  unarmed,  because. 
If,  under  these  circumstances,  and  with  suf- 
ficient opportunity  for  deliberation,  the  de- 
fendant had  then  fired  his  second  fatal  shot, 
the  killing  would,  of  course,  have  been  no- 
lawful.  This  proof,  however,  was  not  made, 
but  Joe  Farley  was  allowed  to  testify  to  tie 
fact  that  the  gun  was  broken,  and  was  then 
asked  and  permitted  to  answer  the  question, 
"Did  you  ever  talk  about  this  gun  being 
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broken  aroand  the  bouse,  or  was  It  talked 
about  that  the  gun  was  broken  while  at 
the  Concow  house?"  and  the  witness  an- 
swered that  he  did.  The  objection  that  the 
defendant  was  not  shown  to  hare  been  pres- 
ent when  the  defect  In  the  gun  was  talked 
about  was  well  taken.  The  question,  with 
many  others  asked  In  the  case,  were  like 
those  criticised  in  People  ▼.  MuUings,  83 
Oal.  14B,  23  Pac.  231,  17  Am.  St  Rep.  223. 
"It  la  quite  evident  that  the  questions,  and 
not  the  answers,  were  what  the  prosecution 
thought  important  The  purpose  of  the 
questions  clearly  was  to  keep  persistently 
before  the  Jury  the  assumption  of  damaging 
facts  which  could  not  be  proven,  and  thns 
Impress  upon  their  minds  the  probability  of 
the  existence  of  the  assumed  facts  upon 
which  the  questlonB  were  based.  To  say 
that  such  a  course  would  not  be  prejudicial 
to  defendant  Is  to  Ignore  human  experience 
and  the  dictates  of  common  sense." 

A  challenge  to  the  panel  was  Interposed 
upon  various  grounds,  but  as  the  alleged  ir- 
regularities are  not  snch  as  are  likely  to  re- 
car,  it  is  unnecessary  here  to  consider  them. 
Upon  the  whole  the  Jury  was  fairly  instruct- 
ed, though  it  might,  perhaps,  have  been  bet- 
ter if  the  court  had  omitted  Instruction  82, 
or  at  least  in  giving  it  bad  limited  it  more 
strictly  to  the  language  of  the  Code.  People 
V.  Wardrip,  141  Cal.  229,  74  Pac.  744. 

The  Judgment  and  order  appealed  from 
are  reversed,  and  the  cause  remanded  for  a 
new  trial. 

We  concur:  McFABIAMO,  J.;  VAN 
DYKE.  J. 

SHAW,  J.  I  concur  In  the  opinion  of  Jus- 
tice HENSHAW,  except  the  portion  thereof 
relating  to  the  admission  of  evidence  tend- 
ing to  show  a  motive  on  the  part  of  the  de- 
fendant to  kill  the  deceased,  Farley.  There 
was  here  no  actual  eyewitness  who  saw 
Farley  at  the  moment  he  was  shot,  except 
the  defendant  The  evidence  does  not  show 
the  position  and  actions  of  Farley  at  the 
precise  moment  of  the  fatal  shot  If  the 
defendant  had  the  purpose  to  kill  Farley, 
he  might  well  have  taken  advantage  of  the 
previous  attack,  which  put  him  in  a  place 
where  the  right  of  self-defense  arose,  and, 
seeing  that  the  danger  had  ceased,  have 
flred  the  shot,  not  In  self-defense,  but  in  pur- 
suance of  an  Independent  design  to  kill  his 
previous  assailant,  who  was  then  retreating. 
There  was  other  evidence  tending  to  show 
such  a  state  of  the  case.  All  this  was  for 
the  Jury  to  determine,  and  I  do  not  think 
the  court  erred  in  admitting  the  evidence. 
Evidence  of  that  character  Is,  however,  like- 
ly to  be  misunderstood  by  the  Jury,  and,  if 
the  object  of  it  is  not  clearly  explained,  it 
may  be  very  prejudicial  to  the  defendant 
It  should  therefore  be  made  the  subject  of 
a  special  instruction  explaining  Its  purpose, 
and  the  Jury  should  be  directed  to  consider 


It  only  ao  far  as  It  may  serve  to  explain  the 
motives  of  the  defendant  This  was  not 
done  In  the  present  case. 

ANOELLOTTI,  3.  I  concur  in  the  Judg- 
ment upon  both  of  the  grounds  stated  in  the 
opinion  of  Hr.  Justice  HENSHAW.  l^ie 
evidence  as  to  the  intimated  Improper  rela- 
tions between  defendant  and  the  wife  of 
the  deceased  was  not  under  the  circumstan- 
ces of  this  case,  material  upon  the  question 
of  motive,  and  was  therefore  Inadmissible 
for  any  purpose.  It  cannot  be  doubted  that 
the  efTect  was  prejudicial. 

Evidence  as  to  the  defective  condition  of 
one  barrel  of  the  gun  was  inadmissible  in 
the  absence  of  a  showing  that  the  defendant 
had  notice  thereof. 


IMCM.  iffr 

Ex  parte  WHITLBT.    (Or.  1,115.)« 
(Supreme  Oourt  of  CaUfomia.    July  22,  1904.) 

PHYSICIANS  AND  SXTBGB0N9— MHTISTBT— POW- 
KB  TO  BEOUI.An  FRACrrlCB— OONSTITUTIONAt 
EXXBCISE— DISCSIMINATIOH— DUXaATIOZI  OF 
JUDICIAL  POWKB— STAKE  DECISIS— DSP  ABI- 
KIENT  DECISIONS— OBANT  OP  BKHEABINO— BF- 
PECT. 

1.  Legislation  prescribing  regnlationa  under 
whidi  only  those  persons  posseenng  proper  qual- 
ifications shall  be  admitted  to  the  practice  of 
any  profession  or  callinz  requiring  special  skill 
is  a  valid  exercise  of  me  police  power  of  the 
state  for  the  protection  of  the  pablie  against 
unskillful  and  incompetent  persons. 

2.  The  provision  of  St  1885,  p.  110,  c.  127,  I 
1,  regulating  the  practice  of  aentisby,  whicD 
was  carried  into  St  1901,  p.  IS64,  c  175,  }  1, 
which  exempted  from  the  requirements  of  the 
act  persons  who  were  at  the  time  of  its  pas- 
sage engaged  in  the  practice  of  dentistry,  is  not 
repugnant  to  the  provisions  of  the  state  or  fed- 
eral Constitution,  inhibiting  special  and  class 
legislation,  or  the  granting  of  special  privileges 
and  Immunities. 

3.  St  1901,  p.  664,  c.  175,  {  12,  as  amended  by 
St  1903,  p.  322,  c.  244,  regulating  the  practice 
of  dentistry,  which  permits  graduates  of  repu- 
table dental  colleges,  graduates  of  high  schools 
who  have  served  an  apprenticeship  of  four  years 
with  licensed  practltionera,  and  dentists  from 
other  states  who  have  been  licensed  practition- 
ers for  five  years,  to  practice  dentistry  after  ex- 
amination by  the  state  board  of  dental  examin- 
ers, does  not  create  an  arbitrary  classification 
of  persons  who  may  practice  dentistry,  but  was 
wiuin  the  legislative  power  to  enact  as  a  rea- 
sonable standard  for  determining  the  compe- 
tency of  applicants. 

4.  St  1903,  p.  322,  c.  244,  f  12,  providing  that 
no  person  shall  be  eligible  for  examination  by 
the  state  board  of  dental  examiners  who  ahaH 


not  furnish  satisfactory  evidence  of  having 
graduated  from  a  reputable  dental  college  in- 
dorsed by  the  board  of  dental  examiners,  does 
not  confer  Judicial  power  upon  that  board  In 
the  sense  pndtibited  by  the  Constitntioa. 


6.  St  1903,  p.  322,  c.  244,  {  12,  providing  that 

_■" "     '  V? 

the  state  board  of  dental  examiners  who  shall 


no  person 


OS,  p.  32i 
shall  be 


eligible  for  examination  by 


not  furnish  satisfactory  evidence  of  having 
graduated  from  a  reputable  dental  college  in- 
dorsed by  the  board  of  dental  examiners,  fa  not 
open  to  the  objection  of  unconstitutionally  con- 
ferring arbitrary  power  on  the  board  of  dental 
examiners  to  decide  what  colleges  are  reputable. 

•Babesring  denied  August  SO.  iSH. 
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6.  A  department  decision  In  wtaldi  a  rehear- 
Int;  was  granted  is  not  authority,  where,  before 
nny  bearing  or  further  decision  was  rendered  in 
banic,  the  proceeding  was  dismissed  on  motion. 

In  bank.  Application  for  writ  of  habeas 
corpus  by  0.  H.  Whitley  against  George  "Witt- 
man,  chief  of  police  of  the  city  and  county  of 
San  Francisco.    Writ  dismissed. 

William  M.  Cannon  and  Arthur  W.  Perry, 
for  petitioner.  E.  Myron  Wolf,  Jordan, 
Treat  &  Brann,  James  F.  Feck,  and  Charles 
C.  Boynton,  amid  curiae. 

L0BI6AN,  J.  Petitioner  was  arrested  for 
practicing  dentistry  without  a  license,  con- 
trary to  the  dental  law  of  this  state,  add 
prosecutes  this  writ,  claiming  that  said  law 
is  unconstitutional  for  several  reasons. 

The  history  of  our  dental  law  Is  found  In 
enactments  by  the  Legislature  at  Its  sessions 
In  1885,  1901,  and  1903,  and,  In  order  to  prop- 
erly appreciate  the  points  made  by  petitioner, 
it  will  be  necessary  to  refer  to  some  of  the 
provisions  of  all  these  acts.  The  original  act 
regulating  the  practice  of  dentistry  was  pass- 
ed in  1886  (St  1885,  p.  110,  c.  127),  and  It  was 
provided  in  section  1  thereof  that  "It  sliall 
be  unlawful  for  any  person,  who  is  not  at 
the  time  of  the  passage  of  this  act  engaged 
in  the  practice  of  dentistry  in  this  state,  to 
commence  such  practice,  unless  he  or  she 
shall  have  obtained  a  certificate  as  herein- 
after provided."  Section  4  provided  that, 
"within  six  months  from  the  time  this  act 
takes  effect,  it  shall  be  the  duty  of  every  per- 
son who  is  now  engaged  In  the  practice  of 
dentistry  in  this  state,  to  cause  his  or  her 
name  and  residence  or  place  of  business  to 
be  registered  with  the  board  of  examiners." 
The  act  further  provided  for  the  examination 
by  the  board  of  examiners  of  applicants  for 
dental  certificates  other  than  those  engaged 
in  practice  at  Its  passage,  and  provided  that, 
if  the  board  should  determine  that  they  pos- 
sessed the  requisite  knowledge  and  skill  in 
dental  surgery,  they  should  issue  a  certificate, 
wUch  would  eutitie  them  to  prabUce,  and 
might  also  indorse  as  satisfactory  diplomas 
from  any  reputable  dental  college,  and  issue 
certificates  for  the  same  purpose  thereon.  In 
1001  (St.  1901,  p.  504,  c.  175)  an  entirely  new 
act  regulating  the  practice  of  dentistry  In  this 
state  was  passed — one  more  full,  complete, 
and  detailed  than  that  of  1885  (St.  1885,  p. 
110,  c.  127),  which  it  thereby  repealed.  Sec- 
tion 1  of  this  latter  act  provided  that  "it  shall 
be  unlawful  for  any  person  to  engage  in  the 
practice  of  dentistry  in  the  state  of  Cali- 
fornia, unless  said  person  shall  have  obtained 
a  license  from  the  board  of  dental  examiners, 
duly  authorized  and  appointed  tmder  the  pro- 
visions of  this  act  to  issue  licenses;  provided 
that  this  act  shall  not  affect  the  right,  under 
the  laws  of  the  state  of  California,  of  den- 
tists to  practice  dentistry,  who  have  a  lawful 
right  to  practice  dentistry  at  the  time  of  the 
passage  of  this  act."  Subsequent  sections  of 
this  act  also  provided,  as  in  the  act  of  1885, 


for  issuance  to  othen,  deistring  to  engage  In 
the  practice  of  dentistry,  of  certificates  or 
licenses  entitling  them  to  do  so,  upon  com- 
pliance with  certain  prescribed  conditions  as 
to  examination,  etc.,  which  it  is  unnecessary 
to  state  now,  as  they  will  be  referred  to  more 
fully  hereafter  when  we  come  to  an  exam- 
ination of  further  objections  particularly 
urged  against  the  provisions  of  the  act  of 
1001  and  sections  amendatory  thereof  in  the 
act  of  1003  (St  1903,  p.  322,  c.  244).  This, 
too,  is  all  the  reference  required  to  the  par- 
ticular sections  of  the  acts  of  1885  and  1901, 
so  as  to  fully  understand  and  discuss  peti- 
tioner's first  contention. 

1.  He  insists  that  section  1  of  the  act  of 
1885  was  unconstitutional,  because  it  dis- 
criminated between  two  classes,  in  this:  that 
it  made  It  unlawful  for  any  person  to  engage 
in  the  practice  of  dentistry  after  the  passage 
of  the  act  without  first  obtaining  a  license, 
and,  on  the  other  hand,  dispensed  with  the 
necessity  of  first  obtaining  such  license  in  fa- 
vor of  those  practicing  at  the  time  the  act 
was  passed.  Notwithstanding  this  act  of 
1885  was  repealed  in  toto  by  the  act  of  1901 
— and  for  that  reason  construction  of  its  pro- 
visions would  seem  unnecessary — petitioner 
nevertheless  claims  that  its  construction  is 
most  important,  and  that  a  determination  in 
favor  of  its  validity  Is  vital  to  the  integrity 
of  the  act  of  1901;  that,  if  section  1  of  the 
act  of  1885  Is  unconstitutional,  then  he  con- 
tends section  1  of  the  act  of  1001  is  equally 
so,  because  the  persons  provided  for  in  the 
latter  section,  as  a  class  exempt  from  oI>- 
tainlng  a  license,  namely  "persond  who  have 
a  lawful  right  to  practice  dentistry"  at  the 
time  of  Its  passage,  can  only  exist  and  be  as- 
certained by  virtue  of  the  validity  of  the  act 
of  1885,  and  must  necessarily  consist  in  the 
aggregate,  of  those  who  were  practicing  den- 
tistiy  when  It  was  enacted,  and  who  were 
exempted  by  Its  terms  from  obtaining  a  li- 
cense, and  those  to  whom  licenses  had  been 
Issued  on  examinations,'  t.n  compliance  with 
its  conditions,  at  the  time  the  act  of  1901  was 
passed;  that  consequently,  in  order  to  ascer- 
tain what  dentists  had  "lawful  right"  to  con- 
tinue in  practice  at  the  passage  of  the  act  of 
1001,  without  an  examination,  there  Is  neces- 
sarily Involved  a  determination  of  the  validity 
of  section  1  of  the  act  of  1885;  and  that  un- 
less the  act  of  1885  was  valid,  there  could 
exist  no  particular  class  in  whose  favor  the 
act  of  1901  would  operate  as  an  exemption, 
because,  if  It  was  void,  then,  as  at  the  time 
the  act  of  1901  was  passed,  every  person  who 
saw  fit  to  do  so  had  an  unrestricted  and  ab- 
solute right  to  practice  dentistry,  the  exemp- 
tion by  the  act  of  1901  In  favor  of  all  those 
who  had  a  "lawful  right  to  practice  den- 
tistry" amounted  to  nothing.  As  everybody 
had  a  lawful  right  to  practice,  if  there  was 
no  valid  law  prior  to  1901,  an  exemption  of 
all  persons  having  "lawful  right"  from  the 
provisions  of  that  act  left  nobody  upon  whom 
the  law  could  operate,  because.  If  all  bad  ( 
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lawful  right,  all  were  exempt  The  act  ot 
1901  would,  tberefore,  in  its  opening  section, 
unless  the  act  of  1885  waa  constitutional,  be 
meaningless,  inoperative,  and  Belf-destruc- 
tive.  Aside  from  tills,  a  similar  and  inde- 
pendent attack  is  made  upon  the  act  of  1901 
that  is  made  on  the  act  of  1885,  as  equally 
(llscrirainatlng  Iietween  classes,  in  requiring 
the  procurement  of  a  license  by  one  and  ex- 
empting the  other  from  doing  so.  If,  bow- 
"ver,  the  act  of  1885  was  Talid,  notwitbstand- 
ing  It  exempted  dentists  practicing  at  the 
Time  of  its  passage  from  obtaining  a  license, 
and  requiring  others  to  do  so,  then  certainly 
the  act  of  1901,  in  as  far  as  it  carried  into 
Its  provisions  and  also  exempted  those  same 
cersons  as  being  within  the  class  "having  a 
lawful  right  to  practice"  uuder  the  act  of 
1885,  was  also  valid.  As  to  the  other  mem- 
bers of  the  exempt  class  under  the  act  of 
1901,  being  those  who  had  obtained  a  license 
uuder  the  act  of  1885,  it  cannot  be  successful- 
ly contended  that  it  was  not  proper  to  ex- 
empt them.  They  had  already  complied  with 
the  conditions  of  the  law  and  obtained  a  11- 
cenae,  and  it  was  unnecessary,  if  not  also  un- 
fair, to  require  them  to  do  so  again.  So  that 
it  will  be  sufficient  to  address  ourselves  to  a 
consideration  of  the  validity  of  section  1  of 
the  act  of  1885,  because  the  law  which  de- 
termines-that  question  will  apply  with  equal 
force,  and  dispose  of  the  similar  objection  to 
section  1  of  the  act  of  1901,  at  least  to  the 
extent  that  it  Is  claimed  to  be  discriminating 
in  this  particular.  While  counsel  for  peti- 
tioner attacks  Irath  these  acts  upon  the 
ground,  generally,  that  they  are  discrimina- 
tory, he  particularizes  in  that  regard  tliat 
they  are  obnoxious  to  various  provisions  of 
both  the  Cktnstitutlon  of  this  state  and  of  the 
United  States;  that  they  are  violative  of  the 
provisions  of  the  one,  because  they  constitute 
special  legislation,  making  an  arbitrary  dls- 
(iuctlon  in  a  class  between  dentists  practicing 
at  the  time  of  the  passage  of  the  act  and 
those  seeking  to  practice  afterwards,  when  It 
should  equally  apply  to  all  dentists,  and  when 
(liere  exists  no  natural,  intrinsic,  or  consti- 
tutional reason  why  the  discrimination  l>e- 
tween  them  should  be  made;  that  It  Is  vio- 
lative of  the  provisions  of  both  Constitutions, 
in  that  it  attempts  to  grant  special  privileges 
and  Immunities  to  one  class  of  dentists  which 
It  denies  to  another. 

Approaching,  now,  the  discussion  of  these 
propositions.  It  Is  not  questioned  by  counsel 
for  petitioner  but  that  the  state  has  the  right 
to  regulate  the  practice  of  dentistry — to  pro- 
vide measures  for  the  protection  of  the  pub- 
lic against  the  Incompetency  and  Ignorance 
of  those  who,  while  they  would  assume  the 
duties  and  responsibilities  of  that  profession, 
are  yet  unfitted  and  unqualified  to  discbarge 
them.  In  fact.  It  must  be  conceded  that  It  Is 
a  common  and  valid  exercise  of  legislative 
power  to  prescribe  regulations  under  which 
only  those  persons  possessing  proper  quallfl- 
eatlons  shall  be  admitted  to  the  practice  of 
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any  profession  or  calling  requiring  special 
skill.  This  right  of  legislation  is  always 
recognized  as  a  salutary  and  wise  exercise  of 
the  police  power  of  the  state,  for  the  protec- 
tion and  safety  of  the  public  against  unskill- 
ful and  incompetent  persons.  And  It  is  the 
fact  that  the  state  has  this  power  which  must 
largely  enter  Into  a  determination  of  the 
validity  of  the  sections  in  question.  The  leg- 
islation of  the  state  of  California  on  this  suli- 
Ject  is  not  new.  Similar  legislation  has  ob- 
tained in  a  large  number  of  the  states,  and 
in  some  of  these  the  courts  have  had  occasion 
to  pass  on  the  Identical  question  presented 
here.  In  some  Instances  the  question  arose 
under  acts  regulating  the  practice  of  medi- 
cine, and  In  others,  as  here,  regulating  the 
practice  of  dentistry;  but  the  same  reasoning 
would  apply  and  the  same  constitutional  prin- 
ciples govern  as  to  the  validity  of  provisions 
of  a  dental  as  of  a  medical  act,  because  the 
profession  of  dentistry  Is  but  a  special  branch 
of  the  medical  profession,  and  the  power  of 
the  state  to  regulate  as  to  both  in  the  in- 
terests of  the  public  Is  equally  clear.  An 
examination  of  these  autborlties  shows  that 
an  exemption  In  favor  of  those  practicing  at 
the  time  of  the  passage  of  an  act  regulating 
the  practice  of  dentistry,  and  which  requires 
all  others  to  obtain  a  license  and  certificate 
for  that  purpose.  Is  open  to  none  of  the  con- 
stitutional objections  urged  in  the  case  at 
bar.  Such  legislation  has  been  uniformly  up- 
held. And,  as  the  reasons  therefor  are  stat- 
ed in  the  opinions,  it  Is  unnecessary  to  dis- 
cuss the  point  any  further  than  to  quote  from 
them.  They  deal  with  all  the  objections 
urged  by  petitioner,  both  as  to  the  provisions 
of  the  acts  In  controversy  being  special  and 
discriminatory  legislation,  and  as  being  a 
grant  of  special  or  exclusive  privileges  or 
ImmunitieB. 

In  the  case  of  State  v.  Randolph,  23  Or.  74, 
31  Pac.  201,  17  L.  K.  A.  470,  37  Am.  St.  Kep. 
655,  involving  the  validity  of  an  act  concern- 
ing physicians  and  surgeons,  which  exempt- 
ed physicians  in  practice  at  its  passage  from 
its  operation,  the  Supreme  Court  of  that  state 
said:  "The  first  point  Is  based  on  the  assump- 
tion that  this  act,  or  section  13  of  the  act 
(Laws  1889,  p.  147),  Is  In  conflict  with  section 
20,  art.  1,  of  the  state  Constitution,  which 
provides  that  'no  law  shall  be  passed  grant- 
ing to  any  citizen  or  class  of  citizens  privi- 
leges or  Immunities  which,  upon  the  same 
terms,  shall  not  equally  belong  to  all  citizens'; 
and  the  second  point  Is  based  on  a  like  as- 
sumption that  section  13  of  the  act  Is  In 
conflict  with  section  2  of  article  4  of  the 
Constitution  of  the  United  States,  which 
provides  that  'the  citizens  of  each  state  shall 
be  entitled  to  all  privileges  and  Imuuinitles 
of  citizens  In  the  several  states,'  and  also 
In  conflict  with  that  portion  of  the  fourteenth 
amendment  thereto  which  provides  that  'no 
state  shall  make  or  enforce  any  law  which 
shall  abridge  the  privileges  or  Immunities  of 
the  citizens  of  the  United  States.'    Both  of 
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these  contentions  Involre  the  same  principle, 
and  the  discussion  of  one  necessarily  Includes 
the  other,  so  that  their  separate  consideration 
Is  not  necessarily  to  be  pursued.  Both  pro- 
ceed upon  the  hypothesis  that  the  act  grants 
privileges  or  immnnlties  to  one  class  of  per- 
sons, while  it  denies  the  same  priTllcges 
or  immunities  to  another  class.  It  is  not 
thought  that  either  of  these  contentions  Is 
tenable,  or  that  the  section  referred  to  Is 
in  conflict  with  the  Constitution  of  the  state 
or  of  the  United  States.  The  right  of  every 
person  to  pursue  any  lawful  business,  occu- 
pation, or  profession  he  may  choose  to  pursue, 
subject  to  such  restrictions  as  the  government 
may  impose  for  the  protection  of  the  health, 
welfare,  and  safety  of  society,  is  unques- 
tioned. •  •  •  To  provide  means  for  the 
protection  of  the  public  health  from  the  Ig- 
norance and  incapacity  of  those  who  are 
unfitted  to  discharge  the  duties  of  a  phy- 
sician, our  state,  as  other  states  have  done, 
enacted  the  law  in  question;  and  unless  it 
grants  to  some  citizen  or  physician,  or  class 
of  them,  some  right  or  immunity  which,  upon 
like  terms  or  under  similar  circumstances. 
It  denies  to  another,  it  is  a  valid  exercise  of 
the  police  power  and  must  be  upheld.  Sec- 
tion 13  of  the  act  In  effect  only  permits 
physicians  that  were  engaged  In  the  practice 
when  the  law  took  effect,  upon  registering 
as  required  by  its  proviso,  to  apply  to  the 
board  and  obtain  a  certificate  of  qualifica- 
tion authorizing  them  to  practice  medicine 
or  surgery  without  an  examination.  In  a 
word,  it  permits  persons  who  were  engaged  in 
the  practice  when  the  law  took  effect  to 
continue  In  the  practice  without  an  examina- 
tion. As  it  is  the  right  of  the  state  to 
prescribe  qualifications  based  on  knowledge 
or  professional  skill,  necessarily  the  state 
must  be  the  Judge  of  such  qualifications;  and, 
if  the  rule  established  to  determine  them  Is 
reasonable  and  appropriate  for  that  purpose, 
it  cannot  oi>erate  to  deprive  any  one  of  the 
privilege  or  right  to  practice  his  profession. 
The  test  of  qualification  under  the  act  Is 
based  on  medical  skill  and  knowledge.  If 
the  person  seeking  to  practice  medicine  has  a 
diploma  or  license  from  some  reputable  in- 
stitution, it  is  sufficient  evidence  under  the 
act  of  the  requisite  qualifications  to  entitle 
him  to  practice.  It  is  only  when  the  person 
wishing  to  practice  has  no  such  evidence 
of  bis  qualification  that  the  act  requires  that 
he  shall  submit  himself  for  examination  by 
the  board.  In  establishing  this  rule,  the 
state  saw  fit,  for  reason  satisfactory  to  itself, 
to  except  from  its  provisions,  by  section  13, 
those  physicians  who  were  engaged  in  the 
practice  at  the  passage  of  the  act.  In  doing 
this  it  made  the  fact  of  being  so  engaged  in 
the  practice  at  that  time  sufilcient  evidence 
of  qualification — equivalent  to  a  diploma- 
rendering  an  examination  unnecessary." 

In  State  v.  Creditor,  44  Kan.  565,  24  Pac. 
34G,  21  Am.  St.  Rep.  306,  It  is  said,  relaUve 
to  a   similar   provision  in   the  dental   law 


of  that  state:  "Mo  arbitrary  or  capridoos 
conditions  are  Imposed.  The  profession  and 
practice  are  open  to  every  cltlxen  of  tbe 
United  States  who  is  qnalified,  and  who  can 
produce  evidence  of  the  same.  The  Legis- 
lature saw  fit  to  permit  those  practicing  in 
the  state  when  the  act  was  inssed  to  con- 
tlnue  to  practice  without  diploma  or  other 
evidence  of  competency.  ♦  •  •  The  Leg- 
islature proceeded  upon  the  theory  that  the 
fact  that  they  had  been  engaged  in  the  prac- 
tice within  the  state  was  sufficient  evidence 
of  their  proficiency  In  the  profession.  Tbis 
fact  was  made  by  the  Legislature  an  evidence 
of  skill  and  competency  equivalent  to  a  diplo- 
ma from  a  dental  college;  and  the  wisdom 
of  either  test  Is  a  question  for  the  Le^slatnre, 
and  not  for  the  courts.  The  act  cannot  be 
held  to  nnduly  discriminate  between  persons 
or  classes,  and  Tmconstitutional  because  it 
exempts  those  engaged  in  the  practice  within 
the  state  when  the  law  was  enacted  from  the 
necessity  of  obtaining  a  diploma." 

In  Ex  parte  Spinney,  10  Nev.  S23,  whne 
an  act  exempting  dentists  who  bad  been 
practicing  for  a  period  of  10  years  next 
preceding  its  passage  was  involved.  In  sus- 
taining the  validity  of  the  law.  It  is  said: 
"It  in  effect  declared  that  the  physician  or 
surgeon  who  was  engaged  in  the  practice 
immediately  preceding  the  passage  of  the  act 
was  as  well  qualified,  in  the  Judgment  of 
the  state,  to  continue  the  practice  of  his 
profession,  as  the  student  coming  fresh  from 
the  halls  of  college  with  his  diploma  was  to 
commence  it  But  In  establishing  this  rule 
as  to  these  physicians  and  surgeons  the 
state  did  not  deny  the  privilege  or  tbe  right 
of  practicing  medicine  or  surgery  to  any  one. 
No  class  of  citizens  of  this  state  is  prohibit- 
ed from  the  practice  of  medicine  or  surgerr 
by  the  act,  provided  they  have  the  proper 
quallflcationB  and  comply  with  the  law  hi 
relation  thereto.  The  error  of  the  defend- 
ant's contention  consists  in  assuming  that 
the  act  grants  'privileges  or  immunities'  to 
one  class  of  citizens  or  physicians  of  this 
state,  which  It  denies  to  other  citizens  of 
the  state  or  other  states.  The  act  does  not 
grant  privileges  or  immunities  to  any  citizen 
or  class  of  citizens,  either  within  or  without 
the  state.  It  only  establishes  a  rule  of  evi- 
dence by  which  qualification  to  practice  medi- 
cine and  surgery  is  to  be  determined.  It 
makes  the  fact  of  a  person  being  engaged  in 
the  practice  when  the  law  took  effect  suffi- 
cient evidence  of  his  fitness  to  continue  the 
practice  of  his  profession  without  an  exami- 
nation, in  the  same  way  that  the  diploma  of 
the  student  is  accepted  as  sufficient  evidence 
of  his  fitness  to  commence  the  practice  with- 
out an  examination." 

In  People  v.  Phlppin,  70  Mich.  6,  37  N.  W. 
8SS,  construing  an  act  excepting  physicians 
who  had  practiced  five  years  before  its 
passage,  the  court  said:  "Statutes  very  simi- 
lar to  this  have  been  upheld  In  many  of  tbe 
states,  where  their  constitutionality  has  been 
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brongtat  in  question,  and  in  many  of  tbe 
states  very  similar  statutes  have  been  en- 
forced without  qnestlon,  and  we  are  unable 
to  find  a  case  In  the  courts  of  any  of  our 
sister  states,  or  In  the  federal  courts,  where 
such  statutes  have  been  overturned  upon 
constitutional  grounds  as  abridging  the  prlvl- 
leges  and  Immunities  of  citizens  of  the  Unit- 
ed States,  or  as  depriving  any  person  of 
property  without  due  process  of  law,  or  as 
being  In  conflict  with  section  2  of  article  4, 
providing  that  the  citizens  of  each  state 
shall  be  entitled  to  all  the  privileges  and 
Immunities  of  the  several  states." 

In  the  same  line  will  be  found  the  cases  of 
State  V.  Green,  112  Ind.  462,  14  N.  B.  352; 
State  V.  Vanderaluls,  42  Minn.  120,  43  N.  W. 
789,  6  L.  R.  A.  119;  West  v.  Clutter,  87  Ohio 
St  348.  Citation  Is  also  made  to  22  Am. 
&  Eng.  Ency.  of  Law  (2d  Ed.),  page  781. 

Several  cases  are  cited  by  counsel  for  petlr 
tloner  In  support  of  his  contention,  those 
nearest  approaching  the  point  at  Issue  being 
State  T.  Hlnman,  65  N.  H.  103,  18  Atl.  194, 
23  Am.  St  Rep.  22,  State  r.  Pennoyer,  65 
N.  H.  113,  18  Atl.  878,  6  L.  R.  A.  709,  and 
Scholle  ▼.  State,  90  Md.  740,  46  Atl.  820, 
50  L.  R.  A.  411.  The  first  two  cases  in- 
volved the  validity  of  an  act  regulating  the 
practice  of  dentistry,  which  exempted  all 
persons  from  an  examination  who  had  resid- 
ed and  practiced  dentistry  continuously  in 
the  same  town  or  city  of  the  state  for  five 
years  last  past  The  act  construed  in  Scholle 
V.  State  exempted  physicians  from  examina- 
tion also  because  of  residence  in  one  place. 
These  acts  were  declared  unconstitutional, 
and  properly  so.  The  language  used  In  State 
V.  Hljiman  points  the  defect  lii  all:  "By  an 
arbitrary  test  having  no  reference  to  skill, 
learning,  or  fitness  for  the  practice  of  the 
profession,  certain  persons  are  exempt  frOm 
the  payment  of  a  license  fee,  to  which  others 
of  equal,  and  perhaps  superior,  acquirements 
and  experience,  are  subjected.  It  Is  a  dis- 
crimination founded  solely  upon  the  acci- 
dental circumstances  of  residence,  or  of  a 
change  of  residence,  and  falls  within  the  pro- 
hibition of  the  Constitution."  In  these  cases 
last  cited  particular  individuals  of  a  class  of 
practicing  dentists  were  exempted  by  rea- 
son of  locality,  and  given  special  privileges. 
It  waa  the  exemption  of  a  class  within  a 
class  for  purely  local  reasons.  In  the  cases 
we  have  cited,  however,  fitness  and  learning 
are  alone  talien  into  consideration,  and  the 
fact  of  a  person  being  in  practice  when  the 
law  took  effect  was  deemed  by  the  Legisla- 
tors sufficient  evidence  of  fitness  to  continue 
in  the  practice  without  further  examina- 
tion. 

We  think  the  cases  we  have  quoted  from 
and  those  we  have  cited  fully  sustain  the 
Tlew  that  the  exemption  from  examination 
under  the  act  of  1885,  carried  into  the  act  of 
1901,  of  those  who  were  practicing  the  pro- 
feflsip»  of  dentistry  when  they  were  passed, 
and  exacting  from  those  who  sought  the 


right  to  practice  after  its  passage  an  examina- 
tion as  to  their  qnahflcationa,  is  not  dis- 
criminatory. AU  sections  of  the  act  operate 
equally  upon  ail  the  actually  practicing  den- 
tists in  tlie  state,  wlilch  was  the  only  exist- 
ing class  at  its  passage,  and  which  was  the 
only  class  concerned,  and  the  only  one  upon 
which  they  could  operate.  They  simply  made 
the  fact  of  actual  tHractlce  at  its  passage  such 
sufficient  evidence  of  competency  as  a  suc- 
cessful examination  of  those  applying  to 
practice  after  its  passage.  Without  discuss- 
ing this  matter  further,  we  think  these  cases 
sustain  the  propositions  that  the  legislation 
complained  of  is  neither  speciol  nor  class, 
and  that  thereby  no  privileges  or  immunities 
are  conferred  upon  one  class  to  the  detriment 
of  another,  and,  as  a  consequence,  that  nei- 
ther section  1  of  the  act  of  1885,  nor  the 
similar  section  of  the  act  of  1901,  is  viola- 
tive of  any  of  the  provisions  of  the  state  or 
federal  Constitution,  as  indsted  upon  by  pe- 
titioner. 

2.  It  is  next  claimed  by  petitioner  that 
section  12  of  the  act  of  1901,  as  amended 
by  the  act  of  1908,  arbitrarily  creates  three 
classes  of  persons  who  may  practice  den- 
tistry in  the  state  after  examination  by  the 
state  board  of  dentai  examiners,  namely: 
First,  graduates  of  reputable  dental  col- 
leges; second,  graduates  of  high  schools,  or 
similar  institutions  of  learning,  in  this  state, 
or  any  state  of  the  United  States,  requiring 
a  three  years'  course  of-  study,  who  have 
served  an  apprenticeship  of  -four  years  with 
licensed  practitioners  within  this  state;  third, 
dentists  from  other  states  in  the  United 
States  who  have  been  licensed  practitioners 
for  five  years.  We  find  no  merit  in  this 
claim  of  petitioner.  It  is  entirely  within 
the  power  of  a  Legislature  to  fix  any  rea- 
sonable standard  for  determining  the  com- 
petency of  an  applicant  for  admission  to 
the  practice  of  dentistry.  It  might,  as  un- 
der the  act  regulating  the  practice  of  medi- 
cine and  surgery  in  this  state  (St  1901,  p. 
56,  c.  51),  where  only  those  Who  are  grad- 
uates from  a  medical  college  can  be  ad- 
mitted to  practice,  have  also  made  a  similar 
single  standard,  limiting  admission  to  prac- 
tice dentistry  to  those  alone  who  had  grad- 
uated from  some  dental  college.  As  this 
might  have  been  the  sole  condition  upon 
which  an  applicant  could  be  examined.  It 
cannot  be  said  that  legislation  which  en- 
larges the  right  and  extends  it  to  others  can 
be  said  to  be  discriminatory.  The  law  does 
not  operate  to  exclude  any  one  from  the 
profession.  The  field  is  left  open  to  all  who 
are  in  possession  of  the  required  qualifica- 
tions. It  simply  fixes  the  standard  under 
which  all  persons  who  desire  to  enter  the 
profession  are  brought  as  nearly  as  possible 
to  the  same  degree  of  professional  compe- 
tency. The  law,  no  doubt,  is  discrimina- 
tory, but  not  in  any  constitutional  sense.  It 
does  not  discriminate  between  classes.  The 
discrimination  goes  to  the  degree  of  learning 


Digitized  by 


Google 


884 


n  PAOinO  BXff^RTBB. 


(CtL 


and  skill  vhich  all  appUcanti  for  ezamlna- 
tlon  mnst  poaaess.  It  discriminates  between 
tbose  who  luiye  the  necessary  degree  of 
learning  and  skill,  and  those  who  have  not; 
between  those  who  are  able,  and  those  who 
are  unable,  to  acquire  It.  It  Is  not  an 
unreasonable  or  capricious  discrimination, 
applying  to  classes  as  such,  or  members  of 
a  class,  but  Is  based  solely  upon  professional 
qaaliflcatlons.  It  Is  a  discrimination  which, 
in  the  Interest  of  the  public  welfare,  It  is 
the  duty  of  the  Legislature  to  make,  and 
concerning  the  necessity  for  which,  and  its 
nature  and  extent — whether  an  examination 
and  right  to  practice  shall  depend  on  the 
possession  by  the  applicant  of  a  diploma  of 
a  dental  college  only,  or  be  extended  to 
others  and  how  far— depends  primarily  up- 
on the  Judgment  of  the  Legislature,  which, 
when  reasonably  exercised,  the  courts  can- 
not control.  These  principles  will  be  found 
fully  discussed  and  sustained  in  State  v. 
Vandersluls,  supra,  and  Dent  v.  West  Vir- 
ginia, 129  n.  S.  122,  9  Sup.  Ct  231,  32  h. 
Eld.  623;  as  also  in  Ex  parte  Gerlno  (Cal.) 
77  Pac.  166,  the  decision  In  which  case  was 
filed  June  Ist  of  this  year. 

3.  It  is  further  claimed  that  the  opera- 
tion of  section  12  of  the  act  of  1903,  which 
provides  that  "no  person  shall  be  eligible  for 
examination  by  the  state  board  of  dental 
examiners  who  shall  not  furnish  satisfac- 
tory evidence  of  having  graduated  from  a 
reputable  dental  college,  which  must  have 
been  endorsed  by  the  board  of  dental  exam- 
iners of  California,"  is  unconstitutional  and 
void,  and  a  delegation  of  power  of  a  Judicial 
nature  to  the  board  of  examiners,  which. 
If  exercised  in  an  arbitrary  and  unlawful 
manner.  It  Is  beyond  the  power  of  the  court 
to  control.  There  Is  no  foundation  for  the 
claim  that  the  statute  attempt*  to  confer 
Judicial  power  upon  the  board,  in  the  sense 
that  it  is  prohibited  by  the  ConstltuUon.  It 
Is  not  at  all  uncommon  for  inferior  boards 
or  officers  to  be  invested  with  power  which 
calls  for  the  determination  of  facts,  and  the 
exercise  of  discretion,  in  the  discharge  of 
the  duties  of  their  office.  This  power,  It  is 
true,  is  in  a  sense  Judicial;  but  it  cannot 
be  said  that  it  is  an  exercise  of  "Judicial 
power"  as  that  term  is  used  in  the  Consti- 
tution in  conferring  judicial  power  upon 
courts.  The  question  is,  however,  not  an 
open  one  In  this  state,  and  seems  to  have 
been  settled  adversely  to  petitioner's  con- 
tention in  County  of  Los  Angeles  v.  Spen- 
cer. 126  Cal.  670,  B9  Pac.  202,  77  Am.  St 
Rep.  217.  Upon  the  other  point,  that  the 
power  conferred  on  the  board  is  of  such  a 
character  as.  If  exercised  arbitrarily,  it  will 
be  beyond  the  power  of  the  court  to  control 
It,  it  may  be  said  that  petitioner  does  not 
seem  to  have  applied  to  the  court  on  any 
complaint  that  the  board  has  taken  such 
arbitrary  action.  He  has  not  complained 
to  any  court  that  the  board  has  unjustly  and 
arDitrarily  dealt  with  him.  but  Is  here  con- 


tending that  the  law  Is  unconstitutional,  and 
that,  under  It,  his  right  to  practice  is  not 
subject  to  action  or  determination  by  the 
board  at  all.  If  he  has  been  unjustly  and 
arbitrarily  dealt  with,  and  should  apply  to 
the  courts  for  redress,  it  will  be  doubtless 
found,  as  Is  stated  in  Dent  v.  West  Virginb, 
129  n.  S.  124,  9  Sup.  Ct  234,  32  L.  Ed.  623, 
where  the  same  objection  was  raised  as  to 
power  conferred  on  the  board  of  medical  ex- 
aminers of  West  Virginia,  that  "if,  in  the 
proceedings  under  the  statute,  there  should 
be  any  unfair  or  unjust  action  upon  the 
part  of  the  board  in  refusing  him  a  certifi- 
cate, we  doubt  not  that  a  remedy  would  be 
found  In  the  courts  of  the  state."  Reetz  v. 
Michigan,  188  U.  S.  505,  23  Sup.  Ct  300,  47 
L.  Ed.  563;  State  v.  Chittenden,  112  Wis. 
569,  88  N.  W.  587. 

It  Is  further  insisted  that  this  section  13 
of  the  act  of  1903  to  obnoxious  to  the  coq- 
Btltutional   provisions,   because  it   delegates 
to  the  board  of  examiners  the  power  to  de- 
cide what  colleges  are  reputable,  not  from 
any  standard  furnished  by  the  Legislature, 
but  from  their  own  arbitrary  view  upon  the 
subject    But  it  must  be  remembered  that 
the  act  regulating  the  practice  of  dentlstr; 
and  similar  acts  are  not  passed  to  promote 
the  personal   ends   of   individuals,    but  as 
salutary  enactments  in  the  exercise  of  the 
police  power  of  the  state  to  legislate  for  the 
safety,  health,  and  welfare  of  the  pecplc 
The  boards  which  are  selected  under  rjdt 
legislative  power  are  to  that  extent  agen- 
cies of  the  state,  and  the  board  of  dental 
examiners  under  the  dentistry  act  la  a  par- 
ticular instrumentality  selected  as  a  state 
agency  in  the  regulation  of  the  practice  of 
dentistry.    While    the    Legislature,    In   con- 
serving the  public  welfare,  recognized  that 
the  possession  of  a  diploma  from  a  regular 
dental  college,  where  acquiring  the  theorr 
and  practice  of  medicine  fully  engaged  the 
time  and  attention  of  the  student  was  a 
high  evidence  of  his  ability  to  practice  den- 
tistry. It  also  assumed  that  there  might  l» 
Institutions    whose    required    standard   of 
scholarship  was  so  low  that  the  possessitm 
of  a  diploma  ftom  them  would  be  Uttle,  if 
any,   evidence   of  proficiency  In   dentiatry, 
or  that  there  might  be  pretended  dental  in- 
stitutions   requiring    no    preparation    and 
fraudulently  issuing  diplomas  after  a  pe^ 
functory,  if  any,  examination,  and  in  vile 
consideration   of  a   fee.    In  this  condidor 
of  things,   while  the  Legislature  Intended 
that  only  diplomas  from  a  reputable  dental 
college  should  be  recognized  by  the  board. 
It  realized  that  It  was  impracticable,  if  not 
impossible,  for  it  to  adopt  any  fixed  standard 
by  which  that  matter  could  be  determined 
in  advance.    It  realized,  as  said  by  the  court 
In    Wisconsin    ▼.    Chittenden,    supra,    that 
"what  is  reputable  in  a  dental  college  mnst 
necessarily    be    determined    from    a   stand- 
point of  men  of  sclentlflc  attainments  In  tbe 
line  of  work  it  repres^its,  not  Atom  that  of 
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mere  laymen,"  and  committed  the  determina- 
tion of  that  matter  to  the  state  agency  it 
created, .  consisting  of  dentists,  presumably 
learned,  trained,  and  eminent  la  the  profes- 
sion, and  obligated,  under  the  law,  to  deal 
fairly  and  justly  with  all  applicants  and  the 
colleges  from  whicb  they  presented  their 
diplomas.  We  do  not  perceive  that  In  ao 
doing  any  provision  of  the  organic  law  was 
violated.  The  power  to  determine  whether 
a  college  was  reputable  had  to  be  lodged 
somewhere,  and  It  was  properly  committed 
to  the  only  body  which  coald  fairly  and  in- 
telligently detei-mlne,  not  only  as  to  the  qnal- 
Iflcatlons  of  the  applicant,  but  upon  the 
reputation  of  the  college  whose  diploma  be 
claimed  to  possess.  This  is  a  power  which 
seems  to  be  usually  given  by  the  Legislature 
to  boards  of  examiners,  and  its  commission 
is  sustained  by  the  courts.  State  v.  Chitten- 
den, 112  Wis.  5C9,  88  N.  W.  «587;  Williams 
T.  Dental  Examiners,  93  Tenn.  627,  27  S. 
W.  1019;  People  v.  Dental  Examiners,  110 
111.  180;  Dent  v.  W.  Va.,  120  U.  S.  124,  9 
Sup.  Ct  231,  32  L.  Ed.  623;  State  v.  Call, 
121  N.  C.  646,  28  S.  B.  517;  Francis  v.  State. 
57  Ohio  St.  1,  47  N.  E.  1041;  Gothard  v. 
People  (Colo.  Snp.)  74  Pac.  891.  Practically 
the  same  point  was  made  by  the  petitioner 
in  Ex  parte  Gerino,  supra,  and  decided  ad- 
versely to  him. 

The  case  of  Van  Vlect  v.  Boarc.  of  Dental 
Examiners  (Cal.)  48  Pac.  223,  44  !<.  B..  A. 
635,  is  cited  by  both  sides  in  the  case  at  bar 
on  the  question  Just  disposed  of.  That  was 
a  department  decision.  In  which  a  rehearing 
was  granted,  and,  before  any  hearing,  or 
further  dedalwi  was  rendered  by  this  court, 
the  proceeding  was  dismissed,  on  motion 
here;  hence  tlie  department  decision  in  that 
case  is  not  authority. 

This  disposes  of  the  principal  and  main 
points  urged  by  the  petitioner  against  the 
validity  of  the  various  sections  of  these  acts 
as  affecting  their  constitutionality.  The  ob- 
jections leveled  against  section  12  of  the  act 
of  1903,  that  it  is  discriminatory  between 
classes,  and  unconstltntlonal,  for  the  other 
reasons  suggested,  are  equally  asserted 
against  similar  provisions  In  the  acts  of 
1885  and  1901,  so  that,  without  descanting 
particularly  on  those  provisions,  it  may  be 
said,  generally,  that  the  views  we  have  ex- 
pressed and  the  conclusion  we  have  reached 
apply  equally  to  them  as  to  section  12  of 
the  act  of  1903. 

Other  objections  urged  against  the  provi- 
sions in  several  of  those  acts  we  deem  un- 
tenable and  requiring  no  special  notice. 

The  writ  is  dismissed,  and  the  petitioner 
remanded  to  the  custody  of  the  chief  of 
police  of  the  city  and  county  of  San  Fran- 
cisco. 

We  concur:  McPARLAND,  J.;  ANGEL- 
IX)TTI.  .T.:  SHAW,  J.j  HENSHAW,  J.; 
VAN  DYKE,  J. 


1«  Cal.  m 
OTTO  T.  IiONQ  et  al.    (Sac  1,076.) 
(Supreme  Court  of  California.    July  16,  1904.) 

PBOBATE  HOICESTEAO  —  MOBTOAOB — VAI,IDITT.~ 
BTATUTEB— CONSTITDTIONAL  I.A.W— JUDGMENT 
—  COIXATESAL  ATTACK — COUUUNITT  PBOP- 
EBTT. 

1.  Real  estate  acquired  dnring  marriage  is 
community  property. 

2.  Where  community  property  is  set  apart  as 
a  probate  homestead  by  order  of  coart  to  the 
widow  on  the  death  of  her  husband,  leaving  no 
minor  child,  the  title  vests  absolutely  in  the 
widow,  under  the  direct  provisions  of  Code  Civ. 
Proc.  §  1468. 

3.  Where  the  order  of  court  setting  apart 
communitjf  property  to  a  widow  as  a  probate 
homestead  was  passed  prior  to  a  mortgage  there- 
on being  executed  by  the  widow,  but  not  enter- 
ed until  after  the  date  of  the  mortgage,  the 
validity  of  the  mortgage  is  not  affected. 

4.  Under  the  direct  provisions  of  Civ.  Code,  i 
2930,  a  mortgage  includes  an  after-acquired  ti- 
tle; and  hence  the  validity  of  the  mortgage  of 
a  probate  homestead  set  apart  to  the  widow  out 
of  community  proi>erty  possessed  by  the  hus- 
band at  the  time  of  liia  death  is  not  affected 
where  the  entry  of  the  order  setting  apart  the 
homestead  was  not  made  until  after  the  date  of 
the  mortgage,  even  though  a  prior  entry  was 
necessary  to  give  her  title  to  the  homestead. 

5.  Code  Civ.  Proc  $  1465,  providing  that  the 
court  must  select,  designate,  and  set  apart  and 
cause  to  be  recorded  a  homestead  out  of  de- 
cedent's exempt  property,  for  the  use  of  the 
widow,  does  not  make  the  recordation  of  the 
order  a  necessary  part  of  the  process  of  creat- 
ing a  probate  homestead. 

6.  The  determination  of  the  court  In  select- 
ing and  setting  apart  to  the  widow  a  homestead 
in  the  land  of  her  deceased  husband  cannot  be 
inquired  into  collaterally. 

7.  Where  the  pleadings  in  a  cause  attacking 
tiie  validity  of  an  order  of  court  setting  apart 
a  probate  homestead  to  a  widow  out  of  the  real 
estate  possessed  by  her  husband  at  his  death  laid 
no  foundation  for  a  direct  attack  on  the  order, 
the  fact  that  the  husband  had  in  his  lifetime  se- 
lected a  homestead,  which  at  his  death  bad  not 
been  abandoned,  is  immaterial. 

8.  Persons  who  by  grace  of  statute  are  des- 
ignated as  heirs  and  devisees  have  no  grounds 
for  a  claim  that  they  are  deprived  of  thdr  prop- 
erty without  doe  process  of  law,  within  the  con- 
stitutional inhibition,  merely  because  the  same 
statutory  law  which  provides  that  they  shall 
inherit  and  that  property  shall  be  disposed  of 
by  will  has  alse  provided  that,  notwithstanding 
such  heirship  or  testamentary  disposition,  the 
court  having  jurisdiction  of  the  estate  of  the  de- 
ceased, l)efore  distribution,  may  under  certain 
conditions,  to  be  by  it  determined,  set  apart 
some  or  all  of  the  estate  absolutely  to  the 
widow  by  an  unappealable  order. 

Department  L  Appeal  from  Superior  Court, 
Lassen  County;    C.  E.  McLaughlin,  Judge. 

Action  by  A.  Otto  against  John  T.  Long 
and  others.  From  a  judgment  for  plaintiff, 
defendants  appeal.    Affirmed. 

Goodwin  &  Goodwin  and  Garoutte  ft  Good- 
win, for  appellants.  Spencer  &  Raker,  H.  D. 
Burroughs,  and  N.  J.  Barry,  for  respondent. 

SHAW,  J.  This  Is  an  action  to  quiet  title 
to  some  320  acres  of  land.  The  principal  de- 
fense Is  made  by  the  defendant  John  T.  Long, 
as  administrator  of  the  estate  of  Allen  Wood, 

1  (.  S«e  Homestead,  vol.  U,  Cent.  Dig.  I  302. 
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deceased.  The  other  defendants  claim  only 
as  devisees  under  the  will  of  the  said  Allen 
Wood.  Judgment  was  given  for  the  plaintiff, 
and  the  appeal  was  taken  from  the  judgment 
within  60  days  after  Its  rendition;  the  evi- 
dence being  brought  up  in  a  bill  of  excep- 
tions. 

The  plalnttff  claims  title  by  virtae  of  a 
sale  and  deed  to  him  under  a  decree  fore- 
closing a  mortgage  on  the  land  executed  to 
the  plaintiff  December  1, 1893,  by  the  defend- 
ant Mary  Wood,  widow  of  said  Allen  Wood, 
and  by  Mary  B.  Long,  daughter  of  said  Allen 
Wood,  and  her  husband.  Allen  Wood  died 
testate  on  August  1,  1890,  and  both  Mary 
Wood  and  Mary  E.  Long  were  interested  in 
the  land  as  devisees  named  in  his  will. 
It  Is  obvious  that  if,  at  the  time  tills  mortgage 
was  executed,  the  title  to  the  land  therein 
described  was  in  either  of  the  mortgagors,  it 
would  now  be  vested  in  the  plaintifC  under 
the  foreclosure  sale.  The  appellants  claim 
that  the  land  was  a  part  of  the  assets  of  the 
estate  of  Allen  Wood  at  that  time,  and  hence 
that  the  mortgage  could  not  and  did  not  af- 
fect the  interest  of  the  estate  therein  pos- 
sessed by  the  administrator,  nor  the  interest 
of  any  of  the  devisees  under  the  will,  except 
that  of  those  who  executed  the  mortgage. 

We  are  of  the  opinion  that  when  the  mort- 
gage was  executed  the  land  was  not  a  part  of 
the  assets  of  the  estate,  but  was  the  property 
of  Mary  Wood,  having  been  vested  In  her  by 
an  order  declaring  it  a  probate  homestead  for 
her  benefit^  unless  it  be  true  that  a  part  pf  it 
was  vested  in  Mary  E.  Long  by  title  para- 
mount to  that  of  Allen  Wood  in  his  lifetime. 
This  latter  proposition  we  need  not  decide, 
for,  as  Mary  E.  Long  executed  the  mortgage, 
it  would  carry  whatever  right,  title,  or  estate 
was  vested  in  her,  and  by  the  foreclosure 
sale  that  estate  would  be  transferred  to  the 
plaintifC. 

The  title  and  estate  in  the  land  possessed 
by  Allen  Wood  at  his  death  was  acquired 
during  his  marriage  to  Mary  Wood,  and  it 
was  therefore  community  property.  Alien 
Wood  left  surviving  no  minor  children.  On 
November  27,  1893,  the  superior  court  made 
an  order  in  the  matter  of  the  estate  purport- 
ing to  set  apart  to  Mary  Wood,  as  his  widow, 
all  the  lands  here  in  controversy,  as  a  home- 
Stead.  By  virtue  of  this  order,  under  the 
inttvisions  of  section  1468,  Code  Civ.  Proc., 
the  title  of  the  estate  of  Allen  Wood  vested 
absolutely  in  the  widow,  Mary  Wood,  and 
it  was  her  property  at  the  time  she  executed 
the  mortgage. 

The  fact  that  the  homestead  order  was 
not  filed,  and  presumably  was  not  entered, 
until  December  4,  1893,  three  days  after  the 
date  of  the  mortgage,  is  of  no  importance. 
The  order  on  its  face  recites  that  it  was 
made  on  November  27,  1893.  The  entry  of 
the  order  was  not  necessary  to  make  it 
valid  or  effectual  to  pass  the  title.  In  this 
respect  it  is  subject  to  the  same  rule  as  a 
judgment,  and  becomes  effectual  as  to  the 


estate,  and  those  entitled  to  succession  by 
law  or  devise,  as  soon  as  it  is  made  or  ren- 
dered. The  entry  otf  a  Judgment  or  order  is  a 
mere  ministerial  act  of  the  clerk,  and  the 
lack  of  It  does  not  take  away  or  delay  the 
effect  of  the  abjudication,  except  where  some 
statute  expressly  or  by  implication  so  pro- 
Tides.  Bst  of  Newman,  76  Cal.  213,  16  Pac. 
887,  7  Am.  St  Bep.  146;  Los  Angeles  County 
Bank  T.  Baynor,  61  GaL  147;  Est  of  CkMk, 
77  Gal.  224,  17  Pac.  923,  19  Pac.  431,  1  L.  B. 
A.  567,  11  Am.  St  Bep.  267.  Moreover,  un- 
der the  provisions  of  section  2930  of  the  Civil 
Code,  a  mortgage  would  include  an  after- 
acquired  title  of  either  of  the  mortgagors, 
the  same  as  if  such  title  was  acquired  before 
the  mortgage  was  made,  and  therefore  it 
would  carry  the  title  vested  in  the  widow  nn- 
der  the  appropriate  homestead,  even  if  the 
entry  was  necessary  to  make  her  homestead 
good  and  effectual. 

The  failure  of  the  widow,  who  was  tlien 
also  acting  as  the  administratrix  of  tile  es- 
tate, to  record  the  homestead  order  In  tlie 
office  of  the  recorder,  does  not  render  the  o^ 
der  ineffectual.  The  provision  of  the  Code 
that  the  court  shall  "select  designate,  and 
set  apart,  and  cause  to  be  recorded,  a  home- 
stead," does  not  make  the  recordation  of 
the  order  a  necessary  part  of  the  process 
of  creating  a  probate  homestead.  There  is 
not  In  section  1466,  Code  Civ.  Proc.,  provid- 
ing for  the  creation  of  probate  homesteads, 
as  there  is  In  section  1265  of  the  Civil 
Code,  relating  to  ordinary  homesteads,  a  pro- 
vision declaring,  in  effect  that  the  Iwme- 
stead  does  not  come  into  existence  until  the 
declaration  is  filed  for  record.  The  probate 
homestead  is  the  creation  of  the  court  and 
its  existence  Is  complete  when  the  court  has 
concluded  its  action.  The  subsequent  act 
of  recording  is  mihisterial  only,  and  must 
take  place  after  the  action  of  the  court  is 
completed  by  the  making  of  the  order.  The 
provision  for  recording  it  in  the  recorder's 
office  is  manifestly  nothing  more  than  a  di- 
rection for  the  preservation  of  an  additional 
record,  to  impart  notice  to  third  persons. 

It  Is  further  claimed  that  the  order  set- 
ting apart  the  homestead  Is  invalid  because 
the  deceased.  In  liis  lifetime,  had  selected  a 
homestead,  which  at  the  time  of  his  death 
had  not  been  abandoned.  Before  making 
the  order,  it  was  necessary  for  the  court  to 
determine  that  the  facts  existed  which  author- 
ized it  to  do  so.  This  determination  cannot 
be  inquired  into  collaterally.  Est  of  Moore, 
96  Cal.  530,  31  Pac.  684;  Fealey  v.  Fealey, 
104  Cal.  360,  88  Pac.  49,  43  Am.  St  Rep. 
Ill;  Hanley  v.  Hanley,  114  Cal.  690,  46  Pac. 
736.  The  pleadings  lay  no  foundation  for  a 
direct  attack,  and  hence  the  existence  of  a 
homestead  in  his  lifetime  is  immaterial.  The 
order  Is  valid  on  the  face  of  the  record,  and 
facts  aliunde  to  show  the  absence  of  an- 
thority  in  the  court  to  make  it  cannot  be 
proved  under  the  pleadings. 

Nor  can  the  fact  that  no  notice  ia  n- 
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qnlred  to  b«  grlTen  before  making  the  order, 
or  the  fact  that  It  Is  not  appealable,  affect 
Its  validity  against  the  heirs  and  deTisees. 
The  right  of  inheritance,  the  power  of  testa- 
mentary disposition,  the  nature  and  mode  of 
the  proceeding  for  administration,  as  well 
as  the  character  of  the  evidence  by  which 
proof  of  the  fact  of  disposition  shall  be 
preserved,  and  the  right  of  appeal  in  probate 
matters,  are  all  within  the  exclusive  control 
of  the  liCglslature.  The  persons  who  by 
grace  of  the  statute  are  designated  or  con- 
stituted heirs  or  devisees  have  no  ground  for 
a  claim  that  they  are  deprived  of  their 
property  without  due  process  of  law  merely 
because  the  same  statutory  law  which  pro- 
vides that  they  shall  inherit  and  that  prop- 
erty may  be  disposed  of  by  will  has  also 
provided  that,  notwithstanding  such  heirship 
or  testamentary  disposition,  the  court  having 
jurisdiction  of  the  estate  of  the  deceased  be- 
fore distribution  may,  under  certain  condi- 
tions, to  be  by  it  determined  without  no- 
tice, set  apart  some  or  all  of  the  estate  abso- 
lutely to  the  widow,  and  no  appeal  is  allow- 
ed from  the  order.  They  take  the  estate  sub- 
ject to  that  very  contingency,  and  they  are 
not  deprived  of  it.  In  the  sense  Intended  by 
the  constitiitlonal  inhibition,  when  that  con- 
tingency occurs. 

There  are  other  qnestlons  discussed  in  the 
briefs,  but  as  they  are  all  dependent  upon 
the  assumption  that  the  homestead  was  in- 
valid, it  will  not  be  necessary  to  consider 
them. 

The  Judgment  is  affirmed. 


We    concur: 
0TKE,  J. 


ANGELLOTTl,    J.;     VAN 


144  Gal.  lis 

DB  I^  OUBSTA  T.  MONTGOMERY.    (lu  A. 
1.255.) 

(Supreme  Court  of  California.    July  12,  1904.) 

A.CC0UNT    STATED — IINDINOS. 

1.  An  account  between  plaintiff  and  defend- 
ant, his  employer,  made  mien  a  successor  was 
appointed  for  defendant's  representative,  who 
employed  plaintiff,  In  form  and  substance  an 
account  stated,  and  Intended  as  and  for  a  full 
and  complete  settlement  between  plaintiff  and 
defendant  of  the  mone;  indebtedness  as  it  then 
stood  between  them  in  the  middle  of  the  year 
for  which  plaintiff  was  employed,  is  an  account 
stated,  which  bears  interest  from  date. 

2.  Findings  that  "in  the  month  of  July"  the 
contract  of  employment  at  a  salaiy  was  ter- 
minated, and  all  service  rendered  'thereafter" 
waa  on  a  quantum  meruit,  but  that  there  was 
no  evidence  of  the  value  of  the  services  "after 
the  month  of  July,"  and  that  "after  said  month 
of  July"  plaintiff  rendered  services,  but  that 
there  was  no  evidence  of  their  value,  and  they 
were  not  rendered  under  said  contract  of  em- 
ploymcnt,  mean  that  said  month  of  July  was  in- 
cluded in  the  time  during  which  said  contract 
continued,  and  that  only  after  said  month  were 
the  services  to  be  paid  for  on  quantum  meruit. 

Beatty,  O,  J.,  dissenting. 

1 1.  8«*  Account  SUtad,  voL  1.  Cent.  Dig.  |  tt. 


Department  2.  Appeal  from  Superior 
Court,  Santa  Barbara  County;  W.  S.  Day, 
Judge. 

Action  by  Eduardo  De  La  Cuesta  against 
George  Montgomery,  the  Roman  Catholic 
bishop  of  Monterey,  a  corporation  sole.  Judg- 
ment for  plaintiff.  Defendant  appeals.  Af- 
firmed. 

Canfleld  &  Starbuck,  for  appellant.  Ben- 
jamin F.  Thomas  and  James  W.  Taggart,  for 
respondent 

McFARLAMD,  J.  This  is  an  action  by 
plaintiff  to  recover  for  his  services  as  agent 
and  manager  of  certain  farming  lands  of 
defendant  known  as  the  "College  Ranch." 
Judgment  was  rendered  in  favor  of  plaindfl 
for  (855  and  costs,  which  amounted  to 
^77.55,  and  from  this  Judgment  defendant 
appeals. 

The  predecessor  of  the  present  incumbent 
was  Bishop  Mora,  who  employed  plaintiff 
as  superintendent  of  said  College  Ranch  in 
November,  1801,  at  a  salary  of  11,800  a  year, 
or  9160  a  month.  The  plaintiff  continued  in 
ttae  employment  at  the  said  salary  under 
Bishop  Mdta  until  June,  1880,  when  Bishop 
Mora  was  succeeded  as  an  Incumbent  by 
Bishop  Montgomery,  who  contlnoed  to  em- 
ploy plaintiff  aa  before  until  October,  1886, 
when  the  salary  was  reduced  by  mutual  con- 
sent to  |l,eoo  a  year,  but  the  employment 
continued  at  the  reduced  salary.  Plaintiff 
contends  that  his  employment  continued  at 
the  last-named  salary  until  February,  1888, 
and  his  complaint  is  framed  on  that  theoryt 
while  defendant  contends  tikat  his  employ- 
ment on  a  salary  ceased  in  July,  1887,  and 
that,  if  he  performed  services  afterwards,  he; 
was  to  receive  only  what  tbey  were  reason- 
ably worth.  His  duties  were  to  oondnct  all 
the  affairs  of  the  ranch;  to  lease  parts  ot  It, 
and  to  collect  the  rents,  and.  If  the  rents  were 
part  grain,  to  see  to  the  threshing  of  It,  to 
sell  and  dispose  of  all  the  produce  and  prop- 
erty on  the  ranch,  and  to  pay  out  all  neces- 
sary expenses;  and,  in  general,  to  attend  to 
the  business,  "Just  as  a  man  would  manage 
his  own  property";  and  to  account  to  defend- 
ant for  the  receipts  and  disbursements. 
There  are  three  counts  In  the  complaint — the 
first  upon  an  account  stated  on  June  30, 1886; 
the  second  for  services,  etc.,  from  June  30. 
1896,  to  October  31,  1887;  and  the  third  for 
services  from  October  31,  1897,  to  October 
81,  1898. 

The  court  found  that  there  was  an  account 
stated  on  June  30,  1886,  of  1342.25,  and  al- 
lowed interest  thereon  trom  its  date,  amount- 
ing to  9119.12,  and  refuse  to  consider  any 
items  of  account  prior  to  that  time;  It 
found,  however,  that  the  contract  for  hla 
salary  ceased  in  Juiy,  1887;  that  after  that 
date  plaintiff  rendered  services  which  were 
to  be  paid  for  upon  Quantum  meruit;  but 
that  as  plaintiff,  who  relied  on  the  theory  of 
a  continuing  salary,  idld  not  introduce  any 
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evIdeDce  as  to  the  Talue  of  sucb  services, 
nothing  could  lie  allowed  him  for  the  same. 
The  court  allowed  plaintiff's  salary  for  the 
mouth  of  July,  1897,  at  the  rate  of  $1,600  per 
annum;  aud,  taking  an  account  of  subsequent 
receipts  and  disbursements,  found  a  balance 
In  favor  of  plaintiCT  for  $885,  for  which 
amount,  with  costs,  judgment  was  rendered. 
This  subsequent  accouut  need  not  be  con- 
sidered, for  appellant  malies  only  two  points: 
First,  that  the  account  of  June  30,  1896, 
■was  not  a  stated  account  which  bore  Interest 
and  the  court  erred  In  allowing  Interest  there- 
on; and,  second,  that  salary  should  not  have 
been  allowed  for  the  Tvhole  month  of  July, 
1897,  but  should  have  been  allowed  only  to 
the  15th  of  said  month.  Before  the  trial  de- 
fendant offered  to  allow  Judgment  for  $750 
and  costs,  and  as  the  two  Items  of  $119.12 
for  Interest  and  one-half  of  the  salary  for 
July,  1897— $66.67— would  reduce  the  Judg- 
ment below  the  amount  offered,  appellant 
contends  that  respondent  should  not  recover 
costs,  but  appellant  should  have  costs,  under 
section  997,  Code  of  Civil  Procedure. 

We  think  that  the  court  properly  found 
the  account  of  June  30,  1896,  to  be  an  ac- 
count stated  which  bore  Intere^  from  its 
date.  It  certainly  was  In  form  and  sub- 
stance an  account  stated,  having  all  the  usual 
qualities  and  characteristics  of  that  kind  of 
Instrument.  It  is  attacked  on  the  ground 
that  before  that  time  respondent  and  Bishop 
Mora  had  made  previous  settlements,  and 
that  the  amounts  then  found  to  be  due  were 
merely  carried  forward  as  starting  points  for 
subsequent  settlements,  and  no  Interest  was 
charged  thereon.  Those  settlements,  how- 
ever, were  for  the  entire  current  agricultural 
year  which  ended  November  1st,  and  which 
was  also  the  end  of  the  employment  of  re- 
spondent by  the  year;  and  we  need  not  in- 
quire if  interest  could  have  been  properly  de- 
manded  by  respondent  on  the  amounts  thus 
found  due.  But  the  account  here  involved 
was  stated  on  June  30th,  In  the  middle  of 
the  current  year;  and  It  was  done  at  the 
time  when  Bishop  Mora  was  turning  over 
the  property  to  his  successor.  Bishop  Mont- 
gomery, and  for  the  express  purpose  of  then 
fixing  the  amount  of  Indebtedness  due  at  that 
Juncture.  The  court  was  fully  warranted  in 
finding  that  the  stated  account  was  "intended 
as  and  for  a  full  and  complete  settlement  be- 
tween plaintiff  and  defendant  up  to  that 
date."  It  was  also  objected  that  there  were 
unsold  products  of  the  farm  on  the  ranch- 
hay,  etc. — ^whlch  were  not  Included  In  the 
said  stated  account;  but  there  was  no  In- 
tention to  wind  up  all  the  affairs  of  the 
ranch  and  then  ^nd  there  dispose  of  all  the 
personal  property.  The  business  was  to  con- 
tinue under  the  management  of  respondent 
as  before,  and  the  said  account  was  only  in- 
tended to  be,  and  was  only,  a  statement  of 
the  money  Indebtedness  as  it  then  stood  be- 
tween the  parties. 
The  question  raised  by  appellant  as  to  the 


salary  for  July,  1897,  does  not  Involve  the 
matter  of  costs.  If  the  foregoing  view  as  to 
the  accoiint  stated  was  correct.    It  involves 
only  the  one-half  of  the  month's  salary,  $t>0.- 
67.    We  tliink  that  the  court  was  right  ia 
allowing  the  salary  for  July.    It  Is  contend- 
ed that  the  finding  is  defective  on  this  point 
In  finding  12  the  court  found  "that  In  the 
month  of  July,  1897,  said  contract  was  ex- 
tinguished and  employment  thereunder  was 
terminated  by  mutual  consent  of  said  plain- 
tiff and  said  defendant,  and  all  services  ren- 
dered by  plaintiff  for  defendant  thereafter 
were  on  a  quantum  meruit,"  but  that  there 
was  no  evidence  as  to  value  of   services 
"after  the  month  of  July,  1807."    And,  again, 
in  subdivision  7  of  finding  14,   "that  after 
the  said  month  of  July,  1897,  said  plaintiff 
rendered  certain  services  to  said  defendant 
at  said  defendant's  request,  but  there  was 
no  evidence  of  the  value  of  said   services 
produced  on  said  trial,  and  the  same  was  not 
rendered    under    said    contract    of    Mnploy- 
ment"    These  findings  clearly  enough  mean 
that  the  month  of  July,  1807,  was  Included 
In  the  time  during  which  the  contract  con- 
tinued, and  that  only  after  said  month  were 
the  services  to  be  paid  for  upon  quantum 
meruit,   notwithstanding   the   previous  ex- 
pression "to  and  until  the  month  of  July." 
The  meaning  of  any  written  instrument  ia 
to  be  gathered  from  all  that  is  said  in  It 
In  finding  12,  above  quoted,  the  word  "there- 
after" clearly  refers  to  the  preceding  words 
"the  month  of  July."    But  It  is  also  contend- 
ed that,  If  the  finding  be  sufficient,  there  is 
no  evidence  to  support  It    The  most  how- 
ever, that  can  be  said  on  the  subject  is  that 
the  evidence  was  confilctlng.    There  Is  no 
pretense  that  any  change  in  tlie  contract  as 
to  salary  was  made  until  some  time  during 
the  month  of  July,  1887.    The  former  rela- 
tions between  the  parties  certainly  contbi- 
ued  Into  that  month.    The  court  may  have 
attached  some  importance  to  the  fact  that 
the  salary  was  due  monthly,  and  that  tbe 
month  was  a  unit  as  to  payment;  but  how- 
ever that  may  be,  there  is  the  testimopy  of 
plaintiff  that  he  was  not  notified  of  any 
change  during  that  month,  and  tliat  there 
was  no  such  change.    He  said  that  when 
defendant's  agent,   Father  Stockman,  went 
to  the  ranch  in  July,  1897,  he  was  to  be 
merely  an  Intermediary  between  the  defend- 
ant and  plaintiff,  to  whom  plaintiff  was  to 
account— Just  as  formerly  Father  James  Vila 
had  been;   and  this  is  somewhat  corroborat- 
ed by  the  testimony  of  Father  Stockman, 
who  said  that  he  told  plalntilt  that  "after 
that  he  would  act  under  me."    Moreover, 
there  Is  a  conflict  of  evidence  as  to  the  ttme 
in  July  when  Father  Stockman  went  to  the 
ranch,  at  which  time,  according  to  appel- 
lant's  contention,    the   former    employment 
ended.    Father  Stockman  thinks  it  was  the 
6th  of  that  month,  but  it  is  clear  that  It  was 
not  until  after  the  tim"  of  a  certain  conver- 
sation between  plaintiff  and  Bishop  Mont- 
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gomery  at  a  place  called  "Surf."  Plaintiff 
testified  that  the  conversation  at  Surf  was 
on  July  20, 1897,  and,  although  Bishop  Mont- 
gomery testified  It  waa  June  20th,  yet.  In 
a  letter  written  by  him  the  next  year,  he 
refers  to  the  conversation  as  having  occur- 
red on  July  20th.  Appellant  contends  that 
the  date  given  In  this  letter  was  evidently 
a  clerical  mistake,  and  It  may  have  toeen  so; 
but  all  the  evidence  was  submitted  to  the 
trial  Judge,  and  we  see  no  reason  for  dis- 
turbing his  conclusions. 
The  judgment  is  affirmed. 


J. 


We  concur:    HEN8HAW,  J.;   LORIOAN, 

On  Behearlng. 

(Aug.  Vt,  1904.) 
In  Bank. 

PER  CUBIAM.    Rehearing  denied. 


BI2ATTY,  C.  J.  I  dissent  from  tbe  order 
denying  a  rehearing  of  this  cause.  If  the 
Item  of  interest  on  tbe  80<»lled  "stated  ac- 
count*' had  been  disallowed,  the  amount 
found  due  the  plaintiff  would  have  been  less 
than  the  sum  for  which  the  defendant  of- 
fered to  allow  judgment  to  be  taken,  and 
the  plaintiff,  instead  of  recovering  his  costs 
in  a  large  amount,  would  have  been  compel- 
led to  pay  the  defendant's  costs;  making  a 
difference  of  more  than  $400  in  the  amount 
of  defendant's  liability.  There  was  no  ac- 
count stated,  in  a  legal  sense.  Bishop  Mora 
was  about  to  resign  his  incumbency,  and 
for  the  benefit  of  his  successor  adjusted  the 
account  of  his  steward  to  date,  and  a  bal- 
ance was  struck  showing  the  state  of  the 
account  to  date;  but  there  was  no  inter- 
ruption to  the  employment  of  the  plaintiff. 
His  duties  continued  as  before,  at  the  same 
salary.  He  had  property  of  the  coiiMratlon 
In  his  hands,  which  he  disposed  of,  and  the 
proceeds  of  which  be  received.  The  balance 
found  due  him  on  settlement  with  Bishop 
Mora  was  entered  In  his  current  account  as 
a  new  item,  and  against  It  he  charged  him- 
self with  tbe  moneys  collected  on  account 
of  the  defendant.  There  was  no  agreement 
and  no  circumstance  from  which  an  agree- 
ment could  be  Implied,  and  there  is  no  find- 
ing that  the  balance  ascertained  on  the  ad- 
justment of  the  account  should  be  separated 
from  the  other  items  to  form  an  ind^end- 
eut  obligation,  payable  at  the  date  of  the 
settlement,  or  at  any  time.  On  the  contrary, 
tlie  balance  so  ascertained  was  by  the  plain- 
tiff himself  treated  as  a  new  item  in  the  cur- 
rent account  of  his  stewardship,  which  con- 
tinned  without  interruption  for  more  than 
a  year  after  the  change  in  the  Incumbency 
of  the  bishop.  And  when  his  next  account 
was  rendered  said  balance  was  so  entered 
without  any  cbarge  for  interest.  In  this  ac- 
count he  credited  himself  with  a  final  bal- 
ance of  ^1,585.59,  a  result  reached  by  omU- 
Cal.Rep.  74-77  P.— 66 


ting  to  charge  himself  with  various  sums 
collected  for  defendant,  amounting  in  the 
aggregate  to  $849.71.  Deducting  these  items, 
tbe  real  balance  due  him  on  bis  own  theory 
as  to  tbe  settlement  was  less  tban  $750, 
tbe  amount  for  which  the  defendant  offered 
to  let  blm  take  judgment  He  refused  this 
fair  offer,  and  subjected  the  defendant  to 
the  expense  of  a  protracted  trial,  all  the 
costs  of  which  the  defendant  must  pay,  to- 
gether with  tbe  sum  of  1119.12  as  interest 
on  his  so-called  stated  account  If  it  is  an 
essential  element  of  a  stated  account  that 
there  must  be  a  promise,  express  w  implied, 
to  pay  the  ascertained  balance  as  a  separate 
obligation,  there  was  here  no  evidence  to 
sustain  the  conclusion  that  the  balance  found 
due  by  Bishop  Mora  was  a  stated  account, 
but,  on  the  contrary,  the  strongest  evidence 
furnished  by  tbe  conduct  of  the  plaintiff  him- 
self that  he  bad  no  such  understanding.  In 
the  only  case  ever  decided  by  this  court  in- 
volving this  precise  point— a  case  in  which 
the  equities  were  all  in  favor  of  the  party 
seeking  to  recover  Interest  on  agreed  bal- 
ances in  a  current  account,  a  case  not  no- 
ticed in  the  opinion  of  the  court — ^the  deci- 
sion was  against  the  claim.  Chandler  t. 
People's  Sav.  Bank,  61  Cal.  402. 

I  think  the  judgment  should  have  been  re- 
versed. 

IMCaL  ISS 
SUMMERVILLB  v.  KELLIHEB  et  al.    (Sac. 
1,054.) 

(Supreme  (3ourt  of  Caiifomia.    July  19,  1904.) 

JX7DOUENT8  —  LIEN  —  LEASEHOLDS  —  CHATTEL 
MOBIOAOI8— VALIDrrr— BECOBDINCi — LOSS  OF 
LIEN— LANDLOBD  AND  TENANT— A8SIONEES  OF 
LILASB  —  BIGHTS  OF  LANDLORD  —  APPEAL — 
RABMLESS  EBBOB— NEGLECT  TO  FIND — DEPOSI- 
TIONS—NECBSSITT  OF  ATTENDANCE — CONSTI- 
TUTIONAL LAW. 

1.  A  Judgment  is  not  a  lien  on  a  leasehold, 
and,  where  execution  is  not  levied  thereon,  the 
execution  purchaser's  right  takes  its  iaception 
from  the  time  of  sale,  or  from  the  giving  of 
notice  thereot 

2.  A  cliattel  mortgage  of  crops  is  not  void  be- 
cause of  a  delay  of  15  days  in  recording  it, 
when  no  adverse  rights  are  acquired  or  jireju- 
dice  suffered  during  the  interval  {>etween  its  ex- 
ecution and   recording. 

3.  Where  a  mortgage  of  crops  gave  the  mort- 
gagee power  to  take  possession  and  store  the 
crops,  his  act  In  so  doing,  where  he  did  not 
claun  to  hold  otherwise  than  as  mortgagee,  was 
not  tortious,  and  did  not  extincuiah  his  Tien. 

4.  In  an  action  of  claim  and  delivery  for  cer- 
tain crops,  where,  under  the  facts  found,  de- 
fendant a  chattel  mortgagee,  had  a  superior 
right  to  tbe  crops,  andf  after  satisfyiug  his 
claim  there  would  be  no  surplus  for  distribu- 
tion to  the  other  parties,  the  failure  of  the 
court  to  find  on  issues  raised  as  to  the  respective 
rights  of  such  other  parties  was  harmless  error, 
and  insufficient  to  Justify  a  reversal. 

5.  A  trustee  in  bankruptcy  has  the  option  ei- 
ther to  abandon  or  accept  a  leaaeliold  held  by 
the  bankrupt. 

6.  Under  Civ.  0>de,  f  822,  givini^  the  lessor 
of  real  property  any  remedies  against  the  aa- 

f  2.  Bm  Chattel  Mortcaces,  vol.  t.  Cent  Dig.  11 
161,  iS4. 
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•ifnees  of  the  lessee  which  he  had  otrainst  the 
immediate  lessee  for  any  cause  of  action  ac- 
cruing while  they  are  assignees,  a  trustee  in 
tankruptcy  of  the  lessee  is  bound  by  the  con- 
ditions of  the  lease  for  the  payment  and  delivery 
to  the  landlord  of  a  proportion  of  the  crops  rais- 
ed by  the  lessee  as  rent. 

7.  Under  Civ.  Code,  i  822,  giving  the  lessor  of 
real  property  any  remedies  against  the  assignees 
of  the  leasee  which  he  had  against  the  imme- 
diate lessee  for  any  cause  of  action  accruing 
while  they  are  assignees,  an  execution  purchas- 
er of  the  leasehold  u  bound  by  the  conditions  of 
the  lease  for  the  payment  and  delivery  to  the 
landlord  of  a  proportion  of  the  crops  raised  by 
the  lessee   as  rent 

8.  Code  Civ.  Proc.  t  1991.  authorizing  the 
conrt  to  strike  out  the  answer  of  a  party  for 
refosal  to  attend  when  required  and  give  hia 
deposition,  is  unconstitutional,  as  tending  on- 
dtuy  to  restrict  the  right  to  defend  an  action. 

Department  1.  Appeal  from  Superior 
Ooort,  San  Joaquin  County;  Edward  I. 
Jones,  Judge. 

Action  by  J.  T.  Bununerrllle  against  D.  B. 
Kelliber  and  W.  J.  Hersom,  trustee  In  bank- 
ruptcy of  J.  D.  Stuart  From  a  Judgment  for 
defendant  Kelliber  and  from  an  order  deny- 
ing a  new  trial  plaintiff  and  defendant  Her- 
som separately  appeal.    Affirmed. 

Isaac  Joseph,  C.  H.  Falrall,  H.  R.  McNoble, 
I.  O.  Elliott,  D.  B.  Alexander,  and  J.  B. 
Webster,  for  appellants.  Micbol,  Orr  &  Nut- 
ter and  R.  C.  Minor,  for  respondents. 

SIIAW,  J.  This  is  an  action  In  claim  and 
delivery  for  certain  wheat  and  barley.  The 
defendant  Hersom,  as  trustee  in  bankruptcy 
of  J.  D.  Stuart,  the  original  owner  of  the 
grain,  filed  a  cross-complaint  against  the 
other  parties,  upon  which  issue  was  Joined. 
The  Judgment  was  in  favor  of  the  defendant 
1>.  E.  Kelliher.  The  plaintiff  and  Hersom 
each  moved  for  a  new  trial,  which  was  re- 
fused, and  each  separately  has  appealed 
from  the  order  denying  the  motion  for  a  new 
trial  and  from  the  Judgment. 

In  many  of  its  features  the  case  Is  the 
same  as  Summerville  t.  Stockton  Milling  Co. 
(Cal.)  76  Pac.  243.  The  plaintiff,  as  in  that 
case,  here  claims  the  wheat  as  execution 
purchaser  of  the  leasehold  interest  of  Stuart 
under  a  Judgment  in  favor  of  Watson  against 
Stuart,  the  sale  having  been  made  on  Janu- 
ary 17,  1900.  The  defendant  D.  B.  Kelliher 
claims  one-fourth  of  the  grain  as  guardian 
of  the  lessor,  Lobdell,  who,  after  the  lease 
was  made,  was  adjudged  insane,  and  he 
claims  the  other  three-fourths  as  mortgagee 
under  a  chattel  mortgage  of  the  crop  to  be 
grown  on  the  leased  land,  executed  by  Stuart 
on  October  16, 1899,  and  recorded  October  81, 
1899,  to  secure  a  note  of  $3,000  from  Stuart 
to  Kelliher  of  the  same  date  as  the  mort- 
gage, and  other  advances  to  be  thereafter 
made.  Stuart  was,  upon  his  own  petition, 
adjudged  a  bankrupt  on  January  25,  1000, 
and  on  February  14,  1900,  Hersom  was  ap- 
pointed his  trustee  in  bankruptcy.  He  claims 
the  property  ,as  a  part  of  the  estate  of  the 
bankrupt,  Stuart 


1.  The  Judgment  of  Watson  was  not  a  lien 
va  the  leasehold  interest  of  Stuart,  and,  then 
being  no  levy  of  the  execution,  the  plalntUTs 
right  takes  its  inception  from  the  time  of 
the  sale  or  from  the  giving  of  the  notice 
thereof.  This  was  expressly  held  In  Sum- 
merville V.  Stockton  Milling  Co.,  supra.  We 
adhere  to  what  was  said  in  that  case  on 
this  and  all  other  points  involving  the  same 
transactions  and  questions  as  those  here  un- 
der consideration.  It  will  be  necessary  to 
consider  some  points  which  were  not  pre- 
sented in  the  former  case.  The  mortgage 
was  not  void  from  the  delay  of  15  days  in 
recording  It,  No  rights  were  acquired  nor 
was  any  prejudice  suffered  by  either  Sum- 
merville or  Hersom  during  the  interval  be- 
tween the  date  of  execution  and  the  date 
of  the  recording.  Ruggles  v.  Cannedy,  127 
Cal.  290,  K9  Pac.  827,  46  L.  R.  A.  371,  has  no 
application.  In  that  case  there  was  a  delay 
of  more  than  six  months  in  recording  the 
chattel  mortgage.  In  the  meantime  credit 
had  been  extended  to  the  mortgagor,  and  it 
was  against  the  creditors  thus  misled  that 
the  mortgage  was  declared  void  because  of 
the  delay.  No  such  conditions  appear  here. 
The  right  of  Kelliher,  under  this  chattel 
mortgage,  executed  and  recorded  in  Octo- 
ber, .was  superior  and  paramount  to  that 
of  Summerville  under  bis  subsequent  execn- 
tion  and  sale. 

2.  The  claim  that  Kelliher  waived  his 
mortgage  lieo  by  forcibly  taking  possession 
of  the  leased  land  for  the  purpose  of  harvest- 
ing the  crop  covered  by  the  mortgage  is  not 
sustained  by  the  evidence.  The  mortgage 
provided  that  Stuart  should  care  for  and 
protect  the  crop  until  fit  for  harvest  and 
should  then  harvest  thresh,  and  sadc  the 
same,  and  deliver  possession  thereof  imme- 
diately to  KeUher;  and  that,  if  Stuart  fail- 
ed in- either  of  these  particulars,  then  Kel- 
liher should  have  the  right  to  take  posses- 
sion of  and  protect  the  crop  before  harvest 
and  harvest  thresh,  and  sack  the  same 
Kelliber  testified  that  wb«i  the  crop  became 
fit  for  harvesting  and  required  harvesting  in 
the  proper  care  thereof,  be  took  charge  and 
harvested  it  and  took  the  grain  into  his  pos- 
session; that  neither  plaintiff  nor  Hersom 
ever  offered  to  harvest  the  crops,  or  pay  any 
expenses  thereof,  although  they  did  go  to  the 
premises  and  attempt  to  interfere  with  him 
in  the  proper  care  of  the  crops.  There  was 
evidence  that  while  he  was  in  possession 
Hersom  and  the  plalntilTs  agent  attempted 
to  enter,  and  were  prevented  by  Kelliber. 
It  was  not  shown  that  they  offered  to  recog- 
nize bis  rights  and  do  the  harvesting  for 
his  benefit  From  the  manner  of  their  at- 
tempt the  inference  is  very  strong  that  they 
were  hostile  to  him,  and  intended  to  deny  his 
lien  and  right  There  was  no  evidence  that 
he  erer  claimed  the  right  to  harvest  and 
thresh  the  crop  otherwise  than  as  mort- 
gagee, and  because  of  Stnarf s  failure  to 
perform  Its  conditions.     Upon  that  failnre 
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he  bad  the  right  fo  take  and  hold  possession 
as  the  mortgage  provided,  and  thresh  and 
sack  the  grain.  Under  these  circumatances, 
bis  possession  was  not  unlawful  or  tortious, 
and  did  not  extinguish  his  lien. 

3.  Inasmuch  as  Kelliher  had  a  superior 
right  to  the  plaintiff  under  the  facts  found, 
it  was  not  necessai?  for  the  court  to  find 
ui>on  the  affirmative  allegation  of  the  second, 
third,  fourth,  and  tifth  paragraphs  of  the 
plaintiff's  answer  to  the  cross-complaint  of 
Uersom.  Those  paragraphs  merely  stated 
In  detail  the  recovery  of  the  Watson  judg- 
ment, and  the  subsequent  issuance  of  an  exe- 
cution and  the  sale  thereunder  of  the  lease- 
hold Interest  of  Stuart.  That  sale,  as  has 
been  shown,  was  necessarily  subject  to  the 
mortgage  to  Kelliher.  Summervllle,  by  rea- 
son of  his  purchase,  would  have  the  rigbt, 
as  against  Kelliher,  to  redeem  from  the 
mortgage  and  take  possession,  or  to  take  pos- 
session in  subordination  to  the  mortgage  and 
lease,  and  to  receive  the  surplus  of  the  pro- 
ceeds of  the  tenant's  share  of  the  crop,  If, 
upon  a  sale,  It  realized  more  than  sufficient 
to  pay  the  claims  accruing  under  the  mort- 
gage. But  Kelliher  has  never  asserted  any 
claims  antagonistic  to  these  rights  of  plain- 
tiff, and  the  Judgment  does  not  purport  to 
give  him  any  right  except  to  hold  the  ten- 
ant's share  of  the  grain  for  the  payment 
of  his  claims,  and  enforce  payment  by  a  sale, 
and  to  hold  the  landlord's  share  as  hla 
guardian.  Perhaps  plaintiff  could  more  just- 
ly claim  some  prejudice  from  the  failure  to 
Hnd  these  facts  In  view  of  the  issues  between 
him  and  Hersom,  the  trustee  in  bankruptcy. 
If  there  were  any  surplus  to  form  the  basis 
of  a  contest,  possibly  the  Judgment  would 
have  to  be  reversed  In  order  that  the  re- 
spective rights  of  plaintiff  and  Hersom  in 
such  surplus  could  be  determined.  But  the 
court  flnds  there  is  due  to  Kelliher  on  the 
mortgage  the  sum  of  $3,000,  with  10  per 
cent.  Interest  from  October  16,  1899,  besides 
all  the  expense  of  harvesting,  threshing,  and 
storing  the  crop,  and  that  the  ralue  of  the 
entire  crop.  Including  the  one-fourth  which 
belongs  to  the  landlord,  was  only  $1,541. 
There  was  no  substantial  conflict  of  the  evi- 
dence on  these  points,  and  It  Is  not  contend- 
ed in  the  briefs  that  the  findings  do  not  state 
the  truth.  It  is  therefore  Impossible  that 
there  can  be  any  surplus.  Nor  does  the 
plaintiff  appear  to  desire  a  reversal  on  this 
point  for  the  purpose  of  a  further  contro- 
versy between  himself  and  Hersom  over  the 
imaginary  surplus.  The  point  is  evidently 
made  in  order  to  obtain  a  general  reversal 
of  the  Judgment  This  would  merely  pro- 
long the  controversy  without  profit  to  either 
party  and  to  the  prejudice  of  Kelliher.  Un- 
der these  circumstances  we  think  the  error 
Is  trivial  and  harmless,  and  insufficient  to 
Justify  a  reversal. 

4.  The  plaintiff,  as  guardian  of  Lobdell, 
the  landlord,  was  clearly  entitled  to  one- 
fourth  of  the  crop.    The  lease  provided  that 


Zjobdell  was  to  receive  one-foortb  of  the 
crops  grown  upon  the  land,  and  that  the  di- 
vision was  to  be  made  on  the  premises  in 
stock  and  In  sack,  when  the  crops  were  har- 
vested. Neither  the  plaintiff  nor  Hersom 
can  claim  any  interest  in  the  crop  except  as 
the  successor  of  Stuart.  Upon  the  adjudi- 
cation in  bankruptcy  and  the  appointment  of 
Hersom  as  trustee,  he,  as  trustee,  bad  the 
option  to  abandon  the  lease  or  accept  it 
If  he  accepted  it,  he  would  be  bound  by  its 
conditions  to  the  same  extent  as  Stuart  was 
bound,  at  least  so  far  as  the  payment  or 
delivery  of  the  rent  was  concerned.  Civ. 
C!ode,  g  822;  6  Cent  Dig.  cols.  414,  415,  416; 
16  Am.  &  Eng.  Ency.  742.  The  plaintiff,  as 
a  purchaser  of  the  leasehold  Interest  Is  also 
boimd  to  observe  Its  covenants  for  the  pay- 
ment of  the  rent  Neither  of  these  parties 
can  claim  the  benefits  of  the  lease  and  repu- 
diate Its  obligations  as  to  rents  subsequent- 
ly accruing.  Bonettl  v.  Treat,  91  Oal.  229, 
27  Pac.  612,  14  L.  R.  A.  151;  Salisbury  v. 
Shirley,  66  Cal.  225,  5  Pac.  104;  18  Am.  & 
Eug.  Ency.  (2d  Ed.)  672;  Id.  675;  Edmonds 
V.  Mounsey,  15  Ind.  App.  401,  44  N.  E.  196. 
Either  would  have  been  bound  to  deliver 
the  one-fourth  of  the  crop  to  the  landlord, 
as  provided  in  the  lease,  in  case  he  had  ob- 
tained possession.  The  landlord  having  him- 
self obtained  his  share,  neither  of  them  is 
entitled  to  recover. 

5.  The  appellants  claim  that  the  court  err- 
ed in  refusing  to  strike  out  parts  of  the ; 
answer  of  the  defendant  Kelliher  to  Her-> 
som's  cross-complaint  and  the  entire  answer 
to  the  plaintiff's  complaint  The  matters 
sought  to  be  eliminated  from  the  former  were  . 
not  of  sufficient  Importance  to  require  notice  - 
in  detail.  Hersom  was  not  prejudiced  by  the 
action  of  the  court  in  that  particular.  The 
motion  to  strike  out  the  answer  to  the  com- 
plaint was  based  on  the  refusal  of  the  de- 
fendant Kelliher  to  attend  and  give  his  depo- 
sition in  the  cause.  The  court  did  not  act  on 
the  motion,  and  the  point  must  be  consid- 
ered in  the  same  light  as  if  the  motion  had 
been  regularly  denied.  The  motion  was  not 
well  taken.  The  law  autboriaing  the  court ' 
to  strike  out  the  answer  of  a  party  for  a  re- 
fusal to  attend  when  required  and  give  his 
deposition  (Code  Civ.  Proc.  i  1991)  is  un- 
constitutional, as  tending  unduly  to  restrict 
the  right  xo  defend  an  action.  Foley  v. 
Foley,  120  Cal.  40,  52  Pac.  122,  65  Am.  St 
Rep.  147;  Hovey  v.  Elliott.  167  U.  S.  409,  17 
Sup.  Ct  841,  42  L.  Ed.  215. 

6.  The  plaintiff  complains  that  he  has  been 
put  to  the  expense  of  printing  some  29  pages 
of  transcript  by  reason  of  the  insertion  of 
the  entire  Judgment  roll  In  the  action  of  Wat- 
son against  Stuart,  instead  of  a  brief  state- 
ment of  its  substance.  If  there  was  any- 
thing in  the  record  before  ns  whereby  we 
could  determine  who  caused  this  unneces- 
sary prolixity,  we  would  make  an  order 
adjusting  the  costs  so  as  to  cast  this  ex- 
pense upon  the  responsible  party.    AH  that 
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was  necessary  to  be  said  on  the  point  to  pre- 
sent It  fully  to  this  court  could  have  been 
put  within  the  space  of  two  pages  of  the 
transcript,  and  It  would  have  been  much 
more  clear  and  satisfactory  than  the  toIu- 
mluous  statement  adopted.  But  as  the  rec- 
ord Is  silent  concerning  the  party  who  caused 
It,  we  cannot  act  In  regard  to  It 

7.  With  respect  to  the  sufficiency  and  effect 
of  the  pleadings  on  the  subject  of  the  own- 
ership and  right  of  possession  of  the  grain, 
the  case  Is  substantially  identical  with  Sum- 
merrlUe  t.  Stockton  Milling  Co.,  supra,  and 
the  objections  of  the  appellants  are  fully  con- 
sidered and  disposed  of  by  the  sixth  para- 
graph of  the  opinion  In  that  case. 

The  Judgment  and  order  are  affirmed. 


We  concur: 
liOTTI,  J. 


VAN  DYKEi,   J.;    ANGEL- 


141  Cal.  148 
BAKERSFIELD  &  FRESNO  OIL  CO.  V. 
KERN  COUNTY  et  al.    (L.  A.  1,288.)* 

(Supreme  Court  of  California.    July  18,  1904.) 

TAXATION  —  PXOPEBTT    SUBJECT  TO  TAX— PAT- 

lOEHT  UNDER  PBOTEST— BECOVBBY — 

GBOUNDS— PLEADING. 

1.  Under  Pol.  Code,  §  3C17,  deSning  the  term 
"real  estate"  as  including  tiie  possession  or  own- 
ership of,  or  claim  or  right  to,  land,  and  mines, 
minerals,  and  Quarries  in  and  under  land,  and 
timber  growing  on  the  lands  of  the  United 
States,  and  all  rights  and  privileges  appertain- 
ing thereto,  the  possessory  right  to  a  mining 
claim  is  real  estate,  and,  as  such,  may  be  sold 
or  transferred,  and  Is  subject  to  taxes  like  oth- 
er property. 

2.  Where  the  complaint  In  an  action  to  recov- 
er taxes  paid  nnder  protest  shows  that  the  as- 
seseraent  was  made  as  of  real  estate,  and  in  ac- 
cordance with  the  statement  furnished  by  the 
taxpayer  on  demand  of  the  assessor,  as  provided 
by  Pol.  Code,  f  3634,  for  the  assessment  of  real 
estate,  a  statement  in  another  portion  of  the 
complaint  that  the  assessment  was  made  as  of 
personal  property  is  a  mere  conclusion,  not  sup- 
ported by  the  facts,  and  will  be  disregarded. 

3.  Under  Pol.  Code,  |  3820,  providing  that 
taxes  on  all  assessments  of  real  estate  diall  be 
immediately  due  and  payable  on  assessment,  and 
shall  be  collected  by  the  assessor,  the  fact  that 
the  assessor  threatened  to  sell  a  taxpayer's  in-' 
terest  in  the  land,  which  be  was  not  authorized 
to  do,  whereupon  the  taxpayer  paid  the  tax  un- 
der protest,  gave  the  latter  no  right  to  recover 
the  amount  paid,  when  the  tax  was  Valid,  as  it 
was  the  taxpayer's  duty  to  pay  IL 

Department  1,  Appeal  from  Superior 
Court,  Kern  County;  J.  W.  Mahon,  Judge. 

Action  by  the  Bakersfield  &  Fresno  Oil 
Company  against  Kern  county  and  another. 
From  a  Judgment  for  defendants,  plaintiff 
appeals.    Affirmed. 

Frank  H.  Short  and  F.  E.  Cook,  for  appel- 
lant   J.  W.  Ahem,  for  respondents. 

VAN  DYKE,  J.  The  court  below  sustained 
a  demurrer  to  the  complaint  in  said  action, 
and,  the  plaintiff  declining  to  amend.  Judg- 
ment was  entered  in  favor  of  the  defendants 

*RebearlDS  denied  August  17,  1904. 


for  their  costs,  fh>m  which  Judgment  th« 
plaintiff  appeals. 

It  Is  alleged  in  the  complaint:  That  "about 
the  month  of  Jane,  1899,  plaintiff  herein  be- 
came entitled  to  the  use,  possession,  occupa- 
tion, and  control  of  certain  placer  mining 
claims  located  and  occupied  under  the  laws 
of  the  United  States,  which  said  tracts  or  par- 
cels of  land  were  then  and  are  now  situated 
in  the  said  county  of  Kern,  state  of  Cali- 
fornia, and  are  particularly  described  as  fol- 
lows, to  wit:  Tract  No.  1:  The  southeast 
quarter  of  section  twenty-eight  (28),  township 
twenty-eight  (28)  south,  range  twenty-eight 
(28)  east,  Mt  Diablo  base  and  meridian. 
Tract  No.  2:  The  northeast  quarter  of  the 
northeast  quarter,  the  west  half  of  the  aoath- 
east  quarter  of  the  northeast  quarter,  and 
the  west  half  of  the  northeast  quarter  of  the 
southeast  quarter  of  section  four  (4),  township 
twenty-nine  (29)  south,  range  twenty-eight 
(28)  east  Mt  Diablo  base  and  meridian." 
That  said  lands  during  the  month  of  June, 
1899,  and  prior  thereto,  had  been  duly  lo- 
cated as  placer  mining  claims  under  the  laws 
of  the  United  States  by  citizens  of  the  United 
States  authorized  to  make  such  locations,  and 
they  had  located  the  same  in  compliance  with 
the  laws  of  the  United  States,  and  gone  Into 
possession  thereof,  and  were  engaged  in  the 
exploration  and  development  of  the  mining 
claims  and  mining  grounds  duly  located,  and 
said  locators  during  said  mouth  of  June  con- 
veyed and  transferred  all  of  said  lands  to  the 
plaintiff,  and  plaintiff  thereupon  entered  into 
possession  and  occupation  thereof,  and  has 
ever  since,  subject  to  the  leases  hereinafter 
mentioned,  held,  occupied,  and  possessed  the 
same  as  mining  claims  and  ground  duly  lo- 
cated and  held  as  placer  mining  claims,  un- 
der the  laws  of  the  United  States.  The  com- 
plaint then  proceeds  to  state  that  the  plats- 
tiff  and  its  grantors  entered  Into  certain  writ- 
ings and  contracts  whereby  the  said  mining 
claims  were  leased  to  certain  persons  and 
corporations  for  the  purpose  of  prospecting, 
developing,  and  working  the  same  for  the 
period  of  10  years,  with  the  privilege  of  like 
contracts  and  privileges  for  10  years  there- 
after, and  that  said  lessees  have  entered  into 
possession  of  said  lands,  and  have  sunk  oil 
wells  thereon,  and  are  now  extracting  petro- 
leum oil  therefrom,  and,  in  accordance  with 
said  contract  of  lease,  are  retaining  six- 
sevenths  thereof,  and  paying  over  to  the 
plaintiff  one-seventh  thereof;  that  plaintiCT 
is  Informed  and  believes  that  during  the  life 
of  said  contracts  of  lease  the  said  persons 
and  corporations  holding  the  same  and  op- 
erating thereunder  will  be  able  to  extract  and 
remove  all  the  petroleum  and  other  mineral 
substances  of  value  from  said  lands,  and  that 
the  Interest  of  the  said  persons  holding  said 
contracts  and  In  possession  of  said  land  and 
minerals  represents  and  amounts  to  at  least 
three-fourths  of  the  actual  cash  value  of  said 
lands  and  Substances;  that  the  only  title  or 
interest  of  plaintiff  in  and  to  said  lands,  or 
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any  part  thereof,  consisted  of  Its  title  and 
Interest  therein  as  successor  of  the  mineral 
locators  thereof  under  the  laT^s  of  the  United 
States,  and  that  the  same  has  been  held  by 
plaintiff  as  placer  mining  claims  located,  oc- 
cupied, and  possessed  under  the  mining  laws 
of  the  United  States,  and  the  title  to  all  of 
■aid  lands  now  Is  and  remains  in  the  govern- 
ment of  the  United  States,  subject  only  to 
the  rights  of  the  plalntifT  as  successor  of  the 
mining  locators  thereof;  that  prior  to  the  as- 
sessment of  said  lands  by  the  defendant  here- 
in, J.  M.  Jameson,  as  hereinafter  stated,  said 
Jameson  demanded  of  plaintiff  the  state- 
ments of  its  property  rituated  in  said  Kern 
county,  and  notified  plaintiff  that  he  intended 
to  assess  said  lands  and  property  abore  de- 
scribed, and  all  thereof,  to  plaintiff  herein; 
that  plaintiff  thereupon,  and  upon  receiving 
such  demand,  made  out,  verlfled,  and  pre- 
sented, as  required  by  law,  a  statement  de- 
scribing all  of  said  real  property  above  de- 
scribed, and  showing  that  the  same  was  held, 
leased,  and  occupied  under  such  contracts  In 
the  manner  and  form  and  upon  the  condi- 
tions hereinbefore  set  out;  that  notwithstand- 
ing the  notice  and  demand  of  the  plaintiff 
"not  to  assess  said  lands,  and  that  the  same 
were  not  assessable  to  plaintiff  in  any  way, 
tmt  belonged  to  the  government  of  >the  United 
States,  *  •  *  the  said  defendant  Jame- 
son, as  snch  assessor,  proceeded  to,  and  did, 
assess  said  land,  and  all  and  every  part 
thereof,  as  property  of  and  belonging  to 
plaintiff  herein,  and  did  make  an  assessment 
thereof  and  place  a  valuation  thereon  as  fol- 
lows, to  wit:  Tract  No.  1,  a  valuation  of 
f  28,000;  tract  No.  2,  a  valuation  of  $52,000." 
And  It  is  further  stated  that  said  assessor 
assessed  said  lands  and  plalntUTs  Interest 
therein  as  personal  property  under  the  laws 
of  the  state  of  California  relative  to  the  as- 
sessment of  personal  property,  and  gave  no- 
tice to  the  plaintiff  that  It  immediately  pay 
said  assessment  as  so  levied  and  estimated 
upon  the  valuation  aforesaid,  at  the  rate  for 
state  and  county  purposes  for  the  preceding 
fiscal  year,  to  wit,  the  sum  of  |1,360,  and 
notified  the  plaintiff  if  it  failed  to  pay  said 
taxes  be  would  proceed  to  advertise  and  sell 
the  property  so  assessed,  notwithstanding 
the  notice  of  protest  of  the  plaintiff  that  said 
assessment  was  void  and  illegal,  and  that 
said  property  was  not  assessable  at  all  or  as- 
sessable as  personal  property;  that  the  plain- 
tiff made  out  in  writing,  and  caused  to  be 
served  upon  said  assessor,  copies  thereof,  no- 
tifying him  that  such  assessment  levied  as 
aforesaid  was  invalid  and  illegal  for  the  rea- 
sons stated,  copies  of  which  notice  so  served 
upon  the  defendant  assessor  are  annexed  to 
the  complaint;  that,  after  said  notice  and 
demands  were  so  served  ui>on  the  defendant 
assessor,  and  after  his  refusal  to  desist  from 
said  sale,  and  plaintiff  believing  that,  "If  said 
taxes  were  not  then  and  there  paid,  the  said 
assessor  would  sell  said  property,  and  thereby 
the   title  and  interest  of  plaintiff  therein 


would  be  Impaired  and  clouded,  and  great 
and  irreparable  Injury  and  damage  would  be 
done  to  plaintiff  and  its  interest  in  and  to 
said  property,  and  a  cloud  would  be  cast  up- 
on the  title  to  same,  •  •  •  thereupon 
paid  to  said  assessor  the  amount  demanded 
by  him  upon  said  assessment  costs,  penal- 
ties, and  expenses  In  connection  with  said 
levy  and  proposed  sale,  aggregating  the  sum 
of  (1,375.60."  And  upon  information  and  be- 
lief it  la  alleged  that  defendant  Jameson,  as 
assessor  of  the  county,  "has  paid  the  same 
over  to  said  county,  and  to  Its  officers  by  law 
authorized  to  accept  and  receive  money  turn- 
ed over  by  such  assessor,  and  said  county 
now  keeps,  holds,  and  retains  the  same,  and 
refuses  to  return  the  same  fo  plaintiff";  that 
after  said  taxes  were  so  paid  under  protest, 
on  or  about  July  23,  1001,  plaintiff  caused  to 
be  made  out  Its  claim  or  bill  against  said 
Kern  county,  duly  itemized,  giving  the 
names,  dates,  and  particulars  of  said  claim 
for  taxes,  and  filed  the  same  with  the  clerk 
of  the  board  of  supervisors  of  said  county, 
which  said  claim  was  thereafter.  In  August, 
1901,  presented  to  the  said  board  of  super- 
visors, being  in  session  at  a  regular  meeting, 
and  was  considered  by  said  board,  and  after 
such  consideration,  on  the  6th  day  of  August, 
1901,  said  board  rejected  said  claim  and  re- 
fused to  allow  the  same,  wherefore  plaintiff 
asks  judgment  against  said  defendants  for 
the  sum  of  (1,375.60,  with  interest  and  costs. 

The  appellant  contends,  first,  that  the 
plaintiff  had  no  assessable  interest  in  the 
land  at  the  time  the  assessment  was  made; 
second,  that,  if  there  was  any  assessable  in- 
terest owned  by  plaintiff  at  the  time  in  said 
land,  the  same  was  not  snbject  to  be  as- 
sessed as  personal  property. 

The  decisions  of  this  court  from  an  early 
period  are  to  the  effect  that  the  possessory 
right  to  a  mining  claim  is  property,  and  as 
snch  may  be  sold,  transferred,  or  levied  up- 
on, and  is  subject  to  taxes  like  other  prop- 
erty. In  Merced  Mining  Company  v.  Pi'e- 
mont,  7  Cal.  SIT,  68  Am.  Dec.  262,  It  was 
held  that  "the  owner  of  a  mining  claim  has, 
in  practical  effect,  a  good  vested  title  to  the 
property,  and  should  be  so  treated,  until  his 
title  Is  divested  by  the  exercise  of  the  higher 
right  of  the  superior  proprietor.  His  rights 
and  remedies  In  the  meantime  are  not  tram- 
meled by  the  consideration  that  the  higher 
right  to  reclaim  the  property  exists  in  an- 
other, which  right  may  possibly,  but  will  not 
probably,  be  exercised.  His  right  to  protect 
the  property  for  the  time  being,  under  the 
peculiar  circumstances  of  the  case,  Is  as  full 
and  perfect  as  If  he  was  the  tenant  of  the 
superior  proprietor,  for  years  or  for  life." 
In  State  v.  Moore,  12  Cal.  56,  it  was  held 
that  the  Interest  of  the  occupant  of  a  mining 
claim  was  property,  liable  to  be  subjected, 
at  the  will  of  the  I^eglslature,  to  such  bur- 
dens as  are  Imposed  on  other  property.  This 
was  affirmed  In  People  v.  Shearer,  30  Cal. 
615.    m  the  latter  case  It  is  said:    "Xhes« 
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possessions,  as  before  stated,  are  recc^niilBecl 
and  protected  as  property  by  the  Legislature 
In  many  Instances,  and  by  the  courts  and 
the  people  always.  And  this  property  la 
property  in  the  citizen  or  inhabitant  having 
possession,  and  not  In  the  United  States. 
This  property  so  recognized  and  protected, 
in  our  judgment,  is  clearly  not  exempt  from 
taxation  under  the  clause  In  the  act  of  Con- 
gress of  September  9,  1850,  exempting  the 
public  domain  of  the  United  States  from  tax- 
aUon."  Pol.  Code,  f  361T,  in  defining  the 
terms  of  property,  says:  "The  term  "real  es- 
tate' includes:  (1)  The  possession  of,  claim 
to,  ownership  of,  or  right  to,  the  iMssesslon 
of  land.  (2)  All  mines,  minerals,  and  quar- 
ries in  and  under  the  land,  all  timber  be- 
longing to  individuals  or  corporations  grow- 
Ing  or  being  on  the  lands  of  the  United 
States,  and  all  rights  and  privileges  apper- 
taining thereto."  The  claim  or  interest  of 
the  plaintiff  in  the  lands  in  question  clearly 
falls  within  this  definition  of  real  estate,  and 
is  made  subject  to  taxation. 

In  this  case,  by  the  statement  of  the  com- 
plaint, the  plaintiff  claimed  property  In  the 
land  in  question,  and  has  leased  the  same, 
whereby  it  receives  a  revenue  as  the  lessor; 
and  If  said  tenants  of  the  plaintiff  under 
said  lease  should  fall  to  comply  with  the 
terms  thereof,  or  attempt  to  hold  the  land 
adversely  to  the  plaiutift,  the  courts,  upon 
application,  would  afford  a  remedy  to  the 
plaintiff,  the  same  as  to  a  landlord  being  the 
owner  in  fee.  The  lien  for  taxes  on  the  in- 
terest of  the  plaintiff  in  the  land  In  question 
attached  the  first  Monday  of  March  preced- 
ing the  assessment,  and  that  lien,  as  against 
the  interest  of  plaintiff  In  said  land,  could 
only  be  discliarged  by  the  paym^it  of  the 
taxes  to  be  assessed.  The  assessment  was 
made  as  of  real  estate.  The  complaint  al- 
leges that  the  defendant  Jameson,  as  such 
assessor,  proceeded  to,  and  did,  assess  said 
land,  and  all  and  every  port  thereof,  as  prop- 
erty of  and  belonging  to  plaintiff,  and  did 
malce  an  assessment  thereof  and  place  a 
valuation  thereon,  as  follows,  to  wit:  Tract 
No.  1,  a  valuation  of  $28,000;  tract  No.  2,  a 
valuation  of  $52,000.  Tract  No.  1,  accord- 
ing to  the  complaint,  is  the  southeast  quarter 
of  section  28,  township  28  south,  range  28 
east,  Mt  Diablo  base  and  meridian;  and 
tract  No.  2  Is  described  In  the  complaint  as 
portions  of  section  4,  township  20,  of  the 
same  range.  This  shows  clearly  that  the  as- 
sessment was  made  as  of  real  estate,  and  It 
was  made  in  accordance  with  the  statement 
furnished  by  the  plaintiff  corporation,  on  the 
demand  of  the  assessor,  in  accordance  with 
section  3634  of  the  Political  Code,  for  the  as- 
sessment of  real  estate.  The  statement  In 
another  part  of  the  complaint  that  It  was 
made  as  personal  property  seems  to  be  a 
mere  condnsion,  without  any  facts  to  sus- 
tain it,  and  cuts  no  figure.  Appellant's  at- 
torney practically  admits  that  It  was  as- 


sessed as  real  estate.    He  says:    "^t  will  Ik 
observed  that  no  p«»onal  property  wbaterer 
was  assessed  to  the  plaintiff  in  Kem  oonnty. 
It  was  assessed  only  with  a  claimed  pooBes- 
sory  Interest  In  the  lands  described  in  tbe 
complaint.    The  assessment,  aa  shown    by 
the  complaint;  and  in  fact,  being  an  assess- 
ment of  'possessory  interest  in'  and  describ- 
ing the  lands;  and  it  la  not  pretended  tbat 
any  personal  property  was  assessed  or  sold, 
or  attempted  to  be  sold."    By  section  3820 
of  the  Political  Code,  "The  taxes  on  all  as- 
sessments  of,   possession   of,   claim   to,    or 
right  to  the  possession  of  land,  sliall  be  Im- 
mediately due  and  payable  upon  asseasment, 
and  shall  be  collected  by  the  assessor  as  pro- 
vided In  this  chapter."   The  assessment  hav- 
ing been  legally  and  properly  made  aa  re- 
quired by  law,  and  the  taxes  being  doe  and 
payable,  the  fact  that  the  assessor  tiireat- 
ened  to  proceed  and  sell  plalntUTs  Interest 
In  the  land  in  question  unless  said  taxes 
were  immediately  paid  Is  quite  Immaterial. 
He  was  authorized  to  collect  the  tax,  tbongh 
not  by  sale  of  real  estate.    The  property  of 
the  plaintiff  in  the  land  being  anbject  to 
taxation,  and  the  assessment  having  been 
properly  made,  it  was  the  duty  of  the  plain- 
tiff to  pay  the  taxes.    In  Phelan  t.  San 
Francisco,  120  Cal.  1,  S2  Pac.  88,  this  court 
said:    "If  the  tax  was  valid  and  constUnted 
a  lien  npon  plaintiff's  property,  his  protest 
at  the  time  of  making  the  payment  gives 
him  no  right  of  recovery.    Nelth»'  tbe  Hen 
of  the  tax,  nor  his  obligation  to  pay  it,  ceas- 
ed by  reason  of  any  defect  In  the  proeeed- 
ings  for  a  sale  of  the  land  to  enforce  its  od- 
lection;  and  the  satisfaction  of  this  obliga- 
tion, aa  well  as  the  release  of  the  lien,  was 
a  sufficient  motive  and  consideration  for  tlie 
payment  to  take  from  it  all  character  of  du- 
ress.   The  plalntifTs  obligation  to  pay  the 
tax  l8  not  affected  by  the  omission  of  the 
tax  collector  to  enforce  Its  collection  against 
other  property." 

From  the  facts  stated  In  the  complaint 
the  plaintiff  is  not  entitled  to  recover,  and 
the  demurrer  was  properly  sustained.  The 
judgment  is  affirmed. 

We  concur:    SHAW,  J.;  ANGBLLOTTI,  J. 


EDSON  et  al.,  Railway  Com'ts,  ▼.  SOUTH- 
ERN PAC.  R.  GO.  et  al.    (S.  F.  3,624.)* 

(Supreme  Court  of  California.    July  22,  1901) 

OABBIEBS— LOWEBinO     KATES— CONSXlTTmOSAL 
LAW— JUDICIAL   NOTICE. 

1.  In  ascertaining  whether  by  the  issaance  of 
limited  tickets  a  rate  has  been  lowered  withia 
Const,  art.  12,  |  20,  providing  that  whenever  a 
railroad  corporation  shall,  for  tiie  purpose  of 
competing  with  any  common  carrier,  lower  its 
rates  for  transportation  of  passengers  from  one 
point  to  another,  such  rates  shall  not  again  be 
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nlsed  without  th*  eonsent  of  the  coTwmaiental 
aathority  In  -which  ■hall  be  vested  the  power  to 
regulate  farce,  the  oonrt  will  ecmtinise  the 
terms  of  the  limited  tidiet  and  the  conditiona 
snrroondlng  the  traffic  to  determine  whether 
what  pnrporta  to  be  a  special  contract  for  in- 
ferior aerrices  is  not  in  reality  a  lowered  rate 
for  the  same,  or  substantially  the  same,  service. 

2.  In  a  salt  by  the  State  Board  of  Railway 
Gommiasionera,  m  whom  such  power  was  vest- 
ed, to  compel  a  railroad  corporation  to  restore 
an  alleged  lower  rate  between  two  points  in 
the  state  than  the  established  rate  with  an  un- 
limited ticket,  the  court  will  take  judicial  no- 
tice that  comparatively  few  of  the  traveling 
pablic  exercise  or  claim  any  of  the  privileges  of 
nnlimited  tickets,  such  as  transfer,  stopover, 
and  liability  for  loss  of  baggage  in  excess  of 
f  100  in  value,  which  were  denied  by  the  limited 
tickets. 

8.  The  mere  restriction  of  privileges  by  a  lim- 
ited ticket  coupled  with  the  lowering  of  a  rate 
will  not  prevent  the  act  of  lowering  the  rate 
firom  falling  within  Const  art  12,  |  20,  uoleoi 
the  privileces  withdrawn  represent  a  service  ac- 
tually rendered  on  one  side  or  claimed  by  the 
other. 

4.  Under  Const,  art  12,  |  20,  providing  that 
whenever  a  railroad  corporation  shall,  for  the 
purpose  of  competing  with  any  common  carrier, 
lower"  its  rates  for  transportation  of  pas- 
sengers from  one  point  to  another,  such  reduced 
rates  shall  not  again  be  raised  without  the  con- 
sent of  the  authority  having  the  itower  to  re^ 
nlates  fares,  though  a  rate  is  lowered  within 
the  meaning  of  the  section  by  the  issuance  of 
limited  tickets  at  a  lower  rate  than  for  unlimit- 
ed tickets  at  the  established  rate  between  two 
points,  where  it  appears  that  the  lower  rate 
and  the  limited  ticket  were  preferred  by  almost 
the  entire  traveling  public,  yet  the  rate  is  not 
lowered  within  the  qualification  "for  the  pur- 
pose of  competing  with  another  common  car- 
rier" when  lowered  In  self-defense  to  meet  a 
lower  rate  inaugurated  by  a  rival  carrier. 

6.  Cionst  art  12,  |  21,  relating  to  discrimina- 
tion between  persons  and  places  oy  railroad  cor- 
porations, provides  that  no  greater  charge  shall 
be  made  for  transportation  over  a  shorter  dis- 
tance than  is  made  for  a  lon|;er  distance  includ- 
ing the  shorter.  As  a  qnaliflcation  to  thia,  a 
groviso  as  to  excursion  and  conmiutation  tickets 
I  added.  Section  20  relates  to  pooling  and  com- 
petition between  independent  transportation 
companies.  Held,  that  section  20  is  entirely  un- 
affected by  the  proviso  of  section  21  aa  to  ex- 
cursion and  commutation  tickets. 

In  Bank.  Appeal  from  Snperlor  Court, 
City  and  Counly  of  San  Francisco;  Frank 
H.  Kerrigan,  Judge. 

Suit  by  B.  B.  Edaon  and  others,  as  the 
Board  of  Railway  Commissioners  of  the 
State,  against  the  Southern  Pacific  Railroad 
Company  and  another.  From  a  judgment  for 
defendants  and  an  order  denying  a  motion 
for  a  new  trial,  plaintiffs  appeaL    Affirmed. 

See  66  Pac.  19. 

U.  S.  Webb,  Atty.  Gen.,  Geo.  A.  Sturte- 
rant,  Dep.  Atty.  Gen.,  and  Frank  H.  Short, 
for  appellants.  J.  B.  Foulds  and  P.  F.  Dunne 
(John  Garber,  of  counsel),  for  respondents. 

BEATTT,  C.  J.  The  defendants  in  this  ac- 
tion are  railway  conmratlons,  and  are  re- 
spectively the  owner  and  lessee  and  operator 
of  a  line  ai  railway  extending  from  San 
Francisco  to  Fresno,  In  this  state.  It  la  al- 
leged that,  having  lowered  their  rate  for  the 
transportation   of  passengers   between   said 


points  for  tbe  piirpaae  of  competing  with  an- 
other railroad  corporation,  also  engaged  lo 
transporting  passengers  between  the  same 
points,  they  afterwards  raised  said  rate 
without  the  consent  of  the  plaintUfs,  In  vio- 
lation of  that  provision  of  section  20  of 
article  12  of  the  state  Constitution,  which 
reads  as  follows:  "And  whenever  a  railroad 
corporation  shall,  for  the  purpose  of  com- 
petlug  with  any  other  common  carrier,  lower 
its  rates  for  transportation  of  passengers  or 
freight  from  one  point  to  another,  snch  re- 
duced rates  shall  not  be  again  raised  or  In- 
creased from  such  standard  without  the  con- 
sent of  the  govenunental  antborlty  In  which 
■hall  be  vested  the  power  to  regulate  tares 
and  freights."  Tbe  object  of  the  action  Is  to 
compel  tbe  defendants  to  restore  the  lower  rate 
by  enjoining  them  from  collecting  any  higher 
rate.  Tbe  defendants  deny  that  they  have 
ever  lowered  their  rates  for  the  transporta- 
tion of  passengers  within  the  meaning  of  said 
provision  of  the  Constitution,  and  contend 
that,  even  If  their  acts  could  be  held  to  have 
transgressed  Its  terms  or  intent,  this  action 
must  nerertbeless  fall,  for  tbe  reason  that 
tbe  provision  quoted  Is  violative  of  tbe  rights 
secured  to  tbem  and  all  other  persons  by 
tbe  fourteenth  amendment  to  the  Constitu- 
tion of  the  United  States.  Both  of  these 
defenses  were  sustained  6y  the  superior 
court  From  the  facts  found  by  him,  tbe 
Judge  concluded  that  there  had  been  no  low- 
ering of  rates  within  tbe  meaning  of  the 
provision  In  question,  and  ha  also  held  tbat 
tbe  provision  Itself  was  void  by  reason  of  its 
conflict  with  the  fourteenth  amendment  to 
the  federal  Constitution.  Judgment  was  ac- 
cordingly entered  In  favor  of  the  defendants, 
and  tbe  cause  Is  now  here  on  appeal  from 
tbat  judgment  and  from  an  order  deny- 
ing tbe  motion  of  plaintiffs  for  a  new  trial. 

From  the  manner  In  which  tbe  case  has 
been  presented  In  tbe  briefs  and  in  tbe  oral 
argument  of  counsel,  we  conclude  tbat  no 
Importance  Is  attached  to  the  appeal  from 
tbe  order,  since  the  discussion  is  based  en- 
tirely upon  the  facts  as  admitted  by  tbe 
pleadings  or  found  by  tbe  court,  among 
which,  however,  are  not  Included  such  gen- 
eral conclusions  of  fact  as  may  be  found 
inconsistent  with  the  niore  specific  findings. 
This  being  so,  the  findings  themselves  will 
clearly  present  the  case  to  be  decided.  They 
are  as  follows: 

"(1)  For  some  time  prior  to  July  18,  180S, 
the  San  Francisco  &  San  Joaquin  Valley 
Railroad  Company  owned  and  operated  a 
line  of  railroad  between  Fresno  and  Stock- 
ton, this  state.  By  arrangement  with  an  in- 
dependent line  of  steamers  running  from 
Stockton  to  San  Francisco,  said  railroad  com- 
pany established  a  through  first-class  unlim- 
ited passenger  rate  between  Fresno  and  San 
Francisco  of  $3.75,  which  was  In  effect  upon 
said  date  (and  continued  until  December  9, 
1898,  when  said  rate  was  withdrawn). 

"(2)  On  July  18,  1898.  and  for  many  years 
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prior  thereto,  defendant  Sontbem  Faciflc 
Ilallroad  Companf  owned,  and  defendant 
ijoutbern  Pacific  Company,  as  Its  leasee,  op- 
erated, a  line  of  railroad  from  Stockton  to 
Fresno,  and  another  all  rail  line  from  San 
Francisco  to  Fresno. 

"(3)  Prior  to  said  date  defendant  Sonth- 
em  Pacific  Company  charged,  as  a  first-class 
unlimited  passenger  rate,  with  all  the  In- 
cidents prescribed  by  law,  on  its  all  rail  line 
between  San  Francisco  and  Fresno,  $5.90, 
which  rate  was  regularly  established  by  the 
Board  of  Ballroad  Commissioners  of  this 
state,  and  has  not  been  modified  by  said  board. 
On  said  date  defendant  issued  its  Circular 
86,  referred  to  in  the  complaint,  but  said 
(drcular  did  not  purport  to  modify  or  re- 
duce the  rate  last  aforementioned,  or  any 
rate  on  the  first-mentioned  line  of  railroad 
of  said  defendant  between  Stockton  and  Fres- 
no, but  purported  to  and  did  offer  to  the 
public  over  said  last-mentioned  all-rail  line 
between  San  Francisco  and  Fresno  a  rate  of 
$3.75  for  first-class  passenger  travel,  subject 
to  the  following  limitations  and  conditions, 
viz.:  That  the  tickets  issued  thereunder 
should  be  good  only  on  the  day  of  sale,  or 
upon  such  date  as  the  agent  selling  the  same 
should  punch  in  the  margin  or  stamp  on  the 
back  thereof;  tjiat  continuous  passage  must 
be  made,  and  no  stop-over  privileges  be  al- 
lowed thereon;  that  liability  for  baggage 
should  be  limited  to  the  sum  of  one  hun- 
dred dollars,  and  no  baggage  should  be 
checked  thereon  to  any  point  short  of  the 
ultimate  destination  named  therein. 

"(4)  That  all  of  the  tickets  issued  be- 
tween San  Francisco  and  Fresno  by  said 
defendant  at  the  rate  of  $3.75  contained 
said  limitations  and  conditions  plainly  print- 
ed upon  their  face,  and  said  defendant  at  all 
times  strictly  insisted  npon  the  observance  of 
said  limitations  and  conditions,  and  all  pas- 
sengers purchasing  and  using  said  tickets  ac- 
cepted and  used  the  same  subject  thereto. 

"(5)  That  on  the  20th  day  of  March,  1900, 
said  defendant  withdrew  and  discontinued 
said  rate  of  $3.75  and  the  issue  of  the  special 
limited  tickets  aforesaid. 

"(6)  That  during  the  whole  of  said  period 
between  the  18th  day  of  July,  1898,  and  the 
20th  day  of  March,  1900,  the  first-class  un- 
limited passenger  rate  of  $5.90  first  herein- 
before mentioned  was  In  force  and  eflTect,  and 
was  not  withdrawn  by  said  defendant,  but 
unlimited  first-class  passenger  tickets,  at  said 
rate,  with  all  their  legal  incidents,  were  at 
all  times  kept  for  sale  by  said  defendant,  and 
were,  in  fact,  during  the  whole  of  said  period 
sold  by  it  to  such  persons  as  desired  to  pur- 
chase the  same. 

"(7)  That  the  limitations  and  conditions 
contained  as  aforesaid  in  said  tickets  sold  at 
the  $3.75  rate  constitute  substantial  differ- 
ences from  the  service  rendered,  and  mate- 
rially diminish  the  accommodations  and  priv- 
ileges to  which  a  passenger  would  be  enti- 
tled, under  the  $5.90  rate. 


"(8)  That  the  $3.75  rate,  with  its  Inferior 
accommodations  and  privileges,  was  put  in- 
to effect  for  the  purpose  of  competition  with 
the  San  Francisco  &  San  Joaquin  Valley 
Ballroad  Company,  but  by  reason  of  the 
difference  In  service,  and  the  fact  that  the 
$5.90  rate  was  at  all  times  kept  in  force,  and 
tickets  sold  and  k^t  for  sale  thereunder, 
said  $3.75  rate  was  not  a  reduction  of  or 
substitute  for  the  $5.90  rate. 

"(9)  That  at  no  time  during  the  whole  of 
said  period  from  July  18,  1888,  to  March 
20,  1900,  did  the  defendant  lower  its  rates 
for  transportation  of  passengers,  nor  has  It 
since  said  period  raised  or  Increased  said 
rates. 

"(10)  That  during  all  said  period  from 
July  18,  1898,  to  March  20,  1900,  the  unlim- 
ited passenger  tickets  mentioned  in  finding 
No.  6  were  at  all  times  in  good  faith  kept 
for  sale  and  sold  by  defendants  and  used 
by  purchasers  thereof  In  accordance  with 
and  with  the  full  benefit  of  the  prlvlleget 
conferred  thereby." 

Nos.  7  and  9  of  these  findings,  and  the  lat- 
ter part  of  No.  8,  are  not  treated  by  plain- 
tiffs as  findings  of  fact,  but  as  mere  con- 
clusions drawn  from  the  specific  facts  found, 
which,  according  to  the  argument  of  ooon- 
sel,  involve  an  opposite  conclusion. 

This  contention  raises  the  first  question  to 
be  considered,  for,  if  we  should  agree  with 
the  Judge  of  the  superior  court  that  there 
has  been  no  infraction  of  the  state  Consti- 
tution, there  would  be  no  occasion  to  inquire 
whether  there  was  a  oonfilct  between  it  and 
the  federal  Constitution,  tor  ooorts  do  not 
go  out  of  their  way  to  decide  constitutional 
questions,  even  when  nothing  more  Is  in- 
volved than  the  validity  of  a  clause  of  an 
act  of  the  Legislature,  and  still  less  will  tb^ 
go  to  the  extent  of  declaring  void  an  im- 
portant provision  of  our  fundamental  law 
in  a  case  which  demands  no  consideration  of 
the  question. 

What,  then.  Is  a  lowering  of  rates  within 
the  meaning  of  the  Constitution?  To  answer 
this  question  it  must  first  t>e  determined 
what  are  the  rates  to  which  the  Constitution 
refera.  We  think  it  clear  that  it  refers  to 
and  comprehends  all  established  rates  for 
ascertained  services,  whether  those  prescrib- 
ed by  the  railroad  commissioners  or  fixed  by 
the  corporation  themselves  within  the  maxi- 
mum so  prescribed.  We  do  not  understand 
that  the  railroad  commissioners  do  more  than 
to  prescribe  the  maximum  charge  allowable. 
Within  that  maximum  a  corporation  may  es- 
tablish Its  own  rates;  but,  whether  it  chax- 
ges  the  maximum  or  less.  It  must  have  some 
established  rate  of  fare,  upon  tender  of 
which  a  passenger  may  demand  a  ticket  en- 
titling the  holder  at  any  time  within  six 
months 'to  ride  from  the  place  of  purchase  to 
the  depot  of  destination,  or  to  any  Inter- 
mediate station,  with  the  right  to  stop  over, 
and  afterwards,  within  the  six  months,  re- 
sume his  Journey.     Civ.  Code,  8  490;  Bol>- 
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Inson  T.  So.  Pac.  Co.,  105  Cal.  626,  38  Fac.  M, 
722,  28  L.  R.  A.  773.  Subject,  bowever,  to 
tbls  strict  obligation  to  provide  and  fumlsli 
wbat  may  be  called  an  unlimited  ticket — 
a  ticket  wbich  secures  to  the  passenger  the 
stop-over  and  other  statutory  privileges — it 
is  conceded  that  a  railroad  corporation  may 
issue  a  limited  ticket  if  the  passenger,  in 
consideration  of  some  abatement  of  the  regu- 
lar rate,  is  willing  to  contract  for  a  cur- 
tailment of  the  statutory  privileges.  Such 
a  rate,  we  suppose)  if  regularly  established, 
and  offered  to  the  public  generally,  would 
come  within  the  meaning  of  the  Constitution. 
This,  however.  Is  a  question  which  does  not 
call  for  a  decision  in  the  present  case.  The 
defendants  are  not  charged  with  having  first 
lowered  and  afterwards  raised  their  rates 
on  limited  tickets.  Their  offense,  if  any,  con- 
sists solely  in  the  fact  that  for  the  purpose 
of  competing  with  another  railroad  they  sold 
to  all  persons  desiring  them  limited  tickets 
tot  ^.75,  when  the  regular  fare  for  unlim- 
ited tickets  was  $5.90,  and  that  afterwards 
they  withdrew  the  limited  tickets,  with  the 
necessary  effect  of  compelling  all  passengers 
to  pay  the  higher  rate. 

In  form  It  must  be  conceded  this  was  not  a 
lowering  of  the  established  rate.  It  was 
merely  the  fixing  of  a  different  rate  for  a 
different  service — a  lower  rate  for  an  Inferior 
service.  But  for  the  purpose  of  giving  effect 
to  a  statute,  and  a  fortiori  for  the  purpose  of 
enforcing  a  provision  of  the  Constitution,  it 
Is  the  substance,  not  the  mere  form,  of  a 
transaction  that  must  be  regarded;  and  to 
determine  whether  there  was  in  this  Instance 
a  substantial  reduction  of  the  rate  of  passage 
between  San  Francisco  and  Fresno  we  must 
look  beyond  the  terms  of  the  limited  tickets 
to  the  conditions  affecting  the  traffic  for 
which  the  rival  companies  were  competing. 
The  statutes  of  the  state  secure  to  the  pur- 
chaser of  an  unlimited  ticket  the  right  to 
travel  over  the  designated  route  at  any  time 
within  six  months.  To  a  passenger  who  hap- 
pens to  be  delayed  in  starting,  this  Is  a  privi- 
lege of  substantial  value.  An  unlimited  tick- 
et is  good  during  the  six  months  in  the  hands 
of  any  holder,  and  to  a  purchaser  who  desires 
or  Is  compelled  to  abandon  his  Journey  the 
privilege  of  transferring  his  ticket  Is  of  sub- 
stantial value.  A  passenger  bound  to  a  dis- 
tant station  sometimes  desires  to  stop  over  at 
un  intermediate  station,  and.  If  the  through 
fare  Is  less  per  mile  than  the  local  fares,  the 
privilege  of  stopping  over  and  afterwards  re- 
suming his  Journey  is  of  substantial  value  to 
blm.  A  passenger  carrying  baggage  of  con- 
iiiderable  value  might  prefer  to  pay  the  full 
price  of  an  unlimited  ticket,  rather  than  enter 
into  a  contract  limiting  his  recovery  in  case 
of  loss  to  $100.  In  a  legal  sense,  therefore,  It 
cannot  be  denied  that  each  of  the  privileges 
secured  to  the  purchaser  of  an  unlimited  tick- 
et and  relinquished  by  the  purchaser  of  a  lim- 
ited ticket  was  a  substantial  and  valuable 
one.  But  we  suppose  a  court  may  take  Judl- 
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cial  notice  of  facts  of  common  knowledge, 
and,  among  others,  of  the  fact  that  but  a 
small  percentage  of  those  traveling  between 
places  of  the  relative  situation  of  San  Fran- 
cisco and  Fresno  have  any  occasion  to  avail 
themselves  of  all  or  of  any  of  the  privileges 
which  purchasers  of  limited  tickets  were  com- 
pelled to  stipulate  away.  The  evidence  in 
this  case  shows  without  contradiction  that 
during  the  time  both  classes  of  tickets  were 
kept  on  sale  fully  85  per  cent  of  the  travel 
between  San  Francisco  and  Fresno  was  upon 
limited  tickets  at  the  $3.75  rate.  This  may 
not  sustain  the  conclusion  that  to  19  passen- 
gers out  of  20  the  privileges  secured  by  the 
unlimited  ticket  were  of  no  pecuniary  value, 
but  does  clearly  prove  that  they  were  to  that 
number  worth  less  than  the  difference  be- 
tween the  two  rates,  and  to  many,  no  doubt, 
worth  nothing  at  all.  Assuming  this  to  be  so, 
it  destroys  the  force  of  the  proposition  upon 
which  respondents  base  their  argument.  They 
say  that  "the  only  possible  way  to  lower  a 
rate  is  to  charge  less  for  the  same  service." 
This  may  be  conceded,  but,  if  it  happens  that 
the  extra  service  demandable  by  the  holder 
of  an  unlimited  ticket  is  one  which  he  seldom 
needs  and  rarely  exacts,  the  limited  ticket  in 
fact  secures  to  the  principal  portion  of  the 
traveling  public  the  same  service  secured  by 
the  unlimited  ticket,  and  the  rate  fixed  for 
the  limited  ticket  is  practically,  for  all  pur- 
poses of  competition,  the  only  rate  for  the 
services  ordinarily  rendered.  In  view,  there- 
fore, of  the  conditions  actually  prevailing, 
the  defendants  did  make  a  lower  rate  for  the 
same  service,  as  to  a  portion  (and,  it  would 
appear,  a  very  large  portion)  of  the  traveling 
public  (a  portion  certainly  Important  for  pur- 
poses of  competition),  which  is  the  controlling 
consideration  in  construing  and  applying  this 
provision  of  the  Constitution.  So  far  as  thfl< 
portion  of  the  public  which  makes  no  use  of 
the  privileges  attaching  to  the  unlimited  tick- 
et Is  concerned,  a  lowering  of  the  rate,  cou- 
pled with  the  restriction  of  the  privileges.  Is 
an  absolute  lowering  of  the  rate;  and  even  as 
to  others  it  is  a  lowering  of  the  rate  unless 
the  privileges  withdrawn  are  the  pecuniary 
equivalent  of  the  reduction  in  the  price. 

The  fact  that  the  old  regular  ticket  was 
kept  on  sale  at  the  old  rate  of  $5.90  does  not 
invalidate  this  conclusion.  If  I  have  been  of- 
fering to  perform  a  certain  service  for  $10, 
and  afterwards  offer  to  perform  a  nominally 
different  but  substantially  Identical  service 
for  $5, 1  cannot  deny  that  I  have  lowered  my 
rate  merely  because  I  have  proclaimed  my 
willingness  to  acc^t  the  old  rate  from  those 
who  are  willing  to  pay  it.  If  two  rates  are 
offered  for  what  to  19  men  out  of  20  is  the 
same  service,  the  lower  rate  as  to  the  19  Is 
the  only  rate. 

Now,  the  meaning  of  the  constitutional  pro- 
vision Is  sufficiently  clear  if  Its  terms  alone 
are  considered.  It  was  intended  to  secure  le- 
gitimate competition  by  preventing  railroad 
corporations  from  reducing  fares  below  re- 
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monaratlve  rates  for  ttie  purpose  of  crushing 
weaker  rivals,  and  thns  securing  a  monopoly. 
To  accomplish  this  object,  they  are  warned 
that  If,  for  the  purpose  of  competition,  they 
establish  a  confiscatory  rate,  they  cannot 
raise  it  again  without  the  consent  of  the 
state.  This  construction  seems  to  assert  it- 
self in  the  very  language  of  the  provision, 
and  Is  fully  confirmed  by  the  debates  in  the 
constitutional  convention.  If  this  view  is 
correct,  it  can  hardly  be  denied  that  a  rate 
has  been  lowered  within  the  meaning  of  the 
Constitution  merely  because  It  has  been  re- 
tained as  to  a  fraction  ot  the  traveling  public; 
for,  obviondy,  If  the  rates  and  conditions 
are  so  arranged  by  the  corporation  that  the 
privileges  withdrawn  are  of  very  little  value 
to  any,  and  of  no  value  to  most,  passengers, 
the  vary  thing  can  be  accomplished  which  it 
was  the  evident  Intention  of  the  Constitution 
to  prevent.  The  argument  is,  and  of  course 
must  be,  that  the  terms  of  the  contract  con- 
tained In  the  limited  ticket  are  the  subject  of 
arrangement  between  the  company  and  its 
patrons  exclusively.  It  can  give  as  large  a 
reduction  as  it  chooses  for  the  relinquishment 
of  all  privileges  beyond  mere  transportation, 
and  it  can  give  as  large  a  reduction  for  the 
surrender  of  a  single  least  valuable  privilege 
as  for  all  privileges,  for  In  point  of  law  the 
relinquishment  of  a  single  privilege  Is  as  good 
a  consideration  for  a  contract  as  the  surren- 
der of  all  privileges.  The  only  alternative  to 
this  proposition  is  that  the  courts  may  scru- 
tinise the  terms  of  the  limited  ticket,  and 
may  Inquire  into  the  conditions  surrounding 
the  traffic  for  the  purpose  of  determining 
whether  what  purports  to  be  a  special  con- 
tract for  Inferior  services  is  not  In  reality  a 
lowered  rate  for  the  same,  or  substantially 
the  same,  service.  If  this  cannot  be  done, 
one  of  two  things  must  follow:  either  that  the 
constitutional  provision  in  question  Is  a  dead 
letter,  or  else  that  all  such  contracts  are  for- 
bidden. In  the  Robinson  Case  It  was  assum- 
ed— and,  we  think,  correctly  assumed — ^that 
such  contracts  are  lawful;  but  If  the  effect  of 
holding  such  contracts  lawful  would  make 
the  law  defeat  the  Constitution,  we  should 
feel  constrained  to  modify  the  opinion  then 
expressed,  for  a  law,  whether  enacted  by  the 
liCglslature  or  evoked  by  construction  of  the 
courts,  can  never  nullify  the  Constitution. 
We  do  not,  however,  concede  the  existence  of 
any  confiict  between  the  Constitution  and 
what  was  said  In  the  Robinson  Case.  Con- 
tracts for  limited  tickets  are  valid,  but  in  a 
controversy  of  this  complexion  the  courts  will 
look  behind  the  form  of  the  transaction  to  de- 
termine whether  such  contract  offered  to  the 
public  generally  amounts  in  fact  to  a  lower- 
ing of  rates.  In  so  holding  we  do  not  ques- 
tion the  legal  principles  for  which  the  respond- 
ents contend.  We  concede  that  tlie  same 
principles  and  rules  of  construction  are  to  be 
applied  to  the  Constitution  as  to  a  statute, 
that  the  power  reserved  to  the  state  to  inter- 
fere with  the  right  of  contract  is  not  to  be 


extended  or  enlarged  by  Implication,  and  that 
the  only  case  to  which  this  provision  of  tlie 
Gonstitntlon  is  to  be  applied  is  an  actual  low- 
ering of  rates.  We  do  not,  however,  concede 
that  the  lowering  of  a  rate  for  the  purpose  of 
competition,  such  as  is  found  in  this  cue, 
ceases  to  be  such  merely  because  it  Is  con- 
pled  with  restriction  of  privileges.  Wheth» 
It  does  or  not  depends  upon  the  value  of  tbe 
privilege  as  compared  with  the  extent  of  the 
reduction  In  any  case;  and  still  more  It  de- 
pends upon  whether  the  privileges  withdrawn 
are  by  any  considerable  number  of  passoi- 
gers  exercised  or  claimed;  wbefho',  in  other 
words,  the  privileges  so  vrlthdrawn  represent 
any  service  actually  rendered  on  one  side  or 
claimed  on  the  other. 

The  only  difficulty  In  applying  this  doctrine 
to  the  present  case  arises  from  the  fact  that 
according  to  the  findings  of  the  superior  court 
(No.  9)  the  defendant  did  not  lower  its  rate. 
If  this  finding  is  to  stand  as  a  finding  of  fact, 
it  ends  the  case  so  far  as  the  appeal  from  the 
judgment  is  concerned,  and  the  plaintiB!! 
would  be  compelled  to  fall  back  upon  their 
appeal  from  the  order  denying  a  new  trial, 
regarding  which,  as  above  stated,  nothing 
has  been  said  In  the  argument  But  we  think 
finding  No.  9  Is  merely  a  conclusion  drawn 
from  the  specific  facts  found,  and  inconsistent 
with  those  facts,  if,  as  we  have  above  assum- 
ed, we  are  authorized  to  take  judicial  notice 
of  the  notorious  fact  (fully  proved,  but  not 
found  in  this  case)  that  comparatively  few 
persons  exercise  or  claim  the  privileges,  or 
any  of  them,  denied  to  purchasers  of  limited 
tickets.  The  great  majority  of  poisons  trav- 
eling back  and  forth  between  San  Frandsco 
and  points  in  the  interior  of  the  state  pur- 
chase their  tickets  at  the  time  of  starting, 
and  have  no  desire  to  transfer  them,  or  to 
stop  over  at  Intermediate  stations.  If  their 
baggage  sometimes  exceeds  flOO  in  value,  tbe 
risk  of  loss  is  so  slight  that  the  premium  on 
Insurance  agrainst  loss  would  be  a  trifle.  To 
save  12.15  on  a  fare  to  or  from  Fresno  hy 
taking  a  limited  ticket  would  be  a  clear  gain 
of  that  amount,  not  perhaps  to  19  out  of  20 
passengers,  but  certainly  to  so  large  a  num- 
ber as  to  count  heavily  in  the  matter  of  com- 
petition. If  this  Is  so,  the  conclusion  set  forUi 
In  findings  Nos.  7,  8,  and  9  cannot  stand. 
They  depend  necessarily,  and  are  deariy 
made  to  depend,  upon  the  assumption  tbat 
the  privileges  demandable  by  the  holder  of  an 
unlimited  ticket  stand  for  service  rendered. 
But  this  is  true  only  in  the  comparatively  In- 
frequent cases  In  which  the  service  is  re- 
quired. In  the  great  majority  of  cases  the 
service  is  not  rendered,  and  for  all  such  cases 
the  ^.75  rate  was  practically  a  substitute 
for  the  $5.90  rate. 

Counsel  for  respondents  have  not  on  tbf 
present  appeal  renewed  their  former  conten- 
tion that  the  Umlted  tickets  sold  for  |3."5 
were  the  "excursion  or  commutation"  tickets 
referred  to  in  section  21,  art  12,  of  the  Con- 
stitution, and  it  Is  perhaps  onnecessaiy  to 
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make  any  reference  to  that  provision.  It  is 
sufficient  to  say  that  in  our  opinion  tbe  last 
clause  of  section  21  was  not  Intended  to  modi- 
fy section  20  in  any  respect,  but  is  simply  a 
qualification  of  tbe  preceding  clause  of  tbe 
same  section.  Tbe  two  sections  embrace  dis- 
tinct subjects.  Tbe  first  deals  witb  pooling 
and  competition  between  Independent  trans- 
portation companies.  Tbe  second  witb  dis- 
criminations between  persons  and  places  by 
tbe  same  company.  To  prevent  discrimina- 
tion between  places.  It  is  provided  by  section 
21  tbat  no  greater  charge  shall  be  made  for 
transportation  over  a  shorter  distance  iban 
is  made  for  a  longer  distance  inclnding  tbe 
shorter.  Aa  a  qualification  to  this  provision, 
and  for  no  other  purpose,  tbe  proviso  as  to 
excursion  and  commutation  tickets  is  added, 
leaving  tbe  provision  of  section  20  as  to  com- 
petition between  rival  lines  entirely  unaffect- 
ed. 

For  the  reasons  and  upon  the  grounds 
stated,  we  hold  tbat  tbe  defendant  the 
Southern  Pacific  Company  did  lower  its  rate 
from  ^.90  to  $3.75,  within  tbe  meaning  of 
tbe  Constltntion. 

Bat  was  the  rate  lowered  for  "the  pur- 
pose of  competing  with  another  common  car- 
rier," within  the  meaning  and  intent  of  that 
qualifying  clause?  In  the  ordinary  sense  of 
the  word,  no  doubt  tbe  rate  was  lowered  for 
the.  purpose  of  cmnpetition,  and  tbe  superior 
court  has  found  as  a  fact  that  what  we  have 
held  to  have  been,  in  substance  though  not 
In  form,  a  lowering  of  rates,  was  for  the 
purpose  of  competition. .  But  if  we  consider 
tbe  evidait  intent  of  the  provlaion  in  ques- 
tion, and  more  especially  If  we  consider  the 
circomstanoes  and  history  of  Its  adoption.  It 
Is  dear  that  the  act  of  the  defendants  was 
not  anch  as  the  framers  of  tbe  Ck>nstitution 
or  the  people  who  adopted  it  had  in  view, 
or  bad  any  dedre  to  puaisb.  The  whole  ob- 
ject of  the  proTision  was  to  foster  legiti- 
mate competition  by  preventing  destructive 
competition.  Its  framers  evidently  antici- 
pated tliat  a  more  powerful  corporation,  for 
tbe  purpose  of  securing  monopoly  of  traffic, 
might  sometimes  be  tempted  to  lower  its 
rates  to  a  point  where  they  would  cease  to 
be  remunerative,  and  keep  them  there  until 
its  weaker  competitors  were  driven  from  the 
field,  after  which  it  would  raise  its  rates 
above  tbe  point  at  which  they  could  be  sus- 
tained in  tbe  presence  of  legitimate  competl- 
tiMi.  It  was  no  part  of  their  design  to  pun- 
ish a  corporation  for  merely  lowering  its 
rates  in  self-defense  to  meet  a  lower  rate  in- 
augurated by  a  rival  carrier,  and  tiiat  is  all 
that  the  Southern  Pacific  CXnnpany  is  found 
to  have  done  in  this  instance.  It  is  tbe  cor- 
poration which  lowers  its  rates  for  the  pur- 
pose of  destroying  a  rival,  not  tbe  one  which, 
for  tbe  mere  purpose  of  self-preservation, 
meets  tbe  rate  which  the  act  of  the  other 
t>onstrains  it  to  adopt,  tbat  is  tbe  proper  sub- 
ject of  the  penalty  imposed  by  tbe  Conatitu- 
tioD,  and  this  case  is  itself  an  Ulustratiou  of 


the  injustice  and  evil  which  might  result 
from  adhering  to  the  literal  terms  of  the 
Constitution  In  disregard  of  the  broad  policy 
it  was  designed  to  promote.  Or  take  this 
illustration:  There  Is  an  operating  line  of 
railway  between  two  points,  with  establish- 
ed rates  of  fare.  A.  parallel  and  competing 
line  is  constructed,  and  at  the  start  its  rates 
are  made  so  much  lower  as  to  be  unreniu- 
nerative.  If  it  is  backed  by  sufficient  capi- 
tal, It  may,  by  this  means,  drive  tbe  rival 
company  out  of  tbe  field,  and,  after  securing 
the  monopoly,  may,  without  Incurring  any 
penalty,  immediately  raise  its  rates  to  the 
maximum  allowed  by  tbe  railroad  commis- 
sion. But  if  tbe  attempt  to  destroy  the  old 
line  has  failed — ^if  by  lowering  its  rate  to 
meet  tbe  rate  established  by  its  rival  the  old 
line  has  secured  enough  of  the  traffic  to  pre- 
serve its  existence — it  cannot,  without  tbe 
consent  of  tbe  railroad  commission,  restore  a 
remunerative  rate,  although  the  real  trans- 
gressor of  the  policy  of  the  Constitution  may. 
We  do  not  think  tbe  Constitution  should  be 
given  a  construction  which  would  allow  it 
to  operate  so  unjustly,  and  so  contrary  to  its 
spirit  and  intention.  Properly  construed, 
and  limited  in  its  operation,  it  subserves  a 
policy  which  the  people  of  tbe  state  approve; 
but  by  adhering  too  strictly  to  its  literal 
tends  it  may  be  reduced  to  a  dead  letter  by 
regarding  merely  tbe  form  of  tbe  limited 
ticket,  while  shutting  our  eyes  to  tbe  condi- 
tions of  railroad  traffic;  or,  on  tbe  other 
band,  it  may  be  made  to  defeat  tbe  very  pol- 
icy It  was  designed  to  promote.  The  same 
principle  of  construction  should  be  applied  to 
the  phrase  "for  the  purpose  of  competing" 
that  Is  applied  to  "lowering  of  rates."  Each 
should  be'  construed  with  reference  and  in 
subordination  to  tbe  main  purpose  and  pol- 
icy of  the  Constitution.  A  substantial  low'- 
ering  of  tbe  rates  should  not  be  allowed  to 
pass  unchallenged  under  the  disguise  of  lim- 
ited tickets;  and,  on  tbe  other  band,  a  cor- 
poration which  merely  meets  a  lower  rate 
previously  established  by  a  competing  car- 
rier should  not  be  held  to  have  lowered  its 
rates  for  tbe  purpose  of  competition  within 
tbe  true  meaning  of  that  expression. 

We  think  tbe  Judgment  and  order  of  the 
superior  court  should  be  affirmed,  not  be- 
cause the  rate  was  not  lowered,  but  because 
it  was  not  lowered  for  tbe  purpose  of  com- 
petition within  the  proper  construction  of 
tbe  Constitution. 

It  is  80  ordered. 

We  CMicur:  ANGSLLOTTI,  J.;  SHAW, 
J.;  VAN  DYKE,  J. 

McFARIiAND,  J.  (concurring).  I  concur 
in  the  Judgment  of  affirmance  upon  the 
ground  last  stated  in  tbe  opinion  of  tbe  Chief 
Justice.  I  dissent,  however,  from  that  part 
of  tbe  opinion  which  holds  tbat  the  facts 
In  this  case  constitute,  under  any  view,  a 
lowering  of  a. rate  within  the  mcaolnc  <tt 
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the  Constitution.  And,  In  my  opinion,  a  stil! 
stronger  and  clearer  ground  for  affirming  the 
Judgment  Is  In  the  finding  of  the  lower  court 
"that  at  no  time  during  the  whole  of  said 
period  from  July  18,  1898,  to  March  20,  1900, 
did  the  defendant  lower  Its  rates  for  trans- 
portation of  passengers,  nor  has  it  since  said 
period  raised  or  increased  said  rates."  The 
provisions  of  the  Constitution  In  question  are 
not  only  new  and  unusual,  but  severely  re- 
strlctlTe  of  ordinary  personal  rights,  and 
highly  penal  In  their  character.  The  corpo- 
ration coming  within  their  penalty  Is  depriv- 
ed of  the  beneficial  use  and  enjoyment  of  its 
property,  and,  U  the  section  Is  In  all  re- 
spects Talld,  cannot  invoke  the  aid  of  the 
courts  against  the  enforcement  of  an  unrea- 
sonable and  unjust  rate  of  fares  or  freights, 
because  It  has  forfeited  the  right  to  do  so. 
It  has  the  mere  privilege  of  asking  a  favor  of 
the  commissioners,  and  it  is  clear  that  such 
a  provision  of  law,  whether  found  in  a  stat- 
ute or  a  Constitution,  will  not  be  carried  by 
implication  or  strained  construction  to  any 
act  not  coming  clearly  and  beyond  doubt 
within  the  language  of  the  provision.  The 
language  used,  given  its  full  meaning,  must 
itself  Include  the  case  In  hand.  This  prin- 
ciple is  well  stated  by  the  Supreme  Court 
of  the  United  States  in  Chesapeake,  etc.,  t. 
Manning,  186  TJ.  S.  248,  22  Sup.  Ct.  885,  46 
Lk  Ed.  1144,  a  case  quite  similar  to  the  case 
at  bar,  as  follows:  "While  a  Legislature 
may  prescribe  regulations  for  the  manage- 
ment of  business  of  a  public  nature,  even 
though  carried  on  by  private  corporations 
with  private  capital,  and  for  private  bene- 
fit, the  language  of  such  regulations  will  not 
be  broadened  by  Implication.  In  other 
words,  there  is  no  presumption  of  an  Intent 
to  interfere  with  the  management  by  a  pri- 
vate corporation  of  its  property  any  further 
than  the  public  interests  require,  and  so  no 
interference  will  be  adjudged  beyond  the 
clear  letter  of  the  statute."  Indeed,  this 
principle  is  so  well  established  as  to  be  a 
part  of  received  text-book  learning.  In  End- 
lich  on  Interpretations  of  Statutes,  in  sec- 
tion 340,  it  is  said  that:  "Statutes  which 
encroach  on  the  rights  of  the  subject,  wheth- 
er as  regards  persons  or  property,  are  simi- 
larly subject  to  a  strict  construction.  It  is 
presumed  that  the  Legislature  does  not  de- 
sire to  confiscate  the  property  or  to  encroach 
upon  the  rights  of  persons;  and  it  is  there- 
fore expected  that;  if  such  be  Its  intention, 
it  will  manifest  it  plainly,  if  not  in  express 
words,  at  least  by  clear  implication,  and  be- 
yond reasonable  donbt."  (And  in  section 
331  the  same  author  shows  that  the  rule  of 
strict  construction  of  laws  which  are  in  their 
nature  penal  is  not  confined  to  cases  where 
the  enforcement  of  the  penalty  is  by  crim- 
inal prosecution.)  Interstate  Commerce  Com- 
mission V.  Railway,  167  U.  8.  494,  17  Sup. 
Ct.  .896,  42  L.  Ed.  243,  is  another  case  in 
Which  it  la  held  that  new  and  unusual  pro- 


visions in  a  law  are  not  to  be  extended  by 
implication.  And  these  principles  of  con- 
struction are  as  applicable  to  the  provisions 
of  a  Constitution  as  to  those  of  a  statute, 
although  some  authorities  hold  that  there 
should  be  a  stricter  construction  of  the  for- 
mer than  of  the  latter.  However,  in  either 
case  the  intent  Is  to  be  found  in  the  lan- 
guage used.  (See  cases  cited  in  notes  on 
pages  921  and  922  of  vol.  6  of  *m,  &  'Eag. 
Ency.  of  Law.) 

Applying  these  principles  to  the  case  at 
bar,  It  seems  quite  clear  that  the  acts  done 
by  respondents  do  not  bring  them  within  the 
prohibitory  language  of  section  20.    That  lan- 
guage includes  only  the  lowering  and  subse- 
quent Increasing  of  a  rate.    Of  course,  the 
lowering  of  a  rate  presupposes  a  previous  ex- 
isting rate  which  may  be  lowered;    and   a 
rate  Is  clearly  a  sum  fixed  to  be  charged  for 
a  certain  service.    It  is  quite  common   for 
railroad  companies  to  have  different  kinds  of 
tickets  ofTering  different  kinds  of  services,  for 
which  different  rates  are  charged;    and  to 
lower  the  rate  in  one  of  such  tickets  wonld 
be  simply  to  lessen  the  charge  tor  the  same, 
while  leaving  the  service  to  which  it  entitled 
the  passenger  unchanged.    In  the  case  at  bar 
the  respondents  had  an  established  rate  of 
$5.90  for  a  ticket  which  entitled  the  purchas- 
er to  all  the  usual  rights  and  accommodations 
of  an  unlimited  first-class  ticket — including 
the  8t<^>-over  privilege,  the  right  to  use  it  at 
any  time  within  six  months,  transferability, 
etc.    Now,  they  did  not  directly,  or  expressly, 
or  as  a  matter  of  fact,  lower  the  rate  on  that 
ticket    They  did  not  withdraw  if,  nor  deny 
those  desiring  to  purchase  it  any  of  tlie  rights 
or  services  which  it  undertook  to  give.    On 
the  other  hand,  it  was  kept  on  sale,  and  was 
sold,  and  those  purchasing  it  got  all  it  pur- 
ported to  give.    How,  therefore,  can  it  be 
said  that  they  lowered  the  rate  on  such  tld:- 
et?    What  they  did  was  to  also  sell  another 
ticket  at  the  rate  of  ^.75,  by  which  they  con- 
tracted for  different  and  inferior  services. 
They  did  not  lower  the  rate  for  the  services 
guarantied  by  the  $5.90  ticket.    The  two  dif- 
ferent tickets,  with  two  different  rates,  stood 
together.    They,  therefore,  did  not  do  any- 
thing which  section  20  prohibits,  under  any 
possible  construction  which  could  reasonably 
be  given  to  it. 

Really,  the  contention  of  appellants  rests 
upon   the  proposition  that  section  20  pro- 
hibited respondent  from  selling  any  other 
kind  of  ticket  than  the  $5.90  ticket  for  any 
other  kind  of  service.    But  there  is  no  sodi 
prohibition.    Such  prohibition  could  not  be 
Judicially  put  into  the  Constitution  by  any 
kind  of  reasonable  construction — even  with- 
out reference  to  the  principle  of  interpreta- 
tion, which,  as  hereinbefore  stated,  must  be 
applied  to  provisions  which  restrain  ordinary 
personal  rights,  and  are  penal  in  their  cbar- 
acter.    Indeed,  the  case  for  appellants  rests 
upon  the  unwarranted  conjecture,   founded 
upon  something  not  apparent  from  the  iao- 
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guage  used,  that  the  makers  of  the  Ckinstltu- 
tion  intended  to  prohibit  a  railroad  company 
from  issuing  a  limited  ticket  providing  for  a 
diminished  service  at  a  lower  rate.  But,  In 
the  first  place,  there  is  no  warrant  for  such 
a  conjecture;  and,  in  the  second  place,  if 
such  intent  on  the  part  of  the  makers  of  the 
Constitution  to  prohibit  such  tickets  could  be 
reasonably  imagined,  the  fact  remains  that 
they  did  not  do  it.  And  so,  as  to  this  point, 
appellants  must  rely  upon  a  far-fetched  and 
strained  Implication  entirely  discountenanced 
by  the  rules  of  construction  which  apply  to 
provisions  like  those  here  Involved. 

There  is  still  a  further  contention  that 
there  is  no  substantial  difference  between  the 
services  given   under   the  $5.90  ticket   and 
those  allowed  under  the  $3.75  ticket,  and  that, 
therefore,  the  asserted  dllTerence  is  merely 
colorable.    If  that  be  so,  then  upon  the  pay- 
ment of  the  15.90  fare  the  passenger  would 
not  be  entitled  to  the  stop-over  right,  or  the 
six-months  time,  etc.,  but  the  railroad  com- 
pany could  compel  him  to  accept  the  ticket 
-which  represented  the  $3.75  fare,  because,  as 
asserted,  there  is  ""no  substantial  dllTerence" 
between  the  two  services.     Certainly  no  one 
'wonld  contend  for  this  proposition.    The  fact 
Is  that  those  rights  which  accrue  under  the 
$5.90  ticket,  and  could  not  be  asserted  under 
the  $3.75  ticket,  are  substantial  and  material, 
and   have   been  the   foundation  of  a   large 
amount  of  litigation.     (See  chapter  67  of  El- 
liott on  Railroads,  vol.  4,  p.  2482,  on  "Tick- 
ets, Fares  and  Passes,"  and  the  numerous 
cases  there  cited.)    Indeed,  the  decision  of 
this  court  in  the  important  case  of  Robinson 
V.  Southern  Pacific  Co.,  105  Cal.  526,  38  Pac. 
94,  722,  28  L.  R.  A.  773,  rested  entirely  upon 
the  Important  and  substantial  value  of  the 
stop-over  privilege;    where  it  was  held  that 
the  ticket  issued  by  the  defendant  In  that 
case,  taken  In  connection  with  certain  statu- 
tory provisions,  entitled  plaintiff  to  a  stop- 
over privilege,  which  was  enforced  by  the 
Judgment    But  In  that  case  the  distinction 
lietween  different  kinds  of  tickets  and  fares 
-was  fully  recognized.    The  court,  in  response 
to  a  petition  for  rehearing,  said:    "We  do 
not  hold,  and  It  does  not  follow  from  the 
•views  herein  expressed,  or  from  anything  de- 
cided or  said  by  way  of  argument  In  our 
original  opinion,  that  there  can  be  no  ticket 
sold  on  any  line  of  road  which  is  not  a  stop- 
over ticket.    We  only  hold  that  there  must 
t>e  a  regular  passenger  rate  established  from 
one  depot  to  another,  and  that  a  passenger 
•who  tenders  the  regular  fare  Is  entitled  to  a 
ticket  to  his  place  of  destination,  which  tick- 
et, imder  the  law,  gives  him  a  right  to  stop 
over  at  an  intermediate  station.    And  the 
railroad  company  cannot  demand  the  regular 
fare,  and  at  the  same  time  deny  the  privilege 
■which  the  law  confers  upon  all  who  pay  such 
rate.    If,  in  consideration  of  an  abatement 
from  the  regular  established  rate,  a  passen- 
ger voluntarily  accepts  an  excursion  or  other 


limited  ticket,  an  entirely  different  case  is 
presented." 

It  is  argued  that  the  acts  of  respondents 
constitute  an  evasion  of  section  20;  the  word 
"evasion"  evidently  being  used  In  its  worst 
sense.  But,  as  stated  in  Endllch  on  Interpre- 
tations, "It  is  not  evading  an  act  to  keep  out- 
side of  it,"  and  a  provision  of  law  "is  always 
subject  to  evasion  in  that  sense,  for  there  is 
no  obligation  not  to  do  what  the  I/egislature 
has  not  really  prohibited."  Section  144. 
And  there  is  no  significance  attaching  to  the 
fact  that  there  was  evidence  to  the  point  that 
a  large  majority  of  the  passengers  bought 
the  $3.75  ticket,  while  a  comparatively  small 
number  bought  the  $5.90  ticket.  Whether  or 
not  respondents  subjected  themselves  to  the 
drastic  and  ruinous  penalty  of  section  20  de- 
pends upon  what  they  did,  not  on  what  oth- 
ers did.  So  remote  a  consideration  is  entire- 
ly beyond  the  principles  of  construction, 
which,  as  hereinbefore  stated,  apply  to  re- 
strictive and  penal  provisions  such  as  those 
here  involved. 

Under  the  foregoing  views  the  second  ques- 
tion— that  is,  whether  or  not  the  said  section 
20  is  In  conflict  with  the  fourteenth  amend- 
ment of  the  Constitution  of  the  XTnited  States 
— need  not  be  determined  or  discussed. 

I  concur:    HENSHAW,  J. 


BIGGS  et  al.  v.  STATE. 
(Supreme  Court  of  Wyoming.     Aug.  22,  1904.) 

KIDNAFPINO — EVIDENCE  TO  ST7PPOBT — CUSTODf 
OF  CHILD. 

1.  Where  a  husband  had  abandoned  his  wife 
and  family,  and  made  no  objection,  though 
knowing  that  she  was  sending  their  child  into 
another  state,  she  is  not  gnilty  of  kidnapping : 
he  having  abandoned  to  her  the  sole  custody  of 
the  child,  and  given  an  implied  consent  to  its 
removal. 

Error  to  District  Ckmrt,  Natrona  County; 
Charles  E.  Carpenter,  Judge. 

Viola  Biggs  and  another  were  convicted  of 
kidnapping,  and  bring  error.    Reversed. 

Fred  D.  Hammond,  for  plaintiffs  In  error. 
J.  A.  Van  Orsdel,  Atty.  Gen.,  for  the  State. 

CORN,  C.  J.  The  plaintiffs  In  error  were 
found  guilty  under  an  Information  which 
charged  that  they  "did  unlawfully,  felonious- 
ly, fraudulently,  and  forcibly  carry  off  and 
kidnap  one  Leonard  Biggs,  an  infant  child  of 
the  age  of  one  month  and  under,  from  his, 
the  said  Leonard  Biggs',  place  of  residence, 
in  said  county,  with  felonious  Intention  then 
and  thereby  of  carrying  said  Leonard  Biggs 
away  from  his  said  place  of  residence,  and 
into  the  state  of  Colorad<^  and  without  the 
consent  of  the  father  of  the  said  Leonard 
Biggs;  said  acts  not  being  then  and  there 
done  in  pursuance  of  the  laws  of  the  state 
of  Wyoming  or  of  the  United  States."    The 
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Rtatute  provides  that  "whoever  kidnaps  or 
forcibly  or  fraudulently  carries  off  or  decoys 
from  his  place  of  residence,  or  arrests  or  im- 
prisons any  person,  with  the  Intention  of 
having  such  person  carried  away  from  bis 
place  of  residence,  unless  it  be  In  pursuance 
of  the  laws  of  this  state,  or  of  the  United 
States,  Is  guilty  of  kidnapping." 

The  evidence  is  undisputed  that  the  plain- 
tiff In  error,  Viola  Biggs,  and  the  complain- 
ing witness,  one  John  WUUam  Biggs,  were 
married  In  November,  1902,  and  lived  togeth- 
er as  man  and  wife  until  about  May  15,  1903, 
when  he  abandoned  her,  and  they  never 
lived  together  afterwards.  She  gave  birth  to 
this  child  on  August  16,  1903,  and  about  the 
10th  day  of  September  following  sent  her 
mother,  the  plaintiff  in  error,  Annie  E.  Trout, 
with  it  to  Denver,  for  the  alleged  purpose  of 
placing  it  in  an  orphans'  home.  At  the  time 
of  the  birth  of  the  child,  Viola  Biggs  was 
living  with  her  mother,  Mrs.  Trout.  Biggs 
was  not  present  at  Its  birth,  and  was  not 
living  with,  supporting,  or  in  any  way  caring 
for  his  wife.  Upon  the  contrary,  prior  to 
this  time  he  had  notified  the  physician  who, 
he  understood,  was  to  attend  her,  and  who 
afterwards  did  attend  her,  in  her  confine- 
ment, that  he  would  not  be  responsible  for 
the  charge  for  his  services.  He  was  never 
In  the  custody  or  possession  of  the  child  pri- 
or to  Its  being  sent  to  Denver,  and  did  not 
make  any  attempt  to  obtain  such  custody  or 
possession.  Upon  the  contrary,  he  knew  it 
was  being  sent  away,  saw  them  taking  It  to 
the  railroad  sbition,  and  made  no  protest  or 
objection  whatever.  Indeed,  according  to  his 
own  statement,  he  never  saw  the  child  until 
after  it  had  been  sent  away.  Under  these 
circumstances.  It  cannot  be  seriously  con- 
tended that  the  evidence  even  tends  to  estab- 
lish the  crime  of  kidnapping.  It  la  too  plain 
for  argument  that  the  mere  removal  of  the 
child  to  Colorado  by  its  mother  was  not  a 
crime.  If  she  was  Its  custodian,  it  was  not 
only  her  right,  but,  If  she  performed  her  duty 
in  regard  to  its  care  and  nurture,  it  was  a 
matter  of  necessity,  that  she  should  decide 
where  it  was  to  be  kept  and  cared  for.  To 
say  nothing  of  other  elements  necessary  to 
constitute  the  offense,  the  removal  must  have 
been  from  the  possession,  actual  or  construc- 
tive, of  the  lawful  custodian,  or  against  the 
will  of  some  one  authorized  to  object.  The 
child  Itself  was  incapable  of  objection,  and 
It  is  not  suggested  that  it  was  against  the 
will  of  any  person,  unless  the  father.  But 
not  only  is  there  no  evidence  that  it  was 
taken  from  his  custody,  or  against  his  will, 
or  contrary  to  his  wishes,  but  his  own  testi- 
mony and  all  the  evidence  in  the  case  rebut 
any  such  suggestion.  He  not  only  abandoned 
the  sole  custody  to  the  mother,  but,  by 
standing  by  without  objection  when  he  knew 
it  was  being  carried  off,  he  gave  an  implied 
consent  to  Its  removal.  There  was  no  evi- 
dence in  the  case  not  entirely  consistent  with 
the  iuuocouce  of  the  defendants,  and  the  At- 


torney General,  representing  the  state  In  this 
court,  concedes  that  their  conviction  was  er- 
roneous. This  necessarily  disposes  of  the 
case. 

But  it  may  be  proper  to  say  further  that, 
so  far  as  can  be  gathered  from  the  record,  it 
seems  to  have  been  the  theory  of  the  prose- 
cuting attorney,  concurred  In  by  the  district 
court,  that,  by  law  the  father  being  entitled 
to  the  guardianship  of  the  minor  child  in 
preference  to  the  mother,  he  in  some  way  in 
this  case  was  the  custodian  of  the  cliUd  by 
force  of  the  statute.  But  upon  this  proposi- 
tion it  Is  sufficient  to  say  that,  under  snch 
statutes,  It  is  the  actual  state  of  things,  and 
not  the  existence  of  a  legal  relation,  that  Is 
contemplated.  People  t.  Carrier,  46  Mich. 
442,  9  N.  W.  487;  Nugent  ▼.  Powell,  4  Wyo. 
173,  33  Pac.  23,  20  L.  R.  A.  199,  62  Am.  St. 
Rep.  17;  State  v.  Ruhl,  8  Iowa,  447.  And  in 
the  case  of  an  Illegitimate  child,  though,  as 
between  the  parents,  the  mother  has  the  bet- 
ter claim  to  its  custody,  yet,  when  the  natu- 
ral father  has  the  actual  custody,  he  has 
been  held  to  be  its  custodian,  under  the  terms 
of  a  statute  similar  to  the  one  In  this  case. 
Bish.  Stat.  Cr.  §  633.  But  from  the  state- 
ment of  facts  already  set  out,  it  is  evident 
that  even  if  the  father  had  been  not  only  en- 
titled to  the  custody,  but  In  the  actual  cus- 
tody, the  plaintiffs  In  error  were  not  guilty 
of  any  crime  under  the  statute,  for  the  rea- 
son that  he  was  consenting  to  the  removal. 

The  Judgment  will  be  reversed.  Judgment 
reversed. 

KNIGHT,  J„  concurs. 


DURHAM  v.   COMMERCIAIi   NAT.  BANK 
OF  PORTLAND. 

(Supreme  Court  of  Oregon.    Aug.  15,  1901.) 

JUDGMENT  —  VACATION  —  STJBPRI8E— TBOVBB— 
DAMAOE8—IIITBBB8T— STIPULATION. 

1.  A  jndgment  rendered  pursuant  to  a  stijra- 
lation,  if  contrary  thereto,  is  within  B.  &  0. 
Comp.  i  103,  autboriziog  the  court,  witiiiD  a 
year  after  notice  thereof,  to  relieve  a  party  from 
a  judgmeut  tnlten  against  him  by  surprise. 

2.  The  measare  of  damages  in  trover  beiDK 
the  value  of  the  properte  at  the  time  of  the 
conversion,  wjth  interest  from  such  time,  plain- 
tiff in  an  action  for  conversion  of  stock  is  not 
deprived  of  his  right  to  interest  prior  to  entrr 
of  judgment  by  his  stipulation  that  further  pro- 
ceediuKS  8l"<uld  not  be  taken  till  final  decision 
in  auotlicr  actioa  for  conversion  at  the  same 
time  of  otiier  sliares  of  the  same  stock,  when 
judgment  should  be  rendered  "in  aecordann' 
witli  the  legal  import  and  effect  of  the  decision" 
in  ttie  otlier  case,  tliough  in  the  other  case  the 
court,  after  finding  that  the  value  of  the  stoik 
at  the  time  of  the  conversion  was  $30  a  sliarc 
or  $3,000  for  the  100  shares,  merely  renderKl 
judgment  for  $3,000,  with  costs  and  disbuiae- 
ments,  which  wag  aifirmed  on  appeal  bj  de- 
fendant. 

Appeal  from  Circuit  Court,  Multnomah 
County;  John  B.  Cielaud,  Judge. 

Action  by  Ella  C.  Durham,  administratrix 
of  S.  A.  Durham,  deceased,  against  the  Com- 
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merclal  Bank  of  Portland.  Judgment  for 
plaintiff  was  modified,  and  plaintiff  appeals. 
Reversed. 

In  1890  Henry  Welnhard,  George  H.  Wil- 
Uama,  and  otbers,  including  the  plaintiff, 
commenced  separate  actions  at  law  against 
tbc  defendant  bank  to  recover  damages  tor 
an  alleged  conversion  by  it  of  shares  of  its 
capital  stock.  After  the  issues  had  been 
Joined  In  the  several  actions,  a  stipulation 
was  entered  into  between  the  parties  by 
which  it  was  agreed  that  the  case  of  Wein- 
bard  and  Williams  should  be  tried  before  the 
court  without  the  intervention  of  a  Jury,  and 
in  the  remainder  of  the  cases  no  further  ao 
tlon  should  be  taken  until  a  final  decision  of 
the  court  of  last  resort,  which  it  was  agreed 
should  be  the  Supreme  Court  of  the  United 
States,  in  the  Weinhard  Case,  and  that  "on 
such  final  decision  by  said  Supreme  Court  of 
the  United  States,  or  judgment  herein  in  ac- 
cordance therewith  in  said  cause  of  Henry 
Weinhard  v.  Commercial  National  Bank  of 
Portland,  Judgment  shall  be  rendered  in  each 
of  said  causes  covered  by  titis  branch  of  this 
stipulation  in  accordance  with  the  legal  im- 
port and  effect  of  the  decision  in  said  Wein- 
hard Case,  wherein  the  issues  are  identical 
with  said  cases,  except  as  to  the  number  of 
shares  of  the  capital  stock  of  the  defendant 
Involved;  but,  in  the  event  that  such  de- 
cision or  Judgment  In  said  Weinhard  Case 
shall  be  for  said  plaintiff,  said  judgments 
shall,  as  to  this  particular,  follow  the  a))'- 
gations  of  the  respective  complaints  as  to 
the  number  of  shares."  In  pursuance  of  this 
stipulation  the  Weinhard  Case  was  tried,  and 
on  December  6,  1900,  the  court  made  and 
filed  its  findings  of  fact  and  conclusions  of 
law.  In  which  it  found  (1)  that  on  May  5, 
1897,  Weinhard  was  the  owner  and  holder  of 
100  shares  of  the  capital  stock  of  the  de- 
fendant, of  the  par  value  of  $100  per  share; 
('2>  that  on  said  date  the  defendant  wrong- 
fully and  unlawfully  converted  the  same  to 
its  own  use  and  benefit,  and  the  actual  value 
at  such  time  was  $30  per  share,  or  $3,000. 
And  as  a  conclusion  of  law  that  Weinhard 
was  entitled  to  judgment  against  the  bank 
for  $3,000,  and  his  costs  and  disbursements. 
Judgment  was  entered  accordingly,  and  on 
appeal  it  was  affirmed  by  this  court  in  May, 
1902  (Weinbard  v.  Commercial  N.  Bank,  41 
Or.  359,  08  Pac.  806),  and  by  the  Supreme 
Court  of  the  United  States  in  Januarj,  1804. 
rommerdal  N.  Bank  v.  Weinhard,  24  Sup. 
(;t.  253,  48  L.  Ed.  425.  Thereafter,  and  on 
February  26,  1904,  the  plaintiff  in  the  pres- 
ent case  moved  for  judgment  in  her  favor, 
in  accordance  with  the  stipulation  referred 
to,  for  $2,190,  the  value  of  the  shares  con- 
verted by  the  bank  and  belonging  to  her, 
with  interest  thereon  from  December  7,  1900, 
tlie  date  of  the  filing  of  the  findings  of  fact 
and  conclusions  of  law  in  the  Weinhard 
Case.  The  court,  without  notice  to  the  de- 
fendant  or   its   counsel,   and   without   t6e 


knowledge  of  either,  rendered  judgment  ac- 
cordingly. In  April  following,  and  at  a  sub- 
sequent term  of  the  court,  the  defendant 
moved  to  vacate  or  modify  the  judgment  be- 
cause not  in  accordance  with  the  pleadings 
and  stipulation  of  the  parties.  The  motion 
was  allowed,  and  the  judgment  modified  so 
that  it  is  for  the  value  of  the  stock  convert- 
ed, and  interest  thereon  from  the  2Gth  of 
February,  1904,  the  day  the  Judgment  was 
rendered,  instead  of  from  the  time  the  find- 
ings in  the  Weinhard  Case  were  filed.  From 
this  judgment  the  plaintiff  appeals. 

Thomas  O'Day,  for  appellant  R.'  T.  Flatt, 
for  respondent 

B£:AN,  J.  (after  stating  the  facts).  It  is 
insisted  that  the  court  had  no  power  at  a 
subsequent  twm  to  vacate  or  modify  the 
Judgment  rendered  in  February.  The  stat- 
ute provides  that  the  court  may,  "in  its  dis- 
cretion, and  upon  such  terms  as  may  be  just, 
at  any  time  within  one  year  after  notice 
thereof,  relieve  a  party  from  a  judgment 
order,  or  other  proceeding  taken  against  him 
through  his  mistake,  inadvertence,  surprise, 
or  excusable  neglect."  B.  &  C.  Comp.  S  103. 
A  judgment  rendered  against  a  party  con- 
trary to  an  understfinding  or  agreement  with 
his  adversary  is  taken  against  him  by  "sur- 
prise," within  the  meaning  of  ttiis  section. 
Thompson  v.  Connell,  31  .-.  281,  48  Pac.  467, 
65  Am.  St  Bep.  818.  The  judgment  in  this 
case  was  rendered  in  pursuance  of  a  stip- 
ulation of  the  parties,  and,  if  contrary  there- 
to, was  within  the  principle  announced,  and 
defendant  may  obtain  relief  therefrom  under 
section  103. 

The  remaining  question  is  whether  the 
plaintiff  is  entitled  to  Include  in  her  judg- 
ment as  an  item  of  damages,  interest  on  the 
value  of  the  stock  belonging  to  her,  and 
wrongfully  and  unlawfully  converted  by  the 
defendant,  from  the  date  of  the  filing  of  the 
findings  of  fact  and  conclusions  of  law  in  the 
Weinhard  Case.  The  contention  for  the  de- 
fendant is  that  this  question  must  be  deter- 
mined alone  from  the  terms  of  the  stipula- 
tion, and,  unless  it  expressly  provides  for  in- 
terest on  the  value  of  the  stock  converted 
prior  to  the  rendition  of  the  Judgment,  none 
can  be  allowed;  but  we  do  not  consider  the 
provisions  of  the  stipulation  in  this  regard 
as  material.  The  action  is  in  trover  for  con- 
version of  the  stock.  It  Is  clear  and  Is  ad- 
mitted that,  under  the  stipulation,  the  Judg- 
ment in  the  Weinhard  Case  determined  the 
liability  of  the  defendant  the  fact  of  con- 
version, the  A-alue  of  each  share  of  stock 
converted,  and  that  such  stipulation,  togetuer 
with  the  complaint  in  the  present  action, 
shows  the  plaintiff  to  have  been  the  owner 
of  73  shares  of  stock  so  converted.  Her 
stock  was  therefore  of  the  value  of  $30  a 
share,  or  $2,190,  at  the  time  of  Its  conver- 
sion; and  the  rule  of  law  is  in  au  action  of 
this  kind  that  the  measure  of  damages  is 
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the  value  of  the  articles  at  the  time  of  Its 
conversion,  with  interest  thereon  from  that 
date.  Eldrldge  v.  Hoefer  &  Zorn  (decided 
August  15,  1904)  77  Pac.  874;  4  Sutherland, 
Dam.  (3d  Ed.)  !  1109;  2  Sedgwick,  Dam.  (8th 
Ed.)  {  493;  Keld,  Dam.  §  792.  Although, 
tbelrcfore,  the  stipulation  did  not  expressly 
provide  for  Interest  on  the  value  of  the  stock 
converted,  the  plaintiff  was  entitled  thereto 
as  a  matter  of  law,  as  an  Item  of  damages 
caused  by  the  conversion.  The  stipulation 
and  the  decisiou  in  the  Welnhard  Case  set- 
tled plaintiff's  right  to  a  Judgment  against 
the  defendant  for  the  unlawful  conversion  by 
It  on  May  6,  1897,  of  73  shares  of  stock,  of 
the  then  value  of  $30  per  share,  and  the  law 
fixes  the  amount  of  the  recovery  at  the  value 
of  such  shares  and  Interest. 

It  Is  true,  interest  is  not  recoverable  as 
such  on  an  unllQuldated  claim  until  the 
amount  thereof  is  ascertained.  Pengra  v. 
Wheeler,  24  Or.  632,  34  Pac.  854,  21  L.  E. 
A.  726.  But  tai  an  action  of  trover  It  is  al- 
lowed on  the  value  of  the  article  converted, 
not  as  interest,  but  as  an  item  of  damages, 
and  the  owner  of  the  property  may  recover 
it  as  a  part  of  the  damages  suffered  by  him. 
Under  the  law,  therefore,  the  plaintiff  would 
have  been  entitled  to  Interest,  If  she  had  de- 
manded it,  on  the  value  of  the  stock  from 
the  time  It  was  converted  by  the  defendant 
to  the  date  of  the  judgment  in  her  favor,  but 
interest  was  not  claimed  prior  to  the  date  of 
the  findings  In  the  Welnhard  Case.  Judg- 
ment was,  on  motion  of  plaintiff,  rendered 
accordingly,  and  by  that  judgment  she  is 
bound. 

The  order  of  the  court  made  in  April,  1904, 
modifying  the  judgment  previously  rendered, 
will  be  reversed,  and  the  cause  remanded, 
with  directions  to  overrule  defendant's  mo- 
tion to  vacate  such  judgment 


SKINNER  V.  HORN  et  al.    (li.  A.  1,595.) 
(Supreme  Court  of  California.    July  28,  1904.) 

APPBAI/— KECOBD— AFFIDAVrrS  USED  ON  HEAB- 
ING  OF  MOTION  FOB  NEW  TRIAIy— AUTHENTI- 
CATION —  SUPBEME  COUBT  BULE  —  PBESUMP- 
TIONS. 

1.  Authentication  of  affidavits  on  the  bearing 
of  a  motion  for  a  new  trial  for  nse  on  appeal 
must  be  made  under  Sup.  Ct.  Rule  29  (64  Pac. 
xii),  providing  that  all  papers  used  or  talcen  on 
the  hearing  of  a  motion  for  a  new  trial  must  ba 
authenticated  by  being  incorporated  in  the  bill 
of  exceptions;  and  hence  an  application  by  re- 
spondent on  appeal  pending  from  an  order 
granting  a  motion  for  a  new  trial,  to  require  the 
clerk  of  the  superior  court  to  certify  affidavits 
to  the  Supreme  Court,  which  were  used  on  the 
bearing  of  the  motion,  will  be  denied. 

2.  Under  Code  Civ.  Proc.  S  052,  requiring  an 
appellant  to  furnish  the  Supreme  Court  with 
a  copy  of  the  notice  of  appeal,  of  the  order  ap- 
pealed from  and  all  papers  designated  under 
Code  Civ.  Proc.  §  661,  which  includes  affidavits 
used  on  the  hearing  of  a  motion  for  a  new  trial, 
and  making  it  the  duty  of  appellant  to  bring  up 
not  only  the  judgment  roll,  but  also,  properly 
authenticated  by  being  placed  in  the  bill  of  ex- 


ceptions, such  affidavits  as  may  have  been  used 
on  the  bearing,  the  burden  is  on  appellant  to 
show  error ;  and  hence  the  presentation  of  the 
affidavits  tised  on  a  motion  for  a  new  trial  is 
not  essential  to  the  preservation  of  respondent's 
rights  on  an  appeal  from  an  order  granting  a 
motion  for  a  new  trial. 

3.  The  presumption  on  appeal  is  that  an  or- 
der granting  a  new  trial  was  properly  made. 

4.  In  the  absence  of  a  bill  of  exceptions  show- 
ing what  was  used  on  the  hearing  of  a  motion 
for  a  new  trial,  unless  the  record  on  appeal  es- 
tablishes the  contrary,  it  will  be  conclusively 
presumed  in  favor  of  the  order  granting  the 
motion  that  the  motion  was  in  part  baaed  on 
some  ground  on  which  affidavits  were  used,  that 
affidavits  were  in  fact  used  on  the  hearing,  and 
also  that  such  affidavits  were  sufficient  to  justify 
the  court  in  making  the  order  appealed  from. 

Department  1.  Appeal  from  Superior 
Court,  Riverside  County;  J.  S.  Noyes,  Judge. 

Action  by  M.  P.  Skinner  against  T.  L. 
Horn,  B.  H.  Pendleton,  and  others.  From 
an  order  granting  a  new  trial  as  to  the  de- 
fendant Pendleton,  plaintiff  appeals.  On  mo- 
tion to  direct  the  clerk  of  the  superior  court 
to  certify  to  the  Supreme  Court,  as  a  part  of 
the  record  on  appeal,  the  affidavits  used  on 
the  bearing  of  the  motion  for  a  new  trial. 
Motion  denied. 

Purrington  &  Adair,  for  appellant  Wright 
&  Lukens,  for  respondents. 

ANGEILLOTTI,  J.  The  superior  court  hav- 
ing granted  a  motion  for  a  new  trial  as  to 
defendant  B.  H.  Pendleton,  the  plaintiff  ap- 
pealed from  such  order,  and  has  filed  in  this 
court  a  transcript  on  appeal  containing  the 
judgment  roll,  the  settled  statement  used  on 
the  motion  for  a  new  trial,  a  copy  of  the  or- 
der granting  a  new  trial,  and  of  tbe  notice 
of  appeal. 

Respondent  Pendleton  has  suggested  to 
this  court  that  tbe  transcript  Is  defective,  in 
that  it  does  not  contain  certain  specified  af- 
fidavits, which.  It  is  alleged  in  the  affidavit 
filed  herein  on  his  behalf,  were  read,  used, 
and  considered  by  the  trial  court  upon  tbe 
bearing  of  his  motion  for  a  new  trial,  as 
well  as  upon  the  bearing  of  a  motion  made 
by  him  for  leave  to  amend  his  motion  for  a 
new  trial,  and  his  motion  for  an  order  va- 
cating and  setting  aside  the  judgment,  and 
has,  by  motion,  asked  for  an  order  directing 
the  clerk  of  the  superior  court  to  certify  to 
this  court,  as  a  part  of  the  record  on  appeal, 
the  said  afiidavits.  It  la  not  suggested  that 
said  atBdavits  have  been  Incorporated  in  a 
bill  of  exceptions,  or  in  any  way  authenti- 
cated as  having  been  used  on  tbe  bearing  la 
tbe  court  below,  and  It  was  admitted  on  tbe 
argument  that  they  had  not  been  incorpo- 
rated In  a  bin  of  exceptions.  Under  these 
circumstances  it  is  dear  tbat,  even  if  tiie 
affidavits  bad  been  set  forth  in  the  tran- 
script, or  if  they  should  be  now  certified  by 
the  clerk  of  the  superior  court  to  this  court; 
they  could  not  be  considered  by  the  conrt  on 
tbe  appeal  from  the  order  granting  the  mo- 

^  3.  See  Appeal  and  Error,  voL  3.  Cent  Dig-  inn. 


Digitized  by 


Google 


Cal.) 


FRATES  T.  SKARS. 


905 


tk«  for  a  new  trial.    It  U  bow  well  settled 
that  affidavits  used  on  a  motion  for  a  new 
trial  cannot  be  considered  by  this  court  on 
an  appeal  from  the  order  made  on  such  mo- 
tion pnlesB  tbey  are  Incorporated  in  a  bill  of 
exceptions.    Bule  29  of  this  court  (64  Fac. 
xii),  provides:    "In  ail  cases  of  appeal  to  tbls 
court  from  tlie  orders  of  the  superior  courts, 
the  papers  and  evidence  used  or  taken  on 
the  hearing  of  the  motion  must  be  authenti- 
cated by  incorporating  the  same  In  a  bill  of 
exceptions,   except  where  another  mode  of 
authentication  is  provided  by  law."     There 
Is  no  other  mode  provided  by  law  for  tlie 
autbenticatiou  of  affidavits  used  on  the  hear- 
ing of  a  motion  for  new  trial,  and  a  bill  of 
exceptions  is,  therefore,  the  exclusive  method 
by  which  such  affidavits  may  be  presented 
for  the  consideration  of  this  court.    Cahill  t. 
Baird,  138  Cal.  691,  72  Faa  342;  Melde  t. 
Reynolds,   120  Cal.   234,   52   Pac.  491;   Von 
Glabn  t.  Brcnnan,  81  Cal.  261-264,  22  Pac. 
596.    See,   also,   Herrlich  t.  McDonald,   80 
CaL  472,  22  Pac.  299.    This  question  is  elab- 
orately discussed  in  tbe  opinion  in  Melde  r. 
Reynolds,  supra,  and  It  is  there  pointed  out 
that  affidavits  used  on  a  motion  for  a  new 
trial  may  be  incorporated  in  a  bill  of  excep- 
tions settled  as  directed  in  section  651.  Code 
Civ.  Ptoc.    When  so  Incorporated  in  a  bill 
of  exertions,  and  by  tbls  means  authenti- 
cated aa  having  been  used  on  tbe  hearing  of 
the  motion,  they  constitute  a  part  of  tbe  rec- 
ord on  appeal.    If  they  are  not  so  authenti- 
cated, they  are  no  part  of  the  record  on  ap- 
peal, and  cannot  be  considered  by  this  court. 
It  Is  suggested  tliat  the  respondent  has  had 
no  opportunity  to  incorporate  tbe  affidavits 
In  a  bill  of  exceptions,  inasmuch  as,  the  de- 
cision on  his  motion  for  a  new  trial  having 
been  In  his  favor,  and  be,  therefore,  having 
bad  no  exceptions  to  present  and  no  appeal 
to  take,  the  appellant  did  not  propose  any 
bill  of  exceptions,  and  he  (respondent)  had  no 
occasion  or  right  to  propose  any  such  bill,  or 
to  have  the  same  settled.     The  transcript 
does  not  show  that  any  bill  of  exceptions 
-was  proposed  by  appellant,  and  it  was  ad- 
mitted on  the  argument  that  there  was  no 
such  procedure  followed.    The  suggestion  ap- 
pears to  be  well  based,  but  these  facts  lend 
no  aid  to  respondent  on  this  motion.    It  still 
remains  that  we  cannot,  on  the  appeal,  con- 
sider any  affidavits  that  are  not  authenti- 
cated in  the  manner  provided  by  law.    This 
-would  be  a  harsh  and  unjust  rule  if  a  re- 
spondent could  be  deprived  of  tbe  aid  of  his 
affidvits  used  on  the  motion  by  reason  of 
the  failure  of  the  appellant  to  propose  a  bill 
of  exceptions,  and  thus  give  him  an  oppor- 
tunity to  obtain  proper  authentication  there- 
of.   But  we  cannot  see  that  under  such  cir- 
cumstances the  presentation  of  such  affida- 
vits to  this  court  could  ordinarily  be  essen- 
tial to  the  preservation  of  a  respondent's 
rights.    It  devolves  on  the  appellant,  under 
our  law,  to  furnish  this  court  "with  a  copy 
of  the  notice  of  appeal,  of  the  order  appeal- 


ed from,  and  of  the  papers  designated  in  sec- 
tion 661"  of  the  Code  of  CivU  Procedure  (sec- 
tion 952,  Code  Civ.  Froc).  It  is  thus  made 
bis  duty  to  bring  up  not  only  the  Judgment 
roll  and  the  bill  ef  exceptions  or  statement 
on  motion  for  a  new  trial,  but  also  such  af- 
fidavits as  may  have  been  used  on  the  hear- 
ing (section  661,  Code  Civ.  Proc),  properly 
authenticated  by  being  placed  in  a  bill  of 
exceptions.  Tbe  burden  is  on  him  to  show 
error  in  tbe  action  of  the  trial  court.  The 
presumption  is  that  the  order  granting  a  new 
trial  was  properly  made,  and,  in  the  absence 
of  a  bill  of  exceptions,  showing  what  was 
used  on  the  motion,  unless  the  record  on  ap- 
peal establishes  the  contrary,  it  will  be  con- 
clusively presumed  in  favor  of  the  order  that 
the  motion  was  in  part  based  upon  some 
ground  upon  which  affidavits  could  be  used, 
that  affidavits  were  in  fact  used  on  the  hear- 
ing, and  also  that  such  affidavits  were  suffi- 
cient to  Justify  the  court  in  the  making  of 
the  order  appealed  from.  Larkin  t.  Larkin, 
76  Cal.  323,  18  Fac.  396.  See,  also,  Nash  v. 
Harris,  57  Cal.  242;  Shaln  v.  Eakerenkotter, 
88  Cal.  13,  25  Fac.  966.  If,  therefore,  the  ap- 
pellant fails  to  present  a  record  which  shows 
affirmatively  that  the  lower  court  erred  in 
granting  a  new  trial,  such  failure  will  opier- 
ate  solely  to  his  own  disadvantage. 

The  motion  for  an  order  requiring  the 
clerk  of  the  superior  court  to  certify  the  af- 
fidavits to  this  court  is  denied. 

We  concur;   SHAW,  J.;  VAK  DYKE,  J. 


IMOaLlM 

FRATES  r.  SEARS  et  al.    (S.  F.  3,447.)* 
(Supreme  Court  of  California.    July  26,  1904.) 

VOBTOAGES  —  PKIOBITT  —  FORECLOSURE— FAB- 
TIES — LIMITATIONS — PLEADINO. 

1.  Where  a  second  mortgagee  was  not  made  a 
party  to  a  suit  lo  foreclose  the  first  mortgage, 
and,  at  the  time  suit  was  brought  to  foreclose 
the  second  mortgage,  the  time  limited  by  law 
for  suing  on  tbe  first  mortgage  had  fnlly  elapsed, 
the  second  mortgagee  was  entitled  to  plead  the 
statute  of  limitations  as  a  complete  defense  to 
any  rights  acquired  under  the  first  mortgage. 

Commissioners'  Decision.  In  Bank.  Ap- 
peal from  Superior  Court,  Alameda  County; 
W.  E.  Ureene,  Judge. 

Action  by  Kate  Frates  against  J.  R.  Sears 
and  another.  From  a  Judgment  in  favor  of 
plalntlfF  for  less  than  the  relief  demanded, 
she  appeals.    Reversed. 

B.  McFadden,  for  appellant  Cary  How- 
ard, for  respondents. 

GRAY,  O.  This  action  Is  to  foreclose  a 
mortgage.  The  mortgagor  and  Redfleld,  a 
prior  mortgagee,  were  made  defendants. 
The  plaintiff  was  denied  all  relief  except  a 
personal  Judgment  against  Sears,  the  mort- 

*Rehcuins  denied  Auguat  2S,  1904. 

T  1.  See  Llmltatlea  e(  Aotlons,  toU  n,  Oeat  Die- 
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gagor,    for   $1,412.25,   the   amount   of   ber 
cialm,  and  she  appeals  from  tbe  Judgment 

The  defendant  Redfleld  held  a  note  and 
mortgage  on  real  estate  against  the  defend- 
ant Sears  for  $800,  dated  April  21,  1883, 
and  due  one  year  after  date.  The  plaintifT, 
Frates,  held  a  mote  and  mortgage  on  the 
same  real  estate  against  said  Sears  for  $750, 
dated  December  6.  1883,  and  dne  March  1, 
1884.  On  NoTember  21,  1885,  defendant 
Bedfleld  commenced  suit  to  foreclose  his 
mortgage,  and  on  February  28,  1886,  had 
Judgment  of  foreclosore  therein,  and  there- 
-after  the  property  was  sold  In  said  case, 
^nd  bought  In  by  Redfleld  for  the  amount  of 
his  judgment  and  the  expense  of  the  sale. 
In  this  Redfleld  foreclosure  case  the  sec- 
ond mortgagee,  the  plaintiff  herein,  Frates, 
was  not  made  a  party,  although  her  mort- 
gage was  recorded  before  the  suit  was  be- 
gun. Thereafter,  on  February  23,  1888,  this 
suit  was  begun  by  Frates  to  foreclose  her 
said  mortgage  for  $750  on  the  same  property. 
She  made  both  Sears  and  Redfleld  parties 
defendant,  and  alleged  In  her  complaint 
tliat  Redfleld  "has  or  claims  to  tiave  some 
interest  in  or  claim  upon  the  said  real  prop- 
erty, or  some  part  thereof,  as  purchaser, 
mortgagee,  Judgment  creditor,  or  otherwise," 
but  that  the  same  was  subject  to  the  lien 
of  plaintiff's  mortgage.  A  demurrer  to  the 
complaint  was  filed  and  overruled,  and  on 
March  22,  1801,  the  defendant  Redfleld  filed 
his  answer.  In  wUch  he  set  out  the  facta 
In  relation  to  the  first  note  and  mortgage, 
and  the  foreclosure  thereof,  as  above  stated. 

Upon  the  trial  of  the  case,  defendant  offer- 
ed in  evidence  the  Judgment  roll  In  the  first 
suit,  and  plaintiff  objected  thereto  as  in- 
competent, on  the  grounds  following:  "(1) 
That  plaintiff  was  not  a  party  to  the  fore- 
closure action  mentioned  in  said  Judgment 
roll,  and  Is  not  and  could  not  be  bound  or 
affected  by  the  Judgment  given  in  said  ac- 
tion, or  by  any  of  the  proceedings  had  there- 
in, or  had  under  said  Judgment  (2)  Tliat 
said  defendant  Joseph  R.  Sears  and  J.  B. 
Redfleld  could  not  by  any  act  of  theirs  to 
whidi  plaintiff  was  not  a  party,  whether  by 
voluntary  agreement  or  by  action  of  fore- 
closure, extend  or  prolong  the  time  of  pay- 
ment of  the  Redfleld  note  and  mortgage  so 
as  to  prevent  the  running  of  the  statute  of 
limitations  against  them  In  favor  of  plain- 
tiff, and  that,  at  the  time  the  defendant 
Redfleld  filed  his  answer  herein,  said  note 
and  mortgage  were,  and  are  now,  barred  by 
the  provisions  of  sections  312,  335,  and  337 
of  the  Code  of  Civil  Frocediu-e  of  this  state. 
<3)  That  what  said  defendant  Sears  and 
Redfleld  themselves  could  not  voluntarily 
do,  the  court  could,  not,  by  its  Judgment  in 
said  action  of  foreclosure^  do  for  them. 
They  could  not  by  any  agreement  to  which 
plaintiff  was  not  a  party,  nor  could  the  court 
by  its  Judgment  in  said  action,  to  which 
plaintiff  was  not  a  party,,  extend  or  prolong 
the  time  of  payment  of  said  Redfleld  note 


or  mortgage  so  as  to  prevent  tiie  statnte 
of  limitations  from  running  against  them 
In  favor  of  plaintiff.  (4)  That  to  affect  or 
cut  off  the  plaintiff's  right  to  plead  the  stat- 
ute of  limitations  against  the  Redfleld  note 
and  mortgage,  It  was  not  only  necessary  for 
defendant  Redfleld  to  commence  action  upon 
his  note  and  mortgage  within  four  years 
from  date  of  maturity  against  the  nmker 
of  the  same,  which  be  did,  but  also  against 
the  plaintiff,  -which  be  did  not  (5)  That 
the  court  by  Its  Judgment  in  said  action, 
in  determining  the  matters  in  controversy 
therein,  or  In  declaring  or  adjudging  tbe 
rights  of  the  parties  thereto,  or  as  affecting 
the  rights  of  plaintiff,  who  was  not  a  party 
thereto,  had  not  the  power  to  do  anything 
which  the  parties  themselves  to  axch.  action 
had  not  the  power  to  do  by  their  own  vol- 
untary act  In  relation  to  the  same  matters 
or  rights,  without  the  aid  of  the  court  (6) 
That  the  note  and  mortgage  mentioned  in 
said  Judgment  roll,  which  are  the  same  note 
and  mortgage  described  In  the  answer  of 
said  J.  B.  Redfleld,  and  alleged  tfaer^n  to 
have  been  executed  to  him  by  said  defend- 
ant Sears,  were  at  the  time  of  the  filing 
herein  of  said  answer,  and  now  are,  and 
each  of  them  is,  barred  by  the  provisions  of 
sections  312,  835,  and  337  of  the  Code  of  Civil 
Procedure  of  tliis  state."  This  objection 
was  overruled,  as  was  also  a  similar  objec- 
tion made  to  the  introduction  of  the  Redfleld 
note  and  mortgage,  and  the  plaintiff  except- 
ed to  the  action  of  the  court  In  both  In- 
stances. 

We  think  the  court  erred  In  overmllng 
those  objections.  It  Is  clear  that  plaintiff's 
interest  and  rights  under  her  mortgage,  an- 
tedating, as  it  did,  the  Redfleld  foreclosure, 
could  not  be  affected  by  that  suit  without 
making  her  a  party  thereto.  The  statute 
of  limitations,  and  the  second  mortgagee's 
right  to  rely  upon  It  as  against  the  first 
mortgage,  cannot  be  affected  by  any  agree- 
ment or  act  by  or  between  the  mortgagor 
and  first  mor^agee  to  which  the  second 
mortgagee  Is  not  a  party.  This  is  clearly 
illustrated,  and  tiie  authorities  very  folly 
cited.  In  Brandenstein  v.  Johnson  (Cal.)  73 
Fac.  744.  And  the  principle  of  that  case 
applies  here.  Redfleld  has  never  foreclosed 
his  mortgage  as  against  Fiiates,  and  Frates 
has  the  right  to  treat  the  case  as  If  no  fore- 
closure of  the  flrst  mortgage  had  ever  been 
had.  This  is  so  laid  down  In  Falconer  v. 
Cochran,  68  Minn.  405,  71  N.  W.  386-a 
case  exactly  similar  to  the  one  before  us 
In  this  Minnesota  case  a  mechanic's  lien 
had  been  foreclosed,  and,  though  a  mort- 
gagee of  the  property  was  made  a  party 
to  that  foreclosure  suit  no  Jurisdiction  of 
the  person  of  said  mortgagee  was  obtained; 
and  It  was  held  that  the  commencement 
of  the  action  to  foreclose  the  mechanic's 
lien  against  the  owner  of  the  property  did 
not  preserve  the  lien  as  against  other  lien- 
holders  or  Incumbrancers,  of  whom  no  ]u- 
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risdlctlcm  had  beeo  obtaloed  beyond  tbe 
statutory  period  for  bringing  gucli  an  action, 
and  that,  In  a  suit  on  the  mortgage  In  such 
a  case,  the  mechanic's  lien  being  barred  by 
the  statute,  the  interest  of  the  plaintiff  im- 
der  his  mortgage  was  prior  and  superior  to 
the  interest  of  the  lieuholder,  and  the  latter, 
aa  well  as  the  mortgagor,  was  properly 
foreclosed  by  the  trial  court  of  all  right,  es- 
tate, or  lien  in  or  to  the  premises,  except 
the  usual  right  of  redemption.  All  that  was 
left  to  tbe  llenholder  was  to  stand  in  the 
shoes  of  the  mortgagor,  whose  rights  he 
bad  acquired  by  foreclosing  his  mechanic's 
lien,  and  redeem  from  the  mortgage,  against 
which  his  prior  claims  were  barred  by  the 
statute  of  limitations.  The  appellant  here 
not  being  bound  by  the  Judgment  in  the 
foreclosure  of  the  prior  mortgage  to  which 
she  was  not  a  party,  and  the  prior  note 
and  mortgage  being  barred  by  the  statute 
of  limitations  at  the  time  they  were  first  set 
up  in  the  answer  of  the  foreclosure  case  of 
tbe  second  mortgage,  plaintiff's  objection 
upon  that  ground  to  their  introduction  In 
evidence  should  bare  been  sustained,  and 
tbe  overruling  of  that  objection  was  fatal 
error. 

Respondent  cites  and  relies  npon  the  case 
of  Carpentler  v.  Brenham,  40  Cal.  221,  td 
sustain  the  action  of  the  lower  court.  It 
Is  not  held  in  that  case  that  the  second 
mortgagee  cannot  rely  upon  the  statute  of 
limitations  as  against  tbe  prior  mortgage, 
but,  on  the  contrary,  the  right  of  the  second 
mortgagee  to  avail  himself  of  the  statute 
as  against  the  first  mortgagee  is  expressly 
recognlEOd,  for  the  opinion  says;  "If  the 
mortgage  to  Moss  had  not  been  foreclosed, 
and  bad  remained  a  valid,  subsisting,  and 
tinsatisfled  lien  upon  the  mortgaged  prem- 
ises. It  would,  of  course,  have  been  entitled 
to  priority  over  tbe  Junior  mortgage,  so  long 
as  It  was  not  barred  by  the  statute  of  limi- 
tations." It  would  seem  from  the  statement 
of  the  facts  In  this  Oarpentler  Case  that 
the  statute  of  limitations  was  available  to 
the  plaintiff,  who  was  seeking  to  foreclose  a 
second  mortgage  as  against  the  first  mort- 
gage, which  had  been  foreclosed  withont 
making  the  second  mortgagee  a  party.  But 
the  court  does  not  In  terms  say  whether  the 
plaintiff  had  a  right  to  rely  on  the  statute 
of  limitations  as  against  the  first  mortgage. 
Indeed,  in  its  discussion  of  tbe  doctrines 
of  merger  and  subrogation  as  applicable  to 
tbe  case.  It  seems  to  have  lost  sight  of  the 
statute  of  limitations  and  its  applicability 
to  tbe  facts.  If  the  cotut  meant  to  bold 
that  plaintiff  could  not  avail  herself  of  the 
statute  of  limitations  as  against  the  first 
mortgage  by  reason  of  the  foreclosure  of 
the  first  mortgage,  we  are  inclined  to  distrust 
the  logic  of  that  opinion.  It  was  clear  on 
the  facts  of  the  case  that  more  than  four 
years  had  elapsed  after  the  Judgment  of 
foreclosure  on  the  first  mortgage  before  the 
suit  on  the  second  mortgage  was  begun,  and 


that  at  the  beginning  of  tbe  latter  suit  tbe 
time  limited  by  law  for  suing  on  tbe  first 
mortgage  bad  fully  elapsed.  If  tbe  first 
action  had  never  been  brought,  the  plain- 
tlfTs  right  to  interpose  the  statute  was  clear. 
How  that  right  could  be  taken  away  by  a 
suit  to  which  the  latter  plaintiff  was  not 
a  party,  and  which  (quoting  from  the  opin- 
ion) "does  not  affect  the  rights  of  the  lat- 
ter," we  cannot  understand.  Therefore  tbe 
case  affords  us  no  light  on  the  question  of 
tbe  statute  of  limitations,  as  it  presents  it- 
self bA  the  case  at  bar.  The  trial  Judge  In 
that  case  seems  to  have  overlooked  one  of 
the  Important  rights  of  the  second  mort- 
gagee, for.  In  the  quotation  from  his  opin- 
ion contained  in  the  case,  in  stating  the 
rights  of  the  second  mortgagee,  be  says  noth- 
ing of  bis  right  to  have  tbe  statute  of  lim- 
itations continue  to  run  in  his  behalf  against 
the  first  mortgage,  notwithstanding  the  com- 
mencement of  the  suit  and  the  Judgment 
following  it.  Certainly,  if  the  second  mort- 
gagee has  the  right  to  Interpose  the  statute 
as  against  the  first  mortgage  when  it  has 
run,  and  the  period  of  limitations  has  ex- 
pired, he  also  at  ev«y  stage  Is  entitled  to- 
have  the  statute  continue  to  run  in  his  be- 
half; and  this  right  cannot  l>e  cnt  off  mid- 
way by  the  commencement  of  an  action' 
against  some  person  other  than  the  second 
mortgagee,  because,  as  Is  expressly  stated 
in  tbe  opinion,  his  rights  cannot  be  affected 
by  a  suit  to  which  he  Is  not  a  party. 
We  advise  that  tbe  Judgment  be  reversed. 

For  tbe  reasons  given  In  the  foregoing 
opinion,  the  judgment  appealed  from  la  re- 
versed: BBATTY,  C.  J.;  McFARLAND,  X; 
HENSHAW,  J.;  ANGBLLOTTI,  J.;  VAN 
DYKE,  J.;   SHAW,  3. 


144  Cat.  Ul 
PEOPLE  V.  BUIZ.    (Cr.  1,080.) 
(Supreme  Court  of  California.    July  27,  1904.) 

OKAIf D  I.AKGSirr  —  IirSTBUCTIOVS  —  8TA.TUTB  — 
MOTION  FOB  RKW  TBIAIr— AUTHENTICATION— 
8DPBEME  COUBT  BUIX— APPEAL— MOTION  IN 
ABBE8T— VEBDICT. 

1.  No  appeal  lies  from  an  order  denying  a 
motion  in  arrest  of  jadgment  in  a  criminal  case. 

2.  No  appeal  Ilea  from  the  verdict  in  a  crim- 
inal case. 

3.  Where  a  motion  for  a  new  trial  is  merel.v 
printed  in  the  transcript,  and  stated  to  have 
been  denied  and  exception  taken,  bnt  such  mat- 
ters are  not  incorporated  in  the  bill  of  excep- 
tions as  required  by  Sup.  Gt  Rule  29  (64  Pae. 
xii),  no  question  arising  on  the  motion  for  new 
trial  is  reviewable  on  appeal. 

4.  In  a  prosecution  for  grtjid  larceny,  oon- 
Bisting  in  the  alleged  stealine  of  calves,  an  in- 
Btructlon  defining  grand  larceny  in  the  language 
of  Pen.  0>de,  $  487,  as  "when  the  property  tak- 
en is  of  a  value  exceeding  fifty  dollars;  when 
the  property  taken  is  from  the  person  of  anoth- 
er ;  when  tne  property  taken  is  a  bicycle,  horse, 
mare,  gelding,  cow,  steer,  bull,  calt,  mule,  jack 
or  jenny" — is  not  misleading. 


\  1.  See  Criminal  I«w,  ToL  U,  Cant.  Die.  { lUL 
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5.  In  a  prosecntion  for  grand  larceny,  consist- 
ing in  tlie  alleged  stealing  of  calves,  an  instruc- 
tion that  the  jury  could  convict  defendant  only 
if  they  believed  from  the  evidence,  beyond  a  rea- 
sonable doubt,  that  he  had  stolen  the  calves  as 
alleged  in  the  information,  or  aided  and  abetted 
therein,  was  not  erroneous  In  the  use  of  the 
words  "aided  and  abetted,"  because  one  who  aids 
and  abets  is  a  principal. 

6.  In  a  prosecution  for  grand  larceny,  error 
cannot  be  predicated  of  the  refusal  of  the  court 
to  Instruct,  in  the  language  of  Code  Civ.  Proc. 
{  2061,  subd.  1,  that  the  testimony  of  an  ac- 
complice ought  to  be  viewed  with  distrust,  and 
the  evidence  of  the  oral  admission  of  the  party 
with  caution. 

Beatty,  0.  J,,  dissenting. 

In  Bank.  Appeal  from  Superior  Court,  Los 
Angelea  County;    B.   N.    Smith,  Judge. 

Jose  Ruiz  was  convicted  of  grand  larceny, 
and  appeals.    Affirmed. 

F.  W.  AUender,  for  appellant.  T7.  S. 
Webb,  Atty.  Gen.,  and  J.  C.  Daly,  Dep.  Atty. 
Gen.,  for  the  People. 

VAN  DYKE,  J.  Defendant  was  Informed 
against  by  the  district  attorney  of  Los  An- 
geles county  for  the  crime  of  grand  larceny. 
In  stealing  two  calves.  He  was  convicted 
and  sentenced  to  Imprisonment  for  six  years. 
The  notice  of  appeal  states  that  the  appeal 
Is  taken  from  the  judgment,  from  an  order 
denying  a  new  trial,  from  a  motion  in  arrest 
of  Judgment,  and  from  the  verdict.  No  ap- 
peal lies  from  the  last  two  mentioned,  and 
the  bill  of  exceptions  falls  to  show  what,  if 
any,  action  was  taken  by  the  court  on  the 
motion  for  a  ■  new  trial.  There  Is  printed 
in  the  transcript  what  purports  to  be  a  "mo- 
tion for  a  new  trial."  which,  it  was  stated, 
was  denied,  and  an  exception  taken,  but 
these  matters  are  not  authenticated  in  the 
bill  of  exceptions  as  required  by  rale  29  of 
this  court  (04  Pac.  xli). 

Plaintiff's  attorney.  In  bis  brief,  urges  two 
points  In  support  of  the  appeal:  1.  That  one 
of  the  instructions  of  the  court  was  In  the 
'  language  of  Pen.  Code,  {  487,  defining  "grand 
larceny,"  to  wit;  "Grand  larceny  is  larceny 
committed  In  either  of  the  following  cases: 
When  the  property  taken  is  of  a  value  ex- 
ceeding fifty  dollars;  when  the  property  tak- 
en is  from  the  person  of  another;  when  the 
property  taken  la  a  bicycle,  horse,  mare, 
gelding,  cow,  steer,  bull,  calf,  mule,  Jack  or 
Jenny."  It  Is  claimed  by  appellant  that  por- 
tions of  the  section  quoted  were  Inapplica- 
ble, confusing,  and  misleading.  There  may 
be  exceptional  cases  where  it  would  be  inap- 
plicable or  misleading  to  give  an  instruction 
in  the  language  of  the  Code  definition  of  a 
crime,  but  ordinarily  It  Is  proper  to  do  so; 
and  In  the  case  at  bar  It  cannot  be  said 
that  the  definition  of  "grand  larceny,"  as 
given  in  the  instruction  of  the  court,  was 
erroneous  or  injurious  to  the  defendant  In 
the  Instruction  the  Jury  were  told  that  they 
could  convict  the  defendant  only  if  they  be- 
lieved from  the  evidence,  beyond  a  reasona- 
ble doubt,  that  be  had  done  the  specific  thing 


charged,  to  wit,  that  he  had  stolen  the  calves 
as  alleged  In  the  information;  and  there  was 
no  error  In  using  the  words  "or  aided  and 
abetted,"  for  the  reason  that  one  who  aids 
and  abets  is  a  principal.  People  v.  Riley, 
65  Cal.  107,  3  Pac.  413;  People  t.  Holmes, 
126  Cal.  462,  58  Pac.  917. 

2.  It  Is  contended  further  on  the  part  of 
the  appellant  that  the  court  erred  in  refusing 
to  give  the  offered  Instruction  as  follows: 
"You  are  Instructed  that  the  testimony  of 
an  accomplice  ought  to  be  viewed  with  dis- 
trust, and  the  evidence  of  the  oral  admissions 
of  a  party  vrlth  caution."  The  Instruction 
offered  Is  In  the  language  of  section  2061. 
subd.  4,  Code  Civ.  Proc,  but  It  was  definitely 
held  In  People  v.  Wardrip,  141  Cal.  229,  74 
Pac.  744,  that  a  refusal  to  give  such  an 
Instruction  Is  not  error. 

The  Judgment  and  order  are  affirmed. 

We  concur:  ANGELLOTTI,  J.;  McFAR- 
LAND,  J.;    SHAW,  J.;   LORIGAN,  J. 

BEATTY,  C.J.  I  dissent  Section  2061  of 
the  Code  of  Civil  Procedure  provides:  "The 
Jury,  subject  to  the  control  of  the  court,  in 
the  cases  specified  In  this  Code,  are  the 
Judges  of  the  effect  and  value  of  evidence  ad- 
dressed to  them,  except  when  It  is  declared 
to  be  conclusive.  They  are,  however,  to  be 
Instructed  by  the  court  on  all  proper  occa- 
sions: (1)  That  their  power  of  Judging  of 
the  effect  of  evidence  is  not  arbitrary,  bat 
to  be  exercised  with  legal  discretion,  and  in 
subordination  to  the  rules  of  evidence;  (2) 
that  they  are  not  bound  to  decide  In  con- 
formity with  the  declarations  of  any  number 
of  witnesses,  which  do  not  produce  conviction 
In  their  minds,  against  a  less  number  or 
against  a  presumption  or  other  evidence  satis- 
fying their  minds:  (3)  that  a  witness  false 
In  one  part  of  his  testimony  is  to  be  distrust- 
ed in  others;  (4)  that  the  testimony  of  an 
accomplice  ought  to  be  viewed  with  distrust, 
and  the  evidence  of  the  oral  admissions  of  a 
party  with  caution;  (6)  that  In  civil  cases 
the  affirmative  of  the  Issue  must  be  proved, 
and  when  the  evidence  is  contradictory 
the  decision  must  be  made  according  to  the 
preponderance  of  evidence;  that  In  criminal 
cases  guilt  must  be  established  beyond  a  rea- 
sonable doubt;  (6)  that  evidence  Is  to  be  esti- 
mated  not  only  by  Its  own  Intrinsic  weight, 
but  also  according  to  the  evidence  which  it 
Is  in  the  power  of  one  side  to  produce,  and 
of  the  other  to  contradict;  and,  therefore, 
(7)  that  If  weaker  and  less  satisfactory  evi- 
dence Is  offered,  when  It  appears  that  stron- 
ger and  more  satisfactory  was  witbin  the 
power  of  the  party,  the  evidence  offered 
should  be  viewed  with  distrust" 

The  trial  of  this  case  was  a  proi)er  occa- 
sion, if  there  Is  ever  a  proper  occasion,  to 
give  the  Instruction  specified  in  subdivision 
4  of  this  section.  There  was  evidence  of 
verbal  statements  and  admissions  of  the  de- 
fendant Introduced  against  him,  and  bis  co- 
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defendant,  who  had  pleaded  guilty,  testified 
against  him.  The  trial  judge,  howerer,  re- 
fused the  instruction,  and  the  ruling  is  sus- 
tained on  the  authority  of  People  v.  Wardrip, 
141  Cal.  229,  74  Pac.  744.  I  concurred  in 
that  decision,  but  have  since  become  convin- 
ced that  it  was  erroneous,  and  in  subsequent 
cases  have  so  stated.  People  y.  Buckley 
(CJal.)  77  Pac.  169;  People  v.  Moran  (Cal.) 
77  Pac.  777.  The  Wardrip  Case  and  the  cases 
In  which  it  has  been  followed  upon  this 
point  leave  It  uncertain  whether  the  refusal 
of  this  instruction  Is  sustained  upon  the 
ground  that  section  2061,  supra,  is  unconsti- 
tutional, or  upon  the  ground  that,  being 
constitutional,  the  injunction  It  lays  upon 
the  court  may  be  observed  or  disregarded  at 
its  pleasure.  Whichever  may  be  the  ground 
of  the  decision  I  dissent  from  It.  The  law. 
In  my  opinion,  Is  constitutional,  and,  if  so, 
ought  to  be  obeyed. 

It  is  important,  also,  In  my  opinion,  that 
the  position  of  the  court  upon  the  constitu- 
tionality of  the  section  should  be  clearly  de- 
fined, for.  If  it  violates  the  Constitution  to 
give  clause  4,  is  it  not  equally  a  violation  of 
the  Constitution  to  give  clause  3?  If  clause 
4  Is  unconstitutional,  which  of  the  other 
six  clauses  is  not  unconstitutional?  And 
what  is  to  be  done  with  a  criminal  case  in 
which  one  is  given  and  another  is  refused, 
when  the  one  given  operates  against  the 
defendant?  Sui^ose  a  witness  for  defendant 
has  been  contradicted  on  some  point,  and 
clause  3  is  given  at  request  of  the  prosecu- 
tion, or  by  the  court  of  its  own  motion, 
while  the  request  of  defendant  for  clause  4 
la  denied.  If  we  are  going  upon  the  ground 
that  the  law  Is  unconstitutional,  that  Judg- 
ment must  be  reversed;  and,  if  we  are  go- 
ing upon  the  ground  that  the  section  in  ques- 
tion contains  mere  commonplaces,  can  it  be 
said  that  the  defendant  has  been  fairly 
tried,  when  the  court  has  used  even  a  com- 
monplace argument  against  him,  and  has 
at  the  same  time  refused  to  state  the  com- 
monplace argument  in  his  favor?  Such  a 
course  would  hardly  commend  itself  to  any 
one  as  an  example  of  fairness.  In  conclu- 
sion, on  this  point,  I  take  occasion  to  restate 
the  ground  upon  which  I  hold  clause  4  to 
be  constitutional.  The  Legislature  has  the 
undoubted  power  to  declare  what  shall  not 
be  competent  evidence.  In  the  exercise  of 
this  power,  it  might  have  excluded  abso- 
lutely the  evidence  of  an  accomplice,  or  the 
evidence  of  verbal  admissions  of  a  party. 
Having  the  power  to  exclude  altogether,  it 
has  the  power  to  admit  subject  to  con- 
ditions or  qualifications ;  and  clause  4  mere- 
ly states  the  qualification  subject  to  which 
this  kind  of  testimony  is  admissible — the 
condition  upon  which  it  is  allowed  to  go  to 
the  Jury  at  all.  Parties  are  granted  the 
benefit  of  a  certain  kind  of  evidence,  when 
that  benefit  might  have  been  wholly  denied; 
and  the  principle  is  universal  that  the  power 
to  grant  or  withhold  implies  the  right  to  an- 


nex any  conditions  to  the  grant  which  to 
the  granting  power  may  seem  desirable.  I 
think  the  refusal  of  this  instruction  was  er- 
ror, and  material  error. 

It  Is  a  mistake  in  the  opinion,  also  (though 
an  immaterial  one  in  this  case),  to  say  or  Im- 
ply that  our  rule  29  requires  the  action  of 
the  court  (64  Pac.  xli)  upon  a  motion  for  a 
new  trial  to  be  shown  by  a  bill  of  exceptions. 
The  rule  relates  in  terms  and  intention  only 
to  the  evidence  and  the  papers  (files,  etc.) 
upon  which  a  motion  is  made.  If  the  order 
I  which  follows  Is  an  appealable  order,  there 
:  is  certainly  nothing  in  the  rule  which  pre- 
vents us  from  considering  it  on  direct  appeal 
when  it  comes  In  the  form  of  a  certified 
copy  of  the  minutes  of  the  court  An  order 
denying  a  new  trial  in  a  criminal  cause  Is 
appealable.  The  order  exists  only  in  the 
form  of  an  entry  in  the  minutes,  and  a  cer- 
tified copy  of  that  entry  is  all  that  is  neces- 
sary to  Inform  us  of  the  action  of  the  court 
upon  the  motion.  It  makes  no  material  dif- 
ference, however,  in  this  case,  whether  we 
review  the  evidence  or  not,  for  the  same 
result  follows  in  either  case;  the  evidence 
being  clearly  snlBcient  in  law  to  support 
the  verdict  Whether  the  same  verdict  would 
have  been  returned  if  the  Jury  bad  been 
properly  instructed  la  another  question. 

For  the  error  in  refusing  the  instructions 
commented  on  in  the  opinion  of  the  court 
I  think  the  judgment  should  be  reversed. 


7  Cal.  Unnp.  IW 
WARHEN  V.  McGOWAN.    (S.  P.  4.035;) 
(Supreme  Court  of  California.    July  28,  1904.) 

APPEALr— niSmSSAI. — DBLAT. 

1.  An  appeal  will  be  dismissed ;  it  having  been 
perfected  and  the  bill  of  exceptions  settled  and 
filed  in  the  clerk's  office  for  eight  months,  said 
clerk  not  having  been  requested  to  certify  to 
the  correctness  of  any  transcript  on  appeal,  no 
such  transcript  having  been  filed  in  the  Supreme 
Court,  and  no  extension  of  time  to  file  it  hav- 
ing been  granted. 

In  Bank.  Appeal  from  Superior  Court 
City  and  County  of  San  Francisco;  Thomas 
F.  Oraham,  Judge. 

Action  by  F.  M.  Warren  against  James  P. 
McGowan.  From  an  order  setting  aside  a 
judgment  for  plaintiff,  he  appeals.  Dis- 
missed. 

Rlgby  &  Rigby  and  Wal.  J.  Tuska,  for  ap- 
pellant Eugene  D.  Sullivan  and  Thomas  P. 
Boyd,  for  respondent 

PER  CURIAM.  This  is  a  motion  to  dis- 
miss an  appeal  taken  from  an  order  made 
by  the  superior  court  vacating  and  setting 
aside  a  Judgment  that  had  been  rendered  in 
favor  of  plaintiff.  From  the  afl3davlts  and 
the  certificate  of  the  clerk  It  appears  that  the 
appeal  was  perfected  on  the  3d  day  of  De- 
cember, 1903,  and  that  the  bill  of  exceptions 
to  be  used  on  said  appeal  was  settled  by  the 
judge  who  made  the  order  on  the  11th  day  of 
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December,  1903,  and  on  the  same  day  filed 
In  the  office  of  said  clerk.  It  further  ap- 
pears from  the  certificate  of  the  clerk  that 
said  clerk  has  never  been  requested  to  certify 
to  the  correctness  of  any  transcript  on  appeal, 
and  no  such  transcript  has  been  filed  In  this 
court  It  further  appears  that  no  extension 
of  time  to  file  such  transcript  has  been 
granted. 
It  is  ordered  that  the  appeal  be  dismissed. 


W  Cal.  387 

WARREN  ▼.  SUPERIOR  COURT  OF  CITY 

AKD  COUNTY  OF  SAN  FRANCISCO 

et  al.    (S.  F.  8,787.) 

(Supreme  Court  of  California.    July  28,  1901) 

CEBTIOBABI~DXI.AT    IN    PBOSECOTION— DISIOS- 
SiX,. 

1.  A  writ  of  certiorari  will  not  be  dismiaeed  on 
the  ground  of  negligent  delay  of  petitioner  in 
prosecuting  it ;  he  having  promptly  conformed 
to  tlie  views  expressed  in  an  opinion  filed  In  an- 
other case,  though  after  the  hearing,  that  it 
.  was  petitioner's  duty  to  see  that  the  return  was 
made;  the  question  as  to  the  proper  practice 
having  theretofore  been  an  open  one ;  and  there 
being  nothing  to  mdicate  that  he  is  not  prosecut- 
ing the  proceeding  in  good  faith. 

In  Bank.  Certiorari  by  F.  M.  Warren 
against  the  superior  court  of  the  city  and 
county  of  San  Francisco  and  Thomas  F. 
Graham,  judge.  Heard  on  motion  to  dis- 
miss.   Denied. 

Blgby  &  Rlgby  and  Wal.  J.  Tuska,  tot 
petitioner.  Eugene  D.  Sullivan  and  Thomas 
P.  Boyd,  for  resi>ondent8. 

-  ANOELLOTTI,  J.    Tbl»  is  a  motion  to 

dismiss  a  writ  of  certiorari  heretofore  Issued 
.  from  this  court,  on  the  ground  that  the 
petitioner  has  not  prosecuted  the  same  with 
reasonable  or  any  diligence.  The  writ  was 
Issued  on  the  8th  day  of  December,  1903, 
and  commanded  respondent  to  certify  and 
send  to  this  court  a  transcript  of  the  record 
and  proceedings  In  a  certain  cause  pending 
In  the  superior  court  of  the  dty  and  county 
of  San  Francisco.  It  was  served  upon  the 
Judge  of  said  court  on  the  9tb  day  of  De- 
cember, 1903.  At  the  time  of  the  giving  of 
the  notice  of  this  motion,  April  21,  1904, 
and  at  the  time  of  the  hearing  of  said  mo- 
tion, May  2,  1904,  no  return  had  been  made 
to  said  writ;  and  it  appears  that  no  re- 
quest had  been  made  by  petitioner  of  the 
clerk  of  said  court  that  he  make  any  return, 
and  that  no  step  had  been  taken  to  enforce 
the  making  and  forwarding  of  the  same. 
The  position  of  petitioner,  as  shown  by  his 
argument  on  the  bearing  of  this  motion,  was 
that,  the  writ  having  been  served  upon  the 
respondent,  he  (petitioner)  had  no  further 
duty  to  perform  In  the  matter  of  procur- 
ing the  certification  of  the  record  to  this 
court 

Since  the  hearing  of  this  motion,  this 
court  has  decided,  In  the  case  of.  The  I  X 
L  Lime  Co.  V.  The  Superior  Court  (Cal.)  76 


Pac.  973,  that  It  to  Incumbent  upon  the 
prosecutor  of  a  'writ  of  certiorari,  rather 
than  the  party  adverse  to  him,  to  see  that 
the  return  Is  made,  to  use  due  diligence  In 
having  the  same  made,  and  to  pay  to  the 
officer  required  to  make  the  return  any 
fees  that  may  be  provided  by  law  for  fur- 
nishing the  copies  of  the  papers  and  records 
and  the  making  of  the  certificate.  It  was 
further  stated  in  the  opinion  In  that  case 
that  the  authorities  are  to  the  effect  that 
such  a  proceeding  should  be  dismissed  if 
the  petitioner  falls  to  use  diligence  In  tiie 
prosecution  thereof.  Following  the  views 
expressed  in  that  opinion,  petitioner  has. 
since  the  submission  of  this  motion,  caused 
to  be  filed  in  this  court  a  certified  transcript 
of  the  record  of  the  superior  court  As, 
prior  to  the  decision  above  dted,  the  ques- 
tion as  to  the  proper  practice  in  the  matter 
of  procuring  the  certification  of  the  record 
on  certiorari  was  an  open  one,  concerning 
which  there  was  apparently  much  differ- 
ence of  opinion,  and  as  there  is  nothing  to 
indicate  that  petitioner  Is  not  prosecuting 
this  proceeding  In  good  faith,  and  as  he 
promptly  conformed  to  the  views  of  this 
court  as  expressed  in  such  decision,  by  caus- 
ing the  record  to  be  certified  and  filed  here- 
in, we  are  not  disposed  to  hold  that  he  has 
been  guilty  of  such  negligence  as  should  pre- 
clude his  being  heard  on  the  merits  of  his 
application. 
The  motion  to  dismiss  the  writ  is  denied. 

We  concur:  BBATTY,  C.  J.;  VAN  DYKE. 
J.;  SHAW,  J.;  McPARLAND,  J.;  LOHI- 
GAN,  J.;    HBNSHAW,  J. 


t4«  CM.  St 

MULCAHY  ▼.  HIBERNIA  SAVINGS  & 
LOAN  SOC.  et  al.    (S.  F.  2,454.) 

(Supreme  Court  of  (klifomia.    July  25,  1904.) 

BANKS— SXSKBVB—ACnOR  TO  COICPH.  DISTM- 
BDTtOR  —  COMPLAINT  —  NECESSABT  AJXEOA- 
TI0N8  —  BUFFIOIKNOT  —  BTATPTB  —  INSTKUC- 
TION. 

1.  St  1862,  p.  200,  c.  187,  I  11,  providing 
that  banking  corporations  having  no  capital 
stock  shall  retain  on  each  dividend  day  at  least 
5  per  cent,  of  the  net  profits  of  the  corporatiaB, 
to  constitute  a  reserve  fund,  to  be  used  in  pay- 
ing any  of  the  losses  which  the  corporation  may 
sustain,  and  that  the  corporation  may  provide 
by  its  by-laws  for  the  disposal  of  any  excess  in 
the  reserve  fund  over  $100,000,  and  the  final 
disposal  upon  the  dissolution  of  the  corporation 
of  the  reserve  fund  or  remainder  thereof  after 
payment  of  losses,  does  not  prevent  a  corpora- 
tion from  creating  a  reserve  fund  in  excess  of 
$100,000. 

2.  Where  a  discretion,  unrestrained  by  the 
charter  or  hy-laws  or  the  statute  creating  a 
banking  corporation,  is  lodged  in  its  board  of 
directors  as  to  the  maximum  of  its  reserve  fond. 
the  courts  wiU  not  attempt  to  control  the  acts 
of  the  corporation,  unless  its  proceeding  are 
unfair,  or  the  officers  act  wantonly  and  m  bad 
faith,  or  in  disregard  of  the  rights  of  the  mem- 
bers relative  to  the  fund. 

3.  In  a  suit  to  compel  a  banking  corporation 
to  distribute  pa^  of  its  reserve  fund,  the  maxi- 
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mnm  amoont  of  which  la  lodged  In  the  diacretion 
of  its  directors,  an  averment  in  the  complaint 
that  the  directors  acted  in  bad  faith  In  endeav- 
oring to  exclude  the  plaintiff  as  a  member  of 
the  corporation  has  no  bearing  on  an;  question 
as  to  the  reserve  fund. 

4.  In  a  suit  to  compel  a  banking  corporation 
to  distribute  part  of  its  reserve  fund,  the  max- 
imum amount  of  which  is  in  the  discretion  of 
its  directors,  the  court  cannot  interfere  with  the 
disvetion  of  directors,  and  compel  a  distribu- 
tion, Id  the  absence  of  a  showing  that,  in  vio- 
lation of  plaintiiTs  rights,  the  directors  had  re- 
JFosed  to  declare  dividends  to  which  he  was  en- 
titled, without  just  reason,  and  notwithstand- 
ing thev  had  in  their  hands  ample  funds  which 
should  oe  devoted  to  that  purpose. 

6.  Where,  under  a  statute  creating  a  bank- 
ing corporation,  the  minimum  amount  of  reserve 
fond  to  be  accumulated  by  it  is  $100000,  and 
the  maximum  is  lodged  in  the  discretion  of  the 
board  of  directors,  the  accumulation  of  a  re- 
serve of  $2,500,000  does  not  of  itself  render  the 
accamulation  frandnlent. 

6b  In  a  suit  to  compel  a  banking  corporation 
to  distribute  part  of  its  reserve  fund,  an  aver- 
ment in  the  complaint  that  the  directors  refused 
to  direct  die  surplns  distributed,  for  the  pur- 
pose of  appropriating  and  dividing  it  among 
themselves  on  ue  dissolution  of  the  corporation, 
is  a  mere  conclusion  of  the  pleader,  and  does  not 
constitute  an  allegation  of  fraud;  no  facts  be* 
ing  stated  on  whioi  to  predicate  the  averment. 

7.  In  a  suit  to  compel  a  distribution  of  the  re- 
serve fund  of  a  banking  corporation,  an  aver- 
ment in  the  complaint  that  it  was  unnecessary 
for  the  corporation  to  keep  In  the  reserve  fond 
an  amount  si>ecified  as  that  kept  by  the  cor- 
poration, because  it  was  not  indebted  to  any 
one  except  its  depositors,  and  had  no  unpaid 
losses  in  its  business,  and  because  no  txtnking 
corporation  in  the  state  carried  a  reserve  of  the 
siae  carried  by  defendant,  is  a  mere  conclusion 
of  the  pleader,  in  the  absence  of  a  statement  of 
the  amount  of  the  indebtedness  of  the  corpora- 
tion to  its  depositors. 

In  Bank.  Appeal  from  Superior  Court, 
City  and  County  of  Baa  Francisco ;  Frank  H. 
Dunne,  Judge. 

Suit  by  J.  W.  Mnlcaby  agralnst  the  Hibemla 
Savings  &  Loan  Society  and  others.  From  a 
judgment  for  defendants,  plaintiff  appeals. 
AfBrmedL 

Wm.  T.  Baggett,  for  appellant.  Tobln  & 
Tobln,  Garber,  Creswell  &  Garber,  and  T.  L 
Bergin  (J.  J.  Dwyer,  of  counsel),  for  respond- 
ents. 

LORIGAN,  J.  Plaintiff,  {n  tals  own  behalf, 
and  on  behalf  of  others  similarly  situated,  al- 
leging that  he  and  they  are  members  of  said 
society,  brings  this  action  to  compel  the  dis- 
tribution of  a  portion  of  tbe  reserve  fund  of 
said  society  among  Its  members.  It  Is  al- 
leged that  said  fond  amounts  to  $2,500,000, 
and  plaintiff  seeks  to  have  all  but  $750,000 
thereof  so  distributed.  Defendants  demur- 
red to  said  complaint  on  various  grounds, 
many  of  which  were  sustained,  and,  plaintiff 
declining  to  amend,  a  judgment  dismissing 
the  action  was  entered.  From  this  judgment 
be  appeals. 

One  of  the  grounds  upon  which  the  de- 
murrer was  sustained  (though  sustained  upon 
many  others)  was  that  the  complaint  did  not 

n  <.  See  Fraud,  vol.  23,  Cent  Die.  I  87:  Plaadinf, 
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state  a  cause  of  action.  In  that  regard  it 
was  urged  in  tbe  court  below,  as  It  is  Insisted 
on  here,  that,  for  several  reasons,  said  com- 
plaint is  vulnerable  in  this  respect,  but  par- 
ticularly 80  because  the  facts  therein  stated 
do  not  show  that  plaintiff  is  a  member  of  said 
society,  or  entitled  to  participate  in  said  re- 
serve fund,  and,  further,  assuming  that  the 
complaint  does  show  that  he  was  a  member, 
and  that  he  would  ultimately  be  entitled  to 
partic^ate,  still  there  is  an  absence  of  those 
essential  allegations  which  must  appear  in 
order  to  show  that  be  is  entitled  to  have  a 
present  distribution  made  by  the  society  of 
any  part  of  said  reserve  fund.  As  we  are 
satisfied  that  the  demurrer  was  at  least  prop- 
erly sustained  for  this  last  reason,  it  will  be 
unnecessary  to  dispose  of  any  other  of  the 
various  points  raised,  or  to  determine  wheth- 
er tbe  complaint  sufficiently  shows  that  plain- 
tiff Is  a  member  of  said  society,  because,  as- 
suming that  it  does,  nevertheless  It  falls  to 
show  sufficient  grounds  for  any  judicial  In- 
terference with  the  action  of  the  board  of 
directors  of  said  society  relative  to  this  fund. 
In  order  to  properly  point  out  their  insuffi- 
ciency in  tms  respect,  it  is  necessary  to  set 
forth  the  allegations  of  the  complaint  on  that 
subject,  which  are  as  follows:  "Plaintiff  fur- 
ther avers  that  the  directors  of  the  defendant 
corporation  have  retained  an  amount  of  mon- 
ey on  each  dividend  day  far  in  excess  of  five 
(5)  per  cent  of  the  net  profits  of  said  corpora- 
tion, to  wit,  more  than  two  mllliona  ($2,000,- 
000)  of  dollars,  and  has  placed  the  same  in  a 
reserve  fund,  and  now  retains  tlie  same  in 
the  reserve  fund  of  said  society.  And  plain- 
tiff further  avers  tliat  said  society  and  said 
defendant  directors  of  said  society  IiaTe  un- 
lawfully and  fraudulently  refused  to  make 
any  provision  whatsoever,  by  its  by-laws  or 
otherwise,  for  the  disposal  of  any  excess  In 
the  reserve  fund  of  said  society  over  one  hun- 
dred thousand  ($100,000)  dollars,  as  provided 
by  the  said  act  of  1862,  and  for  the  purpose 
and  object  of  depriving  plaintiff  and  all  oth- 
ers similarly  situated  from  participating  In 
said  earnings,  and  for  the  purpose  of  divid- 
ing the  same  among  themselves,  and  appro- 
priating the  same  to  their  own  use,  upon  the 
dissolution  of  the  corporation.  And  plaintiff 
further  avers  that  it  Is  unlawful  and  contrary 
to  the  provisions  of  the  said  act  of  1862  for 
the  said  society,  or  the  said  defendant  di- 
rectors,  thereof,  to  retain  the  said  net  earn- 
ings in  said  reserve  fund  in  an  amount  In  ex- 
cess of  one  hundred  thousand  ($100,000)  dol- 
lars; and  plaintiff  further  avers  that  it  is 
not  necessary  for  the  uses,  benefits,  or  inter- 
ests of  said  corporation,  or  for  its  financial 
standing  or  otherwise,  that  there  be  kept  in 
reserve  the  said  surplus  or  reserve  fund,  the 
enormous  sum  of  two  million  five  hundred 
thousand  ($2,500,000)  dollars,  or  any  other 
sum  in  excess  of  seven  hundred  and  fifty 
thousand  ($750,000)  dollars,  for  the  reason 
that  said  society  is  not  now  Indebted  to  any 
one  except  its  said  depositors,  and  has  not 
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made  any  unpaid  losses  In  its  business,  and 
for  the  further  reason  that  no  other  savings 
and  loan  society  or  banking  corporation  In 
this  state  carries  in  Its  reserve  fund,  for  the 
purpose  of  paying  any  losses  which  It  might 
sustain  In  pursuance  of  its  lawful  business, 
a  sura  in  excess  of  one  million  ($1,000,000) 
dollars.  And  plaintiff  further  avers  that  It  Is 
the  duty  of  said  defendant  society  and  said 
defendant  directors  of  said  corporation  to  pay 
out  to  plaintiff,  and  all  other  persons  simi- 
larly situated,  who  are  by  law  entitled  to  par- 
ticipate In  the  profits  of  said  society,  all  of 
said  moneys  now  accumulated  and  held  as  a 
reserve  fund  by  said  society,  except  the  sum 
of  seven  hundred  and  fifty  thousand  ($750,- 
000)  dollars,  and  it  Is  In  fraud  of  the  rights 
of  plaintiff  and  all  others  similarly  situated 
for  the  said  society,  and  directors  thereof,  to 
deny  and  refuse  to  make  distribution  of  the 
profits  of  said  society  as  aforesaid." 

The  original  certificate  of  Incorporation  of 
the  Hibernla  Savings  &  Loan  Society  was 
filed  In  1859,  under  the  act  of  1853  (St  1853, 
p.  87,  c.  65).  Thereafter,  In  1864,  another 
certificate  of  incorporation  was  filed  under 
the  act  of  1862  (St.  1882,  p.  200,  C.  187).  It 
Is  contended  by  appellant  that  the  certificate 
filed  In  1864  operated  simply  as  a  continu- 
ance of  the  existence  of  the  Incorporation 
formed  under  the  act  of  1853;  by  the  re- 
spondents that  It  was  the  formation  of  a  new 
and  distinct  corporation  under  the  act  of 
1862.  We  do  not  purpose  passing  upon  the 
iuerlts  of  this  contention  as  to  what  was  the 
effect  of  filing  the  new  certificate  of  Incor- 
poration under  the  act  of  1862,  but  as  both 
sides  agree  that  the  society  Is  Incorporated 
under  this  act,  either  as  a  continuing  or  as 
a  new  corporation — the  dispute  being  solely 
as  to  the  effect  of  the  certificate — ^we  refer  to 
the  act  to  particularly  call  attention  to  sec- 
tion 11  thereof,  which,  both  parties  concede, 
governs  In  the  matter  of  the  creation  of  a 
reserve  fund  by  the  society,  and  the  dispo- 
sition which  may  be  made  of  It,  Intermedi- 
ately and  ultimately.  Section  11,  referred 
to,  provides  that  any  corporation  formed  un- 
der the  act,  and  having  no  capital  stock,  shall 
retain  on  each  dividend  day  at  least  5  per 
cent,  of  the  net  profits  of  the  corporation,  to 
constitute  a  reserve  fund,  which  shall  be  in- 
vested In  the  same  manner  as  other  funds  of 
the  corporation,  and  shall  be  used  towards 
paying  any  of  the  losses  which  the  corpora- 
tion may  sustain  in  pursuance  of  its  lawful 
business,  and  that  the  corporation  may  pro- 
vide by  Its  by-laws  for  the  disposal  of  any 
excess  in  the  reserve  fund  over  $100,000,  and 
the  final  disposal  upon  the  dissolution  of  the 
corporation  of  the  reserve  fund,  or  remainder 
thereof,  after  payment  of  losses.  It  will  be 
observed  from  the  language  of  this  section 
that  the  allegation  in  that  part  of  the  com- 
plaint above  recited  which  avers  that  it  Is 
•'contrary  to  the  provisions  of  said  act  of 
1862  for  the  society  or  its  directors  •  •  • 
to  retain    •    •    •    net  earnings  in  said  re- 


'  serve  fond  in '  an  amount  in  excess  of  one 
hundred  thousand  ($100,000)  dollars"  Is  not 
correct  The  plain  provision  of  the  section— 
and  it  requires  no  critical  examination  to  dis- 
cover It — ^Is  that  the  duty  is  Imposed  upon 
the  society  of  creating  a  reserve  fund  of  at 
least  $100,000.  There  is  no  provision  that 
the  reserve  fund  shall  not  exceed  that 
amount  That  sum  is  simply  fixed  as  a  mini- 
mum of  reserve.  There  is  no  direction  that 
it  shall  not  exceed  it  No  maximum  amount 
is  specified.  The  question  as  to  what  sum  in 
excess  of  $100,000  shall  be  reserved  Is  left  by 
the  statute  entirely  to  the  discretion  of  the 
board  of  directors.  This  being  true,  the  fa- 
miliar rule  of  law  applies,  that,  where  the 
powers  of  a  board  of  directors  of  a  corpora- 
tion are  unlimited  and  unrestrained  with  ref- 
erence to  the  disposition  that  shall  be  made 
of  the  surplus  funds  of  the  corporation,  they 
are  at  liberty  to  exercise  a  very  large  discre- 
tion in  that  respect;  that  so  long  as  they 
act  in  the  exercise  of  an  honest  Judgment, 
with  honest  motives,  and  for  honest  ends, 
their  power  over  such  funds  is  absolute. 
They  have  a  right  to  act  with  regard  to  them 
as  their  best  judgment  determines  is  neces- 
sary or  Judicious,  and,  where  they  have  done 
this,  their  action  is  not  subject  to  control  by 
the  court  Particularly  Is  this  true  relative 
to  banking  corporations,  where  it  is  generally 
committed  to  the  directors  to  exercise  their 
best  Judgment  upon  a  knowledge  of  the  af- 
fairs of  the  bank,  the  requirements  of  Its 
business,  and  the  extent  of  its  liability  to  its 
depositors  and  other  creditors;  where  it  must 
devolve  upon  them  to  take  such  precautions 
and  adopt  such  measures  concerning  a  re- 
serve fund  and  Its  amount  as  will  amply  en- 
able them  to  provide  for  present  and  future 
contingencies,  and  fully  conserve  and  protect 
the  rights  of  their  depositors  by  prudently 
providing  for  prompt  payment  of  possible 
losses.  In  the  nature  of  things,  it  would  be 
practically  impossible  to  determine  in  ad- 
vance, with  any  precision  or  accuracy.  Just 
what  amount  would  be  safe  to  retain  for  such 
purpose,  and  hence  a  discretion  on  the  sub- 
ject must  necessarily  be  left  to  the  proper 
officers  of  the  corporation.  And  where  this 
discretion  is  unrestrained  by  either  the  char- 
ter or  by-laws  of  the  corporation  or  the  stat- 
utes of  the  state,  and  is  exercised  in  good 
faith,  the  courts  will  not  interfere  in  the  mat- 
ter, or  attempt  to  control  the  action  of  the 
corporation.  Excelsior  H.  &  M.  Ca  v. 
Pierce,  90  Cal.  131,  27  Pac.  44;  Reynolds  v. 
Bank  (Sup.)  39  N.  T.  Supp.  626;  McNab  v. 
McNab  &  Harlan  Mfg.  C!o.,  62  Hun,  21,  16 
N.  Y.  Supp.  448;  Williams  v.  Telegraph  Co, 
93  N.  T.  162;  Park  v.  Grant  I^ocomotlve 
Works,  40  N.  J.  Eq.  118,  3  Atl.  102.  As  Is 
said  In  Reynolds  v.  Bank,  supra:  "The  pro- 
priety of  accumulating  some  surplus  is  too 
palpable  to  require  extended  discussion. 
When  the  capital  stock  of  a  bank  is  impair- 
ed, the  deficiency  must  be  made  good  by  an 
assessment  on  the  stockholders,  and.  In  case 
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the  deficiency  Is  not  made  good  fvlthfn  sixty 
days,  proceedings  may  be  instituted  against 
It  as  In  case  of  insolvent  corporations. 
Hence,  if  snch  a  corporation  should  divide 
all  Its  profits  and  accnmulate  no  surplus,  any 
business  loss  -would  subject  it  to  the  hazard 
of  a  receivership  and  the  loss  of  Its  corporate 
Ufa.'  The  danger  Is  so  apparent  that  of  late 
years  It  baa  been  common,  on  the  formation 
of  banks  or  trust  companies,  to  pay  In  50  or 
100  per  cent.  In  addition  to  the  nominal  capi- 
tal stock,  so  that  the  corporation  may  begin 
business  with  a  surplus.  Some  banks  have 
accumulated  so  much  of  their  profits  that  the 
surplus  Is  from  10  to  30  times  the  amount  of 
the  capital  stock.  These  banks  stand  the 
highest  In  the  commercial  world.  Nor  is 
their  conduct  Illegal."  Also  In  Williams  ▼. 
Telegraph  Co.,  supra,  the  court  says:  "When 
a  corporation  has  a  surplus,  whether  a  divi- 
dend shall  be  made,  and.  If  made,  bow  much 
It  Bliall  be,  and  when  and  where  it  shall  be 
payable,  rests  in  the  fair  and  honest  discre- 
tion of  the  directors,  uncontrolled  by  the 
cotirts."  And  In  McNab  v.  McNab,  etc.,  su- 
pra, tlie  same  rule  is  announced:  "That  the 
rate  of  dividends  to  be  paid  and  the  amount 
of  surplus  to  be  retained  by  a  corporation 
must  rest  in  the  fair  and  honest  discretion 
of  the  trustees.  •  *  •  Whether  It  was 
-wise  to  accumulate  all  the  earnings,  Instead 
of  distributing  part  to.  the  stockholders  in 
dividends,  was  a  question  which  rested  in 
the  discretion  of  the  directors,  and  as  to 
-which  we  are  called  upon  to  express  no  opin- 
ion. The  plalntifC  for  some  time  seems  to 
have  sanctioned  that  course.  However,  even 
If  the  course  was  continued  against  his  oppo- 
sition, there  is  nothing  In  the  case  before  us 
-which  would  give  the  court  the  right  to  Inter- 
fere with  the  action  of  the  directors." 

T%is  Is  the  general  rule  applying  in  cases 
-where  there  Is  no  express  power  conferred  by 
the  directors  with  reference  to  the  accumu- 
lation of  a  surplus,  and  must  apply  all  the 
more  effectively  where,  as  in  the  case  at  bar, 
the  whole  matter  is  left  to  the  discretion  of 
the  directors  under  the  statute  which  con- 
stitutes the  society's  charter.  This  discre- 
tion. It  Is  true.  Is  not  an  arbitrary  one.  It 
most  be  exercised  fahrly  and  honestly,  and, 
when  It  appears  that  the  proceedings  of  the 
corporation  are  unfair;  that  Its  officers  are 
acting  wantonly  and  in  bad  faith,  or  In  dis- 
regard of  the  rights  of  the  members  of  the 
corporation  relative  to  such  reserve  fund — 
the  courts  will  intervene.  In  order  to  war- 
rant this  Intervention,  however,  there  must 
be  alleged  In  the  complaint  facts  which  show 
that  the  dhrectors  are  guilty  of  such  miscon- 
duct, and  are  improperly  divertiug  Into  a  re- 
serve fund  money  which  the  members  of  the 
corporation  are  entitled  to  have  distributed 
to  them  as  dividends,  because,  where  discre- 
tion Is  given  to  create  a  reserve  fund,  unre- 
stricted as  to  its  amount,  the  presumption 
Is  that  such  a  fund  as  the  directors  bare  re- 
served was  reserved  for  a  lawful  and  proper 
77  P.— 58 


purpose,  and  in  entire  good  -  faith.  Now, 
when  the  allegations  of  the  complaint  are  ex- 
amined, we  find  no  facts  set  forth  in  it  to 
meet  the  requirements  of  this  rule.  It  is 
true  that,  in  other  parts  of  the  complaint 
than  this  we  have  quoted,  the  pleader  has 
averred  facts  from  which  he  Insists  that  the 
directors  of  the  society  acted  in  bad  faith  In 
endeavoring  to  exclude  Uim  as  a  member. 
But  assuming  this  to  be  true,  and  that  any 
action  of  the  society  or  its  directors  in  that 
regard  was  Inoperative,  and  Ineffectual,  and 
that  plaintiff  is  a  member,  yet  this  unsuc- 
cessful effort  would  not  affect  the  question 
as  to  the  reserve  fund.  It  was  not  only  nec- 
essary for  him  to  show  that  he  was  a  mem- 
ber, which,  for  the  purpose  of  this  case  we 
have  assumed,  but,  In  addition,  it  was  neces- 
sary for  him  to  aver  and  show  that,  in  vio- 
lation of  his  rights  as  such  member,  the  di- 
rectors had  refused  or  neglected  to  declare 
dividends  to  which  he  was  entitled,  without 
legal  or  just  reason  for  so  refusing,  and  not- 
withstanding they  had  In  their  hands  ample 
funds  which  should  be  devoted  to  that  pur- 
pose. It  is  only  upon  such  a  showing  that  a 
court  can  Interfere  with  the  discretion  of  the 
directors  and  compel  a  distribution.  Now,  re- 
cvurring  to  the  quoted  allegations  of  the  com- 
plaint, which  In  reality  form  the  basis  of 
piafattlfC's  claim  that  the  directors  acted  in 
bad  faith  in  creating  this  large  reserve  fund, 
and  as  grounds  upon  which  the  court  should 
intervene  to  compel  its  distribution,  we  find 
that  such  allegations  as  are  made  consist  of 
an  erroneous  view  of  the  terms  of  the  stat- 
ute, or  of  conclusions  or  conjectures  upon  the 
part  of  the  pleader,  without  any  recital  of 
the  facts  upon  which  they  are  predicated, 
and  which  facts,  If  they  existed,  should  have 
been  set  forth,  bi  order  that  the  court  might 
Itself  determine  whether  they  sufficiently 
warranted  an  exercise  of  the  intervention  in- 
voked. 

To  particularise:  It  is  alleged  that  the  di- 
rectors have  retained  on  dividend  day  an 
amount  exceeding  6  per  cent  of  the  net  prof- 
its, to  wit,  more  than  |2,000,000,  and  placed 
it  In  this  reserve  fund;  that  the  society  and 
the  directors  thereof  have  unlawfully  and 
fraudulently  refused  to  make  provision  for 
the  disposal  of  said  reserve  fund  In  excess  of 
^100,000  by  Its  by-laws  or  otherwise,  as  pro- 
vided in  the  act  of  1862.  When  simplified, 
this  allegation  amounts  to  nothing  more  than 
a  declaration  that  no  provision  has  been 
made  to  keep  the  reserve  fund  within  $100,- 
000.  But  section  11  of  the  statute  does  not 
require  this,  and  no  interpretation  of  the 
pleader  can  change  the  tei-ms  of  the  law. 
The  section  declares  that  not  less  than  S 
per  cent,  shall  be  retained  for  a  reserve  fund, 
of  not  less  than  $100,000,  and  declares  that 
the  j^ociety  may,  when  it  exceeds  that 
amount,  provide  for  its  distribution.  There 
is  no  direction  that  more  than  6  per  cent,  of 
the  profits  shall  not  be  retained,  or  that  the 
reserve  fund  shall  not  exceed  $100,000.    As 
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to  what  the  amount  of  either  of  these  shall 
be  Is  left  entirely  to  the  discretion  of  the  dl- 
rectora  Neither  Is  the  allegation  that  no 
provision  has  been  made  In  the  by-laws  or 
otherwise  to  dispose  of  any  part  of  the  siir- 
plns  exceeding  $100,000  of  any  moment.  The 
adoption  of  a  by-law  providing  for  a  dispo- 
sition of  such  surplns  among  the  members, 
Intermediate  to  the  dissolution  of  the  corpo- 
ration, could  only  be  necessary  when  the  dis- 
cretion of  the  directors  to  bo  distribute  was 
to  be  exercised.  Until  then  there  could  be  no 
dereliction  of  duty  In  that  respect,  as  there 
would  be  no  necessity  for  Its  adoption.  And 
It  does  not  follow,  because  no  by-law  was 
passed  relative  to  the  Intermediate  disposi- 
tion of  any  amount  In  excess  of  $100,000, 
that  the  society  has  failed  to  pass  by-Iawa 
for  the  distribution  of  the  entire  sarplns 
fund  upon  dissolution  of  the  corporation, 
which  seems  to  be  the  only  positive  duty  rela- 
tive to  the  distribution  of  such  surplus  fund 
enjoined  by  the  act  under  which  the  society 
was  created.  Of  course,  the  fact  that  the 
plaintiff  charges  their  refusal  to  provide  for 
a  distribution  of  this  fund  as  "unlawfully 
and  fraudulently"  made  adds  nothing  to  the 
strength  of  the  allegation.  We  have  pointed 
out  that  there  was  nothing  unlawful  about 
it,  and  hence  It  could  not  be  fraudulent. 

It  is  alleged,  however,  in  this  connection, 
that  the  directors  refused  to  direct  such  sur- 
plus distributed,  for  the  purpose  of  appro- 
priating and  dividing  it  among  themselves 
upon  the  dissolution  of  the  corporation.  This, 
however.  Is  simply  the  opinion  of  the  pleader. 
He  states  no  facts  which  warrant  its  ex- 
pression, and  it  amounts  to  nothing  as  an  al- 
legation of  fraud.  If  they  are  not  entitled  to 
It  In  law,  they  cannot  get  It;  and.  If  it  be- 
longs to  the  members,  and  the  plaintiff  la  one 
of  them,  they  will  get  it  upon  the  final  distri- 
bution, If  an  intermediate  distribution  is  nev- 
er made,  no  matter  what  the  disposition  of 
the  directors  may  be,  or  whether  the  money 
Is  Iiept  in  a  reserve  fund  or  not 

It  is  further  averred  that  it  is  unnecessary 
for  the  uses,  benefits,  or  financial  standing  of 
said  corporation  that  there  should  be  kept 
in  the  reserve  fund  the  enormous  fund  of 
$2,500,000,  or  any  other  sum  In  excess  of 
$750,000.  But  this  also  Is  simply  a  conclu- 
sion of  the  pleader— the  expression  of  his 
opinion  upon  the  subject.  Whether  It  Is  nec- 
essary or  not  to  retain  such  a  reserve  fund 
Is  the  very  matter  in  question,  and  this  is 
not  to  be  determined  from  the  pleader's  opin- 
ion on  the  subject,  but  upon  the  statement 
of  essential  facts  in  the  complaint  from 
which  the  court  can  determine  It  It  Is  not 
onough  for  the  pleader  to  state  the  legal  ef- 
fect or  force  of  the  facts — his  conclusion  up- 
on them.  He  must  aver  them  so  that  the 
court  itself  can  reach  a  conclusion  In  the 
matter.  Western  Union  Tel.  Co.  v.  Henley, 
23  Ind.  App.  14,  54  N.  E.  775;  Cleveland,  etc., 
Ry.  Co.  V.  Shrum,  24  Ind.  App.  96,  55  N.  E. 
516.     If  the  facts  were  stated,   the  court 


might  determine  from  fbem,  conntw  to  the 
pleader's  conclusion,  that  It  wts  necessary  to 
retain  such  reserve,  or  at  least  that  the  facts 
stated  did  not  disclose  that  the  discretion 
committed  to  the  directors  under  ttie  statute 
had  been  Improperly  exercised.  And  to  some 
extent  the  plaintiff  realized  this,  l>ecaaae  his 
general  allegation  that  the  retention  of  such 
a  reserve  fund  is  unnecessary  is  followed  by 
a  recital  of  his  reasons  for  deeming  it  so. 
As  a  basis  for  that  conclusion,  be  avers  that 
it  is  unnecessary  for  the  reason  tliat  said  so- 
ciety Is  not  now  indebted  to  any  one  except 
its  depositors,  and  has  no  unpaid  losses  in  its 
business,  and  because  no  banking  cori>ora- 
tion  in  the  state  carries  a  reserve  fund  in 
excess  of  $1,000,000.  But  what  is  its  indebt- 
edness to  Its  depositors?  That  it  is  indebted 
to  them  Is  conceded  by  the  all^ratfiMi,  and. 
of  course,  is  the  fact  and  it  is  almost  en- 
tirely to  conserve  the  interests  of  these  de- 
positors and  protect  them  that  a  reserve  fund 
is  ever  created.  That  Is  the  principal  liabil- 
ity of  a  banking  corporation.  The  complaint 
on  that  matter  only  says  generally  tliat  the 
society  is  Indebted  to  them,  but  to  what  ex- 
tent it  is  BO  indelrted  is  nowhere  avened. 
Whether  it  is  to  the  amount  of  $1,000,000  or 
$60,000,000  Is  not  stated.  The  court  la  left 
entirely  In  the  dark  on  the  subject  No  court 
could  say  whether  a  reserve  fund  of  $2,600,- 
000  was  justified,  in  the  discretion  of  the  di- 
rectors, unless  some  idea  was  conveyed  in 
the  complaint  as  to  the  amount  of  the  de- 
poBltB,  and  the  condition  upon  which  they 
were  received  and  are  payable  by  the  so- 
ciety. There  is  no  claim  that  there  is  any 
limit  to  the  amount  of  deposits  which  this 
society  might  receive,  and  no  information  as 
to  the  actual  deposits.  The  liability  of  the 
society  and  the  danger  of  loss  Is  proportion- 
ate to  the  amount  for  which  it  is  liable  to  its 
depositors,  and  to  g^ive  no  information  upon 
this  subject  Is  to  furnish  the  court  with  no 
data  from  which  it  can  determine  whetlier 
the  retention  of  a  given  reserve  fund  was 
wise,  judicious,  prudent  and  necessary,  or 
not  The  larger  the  deposits,  the  larger 
should  be  the  reserve  fund  to  protect  them, 
and  no  fund  can  be  said  to  be  excesaiTe 
when  no  information  is  furnished  as  to  the 
extent  of  the  liability  It  is  intended  to  pro- 
tect. 

Neither  does  the  allegation  of  the  com- 
plaint that  the  society  has  made  no  unpaid 
losses  in  its  business  aid  the  court  Xlie 
purpose  of  a  reserve  fund  is  to  provide 
against  losses  which  may  happen,  nie  fact 
that  the  society  has  made  no  losses  in  the 
past  is  no  guaranty  that  they  may  not  be 
made  in  the  future,  and  the  reserve  fond 
called  on  to  pay  them.  The  extent  of  the 
liability  for  such  possible  losses  can  only  be 
determined  from  the  amount  of  the  deposits. 
If  a  given  reserve  fund  is  unnecessary  and 
superfluous,  it  must  be  because  it  Is  dispro- 
portionate to  the  liability  which  it  is  created 
to  protect,  and  whether  it  is  so  superfluous 
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or  Aiaproportlonate  can  never  be  detefridined 
nnlees  the  court  i8  informed  of  tbe  amount 
of 'that  liability — the  amount  due  depositors. 
No  Information  whatever  In  this  regard  is 
furnished  by  the  complaint,  and  it  seems 
clear  that  a  statement  that  the  only  Indebt- 
edness of  the  society  Is  to  its  depositors, 
-without  showing  what  that  Indebtedness  is, 
falls  to  impart  to  the  court  very  essential 
Information  from  which  It  may  determine 
whether  It  Is  an  abu6e  of  discretion  on  the 
part  of  the  directors  to  retain  a  particular 
amount  as  a  reserve  fund. 

The  same  may  be  said  of  the  allegation 
that  no  other  bank  pM>vldes  for  a  reserve 
fund  exceeding  $1,000,000.  This  is  no  criteri- 
on of  itself  by  which  to  determine  whether 
the  reserve  fund  of  the  defendant  society  Is 
excessive  or  not  Aside  from  this  statement, 
there  Is  no  data  famished  In  the  complaint 
from  which  the  court  can  make  comparison 
between  other  banks  and  the  defendant 
bank.  The  amount  of  deposits,  or  liability  to 
otber  creditors  of  either,  is  not  given.  There 
Is  nothing  averred  of  the  relative  proportion 
of  business  done  by  these  other  banks  and 
the  defendant  society.  What  would  be  a 
legitimate  reserve  fund  as  to  one  might  be 
nnwarranted  as  to  the  other,  and  this  wonld 
depend  entirely  upon  a  comparison  of  the 
volume  of  business  done  by  both.  Of  this 
the  complaint  falls  to  speak.  The  dispar- 
ity between  some  unnamed  banks  and  the 
defendant  society  Is  alleged,  without  any 
data  being  glvm  whereby  a  comparison 
might  be  made  which  would  be  pertinent  to 
the  question.  -     - 

The  last  allegation  in  tbe  complaint  quoted 
needs  no  comment.  It  states  no  facts.  It  Is 
solely  a  conclusion  of  law. 

We  have  discussed  all  the  allegations  of 
the  complaint  upon  which  the  -right  to  have 
tbe  reserve  distributed  Is  based,  and,  as  they 
fall  to  state  a  cause  of  action,  the  demiurrer 
to  the  complaint  was  properly  sustained  for 
that  reason,  and  the  judgment  appealed  from 
Is  affirmed. 

We  concur:  BEATTX,  0.  J.;  HENSELAW, 
J.;  McFARLAND.  J.;  SHAW,  J.;  ANGBL- 
LOTTI,  J.;  VAN  DTKB,  J. 


lU  Oal.  m 

MBNDELSON  v.  MeOABB.    (S.  V.  8,21&) 
(Supreme  Court  of  California.    July  25,  1904.) 

INJXJHCrriOR— CONTINUING    TBESPASB— ALLKOA- 
TION   OF  INTENT. 

1.  Where  plaintiff,  having  a  right  of  way 
across  defendant's  lot,  subject  to  the  right  of 
defendant  to  maintain  gates  at  each  end  there- 
of, continually  leaves  the  gates  open,  and  de- 
clares his  intention  to  continue  to  leave  them 
open  whenever  he  uses  the  way,  defendant, 
tbongfa  not  showing  substantial  damages,  is 
entitled  to  have  plaintiff  enjoined  from  using 
the  way  unless  he  clones  the  gates  immediately 
after  passing  through  them,  because  leaving 
them  open  is  an 'invasion  of  defendant's  right, 
and  aa  injunction  is  necessary  to  prevent  a  t^ 


tal  destroctlon  thereof  by  the  aeqidsIticHi  of  an 
adverse  prescriptive  right,  and  because  injunc- 
tion is  neeessaiy  to  prevent  a  multiplicity  of 
suits. 

2.  A  cross-complaint  for  an  Injonetion,  alleg- 
ing that  plaintiff  refuses  to  desist  from,  and 
threatens  to  continue,  leaving  defendant's  gates 
open  each  time  he  uses  the  right  of  way,  suf- 
ficiently shows  plaintiff's  intention  to  continue 
the  injurious  acts,  especially  in  view  of  the 
admission  that  the  averments  are  true,  and  the 
absence  of  a  special  demurrer  for  uncertainty 
in  the  allegation  of  intent. 

In  Bank.  Appeal  from  Superior  Court, 
Santa  Cruz  County;   Lucas  F.  Smith,  Judge. 

Action  by  Isaac  Mendelson  against  Edward 
McCabe.  From  the  Judgment,  defendant  ap- 
peals.   Reversed. 

H.  C.  Wyckoff  (J.  E.  Gardner,  of  counsel), 
for  appellant.  Lindsay  &  Netherton,  for  re- 
spondent 

SHAW,  J.  The  defendant  appeals  from  the 
Judgment  npon  the  Judgment  roll  alone.  The 
material  facts,  as  found  by  the  court  and  ad- 
mitted by  the  pleadings,  are  as  follows:  The 
plaintiff  was  the  owner  of  a  right  of  vray 
across  tbe  rear  of  the  lot  of  the  defendant, 
subject  to  the  right  of  the  defendant  to  main- 
tain gates  thereon  at  the  points  of  Ingress 
and  egress  to  his  lot  and  the  maintenance 
of  such  gates  was  necessary  to  Inclose  the 
lot  of  the  defendant  and  permit  of  his  rea- 
sonable enjoyment  of  the  same.  The  defemd- 
ant  for  several  years  prior  to  tbe  action  had 
maintained  a  light  and  easily  opened  gate  at 
each  end  of  th^  right  of  way,  which  did  not 
nareasonably  obstruct  the  use  by  the  plain- 
tiff of  the  right  of  way.  For  a  short  period 
before  the  action  was  begun,  the  plaintiff 
and  his  family  had  habitually  left  both  gates 
open  after  using  the  way;  and,  when  request- 
ed by  the  defendant  to  close  them,  the  plain- 
tiff refused  to  do  so,  and  declared  his  inten- 
tion to  continue  to  leave  them  open  whenever 
he  nsed  the  way.  The  defendant  In  a  cross- 
complalnt  set  op  these  facts,  and  prayed  that 
the  piflJntlfl  be  enjoined  from  using  tbe  right 
of  way  unless  he  should  properly  and  secure- 
ly close  and  fasten  the  gates  immediately 
after  passing  through  them.  The  cross-com- 
plabLt  did  not  allege  that  any  actual  damage 
had  been  caused  by  the  acts  of  the  plaintiff 
and  his  family  In  leaving  the  gates  open. 
Tbe  court,  as  conclusions  of  law,  decided  that 
neither  the  plaintiff  nor  defendant  was  en- 
titled to  afflrmatlve  relief,  but  that  the  de- 
fendant was  entitled  to  recover  his  costs,  and 
Judgment  was  entered  accordingly.  The 
plaintiff  has  not  appealed  from  the  Judgment 

Tbe  defendant  contends  that  upon  the 
facts  admitted  and  found,  he  should  have 
been  granted  the  affirmative  relief  prayed  for 
In  his  cross-complaint  and  In  this  contention 
we  think  he  Is  correct.  His  right  to  main- 
tain the  gates  for  the  protection  of  his  prem- 
ises would  be  worthless  If  the  gates  were 
continually  left  open  when  the  way  was  not 
in  use.  The  grant  of  the  right  of  way  being 
subject  to  the  right  of  the  defendant  to  keep 
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9na  maintain  the  gates,  it  foIIowB  that  It  is 
the  duty  of  the  plaintiff  to  close  and  fasten 
the  gates  after  passing  through  them.  If 
the  defendant  has  the  right  to  maintain  the 
gates,  the  plaintiff  has  the  right  to  open  them 
only  for  the  purpose  of  passing  through  and 
over  the  way,  and  then  It  is  his  duty  to  close 
them.  Goddard's  Law  of  Easements  (Ben- 
nett's Ed.)  p.  331;  Jones  on  Easements,  { 
412;  Phillips  v.  Dressier,  122  Ind.  414,  24  N. 
E.  226,  17  Am.  St.  Rep.  375;  Amondson  v. 
Severson,  37  Iowa,  602.  The  right  to  an  In- 
junction Is  not  defeated  by  the  mere  absence 
of  substantial  damage  from  the  acts  sought 
to  be  enjoined.  The  acts  of  the  plaintiff  in 
leaving  the  gates  open.  If  persisted  in  as  he 
threatens,  will  constitute  a  continual  inva- 
sion of  the  right  of  the  defendant  to  maintain 
the  gates,  which.  If  continued  for  a  sufficient 
length  of  time,  will  ripen  into  a  right  by  pre- 
scription, which  will  destroy  the  defendant's 
right  to  maintain  the  gates,  so  that  there- 
after the  plaintiff  would  have  an  unobstruct- 
ed right  of  way,  and  the  defendant's  proper- 
ty would  be  deprived  of  the  protection  arising 
from  the  maintenance  of  the  gates.  More- 
over, the  only  remedy,  other  than  that  of  an 
Injunction,  for  the  injury  arising  from  such 
continued  trespasses,  would  be  an  action 
against  the  plaintiff  for  damages  upon  each 
occasion  when  he  left  the  gates  open.  The 
damage  in  each  case  would  be  very  small— 
probably  insufficient  to  defray  the  expenses 
of  maintaining  the  action  not  recoverable  as 
costs.  Such  remedy  is  inadequate,  and  would 
require  numerous  petty  suits,  which  it  is  not 
the  policy  of  the  law  to  encourage.  The 
right  to  an  injunction,  therefore,  is  clearly 
established  tipon  two  grounds;  First,  be- 
cause it  is  an  invasion  of  his  right,  and  an  In- 
junction is  necessary  to  prevent  a  total  de- 
struction thereof;  and,  secondly,  because  It 
la  necessary  to  prevent  a  multiplicity  of  ac- 
tions. As  was  said  in  Moore  t.  Clear  Lake 
Waterworks,  68  Cal.  150,  8  Pac.  816:  "The 
interposition  of  a  court  of  equity  was  requir- 
ed to  prevent  defendant's  wrongful  acts  from 
ripening  into  a  right,  and  on  that  ground 
alone  the  interference  of  a  court  of  equity 
was  properly  asked  and  granted."  This  prop- 
osition is  thoroughly  settled  in  this  state, 
learned  v.  Castle,  78  Cal.  461,  18  Pac  872, 
21  Pac.  11;  Walker  v.  Emerson,  89  Oal.  458, 
26  Pac.  968;  Mott  v.  Bwing,  90  CaL  237,  27 
Pac.  194;  Lux  v.  Haggin,  69  Cal.  278,  10 
Pac.  674;  Conkling  v.  Pacific  Improvement 
Co.,  87  Cal.  305,  25  Pac.  399.  So,  also,  on 
the  second  point  It  has  been  said:  "A  tres- 
pass of  a  continuing  nature,  whose  constant 
recurrence  renders  the  remedy  at  law  Inade- 
quate, nnless  by  a  multiplicity  of  suits,  af- 
fords sufficient  ground  for  relief  by  injunc- 
tion." High  on  Injunctions,  §f  697-700;  Kel- 
logg V.  King,  114  Cal.  388,  46  Pac.  166,  55 
Am.  St.  Rep.  74;  Smithers  ▼.  Fitch,  82  Oal. 
158,  22  Pac.  935.  The  case  of  Smithers  T. 
Fitch  is  substantially  Identical  with  the  pres- 
ent case. 


It  was  necessary  to  show  an  Intention  on 
the  part  of  the  plaintiff  to  contlnae  the  in- 
jurious acts,  and  a  reasonable  ground  to  ap- 
prehend that  he  could  do  so,  in  order  to  es- 
tablish the  right  to  an  inJnnctl<ML  The  cross- 
complaint  avers  that  the  plaintiff  refused  to 
desist  from,  and  threatened  to  continue,  these 
acts.  This  is  a  sufficient  showing  on  this 
point,  especially  in  view  of  the  admission 
that  the  averments  are  true,  and  the  alraence 
of  a  special  demurrer  for  uncertainty  in  tbe 
allegation  of  Intent  Ball  y.  Kehl,  S7  CaL 
506,  25  Pac.  679;  Gardner  v.  Stroever,  81  Cal. 
150,  22  Pac.  483,  6  L.  R.  A.  90;  Coker  ▼. 
Simpson,  7  CaL  S41;  High  on  Injunctions,  | 
18. 

The  court  below  should  have  granted  the 
injunction  as  prayed  for  ta  tbe  cross-com- 
plaint. 

The  cause  is  remanded,  with  instractions 
to  the  court  below  to  amend  the  Judgment  by 
inserting  therein  a  clause  to  the  effect  that 
the  plaintiff  be  enjoined  from  using  the  right 
of  way  across  tbe  defendant's  lot,  as  describ- 
ed in  the  findings,  unless  the  said  plaintilt 
shall  properly  and  securely  close  and  fasten 
the  gates  at  each  end  of  said  right  of  way 
Immediately  after  passing  through  them,  or 
either  of  them,  and  npon  each  occasion  of 
such  use. 

We  concur:  BBATTT,  C.  J.;  ANGEIiLOT* 
TI,  J.J  VAN  DYKE,  J.;  HENSHAW,  J. 


IM  Cal.  m 
PEOPLE  T.  NIHELL.    (Or.  1,172.) 
(Supreme  Court  of  California.    July  23,  1904.) 

CBIUINAI,  LAW— ASSAULT  WITH  DEADLY  WEAP- 
ON— DISOBDEBLT  CONDUCT— ABBEST  WITHODT 
WABBANT— DBUNKBNNESS  —  IWBANrTT  —  XTK- 
CONSCIOOB  ACT— CAUnONABT  INSIKUCnoiTS 
— WrrNESaSS— BIAS— CB08S-EXAUINATIOII. 

1.  Where  defendant  was  arrested  by  a  night 
watchman,  at  the  direction  of  a  city  marshal, 
while  he  was  loudly  cursing  and  swearing  with- 
in the  hearing  of  women,  and  after  he  had  sev- 
eral times  been  warned  to  desist,  he  was  pnqter* 
ly  arrested  withont  a  warrant 

2.  ^Vbere  defendant,  after  being  properly  ar- 
rested by  an  officer  for  disorderly  condnct  as- 
saulted the  officer  because  he  would  not  at  once 
release  him,  and  not  because  the  officer  was  not 
goin^  to  take  defendant  before  a  magistrate  ac- 
cording to  law,  defendant  was  not  entitled  to 
claim  that  the  assault  was  in  self-defense. 

3.  In  a  prosecution  for  assault  with  a  deadly 
weapon,  the  fact  that  defendant  pleaded  that 
he  was  unconsdouB  of  the  act.  as  distinguished 
from  the  defense  of  insanity,  did  not  render  aa 
instruction  that  tbe  burden  of  proof  was  on  de- 
fendant where  the  defense  of  usanity  is  relied 
on  prejudicial. 

4.  An  instraction  In  a  prosecution  for  assanit 
with  a  deadly  weapon  that  the  defense  of  in- 
sanity should  be  received  with  caution,  eta,  ap- 
plied with  equal  force  where  the  defense  was 
that  defendant  was  unconscious  of  his  act,  and 
was  not  prejudicial  error. 

5.  Where,  in  a  prosecution  for  assanit  widi  a 
deadly  weapon,  defendant  claimed  tliat  he  was 
unconscious  of  his  act  by  reason  of  drunken- 
ness, an  instruction  that  evidence  of  dmnken- 
ness  can  only  be  considered  for  the  purpose  of 
determining  tba  degree  of  the  crimen  ami  for  this 
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puriKMe  "it  must  be  received  with  great  can- 
tion,"  was  not  reversible  error. 

6.  Where  defendant,  after  being  arrested  for 
a  breacli  of  the  peace,  committed  an  assault  with 
a  deadly  weapon  on  the  officer  in  charge  of  him, 
it  was  immaterial,  in  a  prosecution  for  the  lat- 
ter offense,  that  he  had  never  been  prosecuted 
for  the  former. 

7.  In  a  prosecution  for  assault  with  a  deadly 
weapon,  error  of  the  court  in  refusing  to  permit 
defendant's  attorney  to  ask  the  city  marshal  as 
a  witness,  on  cross-examination,  if  he  did  not 
"visit  defendant  in  jail  for  the  purpose  of  se- 
curing evidence — getting  a  confession  from  him." 
was  not  prejudicial  where  the  marshal's  interest 
in  the  prosecution  was  otherwise  fully  shown. 

Commissioners'  Decision.  Department  1. 
Appeal  from  Superior  Court,  Nevada  Coun- 
ty; F.  T.  NiloD,  Judge. 

Lawrence  D.  Nihell  was  convicted  of  as- 
sault with  a  deadly  weapon,  and  he  appeala 
Affirmed. 

Thos.  S.  Pord,  for  appellant.  U.  S.  Webb, 
Atty.  Gen.,  J.  C.  Daly,  Dep.  Atty.  Gen.,  and 
George  L.  Jones,  Dist.  Atty.,  for  the  People. 

GRAY,  C.  The  defendant  was  convicted 
of  assault  with  a  deadly  weapon,  and  sen- 
tenced to  the  county  jail  for  X8  months. 
He  appeals  from  the  Judgment  and  from  an 
order  denying  him  a  new  trial. 

The  defendant  was  drunk  and  disorderly 
In  Nevada  City,  and  while  in  that  condition 
he  was,  by  direction  of  the  city  marshal, 
taken  into  cnstody  by  the  night  watchman 
between  the  hours  of  8  and  9  p.  m.  While 
on  the  way  to  the  calaboose,  the  night  watch- 
man then,  having  hold  upon  defendant,  the 
defendant  demanded  that  he  be  released, 
and  drew  a  pocket  knife,  threatening  to 
kill  the  watchman  If  the  demand  was  not 
compiled  with.  The  watchman  refused,  and 
the  defendant  struck  with  the  knife,  wound- 
ing the  watcbmau  severely  In  the  shoulder. 
The  defendant  was  then  knocked  down  with 
a  cane,  manacled,  and  taken  to  the  cala- 
boose. He  urges  two  defenses.  He  says 
the  facts  show  that  the  cutting  was  done  in 
self-defense  while  resisting  an  unlawful  ar- 
rest, and  also  that  he  was  unconscious  at 
the  time  of  the  alleged  offense.  He  con- 
tends that  the  evidence  warranted  a  verdict 
In  his  favor  on  both  grounds. 

We  think  the  evidence  ample  in  every 
respect  to  support  the  verdict.  Defendant's 
conduct  was  that  of  a  man  conscious  of 
-what  he  was  doing.  He  was  Intoxicated  to 
a  considerable  degree,  but  there  Is  no  evi- 
dence, as  now  claimed  by  him,  that  he  was 
In  the  throes  of  epilep^  at  any  time  during 
the  fracas.  Whether  he  was  In  fact  uncon- 
scious, as  claimed,  was  a  question  for  the 
jury;  and,  the  evidence  as  to  that  being 
conflicting,  we  cannot  Interfere  with  the 
verdict.  That  the  arrest  was  made  while 
the  defendant  was  loudly  cursing  and  swear- 
ing within  the  hearing  of  women,  and  to  the 
breaking  of  the  peace,  and  after  he  bad 
several  times  been  warned  by  the  marshal 
to  desist  and  go  home,  also  appears.    An  ar- 


rest without  a  warrant  under  such  circum- 
stances was  altogether  lawful  and  proper. 
The  assault  was  not  made  because  the 
watchman  was  not  going  to  take  the  de- 
fendant before  a  magistrate  in  accordance 
with  the  law,  but  because  ttte  watchman 
would  not  at  once  release  him  In  disregard 
of  the  law  requiring  his  detention  until  some 
reasonable  disposition  could  be  made  of  the 
prisoner  under  the  law. 

The  instruction  that  the  burden  of  proof 
is  on  defendant  where  the  defense  of  In- 
sanity Is  relied  on  was,  as  a  proposition  of 
law,  correct.  It  is  contended,  however,  that 
the  defense  was  not  Insanity,  but  that  tke 
defendant  was  unconscious  of  the  act  But 
this  cannot  render  the  InstructioD  prejudi- 
cially erroneoua  The  theory  of  the  de- 
fense on  the  trial  seemed  to  be  that  the  de- 
fendant was  unconscious  from  the  dual  ef- 
fects of  liquor  and  epilepsy.  The  Jury  could 
not  fail  to  see  that  the  instructions  regard- 
ing Insanity  related  to  that  peculiar  mental 
condition  that  the  defendant  claimed  to  haTe 
been  In,  by  whatever  name  it  might  be  call- 
ed. And,  thus  understood.  It  was  correct  to 
say  that  the  burden  was  on  him  to  establish 
the  peculiar  mental  condition  which  he  re- 
lied upon  as  a  defense.  Men  are  presumed 
to  be  conscious  when  they  act  as  if  they 
were  conscious,  and  if  they  would  have  the 
Jury  know  that  things  are  not  what  they 
seem  they  must  impart  that  knowledge  by 
affirmative  proof.  The  rule  as  to  the  bur- 
den of  proof  was  correctly  stated,  whether 
it  i>e  applied  to  insanity  or  to  unconscious- 
ness as  a  defense;  and  the  refusal  of  in- 
structions recognizing  the  opposite  rule  was 
proper. 

As  to  the  cautionary  Instruction  concern- 
ing the  defense  of  Insanity,  whicb  was  copied 
from  the  case  of  People  t.  Metbever,  182 
Cal.  330,  64  Pac.  481,  it  has  often  been  con- 
sidered by  this  court,  and,  while  It  has 
been  disapproved,  yet  no  case  has  ever  been 
reversed  on  account  of  the  giving  of  it 
See  the  oases  cited  In  People  v.  Methever; 
People  v.  Hettick,  126  Cal.  42S,  B8  Pac.  918; 
People  T.  Snesser  (Cal.)  75  Paa  1003;  Peo- 
ple V.  Manooglan,  141  Cal.  592,  698,  76  Pac. 
177.  The  Instruction  applies  with  equal 
force  to  any  aberration  of  mind  that  may 
be  claimed  as  a  defense  including  uncon- 
sciousness, and  is  not  ground  for  reversal. 
Instructions  to  the  effect  that  evidence  of 
drunkenness  can  only  be  considered  by  the 
Jury  for  the  purpose  of  determining  the  de- 
gree of  the  crime,  and  for  this  purpose  "It 
must  be  received  with  great  caution,"  have 
also  been  often  considered  by  this  court,  and 
It  is  apparently  well  settled  that  a  Judgment 
will  not  be  reversed  for  the  giving  of  such 
an  instruction.  People  v.  Vincent,  95  Cal. 
428,  30  Pac.  581;  People  v.  Methever,  supra. 
As  was  said,  however,  in  People  v.  Snesser, 
supra,  of  the  instruction  regarding  the  care 
with  which  the  defense  of  Insanity  should 
be  regarded,  so  of  this;  so  far  as  It  cautions 
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the  Jury  tliat  evidence  of  drunkenness  shall 
be  received  with  caution,  'It  would  be  bet- 
ter If  such  Instruction  were  omitted  alto- 
gether." We  know  of  no  rule  of  law  which, 
in  view  of  our  constitutional  provision  as  to 
charging  juries  upon  matters  of  fact,  Justi- 
fies the  giving  of  such  InstructionB,  but  we 
cannot  see  that  the  giving  of  the  same  could 
have  affected  the  substantial  rights  of  the 
defendant.  This  information  was  for  as- 
sault with  a  deadly  weapon  "with  intent 
*  *  *  of  his  malice  aforethought  to  kill 
and  murder,"  and  Involved  the  same  intent, 
and  evidence  of  intoxication  applied  to  It 
>fi  the  same  way  as  in  a  murder  case. 

The  ordinance  Introduced  in  evidence  did 
^ot  provide  that  the  marshal  should  commit 
to  the  dty  prison  a  person  arrested  for  a 
breach  of  the  peace,  as  la  claimed  by  appe- 
lant The  introduction  of  this  ordinance 
conid  not  have  harmed  the  defendant,  and 
we  see  no  prejudicial  error  in  the  ruling  of 
the  court  in  connection  therewith. 

As  to  the  alleged  misconduct  of  the  dis- 
trict attorney,  there  is  nothing  in  the  ai>- 
pellant's  contention  worthy  of  a  discussion. 

That  the  defendant  was  never  prosecuted 
for  the  alleged  breach  of  the  peace  for 
which  be  was  arrested  was  not  a  material 
matter.  The  testimony  sought  from  the  wit- 
ness George  Nihell  to  the  effect  that  the 
defendant  did  not  know,  on  the  morning 
following  the  assault,  what  he  had  done  the 
night  before,  called  for  a  mere  opinion  of 
the  witness^  based  on  what  the  defendant 
stated  to  him,  and  was  clearly  incompetent. 

The  testimony  of  Shearer  as  to  the  mental 
condition  of  defendant  on  the  night  of  the 
assault  was  not  objected  to  on  the  ground 
that  it  was  Incompetent,  bat  only  on  the 
ground  that  it  was  not  rebuttal.  This  last 
ground  Is  not  urged  in  appellant's  brief,  and 
would  not  be  good  If  it  was  urged- 

The  defendant's  attorney  asked  the  mar- 
shal, Sheaier,  on  cross-examination,  if  he 
did  not  visit  the  defendant  in  jail  "for  the 
purpose  of  securing  evidences-getting  a  con- 
fession from  him."  The  court  erroneously 
sustained  an  objection  to  this  question.  It 
was  asked  for  the  purpose  of  showing  the 
interest  the  marshal  was  taking  in  the  pros- 
ecution of  defendant  and  was  pertinent  to 
the  question  of  the  weight  of  his  testimony. 
The  court  should  have  allowed  this  question 
undoubtedly.  However^  the  interest  of  the 
marshal  In  the  prosecution  of  the  case  was 
very  clearly  shown,  and  we  think  an  af- 
firmative answer  to  the  excluded  question 
could  not  hare  added  anything  of  importance 
to  the  weight  of  the  circumstances  already 
showing  such  Interest.  It  is  not  often  that 
a  case  will  be  reversed  for  error  of  the  court 
in  excluding  evidence  that  can  have  no  other 
bearing  on  the  case  except  to  disclose  the 
interest  of  a  witness.  It  is  sometimes  done, 
however,  and  it  would  always  be  more  sat- 
isfactory if  the  trial  Judges  would  give  full 
latitude  to  cross-examinatlona  where  they  are 


proceeding  along  pertinent  lines.  The  error 
here  is  not  of  such  vital  importance  as  to 
call  for  a  reversal. 

Some  other  matters  are  urged  by  appellant 
but  they  are  not  deemed  of  sufficient  Im- 
I)ortance  to  warrant  extended  discussion. 

The  Judgment  and  order  should  be  affirm- 
ed. 

We  concur:  CHIPMAN,  C;  SMITH,  C, 

For  the  reasons  given  In  the  foregoing 
opinion,  the  Judgment  and  order  are  af- 
firmed :  SHAW,  J. ;  ANGELLOTTI,  J. ;  VAN 
DYKE.  J. 


IM  CkL  SOS 
TIN6LBT  v.  TIMES-MIRROR  OO.     dU  A. 
1,278.) 

(Supreme  Court  of  California.    July  2S,  1901.) 
UBEi<— vxNtnc  or  action — corposahon  de- 

FBHDANT. 

1.  Under  Const,  art  12,  ^  16,  providing  that  a 
corporation  may  be  sued  m  the  county  where 
the  obligation  or  liability  arises  or  the  breach 
occurs,  or  in  the  county  where  the  princiiwl 
place  of  iMiaineBB  of  the  corporation  is  situated, 
a  newspaper  publishiiis  corporation  is  properly 
sued  for  libel  m  the  county  where  the  paper  con- 
taining the  libel  was  circulated,  that  being  the 
residence  of  plaintiff,  though  the  principal  place 
of  bnsineaa  of  the  corporation  waa  In  another 
county. 

Commissioners'  Decision.  Department  2. 
Appeal  from  Superior  Court  San  Diego 
County;  B.  S.  Torrance,  Jndge. 

Action  by  Katherlne  Tingley  against  the 
Mmes-Mlrror  Company.  Prom  an  order 
denying  a  motion  to  change  the  place  of 
trial,  defendant  appeals.    Afdrmed. 

W,  F.  Fitzgerald  and  Hunsaker  &  Brltt 
for  appellant.  J.  W.  McKinley,  for  respond- 
ent 

GHIPMAN,  C.  Action  for  libel.  Defend- 
ant is  a  corporation  organized  under  the 
laws  of  this  state,  with  its  residence  and 
principal  place  of  business  in  the  city  of 
I»8  Angeles.  The  action  was  brought  in 
the  superior  court  of  San  Diego  comity,  the 
residence  of  plalntifT,  and  it  is  alleged  in 
the  complaint  that  the  defendant  "printed, 
published,  and  circulated  in  the  county  of 
San  Diego  numerous  copies  of  the  paper 
containing  said  article,  and  circulated  many 
thousand  copies  of  the  paper  containing  said 
article  in  other  portions  of  the  state  of 
California."  Defendant  moved  to  change 
the  place  of  trial  to  -  Los  Angeles  county. 
The  motion  was  denied,  and  defendant  ap- 
peals. 

Section  16,  art.  12,  of  the  Constitution  of 
this  state,  provides  that  "a  corporation  or 
association  may  be  sued  in  the  county  where 
the  contract  is  made  or  is  to  be  performed, 
or  where  the  obligation  or  liability  arises  or 
the  breach  occurs,  or  in  the  county  where 
the  principal  place  of  business  of  such  cor- 
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poratlon  Is  situated,  subject  to  the  power  of 
the  court  to  change  the  place  of  trial  as  in 
other  cases."  This  provision  applies  to  torts 
as  well  as  to  matters  of  contract.  Lewis  ▼. 
S.  P.  Co.,  66  Cal.  209,  5  Fac.  79;  Miller  & 
Lux  T.  Kern  Go.  Land  Co.,  134  Cal.  566, 
66  Pae.  856.  But  the  defendant  contends 
"that  the  words  'or  where  the  obligation 
or  liability  arises  or  the  breach  occurs' 
refer  to  some  particular  place;  as^  for  in- 
stance, the  case  of  a  railroad  corporation 
wrongfully  ejecting  a  passenger  from  one  of 
its  trains,  or  the  case  of  a  lineman  receiv- 
ing injuries  from  a  defective  insulation  of 
the  line  of  a  company  Incorporated  for  the 
purpose  of  transmitting  electric  power,  or 
the  case  of  a  person  whose  lands  are  dam- 
aged by  the  bursting  of  the  pipe  line  of  a 
company  incorporated  for  the  purpose  of 
supplying  water  to  a  community.  In  these 
and  similar  cases  the  person  having  a  right 
of  action  could  bring  his  suit  either  in  the 
county  where  the  damage  was  sustained  or 
in  the  county  in  which  the  defendant  cor- 
poration had  its  principal  place  of  business." 
It  is  contended  that  the  case  here  is  one 
where  the  wrong  complained  of  consisted 
in  printing,  publishing,  and  distributing  the 
alleged  libelous  article,  which  It  is  claimed 
was  done  In  Los  Angeles.  We  cannot  agree 
with  appellant  that  the  case  here  is  in  no 
sense  parallel  with  cases  given  as  illustra- 
tlons  of  its  construction  of  the  Constitution. 
A  corporation  formed  to  publish  a  newspa- 
per whose  circulation  is  by  the  publisher 
extended  Into  counties  and  places  other 
than  that  of  the  principal  place  of  business 
of  the  corporation  is  in  a  position  to  com- 
mit an  injury  by  a  libelous  publication  pre- 
cisely as  the  electrical  or  water  corpora- 
tion or  railroad  company  that  extends  its 
lines  of  operation  beyond  the  boundaries  of 
its  residence  or  principal  place  of  business 
is  In  position  to  commit  an  injury  in  ef- 
fecting its  objects.  The  newspaper  corpora- 
tion avails  itself  of  the  TTnlted  States  mails, 
the  express  companies,  the  railroad  compa- 
nies, and  other  established  lines  of  com- 
munication and  dissemination,  to  send  broad- 
cast its  publications.  These  means  of  com- 
munication with  the  general  public  by  the 
newspaper  are  In  practical  eftect  the  same 
as  the  means  used  by  railroad  companies, 
water  and  electrical  companies,  to  reach 
their  patrons.  The  liability  arises  where 
the  Injury  occurs,  and  the  Injury  in  the  case 
of  libel  Is  peculiarly  at  the  county  in  which 
the  plaintiff  resides.  If,  as  is  alleged,  the 
plaintiff  has  published  and  circulated  the 
libelous  article  there;  and  there  it  is  that 
plaintiff  Is  most  injured  by  the  publication, 
in  the  case  of  Brady  v.  The  Times-Mirror 
Company,  106  Cal.  66,  89  Pae.  209,  the  court, 
in  speaking  of  the  construction  to  be  placed 
upon  section  16,  art  12,  of  the  Constitution, 
said:  "Under  the  provisions  of  this  section, 
if  the  action  had  been  brought  against  the 
Times-Mirror  Company  alone,  the  plaintiff's 


right  to  have  the  action  tried  In  San  Diego 
would  be  undoubted."  It  is  claimed  that 
this  expression  in  the  opinion  is  obiter.  In 
that  case  the  plaintiff  had  Joined  certain  in- 
dividuals as  defendants,  and  strictly  what 
was  said  was  perhaps  not  necessary  to  the 
decision.  Of  Its  correctness,  however,  we 
have  no  doubt.  In  our  opinion,  libel  may  be 
maintained  In  the  county  in  which  the  plain- 
tiff resides,  when  the  newspaper  Is  circu- 
lated in  that  county,  though  published  in 
another  county,  which  latter  is  the  princi- 
pal place  where  defendant's  business  is  lo- 
cated. Brady  v.  Times-Mirror  Co.,  supra. 
It  Is  advised  that  the  order  be  affirmed. 

We  concur:   COOPBH,  C.;   GRAY,  C. 

For  the  reasons  given  in  the  foregoing 
opinion,  the  order  appealed  from  is  affirmed: 
LORIOAN,  J.;  HENSHAW,  J.;  McFAB- 
LAND.  J. 


.  144  Cal.  IM 
TUCKBB  T.  BARNUM,  County  Auditor.    (8. 

F.  8,715.)» 
(Supreme  Court  of  California.    July  27.  1904.) 

TOWRSHITS— COUFKRSATION  OT  OITICEBS— BEQ- 
UliATTON  BT  FOFUUITIOH— raSS. 

1.  Const,  art.  11,  f  5,  providing  that  the  Leg- 
ialatare  shall  regulate  the  compensation  of 
county,  township,  and  municipal  omcers,  in  pro- 
portion to  duties,  and  for  this  puri>ose  may 
classify  the  counties  by  population,  does  not 
prevent  the  classification  of  townships  by  popu- 
lation for  the  purpose  of  fixing  the  compensa- 
tion of  township  offioers,  where  they  are  com- 
pensated by  salary,  and  not  by  fees. 

2.  County  Government  Act  (St.  1901,  p.  712, 
c.  288)  1 164,  snbd.  18,  providing  that,  while  Jus- 
tices of  the  peace  in  townships  of  6,000  popula- 
tion may  receive  fees  in  criminal  cases  up  to 
$140  a  month,  those  in  townships  of  a  less  pop- 
ulation may  not  receive  such  fees  to  exceed  fllO  a 
month,  contravenes  Const,  art.  11,  I  6,  provid- 
ing that  the  compensation  of  officers  shall  be 
regulated  "in  proportion  to  duties." 

Beatty,  G.  J.,  and  Van  Dyke  and  Shaw,  J3-, 
dissenting. 

In  Bank.  Appeal  from  Superior  (>ourt, 
Fresno  County;   Geo.  B.  Church,  Judge. 

Action  in  mandate  by  E.  H.  Tucker  against 
H.  B.  Bamum,  auditor  of  Fresno  county. 
Judgment  for  plaintiff.  Defendant  appeals. 
Affirmed. 

Johnston  ft  Jones,  Frank  Kanke,  and  8. 
O.  St  John,  for  appellant  M.  H.  Harris, 
Jos.  A.  Bums,  W.  D.  Tapper,  and  Geo.  Cos- 
grave,  for  respondent 

HBN8HAW,  J.  Mandamus.  Plaintiff  Is 
a  Justice  of  the  peace  of  the  Fifth  Judicial 
Township  of  Fresno  county,  and  seeks  a 
writ  of  mandate  commanding  the  defendant, 
as  auditor  of  said  county,  to  allow  his 
claim  for  the  sum  of  $120;  being  his  alleged 
compensation  for  trying  40  criminal  cases 
during  the  month  of  March,  1908,  at  the 
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rate  of  f3  tor  each  case.  The  writ  was 
granted,   and  defendant   appeals. 

The  court  found  that  there  are  13  Judicial 
townships  in  the  county,  and  that  the  Fifth 
Township  has  a  population  not  to  exceed 
3,500,  and  that  the  county  belongs  to  the 
seventh  class;  that  the  plaintiff  during  the 
month  of  March,  1903,  disposed  of  40  crim- 
inal actions  which  had  been  commenced  in 
his  court;  that  he  was  entitled  to  fees  in 
the  sum  of  $120  for  said  seryices;  that  de- 
fendant allowed  the  claim  for  $90,  and  re- 
fused to  allow  any  greater  sum.  Appellant 
contends  that  plaintiff's  claim  Is  not  a  prop- 
er legal  charge  for  any  greater  sum  than  $90, 
as  provided  by  subdivision  13,  S  164  (St 
1901,  p.  712,  c.  233),  amending  the  county 
government  act  of  1897,  subd.  13,  8  166  (St 
1897,  p.  615,  c.  277),  by  which  latter  act 
Justices  of  the  peace  were  given  "the  fees 
&  Howled  bv  l&^i^ " 

A  general  fee*  bill  (St  1895,  p.  267,  C.  207) 
fixed  the  compensation  of  Justices  of  the 
peace  throughout  the  state  "for  all  serv- 
ices In  a  criminal  action  or  proceedings, 
whether  on  examination  or  trial,  three  dol- 
lars," but  limiting  the  total  fees  to  $75  in 
any  one  month  in  misdemeanor  cases  (St 
1885,  p.  272,  c.  207).  This  act  was  consid- 
ered in  Dwyer  v.  Parker,  115  Cal.  644,  47 
Pac.  372,  the  effect  of  the  decision  being 
to  leave  in  force  the  fee  bill  established  by 
the  act,  but  removing  therefrom  the  limita- 
tion attempted  to  be  flxed  upon  the  amount 
of  fees  the  Justice  might  retain;  and  this 
act  thereafter  fixed  the  compensation  of  Jus- 
tices of  the  peace  up  to  the  time  the  county 
government  act  of  1901  went  into  effect 
amending  the  act  of  1897,  which  later  act, 
as  already  stated,  provided  that  In  coun- 
ties of  the  ninth  class,  to  which  Fresno 
county  then  belonged.  Justices  should  re- 
ceive "the  fees  allowed  by  law,"  which  was 
the  compensation  fixed  by  the  act  of  1895. 
The  act  of  1001  provides  in  the  fee  bill  of 
counties  of  the  seventh  class,  to  which  Fres- 
no county  then  belonged,  as  follows:  "Jus- 
tices of  the  peace,  the  fees  provided  by  law: 
provided,  that  In  townships  of  6,000  popu- 
lation or  more,  any  or  all  charges  in  crim- 
inal cases  shall  not  exceed  one  hundred  and 
forty  dollars  per  month  for  any  Justice  or 
other  ofitcer  exercising  the  Judicial  func- 
tions of  Justices  of  the  peace.  They  shall 
receive  the  fees  allowed  by  law  In  civil  cases. 
In  townships  having  a  population  of  less 
than  6,000,  they  shall  receive  fees  allowed 
by  law  not  to  exceed  ninety  dollars  per 
month  for  criminal  cases.  They  shall  re- 
ceive the  fees  allowed  by  law  In  civil  cases." 
The  act  of  1897,  as  amended  in  1901,  classi- 
fies the  counties  of  the  state  by  population 
for  the  purpose  of  regulating  the  compensa- 
tion of  the  officers,  and  to  this  no  objection 
is  made.  St  1901,  pp.  685,  687,  et  seq.,  c. 
234.  But  it  is  claimed  by  plaintiff  that  sec- 
tion 164  of  the  act  of  1901,  p.  712,  subd.  13, 
c.  234,  goes  further  than  Is  warranted  by  the 


Constitution,  and  *  "subdivides  the  class  for 
the  purpose  of  fixing  the  tees  of  townehip 
officers  of  Fresno  county,  and  places  a  limi- 
tation on  the  earnings  of  some  of  the  Jus- 
tices not  placed  upon  others.  The  Legis- 
lature has  attempted  to  regulate  the  com- 
pensation of  the  township  officers  not  sim- 
ply according  to  their  duties,  as  ascertained 
by  a  classification  of  counties  by  popula- 
tion, but  in  accordance  with  the  populatioo 
of  the  several  townships  within  the  county," 
the  effect  of  which  is  to  allow  a  Justice  o£ 
the  peace  in  one  of  the  classffied  townships 
$140  for  performing  certain  services  in  crim- 
inal cases,  and  to  another  Justice  of  the 
peace  In  another  tovraship  $90  for  perform- 
ing precisely  similar  services.  It  will  be 
observed,  too,  that  the  act  gives  the  Jus- 
tices all  the  fees  In  civil  cases,  regardless 
of  population.  The  claim  that  the  act  of 
1901  la  void  in  Its  entirety  la  not  insisted 
upon,  the  question  being  otherwise  settled, 
in  Beach  t.  Von  Detten  ((3aL)  73  Pac.  187. 
It  is,  however,  contended  by  plaintiff  that 
the  provisions  of  the  act  in  question  violate 
arttcle  1,  i  2,  of  the  Constitution,  that  "all 
laws  of  a  general  nature  shall  have  a  uni- 
form operation";  also  article  4.  i  25,  tliat 
"the  Legislature  shall  not  pass  local  or  spe- 
cial laws  in  any  of  the  following  enumerated 
cases,  that  is  to  say:  Twenty-Ninth.  Af- 
fecting the   fees  or   salary  of  any   officer. 

•  •  •  Thirty-Third.  In  all  other  cases 
where  a  general  law  can  be  made  applica- 
ble"; also,  article  11,  S  6,  that  "the  Legis- 
lature, by  general  and  uniform  laws,  shall 
provide  for  the  election  or  appointment.  In 
the  several  counties,  of  boards  of  super- 
visors, sheriffs,  county  clerks,  district  attor- 
neys, and  such  other  county,  township,  and 
municipal  officers  as  public  convenience  may 
require,  and  shall  prescribe  their  duties  and 
fix  their  terms  of  office.  It  shall  regulate 
the  compensation  of  all  such  officers,  in 
proportion  to  duties,  and  for  this  purpose 
may  classify  the   counties   by  population. 

•  •    •" 

We  think  respondent's  objection  to  aabd. 
13,  i  164,  of  the  act  under  consideration.  Is 
well  founded.  It  is  recognized— Indeed,  it 
has  been  said  titiat  the  conviction  Is  irre- 
sistible— ^that  the  Constitution  has  prescrib- 
ed a  single  mode  which  must  be  adopted  in 
fixing  the  compensation  of  officers  of  coun- 
ties, and  that  mode  is  to  adjust  the  com- 
pensation in  accordance  with  their  respec- 
tive duties  under  a  classification  of  coun- 
ties by  population  made  for  this  purpose. 
Dwyer  v.  Parker,  115  Cal.  544,  47  Pac.  372. 
If,  within  the  view  of  the  framers  of  the 
Constitution,  this  was  the  proper  mode  for 
fixing  the  compensation  of  county  officers — 
If  there  be  no  constitutional  inhibition  to  the 
contrary — no  reason  can  be  perceived  why 
a  like  method  of  classification  of  townships 
should  be  other  than  proper.  And,  notwith- 
standing the  dictum  in  Sanchez  v.  Fordyce 
(Cal.)  75  Pac.  66,  we  can  discover  no  such 
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Inblbltlon  in  tlie  Constitnfloik.  By  tbe  Con- 
stitution the  Legislature  la  required  to  fix 
the  compensation  of  county  officers  in  a  par- 
ticular mode,  but  tbe  method  of  fixing  tbe 
compensation  of  townsbip  officers  is  left 
optional  with  it;  the  exercise  of  its  choice 
of  modes,  however,  being  limited  by  the  gen- 
eral constitutional  provlBions  atMve  quoted. 
The  Constitution  declares  that  tbe  Legisla- 
ture shall  regulate  the  compensation  of  town- 
ship as  well  as  of  county  officers  in  propor- 
tion to  their  duties,  and  for  this  purpose 
may  (must)  classify  tbe  counties  by  popula- 
tion. That  tbe  Legislature  may  adopt  the 
same  scheme  made  applicable  to  coimtiesb 
and  classify  townships  by  population  for 
the  same  purpose,  would  seem  to  be  not  only 
permissible,  but  a  course  even  suggested  by 
tbls  language.  Bo  long  as  the  Legislature 
sees  fit  to  compensate  townsbip  officers  for 
seirices  performed  under  tbe  system  of  fees, 
no  occasion  for  such  classification  of  town- 
ships by  population  need  arise;  but,  wtiea 
the  Legislature  undertakes  to  salary  such 
township  officers^  it  is  difficult  to  perceive 
bow  this  can  fairly  be  done,  within  tbe  re- 
quirements of  tbe  Constitution,  If  It  were 
not  permissible  so  to  classify  townships. 
The  objection,  therefore,  to  the  section  un- 
der consideration,  comes  not  from  the  fact 
that  it  so  classifies  townships,  but  from  tbe 
fact  that  within  this  classification  there  is 
a  violation  of  the  constitutional  provision 
that  tbe  Legislature  shall  regulate  the  com- 
pensation of  all  officers  "in  proportion  to  da- 
ties."  If  two  justices  of  the  peace  in  town- 
shiiis  of  different  population  shall  each  dis- 
pose of  50  criminal  cases  in  one  month,  they 
have  rendered  identical  service,  and  that 
one,  because  be  is  a  justice  in  a  townsbip 
of  a  smaller  population  than  another,  shall 
receive  less  compensatiou  for  identical  serv- 
ices than  shall  the  other  justice  residing 
In  a  townsbip  of  larger  population,  is  a  man- 
ifest violation  of  tbe  constitutional  provi- 
sions to  which  we  bave  averted.  Tbe  law 
under  consideration  falls,  therefore,  not  be- 
cause it  classifies  townships  by  population 
for  tbe  purpose  of  regulating  tbe  compensa- 
tion of  townsbip  officers,  but  l>ecause,  within 
tbe  classification  so  made,  it  does  not  regu- 
late the  compensation  "in  proportion  to  du- 
ties." 

For  this  reason  tbe  judgment  appealed 
from  is  affirmed. 

We  concur:  McFARLAND,  J.;  LORI- 
GAN,  J. 

We  dissent:  BEATTT,  C.  J.,  VAN 
DYKE,  J. 

ANGELLOTTI,  J.  I  concur  in  the  Judg- 
ment and  in  the  opinion  of  Mr.  Justice  UEN- 
SHAW.  A  difference  in  tbe  population  of 
the  townships  ot  a  county  or  class  of  coun- 
ties may  justify  a  difference  in  the  salaries 
to  be  paid  to  the  townsbip  officers  of  tbe  re- 


spective townships,  and  the  determination  of 
the  Legislature  as  to  what  salaries  constitute 
a  compensation  in  proportion  to  duties,  based 
upon  differences  in  population,  is  probably 
binding  upon  tbe  courts.  But  where  a  sys- 
tem of  fees  is  prescribed  by  tbe  Legislature 
for  the  compensation  of  township  officers — ■ 
as.  In  this  case,  where  $3  is  fixed  as  the 
compensation  of  justices  of  the  peace  of  Fres- 
no county  "for  all  services  in  a  criminal  ac- 
tion or  proceeding,  whether  on  examination 
or  trial" — I  can  see  no  warrant,  under  our 
constitutional  provision  requiring  the  com- 
pensation to  be  regulated  In  proportion  to  du- 
ties, for  prescribing  different  limitations  as 
to  tbe  aggregate  amount  to  be  collected  for 
such  services  in  any  one  month,  at  such  rate 
so  fixed  by  law,  by  the  Justices  of  the  various 
townships  of  such  county,  simply  because  of 
a  difference  In  tbe  population  of  sucb  town- 
ships. 

SHAW,  J.  I  dissent.  I  concur  In  that 
part  of  the  opinion  of  Mr.  Justice  HEN- 
SHAW  which  holds  that  tbe  Legislature  has 
tbe  power  to  classify  by  population  the  town- 
ships within  any  given  class  of  counties,  In 
order  to  regulate  tbe  compensation  of  the  of- 
ficers of  sucb  townships.  But  I  cannot  agree 
to  tbe  proposition  that  tbe  law  in  question 
violates  the  constitutional  requirement  that 
the  compensation  sball  be  regulated'  in  pro- 
portion to  duties.  The  power  of  tbe  courts 
to  declare  an  act  of  the  Legislature  imoonstt- 
tutional  requires  tbe  utmost  delicacy  in  Its 
exercise,  and  Is  never  to  be  exerted  except 
when  tbe  conflict  between  tbe  statute  and  tbe 
Constitution  Is  palpable  and  incapable  of 
reconciliation,  and,  where  there  Is  a  reason- 
able doubt  whether  the  act  is  repugnant  to 
tbe  Constitution,  the  court  should  not  pro- 
nounce It  unconstitutional.  Stockton,  etc., 
Co.,  V.  Stockton,  41  CaL  169;  Bourland  v. 
Hildretb,  26  Cal.  161;  People  v.  Sassovlch, 
29  Cal.  480;  Broths  v.  Hyde,  87  Cal.  375: 
University  v.  Bernard,  67  Cal.  613;  People 
V.  Hayne,  83  Cal.  Ill,  23  Pac.  1,  7  L.  K.  A. 
348,  17  Am.  St  Bep.  211.  "In  passing  upon 
the  constitutional!^  of  the  statute,  we  are 
not  required  to  Imagine  some  i>osslble  con- 
tingency in  which  its  provisions  may  con- 
flict with  the  Constitution,  but  we  should  de- 
termine whether,  in  its  general  scope.  It  Is 
witbin  the  province  of  the  lawmaking  pow- 
er." Woodward  v.  Frultvale,  99  Cal.  562,  34 
Pac.  239. 

It  will  be  conceded  that  the  Legislature,  in 
fixing  tbe  compensation  of  officers,  is  not  re- 
quired to  provide  a  specific  compensation  for 
every  specific  service.  It  may  provide  spe- 
cific compensation  for  certain  services,  and 
require  other  services  for  which  no  speciflc 
compensation  is  provided;  it  being  then  pre- 
sumed that  tbe  Legislature  Intended  that  tbe 
whole  of  the  service  should  be  performed  in 
consideration  of  the  compensation  provided 
for  the  particular  service  for  which  a  fee  U 
given.    It  Is  also  competoit  for  the  lieglsla- 
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-ture,  after  a  salary  or  fee  Is  once  flxe<I,  and 
the  officer  jias  entered  upon  his  term,  to  pro- 
vide additional  dntiea  which  he  mnst  per- 
form without  any  additional  compensation. 
In  none  of  these  cases  can  It  be  held  that  the 
compensation  la  not  in  proportion  to  duties. 

It  is  apparently  conceded  that  a  law  for 
the  compensation  of  township  officers  would 
be  valid  If,  for  all  the  townships  In  a  class 
of  counties,  it  provided  that  each  Justice 
should  receive  $3  for  each  criminal  case,  not 
exceeding  a  fixed  sum  in  any  (me  month,  and 
that  for  the  excess  of  services  in  any  month 
he  should  receive  nothing.  It  was  so  held 
In  Green  v.  Fresno,  95  Cal.  332,  30  Pac.  644. 
The  invalidity  of  this  particular  statute  is 
said  to  lie  in  the  fact  that  the  maximum  is 
larger  in  the  larger  townships  than  in  the 
smaller  class.  This,  it  is  said,  makes  It  pos- 
sible that  two  Justices,  in  townships  of  dif- 
'erent  classes,  may,  In  some  one  or  more 
months  of  the  term,  each  dispose  of  50  crim- 
inal cases,  for  which  duty  one  would  receive 
$30  less  than  the  other,  and  therefore  the 
compensation  of  either,  as  compared  with  the 
other,  would  not  be  In  the  same  proportion  to 
the  duty  required,  and  the  law  would  not  be 
oniform  in  operation.  It  is  perfectly  obvious 
that  it  is  impossible  for  the  Legislature  to 
devise  a  scheme  of  compensation,  which,  If 
Judged  by  the  possibilities  of  any  one  month, 
or  by  exceptional  cases,  would  be  either  in 
proportion  to  duty  or  of  uniform  operation. 
▲  few  lllustrationa  will  demonstrate  this 
proposition.  If  the  law  provided  that  Jus- 
-ttcea  in  each  of  the  townships  should  receive 
the  fees  provided  by  law,  not  exceeding  $100 
In  any  one  month,  or  that  each  should  receive 
n  certain  fixed  sum  as  a  salary,  or  that  each 
should  receive  whatever  amounts  he  should 
earn,  at  $3  for  each  criminal  case,  or  a  fixed 
sum  for  each  hour  occupied  in  official  duty, 
la  either  case  it  would  be  subject  to  the  same 
contingencies.  One  Justice  might  have  a  pre- 
liminary examination,  or  a  case  of  criminal 
libel,  which  would  occupy  a  month,  while 
during  the  same  month  another  would  have 
50  petty  misdemeanors  to  which  the  defend- 
ants would  plead  guilty.  The  first  would  ob- 
tain ^  for  his  month's  work,  and  the  other 
$160,  if  there  were  no  limit,  or,  if  there  was 
a  limit  of  $140,  one  would  receive  the  full 
maximum,  while  the  other  would  get  but  the 
paltry  $3.  One  would  be  occupied  continu- 
ously for  a  month,  while  the  60  pleas  of 
guilty  would  require  but  a  few  hours.  So,  If 
the  compensation  were  so  much  per  hour,  the 
capadty  of  men  to  dispatch  business  being 
unequal,  one  man  might  dispose  of  an  im- 
portant case  in  two  weeks,  while  another 
would  require  a  month  for  the  same  work. 
The  public  service  would  be  the  same,  but 
the  more  capable  man  would  receive  only 
one-half  as  much  as  his  inefficient  colleague. 
In  the  case  of  a  salary  the  service  would 
vary,  while  the  salary  would  remain  the 
same.  The  condusion  is  Inevitable  that  some 
otber  standard,  most  be  applied,  and  greater 


liberty  allowed  to  the  Legislature.  If  a 
mouth  is  taken  as  a  convenient  division  of 
time  by  which  to  apportion  the  compensation 
allowed,  the  scale  need  not  be  so  nicely  ad- 
Justed  that  in  each  month  the  compensation 
will  be  In  exact  proportion  to  the  duty  per- 
formed in  that  month.  The  amount  is  not 
BO  fixed  on  any  theory  that  the  duty  to  be 
performed  will  not  vary  either  in  amount  or 
cost  of  performance  from  month  to  month. 
On  the  contrary,  the  Legislature  Is  presumed 
to  take  a  year,  or  an  entire  term,  and  to  con- 
sider the  total  service  likely  to  be  required 
for  such  year  or  term,  and  to  give  such  com- 
pensation for  the  year  or  term  as  It  believes 
sufficient.  The  division  Into  monthly  pay- 
ments Is  merely  for  convenience,  and  lias  no 
Just  relation  to  the  value  of  the  services  per- 
formed for  any  particular  month.  So,  also. 
In  the  case  of  fees,  they  are  not  fixed  on  the 
theory  that  each  fee  represents  the  reason- 
able value  or  cost  of  the  named  service  in 
any  single  instance,  or  even  the  average  cost 
or  value,  but  because  it  is  beUeved  that  for 
an  entire  term  the  fees  allowed  will  provide 
a  reasonable  compensation  for  all  official 
services  required. 

The  court  has  no  right  to  say  that  the 
validity  of  a  law  for  the  compensation  of  of- 
ficers must  depend  upon  the  jwssibility,  or 
even  the  certainty,  that  there  will  be  special 
Instances  in  which  it  will  operate  unequally. 
The  Legislature  cannot  take  these  special  and 
unusual  cases  into  account,  so  as  to  legislate 
especially  for  them.  It  can  act  only  with 
reference  to  usual  and  ordinary  condltloas 
and  general  averages.  The  court,  in  deter- 
mining the  validity  of  legislative  action  on 
this  subject,  instead  of  searching  for  possible 
or  actual  Instances  of  Inequality  or  lack  of 
uniformity,  should  rather  inquire  If  It  may 
not  be  true  that  in  the  long  run,  and  In  the 
average  Of  cases,  there  will  be  substantial 
'uniformity  of  operation.  The  Legislature, 
instead  of  considering  the  possible  efTect  of 
the  plan  for  a  possible  month,  should,  and 
doubtless  did,  consider  the  average  conditions 
for  an  average  year  or  term.  Many  contin- 
gencies may  be  supposed,  dlfTerent  from  that 
supposed  In  tlie  prevailing  opinion.  For  In- 
stance, It  may  be  that  in  each  class  of  town- 
ships there  would  be  In  some  months  less, 
and  In  some  months  more,  than  the  maxi- 
mum allowed  for  the  class;  that  the  average 
amount  received  for  the  year  in  the  larger 
class  would  be  $1,200,  and  in  the  smaller 
class  $900;  and  that,  in  the  months  when  the 
number  of  cases  exceeded  the  maximum,  the 
total  excess  In  the  larger  townships  would 
be  120  cases,  and  in  the  smaller  90  cases. 
Neither  would  receive  any  specific  compen- 
sation for  these  extra  duties,  but  the  amount 
of  such  service  required  would  bear  the  same 
proportion  to  the  compensation  received  In 
the  one  case  as  in  the  otber,  and  the  com- 
pensation therefore  would  be  In  proportion 
to  duties,  and  the  law  would  be  of  uniform 
operati(Hi.    It  cannot  be  said  that  this  Is  aa 
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Impossible  condition,  and,  as  tUe  court  can- 
not declare  a  law  unconstitutional  unless  the 
repugnancy  is  clearly  apparent,  I  think  it  is 
clear  that  in  this  case  the  act  of  the  Legis- 
lature should  be  declared  valid. 

In  1883  the  Legislature,  in  pursuance  of 
section  5,  art  11,  of  the  Constitution,  en- 
dearored  to  fix  the  compensation  of  officers 
In  proportion  to  duties.  At  nearly  every  ses- 
sion since  that  time  there  has  been  either 
an  entire  new  law  on  the  subject  enacted,  or 
a  revision  or  amendment  of  many  of  its  sec- 
tions. It  has  been  the  general  nndetstandihg 
of  both  the  legislators  and  of  the  courts  that 
such  legislation  as  that  here  Involved  was 
valid,  and  up  to  this  time  It  has  not  been 
questioned.  It  is  tme  that  this  long-contin- 
ued acquiescence  does  not  remove  any  sub- 
stantial objection,  but  it  should  at  least  re- 
quire careful  consideration  before  deciding 
such  provisions  invalid;  and  where,  as  in  this 
case,  tt  can  only  be  declared  invalid  by  sup- 
posing unusual  and  exceptional  cases,  it  is 
the  plain  duty  of  the  court  to  give  the  Legis- 
lature the  benefit  of  the  doubt,  and  presume 
the  conditions  are  such  as  would  Justify  the 
legislation  in  question.  The  eflfect  of  this 
decision  will  be  to  declare  a  large  part  of  the 
present  county  government  act  invalid,  as 
far  as  It  affects  township  officers. 

If  the  principle  of  the  prevailing  opinion 
Is  carried  out  to  its  log^ical  conclusion,  it  will 
apply  with  equal  force  to  the  laws  regulating 
the  compensation  of  county  officers  In  the  dif- 
ferent classes  of  counties.  For  It  must  be 
admitted  that  the  power  to  classify  counties 
for  that  purpose,  though  given  by  a  specific 
declaration  to  that  effect.  Is  of  no  greater 
force,  with  respect  to  the  different  classes  of 
counties,  than  Is  the  power  to  classify  town- 
tihips,  with  respect  to  the  different  classes 
of  townships.  Both  are  equally  subject  to 
other  constitutional  restrictions,  and  must  be 
exercised  accordingly.  Laws  passed  to  regu- 
late the  compensation  of  county  officers  in 
two  or  more  classes  of  counties  must  fix  the 
compensation  as  nearly  in  proportion  to  du- 
ties, and  be  as  uniform  in  operation,  as  laws 
providing  for  the  compehsation  of  township 
officers  In  two  or  more  classes  of  townships. 
Therefore  if  a  township  law  of  this  nature 
Is  to  be  declared  Invalid  whenever  it  can  be 
demonstrated  or  reasonably  supposed  that  an 
officer  of  one  class  may  not  or  does  not  re- 
ceive as  much  compensation  for  some  par- 
ticular month,  or  for  some  particular  duty,  as 
the  same  officer  of  another  class  for  a  like 
amount  of  service,  then,  by  the  same  prin- 
ciple, it  must  be  held  that  a  law  fixing  the 
compensation  of  the  county  officers  of  two  or 
more  classes  of  counties  is  unconstitutional, 
if  it  does  not  give  to  an  officer  of  one  of  the 
classes  the  same  compensation  for  a  particu- 
lar time  or  specified  duty  as  it  gives  to  the 
same  officer  of  another  class  of  counties  for 
substantially  the  same  service.  An  examina- 
tion of  the  provisions  for  the  compensation 
of  the  county  officers  in  the  several  classes 
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of  counties  will  disclose  many  inequalities 
of  this  character,  and,  upon  the  principle  here 
established,  the  provisions  of  the  county  gov- 
ernment law  as  to  compensation  of  many  of 
the  officers  would  be  declared  unconstlta- 
tional. 

For  these  reasons  I  am  of  the  opinion  that 
the  law  is  constitutional. 


IM  Cal.  i7S 
McCADLBY  t.  CULBBRT,  County  Auditor. 
(Sac.  1,240.) 

(Supreme  Ck>urt  of  California.    July  27,  1904.) 

C0NSXITT7rl0NAI,    LAW— CHANOIIfO    COKFENSA- 
TION    OF  OFFXCKBS. 

1.  County  Government  Bill  (St  1903,  p.  201,  S 
192,  subd.  13),  in  fixing  the  compensation  of 
justices  of  the  peace  of  townships  at  a  monthly 
salary,  varying  according  to  a  classification  of 
townships  by  population.  In  place  of  the  prior 
fees,  does  not  in  the  case  of  a  justice  ^ose 
compensation  is  not  thereby  increased,  contra- 
vene Const  art  11,  {  9,  prohibiting  increase  of 
an  officer's  compensation  after  his  election  and 
during  his  term  of  office. 

In  Bank.  Appeal  from  Superior  Court, 
Amador  County;  B.  C.  Rust  Judge. 

Action  In  mandate  by  Tames  McCauley 
against  C.  L.  Culbert  auditor  of  Amador 
county.  Judgment  for  petitioner.  Defendant 
appeals.    Affirmed. 

O.  P.  Vldnl,  for  appellant  Wm.  J.  McOee 
and  W.  H.  Willis,  for  respondent 

HENSHAW,  J.  Petitioner,  as  Justtco  of 
the  peace  In  and  for  township  No.  2  of  Ama- 
dor county,  brought  hia  action  in  mandate 
against  the  defendant  auditor  to  compel  him 
to  draw  his  warrant  In  favor  of  the  petitioner 
upon  the  county  treasurer  of  Amador  for  the 
sum  of  $35  In  payment  of  his  salary  as  Jus- 
tice of  the  peace  for  the  month  ending  May 
1,  1903,  pursuant  to  the  provisions  of  the 
county  government  bill  (St  1903,  p.  201). 
Section  192,  subd.  13,  of  this  act  classifies 
townships  by  population,  and  fixes  the  month- 
ly salary  for  Justices  of  the  peace  and  con- 
stables In  the  respective  townships  so  classi- 
fied. Judgment  passed  for  petitioner,  and 
the  auditor  appeals. 

Two  propositions  are  advanced  upon  the 
appeal.  First,  that  this  amendment  Is  re- 
pugnant to  the  Constitution,  which  prohibits 
the  classlflcaHon  of  townships  by  population 
for  the  purpose  of  fixing  the  compensation  of 
township  officers.  This  proposition  has  been 
disposed  of  In  the  case  of  Tucker  v.  Bamum, 
S.  F.  No.  3,716  (recently  decided)  77  Pac.  919. 
The  second  contention  of  appellant  Is  that 
the  law  Is,  at  least,  inapplicable  to  the  case 
of  petitioner,  for  that  It  Increases  his  com- 
pensation after  his  election  and  during  his 
term  of  office,  and  thus  violates  article  11,  { 
9,  of  the  Constitution.  There  Is  nothing  np- 
on  the  face  of  the  record  here  presented  to 
show  that  such  is  the  fact,  and  the  finding  of 
the  court  Is  to  the  effect  tiiat  the  salary  pro- 
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Tided  for  Is  not  an  Inereasfe  of  the  salary  of 
the  petitioner  after  his  election  and  during 
his  term  of  office,  but  la  merely  a  different 
mode  adopted  by  the  Legislature  of  compen- 
sating such  officer.  "And  the  court  further 
finds  that  the  evidence  Introduced  has  not 
proven  that  said  act  of  the  Legislature  in- 
creases the  salary  of  petitioner  after  his  elec- 
tion and  during  bis  term  of  office."  Within 
the  limits  of  the  constitutional  restriction 
above  cited,  the  Legislature  has  the  power  to 
change  the  mode  of  compensation.  In  Vail  v. 
San  Diego  County,  126  Cal.  35,  58  Pac.  392, 
It  was  held  that  In  the  case  of  the  county 
surveyor  a  legislative  change  In  his  compen- 
sation from  fees  to  a  salary  after  his  election 
and  during  his  term  of  office  was  legal.  In 
the  case  at  bar  the  Legislature  has  made  a 
like  change  In  the  form  of  compensation,  and 
the  finding  of  the  court  In  this  case  is  conclu- 
sive that  it  Is  not  an  Increase  of  compensa- 
tion, and  therefore  not  violative  of  the  Con- 
stitution. 

For  the  foregoing  reasons  the  judgment 
appealed  from  Is  affirmed. 

We  concur:  McFARLAND,  J.;  LORIGAN, 
J.;  ANGELLOTTI,  J.;  SHAW,  J.;  VAN 
UYKE,  J. 

144  Cal.  134 

Ex  parte  DICKEY.    (Cr.  1,123.) 
(Supreme  Court  of  California.    July  25,  1804.) 

CONSTITUTIONAL     LAW  —  POLICE     POWER— LnC- 
ITING  CHAftGES  OF  EMPLOYMENT  AGENTS. 

1.  St.  1003,  p.  14,  c.  11.  g  4,  limiting  the  com- 
pensation which  an  employment  agent  may  re- 
ceive to  10  per  cent  of  a  month's  wages  in  the 
employment  furnished,  is  not  within  the  police 
power,  but  contravenes  the  constitutional  guar- 
anty of  protection  in  the  possession  of  property. 

Shaw,  J.,  dissenting. 

In  Bank.  Application  of  C.  E.  Dickey  for 
a  writ  of  habeas  corpus,  directed  against 
the  sheriff  of  the  city  and  county  of  San 
Francisco,  who  restrains  petitioner  of  his 
liberty  per  order  of  George  H,  Cabanlss, 
police  Judge.    Petitioner   discharged. 

William  H.  Davis,  for  petitioner.  H.  W. 
Button,  for  respondent. 

HENSHAW,  J.  By  this  writ  the  petition- 
er attacks  the  constitutionality  of  an  act 
of  the  Iiegislature  defining  the  duties  and 
liabilities  of  employment  agents,  making  the 
violation  of  the  act  a  misdemeanor,  and 
fixing  penalties  therefor  (St.  1903,  p.  14,  c. 
11),  and  in  particular  section  4  of  this  act, 
imder  which  he  was  charged  and  convicted 
of  a  misdemeanor. 

Section  4  reads  as  follows:  "It  shall  be 
unlawful  for  an  employment  agent  In  the 
state  of  California  to  receive,  directly  or 
indirectly  for  registration  made  or  for  In- 
formation or  assistance  such  as  is  described 
in  section  two  hereof,  any  money  or  other 
consideration  which  Is  In  value  in  excess 
of  ten  per  cent,  of  the  amount  earned,  or 


prospectlTely  to  be  earned,  by  fiie  person 
for  whom  such  registration  is  made  or  to 
whom  such  information  is  furnished,  through 
the  medium  of  the  employment  regarding 
which  such  registration,  Information  or  as- 
sistance is  given,  during  the  first  month  of 
such  employment:  provided,  that  said  value 
shall  not  be  In  excess  of  ten  per  cent  o£ 
the  amount  actually  prospectively  to  be 
earned  In  such  employment  when  it  is  mu- 
tually understood  by  the  agent  and  person 
in  this  section  mentioned,  at  the  time  when 
said  Information  or  assistance  is  furnished, 
that  said  employment  is  to  be  for  a  period, 
of  less  than  one  month."  Whether  or  not 
the  act  be  a  valid  exercise  of  the  police 
power  is  the  single  question  here  calling  for 
determination. 

As  to  the  scope  of  the  legtslatlre  exercise 
of  the  police  power,  the  Supreme  Court  of 
the  United  States,  In  the  recent  case  ot 
Holden  v.  Hardy,  169  U.  S.  366,  18  Snp.  Ct. 
383,  42  L.  Ed.  780,  discussing  the  question 
of  the  right  of  one  to  pursue  an  ordinary' 
and  legitimate  vocation,  to  acquire  property, 
and  to  make  contracts  to  that  end,  says: 
"This  right  of  contract,  however,  is  itself 
subject  to  certain  limitations  which  the  state 
may  lawfully  impose  in  the  exercise  of  its 
police  powers.  While  this  power  is  Inherent 
In  all  governments,  it  has  doubtless  been 
greatly  expanded  In  its  application  during 
the  past  century,  owing  to  an  enormous  in- 
crease in  the  numbor  of  occupations  which 
are  dangerous,  or  so  far  detrimental  to  the 
health  of  employ^  as  to  demand  special 
precautions  for  their  well-being  and  protec- 
tion, or  tba  safety  of  adjacent  property. 
While  this  court  has  held  that  the  police 
I>ower  cannot  be  put  forward  as  an  excuse 
for  oppressive  and  unjust  legislation,  it  may 
be  lawfully  resorted  to  for  the  purpose  of 
preserving  the  public  health,  safety,  or  mor- 
als, or  the  abatement  of  public  nuisances, 
and  a  large  discretion  'Is  necessarily  vested 
in  the  Legislature  to  determine  not  only 
what  the  interests  of  the  public  require, 
but  what  measures  are  necessary  for  the 
protection  of  such  interests.'"  And  Judge 
Coolcy — Constitutional  Limitations  (7tb  Ed.) 
p.  837 — declares:  "The  limit  to  the  exercise 
of  the  police  power  in  these  cases  must  be 
this:  The  regulation  must  have  reference 
to  the  comfort,  safety,  or  welfare  of  society." 
In  the  same  connection  this  court  has  said 
(Sonora  v.  Curtin,  137  Cal.  583,  70  Pac.  674): 
"A  police  regulation  or  restraint  is  for  the 
purpose  of  preventing  damage  to  the  public 
or  to  third  persons.  There  are  certain  lines 
of  business  and  certain  occupations  which 
require  police  regulation  because  of  their 
peculiar  character,  in  order  that  harm  may 
not  come  to  the  public,  or  that  the  threat- 
ened danger  may  be  averted.  Where  the 
profession  or  business  Is  not  dangerous  to 
the  public,  either  directly  or  indirectly,  it 
cannot  be  subjected  to  any  police  regulation 
whatever   which   does   not   fall   within    the 
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power  of  taxation  for  revenne.'*  It  appears, 
therefore,  that  the  due  exercise  of  the  police 
power  Is  limited  to  the  preservation  of  the 
public  health,  safety,  and  morals,  and  that 
legislation  which  transcends  these  objects, 
whatever  other  Justification  It  may  claim  for 
its  existence,  cannot  be  npheld  as  a  legitimate 
police  regulation.  The  business  in  which 
this  defendant  Is  engaged  Is  not  only  inno- 
cent and  innocuous,  but  is  highly  beneficial, 
as  tending  the  more  quickly  to  secure  labor 
for  the  unemployed.  There  Is  nothing  in  the 
nature  of  the  business,  therefore,  that  in 
any  way  threatens  or  endangers  the  public 
health,  safety,  or  morals.  Nor,  indeed,  is 
the  purpose  of  this  statute  to  regulate  In 
these  regards,  or  in  any  of  them.  The  de- 
clared purpose  and  the  plain  effect  of  the 
above-quoted  section  Is  to  limit  the  right  of 
an  employment  agent  In  making  contracts— 
a  right  free  to  those  who  follow  other  voca- 
tions— and  arbitrarily  to  fix  the  compensa- 
tion which  he  may  receive  for  the  services 
which  he  renders. 

Here,  then,  is  laid  down  a  most  drastic 
rale  governing  the  conduct  of  a  man  in  the 
prosecntion  of  a  harmless,  legitimate,  and 
beneficial  business.  Under  the  Constitution 
of  the  United '  States  and  of  this  state,  the 
protection  guarantied  In  the  possession  of 
property  and  In  the  pursuit  of  bapi^eas  Is 
extended,  as  of  necessity  It  must  be,  to  cover 
tlie  right  to  acquire  property,  and  the  right 
to  acquire  property  most  and  does  Include 
the  employment  of  proper  means  to  that  end. 
Says  Judge  Cooley  (Constitutional  Ldmlta- 
tions  [7th  Ed.]  p.  888):  "The  general  rule  un- 
doubtedly is  that  any  person  Is  at  liberty 
to  pursue  any  lawful  calling,  and  to  do  so 
in  his  own  way,  not  encroaching  on  the  rights 
of  others.  This  general  right  cannot  be 
done  away  with."  And  tills  court  has  said 
(Bx  parte  Newman,  9  Cal.  617) :  "The  right 
to  protect  and  possess  property  is  not  more 
clearly  protected  by  the  Constitution  than 
the  right  to  acquire.  The  right  to  acquire 
must  include  the  right  to  use  the  proper 
means  to  attain  the  end.  The  right  Itself 
would  be  Impotent  without  the  power  to  use 
its  necessary  Incidents.  The  Legislature 
therefore  cannot  prohibit  the  proper  use  of 
the  means  of  acquiring  property,  except  the 
peace  and  safety  of  the  state  require  it." 
In  strict  accord  with  this  is  the  language  of 
the  Supreme  Court  of  the  United  States  in 
Holden  v.  Hardy,  supra:  "As  the  possession 
of  property,  of  which  a  person  cannot  be  de- 
prived, doubtless  implies  that  such  property 
may  be  acquired,  it  is  safe  to  say  that  a 
state  law  which  undertakes  to  deprive  any 
class  of  persons  of  the  general  power  to  ac- 
quire property  would  also  be  obnoxious  to 
the  same  provision  [due  process  of  law]. 
Indeed,  we  may  go  a  step  further,  and  say 
that,  as  tHToperty  can  only  be  legally  acquir- 
ed, as  between  living  persons,  by  contract, 
a  general  prohibition  against  entering  into 
contracts  with  respect  to  property,  or  hav- 


ing as  their  object  the  acquisition  of  prop- 
erty, would  be  equally  Invalid."  And  says 
Judge  Cooley,  treating  of  this  same  subject- 
matter:  !'Tbe  doubt  might  also  arise  whether 
a  regulation  made  for  one  class  of  dtleens, 
entirely  arbitrary  in  Its  character,  and  re- 
stricting their  rights,  privileges,  or  legal  ca- 
pacities in  a  manner  before  unknown  to 
the  law,  could  be  sustained,  notwithstanding 
its  generality.  Distinctions  in  these  respects 
must  rest  upon  some  reason  upon  which 
they  can  be  defended — like  the  want  of  ca- 
pacity in  Infants  and  insane  persons;  and 
if  the  Legislature  should  undertake  to  provide 
that  persons  following  some  specified  lawful 
trade  or  employment  should  not  have  ca- 
pacity to  make  contracts,  or  to  receive  con- 
veyances, or  to  build  such  houses  as  others 
were  allowed  to  erect,  or  In  any  other  way 
to  make  such  use  of  their  property  as  was 
permissible  to  others,  it  can  scarcely  be 
doubted  tliat  the  act  would  transcend  the 
due  bounds  of  legislative  power,  even  though 
no  express  constltational  provision  could  be 
pointed  out  with  which  it  would  come  in 
conflict  To  forbid  to  an  individual  or  a 
class  the  right  to  the  acquisition  or  en- 
joyment of  property  in  such  manner  as 
should  be  permitted  to  the  community  at 
large  would  be  to  deprive  them  of  liber- 
ty in  particnlaTB  of  primary  Importance 
to  their  *pur8Ult  of  happiness';  and  those 
who  should  claim  a  right  to  do  so  ought 
to  be  able  to  show  a  specific  authority  there- 
for, instead  of  calling  upon  others  to  show 
how  and  where  the  authority  Is  negatived." 
The  application  of  these  principles  to  the 
statute  under  consideration  leads  to  the  fol- 
lowing Irresistible  conclusion.  The  petitioner 
is  engaged  In  a  harmless  and  beneficial  busi- 
ness. As  part  of  his  "property"  in  that 
business  are  the  services  that  he  renders  in  . 
obtaining  employment  for  those  seeking  it. 
It  is  not  compulsory  upon  any  one  to  employ 
him,  and  who  so  seeks  to  avail  himself  of 
hla  services  is  at  liberty  to  reject  them  if 
the  terms  of  the  contract  for  compensa- 
tion are  not  satisfactory  to  him.  Tliis  right 
of  contract  common  to  all  legitimate  occu- 
pations Is  an  asset  of  the  petitioner  in  bis 
chosen  occupation,  and,  as  has  been  said,  is 
a  part  of  the  property  In  the  enjoyment  of 
which  he  is  guarantied  protection  by  the  Con- 
stitution. By  the  act  in  question  he  Is  ar- 
bitrarily stripped  of  this  right  of  contract, 
and  deprived  of  his  property,  and  left,  in 
following  bis  vocation  and  in  pursuit  of  his 
livelihood,  circumscribed  and  hampered  by  a 
law  not  applicable  to  bis  fellow  men  in 
other  occupations.  Sncb  legislation  la  of  the 
class  discussed  by  Judge  Cooley  in  the 
paragi'aph  above  quoted — "entirely  arbitrary 
in  its  character,  and  restricting  the  rights, 
privileges,  or  legal  capacities"  of  one  class 
of  citizens  "in  a  manner  before  unknown 
to  the  law."  For  such  legislation,  as  be 
very  Justly  adds,  tliose  who  claim  its  validity 
should  be  able  to  show  a  specific  authority 
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therefor,  "instead  of  calUns  upon  others  to 
show  bow  and  where  the  authority  is  nega- 
tived." And  where,  it  may  be  asked,  could 
the  line  be  drawn.  If  the  Legislature,  under 
the  guise  of  the  exercise  of  Its  police  power, 
should  thus  be  permitted  to  encroach  upon 
the  rights  of  one  class  of  citizens?  Why 
should  not  the  butcher  and  the  baker,  dealing 
in  the  necessaries  of  life,  be  restricted  in 
their  right  of  contract,  and  consequently  In 
their  profits,  to  10,  6,  or  1  per  cent?  Why 
should  not  the  contractor,  the  merchant,  the 
professional  man,  be  likewise  subjected  to 
such  paternal  laws,  and  why  might  not  the 
Legislature  fix  the  price  and  yalue  of  the 
services  of  labor?  The  law  is  clearly  one 
of  those,  the  danger  of  whose  enactment  was 
foreshadowed  by  this  court  in  Ex  parte 
JentzBch,  112  Cal.  408,  44  Pac  803,  82  L.  B. 
A.  664,  when  It  said:  "So,  while  the  police 
power  Is  one  whose  proper  use  makes  moat 
potently  for  good,  in  its  undefined  scope  and 
inordinate  exercise  lurk  no  small  danger  to 
the  republic.  For  the  difficulty  which  is  ex- 
perienced in  defining  its  Just  limits  and 
bounds  atTords  a  temptation  to  the  Legisla- 
ture to  encroach  npon  the  rights  of  citizens 
with  experimental  laws,  none  the  less  dan- 
gerous because  well  meant" 

We  have  not  In  this  discussion,  been  called 
upon  to  consider  adjudications  from  any  sis- 
ter states,  for  the  reason  that  no  such  en- 
actments as  this  have  been  passed  by  their 
Legislatures,  or,  if  passed,  have  come  before 
their  courti  for  review.  We  have  been  re- 
ferred to  no  cases  by  the  respondent  In  Illi- 
nois, however,  an  act  not  dissimilar  in  char- 
acter was  passed,  requiring  that  all  coal  pro- 
duced In  the  state  should  be  weighed  on 
scales  at  the  mines,  and  that  such  weight 
should  be  taken  as  a  basis  for  computing 
the  wages  of  the  operators,  and  prohibiting 
the  owners  and  employes  from  contracting 
for  labor  on  any  other  basis.  In  Millet  v. 
People,  7  N.  E.  631,  67  Am.  Rep.  860,  the 
defendant  was  convicted  of  having  failed  to 
furnish  a  track  scale  as  provided  in  the  act, 
and  he  appealed.  In  stating  the  proposition 
the  Supreme  Court  of  Illinois  said;  "The 
question  is  thus  presented  whether  it  is 
competent  for  the  General  Assembly  to  sin- 
gle out  owners  and  operators  of  coal  mines, 
as  a  distinct  class,  and  provide  that  they 
shall  bear  burdens  not  imposed  on  other 
owners  of  property  or  employers  of  laborers, 
and  prohibit  them  from  making  contracts 
which  It  is  competent  for  other  ovrners  of 
property  or  employers  of  labor  to  make." 
The  court,  in  its  discussion,  quoted  Judge 
Cooley,  as  above,  and,  in  declaring  the  law 
invalid,  said:  "What  is  there  In  the  condi- 
tion or  situation  of  the  laborer  In  the  mine 
to  disqualify  him  from  contracting  in  regard 
to  the  price  of  his  labor,  or  In  regard  to  the 
mode  of  ascertaining  the  price?  And  why 
should  the  owner  of  tlie  mine,  or  the  agent 
in  control  of  the  mine,  not  be  allowed  to 
contract  In  respect  to  matters  as  to  which 


all  other  property  ownem  and  agent*  may 
contract?" 

There  are  but  two  classes  of  l^;lslation 
standing  upon  the  books  which  bear  any  sim- 
ilarity to  the  law  here  under  consideraUon, 
but  an  examination  of  those  classes  dis- 
closes that  the  similarity  is  superficial  and 
not  substantiaL  The  first  Is  found  in  the 
laws  against  usury,  not  recognized  In  this 
state,  saving  in  the  particular  case  of  pawn- 
brokers, who  are  forbidden  to  charge  more 
than  2  per  cent  a  month  interest  But 
usury  laws,  without  regard  to  their  wisdom, 
are  a  heritage  to  us  from  the  common  law, 
which  we  have  adopted  as  the  basis  of  onr 
jurisprudence,  and  had  their  origin  In  the 
somewhat  spiritual  and  theological  notion 
that  It  was  against  the  law  of  God  that  a 
thing  which  was  by  nature  unfruitful  should 
be  made  to  bear  fruit,  and  from  time  im- 
memorial have  been  upheld  as  police  regula- 
tions. Ex  parte  Llchtenstein,  67  Cal.  358, 
7  Pac.  T28,  66  Am.  Rep.  713.  The  second 
Is  the  law  of  Congress,  apparently  impairing 
the  right  of  contract  in  declaring  that  no 
agent  attorney,  or  other  person  engaged  in 
preparing,  presenting,  or  prosecuting  any 
claim  under  the  provisions  of  the  pension  act 
shall  demand,  receive,  or  retain  for  bis 
services  any  sum  greater  than  $10,  and  mak- 
ing a  violation  of  the  act  a  misdemeanor. 
But  the  constitntionallty  of  the  act  is  dv 
beld  by  the  Supreme  Court  of  the  United 
States  upon  the  express  ground  that  no  pen- 
sioner has  a  vested  legal  right  to  his  peo- 
sion.  The  pensions  are  the  bounties  of  the 
government,  which  Congress  has  the  rl^t 
to  give,  withhold,  distribute,  or  recall  at  its 
discretion,  and,  being  at  liberty  so  to  give 
or  withhold,  '"may  prescribe  who  shall  receive 
It,  and  determine  all  the  elrenmstances  and 
conditions  under  which  any  appUoatioa  there- 
for shall  be  prosecuted.  No  man  has  a  legal 
right  to  a  pension,  and  no  man  has  a 
legal  right  to  interfere  In  the  matter  of  ob- 
taining pensions  for  himself  or  others." 
Frisbie  v.  The  United  States,  157  U.  &  160. 
15  Sup.  Ct  686,  S9  L.  Ed.  667. 

For  the  foregoing  reasons,  the  provision 
of  the  act  under  consideration  is  declared 
void,  and  the  prisoner  is  discharged  from 
custody. 

We  concur:  McFARLAND,  X:  VAK 
DYKE,  J.;  LORIGAN,  J.;  ANGELLOTTI,  J. 

BEATTY,  C.  J.  I  concur.  While  no  vaUd 
distinction  can  be  made  between  this  act  and 
a  usury  law,  it  is  equally  true  that  no  valid 
distinction  could  be  made  between  tills  act 
and  a  penal  statute  limiting  the  ciutrges  of 
surgeons  and  physiclanB,  and  compelling  them 
to  repay  all  fees  collected  in  case  of  failure 
to  cure.  The  impolicy  of  such  a  law  might 
be  more  evident,  but  in  principle  It  would 
be  no  more  vicious  than  other  laws  limiting 
the  price  of  commodities,  and  It  could  be 
much  more  easily  vindicated  as  an  exercise 
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«f  the  police  power.  The  sick,  tSie  dlaeaied 
and  Inflrm  constitute  a  much  larger  claBsthan 
the  unemployed,  and  no  class  Is  under  stron- 
ger compulsion  to  make  improTldent  bargains 
In  hope  of  relief.  But  the  preservation  of 
the  public  health — a  prime  object  of  the  po- 
lice power — has  not  been  deemed  a  Justifica- 
tion for  a  law  making  It  a  crime  to  charge 
more  than  a  fixed  maximum  for  medical  or 
Borglcal  servlcea.  It  is  also  essential  to  0te 
public  health  that  people  should  have  a 
Buffldent  quantity  of  wholesome  food,  and 
tbere  are  numerous  statutes  designed  to 
guard  the  purity  of  food  stuffs,  but  none 
limiting  their  price.  The  law  considered  In 
Holden  y.  Hardy,  16d  U.  S.  366,  18  Sup.  Ct 
883,  42  L.  Ed.  780— a  law  limiting  the  honrs 
of  labor  underground — was  properly  sustain- 
ed as  a  valid  exercise  of  the  police  power.  It 
is  of  a  piece  with  the  whole  course  of  fac- 
tory legislation  In  England,  the  United  States, 
and  other  civilized  countries  during  the  last 
century — legislation  by  which  the  condition 
of  all  operatives,  and  especially  of  children, 
bas  been  so  greatly  amelloratedi^  It  la  based 
upon  the  unquestioned  right  of  the  state  to 
prohibit  Its  citizens  from  engaging,  even  vol- 
untarily, m  occupations  destructive  or  dan- 
gerous to  health  or  morals— or  when  an  In- 
dustry, though  dangerous  or  detrimental,  Is 
nevertheless  essential  to  the  general  welfare, 
from  pursuing  it  In  a  manner  unnecessarily 
hazardous  or  detrimental.  Such  legislation 
can  never  be  cited  as  a  precedent  or  Justifica- 
tion for  Interference  with  freedom  of  con- 
tract In  occupations  useful,  legitimate,  and 
free  from  danger  to  the  public  health,  safety, 
and  morals. 

The  usury  law  stands  alone  as  a  precedent 
for  this  act,  but  that  Is  an  anomaly,  and. 
If  It  could  be  held  to  Justify  the  enactment 
here  In  question.  It  would  Justify  special 
laws  fixing  the  prices  of  all  commodities, 
and  for  labor  and  services  of  every  descrip- 
tion and  In  all  vocations. 

SHA.W,  3.  I  dissent  There  can  be  no 
doubt  that  the  Legislature  possesses  the  pow- 
er. In  cases  where  the  comfort,  health,  well- 
being,  or  prosperity  of  the  community  de- 
mand it,  to  make  reasonable  regulation  of 
the  right  of  persons  to  make  such  contracts 
with  others  as  they  please.  In  Holden  v. 
Hardy,  169  U.  S.  391,  18  Sup.  Ct.  883,  42  L. 
Bd.  780,  the  Supreme  Court  of  the  United 
States  says:  "This  right  of  contract,  how- 
ever, is  itself  subject  to  certain  limitations 
which  the  state  may  lawfully  impose  In  the 
exercise  of  its  p<rilce  powers."  Thorpe  v. 
Rutland  A  B.  B.  Co.,  27  Vt  140.  62  Am.  Dec. 
625;  Dobbins  v.  Los  Angeles,  139  Cat.  183, 
72  Pac.  970,  96  Am.  St.  Rep.  95;  Odd  Fellows' 
Cem.  Association  v.  San  Francisco,  140  Cal. 
285,  78  Pac.  987;  Commonwealth  v.  Alger,  7 
Gush.  104;  Hooper  v.  California,  155  U.  S. 
648.  15  Sup.  Ct.  207,  39  L.  Ed.  297;  Cooley, 
Oonst.  Llm.  pp.  837,  887.  In  Holden  v.  Har- 
dy, supra,  the  court  had  under  consideration 


the  validity  of  a'  law  prescribing  the  number 
of  hours  of  labor  per  day  of  workmen  In  un- 
derground mines.  The  law  was  held  valid  on 
the  ground  that  It  must  be  presumed  that  the 
Legislature  believed  that  labor  la  under- 
ground mines  for  an  excess  of  eight  hours 
per  day  would  be  detrimental  to  health.  The 
police  power,  however,  is  not  limited  in  its 
application  to  such  laws  as  may  be  deemed 
necessary  for  the  preservation  of  the  general 
health  and  comfort  It  embraces  also  the 
preservation  and  promotion  of  the  general 
welfare  and  prosperity.  In  considering  the 
validity  of  laws  which  have  no  specific  rela- 
tion to  health  or  comfort  but  which  are  en- 
acted In  the  exercise  of  the  police  power,  for 
the  general  welfare  of  society,  many  of  the 
same  principles  are  applicable  as  In  those  In- 
volving health  or  comfort  The  people  can 
usually  be  trusted  to  look  after  the  preserva- 
tion of  th^  own  bealth  In  their  own  way. 
But  owing  to  their  necessitous  circumstances, 
they  are  sometimes  unable  to  do  so  properly, 
and  In  such  Instances  the  Legislature  has  the 
power  to  determine  for  them  what  shall  be 
done  for  that  purpose.  So,  also,  people  gen- 
erally may  be  depended  on  to  make  such 
contracts  as  their  several  interests  demand, 
and  under  all  ordinary  conditions  the  right 
freely  to  do  this  cannot  be  interfered  with  or 
controlled  by  the  legislative  power.  But  un- 
der some  circumstances,  a  class  of  persons 
may  be  so  situated  with  respect  to  another 
class  that  they  are  subject  to  oppression,  and, 
though  nominally  free  and  at  liberty  to  do 
as  they  please,  they  are  In  reality  compelled 
to  act  at  the  dictation  of  others,  whose  self- 
interest  leads  them  to  take  an  undue  advan- 
tage: and  in  such  cases  the  Legislature  may. 
In  the  exercise  of  police  powers,  declare  that 
certain  contracts,  which,  in  its  Judgment,  It 
deems  injurious  to  the  general  welfare  and 
prosperity  of  the  people,  shall  not  be  made, 
and.  If  made,  shall  not  be  enforceable.  In 
this  connection  the  observations  of  the  Unit- 
ed States  Supreme  Court  in  the  case  last  cit- 
ed concerning  the  validity  of  a  law  prescrib- 
ing the  hours  of  labor  in  certain  exceptional 
occupations  are  pertinent  Speaking  of  the 
miners  and  the  mine  owners,  the  court  says: 
"The  proprietors  of  these  establishments  and 
tbelr  operatives  do  not  stand  upon  an  equali- 
ty, and  their  Interests  are,  to  a  certain  ex- 
tent, confiicdng.  The  former  naturally  de- 
sire to  obtain  as  much  labor  as  possible  from 
their  employes,  while  tbe  latter  are  often  in- 
duced by  the  fear  of  discharge  to  conform  to 
regulations  which  their  Judgment,  fairly  ex- 
ercised, would  pronounce  detrimental  to  their 
health  or  strength.  In  other  words,  the  pro- 
prietors lay  down  the  rules,  and  the  laborers 
are  practically  constrained  to  obey  them.  lu 
such  cases  self-interest  is  often  an  unsafe 
guide,  and  the  Legislature  may  interpose  its 
authority." 

The  right  of  the  Legislature  to  enact  laws 
prescribing  the  rate  of  interest,  usually  de- 
nominated "usuiy  laws,"  is  essentially  a  part 
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of  tbe  police  power.  I  think  It  Is  a  mlstakft 
to  say  that  our  heritage  from  the  common 
law  in  thia  respect  consists  solely  of  the  spe- 
cific right  to  pass  snch  laws,  wlthont  regard 
either  to  their  wisdom,  or  to  the  conditiona 
which  sanction  the  exercise  of  the  power. 
Our  heritage  la  rather  the  somid  principle 
that,  in  the  performance  of  Its  duty  to  pro- 
mote the  general  welfare — a  declared  object 
of  the  Constitution  of  the  United  State»— the 
Legislature  may  pass  such  laws  aa  may  rea- 
sonably be  found  necessary  to  protect  the 
helpless  and  weak  from  the  exactions  of  the 
strong.  Originally,  Indeed,  the  usury  laws 
were  said  to  be  founded  upon  the  notion  that 
It  was  contrary  to  the  law  of  God  to  make  a 
charge  for  the  use  of  money,  which  was  said 
to  be  in  itself  inert  and  unfruitful.  But  that 
has  long  ceased  to  be  considered  as  the  foun- 
dation on  which  they  rest  Eighty  years  ago 
Lord  Chief  Justice  Best,  in  the  House  of 
Lords,  said:  "The  supposed  policy  of  usury 
laws  in  modem  times  Is  to  protect  necessity 
against  avarice,  to  fix  such  a  rate  of  Interest 
as  will  enable  Industry  to  employ  with  ad- 
vantage a  borrowed  capital,  and  theroby  to 
promote  labor  and  increase  national  wealth." 
3  Blng.  196.  Chancellor  Kent,  on  the  same 
subject,  says:  "Civil  government  Is  contin- 
ually placing  guards  on  the  weaknesses,  and 
checks  upon  the  passions,  of  men;  and  many 
cases  might  be  mentioned  in  which  there  is, 
equally  with  usury  laws,  an  Interference  of 
the  lawgiver  with  the  natural  liberty  of  man- 
kind to  deal  as  they  please  with  othera" 
Dunham  v.  Gould,  16  Johns.  380,  8  Am.  Dec. 
323.  In  First  National  Bank  v.  Flanklnton, 
27  Wis.  177,  9  Am.  Bep.  453,  the  court  says 
that  usury  laws  are  "enacted  to  protect  the 
weak  and  necessitous  from  being  overreached 
and  oppressed  by  the  powerful  and  rich." 
Our  state  law  regarding  the  rate  of  Interest 
which  may  be  lawfully  charged  by  pawn- 
brokers Is  an  instance  of  the  exercise  of  this 
power  tor  the  object  of  promoting  the  general 
welfare.  In  Ex  parte  lichtenstein,  67  Gal. 
359,  7  Pac.  728,  56  Am.  Bep.  713,  this  law 
was  declared  constitutional.  It  was  not  dis- 
puted that  the  Legislature  could  thus  restrict 
the  power  to  contract;  and  the  principal 
ground  of  attack  was  that  the  law  was  spe- 
cial and  not  of  uniform  operation.  But  the 
court  manifestly  considered  that  It  was  an 
exercise  of  police  power,  saying:  "It  is  well 
known  that  persons  frequenting  the  offices  of 
pawnbrokers  are  generally  the  reckless  and 
needy  and  improvident,  who  require  the  pro- 
tection of  the  law.  To  no  other  class  of  mon- 
ey lenders  do  the  same  reasons  apply.  Men 
driven  by  the  necessities  of  their  situation 
resort  to  the  pawnbroker,  and  pledge  any  and 
all  articles  in  their  possession  in  order  to 
raise  money,  and  they  are  not  particular 
about  the  rate  of  interest  charged  them. 
*  •  •  Pawnbrokers  are  not  allowed  to  do 
a  certain  act  because  the  Legislature,  in  its 
wisdom,  deemed  It  injurious  and  harmful  to 
the  community  to  permit  them  to  do  the  pro- 


hibited act.*  Page  361,  67  Cal.,  page  730,7 
Pac,  56  Am.  Bep.  713. 

I  can  see  no  real  distinction  between  laws 
of  the  character  above  considered  and  the 
one  here  involved.  If  one  who  desires  to 
borrow  money,  or  the  miner  In  an  under- 
ground mine — the  one  having  proporty  to 
pledge,  and  the  other  being  already  employed 
-—ate  likely,  from  their  necessities,  to  rah- 
mit  to  imjust  exactions  by  those  with  whom 
they  deal,  how  much  more  likely  to  do  so  is 
the  person  who  Is  out  of  employment,  who 
depends  on  his  daily  wages  or  monthly  sal- 
ary for  bis  daily  bread,  and  who  sees  before 
him  starvation  for  himself  and  a  d^endest 
tamily  if  he  does  not  speedily  secure  re- 
munerative employment  The  number  of  this 
class  of  persona  far  exceeds  the  number  of 
those  who  borrow  from  the  pawnbroker,  or 
those  who  work  underground  In  the  mines. 
The  general  welfare  and  prosperity  of  the 
community  will  be  affected  In  proportion  to 
the  numbers  of  the  class  which  is  subject  to 
the  oppression  and  exactions  of  the  more  fo^ 
tunate  and  prosperous.  It  is  upon  the  same 
principle  that  authority  Is  found  for  the  pow- 
er of  the  Legislature  to  restrict  and  limit  the 
right  of  persons  to  make  such  contracts  as 
they  please  in  many  other  respects.  Thus  the 
Legislature  may  provide  that  oral  contracts 
for  the  sale  or  conveyance  of  real  estate,  or 
of  personal  property  above  a  certain  value,  or 
to  pay  commissions  to  a  real  estate  agent  tor 
negotiating  a  sale,  shall  be  void,  or  that  cer- 
tain classes  of  contracts  for  the  erection  of 
buildings  or  othH'  structures,  unless  put  hi 
writing  and  filed  for  record,  shall  be  InTalid 
in  part,  and  that  certain  stipnlations  in  such 
contracts,  although  In  writing,  shall  be  void 
as  against  persons  claiming  a  lien  on  the 
premises.  Ail  these  constitute  instances  of 
the  exercise  of  legislative  power  to  interfere 
with  the  liberty  to  make  contracts,  the  rea- 
son being  that  the  general  welfare  will  be 
promoted  by  such  Interference. 

It  is,  of  course,  not  to  be  denied  that  there 
are  Juspt  limitations  to  the  exercise  of  the 
power  for  the  protection  of  the  unfortunate 
and  weak.  It  is  not  absolutely  free  from  the 
supervision  of  the  courts.  But  we  cannot 
hold  the  law  void  because  we  think  it  may 
prove  ineffectual  for  the  purpose  intended, 
owing  to  the  refusal  of  those  to  whom  It  is  di- 
rected, or  for  whose  benefit  it  was  designed, 
to  obey  Its  mandates.  The  validity  of  a  law 
Is  to  be  determined  upon  the  assumption  that 
It  will  be  obeyed.  The  possibility  of  its  en- 
forcement is  a  matter  solely  for  the  Legisla- 
ture to  consider  when  the  law  is  enacted. 
Nor  can  we  place  our  own  Judgment  agahist 
that  of  the  Legislature  In  respect  to  the  ne- 
cessity for  the  protection  which  the  Legisla- 
ture has  seen  fit  to  provide,  unless  we  can 
clearly  see  that  there  can  be  no  such  necessi- 
ty. "Though  reasonable  doubts  may  exist  as 
to  the  power  of  the  Legislature  to  pass  a 
law,  or  as  to  whether  a  law  is  calcnlated  or 
adapted  to  promote  the  health,  safety,  or 
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comfort  of  tbe  people,  or  to  secure  good  or- 
der, or  promote  the  general  welfare,  we  must 
resolve  them  In  favor  of  that  department  of 
the  government."  Holden  v.  Hardy,  supra. 
To  quote  further  from  the  same  case  (page 
308,  1G9  U.  S.,  page  890,  IS  Sup.  Ct.,  42  L.. 
Ed.  780):  "Tbe  question  In  each  case  is 
whether  tbe  Legislatm-e  has  adopted  the  stat- 
ute in  tbe  exercise  of  a  reasonable  discretion, 
or  whether  its  action  be  a  mere  excuse  for  an 
unjust  discrimination,  or  the  oppression  or 
spoliation  of  a  particular  class." 

With  these  rules  for  our  guidance,  there 
can  be  but  one  answer  to  tbe  question  as  to 
tbe  constitutionality  of  this  law.  In  the  light 
of  history,  and  even  In  the  face  of  present 
conditions,  we  cannot  say  that  tbe  law  was 
not  passed  in  the  exercise  of  a  reasonable  dis- 
cretion, nor  that  there  may  not  exist  a  rea- 
sonable necessity  for  tbe  protection  of  those 
classes  which  are  peculiarly  liable  to  be 
thrown  out  of  employment  at  every  checli  to 
the  current  of  Industrial  progress,  from  the 
possible  rapacious  demands  of  those  to  whom 
they  are  generally  compelled  to  apply  for  an- 
other opportunity  to  earn  subsistence  by  their 
toll.  For  these  reasons,  I  am  of  the  opinion 
that  the  law  under  consideration  is  valid. 


lU  Cat.  339 

SOUTHERN  PAC.  CO.   et  al.  v.  CITY  OP 

POMONA  et  al.     (L.  A.  1,249.) 
{Supreme  Court  of  California.     Aug.  5,  1904.) 

BAILBOAOS— DEDICATION  OF  IIIOHW AT— OSTEN- 
SIBLE AOENT. 

1.  A  railroad  company,  unless  forbidden  by 
its  charter,  may  dedicate  as  a  public  highway 
land  conveyed  to  it  for  railroad  purposes. 

2.  Under  Act  Dec  25,  1877  (St.  1877-78,  p. 
6,  c.  10)  g  2,  declaring  that  all  roads  shall  be 
conceded  as  public  highways  which  have  been 
or  shall  be  used  for  five  years  by  the  public  as 
highways,  the  use  of  land  by  the  public  as  a 
highway  for  socb  period  constituted  a  dedica- 
tion thereof  as  a  highway. 

3.  A  railroad  company  is  bound  by  dedication 
of  a  street  by  an  agent  permitted  by  it  to  ap- 
pear to  possess  authority  to  dedicate  it. 

Commissioners'  Decision.  Department  1. 
Appeal  from  Superior  Court,  Los  Angeles 
County;  Waldo  M.  York,  Judge. 

Action  by  the  Southern  Pacific  Company 
and  tbe  Southern  Pacific  Railroad  Company 
against  tbe  city  of  Pomona  and  others. 
Judgment  for  defendants.  PlaintitCs  appeal. 
Affirmed. 

Bicknell,  Gibson  &  Trask,  for  appellants. 
Robert  G.  Loucks  and  Gibbon,  Thomas  & 
Haistead,  for  respondents. 

CHIPMAN,  C.  PlaintifTs  bring  this  action 
to  enjoin  defendants  from  Interferinpr  with 
plaintlfTs  in  tbe  construction  of  a  track  part- 
ly laid  along  the  south  side  of  First  street. 
In  the  dty  of  Pomona,  part  of  a  tract  of  land 
claimed  to  be  owned  by  the  Southern  Pa- 
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dfle  Railroad  Company  (hereafter  referred 
to  as  S.  P.  R.  R.  Co.),  and  leased  to  plaintiff 
Southern  Pacific  Company  (referred  to  here- 
after as  S.  P.  Co.);  praying  also  tliat  their 
title  be  quieted  and  for  damages.  The  tract 
of  land  of  which  said  First  street  Is  a  part 
Is  a  parallelogram,  containing  20  acres.  In- 
cluding the  right  of  way,  and  is  400  feet  wide 
north  and  south,  and  2,200  feet  long  east  and 
west,  through  which  the  main  track  of  plain- 
tiffs' road  runs;  Its  center  being  150  feet  from 
the  south  boundary  and  250  feet  from  tbe 
north  boundary  of  said  tract.  Tbe  city  of 
Pomona  Is  situated  on  all  sides  of  this  tract. 
First  street  Is  situated  along  the  south  side, 
and  Bertie  street  along  the  north  side,  of  said 
tract  Garey  avenue,  Elizabeth  (or  Main), 
Gordon,  and  Ellen  streets  cross  the  tract 
north  and  south,  all  of  which  streets  are 
claimed  by  defendants  to  be  public  high- 
ways, dedicated  as  such  by  plaintiffs,  and 
accepted  by  defendants  and  tbe  public.  On 
April  13,  1901,  the  S.  P.  Co.  commenced  to 
lay  a  track  along  the  south  side  of  First 
street,  the  south  rail  of  which  would  be  5 
feet  10  inches  from  tbe  south  line  of  the 
tract  and  street,  along  which  are  blocks  of 
land  Improved  by  buildings  erected  from  time 
to  time,  facing  this  tract.  Tbe  company  pro- 
posed to  erect  warehouses  along  the  north 
side  of  tbe  track  It  had  begun  to  build,  thus 
entirely  obstructing  First  street.  Defend- 
ants Interfered  by  such  force  only  as  was 
necessary,  and  compelled  plaintiffs  to  desist 
from  laying  this  track.  Hence  the  action. 
In  their  answer,  defendants  set  up  title  as 
highways  to  all  said  streets,  and  prayed  that 
the  title  be  quieted  to  them  as  public  high- 
ways. The  court  found  the  facts  in  favor 
of  defendants,  and  gave  judgment  according- 
ly. Plaintiffs  appeal  from  the  judgment,  and 
from  the  order  denying  motion  for  a  new 
trial. 

1.  In  reply  to  one  of  appellants'  points,  it 
may  be  stated  at  the  outset  that,  unless  for- 
bidden by  their  charters,  railroad  corpora- 
tions, as  well  as  other  corporations,  may  dedi- 
cate tbe  right  to  occupy  and  use  as  a  public 
highway  land  conveyed  to  the  corporations 
for  railroad  purposes.  People  v.  Eel  River, 
etc.,  R.  R.  Co.,  98  Cal.  665,  33  Pac.  728; 
Sussman  v.  San  Luis  Obispo  County,  126 
Cal.  530,  59  Pac.  24.  See,  also,  Elliott  on 
Roads  &  Streets,  $146;  2  E^lllott  on  Rail- 
roads, {  425;  9  Am.  &  Eng.  Enc.  Law,  p.  33. 

2.  As  to  the  point  that  plaintiffs  should 
recover  damages  in  any  event.  It  need  only 
be  said  that  plaintiffs  were  proceeding  to 
build  a  track  and  cause  warehouses  to  be 
erected  In  such  a  way  as  to  entirely  obliter- 
ate First  street  If  tbe  street  was  a  dedi- 
cated highway,  plaintiffs  were  not  damaged 
by  being  prevented  from  taking  possession  of 
It  unlawfully,  and  for  an  unlawful  use,  and 
to  the  entire  exclusion  of  the  public. 

3.  It  appears  that  the  S.  P.  R.  R.  Co.  ac- 
quired the  right  of  way  through  tbe  site  of 
tbe  town  from  one  Louis  Phillip  In  1873, 
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■who,  being  owner  In  fee,  on  March  9,  1875, 
also  conveyed  by  deed  to  the  company  the 
tract  In  qnestlon.  The  company's  main  track 
was  completed  in  1874,  and  there  is  evidence 
that  the  town  of  Pomona  existed  as  early  as 
that  year,  with  streets  laid  out  as  they  ap- 
pear on  a  map  of  the  town  which  was  record- 
ed August  20,  187S,  and  appears  in  the  rec- 
ord. This  map  locates  the  streets  In  ac- 
cordance with  defendants'  contentloii.  The 
county  board  of  supervisors  attempted  to  es- 
tablish a  highway  In  December,  1875,  and 
did  lay  out  and  record  as  a  public  highway  a 
road  which  included  as  a  part  of  It  the 
strip  of  land  in  question,  known  as  "First 
Street"  The  company  was  not  notified  of 
this  action,  and  was  not  compensated  for  Its 
land  thus  Included.  The  road,  however,  was 
Improved  and  worked  by  the  county,  and 
treated  as  a  highway  by  the  public,  from 
that  time  forward,  as  were  all  the  other 
streets,  except  Gordon  street,  which  latter 
street,  for  the  moment,  may  be  left  out  of 
view.  There  is  much  evidence  showing  that 
these  streets,  except  Gordon  street,  were 
graded,  worked,  and  cared  for  at  the  ex- 
pense of  the  county,  and  generally  nsed  by 
the  public,  wlt])out  objection  or  interference 
by  the  company.  This  began  In  1875,  and 
continued  down  to  the  time  when  Pomona 
became  a  city  of  the  fifth  class,  in  1888,  and 
the  streets  were  thereafter  worked  and  cared 
for  by  the  city.  We  will  not  undertake  to 
set  forth  this  evidence.  There  was,  how- 
ever, an  attempt  made  by  the  company  to 
occupy  a  iwrtion  of  First  street  In  1875,  as 
to  which  the  evidence  may  be  briefly  stated. 
One  O'Connor  was  section  foreman  of  the 
company  at  Pomona  from  1876  to  1884  or 
1885.  He  testified  that  he  had  orders  to 
build  a  fence  around  the  section  house,  mn- 
nlng  south  to  the  boundary  line  of  the  tract 
in  question,  thus  inclosing  a  strip  75  feet  In 
length  of  First  street;  that  he  commenced 
the  work,  when  he  was  waited  upon  by  a 
committee  of  citizens  who  objected;  that  he 
wrote  to  the  resident  engineer,  Mr.  Lamble, 
or  to  Mr.  Hewitt,  the  division  superintend- 
ent, for  Instructions;  that  Mr.  Lamble  came 
personally  the  next  day,  and  was  told  that 
the  citizens  objected  to  putting  the  fence  on 
the  public  road.  "He  said,  'Mr.  O'Connor, 
we  did  not  know  that  there  was  a  street 
here.'  I  said,  'Well,  the  citizens  claim  there 
is.'  I  was  referring  to  First  street  Mr. 
Lamble  says:  'Mr.  O'Connor,  put  that  fence 
back  40  feet  from  the  line  north.'  I  said, 
'Well  Mr.  Lamble,  they  claim  a  70-foot 
street'  He  says,  'Well,  I  guess  for  the  pres- 
ent, with  the  travel  that  Is  over  it  now,  40 
feet  will  be  plenty.'"  O'Connor  moved  the 
fence  back  as  directed,  and  It  has  remained 
there  ever  since,  and  the  court  found  the 
width  of  First  street  at  this  point  to  be  40 
feet.  O'Connor  testified  to  putting  crossings 
in  1876  on  Garey  avenue  and  on  Elizabeth 
street  by  Mr.  Hewitt's  orders,  and  that 
these  streets  were  traveled    at  that  time; 


that  First  street  was  worked  in  1876  by  the 
county  roadmaster  along  the  tract  In  ques- 
tion, both  before  and  after  he  put  up  the 
fence;  and  that  the  road  was  traveled  gener- 
ally, and  looked  like  a  worn  track,  and  con- 
tinued to  be  traveled.  There  was  another 
portion  of  this  street  found  by  the  court  to  be 
00  feet  wide,  the  balance  being  70  feet  wide. 
This  was  because  a  park  bad  been  laid  off 
on  the  company's  land.  In  the  improvement 
of  which  the  city  and  tbe  S.  P.  Co.  became 
interested,  and  this  park  was  Inclosed  and 
beautified,  and  encroached  upon  the  streets 
to  the  extent  found  by  the  court  We  do  not 
understand  that  this  feature  of  the  findings 
Is  objected  to. 

The  court  found  that  the  S.  P.  R.  R.  Co.. 
prior  to  February  28,  1883,  dedicated  the 
strips  of  land  constituting  tbe  streets  above 
named,  except  Gordon  street  This  dedica- 
tion is  claimed  by  defendants  to  be  valid 
and  binding  on  several  grounds,  bat  one  of 
which  need  be  noticed,  namely,  that  It  be- 
came BO  by  virtue  of  the  act  of  December  25, 
1877,  entitled  "An  act  relative  to  highways  in 
Los  Angeles  county."  St  1877-78,  p.  6,  c. 
10.  Section  2  of  tbe  act  declares:  "All  roads 
shall  be  conceded  as  public  highways  whlcb 
have  been  used  as  such  for  five  years,  or 
which  may  hereafter  be  used  for  five  years 
by  the  public  as  highways."  A  similar  act, 
similarly  entitled,  was  passed  at  the  same 
session  of  the  Legislature,  March  30,  1S7S 
(St  1877-78,  p.  716,  c  463),  which  appellantB 
claim  repealed  tbe  former  act  Whether  or 
not  this  be  so,  they  were  similar  in  their 
provisions,  so  far  as  concerns  tbe  five-years 
user;  and  one  or  other  of  the  acts  was  in 
force  more  than  five  years  prior  to  the  repeal 
by  the  act  of  February  28,  1883,  amending 
the  Political  Code  (St  1883,  p.  6,  c  10), 
which  took  effect  60  days  after  Its  passage 
(Pol.  Code,  i  323). 

As  to  these  statutes,  appellants  make  sev- 
eral contentions:  First  That  they  are  In- 
valid because  they  embrace  more  than  one 
subject  expressed  In  their  title;  citing  artlde 
4,  i  24,  of  the  old  Constitution.  It  la  claimed 
that  many  provisions  are  general  in  their 
terms,  including  provisions  with  which  plain- 
tiffs are  concerned,  and  in  no  way  limited  to 
Los  Angeles  county.  What  these  general 
provisions  are,  is  not  pointed  out,  and  we 
fall  to  discover  any  such.  Both  acts  relate 
only  to  roads,  alleys,  streets,  and  bridges  In 
the  county,  and  not  elsewhere.  Second.  That 
the  act  of  1878  repealed  the  act  of  1877.  We 
have  shown  that.  If  this  be  conceded,  it  Is 
Immaterial.  Third.  That  the  statute  referred 
to  should  be  construed  merely  as  fixing  the 
period,  not  as  defining  the  character  of  the 
use  necessary  to  establish  a  dedication,  and 
does  not  dispense  with  the  requirement  that 
use  alone,  to  create  a  right  in  the  public, 
must  be  adverse;  and  this  in  analogy  to  the 
construction  given  section  1007,  Civ.  Code, 
in  Thomas  v.  England,  71  Cal.  456,  12  Par. 
491.    In  the  case  cited  the  right  was  exprras- 
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ly  dftimed  as  secured  by  adrerse  user,  and 
the  question  of  fact  related  to  sucb  user  un- 
der the  statute.  The  cases  presently  to  be 
cited  make  no  such  distinction  as  Is  urged 
by  appellants,  and  the  statute  does  not.  In 
our  opinion,  admit  of  the  construction  coo> 
tended  for.  Fourth.  That  the  streets  in  ques- 
tion were  used  merely  as  convenient  ai>- 
proaches  to  the  railroad  tracks  and  grounds, 
and  by  sufferance  of  the  company.  The  evi- 
dence does  not  bear  out  this  assumption. 
Fifth.  That  the  extent  of  the  use  would 
limit  the  amount  of  the  land  acquired,  and 
that  the  use  alone  marks  the  width  of  the 
streets  claimed  to  have  been  dedicated.  We 
think  the  evidence  sufficient  to  show  the 
width  of  the  streets  as  used  by  the  public 
and  as  found  by  the  court.  The  fact  that 
the  principal  travel,  as  shown  by  the  well- 
w(M:n  track  of  vehicles,  appears  to  have  been 
less  In  width  than  is  claimed  for  the  road, 
is  by  no  means  conclusive  of  sucb  width. 
Few  roads  are  well  worn  to  their  entire 
width,  and  much  travel  may  occur  along  the 
sides  of  the  beaten  track  without  leaving  a 
permanent  impress.  There  Is  evidence  tend- 
ing to  show  use  of  the  streets  to  the  width 
found  by  the  court,  although  the  main  travel 
was  confined  to  narrower  limits.  Similar 
statutes  to  the  ones  now  before  us  have  had 
consideration  by  this  court,  and  it  has  been 
held  that  the  use  of  land  as  a  road  by  the 
public  as  a  highway  for  the  statutory  period 
constitutes  a  dedication  -of  the  land  as  a 
highway,  and  the  right  of  the  public  to  con- 
tinue to  use  the  land  as  a  road  is  thus  fixed 
and  established.  The  cases  bearing  upon  the 
subject  are  Bolger  v.  Foss,  65  Cal.  250,  3  Pac 
871;  Hope  v.  Bamett,  78  CaL  9,  20  Pac.  245: 
Gloster  v.  Wade,  78  Gal.  407,  21  Pac.  6;  Mo- 
Rose  V.  Bottyer,  81  CaL  122,  22  Paa  393; 
Freshour  v.  Hihn,  99  Oal.  443,  34  Pac.  87; 
People  y.  County  of  Marin,  103  Cal.  223,  37 
Pac.  203,  26  L.  R.  A.  659.  See,  also,  what  is 
said  in  Scbwerdtle  v.  County  of  Placer,  108 
Gal.  689,  41  Pac.  448,  at  page  593,  108  CaL, 
page  449,  41  Pac  There  is  nothing  in  Huff- 
man T.  Hall,  102  CaL  26,  36  Pac.  417,  con- 
trary to  the  doctrine  laid  down  in  Bolger  t. 
Foss,  supra,  and  other  cases  cited.  We  think 
the  finding  and  conclusion  of  law  as  to  the 
streets  above  referred  to  are  supported  by 
the  evidence. 

4.  The  findings  as  to  Gordon  street  rest 
upon  dedication  by  plalntltrs  in  1896,  as 
found  by  the  court  The  S.  P.  Co.  leased  the 
S.  P.  B.  B.  Co.'s  property  and  went  Into 
possession  on  February  6,  1885,  at  which 
time  the  streets,  other  than  Gordon  street, 
were  being  used  by  the  public  tmder  their 
dedication  prior  to  1883.  The  S.  P.  Co.  must 
have  known  the  relation  these  streets  bore 
to  the  property  leased,  and  the  use  being 
made  of  them,  and  must  be  held  to  have  tak- 
en the  lease  subject  to  this  dedication.  The 
facts  as  to  Gordon  street  are  briefly  as  fol- 
lows: In  1884  there  was  a  large  brick  ware- 
bouse  on  the  street  in  question,  resting  partly 


on  the  company's  right  of  way  and  partly 
outside  of  it,  on  the  north  side  of  the  main 
track  between  Ellen  street  and  Gordon  street 
The  building  extended  across  this  latter 
street  completely  obstructing  passage  over 
it  The  question  of  opening  this  street  "had 
been  agitated  for  years,"  as  testified  by  wit- 
ness Gerber,  who  had  control  of  the  ware- 
house as  lessee  of  one  Phillips.  Gerber  tes- 
tified: "Finally  Mr.  Mulr  said  to  me.  If  we 
would  satisfy  Ur.  Phillips  for  his  building, 
they  would  give  ns  the  street."  Witness 
raised  the  money  to  pay  the  cost  of  removal 
and  the  damage  to  the  owner,  and  then  went 
to  Mr.  Mulr  for  leave  to  go  ahead  with  the 
work  of  removal.  Mr.  Mulr  "said  that  mat- 
ter would  be  all  right  'Tou  will  get  that 
street  Just  wait  a  little.  This  is  a  club  we 
want  to  use  to  get  down  White  avenue.*" 
At  that  time  the  Southern  Pacific  Railroad 
Company  had  an  application  before  the 
board  ot  trustees  for  a  franchise  to  build  a 
branch  upon  White  avenue.  This  franchise 
was  granted  November  11,  1895,  to  Mr.  Mulr, 
and  by  him  assigned  by  the  S.  P.  Co.  Wit- 
ness testified:  "Afterwards,  in  the  summer 
of  1896,  we  took  ofl*  73  feet  of  the  warehouse 
In  order  to  open  the  street  The  building 
extended  entirely  across  what  Is  now  Gordon 
street  and  three  feet  north.  Gordon  street 
was  then  opened.  I  didn't  see  Mr.  Mulr  any 
more  about  it  It  was  not  necessary.  Since 
that  time  It  has  been  traveled  as  a  public 
street  •  •  •  After  Gordon  street  was 
opened,  the  Southern  Pacific  Railroad '  or 
the  Southern  Pacific  Company  fixed  the 
crossings  and  the  track  by  putting  in  planks 
and  some  graveL  The  crossing  extend- 
ed about  entirely  across  the  street  Gor- 
don street  Is  used  as  much  as  any  street,  I 
think,  between  the  north  and  the  south. 
About  the  same  time  that  the  portion  of  the 
warehouse  was  moved,  the  western  side  of 
the  fence  that  fenced  in  the  section  house 
was  set  back  to  the  edge  of  Gordon  street  by 
the  section  hands  of  the  Southern  Pacific 
Company.  Gordon  street  has  since  been 
graded  by  the  city.  There  Is  one  of  the  regu- 
lar forms  of  danger  signs  or  crossing  signs 
maintained  at  the  crossing  of  Gordon  street. 
It  was  put  there  soon  after  the  street  was 
opened."  In  1899  Mr.  Mulr  wrote  to  the  city 
clerk  as  to  certain  other  matters,  and,  as  to 
Gordon  street  said:  "As  regards  the  open- 
ing of  Gordon  street  that  matter  was  set- 
tled some  time  ago,  when  it  was  proposed  to 
the  board  of  trustees  that  If  they  would 
make  the  proper  arrangements  with  the 
parties  owning  buildings  on  our  right  of  way, 
our  company  would  make  no  serious  objec- 
tions to  the  opening  of  the  street."  Mr.  Mulr 
testified:  "Since  1886  the  station  at  Pomona 
has  been  under  my  Jurisdiction,  as  superin- 
tendent of  the  Southern  Pacific  Company, 
which  is  operating  this  track  through  Pomo- 
na. *  *  *  I  occasionally  act  as  agent  of 
the  Southern  Pacific  Railroad  Company." 
There  is  much  record  evidence  showing  that 


Digitized  by 


Google 


932 


77  PACIFIC  REPORTEB. 


(CaL 


both  plaintiffs  dealt  with  tbe  corporate  aa- 
tliorlties  of  Pomona  relative  to  franchises 
and  privileges  Involving  all  these  streets  after 
tbe  city  was  incorporated  both  before  and 
after  the  opening  of  Gordon  street.  Some  of 
the  significant  facts  are  recited  in  tbe  find- 
ings, and  still  others  might  be  Instanced  If 
it  were  necessary.  We  think  the  evidence 
sufficient  to  sustain  the  findings  as  to  Gordon 
street.  If  the  plaintiffs  are  bound  by  the  acts 
of  their  agents. 

Perhaps  the  contention  most  seriously 
urged  by  appellants  is  that  there  is  no  evi- 
dence whatever  of  any  authority  from  the 
principal  to  dedicate  Gordon  street,  and  that 
the  agents,  so  far  as  It  appears,  could  not  ded- 
icate the  land  of  their  principal,  even  If  they 
tried  to  do  so.  It  Is  true  that  no  express 
authority  was  shown  as  emanating  directly 
from  the  directors  of  either  corporation  and 
given  to  any  agents,  and  no  ofllclal  action  by 
such  directors  was  shown.  The  situation  is 
in  many  respects  unusual,  and  must  be  dealt 
with  in  tbe  light  of  all  tbe  facts  and  circum- 
stances. Appellants  take  the  position  that 
the  S.  P.  Co.  could  not  dedicate  the  land, 
because  that  company  Is  but  the  lessee  of  the 
owner,  and  that  the  S.  P.  R.  R.  Co.  could  not 
do  so,  because  the  land  was  subject  to  a 
lease,  from  which  It  must  follow  that  only 
by  the  Joint  act  of  the  two  plaintiffs  could 
there  be  any  dedication.  To  further  render 
impregnable  their  position,  appellants  claim 
that,  even  under  the  doctrine  of  constructive 
dedication,  the  cases  go  no  further  than  to 
hold  that  a  corporation  can  be  estopped  by 
its  agents  only  when  they  act  within  the 
scope  of  their  ostensible  authority,  and  no 
officer  of  a  corporation,  as  such,  has  author- 
ity to  make  or  permit  a  dedication  of  the  cor- 
I)oratlon's  property  for  a  street  These  con- 
tentious apparently  lead  to  the  proposition 
that  there  can  be  no  dedication  of  the  land 
of  a  railroad  corporation  for  a  public  high- 
way except  by  grant  formally  made  by  the 
directors  of  such  corporation.  This  position 
Is  not  tenable.  People  v.  Eel  River,  etc.,  R. 
It.  Co.,  supra.  We  have  seen  that  the  S.  P. 
R.  R.  Co.  dedicated  the  streets,  other  than 
Gordon  street,  prior  to  1883,  and  that  both 
plaintiffs  recognized  that  dedication  down 
to  the  commencement  of  the  action.  These 
facts  show  that  plaintiffs  sustained  such  re- 
lations to  the  municipality  as  to  Justify  the 
presumption  that  they  understood  the  situa- 
tion of  all  these  streets  with  reference  to  tbe 
tracks  and  the  ground  In  question.  Persons 
who  were  In  the  employ  of  plaintiffs  at  Po- 
mona, or  had  some  authority  to  act  for  plain- 
tiffs, assumed  to  act  for  them  In  obtaining 
franchises  Involving  the  use  of  some.  If  not 
all,  these  streets,  and  these  franchises  were 
subsequently  accepted  and  enjoyed  by  one 
or  both  of  plaintiffs.  The  station  of  Pomona 
has  grown  to  be  of  very  considerable  Im- 
portance. The  population  of  the  city  from  a 
small  number  in  1875  had  reached  In  1885 
3,000  or  more,  when  the  S.  P.  Co.'a  lease  was 


made,  and  In  1896  was  much  Increased.  The 
unobstructed  use  of  Gordon  street  by  the 
public  was  deemed  by  all  parties  to  be  im- 
portant to  the  convenience  of  the  city  and 
plaintiffs,  and  was  to  their  mutual  advan- 
tage; and  from  1896  to  1901,  when  the  action 
was  commenced,  it  has  been,  and  still  Is,  mi- 
obstructed,  and  treated  in  all  respects  by 
plaintiffs'  agents  at  Pomona  as  tbe  other 
streets  crossing  the  railroad  company's  tract 
have  been  treated.  Except  the  warehouse 
and  the  section-house  fence  above  referred  to, 
no  obstruction  was  ever  placed  upon  the  street 
by  plaintiffs,  and  these  were  removed.  Plain- 
tiff the  S.  P.  Co.  made  the  usual  crossings 
and  erected  the  nsnal  danger  signals  on 
Gordon  street  immediately  upon  Its  t>eing 
opened,  and  these  have  been  maintained,  and 
city  ordinances  regulating  the  time  that 
trains  might  remain  on  this  and  other  cross- 
streets  have  been  observed  by  the  S.  P.  Co. 
Plaintiffs'  Exhibit  4  shows  Gordon  street  to 
be  an  open,  unobstructed  street,  with  the 
Phillips  warehouse  moved  back  on  tbe  line  of 
the  street,  and  the  Gerber  warehouse  also 
on  the  line.  Numerous  buildings,  corrals, 
and  inclosures  for  various  railroad  purposes 
erected  on  the  tract  at  different  times  by 
plaintiffs  are  all  located  so  as  to  leave  Ellen, 
Gordon,  Main  streets,  and  Oarey  avenue  open 
and  unobstructed.  The  only  cross-street  ap- 
propriated and  used  by  plaintiffs  is  Tbomas 
street,  which  at  the  track  Is  occupied  by  the 
station  or  depot  buildings,  and  was  so  occu- 
pied from  the  completion  of  the  road.  In  1874, 
and  is  not  involved  in  this  action. 

The  open,  notorious,  and  public  character 
of  most  of  these  facts  and  circumstances, 
and  their  long-continued  existence,  would 
seem  to  establish,  prima  facie,  at  least,  and 
Justify  the  Inference,  that  the  conduct  of 
plaintiffs'  affairs  at  Pomona  by  their  agents 
was  with  the  knowledge,  consent,  and  under 
the  authority  of  plaintiffs.  In  the  very  na- 
ture of  the  business  of  plaintiffs.  It  would  be 
Impracticable  for  the  board  of  directors  to 
take  up  matters  such  as  are  here  Involved,  In 
connection  with  the  hundreds  of  stations  on 
their  thousands  of  miles  of  road.  It  Is  but 
reasonable  to  hold  that  the  agents  of  these 
companies.  In  doing  what  is  by  this  record 
disclosed,  were  acting  within  their  ostensible. 
If  not  express,  authority.  And  this  would 
seem  tbe  more  to  be  a  reasonable  conclusion, 
where,  as  here,  the  companies  made  no  at- 
tempt to  show  that  the  acts  of  their  agents 
were  without  authority  or  In  violation  of  in- 
structions given  to  such  agents,  or  were  to 
the  damage  or  Injury  of  tbe  companies. 

Appellants  cite  Pacific  Bridge  Co.  v.  Klrk- 
ham,  54  Cai.  558,  and  California  Nav.  &  Imp. 
Co.  V.  Union  Trans.  Co.,  126  Cal.  433.  58  Pac. 
930,  46  Ii.  R.  A.  825,  In  support  of  their  con- 
tention. The  question  decided  in  the  Pacific 
Bridge  Company  Case  related  particularly  to 
the  insufficiency  o.'  the  findings.  It  was, 
however,  said  that  tbe  president  and  mem- 
bra of  the  water  front  company,  Indlvldoai- 
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ly,  but  not  in  their  corporate  capacity,  could 
not  dedicate  land  of  the  corporation  by  giving 
permission  to  use  it  Where  dedication  is 
claimed  to  result  from  such  consent  alone, 
a  question  arises  different  from  that  here,  In 
view  of  all  the  facts.  In  the  other  case 
cited,  one  question  was  as  to  the  authority 
of  a  person  who  had  charge  of  reclaiming 
and  farming  a  portion  of  what  is  known  aa 
"Robert's  Island,"  In  San  Joaquin  river.  For 
the  use  of  the  owners  (a  corporation)  a  wharf 
bad  t>een  constructed,  which  was  also  part 
of  the  reclamation  levee,  from  which  the 
products  of  the  soil  bad  been  shipped  to  mar- 
ket; the  steamboats  and  other  craft  being 
permitted  to  use  it  for  that  purpose.  Plain- 
tiff leased  the  wharf  from  the  owners,  and, 
to  prevent  defendant  from  committing  a  tres- 
pass upon  the  property,  brought  injunction. 
The  question,  among  ottiers,  arose  as  to 
whether  this  wharf  had  been  dedicated  to 
the  use  of  the  public  by  the  owners,  which 
defendant  sought  to  establish  by  the  acts  of 
the  person  above  referred  to,  who  testified 
that  be  was  engaged  in  carrying  out  the  rec- 
lamation work  and  the  management  of  the 
land.  No  officer  or  director  of  the  company 
had  ever  visited  the  property,  and  no  action 
was  ever  taken  by  the  corporation  towards 
establishing  a  wharf  there.  It  was  held  that 
the  agent  had  no  authority  to  dedicate  the 
land  to  public  use.  The  facts,  it  seems  to 
US,  were  wholly  unlike  the  facto  here. 

The  full  extent  of  the  authority  of  the  S. 
P.  Co.  as  lessee  and  agent  of  the  S.  P.  R.  R. 
Co.,  we  do  not  know,  for  the  lease  la  not  in 
evidence.  The  court  found  that  It  "leased  the 
railroad,  its  sidings,  switches,  subways, 
tracks,  turntables,  and  all  the  appliances  and 
appurtenances  thereof."  The  land  in  ques- 
tion was  deeded  for  railroad  purposes,  and 
was  clearly  within  the  control  and  manage- 
ment of  the  8.  P.  Co.,  and,  for  the  purposes 
of  the  lease,  could  be  dealt  with  by  this 
company  as  the  necessity  or  interest  of  the 
business  required.  "An  agency  Is  ostensible 
when  the  principal  intentionally  or  by  want 
of  ordinary  care  causes  a  third  person  to  be- 
lieve another  to  be  his  agent  who  is  not  really 
employed  by  him."  Civ.  Code,  5  2300.  Who- 
ever seeks  to  charge  the  principal  with  the 
act  of  an  ostensible  agent  must  himself  be- 
lieve that  the  agent  had  authority  as  such 
fKMB  the  alleged  principal.  Harris  v.  San 
Diego  Flume  Company,  87  Cal.  B26,  25  Pac. 
758.  The  evidence  is  that  the  city  author- 
ities, as  well  as  the  general  public,  believed 
that  the  S.  P.  Co.  had  full  authority  to  dedi- 
cate Gordon  street;  and  there  Is  evidence, 
from  which  a  reasonable  inference  may  be 
drawn  that  the  S.  P.  R.  R.  Co.  engendered 
this  belief  intentionally,  as  well  as  by  want 
of  ordinary  care.  Whether  Mr.  Mulr  was 
acting  In  this  particular  Instance  as  division 
superintendent  of  the  8.  P.  Co.,  or  was  act- 
ing for  the  S.  P.  R.  R.  Co.,  or  both,  does  not 
appear;  but  that  he  was  with  good  reason 
believed  t^  defendants  to  be  acting  under 


competent  authority,  and  held  himself  out  as 
so  acting,  does  appear.  No  other  conclusion 
is  consistent  with  the  conduct  of  the  parties 
interested.  The  dedicatory  acts  to  which  we 
have  alluded  were  such  as  would  apparently 
be  within  the  power  of  the  S.  P.  Co.  to  per- 
form in  the  conduct  of  the  business  contem- 
plated by  the  lease.  The  S.  P.  R.  R.  Co.  per- 
mitted the  S.  P.  Co.  to  appear  to  possess  au- 
thority, as  it  bad  itself,  to  dedicate  Gordon 
street,  and  is  bound  by  its  agent's  acts,  as 
within  ite  ostensible  authority.  Reinhard  on 
Agency,  §  192. 

Having  in  view  all  the  facts  in  the  case, 
we  do  not  think  the  plaintiffs  Bbonid  be  beard 
to  deny  the  dedication  of  the  streets  involved, 
and  it  is  therefore  advised  that  the  Judgment 
and  order  be  affirmed. 

We  concur:     COOPER,  C;  HARRISON,  C. 

For  the  reasons  given  in  the  foregoing  opin- 
ion, the  Judgment  and  order  appealed  from 
are  affirmed:  VAN  DYKE,  J,;  ANQELLOT- 
TI,  J.;  SHAW,  J. 


IM  Cal.  m 
LAGDNA  DRAINAGE  DIST.  T.  CHARLES 

MARTIN  CO.     (S.  F.  8.688.) 
(Supreme  Court  of  California.    July  23,  1004.) 

DKAINAGBDISTRICTS— EMINENT    DOMAIN— CON- 

srrruTiONAUTY  of  i»aw — ^pubuo  use. 

1.  Defendant  in  proceedings  by  a  drainage  dis- 
trict to  condemn  land  for  a  ditdi  may  not  raise 
the  question  of  any  unconBtitutionafity  in  Oie 
drainage  act  (St.  1885,  p.  204,  c.  158).  under 
which  the  district  was  formed,  and  which  an- 
thorizes  the  condemnation,  in  that  it  does  not 
provide  for  notice  of  a  hearing  on  a  petition 
for  formation  of  a  district,  or  of  notice  to  the 
parties  interested  of  aaaessments  on  the  land  in 
the  district  for  the  purpose  of  its  orxanisa- 
tion;  defendant's  lands  being  outside  the  dis- 
trict, and  not  affected  by  its  organization  or  the 
assessment. 

2.  The  drahiage  act  (St.  1886,  p.  201  &  15K) 
providing  for  formation  of  dniinage  districts, 
each  consisting  of  land  susceptible  of  one  mode 
of  drainage,  does  not,  in  authorizing  condemna- 
tion by  a  district  of  land  for  a  drainage  ditch, 
contravene  Const,  art.  1,  {  14,  providing  that  pri- 
vate property  may  be  condemned  only  for  a 
public  use ;  the  increase  of  cultivable  land  and 
the  promotion  of  public  health  by  drainage  be- 
ing public  uses. 

3.  It  cannot  be  said,  as  matter  of  law.  that 
the  condemnation  of  land  for  a  drain,  for  a 
drainage  district,  is  not  for  a  public  use,  merely 
because  the  area  of  overflowed  land  in  the 
drainage  district  is  only  160  acres. 

In  Bank.  Appeal  from  Superior  Court, 
Marin  County;   Thos.  J.  Lennon,  Judge. 

Condemnation  proceedings  by  the  Laguna 
drainage  district  against  the  Charles  Mar- 
tin Company.  Judgment  for  defendant. 
PlaintifT  appeals.    Reversed. 

Thos.  J.  Geary,  for  appellant  Llppltt  & 
Llppitt,  for  respondent 

LORIGAN,  J.    This  Is  a  proceeding  brought 
by  the  plaintiff,  a  drainage  district  corpora- 
fa.  Bea  Eminent  Domain,  voL  U,  Cent  Dig.  |  77. 
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tlon  organized  under  the  drainage  act  of  this  | 
state,  to  condemn  a  strip  of  land  belonging 
to  tlie  defendant  for  the  purpose  of  con- 
structing a  drainage  ditch.  A  general  de- 
murrer to  the  amended  complaint  was  sus- 
tained, and,  from  a  judgment  entered  there- 
on In  belialf  of  the  defendant,  plaintiff  ap- 
peals. 

A  dual  attack  was  made  upon  the  com- 
plaint under  the  demurrer  In  the  lower 
court;  It  being  Insisted,  first,  that  the  act  of 
1885  (St  1885,  p.  204,  c.  158)  under  which  the 
plaintiff  district  was  organized  was  uncon- 
stitutional; and,  secondly,  that,  if  constitu- 
tional, still  the  complaint  failed  to  show 
that  the  condemnation  of  the  defendant's 
land  was  for  any  public  use,  but,  on  the 
contrary,  it  appeared  therefrom  that  such 
condemnation  was  sought  solely  for  ptlrate 
advantage  and  benefit;  and  It  Is  urged  here 
that  the  Judgment  should  be  sustained  on 
either  or  both  grounds. 

As  to  the  constitutlouallty  of  the  act,  the 
IK>lnt  made  Is  that  it  does  not  provide  for  no- 
tice to  be  given  of  a  hearing  on  the  petitiou 
presented  to  the  board  of  supervisors  for 
the  formation  of  a  drainage  district,  nor 
does  It  provide  for  a  notice  to  the  parties  In- 
terested concerning  assessments  to  be  im- 
posed upon  the  lands  in  the  district,  to  be 
c<dlected  for  the  purpose  of  Its  organization. 
If  It  were  necessary  to  a  disposition  of 
this  case  to  examine  into  the  constitutionality 
of  this  act  for  failure  to  provide  for  a  notice 
of  a  bearing,  as  claimed  by  appellant,  we 
would  approach  the  determination  of  that- 
question  with  a  great  deal  of  hesitancy; 
realizing  that  the  provisions  for  the  forma- 
tion of  drainage  districts,  under  the  act  of 
1885,  as  far  as  the  petition,  notice  of  the 
application,  publication,  and  the  hearing  by 
the  board  of  supervisors  are  concerned,  are 
identical  with  the  provisions  of  the  act  of 
1868  (St.  1868,  pp.  514,  615,  c.  415,  {{  80,  31), 
relative  to  the  formation  of  reclamation  dis- 
tricts, as  subsequently  carried  into,  and  ex- 
isting now  under,  sections  3446  and  3447  of 
the  Political  Code.  A  vast  number  of  reclama- 
tion districts  have  been  organized  under  the 
provisions  of  the  act  of  18C8,  and  the  Code 
provisions  and  the  constitutionality  In  gen- 
eral of  the  act  of  1868  was  early,  but  un- 
successfully, questioned  in  Hagar  v.  Board  of 
Supervisors  of  Yolo  County.  47  Cal.  222,  and 
has  subsequently  since  been  under  review; 
but  in  no  instance  has  any  question  ever  been 
raised  of  its  validity,  as  far  as  the  provislous 
for  notice  or  hearing  of  petitions  for  the 
formation  of  districts  under  it  are  concerned. 
Possibly  it  was  deemed  useless  to  raise  that 
point,  because,  as  all  these  districts  are  agen- 
cies created  in  behalf  of  the  state,  the  rule 
laid  down  in  the  Madera  Irrigation  District 
Case,  92  Cal.  323,  28  Pac.  278,  675, 14  L.  R.  A. 
755,  27  At"  St  Rep.  106,  would  doubtless 
apply,  where  It  is  said:  "The  Constitutionality 
of  the  act  in  question  is  further  assailed 
upon  the  ground  that  it  maizes  no  provision 


for  a  hearing  from  the  owners  of  the  land 
prior  to  the  organization  of  the  district 
But  the  steps  provided  for  the  organiza- 
tion of  the  district  are  only  for  the  creation 
of  a  public  corporation  to  be  invested  with 
certain  political  duties  which  it  Is  to  exei^ 
else  in  behalf  of  the  state.  •  •  •  In  the 
absence  of  constitutional  restriction,  it  would 
be  competent  for  the  Legislature  to  create 
such  public  corporation,  even  against  the 
will  of  the  Inhabitants.  It  has  as  mncli 
power  to  create  the  district  in  accordance 
with  the  will  of  a  majority  of  such  Inhab- 
itants. It  must  be  observed  that  such  pro- 
ceeding does  not  affect  the  property  of  any 
one  within  the  district  and  that  lie  Is  not 
by  virtue  thereof  deprived  of  any  property." 

But  without  discussing  ttds  matter  far- 
ther, It  Is  sufficient  to  say  that  assuming 
that  there  was  anything  In  this  point  we 
do  not  think  defendant  is  entitled  to  raise 
it  The  only  object  of  the  proceeding  un- 
der the  petition  was  to  establish  a  public 
corporation.  Its  establishment  did  not  af- 
fect the  property  of  any  person,  even  within 
the  district  or  deprive  any  one  therein  of 
his  property.  It  simply  authorized  the  cor- 
poration to  discharge  the  public  purposes 
for  which,  as  a  state  agency.  It  waa  created. 
Respondent's  land  was  not  embraced  within 
the  district.  Neither  he  nor  it  was  affected 
by  the  organization,  and  he  has  no  ground 
to  complain  that  the  statute  failed  to  pro- 
vide for  a  notice  of  hearing  to  which  be 
was  not  for  any  reason  entitled.  Neither  is 
It  of  concern  to  him  that  the  statute  fails 
to  provide  for  notice  of  any  assessment  that 
may  be  levied.  Such  assessments  can  only 
be  levied  upon  the  land  within  the  district 
He  has  no  land  therein,  and  whether  an 
assessment  Is  ever  levied,  or  levied  with  or 
without  notice,  cannot  be  of  a  particle  of 
Interest  to  him,  as  affecting  any  of  his  l^al 
rights. 

It  is  further  insisted^  however,  against  the 
constitutionality  of  the  act  that  it  nowhere 
appears  therefrom  that  In  providing  for 
the  organization  of  drainage  districts,  and 
authorizing  them  to  exercise  the  right  of 
eminent  domain,  any  public  use  is  to  be 
subserved  for  which  private  property  may 
be  taken  under  section  14,  art  1,  of  the  Con- 
stltntion,  which  provides  that  it  may  be  oaly 
BO  talcen  for  a  "public  use."  But  testing 
again  the  provisions  of  this  act  of  1885  by 
the  provisions  of  the  act  of  1868,  which, 
as  we  have  above  stated,  were  ui^eld,  we 
find  no  substantial  difference  in  their  re- 
spective provisions  as  to  the  purposes  for 
which  the  respective  organizations  could  be 
created.  In  fact  the  only  difference  in  them 
is  that  the  act  of  1863,  In  terms,  referred 
to  the  reclamation  of  "swamp  and  over- 
flowed, salt  marsh  or  tide  lands,"  as  such, 
and  authorized  the  formation  of  a  reclama- 
tion district  upon  petition  of  the  ownna  of 
one-balf  of  any  such  body  of  land  "suscepti- 
ble of  one  mode  of  reclamation."    The  act 
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of  1885  In  question  Is  not,  however,  limited 
to  the  creation  ot  districts  for  the  drainage 
of  any  particular  kind  of  land,  but  provides 
that  on  the  petition  of  "the  owners  of  two- 
thirds  of  any  body  of  land  susceptible  of 
one  mode  of  drainage,"  and  compliance  with 
further  provisions,  tbe7  may  be  created.  It 
was  doubtless  on  account  of  the  provision 
as  to  the  character  of  land  which  might  be 
reclaimed  under  the  act  of  1868,  and  a  pos- 
sibility of  the  act  being  Inapplicable  to  the 
reclamation  of  lands  other  than  those,  that 
the  act  of  1885  was  passed.  In  other  re- 
spects their  provisions  are  practically  iden- 
tical; the  act  of  1885  having  apparently 
been  modeled  after  the  act  of  18CS,  because 
the  latter  contained  appropriate  legislation 
for  the  same  general  purpose  which  was 
Intended  to  be  accomplished  by  the  former, 
and  such  legislation  had  already  received 
judicial  aanction.  Both  acts,  too,  provide 
for  the  reclamation  (because  the  term  "drain- 
age of  land"  has  practically  the  same  ap- 
plication as  "reclamation;"  the  one  la  the 
means  employed,  the  other  the  result)  of 
bodies  of  land  susceptible  of  one  mode  of 
reclamation.  Now,  in  discussing  the  val^- 
ity  of  the  act  of  1868,  It  was  said  in  Hagar 
V,  Supervisors  of  Yolo  County,  supra:  "But 
vre  think  the  power  of  the  Legislature  to 
compel  local  improvements  which.  In  its 
judgment,  will  promote  the  health  of  the 
people  and  advance  the  public  good,  is  un- 
questionable. In  the  exercise  of  this  power, 
it  may  abate  nuisances,  construct  and  re- 
pair highways,  open  canals  for  irrigating 
arid  districts,  and  perform  many  other  sim- 
ilar acts  for  the  public  good,  and  all  at  the 
expense  of  those  who  are  to  be  chiefly  and 
more  immediately  benefited  by  the  improve- 
ment. •  •  •  The  reclamation  of  the  vast 
Iwdles  of  swamp  and  overflowed  land  in  this 
state  may  Justly  be  regarded  as  a  public 
Improvement  of  great  magnitude,  and  of  the 
utmost  Importance  to  the  community.  If 
left  wholly  to  individual  enterprise,  it  would 
probably  never  be  accomplished;  and.  In 
inaugurating  so  great  a  work,  the  Legisla- 
ture has  pursued  substantially  the  same  sys- 
tem adopted  In  other  states  for  the  reclama- 
tion of  similar  lands,  to  wit,  by  dividing  the 
territory  to  be  reclaimed  into  districts,  and 
assessing  the  cost  of  the  Improvement  on 
the  lands  to  be  benefited." 

Now,  while  the  decision  above  quoted  from 
speaks  of  the  public  beneflt  to  be  derived 
from  the  reclamation  of  vast  bodies  of 
swamp  and  overflowed  lands,  the  terms  of 
the  act  did  not  particularly  provide  for  the 
organization  of  districts  only  where  such 
vast  tracts  were  sought  to  be  embraced 
within  their  limits.  There  was  nothing  said 
In  the  act  as  to  quantity.  In  fact,  while 
the  general  scheme  doubtless  contemplated 
that  ultimately  vast  tracts  would  be  re- 
claimed, It  was  equally  contemplated  that 
this  result  would  be  accomplished  gradually, 
thixtugh  the  medium  of  various  special,  sep- 


arate, and  independent  districts  formed  un- 
der the  act  This,  ot  course,  would  pro- 
mote the  public  good.  But  the  public  good 
Is  equally  to  be  attained  under  the  act  of 
1885,  and  because  it  is  provided  by  section 
1238  of  the  Code  of  Civil  Procedure  "that 
the  right  of  eminent  domain  may  be  exer- 
cised in  behalf  of  the  following  public  uses: 
(4)  *  *  *  draining  and  reclaiming  land." 
This  is  a  legislative  declaration  that,  in  gen- 
eral, "draining  and  reclaiming  lands"  in 
this  state  is  a  matter  of  public  utility  and 
beneflt,  and  the  act  of  1885  Is  in  harmony 
with  this  declaration. 

On  account  of  the  climatic  conditions  and 
the  topography  of  this  state,  the  Legisla- 
ture recognized  that  there  were  other  areas 
of  land,  not  consisting  of  "swamp,  salt, 
marsh,  or  tide  lands,"  which  It  was  equally 
tor  the  material  advancement  of  the  pub- 
lic interests  and  for  the  beneflt  of  the  pub- 
lic health  should  be  drained,  and  this  ob- 
ject was  to  be  attained  under  the  provisions 
of  the  act  ot  1885.  It  is  to  the  Interest  of 
every  state,  and  hence  conducive  to  the 
public  good,  that  all  its  land  should  be  util- 
ized and  made  productive,  and  this  end  at- 
tained In  any  particular  locality  or  locali- 
ties is  a  beneflt  to  the  entire  state.  A  mo- 
ment's thought  will  suggest  that  whatever 
tends  to  Increase  the  area  of  cultivable  land 
materially  adds  to  the  productive  capacity 
of  the  state,  Increases  her  resources,  induces 
settlement,  promotes  her  industrial  ener- 
gies, and  enlarges  her  revenue.  And  wheth- 
er legislation  operates  to  facilitate  the  drain- 
ing ot  land  so  as  to  adapt  it  to  cultivation, 
or  to  irrigate  it  so  as  to  promote  its  pro- 
ductiveness, the  same  principle  applies,  and 
the  end  to  be  attained  Is  the  same — public 
prosperity  and  welfare.  As  said  in  the 
Madera  Case,  92  Cal.  313,  28  Pac.  275,  675,  U 
L.  R.  A.  755,  27  Am.  St  Rep.  106:  "Whether 
the  reclamation  ot  the  land  be  from  ex- 
cessive moistiure  to  a  condition  suitable  for 
cultivation,  or  from  excessive  aridity  to  the 
same  condition,  the  right  of  the  Legislature 
to  authorize  such  legislation  must  be  up- 
held upon  the  same  principle,  namely,  the 
welfare  of  the  public,  and  particularly  that 
portion  of  the  public  within  the  district 
affected  by  the  means  adapted  for  such  rec- 
lamation." And  not  only  Is  drainage  legis- 
lation supported  as  being,  from  a  material 
point  of  view,  conducive  to  the  public  good, 
but  It  is  equally  sustained  as  being  within 
the  exercise  of  the  police  power  of  the  state 
— in  the  Interest  of  public  health.  Ponds, 
marshes,  and  low,  swampy  places  are  gen- 
erally recognized  as  a  menace  to  the  public 
health  of  the  neighborhood  in  which  they 
exist  as  generating  malaria,  and  hence  It 
Is  matter  of  public  Interest  that  they  should 
be  abated  and  removed.  These  are  the  main 
grounds  upon  which  such  legislation  is  sus- 
tained. In  Lewis  on  Eminent  Domain,  vol. 
1  (2d  Ed.)  {  188,  speaking  on  this  general 
subject,  it  is  said:   "The  promotion  of  the 
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public  health  ts  undoubtedly  a  public  nse, 
within  the  meaning  of  the  Constitution,  and 
private  property  may  be  taken  for  the  con- 
struction of  drains,  levees,  or  other  works  In 
order  to  accomplish  this  object  •  •  • 
As  wet  lands  are  undoubtedly  unhealthful. 
It  Is  evident  that  the  public  health  may  be 
made  the  real  or  ostensible  ground  of  nearly 
all  the  drainage  laws  which  have  ever  been 
passed.  It  is  never  an  objection  to  the  ex- 
ercise of  the  power  of  eminent  domain  that 
it  Is  instigated  by  private  persons  whose 
private  interests  will  thereby  be  promoted. 
So  a  drain  which  will  in  fact  promote  the 
public  health  is  none  the  less  a  public  use 
because  It  ia  sought  by  particular  Individ- 
uals whose  estates  will  be  thereby  Improv- 
ed. Most  drainage  laws,  however,  are  not 
conditioned  upon  the  public  health.  Some  of 
these  laws  permit  any  one  or  more  persons 
to  construct  a  drain  across  the  land  of 
others  without  any  consideration  of  the  pub- 
lic health  or  public  welfare.  Such  statutes 
clearly  permit  the  taking  of  private  property 
for  private  use,  and  are  void.  On  the  other 
hand,  a  drain  through  a  large  tract  of  wet 
or  swamp  land  belonging  to  numerous  pro- 
prietors, into  which  all  can  drain  whose 
lands  Incline  towards  it,  will  seem  to  be 
a  public  use,  although  the  only  object  ac- 
complished is  the  drainage  and  improve- 
ment of  private  property.  As  has  been  al- 
ready observed,  a  public  use  does  not  neces- 
sarily mean  for  the  use  of  the  entire  com- 
munity, but  for  the  use  of  all  within  a  given 
locality.  Thus  a  drain  for  the  use  of  all 
within  a  certain  district  is  as  much  a  pub- 
lic use  as  a  schooIhousG  for  the  use  of  a 
particular  school  district  •  •  •  The 
drain  is  for  those  who  have  land  needing 
drainage  within  the  drainage  district 
•  •  •  The  improvoment  of  the  land  in 
a  particular  locality  is  of  benefit  to  the 
whole  state.  •  •  •  Therefore  It  seems  to 
us  that  a  law  which  provides  for  the  drain- 
age of  a  given  district  by  means  of  drains 
which  are  for  the  common  use  of  all  the 
lands  within  the  district  is  valid,  as  af- 
fectuating  a  public  use,  within  the  meaning 
of  the  Constitution.  But  a  law  which  ena- 
bles one  or  more  proprietors  to  construct  a 
drain  across  the  lands  of  others  for  the 
benefit  of  their  particular  estates  Is  void,  as 
authorizing  a  taking  for  a  private  purpose. 
A  law  such  as  we  have  Indicated  would  be 
valid  might  be  special,  designating  the  par- 
ticular district  to  be  drained,  or  general, 
providing  for  the  organization  of  drainage 
districts  of  a  quasi  public  character."  The 
legislation  referred  to  in  the  latter  part  of 
this  quotation  from  Lewis  is  of  the  kind 
embraced  in  the  act  of  1885,  and  which  Is 
designed  to  effect  the  drainage  of  a  district 
by  means  of  a  common  drainage  system  for 
the  use  of  all  the  lands  therein,  to  be  ac- 
complished by  drainage  districts  of  a  pub- 
lic character  organized  under  the  act  for 
that  purpose.    Nor  is  it  necessary  that  the 


act  should  declare  In  terms  that  it  la  enact- 
ed for  the  public  good  or  welfare,  or  that 
the  right  of  eminent  domain  conferred  under 
It  should  be  expressly  declared  to  be  for  a 
public  use.  It  is  sufficient  If,  from  all  the 
provisions  of  the  act.  It  reasonably  appears 
that  It  is  for  that  purpose;  and,  for  the 
reasons  which  we  have  heretofore  given, 
and  under  the  authority  cited,  we  are  satis- 
fied that  It  sufficiently  so  appears. 

Counsel  for  re^)ondent  contends  tliat  the 
act  of  1885  is  no  more  valid  from  a  constitu- 
tional i)oint  of  view  than  the  drainage  act  of 
1881  (St  1881,  p.  15,  c.  21),  declared  uncon- 
stitutional in  Nlckey  r.  Stearns  Ranchos  Co., 
126  Cal.  150.  58  Pac.  459.  The  essential  dif- 
ference between  the  two  acts^  however,  is 
that  the  act  of  1881  conferred  the  right  of 
eminent  domain  upon  individual  owners  for 
the  benefit  of  their  private  estates,  and  was 
therefore  void,  as  taking  the  lands  of  a  pri- 
vate owner  for  individual  benefit.  Under  the 
act  of  1883,  the  right  to  take  the  land  of  a 
private  owner  Is  to  be  exercised  by  a  public 
corporation,  acting  as  an  agency  of  the  state 
for  a  public  use,  and  hence  Is  valid. 

fThe  other  point  urged  by  respondent,  that 
the  order  sustaining  the  demurrer  was  proper 
because  the  complaint  does  not  show  that  the 
condemnation  of  the  land  of  defendant  is  for 
any  public  use,  but  on  the  contrary.  It  ap- 
pears therefrom  that  it  Is  solely  for  the  pri- 
vate benefit  of  a  few  Individuals,  we  do  not 
think  calls  for  any  particular  consideration; 
and  we  gather  from  the  briefs  that  this  was 
not  at  all  made  the  basis  for  sustaining  the 
demurrer  by  the  lower  court.  In  the  opening 
brief  of  appellant  It  Is  stated  that  the  de- 
murrer was  sustained  on  the  ground  that  the 
act  of  1835  was  unconstitutional.  This  state- 
njent  Is  not  specifically  denied  by  counsel  for 
resi)ondent  In  their  reply  brief,  and,  as  it  ap- 
pears that  the  demurrer  was  sustained  with- 
out leave  to  amend,  and  that  both  sides  on 
this  appeal  have  devoted  their  attention  prln- 
clpnlly  to  a  discussion  of  the  constitutionality 
of  the  act,  this  would  appear  to  be  the  fact 
The  order  sustaining  the  demurrer  is,  how- 
ever, general,  and  counsel  for  respondent  pre- 
sents the  point  While  It  Is  true  that  the 
mere  declaration  of  the  Legislature  that  the 
purpose  for  which  property  may  be  taken  is 
a  public  use  Is  not  conclusive,  and  does  not 
conclude  a  person  whose  land  is  being  con- 
demned from  showing  upon  the  trial  tliat,  as 
a  fact  the  use  sought  to  be  subserved  is  a 
private  one  (County  of  San  Mateo  t.  Cobura. 
130  Cal.  034,  03  Pac.  78),  or  from  assailing 
the  complaint  on  the  ground  that  it  so  ap- 
pears therefrom,  still  we  think  that  the  com- 
plaint at  bar  is  not  open  to  this  attack. 

Most  of  the  objections  In  this  regard  are 
disposed  of  In  our  discussion  of  the  constitn- 
tlonallty  of  the  act.  The  claim  that  the 
drainage  of  this  land  will,  from  the  facts  of 
the  complaint  inure  mainly  to  the  benefit  of 
those  within  the  district,  presents  no  valid 
reason  why  the  right  of  eminent  domain  for 
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that  purpose  Is  not  being  properly  exercised 
in  behalf  of  a  "public  use,"  where  all  the 
lands  within  the  district  are  susceptible  of 
one  mode  of  drainage,  and  such  a  system  for 
the  common  benefit  is  sought  to  be  provided. 
Lewis  on  Eminent  Domain,  supra.  Nor  is  it 
any  objection  that  the  public  benefit  which  is 
to  be  subserved  is  practically  limited  to  those 
in  the  district  whose  lands  are  to  be  drained, 
and  which  will  thereby  be  made  valuable.  In 
order  that  It  shall  constitute  a  public  use,  It 
]g  not  necessary  that  the  advantages  derived 
from  the  contemplated  public  improvement 
shall  extend  as  effectually  to  the  community 
outside  the  district  as  to  those  In  It.  It  need 
not  extend  to  the  whole  public,  or  to  any 
large  portion  of  It.  It  Is  sufficient  that  all 
within  the  district  will  be  in  common  bene- 
fited by  it.  Lewis  on  Eminent  Domain,  su- 
pra; Mutual  Irrigation  District,  supra. 

Neither  can  it  be  said,  because  the  area  of 
overflowed  land  embraced  in  the  district 
amounts  to  a  fraction  less  than  160  acres, 
that  the  object  of  the  district  In  this  proceed- 
ing Is  not  effectuating  a  public  use,  within 
the  meaning  of  the  Constitution.  The  area 
of  a  drainage  district  is  not  a  matter  from 
which,  of  itself,  it  can  be  determined  whether 
the  district  corporation  is  exercising  the  right 
of  eminent  domain  for  the  private  advantage 
of  the  owners  within  its  territory,  rather  than 
as  a  public  agency  exercising  it  for  a  public 
use.  It  Is  apparent  from  the  act  that  it  con- 
templates by  its  provisions  a  subdivision  of 
the  state  into  districts,  so  that  the  lands 
which,  by  reason  of  natural  conditions,  are 
capable  of  one  common  system  of  drainage, 
shall  be  embraced  In  one  district;  but,  of 
course,  in  the  nature  of  things,  these  districts 
could  not  be  expected  to  be  all  of  the  same 
area.  In  organizing  these  districts  there 
would  have  to  be  taken  into  consideration 
the  area  of  overflowed  land  as  it  existed,  be 
it  great  or  small,  which  was  capable  of  drain- 
age under  one  practical,  common  system; 
and,  under  the  terms  of  the  act,  it  is  made 
the  duty  of  the  board  of  supervisors,  in  pro- 
viding for  the  organization  of  the  district, 
with  a  view  to  having  alt  the  land  capable 
of  one  mode  of  drainage  Included  therein,  to 
see  that  no  land  is  excepted  from  such  dis- 
trict which  should  properly  be  included  there- 
in, and  to  exclude  all  land  Improperly  includ- 
ed, Bo  that  the  mere  area  of  the  land  over- 
flowed could  not  affect  the  question  of  public 
use  in  providing  for  its  drainage.  The  Legis- 
lature had  authority  to  provide  for  the  organ- 
ization of  these  districts,  and  as  there  is  no 
constitutional  prohibition  as  to  the  mode  of 
organization,  or  as  to  the  amount  of  over- 
flowed land  necessary  to  constitute  a  district, 
legislation  on  these  matters  was  entirely 
within  its  discretion.  In  harmony  with  that 
discretion.  It  provided  for  drainage  without 
relation  to  the  extent  of  the  flooded  area,  re- 
tiuiring  only  in  that  regard  that  the  district 
should  consist  of  land  susceptible  of  one 
mode  of  drainage,  and  that  all  lands  properly 


capable  of  drainage  by  such  common  system 
should  be  Included  in  the  district;  and  It  can- 
not be  said,  as  matter  of  law,  from  the  sim- 
ple fact  that  a  given  overflowed  area  may  be 
comparatively  limited  in  extent,  that  a  drain- 
age district  embracing  it  alone  could  not  be 
created,  and  vested  with  the  power  of  emi- 
nent domain,  to  promote  a  public  use,  under 
the  act. 

We  are  of  the  opinion  that  the  court  erred 
In  sustaining  the  demurrer  to  the  complaint, 
and  the  Judgment  is  reversed,  with  directions 
to  the  lower  court  to  overrule  the  demurrer. 

We  concur:  SUAW,  J.:  McFARLAND,  J.; 
VAN  DYKE,  J.;  HENSHAW,  J. 


144  Cal.  S» 
MERCHANTS'   NAT.   BANK   OF   SAN  DI- 
EGO V.  ESCONDIDO  IRR. 
DIST.     (L.  A.  1,235.) 

(Supreme  Court  of  California.    Aug.  3,  1904.) 

IRRIGATION  DISTRICTS— STATUTES  —  CONSTRUC- 
TION—MORTGAQE  OF  PROPEHXr  —  MUNICIPAI, 
CORPORATIONS  —  DELEGATION  OP  POWERS  — 
PRIVATE  PROPERTY— DUE  PROCESS  —  IMPAIR- 
ING OBLIGATION  OP  CONTRACTS. 

l.Act  March  11.  1893  (St.  1893,  p.  175,  e. 
148),  amending  Act  March  7,  1887,  {  17  (St. 
1887,  p.  37,  c.  84),  by  adding  to  its  provision 
that  the  bonds  of  an  irrigation  district,  and  in- 
terest thereon,  shall  be  paid  from  annual  as- 
sessments on  the  real  property  of  the  district, 
and  all  the  real  proper^  in  the  district  shall 
be  liable  to  be  assessed  for  such  payments,  the 
provision  that,  as  additional  security  for  the 
payment  of  said  bonds  and  interest,  the  board 
of  directors  of  the  district  may  pledge,  by  mort- 
gage or  otherwise,  all  property  of  the  district, 
including  its  rights  and  privileges,  does  not  au- 
thorize a  mere  conveyance  of  the  leeal  title,  or 
of  this  and  the  statutory  powers  of  the  board 
of  directors  of  the  district  to  the  possession  and 
management  of  the  water  system  and  other 
property  of  the  district,  but  authorizes  a  mort- 
gage foreclosable  in  the  ordinary  way,  so  as  to 
convey  to  the  purchaser  the  legal  and  equitable 
title  to  property. 

2.  An  irrigation  district  is  a  municipal  cor- 
poration, as  regards  its  public  functions,  so  that 
Act  March  11,  1893  (St  1893,  p.  175,  c.  148), 
if  considered  to  authorize  the  conveyance  of  the 
statutory  powers  of  its  board  of  directors  to 
the  possession  and  management  of  its  water 
system  and  other  property,  would  contravene 
Const,  art.  11,  {  13,  prohibiting  the  delegation 
by  the  Legislature  to  private  individuals  of  any 
power  to  control,  supervise,  or  interfere  with 
any  municipal  improvement  or  property. 

3.  Under  the  act  for  organization  and  govern- 
ment of  irrigation  districts  (Act  March  7,  1887, 
p.  34,  c.  34,  §  11).  providing  that  all  waterM 
distributed  for  irrigation  purposes  shall  lie  ap- 
portioned to  the  owners  of  the  land  of  the  dis- 
trict in  a  certain  proportion,  and  section  13. 
declaring  that  the  legal  title  to  all  property 
acquired  under  the  act  shall  be  vested  in  the 
district,  and  shall  be  held  by  it  in  trust  for,  and 
is  dedicated  and  set  apart  to,  the  uses  and 
purposes  provided  in  the  act,  the  district  is  not 
a  municipal  corporation  to  the  extent  that  the 
state  may  dispose  of  its  property  as  it  pleases, 
but  the  rights  in  the  property  are  private  rights, 
within  CJonst.  art  1,  8  13.  declaring  tliat  no 
person  shall  be  deprived  of  property  without 
due  process  of  law. 

4.  The  act  for  the  organisation  and  fovem- 
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ment  of  Irrigation  district*  (Act  ManA  7,  1887: 
St  1887,  p.  29,  c.  84),  anthorislnK  the  orxaaiaa- 
tloii  of  a  diitriet  on  tba  Tota  of  a  majority  of 
its  olectora,  createa  a  contract  iqr  which  tha 
proMrtr  ownera  in  the  district  eonaent  to  the 
burden  imposed  on  their  propertr  by  aeetion  17, 
proTidinc  that  the  bonds  of  the  district,  and  la- 
tereat  thereon,  shall  be  paid  from  annual  nssfss 
ments  on  the  real  property  of  the  district,  and 
that  all  the  property  in  the  district  shall  "be 
and  remain  liable"  for  snch  assessments,  ao 
that  Act  March  11.  1898  (St  1893,  p.  176,  c. 
148),  in  amending  this  by  anthorixing  tlie  board 
-of  directors  of  the  district,  without  the  con- 
sent of  the  landownera,  to  pledge  the  property 
acquired  by  their  etmtributiona  as  security  for 
the  bonds,  and  thus  subjecting  them  to  the  lia- 
bility of  losing  it,  contravenes  Const.  U.  8. 
art  1,  8  10,  inhibiting  any  state  law  impairing 
the  obligation  of  oontracta. 

Commlasioners'  Dedalon.  Department  2. 
Appeal  from  Superior  Court,  San  Diego  Coun- 
t;r;  B-  S>  Torrance.  Judge. 

Action  by  the  Merctutnta*  National  Bank 
of  San  Diego,  as  trustee^  against  the  Escon- 
dido  Irrigation  District  Judgment  for  de- 
fendant   Plaintiff  appeals.    Affirmed. 

Steams  &  Sweet  for  appellant  A.  Halnei 
And  Witbington  Sc  Carter,  for  respondent 

SMITH,  O.  Tbe  plaintiff  Is  tmstee  In  two 
deeds  of  trust  made  to  It  by  tbe  defendant 
Jane  12,  1894,  and  April  15.  1895,  as  addi- 
tional security  for  the  payment  of  two  series 
of  bonds,  of  date  January  1,  1894,  and  April 
15,  1895,  for  tbe  aggregate  sums  of  $250,000 
and  (100,000.  The  deeds  purport  to  convey 
to  the  trustee  the  whole  water  system  of  tbe 
district.  Including  Its  reservoirs,  water  ditch- 
es, and  water  rights,  and,  generally,  all  its 
property,  real  and  iwrsonal.  then  owned  or 
afterwards  to  be  acquired.  The  trustee  Is 
now  In  possession  of  the  property  conveyed, 
having  taken  possession  of  it  before  the  com- 
mencement of  the  suit,  for  default  in  tbe 
payment  of  Interest,  as  It  was  authorized  to 
do  by  the  deeds.  The  suit  was  brought  for 
the  foreclosure  of  the  lien  and  sale  of  the 
property.  The  pleadings  consist  of  the  com- 
plaint, to  which  a  demurrer  was  Interposed; 
the  cross-complaint  of  the  defendant,  pray- 
Hng  for  the  restitution  of  the  property;  and 
the  demurrer  and  answer  of  the  plaintiff 
thereto.  The  demurrer  to  the  complaint  was 
sustained,  the  demurrer  to  tbe  cross-com- 
plaint overruled,  and,  opon  the  motion  of 
the  defendant.  Judgment  was  entered  In  its 
favor  on  the  cross-complaint  and  answer,  as 
prayed  for,  which  Is  the  judgment  appealed 
from.  The  deeds  of  trust  were  made  under 
the  supposed  authority  of  section  17  of  the 
Wright  act  (St  1887,  p.  87,  c.  84),  as  amended 
March  11,  1893  (St  1893,  p.  175,  c.  148), 
which  (Indicating  by  Italics  the  new  pro- 
visions added  to  the  original  section)  reads  as 
follows:  "Sec  17:  Said  bonds  and  the  Inter- 
est thereon  shall  be  paid  by  revenue  derived 
from  an  annual  assessment  upon  the  real 
property  of  the  district;  and  all  tbe  real 
property  in  the  district  shall  be  and  remain 
liable  to  be  assessed  tor  such  payments  mm 


hereinafter  provided.  And  m  addUUmaX  ae- 
ottrUy  tor  the  payment  of  aU  taid  ttondt,  end 
iHtmft  fAereoM.  the  board  of  dfreotort  AaO 
have  power  to  pledge,  by  mortgage,  tnut 
deed,  or  otherwUe,  aJl  property  of  the  die- 
trict  tituate  wttAin  or  uHthout  the  dUtriot. 
whether  real,  pergonal,  or  mixed,  of  whatso- 
ever kind,  including  all  it*  rightt  and  privi- 
lege*  held  or  poMe**ed  at  the  time  of  the 
i**ue  of  *aid  bond*,  or  wMdh  may  hereafter 
be  acquired  under  the  provieion*  of  this 
act."  St  1893,  p.  175,  a  14a  It  was  held  by 
the  lower  court.  In  effect,  that  this  provision 
was  unconstitutional;  and  whether  this  posi- 
tion be  correct,  or  otherwise,  is  the  principal 
question  to  be  determined.  The  contrary  Is 
maintained  by  tiie  appellant's  counsel,  on 
two  grounds,  based,  respectively,  on  sev- 
eral different  and  Inconsistent  constructions 
of  the  statute — ^the  one,  that  the  act  merely 
"authorizes  a  change  In  the  custodian  of  tlie 
public  use,"  leaving  the  use  Itself  and  the 
rights  of  the  landowners  of  the  district  to 
the  use  of  the  water  unaffected;  the  other, 
that  the  Legislature  has  the  constltatlonal 
power  to  dlsxiose  absolutely  of  the  property 
of  ail  public  or  municipal  corporations. 

But  the  former  construction  la  manifestly 
nntenable.  The  pledge  or  hypothecation  of 
the  property  of  the  district,  In  the  abeence 
of  qualifying  expressions,  necessarily  Im- 
plies the  right  of  foreclosure  and  sale  In  the 
ordinary  way;  ttiat  Is  to  say,  In  such  manner 
as  to  convey  to  the  purchaser  the  whole 
property  In  the  land  hypothecated — legal  and 
equitable.  Clv.  Code,  {{  2931,  3000.  And 
this  construction  Is  conflrmed  by  the  consid- 
eration that  the  conveyance  of  the  mere  legal 
title  would  not  serve  as  additional  security, 
as  Intended  by  the  act,  and  that  to  convey. 
In  addition  to  the  legal  title,  the  statutory 
powers  of  tbe  board  to  the  possession  and 
management  of  the  water  system  and  other 
property  of  the  district;  would  be  In  contra- 
vention of  section  IS  of  article  11  of  the 
Constitution,  which  forhids  the  delegation  of 
such  powers,  which  jwovlslon.  It  can  hardly 
be  doubted,  must  with  section  12  of  the  same 
article^  be  constmed  as  applying  equally  to 
pnbllc  or  mnnldpai  corporations  of  this  char- 
acter, as  to  ordinary  mnnicipallttes  or  cities. 
For  not  only  Is  this  construction  reqolred  by 
the  reason,  and  oonseqnently  by  the  presomed 
Intention  of  the  constltatlonal  provision,  but 
the  term  'tennlctpal,'*  as  commonly  nsed,  is 
appropriately  applied  to  all  corporations  ex- 
ercising governmental  functions,  cither  gen- 
eral or  special:  and.  Indeed,  this  must  be  tak- 
en as  the  definition  of  a  public  or  municipal 
corporation.  Clv.  Code,  {  284;  Board  of  Bdn- 
catlon  V.  Board  of  Trustees,  etc,  129  CaL  eoi, 
62  Pac  178;  Hughes  v.  Swing,  S8  Cal.  417, 
28  Pac  1007;  Irrigation  Diatrtct  t.  Lappe^  n 
Cal.  864,  21  PBe.~826;  Madera  Irr.  Dlst,  92 
Oal.  806,  316,  819,  et  seq.,  28  Pac  272,  675, 
14  L.  R.  A.  755,  STT  Am.  8t  Bep.  1061  Hence, 
accepting  the  ordinary  dlvlsfon  of  eorpon- 
tlons  Into  pQbUc  and  prlTSte  (1  DIUon.  Man. 
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Corp;^  I  52);  coi-poratlons  of  the  kind  under, 
conaideration  do  not  fall  wboUy  within  the 
one  or  the  other  class,  bat,  with  regard  to 
their  ptihllc  fonctlona,  are  to  be  classed  witli 
the  former,  and,  with  regard  to  the  private 
rights  of  the  individual  landowners,  with  the 
latter. 

The  other  position  of  the  appellant  Is 
equally  untenable.  The  state,  indeed,  has  a 
large,  though  not  an  unlimited,  power  of  dis- 
position oTer  the  property  of  ordinary  mu- 
ulcipalitles,  which  is  commonly  held  In  trust 
for  the  public  generally,  or  for  the  limited 
public  of  the  municipality.  Cooley's  Const 
Lim.  342,  et  seq.;  1  Dillon  on  Mun.  Corp.  {| 
27,  66,  67.  But  here  the  coriraration  in  ques- 
tion is  distinguished  from  ordinary  munici- 
pal corporations  by  the  fact  that  "the  legal 
title"  only  of  the  property  of  the  corporation 
is  Tested  in  the  district,  "in  trust  for  and  is 
*  *  *  dedicated  and  set  apart  to  the  uses 
and  purposes  set  forth  in  [the]  act,"  and  that 
the  beneficiaries  of  the  trust,  who,  upon  fa- 
miliar equitable  principles,  are  to  be  regard- 
ed as  the  owners  of  the  property,  are  the 
landowners  in  the  district;  with  whose  funds 
the  property  has  been  acquired  (CIt.  Code,  i 
853),  and  in  whom,  indeed,  is  vested  by  the 
express  provisions  of  the  statute,  in  each, 
the  right  to  the  several  use  of  a  definite  pro- 
portion of  the  water  of  the  district,  and  in 
all,  in  common,  the  equitable  ownership  of 
its  water  rights,  reservoirs,  ditches,  and  prop- 
erty generally,  as  the  means  of  supplying 
water.  St  1887,  pp.  34,  35,  St  U.  13.  Such 
rights  as  these  cannot  be  distinguished  in 
any  way  from  other  private  rights,  and 
therefore  clearly  come  within  the  protection 
of  the  provision  of  section  13  of  article  1  of 
the  state  Constitution — ^that  "no  person  shall 
be  •  *  •  deprived  of  •  •  *  property 
without  due  process  of  law,"  and  of  the  simi- 
lar provision  of  section  1  of  the  fourteenth 
amendment  to  the  Constitution  of  the  Unit- 
ed States. 

The  act  Is  also,  we  think,  in  conflict  with 
the  provision  of  section  10  of  article  1  of  the 
federal  Constitution,  prohibiting  the  enact- 
ment by  the  state  of  any  "law  impairing  the 
obligation  of  contracts."  The  act  providing 
for  the  organization  of  the  district,  and  the 
organization  of  the  district  under  the  pro- 
visions of  the  act  by  the  vote  of  its  electors, 
cannot  be  otherwise  regarded  than  as  a  con- 
tract between  the  state  and  the  individuals 
whose  property  was  thereby  aSected.  The 
contract  indeed,  lacks  one  of  the  ordinary 
elements  of  contracts,  namely,  the  actual 
consent  of  all  the  parties  to  it,  but,  by  the 
provisions  of  the  statute,  the  majority  of 
the  electors  were  empowered  to  act  and  con- 
sent for  the  individual  proprietor;  and,  un- 
less this  were  a  legitimate  exercise  of  the 
powers  of  the  state,  the  statute  itself  would 
be  invalid.  Hence  the  consent  of  all  the 
parties  to  the  contract  was  in  fact  given, 
either  personally  or  by  their  authorized 
agents;  and  there  was  thus  created  a  com- 


plete contract  between  the  parties,  by  the 
terms  of  which  the  property  owners  in  the 
district  consented  to  the  burden  imposed  up- 
on their  property  by  the  provisions  of  sec- 
tion 17  of  the  original  act  and  to  no  other. 
The  burden  thus  imposed  was  that  the  bonds 
issued  under  the  act  should  "be  paid  by  rev- 
enue derived  from  an  annual  assessment  up- 
on the  real  property  of  the  district,"  and  that 
their  lands  should  "be  and  remain  liable"  for 
such  assessment;  and  this  implied  that  this 
should  be  the  extent  of  the  burden.  But  by 
the  amendatory  act  the  board  of  directors  is 
authorized,  without  the  consent  or  even  the 
knowledge  of  the  landowners,  to  pledge  or 
hypothecate  the  property  acquired  by  their - 
contributions — that  Is  to  say,  acqnii-ed  with 
their  money — and  thus  to  subject  them  to 
the  liability  of  losing  entirely  the  property 
thus  acquired,  which  is  not  only  their  proi>- 
erty,  but;  by  the  express  provision  of  the 
statute  (section  13),  has  been  "dedicated  and 
set  apart  to  the  uses  and  purposes  set  forth 
in  the  original  act";  thus  leaving  them  only 
the  liability  for  continued  assessments  imtU 
the  balance  of  the  bonds  shall  be  paid.  We 
have  no  doubt  therefore,  that  In  this  re- 
spect, also,  the  Legislature  went  beyond  Its. 
constitutional  powers. 

We  advise  that  the  Judgment  appealed 
from  be  affirmed. 

We  concur:    HARRISON,  C;  GRAY,  C. 

For  the  reasons  given  in  the  foregoing 
opinion,  the  Judgment  appealed  from  is  af- 
firmed: HENSHAW,  J.;  McFARLAND,  J.; 
LORIGAN,  J. 


lacai.  an 

JONES  V.  GOLDTRBE  BROS.  00.  et  al. 

(I/.  A.  1,186.) 

(Supreme  Court  of  California.    March  3,  1904.) 

INDEBTEDNESS  OF  BANK — STOCKHOLDEBS'    LIA- 
BILITY—ACTION    TO    ENFOBCE— LIMITATIONS 
—PLEADING — INSTarCTIONB. 

1.  The  Individual  liability  of  a  stockholder  for 
his  proportionate  share  of  a  corporate  indebted- 
ness is  a  liability  created  by  statute,  within 
Code  Civ.  Proc.  g  338,  requirine  action  on  such 
a  liability  to  be  brought  within  three  years 
after  the  cause  of  action  accrues. 

2.  In  an  action  against  stockholders  of  a  bank, 
to  recover  for  the  tatter's  indebtedness,  it  ap- 
peared that  a  part  of  the  amount  sued  for  was 
money  which  the  bank  had  collected  for  plain- 
tiff and  placed  to  his  credit  on  his  open  account, 
and  which  he  afterwards  caused  to  lie  transfer- 
red to  his  savings  account;  the  transfer  being 
made  by  plaintiff  drawing  a  check  in  its  favor 
against  his  open  account  and  the  bank  char- 
ging it  to  the  open  account  and  crediting  it  on 
the  savings  account  Held,  that  the  transfer  did 
not  interrupt  the  running  of  the  statue  of  lim- 
itations as  to  such  sum,  the  cause  of  action  for 
which  accrued  when  it  was  first  collected  and 
placed  to  his  credit  on  the  open  account. 

3.  An  instruction  b.i8ed  on  material  facts,  of 
which  there  Is  no  evidence,  is  erroneous. 

4.  A  plea  of  the  statute  of  limitations  was 
not  waived  by  failure  to  ask  the  withdrawal  of 
the  question  from  the  jury,  or  an  instruction  in 
relation  thereto. 


Digitized  by 


Google 


940 


77  PACIFIC  BBPOBTEB. 


(CaU 


Commissioners'  Decision.  Department  1. 
Appeal  from  Superior  Court,  San  Luis  Obispo 
Ctouuty;  E.  P.  Unangst,  Jud^. 

Action  by  Albert  Jones  against  the  Gold- 
tree  Bros.  Company  and  otliers.  From  an 
order  granting  a  n«w  trial  on  a  yerdict  for 
plaintiff,  he  appeals.    Affirmed. 

See  69  Pac.  1124. 

William  Shipsey  and  Albert  Nelson,  for  ap- 
pellant Max  Blum  and  W.  H.  Spencer,  for 
fespondents. 

COOPER,  C.  This  action  was  brought  to 
recover  of  defendants,  as  stockholders  of  the 
County  Bank  of  San  Luis  Obispo,  the  pro- 
portion of  certain  Indebtedness  due  plaintiff, 
In  such  amounts  as  may  be  found  to  be  sev- 
erally a  liability  against  each  defendant  As 
to  the  greater  portion  of  the  claim  there  is 
no  controversy.  But  as  to  one  item,  of  $2,- 
312.20,  there  is  a  question — and  the  princi- 
pal question  here — as  to  whether  or  not  It  la 
barred  by  the  statute  of  limitations  as  to 
each  and  all  the  defendants.  As  to  this 
item,  the  complaint,  which  was  filed  July  18, 
1900,  alleges  that  the  plaintiff  deposited  with 
the  County  Bank  of  San  Lula  Obispo  "on 
July  27,  1897,  12,312.20."  Defendants  each 
pleaded  that  the  cause  of  action  "is  barred 
by  subdivision  1  of  section  338  and  section 
359  of  the  Code  of  Civil  Procedure."  The  case 
was  tried  with  a  Jury,  and  a  verdict  returned 
for  plaintiff  in  the  amount  claimed,  which 
Included  the  proportionate  share  of  each  de- 
fendant of  the  $2,312.20.  In  other  words,  the 
Jury,  under  the  evidence  and  Instructions  of 
the  court,  found  against  defendants  on  their 
plea  of  the  statute  of  limitations.  Upon  the 
verdict  so  found.  Judgment  was  entered. 
Defendants  made  a  motion  for  a  new  trial, 
upon  a  statement  of  the  case,  and  the  court 
granted  the  motion.  Plaintiff  brings  this 
appeal  from  the  order. 

The  court,  in  granting  the  order,  held  that 
the  Item  was  barred  by  the  statute,  and  we 
think  the  ruling  correct  The  individual  lia- 
bility of  a  stockholder  of  a  corporation  for 
his  proportionate  share  of  the  Indebtedness 
is  created  and  exists  by  Const,  art  12,  {  3, 
and  Civ.  Code,  i  322.  Redlngton  ▼.  Corn- 
well,  00  Cal.  03,  27  Pac.  40.  An  action  upon 
a  liability  created  by  statute,  other  than  a 
penalty  or  forfeiture,  must  be  brought  with- 
in three  years  after  the  cause  of  action  ac- 
crues. Code  Civ.  Proc.  8  338.  When  did  the 
cause  of  action  accrue  against  these  defend- 
ants? It  appears,  without  conflict,  that,  with 
authority  from  plaintiff,  the  bank  on  the  14tb 
day  of  July,  1897,  collected  for  plaintiff,  and 
placed  to  bis  credit  on  his  open  account,  $2,- 
588.83,  which  included  the  $2,312.20  in  con- 
troversy. No  part  of  this  sum  has  ever  been 
repaid  to  plaintiff.  On  July  27,  1897,  plain- 
tiff caused  the  bank  to  transfer  the  $2,312.20 
from  his  open  account  to  a  savings  account, 
and  the  sum  was  entered  upon  plaintiff's 
savings  account  passbook  on  said  date.    The 


transfer  was  made  by  plaintiff  drawing  a 
check  in  favor  of  the  bank  against  his  opJc 
account  and  the  bank  charged  the  check  to 
the  open  account,  and  credited  It  on  the 
savings  account  The  cbeck  was  evidently 
drawn  for  the  convenience  of  the  bank,  and 
as  a  voucher  against,  or  explanation  of,  the 
item  charged  on  the  open  account  The 
amount  so  placed  to  plaintlfTs  credit  on  his 
savings  account  was  to  draw  interest  if  left 
for  the  time  provided  in  the  by-laws  and 
rules  of  the  bank.  It  Is  clear  that  the  plain- 
tiff on  July  14,  1897,  by  reason  of  the  de- 
posit, loaned  the  amount  to  the  bank,  and 
afterwards,  on  July  27th,  the  loan  was  to  be 
continued,  but  to  draw  interest  according  to 
the  terms  of  the  passbook.  The  money  was, 
by  the  terms  of  the  savings  passbook,  to  be 
paid  on  demand,  but  not  to  draw  interest, 
except  left  six  months  on  deposit  There 
was  no  time  after  the  14tb  day  of  Jnly,  1897, 
that  the  plaintiff  could  not,  after  demand, 
have  begun  and  maintained  an  action  against 
the  bank  for  the  said  sum.  The  bank  did  not 
pay  plaintiff  the  amount  on  July  27,  1897, 
nor  at  any  other  time.  The  change  by  the 
transfer  of  the  account  was  only  a  change 
in  the  character  of  the  loan,  so  that  by  the 
contract  of  the  parties  it  was  to  draw  in- 
terest When  the  debt  was  contracted,  the 
liability  arose.  The  corporation  had  no  pow- 
er, without  the  consent  of  the  defendants, 
to  extend  the  limitation  of  the  time  for  com- 
mencing the  action.  Redlngton  v.  Oornwell, 
90  Cal.  03,  27  Pac.  40;  Santa  Rosa  Nat  Bank 
V.  Barnett,  125  Cal.  407,  58  Pac.  85;  Goodall 
V.  Jack,  127  Cal.  258,  59  Pac.  575.  In  the  lat- 
ter  case  it  is  said:  "From  the  foregoing 
facts  it  is  apparent  that  the  court  was  war- 
ranted in  finding  that  the  transacttons  above 
mentioned  constituted  merely  a  renewal  of 
the  old  debt,  by  taking  up  the  old  notes  and 
giving  new  ones  in  lien  thereof.  Bat  the 
running  of  the  statute  of  limitations  In  favor 
of  the  stockholders  could  not  in  this  way  IM 
interrupted.  The  suit  was  not  brought  until 
seven  years  after  the  time  when  the  original 
liability  was  created."  If  on  the  14th  day  of 
July,  1807,  the  bank  had  given  plaintiff  its 
promissory  note^  without  interest,  for  $2,- 
588.85,  and  If  on  the  27th  of  July,  1807.  the 
bank  bad  given  plaintiff  its  interest-bearing 
note  for  $2,312.20,  and  the  same  had  been 
credited  on  the  nonlnterest-bearlng  note,  the 
authorities  cited  would  be  directly  in  point 
There  can  be  no  difference  in  principle.  The 
bank  was  given  credit  on  plalntiETs  open 
account.  It  became  his  debtor  on  the  sav- 
ings account  It  was  always  his  debtor  after 
the  money  was  first  deposited. 

The  court,  at  plaintiff's  request,  instructed 
the  Jury  as  follows:  "If  you  find  from  the 
evidence  that  one  Dutra  deposited  with  the 
County  Bank  of  San  Luis  Obispo  on  July  14, 
1897,  $2,588.85,  for  Albert  Jones,  with  the  in- 
struction to  said  bank  that  it  should  not  pay 
said  Jones  said  money  until  he  (said  Jones) 
should  deliver  up  to  him  (said  Dutra),  or  his 
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agent,  tbe  note  which  be  (said  Jones)  hdd 
against  Alpha  Price  and  Milie  Price,  and  also 
satisfy  tbe  mortgage  of  record  which  he  (said 
Jones)  held  against  said  Alpha  and  Mike 
Price,  then  I  Instruct  yon  that  said  County 
Bank  was  tbe  agent  for  said  Dutra  for  the 
purpose  of  paying  said  note  and  having  said 
mortgage  satisfied  of  record,  and  said  Jones 
was  not  the  owner  of  said  money  until  he 
(said  Jones)  delivered  up  said  note  to  said 
Dutra,  or  his  agent,  and  also  canceled  and 
satisfied  said  mortgage  of  record,  and  It  was 
in  the  power  of  said  Dutra,  by  notifying  said 
Jones,  to  withdraw  said  money  at  any  time 
before  said  Jones  liad  complied  with  his  (aaid 
Dutra's)  instructions."  Tbe  giving  of  the 
above  instruction  is  error,  for  the  reason  that 
there  is  no  evidence  upon  which  to  predicate 
it.  There  is  no  evidence  in  the  record  of  any 
Instruction  by  Dutra  or  on  the  part  of  Dutra 
to  tbe  bank  with  reference  to  the  payment  of 
tbe  money  to  plaintiff  upon  satisfaction  of 
the  mortgage.  In  fact,  the  evidence  of  Os- 
good, the  assistant  cashier  of  the  bank.  Is  di- 
rectly and  positively  to  the  effect  tliat  Dutra 
came  Into  tbe  bank  on  July  14,  1897,  and  paid 
in  the  money  for  plaintiff,  and  that  the  note 
was  surrendered  to  him,  and  the  amount 
placed  to  tbe  credit  of  plaintiff,  on  the  same 
day.  Plaintiff  testified  that,  before  tbe  mon- 
ey due  him  on  the  Price  note  was  placed  to 
his  credit,  he  had  not  authorized  the  bank  to 
receive  it  for  him;  but  in  a  letter  to  the  bank, 
dated  July  9,  1807.  which  plaintiff  admitted 
having  written,  he  said:  "iilnclosed  please 
find  note  given  by  Price  and  wife.  Mr.  Dutra 
will  call  and  pay  it  in  a  few  days.  When  paid 
please  place  to  my  credit  and  oblige,  yours 
truly,  A.  Jones."  R  was  clearly  error  to  in- 
struct the  Jury  to  the  effect  that  they  might 
And  certain  material  facts,  when  there  was 
no  evidence  upon  which  said  facts  could  be 
found  or  Inferred.  Whitman  v.  Steiger,  46 
Cal.  257;  Perkins  v.  Eckert,  55  Cal.  401;  Peo- 
ple V.  Thompson,  115  Cal.  160,  46  Pac.  912. 

Appellant  contends  that  the  specifications 
as  to  the  insufficiency  of  the  evidence  to  sup- 
port the  verdict  are  Insufficient,  for  the  rea- 
son that  they  are  pointed  to  the  probative 
fact  that  the  evidence  falls  to  show  that  the 
$2,312.20  was  loaned  to  or  deposited  with  the 
bank  on  the  27th  day  of  July,  or  at  any  time 
subsequent  to  July  14,  1897.  It  is  said  that 
the  finding  of  the  jury  was  of  the  ultimate 
fact  that  the  item  was  not  barred  by  tbe  stat- 
ute of  limitations,  and  that  the  probative 
fact  specified  may  be  true,  and  yet  other 
facts  may  have  existed,  such  as  tbe  absence 
of  defendants  from  the  state,  the  infancy  or 
insanity  of  the  plaintiff,  or  that  the  plaintiff 
did  not  discover  that  the  defendants  were 
stockholders  until  within  three  years  of  the 
time  of  commencing  the  action.  In  answer 
to  this  contention,  we  find  that  chapter  4,  pt. 
2,  (3ode  Civ.  Proc.  J  350  et  seq.,  provides  the 
exceptions  in  cases,  which  would  otherwise 
be  controlled  by  the  preceding  general  statute 
of  limitations.    The  chapter  provides  as  to 


absence  of  defendant  from  the  state,  infancy 
or  insanity  of  plaintiff,  imprisonment  on  a 
criminal  charge,  being  a  married  woman, 
death  of  a  party  before  the  statute  expires, 
being  an  alien  subject  of  a  country  at  war 
with  the  United  States,  etc.  Then  follows 
section  359,  which  says:  "This  title  does  not 
affect  actions  against  directors  or  stockhold- 
ers of  a  corporation  to  recover  a  penalty  or 
forfeiture  imposed  or  to  enforce  a  liability 
created  by  law;  but  such  actions  must  be 
brought  within  three  years  after  the  discov- 
ery by  the  aggrieved  party  of  the  facts  upon 
which  the  penalty  or  forfeiture  attached  or 
the  liability  was  created."  It  therefore  ap- 
pears clear  that  under  the  above  section  the 
only  thing  that  would  prevent  the  statute 
from  having  run  in  this  case  would  be  the 
fact  that  the  plaintiff  did  not  discoyer  the 
facts  upon  which  the  liability  was  created 
until  within  three  years  of  the  time  of  com- 
mencing the  action.  The  complaint  contains 
no  such  averment  On  the  contrary,  it  states 
that  tbe  bank  was  incorporated  on  the  8th 
day  of  October,  1892,  and  "at  all  times  here- 
in mentioned  each  of  the  defendants  [naming 
them]  owned  capital  stock  and  shares  of  the 
capital  stock  of  said  bank  as  follows.  [Here 
follows  the  number  of  shares  owned  by  each 
defendant.]"  If  plaintiff  desired  to  rely  upon 
a  discovery  of  the  facts  within  three  years,  It 
was  Incumbent  upon  him'  to  allege  such  dis- 
covery. Sublette  v.  Tinney,  9  Cal.  425;  Sto- 
ry's Eq.  PI.  a  484,  751.  In  Moore  v.  Boyd,  74 
Cal.  167,  16  Pac.  670,  It  was  held  that,  where 
the  fttct  that  defendants  were  stockholders 
was  shown  by  the  books  of  the  corporation,  a 
person  who  advanced  money  to  tite  corpora- 
tion must  be  held  to  have  had  knowledge  of 
the  facts  upon  which  the  stockholders'  liabili- 
ty was  created.  In  the  case  at  bar  the  com- 
plaint alleges  that  the  defendants  were,  at  all 
times  named  In  tbe  complaint,  owners  of  the 
several  shares  of  the  capital  stock  of  the 
bank;  the  number  of  shares  belonging  to  each 
being  set  forth.  Therefore  the  complaint  not 
only  falls  to  allege  a  discovery  of  the  facts 
within  three  years,  but  it  alleges  facts  from 
which  the  law  presumes  notice  of  all  tbe 
facts. 

We  conclude,  therefore,  that  the  specifica- 
tions were  sufficient,  and  pointed  to  the  only 
implied  finding  upon  which  the  verdict  as  to 
the  statute  of  limitations  could  rest. 

The  notice  of  intention  to  move  for  a  new 
trial  specified  the  insufficiency  of  the  evi- 
dence to  Justify  the  verdict.  The  court  seems 
to  have  passed  upon  the  motions  with  the  set- 
tled statement  before  it.  No  objection  ap- 
pears to  have  been  made  that  the  specifica- 
tions were  Insufficient.  The  testimony  ap- 
pears to  be  substantially  all  in  the  statement. 
Tu  view  of  the  liberal  rule  now  adopted  and 
followed  by  this  court,  the  specifications  were 
sufficient.  American  Type  Founders'  Co.  v. 
Packer,  130  Cal.  459,  62  Pac.  744;  Bell  ▼. 
Staacke  (ffled  Nov.  30, 1903)  74  Pac.  774.  Nor 
did  defendants  waive  their  plea  of  the  atat- 
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utc  of  limitations  by  falling  to  ask  the  with- 
drawal of  the  question  from  the  jury,  or  an 
Instruction  in  relation  thereto.  They  had  the 
right  to  rely  upon  the  presumption  that  the 
verdict  would  be  In  accord  with  the  law  and 
the  facts.  As  it  was  erroneous  In  the  re- 
spects pointed  out,  the  court  below  granted 
the  new  trial.  It  would  have  been  better 
practice  for  defendants  to  have  asked  an  In- 
struction as  to  the  bar  of  the  statute  from 
their  standpoint.  But  It  would  open  a  wide 
field  if  we  were  to  lay  down  a  rule  that  any 
defense  relied  upon  In  a  pleading  Is  waived  If 
a  party  does  not  ask  an  instruction  as  to  the 
law  applicable  to  the  particular  facts. 
We  advise  that  the  order  be  affirmed. 

We  concur:   CHIPMAN,  C;  GRAY,  O. 

For  the  reasons  given  in  the  foregoing  opin- 
ion, the  order  appealed  from  Is  affirmed. 
SHAW,  J.;  VAN  DYKE,  J.;  ANGELLOT- 
TI,  J. 

On  Rehearing. 

In  Bank. 

(April  2, 1904.) 

PER  CURIAM.  A  rehearing  Is  dented. 
The  portion  of  the  opinion  heretofore  filed, 
commencing  with  the  words,  "In  answer  to 
this  contention,  we  find  that  chapter  4,  part 
2,"  and  ending  with  the  following  paragraph, 
viz.:  "We  conclude,  therefore,  that  the  speci- 
fications were  sufficient,  and  pointed  to  the 
only  implied  finding  upon  which  the  verdict 
as  to  the  statute  of  limitations  could  rest" — 
is  stricken  out,  the  same  not  being  necessary 
to  the  conclusion. 


144  Cal.  314 

In  re  REITH'S  ESTATE.     (Sac.  1,150.) 
(Supreme  (3ourt  of  California.     Aug.  2.  1904.) 

VVnXS — CONSTRUCTION  —  CBEATION  OF  TliCST  — 
■  DKCREE    OF    DISTRIBUTION— DEATH    OF    BENE- 
FICIABT     DTTRINO     TBUST     PERIOD— BIGHT     0»    i 
INUEBITANCB. 

1.  A  will  (iving  to  testatrix's  children  certain 
property,  and  to  her  husband  one-tenth  of  her 
other  property;  naming  him,  with  two  others, 
trustees  for  testatrix's  whole  estate,  to  Y>e  so 
protected  by  them  that  her  children  shall  re- 
ceive at  the  age  of  25  one  half  of  all  that  is 
due,  and  at  3()  the  remaining  half;  providing 
that  they  shall  receive  a  commission  for  their 
services;  assigning  to  them  the  duty  of  keep- 
ing the  children  in  such  circumstances  as  will 
permit  them  to  have  everj;  comfort  of  dress, 
etc.,  and  all  needed  education ;  and  providing 
that  in  case  of  her  husband's  death  a  certain 
other  person  shall  act  as  trustee  with  the  sur- 
vivors— creates  a  trust  as  to  the  property  of 
the  children,  all  testatrix's  property  except  that 
given  her  husband ;  the  purpose  being  suffi- 
ciently plain,  and  a  devise,  in  terms,  to  the  I 
trustees  not  being  necessary. 

2.  A  trust  for  children  is  not  void  because 
not  specif.ving  how  much  the  trustees  shall  ex- 
pend for  uie  support  and  education  of  the  chil- 
dren. 

3.  Where  a  will  vests  the  title  In  fee  in  tes- 
tatrix's children,  subject  to  a  trust,  and  to  the 
possession  of  the  trustees  for  the  t^'zst  period. 


the  decree  of  distribution  In  flie  matter  of  the 
estate  should  distribute  such  title  in  fee,  sub- 
ject to  said  trust,  to  the  diildren. 

4.  Where  a  will  gives  the  property  to  testa- 
trix's children,  and  then  providies  a  trust  as 
to  the  property  till  the  children  are  of  a  cer- 
tain afe,  the  share  of  one  of  them  dying  after 
testatrix,  but  before  arriving  at  such  age,  vests 
in  his  heirs,  not  in  those  of  testatrix. 

In  Bank.  Appeal  from  Superior  Conrt 
Sacramento  C!onnty;  Peter  J.  Shields,  Judge. 

In  the  matter  of  the  estate  of  Alice  Lind- 
ley  Reith.  From  part  of  the  decree  of  dis- 
tribution, an  appeal  Is  taken.    Modified. 

R.  O.  Van  Fleet,  for  appellants.  8.  C.  Den- 
son,  W.  F.  George,  and  Wm.  M.  Sims,  for  re- 
spondent 

McFARLAND,  J,  This  Is  an  appeal  from 
that  part  of  the  decree  of  distribution  which 
distributes  the  estate  of  the  minors  to  trus- 
tees. The  decree  follows  the  will  under 
which  It  was  made,  and  the  question  la  thus 
presented  as  to  whether  or  not  the  will  creat- 
ed a  trust  as  to  the  property  of  the  minor 
children.  The  portion  of  the  will  material 
here  Is  as  follows:  "Of  my  real  estate  and 
business  interests  I  bequeath  to  my  children 
all  equally  share  and  share  alike  the  prop- 
erty bounded  by  7th.,  J — ^the  alley,  etc., — ^my 
interest  in  the  home  property  on  H,  13tb.  and 
14tb.,  and  the  part  of  the  business  and  prop- 
erty now  carried  on  on  K.  Street,  between 
3rd.  and  4th.,  my  Interest  In  the  Buffalo 
Brewery  and  lands  in  Arizona  and  the 
Omaha.  To  my  husband,  John  Reltb  Jr.,  I 
name  one-tenth  of  all  such  of  my  estate  not 
mentioned  as  personal  property,  together 
Trith  small  personal  bank  interests,  and  to- 
gether with  Douglas  A.  LIndley,  Wallace  A 
Briggs,  I  name  him  trustees  for  my  whole 
estate,  to  be  so  protected  by  them  that  my 
children  shall  receive  at  the  age  of  twenty- 
five  one-half  of  all  that  Is  due  and  at  thirty, 
the  remaining  half,  and  that  these  trustees 
shall  receive  a  small  commission  each  In  con- 
sideration of  their  services.  I  also  assign 
to  said  trustees  the  added  duty  of  keeping 
my  children  In  such  circumstances  as  will 
permit  them  to  have  every  comfort  of  dress 
etc.,  and  all  the  needed  education  which  shall 
fit  them  for  a  career  In  any  position  of  life. 
In  the  event  of  my  husband's  death,  I  name 
by  brother-in-law  Jesse  L.  Reith,  to  act  as 
trustee  with  the  smrvlving  ones,  knowing  him 
to  be  honorable,  competent  and  justly  fitted 
for  such  responsibility  as  are  her^n  expect- 
ed. Furthermore,  I  wish  to  state  that  If  the 
trustees  see  fit  to  make  over  to  my  children 
because  of  good  character  and  Industrious 
propensities  the  whole  rather  than  one-half 
of  my  estate  as  they  reach  the  age  of  twenty- 
five,  it  shall  be  in  their  power  to  do  so. 
Alice  Lindley  Reith." 

"The  will  is  in  the  handwriting  of  deceas- 
ed, and  was  evidently  written  without  legal 
assistance.  But  no  matter  how  poorly  ex- 
pressed, nor  how  ungrammatical  may  be  the 
sentences.  It  Is  the  duty  of  the  court  to  Inter- 
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pret  it,  and  cari7  out  tbe  luteution  of  the 
testfltriz,  if  tliat  intention  can  be  ascertained, 
provided  no  law  is  violated  in  so  doing.  The 
court  must  examine  the  will  in  all  its  parts 
with  tbe  honest  and  earnest  purpose  of  ar- 
riving at  the  thing  that  the  deceased  intend- 
ed should  be  done  with  her  property.  She 
had  property,  and  desired  to  dispose  of  it 
She  bad  four  children  of  tender  age,  and  she 
desired  to  provide  for  their  care  and  educa- 
tion. She  had  the  right  to  dispose  of  her 
property  as  she  saw  fit,  provided  she  violat- 
ed no  law  in  so  doing.  It  Is  plain  that  the 
deceased  intended  her  husband  to  have  one- 
tenth  of  tbe  property,  after  excluding  tlie 
specific  bequests  made  in  tbe  first  part  of  the 
will,  and  the  personal  property  which  had 
been  given  to  her  children.  It  is  equally 
plain  that  the  children  were  to  have  the  re- 
maining nine-tenths.  She  named  her  hus- 
band and  Lindley  and  Briggs  as  trustees  of 
her  whole  estate,  but  by  'whole  estate'  she 
evidently  meant  the  whole  of  tbe  estate  left 
to  the  children,  for  the  statement  immediate- 
ly follovrs:  'to  be  so  protected  by  them  that 
my  children  shall  receive  at  the  age  of  twen- 
ty-five one-half  of  all  that  is  due  and  at  thir- 
ty, tbe  remaining  half,  and  that  these  trus- 
tees shall  receive  a  small  commission  each 
in  consideration  of  tbelr  services.'  She  did 
not  mean  that  tlie  trustees  should  have 
charge  of  her  husband's  portion,  because  she 
states  that  the  trustees  are  to  keep  it  until 
the  children  shall  receive  it  under  certain 
conditions.  In  the  next  paragraph  she  makes 
it  tbe  duty  of  the  trustees  to  keep  her  cliil- 
dren,  to  give  them  a  proper  education,  and  to 
provide  suitable  clothing  for  them.  She  liad 
named  the  children,  she  had  given  them  an 
estate,  she  had  named  trustees,  and  she  des- 
ignated the  duty  of  the  trustees.  She  did  not 
intend  that  the  executors,  as  such,  should 
keep  the  estate  for  the  children,  and  clothe 
and  educate  them,  because  that  is  no  part  of 
the  duties  of  executors.  She  expressly  states 
that  tbe  trustees  shall  receive  a  commission. 
And  in  the  latter  clause  she  states  that,  in 
the  event  of  her  husband's  death,  she  names 
her  brother-in-law,  Jesse  lu  Reith,  'to  act  as 
trustee  with  the  surviving  ones,  knowing  him 
to  be  honorable,  competent  and  Justly  fitted 
for  such  responsibility.'  The  intention  was 
that  the  children's  portion  should  be  held, 
and  managed  by  trustees  of  her  own  selec- 
tk»,  until  tbe  time  when  they  should  have 
fall  possession. 

"A  voluntary  trust  Is  an  obligation  arising 
oat  of  a  personal  confidence  reposed  in,  and 
voluntarily  accepted  by,  one  for  the  benefit  of 
another.  The  trustee  stands  upon  the  same 
footing  as  a  confidential  agent  or  adviser, 
and,  in  cases  of  minor  children,  much  like 
a  guardian.  The  confidence  reposed  is  the 
essence  of  the  relation,  and  tbe  trust  is. al- 
ways for  the  benefit  of  some  third  party  or 
parties,  or  for  some  particular  object  A 
trost  may  be  created  for  any  purpose  allowed 
4>y  the  Code.   The  subject-matter  of  the  trust. 


.the  purpose  thereof,  and  the  persons  bene- 
ficially interested,  must  be  reasonably  ascer- 
tained. A  voluntary  trust  is  created  as  to  the 
trustor  and  beneficiary  "by  any  words  or  acts 
of  tbe  trustor  indicating,  with  reasonable  cer- 
tainty: (1)  An  Intention  on  the  part  of  the 
trustor  to  create  a  trust;  and  (2)  the  subject, 
purpose  and  beneficiary  of  the  trust'  Civ. 
Code,  S  2221.  In  tbe  case  of  Colton  v.  Colton, 
127  U.  S.  300,  8  Sup.  Ct  1164,  32  U  Ed.  138, 
which  was  an  appeal  from  the  Circuit  Court 
of  the  United  States  for  the  District  of  Cali- 
fornia, the  words  of  the  will  were:  'I  give 
and  bequeath  to  my  said  wife  E.  M.  C.  all  of 
the  estate,  real  and  personal,  of  which  I  shall 
die  seized,  possessed,  or  entitled  to.  I  recom- 
mend to  her  the  care  and  protection  of  my 
mother  and  sister,  and  request  her  to  make 
such  provision  for  them  as  in  her  Judgment 
will  be  best'  It  was  held  that  a  trust  was 
imposed  upon  tbe  surviving  wife  to  make 
suitable  provision  for  the  mother  and  sister. 
The  court  said:  'No  technical  language,  how- 
ever, is  necessary  to  the  creation  of  a  trust 
either  by  deed  or  by  will.  It  is  not  neces- 
sary to  use  the  words  "upon  trust"  or  "trus- 
tee" if  tbe  creation  of  a  trust  la  otherwise 
sufficiently  evident  If  it  appears  to  be  the 
intention  of  tbe  parties,  from  the  whole  in- 
strument creating  it  that  tbe  property  con- 
veyed is  to  be  held  or  dealt  with  for  the  ben- 
efit of  another,  a  court  of  equity  will  affix 
to  It  the  character  of  a  trust  and  impose 
corresponding  duties  upon  tbe  party  receiving 
the  title,  if  it  be  capable  of  lawful  enforce- 
ment No  general  rule  can  be  stated  that 
will  determine  when  a  conveyance  will  carry 
with  it  the  whole  beneficial  interest  and 
when  it  will  be  construed  to  create  a  trust 
but  tbe  intention  is  to  be  gathered  in  each 
case  from  tbe  general  purpose  and  scope  of 
tbe  instrument'  In  Tobias  v.  Eetchum,  82 
N.  Y.  319,  the  testator  did  not  use  the  words 
'trustee'  or  'trustees,'  but  gave  tlie  executors 
power  to  rent  lease,  repair,  and  insure  his 
real  estate,  ontil  sold  or  divided,  and  out  of 
tbe  rents  and  profits  to  pay  the  provision 
made  for  the  widow,  and  to  at  a  certain  time 
divide  tbe  property  among  the  children  or 
other  heirs.  It  was  held  that  tbe  will  created 
a  trust  in  the  executors.  The  court  said 
(quoting  from  Hill  on  Trustees):  'It  is  by  no 
means  necessary  that  tbe  donee  should  be 
expressly  directed  to  bold  tbe  property  to 
certain  uses  or  in  trust  or  as  trustee.  •  *  • 
It  is  one  of  tbe  fixed  rules  of  equitable  con- 
struction that  there  is  no  magic  in  particu- 
lar words,  and  any  expressions  that  show 
unequivocally  the  intention  of  the  parties  to 
create  a  trust  will  have  that  effect  It  was 
said  by  Lord  Eldon  that  the  word  "trust" 
not  being  made  use  of  Is  a  circumstance  to 
be  alluded  to,  but  nothing  more,  and,  if  the 
whole  frame  of  the  will  creates  a  trust  the 
law  Is  tbe  same,  though  tbe  word  "trust"  is 
not  used.'  See,  further,  Fay,  Trustee,  t, 
Taft  12  Gush.  448;  Brewster  v.  Striker,  2 
N.  Y.  19;   Morse  et  m.  v.  "'Tnrse,  85  N.  Y.  59? 
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Pomeroy'8  Eq.  Jur.  (2d  Ed.)  §$  1010,  1011, 
1012;  Hill  on  Trustees  (American  Notes)  p. 
101  et  seq.;  Lucas  t.  Lockhard,  10  Smedes 
&  M.  466,  48  Am.  Dec.  766;  Johnson's  Adm'r 
V.  BlUups,  23  W.  Va.  685. 

"It  is  also  claimed  that  the  trust  Is  void 
for  the  reason  that  it  leaves  It  to  the  dis- 
cretion of  the  trustees  as  to  how  much  In- 
come shall  he  used  to  support  and  educate 
the  children,  and  the  Estate  of  Sanford,  136 
Cal.  98,  68  Pac.  494,  Is  claimed  to  support 
such  contention.  In  that  case  the  trustees 
were  to  receive  the  rents  and  profits  of  the 
land,  and  apply  the  net  proceeds  of  the  same 
to  the  use  and  benefit  of  the  beneficiaries  to 
such  extent  and  at  such  time  or  times  as,  in 
their  Judgment,  shall  be  proper.  What  was 
said  in  regard  to  the  discretionary  clause  was 
not  the  point  on  -which  the  case  was  decided. 
It  was  expressly  held  that  the  provision  of 
the  will  creating  an  express  trust  to  convey 
was  void  on  the  authority  of  the  Fair  Case, 
132  CaL  523,  60  Pac.  442,  64  Pac.  1000,  84 
Am.  St  Rep.  70.  In  the  case  at  bar,  how- 
ever, the  clause  is  entirely  different  from 
that  in  the  Sanford  Case.  Here  It  is  made 
the  duty  of  the  trustees  to  keep,  clothe,  and 
educate  the  children.  It  was  not  necessary 
to  say  that  all  the  income  should  be  used  for 
such  purpose.  The  Income  may  for  many 
reasons  vary  from  time  to  time.  It  may  be 
more  than  necessary  for  the  purposes  con- 
templated in  the  will.  In  such  case  it  could 
not  have  been  the  wish  of  deceased  that  the 
excess  should  be  squandered  or  used  in  a 
reckless  manner.  It  may  under  certain  cir- 
cumstances cease,  or  be  diminished  to  such 
extent  as  to  be  wholly  insuflSclent.  In  such 
case  it  could  not  have  been  the  wish  of  de- 
ceased that  her  children  should  suffer  for 
the  necessaries  of  life.  The  terms  of  the 
trust  in  this  case  are  imperative.  The  chil- 
dren must  be  kept,  clothed,  and  educated. 
The  manner  in  which  they  shall  be  kept,  the 
nature  of  their  education,  the  kind  of  cloth- 
ing they  shall  wear,  must  depend  to  a  certain 
extent  upon  the  amount  and  income  of  their 
estate.  The  trustees  will  be  presumed,  act- 
ing as  the  persons  In  charge  of  the  chil- 
dren, to  reasonably  and  properly  care  for 
them.  They  are  under  the  supervision  of 
the  court,  and  at  all  times  will  be  held  an- 
swerable for  a  failure  to  perform  the  duties 
of  their  trust  In  a  proper  manner,  and  for 
any  abuse  of  their  powers.  The  deceased  re- 
posed confidence  in  them,  and,  having  such 
confidence,  she  selected  them.  We  will  pre- 
sume that  they  will  perform  the  duties  of 
their  trust  faithfully.  This  disposes  of  the 
questions  argued  In  the  brief  of  appellants 
and  upon  which  they  rely.  Their  appeal  Is 
only  from  that  part  of  the  decree  distribut- 
ing the  estate  In  trust  for  the  four  minor 
children  of  deceased." 

The  foregoing  was  prepared  by  Mr.  Com- 
missioner COOPER  when  this  case  was  pend- 
ing in  department,  and  it  is  adopted  as  part 
of  this  opinion. 


In  response  to  appellants'  contention  that 
there  is  in  the  will  here  in  question  no  di- 
rect devise  of  an  estate  to  the  trustees,  It  is 
sufficient  to  say  that  when,  from  the  nature 
of  the  duties  to  be  performed,  the  taking  of 
such  estate  is  necessary,  "an  estate  in  the 
trustees  will  vest  by  implication."  See  Fay, 
Trustees,  v.  Taft,  12  Gush.  448,  and  cases 
there  dted,  where  the  subject  Is  fully  dis- 
cussed. 

However,  the  decree  of  distribution  In  the 
case  at  bar  must  be  modified  In  some  re- 
spects. A  trustee  takes  only  such  estate  as 
is  necessary  for  the  performance  of  the 
trust,  and  In  this  case  the  decree  properly 
distributes  the  trust  property  to  the  trus- 
tees "for  the  period,  and  for  the  uses,  trusts, 
and  purposes  hereinafter  in  this  decree  spe- 
cified." This  properly  gives  to  the  trus- 
tees only  an  estate  for  years.  But  a  de- 
cree of  distribution  should  dispose  of  the 
property,  and  the  whole  title  thereto,  and  all 
the  estates  tlierein,  which  is  not  done  in  this 
instance.  By  the  will  in  question  the  title  in 
fee  is  vested  in  the  four  children,  subject  to 
the  trust,  and  to  the  possession  of  the  prop- 
erty by  the  trustees  during  the  trust  period; 
and  such  title  In  fee,  subject  to  said  trust, 
should  be  distributed  to  the  children.  More- 
over, the  decree,  after  stating  that,  upon  the 
death  of  any  of  the  children  under  the  age 
mentioned  in  the  will,  the  trust  as  to  such 
beneficiary  shall  cease,  proceeds  as  follows: 
"And  the  share  of  said  trust  property  and 
the  accumulations  thereof  which,  but  for  bis 
or  her  death,  said  beneficiary  would  bave 
received  on  obtaining  the  age  hereinbefore 
mentioned,  shall  go  to  and  vest  in  the  heirs 
at  law  of  said  Alice  lindley  Relth,  deceased, 
according  to  the  laws  of  succession  of  the 
state  of  California."  This  last-quoted  clause 
of  the  decree  should  be  stricken  out.  Per- 
haps it  is  not  necessary  for  the  decree  to 
make  any  provision  on  this  subject,  but  tbe 
clause  as  it  stands  is  erroneous.  It  goes  up- 
on the  theory  that  the  whole  title  in  fee  to 
the  trust  property  vested  in  the  trustees,  that 
the  children  have  no  estate  or  title  at  all  in 
the  property  during  the  trust  period,  and  that 
at  the  end  of  such  period  they  would  get  ti- 
tle only  through  a  conveyance  from  the  tma- 
tees.  This  Is  an  erroneous  view,  and,  if  it 
were  correct,  the  attempted  trust  would  be 
void,  as  a  forbidden  trust  to  convey.  As  be- 
fore said,  the  title  in  fee  vested  in  the  chil- 
dren at  the  death  of  the  testatrix,  by  virtue 
of  a  direct  testam^itary  gift  to  them,  subject 
only  to  the  trust.  The  estate  mentioned  In 
section  863,  Civ.  Code,  "means  the  whole  of 
such  an  estate  as  is  necessary  to  the  per- 
formance of  the  trust"  In  re  Walkerly,  lOS 
Cal.  648,  41  Pac.  772,  49  Am.  St  Rep.  97. 
The  whole  title  to  the  property  passed  from 
the  testatrix  by  the  will,  and  it  was  errone- 
ous to  decree  that  the  property  would  go  to 
her  heirs  upon  the  death  of  one  of  the  chil- 
dren before  arriving  at  the  age  mentioned  In 
the  win.    In  tbe  event  of  the  death  of  one 
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of  said  children,  his  or  her  share  in  the  prop- 
erty would  Test  in  fee  in  his  or  her  heirs. 

There  was  submitted,  also,  a  motion  to  dis- 
miss the  appeal  herein;  but.  In  oar  opinion, 
the  grounds  upon  which  said  motion  are 
based  are  not  tenable,  and  the  motion  to 
dismiss  is  denied. 

The  cause  Is  remanded,  with  directions  to 
the  court  below  to  modify  the  decree  appeal- 
ed from  as  above  Indicated;  that  Is,  by  strik- 
ing out  the  clause  above  quoted,  commencing 
with  the  words  "and  the  share,"  and  ending 
with  the  words  "state  of  California,"  and  in- 
serting as  a  general  clause  In  said  decree  the 
following:  "All  right,  title.  Interest,  and  es- 
tate to  all  of  the  property,  given  in  trust, 
except  only  the  estate  therein  hereinbefore 
distributed  to  said  trustees,  and  subject 
thereto,  is  hereby  distributed  to  said  chil- 
dren, Lindley  Morton  Relth,  Flora  Relth,  John 
Relth,  and  Alice  Relth;"  and,  as  thus  modi- 
fled,  the  decree  will  stand  affirmed. 

We  concur:  SHAW,  J.;  AXGELLOTTI, 
3.;  VAN  dyke;  J.;  HEXSHAW,  J.;  LORI- 
6AN.  J. 


IM  Cal.  28B 

COLLINS  et  al.  v.  MAnDE.    (L.  A.  1,206.) 

(Supreme  Coart  of  California.     Aug.  1,  1904.) 

BESIDENCE  —  BVIDENCE— roBEIGT^  JUDOMENT  — 
OUTS— EVIDENCE— PA.TMERT. 

1.  Evidence  In  an  action  by  the  dlstribntees 
of  decedent's  estate  under  administration  pro- 
ceeding in  a  court  of  record  of  another  state 
held,  m  view  of  the  presumption  in  favor  of 
the  juditment  of  the  court  of  the  other  state, 
to  sustain  the  findinir  that  deceased  was  a  resi- 
dent of  that  state  when  she  died. 

2.  An  instrument  reciting :  "I  am  leaving  for 
S.,  and  before  I  start  1  write  this  is  to  certify 
that  it  is  my  wish  that  M.  shall  not  be  aslced 
for  the  money  she  borrowed  from  me  or  the 
interest  on  it  She  and  I  have  a  perfect  under- 
standing about  mv  business" — does  not,  on  its 
face.  Import  a  gift,  or  an  intention  to  forgive 
the  debt. 

3.  Evidence  in  an  action  to  foreclose  held 
sufficient  to  sustain  the  finding  that  the  mort- 
gagee did  not  malce  a  gitt  to  the  mortgagor  of 
the  sum  evidenced  by  the  note  and  mortgage. 

4.  It  cannot,  on  appeal,  be  said  that  the  trial 
court  erred  in  holding  that  the  presumption  of 
nonpayment  from  possession  by  the  payee  at 
her  death  of  a  note  free  of  indorsements  was 
not  overcome  by  the  unsupported  testimony  of 
the  maker  of  a  note  that  she  made  two  pay- 
ments on  account  of  interest,  but  did  not  know 
whether  she  paid  more  than  one  year's  Interest; 
that  she  paid  $60  about  two  months  before  a 
certain  event,  and  that  it  was  her  impression 
that  it  paid  the  interest  up  to  about  that  time, 
but  that  she  could  not  remember  the  time  or 
amount  of  the  first  payment. 

Commissioners'  Decision.  Department  1. 
Appeal  from  Superior  Court,  Riverside  Coun- 
ty; J.  S.  Noyes,  Judge. 

Action  by  Patrick  Collins  and  another 
against  Bella  K.  Maude.  Judgment  for  plaln- 
tUTs.    Defendant  appeals.    Affirmed. 


1 1.  Bm  OItU,  VOL  21,  CsdL  Dig.  I  M> 
77  p.— 00 


Collier  &  Carnaban,  for  appellant.  C.  L. 
McFarland,  for  respondents. 

CHIPMAN.  0.  PlalntiffB  bring  the  action 
to  foreclose  a  mortgage  on  property  In  River- 
side county,  given  by  defendant  to  secure  her 
promissory  note  for  $2,000,  May  27,  1892,  due 
five  years  after  date,  with  10  per  cent,  annual 
Interest.  The  note  and  mortgage  were  given 
to  Julia  Mann,  but  the  money  was  furnished 
by  Bridget  Oolllns,  to  whom  Julia  executed 
an  assignment  Bridget  came  from  Ireland 
about  1865,  and  took  service  as  a  cook  with 
defendant  at  St.  Louis,  Mo.,  and  worked  for 
her  16  or  17  years,  and  It  was  there  she  ac- 
cumulated this  money.  Her  two  brothers, 
plaintiaB  In  the  action,  have  for  many  years 
resided  In  St.  Louis.  As  near  as  we  can 
determine  from  the  evidence,  Bridget  came 
to  California  in  1891.  She  worked  for  others 
several  months,  and  came  to  defendant,  and 
remained  about  a  year.  Later  Bridget  work- 
ed for  another  family,  and  In  the  latter  part 
of  1893  her  health  failed  her,  and  she  was 
taken  to  defendant's  home  and  cared  for. 
Defendant  testified,  "She  was  a  good  deal 
over  sixty,"  and  could  neither  read  nor  write. 
In  December,  1893,  Bridget  determined  to 
return  to  St  Louis  for  the  advice  of  a  doctor 
who  had  been  successful  formerly  in  treating 
her.  Defendant  and  Bridget  had  some  con- 
versation concerning  the  note  and  mortgage, 
and  on  the  day  Bridget  left  for  St  Louis  she 
executed  the  following  document: 

"I  am  leaving  for  St.  Louis,  and  before  I 
start  I  write  this  is  to  certify  that  It  Is  my 
wish  that  Mrs.  Maude  [defendant]  shall  not 
be  asked  for  the  money  she  borrowed  from 
me  or  the  Interest  on  It.  She  and  I  have  a 
perfect  understanding  about  my  business.  I 
affix  my  name  in  the  presence  of  these  wit- 
nesses, this  twenty-first  day  of  December, 
eighteen  hundred  and  ninety-three. 

"Bridget  (X  her  mark)  Collins. 

"H.  Meyer,  Helen  Ward." 

On  her  arrival  at  Kansas  City,  Mo.,  Bridg- 
et became  ill,  and  on  December  27,  1803, 
was  attended  by  a  physician,  who  testified 
that  he  diagnosed  her  case  as  chronic  pro- 
gressive dementia;  and  that  she  died  at  Kan- 
sas City,  December  29,  1893.  On  January 
24,  1804,  plaintiff  Patrick  Collins  petitioned 
the  probate  court  of  St.  Louis,  Mo.,  for  letters 
of  administration  on  Bridget's  estate,  setting 
forth  that  he  and  plaintiff  John  Collins  were 
brothers  of  the  deceased,  and  her  only  heirs 
at  law,  and  that  she  died  Intestate,  leaving 
an  estate  consisting  of  a  note  and  mortgage 
for  $2,000  and  cash  In  bank  $200.  On  the 
same  day  the  court  issued  letters  reciting: 
"Whereas  Bridget  Collins,  late  of  the  city  of 
St.  Louis,  died  Intestate,  as  it  Is  said,  having 
at  the  time  of  her  death,  property  In  this 
state,  which  may  be  lost,  destroyed,  or  dimin- 
ished in  value  If  speedy  care  be  not  taken  of 
the  same,  to  the  end,  therefore,  that  the  said 
property  may  be  collected,  preserved,  and 
disposed  of  according  to  law,  we  do  hereby 
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appoint  Patrick  Collins  adminiEtrator  ot  all 
and  singular  the  goods  and  chattels,  rights 
and  credits,  which  were  of  the  said  Bridget 
Collins  at  the  time  of  her  death,  with  full 
power  and  authority  to  secure  and  dispose 
of  said  property  according  to  law,  and  collect 
all  moneys  due  said  deceased,"  etc.  On 
March  5,  1894,  the  court  made  an  order  ap- 
proving the  appointment  of  Patrick  Collins 
as  administrator,  "taken  and  granted  by  the 
judge  and  clerk  of  this  court  in  vacation  since 
the  last  term  thereof."  Inventory  was  duly 
returned  and  filed  May  26,  1884,  and  de- 
scribed the  note  and  mortgage  In  question. 
Also  cash  on  deposit  in  Blverside  Savings  & 
T>oan  Association,  Riverside,  Cal.,  $198.90; 
on  her  person  $45,  and  wearing  apparel  val- 
ued at  $27.05;  also  an  account  against  Miss 
Mangan  $200— making  in  all  $2,470.95.  Notice 
was  given  of  final  settlement  of  the  estate  to 
be  held  at  the  ensuing  September  term  of  the 
court,  at  which  final  settlement  and  distribu- 
tion were  decreed  October  28,  1896.  Among 
other  things,  tbe  court  ordered  the  adminis- 
trator to  assign  and  transfer  to  himself  and 
bis  brother,  John,  as  sole  heirs  of  the  deceas- 
ed, each  an  undivided  one-half  of  the  note 
and  mortgage  in  question  and  the  other  prop- 
erty, and  on  March  28,  1897,  the  administra- 
tor was  discharged.  Defendant  claimed  in 
defense  (1)  that  she  had  paid  the  note  in 
part;  (2)  that  on  December  21,  1893,  Bridget 
"gave  to  defendant  the  snm  evidenced  by  the 
note  and  mortgage,  and  forgave  the  indebt- 
edness;" and  (3)  that  the  St  Louis  court  had 
no  jurisdiction  of  the  probate  proceedings 
In  said  estate.  The  court  found  against  de- 
fendant on  these  issues,  and  gave  Judgment 
for  plaintifFs  for  the  full  amount  of  principal 
and  interest  of  the  note,  and  rendered  a  de- 
cree of  foreclosure.  Defendant  appeals  from 
the  order  denying  her  motion  for  a  new  trial. 
1.  The  question  of  jurisdiction  demands 
first  attention.  The  jurisdiction  of  the  Mis- 
souri court  Is  challenged  upon  the  ground 
that  at  the  time  of  her  death  Bridget  Collins 
was  not  a  resident  of  St  Louis.  The  superi- 
or court,  however,  has  found  upon  the  evi- 
dence before  it  that  the  court  of  the  city  of 
St.  Louis,  state  of  Missouri,  had  jurisdiction 
of  her  estate  and  of  Its  settlement,  and  au- 
thority to  Issue  letters  of  administration 
therein.  This  finding  necessarily  Implies  that 
she  was  a  resident  of  St.  Louis,  If  that  fact 
was  essential  to  give  such  jurisdiction  to 
that  court  Moore  v.  Copp,  119  Cal.  429,  Bl 
Pac.  630;  Broder  v.  Conklln,  121  Cal.  282,  53 
Pac.  089.  And,  as  there  was  a  conflict  of 
evidence  as  to  whether  she  was  a  bona  fide 
resident  of  the  city  of  St.  Louis  when  she 
died,  this  finding  cannot  be  disturbed.  In  re 
James,  99  Cal.  374,  33  Pac.  1122,  37  Am.  St 
Rep.  60.  There  Is  no  direct  evidence  showing 
that  Bridget  ever  intended  becoming  a  per- 
manent resident  of  California.  She  had  re- 
sided many  years  In  St  Louis,  where  her 
only  relatives  in  this  country  resided,  before 
coming  to  this  state.    She  was  unmarried. 


and  had  reached  an  advanced  age,  and  there 
was  testimony  that  she  was  not  physically 
capable  of  performing  the  duties  of  servant 
as  theretofore.  Defendant  testified  that 
Bridget  said  she  thought  she  would  "be 
back."  Mr.  Abbott  cashier  of  the  bank, 
when  given  the  custody  of  the  note  and 
mortgage,  testified  that  she  came  to  the  bank 
on  December  Slst,  the  day  she  signed  the  pa- 
per held  by  defendant,  and  drew  out  some 
money.  He  testified:  "My  impression  is  then 
was  the  time  she  told  me  she  was  going  east, 
and  might  not  return,  and  wanted  to  leave 
the  papers  for  safe-keeping."  She  was  so  se- 
riously 111  when  she  departed  that  she  died 
before  reaching  St.  Louis.  The  St.  Louis 
court.  In  its  appointment  of  the  administra- 
tor, mentions  her  as  "late  of  the  dty  of  St 
Louis,"  and  so  also  did  the  petition  for  let- 
ters filed  by  plalntttF  Patrick  Collins.  The 
burden  of  showing  want  of  Jurisdiction  la 
the  St  Louis  court  was  on  the  defendant, 
and,  in  view  of  the  presumptions  which  are 
indulged  in  support  of  Judgments  of  courts  of 
record,  this  burden  requires  clear  and  con- 
vincing proof  of  such  want  of  Jurisdiction. 
The  fact  that  Bridget  came  to  California 
about  the  year  1891,  and  remained  nearly 
three  years,  does  not  compel  the  Inference 
that  she  had  thus  abandoned  her  residence 
at  St  Louis.  Upon  the  question  of  Bridget's 
residence  at  the  time  of  her  deatb,  there  is 
sufflclent  evidence  to  create  a  substantial 
confiict  As  the  court  found  tliat  Bridget  re- 
sided In  St  Louis  at  her  death,  the  distribu- 
tion of  her  personal  estate  was  governed  by 
the  law  of  that  state.  Estate  of  Apple,  66 
Cal.  432,  6  Pac.  7.  The  property  was  In  fact 
delivered  to  the  administrator  at  St  Louis, 
and  thenceforward  was  within  tlie  Jurisdic- 
tion of  the  St  Louis  court  No  administra- 
tion was  had  in  this  state;  no  claim  was  made 
on  the  property  by  any  one  In  this  state,  and 
hence  no  question  arises  as  to  any  conflict 
of  jurisdiction.  The  fact  that  the  note  and 
mortgage  were  in  this  state  when  letters  is- 
sued in  St  Louia  is  immaterial. 

2.  The  writing  sig^ned  by  Bridget  does  not 
on  its  face,  Import  a  gift  to  defendant  of  the 
sum  evidenced  by  the  note  and  mortgage,  or 
an  intention  to  forgive  the  debt  "A  gift  is 
a  transfer  of  personal  property,  made  volun- 
tarily and  without  consideration."  Civ.  Code, 
{  1146.  To  constitute  a  transfer,  the  writ- 
ing should  contain  words  apt  to  effect  a 
transfer,  or  show  an  intention  to  transfer. 
In  the  paper  before  us  Bridget  did  no  more 
than  to  say  ttiat,  as  she  was  about  to  go  to 
St  Louis,  she  did  not  wish,  In  her  absence, 
that  Mrs.  Maude  should  be  asked  for  the 
money  she  had  borrowed,  or  the  Interest 
Before  It  could  be  held  that  this  language 
effected  a  transfer,  something  more  must  be 
shown  than  the  paper  writing  Itself.  Defend- 
ant undertook  to  do  this  by  evidence  which 
was  admitted  witliout  objection  by  plaintiffs. 
Mrs.  Ward,  a  witness  to  the  signature  of 
Bridget,  and  sister  ot  defendant,   testified 
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that  defendant  wrote  the  body  of  the  paper, 
and,  when  asked  to  state  what  directions 
Bridget  gave  defendant  before  writing 'It, 
rolled,  "She  told  her  to  write  she  was  not 
to  be  asked  for  the  principal  or  interest." 
There  was  evidence  that  Bridget  had  said 
on  several  occasions  that  she  intended  that 
defendant  should  have  her  money,  and  that 
she  did  not  Intend  to  do  anything  more  for 
her  brothers.  Defendant,  as  did  other  wit- 
nesses, testified  that  Bridget  was  very  strong- 
ly attached  to  her.  Speaking  of  the  loan, 
witness  explained  that  Bridget  wanted  her 
to  take  her  money,  which  was  then  in  a  St. 
Louis  bank.  It  was  sent  for,  and  loaned  to 
defendant  on  the  date  of  the  note  and  mort- 
gage. Witness  testified  that  Bridget  often 
spoke  of  this  money  as  belonging  to  witness, 
as  she  had  paid  It  to  Bridget  originally.  The 
witness  was  asked  particularly  as  to  what 
occurred  when  the  paper  was  signed  by 
Bridget  After  relating  the  circumstances 
which  brought  the  matter  up,  witness  testi- 
fied: "I  said,  'I  am  not  worried  about  that, 
but  what  troubles  me  Is  I  don't  want  to  be 
worried  and  bothered  about  that  interest  if 
it  should  fall  due  before  you  come  back.' 
She  said,  'You  must  not  be  bothered.'  I  said, 
'It  la  in  the  bank  to  be  collected,'  and  she 
said,  'Go  down  to  the  bank  and  get  it  out' 
This  conversation  took  place  that  afternoon 
after  we  had  gone  home.  It  was  raining 
very  hard.  It  was  time  the  bank  was  closed. 
I  supposed  it  was  closed  by  that  time. 
'Well.'  she  said.  'I  will  give  you  a  paper  about 
It.'  She  said,  'Tou  sit  right  down  to  the  desk, 
and  you  write  this  yourself;  yon  are  not  to 
be  bothered  about  it'  She  said,  1  got  it 
from  you,  and  it  Is  yours.'  She  told  me  to 
write  that  I  sat  down.  She  said,  'You  are 
not  to  be  bothered  about  any  of  It;  not  to 
ask  yon  for  the  interest  or  anything  else.' 
So  I  sat  down,  and  wrote  a  paper  I  thought 
covered  It  I  am  not  very  good  at  business 
writing,  I  must  say.  It  never  entered  my 
bead  that  she  would  die,  but  I  Just  wrote 
-what  I  thought  she  meant  I  wrote  it  under 
her  instructions,  and  then  took  her  to  the 
depot"  Witness  Abbott,  cashier  of  the  Riv- 
erside Savings  ft  Loan  Association,  testified 
that  Bridget  opened  an  account  In  his  bank 
June  6, 1883,  and  made  several  deposits;  that 
she  came  to  the  bank  on  December  21,  1893 
(the  day  she  left  for  St  Louis),  and  got  some 
money,  and  his  impression  was  that  she  left 
the  assignment  of  the  note  and  mortgage 
with  him  at  that  time;  and  she  told  him  she 
was  going  away,  and  he  advised  her  to  have 
the  assignment  recorded;  that  she  had  not 
recorded  it  because  some  one  had  a  claim 
against  her  for  $20,  which  she  said  she  did 
not  owe,  and  that  Mrs.  Maude  had  advised 
her  not  to  record  the  assignment  Witness 
afterwards,  on  December  29,  1893,  had  It  re- 
c<»rded,  and  later,  upon  an  order  of  the  pro- 
bate court  of  St.  Louis,  tamed  over  the  note 
and  mortgage  and  assignment  and  Bridget's 


balance  on  acconnt  We  cannot  see  that  this 
evidence  leads  necessarily  to  the  conclusion 
claimed  for  it  by  defendant  Defendant 
wrote  the  patter  signed  by  Bridget;  and  we 
think  the  court  was  warranted  In  holding 
that  its  purpose  was  not  enlarged  beyond  its 
terms  by  any  attendant  or  preceding  circum- 
stances. It  must  be  presumed  that  defend- 
ant used  as  strong  and  expressive  language 
as  she  was  authorized  to  use,  for  she  drew 
the  paper  herself  In  her  own  interest  In- 
deed, she  testified  that  she  wrote  a  paper 
which  she  thought  covered  Bridget's  wish. 
Something  more  definite  could  have  been  said 
than  was  said  if  there  was  a  mutual  under- 
standing that  Bridget  was  surrendering  con- 
trol and  ownership  of  these  evidences  of  in- 
debtedness. Mr.  Abbott,  speaking  of  the  day 
Bridget  left  for  St  Louis,  testified  that  she 
came  to  the  bank.  He  testified:  "I  am  sure 
it  was  at  that  time  that  I  had  a  talk  with 
her  about  recording  the  assignment  I  saw 
it  at  that  time.  It  is  possible  that  I  had 
those  papers  there  for  safe-keeping  for  some 
time,  but  I  don't  think  it  probable.  My  im- 
pression Is  that  it  was  the  day  she  came  in. 
Mrs.  Maude  was  not  with  her  at  the  time 
she  came  in  to  get  the  money.  In  fact,  if 
my  memory  serves  me  right,  she  told  me  Mrs. 
Maude  hadn't  any  knowledge  that  she  was 
bringing  it  In;  she  didn't  want  her  to  bring 
it  in."  If  Bridget  had  wished  to  give  these 
evidences  of  indebtedness  to  Mrs.  Maude  on 
that  day,  or  to  forgive  her  the  debt,  she 
would  most  likely  have  taken  those  papers  to 
her,  and  not  left  them  In  the  bank.  What- 
ever disposition  Bridget  Intended  ultimately 
to  make  of  her  claim  upon  Mrs.  Mande,  we 
cannot  say  that  the  evidence  without  conflict 
shows  that  she  intended,  or  that  Mrs.  Mande 
then  thought  she  Intended,  to  sign  a  paper 
the  effect  of  whldi  was  to  transfer  the  note 
and  mortgage,  or  to  operate  as  a  forgiveness 
of  the  debt  evidenced  by  them. 

Referring  to  sections  1146  and  1147,  Civ. 
Code,  relating  to  gifts,  it  was  said  in  Knight 
V.  Tripp,  121  Cal.  674,  M  Pac.  267:  "There 
can  be  no  gift  without  an  intention  to  give 
and  a  delivery,  either  actual  or  constructive, 
of  the  thing  given.  There  must  be  both  a 
pnrpose  to  give  and  the  execution  of  this 
purpose.  The  pnrpose  must  be  expressed 
either  orally  or  In  writing,  and  it  must  be  ex- 
ecuted by  the  actual  delivery  to  the  donee  of 
the  thing  given,  or  of  the  means  of  getting 
possession  and  enjoyment  thereof.  It  Is  the 
fact  of  delivery  that  converts  the  unexecuted 
and  revocable  purpose  into  an  executed  and 
complete  gift"  In  Pullen  v.  Placer  County 
Bank,  138  Cal.  169,  66  Pac.  740,  71  Pac.  83, 
94  Am.  St  Rep.  19,  It  was  said:  "A  gift 
vests  the  donee  with  the  absolute  property 
in  the  thing  given,  and  It  la  no  longer  sub- 
ject to  the  control  of  the  donor.  If,  on  the 
other  hand,  the  thing  given  remains  nndcr 
the  control  of  the  donor,  or  (except  in  tl)« 
case  of  a  gift  causa  mortis)  la  subject  to  hlv 
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revocation,  his  gift  ia  not  complete.  There  is 
no  difference,  however,  In  this  particular  be- 
tween a  gift  inter  vires,  and  a  gift  causa 
mortis.  In  either  case  it  is  not  complete  un- 
less there  is  either  an  actual  or  symbolic  de- 
livery to  the  donee  of  the  thing  to  be  given." 
In  the  case  last  cited  a  father  intended  to 
give  his  son  money  that  was  in  bank,  and 
gave  the  son  a  check  for  the  amount.  The 
father  died  before  the  check  was  presented, 
and  it  was  held  that  the  check  was  not  a 
symbolic  delivery,  but  was  revocable  by  the 
father,  and  that  his  death  worked  a  revoca- 
tion. Said  the  court:  "By  the  failure  of  the 
son  to  present  the  check  there  was  no  de- 
livery of  the  money  during  the  lifetime  of  the 
father,  and  the  gift  was,  therefore,  not  com- 
plete." If  we  could  look  to  the  paper  signed 
by  Bridget  as  evidence  of  an  Intended  trans- 
fer, Mrs.  Maude  failed  to  demand  possession 
of  the  note  and  mortgage  until  after  Bridget 
died.  Indeed,  she  never  has  demanded  or  ob- 
tained their  possession,  so  far  as  appears. 
She  relies  apparently  on  the  paper  as  having 
effected  a  present  transfer,  which,  we  think, 
cannot  be  maintained.  Bridget's  declarations 
on  previous  occasions  to  Mrs.  Maude,  "The 
money  is  yours;"  and  again,  "Take  the  mon- 
ey and  go  (to  Europe);  it  is  yours;"  her 
statement  to  witness  Ward  "that  she  had 
made  up  her  mind  that  Mrs.  Maude  and 
Leesy,"  as  she  called  him,  "should  have  her 
money" — ^at  best  were  expressions  of  Brid- 
get's then  mental  attitude  towards  Mrs. 
Maude,  but  no  step  was  taken  to  carry  out 
her  apparent  willingness  to  give  Mrs.  Maude 
her  money.  Prior  to  her  death  Bridget  never 
tor  a  moment  surrendered  control  of  her 
property,  and  but  a  few  hours  before  she 
left  for  St.  Louis  she  gave  Instructions  con- 
cerning her  property  to  the  bank  having  cus- 
tody of  it.  Upon  no  principle  of  law  can  we 
see  how  the  trial  court  could  have  reached  a 
conclusion  favorable  to  defendant's  conten- 
tion. 

3.  The  court  found  that  the  note  was  whol- 
ly unpaid.  It  is  claimed  that  the  evidence 
shows  without  conflict  that  one  year's  Interest 
was  fully  paid,  and  that  defendant  paid  $60 
at  one  time  as  interest.  Defendant  testified 
that  she  made  two  payments  on  account  of 
interest,  but  did  not  know  whether  she  paid 
more  than  oae  year's  Interest;  that  she  paid 
$C0  the  last  time,  about  two  months  before 
Bridget  gave  her  the  paper.  It  was  her  "im- 
pression" that  it  "paid  the  interest  np  to 
about  that  time."  She  had  no  receipts,  and 
the  payments  were  not  indorsed  on  the  note. 
She  did  not  remember  when  she  made  the 
first  payment  on  the  interest,  or  the  amount. 
There  was  no  corroborative  evidence  of  these 
alleged  payments.  The  possession  of  the 
note  without  indorsement  raised  the  presump- 
tion that  no  payment  had  been  made  on  it. 
We  cannot  say  that  the  court  erred  In  hold- 
ing the  unsupported  testimony  of  defendant 
coming  from  an  interested  witness  to  be  too 


weak  and  unreliable  to  overcome  this  pre- 
sumption.   Sarraille  v.  Calmon,  142  CaL  651, 
76  Pac.  497. 
It  is  advised  that  the  order  be  affirmed. 

We  concur:    COOPEB,  C;  HARBISON,  C 

For  the  reasons  given  in  the  foregoing  opin- 
ion, the  order  appealed  from  is  affirmed: 
SHAW,  J.;  ANGELLOTTI,  J.;  VAN  Di'KE, 
J. 


144  CaL  M 

PEOPLE  V.  ALLEN.     (Cr.   1,139.) 
(Supreme  Court  of  California.     Aug.  1,  1901) 

CBIUTNAL    LAW— APPEAI,— PBESCMPTIOJJS— 
TIME    OF   OrFENSB— INSTBUCTIONS. 

1.  In  support  of  an  instruction  assuming  a 
fact,  it  will,  in  the  absence  of  the  evidence,  lie 
presumed  the  fact  stood  as  undisputed  or  ad- 
mitted. 

2.  Where  the  state  on  a  prosecution,  after 
giving  evidence  of  several  acts  occurring  at  dif- 
ferent times,  selects  one  of  them,  descril)ed  by 
reference  not  to  time,  bnt  to  other  things  hap- 
pening at  the  same  time,  as  the  crime  for  which 
defendant  is  being  prosecuted,  it  is  proper  to 
instruct  that  the  prosecution  had  made  out  it> 
case  if  it  established  the  crime  so  described  aa 
having  been  ^rpetrated  o:i  any  da;  within 
three  years  prior  to  the  filing  of  the  informa- 
tion. 

3.  It  cannot  be  assumed,  l>ecflnse  the  conrt  in- 
structed the  jury  to  disregard  certain  evidence, 
that  it  committed  error  in  admitting  it 

4.  In  justification  of  a  refusal  to  instruct, 
and  in  the  absence  of  the  evidence,  it  will  be 
presumed  prosecutrix  was  under  the  age  of  con- 
sent. 

Department  2.  Appeal  from  Superior 
Court,  Ventura  County;  Noyes,  Judge. 

Francis  T.  Allen  appeals  from  a  conviction. 
Affirmed. 

W.  E.  Shepherd  and  Blanchard  &  Bowkw, 
for  appellant  U.  S.  Webb,  Atty.  Gen,  and 
C.  N.  Post,  Asst.  Atty.  Gen.,  for  the  People. 

HENSHAW,  J.  Defendant  was  convicted 
of  rape  perpetrated  upon  a  female  under  the 
age  of  consent  He  moved  for  a  new  trial, 
and  his  motion  was  denied.  He  appeals  from 
the  judgment  and  from  the  order  of  the  court 
refusing  his  motion  for  a  new  triaL 

Upon  this  appeal  he  presents  no  statement 
of  the  case  nor  bill  of  exceptions,  but  brings 
up  the  judgment  roll  alone.  None  of  the  evi- 
dence Is  before  us.  His  attack  la  upon  the 
instructions  given  by  the  court  Since  the 
defendant  has  failed  to  present  to  us  the  evi- 
dence bearing  upon  the  instructions.  It  must 
be  presumed,  in  considering  them,  that  tbey 
were  pertinent  to  the  evidence  in  the  case. 
Indeed,  more;  all  reasonable  presumptions  ia 
this  regard  must  be  indulged  to  support  them. 
"All  Intendments  of  the  law  are  in  favor  of 
the  regularity  of  the  judgment  and  proceed- 
ings of  the  court  below,  and  It  is  incumbent 
upon  appellants  to  show  error  afiirmatlTely.'' 
People  T.  Winters,  29  Cal.  658;  People  t.  Gib- 
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Bon.  106  Cal.  458,  39  Pac.  864;  People  y. 
Ebanks,  117  Cal.  665,  49  Pac.  1049,  40  L.  R. 
A.  269. 

We  come  to  tbe  consideration  of  the  in- 
Btructlona  'which  are  attacked,  bearing  In 
mind  the  foregoing  Indisputable  rale. 

1.  Several  acts  of  sexual  Intercourse  hav- 
ing been  testified  to  by  the  prosecutrix,  the 
district  attorney,  on  motion  of  defendant, 
elected  one  such  act  alleged  to  have  occurred 
at  what  was  known  as  the  "Blue  House"  at 
the  time  when  it  was  alleged  tbe  drawers  or 
"panties"  of  the  prosecutrix  were  thrown  out 
of  a  window.  The  court,  in  this  regard.  In- 
structed the  jury  as  follows:  "Tbe  crime 
alleged  against  the  defendant,  and  tbe  one 
the  people  have  selected  as  the  one  they  In- 
tend to  prove,  is  that  the  defendant,  in  tbe 
house  designated  as  the  'Blue  House,'  in  the 
city  of  Santa  Paula,  county  of  Ventura,  state 
of  California,  at  the  time  the  drawers  or 
'panties'  of  the  witness,  Drusilla  Larsen, 
-were  alleged  to  have  been  thrown  through 
the  window,  did  willfully,  unlawfully,  and 
feloniously  have  sexual  intercourse  with  said 
Drusilla  Larsen,  a  female,  the  said  Drusilla 
Larsen  being  then  and  there  under  the 
age  of  sixteen  years,  and  the  said  Drusilla 
Larsen  not  being  then  and  there  the  wife  of 
the  defendant.  Now,  the  exact  date  of  this 
occurrence  is  not  necessary,  so  long  as  tbe 
occurrence  happened  within  three  years  prior 
to  tbe  filing  of  tbe  information  in  this  case. 
By  this  I  mean  that  the  people  are  not  obli- 
Sed  to  prove  that  the  crime  was  committed 
exactly  on  the  10th  day  of  September,  1903, 
bat  that  tbey  can  prove  tbe  crime  to  have 
been  committed  at  any  time  within  three 
years  prior  to  the  filing  of  tbe  information,  so 
long  as  they  prove  tbe  crime  to  be  tbe  crime 
that  is  alleged  to  have  been  committed  by  the 
defendant  at  tbe  house  designated  as  the 
'Blue  House,'  in  tbe  city  of  Santa  Paula, 
connty  of  Ventura,  state  of  California,  and 
at  tbe  time  when  tbe  drawers  or  'panties'  of 
DmsiUa  Larsen  were  alleged  to  have  been 
tbrown  through  the  window.  This  la  tbe 
crime  tbe  people  have  selected  as  tbe  one 
alleged  in  tbe  information,  and  this  la  the 
crime  you  are  to  find  the  defendant  either 
guilty  or  not  guilty  of,  in  case  you  should 
agree  upon  a  verdict."  Objections  are  urged 
against  this  instruction,  first,  that  it  assumes 
the  fact  that  tbe  drawers  of  the  prosecutrix 
were  thrown  through  the  window,  and,  sec- 
ond, that  it  was  error  to  charge  the  jury  that 
It  was  not  necessary  for  the  prosecution  to 
show  that  tbe  crime,  if  committed,  was  com- 
mitted upon  the  10th  day  of  September.  As 
to  tbe  first  of  these  propositions,  it  will  be  as- 
sumed, in  tbe  absence  of  evidence,  and  to 
support  the  Instruction,  that  It  stood  as  an 
undisputed  or  admitted  fact  that  the  girl's 
drawers  were  thrown  from  a  window  of  tbe 
"Blue  House."  "An  Instruction  which  as- 
sumes a  fact  as  proved  will  not  warrant  a 
reversal  if  tbe  fact  is  admitted,  or  there  is  no 


shadow  of  conflict  of  evidence  with  respect 
to  it"  People  V.  Messersmlth,  61  Cal.  249; 
People  V.  Phillips,  70  Cal.  61,  11  Pac.  493; 
People  T.  Lee  Sare  Bo,  72  Cal.  623,  14  Pac. 
310;  People  v.  Putnam,  129  Oal.  263,  61  Pac. 
961.  As  to  tbe  second  contention,  it  is  suf- 
ficient to  say  that,  tbe  particular  act  having 
been  selected  by  reference  to  circumstances 
rather  than  to  date,  it  was  proper  for  tbe 
court  to  Instruct  the  Jury,  as  it  did,  tliat  the 
prosecution  had  made  out  its  case  If  it  es- 
tablished the  crime  according  to  tbe  circum- 
stances as  having  been  perpetrated  upon  any 
day  within  three  years  prior  to  the  filing  of 
tbe  information.  People  v.  Sheldon,  68  Cal. 
437,  9  Pac.  457. 

2.  The  court  refosed  to  give  an  instruction 
to  tbe  effect  that  the  Jury  might  convict  of 
the  crime  charged,  or  of  the  lesser  crime  of 
assault  with  intent  to  commit  rape,  and  Jus- 
tified Its  refusal  by  stating  that  tbe  case  was 
not  a  case  of  force  or  assault.  In  support  of 
tbe  ruling  it  will  be  assumed,  in  the  absence 
of  the  evidence,  that  tbe  proposed  instruc- 
tion was  properly  rejected,  and  tbat  this 
case  stood  like  tbat  of  People  ▼.  Castro,  133 
Cal.  13,  65  Pac.  13,  where  this  court  said 
tbat  upon  the  evidence  a  verdict  of  guilty 
or  not  guilty  was  the  only  verdict  which 
could  properly  be  rendered  In  the  case. 

8.  Complaint  Is  made  of  a  modification  of 
an  Instruction  made  by  the  court  in  striking 
out  a  declaration  to  the  effect  tbat  the  proof 
must  establish  that  the  crime  was  commit- 
ted on  the  10th  day  of  September,  1003,  but, 
for  tbe  reasons  given  under  paragraph  1  fore- 
going, it  was  proper  for  the  court  so  to  have 
modified  tbe  instractlon. 

4.  Tbe  court  refused  to  give  an  instruction 
upon  tbe  subject  of  corroborative  evidence 
which  "admonished  the  jury  of  the  danger 
of  a  conviction  on  such  uncorroborated  evi- 
dence," etc.  Tbe  refusal  was  justified  in  tbe 
first  place,  because  the  instruction  was  argu- 
mentative and  in  the  nature  of  a  special  plea, 
and,  in  the  second  place.  Justified  (in  the  ab- 
sence of  tbe  evidence)  upon  the  ruling  of  tbe 
court  that  it  was  not  applicable  to  the  facts. 

6.  Tbe  court  instructed  the  jury  as  fol- 
lows: "Ton  are  not,  under  any  circumstan- 
ces, to  take  into  consideration  tbe  testimony 
concerning  the  fact  of  sexual  intercourse  de- 
fendant is  alleged  to  have  had  with  other 
little  girls,  or  any  one.  This,  remember,  gen- 
tlemen, you  are  not  to  consider,  and  you  are 
therefore  to  wholly  disregard  it."  It  is  said 
tbat  this  was  an  attempt  "to  cure  a  gross  er- 
ror made  in  admitting,  under  objection  of 
defendant,  testimony  as  to  tbe  alleged  fact 
tbat  defendant  had  intercourse  with  other 
Uttlo  girls."  But,  again,  we  repeat,  as  tbe 
evidence  is  not  before  us,  this  statement  from 
appellant's  brief  cannot  be  accepted.  To  tbe 
contrary,  the  rule  applicable  to  this  Instruc- 
tion, under  these  circumstances,  is  that  ex- 
pressed in  People  V.  Olson,  80  Cal.  123,  22 
Pac  125,  where  it  is  said:    "Counsel  for  ap- 
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pellants  contend  that  certain  CTidenc*  was 
improperly  admitted,  and  claim  that  we  can 
consider  tbe  action  of  the  court  In  overruling 
ttaelr  objection  thereto,  in  the  atwence  of 
the  evidence,  because  It  appears  from  the  In- 
structions of  the  court  that  the  Jury  were 
Instmcted  not  to  consider  the  same.  But  the 
fact  that  the  court,  in  effect,  acknowledged 
Its  error  In  admitting  the  testimony  by  thus 
Instractlng  the  Jury,  cannot  Justify  a  reversal 
of  the  case.  Bo  far  as  we  know,  the  court 
below  may  have  been  right  in  its  first  ruling, 
and  wrong  In  directing  the  Jury  not  to  coo- 
sidor  the  eTldence." 

6.  It  Is  urged  that  the  court  erred  in  refus- 
ing to  give  an  instruction  to  the  effect  that 
tbe  Jury  should  consider  the  fact  that  the 
prosecuting  witness  made  no  outcry  at  the 
time  of  the  alleged  rape,  and  concealed  the 
fact  for  a  considerable  length  of  time  there- 
after. The  trial  Judge  refused  to  give  the  in- 
stractlon,  as  inapplicable  to  the  facts.  It  will 
be  presumed,  in  Justification  of  the  court's 
refusal,  that  the  rape  was  not  committed  by 
force  or  violence,  but  was  committed  upon  a 
female  aetoally  consenting,  but,  by  reason  of 
bo:  tHider  years,  incapable  of  legal  assent. 

This  disposes  of  all  the  points  raised  by 
appellant  upon  his  appeal,  and  for  the  fore- 
going reasons  the  Judgment  and  order  ap- 
pealed  from  are  affirmed. 


We    concor: 
OAM.J. 


McFARLAin),    J.;    LOBI- 


0U  Cal.  2U) 

PBOPLB  V.  JAM  JOHN.    (Or.  1,087.) 

(Sapmne  Court  of  California.    July  29,  1904.) 

rasjiTBT— cviDXHcs— coifnssioifa. 

1.  In  a  prosecution  for  perjury  in  having  filed 
with  a  Justice  a  complamt  charging  A.  with 
larceny,  evidence  that  a.,  who  was  arrested  and 
brought  before  tbe  justice,  was  the  same  person 
as  A.,  and  was  the  person  whom  defendant  in- 
tended to  charge,  was  admissible. 

2.  The  rule  that  statements  of  gnilt  are  in- 
admissible without  preliminary  evidence  that 
they  were  voluntary  applies  only  to  confessions, 
and  does  not  forbid  proof  of  other  adminions 
of  defendant,  though  they  may  tend  to  prove 
him  guilty. 

8.  In  a  prosecution  for  perjury  In  diarging 
another  with  larceny  in  a  complaint  filed  with 
a  Justice,  the  stenographer  at  the  examination  of 
the  person  charged  testified  to  the  statement  of 
defendant  as  to  the  identity  of  the  person  ex- 
amined with  the  party  charged,  and  that  after- 
wards an  interpreter  was  called  in,  and  tbe 
examination  continued  through  him.  Held,  that 
the  court  properly  refused  to  permit  defendant 
to  examine  the  witness  as  to  what  was  said 
through  tbe  interpreter. 

Commissioners'  Decision,  Department  1. 
Appeal  from  Superior  Court  Santa  Clara 
County;  W.  G.  Lorigan,  Judge. 

Jan  John  was  convicted  of  perjury,  and  ap- 
peals.   Affirmed. 

S 1.  See  Crimtnsl  Law.  voL  H,  Csot.  Dig.  |  OV 


Loula  P.  Boardman,  George  F.  Carroll,  and 
G.  A.  Whltehtarst,  for  appellant  U.  S.  Webb, 
Atty.  Gen.,  Geo.  A.  Sturtevant  Dep.  Atty. 
Gen.,  and  Jas.  H.  Campbell,  Diat  Atty.,  for 
the  People. 

SMITH,  O.  Tbe  defendant  was  charged 
with  the  crime  of  perjury,  and  ctmvlcted. 
The  appeal  is  from  the  Judgment  and  from 
orders  denying  motions  for  new  trial  and  In 
arrest  of  Judgment  The  crime  Is  alleged  to 
have  been  committed  by  the  defendant  In 
making  and  verlfjring  an  affidavit  or  com- 
plaint before  a  Justice  of  the  peace  charging 
one  Lai  EEa  with  larceny  alleged  to  have  been 
committed  on  or  about  December  10,  1900, 
at  the  county  of  Santa  Clara.  It  appears 
from  the  evidence  of  several  witnesses  that 
under  tha  warrant  Issued  on  this  complaint 
a  woman,  named  Yet  Gum,  or  Gam,  living 
In  Stockton,  was  arrested,  and  on  being 
brought  for  examination  before  the  Justice  of 
the  peace  was  Identified  by  the  defendant  as 
the  party  charged;  and  there  was  evidence 
not  only  that  she  did  not  commit  the  larceny 
charged,  but  that  she  was,  at  tbe  date  al- 
leged, at  her  residence  In  Stockton,  wber« 
she  was  confined  by  Illness.  There  was  evi- 
dence on  the  part  of  defendant  that  there  waa 
a  woman  of  the  name  Lai  Ha,  and  that  she 
was  in  San  Jose  on  January  10,  1900,  but 
there  was  no  proof  connecting  her  with  tbe 
charge,  or  that  the  defendant  knew  of  her. 
The  points  urged  by  tbe  appellant  are:  (1) 
That  the  evidence  as  to  the  identity  of  Tst 
Gum  with  the  person  charged  in  the  com- 
plaint was  Inadmissible;  (2)  that  evidence  of 
tbe  defendant's  statement  at  her  prellmlnaiy 
examination  as  to  her  identity  was  erroneous- 
ly admitted;  &)  that  the  court  erred  in  sns- 
talnlng  tbe  objections  of  tbe  prosecution  to 
the  offer  of  tbe  defendant  to  prove  by  the 
stenographer  employed  at  the  examination 
of  Yet  Gum  the  testimony  given  by  the  de- 
fendant through  an  Interpreter;  also  (4)  in 
admitting  tbe  testimony  of  the  witness  Ro*- 
enthal  as  to  a  conversation  with  defendant; 
also  (5)  In  admitting  the  testimony  of  the 
witness  Walker  as  to  another  conversation 
with  him;  and  (6)  that  the  evidence  was  In- 
sufficient to  sustain  the  verdict 

Tbe  first  and  last  points  may  be  considered 
together.  The  evidence  of  the  identity  of 
Yet  Gum  as  the  person  charged  In  the  com- 
plaint was  ample,  if  admissible,  to  prove 
that  she  was  the  person  tbe  defendant  intend- 
ed to  charge,  and  In  fact  did  charge,  with 
tbe  crime  alleged;  and  as  to  the  question  at 
admissibility,  that  we  think,  must  be  answv- 
ed  In  the  affirmative.  The  effect  of  the  com- 
plaint is  to  be  determined  by  the  Intention  of 
the  party  making  it  as  disclosed  by  its  lan- 
guage and  competent  explanatory  circum- 
stances; and,  the  intention  being  dear,  the 
misnomer  of  the  party,  referred  to,  or  other 
misuse  of  words,  is  Immaterial.  This  evi- 
dence^ coupled  with  the  proofs  that  Y^  Gum 
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«raa  not  and  eonid  not  tasTa  I>««b  galltr  of  the 
crime  charged,  was  laffldent,  wltb  otber  evi- 
dence In  the  eaae,  to  anataln  the  verdict 
And  aa  there  were  aeveral  wltnesaea  to  tlie 
facts  estabUabinc  the  falsltr  of  the  charge, 
the  reqnirementa  of  aectlon  1988  of  the  Code 
of  CItU  Procednre  were  complied  with. 

The  aecond  point  more  apeciflcally  stated, 
is  that  the  statements  of  the  defendant  made 
in  his  testimony  at  the  preUmlnaiy  examina- 
tion of  Yet  Gum,  were  Inadmissible  without 
preliminary  evidence  that  they  were  volun- 
tary. But  this  rule  applies  only  to  confes- 
sions of  guilt  and  does  not  forbid  proof  of 
other  admisaions  of  the  defendant  though 
these,  taken  In  connection  with  other  proofs, 
may  tend  to  prove  him  guilty.  People  v.  Am- 
merman,  118  Cal.  32,  BO  Pac.  15,  and  cases 
cited. 

With  regard  to  the  third  point  It  appears 
that  the  stenographer  at  the  examination  of 
Tet  Gum  testified  to  the  statement  of  the  de- 
fendant as  to  the  identity  of  Tet  Gum  with 
the  party  charged,  and  that  afterwards  an 
Interpreter  was  called  In,  and  the  examina- 
tion continued  through  him.  It  Is  claimed 
that  thereupon  the  defendant  proposed  to  ex- 
amine the  witness  as  to  what  was  said  by 
the  defendant  through  the  Interpreter,  but 
was  not  permitted  to  do  so;  which  Is  the  er- 
ror complained  of.  Assuming  this  to  be  as 
claimed,  the  ruling  was  proper,  for  It  was 
held  on  the  former  appeal  In  this  case  that 
anch  evidence  was  inadmissible.  People  t. 
Jan  John,  137  CaL  220,  eo  Pac.  1063. 

As  to  the  remaining  points,  the  testimony 
of  the  witnesses  Bosenthal  and  Walker  was, 
we  think,  admissible. 

We  advise  that  the  judgment  and  orders 
appealed  from  be  affirmed. 

We  concur:    GRAT,  0.;  HARBISON,  O. 

For  the  reasons  given  In  the  foregoing 
opinion,  the  Judgment  and  orders  appealed 
from  are  affirmed:  VAN  DYEB,  J.;  SHAW, 
J.;  ANGBLLOTTI,  J. 


(M4  am.  m) 

THOMPSON  V.  BOARD  OF  TRUSTBBS  OF 

CITY  OF  ALAMEDA  et  aL    (8.  P.  8,T6a) 
(Supreme  Court  of  California.    July  29,  1904.) 

OrnES  —  OBDIRANCES  —  TEICPOBABT    DIVISTIHa 
TBUSTEES   or  POWER — BULE   Or  FBOCEDUKC. 

1.  The  board  of  trustees  of  a  dty  may  not 
by  ordinance  or  otherwise,  divest  Uself  for  any 
length  of  time  of  iMislatlve  and  discretionary 
powers  vested  in  It  by  the  general  law. 

2.  An  ordinance  providing  that  on  petition  of 
10  per  cent  of  the  voters  of  the  city  the  board 
of  trnstees  "shall"  submit  to  the  voters  such 
proposition  of  local  public  interest  as  may  be 
specified  in  the  petition,  is  a  mere  rule  of  pro- 
cedure for  the  guidance  of  the  board,  to  be  ob- 
served or  disregarded  by  it,  in  its  discretion. 

T  1.  Sm  HuBlelpal  CorporaUsaih  veL  M,  Ceat.  Dig. 


OommlsBloaers'  DecMoo.  Departeeat  1. 
An>eal  from  Superior  Court  Alameda  Ooii»- 
ty;  W.  BL  Greene,  Judge. 

Suit  by  H.  A.  Thompson  against  the  board 
of  trustees  of  the  dty  of  Alameda  and  others. 
Judgment  for  defendants.  Plaintiff  appeals, 
j^ffirmeda 

Thomas  K.  Kase,  for  appellant  M.  W. 
Simpson,  for  respondents. 

SMITH,  O.  This  Is  a  suit  for  mandamus 
against  the  board  of  trustees  of  the  dty  of 
Alameda  and  as  trustees  individually.  The 
case  involves  the  effect  of  an  ordinance  of  the 
defendant  board,  and  the  refusal  of  the  board 
to  comply  with  its  terms. 

The  ordinance,  so  far  as  material,  la  as  fol- 
lows: Section  1:  "Whenever  ten  per  cent  «t 
the  legal  voters  of  the  dty  of  Alameda  slmll 
petition  In  writing  therefor,  the  board  of 
trustees  shall  sobmlt  to  said  voters  snch 
proposition  of  local  public  IntmMt  as  may  be 
spedfled  In  said  petition,  said  submission  to 
be  made  for  the  punxiee  of  enabling  the  aald 
voters  to  ezpreas  their  approval  or  disap- 
proval of  tiie  Question  so  to  be  voted  npon, 
and  to  be  made  In  the  form  and  manner  In 
this  ordinance  hweinafter  provided."  Sec- 
tlons  8  and  4  provide  for  the  submlsdoB  of 
the  qneetlon  to  be  voted  on  to  the  voters  at 
"any  general  or  monie^ial  election,"  and  tlM>. 
dntles  of  the  dty  cleric  thereto.  Section  6: 
"The  result  •  •  •  ahall  be  regarded  by 
tbetrusteea  •  •  •  as  advisory  of  the  line 
of  action  of  said  board."  Under  this  ordi- 
nance a  petition  was  filed  with  the  boan}. 
signed  by  600,  or  mwe  than  10  per  oenti„  ^ 
the  legal  voters  of  the  dty,  prsylng  the  board 
to  submit  to  the  voters  at  "a  apedal  elec- 
tion" certain  propoaitiona  therein  spedfled 
"of  local  public  interest"  relating  to  proposed 
railway  franchises  over  (^tain  streets.  Bat 
"the  defendants.  It  is  alleged,  have  neglected 
and  refused,  and  still  neglect  and  refuse^  to 
comply  with  said  petition";  and  It  la  further 
alleged,  in  effect  that  the  board  intends  to 
Ignore  the  itetition  and  the  ordinance,  and  to 
give  the  franchise  to  one  of  certain  railroad 
companies  named  In  the  petition.  The  prayer 
of  the  petition  Is  for  a  mandate  to  the  board 
to  desist  and  refrain  from  granting  the  firan- 
chise  in  question  to  any  corporation,  and  to 
comply  with  the  ordinance.  The  position  of 
the  appellant  is  that  the  ordinance  Is  manda- 
tory, and  that  compliance  with  Ita  provisions 
by  the  board  of  trustees  Is  "a  condition  prece- 
dent to  their  acting  legislatively  in  awarding 
or  refusing  franchises  to  railroad  corpora- 
tlona."  But  if  this  be  the  caae,  the  effect 
of  the  ordinance  would  be.  In  thia  and  other 
cases  where  petitions  may  be  filed,  to  sus- 
pend the  legislative  and  discretionary  powers 
of  the  board.  The  period  of  suspension.  It  Is 
contended  by  respondents  with  apparent  Jua- 
tlce,  would  in  all  cases  be  untU  the  next 
general  or  munlcl^  election;  that  Is  to  nj. 
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for  a  period  that  mlgjit  be  two  years,  and  In 
tbe  present  case  In  fact  la  over  a  year.  This, 
indeed,  la  contested  by  the  appellant's  coun- 
sel, who  claims  that  the  ordinance  provides 
for  special  elections  when  deemed  by  tbe 
board  desirable.  But  we  deem  It  Immaterial 
whether  the  longer  or  the  shorter  period  be 
talcen.  In  either  case  It  is  obvious  that  it 
was  beyond  the  powers  of  the  board  by  ordi- 
nance or  otherwise  to  divest  itself  and  suc- 
ceeding boards,  for  a  longer  or  a  shorter  pe- 
riod, of  powers  vested  In  it  by  the  general 
law  for  the  benefit  of  Its  constituents;  for 
this  would  be  to  repeal  pro  tanto  the  general 
law.  Nor,  if  this  objection  could  be  obviated, 
would  it  have  been  competent  for  the  board 
thus  to  bind  its  successors.  Broom's  Leg. 
Max.  "Leges  posterlores,"  etc.;  Kellogg  v. 
Oshkosh,  14  Wis.  623,  628;  Brlghtman  ▼. 
Kirner,  22  Wis.  54,  68.  But  we  do  not  think 
it  necessary  to  give  to  the  ordinance  such  a 
construction.  Tlte  words,  "the  board  of  trus- 
tees shall  submit  to  said  voters,"  etc.,  are 
not  necessarily  to  be  construed  as  manda- 
tory (Bouvler's  Law  Die.,  "Shall";  Railroad 
Co.  ▼.  Hecht,  96  U.  S.  170,  24  L.  Ed.  423) 
and  in  the  present  case  there  is  no  reason  to 
suppose  that  they  were  so  intended.  It  is 
more  reasonable  to  suppose  that  the  ordi- 
nance was  intended  as  a  mere  rule  of  pro- 
cedure for  the  guidance  of  the  board,  and  as 
such  to  be  observed  or  disregarded  by  the 
board  in  its  discretion,  as  circumstances 
might  require.  Whether,  as  thus  construed, 
it  was  within  the  power  of  the  board  to  en- 
act it,  or  in  other  words,  whether  it  is  in  tbe 
power  of  the  board  to  provide  for  the  sub- 
mission of  questions  of  this  kind  to  the  voters 
of  the  city  a  question  largely  discussed  in  the 
briefs,  it  is  unnecessitry  In  this  case  to  deter- 
mine. 

We  advise  that  the  Judgment  appealed  from 
be  affirmed. 


We  concur:    CHIPMAN,  C,  HABBISON, 


a. 


For  the  reasons  given  in  the  foregoing  opin- 
ion, the  Judgment  appealed  from  Is  afflrmed: 
VAN  DYKE,  J.;  SHAW,  J.;  ANGELLOTTI, 


144  Cal.  t03 

PEOPLE  V.  MAJOINE.    (Cr.  1.140.) 
(Snpreme  Court  of  California.     Aug.  1,  1904.) 

CBIMIRAL    LAW— RRDTRECT    EXAMINATION— DIS- 

CBETION  OK  COUBT — QUESTIONS  OF  DIS- 

TBICT   ATIORNET — HABMLESS  EBBOB. 

1.  Allowing  a  witness,  who  on  his  direct  ex- 
amination has  testified  to  one  conversation  with 
defendant,  to  testify  on  redirect  to  another  con- 


veraation  with  htm,  Is  In  the  discretion  of  the 
court 

2.  Any  Impropriety  In  the  district  attorney's 
asking  defendant  whether  he  had  been  convicted 
of  a  felony  is  harmless,  the  answer  being  in 
the  negative. 

Commissioners'  Decision.  Department  2. 
Appeal  from  Superior  Court,  City  and  Coun- 
ty of  San  Frandsoo;  William  P.  Lawlor, 
Judge. 

Gustave  Majoine  was  convicted  of  bur- 
glary, and  appeals.    Affirmed. 

M.  Walter  Dinkelsplel,  3.  H.  Maunon,  Jr., 
and  BenJ.  I.  Block,  for  appellant.  U.  S. 
Webb,  Atty.  Gen.,  and  J.  C.  Daly,  Dep.  Atty. 
Gen.,  for  the  People. 

SMITH,  C.  The  appeUant,  with  one  Ge- 
rard, was  convicted  of  burglary,  and  ap- 
peals from  the  Judgment,  and  from  an  order 
denying  his  motion  for  a  new  frlal.  The  only 
points  made  by  bis  counsel  are  (1)  miscon- 
duct of  the  district  attorney  on  the  trial,  prej- 
udicial to  tbe  accused;  (2)  that  the  district 
attorney  was  permitted  on  the  trial  to  read 
from  the  testimony  of  a  witness  given  at  tbe 
preliminary  examination  for  the  purpose  of 
refreshing  his  memory;  and  (3)  that  a  wit- 
ness who  had  testified  as  to  a  conversation 
with  the  defendant  Gerard  was  permitted  on 
redirect  examination  to  testify  as  to  another 
conversation. 

These  objections,  with  perhaps  one  excep- 
tion, are  of  a  trivial  character.  As  to  the  last 
point,  the  matter  was  within  the  discretion 
of  the  court  People  v.  Bene,  130  Cal.  165t 
62  Pac.  404.  As  to  the  second,  if  there  was 
error,  there  was  nothing  in  the  passages  read 
to  the  witness  from  his  previous  testimony 
that  could  have  prejudiced  the  accused.  As 
to  the  remaining  iMint,  under  which  there  are 
several  specifications,  we  see  nothing  repre- 
hensible in  the  conduct  of  the  district  atto^ 
ney,  unless  it  was  in  asking  the  defendant, 
when  testifying  as  a  witness  on  his  own  be- 
half, whether  he  had  not  been  convicted  of 
a  felony.  And  as  to  this,  it  is  unnecessary 
to  express  an  opinion,  as  it  is  clear  that  the 
question,  which  was  answered  in  the  nega- 
tive, could  have  done  the  defendant  no  harm. 

We  advise  that  the  Judgment  and  order 
appealed  from  be  affirmed. 

We  concur:  CHIPMAN,  C;  HARBI- 
SON, C. 

For  the  reasons  given  In  the  foregoing 
opinion  the  Judgment  and  order  appealed 
from  are  afflrmed:  McFABLAND,  J.;  HEN- 
SHAW,  J.;  LORIGAN,  J. 

f  t.  8m  Criminal  Law.  voL  U,  Ont.  Die-  i  3130l 
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BOYD  T.  LIEFER.     (L.  A.  1,290.) 
{Supreme  Court  of  California.    Aug.  4,  1904.) 

CONTBACTS— QUISTIONING    IfKANINO  —  UHRXC- 
ES3XBT  FINDINGS— BEJECTION  OV  EVI- 
DENCE—HABICLESS  EBBOB. 

1.  Plaintiff,  having  written  the  contract,  may 
not  question  the  plain  and  obvious  meaning  of 
its  terme. 

2.  A  finding  of  a  tact  stipulated  in  open  court 
is  unnecessary. 

3.  A  finding  as  to  defendant  having  assured 
plaintiff  that  he  was  prepared  and  ready  to 
carry  out  the  agreement  is  unnecessary  where 
it  is  found  that  defendant  did  fully  carry  out 
his  agreement. 

4.  The  court  having  found  that  defendant  fol- 
ly performed  his  contract,  so  that  plaintiff's 
action  to  rescind  it  would  not  lie,  rejection  of 
evidence  to  show  that  plaintiff  was  not  dilatory 
in  commencing  his  action  to  rescind  was  im- 
material. 

Department  2.  Appeal  from  Superior 
Court,  Lob  Angeles  Connty;  N.  P.  Conrey, 
Judge. 

Action  by  W.  S.  Boyd,  8d,  against  Henry 
Liefer.  Judgment  for  defendant  Plalntltt 
appeals.    AfBrmed. 

P.  W.  Dooner,  for  appellant.  Geo.  W.  Ca- 
rey and  A.  O.  Hinckley,  for  respondent 


HENSHAW,  J.  This  action  was  for  re- 
scission. Plaintiff  appeals  from  the  Judg- 
ment and  from  tbe  order  denying  bis  motion 
for  a  new  trial. 

The  facts  found  by  the  court  are  that  upon 
the  land  of  one  Mrs.  H.  A.  Unruh  a  well  bad 
been  dug.  Defendant  Liefer  agreed  by  writ- 
ten contract  with  H.  A.  Unruh,  husband  of 
Mrs.  Vnruh,  to  Install  a  pumping  plant  and 
other  machinery  for  the  development  of  wa- 
ter In  the  well,  and  when  the  same  was  In- 
stalled Unruh  agreed  to  convey  to  Liefer  an 
undivided  one-half  interest  In  the  800  square 
feet  of  land  In  which  the  plant  and  well 
shaft  were  located,  "and  thereafter  the  par- 
ties hereto  shall  be  equal  owners  in  said 
plant  and  ground,  and  any  and  all  water  ob- 
tained shall  be  equally  divided,  each  having 
the  use  of  said  plant  and  water,  one-half  of 
every  month,  and  each  bearing  the  expense 
of  operating  during  such  time."  Plaintiff 
having  actual  knowledge  of  this  contract  and 
of  tbe  existing  condition  of  affairs,  then  en^ 
tered  Into  an  agreement  with  Iiiefer  In  tbe 
words  and  figures  following: 

"To  Whom  it  May  Concern:  Be  it  known 
tbat  for  the  sum  of  Six  Hundred  Dollars 
($600.00)  to  me  In  hand  paid,  receipt  whereof 
is  hereby  acknowledged,  I  hereby  sell  to  W. 
S.  Boyd  3rd,  his  heirs  or  assigns,  a  one  un- 
divided one-quarter  interest  in  and  to  a  cer- 
tain well  of  water  on  land  owned  by  Mrs.  H. 
A.  Unruh,  being  on  Lot  One  (1)  Block  Ninety- 
flye  (05)  of  the  Santa  Anita  Tract.  I  also 
hereby  agree  for  myself,  my  belrs  and  as- 

f  L  8m  Satoppel,  toL  V>,  Cent.  Dig.  i  KM. 


Signs,  to  install  a  good  and  sufficient  pump- 
ing plant  with  all  necessary  pipe  connections, 
engines,  etc,  sufficient  to  raise  tbe  water  to 
a  point  of  height  sufficient  to  irrigate  the 
land  of  said  Boyd.  I  also  hereby  give  said 
Boyd  an  order  on  Mrs.  Unruh  to  deed  to  blm 
direct  said  undivided  quarter  interest  in  and 
to  the  aforementioned  well  Sc  plant 

"In  witness  hereto  I  hereby  sign  my  name 
this  8rd  day  of  September,  1900. 

"Henry  Liefer." 

This  agreement  signed  by  Liefer,  was  ac- 
tnally  drawn  in  the  handwriting  of  tbe  plain- 
tiff. After  the  execution  of  tills  agreement 
and  the  payment  of  the  $000,  plaintiff  dis- 
covered that  the  Unruh  property,  including 
tbe  well,  was  covered  by  an  nnsatlsfied  mort- 
gage. He  contended  for  a  deed  of  bis  quar- 
ter Interest  free  from  tbe  mortgage  incum- 
bcance,  and,  failing  to  secure  It  brought  his 
action  to  rescind.  The  trial  court  found  tbat 
tbe  defendant  had  fully  perfwmed  his  part 
of  the  contract  and  refused  plaintiff  relief. 

The  first  proposition  raised  is  tbat  the  evi- 
dence Is  insufficient  to  support  the  first  find- 
ing to  the  effect  tliat  plaintiff  and  defendant 
entered  Into  a  written  contract  whereby, 
amongst  other  things,  defendant  agreed  "to 
give  plaintiff  an  order  on  said  Mrs.  H.  A. 
Unruh  for  a  deed  to  an  undivided  one-quarter 
interest  in  and  to  the  well  and  plant."  But 
as  this  finding  is  in  words  an  almost  literal 
transcript  from  the  above-quoted  agreement 
of  Liefer,  the  validity  of  which  agreement  is 
In  no  wise  questioned,  it  is  impossible  to  per- 
ceive how  it  can  be  said  tbat  the  finding  is 
not  supported  by  the  evidence.  Plaintiff 
wrote  not  only  this  agreement  but  the  order 
for  a  deed  upon  Mrs.  Unruh,  which  accom- 
panied It  and  under  these  circumstances  he 
can  scarcely  be  beard  to  question  the  plain 
and  obvious  meaning  of  the  language  which 
he  thus  adyisedly  employed. 

It  Is  next  contended  that  tbe  court  failed 
to  find  upon  certain  material  Issues,  one  of 
these  being  the  payment  or  nonpayment  of 
tbe  $600  to  defendant  bat  as  appears  by  tbe 
record,  it  was  etlpnlated  in  open  court  tbat 
the  defendant  did  receive  the  $6(X)  from  the 
plaintiff  at  the  time  of  the  execntion  of  tbe 
contract  and  a  finding,  therefore^  was  un- 
necessary. It  is  next  urged  tbat  tbe  conrt 
failed  to  find  upon  the  allegation  In  tbe  com- 
plaint tbat  tbe  respondent  at  tbe  time  be 
contracted  with  the  appellant  assured  tbe 
appellant  that  he  was  prepared  and  ready  to 
carry  out  bis  agreement  bnt  a  failure  to  find 
upon  the  "assurances"  of  the  defendant  be- 
comes immaterial  in  view  of  tbe  finding  of 
the  court  actually  made  that  the  defendant 
did  fully  carry  out  his  agreement  So  of  tbe 
other  allegations  of  the  failure  of  the  court 
to  find  upon  issues  Joined,  they  are  one  and 
all  Immaterial  in  view  of  the  finding  of  per- 
formance by  tbe  defendant  which  the  coort 
made. 

It  la  finally  Insisted  that  tbe  oonrt  err«d  in 
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sustaining  tn  ottjectlon  to  a  question  pro- 
posed to  appellant  as  a  witness  in  his  own 
behalf  to  this  effect:  "What  representationa, 
if  an7,  did  Mr.  Liefer  make  to  yon  with  re- 
gard to  hl8  ability  to  give  yon  a  deed  during 
all  that  interim?  What  did  he  aay?"  The 
purpose  of  this  question  was  to  show  that 
plaintiff  had  not  been  dilatwy  in  beginning 
his  action  for  a  resclsalon;  but  we  repeat,  as 
the  court  found  tipon  sufficient  evidence  that 
the  defendant  had  fully  performed  his  con- 
tract, and  that,  therefore,  an  action  for  rescis- 
sion could  not  lie,  it  became  immaterial  to 
enter  into  a  consideration  of  the  reasons  lead- 
ing to  any  delay  upon  plaintiff's  part  in  com- 
mencing it 

For  the  foregoing  reasons,  the  Judgment 
and  order  appealed  from  are  affirmed. 


We   concur: 
GAN,  J. 


McFARLAND,   J.;     LORI- 


7  Cal.  Unrep.  188 

PEOPLE  y.  CHIN  TUEN  et  al.    (Cr.  1,126.) 

(Supreme  Court  of  California.    July  26,  1904.) 

CBIlflNAI.  LAW— INSTBUCTIONS— PERPETEA.TOBS. 

1.  Though  Pen.  Code,  i  31.  makes  accomplices 
principals,  the;  are  not  "perpetrators,"  so  that, 
on  a  prosecution  for  robbery  of  two  of  the  five 
penona  present  when  the  crime  was  cummltted, 
a  requested  instraction  that  the  jury  must  be 
satisfied  of  the  identity  of  defendants  as  the 
perpetrators  is  properly  refused,  as  misleading, 
m  Ignoring  the  fact  that  they  may  have  been 
aooomplices. 

Commissioners'  Decision.  Department  1. 
Appeal  from  Superior  Court,  City  and  County 
of  San  Francisco,  Carroll  Cook,  Judge. 

Chin  Yuen  and  Tee  Hung  were  convicted 
of  robbery,  and  appeal.    Affirmed, 

A.  S.  Newbnrgh,  for  appellants.  V.  8. 
Webb,  Atty.  Gen.,  C.  N.  Post,  Asst  Atty.  Gen., 
and  Lewis  F.  Bylngton,  Dlst  Atty,,  for  the 
People. 

SMITH,  O.  The  defendants  were  convict- 
ed of  the  dime  of  robbery,  and  appeal  from 
the  judgment,  and  from  an  order  of  the  contt 
denying  their  motion  for  new  trial. 

The  crime  was  committed  upon  the  person 
and  in  the  room  of  Lai  Sin,  a  Chinese  wo- 
man. The  defendants  were  two  of  five  China- 
men present  when  the  crime  was  committed. 
The  only  point  made  by  the  appellants'  coun- 
sel is  that  the  court  erred  in  refusing  to 
give  the  following  Instruction:  "I  Instruct 
that  in  order  to  justify  a  conviction  of  these 
defendants,  or  either  of  them,  yon  most  be 
satisfied  beyond  a  reasonable  doubt  of  the 
existence  of  every  fact  necessary  to  consti- 
tute the  crime  of  robbery,  and  of  identitv  of 
the  defendants,  or  either  of  them,  a*  the  per- 
petratori  or  perpetmtor.  The  evidence  in  a 
criminal  case  must  satisfy  the  jury  to  a  mor- 
al certainty  and  beyond  a  reasonable  doubt 
— that  is,  must  jentlrely  satisfy  the  Jury  of 


the  guilt  of  the  defendants— before  they  can 
convict  If  the  Jury  are  not  entirely  satis- 
fied, they  should  acquit"  This  InstmctiOD 
was  refused  by  the  court  on  the  ground,  in 
effect  that,  in  the  passage  italicized,  it  ig- 
nored the  fact  that  the  defendants  may  hare 
been  guilty  as  accomplices,  and  was  mislead- 
ing. Otherwise  the  instruction  was  covered 
by  the  charge  of  the  court  The  argument  of 
appellants'  coonM  is  tiiat  by  the  statute  "all 
persons  concerned  in  the  commission  of  a 
crime  •  •  •  whether  they  directly  com- 
mit the  act  OHistltuting  the  offense^  or  aid 
and  alwt  in  its  commission,"  etc,  "•  •  • 
are  principals."  Pen.  Code,  g  31.  And  hence. 
It  is  argued,  "as  a  logical  conclusion,  an  ac- 
complice is  likewise  a  perpetrator."  But  this 
is  contrary  to  the  plain  meaning  of  the  term 
— not  to  the  crime,  but  to  the  act  constitut- 
ing it,  which  is  to  be  understood  as  referring 
to  the  act  constihittng  the  principal  crime. 
Nor  lias  the  meaning  of  tiie  term  been  in 
any  way  affected  by  the  statutory  provision. 
There  was  no  error  in  the  ruling  of  tlie  conrt 
We  advise  that  the  Judgment  and  order  ap- 
pealed from  be  aflirmed. 

We  concur:    HARBISON,  a:  GBAT,  C 

VAN  DYKE,  J.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  and  or- 
der appealed  from  are  affirmed. 

ANGELLOTTI,  J.  I  concur  in  the  Judg- 
ment In  my  opinion,  the  requested  instruc- 
tion discussed  In  the  opinion  was  substantial- 
ly covered  by  the  charge  of  the  court 

SHAW,  J.  I  concur  with  ANGELLOTTI. 
J.,  and  I  also  consider  the  instruction  liable 
to  mislead  the  Jury,  though  not  technically 
Incorrect 


U4CaL3ft 
MCLLBR  ▼.  PALMER  «t  al.  (L.  A.  1,292.) 
(Supreme  Court  of  California.    Aug.  2,  ISOi.) 

BAiE   OF  BEAI,  ESTATE— DEFECTIVE  TITLB— lOS- 

BEPBESBNTATIONS — RIGHT  TO   BESCIND 

— WAIVBB. 

1.  Defendants  having  sold  land  to  plaintiff 
on  the  false  representation  that  they  had  a  good 
marketable  title,  and  he  having,  as  soon  as  he 
discovered  its  defective  condition,  rescinded, 
and  offered  to  reconvey,  and  they  not  having 
cured  or  offered  to  cure  the  defect  till  long  aft- 
er action  was  bronght  by  him,  he  is  entitled  to 
recover  the  part  of  the  porchase  money  paid, 
though  he  might  have  cured  the  detect  by 
making  proofs  and  complying  with  rules  laid 
down  oy  the  Secretary  of  floe  Interior,  pur- 
suant to  the  act  of  Congress  forfeiting  to  Uie 
United  States  this  and  other  land,  bat  provid- 
ing that  on  a  showing  pursuant  to  such  roles 
of  a  l)ona  fide  purchase  patent  should  issue  to 
such  purchaser  or  his  aasigns. 

2.  A  purchaser  of  land  does  not  walv*  a  de- 
fect in  the  title,  and  so  lose  his  right  to  re- 
scind, because  of  a  false  representation  that 
the  title  was  good,  betaoae  th«  title  inauimno» 
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conpanT  t»  wUch  he  applied  for  ft  policy,  ftnd 
to  which  he  aent  the  deed  on  Its  reqneating  ft 
correct  description  of  the  land,  put  It  on  rec- 
ord, he  having  obtained  it  from  a  mntual 
friend  to  whom  defendants  sent  it,  with  instruc- 
tiona  to  let  him  examine  it,  and  he  having, 
on  sending  It  to  the  companj,  told  it  to  pro- 
ceed with  the  ezamination,  and  to  draw  on 
him  for  the  balance  of  the  purchase  price  as 
soon  as  the  title  should  be  found  clear  and 
marketable. 

Commlsslonera'  Dedslon.  Department  2. 
Appeal  from  Superior  Court,  Loa  Angeles 
County;  Waldo  M.  York,  Judge. 

Action  by  Fr.  Otto  Muller  against  Truman 
0.  Palmer  and  another.  Judgment  for  de- 
fendants.   Plaintiff  appeals.    Berersed. 

Henry  O.  Dillon  and  George  A.  Oorbin,  for 
appelhint  D.  P.  Hatch  and  W.  0.  Petcbmer, 
for  respondents. 

COOPER,  0.  Action  to  recover  $300,  with 
Interest,  paid  to  defendants  on  a  contract  for 
the  sale  of  certain  real  estate,  described  In 
the  complaint  Defendants  had  judgment; 
from  which  plaintiff  has  appealed. 

The  case  was  submitted  upon  an  agreed 
statement  of  tects,  which  shows  that  In  July, 
188^  after  a  personal  Inspection  of  the  prop- 
erty, the  plaintiff  entered  Into  a  written  con- 
tract with  the  defendants,  by  which  plaln- 
tur  agreed  to  purchase,  end  the  defendants 
to  sell  to  him,  the  lands  described  In  the  com- 
plaint for  the  sum  of  $2,026,  of  which  snm 
$300  was  paid  down,  and  the  balance  to  be 
paid  January  1,  X897.  Defendants  Irepresent- 
cd  to  plaintiff  that  they  were  the'  owners  of 
an  absolute  and  Indefeasible  estate  In  fee 
simple  In  the  lands,  and  .that  they  had  a 
good,  perfect,  and  marketable  title,  and 
agreed  to  execute  to  plaintiff  a  bargain  and 
sale  deed  with  a  certificate  guarantying  the 
title.  After  making  the  $800  paymrat,  the 
plaintiff  wrote  to  the  Title  Insurance  &  Trust 
Company  of  Ijoa  Angeles,  asUng  what  the 
charges  would  be  for  a  policy  Insturlng  the 
title  to  the  said  lands.  The  Insurance  com- 
pany replied,  stating  that  its  charge  would 
be  $20,  and  asking  plalntlfl  for  a  correct  de- 
scription of  the  lands.  Plaintiff  answered, 
sending  the  company  a  deed,  which  had  been 
forwarded  by  defendants  to  a  mutual  friend 
In  Philadelphia  (that  being  the  place  of  resi- 
dence of  plaintiff)  with  Instructions  to  pa^ 
mit  the  plaintiff  and  his  attorney  to  examine 
It  and  the  deed  had  been  by  said  mutual 
friend  delivered  to  plaintiff  for  the  purpose  of 
allowing  the  plaintiff  to  examine  It  In  tiie 
letter  sending  the  deed  plaintiff  said  to  the 
company,  "Enclosed  please  find  deed,  and 
proceed  with  the  examination  at  once."  This 
deed  was,  without  authority,  placed  of  record 
by  the  company  In  the  county  where  the 
land  Is  situated.  On  November  12th  plaintiff 
wrote  to  defendants  offering  to  pay  the  bal- 
ance of  $1,725,  if  given  a  discount  of  7  per 
cent  for  the  time  anticipated,  and  In  said 
letter  Informed  defeBdauts  that  be  bad  tor- 
Cal.Rep.  74-77  P.— «9 


waided  flw'  deed  to  tbe  nM  CBmpuqr,  and 
had  Instructed  It  to  draw  upon  him  for  tlie 
said  balance  as  soon  as  the  sasminstion  of 
tbe  title  should  be  completed.  This  offor  was 
accepted  by  defendants.  Plalntlfl  thereupon 
notified  said  company,  and  sent  his  check  for 
$1,72S,  asking  the  company  to  settle  with  d^ 
fendants  as  soon  as  the  title  had  been  exam- 
ined and  found  good.  The  company  after- 
wards made  and  forwarded  to  plaintiff  a  pol- 
icy of  title  insnrance  covering  the  property, 
and  In  the  policy  the  following  language  was 
used:  "The  title  to  said  property  Is  vested  In 
the  said  Fr.  Otto  Muller,  provided  the  action 
of  the  United  States  of  America  v.  Bouthom 
Pacific  R.  R.  Co.  et  al.,  now  pending  on  ap- 
peal to  the  Supreme  Court  of  the  United 
States,  Is  decided  In  favor  of  said  railroad. 

•  •     •     This  company  doea  not  Insure 

•  •  •  against  any  of  the  following:  •  •  • 
The  right  of  the  United  States  of  America, 
by  reason  of  a  decision  of  the  United  States 
Circuit  Court  at  Los  Angelea,  In  case  No.  184 
of  said  court  which  was  a  aiUt  brought  by 
the  United  States  of  America  v.  The  South- 
ern Padfie  B.  B.  Co.  et  al.,  on  May  17th,  1880, 
under  the  act  of  forf  ^tnre  of  July  6th,  1886t 
to  cancel  the  United  States  patent  Issued  to 
said  railroad  company  March  28th,  1874;  for 
this  and  other  lands  lying  within  and  form- 
ing part  of  the  overlapping  grants  of  the 
Atlantic  and  Padflc  Railroad  Co.,  and  the 
Sonthern  Padflc  B.  B.  Company.  Bald  ded- 
slon  as  rendered  July  18th,  1884^  was  adverse 
to  said  railroad  company,  and  canceled  said 
patent  and  others.  An  appeal  was  taken  to 
the  United  States  Court  of  Appeal  for  the 
Ninth  District  where  the  Judgment  of  the 
lower  court  was  duly  affirmed.  [106  Fed- 
813,  48  C.  C.  A.  7121.  Said  case  la  now  pend- 
ing on  appeal  to  the  United  States  Supreme 
Court"  The  quoted  clause  In  the  policy  was 
the  first  notice  that  plalntlfl  had  concerning 
the  title  being  defective  and  In  litigation,  and 
ha  Immediately  telegraphed  to  tbe  company 
not  to  settle  with  defendants,  bnt  to  return 
his  check.  He  then  notified  defendants  that 
h»  would  not  acc^t  said  deed,  oflered  In  writ- 
ing to  reconvey  the  land  to  defendants,  ten- 
dered them  a  deed  to  It  and  demanded  a 
return  of  the  $300.  This  tender  and  demand 
were  refused  by  defendants.  After  receiving 
the  policy,  the  plalntlfl  paid  the  said  com- 
pany $22.10  for  the  policy  and  charges  there- 
on, which,  upon  demand  of  plaintiff,  was  re- 
paid to  him  by  defendanta.  Shortly  after  the 
above  occurrences,  acting  upon  tbe  advice  of 
plalntUTs  attorney  and  others,  at  a  confer- 
ence partldpated  in  by  both  plaintiff  and  de- 
fendants, the  defendants  had  the  company 
write  another  policy  covering  the  property 
and  Insuring  the  title  against  said  suit  No. 
184,  mentioned  In  the  first  policy.  One 
Brown,  who  was  the  personal  friend  and  ad- 
visor of  plaintiff  and  general  manager  of  a 
real  estate  title  insurance  and  trust  company 
n(  PhiladelphlSt  wxote  to  the  con^any  in 
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Los  Angeles,  and  anggested  on  bebalf  ot 
plaintiff  the  pliraseology  in  the  second  pol- 
icy, wUch  was  accordingly  Inserted  tlierein, 
and  which  is  as  follows:  "The  rights  of  the 
United  States  of  America  if  the  decision  in 
case  184  United  States  District  Court  ren- 
dered against  the  Southern  Pacific  Railroad 
Company  et  al.  is  affirmed  by  the  Supreme 
Court  of  the  United  States.  Loss  by  reason 
of  such  adverse  decision  Is  hereby  insured 
against."  Plaintiff  does  not  appear  to  bare 
agreed  to  waive  any  defect  in  the  title,  or  to 
accept  the  second  policy.  The  second  policy 
was  issued  February  27,  1897,  and  was  im- 
mediately forwarded  to  plaintiff  at  Philadel- 
phia, who  thereupon  refused  to  accept  It. 

The  following  Is  stipulated  as  to  the  fed- 
eral statutes,  rules,  and  decisions  affecting 
the  title  to  the  land  in  controversy: 

"March  29,  1876,  the  United  States  Issued  a 
patent  to  said  lands  to  the  Southern  Pacific 
Railroad  Company.  Said  patent  was  record- 
ed at  the  Instance  of  the  patentee  in  the  of- 
fice of  the  Recorder  of  Los  Angeles  county, 
California,  on  the  13th  day  of  December, 
1880,  at  page  563  of  Book  2  of  Patents.  The 
defendants  deraigned  their  title  from  Ismert 
and  Mack,  who  bought  of  said  railroad  com- 
pany, June  21,  1886,  without  notice  of  any 
claim  of  the  United  States,  the  purchase 
price  therefor  having  been  wholly  paid  to 
said  railroad  company,  and  defendants  were 
holding  and  in  possession  of  said  lands  at 
the  time  of  their  contract  with  the  plaintiff. 

"By  act  of  Congress  of  July  6,  1886,  said 
lands  were  declared  forfeited,  and  restored 
to  the  public  domain.  Snit  was  begun  by 
the  United  States  against  the  Southern  Pa- 
cific Railroad  Company  to  quiet  title,  and 
on  July  19,  1894,  it  was  decreed  by  the  Unit- 
ed States  Circuit  Court  that  said  lands  had 
been  erroneously  patented  to  said  railroad 
company,  and  the  legal  title  thereto  was 
vested  in  the  United  States.  An  appeal  was 
taken  to  the  Circuit  Court  of  Appeals,  and 
afterwards  to  the  United  States  Supreme 
Court,  which  affirmed  the  decree  of  the  lower 
court  October  18,  1897.  However,  by  the 
fourth  section  of  the  act  of  Congress  of 
March  3rd,  1887,  c.  376,  24  Stat.  557  [U.  S. 
Comp.  St.  1901,  p.  1596],  it  was  provided: 
'That  as  to  all  lands  •  ♦  ♦  which  had 
been  so  erroneously  certified  or  patented  as 
aforesaid,  and  which  have  been  sold  by  the 
grantee  company  to  citizens  of  the  United 
States,  or  to  persons  who  have  declared  their 
intention  to  become  such  cltis^ns,  the  person 
or  persons  so  purchasing  in  good  faith,  his 
heirs  or  assigns,  shall  be  entitled  to  the  land 
so  purchased  upon  making  proof  of  the  fact 
of  such  purchase  at  the  proper  land  office, 
within  such  time  and  under  such  mles  as 
may  be  prescribed  by  the  Secretary  of  the 
Interior,  after  the  grants  respectively  shall 
have  been  adjusted;  and  the  patents  of  the 
United  States  shall  issue  therefor,  and  shall 
relate  back  to  the  date  of  the  original  certifi- 


cation or  patenting:  provided  furtlier  that 
where  such  purchasers,  their  heirs  or  assigns, 
have  paid  only  a  portion  of  the  purchase  price 
to  the  company,  which  is  less  than  the  gov- 
ernment price  of  similar  lands,  they  shall  be 
required,  after  delivery  of  patent  for  their 
lands,  to  pay  to  the  government  a  sum  equal 
to  the  difference  between  the  portion  of  the 
purchase  price  so  paid  and  the  government 
price,  and  in  such  case  the  amount  demanded 
from  the  company  shall  be  the  amount  paid 
to  it  by  such  purchaser.* 

"In  conformity  with  said  act  the  Secretary 
of  the  Interior,  on  February  13,  18S9,  made 
the  following  rule  for  the  guidance  of  regis- 
ters and  receivers,  viz.:  'An  applicant  for 
land  under  this  section  (said  No.  4)  will  lie  re- 
quired to  publish  notice  of  Intention  to  make 
proof  as  in  pre-emption  and  homestead  cases, 
and  the  proof  must  show:  (1)  That  be  bas 
declared  his  intention  to  become  a  citizen  of 
the  United  States.  (2)  That  he  is  a  bona  fide 
purchaser  from  the  company  or  of  some  per- 
son claiming  title  under  it,  and  the  character 
of  the  instrument  conveying  the  land  to  him. 
(3)  The  amount  of  purchase  money  paid  to 
the  company.  (4)  What  part,  if  any,  of  the 
purchase  money  paid  to  the  company  has 
been  refunded  to  him  or  any  person  acting  as 
bis  agent.  (6)  Whether  be  has  Instituted 
proceedings  against  the  company  for  the  re- 
covery of  any  portion  of  the  purchase  money; 
if  so,  for  what  portion.  <6)  The  value  and 
character  of  the  Improvements,  if  any,  made 
or  acquired  by  him  upon  the  land.  (7) 
Whether  there  is  any  person  of  the  first  class 
under  the  third  section  entitled  to  the  right 
of  entry  under  the  pre-emption  of  homestead 
laws.' 

"Upon  the  submission  of  satisfactory  proof 
as  prescribed  above,  the  register  will  issue 
certificate  in  duplicate,  numbered  in  the  regu- 
lar cash  series,  with  annotations  thereon 
showing  that  the  entry  is  allowed  without 
payment  under  the  fourth  section  of  the  act 
of  March  8,  1887,  c.  376,  ^  Stat  557  [U.  & 
Comp.  St  1901,  p.  1596]. 

"On  the  19th  day  of  January,  1900,  the  de- 
fendant Truman  C.  Palmer,  upon  application 
and  presentation  of  proofs  as  required  by 
law,  received  from  the  receiver  of  the  Land 
Office  of  the  United  States,  at  Los  Angeles, 
California,  a  certificate  covering  said  lands, 
and  entitling  said  Palmer  to  a  patent  there- 
for under  the  provisions  of  said  act  of  Con- 
gress of  March  3,  1887;  and  the  said  defend- 
ant Palmer  has  since  received  from  the  Unit- 
ed States  government  a  patent  for  said  prop- 
erty." 

The  above  Is  a  statement  of  all  the  facts  in 
the  stipulation  material  to  this  controversy, 
and  upon  which  the  case  must  be  decided 

The  action  was  commenced  In  October, 
1899,  and  judgment  entered  In  March,  1902. 
We  are  of  opinion  that  the  plaintiff  was  en- 
titled to  judgment  upon  the  stipulation.  De- 
fendants represented  to  plaintiff  at  the  time 
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of  the  agreement  to  purchase  tbat  tbey  had 
a  good,  marketable  title.  They  were  auppoa- 
ed  to  know  the  condition  of  their  own  title. 
The  plalntia  relied,  and  had  a  right  to  rely, 
upon  the  statement  made  to  him  by  defend- 
ants. He  was  making  a  contract  for  the  pres- 
ent purchase  of  the  lands,  and  not  for  the 
purchase  of  lands  the  title  of  which  could 
not  be  cleared  till  years  should  elapse.  As 
soon  as  plaintiff  found  the  true  condition  of 
the  title,  he  offered  to  reconTcy,  and  demand- 
ed the  return  of  the  $300.  He  rescinded 
promptly,  and  offered  to  reconvey  to  the  de- 
fendants. Defendants  did  not  cure  the  de- 
fect In  the  title,  nor  offer  to  cure  the  same^ 
nntll  long  after  the  action  was  commenced. 
It  was  not  contemplated  by  plaintiff,  when 
he  made  the  contract  In  the  early  part  of 
1886,  that  he  would  bind  himself  to  take  a 
title  that  was  not  perfected  until  January, 
1900.  It  was  not  to  be  expected  that  plaintiff 
would  take  any  other  than  a  good  marketable 
title,  which  defendants  had  agreed  to  give 
blm,  nor  was  he  required  to  take  step*  him- 
self and  incur  expense  for  the  purpose  of 
correcting  the  title.  Any  other  rule  would 
work  a  great  Injnstlce  to  a  party  making  a 
contract  to  purchase  real  estate.  The  party 
agreeing  to  sell,  knowing  he  had  no  title, 
oonld  keep  the  part  of  the  purchase  money 
paid,  buy  up  outstanding  titles,  or  take  other 
steps  to  get  good  title.  In  case  he  found  it 
to  bis  adTantage  to  do  so;  while  the  party 
agreeing  to  purchase  is  all  the  time  bound  by 
the  contract,  and,  when  the  title  Is  perfected, 
the  property  may  have  greatly  depreciated 
In  ▼alne,  or  the  purposes  for  which  he  desired 
it  may  have  been  wholly  abandoned.  The 
risk  of  loss  in  such  case  would  be  entirely 
thrown  upon  the  purchaser.  The  only  risk  of 
the  seller  would  be  refunding  the  money  In 
case  he  could  not  cure  the  title  or  found  It  to 
be  to  his  advantage  not  to  do  so.  The  rule 
tbat  In  cases  free  from  fraud,  where  the  sell- 
er is  innocent,  it  will  be  sufficient  If  the  title 
la  cured  and  a  good  title  tendered  within  a 
reasonable  time,  or  when  the  deed  is  to  be 
made  by  the  terms  of  the  contract,  has  no  ap- 
plication to  the  facts  in  this  case.  Defend- 
ants represented  to  plaintiff  that  they  had 
a  clear,  perfect,  and  marketable  title  before 
the  contract  was  made  and  the  $800  paid. 
They  are  supposed  to  have  known  the  condi- 
tion of  thehr  own  title.  Plaintiff  did  not 
know  It  and  had  a  right  to  rely  upon  the 
representation  made  to  him  by  defendants. 
They  procured  his  money  by  the  representa- 
tions. The  representations  were  not  true, 
and  they  must  refund  It  They  will  not  be 
allowed  to  get  the  money  of  plaintiff  by  a 
false  statement  and  to  keep  it  because  long 
afterwards  they  made  the  statement  true. 
Plaintiff  has  not  been  guilty  of  laches,  but 
on  the  contrary,  as  soon  as  he  found  the  con- 
dition of  the  tltle^  he  offered  to  reconvey, 
and  demanded  bis  $300.  He  would  thus 
have  left  the  defendants  In  the  same  condi- 


tion they  were  Before  the  contract  and  would 
have  received  back  his  money,  which  was  ob- 
tained by  misrepresentation. 

Actual  fraud  Is  committed  where  one,  with 
Intent  to  induce  another  to  enter  into  a  con- 
tract makes  a  positive  assertion,  in  a  manner 
not  warranted  by  the  Information  of  such 
person,  of  that  which  Is  not  true,  even  though 
he  believes  it  to  be  true.  Civ.  Code,  $  1572. 
One  who  gains  a  thing  by  fraud  Is,  unless  he 
has  some  other  and  better  right  thereto,  an 
Involuntary  trustee  of  the  thing  gained  for 
the  benefit  of  a  person  who  would  otherwise 
have  had  it  Civ.  Code,  S  2224.  It  was  held 
In  Alvarez  v.  Brannan,  7  Cal.  601,  68  Am. 
Dec.  274  that  where  a  vendor,  supposing 
himself  to  be  the  owner  of  a  lot  represented 
tbat  he  was  such  owner,  and  sold  the  lot  to 
the  vendee  for  $6,000,  the  vendee,  upon  dis- 
covering that  the  lot  had  been  previously 
sold  to  another  party,  might  rescind,  and 
recover  the  money  paid.  It  is  said  In  the 
opinion:  "But  it  is  equally  true  that  wheth- 
er a  party  thus  misrepresenting  a  material 
fact  knew  it  to  be  false,  or  made  the  asser- 
tion without  knowing  whether  it  were  true 
or  false,  is  wholly  Immaterial.  If  a  party  as- 
serts that  as  true  which  he  does  not  know 
to  be  true,  it  is  a  false  representation.  If  he 
intends  simply  to  state  his  belief  upon  infor- 
mation, then  he  should  state  it  in  that  precise 
form  so  as  to  apprise  the  other  party  of  the 
true  grounds  upon  which  his  statement  la 
made.  A  party  will  always  be  held  to  make 
good  his  statement  in  the  form  in  which  he 
makes  It  If  he  states  a  thing  as  true  in  gen- 
eral terms  without  qualification,  then  he  is 
presumed  to  do  so  upon  his  own  knowledge, 
or  at  his  own  peril,  and  must  make  good  bis 
assertion."  And  the  same  rule  is  laid  down 
by  all  the  authorltleB.  1  Story,  Eq.  Jur.  il 
193,  193a,  and  note;  2  Pomeroy's  Eq.  Jar. 
i  887.  It  Is  said  by  Fomeroy  in  the  section 
cited:  "It  is  settled  in  equity  by  an  over- 
whelming array  of  authority  that  where  a 
person  makes  a  statement  of  fact  which  Is 
actually  untrue,  and  he  has  at  the  time  no 
knowledge  whatever  of  the  matter,  he  is 
chargeable  with  fraud,  and  his  claim  to  have 
believed  In  the  truth  of  his  statement  can- 
not be  regarded  as  at  all  material.  The  defi- 
nite assertion  of  something  which  is  untrue, 
concerning  which  the  party  has  no  knowledge 
at  all,  is  tantamount  in  Its  effects  to  the  as- 
sertion of  something  which  the  party  knows 
to  be  untrue."  The  respondent  contends  tbat 
the  grantors  of  the  defendants  were  Innocent 
purchasers,  and  that  the  title  was  not  taken 
from  them  nor  divested  by  reason  of  the 
act  of  Congress  and  the  decision  of  the  Su- 
preme Court  of  the  United  States.  We  do 
not  think  that  the  plaintiff  was  compelled  to 
rely  upon  making  proof  as  to  the  kind  of 
purchasers  some  of  the  grantors  of  plaintiff 
were  in  order  to  clear  his  title  or  to  establish 
it  The  courts  had  declared  tbat  the  lands 
had  been  erroneously  patented,  and  that  the 
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legal  title  was  stUI  In  the  United  States.  It 
was  declared  that  purchasers  in  good  faith 
might,  by  complying  with  certain  rules  and 
regulations  and  making  proof  in  compliance 
with  such  rules  as  the  Secretary  of  the  Interi- 
or might  prescribe,  secure  their  title  and  get 
patents.  The  Secretary  of  the  Interior  pre- 
scribed rules  by  which  bona  fide  porcbasers 
must  publish  notices  of  intention  to  make 
proof  as  in  pre-emption  and  homestead  cases, 
and  make  proof  showing  the  seven  things 
contained  In  the  stipulation.  If  It  he  conced- 
ed that  plaintlfC  could  have  made  the  proper 
proof  and  complied  with  the  rules  as  laid 
down  by  the  Secretary  of  the  Interior,  yet  be 
was  not  bound  to  do  so.  It  would  have  in- 
volved time  and  expense,  and  plaintiff  did 
not  agree  to  assume  any  such  burdens.  It 
might,  with  as  much  reason,  be  claimed  in 
any  case  where  the  title  is  defective,  ttiat.  If 
it  is  possible  for  him  to  do  so,  the  vendee 
must  cure  it.  But  the  vendee  is  entitled  to  a 
marketable  title,  and  one  free  from  reason- 
able doubt  or  pending  litigation.  Tnrner  v. 
McDonald,  76  Cal.  179,  18  Paa  262,  9  Am.  St. 
Rep.  189;  Sheeby  r.  MUes,  83  Cal.  292,  28 
Pac.  1046;  Feckham  v.  Stewart,  97  Cal.  147, 
31  Pac.  928;  Reynolds  v.  Borel,  86  Cal.  538, 
25  Pac.  G7;   Bartlett  v.  McGee^  45  Pac.  1029. 

It  appears  from  the  opinion  in  the  lower 
conrt,  printed  by  respondent  as  part  of  his 
brief,  that  the  trial  Judge,  although  conceding 
the  title  to  be  defective,  was  of  the  opinion 
that  the  plaintiff  waived  the  defect  by  the 
recording  of  the  deed.  The  learned  Judge 
in  his  opinion  says  that  sending  the  deed  to 
the  insurance  company  and  asking  for  a  pol- 
icy was  equivalent  to  a  direction  to  the  com- 
pany to  place  the  deed  of  record.  We  do 
not  think  so.  The  plaintiff  only  sent  the 
deed  in  answer  to  a  request  for  a  correct 
description  of  the  land.  He  told  the  insui^ 
ance  company  in  the  letter  inclosing  the  deed 
to  proceed  with  the  examination  of  the  title. 
If  he  bad  accepted  the  deed,  he  would  not 
have  then  needed  to  have  the  title  examin- 
ed. In  a  subsequent  letter  to  the  insurance 
company  he  authorized  them  to  draw  upon 
him  for  the  balance  "as  soon  as  the  title 
should  be  examined  and  found  to  be  clear 
and  marketable."  There  Is  nothing  in  the 
nets  or  conduct  of  plaintiff  that  shows  tliat 
•le  ever  intended  to  take  any  other  tlian  a 
good  and  clear  title. 

We  advise  that  the  Judgment  be  reversed, 
and  the  conrt  below  directed  to  enter  Judg- 
ment for- plaintiff  as  prayed  for  in  his  com- 
plaint 

We  concur:    HARRISON,  C;  GRAT,  O. 

For  the  reasons  given  In  the  foregoing 
opinion,  the  Judgment  appealed  from  is  re- 
versed, and  the  conrt  below  directed  to  en- 
ter Judgment  for  plaintllf  as  prayed  for  in  his 
complaint:  HEX  SHAW,  J,;  McFARLAND, 
J.;  LOUIGAN,  J. 


DEVINEJ  T,  BILLINGSLBT. 
(Supreme  Court  of  Oregon.    Aug.  15,  1904.) 

TBUSTS— TITLE  TO  LAND— EVIDEWCE. 

1.  Evidence  in  a  suit  to  establish  a  trust  in 
laT>d,  title  to  which  stood  in  defendant's  name, 
held  to  show  that  it  belonced  to  the  estate  of 
plaintiff's  deceased  husband. 

Appeal  from  Circuit  Court,  Harney  Coun- 
ty;  Morton  D.  Clifford,  Judge. 

Suit  by  Jennie  Devlne  against  J.  D.  Bil- 
llngsley.  Decree  for  plaintiff.  Defendant 
appeals.     Affirmed. 

This  is  a  suit  to  estatdish  a  trust  In  land. 
The  defendant  having  commenced  an  action 
against  the  Padflc  Live  Stock  Company,  a 
corporation,  to  recover  possession  of  section 
2,  and  the  southeast  quarter  of  section  3,  in 
township  34  south,  of  range  34  east,  in  Har- 
ney county,  the  latter  pleaded  that  it  was 
in  possession  thereof  as  a  tenant  of  the  plain- 
tiff herein,  who,  oh  {^plication  tberefor,  was 
substituted  as  a  party  defendant,  and,  hav- 
ing filed  an  answer  therein,  alleging  tliat  she 
had  no  defense  at  law,  but  was  entitled  to 
relief  arising  out  of  facts  material  to  her 
defense,  and  requiring  the  interposition  of  a 
conrt  of  equity,  thereupon,  as  plaintiff,  filed 
a  complaint  in  the  nature  of  a  cross-bill, 
averring,  in  substance,  that  in  1891,  and 
prior  thereto,  John  S.  Devlne,  her  husband, 
purchased  and  paid  the  full  consideration  for 
certain  reel  property.  Including  the  prem- 
ises hereinbefore  described,  causing  the 
deeds  therefor  to  be  executed  to  tiie  defend- 
ant, to  secure  the  payment  of  a  debt  due 
him;  that  her  husband  died  intestate  Sep- 
tember 13,  1901,  leaving  her  his  sole  heir, 
and,  his  estate  having  been  duly  administer- 
ed, the  real  property  involved  herein  was 
distributed  to  her;  and  that  the  debt  due 
from  her  husband  to  the  defendant  lias  been 
fully  paid,  but  he  refuses  to  reconvey  the 
premises  to  her.  The  answer  denied  the 
material  allegatlona  of  the  complaint,  and 
averred  that  defendant,  complying  with  the 
provisions  of  the  statutes  of  the  United 
States,  secured  the  legal  title  to  960  acres  of 
land,  which  he  conveyed  to  one  Henry  Mil- 
ler, at  the  request  of  and  upon  agreement 
with  Devlne  that  he  should  receive  in  ex- 
change therefor  lante  of  equal  value;  that 
in  pursuance  of  such  contract,  and  in  pay- 
ment for  services  rendered  by  the  defendant 
for  Devlne,  it  was  stipulated,  on  a  settle- 
ment of  their  business,  that  the  800  acres 
sought  to  be  recovered  in  the  action  of  eject- 
ment should  belong  to  him,  and  also  agreed 
that  in  consideration  of  the  improvonent  of 
the  premises,  and  of  the  payment  of  the  tax- 
es thereon  by  Devlne,  he  was  to  tiave  pos- 
session thereof,  which  he  hehl  at  the  time 
of  his  death.  The  reply  having  pat  in  issue 
the  allegations  of  new  matter  In  the  answer, 
a  trial  was  bad,  resulting  in  a  decree  enjoin- 
ing furtliet  proseouUon  of  tbe  law  action. 


Digitized  by 


Google 


Or.) 


DEVINB  T.  BILLIN08LBY. 


959 


declaring  that  defendant  held  the  legal  title 
to  the  land  fn  controversy  In  tmat  for  the 
plaintiff,  and  requiring  him  to  execute  to 
ber  a  deed  thereof,  and  he  appeals. 

Thornton  Wllliama  and  Lionel  R.  Webster, 
for  appellant.    John  L.  Rand,  for  respondent. 

MOORE,  O.  J.  (after  stating  the  facts). 
The  transcript  shows  that  in  1891,  and  prior 
thereto,  J.  S.  Devlne  purchased  nearly  15,000 
acres  of  land  in  Harney  county.  Or.,  causing 
the  deeds  therefor  to  be  executed  to  the  de- 
fendant, to  whom  he  was  indebted  in  the 
sum  of  $3,6^,  evidenced  by  a  promissory 
note  given  May  1,  1880.  Devlne  on  January 
7,  1893,  borrowed  from  one  E.  P.  McCornack 
a  large  sum  of  money,  giving  as  security 
therefor  a  deed  executed  by  the  defendant 
for  all  the  lands  so  conveyed  to  him,  except 
section  2  and  the  southeast  quarter  of  sec- 
tion 3  In  township  34  south,  of  range  34  east 
of  the  Willamette  meridian.  The  promissory 
note  mentioned  was  fully  paid,  but  Just  prior 
to  Devlne's  death  he  again  became  indebted 
to  the  defendant  in  the  sum  of  $836,  which 
was  thereafter  discharged  by  plaintiff.  Mc- 
Cornack, as  plaintiff's  witness,  testified  that 
soon  after  Devlne's  death  he  went  to  Harney 
county  and  met  the  defendant,  who,  refer- 
ring to  the  property  which  was  supposed  to 
belong  to  the  decedent's  estate,  informed 
him  that  he  held  a  section  of  land  and  cer- 
tain cattle;  saying  that  he  helped  to  buy  the 
latter,  which  had  been  assessed  to  him,  and 
that  the  title  thereto  stood  in  his  name.  The 
witness,  having  Informed  him  that  be  fur- 
nished Devlne  more  than  $10,000  with  which 
to  buy  cattle.  Inquired  by  what  right  he  held 
the  title  to  the  land  so  claimed,  to  which  be 
replied:  "  'Well,  you  know  that  Devlne  has 
used  my  name  very  freely,  and  I  have  done 
a  great  deal  for  Um,  and  I  think  I  ought  to 
have  this  land.  I  admit  there  was  no  finan- 
cial consideration,  but  I  have  done  enough 
to  earn  that  land,  and  John  [meaning  De- 
vlne] intended  I  should  have  It  He  always 
referred  to  It  as  my  ranch,  and,  when  I  was 
there  he  would  say:  'Jeff,  there  la  your 
ranch.  How  does  it  look?  And  in  conver- 
sation he  always  spoke  to  me  as  though  it 
was  my  ranch,  and  I  feel  that  I  am  entitled 
to  It,  and  I  am  going  to  keep  it'  "  The  wit- 
ness further  said  that  defendant  told  him 
Devlne  had  used  his  name  to  such  an  ex> 
tent  that  at  one  time  he  became  so  fright- 
ened that  he  conveyed  all  his  own  property 
to  his  wife.  The  transcript  also  shows  that 
the  defendant  under  various  acts  of  Con- 
gress,  secured  from  the  United  States  pat- 
ents for  the  south  half  of  the  southwest  quar- 
ter of  section  12,  the  northwest  quarter,  the 
south  half  of  the  northeast  quarter,  and  the 
south  half  of  section  13  In  township  33  south, 
of  range  34  east  the  northwest  quarter  of 
section  11  hi  township  31  south,  of  range  35 
east,  and  the  northwest  quarter  of  section 


20  In  township  SO  south,  of  range  36  east  of 
the  Willamette  meridian,  containing  960 
acres.  Devine  on  Necember  19,  1890,  entei^ 
ed  Into  a  contract  with  one  Henry  Miller 
whereby  he  agreed  to  convey.  Inter  alia;  the 
premises  so  patented  to  the  defendant  who, 
on  February  26, 1891,  executed  a  deed  there- 
for to  Miller,  receiving  March  3d  of  that 
year  from  the  latter  and  from  other  persons 
a  deed  for  the  800  acres  In  question  and  for 
other  lands.  The  defendant  as  a  witness 
in  his  own  behalf,  denies  that  he  told  Mc- 
Cornack that  he  claimed  the  cattle  which  bie- 
long  to  Devlne's  estate,  though  they  were 
assessed  to  him;  that  he  did  not  say  there 
was  no  "financial  consideration"  for  the  land 
which  he  claimed — testifying  on  that  branch 
of  the  subject  as  follows:  "That  'financial,' 
that  W  a  word —  I  seldom  ever  use  a  word 
like  that;  that  'consideration' —  I  might 
have  aaid  there  was  no  money  considera- 
tion'; there  wasn't  any  money  taken."  The 
defendant  In  answer  to  the  following  ques- 
tion asked  by  his  counsel:  "Do  you  remem- 
ber the  conversation  that  you  had  with  Mc- 
Cornack at  that  time  in  relation  to  the  800 
acres  of  land?" — replied:  "Well,  I —  We 
had  some  conversation  about  It  I  told  him 
that  I  owned  the  land — owned  800  acres  of 
land.  I  don't  know  whether  I  said  'eight 
hundred  acres'  or  not  I  might  have  said 
'section'  or  'about  a  section,'  or  might  have 
referred  to  it  In  them  words;  but  I  didn't, 
when  talking  to  Mr.  McCornack —  I  donH 
think  there  was  ever  anything  come  up  like 
this.  I  don't  remember  everything  that  was 
said  at  all.  I  wasn't  keeping  everything 
down,  or  trying  to.  I  was  Just  talking  in  a 
general  way,  like  two  men  interested  in  the 
same  thing  would  in  a  conversation."  The 
defendant  further  says  that  the  note  for 
$3,549  was  given  for  money  loaned  to  Devine 
in  pursuance  of  an  agreement  entered  into  in 
1886  that  it  was  to  be  used  In  buying  land, 
the  title  to  which  was  to  be  taken  in  his 
name,  whereby  be  was  to  secure  on  undi- 
vided Interest  in  the  premises  purchased 
therewith,  and  that  be  never  sold  Devine  any 
.part  of  the  960  acres  for  which  he  secured 
patents,  or  received  any  payment  therefor, 
except  the  right  to  retain  the  800  acres  set 
apart  to  him,  but  that  he  conveyed  his  home- 
stead, pre-emption,  and  desert  claims  to  Mil- 
ler at  Devlne's  request  and  to  aid  the  lat- 
ter in  securing  a  valuable  stock  ranch.  The 
defendant,  answering  the  inquiry  of  his  coun- 
sel in  relation  to  the  circumstances  under 
which  bis  deed  to  McCornack  was  executed, 
said:  "Well,  Mr.  Devlne  wanted  to  get  some 
money  from  Mr.  McCornack —  He  wanted 
to  get  some  money  to  stock  his  ranch  up, 
and  he  said  that  be  would  mortgage  the 
whole  works;  mortgage  all  of  it.  And  I 
told  Mr.  Devlne  that  If  I  had  any  interest 
in  the  land,  I  would  like  to  have  it  set  aside, 
and  that  he  could  take  bis  and  do  what  he 
pleased  with  it    So  he  took  his  part  and  I 


Digitized  by 


Google 


960 


77  PACIFIC  IlEPORTEB. 


(Or. 


deeded  it  to  Mr.  McCornack.  I  thought  it 
was  a  8tralght-up  sale  at  the  time.  And 
what  was  left — this  800  acres — was  left  to 
me  to  pay  me  for  my  homestead,  pre-emp- 
tion, and  desert  claims."  The  defendant's 
wife,  as  his  witness,  testified  that,  after  Join- 
ing In  executing  a  deed  at  Devine's  request, 
he  remarked  to  her  husband:  "Well,  Jeff, 
what  of  this  land  is  left  is  yours.  This  land 
Is  left  is  yours.  Now  all  of  it  belongs  to 
you."  The  plaintiff,  as  a  witness  In  her  own 
behalf,  testifled  that  in  1892,  while  return- 
ing from  Ontario,  Or.,  the  defendant,  calling 
her  attention  to  the  premises  pre-empted  by 
him,  said:  "There  Is  a  piece  of  laud  that  I 
sold  to  John"  (meaning  Devine),  and.  In 
speaking  of  the  transaction,  further  remark- 
ed, "All  the  rest  of  the  boys  got  a  horse,  but 
I  didn't  get  any,"  and  that  she  said  to  him, 
"  'I  will  speak  to  Mr.  Devine  attout  that,' 
and  I  did,  and  he  got  the  horse."  C.  £.  Ken- 
yon,  formerly  county  clerk  of  Harney  coun- 
ty, and,  at  the  time  of  the  trial  herein,  en- 
gaged as  a  merchant  at  Burns,  testified,  as 
plaintiff's  witness,  that  the  day  her  husband 
died  the  defendant,  referring  to  the  deceased, 
said:  "Mr.  Devine  was  the  best  friend  I 
ever  had.  He  gave  me  the  best  part  of  the 
Alvard  Ranch" — meaning  the  800  acres  in 
question. 

The  testimony  given  by  the  witnesses  for 
tite  respective  parties  is  contradicted  in  near- 
ly every  particular  that  is  at  all  material, 
but,  considering  the  attendant  circumstances, 
we  think  the  preponderance  is  with  the  plain- 
tiff. It  will  be  remembered  that  the  land 
in  controversy  was  conveyed  to  the  defend- 
ant by  Miller  In  March,  1891;  that  McCot^ 
uack's  deed  was  given  In  January,  1893;  and 
that  Devine  died  in  September,  1001.  McCor- 
nack testifled  that,  when  his  deed  was  exe- 
cuted, Devine  told  him  tliat  the  800  acres  in 
(luestlon,  and  also  the  northeast  quarter  of 
section  3  In  township  34  south,  of  range  34 
east,  constituting  bis  homestead,  must  not 
be  included,  as  the  security  given  was  am- 
ple, and  that,  referring  to  the  land  so  ex- 
empted, he  further  said:  "That  is  my  heart's 
blood.  That  little  ranch  is  my  heart's  blood, 
and  I  am  going  to  keep  it"  The  testimony 
discloses  that  in  1891  the  land  now  claimed 
by  the  defendant  was  valued  at  about  $5 


an  acre,  but  In  the  10  years  following  De- 
vine  improved  the  premises  to  such  an  ex- 
tent that  the  800  acres  is  reasonably  worth 
$20,000;  that  he  had  the  willows  and  sage- 
brush grubbed  up,  and  an  expensive  canal 
constructed  to  conduct  water  from  a  creek 
to  the  premises  which  be  cultivated,  growing 
alfalfa  thereon;  that,  though  a  fence  sur- 
rounded the  800  acres  when  purcliased,  'he 
subdivided  the  tract  by  partition  fences, 
made  about  60  acres  into  an  elk  park,  built 
several  bouses  and  a  large  bam,  and  paid  all 
the  taxes  imposed  thereon;  and  tliat  the  de- 
fendant during  Devine's  life  was  never 
known  to  assert  any  claim  to  the  land.  The 
defendant's  testimony  to  the  effect  tliat  De- 
vine  was  to  have  the  use  of  the  land  in  con- 
sideration of  the  improvements  which  he 
might  make  thereon  is,  in  our  opinion,  over- 
thrown, when  their  kind  and  extent  are  coa- 
sldered.  We  also  believe  Mrs.  Devine'8  tes- 
timony tiiat  the  defendant  informed  her  ttut 
he  had  sold  to  her  husband  the  land  -which 
be  bad  pre-empted.  She  seems  to  be  cor- 
rol>orated  in  this  particular  by  McConiack, 
who  said  tlie  defendant  at  first  admitted  tliat 
no  "financial  consideration"  existed  for  the 
land  which  he  now  claims,  and  by  Keuyon. 
who  said  that  the  defendant  told  lilm  that 
Devine  gave  him  the  best  pa^  of  Alvard 
Ranch. 

We  believe  a  careful  examination  of  tlw 
testimony  and  a  consideration  of  the  sur- 
rounding circumstances  warrant  the  conclu- 
sion that  the  defendant  holds  the  legal  title 
to  the  800  acres  in  trust  for  Devine's  heirs; 
that  he  sold  all  the  lauds  patented  to  him  to 
Devine,  though  he  did  not  execute  a  deed 
therefor  until  he  conveyed  the  premises  to 
Miller;  tliat  he  received  from  Devine  a  horse 
as  extra  compensation  for  his  pre-emption 
claim,  but  retained  the  title  to  the  960  acres 
of  land,  probably  on  the  assumption  that,  if 
he  could  he  trusted  to  hold  other  lands,  he 
would  execute  a  deed  for  those  patented  to 
him  when  requested  to  do  so;  and  that,  the 
notes  secured  by  the  real  property  conveyed 
to  him  having  been  fully  paid,  no  error  was 
committed  in  requiring  him  to  convey  the 
800  acres  in  question  to  Mrs.  Devine,  as  the 
sole  heir  of  her  husband;  and  hence  the  de- 
cree is  affirmed. 
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STATE  V.  IDE. 

(Supreme  Court  of  Washingrton.      Aug.  24, 
1904.) 

CONSTITUTIONAL    LAW  —  TAXATION  —  NONUNX- 
FOBMITY— BULBS   OK   DECISION. 

1.  An  act  of  the  legislature  will  not  be  de- 
clared uncoDBtitutiona]  unlesa  its  invalidity  ia 
so  apparent  as  to  leave  no  reasonable  doubt  on 
the  .subject. 

2.  Const,  art.  7,  {  9,  provides  that  all  corpo- 
rate taxes  shall  be  uniform  in  respect  to  per- 
sons and  property  within  the  jurisdiction  of  the 
body  levying  the  same.  Const,  art.  11,  §  12,  de- 
clares that  the  Leeislature  shall  have  no  power 
to  impose  taxes  on  cities,  or  on  the  inhabitants 
or  proiterty  thereof,  for  state  purposes,  but  may, 
by  general  law,  vest  in  the  corporate  authori- 
ties thereof  the  power  to  aa.sess  and  collect  tax- 
es for  such  purpose.  Held,  that  Balliiiffor's  Ann. 
Codes  &  St.  il  9;-iS,  subd.  7,  empowering  the  city 
of  Port  Townsend  to  impose  on  and  collect  from 
every  male  inhabitant  between  the  ages  of  21 
and  50  years  an  annual  street  imll  tax  not 
ex<-ee<linB  .$2.  but  exempting  from  liability  for 
such  tax  members  of  volunteer  fire  companies, 
and  an  ordinance  of  such  city  limiting  such  tax- 
es to  the  persons  containe<l  in  such  class,  were 
unconstitutional  for  nonuniformity. 

Fullerton,  C.  J.,  dissenting. 

Appeal  from  Superior  Court,  Jefferson 
County;    Geo.   C.  liutch.  Judge. 

C.  W.  Itle  was  couvicted  of  failing  and 
refusing  to  pay  a  street  poll  tax,  and  he  ap- 
peals.    Reversed. 

Brlnker.  Coleman  &  Balllnger,  for  ap- 
pellant.    A.  W.  Buddress,  for  the  State. 

ANDEUS,  J.  On  June  22,  1903,  William 
Furlong  tiled  a  verifled  complaint  in  the  po- 
lice court  of  the  city  of  Port  Townsend, 
alleging,  in  substance,  that  he  ^as  at  said 
time  the  city  marshal  and  city  street  poll 
tax  collector  of  the  city  of  Port  Townsend, 
a  city  of  the  third  class,  in  the  county  of 
Jefferson,  and  state  of  Washington,  and  that 
on  said  day  one  C.  W.  Ide,  then  and  there 
being  a  male  inhabitant  of  said  city  be- 
tween the  ages  of  21  and  50  years,  and  not  a 
member  of  any  volunteer  flre  company  of 
said  city  nor  a  member  of  the  militia  of  the 
state  of  Washington,  did  then  and  there  com- 
mit the  misdemeanor  of  failing  and  refusing 
to  pay  to  said  city  street  poll  tax  collector,  on 
tlcmand,  his  (the  said  defendant's)  city  annual 
street  poll  tax  for  the  year  1003,  committed 
as  follows:  That  the  said  city  street  poll 
tax  collector  did  then  and  there  personally 
demand  of  and  from  said  defendant,  C.  W. 
Ide,  the  sum  of  two  dollars  for  the  payment 
by  defendant  to  said  city  and  to  its  said 
street  poll  tax  collector,  the  said  city  an- 
nual street  poll  tax  for  the  year  1003,  but 
said  defendant  did  then  and  there  willful- 
ly and  unlawfully  fail  and  refuse  to  pay 
to  said  city  street  poll  tax  collector  said  sum 
of  $2  from  bis  city  annual  street  poll  tax  of 
said  city  for  the  year  1003,  contrary  to 
Ordinance  No.  075  of  said  city,  entitled  "An 
ordinance  imposing  and  levying  an  annual 

T  1.  See  Statutes,  vol.  44,  Cent  Dig.  {]  56,  3SS, 
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city  street  poll  tax  for  the^  yenr  1003,  and 
providing  for  the  collection  thereof,"  ap- 
proved June  3,  1903,  and  contrary  to  Ordi- 
nance No.  630  of  said  city,  entitled  "An 
ordinance  to  provide  for  the  collection  of  « 
city  street  poll  tax,  and  making  the  refusal 
to  pay  the  same  a  misdemeanor,  and  to  pro- 
vide for  the  appointment  of  a  tax  collector 
and  deputy,"  approved  on  May  3,  1890.  A 
warrant  was  Issued  on  this  complaint,  and 
the  defendant,  having  been  arrested  thereon 
and  brought  Into  court,  filed  a  demurrer  to 
tlie  complaint  on  the  following  grounds: 
First,  that  It  appears  upon  the  face  of  the 
complaint  that  defendant  has  not  violated 
any  law;  second,  that  said  complaint  fails 
to  state  facts  sutliclent  to  constitute  a  crime 
or  misdemeanor  of  any  kind;  third,  that 
said  complaint  does  not  charge  any  offense 
against  the  laws  of  the  state  of  Washlng- 
ton;  fourth,  that  said  complaint  docs  not 
charge  defendant  with  the  commission  of 
jinj-  crime  or  misdemeanor  under  the  or- 
dinances of  the  city  of  Port  Townsend.  The 
demurrer  was  overruled,  and  on  the  hearing 
in  the  police  court  the  defendant  was  con- 
victed and  fined,  and  from  the  Judgment  he 
appealed  to  the  superior  court.  The  demur- 
rer was  again  argued  and  considered  in  the 
superior  court,  and  was  by  that  court  over- 
ruletl.  Upon  the  trial  in  the  superior  court 
the  defendant  was  convicted,  and  fined  ip2 
and  costs,  and  it  was  thereupon  adjudged 
that  he  be  Imprisoned  In  the  county  Jail 
until  such  fine  and  costs  be  paid,  unless  oth- 
erwise discharged  by  law.  From  this  Judg- 
ment and  sentence  the  defendant  has  appeal- 
ed to  this   court. 

Section  1  of  ordinance  No.  C75,  which  Is 
mentioned  and  referred  to  by  its  title  and 
date  of  approval,  provides  "that  there  be 
and  hereby  is  imposed  and  levied  an  annual 
city  street  poll  tax  upon  each  male  Inhab- 
itant between  the  ages  of  twenty-one  and 
fifty  years,  residing  in  said  city,  excepting 
any  member  of  any  volunteer  fire  compau.v 
in  said  city,  the  sum  of  two  dollars,  payable 
on  demand  between  the  first  day  of  June. 
1903,  and  the  first  day  of  September,  1903." 
And  section  2  provides  "that  the  poll  tax 
hereby  Imposed  and  levied  shall  be  collected 
as  provided  by  Ordinance  No.  C39  of  said 
city  entitled  'An  ordinance  to  provide  for 
the  collection  of  a  city  street  poll  tax,  and 
making  the  refusal  to  pay  the  same  a  mis- 
demeanor, and  to  provide  for  the  appoint- 
ment of  a  tax  collector  and  deputy,'  passed 
by  the  city  council  of  said  city  on  the  2d  day 
of  May,  1890,  and  approved  on  the  3d  day  of 
May.  1899."  Ordinance  No.  aS9.  above  men- 
tioned and  described,  contains,  besides  oth- 
ers, which  it  is  not  necessary  to  mention, 
the  following  provisions: 

"Section  1.  That  It  shall  be  the  duty  of 
the  city  marshal  between  the  first  day  of 
May  and  the  first  day  of  September,  of  each 
year,  to  collect  all  city  street  poll  taxes 
levied  or  assessed  by  the  city  council,  as 
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bereln  provided,  and  shall  give  to  each  per- 
son paying  snch  city  street  poll  tax  a  re- 
ceipt therefor.    •    •    • 

"Sec.  2.  That  the  said  city  marshal  shall 
receive  In  full  compensation  for  his  services 
for  the  collection  of  the  said  city  street  poll 
tax,  under  this  ordinance,  the  sum  of  ten 
per  centnm  npon  all  moneys  so  collected. 

"Sec.  3.  If  any  person  liable  for  the  dty 
street  poll  tax  herein  provided  for,  shall 
fall,  refuse  or  neglect  to  pay  the  same  npon 
demand  by  the  city  marshal,  the  city  marshal 
shall  proceed  to  collect  the  same  as  herein 
provided." 

"Sec.  6.  That  any  person  who  shall  fftll, 
refuse  or  neglect  to  pay  upon  demand  to 
the  city  marshal,  or  his  deputy,  the  annual 
street  poll  tax,  which  shall  have  been  levied 
or  assessed  by  the  city  council  of  said  city, 
or  which  may  be  hereafter  levied  or  as- 
sessed by  the  dty  council  of  said  city,  shall 
be  guilty  of  a  misdemeanor,  and  upon  con- 
viction thereof  shall  be  fined  in  any  sum 
not  exceeding  twenty-flve  dollars,  or  be  Im- 
prisoned not  exceeding  thirty  days,  or  both 
snch  fine  and  imprisonment  in  the  discre- 
tion of  the  court. 

"Sec.  e.  That  it  shall  be  the  duty  of  the 
dty  marshal  to  collect  all  the  city  street 
poll  tax  from  every  person  liable  therefor, 
and  on  the  neglect  or  refusal  of  such  person 
to  pay  the  same,  he  shall  collect  the  same 
by  seizure  and  sale  of  any  personal  prop- 
erty owned  by  such  person.  The  sale  to  be 
made  after  three  days  written  notice  of 
time  and  place  of  such  sale  to  be  posted  In 
three  of  the  most  public  places  of  said  city 
before  the  day  of  sale." 

"Sec.  13.  The  city  marshal  shall  enforce 
the  payment  of  the  city  street  poll  tax  by 
any  and  all  the  modes  herein  provided  in  the 
name  and  at  the  cost  of  the  city." 

The  Constitution  of  the  state  (article  11, 
I  10)  provides  that  the  Legislature  shall,  by 
general  laws,  provide  for  the  incorporation, 
organization,  and  classification,  in  propor- 
tion to  population,  of  cities  and  towns,  and 
it  Is  conceded  that  Port  Townsend  is  a  city 
of  the  third  class,  duly  organized  and  exist- 
ing under  and  by  virtue  of  a  general  law 
passed  by  the  Legislature  in  accordance  with 
the  mandate  of  the  Constitution.  By  that 
law  (section  038  of  Ballinger's  Ann.  Codes 
&  St.)  the  city  council  of  snch  city  is  em- 
powered: "(7)  To  impose  on  and  collect 
from  every  male  inhabitant  between  the 
ages  of  twenty-one  and  fifty  years  an  annual 
street  poll  tax  not  exceeding  two  dollars, 
and  no  other  road  poll  tax  shall  be  collected 
within  the  limits  of  such  city:  provided, 
that  any  member  of  a  volunteer  fire  company 
in  such  dty  shall  be  exempt  from  such  tax." 
"(16)  To  Impose  flues,  penalties  and  forfei- 
tures for  any  and  all  violations  of  ordi- 
nances, and  for  any  breach  or  violation  of 
any  ordinance  to  fix  the  penalty  by  fine  or 
imprisonment,  or  both,  but  no  such  fine 
shall  exceed  three  btindred  dollars  nor  the 


term  of  such  Imprisonment  exceed  the  term 
of  three  months."  If  the  provisions  of  sec- 
tion 938  of  the  Code,  which  we  have  quot- 
ed, are  not  in  conflict  with  the  Constitution 
of  the  state  or  of  the  United  States,  it  can 
hardly  be  disputed  that  the  ordinances  found- 
ed thereon,  and  numbered  675  and  639,  are 
valid  enactments  of  the  city  of  Port  Towns- 
end.  And,  if  the  ordinances  In  question  are 
valid,  we  think  the  averments  of  the  com- 
plaint are  sufficient  to  constitute  an  offense, 
and  that  the  demurrer  thereto  was  prop- 
erly overruled. 

But  It  Is  earnestly  Insisted  by  the  learned 
counsel  for  the  appellant  that  the  ordinances 
and  statute  providing  for  the  Imposition  and 
collection  of  this  city  street  poll  tax  are,  each 
and  all,  violative  of  the  Constitution  of  the 
state  and  of  the  fourteenth  amendment  to 
the  Constitution  of  the  United  States.  Be- 
fore proceeding  to  the  consideration  of  the 
objections  Interposed  by  appellant  to  this 
poll  tax  law  and  these  dty  ordinances,  we 
deem  it  proper  to  observe  that  It  is  settled 
by  the  highest  authority  that  a  legislattve 
enactment  is  presumed  to  be  constitutional 
and  valid  until  the  contrary  clearly  appears. 
In  other  words,  the  courts  will  presume  that 
an  act  regularly  passed  by  the  leg^islative 
body  of  the  government  Is  a  valid  law,  and 
will  entertain  no  presumptions  against  Its 
validity.  And  when  the  constitutionality  of 
an  act  of  the  Legislature  is  drawn  in  ques- 
tion the  court  will  not  declare  it  void  unless 
its  Invalidity  Is  so  apparent  as  to  leave  no 
reasonable  doubt  upon  the  subject  Cooler 
on  Constitutional  Limitations  (7th  EA.)  pp. 
252-264,  and  cases  cited;  Id.  p.  255.  See. 
also.  Frauds  v.  Bailroad  Co.,  19  Kan.  30&- 
306.  We  have  mentioned  these  well-estab- 
lished rules  because  we  believe  that  they 
should  always  be  kept  in  mind  when  the 
court  Is  called  upon  to  declare  Invalid  an 
act  of  the  lawmaking  body,  a  co-ordinate 
and  independfflit  department  of  the  goven- 
ment 

The  flrst  and  chief  contention  of  appel- 
lant Is  that  subdivision  7  of  section  93S 
of  the  Code,  above  quoted,  and  the  ordi- 
nances founded  thereon,  are  unconstitution- 
al and  void,  for  the  reason  that  the  tax  at- 
tempted to  be  levied  and  collected  under  the 
ordinance  Is  levied  and  imposed  upon  males 
between  the  ages  of  21  and  60  years  alone, 
and  not  upon  females,  nor  npon  males  over 
the  age  of  60  years,  nor  npon  males  under 
the  age  of  21  years,  nor  upon  the  members 
of  volunteer  fire  companies.  Although  the 
sum  involved  in  this  case  is  small,  the  ques- 
tion presented  for  our  determination  is  one 
of  great  importance  to  the  various  municipal- 
ities of  the  third  class  throughout  the  state. 
This  Is  the  flrst  time  this  precise  question 
has  been  before  this  court  for  determination, 
and  we  And,  upon  investigation,  that  the 
decisions  of  other  courts  of  last  resort  bear- 
ing directly  upon  the  question  are  far  from 
numerous.    It  Is  true,  we  have  several  times 
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had  occasion  to  pasa  upon  the  validity  ot 
statutes  and  ordinances  providing  for  the 
paTment  of  license  taxes  or  fees  by  persons 
engaged  in  certain  occupations  or  caiilngs, 
and  have  lield  tliat  such  exactions,  although 
imposed  by  the  taxing  power,  are  not  taxes 
within  the  meaning  of  the  Constitution  or 
of  the  ordinary  revenue  laws.    See  Fleet- 
wood V.  Bead,  21  Wash.  548,  58  Pac.  665,  47 
Li.  B.  a.  205;    Stull  v.  De  Hattos,  23  Wash. 
71,  62  Pac.  451,   51   L.  R.  A.  892;    Walla 
Walla  V.  Ferdon,  21  Wash.  308,  57  Pac.  796. 
.\nd  In  State  v.  Clark,  30  Wash.  439.  71  Paa 
20,  we  held  that  tbe  inheritance  tax  law, 
which  exempts  from  its  provisions  sums  be- 
low $10,000  when  the  estate  passes  to  direct 
heirs  and  kindred,  but  grants  no  such  ex- 
emption to  collateral  heirs  or  strangers  to 
the  blood  who  are  devisees,  and  which  does 
not  require  all  classes  of  persons  mentioned 
therein  to  pay  taxes  on  the  property  received 
by  them  at  a  uniform  rate,  is  not  in  conflict 
with  the  constitutional  provisions  requiring 
imlformity  in   the  rate  of  assessment  and 
taxation  of  property,  for  the  reason  that  the 
so-called  inheritance  tax  is  only  a  charge  up- 
on the  passing  of  the  estate  by  succession 
and  the  privilege  of  the  heirs  or  devisees 
to  take  it,  and  not  a  tax  on  property.    The 
tax  in  question  is  not  a  tax  on  property, 
but   it    is   nevertheless    a   tax,    under    any 
proper  definition  of  that  term.    It  is  a  poll 
or  capitation  tax,  and  is  so  denominated  both 
in   the   statute  and   the   ordinances.     It   Is 
levied  for  a  public  purpose,  and  is  clearly  a 
revenue  measure.    But  its  assessment  is  not 
governed  by  the  general  revenue  law,  or, 
istrictly  speaking,  by  section  2  of  article  7 
of  the  state  Constitution,  which  declares  that 
the  legislature  shall  provide  by  law  a  uni- 
form and  equal  rate  of  assessment  and  taxa- 
tion on  all  property  in  the  state  according 
to  Its  value  in  money.    It  is  settled  law  that 
the  power  of  taxation  Is  a  legislative  power, 
and  an  incident  of  soverdguty,  and  when 
the  people  adopt  a  Constitution,  and  there- 
by create  a  department  of  government  upon 
vrbich  they  confer  the  power  to  make  laws, 
the  power  of  taxation  is  conferred  as  a  part 
of  such  general  power.    And,  unless  its  pow- 
er  of  taxation  is  limited  by  constitutional 
provisions,  the  state,  by  virtue  of  its  sov- 
ereignty, has  the  power  to  tax  all  persons 
and  property  within  its  Jurisdiction.    Cooley 
on  Taxation  (2d  Ed.)  pp.  4,  5;  Id.  (3d  £d.)  pp. 
T-9,  and  cases  cited.    See,  also,  Judson  on 
Taxation,  |  431.    Several  of  the  state  Con- 
stitutions provide  for  the  imposition  of  poll 
taxes,  but  such  taxes  are,  it  seems,  prohibit- 
ed by  the  Constitutions  of  Ohio  and  Mary- 
land.    See  1  Desty  on  Taxation,  page  296. 
Our  Constitution  does  not  expressly  mention 
Huch  taxation,  and,  as  that  Instrument  is  not 
a.  grant  of  power,  but  a  limitation  of  power 
luberent  in  the  state,  independent  of  that 
instrument,  it  follows  that  this  tax  must  be 
declared  valid,  unless  the  Legislature  was 
indirectly  and  by  necessary  implication  pro- 


hibited from  autborlxing  it  to  be  levied  by 
some  provision  of  the  Constitution.  While 
it  is  conceded  by  counsel  for  appellant  that 
the  Legislature  may,  in  the  absence  of  con- 
stitutional restrictions,  "confer  upon  a  city 
almost  supreme  power  over  local  taxation," 
yet  they  contend  that  the  tax  in  qnestion, 
by  reason  of  its  lack  of  uniformity,  is  re- 
pugnant to  section  9  of  article  7  of  our  Con- 
stitution, and  therefore  void.  That  section 
of  article  7  reads  as  follows:  "The  Legisla- 
ture may  vest  the  corporate  authorities  of 
cities,  towns,  and  vlUagea  with  power  to 
make  local  improvements  by  special  assess- 
ment or  by  special  taxation  of  property  bene- 
fited. For  all  corporate  purposes,  all  mu- 
nicipal corporations  may  be  vested  with  au- 
thority to  assess  and  collect  taxes,  and  such 
taxes  shall  be  uniform  in  respect  to  i>ersons 
and  property  within  the  Jurisdiction  of  the 
body  levying  the  same."  Section  12  of  arti- 
cle 11  of  the  Constitution  provides  that  "the 
Legislature  shall  have  no  power  to  Impose 
taxes  upon  •  •  •  cities  •  ♦  •  or  up- 
on the  Inhabitants  or  property  thereof,  for 
•  •  ♦  city  »  •  •  purposes,  but  may 
by  general  laws  vest  in  the  corporate  author- 
ities thereof  the  power  to  assess  and  collect 
taxes  for  such  purposes."  These  two  provi- 
sions are  the  only  ones  relating  to  the  vest- 
ing of  the  power  of  taxation  in  municipal 
corporations.  And  they  clearly  indicate — es- 
pecially the  latter— that  the  Legislature  may 
authorize  the  taxation,  by  cities,  of  persons, 
as  well  as  property,  within  their  limits.  Con- 
ceding, as  we  must,  that  the  Legislature 
had  the  right  to  delegate  to  cities  of  the 
third  class  the  power  to  levy  poll  taxes  on 
the  inhabitants  thereof,  the  question  natural- 
ly arises  whether,  In  this  Instance,  they  ex- 
ercised the  iK>wer  In  conformity  with  the 
Constitution.  As  we  have  seen,  section  9 
of  article  7  of  the  Constitution,  empowers  the 
Legislature  to  vest  all  municipal  corpora- 
tions with  authority,  for  corporate  purposes, 
to  assess  and  collect  taxes;  such  taxes  to 
be  uniform  In  respect  to  persons  and  prop- 
erty within  the  Jurisdiction  of  the  body  levy- 
ing the  same.  It  is  claimed  by  the  learned 
counsel  for  the  respondent,  as  we  understand 
his  argument,  that  this  constitutional  provi- 
sion applies  only  to  the  taxation  of  property, 
and  that  this  court  has  so  decided  in  several 
cases.  But  counsel  is  in  error,  so  far  as 
the  decisions  of  this  court  are  concerned. 
The  cases  referred  to  relate  to  license  taxes 
and  the  like,  which  are  not  deemed  taxes, 
as  that  term  is  ordinarily  understood,  and 
they  are,  therefore,  not  applicable  to  the  case 
in  band.  The  Constitution  says,  in  effect, 
that  all  municipal  corporations  may  tax  per- 
sons, as  well  as  property,  if  authorized  so 
to  do  by  the  Legislature;  and  we  are  not  at 
liberty  to  construe  that  provision  so  as  to 
eliminate,  or  give  no  efCect  to,  the  words 
"as  to  persons,"  therein  contained,  which 
we  would  be  obliged  to  do  in  order  to  hold 
that  it  was  the  Intention  of  the  framera  of 
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that  Instrument  that  property  alone  should 
be  taxed  by  municipal  corporations.  All  the 
power  possessed  by  cities  and  other  munic- 
ipal corporations  to  tax  either  property  or 
persons  Is  conferred  upon  them  by  the  Leg- 
islature, -whose  power,  as  we  have  already 
intimated,  is  practically,  though  perhaps  not 
absolutely,  unlimited,  in  the  absence  of  con- 
stitutional restrictions.  And  it  will  be  ob- 
served that  the  only  restriction  imposed  by 
the  Constitution  upon  the  power  of  the  Leg- 
islature to  vest  municipal  corporations  with 
the  authority  to  tax  persons  and  property  is 
that  "such  faxes  shall  be  uniform  in  respect 
to  persons  and  property  within  the  juris- 
diction of  the  body  levying  the  same."  It 
is  conceded  by  counsel  for  appellant  that  the 
uniformity  rule  in  taxation  usually  prescrib- 
ed by  law  does  not  preclude  the  Legislature 
from  selecting  and  classifying,  In  a  proper 
and  reasonable  manner,  the  subjects  of  taxa- 
tion; and  that  rule  is  so  firmly  established 
that  the  citation  of  cases  In  support  of  it  is 
entirely  unnecessary. 

But  it  Is  claimed  on  behalf  of  the  appel- 
lant that  the  rule  of  uniformity  prescribed 
by  the  state  Constitution  was  in  this  In- 
stance wholly  disregarded  and  Ignored  by 
the  Legislature  In  exempting  from  the  tax 
all  females,  all  males  not  within  the  desig- 
nated ages,  and  members  of  volunteer  fire 
companies;  and  that  the  classification  of  the 
persona  to  be  taxed  is  arbitrary  and  un- 
reasonable, because  It  Is  not  based  upon  any 
"difference  which  bears  a  Just  and  proper 
relation  to  the  attempted  classification."  As 
to  the  right  to  classify  subjects  of  taxation, 
this  court,  in  McDanlels  v.  Connelly  Shoe 
Co.,  30  Wash.  549,  71  Pac.  37,  where  the 
question  of  classification  was  under  consid- 
eration, said:  "It  Is  true  that  the  mere  fact 
of  classification  is  insufilcient  to  relieve  a 
statute  from  the  reach  of  this  clause  of  tlie 
Constitution, — that  it  must  appear  that  the 
classification  is  made  upon  some  reasonable 
and  Just  difference  between  the  persons  af- 
fected and  others  to  warrant  classification  at 
all."  And  In  Gulf,  C.  &  S.  F.  Ry.  Co.  v. 
Ellis,  165  U.  S.  150,  17  Sup.  Ct.  255,  41  L. 
Ed.  666.  In  which  the  question  of  the  power 
of  classification  is  elaborately  discussed,  the 
Supreme  Court,  respecting  such  power,  ob- 
served: "That  must  always  rest  upon  some 
difference  which  bears  a  reasonable  and  Just 
relation  to  the  act  in  respect  to  which  the 
cIas.sIflcation  Is  proposed,  and  can  never  be 
made  arbitrarily,  and  without  any  such  ba- 
sis." The  classification  made  in  imposing 
this  tax  is  based  solely  uiwn  age  and  sex. 
It  has  no  relation  to  the  property  of  the  per- 
sons to  be  taxed,  or  to  their  ability  to  pay. 
The  persons  selected  to  bear  the  burden  are 
under  no  greater  obligations  to  pay  for 
keeping  the  streets  in  repair  than  others  who 
are  exempted  from  the  payment  of  the  tax. 
Does  such  classification,  then,  rest  upon  a 
reasonable  difference  between  the  persons 
taxed  and  others  who  are  not  taxed?    It 


has  been  stated  by  our  highest  court  that 
there  is  no  precise  application  of  the  rule 
of  reasonablenes  of  classification,  and  that 
there  cannot  be  an  exact  exclusion  or  in- 
clusion of  person  and  things.  Mugoun  v. 
Illinois,  etc..  Bank,  170  IT.  S.  2J)C.  18  Sup. 
Ct.  594,  42  L.  Ed.  1037.  Where  exemptions 
from  taxation  are  permissible,  the  reason- 
ableness of  the  classification  of  sul)je»'t« 
must,  therefore,  be  determined  from  the 
facts  and  circumstances  appearing  in  each 
particular  case.  It  is  urged  on  the  part  of 
the  respondent  that  the  statute  under  con- 
sideration ought  to  be  upheld,  because  the 
people  have  acquiesced  In  It,  and  these  tax- 
es have  been  levied  and  collected  under  It 
in  cities  throughout  the  state  ever  since  the 
organization  of  the  state  government;  and 
City  of  Faribault  v.  Misener,  20  Minn.  39(i 
(Gil.  347),  Is  cited  in  support  of  that  prop- 
osition. The  Constitution  of  Minnesota  con- 
tained the  following  clause:  "All  taxes  to 
be  raised  in  this  state  sliall  he  as  nearly 
equal  as  may  be."  Pursuant  to  the  author- 
ity given  by  its  charter,  the  city  of  Fari- 
bault in  each  of  the  years  1872  and  1873 
levied  and  assessed  a  poll  tax  of  1^2  on  every 
qualified  voter,  except  members  of  fire  en- 
gine, hook  and  ladder,  and  hose  companies. 
The  defendant,  Misener,  refused  to  pay  the 
poll  tax  assessed  against  him  for  each  of 
those  years,  and  an  action  was  brought 
against  him  before  a  Justice  of  the  peace  to 
recover  the  same.  The  Justice  rendered 
Judgment  in  favor  of  the  defendant,  which 
on  appeal  was  afl^lrmed  by  the  district  court. 
and  the  plaintiff  appealed  to  the  Supreme 
Court.  The  principal  question  before  tlu> 
court  in  that  case  was  whether  the  clause 
in  the  city  charter  exempting  firemen  from 
the  payment  of  poll  tax  was  repugnant  to 
the  provision  of  the  state  Constitution  alMve 
set  forth,  and  the  court  held  that  it  was  not. 
It  seems  apparent  from  expressions  In  Its 
opinion  that  the  decision  of  the  court  was 
largely  influenced  by  the  fact  that  a  long- 
continued  acquiescence  of  the  people  in  the 
statute  under  which  the  taxes  in  question 
had  been  collected  had  established  a  legis- 
lative and  popular  construction  of  the  Con- 
stitution, which,  in  the  opinion  of  the  court, 
was  entitled  to  great  consideration.  And 
it  is  true  that  in  case  of  doubt  in  the  mind 
of  the  court  as  to  the  proper  construction  of 
any  particular  provision  of  the  Constitu- 
tion a  contemporaneous  interpretation  or 
the  subsequent  practical  construction  of  such 
provision  is  entitled  to  great  weight.  But. 
in  the  language  of  Judge  Cooley:  "Acqui- 
escence for  no  length  of  time  can  legalise 
a  clear  usurpation  of  power,  wliere  the  pci- 
pie  have  plainly  expressed  their  will  in  tlK* 
Constitution,  and  appointed  Judicial  tribu- 
nals to  enforce  It.  A  power  is  frequently 
yielded  to  merely  because  It  is  claimed,  ami 
It  may  be  exercised  for  a  long  period,  la 
violation  of  the  constitutional  prohibition, 
without  the  mischief  whicb  the  Constitution 
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was  designed  to  g:uaid  against  appearing, 
or  'Without  any  one  being  sufficiently  inter- 
ested in  the  subject  to  raise  tbe  question; 
but  these  circumstances  cannot  be  allowed 
to  sanction  a  clear  Infraction  of  the  Consti- 
tution. We  think  we  allow  to  contemporary 
and  practic*al  construction  its  full  legitimate 
force  when  we  suffer  It,  where  It  is  clear 
and  uniform,  to  solve  in  its  own  favor  the 
doubts  which  arise  on  reading  tbe  iustru- 
meut  to  be  construed."  Cooley  on  Constitu- 
tional Limitations  (7th  Ed.)  pp.  100,  107. 
Sec  State  ex  rcl.  Chamberlln  y.  Daniel,  17 
Wash.  Ill,  40  Pac.  243. 

The  Minnesota  case  above  cited  is  con- 
fidently relied  on  by  counsel  for  the  re- 
spondent as  supporting  the  ruling  of  the 
trial  court  in  this  case,  and  It  is  in  fact 
more  nearly  in  point  than  any  other  of  the 
numerous  cases  cited.  But,  conceding  that 
decision  to  be  correct  under  the  Constitu- 
tion and  laws  of  Minnesota,  it  cannot  be  said 
to  be  entitled  to  coutroliiug  influence  here, 
for  the  reason  that  the  general  constitu- 
tional provision  there  considered  Is  material- 
ly  different  from  tbe  provision  of  our  Con- 
stitution now  before  us  for  interpretation, 
and  which  declares,  as  we  have  seen,  that 
taxes  for  corporate  purposes  "shall  be  equal 
and  uniform  in  respect  to  persons  and  prop- 
erty within  the  Jurisdiction  of  the  body  levy- 
ing tbe  same."  The  tax  attempted  to  Im 
collected  In  this  instance  is  not  uniform 
even  as  to  the  persons  included  in  tbe  clas- 
sification made  by  the  Legislature  for  some 
persons  in  the  general  class  are  exempted 
from  the  payment  of  the  tax.  It  would, 
therefore,  seem  clear  that  the  section  of  tbe 
statute  now  under  consideration  is  repug- 
nant to  section  9  of  article  7  of  the  Consti- 
tution, and  consequently  void.  This  con- 
clusion Is  fully  supported  by  the  decision  of 
the  Supreme  Court  of  Illinois  in  Hunsaker 
T.  Wright,  30  111.  146,  wherein  tbe  constitu- 
tionality of  a  county  tax  levied  upon  property 
within  the  limits  of  tbe  city  of  Cairo  was 
in  question,  tbe  provision  of  tbe  Constitution 
there  Interpreted  being.  In  substance,  iden- 
tical with  section  9  of  article  7  of  our  Con- 
stitution. The  lower  court  In  that  case  en- 
joined tbe  collection  of  the  tax,  and  its  rul- 
ing was  affirmed  by  the  Supreme  Court. 
The  Constitution  of  that  state  declared  that 
"the  General  Assembly  shall  provide  for 
levying  a  tax  by  valuation  so  that  every 
person  and  corporation  shall  pay  a  tax  in 
proportion  to  the  value  of  his  or  her  prop- 
erty," and  that  "the  corporate  authorities 
of  counties,  •  •  •  cities,  towns  and  vil- 
lages may  be  vested  with  power  to  assess 
and  collect  taxes  for  corporate  purposes, 
such  taxes  to  be  uniform  in  respect  to  per- 
sons and  property  within  the  Jurisdiction  of 
the  body  imposing  tbe  same."  And  with  re- 
gard to  those  provisions  the  court  said: 
•These  provisions  were  manifestly  Inserted 
in  tbe  fundamental  law  for  tbe  purpose  of 
Insuring  equality  in  tbe  levy  and  collection 


of  the  taxes  to  support  tbe  government, 
whether  levied  for  state,  county,  or  mu- 
nicipal purposes.  The  design  was  to  im- 
pose an  equal  proportion  of  these  burthens 
upon  all  persons  within  the  limits  of  tbe  dis- 
trict or  body  imposing  them.  Under  these 
provisions  the  Legislature  has  no  power  to 
exempt  or  release  a  person,  or  community 
of  persons,  from  their  proportionate  share 
of  these  burthens.  Not  having  such  power 
themselves,  they  are  unable  to  delegate  such 
power  to  these  inferior  bodies."  See,  also, 
to  tbe  same  effect,  Cooley  on  Taxation  (2d 
Ed.)  pp.  25,  26. 

We  have  refrained  from  discussing  the 
numerous  cases  cited  by  counsel  upholding 
levies  of  taxes  payable  in  labor  on  high- 
ways, for  tbe  reason  that  we  have  deemed 
such  cases  inapplicable  to  the  case  at  bar. 
Though  in  the  nature  of  a  tax,  such  levies 
are,  in  general,  referable  to  the  police  pow- 
er. "Neither  in  common  speech  nor  In  cus- 
tomary revenue  legislation  would  a  burden 
of  this  nature  be  understood  as  embraced 
In  the  term  'tax';  and  statutory  provisions 
for  assessment  are  not,  therefore,  applica- 
ble to  It,  unless  made  so  in  express  terms." 
Cooley  on  Taxation  (2d  Ed.)  page  15. 

Our  conclusion  is  that  both  the  ordinances 
for  the  violation  of  which  appellant  was 
tried  and  convicted  and  tbe  provision  of  tbe 
statute  upon  which  they  are  founded  are 
unconstitutional  and  void,  and  the  judgment 
and  sentence  is  therefore  reversed,  and  tbe 
action   dismissed. 

HADLEY  and  MOUNT,  JJ.,  concur.  PUL- 
LERTON,  C.  J.,  dissents. 


STATE  ex  rel.  LIVINGSTONE  et  al.  T. 
WILLIAMS,  Mayor,  et  al. 

(Supreme  Court  of  Oregon.     Aug.  8,  1004.) 

'  VANDAMCS  —  TO  CAUSE  ABBEST  —  WABBAKT— 
OAMBLINO— BAIL  AND  DEPOSIT  IN  LIEU— IS- 
SUING BENCH  WABBANT8 — MISJOINDEB  OF 
CAUSES  OF  PROCEEDING— UNNECESSARY  STEPS 
—AMENDED  WRIT. 

1.  Mandamus  will  not  issue  to  compel  any  one 
to  arrest,  or  order  the  arrest,  without  a  com- 
plaint or  warrant,  of  certain  named  persons  al- 
leged to  be  conducting  a  gambling  house,  the  of- 
fense not  being  committed  in  the  presence  of  the 

i  court,  SO  as  to  warrant  it,  under  B.  &  C  Comp. 

;  S  1015,  to  command  arrest  of  the  offenders  with- 

i  out  a  warrant,  and  gambling  being,  under  nec- 

'  tion   1944.  and  Portland  City  Ordinance   No. 

3,083,    but   a   misdemeanor,   arrest    for   which 

without  a  warrant  is  authorized  by  section  lUll 

only  when  it  is  committed  in  the  presence  of 

the  officer. 

2.  A  writ  of  mandamus  commanding  th(*chlef 
of  police  to  arrest  and  vigorously  prosecute  cer- 
tain persons  will  not  be  construed  as  a  direction 
to  file  formal  charges  against  persons  before  ar- 
resting them,  necessary  to  make  the  arrest  for 
a  misdemeanor  lawful. 

3.  A  distinction  being  made  by  B.  &  C.  Comp. 
f  1338,  between  bail  and  money  deposited  in 
lieu  thereof,  a  literal  compliance  with  a  writ 
of  mandamus  to  issue  l)ench  warrants  for  per- 
sons whose  l>ail  has  l>een  forfeited  would  not 
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reach  persons  who  had  deposited  money  In  liea 
of  bail. 

4.  An  alternative  writ  of  mandamus  to  a  mu* 
nicipal  judge  to  issue  liench  warrants,  alleging 
merely  that  he  neglects  to  issue  them  "as  re- 
quired by  law,"  does  not,  as  is  necessary,  aver 
that  it  is  incumbent  on  such  judge  to  issne 
bendi  warrants,  but  merely  states  a  legal  con- 
clusion. 

6.  Under  Portland  City  Charter,  S  331,  provid- 
ing that  the  clerk  of  the  municipal  court  shall 
keep  its  seal  and  affix  it  to  any  process  emanat- 
ing therefrom,  it  is  his  duty  to  issue  bench  war- 
rants; so  that  mandamus  will  not  lie  to  com- 
jpel  the  judge  to  do  this. 

8.  A  writ  of  mandamus  does  not  improperly 
join  several  causes  of  special  proceeding,  though 
it  is  directed  to  several  officers  commanding 
each  to  do  but  one  of  the  separate  and  suc- 
cessive acts — ^that  imposed  on  such  officer  by 
iaw,  necessary  to  secure  to  relator  his  legal 
right. 

7.  Though  it  is  the  duty  of  the  mayor  or  ex- 
ecutive board  of  a  city,  on  receipt  of  satisfactory 
information,  to  direct  the  chief  of  police  to 
enter  gambling  houses  and  arrest  persona  there 
found  offending  against  the  law,  yet,  it  being 
made  the  duty  of  a  police  officer  by  B.  &  C. 
Comp.  I  1950,  to  inform  against  and  prosecute 
persons  whom  he  has  reasonable  cause  to  be- 
lieve guilty  of  violating  the  provisions  of  an  act 
prohibiting  gambling,  mandamus  will  not  lie 
to  the  mayor  to  issue  an  order  for  the  chief 
of  police  to  prosecute  gamblers,  and  to  him  to 
obev  such  order,  but,  he  having  reasonable  cause 
to  believe  that  such  persons  are  violating  such 
law,  it  is  enough  to  command  him  alone  to  per- 
form his  duty ;  as  mandamus  will  not  lie  to 
compel  the  doing  of  vain  and  nseless  things. 

8.  Mandamus  to  the  chief  of  police  to  prose- 
cute gamblers  will  not  be  refused  on  the  prin- 
ciple that  an  officer  cannot  be  compelled  to  do 
what  his  superior  officer  has  lawfully  command- 
ed him  not  to  do,  where  they  have  entered  into 
an  unlawful  conspiracy  not  to  prosecute  them. 

fl.  As  an  alternative  writ  of  mandamus  stands 
for  a  complaint,  it  having  improperly  united 
several  causes  of  special  proceedings,  and  hav- 
ing been  demurred  to  on  that  ground,  relator 
can  proceed  only  by  filing  an  amended  writ  con- 
tainmg  the  cause  be  elects  to  pursue. 

Appeal  from  Circuit  Court,  Multnomah 
County;  John  B.  Cleland,  Alfred  F.  Sears, 
Jr.,  Arthur  L,  Frazer,  and  M.  0.  Oeorge, 
Judges. 

Mandamus,  on  the  relation  of  S.  Living- 
stone and  others,  against  George  H.  Wil- 
liams, mayor  of  the  city  of  Portland,  and 
others.  Judgment  for  relatora  Defendants 
appeal.    Reversed. 

This  Is  a  mandamus  proceeding,  instituted 
on  the  relation  of  R.  Idvlugstone  and  others 
against  George  H.  Williams,  as  mayor  of 
Portland;  Charles  H.  Hunt,  as  chief  of 
police;  H.  W.  Hogue,  as  municipal  Judge; 
and  Charles  F.  Beebe  and  others,  as  mem- 
bers of  the  executive  board  of  that  city — 
to  compel  the  arrest  and  prosecution  of  cer- 
tain persons  for  alleged  violations  of  a  clause 
of  the  city  charter,  of  the  provisions  of  a 
mimiclpal  ordinance,  and  of  the  requirements 
of  a  statute  of  the  state  prohibiting  gambling. 
Alternative  writs  were  Issued,  one  to  the 
members  of  the  executive  board  as  a  body, 
and  one  to  each  of  the  other  defendants, 
who  severally  demurred  thereto  on  the 
grounds:  (1)  That  they  did  not  state  facts 
sufficient  to  entitle  the  relators  to  the  relief 


demanded;  (2)  that  It  an>eared  therefrom 
that  a  plain,  speedy,  and  adequate  remedy 
In  the  ordinary  course  of  law  existed  for 
the  suppression  of  the  evil  alleged;  (3)  that 
the  court  did  not  have  Jurisdiction  of  the 
persons  of  the  defendants  nor  of  the  sub- 
ject-matter Involved;  and  (4)  that  several 
alleged  causes  of  special  proceeding  were 
improperly  united.  These  demurrers  being 
overruled,  and  the  defendants  declining  fur- 
ther to  plead,  the  writs  were  made  peremp- 
tory, and  they  severally  appeal. 

J.  J.  Fitzgerald,  for  appellants.  M.  L. 
Pipes,  for  respondents. 

MOORS),  C.  J.  (after  staUng  the  factsi. 
It  Is  contended  by  defendants'  counsel  that 
errors  were  committed  In  overruling  these 
demurrers.  Let  us  flrst  consider  whether 
or  not  the  alternative  writs  state  facts  suffi- 
cient to  warrant  the  granting  of  the  relief 
demanded.  They  show  the  rig^t  of  the  re- 
lators to  Institute  these  proceedings;  allege 
the  Incorporation  of  the  city  of  Portland, 
and  the  several  duties  of  the  respective  de- 
fendants, so  far  as  Involved  herein;  that 
since  March,  1903,  defendants  have  wllifnliy 
conspired  to  obstruct  and  defeat  the  enforce- 
ment of  the  provisions  of  the  city  charter, 
of  the  municipal  ordinance,  and  of  a  stat- 
ute of  the  state  prohibiting  gambling,  and 
to  thwart  the  conviction  and  punishment  of 
persons  engaged  In  gaming,  or  who  keep  or 
frequent  gambling  houses,  and  refuse  to  per- 
form the  duties  imposed  upon  them  In  rela- 
tion to  such  prohibition;  ttiat  every  day  and 
night  since  the  unlawful  agreement  waa 
entered  Into  a  number  of  persons  have  open- 
ly and  notoriously  been  engaged  In  keeping 
and  conducting  gaming  and  gambling  houses, 
rooms,  and  premises,  and  playing  the  games 
so  prohibited,  which  places  have  been  and 
now  are  kept  and  used  as  common  gaming 
houses  for  playing  therein  for  wager  of 
money  at  games  of  chance,  some  of  the 
persons  so  employed  and  of  the  rooms  hi 
which  they  are  engaged  being  as  follows: 
John  Thomas,  130  Fifth  street,  H.  Shapiro, 
185  Third  street,  George  Fuller,  •  •  •, 
Fred  Fritz,  242  Burnslde  street,  E.  Blaster, 
248  Burnslde  street,  and  A.  D.  Martini,  81 
First  street;  that  at  all  times  and  now  the 
defendants  bad  and  have  Information  satis- 
factory to  each  of  them  that  such  houses 
and  rooms  were  and  are  constantly  used  for 
gambling,  but,  in  pursuance  of  their  unlaw- 
ful agreement,  the  chief  of  police,  with  the 
sanction  and  approval  of  his  codefendants, 
pretends  to  subscribe  and  verify  complaints 
against  such  persons,  feigning  to  charge 
them  severally,  in  due  form  of  law,  with 
violating  the  ordinances  relating  to  gambling, 
flies  the  same  in  the  municipal  court,  and. 
without  any  order  therefrom  fixing  their 
bail.  Induces  them  to  deposit  sums  of  money, 
pretending  that  they  are  in  lieu  of  bail,  and 
the  municipal  Judge,  in  furtherance  of  socb 
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unlawful  combination,  professes  to  order  sucb 
money  forfeited  and  paid  into  the  city  treas- 
ury, tUe  defendants  Intending  that  tlie  per- 
sons so  charged  stiould  not  appear  In  court 
for  trial,  they  consenting  thereto,  relying 
upon  the  defendants'  advice  that  they  were 
not  to  be  tried  on  such  charges  if  twice  each 
month  they  would  deposit  the  sums  agreed 
upon  as  simulated  bail;  that  In  pursuance 
of  such  conspiracy  all  persons  conducting 
common  gaming  bouses.  Including  those  here- 
inbefore named,  have  been  charged  by  the 
chief  of  police  twice  each  month  with  the 
otTense  of  gambling,  and  in  every  Instance 
they  have  deposited  a  specified  sum  of  mon- 
ey in  Ueu  of  ball,  which  has  invariably  been 
forfeited,  the  municipal  Judge  refusing  to 
proceed  with  their  trials;  that  at  intervals 
between  the  time  of  such  deposits  the  de- 
fendants had,  and  now  have,  satisfactory 
Information,  and  know  that  the  persons  so 
charged  are  keeping  gaming  bouses,  but  the 
defendants  willfully  neglect  and  refuse  to 
charge  them  therewith,  or  cause  them  to  be 
arrested  therefor,  or  to  be  brought  to  trial, 
and  in  doing  so  the  defendants  have  not 
exercised  any  discretion,  but  act  arbitrarily, 
and  with  Intent  to  permit  public  gambling 
In  violation  of  law;  that  the  municipal  Judge, 
well  knowing  that  the  persons  making  such 
deposits  are  In  the  city,  at  their  several 
gambling  houses,  engaged  In  playing  prohib- 
ited games,  willfully  neglects  to  Issue  bench 
warrants  for  their  arrest,  "as  required  by 
law,"  with  intent  that  they  shall  continue 
to  violate  the  city  charter,  municipal  ordi- 
nance, and  statute  of  the  state,  so  as  to  de- 
rive from  them  an  illegal  and  corrupt  rev- 
enue for  the  city;  that  the  largest  gambling 
house  Is  known  as  the  "Portland  Club,"  at 
No.  130  Fifth  street,  which  is,  and  at  all 
times  mentioned  herein  has  been,  kept  and 
conducted  by  Peter  Grant,  Jack  Grant,  Law- 
rence Sullivan,  Harvey  Dale,  and  Nate  Solo- 
mon; that  in  March,  1903,  and  thereafter  at 
regular  Intervals,  the  chief  of  police  has  pre- 
tended to  file  in  the  municipal  court  verified 
complaints  against  one  of  the  persons  last 
mentioned  under  the  fictitious  name  of  John 
Thomas,  well  knowing  the  true  name  of  the 
person  intended  to  be  charged,  who  would 
thereupon  deposit  in  that  court,  under  the 
preteiiHe  of  bail,  about  $250,  but  on  Novem- 
ber Zi,  1903,  the  sum  left  for  that  purpose 
was  $300,  which  the  Judge  pretended  to  for- 
feit— whereby  gambling  has  continued  in 
violation  of  law,  and  the  persons  engaged 
therein  and  pretended  to  be  charged  there- 
with and  arrested  therefor  under  the  name 
of  John  Thomas  have,  in  pursuance  of  such 
conspiracy,  never  appeared  in  the  municipal 
court  for  trial;  and  that  the  relators  have 
no  plain,  speedy,  or  adequate  remedy  In  the 
ordinary  course  of  law. 

The  four  alternative  writs  are  alike  In 
every  particular,  except  the  thirty-seventh 
paragraph  thereof,  which  relates  to  the  re- 
spective commands  enjoined  upon  the  sev- 


I  eral  defendants;  the  one  addressed  to  the 
I  mayor,  omitting  the  choice  of  showing  cause, 
being  as  follows:  "Now,  therefore,  you  are 
commanded  that  Immediately  after  the  re- 
ceipt of  this  writ  you  forthwith  direct 
Charles  H.  Hunt,  as  chief  of  police  of  said 
city,  to  enter,  or  cause  a  proper  police  officer 
to  enter,  the  common  gaming  bouses  de- 
scrit)ed  In  this  writ,  and  particularly  the 
premises  at  130  Fifth  street,  known  as  the 
'Portland  Club,'  which  is  a  common  gaming 
and  gambling  house,  and  forthwith  arrest 
or  cause  to  be  arrested  the  person  or  per- 
sons who  may  be  found  there  violating  the 
gambling  law  and  ordinances,  and  particu- 
larly the  person  who  has  heretofore  been 
charged  by  the  said  chief  of  police  In  the 
municipal  court  of  said  city  with  violating 
the  laws  and  ordinances  of  said  city  under 
the  name  of  John  Thomas,  and  the  persons, 
to  wit,  Peter  Grant,  Jack  Grant,  Lawrence 
Sullivan,  Harvey  Dale,  and  Nate  Solomon, 
who  are  keeping  and  using  said  gaming  and 
gambling  house,  and  to  seize  all  Instruments 
of  gaming  that  may  be  found  therein,  and 
bring  the  same  into  the  municipal  court, 
and  to  vigorously  prosecute  said  persons 
therefor,  or  that  you  show  cause,"  etc.  The 
command  addressed  to  the  executive  l)oard 
Is  almost  Identical  with  tliat  to  the  mayor, 
and  that  directed  to  the  chief  of  police  was 
to  execute  the  orders  of  the  mayor  and  of  the 
executive  board,  as  contained  in  the  man- 
dates to  them.  The  municipal  Judge  was 
required  to  perform  the  following  service: 
"Now,  therefore,  you  are  commanded  that 
immediately  after  the  receipt  of  this  writ 
you  issue  liench  warrants  for  all  persona 
charged  with  ofCeuses  against  the  ordinances 
of  said  city  relating  to  gambling,  whose 
bail  has  been  forfeited  by  order  of  your 
court,  and  who  have  not  appeared  for  trial 
in  the  several  actions  against  them,  and 
particularly  for  the  persons  charged  under 
the  name  of  John  Thomas,  charged  in  the 
months  of  May,  June,  July,  August,  Septem- 
Ijer,  October,  and  particularly  alxtut  Novem- 
ber 30,  1003,  and  that  you  cause  the  said 
persons  to  be  brought  before  you  and  pro- 
ceed to  the  trial  thereof." 

Section  194  of  the  charter  of  the  city  of 
Portland,  which  is  relied  on  as  imposing 
upon  the  mayor  and  the  executive  board  the 
duties  sought  to  be  enforced  against  them  In 
this  proceeding,  is,  so  far  as  deemed  In- 
volved herein,  as  follows:  "^"henever  tlie 
mayor  or  the  executive  board  ascertains  or 
receives  satisfactory  Information  that  anj- 
house,  room,  or  premises  within  such  city 
•  •  •  is  being  kept  or  used  as  a  common 
gaming  house  or  common  gambling  prem- 
ises, for  playing  therein  for  wager  of  mon- 
I  ey  at  a  game  of  chance,  •  •  •  it  shall 
be  lawful  for  the  mayor  or  tlie  executive 
board  to  authorize  and  direct  the  chief  of 
police,  or  any  officer  of  the  force,  to  enter 
such  house,  room,  or  premises,  and  forth- 
with arrest  all  persons   therein   found  of- 
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fending  against  any  law,  and  to  seize  all 
Instruments  of  gaming  •  •  •  and  bring 
the  said  articles  into  court."  Sp.  Laws  Or. 
1903,  p.  83.  Assuming,  without  deciding, 
that  the  clause  "it  shall  be  lawful,"  In  the 
section  quoted,  is  not  merely  permissive,  but 
mandatory,  imposing  upon  the  mayor  and 
the  executive  board  the  duty  of  directing 
the  chief  of  police  as  therein  specified,  had 
these  officers  the  power,  and  could  the  court 
compel  them,  to  order  the  arrest,  without  a 
warrant,  of  any  person  not  found  ofTeuding 
against  any  law?  The  statute  prescribing 
when  an  arrest  may  be  made  without  writ- 
ten authority  is  as  follows:  "A  peace  officer 
may,  without  a  warrant,  arrest  a  person, — 
(1)  For  a  crime  committed  or  attempted  In 
his  presence;  (2)  when  the  person  arrested 
has  committed  a  felony,  although  not  In  his 
presence;  (3)  when  a  felony  has  In  fact  been 
committed,  and  he  has  reasonable  cause  for 
lielleving  the  pei-son  arrested  to  have  com- 
mitted It."  B.  &  C.  Conip.  i  1«11.  '  M- 
nance  No.  3.083  of  tlie  city  of  Portland,  ap- 
proved October  13,  1883,  prohibiting  gam- 
bling, and  in  force  when  the  writs  herein 
wore  Issued,  imposes  for  a  violation  of  Its 
provisions  a  punishment  by  Imprisonment 
not  exceeding  00  days  or  by  a  flue  not  ex- 
ceeding iiSOO,  or  by  both  such  fine  and  im- 
prisonment. It  will  thus  be  seen  that  by 
this  municipal  enactment  tlie  crime  of  gam- 
bling is  only  a  misdemeanor,  as  It  is  like- 
wise regarded  by  statute  of  this  state.  B. 
&  C.  Comp.  ?  1044.  It  would  have  been 
lawful  for  the  mayor  or  for  the  executive 
board  to  have  directed  the  chief  of  police 
to  enter  any  gambling  house  In  the  city  of 
Portland  and  arrested  all  persons  found 
therein  oflTendlng  against  any  law,  for  the 
Individuals  so  discovered  would  be  guilty  of 
a  crime  committed  or  attempted  In  the  pres- 
ence of  a  peace  officer.  Id.  {  lull.  When, 
however,  the  mayor  and  the  executive  board 
were  commanded  in  the  alternative  writs, 
without  either  the  filing  of  a  complaint  or 
the  issuing  of  a  warrant,  to  direct  the  ar- 
rest of  the  persons  named,  we  do  not  think 
any  authority  existed  therefor;  for,  if  the 
persons  designated  were  found  offending 
against  any  law,  the  insertion  of  their  names 
In  the  alternative  writs  was  unnecessary, 
but,  if  not  so  found,  their  alleged  crimes 
being  only  misdemeanors,  and  not  commit- 
ted In  the  presence  of  the  court  (Id.  J  ICl.')), 
It  was  powerless  to  command  their  appre- 
hension. State  ex  rel.  v.  Francis,  0."»  Mo. 
44,  8  S.  W.  1.  In  that  case  it  was  held  that 
a  writ  of  mandamus  would  not  be  Issued 
to  compel  the  board  of  police  commissioners 
of  the  city  of  St.  Louis  to  arrest  and  prose- 
cute certain  named  persons  for  a  violation 
of  the  law  of  Missouri  prolilblting  the  sale 
of  fermented  liquors  on  Sunday.  In  ren- 
dering the  decision  Mr.  Justice  Sherwood, 
speaking  for  the  court,  says:  "Again,  on  the 
mere  admission  of  the  respondents  that  four 
citizens  have  done  certain  acts,  the  latter 


are  to  be  arrested  and  prosecuted  without 
affidavit  and  without  warrant.  This  Is  far- 
ther, it  seems  to  me,  than  the  mandatory 
authority  of  a  court  extends.  Indeed,  I  have 
found  no  precedent  for  a  mandamus  for 
the  arrest  of  any  one.  It  is  the  duty  of  a 
sheriff,  as  conservator  of  the  peace,  to  cause 
ail  offenders  against  the  law,  in  his  view,  to 
enter  into  recognizance  with  surety  to  keep 
the  peace,  etc.  1  Rev.  St.  1879,  $  3889.  It 
is  also  his  duty  to  quell  and  suppress  as- 
saults and  batteries,  riots,  affra.vs,  and  In- 
surrections, to  apprehend  and  commit  to  Jail 
all  felons  and  traitors,  and  execute  all  procH?ss 
dlrec-ted  to  him  by  legal  authority.  1  Rev. 
St.  1870.  S  3S01.  And  yet  It  Is  belleve<l  that 
no  Instance  can  be  found  where  a  mandamus 
has  Issued  commanding  a  sheriff  to  quell 
a  riot  or  to  arrest  a  criminal.  The  fact  that 
no  such  precedent  can  be  found  argues  very 
strongly  against  the  exercise  of  such  an 
thorlty.  It  is  very  easy  to  see  that.  If  tlit; 
process  of  mandamus  could  be  employed  in 
this  ordinary  wa.v,  that  extraordinary  writ 
would  soon  descend  from  its  high  plane  and 
become  very  commonplace." 

To  secure  freedom  from  Illegal  restraint 
for  trivial  causes,  the  wisdom  and  experi- 
ence of  ages  have  sanctioned  the  use  of  cer- 
tain fonns  of  procedure  which  must  be  o\y 
served  Ik  "ore  an  alleged  criminal  can  law- 
fully be  arrested  for  a  misdemeanor  not 
committed  in  the  presence  of  a  magistrate 
or  of  a  peace  officer.  A  formal  charge  must 
be  made  and  filed,  showing  that  the  court 
has  jurisdiction  of  the  subject-matter  and 
authority  to  issue  a  warrant.  In  pursuance 
of  whidi  a  peace  officer  may  apprehend  the 
person  tliercin  named,  and  be  exonerated 
from  all  consequences  that  may  possibly  re- 
sult from  a  wrongful  Imprisonment,  by  pro- 
ducing the  writ  If  It  appears  therefrom  that 
the  court  Issuing  it  had  such  Jurisdiction, 
and  there  is  nothing  disclosed  to  notify  him 
of  any  lack  of  such  authority.  Crocker, 
Sheriffs,  S  48;  Murfree,  Sheriffs,  {  1161;  3 
Cyc.  880;  2  Am.  &  Eng.  Enc.  Law  (2d  Ed.) 
81)9,  893;  Savacool  v.  Boughton,  21  Am.  Dec. 
181;  In  re  Way,  41  Mich.  299,  304,  1  N.  W. 
1021.  In  Goodell  ex  rel.  v.  Woodbury,  71 
N.  H.  378,  52  Atl.  855.  relied  upon  by  the 
relators  as  supporting  the  Judgment  render- 
ed herein,  a  writ  of  mandamus  was  issued 
to  compel  the  chief  of  police  of  Manchester, 
N.  H.,  to  enforce  the  provisions  of  a  statute 
of  that  state  prohibiting  the  sale  of  Intoxi- 
cating liquors;  but  the  officer  was  com- 
manded to  prosecute,  not  to  arrest,  the  per- 
sons named  In  the  writ.  In  deciding  that 
case  Mr.  Chief  Justice  Blodgett,  referring  to 
the  duties  of  the  chief  of  police,  says:  "•The 
defendant  is  not  merely  a  i)eace  officer;  he 
is  also  a  prosecuting  officer.  The  ordinances 
of  Manchester  (1892)  provide  that  "he  shaU 
carry  into  execution  within  the  city  the  laws 
of  the  state  and  all  the  ordinances  of  the 
city,  and  be  vigilant  to  detect  and  bring  to 
punishment  all  violators  thereof.     •     •    • 
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He  shall  receire  all  complaints  made  to  him 
of  any  Tlolatlon  of  the  last's  or  of  any  ordi- 
nance of  the  city,  and  shall,  in  behalf  of  the 
city,  cause  all  offenders  against  such  laws 
and  ordinances  to  be  promptly  prosecuted 
before  the  police  court  of  the  city  of  Man- 
chester, and  shall  attend,  on  behalf  of  the 
city,  at  their  trial.' "  In  the  case  at  bar  the 
chief  of  police  was  required  to  arrest  and 
vigorously  prosecute  the  persons  named  In 
the  alternative  writ  addressed  to  him,  but, 
as  such  order  was  a  recital  of  the  language 
of  the  city  charter  (section  105),  we  do  not 
think  the  command  can  be  construed,  in 
the  extraordinary  remedy  iuvolsed,  as  a  di- 
rection to  file  formal  charges  against  the 
persons  so  named,  before  arresting  them, 
and  that  a  reasonable  interpretation  of  the 
language  used  means  that  the  officer  was 
required  (1)  to  apprehend  such  persons;  (2) 
to  bring  them  into  the  municipal  court;  (3) 
to  prefer  charges  against  them;  and  (4)  to 
secure  the  attendance  of  witnesses  whose 
testimony  might  lead  to  their  conviction. 

The  Congress  of  the  United  States,  fearing 
an  infringement  of  the  citizen's  right  of  loco- 
motion, and  believing  that  the  Constitution 
originally  adopted  did  not  sufficiently  "se- 
cure the  blessings  of  liberty,"  guarantied 
by  that  instrument,  proposed  at  an  early 
day,  and  secured  the  ratification  of  the 
fourth  amendment  to  the  fundamental  law, 
which,  so  far  as  applicable  herein,  Is  as  fol- 
lows: "The  right  of  the  people  to  be  secure 
In  their  persons  »  •  •  against  unreason- 
able •  •  •  seizures  sliall  not  be  violat- 
ed; and  no  warrants  shall  Issue,  but  upon 
probable  cause,  supported  by  oath  or  affir- 
mation, and  particularly  describing  •  •  • 
the  persons  •  •  •  to  be  seized."  In  re 
Way,  41  Mich.  209,  1  X.  W.  1021,  Mr.  Chief 
Justice  Campbell,  commenting  on  the  mode 
of  apprehending  persons,  says:  "It  must 
not  be  forgotten  that  there  can  be  no  ar- 
rest without  due  process  of  law.  An  arrest 
•without  warrant  has  never  been  lawful  ex- 
cept In  those  cases  where  the  public  secur- 
ity requires  it;  and  this  has  only  been  rec- 
ognized In  felony,  and  in  breaches  of  the 
peace  committed  in  the  presence  of  an  offi- 
cer." In  Bright  v.  Patton,  CO  Am.  Rep.  30G, 
It  was  ruled  that  an  officer  had  no  right 
to  arrest  without  a  warrant,  after  an  offense 
had  been  committed,  where  the  ptmishment 
Is  only  a  fine  and  imprisonment  In  Jail.  The 
Illegal  arrest  of  a  person  without  a  warrant 
entities  him  to  compensation  for  the  dam- 
ages sustained  by  reason  of  the  false  Im- 
prisonment. Thornc  v.  Turck,  4C  Am.  Rep. 
126.  In  McConnell  v.  Kennedy,  20  S.  C.  180, 
7  S.  E.  76,  the  court,  in  distinguishing  be- 
tween false  imprisonment  and  malicious 
prosecution,  says:  "The  foundation  of  the 
cause  of  action  in  the  one  case  is  the  right 
which  even  a  gnllty  man  has  to  be  protected 
nRfiinst  any  unlawful  restraint  of  his  per- 
sonal liberty,  while  in  the  other  it  is  founded 
upon  the  right  of  an  Innocent  man  to  be 


compensated  in  damages  for  any  injury  be 
may  sustain  by  bringing  against  him  a 
groundless  charge,  even  though  such  charge 
may  be  presented  and  prosecuted  in  accord- 
ance with  the  strictest  forms  of  law."  The 
statute  of  this  state,  emphasizing  the  love 
of  personal  liberty  entertained  by  a  free 
people  as  expressed  In  the  fourth  amend- 
ment to  the  federal  Constitution,  impliedly 
prohibits  the  arrest,  without  a  warrant,  of 
any  person  for  the  commission  of  a  misde- 
meanor, unless  the  offense  was  attempted 
or  consummated  in  the  presence  of  a  magis- 

j  trate  or  of  a  peace  officer  (B.  &  C.  Conip.  § 
1611);  so  that,  if  the  chief  of  police  had 
obeyed  the  command  of  the  alternative  writ 
directed  to  him,  and,  without  a  warrant,  ar- 

I  rested  the  persons  so  designated,  their  al- 
leged crimes  being  only  misdemeanors,  he 
would  probably  have  been  liable  to  them  in 
nominal  damages,  at  least,  for  a  false  im- 
prisonment, unless  he  apprehended  them  in 
the  act  of  violating  the  law,  notwithstand- 
ing they  may  theretofore  have  been  guilty 
of  offending  against  the  statute  and  city  or- 
dinances prohibiting  gambling.  "An  offi- 
cer," says  the  editor  of  the  Am.  &  Eng.  Enc. 
Ijaw  (vol.  19,  p.  729  [2d  Ed.]),  "cannot  be 
compelled  to  do  more  than  the  statute  re- 

;  quires  of  him;"  and  hence  the  Issuance  of 
the  alternative  writs  addressed  to  the  mayor, 
to  the  executive  board,  and  to  the  chief  of 
police.  In  so  far  as  they  commanded  the  ar- 
rest without  a  complaint  or  warrant  of  the 
persons  so  named,  was  an  exercise  of  power 
not  authorized,  and  therefore  void. 

A  compliance  by  the  municipal  Judge  with 
the  command  directed  to  him  would  liave 
necessitated  an  examination  of  the  Journals 
of  the  municipal  court  from  the  time  of  its 
organlziition  until  the  writ  was  returned  to 
ascertain  the  names  of  the  persons  whose 
ball  had  been  ordered  forfeited  and  who  had 
not  appeared  for  trial  In  the  several  actions 
Instituted  therein  against  them,  that  bench 
warrants  might  be  issued  for  their  arrest, 
regardless  of  the  fact  that  many  of  those 
Intended  to  be  Included  In  the  order  may 
possibly  have  died  in  the  long  interim.  The 
statute  makes  a  distinction  between  ball  and 
money  deposited  In  lieu  thereof  (B.  &  C. 
Comp.  §  1338),  so  that  a  literal  compliance 
by  that  officer  with  the  alternative  writ  di- 
rected to  him  to  "issue  bench  warrants  for 
all  persons  charged  with  offenses  against 
ordinances  of  said  city  relating  to  gambling 
where  ball  has  been  forfeited  by  your  court, 
and  who  have  not  appeared  for  trial  In  the 
several  actions  against  them,"  would  not 
liave  resulted  In  punishing  the  persons  al- 
leged to  have  been  guilty  of  violating  the 
law  prohibiting  gambling,  nor  possibly  cor- 
rected the  evil  sought  to  be  suppressed  by 
these  proceedings,  assuming,  as  the  writs 
allege  and  the  demurrers  admit,  that  in  pur- 
suance of  the  conspiracy  entered  into  by 
the  defendants  money,  in  each  instauce,  was 
deposited  in  lieu  of  bail. 
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The  alternatiTe  writs.  In  referring  to  the 
(latlea  imposed  on  the  municipal  Judge,  con- 
tain the  following  averment:  "Among  the 
proTlBlons  of  law  not  otherwise  provided  In 
said  charter  are  that  a  defendant  shall  be 
admitted  to  bail  by  an  order  of  the  court, 
and  after  such  order  Is  made  he  may  de- 
posit In  lieu  thereof  with  the  clerk  the  sum 
of  money  mentioned  Ib  the  order,  and  if, 
without  sufficient  excuse,  the  defendant  neg- 
lect or  fall  to  appear  for  arraignment  or 
upon  any  other  occasion  when  his  presence 
in  court  may  he  lawfully  required,  the  court 
must  direct  the  fact  to  be  entered  In  the 
Journal,  and  the  undertaking  of  bail  or  the 
money  deposited  In  lieu  thereof,  as  the  case 
may  be,  is  thereupon  forfeited.  When  by 
reason  of  the  defendant's  neglect  or  failure 
to  appear  he  has  incurred  a  forfeiture  of  his 
ball  or  money  deposited  In  lieu  thereof,  it  U 
the  duty  of  the  court,  by  an  order  entered 
upon  Its  journal,  to  direct  the  arrest  of  the 
defendant,  and  his  commitment  to  the  offi- 
cer to  whose  custody  he  was  committed  at 
the  time  of  giving  ball,  and  hia  detention 
until  legally  discharged.  It  is  then  the  duty 
of  the  court  to  proceed  to  trial  In  ordinary 
course  until  final  determination."  The  char- 
ter provides  that  the  municipal  court  shall 
be  a  court  of  record  having  a  seal.  Section 
328.  AH  proceedings  before  such  court  or 
the  Judge  thereof  are  governed  and  regulated 
by  the  general  laws  of  the  state  applicable 
to  the  justice  of  the  peace  or  justices'  courts 
in  like  cases,  except  as  in  the  charter  oth- 
erwise provided.  Section  332.  The  exec- 
utive board  Is  authorized  to  appoint  a  clerk 
of  such  court,  who  Is  to  keep  the  seal  there- 
of and  affix  It  to  any  pocess  emanating 
therefrom.  Section  331.  The  demurrers 
having  admitted  the  duty  of  the  municipal 
Judge  to  enter  In  the  journal  of  his  court  a 
memorandnm  of  the  forfeiture  of  the  money 
deposited  In  lieu  of  ball,  and  of  orders  in 
such  cases  directing  the  arrest  of  the  persons 
whose  money  had  been  forfeited,  as  alleged. 
It  must  be  presimied,  In  the  absence  of  any 
averment  to  the  contrary,  that  such  official 
duty  has  been  regularly  performed  CB.  &  C, 
Comp.  f  788,  BUbd.  15),  and,  this  being  so, 
the  Issuing  of  the  bench  warrants  did  not 
devolve  upon  the  judge,  as  stated  In  the 
command  addressed  to  him,  but  on  the  clerk 
of  the  municipal  court,  who  is  required  to 
affix  the  seal  thereof  to  any  process.  Char- 
ter of  PorOand,  §  331.  Though  It  Is  alleged 
in  the  alternative  writs  that  the  municipal 
Judge  willfully  neglects  to  issue  bench  war- 
rants, "as  required  by  law,"  for  the  arrest  of 
persons  whose  money  deposited  in  lieu  of 
ball  has  been  declared  forfeited,  it  Is  not 
averred  that  it  is  incumbent  on  him  to  Issue 
such  warrants,  unless  the  duty  in  this  re- 
spect can  be  Implied  from  the  qualifying 
phrase  "as  required  by  law."  It  was  nec- 
essary to  state,  as  a  major  premise:  (1)  The 
facts  constituting  the  duty  which  the  law 
enjoins  on  the  defendants;  and,  as  a  minor 


premise,  (2)  their  failure,  neglect,  or  refusal 
to  comply  therewith,  from  which  the  court 
deduces  the  conclusion  sought  to  be  estab- 
lished. Bliss,  Code  PI.  (3d  Ed.)  i  137.  The 
writs  having  stated  that  the  municipal 
Judge  neglected  to  Issue  bench  warrants  "as 
required  by  law,"  the  phrase  quoted  is  only 
a  legal  conclusion,  and  not  the  averment  of 
a  material  fact,  stated  as  the  foundation  of 
an  enforceable  right  It  will  be  remembered 
that  the  sufficiency  of  the  alternative  writs 
was  challenged  by  demurrer,  and  in  such 
case  the  probative  facts  alone  are  admitted, 
and  not  the  conclusions  of  law  so  stated. 
Longshore  Printing  Co.  ▼.  Howell,  26  Or. 
627,  38  Pac.  547,  28  L.  R.  A.  464,  46  Am.  St 
Rep.  640.  It  not  having  been  alleged  that  it 
was  Incumbent  upon  the  municipal  judge 
to  Issue  bench  warrants,  and,  as  we  have 
seen,  this  duty  Is  Imposed  by  the  city  char- 
ter on  the  clerk  of  the  municipal  court.  It 
follows  that  the  alternative  writs  do  not 
state  facts  sufficient  to  constitute  a  cause  of 
special  proceeding  against  the  former. 

Considering  the  fourth  ground  of  the  de- 
murrer interposed  to  the  alternative  writs— 
that  several  causes  of  alleged  special  pro- 
ceedings have  been  Improperly  united — it 
has  been  held  that  one  writ  of  mandamus 
against  all  officers  concerned  In  the  separate 
but  co-operative  steps  for  levying  and  col- 
lecting a  tax  Is  the  proper  and  effective 
remedy  to  secure  Its  exaction.  Ijabette 
County  Com'rs  v.  United  States  ex  rel.,  112 
V.  S.  217,  6  Sup.  Ct  108,  28  L.  Ed.  698.  In 
deciding  that  case  Hr.  Justice  Matthews,  in 
speaking  for  the  court  on  the  procedure, 
said:  "There  is  no  Incongruity  in  such  a 
writ.  It  would  not  be  complete  or  effective 
without  it  embraced  all  the  particulars 
which,  in  law,  are  essential  to  the  full  duty 
contemplated  by  it,  the  performance  of 
which  is  necessary  to  secure  its  benefits  to 
the  party  who  sues  it  out  So  here  the  ob- 
ject of  this  writ,  though  including  man}- 
partlcular  steps  in  obeying  it,  is  nevertheless 
single,  in  that  it  is  Intended  to  obtain  an  end 
which  is  the  result  of  the  means  prescribed. 
The  command  of  the  vnrit  Is  to  perform  the 
general  duty,  which  Is  obeyed  by  perform- 
ing the  successive  steps  which  constitute  it 
Clearly,  the  writ  would  not  be  chargeable 
with  duplicity  If  addressed  to  one  person, 
although  It  commanded  the  performance  of 
a  series  of  acts,  each  of  which  was  a  con- 
dition of  the  performance  of  its  successor, 
where  the  right  of  the  relator  consists  in 
the  result  legally  flowing  from  the  com- 
bined whole.  It  can  make  no  difference  in 
principle  that  in  a  particular  case  the  law. 
Instead  of  casting  the  performance  of  the 
entire  duty  upon  a  single  person,  has  di- 
vided It  among  several,  each  to  perform  but 
one  act  In  the  series,  and  each  acting  Inde- 
pendently, and  not  as  responsible  to  any  of 
the  others,  but  all  required  to  co-operate  in 
the  attainment  of  the  single  result,  and  by 
a  continuous  and  uninterrupted  successio:!. 
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80  as  to  preserre  tbe  Integrity  and  unity  of 
the  performance  of  an  entire  duty.  The  re- 
lator Is  entitled  to  an  efTectlye  writ,  and  he 
can  have  it  only  on  the  terms  of  joining  in 
its  commands  all  those  whose  co-operation 
is  by  law  required,  even  though  It  be  by  sep- 
arate and  successive  steps  in  the  perform- 
ance of  those  official  duties  which  Is  neces- 
sary to  secure  to  him  his  legal  right.  Oth- 
erwise the  whole  proceeding  is  liable  to  be 
rendered  nugatory  and  abortive."  To  the 
same  effect,  see  State  ex  rel.  v.  Bailey,  7 
Iowa,  390. 

In  the  case  at  bar  it  will  be  remembered 
that  section  194  of  the  city  charter  provides 
that  it  shall  be  lawful  for  the  mayor  or  tbe 
executive  board,  on  the  receipt  of  satisfac- 
tory information,  etc.,  to  direct  the  chief 
of  police  to  enter  common  gaming  houses 
in  the  city  and  arrest  all  persons  therein 
found  offending  against  any  law.  The  stat- 
ute of  this  state  makes  it  the  duty  of  a 
police  officer  to  inform  against  and  diligent- 
ly prosecute  any  and  all  persons  whom  he 
shall  have  reasonable  cause  to  believe  guilty 
of  violating  the  provisions  of  an  act  prohib- 
iting gambling.  B.  &  C.  Comp.  S  1950.  This 
enactment  made  the  chief  of  police  of  the 
city  of  Portland  a  prosecuting  officer  (Goodell 
ex  rel.  v.  Woodbury,  71  N.  H.  378,  52  Atl. 
855),  and,  If  he  had  reasonable  cause  to  be- 
lieve that  any  person  was  violating  such 
law,  also  imposed  on  him  the  duty  of  en- 
forcing Its  provisions  without  any  direction 
to  that  effect  from  the  mayor  or  from  the 
executive  board. ,  The  obligation  thus  en- 
Joined  results  from  an  office  (B.  &  C.  Comp. 
{  605),  and  for  a  refusal  by  the  chief  of 
police  to  comply  with  the  duty  which  the 
Jaw  prescribes  a  peremptory  writ  of  manda- 
mns  addressed  to  him  would  be  as  effectual 
to  suppress  public  gambling  as  though  the 
mayor  and  the  executive  board  were  also 
commanded  to  direct  him  to  do  the  same 
thing.  This  result  can  be  secured  by  com- 
manding the  chief  of  police  to  perform  a 
plain  duty  devolving  upon  htm,  and,  as  a 
writ  of  mandamus  will  not  lie  to  compel  the 
execution  of  vain  and  useless  things  (19 
Am.  &  Eng.  Enc.  Law  [2d  Ed.]  757),  no 
necessity  existed  for  joining  a  cause  of  spe- 
cial proceeding  against  the  mayor  or  the  ex- 
ecutive board,  the  discharge  of  whose  duties. 
If  It  be  assumed  they  are  Imperative,  were 
not  an  indispensable  or  successive  step  In 
the  procedure  to  suppress  the  evil  of  which 
tbe  relators  complain.  In  discussing  this 
featiu"e  of  the  case  we  have  not  overlooked 
the  legal  principle  that  a  public  officer  can- 
not be  compelled  to  do  a  particular  act  which 
bis  superior  in  office  has  lawfully  ordered 
him  not  to  do.  10  Am.  &  Eng.  Enc,  Law 
{2d  Ed.)  731;  Butterworth  v.  United  States 
ex  rel.,  112  U.  S.  50,  5  Sup.  Ct.  25,  28  L.  Ed. 
iio6.  Assuming,  as  the  demurrers  admit, 
that  a  conspiracy  existed  whereby  the  de- 
fendants sought  to  raise  a  revenue  by  a 
method  tantamount  to  licensing  public  gam- 


bling, the  scheme  alleged  to  have  been  adopt- 
ed was  unlawful,  and,  the  agreement  en- 
tered Into  being  void,  the  chief  of  police  was 
not  bound  thereby,  nor  under  any  obligation 
to  obey  the  orders  of  his  superiors,  the  mayor 
or  the  executive  board;  and  hence  manda- 
mus will  lie  to  compel  him  diligently  to 
prosecute  any  and  all  persons  whom  he  has 
reasonable  cause  to  believe  guilty  of  a  vio- 
lation of  the  provisions  of  the  statute  pro- 
hibiting gambling.  B.  &  0.  Comp.  i  1950; 
Goodell  V.  Woodbury,  71  N.  H.  378,  62  Atl. 
855. 

The  relators  are  entitled  to  an  effective 
writ,  and,  having  prayed  for  greater  relief 
than  they  of  right  can  demand,  an  amend- 
ment may  be  desired.  The  statute  prescribes 
what  shall  constitute  the  pleadings  in  man- 
damus proceedings,  and  provides  that  these 
formal  allegations  of  the  parties  are  to  have 
the  same  effect,  and  may  be  amended  in  the 
same  manner,  as  pleadings  in  an  action.  B. 
&  C.  Comp.  i  612.  In  State  ex  rel.  v. 
Crites,  48  Ohio  St.  142,  26  N.  B.  1052,  It  was 
ruled  that  where,  npon  a  petition  in  man- 
damus, an  alternative  writ  is  issued  com- 
manding a  number  of  acts,  either  separate 
or  connected,  to  be  done  by  the  defendant, 
the  relator  Is  entitled  to  a  peremptory  writ 
for  such  distinct  acts  or  parts  of  connected 
acts  as  he  may  show  a  right  to  have  per- 
formed, where  there  Is  no  such  mutual  de- 
pendence between  the  several  acts  or  parts 
of  acts  that  they  cannot  be  separated  or  di- 
vided. A  mandatory  writ,  properly  framed, 
alleging  the  required  facts,  and  addressed  to 
all  the  officers  of  the  city  of  Portland  who 
are  Indispensable  In  taking  the  necessary 
successive  steps  required  successfully  to 
prosecute  persons  for  violating  the  law  pro- 
hibiting gambling,  will,  in  our  opinion,  tend 
to  suppress  tbe  evil.  If  the  chief  of  police 
refuses  or  willfully  neglects  to  Inform 
against  and  diligently  prosecute  any  and 
all  persons  whom  he  shall  have  reasonable 
cause  to  believe  guilty  of  a  vlolaUon  of  the 
provisions  of  the  act  prohibiting  gambling, 
he  shall  be  deemed  guilty  of  a  misdemeanor, 
and  on  conviction  thereof  in  a  criminal  ac- 
tion Instituted  for  that  purpose  will  be  pun- 
ished  and  the  court  so  trying  him  will  de- 
clare his  office  vacant  for  the  remainder  of 
bis  term.    B.  &  C.  Comp.  {  1961. 

Tbe  command  of  an  alternative  writ  of 
mandamus  Is  equivalent  to  a  conclusion  of 
law,  deduclble  from  the  facts  alleged,  show- 
ing the  particular  act  which  the  law  specif- 
ically enjoins  as  a  duty  resulting  from  an 
office,  trust,  or  station  (B.  &  C.  Comp.  { 
605);  the  failure,  neglect  or  refusal  of  the 
defendant  to  comply  therewith;  and  the 
right  of  the  relator  to  Insist  upon  its  specific 
performance.  It  is  to  the  mandatory  part 
of  the  writ,  however,  that  a  party  defendant 
must  look  to  discover  the  specific  act  whicli 
he  is  commanded  to  perform.  Though  it 
may  be  possible  that  the  right  to  a  part  of 
the  relief  sought  agalust  the  chief  of  pollc* 
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may  be  atatcd  in  the  writs,  the  rule  In  tbis 
state  is  that,  when  a  demurrer  to  a  com- 
plaint is  sustained  on  the  ground  that  sev- 
eral causes  of  action  have  been  improperly 
united,  the  complaint  is  completely  over- 
thrown, and  the  plaintiff  can  only  proceed 
by  filing  an  amended  complaint  containing 
the  cause  of  action  which  he  elects  to  pur- 
sue. Cohen  v.  Ottenhelmer,  13  Or.  220,  10 
Pac.  20. 

As  an  alternative  writ  of  mandamus  stands 
for  a  complaint  In  an  ordinary  action  (Mc- 
Leod  V.  Scott,  21  Or.  94,  2C  Pac.  1061,  29 
Pac,  1),  the  judgment  must  be  reversed, 
the  peremptory  writs  set  aside,  and  the  cause 
remanded,  with  directions  to  sustain  the  de- 
murrers in  the  particulars  indicated  herein, 
and  for  such  other  proceedings  as  may  be 
necessai*}',  not  inconsistent  with  this  opinion; 
and  it  Is  so  ordered. 


RICHARDSON  et  al.  v.  RUDDY  et  al. 
(Supreme  Court  of  Idaho.     June  8,  1904.) 

DISMISSAL    OF    APPEAI/— CONTINUANCE— APPLI- 
CATION   FOB  CONTRACT — PABTITION 
OF    BEAL    ESTATE, 

1.  Under  the  provisions  of  subdiviBion  3  of 
section  4807  of  the  Revised  Statutes  of  1887, 
if  an  appeal  from  an  interlofutory  judgmpnt  is 
not  taken  within  60  days  after  such  judgment 
is  entered  the  same  will  be  dismisHed  on  motion. 

2.  The  action  of  the  trial  court  in  denyiag  the 
motion  for  a  continuance  will  not  be  reversed 
unless  it  appears  that  the  court  in  denying  sach 
motion  has  abused  its  discretion. 

3.  In  a  suit  for  the  partition  of  real  estate 
among  several  parties,  if  it  appears  to  the  court 
that  it  is  impracticable  or  inconvenient  to  make 
a  complete  partition  in  the  first  instance  among 
all  the  parties  to  the  suit,  the  court  may  direct 
a  partition  among  two  or  more  of  the  parties, 
and  from  time  to  time  thereafter  may  determine 
as  to  the  others'  rights,  shares,  and  interests, 
and  render  a  further  judgment  directing  a  par- 
tition in  lilce  manner  of  all  the  undetermined 
parts  and  portions  of  the  property. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Nez  Perce 
County;  E.  G.  Steele,  Judge. 

Actiou  by  A.  C.  Richardson  and  others 
against  Richard  Ruddy  and  others.  Judg- 
ment for  plaintiffs,  and  defendants  appeal. 
Affirmed. 

Geo.  W.  Tannahlll,  James  De  Haven,  and 
n.  F.  Burleigh,  for  apiiellants.  Clay  Mc- 
Namec  and  Geo.  W.  Goode,  for  rcsi>ondent8. 

SULLIVAN,  C.  J.  This  is  an  action 
brought  under  the  provisions  of  title  10,  c. 
5,  of  the  Revised  Statutes  of  Idaho  of  1887, 
for  the  partition  of  certain  real  estate  lying 
In  Idaho  county,  and  to  have  the  defendant 
Richard  Ruddy  declared  trustee  for  the  bene- 
fit of  plaintiffs  and  defendants  named  in  the 
complaint  It  Is  alleged  in  the  amended  poni- 
plalut  that  the  plaintiff  Walker  Richardson 
and  the  defendants  Richard  Ruddy,  E.  Con- 
rad, C.  E.  Newton,  and  A.  A.  Kincaid  ac- 
quired title  as  Joint  tenants  to  the  real  es- 


tate described  in  the  complaint,  and  that 
they  are  now  in  possession  thereof;  that 
said  premises  were  acquired  by  said  plaintiff 
Walker  Richardson  and  defendants  from  the 
United  States  government  for  the  purpose  of 
and  as  a  town  site  by  filing  certain  govern- 
ment scrip  with  the  proper  United  States 
ofiicials,  and  by  payment  of  the  sum  of  money 
required  In  such  cases  by  the  laws  of  Con- 
gress; that  by  agreement  the  recorded  title 
to  said  premises  was  to  be  granted  by  the 
government  to  the  defendant  Ruddy  as  trus- 
tee for  said  plaintiffs  and  defendants,  and 
that  he  now  holds  the  legal  title  to  all  of 
said  premises.  The  specific  Interests  of  the 
plaintiffs  and  defendants,  so  far  as  known, 
are  alleged  and  set  out  In  the  complaint 
The  prayer  Is  for  a  partition  of  said  prem- 
ises, and  that  the  defendant  Ruddy  be  com- 
pelled by  proper  decree  to  execute  and  de- 
liver good  and  sufllcient  deeds  to  both  the 
plaintiffs  and  defendants  to  their  respective 
interests  In  said  land,  and  for  general  re- 
lief. The  defendants  Ruddy,  Jacobs,  Maras- 
seck,  and  Conrad  filed  separate  answers,  de- 
nying all  allegations  of  the  complaint  Kin- 
caid filed  his  answer,  admitting  all  of  the  al- 
legations of  the  complaint,  and  Joined  with 
the  plaintiffs  In  a  prayer  for  a  partition  of 
the  premises.  The  case  was  tried  by  the 
court  without  a  Jury,  and  an  interlocutory  de- 
cree entered  by  the  court  directing  that  upon 
the  coming  in  of  the  reixjrt  of  the  referees 
hereinafter  referred  to  final  Judgment  be  en- 
tered as  to  Richardson  and  Kincaid.  In  said 
decree  the  court  determined  the  interest  of 
plaintiff  Walker  Richardson  and  defendant 
A.  A.  Kincaid,  and  ordered  a  partition  of 
said  premises  as  to  them,  and  appointed  three 
disinterested  freeholders  to  make  said  par- 
tition, and  a  survey  of  the  premises,  if  neces- 
sary, and  rejjort  the  result  thereof  to  the 
court  The  court  made  no  findings  or  decree 
as  to  the  Interest  of  the  other  parties  to  this 
suit,  but  ordered  on  the  coming  In  of  the  re- 
port of  said  referees  that  the  action  be  sev- 
ered, leaving  the  action  to  proceed  as  to 
the  remaining  parties  to  the  suit.  From  said 
Judgment  and  order  overruling  the  motion  for 
a  new  trial  this  appeal  is  taken. 

Counsel  for  respondent  moved  to  dismiss 
the  appeal  from  the  Judgment  on  the  gronnd 
that  the  Judgment  entered  was  not  a  final 
but  an  interlocutory.  Judgment,  and  that  the 
appeal  was  not  taken  within  00  days  after 
entry  of  said  Judgment  The  record  shows 
that  the  Judgment  was  filed  October  13,  lOitl, 
and  that  the  apix'al  was  taken  on  the  3d  day 
of  February,  lOOi.  The  provisions  of  sub- 
division 3  of  section  4807,  Rev.  St  1887.  pro- 
vide, among  other  things,  that  an  npiieal  may 
be  taken  from  the  district  court  to  the  Su- 
preme Court  within  60  days  after  the  order 
or  interlo<-utory  Judgment  is  made  and  en- 
tered. The  appeal  from  said  interlocutory 
Judgment  not  having  been  taken  within  fiU 
days  from  the  date  of  its  entry,  must  be  dis- 
missed, and  sold  motion  sustained. 


Digitized  by 


Google 


Cal.) 


CLARK  T.  CITT  OF  SAN  DIEGO. 


973 


Tbat  leaves  the  appeal  from  the  order  de- 
nying a  new  trial  to  be  considered.  It  ap- 
I)ears  from  the  record  that  defendants  inter- 
posed a  motion  for  a  continuance,  which  was 
denied  by  the  court.  This  is  assigned  as  the 
first  error.  We  have  examined  the  affidavits 
pro  and  con  used  on  the  application  for  a 
continuance,  and  we  are  unable  to  say  that 
the  court  abused  its  discretion  In  overrul- 
ing said  motion. 

It  is  also  contended  that  the  court  erred 
In  decreeing  a  partition  so  far  as  the  plaintiff 
Walker  Richardson  and  defendant  A.  A.  Kln- 
caid  were  concerned,  leaving  Intact  and  un- 
determined the  share,  interest,  or  estate  of 
the  other  parties  to  the  suit.  Mr.  Knapp,  in 
bis  work  on  Partition,  at  page  211.  says: 
"In  such  ca-se  the  interlocutory  Judgment 
must  direct  a  partition  as  between  those 
whose  share  has  been  determined  and  the 
other  parties  to  the  action,  leaving  intact 
the  share,  interest,  or  estate  of  those  that 
are  undetermined.  And  where  the  shares 
and  interest  of  two  or  more  parties  hove 
been  ascertained  and  determined  the  inter- 
locutory Judgment  may  also  direct  the  par- 
tition among  them  of  part  of  the  property 
proportionate  to  their  aggregate  share,  and 
the  court  from  time  to  time  may  determine 
as  to  the  other  rights,  shares,  and  interests, 
and  render  another  and  further  interlocutory 
Judgment,  directing  a  partition  in  like  man- 
ner of  the  undetermined  parts  and  portions 
of  the  property."  The  provisions  of  section 
4568  of  the  Revised  Statutes  of  1887  provide 
for  partial  partition  in  cases  of  this  kind. 
The  court  did  not  err  in  making  the  partial 
partition  of  said  premises. 

The  plalutilfs  were  permitted  to  amend 
the  complaint  in  some  minor  particulars  over 
the  objection  of  counsel  for  the  defendants, 
and  it  is  contended  that  said  amendments 
were  not  served  on  four  of  the  defendants, 
which  action  of  the  court  is  assigned  as  error. 
The  amendments  referred  to  were  made  in 
open  court  during  the  trial  of  the  case,  and 
the  counsel  for  the  defendants  were  present. 
After  said  amendments  were  allowed,  no 
continuance  of  the  cause  was  asked  for,  and 
It  Is  not  Intimated  that  defendants  were 
taken  by  surprise,  and  not  ready  to  meet  the 
complaint  as  amended. 

The  ne.^t  error  assigned  relates  to  the  in- 
suffleiency  of  the  complaint.  On  an  exami- 
nation of  Its  allegations  we  find  that  It  states 
a  cause  of  action,  and  is  amply  sufficient 
Many  of  the  errors  assigned  relate  to  the 
admission  of  proof  of  a  verbal  contract  for 
the  conveyance  of  real  estate.  But  the  evi- 
dence clearly  shows  that  this  case  does  not 
come  within  the  statute  of  frauds,  and  the 
admission  of  such  evidence  was  not  error. 

A  number  of  letters  were  Introduced  In 
regard  to  this  real  estate  transaction.  It  was 
not  error  to  admit  said  letters,  as  they  re- 
ferred to  the  transaction  out  of  which  this 
suit  arose.  The  evidence  is  amply  sufficient 
to  sustain  the  findings  and  Judgment  of  the 


court  After  a  careful  examination  of  the 
complaint  and  the  evidence  introduced  in 
supixirt  of  it,  we  conclude  that  the  complaint 
states  a  cause  of  action,  and  the  findings  and 
Judgment  are  supported  by  the  evidence. 

The  Judgment  must  be  atllrmcd,  and  It  is 
so  ordered,  with  costs  In  favor  of  the  re- 
spondents. 

STOCKSLAGER  and  AILSHIE,  JJ.,  con- 
cur. 

On  Petition  for  Rehearing. 

(Aug.  10,  1904.) 

I  STOCKSLAGER,  J.  I  have  read  the  pe- 
tition for  rehearing  in  this  case  with  much 
interest  and  care.  Counsel  for  appellants 
urge  as  a  reason  why  a  rehearing  should 
be  granted  that  "only  one  of  the  respondents, 
Richard  Ruddy,  was  represented  by  counsel 
present  in  c-ourt."  This  question  was  passed 
upon  by  the  district  court.  The  Judge  of 
that  court  was  familiar  with  all  the  facts 
and  conditions,  and,  within  his  discretion, 
It  seems  he  refused  to  grant  a  continuance. 
It  is  certainly  well  settled  that  this  court  will 
not  disturb  the  action  of  the  trial  court  in 
matters  of  this  kind.  Many  other  reasons  are 
urged  why  the  Judgment  of  the  trial  court 
should  be  reversed,  but  a  careful  study  of 
the  petition  does  not  disclose  any  reason 
urged  therein  that  was  not  fully  passed  upon 
in  the  original  opinion.  A  rehearing  Is  there- 
fore denied. 

SULLIVAN,  0.  J.,  and  AILSHIE,  X,  con- 
cur. 


CLARK  T.  CITY  OF  SAN  DIEGO.     (L.  A. 

1.24C.1' 

(Supreme  Court  of  California.    Aug.  11,  1901.) 

QUIETING   TITLE— TAXES. 

1.  The  lien  of  taxes  being  extinguished,  title 
will  be  quieted  against  them. 

Department  2.  Appeal  from  Superior 
Court,  San  Diego  County;  N.  H.  Conklln, 
Judge. 

Action  by  W.  H.  Clark  against  the  city  of 
San  Diego.  Judgment  for  plaintiff.  Defend- 
ant appeals.    Affirmed. 

H.  E.  Doollttle.  City  Atty.,  for  appellant. 
Wlthlngton  &  Carter,  for  respondent 

HENSIIAW,  J.  This  Is  an  action  to  quiet 
title.  As  defenses  to  the  action,  defendant 
pleaded  the  Hens  for  delinquent  taxes  foi 
the  years  1800  and  181)3,  and  prayed  that  the 
taxes  be  decreed  valid  and  subsisting  Hens 
upon  the  proi)erty.  Admittedly,  upon  the  au- 
thority of  City  of  San  Diego  v.  Higgins,  115 
Cal.  170,  4(5  Pac.  92.%  and  Dranga  v.  Rowe, 
127  Cal.  500,  50  Pac.  944,  the  right  of  action 
for  the  collection  of  the  taxes  according  to 
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the  statute  of  1880,  p.  136,  e.  123,  1b  lost 
The  court  decreed,  under  section  2911  of  the 
CItU  Code,  and  upon  the  authority  of  Dran- 
ga  T.  Bowe,  that  the  lien  of  the  taxes  was 
likewise  lost,  and  quieted  plalntUTs  title 
accordingly.  It  Is  here  contended  that  a 
distinction  is  to  be  drawn  between  the  case 
of  Dranga  ▼.  Bowe  and  the  case  at  bar,  in 
that  In  the  former  case  the  defendant  sought 
affirmatlTe  relief  that  no  decree  should  be 
rendered  quieting  plalntUTs  title,  except  np- 
on  payment  of  the  assessed  taxes,  whereas 
In  the  case  at  bar  It  Is  asked  only  that  the 
taxes  be  decreed  to  constitute  subslBtLng 
Hens.  There  is,  however,  no  difference  In 
principle  between  the  cases.  Dranga  v. 
Bowe  was  decided  upon  the  theory  that  the 
Hen  was  extinguished,  and  the  trial  court 
was  therefore  correct  in  Its  ruling  and  de- 
cision In  the  case  at  bar. 

For  which  reason  the  Judgment  and  or- 
der denying  defendant's  motion  for  a  new 
trial  are  affirmed. 


We    concur: 
OAN,  J. 


McTABLAND,     J.;     LOBI- 


W  Cal.  8» 

VAIL  et  al.  t.  PBBBMAN  et  al.    (L.  A.  1,285.) 

(Supreme  Court  of  California.    Aug.  8,  1001.) 

oiii  WKixs— coitraACT  fob  nanxiRO— peb- 

VOBUAIfOB. 

1.  Plaintiffs  are  entitled  to  a  conveyance  which 
defendants  contracted  to  make  in  consideration 
of  their  drilling  an  oil  well,  tiiough  water  was 
not  kept  oat  of  the  well;  there  being  no  pro- 
vision in  the  contract  that  it  should  b^  but 
merely  that  they  should  provide  the  well  ''with 
proper  and  necessary  casing,  perforated  at  prop- 
er places,  tubing,  pump  and  all  necessary  con- 
nections thereof  pat  therein  to  the  proper  depth 
to  properly  pump  the  said  well,  and  everything 
completed  ready  for  pumping."  and  they  having 
complied  therewith,  and  it  still  being  impoarible 
to  keep  the  water  out. 

Commissioners'  Decision.  Department  2. 
Appeal  from  Superior  Court,  Los  Angeles 
County;  N.  P.  Conrey,  Judge. 

Action  by  Frank  Vail  and  another  against 
George  W.  Freeman  and  another.  Judgment 
for  plaintlflts.    Defendants  appeal.    Affirmed. 

J.  W.  Brown,  W.  H.  Savage,  and  M.  GL 
Hester,  for  appellants.  Jas.  Burdett,  for  re- 
spondents. 

COOPEB,  O.  Action  to  compel  the  spe- 
cific performance  of  a  contract  by  defend- 
ants to  deliver  100,000  shares  of  the  capital 
stock  of  the  Pioneer  White  Oil  Company. 
The  case  was  tried  before  the  court,  and 
judgment  entered  for  plaintiffs.  Defendants 
appeal  from  the  Judgment,  and  the  order 
denying  their  motion  for  a  new  trial. 

The  controversy  arises  out  of  a  contract 
made  by  the  defendants,  as  parties  of  the 
first  part,  and  plaintiffs,  as  parties  of  the 
second  part,  on  the  1st  day  of  May,  1900. 
The  material  portions  of  said  contract  are 
as  follows: 


"Third.  The  parties  of  the  second  part 
hereby  agree  In  consideration  of  receiving 
from  the  parties  of  the  first  part  one  hnn- 
dred  thousand  shares  of  the  said  capital 
stock  fnlly  paid  up  and  nonassessable  that 
they  will  erect  a  derrick  and  drill  an  oil  well 
on  the  said  lands  at  a  point  to  be  selected 
by  them  to  a  d^th  of  1,100  feet  unless  oil 
In  paying  quantities  as  hereinafter  In  tbene 
presents  set  out;  be  struck  at  a  less  depth, 
said  well  to  be  fully  completed  and  finished 
by  them  and  provided  with  proper  and  neces- 
sary casing,  perforated  at  proper  places,  tnt>- 
ing,  pump  and  all  necessary  connections 
thereof  put  therein  to  the  proper  depth  to 
properly  pump  the  said  well  and  everything 
completed  ready  for  pumping;  such  sinking 
of  said  well,  and  completion  of  the  same  to 
be  at  the  expense  and  charges  of  the  said 
parties  of  the  second  part,  and  to  be  so  com- 
pleted without  any  Hen,  charge,  claim  or  In- 
cumbrance upon  the  said  land,  or  upon  the 
parties  of  the  first  part 

"Fourth.  That  the  said  parties  of  the  sec- 
ond part  for  the  purpose  of  testing  the  full 
capacity  of  the  said  well,  shall  at  their  own 
expense  pump  the  same  for  seven  successive 
days,  after  the  said  well  shall  have  been 
completed.    •    •    • 

"Seventh.  In  addition  to  the  said  derrldc 
and  well  so  completed  with  all  necessary 
casing,  the  said  parties  of  the  second  part 
shall  pay  to  the  said  parties  of  the  first  part 
the  sum  of  |5,000,  as  follows:  $1,000  in  cash 
on  the  execution  hereof,  the  receipt  whereof 
Is  hereby  acknowledged;  $2,000  when  the  well 
Is  so  completed;  and  $2,000  six  months  there- 
after; but  should  oil  not  be  found  In  said 
paying  quantities  In  the  said  well,  then  the 
said  parties  of  the  second  part  shall  not  pay 
to  the  said  parties  of  the  first  part  the  said 
last  two  payments  of  $2,000  each,  but  will 
be  released  therefrom. 

"Eighth.  Upon  the  said  completion  of  the 
said  well,  as  aforesaid,  by  the  said  parties  of 
the  second  part  under  the  terms  of  this 
agreement  and  that  whether  oil  In  paying 
quantities  be  found  therein  or  not,  the  par- 
ties of  the  first  part  agree  to  deUver  to  tbo 
said  parties  of  the  second  part  the  said  100,- 
000  shares  and  assign  the  same  to  and  cause 
certificates  therefor  to  be  Issued  to  the  said 
parties  of  the  second  part  either  Jointly  or 
In  such  proportion  as  the  said  parties  of  the 
second  part  shall  ag;ree  upon  between  them- 
selves, and  notlCr  the  said  parties  of  the 
first  part  of  such  agreement" 

The  findings  of  the  court  challenged  by  ap- 
pellant are:  First  "that  pursuant  to  and 
in  accordance  with  the  terms  of  said  contract, 
the  plaintiffs  duly  carried  out  and  performed 
all  the  conditions  and  covenants  thereof  on 
their  part  to  be  performed,  and  completed 
the  work  agreed  by  them  to  be  performed, 
and  finished  the  well  therein  described,  on 
the  20th  day  of  March,  1901,  and  thereupon 
put  the  pump  on  said  well,  and  pumped  the 
same  for  a  period  of  seven  days  thereafto'. 
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as  required  l^  tbe  said  contract";  and,  aeo 
ond,  "that  oil  was  not  struck  or  encountered 
in  paying  quantities  in  said  well,  either  to 
the  extent  of  ten  barrels  per  day,  or  to  any 
other  extent  more  than  a  mere  trace  thereof." 
The  sole  contention  of  appellant  is  that  these 
two  findings  are  not  supported  by  the  evi- 
dence. Under  the  well-settled  and  oft-re- 
peated rule  that  the  trial  court  la  the  final 
arbiter  of  all  questions  of  fact  upon  which 
there  is  a  conflict  In  the  evidence,  we  cannot 
disturb  the  findings  if  there  Is  substantial 
evidence  to  support  them.  We  have  care- 
fully examined  the  evldenoei  and  find  It 
soffldent 

As  to  the  second  of  said  findings,  Frank 
Vail,  one  of  the  plalntUTs,  testified  as  to 
finding  oil  in  the  well:  "There  was  nothing 
ever  showed  up  except  a  trace  now  and  then 
on  the  water.  I  did  not  see  any  oil  on  the 
water  at  any  time."  The  witness  Putnam 
testified  that  in  boring  the  well  they  found 
no  oU — ^"only  some  rainbow  colors  on  the 
water  that  might  have  come  off  the  tools  or 
off  tbe  sand  line."  Appellant  has  not  called 
our  attention  to  any  evidence  that  oil  was 
fotmd  in  any  perceptible  quantity  in  the  well. 
If  is  therefore  useless  to  fiurther  discuss  tbe 
second  finding. 

As  to  the  first  finding,  the  appellants  do 
not  claim  that  tbe  well  was  not  drilled  to 
tbe  depth  provided  for  in  the  contract  and 
completed  by  plaintiffs  within  the  time  pro- 
vided, without  any  lien,  charge,  or  Incum- 
brance thereon  of  any  kind.  Their  conten- 
tion Is  that  tbe  plaintiffs  did  not  properly 
sbnt  off  and  case  out  tbe  water  In  tbe  said 
well,  and  that  the  contract  was  not  com- 
pleted, because  the  water  should  have  been 
kept  out,  and  that  tbe  result  of  water  fiowing 
into  the  well  is  to  drive  away  and  bold  out 
the  oil  tbat  would  otherwise  run  into  the 
welL  There  Is  no  provision  in  the  contract 
that  tbe  plaintiffs  should  keep  tbe  water  out 
of  the  well.  They  agreed  to  provide  the  well 
"with  proper  and  necessary  casing,  perfo- 
rated at  proper  places,  tubing,  pump  and  all 
necessary  connections  thereof  put  therein  to 
tbe  proper  depth  to  properly  pump  the  said 
well,  and  everything  completed  ready  for 
pumping."  If  plaintiffs  complied  with  their 
contract  in  every  respect,  and  yet  the  water 
could  not  be  kept  out,  still,  they  complied 
with  their  contract  There  is  evidence  tend- 
ing to  show  tbat  plaintiffs  used  proper  and 
necessary  casing,  and  otherwise  complied 
with  their  ^contract  Plaintiff  Frank  Vail 
testified  that  they  used  every  means  to  keep 
tbe  water  out,  but  could  not  do  so;  that  tbe 
formation  in  places  was  porous,  shaly  rock, 
with  occasional  water  and  gravel;  that  they 
put  down  1,105  feet  of  6%  casing,  put  on  a 
packer,  and  perforated  it  The  witness  Put- 
nftjn  testified  that  wben  they  were  700  feet 
deep  they  put  in  7%  casing  to  the  bottom  of 
tbe  bole,  and  drove  It,  but  still  did  not  shut 
tbe  water  off;  that  "after  tbat  we  put  in  our 
tubing;  and  pumped  seven  days  and  nights"; 


that  tbej  were  attempting  to  Bbnt  the  water 

off  all  the  time,  and  were  engaged  in  this 
about  2^  months.  The  witness  Overman,  a 
well  driller  by  occupation,  testified  that,  in 
bis  opinion,  all  was  done  In  the  way  of  shut- 
ting off  the  water  that  could  be  done.  Tbe 
witness  Farr  testified  to  the  same  effect, 
and  further  said:  "Impossible  to  shut  water 
off  in  crooked-up  and  broken  shale,  such  as 
was  in  tbe  well  in  question."  There  is  other 
evidence  In  the  record  of  a  contradictory  na- 
ture, but  the  above  supports  the  findings. 

We  advise  that  tbe  Judgment  and  order  be 
affirmed. 

We  concur:    GHIFMAN,  C;  GRAT,  a 

For  tbe  reasons  given  In  tbe  foregoing 
opinion,  tbe  Judgment  and  order  are  affirmed: 
LORIOAN.  3.;  HBNSHAW.  J.;  McFAR- 
liAND.  J. 


144  Cat  351 
PEOPLB  V.  MYRING.     (Cr.  1,124.)* 

(Supreme  Conrt  of  Califonla.    Ang.  6,  1904,) 

inOHWATB— DBDICATIOir  —  BVIUBNOB  —  ABAR- 
DONU£HT— ICAUCIOirS  BCBHINa  OV  BSIDOB. 

1.  Evidence  on  a  prowcntion  for  malicious 
burning  of  a  bridge  on  a  highway  held  sufficient 
to  authorize  a  finding  that  the  road  had  been 
dedicated  by  defendant  as  a  highway. 

2.  Under  Pol.  Code,  {  2819,  providing  that  all 
public  highways,  once  established,  shall  eontinne 
to  be  public  till  abandoned  by  order  of  the 
county  supervisorB,  or  by  operation  of  law,  or 
Judgment  of  a  conrt,  ceaBine  to  use  a  portion  of 
a  toad  does  not  of  itself  oMtroy  its  character 
as  a  public  highway. 

3.  While  the  filing  of  a  declaration  of  home- 
stead as  to  certain  land  may  prevent  the  dedi- 
cation of  a  highway  through  ft  by  the  deed  of 
the  husband  alone,  it  will  not  prevent  a  .dedica- 
tion, good  as  against  the  wife  as  well  as  the 
husband,  through  adverse  user. 

4.  A  party,  by  not  objecting  at  the  time  to 
the  answer  of  a  witness  on  cross-examination, 
and  proceeding  to  question  him  in  regard  to  his 
answer,  waives  his  right  to  object  to  It,  and  may 
not  thereafter  have  it  struck  out  as  not  re- 
sponsive and  as  not  the  best  evidence. 

6.  On  the  prosecution. of  defendant  for  mali- 
ciously burning  a  bridge  on  a  highway,  a  peti- 
tion to  the  supervisors,  signed  by  defendant  be- 
fore the  construction  of  tne  road,  for  the  lay- 
ing out  of  the  road  in  the  vicinity  of  its  route, 
and  a  grant  of  a  right  of  way  therefor  signed 
by  him,  are  relevant  and  admissible  on  the  issue 
of  dedication  of  the  highway ;  whether  the  route 
described  in  the  deed  was  substantially  the  same 
as  that  of  the  road  afterwards  built,  and  on 
which  the  bridge  was  located,  being  for  the  de- 
termination of  the  jary. 

6.  Defendant  having  Intended  to  destroy  a 
bridge  which  was  on  a  highway,  and  not  having 
honestly  believed  it  was  not  on  a  highway,  his 
destruction  of  it  was  malicious. 

Commissionera'  Decision.  Department  1. 
Appeal  from  Superior  Court,  Mendocino 
County;  J.  Q.  White,  Judge. 

John  Myring  was  convicted  of  knallcioosly 
burning  a  bridge  on  a  highway,  and  appeals. 
Afflirmed. 

*Relteariiis  deolM  Sapteml>ar.S.  UOi.  .  : 

f  J.  Sm  Hisbwaji,  vol.  36,  Cent  Dig.  |  m. 
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Thomas,  Pemberton  &  Thomas  and  Man- 
non  &  Mannon,  for  appellant.  U.  S.  Webb, 
Atty.  Gen.,  C.  N.  Post,  Asst.  Atty.  Gen.,  and 
Robert  Duncan,  Dlst  Atty.,  for  the  People. 

HARBISON,  0.  An  Information  was  filed 
against  the  appellant,  charging  him  with 
the  crime  of  willfully,  maliciously,  and  felo- 
niously injuring  and  destroying  a  public 
bridge  upon  a  pnblic  highway,  by  burning 
the  same — such  bridge  then  being  upon,  and 
used  upon,  a  certain  public  highway  lead- 
ing from  the  town  of  Albion  to  Anderson 
Valley,  by  way  of  Pullen's  Mill — all  in  Men- 
docino county,  and  upon  the  trial  thereof 
was  convicted  and  sentenced  to  imprison- 
ment In  the  county  Jail  for  the  period  of 
three  months.  It  was  shown  at  the  trial, 
without  any  attempt  at  contradiction,  that 
on  .Tune  12,  lfl02,  the  defendant  Intention- 
ally destroyed  the  bridge  by  setting  fire  to 
and  burning  It;  but  he  defended  upon  the 
ground  that  the  bridge  was  not  a  public 
highway,  and  was  not  upon  the  public  Ugh- 
way,  or  upon  any  way  laid  out  by  authority 
of  law.  There  was  no  eyidence  that  the  road 
upon  which  the  bridge  stood  had  been  laid 
out  by  authority  of  law,  but  It  was  clearly 
shown  that  It,  or  one  In  its  place,  had  been 
built  and  used  more  than  20  years  prior  to 
the  time  it  was  destroyed  by  the  defendant. 
There  was  testimony  that  a  road  was  sur- 
veyed out  In  April,  1876,  and  that  the  pres- 
ent road  was  constructed  along  the  survey 
thefi  made;  that  the  grading  was  done  and 
the  road  built  mostly  In  the  winter  and 
spring  of  1878.  The  defendant  testified  that 
the  road  where  the  bridge  was  that  was 
burned  by  him  was  built  directly  after  the 
survey,  somewhere  along  In  1876  or  1876. 
Testimony  was  also  given  that  the  road 
had  been  traveled  from  late  In  the  year  1878, 
and  that  the  road  overseers  of  the  district 
had  maintained  It  since  that  time;  also  that 
the  road  had  tieen  traveled  by  the  public  for 
more  than  20  years.  About  4  years  before 
the  bridge  In  question  was  burned,  a  forest 
fire  had  swept  over  the  region  surrounding 
the  road,  and  destroyed  tie  bridge  which 
then  was  there,  and  from  that  time  until  a 
short  time  before  the  bridge  was  burned  by 
the  defendant  a  portion  of  the  road  adjacent 
to  the  site  of  the  bridge  was  unused,  the 
travel  going  by  another  route  near  thereto. 
In  the  early  part  of  June,  1902,  under  the  di- 
rection of  the  supervisor  of  that  district,  the 
road  overseer  repaired  the  road  and  rebuilt 
the  bridge,  and  on  the  next  day  the  defendant 
set  fire  to  it  and  destroyed  It.  The  land 
over  which  that  portion  of  the  road  runs  on 
which  the  bridge  Is  situated  belongs  to  the 
defendant.  He  had  lived  thereon  and  cul- 
tlvated  and  worked  It  since  1873.  A  patent 
from  the  United  States  was  issued  to  him  In 
1881. 

The  Jury  were  Instructed  by  the  court  that, 
In  order  to  convict  the  defendant  of  the 


crime  charged  against  him,  they  must  be 
satisfied  from  the  evidence  before  them  that 
the  road  upon  which  was  the  bridge  tliat  he 
had  destroyed  had  been  dedicated  as  a  pub- 
lic highway.  We  are  of  the  opinion  that  the 
evidence  before  them  fully  authorized  the 
Jury  to  find  such  dedication.  Section  2618, 
Pol.  Code,  declares  that  "In  all  counties  of 
this  state  public  highways  are  roads,  streets, 
alleys,  lanes,  courts,  places,  trails,  and 
bridges,  laid  out  or  erected  as  such  by  the 
public,  or  If  laid  out  or  erected  by  others, 
dedicated  or  abandoned  to  the  public,  or 
made  such  In  actions  for  the  partition  of  real 
property."  The  dedication  of  a  road  as  a 
public  highway  is  the  setting  It  apart  by 
the  owner  of  the  land  for  the  use  of  the  pub- 
lic, and  the  subsequent  use  thereof  by  the 
public  operates  as  an  acceptance  of  the 
same,  and  makes  It  a  public  highway.  Sorb 
dedication  may  be  express,  as  by  a  grant  to 
the  public,  or  It  may  be  implied  from  the 
circumstances  under  which  the  road  Is  set 
apart  and  used.  The  adverse  user  of  the 
road  by  the  public,  with  the  knowledge  of 
the  owner,  for  a  period  of  time  corresponding 
to  that  fixed  for  conferring  a  title  by  pre- 
scription, establishes,  as  against  the  owner, 
a  presumption  of  dedication.  "It  affords 
the  conclusive  and  indisputable  presumption 
of  knowledge  and  acquiescence,  wlille  at  the 
same  time  It  negatives  the  Idea  of  mere  11- 
cense."  Schwerdtle  v.  County  of  Placer, 
108  Cal.  689,  41  Pac.  448;  Hartley  v.  Ver- 
million, 141  Cal.  340,  74  Pac.  987.  Under 
this  rule,  the  evidence  before  the  Jury,  as 
above  shown,  was  sufilcient  to  Justify  them 
In  finding  that  the  road  had  been  dedicated 
by  the  defendant  as  a  public  highway. 
There  was,  moreover,  evidence  of  positive 
acts  on  his  part  tending  to  confirm  this 
presumption.  In  1876,  prior  to  the  constmc- 
tlon  of  the  road,  he  had  signed  a  petition  to 
the  board  of  supervisors  for  the  laying  out 
of  the  road  In  the  vicinity  of  its  route,  and 
had  also  signed  the  grant  of  a  right  of  way 
therefor,  and  after  the  road  was  built  he 
had,  at  different  times,  worked  upon  it  for 
its  repair  in  the  vicinity  of  the  bridge  and 
elsewhere.  The  ceasing  to  use  a  portion  of 
the  road  after  it  had  been  once  established 
did  not,  of  itself,  destroy  Its  character  as  a 
public  highway.    Pol.  Code,  {  2C19. 

The  court  properly  refused  to  admit  In  evi- 
dence tlie  declaration  of  homestead  offend 
on  behalf  of  the  defendant  The  purpose  of 
offering  it  in  evidence,  as  stated  by  his  coun- 
sel, was  to  show  that  it  was  Incompetent  for 
him  alone,  without  the  consent  of  his  wife, 
to  dedicate  the  road  after  the  date  of  this 
declaration  of  homestead  (1884).  If  the  pros- 
ecution had  sought  to  show  a  dedication  by 
deed  from  him  alone,  this  objection  might 
have  been  good,  and  the  instrument  admis- 
sible in  evidence;  but  the  dedication  which 
Is  presumed  from  the  adverse  user  by  the 
public  operated  as  an  estoppel  against  the 
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wtfe,  as  well  as  the  taosband,  and  tras  inde- 
pendent of  any  question  of  homestead. 

While  the  witness  Lilly  was  under  cross- 
examination  on  the  part  of  the  defendant, 
he  wns  asked  whether  the  defendint  main- 
tained gates  or  bars  across  the  road,  and  re- 
plied: "He  had  a  gate  along  it.  The  board 
of  supervisors  allowed  him  to  have  it." 
'Without  making  any  objection  to  this  an- 
swer, counsel  for  defendant  continued  with 
his  cross-examination  upon  this  subject,  and, 
after  putting  several  other  questions  and  re- 
ceiving answers  thereto,  moved  the  court  to 
strike  out  of  the  above  answer  that  portion 
referring  to  the  board  of  supervisois,  uixtn 
the  ground  that  it  was  not  responsive,  and 
also  that  it  was  not  the  best  evidence.  The 
court  denied  the  motion,  to  which  exreptiou 
was  taken.  There  was  no  error  In  this  rul- 
ing. The  objection  should  have  been  made 
immediately  upon  receiving  the  answer.  By 
proceeding  to  qnestion  the  witness  in  refer- 
«)ce  to  his  answer,  he  waived  the  right  to 
object  to  its  admissibility.  He  was  not  at 
liberty  to  seek  to  oveioome  the  answer  by 
further  questioning,  and,  if  he  failed  there- 
in, then  ask  to  have  it  svuck  out  of  the  evi- 
dence. 

There  was  no  error  la  admitting  in  evid- 
dence  the  petition  of  the  defendant  to  the 
board  of  supervisors,  and  the  grant  of  a  right 
of  way  signed  by  him.  These  instruments 
were  relevant  to  the  issue  of  dedi':atlon. 
Whether  the  route  therein  described  was 
snbstantlally  the  same  as  that  of  the  road 
afterwards  built  was  to  be  determined  by 
the  Jnry. 

Whether  the  defendant  destroyed  the 
bridge  maliciously  was  also  a  fact  to  be  de- 
termined by  the  jury  upon  a  consideration  of 
all  the  evidence  in  the  case.  That  he  in- 
tended to  destroy  it  was  clearly  shown,  and, 
if  its  destruction  by  him  was  a  wrongful 
act,  it  was  done  maliciously.  Fen.  Code,  {  7. 
The  court  also  fully  instructed  the  Jury  that. 
If  the  defendant  honestly  believed  that  the 
road  was  not  a  public  highway,  or  that  the 
bridge  was  not  on  a  public  highway,  and  that 
he  had  a  right  to  destroy  it,  he  should  not  be 
convicted.  By  their  verdict  of  guilty  the 
jnry  must  have  been  satisfied  that  the  defend- 
ant did  not  honestly  have  such  a  belief,  and 
we  cannot  say  that  the  evidence  was  such 
as  to  require  them  to  find  otherwise. 

Whether  the  defendant  was  liable  to  the 
county  6i  a  civil  action  for  the  damage 
done  to  the  bridge  was  not  an  issue  before 
tbe  Jury,  and  the  court  properly  refused  the 
instruction  asked  in  reference  thereto. 

Tbe  judgment  and  order  should  be  affirm- 
ed. 

We  concur:    COOPER,  C;  CHIPMAN,  a 

For  the  reasons  given  in  the  foregoing  opin- 
ion, the  judgment  and  order  are  affirmed: 
VANDYKE,  J.;  ANGELLOTTI,  J. ;  SHAW, 
J. 

77  P.— 62 
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MULLIGAN  V.  COLORADO  FUEL  &  IRON 
CO. 

(Court  of  Appeals  of  Colorado.    Sept.  12,  1904.) 

t'NJUBT  TO  EMPLOTi— KEOLIOENCK— COXTBISn- 

lOBT  NEOLIUENCE— A88UMI>TI0N    OF 

BISK— EVIDENCE— NONSUIT. 

1.  There  was  evidence  that  deceased  was  em- 
ployed in  defendant's  foundry,  as  one  of  a 
gang  of  men,  in  boistint;  hot  inRotB,  weighin; 
IV^  tons  each,  tongs  similar  in  construction  io 
ice  tongs,  weighing  100  pounds  each,  being  ap- 
plied to  the  ingots  by  him.  and  an  hydraulic 
crane  being  then  worked;  that,  after  decea8e.-l 
bad  properly  applied  the  tonijs,  and  an  in^ot 
had  been  raised,  it,  after  swinging  some  dis- 
tance, slipped  from  the  tongs,  because  of  their 
being  dull,  and  in  such  condition  unsafe  to 
use,  and  fell  on  him;  that  it  was  tbe  duty  of 
defendant's  foreman  to  inspect  the  tongs,  and, 
if  found  dull,  to  have  them  repaired ;  and  that 
it  was  not  the  duly  of  deceancd  to  examine 
them,  and  that  be  had  no  opportunit.v  to  do  so. 
There  was  no  evidence  that  he  knew  of  their  d^ 
fective  condition.  Ucld,  that  a  nonsuit  was  iiit- 
propcrly  granted,  there  being  evidence  that  de- 
fendant was  negligent  in  furnishing  an  appli- 
ance in  a  defective  condition,  which  was  tbe 
cause  of  tbe  accident,  one  whose  duty  it  is  to 
insiiect  appliances  being  in  the  discharge  of  such 
duties  a  representative  of  the  master,  and  it 
being  impoesible,  in  the  absence  of  further  evi- 
dence, to  say,  as  a  matter  of  law,  that  tbe 
tongs  were  such  a  simple  appliance  that  de- 
ceased was  charged  with  notice  of  their  con- 
dition, or  that  he  bad  assumed  the  risk,  or  wsji 
guilty  of  contributory  negligence. 

Error  to  District  Court,  Pueblo  County. 

Action  by  Mary  Mulligan  agaiust  the  Col- 
orado Fuel  &  Iron  Company.  There  was  a 
Judgment  of  nonsuit,  and  plaintilT  brings 
error.    Reversed. 

t/L  J.  Galligan,  for  plaintiff  in  error.  De- 
vine  Sc  Dubbs,  John  M.  Waldron.  and  D.  C- 
Beaman,  for  defendant  in  error. 

GUNTBR,  J.  Action  by  widow  to  re- 
cover for  fatal  injuries  sustained  by  hus- 
band through  alleged  negligence  of  defend- 
ant. Judgment  of  nonsuit  Therefrom  the 
case  is  here. 

The  evidence  tended  to  show  the  follow- 
ing: Defendant  was  operating  a  steel  plaot 
Deceased  was  employed  therein  as  one  of 
a  gang  of  men  In  hoisting  red-hot  steel  in- 
gots, each  weighing  about  3,000  pounds,  from 
the  molds,  and  loading  them  on  a  car.  Tongs, 
similar  In  construction  to  ordinary  ice  tonga, 
but  weighing  about  100  pounds,  suspended  by 
a  chain  from  an  hydraulic  crane,  were  ap- 
plied to  the  red-hot  ingot,  and  upon  signal 
the  ingot  was  lifted  by  the  crane  and  d>>- 
posited  on  the  car.  It  was  the  duty  of  de- 
ceased to  apply  the  tongs  to  the  Ingot,  and, 
when  raised  by  the  crane,  to  aid  in  guiding 
it  to  the  car.  In  this  instance  the  tongs 
were  properly  applied,  and  upon  signal  from 
tbe  foreman  of  the  gang  the  crane,  in  charge 
of  a  boy,  hoisted  the  tngot,  which,  after 
rwingiog  around  about  seven  feet,  slipped 
from  tbe  toogs  and  fell,  fatally  injuring  de- 
ceased. The  tongs  were  very  dull,  and  for 
this  reason  did  not  hold  the  Ingot    In  this 
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coBdltkm  tbej  ware  luuafe  for  aw  In  ban- 
dllng  the  Ingot.  U  defendanfe  foreman, 
wltoae  duty  It  was  to  Inspect  tbe  tonga,  and. 
If  found  dull,  te  send  them  to  the  shop  for 
repair,  bad  discharged  bis  duty,  defendant 
would  have  known  that  the  tonga  were  dull 
and  unsafe  at  the  time  deceased  used  them. 
It  was  not  the  duty  of  deceased  te  Inspect 
the  tongs,  nor  had  be  opportunity  of  doing 
so.  There  was  no  evidence  that  he  had 
knowledge  of  their  defective  condltloa  X<i> 
sum  up,  the  evidence  tended  to  show  that 
the  appliance — the  tongs — furnished  by  the 
master,  defendant,  to  the  servant,  deceased, 
was  out  of  repair  In  being  blunt,  was  there- 
by In  an  unsafe  condition;  that  defendant 
was  charged  with  notice  of  such  oondltlon, 
and  was  guilty  of  negligence  In  Its  exist- 
ence; that  such  negligence  was  the  proxi- 
mate cause  of  the  accident  As  the  evi- 
dence tended  to  establish  these  conclusions. 
It  was  for  the  Jury  to  determine  whether  It 
was  BufBclent  to  justify  them.  "Questions 
of  negligence,  as  well  as  of  contrlbutoiy  neg- 
ligence, are  generally  within  the  province 
of  the  jury,  which  should  not  be  Invaded 
by  the  courts  except  In  the  clearest  of  cases." 
Oolo.  Midland  Ry.  Co.  v.  O'Brien,  16  Colo. 
210, 226,  27  Pac.  701;  Lord  v.  Pueblo  8.  ft  R. 
Go.,  12  Colo.  880,  894,  21  Pac.  148;  Tanner  t. 
Harper  (Oolo.  Sup.)  76  Pac.  404,  406.  These 
conclusions,  If  drawn,  bring  the  case  within 
the  rule  requiring  the  master  to  provide  the 
servant  with  reasonably  safe  appliances  and 
to  use  reasonable  care  to  maintain  them  In 
proper  repair.  Wells  v.  Coe,  9  Colo.  169,  160, 
11  Pac.  60;  N.  Y.  ft  0.  M.  S.  Co.  ▼.  Rogera, 
11  Colo.  6,  16  Pac.  719,  7  Am.  St  Rep.  198; 
Orant  v.  Vamey,  21  Colo.  329,  40  Pac.  771; 
D.  ft  R.  G.  R.  Co.  T.  Slpes,  26  Colo.  17,  28, 
66  Pac.  1093;  Colo.  Milling  ft  B.  Co.  v. 
Mitchell,  26  Colo.  284,  288,  68  Pac.  28.  Those 
to  whom  are  delegated  the  duty  of  Inspect- 
ing and  keeping  the  appliances  In  suitable 
repair  are  not  regarded  as  fellow  servants 
with  those  employed  In  the  business  In  which 
snch  appliance  la  being  used;  they,  In  the 
discbarge  of  snch  duties,  represent  the  mas- 
ter. Oolo.  MUUng  ft  B.  Co.  v.  Mitchell,  su- 
pra; D.  ft  R.  O.  R.  Co.  V.  Slpes,  26  Colo. 
18,  23,  24,  27,  66  Pac.  1093.  The  tongs  were 
an  appliance  famished  to  the  servant  for 
the  performance  of  his  work.  They  were 
In  a  defective  and  unsafe  condition.  We 
:annot  upon  the  evidence  now  before  us, 
declare  as  a  matter  of  law  that  they  are 
snch  a  simple  appliance  that  the  deceased 
was  charged  with  notice  of  their  condition, 
and  precluded  from  recovering  for  an  In- 
jury sustained  through  their  b^ng  oat  of 
repair.  Nenbauer  v.  N.  P.  Ry.  Co.,  60  Minn. 
180,  61  N.  W.  912.  Nor  can  we,  upon  the 
evidence  now  before  us,  declare  as  a  mat- 
ter of  law  that  the  deceased  bad  assumed 
the  risk,  or  that  he  waa  guilty  of  such  con- 
tributory negligence  as  to  defeat  a  recovery. 
We  think  the  facta,  in  the  absence  of  ex- 
ptaattton  and  a  fuller  understanding  of  the 


itftaatlon,  justified  snbmlttinc  the  ease  to  the 
Jury,  and  that  In  declining  to  do  so  tlia  low- 
er court  erred.  We  speak  to  the  caaa  aa  it 
stood  at  the  dose  of  the  evidence  for  plain- 
tlft,  when  the  motion  for  a  nonsnlt  waa  made 
and  sustained.  We  express  no  opinion  as 
to  wtiat  action  the  court  should  take  when 
fully  advised  by  the  evidence  for  the  defend- 
ant as  to  the  defenses  of  contribotoiy  neg- 
ligence and  assumption  of  the  risk. 

The  petition  for  a  rehearing  questlonB  the 
correctness  of  ttie  statement  in  the  opinion 
that  the  crane  lifted  the  Ingot  on  the  signal 
of  the  foreman  of  the  gang.  While  the  fact 
la  not  material,  the  statement  Is  correct  as 
appears  from  the  testimony  on  erosa-examlna- 
tlon  of  the  foreman,  Morlarty.  The  correct- 
ness of  the  statement  in  the  opinion  that  the 
evidence  tended  to  show  that  the  tongs  were 
properly  applied  to  the  ingot  is  also  qneatlon- 
ed.  This  Btatement  we  think  abnndantly 
justified  by  the  testimony  of  witness  Booghey 
on  cross-examination.  As  the  court  made  its 
mllng  upon  the  assumption  tbat  the  testimony 
was  In,  which  the  plaintiff  tendered,  as  to  the 
duty  of  the  pit  foreman  to  examine  the  tongs 
at  every  heat,  we  are  jnstlfled  la  consider- 
ing that  fact  aa  one  of  the  facts  in  evidence 
at  the  time  of  the  raling  sustaining  tiie  mo- 
tion for  a  nonsuit  As  the  evidence  herein. 
In  the  absence  of  any  proof  In  behalf  at  de- 
fendant, tended  to  show  that  defendant  waa 
guilty  of  negligence^  and  was  of  saffideiit 
weight,  In  absence  of  any  testimony  fnm 
defendant,  to  go  to  the  Jury,  the  court  erred, 
we  think.  In  sustaining  the  motion  for  a 
nonsnlt 

Judgment  reversed.    Reversed. 


20  O0I0.A.  215 

PEOPLB  ez  rel.  SCHOOL  DIST.  NO.  S  IN 
MINERAL  COUNTY  v.  VANHORN,  Coun- 
ty Superintendent  of  Public  Schools. 

(Court  of  Appeals  of  Colorada    Sept  12, 1904.) 

BOHOOL  OIBTaiOTB— DBTKBiairATTON  OF  BOURO- 

ABiaa— couNTT    suPxaiNTENDENT— mmsn- 

alAL  DUTIIS  —  UANDAKUS  —  OBCISI0If8  OP 
BTATB  BOABD  OW  EDUCATIOH— lASB  OV  TKB- 
BTTOBT  BT  FEBIUB8IVB  XTBB. 

1.  Under  MlUs'  Ann.  St  H  8991,  8992.  oon- 
taining  the  only  proviaion  for  forming  a  new 
school  district  providing  for  petition  by  resi- 
dents of  the  proposed  district  to  the  eoanty 
superintendent;  tue  direction  by  him  of  notice 
to  the  electois  of  such  territory  of  a  meeting  to 
determine  its  organization  into  a  new  district 
if  he  shall  determine  that  the  interests  of  the 
districts  affected  will  be  beat  promoted  by  the 
change;  the  balloting  of  such  electors  when 
assembled;  the  election  by  them  of  directon,  if 
two-thirds  of  those  voting  vote  for  such  orjpmi- 
sation ;  the  subsequent  transmission  of  the  pro- 
ceedings to  the  eoanty  superintendent  who,  if 
the  proceedings  are  (onnd  to  be  in  accordance 
with  the  law,  shall  establish  and  number  the 
district  and  enter  a  record  of  It — after  the 
county  superintendent  has  determined  that  the 
proposed  change  Is  for  the  best  interest  of  the 
districts  affected,  the  sole  power  to  detennine 
whether  the  district  shall  be  organised,  and  its 
boundaries,  iar  in  the  electors ;  and  neither  the 
directors  of  the  district,  the  eoanty  superiw 
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tendent,  nor  tke  State  Board  of  X!dacation  can 
organise  a  school  district  or  cbanj^  its  bounda- 
ries. 

2.  The  recording  by  the  county  snperintendent 
of  schooiR,  in  a  boor  kept  by  him  tor  the  pnr- 
pose,  of  the  description  of  the  boundaries  of  a 
school  district  as  defined  by  the  eloctors,  and  the 
preparation  of  a  map  of  the  same,  aa  required 
by  Mills'  Ann.  St  U  3988,  3992,  are  mere  min- 
isterial dntles,  which  may  be  enforced  by  man- 
damns. 

3.  The  decisions  of  the  State  Board  of  Educa- 
tion, which  Mills'  Ann.  St.  S  3966,  conferring 
on  it  power  to  decide  questions  of  law  and  fact, 
provides  shall  be  final,  are  not  final  in  the  sense 
that  they  are  not  reviewable  by  the  courts ;  oth- 
erwise the  statute  would  violate  Ck>n8t.  art.  6, 
f  1,  vesting  the  judicial  power  in  the  courts 
there  enumerated. 

4.  On  mandamus  to  a  county  superintendent 
of  schools  to  perform  a  ministerial  duty,  a  de- 
cision of  the  State  Board  of  Education  being 
pleaded  as  a  defense,  the  jurisdiction  of  such 
board  to  render  the  decision  and  the  correct- 
ness thereof,  raised  by  the  reply,  may  be  de- 
cided. 

5.  The  character  of  ministerial  duties  of  the 
county  superintendent  cannot  be  changed  by 
appeaJ  to  and  decision  of  the  State  Board  of 
Education,  so  as  to  prevent  their  enforcement 
by  mandamus. 

6.  Under  MiUs*  Ann.  St.  {  4007,  providing 
that  a  school  district  which  shall  continue  to 
exercise,  undisputed,  the  prerogatives  of  a  le- 
gallv  formed  district,  for  a  year,  shall  be  deem- 
ed legally  formed,  a  school  district  which  al- 
lows another  school  district  to  exercise,  undis- 
puted, the  prerogatives,  and  enjoy  the  priv- 
ileges, of  a  legally  formed  district,  for  a  year, 
over  part  of  its  territory,  loses  sucn  territory. 

Appeal  from  District  Ooort;  IClnetal  Ooan- 
ty. 

Mandantns  on  the  relatloii  of  School  Dis- 
trict No.  6,  Oonnty  of  Mineral,  against  Laura 
Vsnbom,  county  snperintendent  of  scbools. 
From  an  adveisa  judgment,  relator  appeals. 
Reversed. 

John  H.  Smith  aqd  Albert  L.  Moses,  for 
appellant,  a  H.  Pierce  and  W.  C.  Bowen, 
for  appellee. 

MAXWELL,  J.  The  facts  In  this  case,  as 
gathered  from  the  record,  are:  In  February, 
1894,  School  District  No.  5,  Mineral  county, 
Colo.,  was  carved  out  of  the  territory  thereto- 
fore embraced  In  School  District  No.  3  of  the 
same  county.  All  of  the  statutory  require- 
ments for  the  organization  of  a  school  dis- 
trict having  been  complied  with,  the  superin- 
tendent of  schools  of  Mineral  county,  S.  B. 
Van  Noorden,  received  and  filed  in  his  of- 
fice the  papers  in  the  matter  of  the  organi- 
sation of  School  District  No.  5,  and  Indorsed 
tbereon; 

"Copy  of  secretary's  report  of  school  meet- 
ing held  Feb'y.  21,  1894,  at  Bachelor,  Colo. 

"Received  and  filed  in  my  office  February 
27th,  1894.  Upon  examination  of  all  the  pa- 
pers attached  hereto  finding  that  all  the  pro- 
ceedings In  the  formation  of  a  new  District 
the  laws  of  the  State  of  Colorado  have  been 
complied  with  I  hereby  number  the  said  new 
District:  School  District  No.  5. 

"Dated  Feby.  27,  1894. 

"S.  E.  Van  Noorden, 

"Supt.  of  Schools." 


Inclnded  In  the  papers  above  referred  to 
was  a  description  by  metes  and  bounds  of 
the  territory  of  School  District  No.  6,  adopted 
by  the  electors;  which  papers  have  ever  since 
remained  in  the  office  of  the  ooimty  superin- 
tendent of  schools  of  Mineral  county.  April 
8,  1894,  Henry  Wilcox,  a  resident  and  tax- 
payer of  School  District  No.  3,  appealed  from 
the  action  of  the  county  superintendent  to 
the  State  Board  of  Eklucatlon;  it  not  ai^ear- 
Ing  from  the  record,  however,  which  action 
of  the  county  snperintendent  was  appealed 
from  by  Wilcox.  September  20,  1894,  the 
boards  of  directors  of  School  Districts  No.  3 
and  No.  6  and  the  county  superintendent  of 
schools  met  in  Joint  session,  and  attempted 
to  change  the  boundaries  of  School  District 
No.  5,  so  far  as  the  same  aGTected  certain 
territory  which  had  theretofore  been  included 
within  the  boundaries  of  School  District  No. 
3;  and  it  was  then  agreed  between  the  two 
boards  and  the  county  snperintendent  that 
the  compromise  line  thus  attempted  to  be 
fixed  and  determined  at  this  time  should  be 
the  line  between  these  two  districts,  and 
that  the  appeal  of  Wilcox  to  the  State  Board 
of  Education  should  be  dismissed.  The 
boundaries  attempted  to  be  agreed  upon  by 
the  two  boards  and  the  county  superintend- 
ent at  this  meeting  materially  diflfer  from  the 
boundaries  set  forth  In  the  petition  for  an 
election  approved  by  the  county  superintend- 
ent, and  adopted  by  the  action  of  the  electors 
of  District  No.  6.  No  question  seems  to 
have  been  raised  or  objection  made  by  any 
one  to  the  action  of  the  two  boards  until 
some  time  In  1899,  when  the  then  president 
of  the  board  of  directors  of  School  District 
No.  5  requested  the  county  superintendent 
to  famish  blm  with  a  description  of  District 
No.  5.  In  response  to  this  request,  the  de- 
scription furnished  was  the  one  set  forth  in 
the  petition  for  the  organization  of  District 
No.  5,  and  which  had  been  adopted  by  the 
electors  of  the  district.  It  appears  that  no 
such  map  or  record  of  the  bonndaries  of 
District  No.  6  as  is  required  by  Mills'  Ann. 
St.  {  3988,  was  fonnd  In  the  office  of  the 
county  snperintendent  of  schools  at  this 
time.  Thereupon  the  president  of  the  board 
of  directors  of  School  District  No.  5  prepared 
and  tendered  to  the  county  superintendent  a 
map  showing  the  bonndaries  of  District  No. 
5  as  adopted  by  the  electors,  and  demanded 
that  the  same  be  filed  and  recorded  In  the 
ofilce  of  the  county  superintendent,  which 
demand  was  refused.  January  30,  1900,  an 
action  was  instituted  by  the  relator  herein 
against  the  county  superintendent  in  the 
district  court  of  Mineral  county  for  the  pur- 
pose of  compelling  the  county  superintendent 
to  make,  or  cause  to  be  made,  a  map  exhibit- 
ing the  boundary  lines  of  the  several  school 
districts  in  Mineral  county,  and  more  par- 
ticularly the  boundaries  of  School  District 
No.  5  in  said  county,  and  to  record  a  descrip- 
tion of  the  boundaries  of  School  District  No. 
5  in  a  book  to  be  kept  for  that  piirjwso.    May 
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23,  1900,  Judgment  on  the  pleadings  was  ren- 
dered In  this  action  as  follows:  "That  a  writ 
of  mandamus  be  awarded  herein  compelling 
Laura  Pollock,  county  superintendent  of 
schools,  to  make  and  keep  a  record  of  the 
boundary  lines  of  the  school  districts  herein, 
if  known,  and,  if  not  known,  to  ascertain 
and  determine  the  same,  and  then  make  a 
record  thereof  as  required  by  statute,  and 
to  prepare  and  keep  a  map  in  her  office  show- 
ing the  boundary  lines  of  said  districts  as 
required  by  law;  said  records  and  map  to 
be  made  within  a  reasonable  length  of  time." 
Pursuant  to  this  mandate  of  the  district 
court,  the  county  superintendent  "recorded 
the  description  as  found  by  her  in  the  book 
kept  in  her  office  for  such  purpose,  and  caused 
a  map  to  t>e  prepared  cori'e^onding  thereto," 
which  description  and  map  accorded  with  the 
boundaries  of  District  No.  5  as  attempted  to 
be  agreed  upon  by  the  action  of  the  boards 
of  directors  of  School  Districts  No.  3  and 
No.  5  and  the  county  superintendent  Septem- 
ber 20.  1804.  The  relator  district  appealed 
from  this  action  of  the  county  superintendent 
of  schools  to  the  State  Board  of  Kducation. 
July  25,  1900,  the  State  Board  of  Education 
addressed  the  secretary  of  School  District 
No.  6  as  follows: 

"Denver,  Colorado.  July  25,  1900. 

"Secretary  of  School  District  No.  5,  Bache- 
lor, Colorado — Dear  Sir:  At  a  meeting  of 
the  State  Board  of  Education,  held  July  23, 
1900,  in  the  matter  of  appeal  of  School  Dis- 
trict No.  5  from  the  action  of  the  County 
Superintendent  of  Mineral  County  in  regard 
to  fixing  the  boundary  lines  of  said  district 
in  accordance  with  certain  descriptions  pre- 
sented, it  appearing  to  the  board  that  the 
County  Superintendent  had  declared  the 
boundaries  in  accordance  with  the  only  de- 
scription on  record,  and  as  it  would  seem 
to  lie  a  matter  to  be  decided  by  the  courts 
upon  direct  evidence  as  to  the  reliability  of 
the  testimony  offered  concerning  the  bound- 
aries, the  board  unanimously  decided  that  it 
had  no  Jurisdiction  in  the  matter  and  the 
ease  was  ordered  remanded  to  the  County 
Superintendent.    Yours  truly, 

"Helen  L.  Grenfell, 
"President  State  Board  of  Education." 

"David  M.  Campbell,  Atty.  Gen. 

"Elmer  F.  Beckwith,  Sec'y  State." 

Relator  district  applied  to  the  State  Board 
of  Education  for  a  rehearing  in  the  matter, 
which  was  granted,  and  thereupon  the  follow- 
ing decision  was  rendered  January  4,  1901: 

"In  the  matter  of  the  appeal  of  School 
District  No.  5  In  the  county  of  )Ilneral,  tak- 
en from  the  order  of  the  county  superintend- 
ent of  that  county.  Mrs.  Laura  D.  Pollock, 
made  on  the  25th  day  of  May,  A.  D.  1900, 
the  State  Board  of  Education  being  in  reg- 
ular session  for  the  purpose  of  considering 
the  case  herein,  met  on  this  fourth  day  of 
January,  A.  D.  1901,  flnds  that  there  is  filed 
a  motion  before  said  board  asking  that  it 


review  its  findings  made  on  the  25th  day  of 
July,  A.  D.  1900,  and  to  pass  upon  further 
questions  that  were  then  presented  in  the 
appeal.  There  appeared  before  the  board, 
representing  District  No.  3,  James  D.  Pilcher, 
attorney,  from  Creede,  and  Mr.  F.  E.  Wheel- 
er, chairman  of  the  said  school  board  of  said 
district  Also  District  No.  5  was  represent- 
ed b.v  A.  L.  Moses,  attorney,  from  Creede. 
and  there  being  present  Mr.  J.  K.  Terrill, 
chairman  of  the  board  of  School  District  No. 
5.  The  Ixmrd  having  carefully  considered 
the  motion  filed  before  it,  as  well  as  the  orig- 
inal papers  in  the  case,  hearing  arguments 
from  both  sides,  finds  that  it  did  not  consider 
every  question  involved  in  the  appeal  on  its 
former  decision,  and  flnds  it  to  be  its  duty 
to  grant  a  further  hearing  in  the  matter, 
and  such  intention  was  announced  by  the 
board  to  counsel  representing  the  school  di.s- 
tricts  interested.  It  appeared  to  the  board 
tliat  the  petition  was  filed  with  the  county 
superintendent  of  Mineral  county  in  18tM, 
asking  for  a  division  of  School  District  No. 
3;  that  the  county  superintendent  favorably 
acted  upon  the  petition,  and  granted  a  diri- 
sion  of  School  District  No.  3;  and  after  re- 
ceiving proper  notices  of  the  election  of  offi- 
cers to  and  the  organization  of  the  ne\r 
school  district,  the  superintendent  then  and 
there  numbered  it  District  No.  5.  As  it  ap- 
pears to  the  board,  there  was  no  question 
but  what  School  District  No.  5  was  legally 
constituted.  After  electing  its  oflicers,  it  be- 
gan to  transact  business  as  a  school  district 
It  further  aiwears  to  the  board  that  School 
District  No.  3  was  not  satisfied  with  tlie  deci- 
sion of  the  superintendent  in  creating  Dis- 
trict No.  5,  and  caused  an  appeal  to  be  tak- 
en from  the  decision  of  said  superintendent 
creating  District  No.  5  to  the  State  Board  of 
Education.  Before  the  said  Board  of  Educa- 
tion passed  upon  the  appeal,  the  directors  of 
School  District  No.  3  and  School  District  No- 
5  met  In  Joint  session,  together  with  the 
superintendent,  and  agreed  upon  a  change 
of  the  boundary  lines  of  the  aliove  districts 
which  would  be  satisfactory  to  the  two 
boards.  The  then  county  superintendent, 
Van  Noorden,  caused  maps  to  b&  made  of 
each  school  district  as  per  the  agreement 
then  made.  It  appears  to  the  board  that  the 
superintendent,  Mrs.  Laura  D.  Pollock,  in  fix- 
ing the  Imundary  Hues  of  School  District 
No.  6,  recopnized  the  agreement  made  be- 
tween the  two  boards  representing  Districts 
No.  3  and  No.  5,  and  recognized  the  ixiund- 
nries  authorized  by  county  superintendent 
Van  Noorden.  It  further  appears  to  the 
board  that  the  description  of  District  No.  5 
as  it  was  properly  created  by  the  superin- 
tendent in  1894,  as  found  among  the  papers 
on  file  in  this  office,  was  also  among  the  rec- 
ords on  file  in  the  office  of  the  superintendent 
of  Mineral  county.  That  in  making  her  de- 
cision she  considered  the  description  as  speci- 
fied in  the  petition  for  the  creation  of  School 
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District  No.  5  as  well  as  the  agreement  be- 
tween the  two  boards  for  the  change  of 
boundary  lines  of  School  Districts  No.  3  and 
No.  6,  and  that  she  acted  upon  the  informa- 
tion given  her  through  two  depositions  taken, 
as  well  as  the  maps  of  Districts  No.  3  and 
No.  S  filed  In  her  office,  hereinbefore  referred 
to.  It  appears  that  she  took  Into  considera- 
tion the  acquiescence  of  both  school  districts 
In  the  boundary  lines  as  fixed  by  the  Joint 
session  of  both  boards,  and  the  recognition 
that  each  district  has  ever  given  to  the 
boundary  lines  as  then  established.  The 
board  finds  that  both  school  districts  may 
have  certain  equities  and  rights  in  the  bound- 
ary lines  as  was  fixed  by  arbitration  of  the 
school  boards  which  It  cannot  pass  upon. 
These  rights  can  only  be  adjusted  by  the 
court  upon  a  careful  examination  of  the  en- 
tire matter.  But  it  is  the  Judgment  of  the 
board  that  the  boards  of  directors  of  the 
two  respective  districts  had  no  authority  In 
joint  session  to  change  the  boundary  lines 
of  school  districts  as  they  existed  at  the  time 
they  were  established  by  the  county  superin- 
tendent, or  of  District  No.  6  as  it  was  es- 
tablished by  the  county  superintendent  of 
that  county.  It  therefore  finds  that  School 
District  No.  5  exists  now  as  It  did  exist  as 
per  the  petition  forming  its  boundaries  at 
the  time  of  Its  creation.  It  does  not  attempt 
to  pass  upon  any  of  the  equities  or  rights 
acquired  by  either  school  district,  in  their 
acquiescence  in  the  l>oundary  lines  for  School 
Districts  Nos.  3  and  5,  as  fixed  by  the  com- 
promise of  said  School  Boards. 

"[Signed]  Helen  L.  Grenfell. 

"Elmer  F.  Beckwlth, 
"David  M.  Campbell. 
"SUte  Board  of  Education." 

January  19,  1901,  the  relator  district  made 
a  formal  demand  upon  the  coimty  superin- 
tendent of  schools  to  change  the  recorded  de- 
scription and  map  in  her  office  to  conform 
with  the  last  above  decision  of  the  state 
board,  which  was  refused,  and  this  action 
was  instituted  by  filing  In  the  district  court 
of  Mineral  county  a  petition  and  affidavit 
for  mandamus  February  13,  1901,  being  the 
second  action  of  like  tenor  and  import  In- 
stituted by  the  relator  in  this  behalf.  Fel>- 
ruary  15,  1901,  School  District  No.  3  and 
Henry  Wilcox,  as  petitioners,  filed  with  the 
State  Board  of  Education  a  petition  for  a 
rehearing  or  a  review  of  the  decision  of  the 
state  board  rendered  January  4,  1901,  in 
which  petition  all  matters  relating  to  the 
formation  of  District  No.  6  were  set  up,  the 
relator  district  herein  being  named  as  re- 
spondent therein.  The  state  board  assumed 
Jurisdiction  of  such  petition,  and  made  the 
following  order  with  reference  thereto: 

"The  board  decides  that  It  will  fix  a  time 
for  hearing  the  Wilcox  appeal,  as  well  as 
all  matters  relating  thereto,  by  trial  de  novo, 
as  provided  in  section  4055,  M.  A.  8.,  and 
also  the  appeal  of  School  District  No.  6  In 
connection  therewith. 


'^pon  agreement  of  all  parties  concerned, 
April  15,  1901,  was  fixed  as  the  date  of  aucta 
hearing. 

"By  order  of  the  State  Board  of  Educa- 
tion. Helen  L.  Grenfell,  President 

"Denver,  Colo.  Mar.  14,  1901." 

June  10,  '901  the  State  Board  of  Education 
rendered  a  decision  in  the  matter,  by  the 
terms  of  which  decision  the  board  dismissed 
the  Wilcox  appeal  and  affirmed  the  decision 
of  the  county  superintendent  of  schools  of 
the  23d  of  May,  1900,  which  last-referred  to 
decision  of  the  county  superintendent  of 
schools  was  the  one  wherein,  in  obedience 
to  the  mandate  of  the  district  court  of  Min- 
eral county,  she  recorded  the  description 
and  prepared  a  map  showing  the  boundaries 
of  School  District  No.  6,  according  to  the 
compromise  agreement  of  the  two  boards  and 
the  county  superintendent  of  September, 
1894.  This  last  decision  of  the  state  board 
is  not  in  the  record.  Its  purport,  as  given 
above.  Is  pleaded  in  the  second  supplemental 
answer  of  respondent 

The  petition  and  affidavit  herein,  upon 
which  this  action  is  based,  state  a  good  cause 
of  action.  The  answer  and  second  supple- 
mental answer,  which  was  filed  August  5, 
1901,  after  the  rendition  by  the  State  Board 
of  Education  of  its  decision  of  June  10,  1901, 
was  in  the  nature  of  a  confession  and  avoid- 
ance. It  admits  substantially  all  that  is  al- 
leged in  the  petition  and  affidavit  sets  up 
the  action  of  the  two  boards  of  directors 
of  School  Districts  No.  3  and  No.  6,  the  pro- 
ceedings before  the  county  superintendent 
and  the  State  Board  of  Education  resulting 
in  the  decison  of  the  state  board  of  June 
10,  1901,  and  alleges  acquiescence  upon  the 
part  of  School  District  No.  6  in  the  action  of 
the  two  boards  and  the  county  superintend- 
ent of  September,  1894,  and  that  School  Dis- 
trict No.  3,  relying  upon  such  compromise, 
bad  collected  taxes,  built  and  maintained 
schools,  and  Issued  a  bonded  indebtedness 
upon  and  covering  the  territory  Included 
within  the  boundaries  as  determined  by  the 
joint  action  of  the  boards  and  the  county 
superintendent  The  reply  challenges  the  Ju- 
risdiction of  the  state  board,  questions  the 
correctness  of  the  last  Judgment  or  decision 
of  the  state  board,  and  denies  acquiescence 
upon  Its  part  in  the  action  of  the  two  boards 
of  directors  and  the  county  superintendent 
The  cause  came  to  trial  before  Judge  North- 
cutt,  sitting  at  Creede  in  Judge  Holbrook's 
stead,  resulting  in  a  Judgment  of  dismissal, 
with  costs  against  the  relator,  upon  motion 
of  respondent,  after  the  relator  had  rested 
its  case,  from  which  Judgment  relator  prose- 
cutes this  appeal. 

Under  the  statutes  of  this  state  the  county 
superintendent  of  schools  and  the  State 
Board  of  Education,  In  the  discharge  of  the 
duties  of  their  respective  offices,  i)erform 
ministerial  and  quasi  Judicial  duties.  "A. 
ministerial  act  Is  one  which  the  person  per- 
forms upon  a  given  state  of  facts  in  a  pre- 
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Bcribed  manner,  In  obedience  to  the  man- 
date of  legal  authority,  wltbout  regard  to  or 
the  exercise  of  hla  own  Judgment  upon  the 
propriety  of  doing  an  act."  20  Am.  &  Eng. 
Ency.  793.  "Quasi  Judicial  functions,"  says 
Mr.  Bishop,  "are  those  which  lie  midway 
between  Judicial  and  mlnlBterlal  ones.  The 
lines  separating  them  from  such  as  are  thus 
on  their  two  sides  are  necessarily  indistinct; 
but  In  general  terms  •  •  •  when  the  law 
In  words  or  by  implication  commits  to  any 
officer  the  duty  of  looking  into  facts  and  act- 
ing upon  them,  not  in  a  way  which  it  spe- 
dflcally  directs,  but  after  a  discretion  In 
its  nature  Judicial,  the  function  is  termed 
quasi  Judicial."  Bishop  on  Noncontract  Law, 
SI  78S,  786.  In  the  Ught  of  the  foregoing 
definitions,  an  examination  of  the  statutes 
defining  the  duties  of  the  county  superintend- 
ent of  schools  and  the  state  board  will  read- 
ily determine  the  dntles  of  those  officers 
which  are  ministerial  and  those  which  are 
quasi  Judicial  in  their  character.  In  the  for* 
mation  of  school  districts  the  county  super- 
intendent, by  the  statutes,  is  required  to  dis- 
charge duties  of  both  characters.  As  bear- 
ing upon  this  question,  the  following  pro- 
visions of  the  statutes  are  pertinent: 

Mills'  Ann.  St  g  S991:  "For  the  purpose 
of  organizing  a  new  district  out  of  a  por- 
tion of  one  or  more  old  districts,  the  parents 
of  at  least  ten  children  of  school  age  re- 
siding within  the  limits  of  the  proposed  new 
district  shall  petition  the  county  superin- 
tendent In  writing,  which  x>etltlon  shall  de- 
scribe the  boundaries  of  the  proposed  dis- 
trict and  the  names  of  all  children  of  school 
age  residing  in  such  proposed  district  at  the 
date  of  such  petition.  •  •  •  If,  in  the 
Judgment  of  the  county  superintendent,  the 
school  Interests  of  the  districts  affected  by 
the  proposed  change  will  be  best  promoted  by 
said  change,  he  shall  direct  some  one  of  the 
petitioners,  who  Is  a  legal  TOter,  to  notify 
each  elector  residing  within  the  district  so 
to  be  formed,  by  personal  service  as  far  as 
convenient,  and  to  post  a  notice  in  three 
public  places  In  said  new  district,  that  such 
petition  has  been  made  and  that  a  meeting 
will  be  held,  naming  the  time,  and  place  of 
such  meeting,  to  determine  the  question  of 
the  proposed  organization." 

Section  3992:  "The  qualified  electors  of 
such  proposed  new  district,  when  assem- 
bled in  accordance  with  the  notice  above  re- 
quired, shall  organize  by  electing  a  chair- 
man and  secretary.  •  •  •  The  secretary 
of  said  meeting  shall  immediately  transmit 
to  the  county  superintendent  a  copy  of  the 
proceedings  of  the  meeting,  upon  the  receipt 
of  which.  It  the  proceedings  are  found  to 
have  been  in  accordance  with  the  law,  he 
shall  establish  and  number  such  district  and 
enter  a  record  of  the  same,  and  of  the  pro- 
ceedings of  the  meetings,  as  provided  in  sec- 
tion twenty-four  (24)  of  this  act." 

Section  24,  above  referred  to,  is  Mills'  Ann. 
St.  i  3988:    "It  shall  be  the  duty  of  the  coun- 


ty superlBtendait  to  ascertain  the  bound- 
aries of  each  school  district  in  his  conaty, 
and  to  make  and  keep  a  record  of  the  same 
in  a  suitable  bound  book,  which  record  shall 
show  definitely  the  boundaries  of  each  dis- 
trict In  case  the  boundaries  are  found  to 
be  conflicting  or  incorrectly  described,  he 
shall  harmonize  the  same  and  make  a  report 
of  such  action  to  the  board  of  scliool  di- 
rectors whose  districts  are  afiFected  there- 
by. District  officers  shall  have  access  to 
such  records  for  the  purpose  of  examination, 
making  copies,  or  for  other  legitimate  pur- 
poses. The  connty  superintendent  shall  pre- 
pare or  have  prepared  a  map  of  the  county, 
showing  the  correct  boundaries  of  the  dis- 
tricts." 

The  only  quasi  Judicial  duty  imposed  upon 
a  county  superintendent  by  the  above  stat- 
utes Is  to  determine  whether  the  school  in- 
terests of  the  districts  affected  by  the  pro- 
posed change  will  be  best  promoted  by  such 
change,  as  the  discharge  of  this  duty  In- 
volves looking  into  facts  and  acting  upon 
them  as  his  Judgment  and  discretion  may  dic- 
tate. This  provision  seems  to  vest  in  the 
connty  supertntendent  of  schools  a  veto 
power.  He  may  refuse.  In  the  exercise  of 
his  discretion,  to  permit  an  election  to  be 
held,  which  would  be  an  end  of  the  matter. 
The  duty  of  establishing  and  numbering  a 
district,  entering  a  record  of  the  same  and 
of  the  proceedings  of  the  meeting,  ascertain- 
ing the  boundaries  of  each  district,  making 
and  keeping  a  record  of  the  same  in  a  suit- 
able bound  book,  which  record  shall  aliow 
definitely  the  boundaries  of  each  district,  and 
preparing  or  having  prepared  a  map  of  the 
county  showing  the  correct  boundaries  of  the 
districts,  is  purely  ministerial,  and  must  be 
performed  in  obedience  to  the  mandate  of 
the  law,  Without  regard  to  or  tlie  exercise 
of  the  officer's  Judgment  upon  the  propriety 
of  doing  the  act  Mills'  Ann.  St  §{  3991, 
8992,'  supra,  provide  the  only  method  for 
the  formation  of  new  school  districts,  and 
It  will  be  seen  that,  after  the  county  super- 
intendent has  determined  that  the  school 
interests  of  the  districts  affected  will  be  best 
promoted,  the  sole  iwwer  to  determine  the 
question  as  to  whether  or  not  the  district 
shall  be  organized,  and  the  boundaries  of 
the  district,  has  been  placed  by  the  Legis- 
lature In  the  electors  of  the  proposed  dis- 
trict. Neither  the  board  of  directors  of  the 
school  district,  the  county  Buperlntend«it  of 
schools,  nor  the  State  Board  of  Education 
can  organize  a  school  district,  or  change  its 
proposed  or  established  boundaries,  exc^t 
where  the  boundaries  are  found  to  be  con- 
flicting; which  is  not  the  case  here.  The  pe- 
titioner in  this  case  sought  to  enforce  the 
performance  by  the  county  superintendent 
of  schools  of  a  purely  ministerial  or  clerical 
act,  to  wit,  to  record  in  a  book  kept  by  her  for 
that  purpose  the  description  of  the  bounda- 
ries of  the  relator  district  as  defined  by  the 
electors,  and  to  prepare  a  mart  of  the  same. 
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pnmiant  to  the  requirements  of  MlllB*  Ann. 
St.  Sf  3988,  3992,  supra.  This  being  a  purely 
ministerial  act,  the  relator  district,  being 
without  otber  remedy,  would  be  entitled  to 
a  writ  of  mandamus  upon  the  proper  show- 
ing. 

This  brings  us  to  a  consideration  of  the 
Jurisdiction  and  anthority  of  the  State  Board 
of  Education  In  the  premises,  and  the  efTect 
of  Its  decisions,  under  the  facts  In  this  case. 
Section  1,  art  9,  Const.  Colo.,  declares:  "The 
general  supervision  of  public  schools  of  the 
state  shall  be  vested  in  a  board  of  education, 
wbose  powers  and  duties  shall  be  prescribed 
by  law;  the  Superintendent  of  Public  In- 
struction, the  Secretary  of  State  and  the  At- 
torney General  shall  constitute  the  board,  of 
which  the  Superintendent  of  Public  Instruc- 
tion shall  be  the  president."  Mills'  Ann.  St 
i  3966:  "The  State  Board  of  Education  shall 
meet  at  the  State  Capitol  on  the  last  Satur- 
day in  December,  in  each  year,  and  at  sucb 
otber  times  and  places  as  may  by  them  be 
deemed  necessary,  and  shall  have  power  to 
adopt  any  rules  and  regulations  not  incon- 
sistent with  the  law,  for  its  own  government 
and  for  the  government  of  the  public 
schools."  Sections  3967  and  3968,  as  amended 
by  the  Session  Laws  of  1899  (page  338,  c. 
13S),  and  section  3969,  relating  to  the  issu- 
ance of  state  diplomas,  are  the  only  pro- 
visions of  the  statutes  in  which  the  power 
of  the  state  board  is  touched  upon,  until  we 
come  to  the  provisions  relating  to  appeals, 
In  chapter  109,  Mills'  Ann.  St  Section  4049 
provides  for  appeals  from  the  district  boards 
to  the  county  superintendent  Sections  4050 
to  4054  provide  the  manner  and  method 
of  procedure  in  such  appeals.  Section  4054: 
"At  the  time  thus  fixed  for  hearing  he  shall 
hear  testimony  for  either  party,  and  for  that 
purpose  may  administer  oaths  if  necessary, 
and  he  shall  make  such  decision  as  may  be 
Jast  and  equitable,  which  shall  be  final,  un- 
less appealed  from,  as  hereinafter  provid- 
ed." Section  4055  provides  for  at^eals  from 
the  county  superintendent  to  the  State  Board 
of  Education:  "Any  person  or  district  board 
aggrieved  by  any  decision  or  order  of  the 
county  superintendent.  In  the  matter  of  law 
or  fact,  may,  within  thirty  days  after  the  ren- 
dition of  such  decision  or  making  of  such  or- 
der, appeal  therefrom  to  the  State  Board  of 
Education,  in  the  same  manner  as  provided 
in  this  act  for  taking  appeals  from  the  dis- 
trict board  to  the  county  superintendent,  as 
nearly  as  applicable.  In  case  of  an  appeal, 
wbere  a  trial  has  been  had  before  the  county 
superintendent  and  a  decision  rendered,  the 
state  board  shall  examine  a  transcript  of  such 
proceeding  and  render  a  decision  therefrom, 
Ijut  no  new  testimony  shall  be  admitted.  In 
otber  cases  of  appeal  the  board  may  require 
of  the  parties  such  papers  and  documents  as 
maybe  thought  necessary, and  the  board  shall 
liave  power  to  administer  oaths  through  Its 
president.  The  decision  of  tbe  board  or  a 
ninjorlty  of  said  board  shall  be  rendered  by 


the  president,  and  racta  decision,  when  made, 
shall  be  final."  It  will  be  noticed  that  these 
statutory  provisions  confer  upon  the  district 
board  of  directors,  the  county  superintend- 
ent of  schools,  and  the  State  Board  of  Educa- 
tion the  power  to  decide  questions  of  law 
and  fact,  and,  unless  an  appeal  be  taken 
from  the  decisions  of  the  county  superintend- 
ent, the  decisions  of  that  officer  become  final, 
and,  if  an  appeal  shall  be  taken,  then  the 
action  of  the  state  board  becomes  final.  To 
bold  that  such  judgments  or  decisions  are 
final  In  the  sense  that  they  are  not  review- 
able by  the  courts,  and  that  no  Judicial  in- 
quiry into  their  correctness  can  be  bad, 
would  be  to  hold  that  three  officers  of  the 
ezecutlye  department,  the  Superintendent  of 
Public  Instruction,  Secretary  of  State,  and 
the  Attorney  General,  by  the  statute  grant- 
ing an  appeal  to  them  have  been  vested  with 
powers  properly  belonging  to  the  Judicial  de- 
partment; which  would  be  clearly  repug- 
nant to  section  1,  art  6,  of  the  Constltatlon 
of  Colorado,  which  vests  the  Judicial  power 
in  the  courts  therein  enumerated.  However, 
appellee  does  not  contend  that  the  decisions 
or  Judgments  of  tbe  state  board  are  not  re- 
viewable by  the  courts,  but  Insists  that  such 
decisions  and  Judgments  cannot  be  reviewed 
in  an  application  for  mandamus,  for  the  rea- 
son that  to  so  hold  would  be  to  convert  a 
writ  of  mandamus  into  an  appeal  or  writ  of 
error  for  the  review  of  the  alleged  errone- 
ous decisions  of  an  officer  or  board  vested 
with  discretionary  or  Judicial  powers. 
There  are  two  answers  to  this  argument: 
First.  This  action  is  not  against  the  state 
board,  and  the  authorities  cited  in  support 
of  the  well-settled  principle  that  a  writ  of 
mandamus  will  not  issue  to  control  discre- 
tion are  not  in  point  Second.  Tbe  last  de- 
cision of  the  state  board  is  pleaded  by  the 
respondent  as  a  defense  to  this  action.  The 
Jurisdiction  and  power  of  the  state  board  to 
render  this  decision  and  tbe  correctness 
thereof  are  raised  by  the  reply,  and,  It  be- 
ing conceded  that  such  decision  may  be  re- 
viewed by  the  courts,  we  know  of  no  prin- 
ciple or  rule,  and  we  have  been  cited  to  none, 
which  precludes  the  court  in  this  action, 
when  this  Issue  is  presented,  from  deciding 
the  same.  The  only  issue  made  by  the  plead- 
ings up  to  the  time  when  the  last  decision 
of  the  state  board  was  pleaded  by  the  re- 
spondent in  its  second  supplemental  answer, 
more  than  five  months  after  this  action  was 
commenced,  was  whether  or  not  the  county 
superintendent  must  perform  a  ministerial 
or  clerical  duty  In  accordance  with  the  plain 
requirements  of  the  statutes.  Thus,  by  the 
second  supplemental  answer  and  reply  there- 
to, the  validity  of  this  decision  of  the  state 
board  was  squarely  presented  to  the  court 
below,  and  by  this  appeal  Is  here  for  de- 
tecmluation. 

The  state  board.  In  Its  decisions  hereto- 
fore set  forth,  recognizes  the  fact  that  there 
were  questions  Involved  in  this  matter  which 
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should  be  left  to  the  final  fleterminatlon  of 
the  courts.  The  court  below  took  the  posi- 
tion that  In  a  proper  action  it  would  have 
Jurisdiction  to  determine  the  boundaries  be- 
tween the  two  districts  Involved,  but  that 
the  statutes  had  designated  another  forum:, 
which  had  power  not  only  to  declare  what 
the  boundaries  were,  but  power  to  ascer- 
tain and  establisb  them.  In  this  the  court 
erred  if  meaning  thereby  that  the  state 
board  had  power  to  ascertain  and  establish 
the  boundaries  of  school  districts,  as  we 
liave  seen  that  the  statutes  vest  this  power 
solely  and  absolutely  in  the  electors  of  the 
proposed  district,  after  the  county  super- 
intendent has  approved  the  petition  for  the 
organization  of  a  new  district  and  ordered 
an  election  thereunder.  The  report  of  the 
proceedings  of  the  organization  of  the  new 
district  having  been  made  to  the  county  su- 
perintendent, that  officer  finding  the  same  to 
have  been  in  accordance  with  law,  the  duties 
imposed  by  the  statute  upon  the  officer  are 
purely  ministerial,  to  be  performed  in  a 
prescribed  manner,  in  obedience  to  the  man- 
date of  legal  authority,  without  regard  to 
«r  the  exercise  of  his  own  Judgment  upon 
the  propriety  of  doing  the  act  The  char- 
acter of  this  duty  cannot  be  changed  by  an 
appeal  to  and  the  decision  of  the  state 
board;  and  should  the  state  board,  a  branch 
of  the  executive  department,  assume  to  ex- 
ercise Judicial  functions,  it  would  exceed 
its  authority,  and  any  decision  it  might  ren- 
der would  be  a  nullity.  A  contrary  doc- 
trine would  lead  to  the  result  that,  whereas 
by  the  statutes  the  electors  of  the  proposed 
district  are  the  sole  depository  in  whom  is 
placed  the  authority  to  fix  and  determine 
the  boundaries  thereof,  an  appeal  from  the 
action  of  the  county  superintendent  to  the 
state  board  would  vest  in  the  state  board 
power  not  conferred  on  it  by  the  law;  that 
is,  power  to  establish  or  change  the  bound- 
aries of  a  school  district  It  ia  well  settled 
that  executive  boards,  such  as  state  boards 
«f  education,  must  find  warrant  in  the  stat- 
utes for  the  exercise  of  any  power  which 
they  assume,  or  must  derive  such  power  by 
necessary  implication  from  some  power  ex- 
pressly conferred.  Our  conclusion  is  that 
the  state  board  has  no  power  or  authority, 
by  its  decision,  to  change  the  boundaries  of 
a  school  district  as  established  by  the  elec- 
tors at  a  meeting  called  for  that  purpose, 
pursuant  to  section  3991  and  section  3992, 
Mills'  Ann.  St.,  supra,  and  that  the  decision 
of  the  state  board  of  May  23,  1901,  cannot 
be  sustained,  unless  it  be  by  virtue  of  section 
4007,  Mills'  Ann.  St:  "All  school  districts 
now  formed  or  which  may  hereafter  be  form- 
ed, which  shall  continue  to  exercise,  undis- 
puted, the  prerogatives,  and  enjoy  the  privi- 
leges, of  a  legally  formed  district,  for  the 
period  of  one  year  next  succeeding  the  elec- 
tion of  its  officers,  shall  be  deemed  to  be  a 
legally  formed  district,  and  its  legality  shall 
not  thereafter  be  questioned."    The  second 


supplemental  answer  of  respondent  avers 
that  after  the  action  of  the  two  school  boards 
and  the  county  superintendent  of  S^tember 
28,  1884i  the  respondent  exercised  and  con- 
tinued to  exercise,  undisputed,  the  preroga- 
tives and  enjoy  the  privileges  of  a  legally 
formed  district,  within  the  boundaries  fixed 
by  the  agreement  of  that  date,  for  a  period 
of  more  than  five  years,  by  erecting  and 
maintaining  schools,  issuing  a  bonded  indebt- 
edness, collecting  taxes,  and  performing  all 
acts  necessary  to  the  existence  of  a  school 
district  The  reply  denied  all  of  these  aver- 
ments, thus  squarely  presenting  this  issue, 
which  should  have  been  tried  and  deter- 
mined by  the  court  below.  If  it  should  ap- 
pear that  School  District  No.  5  had  per- 
mitted School  District  No.  3  to  exercise,  un- 
disputed, the  prerogatives  and  enjoy  the  priv- 
ileges of  a  legally  formed  district  for  a  period 
of  one  year  next  succeeding  the  election  of 
its  officers,  over  the  territory  in  dispute, 
then,  under  the  provisions  of  section  4007, 
lilllls'  Ann.  St,  supra,  it  has  lost  that  por- 
tion of  Its  territory  as  fixed  and  determined 
by  its  electors  at  the  meeting  of  February, 
1894.  Sustaining  this  conclusion  are  the  fol- 
lowing authorities:  Collins  r.  School  Dis- 
trict 62  Me.  622;  School  District  ▼.  School 
District  81  Mich.  339,  45  N.  W.  993;  Atty. 
Oeneral  t.  School  District  64  Minn.  213,  55 
N.  W.  1122;  State  v.  School  District  42 
Neb.  499,  eo  N.  W.  012.  Our  attenUon  has 
not  been  called  to  an  authority,  under  a  simi- 
lar statute,  which  holds  a  contrary  doctrine. 
It  therefore  follows  that  the  Judgment  must 
be  reversed,  and  the  case  remanded,  with 
instructions  to  the  court  below  to  try  and 
determine  the  Issue  above  indicated  pursuant 
to  the  views  herein  expressed. 
Reversed. 


STATE  QX  rol.  DANGBERG  v.  BOARD  OP 

COM'HS  OF  DOUGLAS  COUNTX. 
(Supreme  Court  of  Nevada.     Sept  1,  1904.) 

HIGHWAYS   —    VACATION   —  STATUTES   —  COS- 

STBUCTION— BOABD    OF    SUPEBVIS0E8— 

DISCBETION— PETITION. 

1.  Under  Comp.  Laws,  |  479,  as  amended  h 
St  1805,  p.  35,  c  37,  providing  that  when 
majority  of  the  resident  taxpayers  of  a  road  dis- 
trict, according  to  the  last  previous  afsaessment 
Kill,  shall  petition  the  county  commissioners 
for  the  viicatioa  of  a  public  road,  the  board,  at 
their  next  meeting  after  the  reception  of  the  pe- 
tion,  shall  vacate  the  road,  a  petition  failinj;  to 
show  that  the  petitioners  for  the  vacation  of  a 
road  constituted  a  majority  of  the  resident  tax- 
payers iu  the  district  according  to  the  last  as- 
sessment roll  was  insufilcient. 

2.  Corap.  Laws,  §  470.  as  amended  by  St. 
18!>5,  p.  33,  c  37,  provides  that  when  a  ma- 
jority of  the  resident  taxpayers  of  a  road  dis- 
trict shall  petition  the  county  commissioners 
for  the  vacation  of  a  public  road,  which  petition 
shall  contain  certain  allegations  enumerated, 
the  county  clerk  shall  lay  the  petition  before 
the  county  commissioners  at  their  next  meeting, 
and  thereupon  the  commissioners  "shall,"'  with- 
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In  80  dsTS  thereafter,  vactte  the  road.  BM, 
that  the  word  "shall"  ahould  be  eonstmed  to 
mean  "ma;,"  and  that  on  the  presentation  of  a 
petition  signed  by  two  persons,  who  constituted 
a  majoritj  and  the  only  taxpayers  in  a  road 
district,  for  the  vacation  of  the  road,  the  daty 
of  the  board  was  discretionary,  and  not  manda- 
tary. 

Petition  by  tbe  state,  on  the  relation  of 
H.  C.  Dangberg,  for  writ  of  mandate  against 
tbe  board  of  county  commlSBloners  of  Doug> 
las  county,  to  compel  the  vacation  of  a  road. 
On  demurrer  to  petition.    Sustained. 

Alfred  Charta,  for  relator.  D.  W.  Vergln, 
J.  D.  Torreyaon,  and  8.  Snnunerfleld,  for  re- 
spondents. 

TALBOT,  J.  Among  other  things.  In  bis 
petition  for  writ  of  mandate,  relator  alleges: 
**Tbat  be  Is  a  resident  taxpayer  of  tbe  East 
Fork,  Genoa,  and  Gradlcbaugh  road  district, 
situated  In  Douglas  county,  Nevada,  and 
that  at  all  times  thereinafter  mentioned  be 
was  sucb  resident  taxpayer  of  said  road  dis- 
trict, and  that  the  only  other  resident  tax- 
payer of  said  road  district  at  all  times  men- 
tioned was  and  is  the  H.  F.  Dangberg  Land 
&  Live  Stock  Company,  a  corporation  duly 
organized  and  existing  under  and  by  virtue 
of  the  laws  of  the  state  of  Nevada.  That 
on  the  etb  day  of  July,  1903,  relator,  lointly 
with  other  signers,  caused  to  be  filed  in  the 
office  of  the  cleric  of  said  board  their  cer- 
tain petition  praying  for  the  vacation  of  that 
certain  road  lying  to  the  east  of  Carson  Val- 
ley, extending  from  the  north  end  of  the 
Twelve-Mile  House  lane,  along  tbe  fence  to 
the  east  of  said  valley  to  the  intersection  of 
the  Cradlebaugh  Boad,  said  road  being 
known  as  and  called  the  "Old  Desert  Road,' 
as  will  more  fully  appeal  by  the  petition 
thereto  annexed  marked  'Exhibit  A,'  and 
made  part  bereot,  being  a  foil,  true,  and  cor- 
rect copy  of  its  original,  said  petition  being 
made  under  tbe  provisions  of  tbe  act  of  the 
Legislature  of  the  state  of  Nevada  approved 
March  15,  1875  (St.  1875,  p.  159,  C.  101),  as 
emended  by  tbe  Legislature  of  tbe  state  of 
Nevada  in  is;)5  (St  1895,  p.  35,  c.  37).  That 
on  the  4th  day  of  January,  1904,  said  board  of 
county  commissioners  duly  met  at  their  office 
at  Genoa,  Douglas  county,  Nevada,  and  said 
application  and  petition  was  then  and  there 
duly  rejected.  That  said  Old  Desert  Boad  is 
a  public  highway,  and  was  a  public  highway 
for  a  great  many  years  last  past;  but  that 
since  the  building  up  of  the  town  of  Gar- 
denervllle,  lying  a  short  distance  west  of 
said  road,  the  same  has  been  very  little  trav- 
eled, growing  less  and  less  each  recurring 
year,  and  that  its  travel  does  not  save  those 
traveling  it  In  preference  to  other  public 
highway  over  three  miles.  That  said  Old 
DcMiTt  Boad  runs  only  through  the  lands 
of  your  relator  and  through  the  lands  of  the 
H.  P.  Dangberg  Land  &  Live  Stock  Com- 
pany, and  runs  through  them  diagonally,  to 
tbe  great  injury  of  said  lands,  and  that  the 
tlmost   universally  traveled  road  covering 


tbe  distance  ftom  point  to  point  of  said  Old 
Desert  Road,  by  going  through  the  town  of 
Qardenervllle,  follows  closely  sectional  Unea, 
and  that  the  entire  distance  of  said  Old  Des- 
ert Road  lies  within  said  road  district.  That 
all  the  signers  to  said  petition  except  said 
relator  and  said  H.  F.  Dangberg  Land  & 
Live  Stock  Company  are  residents  and  tax- 
payers of  other  road  districts  in  said  county, 
and  their  signatores  unnecessary,  and  obtain- 
ed in  ignorance  of  tbe  law  and  facta  Tour 
relator  further  shows  and  avers  that  said 
board  of  county  commissioners  stili  refuse  to 
▼acate  said  road,  and  that  It  Is  the  duty  of 
said  board,  which  tlie  law  specially  enjoins 
upon  it,  resulting  from  their  office  as  county 
commissioners  of  said  county  of  Donglns, 
state  of  Nevada,  to  vacate  said  Old  Desert 
Road,  and  to  declare  It  vacant,  officially,  by 
their  order  duly  entered  on  their  minntes, 
which  duty  they  have  refused  and  still  re- 
fuse to  perform;  and  that  your  relator  is 
without  any  plain,  speedy,  or  adequate  rem- 
edy in  the  ordinary  course  of  law."  Re- 
siMudent  moves  to  quash,  and  demurs  to  tbe 
petition  on  several  grounds;  among  these, 
the  technical  objection  that  there  is  no  al- 
legation showing  tiiat  tbe  persons  who  peti- 
tioned tbe  board  of  county  commissioners  to 
vacate  tbe  road  constituted  a  majority  of  the 
resident  taxpayers  In  the  district  according 
to  tbe  last  assessment  roll  Is  well  taken,  and 
sufficient  to  invalidate  tbe  petition  In  its 
present  form.  Looking  to  the  questions  rais- 
ed involving  the  merits  of  the  controversy. 
It  is  more  important  to  determine  whether 
the  board  has  any  discretion  when  tbe  ma- 
jority of  tbe  taxpayers,  if  nimibering  only 
one  or  more.  In  a  road  district,  petition  to 
have  a  public  highway  closed.  The  opposing 
Interests  here  are  on  one  side  tbe  benefits 
which  two  landowners  would  reap  from  the 
closing  of  the  road  which  runs  through,  and 
for  a  long  time  has  traversed,  their  fields, 
and  on  the  other  the  Inconvenience  which 
would  result  to  the  traveling  public  by  dos- 
ing the  highway,  and,  as  the  petition  indi- 
cates, requiring  at  least  some  people  to  Jour- 
ney three  miles  further,  thereby  depriving 
them  of  tbe  hitherto  vested  right  of  using  the 
shorter  thoroughfare.  Can  the  Legislature  or 
tbe  law  leave  tbe  adjustment  of  these  con- 
flicting Interests  to  one  of  tbe  parties  con- 
cerned, who  Is  seeking  a  benefit,  and  deprive 
the  other  of  having  the  controversy  submit- 
ted to  the  discretion  of  the  board  of  county 
commissioners,  the  tribunal  usually  author- 
ized to  regulate  roads  in  this  statef 

Section  479  of  tbe  Ciompiled  Laws  of  Ne- 
vada, as  amended  in  1895  (St  1805,  p.  86, 
c  37),  provides:  "At  any  time  when  a  ma- 
jority of  the  resident  taxpayers  of  a  road 
district,  according  to  the  last  previous  as- 
sessment roll,  shall  petition  the  county  com- 
missioners of  their  counties,  for  the  location, 
opening  for  public  use,  establishment,  change 
or  vacation  of  any  public  road  or  highway 
or  road  to  connect  with  any  blgUwaj  here- 
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tofoire  establlBfaed,  any  street  or  alley  in  any 
unincorporated  town  in  such  county,  setting 
fortli  in  such  petition  tlie  beginning,  course 
and  termination  of  sucb  road,  or  hl^^way, 
street  or  alley  proposed  to  be  located  and 
opened  for  public  use,  established,  changed 
or  vacated,  together  with  the  names  of  the 
owner  or  owners  of  the  land  through  which 
the  same  will  pass,  said  petition  may  be 
presented  to  the  county  clerk  of  said  coun- 
ty, and  the  clerk  shall  lay  said  petition  be- 
fore the  board  of  county  commissioners,  at 
their  next  meeting  after  the  reception  of  said 
petition,  and  thereupon  said  board  of  cona- 
missioners  shall,  within  thirty  days  there- 
after, proceed  to  locate,  open  to  public  use, 
establish,  change  or  vacate  such  road,  high- 
way, street  or  alley."  Relator  contends  that 
the  word  "shall,"  used  in  this  statute,  la 
mandatory;  that  on  the  presentation  of  the 
petition  signed  by  him  and  by  the  H.  F. 
Dangberg  Land  &  Lire  Stock  Company,  con- 
stituting a  majority  and  the  only  taxpayers 
in  the  road  district,  the  board  lost  all  dis- 
cretion in  the  matter,  and  all  power  to  act 
Judicially,  and  that  it  became  their  bounden 
duty  to  enter  an  order  closing  the  road  aa 
demanded.  We  do  not  believe  that  sucb  t»- 
suits  wwe  intended  to  be  secured  by  the 
Legislature  in  the  passage  of  this  act,  but, 
if  they  were,  we  are  not  prepared  to  hold 
that  it  is  within  the  power  of  the  lawmaking 
branch  of  our  government  to  confide  to  one 
of  the  parties  concerned  the  adjudication  of 
such  conflicting  interests,  which  would  be 
the  result  if  the  respondent  Is  required  to 
enter  the  order  as  relator  desired.  The  word 
"shall"  is  sometimes  construed  to  mean 
"may,"  and  that  is  a  better  construction  for 
it  when  applied  under  this  statute  to  a  pe- 
tition seeking  to  close  a  public  highway  long 
existing.  Klrman  r.  Pownlng,  25  Nev.  393, 
60  Pac.  834,  61  Pac.  1000;  Suburban  Light 
&  Power  Co.  v.  City  of  Boston  (Mass.)  26 
N.  E.  447, 10  Ia  R.  a.  499;  Becker  v.  Lebanon 
St  By.  Co.,  188  Pa.  496,  41  Atl.  612.  To  oth- 
erwise conclude  might  lead  to  hardship  and 
inconvenience  to  the  traveling  public  in  this 
and  other  cases.  In  the  topography  of  this 
state  one  or  a  few  landowners  may  conati- 
tnte  or  become  the  majority  of  the  taxpay- 
ers in  road  districts  lying  across  valleys,  and, 
if  they  conld  at  will  close  the  highways 
traversing  their  premises,  they  might  there- 
by not  only  make  it  necessary  for  neighbors 
and  adjacent  owners,  but  for  people  passing 
from  other  localities,  to  travel  long  dis- 
tances out  of  their  way,  or  over  steep  moun- 
tain ranges.  It  is  of  higher  importance  to 
have  roads  remain  open  when  essential  to 
the  convenience  of  the  public  than  to  have 
them  closed  for  the  benefit  of  individuals. 

There  are  stronger  reasons  for  compelling 
the  opening  of  a  new  road  on  the  petitloh 
of  the  proi)er  majority  of  the  taxpayers,  and 
regardless  of  the  discretion  of  the  board, 
than  exist  for  so  closing  an  old  one.  In  the 
fonu^er  case  compensation  must  be  mad4  to 


the  landown^  for  the  damage  cansed  by 
the  opening  of  the  road,  while  in  closing  a 
highway  it  may  be  assumed  that  he  or  his 
grantors  have  been  paid  for  the  right  of  way, 
or  had  acquired  their  rights  subject  to  it, 
and  that  he  will  be  benefited  without  making 
any  remuneration  to  the  public  for  the  loss 
of  the  easement  of  which  they  will  be  de- 
prived. In  Suburban  Light  Sc  Power  Co.  v. 
City  of  Boston,  supra,  under  an  act  provid- 
ing that  the  mayor  and  aldermen  shall  givfr 
electric  light  companDss  a  writing  specifying 
where  the  posts  may  be  located  and  wlre» 
ran,  the  word  "shall"  -was  construed  to  mean 
"may,"  and  the  court  enstained  the  action 
of  the  board  in  declining  to  grant  the  appli- 
cation of  the  light  company.  It  was  said,, 
that  the  power  given  to  the  aldermen  of  a 
city  or  the  selectmen  of  a  town  in  regard  to 
such  matters  was  one  to  be  exercised  in 
their  discretion  seems  to  have  been  assumed 
in  several  cases;  citing  Hill  v.  Worcester 
County  Com'rs,  4  Gray,  414;  Com.  v.  Boston, 
97  Mass.  555;  Pierce  v.  Drew,  136  Blass.  75. 
In  Becker  v.  Lebanon  St.  Ry.  Co.,  supra,  the 
court  held  that,  notwithstanding  the  use  of 
the  imperative  "shall,"  an  injunction  ia  not 
to  be  granted  unless  a  proper  case  be  made 
out  in  accordance  with  the  principles  and 
practice  of  equity,  and  that  the  word  "shall," 
when  used  by  the  Legislature  to  a  court,  is 
usually  a  grant  of  authority,  and  means 
"may."  Interpreting  the  word  "shall"  to 
mean  "may,"  as  already  stated,  the  board 
were  empowered  to  act  Judicially,  and  if, 
in  their  Judgment,  they  believed  the  closing 
of  the  highway  would  cause  undue  incon- 
venience to  the  traveling  public,  they  were 
authoriced  to  deny  the  petition.  It  Is  the 
uniform  decision  of  this  and  other  courts 
that  a  subordinate  body  can  be  directed  to 
act,  but  not  how  to  act,  in  a  matter  regard- 
ing which  it  can  exercise  its  discretion.  This 
court  cannot  substitute  its  judgment  in  place 
of  that  of  the  board  in  its  denial  of  the  pe- 
tition. Hoole  v.  Kinkead,  16  Nev.  222;  Har- 
din V.  Guthrie,  26  Nev.  252,  66  Pac.  744;  State 
v.  Curler,  26  Nev.  356,  67  Pac.  1075,  and 
cases  there  cited;  State  v.  County  Court,  33 
W.  Va.  589,  11  S.  B.  72.  It  is  unnecessary  to 
express  an  opinion  regarding  the  meaning  of 
the  statnte  in  cases  when  it  Is  sought  to 
open  new  roads. 

The  motion  to  strike  out  is  denied,  the  de- 
murrer is  sustained  on  the  two  grounds  in- 
dicated, and,  if  relator  desires,  be  may  amend 
within  30  days. 

BELKNAP,  C.  J.,  concurs. 

FITZGERALD,  J.  (concurring).  The  con- 
troversy on  the  merits  in  this  proceeding  is 
the  proper  interpretation  of  the  word  "shall" 
in  a  statute.  The  statute  provides  that 
when  certain  things  (naming  them)  are  done 
concerning  a  road  or  highway,  then  the  board 
of  county  commissioners  shall  vacate  such 
road  or  highway.   '  Petitions  claims  tiiat. 
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8Uic«  he  had  done  all  the  thing*  named  and 
required  in  the  statute,  the  board  of  county 
commisaionera  were  compelled  by  the  word 
"shall"  In  the  statute  to  close  the  road  or 
highway  In  accordance  with  his  petition 
therefor.  If  such  were  the  proper  meaning 
of  "shall"  in  the  legislative  intent,  the  word 
"petition"  in  the  statute  would  not  aptly 
express  or  describe  the  docimient  that  was 
to  set  the  power  of  the  board  in  motion.  The 
word  "demand"  would  be  the  proper  word 
to  express  such  meaning.  After  complying 
with  the  conditions  stated  in  the  statute,  the 
applicant  for  the  relief  should  demand  that 
the  board  close  the  road  or  highway,  and 
not  petition  that  it  do  so.  But  the  statute 
says  there  must  be  a  petition,  and  in  this 
rase  there  was  a  petition,  and  not  a  demand. 
In  Railroad  Co.  t.  Hecbt,  95  U.  8.  Supreme 
Court  Reports,  at  page  170,  24  L.  Bd.  433,  the 
doctiine  applicable  to  this  controversy  is  stat- 
ed as  follows:  "As  against  the  government, 
the  word  'shall,'  when  used  in  statutes.  Is  to 
be  construed  as  'may,'  unless  a  contrary  in- 
tention is  manifest"  A  contrary  Intention 
here  is  not  manifest  The  word  "petition" 
and  the  general  framing  of  the  statute  indi- 
cate that  the  legislative  Intent  was  not  to 
force  compulsory  action  on  the  board  of 
county  commissioners,  but  to  give  It  a  rea- 
sonable discretion.  Therefore  I  concxir  In  the 
denial  of  the  writ  of  mandate. 


TOWN  OF  SUSANVILtiB  r.  liONG.     (Sa& 
1.140.)* 

(Supreme  Court  of  California.    Aug.  13,  1904.) 

ACTION  BY  TOWN— INSTrruTIOX  BY  MABSHAL— 
KVIDEKCE  —  WAIVER  OP  OBJECTION  —  OBDI- 
NANCKS — OB  FACTO  AND  DE  JCIftE  TBUSTBES— 
PKCSUMPTION  ON  APPEAI.. 

1.  Testimony  of  the  marshal,  in  an  action  in 
the  name  of  a  town  for  a  license  fee,  that  he 
consulted  with  plaintiff's  attorney,  and  gave 
him  a  list  of  the  persons  refnaing  to  talce  out  a 
license,  for  the  purpose  of  iiaving  this  and  oth- 
er actions  instituted,  is  sufficient  to  show  that 
the  marshal  commenced  the  suit  as  required  by 
the  ordinance. 

2.  The  lexal  capacity  of  plaintiff  to  bring  the 
suit,  not  being  raised  by  demurrer  or  answer,  ia 
waived. 

".  I'ersons  sued  under  an  ordinance  may  not 
ohjpct  that  it  was  not  passed  by  de  jure  trus- 
tees. It  is  enough  tliat  they  were  de  facto 
trustees. 

4.  In  support  of  a  judgment,  it  will  be  pre- 
sumed on  appeal,  in  the  absence  of  anything  in 
the  record,  ttiat  an  ordinance  was  introduced 
the  prescribed  time  liefore  it  was  passed. 

Commissioners'  Decision.  Department  1, 
Appeal  from  Superior  Court,  Lassen  County; 
F.  A.  Kelley,  Judge. 

Action  by  the  town  of  SusanviUe  asalnat 
Thomas  H.  Long.  Judgment  for  plaintiff. 
Defendant  appeals.    Affirmed. 

*Rebcarlng  deolad  September  12,  19<M. 
*  a  See  Huniclpal  Corporations,  vol.  3(,  Cent.  Dig. 
I  IK 


'  N.'  3.  "Bkrry,  for  appelant'  fi.'  B.'  Bur- 
roughs (J.  B.  Pardee,  of  counsel),  for  re- 
spondent. 

COOPER,  O.  Action  to  recover  $50  claim- 
ed to  be  due  the  plaintiff  from  defendant  as 
a  license  for  carrying  on  the  buslnest  of 
telling  Intoxicating  liquors  within  the  cor- 
porate limits  of  plaintiff,  under  Ordinance 
No.  7,  in  force  at  the  time  of  carrying  on 
such  business.  Findings  were  filed,  and 
Judgment  ordered  and  entered  in  favor  of 
plaintiff  as  prayed.  Defendant  prosecutes 
this  appeal  from  the  Judgment  on  the  Judg- 
ment roll,  accompanied  by  a  bill  of  excep- 
tions. 

It  is  contended  that  the  suit  should  bare 
been  commenced  by  the  marshal  of  the  town, 
and  not  by  the  trustees.  The  ordinance  pro- 
rides  that  the  marshal  shall  commence  suit 
In  the  name  of  the  town  of  Susanville.  The 
marshal  testified  that  he  consulted  with  the 
attorney  for  the  plaintiff,  and  gave  blm  a 
list  of  those  persons  refusing  to  take  out  a 
license,  for  the  purpose  of  having  this  and 
other  actions  instituted.  This  was  sufficient 
to  show  the  institution  of  the  suit  by  the 
marshal.  But  were  it  otherwise,  the  de- 
fendant did  not  raise  the  question  as  to  the 
legal  capacity  of  plaintiff  to  bring  the  suit, 
either  by  demurrer  or  answer,  and  is  there- 
fore deemed  to  have  wHlved  It  Code  Cir. 
Proc.  SI  4S0,  438,  484. 

It  Is  next  argued  that  the  evidence  ffl  In- 
sufficient  to  support  the  finding  of  the  court 
"that  the  defendant  is  indebted  to  the  plain- 
tiff In  the  sum  of  fifty  dollars."  The  bill  of 
exceptions  shows  that  "defendant  engaged 
In  the  business  of  selling  liquor  within  the 
corporate  limits  of  said  town  of  Snaanyille 
between  the  dates  mentioned  In  plalriUtTB 
complaint,  and  that  he  carried  on  such  bnsl- 
nesa  without  having  secured  a  license  tbore- 
for,  or  paying  the  fee  or  charge  therefor  as 
required  by  Ordinance  No.  7  of  said  town, 
although  a  demand  to  take  out  and  pay  for 
Buch  license  had  been  made  upon  him  by  the 
marshal  of  said  town."  It  also  shows  that 
the  ordinance  required  a  license  fee  of  $50 
per  quarter  to  be  paid  before  carrying  on 
the  buslneaa  of  selling  intoxicating  liquors 
within  the  corporate  limits  of  plaintiff.  This 
ia  aufflcient  to  support  the  finding. 

Finally  it  is  claimed  that  the  ordinance 
Inrolved  Is  void  because  not  passed  by  trus- 
tees who  were  such  de  Jure.  The  bill  of 
exceptions  shows  that  plaintiff  was  duly  In- 
corporated on  the  20th  day  of  August,  1900, 
and  that  "C.  B.  Emerson,  J.  H.  Riley,  J.  E. 
Humphrey,  H.  W.  Meylert,  and  J.  B.  Pardee 
were  duly  elected  trustees  of  said  tovm,  and 
that  they  qualified  as  such  trustees  on  the 
25th  day  of  August,  1900";  that  for  more 
than  00  days  said  trusteea  failed  and  neg- 
lected to  exercise  any  of  the  duties  or  func- 
tions of  their  respective  offices;  that  there- 
after, on  March  5,  1902,  the  Governor  of  the 
anMlnted  four  of  the  same  parties  as 
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tmstees,  and  also  appointed  one  Aaher  In- 
stead of  said  Hmuphrey;  that  the  said  trus- 
tees 80  appointed  "took  the  oath  ot  office  as 
said  trustees  In  the  manner  prescribed  bj 
law,  and  filed  the  same  In  the  offices  of  the 
Secretary  of  State  and  county  clerk  of  Las- 
sen county,  and  thereafter  duly  met  as  such 
trustees."  The  ordinance  was  passed  March 
25,  1902.  The  trustees  were  at  least  officers 
de  facto  when  they  passed  the  ordinance. 
Defendant  will  not  be  allowed  in  this  pro- 
ceeding, in  which  the  trustees  are  not  par- 
ties, to  collaterally  attack  their  title  to  office. 
Persons  claiming  to  be  public  officers  while 
In  possession  of  an  office,  ostensibly  exer- 
cMng  Its  functions  lawfully  and  with  the 
acquiescence  of  the  public,  are  de  facto  offi- 
cers. Third  persons  cannot  be  expected  to 
know,  nor  to  Investigate  In  every  instance, 
the  title  to  such  offlcea  As  to  them,  such 
officers  are  what  they  appear  to  be — the  law- 
ful occupants  of  the  office.  The  lawful  acts 
of  an  officer  de  facto,  so  far  as  the  rights  of 
third  persons  are  concerned,  are,  if  done 
within  the  scope  and  by  the  apparent  au- 
thority of  office,  as  valid  and  binding  as  If 
be  were  the  officer  legally  elected  and  quali- 
fied for  the  office,  and  in  full  possession  of 
it,  The  law  provides  machinery  for  trying 
the  title  to  an  office.  In  an  action  in  which 
the  officer  Is  a  party,  and  the  right  to  the 
office  Is  the  question  Involved.  To  allow 
every  person  prosecuted  for  the  violation  of 
an  ordinance,  in  the  proceeding  in  which  he 
is  prosecuted,  to  question  the  legality  of  the 
formation  of  the  municipal  corporation,  or 
the  title  to  office  of  Its  various  officers,  would 
lead  to  endless  confusion,  and  embarrass  the 
government  of  such  municipal  corporation. 
The  taxpayer  could  refuse  to  pay  taxes,  and 
defend  a  suit  brought  for  their  collection  on 
the  ground  that  the  assessor  was  not  the  de 
Jure  assessor,  or  that  the  tax  collector  was 
not  the  de  Jure  tax  collector;  a  person  char- 
ged with  resisting  an  officer  could  defend 
upon  the  ground  that  the  officer  had  not 
been  legally  elected  or  appointed;  and  so 
on  through  the  various  departments  of  the 
municipal  government  In  its  varied  business 
transactions  with  its  citizens.  It  is  hardly 
deemed  necessary  to  cite  authorities  in  sup- 
port of  the  principles  herein  stated,  but  the 
following  are  in  point:  Dillon  on  Municipal 
Corporations  (4th  Ed.)  vol.  1,  p.  305;  Mecb- 
em's  Public  Officers  &  Offices,  t  330;  Mc- 
Quillin,  Municipal  Ordinances,  i  96;  Ameri- 
can &  English  Ency.  of  Law  (2d  Ed.)  vol.  8, 
p.  823,  and  note;  People  v.  Sassovich,  29 
Cal.  485;  Hull  v.  Superior  Court,  63  Cal.  176. 
Appellant  further  claims  that  the  ordi- 
nance is  void  because  at  the  time  it  was  in- 
troduced no  time  for  holding  regular  meet- 
ings had  been  fixed  by  ordinance.  Section 
861  of  the  municipal  corporation  act  (Gen. 
Laws  1903,  p.  898)  provides,  in  terms,  that 
no  ordinance  shall  be  passed  at  any  other 
than  a  regular  meeting.  The  bill  of  excep- 
tions shows  that  Ordinance  No.  1,  fixing  the 


fourth  Monday  In  each  month  as  the  time 
for  holding  regular  meetings,  was  passed  at 
a  regular  meeting  on  March  24,  1902,  and, 
so  far  as  appears,  five  days  after  its  intro- 
duction. This  meeting  was  regularly  ad- 
journed till  the  evening  of  Tuesday,  March 
25,  1902,  when  Ordinance  No.  7,  fixing  the 
license  in  contest,  was  passed.  The  record 
fails  to  show  when  this  ordinance  was  in- 
troduced, but  it  will  be  presumed  here  that 
it  was  introduced  at  least  five  days  before  it 
was  passed.  Not  only  this,  but,  when  the 
ordinance  was  ofCn'ed  in  evidence,  no  such 
objection  was  made  to  it  The  objection  was 
upon  the  ground  that  it  was  irrelevant,  in- 
competent, and  immaterial.  It  was  certainly 
relevant,  competent,  and  material 
We  advise  that  the  Judgment  be  affirmed. 

We  concur:  CHIPMAN,  C;  SMITH,  a 

For  the  reasons  given  in  the  foregoing 
opinion,  the  Judgment  appealed  from  is  af- 
firmed: ANGELLOTTI,  J.;  SHAW,  J.; 
VAN  DYKE,  J. 


IMCaLW 
LB  MESNAGEB  T.  YABIEL.    (L.  A.  1,516.) 

(Supreme  Court  of  California.    Ang.  19,  1904.) 

JDDOKENT  —  CONCLUSIVENESS  —  JUBISniC- 
TION— SUFFICIENCY  OF  COltPLAINT — ATTACK 
IN  EQUITY  —  NECBSSABY  ALLEGATIONS  —  EX- 
BCUTOBS— STATUTE. 

1.  Under  the  direct  provisions  of  Code  Civ. 
Proc.  i  1666,  persons  entitled  to  distributive 
shares  of  an  estate  in  the  hands  of  an  executor 
may  maintain  an  action  against  such  executor 
therefor. 

2.  Where  an  execator  was  sued  in  a  court 
having  jurisdiction  of  the  subject-matter,  under 
the  provisions  of  Code  Civ.  ProC.  {  1686,  au- 
thorizing suits  by  persons  entitled  to  distribu- 
tive shares  of  an  estate  in  the  hands  of  the  ex- 
ecutor, his  appearance  to  the  action,  and  de- 
murring and  answering  therein,  sufficiently 
shows  Uie  Jurisdiction  of  the  court  over  his  per- 
son. 

3.  Where  the  qnestion  whether  the  complaint 
stated  facts  sufficient  to  constitute  a  cause  of 
action  was  presented  by  demurrer  to  a  court 
having  jurisdiction,  and  determined  in  the  af- 
firmative, the  correctness  of  the  ruling  cannot 
be  inquired  into  by  suit  in  equity  to  set  aside 
a  judgment  rendered  in  such  action,  in  the 
absence  of  allegation  of  either  fraud,  accident, 
or  mistake  in  the  rendition  of  the  judgment. 

4.  AVhere  a  suit  is  brought  in  equity  to  set 
aside  a  judgment  rendered  in  a  previous  actiim 
at  law,  the  attack  on  the  judgment  is  indirect. 

Department  1.  Appeal  from  Superior 
Court,  Los  Angeles  County;  M.  T.  Allen, 
Judge. 

Action  by  George  Le  Mesnager  against 
William  J.  Varlel.  From  a  Judgment  for 
defendant,  plaintiff  appeals.    Affirmed. 

Hnss  &  Garrett,  for  appellant  Dunnigan 
&  Dunnigan,  for  respondent 

ANGELLOTTI,  J.  This  action  was 
brought  to  obtain  a  decree  vacating  and  set- 
ting aside  a  Judgment  theretofore  obtained  by 
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the  defendant  against  plaintiff  for  the  smn 
of  $4,298,  and  restraining  defendant  from 
enforcing  said  Judgment.  A  general  demur- 
rer to  the  complaint  was  sustained,  and,  the 
plaintiff  having  declined  to  amend,  Judgment 
went  for  defendant  The  plaintiff  appeals 
from  the  Judgment 

It  appears  from  the  complaint  In  this  ac- 
tion that  the  plaintiff  was  the  surviving  ex- 
ecutor of  the  will  of  Miguel  Leonls,  deceased, 
and  that  the  original  action  was  brought 
against  him  by  the  defendant  herein  to  re- 
cover certain  moneys  that  had  constituted 
a  part  of  the  estate,  claimed  to  he  due  him, 
as  a  trustee  for  certain  henefldarles,  from 
such  executor,  under  the  terms  of  the  decree 
of  distribution  made  in  the  matter  of  said 
estate.  Such  an  action  Is  authorized  by  ex- 
press provision  of  statute  (section  1666,  Code 
Civ.  Free),  and,  because  of  the  amount  sued 
for,  such  action  could  be  maintained  only 
In  the  superior  court.  The  superior  court, 
therefore,  had  Jurisdiction  of  the  subject- 
matter  of  the  action. 

It  further  appears  from  the  complaint  In 
this  action  that  the  plaintiff  herein  appear- 
ed in  that  action,  demurring  to  the  complaint 
therein  upon  the  ground  of  insufficiency  of 
facts,  ambiguity,  and  uncertainty,  and  on 
the  farther  ground  that  the  cause  of  action 
therein  attempted  to  be  stated  was  barred 
hy  the  statute  of  limitations,  and,  such 
demurrer  having  been  overruled,  answering 
such  complaint.  It  thus  appears  that  the 
saperlor  coiut  had,  in  that  action.  Jurisdic- 
tion of  the  person  of  the  plaintiff  herein. 
Judgment  In  that  action  was  given  In  favor 
of  this  defendant  after  trial  of  the  issues 
made.  No  appeal  was  taken  therefrom,  and 
such  Judgment  has  become  final.  Tbe  codo- 
plalnt  In  this  action  contained  no  allega- 
tion of  fraud,  accident,  or  mistake  in  the 
obtaining  of  the  Judgment  in  the  original 
action,  which  would  authorize  the  inter- 
position of  a  court  of  equity,  the  contention 
of  plaintiff  herein  being,  apparently,  that  the 
allegations  of  the  complaint  herein  show 
that  the  complaint  in  the  original  action 
did  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  tliat  consequently  the  court 
therein  was  not  authorized  to  render  the 
Judgment  against  plaintiff,  and  that  snch 
Judgment  cannot  stand  against  an  action  to 
vacate  said  Judgment  on  that  ground,  which 
plaintiff  styles  a  "direct  attack  upon  such 
Judgment" 

The  question  as  to  whether  the  complaint 
in  the  original  action  stated  facts  sufficient 
to  constitute  a  cause  of  action  was  one  to 
be  determined  in  that  action.  It  was.  In 
fact,  presented  by  the  demurrer  to  the 
fwmplaint  therein,  and  the  court,  by  over- 
mllng  such  demurrer,  determined  the  ques- 
tion against  this  plaintiff.  The  question  as 
to  the  correctness  of  said  ruling  on  demurrer 
could  have  been  presented  to  this  court  in 
that  action  by  an  appeal  taken  by  this  plaln- 
tlfl  from  the  Judgment  entered  against  him. 


which  wonld  have  dearly  been  a  direct  attack 
upon  the  Judgment  But  this  plaintiff  chose 
not  to  bring  up  snch  Judgment,  by  appeal, 
for  review,  and  allowed  such  judgment  to 
become  final.  The  rulings  of  the  court  In 
that  action,  whether  upon  Issues  of  law  or 
of  fact  involved  therein,  cannot  be  reviewed 
In  another  action.  As  said  by  Mr.  Freeman, 
In  speaking  of  the  interposition  of  equity  to 
relieve  from  Judgments,  "The  adjudication 
of  any  question  Is  always  final,  unless  cor- 
rected by  some  appellate  tribunal,  and  is 
never  subject  to  re-examination  in  any  other 
than  an  appellate  court  upon  any  issue  of  law 
or  fact  •  •  •"  Freeman  on  Judgments, 
S  486.  In  certain  well-recognlzed  cases,  as 
where  a  party,  without  fault  on  his  part.  Is 
prevented  through  fraud,  accident,  surprise, 
mistake,  or  the  like,  from  presenting  his  de- 
fense, appropriate  relief  may  be  had  by  an 
action  on  the  equitable  side  of  the  court,  but 
one  who,  in  fact,  appeared  and  defended 
against  the  original  action,  can  never  main- 
tain a  separate  action  for  the  mere  inir- 
pose  of  reviewing  the  rulings  of  the  court 
having  Jurisdiction  of  the  original  action  up- 
on some  question  of  law  or  fact  concerning 
which  such  court  had  the  power  to  decide. 
There  must  be  an  end  to  litigation,  and  the 
question  as  to  the  correctness  of  the  rulings 
of  the  court  upon  matters  within  its  Juris- 
diction are  reviewable  only  by  the  appellate 
tribunal. 

In  the  original  action  against  plaintiff  the 
superior  court  had  Jurisdiction  of  the  sub- 
ject-matter of  the  action,  even  If  It  be  as- 
sumed that  the  complaint  therein  failed  to 
state  facts  sufficient  to  constitute  a  cause 
of  action.  "There  can  be  no  doubt  that  the 
filing  of  a  petition  or  complaint  such  as 
ought  not  be  deemed  sufficient  npon  demur- 
rer, may  confer  Jurisdiction.  The  power  to 
decide  upon  the  sufficiency  of  a  cause  of  ac- 
tion as  presented  by  the  complainant's  plead- 
ing, like  the  power  to  decide  any  other  legal 
proposition,  though  erroneously  applied.  Is 
binding  until  corrected  by  some  suiterior  au- 
thority." Freeman  on  Judgments,  i  118. 
In  Biondeau  v.  Snyder,  95  Cal.  521,  31  Pac 
591,  there  was  an  appeal  from  an  order  strik- 
ing out  a  portion  of  a  Judgment  making  a 
defendant  personally  liable  for  the  amount 
found  due  on  a  mortgage  debt,  upon  the 
ground  that  the  complaint  did  not  state 
any  facts  showing  a  personal  liability,  and 
that  the  court  was  therefore  without  Juris- 
diction to  adjudge  snch  personal  liability. 
In  reversing  the  order  striking  out,  this  court 
said:  "The  Judgment  in  this  respect  was 
within  the  relief  demanded  in  the  complaint 
and  specified  in  the  summons,  and  the  court 
had  Jurisdiction,  and  indeed  was  required,  to 
determine  in  that  action  whether,  npon  tbe 
facts  alleged,  the  plaintiff  therein  was  entitled 
to  the  relief  which  he  demanded  in  his  com- 
plaint The  court  undoubtedly  committed  an 
error  in  finding  such  personal  liability,  but 
Its  Judgment  was  not  for  this  reason  void." 
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In  Estate  of  James,  99  Cal.  374,  33  Pac.  1122, 
87  Am.  St.  Rep.  60,  wbere  tbe  question  was 
as  to  whether  a  decree  of  divorce  was  valid. 
It  was  contended  that  It  was  not,  for  the  rea- 
son that  the  complaint  In  such  action  did 
not  state  facts  sufficient  to  entitle  the  plain- 
tiff therein  to  a  divorce.  It  was  held  that 
the  Judgment  could  not  be  successfully  at- 
tacked in  a  collateral  proceeding  because  of 
an  imperfect  or  defective  complaint  In  the 
action  In  which  it  was  rendered,  and  the 
conrt  said:  "If  the  facts  stated  in  the  com- 
plaint are  not  sufficient  to  entitle  the  idain- 
tiff  to  the  relief  demanded  therein  and  award- 
ed bj  the  judgment,  the  action  of  the  court 
in  deciding  otherwise,  and  rendering  Its 
Judgment  In  accordance  with  the  prayer  of 
the  complaint,  can  be  nothing  more  than  er- 
ror. The  complaint  in  James  v.  James  was 
sufficient  to  Inform  the  court  and  the  defend- 
ant therein  of  the  relief  which  the  plalntlflC 
demanded,  and  of  the  facts  iq>on  which  be 
based  his  right  to  the  relief  sought,  and  this 
was  all  that  was  necessary  in  the  way  of  a 
statement  of  facts  to  give  the  court  jurisdic- 
tion of  the  subject-matter  of  the  action." 
See,  also,  Canadian,  etc,  Co.  v.  Clarlta,  etc, 
Co.,  140  Oal.  672,  677,  74  Pac  301. 

The  decisions  cited  by  counsel  for  appel- 
lant to  sustain  their  contention  that  they 
may  in  this  action  raise  the  question  as  to 
the  sufficiency  of  the  statement  of  the  cause 
of  action  in  the  original  complaint  were  all 
cases  of  appeal  from  the  very  judgment  at- 
tacked. On  such  appeals,  mere  errors  of 
the  trial  conrt  may,  of  course,  be  reviewed. 
The  appeal  is  given  for  that  purpose.  The 
application  of  these  decisions  to  the  case  at 
bar  Is  not  obvious.  It  is  urged  that  an 
action  in  equity  brought  to  vacate  and  set 
aside  a  judgment  is,  like  an  appeal,  a  direct 
attack  upon  the  judgment  Whether  it  be 
a  direct  attack  or  not,  it  is  certainly  not  such 
a  direct  attack  as  wUl  warrant  the  assump- 
tion therein  of  a  Jurisdiction  which  belongs 
exclusively  to  the  appellate  court  But  it 
appears  that  where  such  an  action  is 
brought  the  attack  upon  the  judgment  in 
the  original  action  is  not  a  direct  attack.  It 
was  said  by  this  court  in  Eichholt  v.  Eich- 
hoff,  107  Cal.  42,  48,  40  Pac  24,  48  Am.  St 
Rep.  110,  which  was  an  action  to  set  aside 
a  Judgment:  "In  fact,  wbere  an  action  is 
brought  in  a  court  of  equity  to  set  aside  a 
Judgment  at  law,  the  attack,  although  not 
collateral,  is  always  indirect  Freeman  on 
Judgments,  {  485.  The  Judgment  is  not  un- 
der review,  but  an  issue  is  being  tried  as  to 
whether  the  plaintiff  is  entitled  to  have  a 
court  of  equity  Interpose  in  his  behalf. 
*  *  *  It  may  be  said  that  in  such  a  casft 
the  legal  validity  of  the  Judgment  is  admit- 
ted, and  it  Is  because  of  the  validity,  or  ap- 
parent validity,  that  the  plaintiff  requires  to 
be  relieved  from  It" 

What  has  been  said  renders  it  unnecessary 
to  discuss  the  question  as  to  whether  the 
conplalnt  in  the  original  action  did  state 


facts  Buffident  to  eonstitnte  a  cause  of  ac- 
tion. 

The  demurrer  to  the  complaint  was  prop- 
erly sustained,  and  the  Judgment  is  therefore 
affirmed. 

We  concur:    VAN  DTKE,  J.;  SHAW.  t. 


UCOkLIH 

CHAPBA  WATBR  CO.  T.  CHAPMAN  et  aL 
(L.  A.  1,277.)* 

(Supreme  Court  of  California.    Aug.  13,  1904.) 


OOKTBACTS     TOB     WATZB  —  CONSTBX7CTION- 
FERBBS    rOB    rUBTHSB    DEVELOPMENT. 

1.  Under  a  contract  bv  which  plaintiff  bought 
40  inches  of  water  flowing  in  the  artesian  well 
on  defendants'  land,  and  providing  that  if.  at 
any  time,  the  well  should  cease  to  flow  the 
amount  to  which  plaintiff  was  entitled,  it 
might  proceed  to  malce  up  the  deficiency  by 
developmg  water  on  the  land — the  cost  of  such 
development  to  be  borne  by  plaintiff — but  if 
in  making  such  development  more  water  was 
made  to  flow  than  plaintiff  was  entitled  to,  then 
plaintiff  was  to  have  the  option  of  purchasin.;. 
within  60  days  from  finishinK  such  deveiopmenl. 
such  excess  of  water,  less  the  amount  actually 
paid  by  it  in  making  such  further  developments, 
at  the  rate  of  S500  per  inch,  plaintiff,  in  buy- 
ing the  water  developed  by  it  in  excess  of  44) 
inches,  is  not  entitled  to  credit  for  the  cost  of 
developing  water  to  make  up  the  40  inches,  but 
only  for  nie  cost  of  developing  the  water  in  ex- 
of  such  40  inches. 


Commissioners'  Decision.  Department  2. 
Appeal  from  Superior  Court  Los  Angeles 
County;  D.  K.  Trask,  Judge. 

Action  by  the  Chapea  Water  Company 
against  Alfred  6.  Chapman  and  others. 
Judgment  for  defendants.  Plaintiff  appeals. 
Affirmed. 

Jas.  Burdett  William  P.  James,  and  Wil- 
liam M.  Northrup,  for  appellant  Stephens 
&  Stephens  and  Charles  Lants^  for  re^ond- 
enta. 

HARRISON,  C.  In  July,  1898,  the  defend- 
ants were  the  owners  of  a  tract  of  five  acres 
of  land  situate  in  the  county  of  Los  Angeles, 
a  portion  of  the  Santa  Anita  Rancho,  upon 
which  there  was  an  artesian  well  known  as 
the  "Chapea  Well,"  which  was  estimated 
to  flow  40  Inches  of  water,  measured  under 
a  4r'inch  pressure  (an  Inch  of  water  being 
12,960  gallons),  each  24  hours,  and  the  plain- 
tiflT  herein  was  desirous  of  purchasing  the 
water  flowing  in  said  well.  The  parties  thwe- 
upon  entered  into  and  executed  a  contract 
by  which.  In  consideration  of  the  sum  of 
$500  then  paid  to  the  defendants  by  the  plain- 
tiff, they  sold  and  delivered  to  it  the  per- 
petual right  to  take  and  carry  away  from 
the  said  well  1  Inch  of  water  in  a  contlnuoos 
flow,  defined  as  aforesaid,  and  agreed  with 
it  that  they  would  at  any  time  within  two 
years  from  the  date  of  said  contract  at  the 
option  of  the  plaintiff,  and  upon  its  de- 
mand, convey  to  it  any  other  water  that 
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might  be  flowing  In  said  well  at  the  same 
price  per  bicb,  and  that  such  option  and  de- 
mand might  be  exercised  as  to  the  whole  or 
any  part  of  said  water  at  any  one  or  more 
Umes  during  said  period  of  two  years,  but 
not  afterwards.  The  contract  further  provid- 
ed that,  in  case  the  defendants  should  develop 
other  water  In  said  five-acre  tract,  the  plain- 
tiff should  have  the  first  right  to  the  quantity 
of  water  which  it  might  purchase  under  the 
terms  of  said  agreement  In  any  water  devel- 
oped or  in  said  tract,  and  might  take  such 
quantity  of  water  from  any  source  on  said 
tract,  If  necessary  to  make  up  the  quantity 
conveyed  or  to  be  conveyed  to  It  Within 
two  years  from  the  date  of  the  agreement  the 
plaintlfl  exercised  Its  option  from  time  to 
time  to  purchase  other  water  flowing  in  said 
well,  to  the  extent  of  39  Inches — making,  in 
all,  40  inches  purchased  by  It — and  proper 
and  sufSdent  conveyances  therefor  were  ex- 
ecuted to  it  by  the  defendants.  After  the 
expiration  of  the  said  two  years  the  flow  of 
water  in  said  well  gradually  diminished  until 
It  shrank  below  the  40  inches  purchased  by 
the  plaintiff  to  the  extent  of  several  inches, 
and  the  defendants,  tor  the  purpose  of  main- 
taining a  supply  of  40  inches,  caused  another 
well  to  be  sunk  on  said  tract,  designated  as 
"Chapea  Well  No.  2,"  by  means  of  which 
there  was  developed  sufficient  water  to  main- 
tain the  supply  of  40  Inches  until  July,  1889. 
In  July,  1899,  it  was  found  that  the  combined 
flow  of  water  from  both  of  said  wells  fell 
short  of  supplying  40  Inches  by  at  least  10 
Inches,  and  thereupon  the  plaintiff,  for  the 
purpose  of  making  up  the  deficiency,  sank  an- 
other well  upon  said  tract,  called  "Chapea 
Well  No.  3,"  by  means  of  which  it  developed 
an  additional  quantity  of  water.  The  work 
of  trinHng  the  well  and  developing  the  water 
therefrom  was  finished  on  or  about  the  30tfa 
of  September,  1899,  and  the  plaintiff  incurred 
expenses  therein  amounting  to  $2,681.  There- 
upon measurements  of  all  or  the  water  flow- 
ing from  the  three  wells  were  made,  and  the 
quantity  of  such  water  ascertained;  and  on 
March  24,  1900,  an  engineer  employed  there- 
for by  the  plaintiff  made  another  measure- 
ment, and  found  that  there  was  then  flowing 
from  all  of  said  wells  48.67  inches  of  water. 
The  defendants  thereupon  declared  that  the 
extra  3.67  Inches  of  water  belonged  to  them, 
and  directed  the  engineer  to  divert  the  same 
from  the  ccmdnlts  of  the  plaintiff  to  those  of 
the  defendants.  Thereafter,  viz.,  April  9, 
1900,  the  plaintiff  demanded  from  the  defend- 
ants that  they  execute  to  it  a  conveyance  of 
said  3.67  inches  of  water;  and,  the  defend- 
ants refusing  to  comply  with  their  said  de- 
mand, the  plaintiff  commenced  the  present 
action  to  compel  them  "to  convey  to  it  suffi- 
cient water  from'  said  flre-acre  tract,  at  the 
rate  of  $500  per  Inch,  as  will  amount  to  or 
equal  the  suns  of  $2,581,  money  laid  out  and 
e!xi>ended  by  it  in  the  development  of  water 
-upon  said  tracC"    Judgment  was  rendered 


In  favor  of  tiie  defendants,  ttma  wblch,  and 

from  an  order  denying  a  new  trial,  the  plain- 
tiff has  appealed. 

The  contract  between  the  plaintiff  and  the 
defendants  contains  the  following  provision: 
"It  is  further  covenanted  and  agreed  upon 
the  part  of  the  said  parties  of  the  first  part 
that  if  at  any  time,  or  times  hereafter,  said 
well  should,  from  any  cause,  cease  to  flow 
at  the  present  level  of  the  top  of  said  well, 
the  quantity  of  water  to  which  the  party  of 
the  second  part,  its  successors  or  assigns, 
may  at  that  time  be  entitled,  then  in  that 
case  said  party  of  the  second  part;  its  suc- 
oesBOTB  or  assigns,  may  proceed  to  make  up 
the  deficiency  of  water,  either  by  pumping 
from  said  well,  or,  at  its  option,  may  take 
from  any  other  water  on  or  under  said  five- 
acre  tract  enough  water  to  make  up  the  de- 
ficiency, and  for  this  purpose  may  develop  by 
boring  artesian  wells,  or  by  developing  In 
other  modes,  on  said  five-acre  tract,  the  ex- 
penses of  such  development  to  be  borne  by 
the  said  second  party,  or  its  assigns,  but  if, 
in  making  such  development  or  Increase  of 
water,  more  water  is  made  to  flow  than  the 
party  of  the  second  part,  its  successors  or  as- 
signs, are  at  the  time  under  the  terms  of  this 
agreement  entitied  to,  then  said  second  par- 
ty, or  its  assigns,  is  to  have  the  option  of 
purchasing  within  sixty  (60)  A&ya  from  finish- 
ing such  development,  such  excess  of  water, 
or  any  portion  thereof,  less  the  amount  actu- 
ally paid  by  it  or  them  in  making  such  fur- 
ther development,  at  the  rate  of  five  hundred 
dollars  ($900)  per  inch,  defined  as  aforesaid. 
And  said  first  parties  will,  on  demand,  ex- 
ecute a  proper  deed  of  grant  and  conveyance 
thereof  to  said  second  party,  or  its  assigns." 

The  correctness  of  the  Judgment  appealed 
from  depends  upon  the  construction  to  be  giv- 
en to  the  provisions  of  the  contract  thus  quot- 
ed; the  appellant  contending  that,  under 
these  provisions,  whenever,  in  developing  wa- 
ter upon  the  tract,  there  shall  be  a  fiow  in  ex- 
cess of  the  40  inches  already  conveyed  to  It, 
it  is  entitied  to  receive  from  the  defendants  a 
conveyance  of  such  an  amount  of  water  as 
will  compensate  It  for  Its  expenditures  in 
making  such  development,  at  the  rate  of  1 
inch  of  water  for  each  $500  of  expenditure; 
that,  after  such  compensation  has  been  made, 
if  there  be  any  further  excess  of  water.  It  has 
a  right  to  purchase  the  same  at  the  same 
rate;  that  the  option  provided  for  In  the 
clause  above  quoted  Is  to  be  exercised  only 
with  reference  to  such  water  as  may  remain 
nnconveyed  after  defendants  receive  said 
compensation;  that,  as  Its  expenditures  in 
making  the  development  in  question  were 
more  than  sufficient  to  consume  the  entire 
excess  of  water  above  the  '40  inches.  It  was 
not  required  to  exercise  any  option  for  a  con- 
veyance thereof,  but  that  the  defendants 
were  required  to  convey  the  same  whenever 
it  should  be  demanded,  in  comi)ensation  for 
their  expenditures.    On  the. other  hand,  tlie 
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defendants  contend  that,  under  this  provlBion 
of  the  contract,  any  ecpendlture  which  the 
plaintiff  may  make  In  developing  water  upon 
the  tract  Is  to  be  borne  by  Itself;  that  If,  by 
means  of  such  development,  It  shall  canse  a 
flow  of  water  In  excess  of  the  40  Inches  al- 
ready conveyed  to  It,  such  excess  belongs  to 
the  defendants,  but  that  the  plaintiff  la  enti- 
tled to  purchase  It  at  the  rate  of  $500  pw 
Inch,  provided  It  shall  exercise  Its  option  and 
make  a  demand  therefor  within  00  days  aft- 
er the  work  of  development  is  completed: 
that  as  the  work  of  development  was  com- 
pleted prior  to  October  1,  1889,  and  no  op- 
tion or  demand  for  a  conveyance  was  made 
within  60  days  thereafter,  the  plaintiff  is  not 
entitled  to  a  conveyance  of  any  of  the  water. 
In  support  of  its  contention  the  appellant 
relies  upon  the  second  member  of  the  above- 
quoted  clause  of  the  contract  which  provides 
that  If,  in  making  such  development,  more 
water  is  made  to  flow  than  It  is  at  the  time 
entitled  to,  it  shall  have  the  option  of  pur- 
chasing "such  excess  of  water,  or  any  por- 
tion thereof,  less  the  amount  actually  paid 
by  it  •  •  •  in  making  such  further  de- 
velopment, at  the  rate  of  five  hundred  dol- 
lars ($500)  per  Inch,  defined  as  aforesaid." 
This  provision  of  the  contract  lacks  perspicu- 
ity, owing,  doubtless,  to  an  amendment  hav- 
ing been  inserted  In  the  original  draft  of 
the  contract;  but  by  transposing  the  last 
two  of  the  above  clauses,  so  that  it  will  read 
that  the  plaintiff  shall  have  the  privilege  of 
purchasing  "such  excess  of  water  at  the  rate 
of  $500  per  Inch,  defined  as  aforesaid,  less 
the  amount  actually  paid  by  it  in  making 
such  further  development,"  all  of  the  terms 
of  the  agreement  are  preserved,  and  ita 
meaning  becomes  clear.  The  contract  will 
then  be  construed  as  giving  to  the  plaintiff 
an  option  to  purchase  from  the  defendants, 
at  the  rate  of  $500  per  inch,  the  excess  of 
water  developed  by  it  beyond  the  40  inches 
to  which  It  is  entitled,  and,  in  making  pay- 
ment therefor,  to  deduct  from  this  amount 
the  money  actually  paid  by  it  in  making 
such  further  developmmt  Such  construc- 
tion not  only  makes  this  portion  of  the  above- 
quoted  clause  consistent  with  the  other  por- 
tion thereof,  but  is  also  In  liarmony  with  the 
other  provisions  of  the  contract.  This  clause 
of  the  contract  consists  of  two  members 
which  relate  to  the  development  of  water 
under  two  distinct  conditions,  and  makes 
provision  in  reference  to  expenses  Incurred 
in  its  development  under  each  of  these  con- 
ditions— one  relating  to  its  development  for 
the  purpose  of  making  np  the  deficiency, 
and  the  other  relating  to  any  excess  of  water 
that  may  be  made  to  flow  in  making  such 
developmenu  In  a  development  to  make  up 
a  deficiency,  the  expenses  are  to  be  borne 
by  the  plaintiff;  and  if,  in  making  such  de- 
velopment more  water  is  made  to  flow  than 
the  plaintiff  is  at  the  time  entitled  to,  it  has 
the  option  of  purchasing  such  excess,  and 


may  aitply  towards  the  pajmetat  tfanefor 
"the  amount  actually  paid  by  it  in  making 
such  further  development"  The  initial 
phrase  of  the  second  member  of  the  clause, 
"but  if,  in  making  such  develc^ment"  con- 
nects it  with  the  matter  of  the  preceding 
member,  and  limlta  its  provision  to  "such" 
development  as  is  therein  named,  vis.,  that 
which  the  plaintiff  is  authorized  to  make  for 
the  purpose  of  making  np  a  deficiency.  As 
by  the  express  terms  of  that  clause  the  ex- 
penses of  such  development  are  to  be  borne 
by  the  plaintiff,  it  is  very  clear  that  for  that 
portion  of  the  expenses  incurred  by  it  after 
July,  1889,  in  developing  water  to  make  up 
the  deficiency  under  40  inches,  the  defend- 
ants are  not  required  to  compensate  the 
plaintiff  either  in  money  or  in  water;  and 
it  is  equally  clear  that  it  ia  not  entitled  to 
compensation  from  the  defendants  for  ita 
expenses  Incurred  In  making  up  this  defi- 
ciency, even  though  in  making  such  develop- 
ment it  has  caused  more  than  40  Inches  of 
wat«  to  flow. 

It  cannot  be  presumed  that  the  parties 
would  have  made  an  agreement  by  wliich 
the  plaintiff  is  required  to  develop  water  at 
its  own  expense  for  the  purpose  of  making 
up  the  deficiency,  and  at  the  same  time 
agree  that  ft  shall  be  compensated  ft>r  the 
expenses  Incurred  in  making  up  the  defi- 
ciency, if,  in  making  such  development  more 
water  shall  be  made  to  flow  than  is  neces- 
sary to  make  np  the  deflciency,  and  their 
agreement  ought  not  to  be  so  construed  un- 
less the  terms  in  which  they  have  expressed 
It  require  such  construction.  It  would  re- 
quire very  clear  language  to  that  effect  in 
the  agreement  to  authoriae  a  court  to  hold 
that  the  parties  had  agreed  that  the  appel- 
lant should,  at  its  own  expense,  develop 
snffldent  water  to  make  up  a  deflciency,  but 
that  if,  in  making  such  developm«it  it 
should  cause  to  flow  an  excess  of  a  single 
inch,  it  should  then  be  entitled  to  compensa- 
tion for  all  the  expense  it  bad  incurred  in 
developing  the  deflciency  as  well  as  the  ex- 
cess. The  provision  by  which  the  plaintiff, 
in  making  a  purchase  of  such  extra  water, 
is  authorized  to  receive  a  credit  upon  such 
purchase  for  "the  amount  actually  paid  by 
it  In  making  such  further  developmoiC 
does  not  i&  terms,  create  In  its  favor  any 
right  to  receive  compensation  for  its  ex- 
penditures, unless  it  shall  elect  to  make  such 
purchase,  and  even  in  that  case  it  la  only 
"the  expenditures  In  making  such  further 
development"  that  can  be  deducted.  The 
further  development  here  referred  to  Is  the 
development  further,  or  beyond  what  is  nec- 
essary to  make  up  the  deflciency — the  devel- 
opment of  the  excess  of  watee  which  the 
plaintiff  had  the  option  of  purchasing,  and 
upon  purchasing  which  he  is  entitled  to  a 
credit  for  the  amount  actually  paid  in  Its 
development 

It  must  be  held,  thecefore^  tlutt  under  the 
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terms  of  thecoutract  tlie  plaiutiff  is  not  en- 
titled to  any  cotupensntiou  for  the  expendi- 
tures incurred  by  it  in  the  development  of 
water  to  malie  up  the  deflclency  under  40 
inches;  tliat,  for  the  excess  above  40  inches 
which  was  made  to  flow  by  reason  of  such 
development,  it  bad  an  option  to  purchase 
the  whdie  or  any  portion  thereof  from  the 
defendants;  that,  if  it  would  exercise  such 
option,  it  was  entitled  to  a  credit  for  the 
amount  actually  paid  by  it  in  making  the 
development  of  such  excess,  or  such  portion 
thereof  as  it  might  elect  to  purchase;  that, 
in  order  to  be  entitled  to  make  such  pur- 
chase, it  must  manifest  its  option  therefor 
"within  sixty  days  from  finishing  such  de- 
velopment," and  at  the  same  time  indicate 
to  the  defendants  the  portion  of  such  excess 
which  it  desired  to  purchase.  The  superior 
court  has  found  that  the  work  of  develop- 
ment was  completed  on  or  about  the  30th 
day  of  September,  1809,  and  that  the  plain- 
tiff did  not  attempt  to  exercise  any  option 
to  purchase  any  of  the  excess  of  water  with- 
in GO  days  after  the  completion  of  its  de- 
velopment, and  that  it  never  demanded  a 
deed  to  said  water  prior  to  April  9,  1900. 
The  defendants  were  therefore  under  no  ob- 
ligation to  convey  any  water  to  the  plaintiff, 
and  the  court  properly  rendered  Judgment' 
in  their  favor. 

Certain  rulings  of  the  court  upon  the  ad- 
mission of  evidence  are  urged  as  erroneous, 
but,  as  these  rulings  were  upon  matters 
which  in  no  respect  conduced  to  the  Judg- 
ment finally  given  by  the  court,  they  need 
not  receive  any  consideration.  For  the  same 
reason,  the  objection  to  certain  findings  of 
fact  on  the  ground  that  they  are  unsup- 
ported by  evidence  need  not  be  considered, 
since  the  Judgment  does  not  depend  upon 
these  facts,  and  must  have  been  the  same 
even  if  those  facts  had  been  found  other- 
wise. 

In  the  second  count  of  the  complaint  the 
plaintiff,  in  addition  to  the  matters  set  forth 
as  above  stated,  has  also  alleged  certain 
other  facts  tending  to  show  that  the  contract 
as  signed  by  the  parties  did  not  represent 
the  agreement  which  was  in  fact  entered  In- 
to between  them,  and  upon  these  allegations 
the  plaintiff  has  asked  for  a  Judgment  di- 
recting a  reformation  of  the  contract  The 
court,  however,  found  against  the  truth  of 
these  allegations,  and  denied  a  reformation 
of  the  contract.  As  there  was  a  ccmflict  of 
evidence  upon  these  allegations,  the  correct- 
ness of  the  decision  of  the  superior  court 
cannot  be  reviewed. 

The  Judgment  and  order  denying  a  new 
trial  should  be  afilrmed. 

We  concur:   COOPER,  C;  CHIPMAN,  C. 

For  the  reasons  cfvpn  in  the  foregoing 
opinion,  the  Judgment  and  order  denying  a 
new  trial  are  afilrmed:  McFARI^AND,  J.; 
IX)RIGAN,  J. ;   HENSHAW,  J. 
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tU  Cal.  402 
BETTS    y.    SOUTHERN    CALIFORNIA 
FRUIT  EXCH.    (L.  A.  1,263.) 
(Supreme  Court  of  California.    Aug.  16,  1904.) 

FACTOBS  —  BSKAOH  Or  CONTBACI  —  OSTTENSIBLB 

▲uthobut— EVinENCE  or  Uabket  fbick. 

1.  Plaintiff,  at  defendant's  request,  delivered 
to  it  a  car  of  lemons  for  the  purpose  of  cmu- 
pletlng  a  sale  already  effected  by  defendant  at 
a  stated  price,  defendant  to  receive  a  certain 
commission  on  the  sale.  Held,  that  defendant's 
relation  to  plaintifC,  after  the  delivery  of  cue 
lemons  to  it,  was  substantially  that  of  a  factor, 
and  that  It,  having,  without  plaintiff's  author- 
ity or  knowledge,  taken  them  elsewhere,  and 
sold  them  at  a  loss,  was  liable  for  their  value. 

2.  A  corporation  is  bound  by  the  transaction 
of  its  secretary  within  his  ostensible  authority 
of  general  manager,  and  its  charter  powers. 

3.  Testimony  as  to  the  market  price  of  fruit 
Is  not  incompetent  because  witness  has  derived 
his  knowledge  from  the  information  of  others. 

Commissioners'  Decision.  Department  2. 
Appeal  from  Superior  Court,  Los  Angeles 
County;   Waldo  M.  Tork,  Judge. 

Action  by  George  A.  Betts  against  the 
Southern  CalifomUi  Fruit  Exchange.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmedk 

McICinley  &  Graff  and  Hunsaker  &  Britt, 
for  appellant  Gibson  &  Halstead,  for  re- 
simndent 

HARRISON,  0.  The  defendant  is  a  cor- 
poration organized  under  the  laws  of  this 
state.  Among  the  purposes  for  which  it  is 
formed  are,  as  stated  in  its  articles  of  in- 
corpoiHtion,  to  engage  in  the  general  business 
of  buying,  marketing,  and  selling  fruit  and 
other  merchandise;  to  engage  In  a  general 
brokerage,  factor,  auction,  and  commission 
business;  to  conduct  a  forwarding  and  ship- 
ping business;  to  establish  and  maintain 
agencies  of  said  classes  of  business  in  this 
state  and  in  other  states  of  the  United 
States,  etc.  A.  B.  Wright  was  its  agent  at 
Wichita,  in  the  state  of  Kansas,  and  A.  H. 
Carglll  was  its  secretary  at  Los  Angeles,  in 
this  state,  during  the  times  herein  considered. 
In  1895  defendant  entered  into  a  contract 
with  certain  other  corporations,  one  of  which 
was  the  Orange  County  Fruit  Bhcchange,  by 
which  it  was  appointed  the  agent  and  rep- 
resentative of  those  corporations,  and  given 
the  exclusive  right  to  market  sell,  and  dis- 
pose of  the  fruit  handled  by  them.  The 
Orange  County  Frnit  Exchange  consists  of 
certain  subordinate  associations  within  the 
county  of  Orange,  which  are  also  incor- 
porated, and  with  which  it  entered  into  writ- 
ten contracts  for  marketing  their  fruits. 
These  associations  consist  of  fruit  growera 
for  whom  they  act  in  their  dealings  with 
the  Omnge  County  Fruit  Exchange.  August 
11,  1806,  the  defendant  received  at  Its  office 
In  Los  Angeles  the  following  telegram  from 
Wright  its  agent  at  Wichita:  "We  want  car 
lemons.  Ship  in  choice  and  fancy.  One- 
third  300,  balance  360.    4.50  and  6.    A.  B. 

t  >•  See  Bvtdenc*.  ToL  M,  Cent.  Dig.  |  1214. 
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Wright"  (The  nmnberg  4.00  and  5  meaning 
$4.60  per  box  for  choice  and  $5  for  fancy 
grade  for  the  fmlt,  and  the  numbers  300 
and  360  designating  certain  sizes  of  the  fruit) 
At  the  time  of  its  receipt  the  plaintltT  was 
In  the  office  of  the  defendant  and  Mr.  Cargill 
showed  him  the  telegram,  and  proposed  to 
him  to  fill  the  order.  The  plaintiff  agreed 
thereto,  and  thereupon  Cargill  wrote  the 
name  of  the  plaintiff  across  the  telegram, 
and  In  his  presence  wrote  the  following 
telegram  which  he  sent  to  Wright  on  the 
next  day:  "We  li  a  your  telegram  of  lltb. 
Will  ship  car  <m  i4tb  or  15th.  4.50  choice 
here.  Shall  we  Ice.  Southern  California 
Fruit  Exchange."  On  the  same  day  Wright 
sent  the  following  telegram  in  reply:  "Wicb- 
ita,  August  12,  1896.  Southern  Oallfomla 
Fruit  Exchange:  Telegram  of  12th  receiv- 
ed. Lemons  arriving  as  sound  as  the  general 
nm  at  this  season  of  the  year.  Don't  ice. 
A.  B.  Wright"  After  agreeing  with  Cargill 
to  fill  the  order,  the  plaintlfT  went  to  his  or- 
chard and  packed  the  lemons  upon  the  car. 
Before  the  car  was  loaded,  Cargill  sent  him 
the  following  letter:  "Los  Angeles,  Gal., 
Aug.  12,  1896.  Mr.  George  A.  Betts— Dear 
Sir:  Please  don't  ice  the  car  you  are  loading 
now  for  Wichita.  Ship  the  car  to  the  South- 
ern California  Fruit  Blxcbange  from  the 
Orange  County  Fruit  Exchange,  and  send 
tbe  original  bill  of  lading  and  car  report  in- 
voice to  the  Orange  County  Fruit  Exchange, 
and  they  will  forward  same  to  Mr.  A.  B. 
Wright  Wichita.  Also  send  copy  of  tbe  car 
report  to  this  office.  Route  tbe  car  via  A.  T. 
&  S.  F.  Tours  truly.  A.  H.  Cargill,  Secre- 
tary." After  receiving  this  letter  the  plain- 
tiff finished  packing  tbe  car,  and  shipped 
and  billed  it  as  therein  directed.  August 
19th  the  defendant  sent  to  Wright  the  fol- 
lowing telegram:  "Los  Angeles,  August  19tb, 
1896.  A.  B.  Wright  Wichita,  Kansas.  Ship- 
ped 15tb  car  A.  T.  929,  70  fancy,  230  choice. 
Southern  California  Fruit  Exchange."  The 
car  arrived  at  Wichita  on  tbe  21st  of  August 
but  prior  to  that  date  Wright  had  supplied 
tbe  purchaser  for  whom  be  bad  sent  the 
order  with  another  car  of  lemons  received 
from  a  different  source,  and  at  tbe  time  tbe 
car  sent  by  the  defendant  arrived  tbe  market 
at  Wichita  was  overstocked  with  lemons,  and 
the  defendant  without  consulting  tbe  plain- 
tiff, and  without  his  knowledge,  sent  tbe 
lemons  to  New  Tork,  and  there  caused  them 
to  be  sold  for  less  than  the  cost  of  their 
transportation.  Tbe  present  action  was 
brought  to  recover  from  tbe  defendant  tbe 
value  of  tbe  lemons  as  damages  for  failing 
to  comply  with  its  agreement  with  the  plain- 
tlfT. Judgment  was  rendered  in  favor  of 
the  plalntifT,  and  from  an  order  denying  tbe 
defendant's  motion  for  a  new  trial  the  pres- 
ent appeal  has  been  taken. 

By  this  transaction  between  Cargill  and 
Wright  on  tbe  one  band,  representing  tbe  de- 
fendant, and  tbe  plaintiff  on  tbe  other  band, 
tbe  defendant  agreed  with  tbe  plaintiff  to 


take  from  him  a  car  load  of  lemona  at  tbe 
prices  named  in  the  telegram,  for  tbe  pur- 
pose of  carrying  into  effect  the  sale  which 
its  agent  bad  made  at  Wichita,  and  upon 
the  delivery  of  the  lemons  at  Wichita  to  ac- 
count to  him  for  them,  after  deducting  its 
commission,  which  it  was  agreed  between 
them  should  be  five  cents  per  box.  Al- 
though tbe  defendant  was  not  in  this  trans- 
action, within  the  technical  definition  of  a 
factor,  in  that  the  lemons  were  not  first 
placed  in  its  possession  by  the  jrialntlff  for 
tbe  purpose  oC  a  sale,  but  were  delivered  to 
it  by  him  at  Its  request  'or  tbe  purpose  of 
completing  a  sale  already  effected,  yet  its 
relation  to  the  plaintiff  after  be  bad  de- 
livered tbem  to  it  was  substantially  that  of 
a  factot.  Tbe  court  has  found  all  tbe  facts 
of  tbe  transaction;  and  tbe  fact  that  It  has 
designated  the  defendant  as  a  factor,  or 
found  that  in  these  transactions  it  acted 
as  a  factor  for  tbe  plaintiff,  is  Immaterial. 
The  defendant  has  not  shown  that  by  rea- 
son of  the  transaction  It  has  any  rights  as  a 
factor  which  are  inconsistent  with  the  ded- 
eion  of  tbe  court  As  tbe  lemons  were  de- 
livered to  it  for  a  special  purpose,  it  was 
not  at  liberty  to  divert  tbem  from  that  pur- 
pose without  tbe  consent  of  the  plaintiff. 
By  taking  tbem  to  a  different  maiicet  and 
there  selling  tbem  without  bis  authority  or 
knowledge,  it  violated  its  obligation  to  him. 
Performance  on  bis  part  which  was  requir- 
ed by  virtue  of  the  transaction,  was  com- 
plete when  he  delivered  tbe  lemons  to  flie 
Orange  County  Fruit  Exchange,  aa  directed 
by  tbe  defendant.  t7pon  such  delivery  there 
was  Imposed  upon  the  defendant  tbe  obliga- 
tion to  transport  tbem  to  Wichita,  and 
receive  from  tbe  purchaser  payment  ttaere- 
for  at  the  price  at  which  they  bad  been 
sold  and  to  account  therefor  to  tbe  plain- 
tiff. 

Tbe  transaction  between  Cargill  and  tbe 
plaintiff  Is  not  controverted,  but  the  appel- 
lant contends  that  Cargill  had  no  auttaoritr 
to  create  such  an  obligation  against  it 
and  that  the  agreement  arising  out  of  tbe 
transaction  between  blm  and  the  idalntiff  is 
not  binding  upon  It.  Whether  the  defendant 
is  bound  by  tbe  transaction  does  not  de- 
pend upon  tbe  presence  or  absence  of  any 
express  delegation  of  authority  to  Cargill. 
or  resolution  therefor  by  its  board  of  direct- 
ors, but  is  to  be  determined  upon  a  consid- 
eration of  all  the  circumstances  connected 
with  tbe  transaction,  including  the  relation 
of  tbe  defendant  to  the  subordinate  ex- 
changes, tbe  manner  in  which  it  ordinarily 
conducted  its  business,  and  tbe  plalntifTs 
previous  dealings  with  it  From  tbe  fltcts 
disclosed  at  the  trial  herein,  as  set  forth  In 
the  bill  of  exceptions,  Cargill  appears  to  have 
attended  to  nearly  all  of  tbe  business  of  the 
defendant  and  there  does  not  appear  to  have 
been  any  other  person  charged  with  the  man- 
agement of  its  affairs.  He  was  the  secretarr 
of  tbe  defendant,  and  was  also  a  member 
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ot  the  board  of  directors  of  the  Orange 
Goonty  Fmlt  Exchange,  and  acted  for  It 
In  the  shipment  of  the  lemons  after  they 
bad  been  dellrered  to  It  by  the  plalntUt 
The  managing  agent  of  that  exchange  waa 
absent  en  a  vacation  at  this  time,  and  Car- 
gOl  prepared  the  manifest,  and  sent  it  and 
the  bill  of  lading  to  the  defendant's  agent 
at  Wichita.  Mr.  Naftzger,  the  president  of 
the  defendant,  testified  that  he  knew  noth- 
ing about  the  transaction  until  after  the 
shipment  had  been  made.  He  also  testified 
that  the  duties  of  CargUl,  as  secretary,  -wer* 
"to  keep  the  records  of  the  business  transact- 
ed,  to  see  that  fruit  turned  over  to  the 
Southern  California  Fruit  Exchange  by  the 
various  exchanges  was  forwarded  and  mar- 
keted to  the  best,  advantage,  and  to  see 
that  the  collections  were  properly  made,  and 
to  take  care  of  the  correspondence  of  the 
corporation."  Cargill  himself  testified:  "My 
dntieB  as  secretary  with  reference  to  filling 
those  orders  was  to  apportion  the  orders 
amongst  the  different  exchanges  in  accord- 
ance with  a  certain  ratio,  when  they  could 
fill  them.  If  I  got  an  order  for  a  car  load 
of  lemons  that  an  agent  wired  me  he  had 
sold  for  a  certain  amount  for  future  delivery, 
my  duty  was  simply  to  call  up  the  lemon 
exchanges,  and  endeavor  to  see  whether  they 
could  fill  that  order.  *  *  *  In  this  matter 
I  was  dealing  as  the  secretary  of  the  South- 
ern California  Fmlt  Exchange  In  the  ap- 
Iiortionment  of  orders,  and  with  Mr.  Betts 
as  a  member  of  the  Brookhurst  Association." 
A  few  days  prior  to  this  transaction  with  the 
plaintiff  the  defendant  had  received  an  or- 
der for  a  car  load  of  lemons  from  Montana, 
and  Cargill  had  induced  the  plaintiff  to  fill 
the  order,  statlhg  to  him  that  the  exchange 
stood  hadk  of  him,  and  that  he  ran  no  risk 
of  loss.  The  plaintiff  refused  to  ship  them 
to  be  sold  on  commission,  or  in  any  way  ex- 
cept upon  an  f.  o.  b.  order,  and  upon  being 
told  by  Cargill  that  the  order  was  f.  o.  b. 
he  let  it  have  the  lemons.  When  the  car 
was  shipped  It  was  billed  from  the  Orange 
County  Fruit  Exchange  to  the  defendant 
herein.  In  Montana,  and  at  the  direction  of 
CargUl  the  plaintiff  sent  a  duplicate  bill  of 
lading  to  the  defendant  Upon  the  sale  of 
the  lemons  the  plaintiff  received  the  amount 
at  which  it  was  ordered,  less  the  brokerage 
of  five  cents  a  box,  which  had  been  agreed 
upon  between  them.  The  payment  was 
made  by  a  draft  in  favor  of  the  Orange  Coun- 
ty Fmlt  Exchange,  which  was  delivered  to 
the  plaintiff  by  Cargill,  and  afterwards  in- 
dorsed to  him  by  the  secretary  of  that  ex- 
change. After  this  transaction  Cargill  wrote 
to  the  plaintiff  that  he  had  "another"  order 
for  lemons,  and  to  see  him  about  it  In  re- 
sponse to  this  the  plaintiff  visited  the  office  of 
the  defendant,  when  the  transaction  above 
stated  was  had. 

We  are  of  the  opinion  Otat  mider  the  evi- 
dence before  It  the  court  was  authorized  to 
bpid  that  the  defendant  waa  bound  by  the 


acts  of  OaigtU  ta  bit  transaction  wftb  Hm, 
plaintiff,  tne  defendant  was  publicly  en- 
gaged in  the  occupation  of  marketing  ftiilta 
grown  In  Bouthon  California,  shipping  them 
therefrom,  and  selling  them  in  different  pla- 
ces to  the  United  States.  This  wa«  stated  in 
its  articles  of  incorporation  to  be  within  the 
purposes  for  which  It  waa  incorporated.  In 
its  contract  with  the  several  exchanges  for 
the  marketing  of  fruit  in  their  behalf  it  is 
recited  that  it  is  organized  for  the  purpose 
of  engaging  in  the  general  business  of  mar- 
keting and  selling  fruit  and  other  Southern 
California  products,  as  well  as  for  acting  aa 
the  agent  of  those  exchanges.  There  is  no 
provision  in  its  contract  which  limits  ita 
business  to  that  which  it  may  transact  In 
behalf  of  these  exchanges.  The  public  were 
in  no  respect  informed  that  it  was  engaged 
solely  In  the  transaction  of  such  business, 
but  was  authorized  to  assume  that  ita  regu- 
lar occupation  was  that  which  was  indi- 
cated by  its  acts,  so  far  as  those  acta  were 
within  ita  corporate  powers,  as  defined  in  ita 
articles  of  Incorporation.  The  functions  of 
CargUl  were  far  more  extensive  than  the 
ordinary  functions  of  a  secretary.  They  in- 
cluded, as  was  stated  by  Mr.  Naftzger,  the 
duty  "to  see  that  the  fmlt  turned  over  to 
the  defendant  was  forwarded  and  marketed 
to  the  best  advantage,  and  to  see  that  the 
collections  were  properly  made."  Cargill 
thus  became  clothed  with  nearly  all  the 
functions  of  a  general  manager  of  the  bnsl- 
nesa,  and  his  open  and  pubUc  exercise  of 
these  functions  was  a  notice  that  he  had  the 
authority  of  a  manager.  The  plaintiff  here- 
in had  no  knowledge  or  notice  of  the  exist- 
ence of  a  contnact  between  the  defendant 
and  the  exchanges,  or  that  tibe  business  of 
the  defendant  was  in  any  respect  limited  to 
marketing  tiie  fmlt  furnished  by  the  ex-. 
changes.  The  defendant  had,  ontjr  a  few 
days  previous,  taken  a  car  load  of  ids  lem-. 
ons,  shipped  them  to  Montana,  sold  them  at 
the  price  fixed  by  him,  deducted  its  commis- 
sion, and  returned  to  him  the  proceeds.  Al- 
though the  defendant  sought  to  show  that 
in  thla  transaction  the  plaintiff  had  avaUed 
himself  of  the  contract  between  defendant 
and  the  exchanges,  and  had  shipped  his  fruit 
through  the  Orange  County  Fruit  Exchange^ 
as  a  member  of  the  Brookhurst  Association, 
yet  the  plaintiff  testified  that  he  had  no 
knowledge  of  the  contract,  or  of  any  agree- 
ment  between  that  exchange  and  the  Brook- 
hmrst  Association,  and  had  never  been  a 
member  of  the  Brookhurst  Asaodatlon;  that 
he  had  bUled  the  ear  aa  being  sent  from  Uie 
Orange  County  Fruit  IBxehange  to  the  de- 
fendant simply  because  he  had  been  directed 
so  to  do.  The  superior  court  accepted  the 
testimony  of  the  plaintiff  instead  of  that  on 
behalf  of  the  defendant,  and  we  are  not  at 
liberty  to  disregard  its  action  in  that  req>ect. 
The  testimony  of  the  plalntitt  with  refer- 
ence to  the  market  price  of  the  lemons  waa 
not  incompetent  merely  becauae  Ua  knawl- 
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edge  was  derived  from  the  Information  of 
others,  and,  In  the  absence  of  any  other  evi- 
dence, was  sufficient  to  sustain  the  finding 
of  the  court  as  to  their  ralue.  The  market 
price  of  an  article  Is  often  shown  by  refer- 
ence to  published  statements  of  that  fact 
His  testimony  with  reference  to  the  price 
when  he  shipped  the  Montana  car  was  In- 
troduced for  the  purpose  of  showing  the 
character  of  that  tran&ictlon,  and  not  for 
the  purpose  of  establishing  the  value  of  the 
lemons  In  dispute. 

Exception  was  taken  to  several  rulings  of 
the  court  upon  the  admission  of  evidence, 
but  none  of  these  rulings  was  of  such  a  char- 
acter as  to  require  particular  consideration, 
or  to  Justify  a  reversal  of  the  order  appealed 
from.  The  bill  of  exceptions  does  not  show 
what  portion  of  the  testimony  of  Mr.  Naftz- 
ger  was  the  "answer"  which  the  plaintiff 
asked  to  have  stricken  out. 

We  advise  that  the  order  appealed  from 
be  affirmed. 

We  concur:   COOPEK,  C;   CHIPMAN,  C. 

For  the  reasons  given  in  the  foregoing 
opinion,  the  order  appealed  from  Is  affirmed: 
McFARLAND,  J.;  LOKIGAN,  J.;  HEN- 
SHAW,  J. 


lU  Cal.  8«7 

PIERCE  T,  I.UKBNS.     (L.  A.  1,267.) 
(Supreme  Court  of  California.    Aug.  16,  1904.) 

BALE— AGREEMENT  TO  BEPCBCHASE— TENUEB 
BXCtrSBD. 

1.  Defendant,  in  selling  bonds  to  plaintiff, 
agreed  to  repurchase  them,  at  the  sale  price, 
at  any  time  within  three  years,  at  plaintiff's 
election.  Within  that  time  plaintiff  called  on 
defendant  to  repurchase  them,  and  asked  how 
and  when  he  should  send  them.  Defendant  re- 
plied that  h«  had  no  recollection  of  such  an  agree- 
ment,  and  asked  for  a  copy  of  hia  letter;  stating 
that  he  had  always  kept  his  agreements,  and  in- 
tended to  do  so.  On  plaintifra  sending  him  the 
letter,  he  replied  by  letter — which  could  not  reach 
plaintiff  till  after  expiration  of  the  three  years— 
that  he  could  not  find  in  his  letter  any  agree- 
ment to  repurchase,  but  said  that  be  was  going 
away,  and  would  correspond  further  on  his  re- 
turn. Held,  that  defendant,  by  his  first  letter, 
having  led  plaintiff  to  believe  that,  if  he  had 
agreeil  to  repurchase,  he  would  keep  his  agree- 
ment, and  not  having  notified  plaintiff  to  the 
contrary  till  it  was  too  late  to  make  tender 
within  the  three  years,  plaintiff  was  excused 
from  making  tender. 

Commissioners'  Decision.  Department  2. 
Appeal  from  Superior  Court,  Los  Angeles 
County;  M.  T.  Allen,  Judge. 

Action  by  C.  Q.  Pierce  against  T.  P.  Lu- 
kens.  Judgment  for  defendant.  Plaintiff 
appeals.    Reversed. 

W.  S.  Wright,  for  appellant  C.  J.  WU- 
lett  for  respondent 

CHIPMAN,  O.  This  to  an  action  to  re- 
cover from  defendant  the  consideration  paid 
by  plaintiff  to  defendant  for  the  purchase  of 
certain  bonds  of  the  Ferris  irrigation  district 


It  to  alleged  In  the  complaint  that  "In  order 
to  Induce  this  plaintiff  to  purchase  salfl 
bonds,  the  said  defendant  represented  and 
promised  In  writing  to  thto  plaintiff  that  be 
(the  defendant)  would  buy  the  said  bonds  all 
back  from  plaintiff  In  three  years  after  the 
purchase,  and  pay  the  plaintiff  the  price 
which  plaintiff  paid  to  defendant  therefor." 
Judgment  passed  In  favor  of  defendant  from 
which,  and  from  the  order  denying  his  mo- 
tion for  a  new  trial,  plaintiff  appeals. 

Finding  2  Is  as  follows:  rrhat  at  the  time 
of  said  sale,  and  as  a  part  of  the  transaction, 
the  said  defendant  offered  to  buy  back  from 
said  plaintiff  the  said  bonds  at  any  time 
within  three  years  after  their  purchase, 
which  would  not  be  later  than  July  8,  180C, 
and  pay  the  plaintiff  the  price  which  plain- 
tiff paid  defendant  therefor;  that  plaintiff  at 
the  time  of  purchase  did  not  agree  to  resell 
gaid  bonds,  l>ut  reserved  until  July  8,  1896, 
to  determine  whether  Tie  tcould  resell  the 
same  to  the  defendant  on  the  terms  offered; 
that  thereafter,  and  ahout  the  10th  day  of 
June,  ISOG,  and  not  before,  said  plaintiff  noti- 
fied defendant  of  his  acceptance  of  defend- 
ant's offer  to  repurchase  said  bonds."  The 
court  also  found  (finding  3)  that  none  of  the 
bonds  were  tendered  to  defendant  by  plain- 
tiff on  July  8,  1896,  nor  at  any  time  ontil 
May  1,  1897,  when  he  made  tender,  which 
was  refused  by  defendant;  "that  said  plain- 
tiff had  not  been  prevented  by  the  defendant 
from  at  any  time  tender ino  him  said  bonds." 
Appellant  contends  that  the  findings  stated 
above  In  Italics  are  contrary  to  the  evidence. 
The  entire  evidence  Is  found  In  certain  let- 
ters. Defendant's  offer  to  sell  was  made  In 
his  letter  dated  Pasadena,  Cal.,  June  14, 1893, 
to  plaintiff,  at  Boston,  Mass.  In  this  letter 
defendant  assures  plaintiff  that  the  bonds 
are  valid,  and  that  "If  there  was  a  shade  of 
doubt  I  would  not  offer  them  to  any  one." 
He  adds:  "I  will  agree  to  buy  them  all 
back  from  you  In  three  years  at  what  you 
pay,  for  I  am  preparing  to  sell  my  real  es- 
tate as  fast  as  I  can  to  advantage  and  get 
everything  in  bonds."  To  this  letter  plaintiff 
replied  by  letter  dated  June  24,  1893,  in 
which,  among  other  things,  he  says;  •••  •  • 
Taking  into  consideration  your  agreement  to 
buy  back  in  three  years  the  Ferris  bonds,  1 
will  now  take  some  of  them  (although  now 
I  do  not  expect  to  ask  yon  to  carry  out  that 
agreement)."  Plaintiff  ordered  part  of  the 
bonds  In  question,  stating  that  In  a  few  days 
he  would  want  more,  and  on  the  same  terms. 
On  July  3,  1893,  he  ordered  the  balance.  On 
May  26,  1896,  plaintiff,  at  Boston,  wrote  de- 
fendant, reminding  him  of  his  agreement  to 
buy  back  these  bonds,  and  of  the  former  cor- 
respondence. The  letter  concluded  as  fol- 
lows: "Now,  under  the  circumstances,  I 
wish  you  to  carry  out  that  agreement  and 
take  the  No.  5500  Ferris  Irrigation  bonds 
bought  of  you  at  the  same  price  I  paid  you 
for  them  as  agreed.  The  three  years  will 
have  expired  on  or  about  July  Ist  [the  court 
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found  July  8th]  and  will  you  please  write 
me  liow,  and  when,  I  sball  send  tbem  to 
you."  On  June  3,  1896,  defendant,  at  Pasa- 
dena, replied  as  follows:  "Tour  registered 
letter  of  May  26tli  at  hand.  I  am  quite  sur- 
prised at  Its  contents.  While  I  did  recom- 
mend the  bonds  and  firmly  believed  they 
were  good,  and  do  yet,  I  have  no  recollection 
of  giving  any  sort  of  a  guaranty.  Won't 
you  tlndly  send  me  press  copy  of  my  letter 
you  refer  to.  I  have  so  far  In  my  life  kept 
all  my  promises  and  agreements  in  business 
matters,  and  certainly  Intend  to  in  the  fu- 
ture." On  June  23,  1896,  plaintiff  answer- 
ed this  letter,  stating  that  be  had  been  out  of 
the  state  for  three  weeks,  and  had  Just  re- 
turned, and  hastened  to  reply,  sending  de- 
fendant a  copy  of  his  letter  of  June  14,  1893, 
and  calling  attention  to  his  (plaintiffs)  let- 
ters of  June  24  and  July  8, 1893.  In  reply  to 
plaintiff's  letter  of  June  23,  1896,  defendant 
wrote  plaintiff  July  6,  1896,  in  which  de- 
fendant stated  that  he  found  no  proposition 
In  bis  former  letters  "to  guaranty  the  bonds," 
or  that  he  "would  repurchase  them."  He 
stated  that.  If  there  had  been  any  such  agree- 
ment between  him  and  plaintiff,  he  would 
"have  tendered  the  money  long  ago."  He 
concludes  the  letter  as  follows:  "However, 
I  am  about  starting  on  my  mountain  trip  to 
be  gone  a  part  of  the  summer,  and  I  am  in 
hopes  by  the  time  I  return  a  decision  will  be 
rendered  by  the  Supreme  Court.  Will  cor- 
respond with  you  as  soon  as  I  return."  On 
November  23,  1896,  plaintiff  wrote  defend- 
ant: "I  see  by  the  papers  the  Supreme 
Court  have  decided  in  favor  of  the  bondhold- 
ers, which  I  suppose  will  now  make  the  Fer- 
ris bonds  good  and  all  right,  and  therefore  I 
trust  you  will  now  take  the  bonds  I  had  of 
yon  according  to  my  understanding  of  the 
agreement  Please  let  me  hear  from  you  in 
regard  to  same."  On  December  2,  1896,  de- 
fendant replied:  "Tour  proposition  In  re- 
gard to  Irrigation  Bonds  I  cannot  entertain. 
Tour  understanding  and  mine  are  quite  dif- 
ferent." This  closed  the  correspondence  and 
the  evidence,  except  that,  as  found  by  the 
court,  "plaintiff  caused  said  bonds  to  be  ten- 
dered to  defendant  on  May  1,  1897,  and  de- 
fendant refused  to  accept  and  pay  for  the 
same." 

It  is  not  necessary  to  consider  plaintiff's 
first  point  as  to  an  apparent  uncertainty  in 
the  meaning  of  finding  marked  "II."  We 
think  the  finding  shows  that  the  court  un- 
derstood from  the  evidence  that  defendant 
agreed  to  buy  back  the  bonds  he  sold  to 
plaintiff  in  three  years,  and,  had  plaintiff 
made  formal  demand  and  tender  within  the 
three  years  stipulated  in  the  agreement,  the 
decision  of  the  court  would  doubtless  have 
been  In  favor  of  plaintiff.  The  only  ques- 
tion In  the  case,  as  it  seems  to  us.  Is  whether 
plaintiff  was  excused  by  defendant  from 
making  formal  tender  of  the  bonds  prior  to 
July  8,  1896,  aa  It  is  conceded  that  tender 


was  necessary  unless  excused.  By  his  let- 
ter of  May  26,  1896,  plaintiff  called  upon 
defendant.  In  plain  terms,  to  perform  his 
agreement  to  buy  back  these  bonds;  and, 
assuming  that  he  would  do  so,  plaintiff  re- 
quested defendant  to  say  how  and  when  he 
should  send  them  to  defendant  In  reply- 
ing on  June  3d,  defendant  does  not  refuse 
to  perform,  nor  does  he  deny  the  contract 
but  states  that  he  has  "no  recollection  of 
giving  any  sort  of  a  guaranty,"  and  asks 
for  a  copy  of  his  letter.  At  the  same  time 
be  gives  plaintiff  the  following  assurance: 
"I  have  so  far  in  my  life  kept  all  my  prom- 
ises and  agreements  in  business  matters,  and 
certainly  intend  to  in  the  future."  It  seems 
to  us  that  defendant  could  not  much  more 
plainly  have  said  to  plaintiff,  "Let  me  see 
my  letter,  and,  if  It  Is  true  that  I  agreed 
as  you  say  I  did,  you  may  rest  secure  that 
I  will  make  my  promise  good."  The  con- 
fidence which  business  men  ordinarily  have 
the  right  to  repose  in  each  other  Justified 
plaintiff  in  assuming  that  no  further  demand 
or  tender  was  necessary,  and  that  all  he  had 
to  do  was  to  send  defendant  a  copy  of  his 
agreement,  which,  beyond  all  question,  as 
the  court  found,  was  an  agreement  to  repur- 
chase the  bonds.  Plaintiff  sent  a  copy  of 
the  letter  to  defendant,  who  replied  on  July 
6, 1896:  "I  cannot  find  in  my  letters  •  •  • 
any  proposition  •  •  •  that  I  would  re- 
purchase them  [the  bonds]  from  you."  This 
letter  was  written  only  two  days  before  the 
expiration  of  the  time  within  which  plaintiff 
was  to  exercise  his  right  under  the  contract. 
It  was  not  possible  for  defendant's  letter 
to  reach  plaintiff,  at  Boston,  before  July  8th, 
and  necessarily  not  possible  within  that  in- 
terval for  plaintiff  to  act  upon  that  letter, 
and  make  further  demand  or  tender.  In- 
deed, if  this  letter  of  defendant  can  be  re- 
garded aa  a  refusal,  it  would  have  excused 
tender,  bad  it  reached  plaintiff  in  time.  Mr. 
Wharton  states  the  rule  as  follows:  "The 
general  principle  is  that  a  party  cannot  de- 
fend himself  on  the  ground  of  the  nonper- 
formance on  the  other  side  of  conditions 
whose  performance  he  had  already  notified 
the  other  party  would  have  been  nugatory. 
If  he  declares  himself  not  bound  by  the  con- 
tract; he  cannot  set  up  failure  in  either  de- 
mand or  tender."  Wharton  on  Contracts,. S 
995;  Civ.  Code,  S  1440.  It  was  said  in  Hills 
V.  Exchange  Bank,  105  U.  S.  321,  26  L.  Ed. 
1052:  "It  is  a  general  rule  that,  when  tender 
of  performance  of  an  act  is  necessary  to 
the  establishment  of  any  right  against  an- 
other party,  this  tender  or  offer  to  perform  is 
waived  or  becomes  unnecessary  when  it  is 
reasonably  certain  that  the  offer  will  be  re- 
fused; that  payment  or  performance  will 
not  be  accepted."  I^ookiug  further,  how- 
ever, into  defendant's  letter  of  July  0th.  the 
closing  paragraph  would  seem  to  convey  the 
impression  that  defendant  did  not  Intend  his 
letter  to  be  understood  as  refusing  to  per- 
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form,  but  rather  to  bold  the  matter  over  for 
further  correspondence.  He  said  be  was 
going  away  for  part  of  the  summer,  and 
hoped  In  the  meantime  that  the  Supreme 
Court  would  pass  upon  the  bonds,  and  that 
on  bis  return  he  would  correspond  with 
l)laintiff.  Be  undoubtedly  meant  to  corre- 
i!(>ond  further  about  the  matter  of  these 
bonds  and  his  contract  to  repurchase,  and 
it  was  not  until  December  2,  1896,  in  reply 
to  plaintiff's  letter  of  November  23d,  that 
he  refused  to  take  the  bonds.  Section  1511 
of  the  Civil  Code  provides  that  performance 
or  offer  of  performance  of  an  obligation,  or 
any  delay  therein,  is  excused  when  the  per^ 
f ormance  or  offer  Is  prevented  or  delayed  by 
the  act  of  the  creditor,  or  "when  the  debtor 
is  induced  not  to  make  It  by  any  act  of  the 
creditor,  intended  or  naturally  tending  to 
Iiave  that  effect,  done  at  or  before  the  time 
at  which  such  performance  or  offer  may  be 
made,  and  not  rescinded  before  that  time." 
Herberger  ▼.  Husman,  90  Gal.  583,  27  Pac. 
428,  was  a  case  where  defendant  agreed  that. 
If  plaintiff  was  dissatisfied  with  the  purchase 
of  certain  lots  at  the  end  of  one  year,  the 
defendant  would  return  the  money  paid, 
"provided  the  plaintiff  gave  him  thirty  days' 
notice,  and  a  surrender  of  the  title  to  the 
lots."  Plaintiff  gave  the  notice,  and  offered 
to  surrender  the  title,  but  did  not  tender 
deed.  In  discussing  the  phase  of  the  case 
relating  to  whether  a  written  release  was 
necessary  to  restore  the  title,  the  court  said; 
"Be  that  as  it  may,  defendant  Is  estopped 
by  his  conduct  from  claiming  that  no  release 
was  tendered,  or  that  the  contract  was  not 
tendered  for  cancellation.  The  only  claim 
or  objection  he  made  was  that  he  did  not 
have  the  money  at  the  time.  He  led  the 
plaintiff  to  believe  that  he  would  return  the 
money  as  soon  as  he  could  raise  the  amount, 
and,  having  induced  the  defendant  [plain- 
tiff] to  act  upon  the  belief  that  he  would  do 
80,  It  is  too  late  now  to  change  his  position, 
and  defeat  the  plaintiff  on  the  gronnd  tbat 
a  complete  technical  tender  was  not  made." 
Citing  cases.  In  the  present  case,  defendant 
led  plaintiff  to  believe  that,  if  he  had  agreed 
to  repm'chaae  the  bonds,  he  would  keep  bis 
agreement;  and  defendant  did  not  notify 
plaintiff  to  the  contrary,  even  If  his  letter 
of  July  6th  can  be  said  to  be  such  a  notice, 
until  it  was  too  late  for  plaintiff  to  make 
tender  within  the  three  years.  Plaintiff  was 
therefore  excused  from  making  tender,  and 
defendant  Is  now  estopped  from  claiming 
that  there  was  no  sufficient  tender. 

It  is  advised  that  the  judgment  and  order 
be  reversed. 

We  concur:    SMITH,  C;   GRAY,  0. 

For  the  reasons  given  in  the  foregoing 
opinion,  the  Judgment  and  order  are  revers- 
ed: McFARLAND,  J.;  HENSHAW,  J.; 
LORIGAN,  J. 


IM  CU.  4tt 
PEOPLE  T.  NORRIS.    (L.  A.  1,336.)* 
(Supreme  Court  of  California.    Aug.  17,  1901.) 

FOBLIC  I^NDS— ACTION  TO  FOBECLOSB  DlXIlf- 
QDENT  PUBOHA8EB  —  FUBUCATION  OF  SUM- 
MONS—COLI.ATEBAX  ATTACK  OM  JDOaMEMT. 

1.  Pol.  Code,  f  3549,  providine  that  in  an 
action  by  the  state  to  foreclose  the  interest  of 
a  delinquent  purchaser  of  public  land  service 
of  Bummons  may  be  by  publication  for  four 
weeks,  ia  to  t>e  construed  as  an  exception  to 
Code  Civ.  Proc.  f  413,  providing  generally  for 
publication  for  two  months  of  a  summons 
against  a  nonresident  defendant,  or  one  absent 
from  the  state. 

2.  A  motion  to  set  aside  a  default  judgment 
on  the  ground  of  want  of  jurisdiction  is  a  col- 
lateral attack,  or,  if  a  direct  attack,  ia  within 
the  rule  that  on  collateral  attack,  the  jndg- 
ment  being  valid  on  its  face,  evidence  dehors 
the  record  is  not  admissible  to  impeach  it. 

3.  The  validity  of  a  judgment  is  not  other- 
wise affected  by  the  erroneoos  incinaion  of  a 
personal  judgment  for  costs. 

Commissionenf  Decision.  Department  1. 
Appeal  from  Superior  Court,  San  Diego 
County;    B.  S.  Torrance,  Judge. 

Action  by  the  people  against  Smith  Nor- 
ris.  Defendant's  motion  to  set  aside  the  de- 
fault judgment  was  denied,  and  he  appeals. 
Affirmed. 

F.  D.  Brandon  and  Edwin  A.  Wells,  for 
appellant  U.  S.  Webb,  Atty.  Gen.,  Geo.  A. 
Sturtevant,  Dep.  Atty.  Gen.,  and  Casslus 
Carter,  Dlst  Atty.,  for  the  People. 

SMITH,  a  The  suit  was  brought  to  fore- 
close the  interest  of  defendant  in  certain 
lands  purchased  by  him  from  the  state.  The 
service  of  summons  was  by  publication,  and 
judgment  against  the  defendant  was  entered 
by  default  May  26,  1896.  Motion  to  set 
aside  the  judgment  was  made  on  June  27, 
1902,  on  the  ground — Stated  genially — of 
want  of  Jurisdiction  In  the  court  over  the 
subject-matter  or  over  the  person  of  the  de- 
fendant. The  motion  was  denied,  and  from 
the  order  denying  the  motion  the  defendant 
appeals. 

The  principal  grounds  urged  for  reversal 
are  that  the  affidavit  for  the  order  for  pub- 
lication of  summons  was  defective  in  not 
showing  due  diligence  of  inquiry  on  the  part 
of  plaintiff  as  to  the  whereabouts  of  the  de- 
fendant, and  that  the  publication  under  the 
order  (which  was  for  four  weeks  only)  was 
Insufficient  The  latter  point  resto  upon  the 
assumption  that  it  appears  from  the  record 
that  the  defendant  was  a  nonresident  at 
the  time  of  the  publication,  and,  such  being 
the  case,  it  is  claimed  by  the  appellant  tbat 
by  the  provisions  of  section  413  of  the  Code 
of  Civil  Procedure  the  publication  should 
have  been  for  "two  months,"  as  provided  In 
that  section.  But  this  contention  la  dispos- 
ed of  by  the  explicit  provisions  of  section 
3549  of  the  Political  Code,  which  provide 
generally  that  the  publication  in  the  class  of 
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cages  referred  to  shall  be  for  "four  weeks" 
only.  It  1b  no  doubt  true,  as  claimed  by  both 
parties,  that  the  proTlsions  of  the  Political 
Code  and  those  of  the  Code  of  Civil  Pro- 
cedure are  to  be  construed  together  (People 
y.  Applegartta,  64  Cal.  229,  30  Pac.  805); 
but  In  comparing  them  It  seems  evident,  from 
the  language  used  and  the  Incongruous  na- 
ture of  their  provisions,  that  they  are  to  be 
understood  as  referring  respectively  to  dis- 
tinct classes— that  Is  to  say,  to  those  spe- 
d&cally  described  In  section  3549  of  the 
Political  Code,  and  to  those  not  coming  un- 
der that  description;  and  that  the  provi- 
sions of  section  413  of  the  Code  of  OivU 
Procedure  are  inapplicable  as  to  matters  ex- 
pressly provided  for  by  section  8549,  PoL 
Code  <Pol.  Code,  |§  4480,  4481).  The  general 
rule  Is  established  by  section  413,  Code  ClT. 
Proc.,  which  Is  but  a  re-enactment,  with  a 
slight  change,  of  the  rule  previously  existing. 
But  by  section  8549,  Pol.  Code  (with  this 
In  the  mind  of  the  Legislature),  it  is  provided 
that  in  the  class  of  cases  referred  to  In  that 
section  publication  "may  be  made"  In  a  dif- 
ferent manner,  both  as  to  time  and  in  other 
respects.  In  People  t.  Applegartb,  supra, 
and  cases  following  It,  the  question  was  as 
to  the  applicability  of  the  provision  of  the 
Code  of  Civil  Procedure  relative  to  service 
of  summons  in  regard  to  those  matters  con- 
cerning which  section  3549,  Pol.  Code,  Is  si- 
lent 

As  to  the  showing  of  diligence  the  affidavit 
was  substantially  similar  to  that  involved  in 
People  V.  Wrln,  76  Pac.  646,  27  Cal.  Dec.  725, 
and,  like  It,  comes  within  the  rule  laid  down 
in  Rue  t.  Qulnn,  137  Cal.  651,  6C  Pac.  216, 
70  Pac  732.  The  present  case  differs  from 
People  v.  Wrln  only  in  this:  that  we  have 
here  the  affidavit  of  appellant  showing  that 
bis  post-offlce  address  was  inserted  in  his 
application  to  purchase,  as  required  by  the 
rules  of  the  land  office,  and  that  he  has  not 
since  changed  his  residence,  and  other  facts. 
But  the  Judgment  being  valid  on  the  face 
of  the  record,  neither  this  nor  other  evi- 
dence dehors  the  record  was  admissible  to 
impeach  It  People  v.  Davis,  28  Cal.  Dec.  8; 
People  T.  Thomas,  101  Cal.  671,  86  Pac.  9; 
People  T.  Temple,  103  Cal.  463,  37  Pac.  414; 
People  V.  Harrison,  107  Cal.  544,  40  Pac. 
956;  Butler  v.  Soule,  124  C&\.  60,  56  Pac.  60L 
The  rule  is  different  in  cases  of  direct  attack 
on  a  judgment  by  appeal  or  motion  under 
section  473,  Code  Civ.  Proc,  or  otherwise  in 
the  line  of  the  proceedings  in  the  case.  But 
though  an  attack  of  the  kind  now  before 
us  may,  in  one  sense  of  the  term,  be  said 
to  be  direct  it  is,  in  the  technical  sense, 
regarded  as  collateral;  that  is,  it  Is  a  pro- 
ceeding aside  from  or  outside  of  the  regular 
proceedings  in  the  case.  Or,  if  we  should 
prefer  a  different  definition,  then  we  must 
bold  that  the  same  rule  applies  to  direct 
attacks  of  this  kind  as  to  collateral  attacks. 
Nor,  though  it  be  admitted,  for  the  purposes 
Oj(  the  decision,  that  these  was  a  rule  of  the 


land  office  requiring  applications  to  be  ac- 
companied by  the  post-offlce  address  of  the 
applicant  and  that  the  court  will  take  Judi- 
cial notice  of  the  rule,  yet  the  case  would 
not  be  affected.  The  same  point  was  involv- 
ed in  People  v.  Wrln,  and,  though  not  dis- 
cussed in  the  briefs,  was  considered. 

It  is  objected  also  that  the  personal  Judg- 
ment for  costs  of  suit  and  publication  is 
without  Jurisdiction,  which  may  be  admit- 
ted. But  this  part  of  the  Judgment  is  long 
since  outlawed,  and  the  validity  of  the  Judg- 
ment otherwise  is  not  affected.  Other  ob- 
jections made  are  that  the  summons  was 
defective  In  stating  "the  nature  of  the  ac- 
tion" ;  that  the  register  had  no  irawer  to  in- 
clude in  the  delinquent  list  more  than  one 
year's  interest — that  is  to  say,  more  than  the 
last  of  the  five  years'  interest  in  default;  that 
the  Judgment  failed  to  reserve  to  the  defend- 
ant, in  explicit  terms,  the  right  to  vacate 
it  upon  the  terms  allowed  by  sections  3660, 
3551,  Pol.  Code,  or  to  redeem  within  a  year, 
as  provided  by  the  act  of  1881  (St.  1881,  p. 
66,  c  65);  that  the  complaint  is  defective; 
and,  finally,  that  "the  Judgment  is  not  sus- 
tained by  the  facts  found" — ^1.  e„  by  the  facts 
recited  In  the  Judgment  But  it  will  be  suffi- 
cient to  say  of  these  contentions  that  we  do 
not  regard  any  of  them  as  well  taken. 

We  advise  that  the  order  appealed  from 
be  affirmed. 

We  concur:  CHIPMAN,  C;  COOPER,  C 

For  the  reasons  given  In  the  foregoing 
opinion,  the  order  appealed  from  is  affirmed: 
ANGELLOTTI,  J.;  SHAW,  J.;  VAN 
DYKE,  J. 

r  Ca!.  trnrep.  J« 
PEOPI/E  V.  McFADDBN.    (U  A.  1,452.>* 
(Supreme  Court  of  California.    Aug.  17,  1904.) 

SUKKONS— OBDEB    rOX    PUBLICATION— LKIIOTB 
OF    PUBLICATION— APPEAL, 

1.  It  cannot  on  appeal,  be  said  that  the  court 
erred  In  constrainK  its  order  for  poblication  of 
summons  in  the  San  Diego  Union"  as  refer- 
ring to  the  "San  Die^o  Union  and  Daily  Bee," 
in  whidi  it  was  published. 

2.  The  reqairement  in  an  order  for  publica- 
tion of  summons  that  it  be  published  lor  two 
months  must  yield  to  Pol.  Code,  S  3549.  making 
tour  weeks'  publication  sufficient :  so  that  it  is 
enough  that  it  was  published  four  weeks. 

Department  1.  Appeal  from  Superior 
Court  Son  Diego  County;  SX  B.  Torrance, 
Judge. 

Action  by  the  people  against  Sarah  J.  Mc- 
Faddcn.  From  the  Judgment,  defendant  ap- 
peals.   Affirmed. 

F.  D.  Brandon  and  Edwin  A.  Welts,  for  ap- 
pellant D.  S.  Webb,  Atty.  Gen.,  Geo.  A. 
Sturtevant  Dep.  Atty.  Gen.,  and  Cassius 
Carter,  Dist  Atty.,  for  the  People. 

PER  CTURIAM.  In  this  case,  which  Is  oth- 
erwise similar  to  the  case  of  People  v.  Nor- 
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fl8,  L.  A.  1,336  Oust  decided)  77  Pac.  998,  the 
order  of  the  court  directed  publication  "In  the 
San  Diego  Union,"  and  the  actual  publication 
was  In  the  "San  Diego  Union  and  Dally 
Bee,"  and  the  order  of  publication  ordered 
that  publication  be  made  for  two  months, 
and  publication  was  made  for  five  weeks 
«nly.  We  cannot  say  that  the  court  was  not 
Justified  In  construing  its  order  as  referring 
to  the  paper  in  which  it  was  published,  and 
the  requirement  of  the  order  as  to  time  of 
publication  must  yield  to  the  provisions  of 
section  3549,  Pol.  Code,  under  which  four 
weeks'  publication  Is  suflacient. 

On  the  authority  of  the  decision  cited,  and 
for  the  reasons  here  given,  the  Judgment  is 
affirmed. 


144  Cal.  471 

PEOPLE  ▼.  SULLIVAN.    (Cr.  1,158.) 
fSnpreme  Court  of  California.    Aug.  19,  1904.) 

BOBBKBT— EVIDENCB— ADMI8SIBILITT— CODE. 

1.  In  a  prosecution  for  robbery,  testimony 
that  the  defendant,  on  tlie  day  before  the  rol>- 
bery,  came  into  witness'  store  in  a  shabby  con- 
dition, and  the  day  after  the  robbery  came  into 
the  store  dressed  in  a  new  suit  of  clothes,  offer- 
ing to  treat  one  of  witness'  employes,  and  ex- 
hibiting to  witness  a  $20  gold  piece,  stating  that 
he  had  all  kinds  of  money,  was  admissible. 

2.  Pen.  Code,  §  1111,  providing  that  the  tes- 
timony of  an  accomplice  is  not  admissible  unless 
corroborated  by  other  evidence,  does  not  affect 
the  admissibility  of  testimony  of  an  accom- 
plice in  robbery  to  the  effect  that  defendant 
was  one  of  three  that  committed  the  robbery, 
and  that  defendant  got  most  of  the  money  in  a 
division  shortly  after  the  crime,  where  the  pros- 
ecuting witness  recognized  the  accomplice,  whose 
testimony  was  offered  as  one  of  the  robbers, 
and  the  defendant  made  conflicting  statements 
to  the  arresting  ofiScer,  during  which  he  admitted 
being  present  when  the  "hold  up"  occurred,  but 
said  he  ran  away  because  he  did  not  want  to  be 
mixed  up  in  it,  and  also  admitted  that  he  met 
the  other  two  persons  involved  shortly  after- 
wards, and  refused  to  accept  any  of  the  noney, 
but  did  not  make  the  fact  of  his  meeting  them 
known  to  any  officer  for  the  same  reason  that  be 
had  given  for  running  away,  and  also  failed  to 
make  any  satisfactory  explanation  of  having 
money  the  day  after  the  robl>ery. 

Commissioners'  Decision.  Department  2. 
Appeal  from  Superior  Court,  Los  Angeles 
County;  B.  N.  Smith,  Judge. 

Edward  Sullivan  was  convicted  of  rob- 
bery, and  from  the  Judgment  and  an  order 
denying  bis  motion  for  a  new  trial  appeals. 
Affirmed. 

P.  W.  Allender,  for  appellant.  V.  S. 
Webb,  Atty.  Gen.,  and  C.  N.  Post,  Asst 
Atty.  Gen.,  for  the  People. 

CHIPMAN,  C.  Defendant  was  informed 
against  for  the  crime  of  robl)ery,  committed 
in  the  city  of  Los  Angeles  Jointly  with  one 
Ous  Shoemaker.  He  was  separately  tried 
and  convicted,  and  sentenced  to  20  years' 
imprisonment  In  the  state  prison.  He  ap- 
peals from  the  Judgment  and  from  the  order 
denying  bis  motion  for  a  new  trial. 

f  L  Bee  Robbery,  voL  41,  C«tt  DIs.  t  31. 


1.  One  Devor,  a  dealer  In  "general  cloth- 
ing, shoes,  and  a  little  of  everything,"  was 
a  witness  for  the  prosecution,  and  testified, 
against  defendant's  objection,  that  on  the 
day  before  the  robbery  defendant  came  to 
his  store  and  asked  witness  If  he  couldn't 
give  him  an  old  pair  of  pants.  Witness  tes- 
tified: "When  he  came  in  be  had  ragged 
clothes  on.  •  •  •  I  know  he  had  a  coat 
on;  was  kind  of  shabby  one.  The  pants 
was  really  gone."  Witness  testified  that  the 
day  after  the  robbery,  of  which  witness  had 
heard,  defendant  came  to  witness'  place  of 
business  dressed  in  a  new  suit  of  clothes, 
and  said  to  one  Errick,  who  was  working 
for  witness:  "  'Come  on.  Bill,  let's  have  some- 
thing.' •  •  •  I  said:  'Why,  yesterday 
you  were  begging  for  a  pair  of  pants  and 
to-day  yon  got  money.'  He  said,  'I  got  all 
kinds  of  money,'  and  he  pulled  out  a  twenty- 
dollar  gold  piece  and  said,  'I  have  got  all 
kinds  of  money.'"  Witness  was  positive 
that  it  was  a  $20  gold  piece.  We  think  the 
testimony  was  admissible. 

2.  The  principal  point  urged  for  reversal 
Is  that  the  testimony  of  Shoemaker,  the 
accomplice,  was  not  corroborated  as  required 
by  section  1111,  Pen.  Code.  The  prosecut- 
ing witness,  Burdell,  testified  fully  to  the 
circumstances  of  the  robbery.  He  had  been 
at  a  saloon  from  about  10  p.  m.  until  shortly 
after  12  midnight.  He  saw  defendant  there, 
and  drank  with  bim.  After  leaving  the  sa- 
loon, he  had  gone  atKint  a  block,  when  Shoe- 
maker overtook  hinr,  and  while  engaged  In 
conversation  with  Shoemaker  two  men  ap- 
proached from  behind  and  held  him  up  while 
the  three  robbed  him.  Witness  recognized 
Shoemaker,  but  not  the  othera  Shoemaker 
testified  to  all  the  circumstances,  and  stated 
that  defendant  was  one  of  the  other  two 
men;  the  third  he  did  not  know  by  name. 
Shoemaker's  story  as  to  the  number  of  men 
engaged  and  the  place,  manner,  and  circum- 
stances of  the  robbery  were  corroborated 
by  the  prosecuting  witness  in  these  particu- 
lars, who  also  testified  that  he  was  robbed 
of  ^5  gold  coin,  mostly  $20  pieces,  and 
some  silver.  Shoemaker  testified  that  in  the 
division  of  the  money  shortly  after  the  rob- 
bery defendant  got  the  most  of  it.  They 
were  arrested  the  next  day.  Defendant 
made  conflicting  statements  to  the  arresting 
officer,  during  which  he  admitted  being  pres- 
ent when  the  "hold  np"  occurred,  but  ran 
away,  because  he  didn't  want  to  be  "mixed 
np  In  It."  He  admitted  meeting  the  other 
two  shortly  afterwards,  but  said  he  refused 
to  accept  any  of  the  money.  He  did  not; 
however,  make  knovrn  the  facts  to  any  offi- 
cer for  the  same  reason,  as  he  testified, 
given  by  him  for  running  away  when  he 
saw  that  Burdell  was  being  robbed.  The 
only  explanation  made  by  defendant  fi>r 
having  money  the  next  day  was  that  he  had 
received  a  railroad  ticket  from  his  sister  in 
Nevada  and  had  sold  it  tot  $10.  Defend* 
aut'a  testimony  at  the  trial  and  bis  conflict* 


Digitized  by 


Google 


CaL) 


MEANS  T.  SOUTHBBN  CALIFOBMIA  BT.  (XX 


1001 


lag  testhnony  at  Vm  preliminary  ezamlna- 
tloii  Introduced  at  the  trial,  tended  strongly 
to  corroborate  tb«  testimony  of  the  accom- 
plice Shoemaker. 

We  find  no  prejudicial  error  in  the  record, 
and  therefore  advise  that  tbe  Judement  and 
order  be  affirmed. 

We  concur:  COOPEB,  0.;  SMITH,  O. 

For  tbe  reasons  glyen  In  the  foregoing 
opinion,  tbe  Judgment  and  order  appealed 
from  are  affirmed:  HENSHAW,  J.;  JJORl- 
OAN.  J.;  McFAKLAND,  J. 


(l*i  Oal.  473) 

MBANS  T.  SOUTHERN  OALIFORNIA  BT. 

CX>.     (L.  A.  1.182L) 
<8npTaae  Court  of  Oelifornia.    Aug.  19,  1901.) 

maUOERCK  —  BT7U>HT7BIO  ACID — ^FBEIOBT  DK- 
rOT— KXPI.0SX0R— PUUWNAK  INJUBIES— PaB- 
OAUnoNB  AOAIHST  INJUBT— DDTT  09  OWRCB 

or  PBEMiass  —  BTATOS  or  Pt.AiNTirr  —  dan- 

OEBOUa   BOBtrtARCKS— IVIDBRGB— SUmOIKIf- 

cnr. 

1.  A  railroad  company,  as  owner  and  oocapant 
of  piemises  for  freight  depot  purposes,  owes  a 
mere  licensee  entering  on  tbe  premises  no  legal 
daty  except  that  while  on  tbe  premises  no  wan- 
ton or  willfol  injuries  shall  be  inflicted  on  bim. 

2.  Is  an  action  against  a  railroad  company  as 
owner  and  occupant  of  the  premises  for  freight 
depot  purposes  to  recover  for  personal  injuries 
tcsolting  from  the  explosion  M  a  tank  of  sul- 
phuric add  while  plaintiff  was  in  defendant's 
freight  depot,  evidence  examined,  and  \eld  in- 
•ufficient  to  show  that  plaintiff  was  anything 
■ore  than  a  mere  licensee  on  the  premises. 

8.  In  an  action  against  a  railroad  company 
■a  owner  and  occnpant  of  premises  for  freight 
depot  purposes  to  recover  for  personal  InJorTes, 
resuTtIng  from  the  explosion  of  an  iron  tank 
of  sulphuric  acid,  evidence  examined,  and  keM 
insufficient  to  show  that  such  acid  so  consi^ed 
is  inherently  such  a  dangerous  sulmtance  as  re- 
quired defendant  to  take  extra  precautions,  or 
exercise  more  than  ordinary  care  In  disposing  of 
It  in  ita  freight  depot 

4.  No  positive  duty  is  east  on  a  railroad  com- 
pany as  owner  and  occupant  of  premises  for 
freight  depot  purposes  to  examine  a  tank  con- 
taining sulphuric  acid,  shipped  over  its  lines,  to 
ascertain  whether  the  tank  is  In  good  eondition, 
and  a  failure  so  to  do  amounts  to  nothing  more 
than  passive  negligence. 

5.  A  mere  licensee  on  the  premises  of  a  rail- 
road companv  used  for  frei^t  depot  purposes 
has  no  right  of  action  against  the  railroad  for 
injuries  received  by  the  explosion  of  a  tank  of 
sulphuric  acid,  where  the  defendant  is  shovrn  to 
be  guilty  of  nothing  more  than  passive  negli- 
gence in  failing  to  axamlne  the  tank  to  asoer> 
tain  whether  It  was  In  good  condition. 

In  Bank.  Appeal  from  Superior  Goort, 
Los  Angeles  County;  D.  K.  Trask,  Judge. 

Action  by  Walter  Means,  •  minor,  by  his 
COardlan  ad  litem,  against  tbe  Southern  Csl- 
Uomla  Bailway  Company.  From  a  judgment 
for  defendant,  and  from  an  order  denying  a 
motion  for  a  new  trial,  plalntltt  appeals. 
Affirmed. 

Milton  K.  Toung  and  J.  W.  McKinley,  for 
appellant  0.  N.  Sterr;  and  Henry  J.  Sto- 
Ten%  for  respondent. 


LORI6AN,  J.  This  action  was  brought  to 
recover  damages  for  personal  Injuries  sus- 
tained by  plaintiff  through  the  bursting  of  a 
tank  of  sulphuric  acid  In  the  freight  bouse  of 
defendant.  Prior  to  October  20tb,  defend- 
ant, as  a  common  carrier,  received  at  its  sta- 
tion at  North  Ontario,  Cal.,  consigned  to  oue 
Jesson,  a  druggist  at  that  place,  an  iron  tank 
containing  sulphuric  add,  which  was  placed 
by  its  agent  In  its  freight  house.  This  tank 
was  of  tbe  customary  size  and  kind  used  In 
tbe  shipment  of  sulphuric  acid  In  large  quan- 
tities. Tbe  freight  house  is  separate  and  dis- 
tinct from  any  other  building  on  the  depot 
premises,  and  is  used  solely  for  freight  pur- 
poses. It  Is  built  on  a  platform,  raised  some 
four  feet  from  the  ground,  the  eastern  por- 
tion being  entirely  closed,  with  doors  opening 
to  the  north,  south,  and  east,  and  the  western 
portion  adjoining  being  roofed,  but  uninclos- 
ed  on  the  sides.  Tbe  freight  house  Is  reach- 
ed by  Inclined  approaches  at  three  ends  of 
the  platform,  and  there  Is  ample  unobstruct- 
ed space  around  the  building  on  the  platform 
for  the  convenient  handling  of  freight  and 
the  passage  of  persons.  The  tank  In  ques- 
tion, with  other  tanks  of  similar  character 
and  contents,  had  been  placed  by  defendant's 
agent  about  the  center  of  the  uninclosed  por- 
tion of  the  freight  house,  and  the  consignee 
bad  made  arrangements  to  take  It  away  upon 
tbe  day  when  the  acddent  occurred.  In  tbe 
afto-noon  of  that  day — October  20th — ^plain- 
tiff, a  boy  16  years  of  age.  In  company  with 
two  other  boys  of  about  tbe  same  age,  start- 
ed for  the  defendant's  depot,  the  object  of 
plaintiff's  visit  being  to  get  an  express  pack- 
age from  the  office  of  Wells,  Fargo  &  Co. 
This  office  was  k>cated  In  the  passenger  build- 
ing, which  in  no  wise  was  connected  with 
tbe  freight  house  or  Its  premises.  When 
some  distance  from  the  depot,  he  saw  stand- 
ing somewhere  In  tbe  uninclosed  iwrtlon 
of  the  freight  house  a  man  to  whom  he  wish- 
ed to  talk  about  moving  a  shanty,  and, 
instead  of  continuing  towards  Wells,  Fargo 
&  Co.'s  office,  he  went  with  his  companions 
over  to  the  freight  house.  When  be  got  there 
the  person  he  wished  to  see  was  not  in  sight, 
but,  hearing  voices  in  the  inclosed  portion  of 
the  freight  bouse,  he  supposed  be  was  there, 
and  concluded  to  await  his  coming  out 
through  the  south  door  of  tbe  Inclosed  freight 
house,  which  was  open.  Plaintiff  could  readi- 
ly have  gone  to  this  south  door,  to  which 
there  was  a  clear  approach,  and  waited  there, 
and  spoken  to  tbe  party  he  wished  to  see,  or 
could  have  ascertained  whether  he  was  in 
fact  inside,  and.  If  not,  could  have  gone  di- 
rectly along  down  the  Indlned  approach  on 
that  side  of  the  freight  bouse  to  the  office  of 
Wells,  Fargo  &  Co.,  his  original  point  of  des- 
tination. Instead  of  doing  this,  however, 
plaintiff  and  bis  companions  went  into  the 
uninclosed  freight  bouse  to  about  tbe  middle 
thereof,  to  wait,  and  for  that  purpose  seated 
themselves  upon  some  cement  barrels  located 
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a  few  feet  from  where  the  Iron  tanks  of  Bul- 
phnric  aeia  had  been  placed.  They  were  only 
seated  a  few  minutes  when  one  of  said  tanks 
borst,  throwing  some  of  Its  contents  npon 
plaintiff,  causing  the  Injuries  to  recover 
which  this  action  was  brought  The  evidence 
further  shows  that  numerous  persons,  having 
no  business  to  transacTt  with  the  defendant 
company,  bad  been  for  years  permitted  to  be 
around  and  about  such  freight  platform,  and 
were  not  ordered  away  by  the  officers  of  de- 
fendant At  the  close  of  plaintiff's  case  the 
'Court,  on  defendant's  motion,  granted  a  non- 
suit Thereafter  plaintiff  moved  for  a  new 
trial,  which  was  denied,  and  from  the  order 
denying  the  same  this  appeal  is  taken. 

If  it  were  assumed  that  there  was  suffi- 
cient proof  of  negligence  on  the  part  of  de- 
fendant to  otherwise  warrant  the  submission 
of  the  cause  to  the  Jury,  we  are  nevertheless 
satisfied  that  upon  the  entire  showing  made 
the  plaintiff  was  not  entitled  to  recover. 
The  complaint  alleged,  among  other  things, 
that  one  Short  was  the  common  agent  of 
the  defendant,  the  railway  corporation,  and 
Wells,  Fargo  &  Co.,  a  common  carrier  for  hire 
of  express  x)ackages;  that  the  latter  had  Its 
office  In  the  depot  premises  of  defendant  as 
Its  tenant,  and  that,  in  order  to  transact 
business  with  Wells,  Fargo  &  Co.  at  Its  of- 
fice, It  was  necessary  to  go  upon  the  premises 
of  defendant;  that  plaintiff,  when  said  acci- 
dent occurred,  was  upon  said  premises  to  in- 
quire at  the  office  of  said  Wells,  Fargo  &  Co. 
whether  a  package  for  blm  bad  arrived,  etc 
The  complaint  was  framed  upon  the  princi- 
ple that  the  owner  or  occupant  of  premises 
owes  a  legal  duty  to  one  lawfully  entering 
upon  them  for  the  transaction  of  business  to 
exercise  such  reasonable  care  oc  caution  as 
a  prudent  person  under  like  circumstances 
would  exercise  in  seeing  that  the  premises 
are  In  a  safe  condition,  so  as  not  to  expose 
one  lawfully  entering  upon  them  to  Injury  or 
danger,  and  that  for  failure  to  do  so  he  is  lia- 
ble In  damages  for  any  Injury  sustained 
through  a  failure  to  discharge  such  duty. 
The  principle  Is  correct  In  order  to  consti- 
tute actionable  negligence,  there  must  exist 
three  essential  elements,  namely,  a  duty  or 
obligation  which  the  defendant  Is  under  to 
protect  the  plaintiff  from  Injury,  a  failure  to 
discharge  that  duty,  and  Injury  resulting 
from  the  failure.  Not  only  must  the  com- 
plaint disclose  these  essentials,  but  the  evi- 
dence must  support  them,  and  the  absence  of 
proof  of  any  of  them  Is  fatal  to  a  recovery. 
The  facts  stated  in  the  complaint  met  all 
these  essential  requirements,  but  the  evi- 
dence adduced  upon  the  trial  did  not  accord 
with  the  allegations  of  the  complaint,  nor 
square  with  the  principle  of  law  referred  to. . 
The  plaintiff  was. not  on  the  freight  bouse 
premises  to  obtain  any  package  from  Wells, 
Fargo  &  Co.  He  bad  changed  his  mind  about 
going  to  that  office.  In  fact,  the  office  of 
Wells,  Fargo  &  Co.  was  not  on  the  freight 
house  premises,  was  not  near  the  freight 


house  proper,  but  was  In  an  entirely  differ- 
ent separate,  and  distinct  building.  Nor  was 
the  plaintiff  in  the  freight  house  on  business 
connected  with  either  the  defendant  company 
or  Wells,  Fargo  &  Co.  He  was  on  his  own 
particular  business  for  his  own  purpose,  and 
with  reference  to  a  matter  wholly  unconnect- 
ed with  either  of  the  companies,  and  was 
seated  in  a  place  where  even  the  personal 
business  he  was  to  attend  to  neither  required 
his  presence  nor  gave  him  any  right  to  enter. 
This  evidence  showed  an  entire  absence  of 
any  duty  resting  upon  the  defendant  towards 
the  plaintiff  with  reference  to  his  safety  up- 
on the  premises  where  the  accident  occurred, 
and  hence  the  absence  of  one  of  the  essentia] 
requirements  to  a  recovery.  While  the  alle- 
gations of  the  complaint  showed  the  exist- 
ence of  this  duty,  the  evidence  failed  to 
substantiate  It  On  the  contrary,  it  shows 
that  no  such  duty  existed. 

If  the  plaintiff  was  not  technically  a  tres- 
passer In  entering  the  freight  house  of  the 
defendant,  he  was  at  best  but  a  licensee,  en- 
tering thereon  subject  to  the  rule  determin- 
ing the  measure  of  responsHjllity  of  the  own- 
er of  premises  to  a  mere  licensee.  He  was 
not  upon  the  premises  by  the  invitation,  ex- 
press or  implied,  of  the  defendant  nor  for 
any  business  purpose  connected  with  defend- 
ant nor  In  relation  to  any  business  for  which 
the  freight  house  In  which  be  was  injured 
was  used.  He  went  there  of  his  own  voli- 
tion, uninvited,  concerning  a  matter  which 
was  personal  to  himself,  in  which  the  de- 
fendant had  no  interest  As  a  mere  licensee, 
the  defendant  owed  him  no  legal  dnty  ex- 
cept that  while  upon  the  premises  no  wanton 
or  willful  injury  should  be  inflicted  upon 
him.  It  owed  no  duty  to  him  to  have  its 
premises,  or  the  contents  thereof.  In  safe 
condition;  and  when  he  entered,  uninvited, 
upon  the  premises  of  defendant,  he  assumed 
all  the  ordinary  risks  which  attach  to  the 
condition  of  such  premises  or  the  manner  of 
the  conduct  of  defendant's  business  by  its 
agents  therein.  Under  such  drcumstances, 
as  has  been  repeatedly  held,  he  enters  upon 
the  premises  at  his  own  risk,  and  enjoys  the 
license  with  its  concomitant  perils.  "As  a 
general  rule,"  says  Thompson  in  his  Com- 
mentaries on  the  I<aw  of  Negligence,  toL  1, 
946,  "the  owner  of  private  groimds  is  under 
no  obligation  to  keep  them  in  a  safe  condi- 
tion for  the  benefit  of  trespassers.  Intruders, 
idlers,  bare  licensees,  or  others  who  go  npon 
them,  not  by  any  Invitation,  express  or  im- 
plied, but  for  their  own  purposes,  their  pleas- 
ure, or  to  gratify  their  curiosity,  however  in- 
nocent or  laudable  their  purpose  may  be." 
And  in  harmony  with  the  general  rule  it  is 
said  in  Schmidt  t.  Bauer,  80  Gal.  569,  22  Pac. 
256,  S  L.  R.  A.  880:  "Conceding  that  the  re- 
spondent was  not  wrongfully  in  the  place 
where  the  accident  occurred,  and  giving  the 
,mos£  llbe&l  construction  to  his  evidence,  he 
was  there  by  the  mere  license  of  the  appel- 
lant, and  for  that  reason  the  appellant  owed 
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Mm  no  duty,  and  he  went  there  subject  to  all' 
the  riska  attending  his  going."  In  Kennedy 
▼.  Chase,  119  Cal.  S12,  52  Pac.  36,  63  Am. 
St.  Bep.  153,  it  was  likewise  said:  '"We 
have  found  no  support  for  any  rule,'  says 
Mr.  Thompson,  in  speaking  of  the  rights  of 
trespassers  or  mere  licensees,  'which  wonld 
protect  those  who  go  where  they  are  not  In- 
vited, hut  merely  with  express  or  tadt  per- 
mission, from  curiosity  or  motives  of  private 
convenience,  In  no  way  connected  with  busi- 
ness or  their  relations  with  the  occupant.' " 
It  is  said  in  Oibsra  t.  Leonard,  143  111.  189, 
32  N.  B.  183,  17  L.  R.  A.  B88,  38  Am.  St  Rep. 
370:  "Actionable  negligence,  or  negligence 
which  constitutes  a  good  cause  of  action, 
grows  out  of  a  want  of  ordinary  care  and 
skill  in  respect  to  a  person  to  whom  the  de- 
fendant is  under  an  obligation  or  duty  to  use 
ordinary  care  and  skill.  The  owner  of  land 
and  of  buildings  assumes  no  duty  to  one  who 
is  on  his  premises  by  permission  only,  and  is 
a  mere  licensee,  except  that  he  will  refrain 
from  willful  or  affirmative  acts  which  are  In- 
jurious." In  Cusick  T.  Adams,  115  N.  T.  59, 
21  N.  B.  673,  12  Am.  St.  Bep.  772,  the  court 
says:  "The  principle  is  now  well  settled  by 
repeated  adjudications  In  this  country  and  In 
England  that  where  a  person  goes  upon  the 
premises  of  another  without  invitation,  but 
simply  as  a  bare  licensee,  and  the  owner  of 
the  property  passively  acquiesces  in  his  com- 
ing, if  an  injury  is  sustained  by  reason  of  a 
mere  defect  in  the  premises  the  owner  is  not 
liable  for  negligence,  for  such  person  has 
taken  all  the  risk  upon  himself.  The  theory 
of  liability  In  negligence  cases  Is  a  vIolatIt»i  - 
of  Some  legal  dnty  to  exercise  care."  And 
again.  In  Moffatt  v.  Kenny,  174  Mass.  S15, 
54  N.  B.  851,  the  rule  Is  laid  down  as  fol- 
lows: "It  iB  a  general  rule  that  a  licensee 
going  upon  the  land  of  another  must  take 
the  land  as  he  finds  It  Of  course,  the  land- 
owner is  liable  if  be  does  him  Intentional  In- 
Jory,  or  wantonly  or  recklessly  exposes  him 
to  danger.  It  has  sometimes  been  said  ttiat 
he  Is  liable  for  a  trap  upon  his  land.  We 
are  not  aware  of  any  decisicm  which  dis- 
tinctly defines  the  word  trap'  In  this  use.  It 
would  at  least  include  any  very  dangerous 
construction  or  condition  designedly  arranged 
to  do  injury.  But  we  are  of  opinion  that  an 
owner  is  wider  no  liability  for  an  unsafe  con- 
dition of  his  premises  caused  by  a  mere  fail- 
ure to  use  ordinary  care  for  the  safety  of 
persons  who  may  chance  to  go  there  by  per- 
mission while  he  Is  using  the  place  for  his 
own  proper  pun>ose8,  and  Is  not  Intending 
needlessly  to  expose  others  to  danger;  oth- 
erwise there  would  be  no  Important  distinc- 
tion between  his  duty  to  licensees  and  his 
duty  to  Invited  persons."  This  general  prin- 
ciple is  too  well  settled  to  need  further  par- 
ticular citations,  bat  attention  is  directed  to 
a  few  authorities  from  various  Jurisdictions 
which  sustain  the  uniformity  of  the  rule: 
Straub  r.  Soderer,  63  Mo.  43;   Plummer  t. 


DUI,  156  Mass.  426,  31  N.  B.  128,  S2  Am.  St 
Bep.  463;  Faris  v.  Hoberg,  134  Ind.  269,  33 
N.  B.  1028,  39  Am.  St  Bep.  261;  Fltzpa  trick 
T.  Glass  Mfg.  Oo.,  61  N.  J.  Law,  379,  39  Atl. 
675;  Woodruff  v.  Bowen,  136  Ind.  441,  34  N. 
B.  1113,  22  L.  B.  A.  198;  Leary  v.  Cleveland, 
etc.,  8  Am.  ft  Bng.  B.  Caa  p.  498;  Mathews 
T.  Bensel  51  N.  J.  Law.  33,  16  Atl.  195; 
Gibson  V.  Leonard,  143  111.  182,  32  N.  B.  183, 
17  li.  B.  A.  588,  36  Am.  St  Rep.  376;  Vic- 
tory v.  Baker,  67  N.  X.  369;  Metcalfe  v. 
Cunard  Steamship  Co.,  147  Mass.  66,  16  N. 
B.  701;  Bedigan  t.  B.  &  M.  B.  B.  Co.,  15,'> 
Mass.  44,  28  N.  B.  1133,  14  L.  B.  A.  276.  31 
Am.  St  Bep.  620:  Kinney  t.  Ousted,  113 
Mich.  96,  71  N.  W.  482,  38  L.  B.  A.  665,  67 
Am.  St.  Bep.  455;  Pitts.  &  Fort  Wayne  & 
Chicago  B.  B.  Co.  v.  Bingham,  29  Ohio  St 
364;  GilUs  y.  Pa.  R.  B.  Co..  59  Pa.  129,  08 
Am.  Dec.  317;  Parker  v.  Portland  Pub.  Co., 
69  Me.  176,  31  Am.  Bep.  262;  U.  S.  Y.  &  T. 
Co.  V.  Rourke,  10  111.  App.  474.  Also  Grun- 
del  V.  Union  Iron  Works,  141  Cal.  564.  75 
Pac.  184,  and  cases  there  cited. 

Api>ellant  InsistB,  however,  that  under  the 
facts  of  this  case  a  dlfTerent  rule  of  liability 
Is  to  be  applied;  that  this  consignment  of 
sulphuric  add  was  of  such  a  dangerous  char- 
acter that  the  defendant  was  under  legal 
obligation  to  the  public  generally  not  to  so 
place  and  expose  it  in  its  freight  house  that 
a  person — licensee  or  otherwise — could  read- 
ily come  In  proximity  to  It  but  was  in  duty 
bound  to  exercise  such  care  In  arranging  and 
disposing  of  it  that  no  one  might  be  exposed 
to  injury  or  harmed  from  it  While  the  gen- 
eral mle  Is  that  one  using  or  handling  dan- 
gerous articles  does  so  at  his  peril,  and  for 
Injuries  occasiooed  thereby,  other  than 
tbrongh  the  interposition  of  strangers  or 
caused  by  extraordinary  natural  occurrences, 
must  respond  in  damages,  this  rule  is  never- 
theless limited  to  articles  essentially  and  In 
their  elements  dangerous,  and  calculated,  in 
their  nature,  to  cause  injury  to  property  or 
person.  There  Is  nothing  in  this  case  to 
show  that  sulpburlc  acid  Is  essentially  and 
inheroitly  a  dangerous  agency,  or  that  from 
Its  nature  any  particular  peril  is  attendant 
upon  handling  it  in  iron  tanks.  This  is  the 
usualr— in  fact,  the  only — method  disclosed 
by  the  evidence  which  is  employed  in  its  ship- 
ment in  large  quantities.  Such  tanks  had 
been  received  and  handled  by  the  defendant 
In  considerable  quantity  at  its  depot  in  On- 
tario prior  to  the  accident  in  question,  anct 
aside  from  that  particular  accident  there  is 
no  evidence  showing  any  similar  occun-ence 
attending  its  receipt  or  handling  on  defend- 
ant's premises.  Prom  the  testimony  of  wit- 
nesses— the  only  ones  who  had  any  prac- 
tical experience  in  handling  sulphuric  acid  in 
Iron  tanks — ^it  appears  that  they  handled  it 
In  considerable  quantities,  covering  In  one  in- 
stance a  period  of  eight  years,  and  In  th» 
other  probably  a  lohger  period;  that  they  bnd 
handled  It  In  large  quantities;   and  that  It 
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was  only  In  exceptlona!  cases,  and  after  longr 
exposure  to  the  change  of  seasons,  that  any 
of  the  tanks  burst,  and  then  only  In  a  com- 
paratlvely  few  Instances.  There  was  noth- 
ing to  show  that  these  witnesses  deemed  it 
dangerous  to  handle  It  In  Iron  tanks;  In  fact, 
the  method  of  their  dealing  with  It  would  In- 
dicate that  they  did  not,  and  one  of  them 
stated  that  he  did  not  know  it  was  supposed 
to  be,  and  did  not  think  It  was,  unsafe  so  to 
handle  it  These  tanks  were  kept,  with  oth- 
ers which  did  not  hurst.  In  the  open  air,  with- 
out any  protection  or  covering,  subject  to  all 
changes  of  weather  and  variations  of  tem- 
perature, and  only  burst  after  months  of  ex- 
posure under  these  conditions.  No  reasons 
could  be  assigned  by  the  witnesses  for  their 
bursting,  nor  was  the  fact  that  they  had  done 
80  a  matter  of  notoriety  in  North  Ontario, 
nor  was  there  any  evidence  that  defendant 
or  its  agents  were  advised  of  this  particular 
fact,  or  knew  under  what,  if  any,  circum- 
stances, such  tanks  were  liable  to  burst 
Neither  does  the  evidence  disclose  the  actual 
:ause  of  the  bursting  of  the  tank  whereby 
plaintiff  was  Injured.  The  reasonable  infer- 
ence iB  that  there  was  some  slight  leak  In 
the  tank,  through  which  moisture  was  ab- 
sorbed, and,  as  one  of  the  expert  witnesses 
for  the  plaintiff  stated,  under  the  action  of 
the  sun's  rays  on  the  Iron  vessel  In  the  pres- 
ence of  the  moisture  a  generation  and  ac- 
cumulation of  hydrogen  gas  was  induced, 
which  caused  the  bursting  of  the  vessel.  We 
mention  these  facts,  not  as  bearing  upon  the 
general  question  of  the  presense  or  absence 
of  negligence  on  the  part  of  defendant,  be- 
cause we  do  not  discuss  that  branch  of  the 
case,  but  as  addressed  to  the  point  that  sul- 
phuric acid  consigned  and  handled  in  tanks 
is  not  inherently  such  a  dangerous  substance 
as  to  have  required  defendant  to  take  extra 
precautions,  or  exercise  more  than  ordinary 
care  in  disposing  of  it  in  its  freight  house, 
or  which  calls  for  the  application  of  the  rule 
contended  for  by  plaintiff,  enlarging  the  lia- 
bility of  defendant.  As  the  acid  was  not  In 
Itself  a  dangerous  agency,  and  was  contained 
in  iron  tanks,  sach  as  were  usually  employed 
for  like  shipments,  the  defendant  had  a  right 
to  assume,  as  far  as  plalntitt  was  concerned, 
that  such  tanks  were  sound  and  secure,  and 
sufficient  to  withstand  the  ordinary  penis  or 
dangers  incident  to  transportation,  handling, 
and  storage.  No  positive  duty  was  cast  up- 
on defendant  to  examine  the  tank  to  ascer- 
tain whether  it  was  in  good  condition  or  not 
A  failure  to  do  so  amounted  to  nothing  more 
than  passive  negll^jence,  and  for  Injury  aris- 
ing from  such  negligence  plaintiff,  as  a  mere 
licensee,  has  no  right  of  action. 

We  are  satisfied  that  the  order  denying  a 
motion  for  a  new  trial  was  properly  made, 
and  it  is  affirmed. 

We  concur:  McFARI.AND,  J.;  SHAW, 
J.;  ANGELLOTTI,  J.;  VAN  DYKE,  J.; 
HENSHAW,  J. 


IMCaLMS 
WILLIAMS  V.  CORKER  et  a).  (SALZQEB- 
ER,  Intervener).    (L.  A.  1,253.) 

(Supreme  Court  of  California.    Aug.  19,  1004.) 

AlrCTTONB— BAIX  OF  HOKTOAOED  PK]I80NAI.TT— 

PATUKMT  BT  CHECK— ACCIOH  BT  AUCTIONEE* 

I   —FINDING    —    EVIOENCB    —    SUFFICrENCT  — 


BIOHTS  OF  PUBCHABEa— BtOHTB  OF  KOBTOA- 
'    OEB.  

1.  In  an  action  on  checks  given  to  plaintiff  as 

an  auctioneer  for  the  price  of  personalty  sold 
it  appeared  that  the  property  was  mortgaged  at 
the  time,  and  the  mortgagee  intervened,  claim- 
ing payment  of  the  amount  due  on  the  checks. 
The  written  authority  given  to  the  plaintiff  to 
make  the  sale  was  signed  by  lx>th  the  mortgagor 
and  the  mortgagee.  Plaintiff's  book  as  auc- 
tioneer was  put  in  evidence,  and,  together  with 
bis  testimony,  showed  that  the  property  was 
sold  as  property  of  the  mortgagee,  under  an 
agreement  that  the  proceeds  were  to  be  turned 
over  to  the  mortgagee.  The  evidence  also  show- 
ed that  for  several  days  before  the  sale,  and  up 
to  the  sale,  the  mortgagee  was  fumishinK  feed 
for  the  stock  included  in  the  property  sold,  and 
assisted  in  their  care,  and  performed  other  acta 
of  possession  and  control  over  them.  Held,  that 
a  finding  that  the  plaintiff,  as  auctioneer,  went 
into  possession  of  the  property  on  behalf  of  and 
as  agent  of  the  mortgagor,  and  not  otherwise, 
was  contrary  to  the  evidence. 

2.  It  also  appeared  from  the  plaintifTs  book 
as  auctioneer,  and  from  his  testimony,  exactly 
what  part  of  the  property  mortgaged  to  the  in- 
tervener was  sold  at  the  sale,  and  also  bow 
mnch  it  sold  for,  which  was  not  disputed  by 
other  evidence.  Held,  that  a  finding  that  a  por- 
tion of  the  property  described  in  and  covered 
by  the  mortgage  was  included  in  the  property 
sold,  but  what  portion  thereof  was  so  included 
did  not  appear,  was  contrary  to  the  evidence. 

3.  The  evidence  warranted  a  finding  that  the 
property  for  which  the  checks  were  given  was 
taken  possession  of  by  the  mortgagee,  with  the 
consent  of  the  mortgagor,  and  that  pursuant  to 
the  terms  of  the  mortgage  it  waa  aold  at  pnblic 
auction  by  an  auctioneer,  acting  as  agent  of  the 
mortgagee,  for  the  purpose  of  turning  over  the 
proceeds  of  the  sale  to  the  mortgagee  in  satis- 
faction of  his  note  and  mortgage  so  far  as  they 
would  go. 

4.  Where  mortgaged  jiersonalty  is  taken  pos- 
session of  by  the  mortgagee,  with  the  consent 
of  the  mortgagor,  pursuant  to  the  terms  of  the 
mortgage,  and  the  propertjr  sold  at  public  auc- 
tion by  an  auctioneer  acting  as  agent  of  the 
mortgagee  for  the  purpose  of  turning  over  the 
proceeds  of  the  sale  to  the  mortgagee  in  satis- 
faction of  his  note  and  mortgage,  so  far  as  they 
would  go,  the  purchaser  at  the  sale  has  no  right 
to  deduct  any  indebtedness  due  her  from  the 
mortgagor  from  the  amount  she  agreed  to  pay 
to  the  auctioneer  on  account  of  her  bid  for 
that  portion  of  the  property  sold  under  the 
mortgage. 

5.  Where  mortgaged  personalty  Is  taken  pos- 
session of  by  the  mortgagee  with  the  consent 
of  the  mortgagor,  pursuant  to  the  terms  of  the 
mortgage,  and  the  propertjr  sold  at  public  auc- 
tion Dy  an  auctioneer  acting  ns  the  agent  of 
the  mortgagee  for  the  purpose  of  turning  over 
the  proceeds  of  the  sale  to  the  mortgagee,  in 
satisfaction,  so  far  as  they  would  go,  of  his 
note  and  mortgage,  the  proceeds  of  the  sale, 
being  less  than  the  amount  due  the  mortga!;(>e, 
berame  his  absolute  property  against  every- 
body concerned,  by  reason  of  the  agreements  be- 
tween the  parties,  and  not  by  reason  of  the  lien 
of  the  mortgage  attaching  to  the  proceeds  of  the 
sale. 

Commissionera'  Decision.  D^artment  2. 
Appeal  from  Superior  Court  Loa  Angeles 
County;  3,  L,  Campbell,  Judge. 
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Action  by  C.  B.  WlUIacos  against  Anrella 
J.  Corker  and  others,  Louis  Salzgeber,  Inter- 
vener. From  the  Judgment  and  from  an  or- 
der denying  a  motion  for  a  new  trial  the  In- 
ten'ener  appeals.    BeTersed. 

N.  C.  Burch  and  J.  L.  Murphey,  for  appel- 
lant. Oscar  Lawler,  Carroll  Allen,  and  Wal- 
ter Horgan,  for  respondents. 

6RAT,  C.  The  plaintiff  above  named,  as 
auctioneer  sold  at  auction  the  running  gear 
of  a  wagon,  32  cows,  and  6  horses  for  the 
aggregate  sum  of  ^1,337.50.  The  property 
described  was  sold  with  other  property,  and 
the  whole  was  purchased  by  defendant,  Ck)r- 
ker,  who  gave  to  the  plaintiff  auctioneer  her 
checks  In  payment  therefor.  These  checks 
were  dishonored,  and  this  suit  Is  commen- 
ced by  the  auctioneer  to  recover  from  Corker 
on  the  checks.  This  particularly  described 
property  belonged  to  Eliza  J.  Moore  at  the 
time  of  its  sale,  and  the  Intervener,  Louis 
Salzgeber,  had  a  chattel  mortgage,  duly  ez- 
ecnted  by  said  Moore,  and  duly  recorded, 
embracing  said  property.  In  bis  complaint 
in  Intervention  Salzgeber  claims  the  said  $1,- 
337J50  as  due  him  upon  said  sale  to  Corker 
In  part  satisfaction  of  his  note  and  mortgage 
on  said  property  held  by  him  against  Moore. 
L.  D.  C.  Gray,  trustee  in  bankruptcy  of  the 
estate  of  said  Moore,  also  Intervened  In  the 
action.  The  case  was  tried  before  the  court 
without  a  Jury.  The  findings  and  Judgment 
were  against  Salzgeber,  and  he  appeals  from 
an  order  denying  him  a  new  trial  and  from 
the  Judgment. 

1.  Appellant  attacks  finding  4,  which  Is  to 
the  effect  that  the  plaintiff,  as  auctioneer, 
went  Into  possession  of  the  property  "on  be- 
half of  and  as  the  agent  of  said  Eliza  J. 
Moore  only,  and  not  otherwise."  This  find- 
ing iB  contrary  to  the  evidence,  oral  and  writ- 
ten. The  written  authority  given  Williams 
as  auctioneer  Is  signed  by  both  said  Moore 
and  said  Salzgeber,  and  reads  as  follows:  "I 
hereby  authorize  said  C.  B.  Williams  to  dis- 
pose of  the  above  described  property  and 
farther  agree  to  pay  said  C.  B.  Williams  a 
commission  of  10  per  cent  on  said  sale  If 
■old  by  htm,  or  me  at  private  sale  or  by 
anctlon."  Williams  had  agreed  to  make  the 
sale  on  September  27th,  but  the  sale  seems 
to  have  been  postponed,  the  parties  signing 
an  Instrument,  as  foliows:  "This  sale  is  ad- 
journed till  October  4,  at  10  a.  m.,"  and 
signed  by  Eliza  J.  Moore  and  Louis  Salzgeber. 
The  book  of  the  auctioneer,  which  was  put 
in  evidence  without  any  objection  to  Its  com- 
petency, together  with  bis  testimony,  shows 
that  the  property  here  In  controversy  was 
sold  as  the  property  of  Salzgeber  under  an 
agreement  between  the  two  that  the  proceeds 
of  the  sale  were  to  be  turned  over  to  Salz- 
geber. It  also  appears  from  the  evidence 
that  for  several  days  before  the  sale  and  np 
to  the  sale  Salzgeber  was  furnishing  feed 


for  the  stock,  assisting  In  their  care,  and 
performing  other  acts  of  possession  and  con- 
trol over  them.  In  short,  It  conclusively  ap- 
pears that,  whatever  may  have  been  Mrs- 
Moore's  Intention,  the  purpose  of  Salzgeber 
and  the  auctioneer  was  to  sell  the  property 
for  the  purpose  of  satisfying  the  Salzgeber 
mortgage. 

2.  It  is  also  found  as  follows:  "That  a  por- 
tion of  the  personal  property  described  in 
and  covered  by  said  chattel  mortgage  was  In- 
cluded In  the  property  sold  on  said  4th  day 
of  October,  1899,  but  what  portion  thereof 
was  so  Included  does  not  appear."  This  find- 
ing is  also  not  supported  by  the  evidence.  It 
does  appear  from  the  aforesaid  book  and 
from  the  testimony  exactly  what  part  of  the 
property  mortgaged  to  appellant  was  sold 
at  said  sale,  and  also  how  much  It  sold  for; 
the  amount  thereof  being  $1,837.50,  accord- 
ing to  the  auctioneer's  book,  which  Is  not 
disputed  by  any  other  evidence. 

3.  Under  the  evidence  the  findings  diould 
have  been  to  the  effect  that  the  property 
described  as  above  was  taken  possession 
of  by  Salzgeber  by  the  consent  of  Mrs.  Moore, 
and  that,  according  to  the  terms  of  the  mort- 
gage providing  that  he  might  do  so,  it  was 
sold  at  public  auction  by  the  auctioneer 
acting  as  the  agent  of  Salzgeber  for  the 
purpose  of  turning  over  the  proceeds  of  the 
sale  to  Salzgeber  In  satisfaction,  so  far  as 
it  would  go,  of  the  note  and  mortgage  belong- 
ing to  Salzgeber,  If  the  finding  had  been 
thus  drawn  In  accordance  with  the  evidence. 
It  would  follow  that  the  purchaser  at  the 
sale  would  have  no  right  to  deduct  any  In- 
debtedness due  her  from  Moore  from  the 
amount  that  she  should  pay  to  the  auctioneer 
on  account  of  her  bid  for  that  portion  of  the 
property  sold  under  the  Sal^eber  mortgage. 
And  the  amount  that  said  property  brought 
being  less  than  the  amount  due  Salzgeber,  It 
would  follow  that  Salzgeber  was  entitled  to 
and  should  have  had  Judgment  for  the  whole 
of  said  amount.  This  deduction  from  the 
evidence  in  the  case  is  supported  by  the  rea- 
soning of  a  recent  decision  of  this  court 
Mclntyre  v.  Hauser,  131  Cal.  11,  63  Pac. 
69.  Salzgeber  had  the  right  to  sell  the  prop- 
erty and  receive  the  proceeds  under  the 
terms  of  the  mortgage,  and,  the  sale  having 
been  made  by  him  with  the  consent  of  the 
owner  of  the  property,  the  proceeds  belong 
to  Salzgeber  as  against  everybody  concerned. 
It  Is  not  a  case  of  the  lien  of  the  mortgage 
attaching  to  the  proceeds  of  the  sale,  but,  to 
the  contrary,  by  reason  of  the  agreements 
between  the  parties  the  proceeds  of  the  sale 
became  the  absolute  property  of  Salzgeber. 
In  this  respect  the  case  Is  distinguishable 
from  Maier  v.  Freeman,  112  Cal.  8,  44  Pac. 
337,  53  Am.  St  Rep.  151. 

The  Judgment  and  order  appealed  from 
should  be  reversed. 

We  concur:  COOPER,  C;  HARRISON,  0. 
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For  the  reasons  glren  In  the  foregoing 
opinion,  the  Jadgment  and  order  appealed 
from  are  reversed:  McFABZAND,  J.;  BBN- 
SEU.W,  J.;  LORIGAN.  J. 


lMCaL4« 

YOLO  COUNTY  v.  NOLAN  et  al.    (Sac. 

1,087.) 

(Supreii)«  Court  of  California.    Aug.  18,  1904.) 

OOTBSNlfKNT    SUBVETS— BSIiOCATINO   1.TSMS. 

1.  In  locating  the  lines  of  subdiTiaions  of  a 
government  survey,  the  courses  and  distances 
and  monuments  given  in  the  field  notes  of  the 
government  surveyor  should  be  followed,  with- 
out regard  to  whether  this  gives  more  land  to 
one  subdivision  than  to  another. 

CommlssionerB'  Dedsion.  Department  2. 
Appeal  from  Superior  Court,  Yolo  County; 
B.  £.  Gaddia,  Judge. 

Action  by  the  county  of  Yolo  against  Isa- 
bella Nolan  and  others.  From  the  Judgment; 
defendant  D.  N.  Hersbey  appeals.    AfHrmed. 

B.  R.  Bush,  Dlst.  Atty.,  and  Hudson  Grant, 
for  appellant    R.  Clark,  for  respondents. 

COOPER,  C.  Action  to  quiet  title.  The 
case  was  tried  before  the  court,  findings  filed, 
and  Judgment  ordered  and  entered  in  favor 
of  defendants,  other  than  Hersbey.  This 
appeal  is  from  the  Judgment  and  order  deny- 
ing the  motion  of  appellants  for  a  new 
trlaL  The  issue  Involves  the  title  to  a  strip 
of  land  one  mile  In  length  udrtb  and  south, 
and  twenty  feet  wide.  It  Is  stipulated  that 
appellant  Hersbey  is  the  owner  of  the  east 
half  of  the  west  half  of  section  24,  T.  12 
N.,  R.  1  W.,  M.  D.  M.,  and  that  the  re- 
spondents are  the  owners  of  the  west  half 
of  the  west  half  of  the  same  section.  The 
plaintiff  claims  to  be  the  owner  of  a  right 
of  way  over  the  strip,  through  a  conveyance 
from  Hersbey,  but  Its  claim  must  fall  if 
Hersbey  has  no  title.  It  Is  thus  evident,  in 
view  of  the  stipulation,  that  the  evidence 
and  discussion  In  the  record  and  briefs  as 
to  the  statute  of  limitations  may  be  wholly 
disregarded.  As  stated  by  appellants,  the 
real  issue  is  as  to  whether  the  strip  of  land  Is 
part  of  the  east  half  or  part  of  the  west  half  of 
the  said  west  half  of  section  24.  The  court 
found  that  the  land  Is  wholly  within  the 
west  half  of  the  west  half  of  the  said  sec- 
tion, and  accordingly  orderea  Judgment  for 
respondents.  The  evidence  supports  the 
finding.  The  respondents'  witness  Brasfleld, 
who  appears  to  be  a  competent  surveyor,  tes- 
tified that  the  land  in  controversy  is  a  part 
of  the  west  half  of  the  west  half  of  the 
section.  In  determining  this,  he  deemed  it 
essential  to  find  the  true  line,  as  established 
in  the  field,  running  north  and  south  sepa- 
rating sections  23  and  24.  He  commenced 
by  getting  a  copy  of  the  field  notes  from 
the  United  States  land  ofllce,  and  finding 
the  southeast  comer  of  section  25  on  the 
meridian  line,  or  what  he  deemed  to  be  the 
comer.    This  comer  appears  to  have  been 


marked  by  one  Ashley,  the  surveyor  who 
testified  for  appellants,  and  was  shown  to 
the  witness  by  one  McCullough.  From  tbis 
starting  xwlnt  the  witness  ran  nortli  80 
chains,  thence  west  along  the  south  line  of 
section  24  one  mile,  from  the  meridian  line 
to  what  he  deemed  to  be  the  southwest  cor- 
ner of  section  24.  He  then  ran  the  line  north 
one  mile  between  sections  23  and  24.  The 
field  notes  as  to  tbis  line  are  as  follows: 
"From  post  In  mound  of  earth  (comer  to 
section  23,  24,  25  and  26.)  North  between 
sees.  23  &  24, 19.50,  cross  a  creek;  Course  N. 
B.  33.50  cross  a  creek,  Course  N.  W.  40.00 
set  Vt  sec.  post  and  raised  a  mound  of  earth; 
51.00  cross  road  to  lone  tree;  53.50  creek 
60  links  wide.  Course  N.  B.  56.00  leave  the 
same.  80.00  set  post  and  raise  mound  of 
earth  cor.  to  sees.  13,  14,  23  &  24.  Liand 
level;   and  soil  1st  rate.    No  timber." 

The  creek  referred  to  in  flie  field  notes  is 
known   In   the   vicinity    as   "Bird    Greek," 
and  Is  the  only  creek  there.    The  witness 
followed  the  Une  as  indicated  by  the  field 
notes,  and  found  the  line,  in  courses,  dis- 
tances, and  crossing  the  creek,  to  agree  In 
every  respect  with  the  field  notes,  except,  at 
the  point  of  leaving  the  creek.  Instead  of 
being  66  chains,  it  was  a  distance  of  56 
chains  and  30  or  40  links,  which  the  witness 
accounted  for  by  the  fact  that  there  had 
been  some  erosion  of  the  bank  of  the  creek 
since  the  government  survey,  which  made 
the  line  leave  the  creek  at  a  greater  distance 
than  66  chains.    The  witness  further  testi- 
fied tiiat  be  found  by  this  line  that  section 
24  was  "Just  about  full,  and  an  equal  divi- 
sion, observing  the  line  as  I  found  it  by  Bird 
creek,  would  give  each  one  their  proportion 
of  land.    •    •    •    I  say  the  line  which  I 
located  between  Nolan  and  Hershey  Is  the 
correct  Une,  because  it  Is  an  equal  dtTlslon 
of   the  land   between    thel   natural   ol^ects 
along  the  line  between  sections  23  and  24, 
and  between  the  meridian  line  or  east  bound- 
ary 24.    I  don't  think  there  Is  the  slightest 
question  about  that  on  this  line."    The  wit- 
ness further  testified  that  he  Identified  the 
creek  by  the  field  notes,  and  that  it  would 
be  impossible  for  a  line  to  be  made  more 
than  four  or  five  feet  from'  the  line  described 
In  the  field  notes  without  wholly  disregard- 
ing the  cieek  as  a  natural  object  referred 
to  therein.    There  Is  no  evidence  tending  to 
show  that  this  witness  did  not  correctly  lo- 
cate the   line  between  sections  23   and  24 
from  the  field  notes.    Not  only  this,  but  the 
testimony  of  appellant's  surveyor  Ashley  cor- 
roborates the  testimony  of  Brasfield.    Ashley 
was  first  employed  by  defendants,  and  made 
a  survey  by  the  field  notes,  locating  th*  line 
practically  In  the  same  place  as  located  by 
Brasfield.    He  testified  as  to  this  first  survey. 
••As  those  notes  called  for  a  certain  stream 
running  up  through,  along,  or  near  the  line 
between  23  and  24.  I  took  that  as  a  basis  to 
make  my  survey  upon,  and  made  the  survey 
from  the  corner.    •    •    •    These  were  gov- 
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eminent  field  notes  that  I  bad  there.  Tbla 
arroyo  or  creek  la  well  deflned.  It  is  a 
pretty  good  arroyo  there.  •  •  •  In  chain- 
ing along  It  [the  arroyo]  I  found  the  chains  to 
correspond  substantially  with  the  field  notes. 
•  •  •  There  was  no  other  natural  object 
there  upon  that  section  called  for  by  the 
field  notes,  outside  of  the  arroyo.  •  •  • 
The  accuracy  of  my  first  surrey,  as  I  under- 
stand It,  depends  upon  whether  this  creek 
you  speak  of  is  or  Is  not  a  monument  of  the 
survey.  If  the  creek  Is  a  monument  of  the 
survey,  my  last  survey  Is  Incorrect" 

After  Ashley  had  made  this  first  survey 
for  defendants,  and  been  paid  by  them,  for 
some  reason  or  other  he  made  another  survey 
without  compensation.  He  says  that  he  be- 
came suspicious  that  bis  first  survey  was 
not  correct,  because  there  was  a  surplus  In 
section  23  of  some  204  feet;  that  he  thought 
this  surplus  should  be  divided  between  the 
two  sections.  Among  the  reasons  for  making 
the  second  survey,  the  witness  states:  "An- 
other thing  was  the  palpable  Injustice  of  giv- 
ing one  section  a  surplus,  and  the  other  such  a 
great  deficiency.  •  •  •  My  object  was  to 
make  the  survey  conform,  if  I  could,  to  the 
west  line  of  the  Nolan  place  [respondents' 
land].  •  •  *  Two  theories  were  advanced 
as  a  reason  for  relocating  these  comers: 
One  was  the  theory  of  considering  the 
slongb  the  monument,  and  the  other  was  to 
divide  the  excess  between  adjoining  holders. 
I  don't  know  what  theory  Hurst  advanced 
that  caused  me  to  change  tbose  stakes.  I 
bad  lots  of  theories  myself."  It  Is  evident 
that  the  surveyor,  Ashley,  was  not  looking 
for  the  true  government  lines,  but,  as  he 
says,  his  object  was  to  "prorate  the  surplus." 
Be  desired  to  make  the  survey  conform  to 
a  certain  line,  and  he  did  not  desire  section 
23  to  have  too  much  land.  But  the  rule  as 
to  restoring  lost  comers  by  putting  them 
at  an  equal  distance  between  two  known 
comers  has  no  application  If  the  line  can 
be  retraced  as  It  was  established  In  the  field. 
The  field  notes  should  be  taken,  and  from  the 
courses  and  distances,  natural  monuments, 
or  objects  and  bearing  trees  described  there- 
in, the  surveyor  should  endeavor  to  fix  the 
line  precisely  as  It  Is  called  for  by  the 
field  notes.  He  should  endeavor  to  retrace 
the  steps  of  the  man  who  made  the  original 
survey.  If  by  so  doing  the  line  can  be 
located.  It  mnst  be  done,  and,  when  so  lo- 
cated. It  must  control.  It  la  not  the  busi- 
ness of  the  surveyor  to  speculate  as  to 
whether  one  government  subdivision  is  short, 
and  the  other  long,  In  acres.  He  is  not  au- 
thorized to  correct  what  the  government 
has  done.  The  line  as  surveyed  and  describ- 
ed in  the  field  notes  Is  the  description  by 
which  the  government  sells  its  land.  If  its 
description'  makes  one  section  contain  320 
acres,  and  another  960  acres,  the  parties  must 
take  according  to  the  calls  of  their  patents. 
As  said  in  Kaiser  v-  Dalto,  140  Cal.  172,  73 
Pac.  830:    "The  lines  as  originally  located 


most  govern  In  such  cases.  The  survey  aa 
made  in  the  field,  and  the  lines  as  actually 
run  on  the  surface  of  the  earth  at  the  time 
the  blocks  were  surveyed  and  the  plats  filed, 
must  control.  The  parties  who  own  the  prop- 
erty have  a  right  to  rely  upon  such  lines  and 
monuments."  In  Tog^flwslnl  v.  Morgantl,  84 
Cal.  161,  23  Pac.  1085,  It  is  said  by  this  court, 
speaking  through  the  Chief  Justice:  "The 
rights  of  the  respective  parties,  of  course, 
depend  upon  a  correct  relociitlon  of  the 
Terrlll  line.  •  •  •  The  road  it  crosses 
[speaking  of  the  Von  Schmidt  line]  Is  a  road 
running  north  and  south,  while  the  road  call- 
ed for  in  Terrlll's  field  notes  and  delineated 
on  his  map  runs  nearly  east  and  west. 
•  •  •  We  think  this  call  for  the  course 
surveyed  Is  much  less  certain  and  trust- 
worthy than  the  calls  for  the  entrance  to 
and  exit  from  the  Oafiada,  the  crossing  of 
the  road  east  and  west,  the  entrance  to  the 
Cafiada  Verde,  and  the  distance  of  the  course 
from  the  adobe  houses,  all  of  which  sustain 
the  Mlnto  survey."  It  is  said  in  Harrington 
V.  Boehmer,  184  CaL  189,  66  Pac.  216:  "The 
question  In  all  cases  similar  to  this  Is, 
where  were  the  lines  run  In  the  field  by 
the  government  surveyor?  A  government 
township  lies  Just  where  the  govemYnent 
surveyor  lines  It  out  on  the  face  of  the  earth. 
These  lines  are  to  be  determined  by  the  mon- 
uments In  the  field." 

In  view  of  what  has  been  said,  the  alleged 
errors  as  to  rulings  on  the  admission  or  re- 
jection of  evidence  need  not  be  dlscnssed. 
They  could  not  have  affected  the  result, 
and  hence  are  not  materlaL 

We  advise  that  the  Judgment  and  order  be 
afllrmed. 

We  concur:    OHIPMAN,  0.;  SMITH,  O, 

For  the  reasons  given  In  the  foregoing 
opinion,  the  Judgment  and  order  are  affirmed: 
HBNSHAW.  J.:  McFABLAND,  3.;  LOBI- 
GAN,  J. 

On  Motion  for  Rehearing. 

(Sept  17, 1904.) 

PER  CURIAM.  The  petition  for  a  rehear- 
ing In  the  above-entitled  cause  is  denied. 
The  sentence  in  the  opinion  beginning  "After 
Ashley  had  made  this  first  survey"  is  modi- 
fied to  read  as  follows:  "After  Ashley  had 
made  this  first  survey  for  defendanto,  be 
made  another  survey." 


144  Cal.  410 
PARSONS  ▼.  WEIS.     (L.  A.  1,264.) 
(Supreme  Court  of  California.    Aug.  16,  1904) 

qUIBTINa  TFTLE  —  OOMPLAINO^-SUVrlOIKNCY— 
ICARBIBD  WOMEN— BIGHT  TO  SUE— CODE— 
JUDOUENT  PROOEBS— fiUBSTITnTKD  8EBVXCK— 
OTATUTES— EQUITY  —  BVIUBNCB  —  AOMISSI- 
BIUTT— SUnrOIENCT. 

1.  A  complaint  to  hay«  the  plalntitF  adjudged 
the  owner  of  lands  described  therein,  and  to 
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have  a  judgment  in  favor  of  the  defendant  quiet- 
ing his  title  to  the  lands  declared  void  as  against 
plaintiff,  states  but  a  single  cause  of  action. 

2.  A  complaint  to  quiet  title  to  land  alleged 
to  belong  in  fee  to  a  female  plaintiff  need  not 
allege  whether  plaintift  was  married  or  a  single 
woman,  as  even  a  married  woman  is  entitled 
under  the  Code  to  sue  alone  in  such  case. 

3.  Where  summons  in  a  suit  to  quiet  title 
was  by  publication  as  to  several  defendants, 
the  fact  that  the  ofBdavit  was  sufficient  as  to 
some  of  the  defendants  is  immaterial  on  the 
question  of  its  sufficiency  as  to  other  defend- 
ants. 

4.  Whether  a  judgment  is  void  on  its  face  is 
to  be  determined  by  an  inspection  of  the  judg- 
ment roll. 

5.  A  judgment  rendered  by  the  superior  court 
is  always  presumed  to  be  within  its  jurisdic- 
tion. 

0.  Where  it  affirmatively  appears  on  the  face 
of  the  judgment  record  that  the  court  did  not 
have  jm-isdiction  of  the  defendant,  a  judgment 
of  the  superior  court  is  at  all  times  open  to  ei- 
ther a  direct  or  collateral  attack. 

7.  A  direct  attack  on  a  judgment  is  some  pro- 
ceeding in  the  action  in  which  it  was  rendered, 
either  oy  a  motion  before  the  court  which  ren- 
dered it  or  an  appeal  therefrom. 

8.  An  attempt  to  impeach  a  judgment  by 
matters  dehors  the  record  is  a  collateral  at- 
tack. 

9.  An  attack  on  a  judgment  on  the  ground 
that  it  was  procured  by  fraud  is  a  direct  attack. 

10.  The  fraud  from  which  relief  may  be  given 
does  not  include  a  judgment  regularly  obtained 
on  a  fraudulent  claim  or  by  false  testimony, 
but  is  limited  to  a  fraud  in  procuring  the  judg- 
ment. 

11.  Under  the  direct  provisions  of  Code  Civ. 
Proc.  {  412,  the  court  is  authorized  to  order  the 
service  of  summons  by  publication  where  the 
person  on  whom  service  is  to  be  made  resides 
ont  of  the  state. 

12.  Under  Code  Civ.  Proc  8  412,  authorizing 
summons  by  publication,  the  jurisdiction  of  the 
court  is  brought  into  exercise  by  the  presenta- 
tion of  an  affidavit  stating  the  fact  that  the 
person  on  whom  service  is  to  be  made  resides 
out  of  the  state. 

13.  Under  Code  Civ.  Proc  <  412,  anthorizing 
service  of  summons  by  publication,  where  an 
affidavit  is  made  and  filed  stating  the  fact  that 
the  person  on  whom  service  is  to  be  made  re- 
sides out  of  the  state,  it  is  not  necessary  to  set 
forth  therein  that  such  person  cannot,  after  due 
diligence,  be  found  within  the  state. 

14.  Where  an  affidavit  is  filed  stating  the  fact 
that  the  person  on  whom  service  is  to  be  made 
resides  out  of  the  state,  and  that  the  residence 
of  such  person  is  known,  the  court,  in  addition 
to  directing  a  publication  of  summons,  must, 
under  the  express  provisions  of  Code  Civ.  Proc. 
I  412,  direct  a  copy  of  the  summons  and  com- 
plaint to  be  deposited  in  the  post  office  address- 
ed to  the  i>erson  to  be  served  at  his  place  of  resi- 
dence. 

15.  Under  Code  Civ.  Proc.  §  670,  providing 
that  the  affidavit  for  publication  of  summons 
and  the  order  directing  its  publication  shall 
form  a  part  of  the  judgment  roll,  they  are 
to  be  considered  In  determining  whether  the 
court  obtained  jurisdiction  of  the  person  on 
wliom  service  was  so  made. 

Its.  Where  a  jud^ent  recited  that  plaintitF  In 
an  action  to  set  it  aside  had  been  duly  served 
with  process,  and  the  recital  was  sustained  by 
the  aiBdavits  of  publication  of  the  summons  and 
of  depositing  in  the  post  office  the  copy  of  the 
summons  and  complaint  in  accordance  with  the 
order  of  court,  the  recital  is  a  judicial  deter- 
mination by  the  court  of  the  sumciency  of  the 
service,  and,  though  entitled  to  the  same  pre- 
sumption of  verity  as  its  determination  on  any 
other  issue,  may  be  impeached  by  aome  extrane- 
ous matter. 


17.  The  validity  or  effect  of  a  judgment  being 
a  nutter  of  record,  it  cannot  be  overcome  by 
evidence  of  any  lower  degree. 

18.  Courts  of  equity  will  relieve  a  party  from 
on  nnjust  judgment  against  him  by  another  tri- 
bunal, through  fraud,  or  where,  for  want  of 
service  of  process,  he  has  had  no  opportunity  to 
defend. 

19.  Where  the  remedy  by  motion  before  the 
original  tribunal  has  expired  without  any 
charge  of  laches  or  negligence  on  the  part  of  a 
person  seeking  to  have  a  judgment  set  aside  in 
equity  on  the  ground  of  fraud,  the  remedy  in 
equity  is  not  lost. 

2U.  In  a  suit  to  set  aside  a  judgment  where  the 
record  of  the  judgment  showed  that  the  sum- 
mons therein  had  been  by  publication,  and  that 
it  had  been  directed  to  plaintiff  in  a  certain 
city,  proof  of  tlie  allegation  of  plaintiff's  com- 
plaint that  she  had  never  resided  in  that  dty, 
and  that  she  had  no  notice  of  the  action  or  of 
the  judgment  until  more  than  one  year  after  the 
judgment  was  rendered,  sufficiently  relieved  her 
from  any  charge  of  laches  or  negligence  during 
the  time  within  which  a  motion  could  have  been 
made  in  that  action  to  set  aside  the  judgment. 

21.  In  a  suit  to  quiet  title  and  set  aside  a  for^ 
mer  judgment  alleged  to  have  been  procured  by 
fraud,  in  which  the  title  to  the  real  estate  was 
quieted  in  defendant,  allegations  in  the  com- 
plaint that  the  plaintiff  was  at  all  times  prior 
to  the  commencement  of  the  former  action  the 
owner  in  fee  of  the  lands  in  controversy,  and 
that  the  statements  of  the  defendant  in  his 
complaint  in  the  former  action  that  he  was  the 
owner  of  the  property  were  wholly  false,  and 
were  known  by  him  to  be  false,  were  sufficient 
averments  of  a  meritorious  defense  to  the  far- 
mer action. 

22.  In  a  suit  to  quiet  title  and  set  aside  a  for- 
mer judgment  in  which  the  title  to  the  real 
estate  had  been  quieted  in  defendant,  where 
plaintiff  alleged  that  she  was  at  all  times  iirior 
to  the  commencement  of  the  former  action  the 
owner  in  fee  of  the  lands  in  controversy,  and 
proved  that  she  became  vested  with  the  title 
some  years  prior  to  the  rendition  of  the  judg- 
ment, and  that  she  had  never  sold,  conveyed,  or 
otherwise  disposed  of  it,  the  presumption  that 
she  continued  to  remain  the  owner  supported 
the  allegations  of  her  complaint,  and  of  itself 
imposed  on  defendant  the  burden  of  showing 
that  her  title  had  been  transferred  to  him. 

23.  In  a  suit  to  quiet  title  and  set  aside  a  for- 
mer judgment  in  which  the  title  to  the  real  es- 
tate had  been  quieted  in  defendant,  where  plain- 
tiff alleged  and  proved  ownership  in  fee  prior 
to  the  bringing  of  the  former  action,  the  pre- 
sumption that  she  continued  to  remain  the 
owner  making  it  incumbent  on  defendant  to 
show  that  her  title  had  been  transferred  to 
him,  the  former  judgment  was  not  admissible 
for  that  purpose  after  it  had  been  shown  that 
plaintiff  had  had  no  actual  notice  of  that  ac- 
tion, and  had  made  no  defense  thereto,  or  had 
any  opportunity  to  present  her  defense. 

24  In  a  suit  to  quiet  title  and  set  aside  a 
Judgment  in  which  the  title  to  the  real  estate 
had  been  quieted  in  defendant  in  a  former  ac- 
tion, it  is  essential,  in  order  to  authorize  a  court 
of  equity  to  grant  relief,  for  plaintiff  not  only 
to  allege  and  prove  that  she  had  a  meritorious 
defense  to  the  former  action,  but  also  that  the 
former  judgment  was  fraudulently  obtRined. 

25.  In  a  suit  to  quiet  title  and  set  aside  a  for- 
mer judgment,  in  which  the  title  to  the  real  es- 
tate had  been  quieted  in  defendant,  plaintiff  al- 
leged that  at  the  time  of  the  commencement  and 
prosecution  of  the  former  action  defendant  knew 
that  the  averments  of  his  complaint  therein 
that  he  was  the  owner  of  the  land,  and  that  the 
plaintiff  had  no  interest  therein,  were  false. 
Her  proof  showed  that  defendant's  averments  in 
the  former  action  were  in  fact  false,  and  she 
made  reasonable  efforts  to  show  that  defendant 
had  no  plausible  grounds  for  making  the  false 
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nTerments,  to  whicb  efforts  defendant  saccesa- 
fuUy  objected.  Held,  that  the  court  was  war- 
ranted in  finding  that  the  false  statements  were 
willfully  false,  it  appearing  that  defendant  had 
the  ability  to  show  the  fact  as  to  whether  they 
wore  willfully  made,  bat  simply  stood  mute. 

Department  2.  Appeal  from  Superior 
Court,  San  Diego  County;  E.  S.  Torrance, 
Judge. 

Suit  by  Susan  H.  Parsons  against  H.  K. 
Weis  to  quiet  title  and  set  aside  a  Judgment. 
From  a  Judgment  for  plaiutiff  and  an  order 
denying  a  motion  for  a  new  trial,  defendant 
appeals.    Affirmed. 

Steams  &  Sweet,  for  appellant.  Hendriclt 
&  Wright,  for  respondent. 

PER  CURIAM.  In  February,  1895,  H.  F. 
Weis,  the  appellant  herein,  commenced  an 
action  against  the  plaintilF  and  31  others  in 
the  superior  court  of  the  county  of  San 
Diego  to  obtain  a  Judgment  quieting  his 
title  as  against  them  to  certain  lands  In  that 
county,  and  declaring  that  the  defendants 
had  no  estate  or  interest  therein.  Service 
of  the  summons  upon  the  defendants  was 
made  under  an  order  for  Its  publication,  and 
for  the  purpose  of  obtaining  such  order  an 
afSdavit  by  Sylvester  Kipp,  tbe  attorney  for 
Weis,  was, presented  to  tlie  court.  In  which 
lie  stated  that  the  plaintiff  herein  resided  at 
Chicago,  111.;  that  he  did  not  Icnow  the  resi- 
dence of  many  of  the  other  defendants  (nam- 
ing them);  that  he  had  made  diligent  search 
and  inquiry  for  each  of  them,  and  that  they. 
Including  the  plaintiff  herein,  "cannot  be 
found  within  the  state  of  California."  The 
court  thereupon  made  an  order  for  the  pub- 
lication of  the  summons  in  the  San  Diego 
Weekly  Union,  and  directed  that  a  copy  of 
the  summons  and  complaint  be  deposited  in 
the  post  office  at  San  Diego,  addressed  to  the 
plaintiff  herein  at  Chicago,  111.  After  the 
expiration  of  the  time  for  which  the  publi- 
cation was  ordered,  an  affidavit  of  the  due 
publication  of  the  summons,  and  also  an 
affidavit  of  the  deposit  In  the  post  office  at 
San  Diego  of  a  copy  of  the  summons  and 
complaint  "directed  to  Susan  H.  Parsons, 
Chicago,  Illinois,"  was  Bled,  and  the  default 
of  the  defendants  entered,  and  on  June  15, 
1805,  Judgment  was  entered  in  favor  of  Weis 
as  prayed  by  him. 

The  present  action  was  brought  by  the 
plaintiff  to  have  it  adjudged  that  she  is 
the  owner  of  the  lands  described  in  the  com- 
plaint herein — the  same  being  a  portion  of 
those  included  in  said  Judgment — and  that 
the  defendant  Weis  has  no  estate  or  Interest 
therein,  and  that  the  said  Judgment  in  his 
favor  be  declared  void  ns  against  her.  In 
support  of  her  claim  that  the  Judgment  is 
void,  she  alleges  In  her  complaint  that  the 
affidavit  of  Kipp  for  an  order  for  the  pub- 
lication of  the  summons  was  not  true;  that 
she  never  resided  at  Chicago;  that  at  that 
time  and  ever  since  she  has  lived  In  the  city 
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of  Des  Plaines,  In  the  state  of  Illinois;  that 
she  bad  never  seen  a  copy  of  the  San  Diego 
Weeltly  Union,  or  bad  any  notice  of  the 
commencement  of  the  action,  or  of  its  pen- 
dency, or  any  notice  that  the  Judgment  there- 
in bad  been  given  until  December,  1898. 
She  also  alleged  that  she  had  at  all  times 
since  June  5,  1888,  been  the  owner  in  fee 
simple  of  the  lands  described  in  her  com- 
plaint, and  that  the  allegations  of  Weis  in 
his  action  against  her  to  the  effect  that  she 
was  not  such  owner,  and  also  his  allegation 
that  he  was  the  owner  and  entitled  to  the 
possession,  were  wholly  false,  and  were 
known  by  him  to  be  false.  At  the  trial  the 
court  found  that  all  the  allegations  of  the 
plalntlfTs  complaint  were  true,  and  rendered 
Judgment  declaring  her  to  be  the  owner  in 
fee  of  the  lands  described  in  her  complaint, 
and  that  the  Judgment  of  189-3  in  favor  of 
Weis,  declaring  that  she  had  no  interest 
therein,  and  that  he  was  the  owner  of  said 
lands,  is  void,  and  perpetually  enjoining  him 
from  asserting  any  right  or  interest  in  said 
property  by  virtue  of  said  Judgment.  From 
tills  Judgment  and  an  order  denying  a  new 
trial  Weis  has  appealed. 

The  complaint  states  only  a  single  cause 
of  action,  viz.,  to  quiet  the  plaintiff's  title, 
as  against  the  defendant,  to  the  land  therein 
described,  and,  as  incidental  thereto,  for  the 
purpose  of  making  the  Judgment  more  ef- 
fective, to  have  the  instrument  under  which 
the  defendant  asserts  title  declared  void. 
It  was  not  necessary  to  allege  whether  the 
plaintiff  was  married  or  a  single  woman. 
The  complaint  alleges  that  she  is  the  owner 
in  fee  of  the  land,  and,  wbetho'  she  is  mar- 
ried or  single,  she  is  authorized  by  the  Code 
to  sue  alone  with  reference  thereto. 

The  plaintiff  is  not  interested  in  the  valid- 
ity of  the  Judgment  obtained  by  Weis  in 
1895  against  any  of  the  defendants  except 
herself.  As  it  was  stated  in  the  affidavit 
for  the  publication  of  the  summons  that  she 
was  a  nonresident  of  this  state,  and  her  resi- 
dence was  at  Chicago,  the  sufficiency  of  the 
showing  for  a  service  of  the  summons  upon 
the  other  defendants  by  publication  is  Im- 
material. 

Whether  a  Judgment  is  void  upon  its  face 
is  to  be  determined  by  an  inspection  of  the 
Judgment  roll.  A  Judgment  rendered  by  the 
superior  court  is  always  presumed  to  have 
been  within  its  Jurisdiction  (In  re  Elchhoff's 
Estate.  101  Cal.  600,  36  Pac.  11);  but  if  it 
affirmatively  appears  upon  tlie  face  of  the 
Judgment  record  that  the  court  did  not  have 
jurisdiction  of  the  defendant,  its  Judgment 
is  at  all  times  open  to  either  a  direct  or  A 
collateral  attack.  When  we  speak  of  a  direct 
attack  upon  the  Judgment,  we  usually  refer 
to  some  proceeding  In  the  action  in  which  It 
was  rendered,  either  by  a  motion  before  the 
court  which  rendered  it,  or  an  appeal  there- 
from; whereas,  an  attempt  to  Impeach  the 
Judgment  by  matters  dehors  the  record  is  p. 


Digitized  by 


Google 


101« 


77  PACIFIC  BBPOBTHB. 


(OtL 


GoUateial  attack.  See,  also,  Elchhofl  v.  Each- 
hoff,  107  Gal.  42.  40  Fac.  24.  48  Am.  8t. 
Rep.  110.  An  attack  upon  a  Judgment  on 
the  gronnd  that  It  was  procured  by  fraud  Is 
a  direct  attack,  since  the  establishment  of 
the  fraud  shows  that  no  judgment  has  been 
rendered.  The  fraud,  howcTer,  from  which 
said  relief  may  be  given,  does  not  Include  a 
Judgment  regularly  obtained  upon  a  fraudu- 
lent claim  or  by  false  testimony,  but  It  Is 
limited  to  a  fraud  In  procuring  the  Judg- 
ment Pico  T.  Oohn,  91  Cal.  129,  25  Faa 
970,  27  Pac.  537,  13  U  B.  A.  336,  25  Am.  St 
Rep.  169. 

Under  section  412,  Code  CIt.  Proa,  the 
court  is  authorized  to  order  that  the  service 
of  the  summons  may  be  made  by  publication 
"where  the  person  upon  whom  service  is  to 
be  made  resides  out  of  the  state."  The 
Jurisdiction  of  the  court  to  order  the  service 
of  the  summons  by  publication  is  brought 
into  exercise  by  the  presentation  of  an  affi- 
davit stating  this  fact  If  this  fact  Is  shown 
by  the  affidavit.  It  is  not  necessary  to  set 
forth  therein  that  such  person  cannot,  after 
due  diligence,  be  found  within  the  state. 
Anderson  v.  OofT,  72  Cal.  66,  13  Fac.  73,  1 
Am.  St  Rep.  34;  Furnish  t.  Mullan,  76  CaL 
646,  18  Fac.  854;  Dunlap  T.  Steere,  02  Cal. 
344,  28  Pac.  663,  16  L.  R.  A.  861,  27  Am.  St 
Rep.  143.  If,  In  addition  to  this  fact,  It  la 
shown  by  affidavit  that  the  residence  of  the 
defendant  is  known,  the  court.  In  addition 
to  directing  a  publication  of  the  summons, 
must  direct  a  copy  at  the  summons  and  com- 
plaint to  be  deposited  in  the  post  office, 
"directed  to  the  person  to  be  served  at  bla 
place  of  residence."  Unless  it  appear  that  it 
was  so  directed,  the  record  will  fail  to  show 
a  compliance  with  the  order,  and  the  proof 
of  service  will  be  incomplete. 

At  the  time  that  the  Judgment  of  1895  was 
rendered,  the  statute  (Code  Civ.  Proc.  S  670) 
provided  that  the  affidavit  for  publication 
of  summons  and  the  order  directing  Its  pub- 
lication should  form  a  part  of  the  judgment 
roll,  and  these  documents  are  therefore  to 
be  conrfdered  in  determining  whether  the 
court  obtained  jurisdiction  of  the  plalntifl 
herein.  It  is  recited  In  said  judgment  that 
the  plaintiff  had  been  duly  served  with  pro- 
cess, and  this  recital  was  sustained  by  the 
affidavits  of  publication  of  the  summons  and 
of  depositing  In  the  post  office  the  copy  of 
the  summons  and  complaint  in  accordance 
with  the  order  of  the  court  This  recital 
was  a  judicial  determination  by  the  court 
of  the  sufficiency  of  the  service,  and  is  en- 
titled to  the  same  presumption  of  verity  as 
its  determination  upon  any  other  issue. 
Thompson  v.  McCorkle,  136  Ind.  484,  34  N. 
B.  813,  36  N.  B.  211,  43  Am.  St  Rep.  334; 
In  re  ElchhofT,  101  Cal.  600,  36  Fac.  11. 
i;pon  the  face  of  the  judgment  record  it 
therefore  appears  that  the  court  had  obtain- 
ed jurisdiction  of  tbe  plaintiff  herein  for  the 
purpose  of  determining  the  claim  of  Weis 
against  her,  and  this  Judgment  against  her 


must  stand  unlen  It  can  be  Impeached  tfj 
some  extraneous  matter.  Being  a  matter  of 
record.  Its  validity  or  effect  cannot  be  over- 
come by  evidence  of  any  lower  degree.  Tbe 
plalntifl  has  therefore  Invoked  tbe  aid  of 
equity,  setting  forth  in  her  complaint  and 
establishing  at  the  trial  that  the  affidavit  for 
the  order  of  publication  of  the  summons  was 
not  true  in  fact,  and  contends  that,  as  tbe 
authority  for  any  constructive  service  of  tbe 
summons  depends  upon  the  sufficiency  of 
this  affidavit  as  soon  as  it  was  shown  tliat 
the  affidavit  was  Insufficient  the  authority 
for  the  service  disappeared,  and  the  court  Is 
shown  to  have  had  no  Jurisdiction  to  bear 
the  complaint  or  render  the  judgment 

Courts  of  equity  will  relieve  a  party  from 
an  unjust  judgment  entered  against  him  by 
another  tribunal  through  fraud,  or  when, 
without  service  of  process,  either  actual  or 
constructive,  no  opportunity  has  been  given 
him  to  be  heard  in  his  defense.  Freeman  on 
Judgments,  S  495;  Elchhoff  v.  Eichhoff,  107 
Cal.  42,  40  Fac.  24,  48  Am.  St  Rep.  110.  Tbe 
cases  cited  on  tbe  part  of  the  respondent 
(Martin  t.  Pond  [C.  C]  30  Fed.  15;  Huntar 
T.  Ruff,  47  S.  C.  625,  25  S.  B.  65,  58  Am.  St 
Rep.  907;  Weber  t.  Weltiing,  18  N.  J.  Bki- 
441)  to  the  effect  that  a  Judgment  obtained  by 
publication  of  the  summons  is  conclusive, 
notwithstanding  the  summons  was  directed 
to  the  defendant  at  a  place  at  which  be  did 
not  reside,  were  cases  of  collateral  attack  up- 
on the  judgment,  and  therefore  are  not  ap- 
plicable here.  Equity  will  not,  however,  set 
aside  the  judgment  merely  upon  the  ground 
of  some  Irregularity  or  defect  in  the  service 
of  process  upon  the  defendant,  unless  there 
is  also  presented  some  equitable  ground  for 
relief.  Connely  v.  Rue,  148  111.  217,  35  N. 
E.  824.  See,  also,  In  re  James'  Estate,  99  CaL 
374.  33  Fac.  1122,  37  Am.  St  Rep.  60.  It 
may  be  conceded  that  the  determination  of 
the  court  that  the  plaintiff  had  been  duly 
served  with  the  summons  in  the  action  of 
Weis  was  erroneous,  but  In  the  absence  of 
any  charge  of  fraud,  or  other  equitable 
ground  for  relief,  a  court  of  equity  would 
not,  for  that  reason  alone,  be  authorized  to 
annul  the  Judgment  entered  thereon  against 
her.  Herbert  v.  Herbert  49  N.  J.  Eq.  70. 
565,  22  AtL  789,  25  AU.  366.  Neither  wUI  a 
complaint  be  entertained  In  equity  so  long 
as  there  is  a  remedy  by  motion  before  tbe 
original  trlbimal;  but  the  party  may  however 
be  entitled  to  equitable  relief  If  the  time  for 
making  such  motion  has  expired  without  any 
charge  of  laches  or  negligence  on  his  part 
Brackett  v.  Banegas,  116  Cal.  278,  48  Fac.  90, 
58  Am.  St  Rep.  164.  The  record  of  the  for- 
mer judgment  showing  that  the  summons 
therein  had  been  directed  to  the  plaintiff  in 
Chicago,  and  her  averment  herein  that  she 
had  never  resided  in  that  city,  and  that  she 
had  no  notice  of  the  action  or  of  tbe  Judg- 
ment until  December,  1898 — more  than  one 
year  after  the  Judgiueut  was  entered — suffi- 
ciently relieved  her  from  any  charge  of  lach- 
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es  or  n^ligence  durlogr  tlie  time  wltbin  wliicli 
a  motion  could  have  been  made  In  fbat  action 
to  set  aside  the  Judgment 

A  party  who  would  Invoke  the  aid  of  e<ial- 
ty  for  relief  from  a  Judgment  must  not  only 
set  forth  the  matters  wherein  the  Judgment 
Is  unjust  or  was  fraudulently  obtained,  but' 
be  must  also  allege  that  he  has  a  meritorious 
defense  to  the  action.  Oqulty  will  not  Inter- 
fere to  annul  a  Judgment  or  restrain  its  en- 
forcement If  It  la  a  correct  and  Just  determi- 
nation of  the  rights  of  the  parties  thereto. 
In  Gregory  v.  Ford,  14  Cal.  138,  73  Am. 
Dec.  639,  the  defendant  In  the  former  Judg- 
ment bad  not  been  served  with  process,  but 
the  court  refused  to  enjoin  its  execution  np- 
on  the  ground  that  he  did  not  allege  that  be 
had  a  defense  to  the  action.  See,  also,  CoI> 
11ns  V.  Scott,  100  Cal.  452,  34  Pac.  1085;  BS- 
dred  v.  White,  102  CaL  600.  36  Pac.  944.  The 
pleader  evidently  had  this  rule  in  view  in  pre- 
paring the  complaint  In  the  present  case,  for 
it  iB  alleged  therein  that  the  plaintiff  was 
at  all  times  prior  to  the  commencement  of 
the  action  the  owner  in  fee  of  the  lands  de- 
scribed therein;  that  the  allegations  of  the 
defendant  In  his  complaint  in  the  former  ac- 
tion that  he  was  the  owner  of  said  property 
were  wholly  false,  and  were  known  by  him 
to  be  false.  These  allegations  were  suffi- 
cient averments  of  a  meritodoas  defense  to 
the  action  of  Wels,  and,  though  denied  by 
him,  yet,  if  fonnd  by  the  court  to  be  true, 
woidd  show  an  equity  entitling  the  plaintiff 
to  a  decree  declaring  the  former  Judgment  to 
be  void.  In  support  thereof  it  was  shown 
at  the  trial  that  on  June  6,  1888,  the  plaintiCT 
became  vested  with  the  title  to  the  land  de- 
scribed in  her  complaint;  and  that  she  had 
neversold  or  conveyed  or  otherwise  disposed 
of  it  The  presumption  that  she  continued  to 
remain  the  owner  supported  the  allegation  of 
ownership  in  her  complaint,  and,  in  the  ab- 
sence of  any  other  evidence,  Imposed  open 
WelB  the  necessity  of  controverting  this  evi- 
dence, or  showing  that  her  title  had  been 
transferred  to  him.  The  Judgment  of  1895 
was  not  available  for  this  purpose  after  It 
Itad  been  shown  that  the  plaintiff  had  had  no 
actnal  notice  of  that  action,  and  had  made  no 
defense  thereto,  or  had  any  opportunity  to 
present  her  defense.  Dunlap  v.  Steere,  92 
Cal.  344,  28  Pac.  563, 16  L.  R.  A.  361,  27  Am. 
St  Kep.  143;  Elchhoff  v.  BlchhofT,  107  CaU 
42,  40  Pac.  24,  48  Am.  St  Rep.  110;  Irvine  v. 
lieyh,  102  Mo.  200,  14  S.  W.  715,  16  8.  W.  10. 
It  was  not  sufficient;  however,  for  the  plain- 
tiff merely  to  show  that  Wels  had  no  right 
or  interest  in  the  land  at  the  time  be  com- 
menced his  action.  It  was  also  essential,  in 
order  to  authorize  a  court  of  equity  to  grant 
her  relief  from  the  Judgment  to  also  allege 
and  establish  at  the  trial  that  the  Judgment 
was  fraudulently  obtained.  The  rule  upon 
this  point  Is  well  stated  in  Irvine  v.  Leyh, 
supra,  and  quoted  with  approval  by  this, 
court  in  Dunlap  v.  Steere,  92  Cal.  344,  28 
Pac.  563,  16  L.  R.  A.  361,  27  Am.  St  Rep. 


143,  as  follows:  "Fo  entitle  the  plaintiffs  to 
the  relief  which  they  asked  and  procured  In 
this  case,  it  Is  not  enough  for  them  to  simply 
show  that  Leyh  had  no  valid  cause  of  action 
against  them.  They  must,  at  least,  show  that 
the  claim  was  founded  upon  or  conceived  In 
fraud,  and  that  the  machinery  of  the  law 
was  resorted  to  for  the  purpose  of  enforcing 
what  was  known  to  be  a  fraudulent  de- 
mand." The  allegations  In  a  complaint  may 
be  erroneous  as  matter  of  law,  or  they  may 
be  untrue  In  point  of  fact,  and  yet  be  made 
In  good  faith,  and  In  the  belief  that  they  are 
true;  but  if  they  are  made  with  the  knowl- 
edge on  the  part  of  the  party  making  them 
that  they  are  false,  a  Judgment  rendered 
thereon  Is  fraudulently  obtained,  and  should 
be  set  aside  and  annulled.  For  a  plaintiff  to 
present  to  a  court  a  complaint  whose  aver- 
ments he  knows  to  be  false,  and  to  obtain 
from  the  court  a  Judgment  thereon,  in  the 
absence  of  the  defendant,  and  without  any 
knowledge  on  his  part  of  the  pendency  or  ^• 
Istence  of  the  action,  or  opportunity  to  con- 
trovert the  allegations  of  the  complaint,  or 
present  any  defense  thereto.  Is  a  fraud  upon 
the  court  In  procuring  the  Judgment  and  the 
party  against  whom  such  fraudulent  Judg- 
ment Is  obtained  is  entitled  to  relief  In  equl- 
^.  Such  a  Judgment  Is  not  within  the  rule 
declared  In  Pico  v.  Cohn,  91  Cal.  129,  25  Pac. 
970,  27  Pac.  537,  13  L.  R.  A.  336,  25  Am.  St 
Rep.  159,  and  in  similar  cases,  where  relief 
is  sought  from  a  Judgment  charged  to  have 
been  obtained  by  false  testimony  upon  a  con- 
troverted Issue,  and  where  the  parties  have 
had  an  opportunity  to  meet  and  overcome 
such  testimony.  To  knowingly  present  to  a 
court  a  false  petition  and  have  It  acted  upon 
without  the  knowledge  of  the  adverse  party. 
Is  a  fraud  upon  the  court  Aldrlch  v.  Barton, 
138  Cal.  220,  71  Pac.  169.  94  Am.  St  Rep.  43. 
See,  also,  Sohler  v.  Sohler,  135  Cal.  323,  67 
Pac.  282,  87  Am.  St  Rep.  98;  Sllva  v.  Santos, 
138  Cal.  536,  71  Pac.  703.  The  extrinsic 
fraud  for  which  a  Judgment  may  be  set  aside 
is  defined  by  Lord  Calms  in  Patch  v.  Ward, 
Law  Rep.  3  Cb.  App.  207,  to  be  "actual  fraud, 
such  that  there  is  on  the  part  of  the  person 
chargeable  with  it  the  mains  animus,  the 
mala  mens  putting  itself  in  motion  and  act- 
ing in  order  to  take  an  undue  advantage  of 
some  other  person  for  the  purpose  of  actual- 
ly and  knowingly  defrauding  him."  To  meet 
this  reqiilrement  the  plaintiff  has  alleged  that 
the  averments  of  Wels  In  the  former  action 
were  not  only  false,  but  that  he  knew  that 
they  were  false,  and  the  court  has  found  that 
tbese  charges  were  true.  These  allegations, 
taken  in  connection  with  her  ignorance  of  the 
existence  of  his  action  against  her,  and  the 
circumstances  by  reason  of  which  she  had 
failed  to  receive  any  notice  thereof,  were  suf- 
ficient if  established  by  proof,  to  Justify  the 
court  in  setting  aside  the  Judgment  upon  the 
grounds  that  It  had  been  fraudulently  ob- 
tained. 
The  only  additional  question  to  be  consld- 
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ered  Is  whether  the  evidence  supiMrts  the 
finding  that  the  appellant  at  the  time  of  the 
commencement  and  prosecution  of  the  for- 
mer action,  knew  that  the  averments  of  bis 
complaint  that  he  was  the  owner  of  the  land 
and  that  the  present  plaintiff  had  no  interest 
therein,  etc^  were  false.  We  think  that  the 
evidence  to  support  that  finding  was  suffi- 
cient. Whether  or  not  the  appellant  knew  of 
the  falsity  of  the  averments  In  question  was 
a  matter  peculiarly  within  his  knowledge, 
and  respondent  could  not  well  be  expected  to 
produce  evidence  directly  showing  the  condi- 
tion of  his  mind  on  that  subject.  Greenleaf 
lays  down  the  rule  that,  "where  the  subject- 
matter  of  a  negative  averment  lies  peculiar* 
ly  within  the  knowledge  of  the  other  party, 
the  averment  is  taken  as  true,  unless  dis- 
proved by  that  party."  1  Greenl.  Ev.  8  79. 
And  while  this  statement  of  the  rule  may 
perhaps  be  too  broad,  still  it  is  beyond  doubt 
the  rule  that  in  such  case  very  slight  evi- 
dence is  sufficient  In  Russell  v.  McDowell, 
83  Cal.  81,  23  Pac.  187.  this  court  said:  "The 
doctrine  is  well  established  that  slight  proof 
makes  out  a  prima  facie  case  when  a  nega- 
tive is  to  be  proved.  In  all  such  cases  rebut- 
tal Is  comparatively  easy,  and  is  consequent- 
ly of  imperative  obligation."  Leaving  out  of 
view  the  untrue  affidavit  that  the  respondent 
resided  In  Chicago,  there  was  sufficient  evi- 
dence to  warrant  the  court  in  finding  that  ap- 
pellant knew  of  the  falsity  of  his  averments 
of  his  title  and  the  want  of  any  title  In  re- 
spondent. In  the  first  place,  the  actual  falsi- 
ty of  these  averments  was  clearly  shown, 
and  appellant  introduced  no  evidence,  and 
made  no  effort  whatever,  to  show  that  he  did 
not  know  of  such  falsity.  The  situation 
was  therefore  one  to  which  we  think  should 
be  applied  the  rule  stated  in  Robins  v.  Hope, 
S7  Cal.  495,  that  a  person  Is  "presumed  to 
know  the  state  of  his  own  title  to  real  prop- 
erty." Moreover,  the  respondent  herself  en- 
deavored to  get  before  the  trial  court  the 
want  of  any  reasonable  or  plausible  pretense 
for  the  said  averments  in  the  complaint  in 
the  former  action,  but  appellant  frustrated 
her  efforts  in  that  respect  while  offering 
nothing  himself  on  the  subject  She  alleged 
In  her  complaint  that  the  only  claim  of  title 
which  appellant  pretended  to  have  to  the 
premises  In  contest  at  the  time  of  the  said 
false  averments  was  founded  on  two  certain 
tax  deeds,  which  were  Invalid  and  of  no  legal 
consequence;  but  appellant  moved  to  strike 
out  of  her  complaint  the  allegations  as  to 
said  tax  deeds,  and  succeeded  Is  having  them 
stricken  out  by  the  court.  Respondent  also 
procured  an  order  from  the  court  und'er  sec- 
tion 1000,  Code  Civ.  Proc,  that  appellant  and 
his  attorneys  give  her  an  inspection  and  copy 
of  the  instrimients  upon  which  appellant  re- 
lied at  the  time  of  the  trial  of  the  first  case, 
and  served  such  order  on  his  attorneys.  In 
response  to  this  order  one  of  appellant's  at- 
torneys handed  to  respondent's  attorney  sev- 
eral packages  of  papers,  but  said  that  be  did 


not  give  them  as  containing  any  evidence  or 
muniment  of  title  upon  which  appellant  bad 
relied  at  the  time  of  the  trial  of  the  former 
action;  that  he  (appellant's  attorney)  knew 
nothing  about  that  and  had  never  inquired 
of  appellant  upon  what  papers  he  had  relied 
for  his  title;  that  appellant  had  never  told 
blm,  and  that  he  (appellant's  attorney)  had 
not  been  his  attorney  at  the  time  of  the  for- 
mer trial,  and  did  not  know  anything  about 
It  Among  the  two  papers  thus  delivered 
were  the  two  tax  deeds,  wliich  respondent 
offered  in  evidence;  but  upon  objection  of 
appellant  that  It  did  not  appear  that  appel- 
lant had  relied  on  the  said  deeds  they  were 
ruled  out  It  appears,  therefore,  that  re- 
spondent proved  that  the  said  averments 
were,  in  fact  false;  that  she  made  reason- 
able efforts  to  show  that  appellant  bad  no 
plausible  grounds  for  said  false  averments 
to  which  efforts  appellant  objected;  and 
that  appellant  having  the  ability  to  show 
whether  or  not  the  averments  were  wHlfally 
false,  simply  stood  mute.  Considering  these 
things,  the  court  was  warranted  in  flndluj; 
that  the  false  averments  were  willfully  false. 
The  judgment  and  order  appealed  fiom  arc 
affirmed. 


U4  Cal.  4« 
BANK  OF  WOODLAND   v.  PIERCE,   City 
Treasurer  and  Tax  Collector.     (Sac 

(Supreme  Court  of  California.    Aug.  17,  1901.) 

TAXA.TION— MOBTOAOE     ON     PBB80ItAI,TT— COH- 
STBDCTION  OF  CONSTrrOTIOH. 

1.  Const,  art  13,  {  4,  providing  that  a  mort- 
gage, deed  of  trust  contract,  or  other  obligation 
by  which  a  debt  is  secured  shall,  for  the  par- 
poaes  of  assessment  and  taxation,  be  deemed 
and  treated  as  an  interest  in  the  property  af- 
fected thereby,  and  the  value  of  such  security 
shall  be  taxed  to  the  owner  thereof  where  the 
property  affected  thereby  is  situate,  applies  only 
to  liens  on  real  estate. 

Department  2.  Appeal  from  Superior 
Court  Yolo  County;  John  O.  Gray,  Judge. 

Injunction  suit  by  the  Bank  of  Woodland 
against  Tj.  R.  Pierce,  city  treasurer  and  tax 
collector  of  the  dty  of  Woodland.  Judg- 
ment for  plaintiff.  Defendant  appeala  Ee- 
versed. 

Arthur  C.  Huston  and  Charles  W.  Pickard, 
for  appellant  N.  W.  Hawkins,  for  respond- 
ent 

HENSHAW,  J.  The  city  of  Woodland  as- 
sessed tlie  Bank  of  Woodland,  the  form  of 
the  assessment  being  as  follows:  "Solvent 
credits,  money  loaned  on  wheat  $65,000." 
The  Bank  of  Woodland  contested  the  assess- 
ment and  brought  Injunction  to  restrain  the 
collection  of  the  taxes.  It  prevailed  in  the 
trial  court,  and  the  defendant  treasurer  and 
tax  collector  of  the  city  appeals. 

PlaintUTs  contention  tn  the  trial  court  was 

'Reliearinc  denied  September  16.  UOl. 
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based  upon  article  13,  {  4,  of  the  Gonatlta- 
tlon,  as  follows:  "A  mortgage,  deed  of  trust, 
contract  or  other  obligation  by  whicli  a  debt 
Is  secured,  shall,  for  the  purposes  of  assess- 
ment and  taxation,  be  deemed  and  treated 
as  an  interest  In  the  property  afCected  there- 
by. Elzcept  as  to  railroad  and  other  quasi- 
public  corporations,  In  case  of  debts  so  se- 
cured, the  yalue  of  the  property  affected  by 
such  mortgage,  deed  of  trust,  contract,  or 
obligation,  less  the  value  of  such  security, 
shall  be  assessed  and  taxed  to  the  owner  of 
the  property,  and  the  value  of  such  security 
shall  be  assessed  and  taxed  to  the  owner 
thereof  in  the  county,  dty,  or  district  in 
'Which  the  property  afTected  thereby  is  sit- 
uate. The  taxes  so  levied  shall  be  a  lien 
upon  the  property  and  security,  and  may  be 
paid  by  either  party  to  such  security;  if 
paid  by  the  owner  of  the  security,  the  tax 
80  levied  upon  the  property  affected  thereby 
shall  become  a  part  of  the  debt  so  secured; 
if  the  owner  of  the  property  shall  pay  the 
tax  so  levied  on  such  security,  it  sliall  con- 
stitute a  payment  thereon,  and  to  the  extent 
of  snch  payment  a  full  discharge  thereof; 
provided,  that  if  any  such  security  or  in- 
debtedness shall  be  paid  by  any  such  debtor 
or  debtors,  after  assessment  and  before  the 
tax  levy,  the  amount  of  such  levy  may  like- 
wise be  retained  by  such  debtor  or  debtors, 
and  shall  be  computed  according  to  the  tax 
levy  for  the  preceding  year."  The  wheat 
Tipon  which  the  major  part  of  the  money 
bad  been  loaned  by  the  bank  was  actually 
situated  in  the  county  of  Contra  Costa,  and 
had  there  been  assessed  for  its  full  value. 
Plaintiff  contended,  under  the  language  of 
the  constitutional  provision,  that,  as  the  mon- 
eys had  been  loaned  upon  the  security  of 
the  warehouse  receipts,  the  transaction  con- 
stituted a  "contract  or  other  obligation  by 
which  a  debt  is  secured,"  and  that  such  con- 
tract or  obligation  must  be  deemed  an  in- 
terest in  the  property  affected  thereby.  The 
rest  of  the  argument  then  follows  naturally 
and  irresistibly.  The  value  of  such  "se- 
curity" cannot  be  assessed  either  In  the  city 
of  Woodland  or  in  the  county  of  Yolo,  but 
can  be  assessed  only  In  the  county  of  Contra 
Oosta,  in  which  the  wheat,  "the  property  af- 
fected thereby,"  Is  situate.  So  not  only  the 
assessment  by  the  city  of  Woodland  could 
not  be  upheld,  but  additionally,  as  the  wheat 
had  been  taxed  for  its  full  valne,  to  coun- 
tenance the  assessment  here  attempted  to 
be  made  would  be  double  taxation. 

The  strain  of  this  case,  therefore,  comes 
upon  the  construction  to  be  given  to  the 
first  sentence  of  article  13,  §  4,  above  quoted. 
It  may  be  conceded  that  in  its  language  it  is 
broad  enough  to  include  all  contracts  of  lien, 
hypothecation,  pledge,  chattel  mortgage,  and 
the  like  affecting  personal  property;  but 
was  such  the  intention  of  the  framers  of  the 
Constitution  and  of  the  people  in  adopting 
It?  We  think  not.  Reference  to  the  consti- 
tutional debates  will  show  that  no  word  of 


discussion  was  ever  addressed  to  the  subject 
of  personal  property.  Ail  of  the  arguments 
dealt  exclusively  with  the  effect  of  the  pio- 
yision  upon  the  "landowner"  and  the  "mon- 
ey lender."  The  purpose  of  the  provision,  as 
repeatedly  stated,  was  to  relieve  the  owner 
of  "mortgaged  land"  or  "mortgaged  farm" 
from  paying  all  the  taxes,  and  at  the  same 
time  to  arouse  an  interest  in  the  hitherto 
untaxed  "money  lending  class"  by  making 
them  pay  the  taxes  upon  their  mortgage 
security.  By  the  constitutional  debates  it  is 
established  that  "mortgage,"  as  used  there- 
in, had  reference  to  mortgages  upon  realty 
alone;  an  employment  of  the  word  counte- 
nanced even  in  legal  usage,  where  "mort- 
gage" is  generally  employed  and  meant  to 
apply  to  the  creation  of  liens  upon  real  es- 
tate, while  like  liens  upon  personalty  are 
designated  "chattel  mortgages."  The  use  of 
the  phrase  "deed  of  trust"  following  had 
undoubted  reference  to  those  deeds  of  trust 
in  common  use  in  this  state  which  answer 
the  purpose  and  have  many  of  the  attributes 
of  a  strict  mortgage  upon  realty.  Under  the 
maxim  of  nosdtur  a  sociis  it  would  thus 
appear  that  the  remaining  terms  "contract  or 
other  obligation"  were  inserted  to  cover  any 
and  all  possible  contracts  of  lien  upon  realty 
which  the  ingenuity  of  lawyers  might  at- 
tempt to  devise  to  evade  the  constltutionBl 
requirement,  and  the  belief  that  such  is 
the  real  meaning  of  the  section  is  strength- 
ened when  consideration  is  paid  to  its  subse- 
quent provisions,  notably  that  requiring  that 
the  valne  of  the  security  shall  be  assessed 
and  taxed  to  the  owner  thereof  in  the  county, 
city,  or  district  in  which  the  property  af- 
fected thereby  is  situate.  This,  as  to  real 
property,  is  both  an  understandable  and 
feasible  scheme.  Liens  tipon  real  property, 
to  be  effective,  must  be  recorded  in  the 
county  in  which  the  property  is  situated. 
It  is  therefore  quite  practicable  for  the  as- 
sessor. In  making  up  bis  rolls,  to  determine 
from  an  inspection  of  the  books  of  record 
in  the  recorder's  office  what  deductions  In 
favor  of  the  owner  are  to  be  made  from  the 
assessed  valne,  and  what  assessments  are  to 
be  charged  against  the  holders  of  liens  there- 
on. In  the  case  of  personal  property,  ex- 
cept In  the  few  and  Insignificant  instances  of 
recorded  chattel  mortgages.  If  the  same  rule 
were  to  be  applied,  it  would  be  utterly  Im- 
practicable to  tax  millions  and  millions  of 
dollars  loaned  Tipon  security  of  this  kind. 
The  case  at  bar  itself  presents  a  typical  in- 
stance of  this.  It  cannot  be  assessed  in  the 
cotmty  of  Tolo,  notwithstanding  that  it  Is  a 
solvent  credit  of  the  bank  there  situate  and 
that  the  money  was  there  loaned,  because 
it  must  be  assessed  where  the  "property  af- 
fected thereby,"  namely,  the  wheat,  is  sit- 
uate. The  wheat  is  in  the  county  of  Contra 
Costa.  The  assessor  of  Contra  Costa  has 
and  can  have  no  Information  of  the  existence 
of  the  loan  in  some  other  county,  and  there- 
fore cannot  assess  It    Ban  Francisco  is  the 
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flimucial  center  of  tbls  state.  MUllons  of 
dollars  are  loaned  upon  such  and  like  securi- 
ties, and,  If  respondent's  contention  of  the 
construction  of  the  Constitution  is  to  prevail, 
it  must  escape  taxation.  In  short,  the 
scheme  as  to  personal  property  is  so  utterly 
impracticable  that  it  would  require  the  com- 
pulsion of  direct  mandate  before  a  court 
would  declare  that  it  could  ever  have  been 
designedly  adopted  into  the  Constitution. 

Again,  when  regard  is  had  to  leglslatlTe 
enactments  touching  the  revenue  laws  and 
construing  the  Constitution,  it  will  be  found 
that  that  co-ordinate  and  independent  branch 
of  government  has  construed  this  section  of 
the  Constitution  as  here  set  forth.  And 
while  such  construction  is,  of  course,  never 
binding  upon  courts,  it  ia  entitled  to  a  cer- 
tain amount  of  persuasive  force.  Thus,  Pol. 
Code,  I  3617,  subd.  3,  affords  a  direct  legis- 
lative interpretation  of  the  hrst  sentence  of 
the  constitutional  section  in  question,  and 
reads  aa  follows:  "A  mortgage,  deed  of  trust, 
contract,  or  other  obligation  by  which  a  debt 
is  secured  when  land  is  pledged  for  the  pay- 
ment and  discharge  thereof,  shall,  for  the 
purpose  of  assessment  and  taxation,  be  deem- 
ed and  treated  as  an  interest  in  the  land  so 
pledged."  And  subdivision  6  declares:  "The 
term  'credits'  means  tnose  solvent  debts,  not 
secured  by  mortgage  or  trust  deed,  owing  to 
the  person,  firm,  corporation,  or  association 
assessed."  And  not  alone  has  the  legislative 
branch  of  the  government  thus  voiced  Us 
interpretation  of  the  Constitution,  but  the 
executive  department  has  uniformly  adopted 
it,  and  it  has  been  the  universal  practice  of 
assessors  to  pursue  the  course  here  follow- 
ed. We  conclude,  therefore,  that  the  provi- 
sions of  the  constitutlona]  section  under  con- 
sideration have  reference  to  land,  and  that 
the  term  "property"  apidles  to  land  and  es- 
tates therein,  and  does  not  apply  to  the  as- 
sessment and  taxation  of  personal  property. 
For  the  foregoing  reasons  it  follows,  since 
credits  have  their  situs  at  the  domicile  of 
the  creditor,  and  are  taxable  at  the  place  of 
his  domicile  (Mackay  v.  San  Francisco,  113 
Cal.  392,  45  Fac.  696),  that  these  credits  of 
the  Bank  of  Woodland,  situated  within  the 
city  of  Woodland,  were  properly  assessed 
and  taxed  by  the  municipality. 

The  judgment  appealed  from  is  therefore 
reversed. 

We  concur:  McFARLAND,  J.;  LOBI- 
CAN,  J. 

144  Cal.  184 

LAW  T.  CITY  AND  COUNTY  OP  SAN 

FRANCISCO  et  al.    (S.  F.  3,870.) 

(Supreme  Court  of  California.    Axtg.  15,  1004.) 

MUNICrPAt  COBPOnATIONS— PUBLIC  IMPROVE- 
MENTS —  CONSTXTUTIONAI,  LAW  —  CHAnTEK— 
CONSTBUCTION  —  OBDINANCB  —  TITLK — SUB- 
JECTS  EMBBACED— ELECTION. 

1.  The  Charter  of  San  Francisco,  art.  2,  e  1, 
I  2,  providing  that  an  ordinance  shall  embrace 
but  one  subject,  which  shall  be  expressed  in  its 


dtle,  aad  that.  If  any  subject  be  embraced  in 
an  ordinauoe  not  expressed  in  Its  title,  each 
ordinance  shall  be  void  as  to  so  much  thereof 
as  is  not  expressed  in  its  title,  is  directory  to 
the  legislative  body  alone,  and  not  a  subject  of 
judicial  oogniaanoe,  there  being  no  diarter  re- 
quirement that  the  itrovisions  thereof  are  man- 
datory and  prohibitory. 

2.  Under  the  Charter  of  San  Francisco,  art. 
2,  c.  1,  {  2,  providing  that  an  ordinance  shall 
embrace  but  one  subject,  which  shall  be  ex- 
pressed in  its  title,  an  ordinance  on  the  subject 
of  incurring  a  bonded  indebtedness  for  ten  dis- 
tinct species  of  public  improvements,  which  are 
separately  set  forth  in  the  title  and  ia  the  or- 
dinance itself,  is  valid. 

3.  The  Charter  of  San  Francisco,  art.  2,  c. 
2,  {  22,  providing  that  the  board  of  supervisors 
shall  have  power  to  provide  in  the  «nmiMi  tax 
levy  for  a  special  fund  to  be  used  In  the  con- 
struction of  a  general  system  of  drainage  and 
sewerage;  and  section  29,  art.  16,  providing 
that  when  the  suijervisors  shall  determine  that 
the  i^nblic  interest  requires  the  construction  or 
acquisition  of  any  permanent  improvement  or 
improvements,  the  cost  of  which,  in  addition  to 
the  otlier  expenses  of  the  dty,  will  exceed  tlie 
income  and  revenue  provided  for  any  one  year. 
they  roust  by  ordinance  submit  a  proposition 
to  incur  a  bonded  indebtedness  for  such  purpose 
to  the  electors  at  a  special  election  to  be  held 
for  that  purpose  only — are  in  pari  materia. 

4.  Under  the  Charter  of  San  Francisco,  art. 
16,  {  29,  providing  that  when  the  supervisors 
shall  determine  that  the  public  interest  requires 
the  construction  of  any  permanent  "improve- 
ment or  improvements,  ue  cost  of  wliidi,  in 
addition  to  other  expenses  of  the  city,  will  ex< 
ceed  the  income  for  any  one  year,  they  most 
by  ordinance  submit  a  proposition  to  incur  a 
bonded  indebtedness  for  such  purpose  to  the 
electors  of  the  <^ty  at  a  special  election  to  be 
held  for  that  purpose  only,  the  words  "im- 
provement or  improvements"  include  the  con- 
stmction  of  sewers,  and  hence  a  contention  that 
section  22,  e.  2,  art  2,  to  the  effect  that  the 
boaid  riiall  have  power  to  provide  in  the  an- 
nual tax  levy  for  a  special  fund  to  be  used  in 
the  construction  of  a  special  system  of  drain- 
age and  sewerage,  is  the  exclusive  mode  by 
wnich  sewers  may  be  constructed  within  tbe 
city,  is  untenable. 

5.  Thu  acquirement  of  lands  for  public  paAs 
for  children's  playgrounds  is  within  the  power 
of  the  municipal  authorities  of  San  Francisco. 

0.  Under  Const  art  2.  (  6,  providing  that  the 
diartera  of  cities  heretofore  or  hereafter  or- 
ganized shall  be  subject  to  the  general  laws, 
except  in  municipal  affairs,  San  Francisco  has 
power  to  incur  a  bonded  Indebtedness  for  the 
erection  of  new  schoolhouses,  of  improvements 
to  existing  schoolhouses,  for  the  acquisition  of 
land  for  tnese  purposes,  and  of  additional  land 
for  playgrounds  of  established  schools. 

7.  lu  case  of  a  conflict  between  the  diarter 
provisions  of  San  Francisco  and  tbe  general  im- 
provement act  of  1901  (St  1901,  p.  27),  the 
charter  provisions  supersede  the  requirements 
of  the  general  improvement  act 

&  The  Charter  of  San  Francisco,  art  2,  c.  1. 
i  21,  providing  that,  except  as  otherwise  pro- 
vided in  the  Constitution  of  the  state,  or  as 
otherwise  provided  in  the  charter,  every  ordi- 
nance for  the  purchase  of  land  of  more  than 
$50,000  in  value  must  be  submitted  to  the 
electors  at  the  election  next  ensuing  after  the 
adoption  of  such  ordinance;  and  section  29. 
art.  16,  providing  that  when  the  supervisors 
hIuiII  'determine  that  the  public  interest  requires 
tbe  acquisition  of  any  land  or  lands,  the  ac- 
quisition of  nliich,  in  addition  to  other  expenses, 
will  exceed  the  income  and  revenue  provided  for 
in  any  one  year,  they  must  by  ordinance  submit 
n  proposition  to  incur  a  bonded  indebtedness 
for  Buch  purpose  to  the  electors  at  a  special 
election  to  be  held  for  that  purpose — are  in 
pari  materia. 
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9.  The  Charter  of  San  Francisco,  art.  16,  I 
29,  providing  that  when  the  snperriaors  shall 
determine  that  the  public  interest  requires  tihe 
acquisition  of  any  land  the  cost  of  wtiich,  in 
addition  to  other  expenses,  will  exceed  the  rev- 
enne  provided  for  in  any  one  year,  they  must 
by  ordinance  submit  a  proposition  to  hicur  a 
bonded  indebtedness  for  sach  purpooe  to  the 
electors  at  a  special  election  to  be  held  for 
that  purpose,  is  mandatory,  and  hence  a  con- 
tention that  the  ordinance  must  lie  submitted  at 
the  election  next  ensuing  after  its  adoption  un- 
der article  2,  c.  1,  {  21,  is  untenable. 

10.  As  the  assessment  roll  of  San  Francisco  is 
$420,000,000,  a  contention  that  an  ordinance 
providins  for  the  incurring  of  a  bonded  indebt- 
edneas  of  117,771,000  may  exceed  16  per  cent 
of  the  assessed  value  of  all  real  and  personal 
property  therein  is  without  merit. 

11.  The  Charter  of  San  Francisco,  S  11,  art 
12,  provides  that  bonds  issued  tot  tMtblle  im- 
provements shall  be  issued  in  denominations  of 
not  less  than  |10  or  gi'eater  than  $1,000.  Sec- 
tion 10  of  the  same  article  provides  that  after 
the  expiration  of  10  days  from  the  publication 
of  the  ordinance  calling  for  s  special  election 
the  supervisors  stiall  cause  to  be  published  a 
notice  of  such  special  election,  specifying  the 
purpose  for  which  the  indebtedness  is  to  be  in- 
curred, and  the  number  and  character  of  the 
bonds  to  be  issued.  Heid,  that  the  fact  that  in 
some  instances  the  denominations  of  the  bonds 
were  changed  in  the  ordinance  providing  for 
their  issuance,  sale,  and  redemption  from  those 
in  the  ordinance  anthori^ng  the  ^bHcation  of 
notice  of  the  special  election  was  immaterial,  it 
appearing  that  in  no  instance  were  the  denom- 
inations less  than  $10  or  greater  than  $1,000. 

12.  Under  the  CSiarter  of  San  EVancIsco,  art 
12,  i  4t  nrovidlng  that  the  board  of  superviaora 
shall  submit  the  qoestion  of  bonded  indebted- 
ness for  public  improvements  at  a  special  elec- 
tion called  for  that  purpose,  and  that  at  least 
two-thirds  of  the  electors  voting  at  such  election 
shall  be  necessary  to  secure  the  aegnisitiMi  of 
such  public  utilities  and  to  warrant  the  issu- 
ance of  municipal  bonds  therefor,  a  favorable 
two-thirds  vote  of  all  the  Totea  cast  at  the  elec- 
tion is  required. 

13.  Where  several  propositions  for  incurring 
bonded  indebtedness  for  public  improvements 
are  separately  submitted  to  the  electors,  under 
Charter  of  San  Francisco,  art  12,  {  4^  the 
faiJnre  o£  one  proposition  to  carry  does  not  af- 
fect the  validity  of  others  which  had  received 
the  requisite  number  of  votes. 

In  Bank.  Appeal  from  Superior  Oonrt. 
City  and  County  of  Ban  Francisco;  M.  C 
Slosa,  Judge. 

Action  by  Herbert  B.  Law  agaliurt  the  city 
and  county  of  San  Franciaco  and  others. 
From  a  Judgment  for  defendants^  plaintiff 
appeala.    Reversed  in  part 

Henry  0.  McPIke  and  Edgar  C.  Chapman, 
for  appellant  Percy  V.  Long,  City  Atty., 
and  W.  I.  Brobeck,  Asst.  City  Atty.,  for  re- 
spondents. 

HENSHAW,  J.  Plaintlflr,  a  taxpayer  of 
the  city  and  county  of  San  Francisco,  brought 
this  action  to  restrain  the  municipal  authori- 
ties from  issuing  any  of  the  $17,000,000  of 
bonds  voted  for  municipal  Improvements. 
This  bond  issue  was  declared  carried  at  an 
election  held  for  the  purpose,  and  the  peti- 
tioner's attack  Is  directed  principally  to  al- 
leged irregularity  of  the  proceedings  of  the 
board  of  supervisors.  A  demuirer  to  the 
petition   was    sustained    without   leave    to 


amend.  Judgment  thereupon  followed  in 
favor  of  defendants,  and  plaintiff  appeals. 
No  complaint  is  made  of  the  court's  refusal 
to  allow  amendments  to  the  petition,  but 
it  ia  contended  that  the  petition  states  a 
cause  of  action,  and  that  the  order  sustain- 
ing tlie  demurrer  was  therefore  erroneous. 

1.  Tbe  first  point  raised  against  the  valid- 
ity of  the  proposed  issue  is  that  the  ordi- 
nance providing  therefor  Is  void  in  attempt- 
ing to  legislate  upon  more  than  one  subject, 
namely,  the  issuance  of  bonds  for  ten  differ- 
ent distinct  purposes  or  subjects.  The  title 
of  the  ordinance  in  question  is  as  follows: 

"BiU  No.  1,283. 
"Ordinance  No.  1,114. 
"Providing  for  the  Issuance,  sale  and  re- 
demption of  bonds  of  the  city  and  county 
of  San  Francisco  to  the  amount  of  seven- 
teen million  seven  hundred  and  seventy-one 
thousand  dollars  ($17,771,000)  for  the  follow- 
ing purposes,  to  wit:  One  million  dollars 
($1,000,000)  for  the  construction  of  a  new 
Olty  and  County  Hospital;  seven  million 
two  hundred  and  fifty  thousand  dollars  ($7,- 
250,000)  for  the  construction  of  a  sewer  sys- 
tem; three  million  five  hundred  and  ninety- 
five  thousand  dollars  ($3,595,000)  for  the  con- 
stmctlou  of  new  school  bouses,  of  Improve- 
ments to  existing  school  houses,  the  acqnl- 
ettlon  of  lands  for  erecting  thereon  new 
school  houses,  and  also  for  additional  lands 
for  playgrounds  for  established  schools;  one 
million  six  hundred  and  twenty-one  thousand 
dollars  ($1,621,000)  for  the  repair  and  Im- 
provement of  the  accepted  streets  of  the  city 
and  county:  six  hundred  and  ninety-seven 
thousand  dollars  ($697,000)  for  the  construc- 
tion of  a  new  county  jail,  to  construction  of 
additions  to  the  Hall  of  Justice,  and  the 
acquisition  of  lands  for  the  construction 
thereon  of  said  county  Jail,  and  additions 
to  said  Hall  of  Justice;  one  million  six  hun- 
dred and  forty-seven  thousand  dollars  ($1,- 
647,000)  for  the  construction  of  a  building 
to  be  used  as  a  'public  library  and  reading 
rooms'  and  the  acquisition  of  land  for  the 
construction  thereon  of  said  building;  seven 
hundred  and  forty-one  thousand  dollars 
($741,00(9  for  the  acquisition  of  lands  for 
public  parks  to  be  used  as  children's  play- 
grounds; three  hundred  and  thirty  thousand 
dollars  ($330,000)  for  the  acquisition  of  lands 
for  the  extension  of  Golden  Gate  Park 
northerly  between  Thirteenth  and  Four- 
teenth avenues  to  the  Presidio  Military  Res- 
ervation; five  hundred  and  ninety-seven 
thousand  dollars  ($597,000)  for  the  acquisi- 
tion of  lands  for  an  additional  public  park 
in  that  portion  of  the  city  and  county  known 
as  'Telegraph  Hill' ;  two  hundred  and  ninety- 
three  thousand  dollars  ($:i:93,000)  for  the  ac- 
quisition of  lands  for  an  additional  public 
park  In  that  portion  of  the  city  and  county 
known  as  the  'Mission,'  in  accordance  with 
the  result  of  a  special  election  held  in  said 
city  and  county  September  28,  1803." 
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Tb*  charter  ef  the  city  and  county  of  San 
Francisco  provides  (article  2,  c.  1,  {  2):  "An 
ordinance  shall  embrace  but  one  subject, 
which  shall  be  expressed  in  Its  title.  If 
any  subject  be  embraced  in  an  ordinance 
and  not  expressed  in  its  title,  such  ordinance 
shall  be  void  as  to  so  much  thereof  as  is 
not  expressed  in  its  title."  This  provision 
of  the  San  Francisco  charter  has  been  taken 
verbatim  from  section  24,  art.  4,  of  the  pres- 
ent Constitution  of  this  state,  which  In  turn 
was  adopted  from  section  25  of  article  4  of 
the  earlier  Constitution  of  1849.  This  pro- 
vision of  the  Constitution  of  1849  repeate41y 
came  before  this  court  for  construction,  and 
was  imlfonnly  held  to  be  directory  merely, 
and  persuasive  only  to  the  minds  and  con- 
sciences of  the  legislators.  "We  regard  this 
section  of  the  Constitution  as  merely  direct- 
ory." Washington  v.  Page,  4  Oal.  388.  "Ex- 
cept in  so  far  as  the  provision  may  influence 
the  official  action  of  indlTldual  members  of 
the  Legislature,  the  Constitution  shall  be 
read  as  if  the  provision  referred  to  had  never 
been  written  in  it"  In  the  Matter  of  the 
Boston  M.  &  M.  Co.,  51  CaL  624.  Nor  was 
this  construction  peculiar  to  this  state.  In 
other  states  where  like  provisions  existed 
the  same  construction  was  given  by  the 
courts.  Shields  v.  Bennett,  8  W.  Va.  85; 
Pirn  V.  Nicholson,  6  Ohio  St  176.  When  the 
Constitution  of  1879  became  the  organic  law 
of  the  state,  it  contained  a  section  not 
found  in  the  earlier  one.  Section  22,  art.  1, 
declares  that  "the  provisions  of  this  Consti- 
tution are  mandatory  and  prohibitory  unless 
by  express  words  they  are  declared  to  be  oth- 
erwise." Under  the  compulsion  of  this  sec- 
tion alone  this  court  declared  the  provision 
to  be  mandatory.  Ex  parte  LIddell,  93  Cal. 
633,  29  Pac.  251.  There  is  no  mandate  in 
the  charter  of  the  city  and  county  of  San 
Francisco  corresponding  to  that  of  the  Con- 
stitution of  this  state,  and  therefore  it  might 
well  be  sufficient  upon  this  subject  to  de- 
clare. In  accordance  with  the  uniform  con- 
struction of  such  provisions,  that  it  Is  direct- 
ory to  the  legislative  body  alono,  and  not  a 
subject  of  Judicial  cognizance.  But  It  may 
be  further  added  that,  even  if  the  provision 
be  regarded  as  mandatory,  the  ordinance  in 
question  is  not  violative  of  it.  But  one  sub- 
ject is  embraced  In  the  ordinance — that  of 
the  Incurring  of  a  bonded  Indebtedness  for 
specified  purposes.  The  purposes,  it  is  true, 
are  distinct,  and  are  set  forth  (as  properly 
they  should  be)  distluotly  and  separately  In 
the  title  and  in  the  ordinance  itself;  but  they 
are  all  germane  to  the  general  subject  to  be 
submitted  to  the  voters — the  expediency  or 
Inexpediency  of  bonding  the  city  for  specified 
public  improvements.  The  purpose  of  the 
enactment,  as  declared  by  this  court  is 
"merely  to  prevent  legislative  abuses  er  the 
passage  of  acts  bearing  misleading  or  de- 
ceitful titles,  or  titles  which  give  no  Indi- 
cation of   the  matters  contained   therein." 


Ex  parte  Lidddl,  anpra;  Beach  ▼.  Ton  Det- 
ten,  139  Cal.  465,  73  Pac.  187;  People  v. 
Mnllender,  132  Cal.  220,  64  Pac.  299;  Pe<vle 
V.  Superior  Court  100  Cal.  105,  34  Pac.  ^2. 
"It  was  never  designed,"  says  the  Supreme 
Court  of  Nebraska,  "to  place  the  Legislature 
in  a  stralghtjacket,  and  prevent  It  from  pass- 
ing laws  having  but  one  object  under  an  ai>- 
propriate  title."  And  "the  title  of  an  act 
is  not  open  to  attack  because  it  is  compre- 
henslve  in  its  scope,  provided  the  nom^r^ 
ous  provisions  having  one  general  object  are 
germane  to  the  single  subject  of  the  act.** 
Abell  T.  Clark,  84  Gal.  226,  24  Pac.  383;  Peo- 
ple V.  Parks,  58  Cal.  024;  Ex  parte  Kohler, 
74  Cat  38,  15  Pac.  436;  Hellman  v.  Shoal- 
ters,  114  Cal.  136,  44  Paa  915,  45  Pac.  1057. 
The  Circuit  Court  of  the  United  States  in 
Geer  v.  Commissioners  of  Ouray  County,  97 
Fed.  435,  38  C.  O.  A.  250,  has  weU  said: 
"The  object  of  this  constitutional  provision 
was  twofold;  It  was  to  prevent  surrepti- 
tious legislation,  the  insertion  of  enactmoitB 
in  bUls  that  were  not  indicated  by  tbeir 
titles,  and  to  forbid  a  treatment  of  incongra- 
oos  subjects  in  the  same  act.  It  was  never 
intended  to  prevent  the  Legislature  frona 
treating  all  the  various  branches  of  the  same 
general  subject  In  one  law,  or  from  Inserting 
in  a  single  act  all  the  legislation  germane 
to  its  general  subject"  And  in  the  numer- 
oms  authorities  which  that  court  cites  in  sup- 
port of  Its  declaration  will  be  found  many- 
cases  evidencing  a  much  wider  departore 
from  the  letter  of  the  provision  than  U 
shown  by  the  ordinance  In  question,  while 
that  case  Itself  is  Identical  in  principle  with 
the  one  at  bar.  There  the  act  called  for  the 
issuance  of  bonds  for  two  distinct  purposes 
(one  to  refund  an  existing  indebtedness  evi- 
denced by  bonds,  and  the  other  to  issue 
bonds  to  fond  an  indebtedness  evidenced  by 
Judgments);  and  it  was  held  (as  in  this  esse 
It  is  held)  that  the  distinct  subjects  were 
germane  to  the  general  one,  namely,  the 
proposition  of  Incurring  or  not  incurring  a 
bonded  indebtedness  tor  indicated  purposes. 
2.  It  la  contended  that  so  much  of  the  or- 
dinance as  provides  for  the  issuance  of 
bonds  for  a  sewer  system  is  void.  Herein 
the  contention  is  tliat  section  22,  art  2,  c.  2, 
of  the  charter  of  San  Francisco,  provides  as 
followa:  "The  board  of  supervisors  shall 
have  power  to  provide  In  the  annual  tax 
levy  for  a  special  fund  to  be  used  in  the 
construction  of  a  general  system  of  drainage 
and  sewerage."  It  is  argued  that  this  is 
the  decia ration  of  a  mode,  and  of  the  ^- 
clusive  mode,  by  which  sewers  may  be  con- 
structed within  the  city.  But  all  the  pro- 
visions of  the  charter,  under  familiar  rules 
of  construction,  are  to  be  taken  as  a  whole, 
and  are  to  be  construed  harmoniously.  Sec- 
tion 29  of  article  16  of  the  same  instrument 
provides:  "When  the  supervisors  shall  de- 
termine that  the  public  interest  requires  the 
construction  or  acquisition  of  any  permanent 
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building  or  buildings,  ImproTement  or  Im- 
provemeuts,  land  or  lands,  the  cost  of  which, 
in  addition  to  the  other  expenses  of  the  city 
and  county,  will  exceed  the  income  and  rev- 
enue provided  for  the  city  and  county  for 
any  one  year,  they  must  by  ordinance  sub- 
mit a  proposition  or  propositions  to  Incur  a 
bonded  indebtedness  for  such  purpose  or  pur^ 
poses  to  the  electors  of  the  city  and  county 
at  a  special  election  to  be  held  for  that  pur- 
pose only,"  etc.  The  phrase  "improyement 
or  Improvements"  Includes  the  construction 
of  sewers.  This  Is  not  even  debatable,  for, 
as  was  said  in  McHugh  t.  San  Francisco,  1S2 
CaL  881,  64  Fac  670:  "By  the  facts  disclosed 
upon  this  appeal  there  is  no  question  what- 
ever but  that  bonded  indebtedness  Is  to  be 
created  for  the  purpose  of  acquiring  "perma- 
nent municipal  buildings  and  Improvements.' 
Schoolhonses,  sewers,  eta,  come  directly 
within  that  classification."  Section  29,  above 
quoted,  in  the  case  last  cited  was  expressly 
interpreted  by  this  court  as  conferring  power 
upon  the  municipality  to  issue  bonds  for  sewr 
er  construction.  The  simple  and  natural  con- 
struction— indeed,  the  obvions  construction — 
of  the  two  sections  is  that  they  are  not  in 
conflict,  but  afford  distinct  methods  to  be 
used  within  the  discretion  of  the  supervisors 
as  the  clrCumBtances  Justify — ^the  one  to 
build  such  sewers  as  may  be  built  out  of 
funds  derived  from  tbe  annual  revenues 
within  the  dollar  limit;  the  other,  where  the 
expenditure  will  exceed  such  an  amount  as 
thus  may  be  reserved,  to  issue  bonds  for 
the  construction  of  a  general  system  of 
sewerage  and  drainage. 

3.  The  ordinance  provided  "for  the  acquisi- 
tion of  lands  for  public  parks  to  be  used  as 
children's  playgrounds."  Appellant  does  not 
contest  the  right  of  the  municipal  authorities 
to  acquire  lands  for  public  parks,  but  in- 
sists that  to  acquire  lands  for  public  parks 
for  children's  playgrounds  is  beyond  the  pow- 
er of  the  municipal  authorities,  and  therefore 
void.  No  person  will  question  the  wisdom  or 
benefit  of  such  acquisition  in  a  densely  crowd- 
ed municipality  like  San  Francisco,  and  such 
playgrounds  are  the  breath  of  life  to  thou- 
sands and  tens  of  thousands'  of  the  city's 
children.  No  authority  is  cited  by  appellant, 
and  it  may  be  confidently  asserted  that  none 
can  be  found,  sustaining  the  contention  that 
tbe  use  of  such  parks  for  such  purposes  is 
In  any  wise  unlawful.  The  right  to  acquire 
the  land  for  park  purposes  being  undisputed, 
if  after  their  acquisition  one  should  contest 
the  use  proposed  to  be  made  of  them  upon 
the  ground  that  it  would  be  Illegal,  and  such 
contention  were  sustained,  the  result  would 
be  merely  to  limit  the  use  strictly  to  park 
purposes.  We  are  of  the  opinion  that  lands 
may  be  acquired  for  park  purposes,  and  that 
it  is  a  part  of  park  purposes  to  devote  some 
of  those  lands  to  children's  parks.  The  gen- 
eral public  is  not  thereby  denied  access  to, 
and  tbe  use  of,  these  lands,  and  with  as 


little  justice  can  be  beard  to  complain  of 
the  use  made  of  them  as  could  the  children, 
because  in  other  parks  were  provided  for 
adults  pleasures  by  way  of  speed  tracks, 
automobile  roads,  and  bicycle  paths,  in  the 
enjoyment  of  which  they  could  not  share. 

4.  It  is  contended  ttiat  tbe  provisions  of 
tbe  ordinance  calling  for  a  bonded  indebted- 
ness for  the  erection  of  new  schoolhouses, 
of  improvements  to  existing  schoolhouses, 
for  tbe  acquisition  of  land  for  these  purposes, 
and  of  additional  land  for  playgronnde  of 
established  schools,  are  invalid  "for  the  rea- 
son that  education  is  a  state  atCair,  and  not 
a  municipal  affair."  No  authority  Is  cited 
in  support  of  this  contention,  but,  to  the  con- 
trary, in  tbe  case  of  Wetmore  v.  City  of  Oak- 
land, 98  Cal.  161,  33  Fac.  769.  it  is  decided 
that  the  above-named  objects  are  "municipal 
affairs"  within  the  meaning  of  section  6,  art. 
2,  of  the  Constitution,  which  provides  that 
the  charters  of  cities  heretofore  or  hereafter 
organized  shall  be  subject  to  and  controlled 
by  general  laws,  except  in  municipal  affairs. 
The  language  of  this  court  in  Wetmore  v. 
City  of  Oakland  is  as  follows:  "As  school- 
houses  are  essential  aids  in  the  promotion 
of  education,  their  erection  is  but  incidental 
to  the  maintenance  of  the  schools,  and  falls 
as  completely  within  the  functions  of  a  mu- 
nicipal government  as  does  the  erection  of  a 
hospital  for  its  indigent  poor,  or  buildings 
for  its  fire  engines;  and  the  school  buildings, 
when  so  erected,  are  as  fully  municipal 
buildings  as  are  its  engine  houses  and  hos- 
pital buildings."  It  follows,  therefore,  that 
the  city  authorities  were  Justified  In  calling 
for  a  bonded  Indebtedness  for  the  indicated 
purposes,  and  that  the  charter  provisions  in 
this  regard  supersede  the  requirements  of 
the  general  Improvement  act  of  1901  (St. 
1001,  p.  27,  c.  32),  should  conflict  be  found 
to  exist  between  the  two. 

6.  It  is  contended  that  tbe  ordinance  pro- 
viding for  bonds  for  the  acquisition  of  lands 
is  void  for  a  failure  to  follow  the  provisions 
of  section  21,  c.  1,  art  2,  of  the  charter,  as 
follows:  "Except  as  Otherwise  provided  in 
the  Constitution  of  the  state,  or  as  otherwise 
provided  in  this  charter,  every  ordinance 
*  *  *  for  the  purchase  of  land  of  more 
tban  fifty  thousand  dollars  in  value,  must  be 
submitted  to  the  vote  of  tbe  electors  of  the 
city  and  county  at  the  election  next  ensuing 
after  the  adoption  of  such  ordinance."  But 
section  29  of  article  16  of  the  same  charter 
declares:  "When  the  anipervisors  shall  de- 
termine that  the  public  interest  requires  the 
construction  or  acquisition  of  any  •  •  • 
land  or  lands,  the  cost  of  which  in  addition 
to  the  other  expenses  of  the  city  and  county 
will  exceed  the  Income  and  revenue  provided 
for  the  city  and  county  for  any  one  year, 
they  must  by  ordinance  submit  a  proposition 
or  propositions  to  incur  a  bonded  indebted- 
ness for  such  purpose  or  purposes  to  the 
electors  of  tbe  dty  and  county  at  a  speclai 
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election  to  be  held  for  that  purpose  only." 
The  bond  proposition  -was  submitted  to  the 
electors  In  accordance  with  this  section  at  a 
special  election  called  for  that  purpose.  The 
contention  of  appellant  Is  that  the  question 
of  the  acquisition  of  lands  should  hare  been 
submitted  at  the  next  ensuing  regular  elec- 
tion following  the  adoption  of  the  ordinance. 
These  charter  provisions,  as  we  have  said, 
are  to  be  read  and  constmed  in  connection 
with  each  other,  and  bo  reading  them  there 
Is  no  conflict  between  the  provtsions,  and 
their  meaning  is  quite  plain.  Whenever  the 
public  interest  requires  the  acquisition  of  any 
land,  and  its  purchase  will  exceed  the  monr 
eys  available  out  of  the  Income  of  any  one 
year,  the  superviaors  "must"  submit  the 
proposition  to  incur  a  bonded  Indebtedness 
for  this  purpose  at  a  special  election  held  for 
that  purpose  only,  but  where  funds  are  avail- 
ble  from  the  Income  of  any  one  year  for 
this  purpose  (so  that  a  bonded  indebtedness 
is  not  necessary),  and  where  the  purchase 
price  win  exceed  the  sum  of  fifty  thousand 
dollars,  the  conditions  are  radically  changed. 
The  money  Is  in  hand  and  available,  and 
there  is  to  be  submitted  to  the  voters  merely 
the  question  of  the  wisdom  and  pn^rlety 
of  buying  the  land.  To  resolve  this  question, 
a  special  election  becomes  an  unnecessary 
expense,  and  it  is  therefore  provided  that  It 
shall  be  determined  at  the  municipal  elec- 
tion next  following. 

6.  It  la  next  urged  that  the  bonded  indebt- 
edness thus  incurred  may  exceed  the  15  per 
centum  of  the  assessed  value  of  all  real  and 
personal  property  in  San  Frandsco,  thus 
violating  the  provisions  of  section  9,  art 
12,  of  the  charter;  but,  as  the  assessment 
roll  of  San  Francisco  exceeds  H20,000,000, 
and  as  16  per  centum  of  this  would  be  $63,- 
000,000,  and  as  the  contemplated  bond  issue 
Is  but  $17,771,000,  it  is  not  apparent  how 
aivdlanfB  contention  in  tbU  regard  can  be 
upheld. 

7.  It  Is  contended  that  the  proposed  bond 
Issue  IB  void  upon  the  ground  that  there  Is 
a  variance  between  the  number  and  denomi- 
nation of  the  bonds  called  for  by  Ordinance 
-Na  1,114  and  those  contemplated  by  Ordi- 
nance No.  956.  Ordinance  No.  1,114  pro- 
vided for  the  Issuance,  sSle,  and  redemption 
of  the  bonds,  while  Ordinance  No.  956  pro- 
vided for  notice  of  a  special  election  called 
to  authorise  their  Issuance.  By  section  11 
of  article  12  of  the  charter  it  is  provided: 
"The  bondB  so  issued  shall  be  exempt  from 
all  taxation  for  municipal  purposes,  and  shall 
be  issued  In  denominations  of  not  less  than 
ten  dollars  nor  greater  than  one  thousand 
doUaiB,  and  preference  in  the  sale  and  al- 
lotment thereof  shall  be  given  to  subscribers 
for  the  smallest  atnount  and  lowest  denomina- 
tions." In  section  10  of  the  same  article,  it 
Is  provided  that,  after  the  expiration  of  10 
days  from  the  publication  of  the  ordinance 
calling  for  a  special  election  "the  supervisors 
shall  cause  to  be  published  dally  for  not  less 
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than  two  weeks  in  the  official  newspaper  a 
notice  of  such  Bpecial  election.  Such  notice 
shall  specify  the  purpose  for  which  the  in- 
debtedness is  to  be  Incurred,  the  number  and 
character  of  the  bonda  to  be  issned,  the  rate 
of  Interest  to  be  paid,  and  the  amount  of 
tax  levy  to  be  made  Cor  the  payment  there- 
of." All  this  waa  done.  The  same  number 
of  bonds  (11,963)  of  all  denomlnationB  is 
called  for  by  both  ordinances.  The  number 
of  the  bonds  to  be  Issoed  for  each  separate 
purpose  Is  the  same  In  both  ordinances,  bnt 
In  some  instances  the  denomlnatlona  of  the 
bonds  were  changed,  though  In  no  Instance 
did  the  denomination  fall  to  conform  to  the 
requirements  of  section  11,  art  12,  above 
-quoted,  namely,  that  no  bonds  shall  be  Issued 
of  a  less  denomination  than  $10  or  greater 
than  f  1,000.  The  variance  complained  of  is 
Immaterial,  and  in  the  case  of  Derby  v.  The 
City  of  Modesto,  104  Cal.  522,  38  Pac.  900. 
wboe  the  same  question  arose,  was  so  de- 
clared to  be.  The  provisions  of  section  9. 
art  12,  of  the  charter  of  San  Frandsco,  to 
the  elCect  that  the  notice  of  election  shall 
state  the  nnmber  and  character  of  the  bonds 
to  b«  Issued,  Is  taken  without  substantial 
change  from  section  3  of  the  mnnldpal  im- 
provement act  of  1889  (St  1889,  p.  400). 
The  dty  of  Modesto  issned  and  sold  bonds 
under  this  act  for  the  construction  of  sewers 
and  a  water  system.  A  taxpayer  resisted 
upon  the  ground  "that  the  board  had  no 
power  to  change  the  numbet  and  denomina- 
tion of  the  sewer  bonds."  It  was  made  to 
appear  that  the  ordinance  authorizing  the 
publication  of  notice  of  the  spedal  election 
stated  the  number  of  bonds  proposed  to  be 
Issued  for  that  purpose  to  be  50,  denomination 
$500  each;  After  It  was  voted  to  issue  the 
bonds,  the  number  was  changed  by  a  sub- 
sequent ordinance  to  40  bonds  of  $500  each 
and  20  bonds  of  $260  each.  It  thus  appeais 
tibat  in  the  Modesto  Case  the  departure  was 
muefa  mora  marked,  In  that  the  action  of 
the  board  of  supervisors  took  place  after 
the  people  had  voted  for  the  Issuance  of  a 
specific  number  of  bonds  of  a  specific  de- 
nomination, whereas  In  this  case  the  num- 
ber and  total  amount  of  the  bonds  In  each 
case  remained  the  same,  and  such  changes 
as  were  made  In  the  denominations  were 
made  before  «lectlon,  and  duly  submitted 
to  and  anthorlzed  by  the  voters.  This  court 
said  (in  the  Modesto  Case):  "The  amount  of 
the  bonds  or  of  the  Indebtedness  to  be  in- 
curred for  the  specific  purpose  was  not 
changed'.  Those  directions  which  are  not 
of  the  essence  of  the  thing  to  be  done,  and 
by  the  failure  to  obey  which  the  rights  of 
those  interested  wUl  not  be  prejudiced,  are 
not  to  be  regarded  as  mandatory.  Suther- 
land on  Statutory  Construction,  i  447.  The 
change  did  not  affect  the  validity  of  the 
bonds,  and,  as  no  greater  burden  to  im- 
posed upon  the  taxpayers,  the  ai^ellaiit  can- 
not oomplain." 
8.  It  Is  last  contended  that  the  proposition 
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to  issue  bonds  for  the  acquisition  of  Tele- 
graph Hill  did  not  receive  the  assent  of  two- 
thirds  of  the  voters.  The  election  commis- 
sioners found  that  at  the  election  27,308  votes 
had  been  cast,  of  which  17,932  votes  were 
cast  in  favor  of  the  issuance  of  bonds  for 
the  acquisition  of  Telegraph  Hill,  and  8,187 
votes  were  cast  against  such  Issue.  The  re- 
sult is  that  1,189  voters  failed  to  register 
their  will  In  the  matter  of  the  issuance  of 
the  Telegraph  HUl  bonds.  While  It  is  ad- 
mitted that  more  than  the  necessary  two- 
thirds  of  the  vote  of  those  voting  upon 
the  question  waft  cast  in  favor  of  the  ac- 
quisition, it  is  contended  that  there  Bbould 
have  been  two-thirds  of  the  27,308  votes, 
and  that  otherwise  the  bond  issue  was  not 
carried.  Universally  courts  have  l>een  re- 
luctant to  defeat  the  fair  expression  of  the 
popular  will  in  elections,  unless  the  plain 
mandate  of  the  law  permits  of  no  alterna- 
tive. So,  where  the  law  of  Kansas  re- 
quired that  in  case  of  the  purchase  of 
prpperty  In  excess  of  a  given  value  the  prop- 
osition should  be  submitted  to  a  vote  of  the 
people  at  some  general  election,  and  a  ma- 
jority of  all  the  votes  cast  at  a  poll  open  for 
that  purx>ose  must  be  in  favor  of  the  purchase, 
it  is  held  by  the  United  States  Circuit  Court 
sufficient  if  the  proposition  receive  a  majority 
of  all  the  votes  cast  upon  that  subject,  although 
not  a  majority  of  all  the  votes  cast  at  that 
election.  Armour  Bros.  Packing  Co.  v.  Board 
of  County  Commissioners  (C.  C.)  41  Fed. 
321.  So,  also,  where  the  Constitution  of 
Missouri  provided  that  the  General  Assembly 
shall  not  authorize  any  county,  city,  or  town 
to'  loan  Its  credit  to  any  company,  associa- 
tion, or  corporation  "unless  two-thirds  of  the 
qualified  voters  of  such  county,  city,  or  town 
at  a  regular  or  ^dal  election  to  be  held 
therein  shall  assent  thereto,"  and  where 
two-thirds  of  the  qualified  voters  did  not 
assent  thereto,  but  two-thirds  of  those  vot- 
ing did  assent  thereto,  the  Supreme  Court 
of  the  United  States  decided  that  the  voters 
who  absented  themselves  were  presumed  to 
assent,  and  that  such  election  was  duly  cai^ 
ried  upon  the  favorable  vote  of  two-thirds 
of  those  voting.  County  of  Cass  v.  Johnson, 
95  U.  S.  360,  24  L.  Ed.  416.  And  In  our  own 
state,  construing  the  constitutional  provi- 
sion (article  11,  {  18)  to  the  efCect  that  no 
county  shall  Incur  any  indebtedness  or  lia- 
bility in  any  manner,  or  for  any  purpose, 
exceeding  in  any  year  the  income  and  reve- 
nue provided  for  it  for  such  year,  without 
the  assent  of  two-thirds  of  the  qualified 
electors  thereof  voting  at  an  election  to  be 
held  for  that  purpose,  and  where  an  election 
to  pass  upon  the  question  of  Incurring  a  bond- 
ed Indebtedness  was  called  for  and  held 
at  the  same  time  with  a  general  election, 
and  the  returns  showed  that  two-thirds  ma- 
jority of  those  voting  at  the  general  election 
did  not  vote  in  favor  of  Incurring  the  bond- 
ed indebtedness,  but  that  two-thirds  of  those 


ivho  voted  upon  the  proposition  did  w  vote, 
although  at  the  general  election  and  at  the 
bond  election  the  same  ballot  was-  used,  this 
court  held  that  the  bond  election  was  a  st>e- 
clal  election,  and  that  the  votes  cast  for  and 
against  the  issuance  of  the  bonds  were  to  be 
treated  as  all  of  the  votes  cast  at  that  elec- 
tion. But,  upon  the  other  hand,  where  the 
meaning  of  the  law  is  plain,  and  permits 
of  but  one  construction,  naught  is  left  for  a 
court  to  do  but  to  give  legal  effect  to  Its 
provisions.  Thus,  in  City  of  Santa  Bosa  v. 
Bower,  142  Cal.  299,  75  Pac.  829,  this  court, 
by  the  language  of  the  law,  which  in  terms 
required  that  the  proposition  ordered  submit- 
ted at  a  general  or  special  election  must  re- 
ceive the  assent  of  the  majority  of  the  quali- 
fied electors  voting  at  that  election,  was  re- 
luctantly compelled  to  hold  that  the  proposi- 
tion there  under  consideration  had  not  been 
carried,  notwithstanding  the  fact  ttiat  it 
had  received  the  requisite  majority  of  those 
voting  upon  the  proposition.  A  like  situa- 
tion is  presented  by  the  matter  under  con- 
sideration. Section  4,  art  12,  of  the  charter 
provides  that  the  board  of  supervisors  shall  ' 
submit  the  questions  at  a  special  election 
called  for  the  purpose,  and  "at  least  two- 
thirds  of  the  electors  voting  at  such  special 
election  shall  be  necessary  to  secure  the  ac- 
quisition of  such  public  utility  or  utilities, 
and  to  warrant  the  Issuance  of  municipal 
bonds  therefor."  It  scarcely  admits  of  doubt 
that  tills  section  contemplates  and  requires 
a  favorable  two-thirds  vote  of  all  the  votes 
cast  at  the  election,  and  that  accordingly, 
the  proposition  to  Issue  bonds  for  the  ac- 
quisition of  Telegraph  Hill  failed  to  carry. 
Whatever  doubt,  however,  a  reading  of  this 
section  might  leave  in  the  mind  is  absolutely 
removed  when  consideration  is  paid  to  the 
fact  that  section  4  of  article  12,  as  originally 
adopted,  declared  that  "at  least  two-thirds 
of  the  electors  voting  thereon  at  such  elec- 
tion shall  be  necessary  to  secure  such  ac- 
quisition and  to  warrant  the  issuance  of 
municipal  bonds  therefor."  Under  the  ear- 
lier charter  provision  it  would  have  beeu 
quite  permissible  to  hold  that  the  law  meant 
that  each  proposition  severally  was  to  re- 
ceive a  two-thirds  vote  of  those  voting  upon 
it,  but,  ex  industrin,  this  language  has  been 
changed  so  as  to  require  a  two-thirds  vote 
of  those  voting  at  the  special  election.  Since 
these  propositions  were  submitted  separately, 
as  the  charter  contemplates,  the  failure  of 
one  to  carry  does  not  alTect  the  validity  of 
the  others  which  Iiave  received  the  requisite 
number  of  votes. 

The  Judgment  of  this  court  therefore  Is 
that  the  Judgment  of  the  trial  court  Is  affirm- 
ed as  to  all  saving  the  ninth  cause  of  action 
pleaded  In  plalntlfTs  complaint  As  to  that 
cause  of  action,  touching  the  acquisition  of 
Telegraph  Hill  for  a  public  park,  the  demur- 
rer of  defendants  to  be  overruled,  and,  if  the 
proofs  of  plaintiff  upon  trial  shall  correspond 
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to  the  allegations  of  the  complaint,  then  upon 
this  cause  of  action  to  enter  Its  judgment  in 
accordance  with  the  prayer  of  the  complaint. 

We  concur:  McPARLAND,  J.;  SHAW, 
J.;  ANGELLOTTI,  J.;  VAN  UYKE,  J.; 
LORIGAN,  J. 


144  Cal.  S74 

O'DEA  y.  MITCHELIi  et  al.     (U  A.  1,259.) 

(Supreme  Court  of  Caliromia.    Aug.  15,  1904.) 

MUNICIPAI.  CORPORATIONS  —  STREET  IMPROVB- 
UENT  ASSESSMENT  —  VALIDITY  —  STATUTE  — 
CONSTITUTIONAL,  LAW  —  ESTOPPEL  —  ENGI- 
NEER'S CERTIFICATE— ENGINEER'S  ESTIIIATB — 
SUFMCIKNCY— LIEN— FORECLOSURE. 

1.  Under  the  Vrooinan  act  (St.  1891,  p.  198, 
c.  147,  i  3),  providing  that  when,  in  the  opin- 
ion of  the  city  council,  the  contemplated  work 
is  of  more  than  local  or  ordinary  public  bene- 
fit, the  council  may  malce  the  expense  of  such 
work  or  improvement  chargeable  on  a  district, 
which  shall  be  declared  in  the  resolution  of  in- 
tention to  be  the  district  benefited  by  the  work 
or  improvement,  it  is  not  mandatory  on  the  city 
council  to  establish  a  district  of  larger  area 
than  that  of  the  lots  fronting  on  the  streets, 
though  in  the  resolution  of  intention  it  was  de- 
clared that  such  work  was  of  more  than  local 
and  ordinary  public  benefit. 

2.  Under  the  Vrooman  act  (St.  1891,  p.  198,  o. 
147,  {  3),  providing  that  when,  in  the  opinion  of 
the  city  council,  the  contemplated  work  is  of 
more  than  local  or  ordinary  public  benefit,  the 
council  may  make  the  expense  of  such  work  or 
improvement  diargeable  upon  a  district,  which 
•hall  be  declared  in  the  resolution  of  intention 
to  be  the  district  benefited  by  the  work  or  im- 
provement, and  that  objections  to  the  extent 
of  the  district  may  be  made  in  writing  by  inter- 
ested parties  within  10  days  after  the  expira- 
tion of  the  time  of  publication  of  notice,  and 
that,  if  the  objections  be  sustained,  all  proceed- 
ings shall  be  stopped,  the  failure  of  an  aggriev- 
ed party  to  seek  the  remedy  provided  in  the 
statute,  and  permitting  the  work  to  progress 
to  completion  without  objection,  estops  him  to 
make  the  objection  that  the  expense  was  made 
a  charge  on  a  district  which  included  only  the 
lots  fronting  on  the  street. 

3.  Such  failure  also  estops  him  to  make  the 
objection  that  the  assessment  Is  repugnant  to 
the  fourteenth  amendment  of  the  federal  Con- 
stitution on  the  ground  that  the  lots  which 
should  have  been  included  in  the  district  were 
not  included,  and  that  therefore  excessive  and 
unjust  burdens  were  placed  on  the  lots  which 
were  assessed,  thus  violating  the  principle  of 
equality. 

4.  In  an  action  to  foreclose  the  lien  of  a  city 
assessment,  an  objection  that  the  assessment  is 
repugnant  to  the  fourteenth  amendment  of  the 
federal  Constitution  on  the  ground  that  the  lots 
which  "should"  have  been  include<l  in  the  dis- 
trict were  not  included,  and  that  therefore  ex- 
cessive and  unjust  burdens  were  placed  on  tlie 
lots  which  were  assessed,  thus  violating  the 
principle  of  equality,  is  not  available,  it  not 
appearing  from  the  record  that  any  particular 
lots  or  portions  of  land  not  included  in  the  as- 
sessment district  should  have  been  so  included, 
\ai  there  being  only  a  general  statement  that 
the  work  was  "of  more  than  local  and  ordi- 
aary  benefit." 

.5.  Under  the  act  of  February  27.  1893  (St. 
1893,  p.  33,  c.  21,  $  2),  providing  that  a  city 
council  may  determine  as  to  the  issuance  of 
bonds  for  Uie  payment  of  a  street  work,  when 
it  finds  on  estimates  of  the  city  engineer  that 
the  cost  will  exceed  |1  per  front  foot  along  each 
line  of  the  street,  a  report  of  the  city  eneineer 
th^t  an  estimated  cost  of  the  work  is  $2.05  per 


front  foot  is  a  sufficient  estimate  to  validate 
proceedings  for  assessment  where  no  bonds  ar» 
issued. 

G.  Under  St  1891,  p.  205,  c.  147,  f  9,  relat- 
ing to  assessments  for  street  improvements,  and 
providing  that  the  warrant,  assessment,  and 
diagram,  together  with  the  certificate  of  the  city 
engineer,  shall  be  recorded,  but  without  any  pro- 
vision that  the  engineer  shall  make  such  a  cer- 
tificate, that  there  is  none  is  immaterial. 

7.  St  1891,  p.  203,  c.  147,  S  7,  subd.  10,  re- 
quiring a  city  engineer  to  make  a  certificate, 
applies  only  to  cases  where  the  owner  of  the 
lot  os.sessed  for  street  improvements  does  the 
work  himself. 
8.  St.  1R91.  n.  20fi.  c.  147.  $  M.  providing 
that  every  certificate  signed  by  the  city  en- 
gineer in  relation  to  street  improvements  shall 
be  prima  facie  evidence  in  the  courts  of  the 
truth  of  its  contents,  does  not  require  the  city 
engineer  to  make  a  certificate. 

9.  A  certificate  of  the  city  engineer,  showing 
the  quantum  of  the  grading  for  street  improve- 
ments, and  that  the  work  was  done  in  accord- 
ance with  the  lines  and  grades,  is  sufficient  to 
sustain  the  validity  of  an  assessment  for  street 
improvement,  though  there  is  no  express  state- 
ment in  the  certificate  that  the  engineer  exam- 
ined the  work  or  measured  it 

10.  A  lien  for  street  improvements  is  on  the 
property,  and  is  paramount  to  the  lien  of  a 
mortgage. 

11.  Under  the  act  approved  Man^  9,  1893  (St 
1893,  p.  89,  e.  79),  providing  that  no  change  of 
an  established  grade  shall  be  ordered  except  on 
petition  of  the  owners  of  a  majority  of  the  prop- 
erty affected  by  the  proposed  change  of  grade^ 
the  validity  of  a  petition  signed  by  a  majority 
of  the  owners  of  the  land  which  at  the  time 
of  the  petition  was  to  be  affected  by  the  pro- 
posed change  of  grade  as  to  which  the  change 
was  asked  by  the  petitioners  is  not  affected  by 
the  fact  that  subsequently  the  council  created 
a  larger  district  for  the  puripose  of  assessment 

12.  An  owner  of  land,  who  joins  in  a  petition 
to  change  the  grade  of  the  street  on  which  his 
land  fronts,  is  not  injuriously  affected,  or  in 
any  way  aggrieved,  or  deprived  of  any  consti- 
tutional ri^ht  because  the  order  for  the  change 
of  grade  included  a  larger  district  than  that 
contemplated  by  the  petition,  it  appearing  that 
his  burdens  were  lightened,  in  that  the  order 
as  changed  compelled  others  to  share  in  the 
expense,  if  any,  mcident  to  the  change. 

Department  2.  Appeal  from  Sopertor 
Court,  Los  Angeles  County;  D.  K.  Trask, 
Judge. 

Action  by  Michael  F.  O'Dea  against  J.  B. 
Mitchell  and  others.  From  a  judgment  for 
plaintiff,  defendants  appeaL    Affirmed. 

Hnnsakcr  &  Britt,  for  appellants.  Frank 
G.  E^layson,  for  respondent 

McFARLAND,  J.  This  Is  an  action  to 
foreclose  the  lien  of  a  certain  street  assess- 
ment against  lots  of  defendant  Mitchell  for 
certain  work  done  on  Sixth  street,  between 
Kreiuout  avenue  and  Blxel  street  in  the  city 
of  Jjoa  Angeles.  Judgment  was  for  plaintiff 
In  the  court  below,  and  defendants  appeal 
from  the  judgment. 

We  do  not  think  that  any  of  the  conten- 
tions of  appellants  for  a  reversal  are  main- 
tainable. No  doubt  interested  parties  some- 
times succeed  in  forcing  prematura  improve- 
ments, and  imposing  on  lot  owners  burdens 

f  10.  Se«  Municipal  Corporatlona,  toL  K,  Cent 
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not,  at  the  time,  called  for  by  the  condi- 
tions surrounding  the  property  affected.  But 
necessary  street  Improvements  can  be  prac- 
tically accomplished  only  by  a  law  under 
■which  they  can  be  enforced;  and  while  the 
property  owner  may  demand  that  all  materi- 
al requirements  of  the  law  be  followed,  the 
law  Itself  should  not  be  frittered  away  by 
sustaining  objections  to  trivial  Irregularities 
and  Blight  negligent  omissions  of  public  of- 
ficials not  Including  anything  material.  Such 
a  course  would  only  result  in  more  onerous 
burdens  In  the  end,  for  bids  for  the  work 
-would  be  at  higher  rates  If  contractors  had 
to  run  the  hazard  of  losing  all  compensation 
If  a  little  slip  in  a  matter  of  no  material  im- 
portance would  make  the  assessment  void. 

1.  Appellants  contend  that  all  the  proceed- 
ings upon  which  the  assessment  was  based 
were  void,  because  In  the  resolution  of  Inten- 
tion to  have  the  work  done  it  is  declared  that 
such  work  was  "of  more  than  local  and  ordi- 
nary public  benefit,"  and  at  the  same  time 
the  expense  was  made  chargeable  on  a  dis- 
trict which  included  only  the  lots  fronting  on 
the  street.  The  said  resolution  really  does 
not  show  on  its  face  what  the  district  cre- 
ated was;  but,  at  all  events,  the  matter  of 
the  size  of  the  district  is  not  Jurisdictional. 
Section  3  of  what  is  known  as  the  "Vrooman 
Act,"  which  is  the  statutory  proceeding  relied 
on  by  appellants  (St.  18»1,  p.  198,  c.  147),  is 
not  mandatory  on  the  city  council  to  estab- 
lish A  district  of  larger  area  than  that  of 
the  lots  fronting  on  the  streets.  It  merely 
provides  that  when,  In  the  opinion  of  the 
council,  the  contemplated  work  'Is  of  more 
than  local  or  ordinary  public  Jbenefit,"  the 
council  "may  make  the  expense  of  such  work 
or  improvement  chargeable  upon  a  district," 
which  shall  be  declared  in  the  resolution  of 
Intention  "to  be  the  district  benefited  by  said 
work  or  improvement"  (German  Sav.  &  L. 
Soc.  ▼.  Bamlsh,  138  (Tal.  120,  89  Fac.  89,  70 
Pac.  1067,  and  cases  there  cited);  and,  un- 
der any  view,  the  mere  omission  of  lots  from 
an  assessment  does  not  make  the  assessment 
void  (Buckman  v.  Landers,  111  Cal.  347,  43 
Pac.  1125).  Moreover,  the  section  provides 
that  "objections  to  the  extent  of  the  district" 
may  be  made  In  writing  by  Interested  parties 
within  10  days  after  the  expiration  of  the 
time  of  publication  of  notice;  that  the  clerk 
shall  lay  such  objection  before  the  council, 
and  the  council  at  its  noEt  meeting  shall  fix 
a  time  for  hearing  the  objections;  that  the 
clerk  shall  notify  the  objectors;  that  the 
council  shall  hear  and  pass  upon  the  objec- 
tions, and  its  decision  shall  be  final  and  con- 
clusive; that,  if  the  objections  be  sustained, 
all  proceedings  shall  be  stopped,  but,  If  over- 
ruled, the  proceedings  shall  continue.  This  Is 
a  remedy  which  the  party  Interested  should, 
at  least  In  the  first  Instance,  avail  himself  of; 
and  appellants,  not  having  done  so,  and  bar- 
ing allowed  the  work  to  progress  and  to  be 
completed  wlthont  objection,  cannot  now  be 
beard  to   make  the  objection  which  they 


should  have  made  before  the  work  com- 
menced, and  at  the  time  and  In  the  manner 
prescribed  in  the  statute,  where  the  error,  If 
any,  conld  have  been  corrected.  See  cases 
above  cited.  "The  aggrieved  owner  should 
exhaust  the  special  remedies  provided  before 
he  applies  to  the  coui-t,"  and  "should  not  thus 
Bit  by  and  see  bis  property  improved,  and 
expect  to  escape  the  expense."  Harney  T. 
Benson,  113  Cal.  814,  45  Pac.  687. 

2.  Appellants  contend  that  the  assessment 
here  involved  is  in  conflict  with  the  four- 
teenth amendment  to  the  Constitution  of  the 
United  States,  because  lots  which  should 
have  been  assessed  were  not  Included  In 
the  district,  and  therefore  excessive  and  un- 
just burdens  were  placed  upon  the  lota  which 
were  assessed;  thus  violating  the  principle 
of  equality.  But,  for  the  reasons  above  stat- 
ed. If  for  no  other,  this  contention  cannot  be 
maintained.  Appellants,  having  failed  to  in- 
voke the  remedy  provided  by  the  statute, 
are  now  in  no  position  to  assert  rights,  If  any 
they  have,  which  conld  have  been  secured 
by  that  remedy.  Furthermore,  it  does  not 
appear  in  the  record  in  this  case  that  any 
particular  lots  or  parcels  of  land  not  Included 
in  the  assessment  district  should  have  been 
BO  Included.  The  only  thing  touching  that 
matter  is  the  general  statement  In  the  peti- 
tion of  certain  lot  owners  and  in  the  resolu- 
tion of  intention  that  the  contemplated  work 
was  "of  more  than  local  and  ordinary  benefit" 
If  any  other  particular  lots  had  been  Includ- 
ed, the  owners  thereof  might  possibly  have 
made  valid  "objections  to  the  extent  of  the 
district,"  and  shown  that  the  lots  should  not 
have  been  Included  therein.  What  is  there 
In  the  record  to  show  the  court  that  any  other 
particular  lot  or  area  should  have  been  put 
In  the  district? 

3.  By  section  2  of  an  act  "to  provide  a 
system  of  street  improvement  bonds,"  ap- 
proved February  27,  1893  (St  1893.  p.  33,  c. 
21),  It  Is  provided  that  the  city  council  may 
determine  that  certain  serial  bonds  may  be 
Issued  for  the  payment  of  street  work,  when 
the  council  find  "upon  estimates  of  the  dty 
engineer"  that  the  cost  will  exceed  "one  dol- 
lar per  front  foot  along  each  line  of  the 
street,"  etc.  In  the  case  at  bar  the  city  en- 
g;Ineer  reported  to  the  council  that  "the  esti- 
mated cost  of  said  work  Is  $2.95  per  front 
foot"  and  it  is  contended  that  the  whole 
proceeding  Is  Invalid  because  this  report  is 
not  full  enough  to  meet  the  requirements  of 
the  Btatute,  stress  being  laid  on  the  nse  of 
the  plural  word  "estimates."  It  is  not  en- 
tirely clear  how  this  question  can  arise  here, 
for  it  would  seem  to  Involve  at  most  only  the 
validity  of  any  bonds  that  might  be  Issued 
in  payment  of  the  assessment  and  there  is 
no  issue  here  as  to  the  validity  of  bonds. 
The  act  provides  that  If  the  owner  of  a  tot 
assessed  shall  notify  the  treasurer  that  "he 
desires  no  bond  to  be  Issued  for  the  assess- 
ments" on  his  land,  "no  such  bonds  shall  be 
Issued";    and  in  the  case  at  bar  appellant 
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Mitchell,  the  owner  of  the  lots  la  question, 
gave  such  notice,  and  no  bonds  were  Issued 
for  assessments  on  his  property.  But,  under 
our  view,  the  clear  meaning  of  the  statute 
Is  merely  that  the  city  engineer,  being  sup- 
posed to  have  special  knowledge  of  the  sub- 
ject, should  inform  the  council  what  his 
estimate  is  of  the  cost  of  the  proposed  work 
per  front  foot  There  is  no  requirement  that 
he  shall  enter  into  details;  and  there  is  no 
warrant  for  holding  the  whole  proceeding 
void  because  that  official  did  not  do  some- 
thing which  the  statute  does  not  require  him 
to  do. 

4.  It  is  contended  that  the  assessment  la 
void  because  the  certificate  of  the  city  en- 
gineer, after  the  work  was  done,  does  not 
meet  the  requirements  of  the  law.  There  is 
really  no  express  requirement  in  the  statute 
that  the  city  engineer  shall  make  any  certifi- 
cate at  all.  In  section  8  (St  1891,  p.  205,  c. 
147)  it  is  provided  that  "said  warrant  as- 
sessment, and  diagram,  together  with  the 
certificate  of  the  city  engineer,  shall  be  re- 
corded"; but  there  is  no  provision  requiring 
him  to  make  a  certificate,  except  in  subdi- 
vision 10  of  section  7,  which  applies  only 
to  cases  where  the  owner  of  the  lot  does  the 
work.  There  is  no  provision  whatever  as  to 
the  form  of  the  engineer's  certificate,  or 
what  it  must  contain.  By  section  34  It  is 
provided  that  the  city  engineer  is  the  prop- 
er person  to  render  certain  services,  but 
there  is  no  provision  tliat  be  shall  make  any 
certificate.  There  is  merely  a  provision  that 
"every  certificate  signed  by  him"  shall  be 
prima  facie  evidence  in  the  courts  of  the 
truth  of  its  contents;  and  it  has  been  said 
in  one  or  two  opinions  that  the  certificate 
referred  to  in  section  9  is  presumably  the 
one  mentioned  in  section  34.  But  to  put  into 
the  statute  by  Implication,  first  a  require- 
ment, not  there,  that  the  engineer  must 
make  some  kind  of  a  certificate,  and,  second, 
the  requirement  not  there,  that  the  certifi- 
cate must  be  of  a  certain  form,  or  must  con- 
tain certain  things,  and  then  to  hold  the 
asssessment  void  because  the  engineer's 
certificate  does  not  fully  comply  with  these 
implications,  would  be,  even  as  against  pro- 
ceedings in  invltum,  to  carry  the  doctrine  of 
strict  construction  beyond  all  reasonable 
bounds.  Assuming  that  any  certificate  is  re- 
quired, the  certificate  in  the  case  at  bar 
shows  the  quantum  of  the  grading,  and  that 
the  work  was  done  In  accordance  with  the 
lines  and  grades;  and  we  do  not  think  that 
the  assessment  is  void,  as  contended  by  ap- 
pellants, because  there  is  no  express  state- 
ment in  it  that  the  engineer  examined  the 
work  or  measured  it,  etc.  Appellants  rely 
on  the  case  of  Frenna  v.  Sunnysidc  L.  Co., 
124  Cal.  437,  57  Pac.  302,  which  was  fol- 
lowed in  Obermeyer  v.  Patterson,  130  Cal. 
531,  62  Pac.  926.  The  decision  in  the  Frenna 
Case  seems  to  have  been  based  mainly  upon 
the  ground  that  the  certificate  of  the  city 
engineer  referred  to  was  based  upon  an- 


other certificate,  which  was  signed  by  a  per- 
son  who  was  neither  the  engineer  nor  a 
deputy;  but.  If  it  cannot  be  distinguished 
from  tb»  views  aliove  expressed,  it  muat 
give  way  to  the  later  case  of  Reid  v.  Clay, 
134  Cal.  207,  66  Pac.  262.  (In  the  i^lnlon 
in  this  later  case,  as  published,  there  is  evi- 
dently a  clerical  error.  It  refers  to  sabdl- 
vialon  10  of  section  6  of  the  act  when  sec- 
tion 7  la  clearly  meant)  By  snl>dir!3!on  lO 
of  section  7  (St  1889,  p.  1C4,  c.  151)  it  Is 
provided  that  the  owner  may  liimself  do 
certain  street  work  at  ills  own  expense,  and 
that  in  such  case  he,  at  hia  own  expense, 
must  procure  a  certificate  from  the  dty  en- 
gineer showing  the  amount  of  work  done. 
etc.,  and  must  file  the  same  with  the  super- 
intendent of  streets,  who  must  record  it.  In 
Beid  V.  Clay,  which  was  a  suit  to  enforce 
a  street  assessment  one  of  the  points  made 
by  the  appellant  who  was  defendant  in  the 
court  below,  was  insufficiency  of  the  engi- 
neer's certificate,  and  on  that  point  the  de- 
cision of  the  court  was  as  follows:  "Nor  Is 
there  anything  in  the  objection  to  the  suffi- 
ciency of  the  engineer's  certificate.  A  certlfl- 
cate  of  the  engineer  is  not  required,  except 
in  the  case  provided  for  in  subdivision  10  of 
section  5  [7]  of  the  act  He  is,  indleed,  em- 
powered by  section  84  (St  1889,  p.  171.  c. 
161),  when  required,  to  make  a  certificate  of 
the  work  done;  and  where  the  certificate  Is 
made  it  must,  under  the  provisions  of  sec- 
tion 9,  be  recorded.  But  this  provision  mxist 
be  construed  as  requiring  its  record  only 
in  cases  where  the  certificate  is  in  fact 
made,  or  is  required  to  l>e  made  by  sec- 
tion 5,  subd.  10  [subdivision  10,  {  7].  Wbere 
the  certificate  is  made  otherwise  than  in  the 
case  provided  for  la  the  subdivision  cited. 
it  Is  simply  for  the  purpose  of  assisting  the 
superintendent  of  streets,  upon  whom,  by 
section  8,  is  devolved  the  function  of  deter- 
mining whether  tlie  contract  had  been  sat- 
isfactorily performed.  It  follows  that  the 
certificate,  if  satisfactory  to  tlie  superintend- 
ent cannot  be  defective;  or,  in  other  words, 
that  its  contents  are  immaterial  to  the  valid- 
ity of  the  lien.  Gray  v.  Lucas,  115  CaL  434 
et  seq.,  47  Pac.  354;  Jennings  ▼.  Le  Breton, 
80  Cal.  13,  14,  21  Pac.  1127;  Finlayson  on 
Street  Law,  103." 

S.  The  appellant  Azelia  C.  Huntinirton 
holds  a  mortgage  on  the  premises  owned  by 
defendant  Mitchell  and  covered  by  the  as- 
sessment here  in  question,  and  she  contends 
that  her  mortgage  lien  is  superior  to  that  of 
the  assessment  lien;  but  this  contention  is 
not  maintainable.  A  lien  for  public  taxes 
and  assessments  is  upon  the  property,  and 
is  paramount  to  all  liens  acquired  by  per- 
sonal contract  There  is  no  diSerence  in 
tills  respect  between  taxes  for  street  im- 
provements and  general  taxes.  As  is  said 
in  Dressman  v.  National  Bank.  100  Ky.  571. 
38  S.  W.  1052,  30  L.  R.  A.  121:  "Both  are 
levied  under  the  sovereign  power  of  the 
state,  and  both  are  levied  under  the  theory 
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titat  they  are  for  tbe  general  good,  and  the 
■ame  general  powers  for  enforcing  tbeir  col- 
lection are  given."  See,  also,  Morey  t.  caty 
of  Dnluth,  76  Minn.  221,  77  N.  W.  829;  WU- 
aaa  v.  OaUfomla  Bank,  121  Cal.  631,  54  Pac. 
119;  Odell  T.  Wilson,  63  Cal.  ISd;  German  S. 
&  Jx  Society  T.  Rnmlsb.  188  Cal.  120,  69 
Pac.  89,  70  Pac.  1067.  In  tbe  late  rase  ot 
German  S.  &  L.  Sodety  y.  Ramlsh,  sapi-a,  tb« 
mle  Is  clearly  stated  that  the  Hen  of  an  as- 
sessment for  street  Improvement,  like  the 
lien  of  a  tax  for  general  purposes.  Is  "su- 
perior to  all  other  Ilena  prior  or  otherwise^'; 
for  while,  In  that  case,  the  bond  act,  which 
expressly  provides  that  the  bond  shall  be  a 
first  Hen,  was  Involved,  still  the  decision 
went  on  tbe  broad  gronnd  that  an  assessment 
for  street  Improvement  was  paramount  to  all 
other  liens. 

6.  The  foregoing  are  all  tbe  points  calling 
for  discussion  which  concern  the  particular 
proceeding  ont  of  which  this  litigation  arose; 
that  is,  the  assessment  proceeding.  Appel- 
lants, however,  claim  the  right  to  go  back 
and  attack  another  and  distinct  proceeding 
which  was  for  a  change  of  grade  of  Sixth 
street  under  an  amendatory  act  providing 
for  such  change,  approved  March  9, 1893  (St. 
1893,  p.  89,  c.  79),  which  proceeding  was  in- 
augurated and  completed  prior  to  the  said  as- 
sessment proceeding.  Appellants  contend 
that  the  said  proceeding  for  a  change  of  grade 
was  void,  and  therefore  all  subsequent  as- 
sessment proceedings  must  fall.  The  stat- 
ute provides  that  "no  change  of  an  estal>- 
Ilshed  grade  shaH  be  ordered  except  on  pe- 
tition of  the  owners  of  a  majority  of  the 
property  affected  by  the  proposed  change  of 
grade."  There  was  a  formerly  estabUshed 
Igrade  of  Sixth  street,  and  the  order  for  a 
change  of  grade  in  the  case  at  bar  was  based 
on  the  petition  for  a  change  of  grade  of  Sixth 
street  l)etween  Fremont  avenue  and  Blxel 
street,  ahd  was  signed  by  a  majority  of  the 
owners  of  lots  fronting  on  that  part  of 
Sixth  street  where  the  grade  was  asked  to 
be  changed.  Tbe  council  determined  the  pe- 
tition to  he  sufficient;  but  It  seems  that  for 
tlie  purpose  of  assessment  in' relation  to  this 
change  of  grade  order  the  council  established 
a  district  which  included  a  part  of  Sixth 
•treet,  and  lands  adjoining  it,  where  there 
was  not  to  be  any  change  of  grade,  and  it 
•PI>«ars '  that  the  original  petition  did  not 
Include  the  own^  of  a  majority  of  the  area 
tnclnded  within  tli«  district,  wMch,  of  course, 
'was  established  after  the  filing  of  the  peti- 
tion, and  after  the  council  had  determined 
the  petition  snfBcient;  and  appellants'  con- 
tention is  that,  because  the  petition  did  not 
Include  a  majority  of  the  owners  of  land  in 
the  district  subsequently  created  for  the  pius 
pose  of  assessment,  therefore  the  change  of 
grade  order  and  all  subsequent  proceedings 
wer*  void.  The  facts  as  to  this  fbrmer  or- 
der, for  a  cliange  of  grade,  as  disclosed  by 
Jthe  record)  are  very  meager.  It  does  not  ap- 
pear what  tbe  change  ordered  was — whether 


ft  was  faierely  format  add  trivial,  and  not 
substantially  affecting  the  rights  of  any  onc^ 
or  whether  it  was  of  material  consequence; 
it  merely  appearing  that  the  change  was  ask- 
ed to  be  niade  in  accordance  with  a  certain 
map,  which  map  does  not  appear  in  the  rec- 
ord; and  it  does  not  appear  whether  or  not 
any  assessment  ever  followed  the  order  or 
was  enforced  or  collected. 

It  is  doubtful  if  the  change  of  grade  pro- 
ceeding can  be  considered  at  all  in  this  case 
(see  Wlngate  v.  Astoria,  39  Or.  603,  65  Pac< 
982,  and  authorities  there  cited);  but,  con- 
ceding that  it  can,  the  contention  of  appe.- 
lants  for  a  reversal  on  account  of  the  for- 
mer proceeding  is  not  maintainable.  In  the 
first  place,  the  petition  was  sufficient  It  in- 
cluded a  majority  of  the  owners  of  land 
wliich,  at  tbe  time  of  the  petition,  was  to 
be  affected  by  the  proposed  change  of  grade 
of  that  part  of  Sixth  street  as  to  which  the 
change  was  asked  by  the  petitioners.  Its 
sufficiency  was  not  affected  by  the  fact  that 
subsequently  tbe  council  created  a  larger 
district  for  the  purpose  of  assessment  More- 
over, bow  could  tbe  owners  of  lands  fronting 
on  that  part  of  the  street  on  which  the  grade 
was  to  be  changed,  of  whom  appellant  Mitch- 
ell was  one,  be  injuriously  affected,  or  ia 
any  way  aggrieved,  or  have  any  of  their  con- 
stitutional rights  invaded,  because  tbeir  bur- 
dens were  lightened  by  an  order  which  com- 
pelled other  persons,  whether  rightfully  or 
hot,  to  share  with  them  the  expenses,  if  any, 
incident  to  tlie  mere  paper  order  for  the 
change  dt  grade?  Those  other  persons  are 
not  aiH>eallng,  nor  does  it  appear  that  they 
ever  made  any  objections  to  the  order  which 
brought  them  within  the  assessment  district. 
Again,  if  it  could  be  held  on  this  appeal  that 
the  order  for  the  change  of  grade  was  invalid, 
then  the  grade  lemalned  as  originally  estab- 
lished, and  appellants'  remedy  would  be  an 
appeal  to  the  cowicil,  under  section  11  of  the 
Vrooman  act;  from  the  acceptance  of  the 
work  by  the  city  engineer.  See  German  S.  Sc 
L.  Soc  v.  Bamish,  supra,  and  cases  there 
dted. 

The  Judgmeat  appealed  from  is  affirmed. 

We  concur:  UENSHAW,  J.;  LOltlGAN, 
J. 


144  Cal.  4W 
WEED  rt  al.  r.  SNOOIC  et  al.    (L.  A.  1,284.) 

(Supreme  Court  of  California.    Aug.  18,  1904.) 

PUBUO  I.AN0S-^mKIIIS  CI.AIM8— LOCATION— 
MINING  I4ANDS  — CONVEYANCES  — LEASRS  — 
BIGHTS  OF  LESSEE  —  BELOCATION—QUlETINa 
TITLE— BURDEN  OF  PBOOF. 

1.  Where  plaintiffs  located  80  acres  of  public 
oil  land,  and  made  a  discovery  thereon,  and 
thereafter  located  ItiO  acres,  which  included  tbe 
80  acres  firat  located  and  an  80-acre  tract  ad- 
joiaing,  then  in  tbe  possession  of  aaotlier,  plain- 
tiffs' prior  discovery  on  the  first  80  acres  was 
unavailable  for  the  punraae  of  perfecting  a  aon- 
solidated  claim  to  the  160-acre  tract. 
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%  The  diicoTery  of  oil  In  pabHti  land  located 
••  a  placer  oil  mininx  claim,  after  the  posting 
of  notice  and  the  marking  of  the  claim,  ia  avail- 
able for  the  purpose  of  perfecting  the  locator'! 
claim  thereto,  in  the  absence  of  intervening 
rights  of  third  persons. 

S.  Where  a  lessee  of  a  placer  oil  mining  loca- 
tion was  in  possession,  and  was  actively  at 
work,  and  expending  money  for  the  purpose  of 
■inking  an  oil  well  and  discovering  oil  on  the 
claim,  the  rights  of  such  lessee  could  not  ba 
forfeited  to  third  persons  during  the  progress 
of  such  work,  who  attempted  to  relocate  the 
land  on  the  ground  that  the  original  locator 
or  such  lessee  had  not  actually  discovered  oil 
in  the  land  prior  to  such  location. 

4.  Where  public  land  was  located  as  a  placer 
oil  mining  claim,  the  rights  of  the  locator  were 
subject  to  conveyance  or  lease  either  before  or 
after   discovery. 

5.  In  an  action  to  quiet  title  to  a  placer  oil 
mining  location,  as  against  persons  claiming 
a  prior  right  thereto,  plaintiff  must  recover, 
if  at  all,  on  the  strength  of  his  own  title. 

Commissioners'  Decision.  Departmeot  1. 
Appeal  from  Superior  Court,  Kern  County; 
3,  W.  Mahon,  Judge. 

Action  by  P.  P.  Weed  and  others  against 
Walter  Snook  and  others.  From  a  Judgment 
in  favor  of  defendants,  plaintiffs  appeal.  Af- 
Armed. 

H.  V.  Reardan  and  Geo.  B.  Whltaker  (A. 
B.  McCutchen,  of  counsel),  for  appellants. 
P.  W.  Bennett  and  Fred  B.  Boiton,  for  re- 
spondents. 

COOPER,  O.  This  action  was  brought  by 
plaintifTs  to  quiet  title  to  the  south  half  of 
the  northeast  quarter  of  section  12,  T.  11 
N.,  R.  4  W.,  S.  B.  M.  The  case  was  tiled 
before  tiie  court,  and  findings  tiled,  upon 
which  judgment  was  entered  for  defend- 
ants. Plaintiffs  made  a  motion  for  a  new 
trial,  which  was  denied,  and  bring  this  ap- 
peal from  the  order. 

The  facts  are  fully  founds  and,  while  ap- 
pellants in  their  brief  have  argued  the  evi- 
dence and  many  propositions  as  to  the  min- 
ing laws  and  decisions  applicable  to  certain 
theories  of  the  case,  yet  as  the  findings 
cannot  be  successfully  assailed  on  this  ap- 
peal, the  case  on  the  merits  Involves  the  bIb- 
gle  proposition  as  to  whether  or  not  the 
facts  are  such  as  to  support  the  Judgment 
and  order.  It  is  admitted  that  In  January, 
1900,  the  land  in  controversy  was  a  part  of 
the  public  domain  of  the  tJnlted  States,  and 
open  to  location  and  sale  under  its  mineral 
laws  and  regulations.  The  plaintiffs  and 
defendants  all  claim  under  locations  made  or 
claimed  to  have  been  made  of  the  land  as 
mineral  land.  The  mineral  claimed  and  con- 
ceded to  exist  in  the  land  is  oil.  Under 
Act  Cong.  Feb.  11,  1897,  c  216,  29  Stat. 
626  [TJ.  S.  Comp.  St.  1901,  p.  1434],  the  loca- 
tion and  sale  of  oil  land  Is  governed  by  the 
mineral  laws  of  the  United  States  applicable 
to  the  location  and  sale  of  placer  mining 
claims.  The  questions  material  to  the  de- 
cision of  this  case  do  not  Involve  the  mark- 
ing of  the  locations,  nor  the  posting  of  no- 


tices, bat-  tfa«  Talidlty  of  the  locatlMis  o£ 
the  respective  parties  as  to  their  respective 
dates  and  the  discovery  of  oil  in  the  land. 
It  may  be  stated  preliminarily  that  oil  waa 
not  discovered,  under  either  location,  until 
fomid  by  sinking  or  driving  a  well  down  to 
the  sand.  The  mere  finding  of  surface  indi- 
catkMia,  such  as  seepage  of  oil,  is  not  ordi- 
narily sufficient.  Oil  must  have  been  discov- 
ered within  the  limits  of  the  claim.  Nevada 
Sierra  Oil  Ca  ▼.  Home  OU  Co.  (C  C.)  98  Fed. 
673;  MlUer  ▼.  Chrlsman,  140  CaL  446,  73 
Pac.  1083,  74  Pac.  444.  The  facts  and  dates 
as  to  the  respective  locations  and  discoveries 
In  and  to  the  80  acres  In  contest  are  substan- 
tiaUy  as  follows:  On  January  20,  1900.  de- 
fendants Walter  Snook,  John  Snook,  Maria 
B.  Snook,  B.  A.  Baer,  W.  L.  Dixon,  G.  J. 
Plants,  F.  N.  Sawyer,  and  R.  Frlzelle,  each 
being  a  citizen  of  the  United  States,  made 
a  location  and  marked  the  boundaries  of  a 
consolidated  placer  mining  claim  called  tbe 
"Pacific  Placer  Mining  Claim,"  which  loca- 
tion included  the  land  In  contest  On  tbe 
10th  day  of  April,  1900,  William  Carter,  G.  E. 
Squires,  and  C.  J.  Harvey,  three  of  tbe  plain- 
tiffs, together  with  one  Ross,  each  being  a 
dtlzen  of  the  United  States,  located  a  mining 
claim  consisting  of  the  north  half  of  the 
southeast  quarter  of  said  section,  being  tbe 
SO  acres  of  land  south  of  tbe  land  in  contest, 
and  known  as  "Ohio  No.  1  Placer  Claim." 
On  the  23d  day  of  May,  1900,  the  said  lo- 
cators of  the  north  half  of  the  southeast 
quarter  of  said  section.  Including  three  of  the 
plaintiffs,  conveyed  to  tbe  Lion  Oil  Company, 
a  corporation,  10  acres  of  the  said  80  located 
by  them.  The  said  Lion  Oil  Company  pro- 
ceeded to  develop  the  10  acres  conveyed  to 
It,  and  In  October,  1900,  bad  driven  a  well 
750  feet  deep,  and  discovered  oil  therein. 
This  discovery  completed  and  validated  the 
location  of  the  said  north  half  of  the  south- 
east quarter  of  said  section.  At  this  time 
the  defendants  had  not  succeeded  In  dis- 
covering oil,  and  thus  perfecting  their  loca- 
tion of  the  south  half  of  the  northeast  quar- 
ter of  said  section.  On  November  28,  1900, 
before  there  was  any  conflict  as  to  the 
land  In  contest,  the  Vesuvius  OU  Company,  a 
corporation,  having  leased  from  and  through 
defendants  the  said  lands,  went  Into  actual 
possession  thereof,  and  began  the  active  work 
of  preparing  to  drill  a  well  therein  for  the 
discovery  of  olL  At  this  time  there  was 
■till  no  conflict  as  to  the  land  In  contest,  and 
neither  plaintiffs  nor  any  one  else  other  than 
defendants  were  claiming  any  Interest  In  or 
possession  to  the  said  lands  so  leased  to  the 
Vesuvius  Oil  Company.  On  the  24th  day  ^ 
December,  1000,  while  the  said  Vesuvlua  OU 
Company  was  In  the  quiet  and  peaceable 
possession  of  the  lands  In  contest;  and  erect- 
ing Ita  buildings,  derricks  and  machinery 
thereon  for  the  purpose  of  drilling  for  oil, 
the  plaintiffs,  without  permission  of  defend- 
ants, made  out  a  notice  la  due  tarm  for  a 
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consolidated  placer  mining  claim  for  the  i 
south  half  of  the  northeast  quarter  and  the 
north  half  of  the  Boutbeast  quarter,  being 
the  lands  embraced  in  both  the  prior  loca- 
tioDB,  the  Ohio  No.  1  placer  claim  and  the 
Pacific  placer  claim.  The  plaintiffs  were  citi- 
zens of  the  United  States,  and  entitled  to 
locate  mineral  lands.  They  properly  marked 
the  location  of  the  claim  so  as  to  indicate  its 
boundaries,  and  posted  a  notice  upon  the 
same,  claiming  it  as  "Lion  No.  1  Placer 
Claim."  At  the  time  of  so  attempting  to  lo- 
cate the  entire  160  acres,  the  plaintiffs  had 
made  no  discovery  of  oil  or  mineral  In  the 
south  half  of  the  northeast  quarter,  nor  had 
tbey  attempted  to  do  so,  and  the  claim  to  th& 
north  half  of  the  southeast  quarter  had  been 
perfected  by  the  discovery  of  oil  therein  on 
the  10  acres  conveyed  to  the  Lion  Oil  C!om- 
pany.  They  have  never  entered  upon  the 
land  In  contest,  nor  discovered  oil  thereon; 
the  only  discovery  being  that  made  by  the 
Lion  Oil  Company  as  aforesaid.  On  Decem- 
ber 27,  1900,  the  Vesuvius  Oil  Company  com- 
menced the  work  of  drilling  a  well  upon  the 
land  in  contest.  On  January  15,  1901,  white 
the  said  lessee  of  defendants  was  in  posses- 
sion of  the  land  In  contest,  and  had  expended 
a  large  amount  of  money  in  machinery  and 
labor,  and  was  so  engaged  in  drilling  for  oil 
on  the  premises,  the  plaiBtlfTs  commenced 
this  action.  In  February,  1901,  the  said  Ve- 
suvius Oil  Company  discovered  oil  in  the 
said  well  so  drilled  by  it  on  said  land,  and 
at  the  time  of  the  trial  of  this  action  had 
expended  for  machinery,  building,  and  drill- 
ing for  oil  the  sum  of  about  $10,000. 

Upon  the  above  facts  defendants  were  en- 
titled to  judgment.  The  plaintifTs  must  rely 
Tipon  the  strength  of  their  own  title.  They 
have  not  expended  money  nor  entered  upon 
the  development  of  the  lands  in  contest. 
They  have  made  no  discovery  of  oil  thereon. 
They  have  merely  posted  notices  and  marked 
the  boundaries  of  the  land  in  connection 
with  the  south  80  acres,  which  they,  or  at 
least  three  of  them,  had  already  located. 
The  discovery  of  oil  had  been  made  upon 
this  south  80  acres,  but  the  plaintiffs  here 
cannot  claim  such  discovery  as  being  a  dis- 
covery upon  the  land  in  contest.  The  claim 
of  appellant  that  the  prior  discovery  on  the 
south  80  can  be  availed  of  for  the  purpose 
of  making  a  consolidated  filing  npon  the 
whole  160  acres  cannot  be  upheld,  if  snch 
be  the  law,  eight  parties  might  locate  20 
acres  each  of  a  quarter  section,  and  each 
begin  the  work  of  putting  In  machinery  and 
drilling  on  his  20  acres.  It  is  at  once  ap- 
parent that  the  first  discovery  of  oil  by  either 
of  the  parties  would  depend  npon  many 
circumstances,  such  as  the  means  of  the 
party,  bis  experience,  the  kind  of  land  or 
rock  through  which  he  must  drive  his  well. 
Some  one  of  the  eight  would  be  the  first 
to  discover  oil.  Could  sncb  party  then  get 
seven  others,  and  relocate  bis  claim,  with 
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the  entire  160  acres,  as  a  consolidated  claim, 
and  thus  claim  the  fii-st  discovery  as  to  the 
entire  160  acres,  and  obtain  title  thereto  to 
the  exclusion  of  the  seven  other  original  lo- 
cators? Such  course  cannot  be  sanctioned 
by  the  courts.  It  would  lead  to  strife,  riots, 
and  the  shedding  of  blood.  And  yet  such 
is,  in  principle,  the  claim  of  the  plaintiffs  in 
this  case. 

The  statutes  and  mining  laws  of  the  Unit- 
ed States  do  not  contemplate  the  forcible 
or  clandestine  entry  and  location  of  lands  in 
the  peaceable  possession  of  other  parties, 
who  have  located  the  same  In  good  faith, 
and  who  are  endeavoring  to  secure  their 
claims.  Atherton  v.  Fowler,  96  U.  S.  513, 
24  L.  Ed.  732;  Nevada  Sierra  Oil  Ca  v. 
Home  Oil  Co.  (C.  C.)  98  Fed.  680 ;  Miller  v. 
Cbrisman,  140  Cal.  449,  73  Pac.  1085.  Cases 
are  cited  to  the  effect  that  a  location  cannot 
be  made  unless  the  mineral  discovery  pre- 
cedes the  location.  Such  Is  not  the  better 
rule,  nor  the  rule  adopted  in  this  state.  In 
Miller  v.  Chrisman,  supra,  it  was  said  by 
this  court  in  bank:  "It  has  been  said  that 
it  is  not  necessary  that  discovery  should  pre- 
cede nor  coexist  with  posting  of  notice  and 
the  marking  of  the  claims,  but  that  a  dis- 
covery subsequently  made  perfects  the  title, 
except  so  far  as  the  rights  of  others  may 
have  Intervened.  This  proposition  is  perhaps 
too  well  recogni7«d  to  require  citation  of 
authorities,  but  reference  may  be  made  to  1 
Lindley  on  Mines  and  Mining,  §  330 ;  Jupiter 
Mining  Company  v.  Bodie  Con.  MIn.  Co.  (C. 
C.)  11  Fed.  666;  North  Noonday  Mine  Co. 
V.  Orient  Min.  Co.  (C.  C.)  1  Fed.  522 ;  Thomp- 
son v.  Spray,  72  Cal.  528,  14  Pac.  182; 
Erwln  V.  Perego,  03  Fed.  608,  35  C.  C.  A. 
482;  Erhardt  T.  Boaro,  113  U.  S.  527,  5 
Sup.  Ct  660,  28  L.  Ed.  1113;  English  T. 
Johnson,  17  Cal.  108,  76  Am.  Dec.  574.  It  Is 
therefore  evident  that  the  location  and  subse- 
quent discovery  of  oil  by  defendants  per- 
fected their  title  If  plaintiffs  have  no  In- 
tervening right  As  before  stated,  the  first 
attempt  to  in  any  way  connect  themselves 
with  the  title  was  by  attempting  to  locate 
the  land  December  24,  1900.  The  correct 
rule  Is  stated  In  Miller  v.  Chrisman,  supra: 
"One  who  thus  In  good  faith  makes  his  loca- 
tion, remains  in  possession,  and  witb  due 
diligence  prosecutes  bis  work  toward  a  dis- 
covei7,  is  fully  protected  against  all  forms 
of  forcible,  fraudulent,  surreptitious,  or  clan- 
destine entries  and  intrusions  upon  his  pos- 
session. •  •  ♦  They  [the  locators]  have, 
then,  this  right  of  possession,  and  with  it 
tbe  right  to  protect  their  possession  against 
all  illegal  Intrusions,  and  to  work  the  land 
for  the  valuable  minerals  it  is  thought  to 
contain.  We  cannot  conceive  why  these 
rights  may  not  in  good  faith  be  made  the 
subject  of  conveyance  by  the  associates  as 
well  before  as  after  discovery."  If  defend- 
ants had  been  guilty  of  such  laches  that 
It  could  have  been  presumed  that  they  Iia4 
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abandoned  their  location,  and  If  plaintUfa 
bad  made  an  open  peaceable  entry  and  ac- 
quired bona  flde  rlgbta  at  a  time  wben  de- 
fendants were  not  In  posseBslcm  tbereof  and 
prosecuting  the  work  of  development,  tbe 
case  would  have  been  very  different  But 
the  plaintiffs  attempted  to  locate  while  de- 
fendants were  in  possession,  and  actively 
preparing  to  drill  a  well.  As  to  tbe  time  that 
elapsed  between  tbe  date  of  defendants*  lo- 
cation and  November  of  tbe  same  year,  and 
tbe  reasons  why  defendants  were  not  active- 
ly at  work  trying  to  discover  oil  during  all 
of  said  time,  it  is  not  necessary  here  to  In- 
quire. As  to  plaintiffs,  it  Is  sufficient  that 
defendants  were  so  In  possession  and  active- 
ly at  work  wben  they  attempted  to  locate. 
It  was  said  by  the  Commissioner  of  the  Gen- 
eral Land  Office  In  an  opinion  rendered  De- 
cember iS,  1900  (Kern  Blver  Oil  Company 
T.  O.  W.  Clarke):  "One  who  has  made  a 
mining  location  upon  the  public  land  in  tbe 
manner  provided  for  in  the  statute,  and  in 
conformity  with  local  laws  and  regulations 
of  miners,  has  a  qualified  title  to  the  lands, 
which  may  be  bought  and  sold  as  other  prop- 
erty. *  *  *  He  is  on  the  land  in  per- 
sonal occupancy,  and  under  color  of  right, 
and  should  be  allowed  an  opportunity  to 
show  that  the  land  possessed  mineral  In 
paying  quantities.  In  which  event  his  right 
would  relate  back  to  the  date  of  location." 
And  we  regard  the  law  as  settled  that,  while 
a  locator,  who  has  made  bis  location,  Is  en- 
gaged. In  good  faith,  in  prospecting  it  for 
minerals,  and  complies  with  the  laws  as  to 
expenditures,  and  Is  in  possession,  the  land 
is  not  open  for  location  by  others.  In  case 
of  petroleum  lands  the  discovery  cannot,  in 
most  cases,  be  made  except  by  considerable 
labor  and  expense  In  sinking  wells.  In  mak- 
ing the  location  the  locator  necessarily  takes 
into  consideration  surface  indications,  geo- 
logical formations,  proximity  to  known  mines 
or  welts  producing  oil.  He  must  make  his 
location  in  good  faith,  and  use  proper  dili- 
gence to  make  discovery  of  oil.  If  he  does 
not  do  BO,  he  will  lose  his  rights,  under  his 
location,  as  to  parties  who  may  afterwards 
in  good  faith  acquire  rights.  But  where  the 
locator  Is  In  possession  under  bis  location, 
and  is  actively  at  work  tbrough  his  lessees  or 
otherwise,  and  expending  money  for  the  pur- 
pose of  discovering  oil,  his  rights  cannot  be 
'forfeited  to  third  parties  who  attempt  to 
make  locations  under  such  circumstances. 
The  law  must  be  given  a  liberal  and  equitable 
Interpretation  with  a  view  of  protecting 
prior  rights  acquired  in  good  faith. 
We  advise  that  the  order  be  affirmed. 

We  concnr:  HABBISON,  O.;  CHIP- 
MAM,  O. 

For  the  reasons  given  in  tbe  foregoing 
opinion,  tbe  order  appea  led  from  Is  affirmed; 
ANOBLLOTTI,  J.i  SHAW,  J.;  VAN 
DYKB,  J. 


(»  Colo.  A.  ISl) 
BUBLIMGTON  &  G.  B.  B.  et  aL  v.  PEOPLE  ex 
reL  CITY  OP  DBNVEE.  DENVER  &  K. 
O.  B.  CO.  V.  SAMB.  UNION  PAQ  B.  OO. 
V.  SAME.  COLOBADO  &  8.  BY.  OO.  t. 
SAME. 

(Court  of  Appeals  of  (Colorado.    Sept  12,  1004^) 

BAXLBOAD    COUPAiniS— BSIDOIira    TRACKS     OK 
BrSKKTS— OBDIWAirCM— KAWnAMnS— 

sun  i2f  sqciTT. 

L  An  oidinance  leqnlring  railroad  companies 
to  construct  viaducts  across  their  tracks,  where 
they  cross  or  extend  along  streets,  is  not  void 
for  uncertainty,  because  expressing  its  reqolre- 
ments  in  ccneral  terms,  and  not  Incocporatins 
such  detaila.  Plans  and  specifications  for  the 
work,  prepared  by  authority  of  the  oooncil,  will 
supplement  the  ordinance. 

2.  A  vrrit  of  mandamns  to  a  railroad  oompaBy 
to  bridge  its  tracks  oions  and  across  streets,  tbe 
same  involving  a  complication  and  variety  of 
detail,  should  oe  specific  in  its  terms  as  to  plans 
and  details  of  the  work;  such  plans  being  fur- 
nished by  the  city  and  found  by  the  conrt  to  be 
reasonable  and  practicable,  or  reasonable  and 
practicable  plans  being  formulated  by  the  court 

3.  A  suit  in  equity,  where  all  the  rijAts  ana 
dnties  of  the  parties  mar  be  adjosted,  and  not 
mandamns,  a  purely  legal  remedy,  is  the  proper 
remedy  for  compelling  the  bridging  of  tbe 
tracks  of  several  railroad  companies,  where  tliey 
cross  streets ;  indivldaal  action  by  a  single  rail- 
road being  sufficient  in  the  case  of  certain 
bridges,  and  joint  action  by  all  tbe  railroads  lie- 
Ing  necessary  where  a  continaoua  viaduct  cross- 
ing the  tracks  of  all  of  them  is  required. 

Appeals  from  District  Court,  Arapaboe 
County. 

Separate  mandamus  proceedings,  on  tlie 
relation  of  the  city  of  Driver,  againait  the 
Burlington  &  Colorado  Ballroad,  the  DenTcr 
&  Rio  Grande  Railroad  (Company,  the  Union 
Pacific  Railroad  0>mpany,  and  the  Colorado 
&.  Southern  Railway  Company.  'Eroni  Judg- 
ments granting  the  writs,  respondents  appeal. 
Reveraed. 

By  an  act  of  the  Leglslatnre  approved 
March  11,  1889,  amendatory  of  the  charter 
of  the  city  of  Denver,  the  city  council  was 
empowered  "^  require  railroad  companies 
to  construct  nt  their  own  expense,  sach 
bridges  and  their  approaches,  tunnels,  or  oth- 
er conveniences  at  public  crossings,  and  snch 
viaducts  and  their  approaches  over  their 
tracks,  where  the  same  cross  or  extend  along 
the  public  highways  or  streets^  and  to  pot 
such  streets  in  such  condition  and  state  of 
repair  as  not  to  interfere  with  the  free  and 
proper  use  of  such  street  or  crossing,  as  the 
city  council  may  deem  necessary,  and,  where 
viaduct  or  viaducts  cross  the  tracks  of  sev- 
eral railroad  companies,  to  compel  them  to 
build  their  proportion  of  a  conttnuooa  tIs- 
duct  or  viaducts  over  said  tracks  with  their 
approaches."  Bees.  Laws  1888,  p.  127,  |  7. 
On  the  18tb  day  of  January,  1880,  pursuant 
to  the  foregoing  provisions,  the  following  or- 
dinance was  enacted  by  the  city  council: 

"Section  L  Whereas  the  constmctlan  and 
(^oration  of  a  greet  number  of  railroad 
tracks  that  intersect  and  extend  along  Nine- 
teenth street  in  the  city  of  Denver  iias 
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doea  impede  travel  along  said  street  to  a 
great  extent  and  lias  made  said  Nineteenth 
street  dangerous  tor  public  travel  ttiereon  as 
a  Iilghway: 

"Sec.  2.  Therefore  all  railroad  companies, 
the  tracks  of  wliicb  intersect  or  extend  along 
Nineteenth  street  in  the  city  of  Denver,  are 
hereby  required  to  construct  at  their  own  ex- 
pense a  good  and  sufficient  viaduct  of  the 
width  of  fifty  feet  over  and  across  their  said 
tracks,  at  a  height  of  twenty-two  feet  in  the 
clear  above  such  tracks.    Where  the  distance 
between  any  two  of  said  railroad  tracks  is 
not  sufficient  to  permit  an  approach  to  the 
viaduct  over  each  track  from  the  ground  to 
be  made  at  a  grade  of  not  to  exceed  seven 
per  cent.,  then  the  railroad  company  owning 
each  of  such  tracks  shall  build  such  viaduct 
at  said  height  to  a  point  midway  between 
said  tracks  and  in  such  manner  as  to  make 
the  same  one  conttnuous  viadnct  over  such 
tracks.     They  are  also  hereby  required  to 
construct  at  their  own  expense  good  and  suf- 
ficient approaches  to  such   viaduct  or  via- 
ducts at  a  grade  of  not  to  exceed  seven  per 
cent;  and  such  railroad  companies^  their  suc- 
cessors and  assigns,  shall  thereafter  at  their 
own  expense  keep  and  maintain  said  viaduct 
or  viaducts  and  the  approaches  thereto  in  a 
good  state  of  repair.     Said  viaduct  or  via- 
ducts to  be  constmcted  entirely  of  iron  or 
steel  cross-beams  and  supports,  set  on  sub- 
stantial stone  foundations;   the  longitudinal 
Joists  between   such  cross-beams  to  be  of 
iron,  steel,  or  wood,  and  the  floor  to  be  of 
wood.     Such  viadnct  or  viaducts  and  the 
approaches  thereto  shall  be  set  in  said  Nine- 
teenth street  so  as  to  leave  an  equal  dis- 
tance of  said  street  unoccupied  on  each  side 
of  the  same.    The  said  viaduct  or  viaducts 
to  be  constmcted  vrith  a   roadway  thirty- 
eight  feet  in  width  for  vehicles  and  with 
sideways  six  feet  in  width  upon  each  aide  of 
such  roadway  for  foot  passengers.    The  said 
approaches  shall  be  constructed  of  good  and 
substantial  stone  abutments  and  stone  and 
earth  approaches,  or  the  said  approaches  may 
be  constructed  of  the  same  material  as  the 
said  viadnct,  or  partly  of  each.    The  width 
of   said  approaches  to  be  thirty-eight  feet 
in  the  clear  from  the  street,  until  the  same 
reaches  a   height  of  at   least   twelve   feet 
above  the  street  and  for  that  distance  the 
approaches  shall  be  used  only  as  a  roadway, 
and  from  that  point  until  they  meet  the  via- 
duct the  approaches  shall  be  of  the  same 
Tvldtb  as  the  viaduct,  with  the  roadway  and 
sideways  to  conform  thereto.    At  the  point 
on  said  approaches  where  the  sideways  be- 
g-in there  shall  be  constructed  stairways  of 
Iron  or  wood  leading  to  the  sidewalk  below 
on  Nineteenth  street     Said  viaduct  or  via- 
ducts and  approaches  on  the  outsides  there- 
of shall  have  good  and  substantial  iron  or 
9teel  railings. 

"Sec.  3.  The  work  of  constructing  said 
viaduct  or  viaducts  and  approaches  thereto 
sball  be   commenced  in  gool  faith  within 


sixty  days  after  the  passage  of  flils  ordl- . 

nance  and  stiall  be  actively  continued  there- 
after until  said  viaduct  or  viaducts  be  com- 
pleted and  ready  for  travel,  which  shall  not 
be  later  tlian  six  montliB  after  the  passage 
of  said  ordinance. 

"Sec.  4.  Upon  the  completion  of  such  via- 
dnct or  viaducts  and  approaches,  the  rail- 
road companies  whose  tracks  run  under  the 
same  shall  not  be  required  to  keep  either 
flagman  or  gateman  at  the  crossings  of 
their  tracks  with  said  Nineteenth  street 

"Sec.  6.  Upon  the  completion  of  such  via- 
duct or  viaducts,  any  of  the  railroad  compa- 
nies aiding  in  the  construction  of  such  via- 
duct or  viaducts  sliall  have  the  privilege  of 
constructing  across  said  Nineteenth  street 
under  said  viaduct  or  viaducts  such  new  rail- 
road tracks  as  may  be  necessary  without 
any  special  permission  of  the  city  council 
first  had  and  obtained." 

On  the  30th  day  of  January,  1800,  the 
mayor  gave  written  notice  to  the  appellants, 
whose  tracks  Intersected  or  lay  along  Nine- 
teenth street,  to  construct  a  viaduct  In  ac- 
cordance with  the  provisions  of  the  ordi- 
nance; but  they  failed  to  comply  with  the 
demand.  On  the  23d  day  of  May,  1890,  a 
separate  and  Independent  proceeding  against 
each  of  the  appellants  was  commenced  in 
the  name  of  the  people,  on  the  relation  of 
the  city,  for  a  writ  of  mandamus  to  compel 
it  to  construct  a  viadnct  or  viaducts  as  re- 
quired by  the  ordinance.  The  petition  was 
adjudged  insufficient,  and  the  cases  were 
taken  by  writ  of  error  to  the  Supreme  Court, 
where,  on  the  points  made  against  the  pe- 
tition, the  rulings  below  were  reversed.  Peo- 
ple V.  U.  P.  Ry.  Co.,  20  ColOw  186,  37  Pac. 
610.  An  answer  was  then  made  in  each  of 
the  several  cases.  Upon  the  hearing,  the  court 
awarded  in  each  case  a  peremptory  writ  of 
mandamus,  as  follows; 

"Now,  therefore,  we  being  vrtlllng  tliat 
speedy  justice  should  be  done  in  this  behalf 
to  It,  the  city  of  Denver,  do  command  and 
enjoin  you  that  immediately  after  the  re- 
ceipt of  this  writ,  you  do  construct  at  your 
own  expense  a  good  and  sufficient  viaduct  of 
tlie  width  of  fifty  feet  on  and  along  Nine- 
teenth street  over  and  across  your  said  rail- 
road track  and  tracks,  which  intersect  or  ex- 
tend along  said  Nineteenth  street,  at  a 
height  of  twenty-two  feet  in  the  clear  above 
said  tracks;  and  wtiere  the  distance  between 
any  two  of  your  said  tracks,  or  the  distance 
between  your  track  and  the  next  nearest 
track  of  any  other  railroad  company  cross- 
ing said  street,  is  not  sufficient  to  permit  an 
approach  to  the  viaduct  over  each  track  from 
the  ground  to  be  made  at  a  grade  not  to  ex- 
ceed seven  per  cent.,  then  you  sliall  build 
said  viaduct  at  said  height  to  a  point  mid- 
way between  said  tracks,  and  in  such  man- 
ner so  as  to  make  the  same  one  continuous 
viaduct  over  such  tracks.  And  we  do  here- 
by further  command  and  enjoin  you  to  con- 
struct at  your  own  expense  good  and  suffi- 
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dent  approacbes  to  said  viaduct  or  yiaducts 
at  a  grade  not  to  exceed  eeyen  per  cent.,  and 
yon,  your  successors  and  assigns,  shall  for- 
ever thereafter,  at  your  and  their  own  ex- 
pense, keep  and  maintain  said  viaduct  or 
viaducts  and  the  approaches  thereto  in  a 
good  state  of  repair.  And  we  do  further 
command  and  enjoin  you  to  construct  said 
viaduct  or  viaducts  entirely  of  Iron  or  steel 
cross-beams  and  supports,  set  on  substan- 
tial stone  foundations,  the  longitudinal  Joists 
between  such  cross-beams  to  be  of  Iron,  steel, 
or  wood,  and  the  floor  to  be  of  wood;  and 
such  viaduct  or  viaducts  and  the  approaches 
thereto  shall  be  set  In  said  Nineteenth  street 
so  as  to  leave  an  equal  distance  of  said 
street  unoccupied  on  each  side  of  the  same. 
The  said  viaduct  or  viaducts  to  be  construct- 
ed with  a  roadway  thirty-eight  feet  in  width 
for  vehicles,  and  with  sidewalks  six  feet  In 
width  upon  each  side  of  said  roadway  for 
foot  passengers.  The  said  approaches  shall 
be  constructed  of  good  and  substantial  stone 
abutments,  and  stone  and  earth  approacbes, 
or  said  approaches  may  be  constructed  of 
the  same  material  as  the  said  viaduct,  or 
partly  of  each;  the  width  of  said  approaches 
to  be  thirty-eight  feet  In  the  clear  from  the 
street  nntil  the  same  reaches  a  height  of 
at  least  twelve  feet  above  the  street,  and 
for  that  distance  the  approaches  shall  be 
used  only  as  a  roadway,  and  from  that  point 
and  until  they  meet  the  viaduct  the  ap- 
proaches shall  be  of  the  same  width  as  the 
viaduct,  with  the  roadway  and  sidewalks  to 
conform  thereto;  that  at  the  point  on  said 
approaches  where  the  sidewalks  begin  there 
shall  be  constructed  stairways  of  iron  or 
wood,  leading  to  the  sidewalk  below  on  Nine- 
teenth street;  and  said  viaduct  or  viaducts 
and  approaches  on  the  outside  thereof  shall 
have  a  good  and  substantial  iron  or  steel  rail- 
ing. And  bow  you  shall  have  executed  this, 
our  writ,  make  known  to  our  said  district 
court,  at  the  courthouse  at  Denver,  on  the 
first  day  of  May,  A.  D.  1902." 

The  respondents  separately  appealed  to  this 
court,  and,  the  questions  involved  being  the 
same,  the  cases  were  consolidated  for  the 
purposes  of  argument  and  decision. 

Teller  &  Dorsey,  for  appellant  Union  Pac. 
R.  Co.  Dines  &  Whitted,  for  appellant  Colo- 
rado &  S.  Ry.  Co.  Wolcott,  Valle  &  Water- 
man (William  W.  Field,  of  counsel),  for  appel- 
lants Burlington  &  C.  R.  R.  and  Denver  & 
R.  O.  R.  Co.  Halsted  M.  Rltter  and  Calvin 
P.  Butler,  Asst.  City  Attys.,  Harry  A.  Linds- 
ley,  City  Atty.,  and  John  H.  Reddin,  for  ap- 
pellee. 

THOMSON,  P.  J.  (after  stating  the  facts). 
It  Is  contended  that  the  ordinance  is  void  for 
uncertainty.  We  assent  to  the  proposition 
that,  before  the  respondents  can  be  compelled 
to  construct  the  viaduct  or  viaducts  contem- 
plated by  the  ordinance,  the  details  of  the 
work  should  be  specified  with  such  reasonable 


certainty  that  an  adherence  to  the  specifica- 
tions In  the  performance  of  the  duty  must  be 
accepted  as  a  fulfillment  of  the  requirement. 
But  it  does  not  follow  that  such  details  must 
be  Incorporated  In  the  ordinance,  or  that  tbe 
ordinance  Is  Invalid  because  its  requirements 
are  expressed  In  general  terms.  Plans  and 
specifications  for  the  purposes  of  the  work, 
prepared  by  the  authority  of  the  council, 
would  supplement  the  ordinance  and  afford 
the  requisite  guidance.  These,  however,  must 
be  practicable  and  reasonable.  The  arbitrary 
will  of  the  council  respecting  them  would  not 
be  final,  so  that,  at  last.  In  case  of  resistance 
to  the  requirements,  a  settlement  of  the  de- 
tails would  devolve  upon  the  courts.  When 
this  case  was  before  the  Supreme  Court  in 
People  V.  U.  P.  Ry.  Co.,  20  Colo.  186,  37  Pac. 
610,  only  two  questions  were  raised:  One. 
that  the  petition  did  not  show  a  reasonable 
public  necessity  for  the  viaducts;  and  tbe 
other,  that  It  appeared  from  the  petition  and 
the  ordinance  that  tbe  city  proposed  to  con- 
tinue and  maintain  Nineteenth  street  at 
grade  as  a  public  thoroughfare  across  the 
tracks  of  the  respondents,  and  still  compel 
respondents  to  construct  without  compensa- 
tion a  new  and  different  thoroughfare  over  the 
same  tracks.  Both  points  were  determined 
against  tbe  respondents;  but  the  questions 
we  are  now  called  upon  to  consider  were  not 
before  that  court  or  passed  upon  by  It  How- 
ever, the  following  observations  occur  In  the 
course  of  the  opinion:  "In  this  case  there 
are  four  defendants,  and  If  it  were  left  to 
them  to  determine  the  character  of  the  struc- 
ture to  be  erected  it  is  not  at  all  probable 
that  any  plan  would  meet  with  the  approval 
of  all.  Hence  the  advisability  of  having  a 
plan  prepared  by  the  city  In  the  first  instance; 
and,  in  case  the  plan  proposed  is  found  feasi- 
ble and  adequate  for  the  purpose,  the  erec- 
tion of  the  viaduct  In  accordance  therewltii 
may  be  enforced,  provided  a  reasonable  ne- 
cessity therefor  is  shown  to  exist." 

By  the  language  quoted,  the  necessity  of 
a  plan  is  recognized,  and  the  advisability  of 
its  being  prepared  by  the  city  in  the  first 
Instance  suggested;  but  whether  tbe  per- 
formance of  the  work  In  accordance  with  a 
plan  so  prepared  could  be  compelled  Is  made 
dependent  on  the  character  of  the  plan.  Tbe 
following,  among  other,  cases  are  cited  with 
approval  In  the  opinion:  State  v.  St  Paul. 
M.  &  M,  Ry.  Co.,  35  Minn.  131,  28  N.  W.  3, 
59  Am.  Rep.  313 ;  State  v.  Minneapolis  &  St. 
Louis  Ry.  Co.,  39  Minn.  219,  39  N.  W.  153. 
As  these  cases  are  relied  upon  by  the  Su- 
preme Court,  and  as  they  deal  with  ques- 
tions which  are  now  presented  to  us.  It  will 
be  well  to  ascertain  exactly  what  they  de- 
cide. Both  were  cases  in  which  mandamn:t 
was  brought  to  compel  tbe  construction  by 
railroad  companies  of  viaducts.  The  city  of 
Minneapolis  asserted  its  right  to  the  com- 
pulsory process  sought,  by  virtue  of  provi- 
sions in  the  charters  of  tbe  companies  which 
gave  them  the  right  to  construct  their  rail- 
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roads  across  any  public  highway,  but  coupled 
the  privilege  with  a  requirement,  expressed 
in  terms  more  general  than  those  employed 
In  this  ordinance,  to  put  any  highway  so 
crossed  in  such  condition  as  not  to  impair 
its  usefulness  to  the  public.  The  tracks  of 
the  respondents  in  both  cases  crossed  the 
same  streets  and  were  approximately  parallel 
with  each  other ;  and  the  suits  were  brought 
to  compel  each  to  construct  bridges  across  its 
tracks,  so  that  the  work,  when  completed, 
should  constitute  an  entire  and  complete  via- 
duct over  both  systems  of  tracks. 

In  the  first  case  the  alternative  writ  com- 
manded the  respondent  to  construct  a  via- 
duct In  accordance  with  plans  prepared  by 
the  city  council.  The  case  went  to  the  Su- 
preme Ctourt  by  appeal  from  an  order  quash- 
ing the  writ,  on  the  ground  that  the  relator 
did  not  state  facts  sufficient  to  warrant  the 
issuance  of  a  writ.  Speaking  concerning  the 
finality  of  the  action  of  the  city,  the  court 
said:  "Whether  respondent  has  in  fact  com- 
plied with  the  requirements  of  its  charter  Is 
a  question  which  neither  it  nor  the  city  can 
determine  absolutely  without  the  assent  of 
the  othen  Like  all  other  matters  involving 
a  controversy  concerning  public  duty  and  pri- 
vate right,  it  is  to  be  adjusted  and  settled 
by  Judicial  Inquiry  and  determination. 
Hence  the  decision  of  the  city  council  is  not 
conclusive  upon  the  questions  of  the  duty  of 
the  company  to  build  this  viaduct  or  that  it 
should  be  built  upon  the  plan  proposed. 
These  are  matters,  if  put  in  issue,  for  the 
determination  of  the  court,  upon  the  bear- 
ing." 

In  the  second  case,  no  plan  appears  to 
have  been  suggested  by  any  one  prior  to  the 
commencement  of  the  action.    The  respond- 
ent in  the  first  case  was  brought  into  the 
second,   and  the  two  were  heard  together. 
Relative  to  the  necessity  that  the  peremptory 
writ  be  specific,  the  court  said:    "It  admits 
of  no  question  that,  in  general,  mandamus 
may  be  resorted  to  as  a  means  of  compelling 
the  performance  of  a  duty  such  as  is  claimed 
by  the  relator  to  rest  upon  this  railroad  com- 
pany;   and  it  has  been  resorted  to  in  this 
state  in  cases  like  that  now  under  considera- 
tion.   State  y.  St.  Paul,  M.  &  M.  Ry.  Co.,  35 
Minn.  131,  28  N.  W.  3,  59  Am.  Rep.  313; 
Id.,  38  Minn.  246,  36  N.  W.  870.    It  is  urged 
by  this  appellant,  as  an  objection  to  the  writ 
in  this  case,  that  it  prescribes  particularly 
the  manner  in  which  the  alleged  duty  shall 
be  performed,  instead  of  allowing  the  re- 
spondent to  adopt  its  own  plan  for  restor- 
ing the  usefulness  and  safety  of  these  streets. 
Where,  as  in  this  case,  it  has  been  in  no  man- 
ner determined,  either  by  the  law,  by  the 
circumstances  of  the  case,  or  otherwise,  how 
the  alleged  duty  should  be  performed,  the 
course  suggested  by  this  contention  of  the 
respondent  would  be  subject  to  most  obvious 
objections.    It  may  be  assumed  that,  where 
It  is  necessary  to  resort  to  compulsory  pro- 
cess of  the  courts  in  such  cases,  it  is  because 


there  is  a  disagreement  between  the  public 
authorities  and  the  respondent  as  to  the  duty 
of  the  latter  to  do  anything,  or  as  to  what 
its  duty  requires  it  to  do.  Neither  of  the 
parties  thus  opposed  in  interest  can  deter- 
mine these  matters  of  difference.  It  is  for 
the  courts  to  decide.  State  v.  St.  Paul,  M.  & 
M.  By.  Co.,  35  Minn.  131,  28  N.  W.  3,  59  Am. 
Rep.  313.  It  is  expedient  that  the  thing  to 
be  done  be  effectually  determined  before  a 
peremptory  writ  be  issued,  and  that  the  par- 
ty upon  which  the  duty  may  be  found  to  rest 
be  required  to  do  that  specific  thing,  which, 
when  done,  must  be  accepted  as  the  per- 
formance of  its  duty.  If  the  writ  were  to 
command  generally  the  performance  of  the 
duty  of  restoring  the  street  to  a  condition  of 
safety  and  usefulness  for  public  travel,  the 
respondent  being  left  to  select  its  own  plan 
and  means  of  accomplishing  this  result,  it 
might  be  found,  after  much  time  and  money 
had  been  consumed  in  carrying  out  the  plan 
adopted  by  the  respondent,  that  it  was  not 
such  as  to  accomplish  the  public  purposes  In 
view.  The  court  might  so  decide  and  com- 
mand the  work  to  be  undertaken  anew.  In 
People  V.  Dutchess  &  Columbia  R.  Co.,  58 
N.  Y.  152,  the  writ  was  made  specific;  the 
respondent  claiming  to  have  already  perform- 
ed its  duty  in  the  premises.  The  same  rea- 
sons which  suggest  the  propriety  for  mak- 
ing a  writ  specific  in  such  a  case  are  equally 
applicable  in  any  case  where  the  nature  of 
the  thing  to  be  done  is  uncertain,  and  can 
only  be  determined  by  the  Judgment  of  the 
court  It  was  the  more  clearly  necessary  in 
this  case  that  the  plan  for  restoring  these 
streets  be  Judicially  determined,  and  the  writ 
made  specific,  from  the  fact  that  the  pur- 
poses of  the  proceeding  could  only  be  ac- 
complished by  the  adoption  of  one  plan  for 
both  of  these  respondents,  so  that  the  work 
of  each  should  be  the  complement  of  that  of 
the  other;  the  whole  forming  complete  bridg- 
es adapted  to  the  necessities  of  the  public." 
In  People  v.  Dutchess  &  Columbia  R.  R. 
Co,  referred  to  above,  it  was  contended  by 
the  appellant  that  the  peremptory  writ  could 
go  no  further  than,  in  general  terms,  to  di- 
rect a  restoration  of  the  highvray.  The  Judg- 
ment of  the  court  upon  the  proposition  will 
be  found  in  the  following  extract  from  the 
opinion:  "The  second  point  made  by  the 
appellant  is  that  the  peremptory  writ  may  do 
no  more  than  in  general  terms  to  direct  it  to 
restore  the  highway.  It  is  claimed  that  there 
is  a  discretion  reposed  in  it  by  the  statute 
as  to  the  manner  in  which  the  restoration 
shall  be  effected;  that  it  is  an  engineering 
question,  which  the  court  caimot  determine 
In  a  particular  manner,  when  there  may  be 
other  ways  equally  as  good  in  result.  It  is 
true  that  the  party  who  is  to  do  an  act  has. 
In  general,  the  election  of  the  manner  of  do- 
ing it.  It  is  as  true  that,  if  be  elects  a  man- 
ner that  is  not  effectual,  and  the  act  remains 
substantially  undone,  he  is  still  under  his 
liability  to  do  it   He  has  no  discretion  wheth- 
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er  he  will  or  will  not  do  the  act.  If  he  at- 
tempts to  do  It,  and  does  it  not,  BtiU  the 
court  may  command  that  he  do  It.  In  this 
case  the  appellant  was  under  the  duty  to  re- 
store the  highway.  It  essayed  to  do  that  du- 
ty In  a  way  that  the  court  below  adjudges 
was  not  effectual.  An  altematlye  manda- 
mus was  Issued,  commanding  It  to  restore 
the  highway,  and  to  take  new  action  effectual 
to  that  end.  It  returned  that  it  had  restored 
the  highway  before  the  Issuing  of  the  writ. 
It  would  be  Idle  to  issue  a  peremptory  writ 
again  commanding  it  to  restore  the  highway, 
and  stopping  with  the  reiteration  of  the  gen- 
eral command  only.  The  court  having  ascer- 
tained, by  the  proofs  of  the  parties,  in  what 
respects  the  action  of  the  appellant  has  fail- 
ed, may  properly  point  out  to  it  how  to  act 
so  as  not  to  fall  again.  Though  in  the  first 
instance  there  may  be  a  discretion  with  the 
appellant.  It  is  not  that  which  Is  known  as 
Judicial.  That  may  not  be  commanded  by 
mandamus  to  act  in  a  certain  way.  The  dis- 
cretion here  is  a  ministerial  one.  The  act  of 
restoration  must  be  done.  If  the  discretion 
as  to  mode  of  doing  It  is  so  well  exercised  as 
that  the  restoration  Is  complete,  that  is  well. 
The  object  of  this  action  is  to  test  that  The 
appellant  Insists  that  It  had  well  exercised 
It.  The  court  has  determined  that  It  had  not. 
The  court  will  and  should  point  out  to  it  in 
what  it  has  failed,  and  direct  It  particularly 
what  It  must  do  so  as  not  to  fail  again." 

The  conclusions  we  have  reached  are  that 
a  specific  plan  of  the  work  need  not  be  set 
forth  In  the  ordinance;  that,  if  a  feasible  and 
proper  plan  be  proposed  by  the  city,  the  con- 
struction of  the  viaduct  may  be  compelled  In 
conformity  with  It;  that  In  case  the  court 
should  find  the  plan  unreasonable  or  imprac- 
ticable, or  in  case  no  plan  at  all  should  be  sub- 
mitted. It  would  be  the  duty  of  the  court, 
after  sufficient  Inquiry  and  Investigation,  to 
formulate  a  plan  for  Itself,  and  order  the  per- 
formance of  the  work  In  accordance  with 
such  plan;  and  that  a  writ  which  perempto- 
rily requires  the  execution  of  an  enterprise 
involving  a  complication  and  variety  of  de- 
tail, without  any  plan  upon  which  to  work, 
will  not  be  sustained.  The  writ  awarded  in 
each  of  these  cases  is  no  more  definite  than 
the  ordinance.  It  does  not  direct  the  work 
to  be  done  in  accordance  with  any  specific 
plan.  It  commands  each  respondent  to  con- 
struct a  good  and  sufficient  viaduct  across 
It^s  tracks;  but  what  would  be  good  and  suf- 
ficient Is  matter  of  opinion,  and  individual 
opinions  vary.  Nor  is  the  uncertainty  of 
the  meaning  of  this  command  removed  by 
the  particulars  which  follow  it.  The  viaduct 
Is  to  be  50  feet  In  width  and  22  feet  in 
height  above  the  tracks.  So  far  as  the  ele- 
vation and  dimensions  of  the  structure  are 
concerned,  the  writ  Is  definite  enough;  but 
otherwise  it  Is  utterly  uncertain.  The  via- 
duct Is  to  be  constructed  entirely  of  iron  or 
steel  cross-beams,  and  supports  set  on  sub- 
stantial stone  foundations,  the  longitudinal 


Joists  betweoi  the  cross-beams  are  to  be 
iron,  steel,  or  wood,  and  the  floor  Is  to  be  of 
wood.  It  Is  upon  these  things  which  enter 
into  the  structure,  and  the  position  they  oc- 
cupy, that  its  goodness  and  sufficiency  de- 
pend. The  writ  gives  no  directions  as  to 
the  dimensions  of  the  cross-beams,  supports, 
longitudinal  Joists,  or  foundations.  The  char- 
acter of  the  stone  to  be  used  in  the  founda- 
tions Is  not  specified.  Nothing  is  said  as  to 
the  thickness  of  the  floor,  or  the  nature  of 
the  wood,  whether  durable  or  otherwise,  of 
which  It  is  to  be  constructed.  The  same  ob- 
jection applies  to  the  longitudinal  joists.  If 
made  of  wood.  There  Is  no  reference  to  dis- 
tances between  supports,  or  distances  be- 
tween Joists.  All  these  matters  are  im- 
portant. They  have  intimate  relation  to  the 
goodness  and  sufficiency  of  the  work;  and 
yet  with  respect  to  them  the  respondents  are 
left  at  sea.  In  this  absence  of  spedflcation, 
if  they  should  undertake  the  work,  they  could 
have  no  assurance  that  after  its  completion 
It  would  be  accepted.  They  might  regard  it 
as  good  and  sufficient,  but  it  might  be  ad- 
judged insufficient. 

For  another  reason  the  writ  is  in  this  re- 
gard fatally  defective.  Where  approaches 
are  impracticable,  the  several  viaducts  to  be 
built  by  the  respondents  are,  when  complet- 
ed, to  constitute  one  continuous  viaduct 
ESach  respondent  might  adopt  a  different 
plan,  and,  while  Its  work  might  be  well 
done,  the  whole,  when  finished,  might  be  a 
heterogeneous  and  Inconsistent  structore. 
That  the  purpose  of  the  ordinance  may  be  ac- 
complished, the  entire  work  should  be  done 
upon  one  plan  formulated  beforehand.  State 
v.  Minneapolis  &  St.  IiOUis  Ry.  Co.,  supra. 

But  there  is  another  difficulty  in  the  way 
of  these  proceedings  which  is.  If  possible, 
still  more  serious.  The  situation,  with  re- 
lation to  each  other,  of  the  tracks  belonging 
to  the  different  respondents,  is.  In  localities, 
such  tiiat  in  the  construction  of  the  viaduct 
independent  action  by  any  one  of  the  respond- 
ents Is  Impracticable.  We  will  Illustrate  our 
meaning  by  a  particular  instance:  Wewatta 
street  crosses  Nineteenth  at  right  angles. 
Extending  along  Wewatta,  and  crossing  Nine- 
teenth, are  three  railroad  tracks,  laid  approxi- 
mately parallel  to  and  In  close  proximity  with 
each  other.  The  northernmost  track  belongs 
to  the  Burlington  &  Colorado  Railroad  Com- 
pany, the  central  to  the  Denver  &  Rio  Grande 
Railroad  Company,  and  the  southernmost  to 
the  Union  Pacific  Railroad  Company.  As 
shown  by  the  evidence,  these  several  tracks 
are  so  close  to  each  other  that  ihen  Is  no 
room  between  them  for  foundations  for  via- 
duct supports,  and  such  supports  would  them- 
selves interfere  with  the  passage  of  cars.  Es- 
tendlng  along  Nineteenth  street  and  crossing 
Wewatta  and  the  several  tracks  of  which  we 
have  spoken,  is  a  railroad  track  belonging 
to  the  Colorado  &  Southern  Railway  Com- 
pany. Now  each  company  is  commanded  to 
build  a  viaduct  over  its  railroad  tracks  which 
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Intersect  or  extend  along  Nineteenth  street, 
and,  where  the  distance  between  Its  track 
and  the  next  nearest  track  of  another  rail- 
road company  crossing  the  street  is  not  suffi- 
cient to  penult  the  prescribed  approach  to 
the  Tiaduct,  to  build  the  viaduct  to  a  point 
midway  between  the  tracks.    Where  there  is 
no  room  for  approaches,  the  viaduct  must  rest 
upon  supports.    The  Denver  &  Bio  Grande 
Company  is  thus  commanded  to  build  a  sec- 
tion of  the  viaduct  over  its  track,  at  the  cross- 
ing of  Nineteenth  and  Wewatta,  from  a  point 
midway  between  Its  track  and  the  track  of 
the  Union  Pacific  on  one  side,  and  that  of 
the  Burlington   &  Colorado   on   the   other. 
But  there  is  not  only  no  room  for  approaches, 
but  no  room  for  foundations  for  supports, 
or  for  the  supports  themselves.     It  must, 
therefore,  unite  the  section  built  by  it  with 
the  sections  built  over  the  two  other  lines 
of  track,  crossing  Wewatta  street  in  such 
manner  that  the  several  sections  shall  sus- 
tain each  other  and  together  constitute  a  sin- 
gle structure.    The  owners  of  the  other  two 
lines  are,  on  the  sides  next  its  track,  in  the 
same  situation  with  it    But  conditions  are 
still  further  complicated  by  the  presence  of 
the  track  of  the  Colorado  &  Southern  Rail- 
way Company  extending  along  Nineteenth 
street,  and,  within  the  limits  of  that  street, 
crossing  the  other  three  tracks.    The  mandate 
in  its  own  case  Includes  the  building  of  a 
viaduct  over  those  three  tracks  which  shall 
fill  exactly  the  same  space  with  tliat  to  be 
built   by   the  other  companies.     But   two 
bodies  cannot  occupy  the  same  space  at  the 
same  time.    It  is  manifest  that  none  of  these 
companies  can,  independently  of  the  others, 
build  the  portion  of  the  viaduct  required  of 
It.    Yet  the  mandate  of  the  court  is  that  each 
shall  do  that  very  thing.    As  the  cases  are 
distinct,  and  the  Judgment  in  each  wholly 
disconnected  from  that  in  the  others,  the  re- 
quirement against  each  respondent  that  it  do 
independently  that  which  it  cannot  do  in- 
dependently would  alone  necessitate  reversal 
of  all  the  judgments.   It  Is  evident  that  a  via- 
duct across  Wewatta  street,  such  as  that  de- 
scribed in  each  writ,  must,  if  constructed  at 
all,  be  constructed  by  all  the  companies  Joint- 
ly.   But  co-operation  between  them  cannot  be 
compelled,  except  in  a  proceeding  to  which 
they  are  all  parties.    If  their  tracks  were  par- 
allel, or  approximately  parallel,  and  sufficient- 
ly far  apart,  the  difficulty  attending  the  pres- 
ent situation  would  not  exist.    Each  party 
could  separately  construct  Its  own  portion  be- 
tween the  proper  lines,  and  there  the  several 
portions  would  Join  upon  each  other.    A  con- 
tinuous viaduct  would  thus  be  obtained,  and, 
in  case  of  refusal  of  any  one  of  the  parties  to 
»ct,  it  might  be  compelled  to  do  so  in  a  pro- 
ceeding against  it  alone;  but,  where  the  work 
required  must  be  done  Jointly  and  at  Joint 
expense,  separate  suits  are  inadequate  to  the 
acconiplisbment  of  the  purpose. 
Colo.Rep.  73-77  P.— 35 


But  we  do  not  think  the  end  sought  in 
these  actions  can  be  attained  by  proceedings 
In  mandamus.  Mandamus  is  a  purely  legal 
remedy,  and  the  constitution  of  a  court  of 
law  disables  it  from  administering  the  va- 
riety of  relief  demanded  by  the  conditions 
which  are  here  shown  to  exist.  A  caart  of 
equity,  having  all  the  parties  before  it  can 
In  a  single  decree  provide  for  Joint  action 
where  that  is  necessary,  determining  the 
proportion  of  the  expense  to  be  borne  by  each 
of  the  parties,  and  for  Individual  action 
where  joint  action  is  not  necessary,  and  so 
adjust  the  rights  and  duties  of  the  parties 
that  each  shall  bear  the  burden,  and  only 
the  burden,  justly  chargeable  to  It.  To 
award  such  relief  is  beyond  the  Jurisdiction 
of  a  court  of  law.  The  Judgments  must  be 
reversed. 

Beversed. 

On  Petition  for  Rehearing. 

PER  CURIAM.  An  application  for  a  re- 
hearing of  the  foregoing  causes  has  been  pre- 
sented, the  chief  ground  of  which  is  that 
the  opinion,  in  so  far  as  it  holds  that,  to  ac- 
complish the  purposes  of  the  proceedings, 
resort  must  be  had  to  a  court  of  equity,  is  in 
conflict  with  the  opinion  of  the  Supreme 
Court  in  People  v.  U.  P.  Ry.  Co..  20  Colo.  186, 
37  Pac.  610,  to  which  we  have  referred.  If 
such  be  the  case  we  are  bound  to  allow  the 
petition,  because  the  opinions  of  that  court 
are  conclusive  on  us.  But  upon  a  careful  re- 
examination of  the  opinion  in  that  case,  we 
are  unable  to  discover  any  variance  between 
the  views  of  the  Supreme  Ootirt  and  otrr 
own.  The  only  questions  considered  by  It 
related  to  the  sufficiency  of  the  petitions,  and 
nothing  appeared  on  their  face  to  indicate 
the  situation  which  the  evidence  disclosed. 
For  aught  shown  by  them,  mandamus  was 
the  proper  remedy,  and  the  purpose  of  the 
proceedings  could  have  been  accomplished  by 
separate  judgments  against  the  several  re- 
spondents. But  upon  the  trial  a  state  of 
facts  appeared  which  rendered  Independent 
proceedings  inadequate  and  impracticable 
for  the  attainment  of  the  object  sought,  and 
from  which  it  appeared  that  the  relief  to 
which  the  relator  was  entitled  could  not  be 
awarded  by  a  court  of  law.  That  the  Su- 
preme Court  was  not  of  the  opinion  that 
these  actions  could  be  maintained  no  matter 
what  the  situation  disclosed  by  the  evidence 
might  be,  is,  we  think,  clearly  apparent  from 
the  following  language  with  which  the  opin- 
ion closes:  "When  the  case  is  fully  presented 
by  proper  pleadings  and  proofs,  it  will  be 
for  the  trial  court  upon  the  facts  and  cir- 
cumstances as  they  then  appear,  and  the 
law  applicable  thereto,  to  determine  whether 
the  city  is  entitled  to  the  relief  sought  by 
these  actions." 

The  application  for  a  rehearing  will  be  dis- 
allowed. 
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SOUTH  TDLB  INDEPENDENT  DITCH  CO. 
V.  KING  et  ox.    (Sac  1,062.) 

(Supreme  Court  of  California.    Aug.  18,  1004.) 

DBEDa— MDTtTAI,     ICISTAKE—EVIDENCB— LIMITA- 
TIONS—DEFENSE     or     UISTAKB— ACTION     TO 
ESTABU8H    PEIOB    BIQHT   TO   WATBB. 

1.  That  defendant's  deed,  after  conveying  to 

SlaintifC  a  right  of  way  for  a  water  ditch  across 
efendant's  land  from  a  point  on  the  river 
above  defendant's  ditch,  by  mutual  mistake,  or, 
its  equivalent,  mistake  of  defendant  which  plain- 
tiff at  the  time  knew,  also  granted  the  right 
to  take  from  the  river,  so  far  as  defendant  was 
concerned,  and  to  conduct  through  said  ditch, 
13  cubic  feet  of  water  per  second,  is  shown  by 
evidence  that  defendant  then  had  the  right,  and 
was  exercising  it,  to  take  from  the  river  one- 
half  cubic  foot  of  water  per  second;  that  plain- 
tifl  was  exercising  its  right,  which  was  subject 
to  defendant's,  by  diverting  at  a  point  below  de- 
fendant's ditch  13  cubic  feet  of  water  per  sec- 
ond ;  that  plaintiff  negotiated  with  defendant, 
and  paid  him,  only  for  the  right  of  way;  and 
that  defendant  was  illiterate. 

2.  To  an  action  in  effect  to  determine  title 
to  one-half  cubic  foot  per  second  of  water, 
claimed  by  plaintiff  under  a  deed,  but  posses- 
sion of  which  defendant  has  at  all  times  had. 
defendant's  defense  of  mistake  is  not  barred 
by  Code  Civ.  Proc.  §  338,  subd.  4,  prescribing 
a  three-years  limitation  for  an  action  for  relief 
on  the  ground  of  mistake,  but  only  by  section 
318,  prescribing  a  five-years  limitation  for  re- 
covery of  real  property  or  the  possession  there- 
of. 

Commissioners'  Decision.  Department  2. 
Appeal  from  Snperiw  Court,  Tulare  County; 
W.  B.  Wallace,  Judge. 

Action  by  the  South  Tule  Independent 
Ditch  Company  against  William  King  and 
vfite.  Judgment  for  defendants.  Plaintiff 
appeals.    Affirmed. 

Bradley  &  Famsworth,  for  appellant. 
Cbas.  O.  I.amberson,  for  respondents. 

COOPER,  C.  Plaintiff  brought  this  ac- 
tion to  establish  Its  prior  right,  against  de- 
fendants, to  divert  and  use  13  cubic  feet  of 
water  per  second  from  Tule  river.  In  Tulare 
county,  and  to  enjoin  defendants  from  inter- 
fering with  said  diversion,  and  with  plain- 
tiff's dam  at  the  bead  of  its  ditch  In  said 
river,  by  means  of  which  It  diverts  said  wa- 
ter. Defendants  had  Judgment,  and  this  ap- 
peal is  from  the  Judgment  on  a  bill  of  excep- 
tions. There  Is  no  conflict  here,  except  as  to 
the  prior  right  of  defendants  to  divert  one- 
half  cubic  foot  of  water  per  second  from  said 
river. 

Defendants  are  husband  and  wife,  and 
bare  for  many  years  been  riparian  owners  of 
lands  on  said  Tule  river.  About  the  year 
1872  the  predecessors  in  interest  and  grant- 
ors of  defendants  constructed  a  ditch  leading 
out  of  Tule  river  on  the  south  side  thereof  at 
a  point  on  said  river  above  the  land  of  de- 
fendants, and  below  the  head  of  plaintifTs 
present  ditch,  which  said  ditch  of  defendants 
diverted,  and  has  ever  since  diverted,  from 
said  river,  one-half  cubic  foot  of  water  per 
second,  which  water  is  and  has  been  at  all 
times  used  by  defendants  for  purposes  of 


Irrigation,  and  which  ditch  Is  and  has  been 
at  all  times  appurtenant  to  defendants'  laud. 
After  the  construction  of  defendants'  ditch, 
and  the  diversion  of  said  one-half  cubic 
foot  of  water  per  second  through  the  same 
to  defendants'  land,  the  predecessors  of 
plaintiff  constructed  a  ditch  leading  out  of 
Tule  river  on  the  north  side  thereof  at  a 
point  on  said  river  below  the  said  lands  of 
defendants,  which  said  ditch  'diverted,  and 
from  the  time  of  its  constmction  until 
about  May,  1896,  did  divert,  from  said  river, 
about  13  cubic  feet  of  water  per  second, 
which  water  was  used  by  plaintiff  and  its 
predecessors  for  beneficial  purposes.  In 
May,  1896,  the  bead  of  the  plaintifTs  ditch 
was  changed  to  a  point  on  the  north  aide  of 
Tule  river,  where  it  is  now  located,  above 
the  bead  of  defendants'  said  ditch,  and 
plaintiff  has  constructed  a  new  ditch  leading 
out  of  said  river  from  said  last-named  point 
of  diversion  over  and  across  the  lands  of  de- 
fendants, under  a  deed  of  right  of  way  made 
by  defendants  to  plaintiff  dated  January  13, 
1896.  The  question  as  to  what  this  deed 
conveyed  la  the  main  point  In  controversy 
here.  At  the  time  of  making  the  deed  the 
defendants  owned  their  ditch  and  a  prior 
right  to  divert  one-half  cubic  foot  of  water 
per  second  from  said  river.  Tliis  is  prac- 
tically conceded. 

It  Is  stated  In  the  brief  of  appellant  that 
it  "bases  Its  right  on  the  deed  from  King 
dated  January  13,  1896,  by  which  King 
granted  to  plaintiff  the  right,  as  against 
King,  to  divert  from  Tule  river  thirteen  cubic 
feet  of  water  per  second."  The  description 
in  the  deed  Is  as  follows:  "A  right  of  way 
for  a  water  ditch  five  feet  wide  on  the  bot- 
tom, in,  over  and  across  the  east  one-half 
of  section  i^Ine,  in  township  twenty-two 
south,  range  twenty-nine  east,  Mt.  Diablo 
base  and  meridian,  said  right  of  way  to 
commence  at  a  point  on  the  east  line  of  the 
said  lands  far  enough  north  of  the  point 
where  the  old  Loup  ditch  crosses  the  said 
east  line,  to  give  the  said  right  of  way  an 
elevation  of  about  ten  feet  above  the  said 
'old  IjOUP  ditch'  and  to  run  thence  north- 
westerly across  said  land  nearly  parallel 
with  said  'old  Loup  ditch,'  and  also  the  right 
to  take  and  divert  from  the  South  Tule 
river,  so  far  as  this  grantor  is  concerned, 
and  to  conduct  the  same  through  the  ditch 
of  the  grantee  to  be  constructed  on  the  right 
of  toav  ahove  described  thirteen  cubic  feet 
per  second,  and  together  with  the  right  to 
enter  into  and  upon  the  land  above  described 
for  the  purpose  of  cleaning  out  said  ditch 
and  keeping  the  same  in  repair."  The  de- 
fendants in  their  amended  answer  by  way 
of  defense  alleged  that  the  portion  of  the 
description  in  italics  was  Inserted  therein  by 
mutual  mistake  of  the  parties.  The  court 
appears  to  have  carefully  considered  the  evi- 
dence, and  found  that  the  said  portion  of 
the  description  in  italics  was  Inserted  there- 
in by  mutual  mistake,  and  that  the  agree- 
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ment  between  the  parties  was  that  the  de- 
fendants were  to  convey  to  the  plaintiff  the 
right  of  way  for  its  ditch  across  the  land 
of  the  defendants,  but  that  defendants  "did 
not  agree  to  grant  to  plaintiff  any  right  to 
take  any  water  from  Tule  river  other  than 
the  water  which  the  said  plalutiff  was  at 
such  time  entitled  to  take  and  divert  from 
Tule  river." 

The  burden  of  plaintiff's  argument  is  that 
this  finding  is  not  supported  by  the  evidence. 
After  a  careful  examination  of  all  the  evi- 
dence we  are  convinced  that  the  finding  is 
correct  The  defendant  William  King  testi- 
fied fully  as  to  the  conversations,  negotia- 
tions, and  agreement  as  to  the  deed,  and 
that  it  was  all  in  reference  to  a  right  of 
way.  Nothing  was  ever  said  to  him  about 
selling  or  conveying  his  one-half  cubic  foot 
of  water.  In  fact,  we  need  only  look  to 
plaintiff's  testimony  for  confirmation  of  that 
of  William  King.  The  witness  McCabe,  who 
was  a  director  of  the  plaintiff  at  the  time 
of  the  negotiations,  testified:  "Mr.  Beebe 
and  I  went  up  the  river  to  defendant  King's 
place  on  Sunday  between  Christmas  and 
New  Year's  In  December,  1895,  for  the  pur- 
I>08e  of  talking  to  Mr.  King  about  getting 
a  right  of  way  through  his  place.  •  •  • 
We  told  him  that  we  came  up  there  to  see 
about  a  right  of  way  through  his  land. 
•  •  •  We  knew  that  Mr.  King  had  a  lit- 
tle water  ditch.  Our  ditch,  the  lower  ditch, 
was  carrying  water  then,  and  we  desired  to 
move  the  head  of  our  ditch  up  the  stream 
for  the  purpose  of  covering  more  land  of 
Tule  river.  •  •  •  I  had  never  had  any 
talk  with  Mr.  King  about  the  right  of  way 
before  Mr.  Beebe  and  I  went  up  there  to 
«ee  him  on  that  subject  When  we  were 
talking  the  matter  over  with  Mr.  Kiag,  he 
iwinted  out  to  us  where  he  was  willing  to 
have  the  ditch  come  out  of  the  river."  The 
witness  Beebe,  who  went  with  McCabe  on 
behalf  of  plaintiff  to  see  defendant  King 
about  the  right  of  way,  testified  that  he  was 
pi-esent  with  McCabe  and  heard  the  con- 
versations about  the  right  of  way,  and  "we 
finally  came  away  without  any  definite  un- 
derstanding with  him  [King]  as  to  whether 
he  would  give  us  the  right  of  way  or  not. 
Prior  to  that  time  I  had  told  him  that  the 
ditch  company  wanted  a  deed  for  a  right  of 
way  through  his  land  and  permission  to 
move  their  water  up  above  his  land — take 
It  out  of  the  river  above  bis  land."  In  cross- 
examination  this  witness  was  asked  and 
gave  replies  to  questions  as  follows:  "Q. 
Did  this  corporation  plaintiff  ever  claim  the 
right  to  take  the  water  that  Mr.  King  had 
been  accustomed  to  divert  into  that  ditch  of 
his?  A.  Not  to  my  knowledge.  Q.  Tou 
never  had  any  agreement  or  understanding 
with  Mr.  King  that  he  should  deed  this 
corporation  any  such  right  did  you?  A. 
Why,  my  agreement  with  Mr.  King  was  that 
he  was  to  give  them  permission  to  take 
their  thirteen  cubic  feet  of  water  above  bis 


land.  Q.  Was  there  ever  any  talk  between 
yourself  and  Mr.  King  that  this  corporation 
plaintiff  should  take  the  water  that  he  had 
been  accustomed  to  divert  by  this  ditch?  A 
Not  with  me.  Q.  Did  you  understand,  whea 
you  were  authorized  to  receive  rights  of  way^ 
you  were  authorized  to  receive  any  convey- 
ance of  ditch  rights?  A.  My  Instructiona 
were  to  secure  rights  of  way  and  the  per- 
mission to  move  or  take  the  water  out  of 
the  river  at  the  new  point  of  diversion." 

We  have  not  found  a  syllable  of  testi- 
mony, and  none  has  been  pointed  out  to 
us,  as  to  any  conversation  with  defendants 
or  either  of  them  as  to  a  conveyance  of  any 
water.  The  consideration  paid  was  for  a 
right  of  way;  the  conversations  related  to 
moving  the  ditch  to  convey  plaintiff's  water. 
Defendant  William  King  was  illiterate.  It 
does  not  appear  reasonable  that  he  would 
convey  away  his  valuable  water  right  with- 
out consideration  and  without  request  from 
the  agents  of  the  plaintiff.  Whether  the 
clause  in  the  deed  was  inserted  intentionally 
by  the  agents  of  plaintiff  does  not  appear. 
If  so,  it  was  a  mistake  on  the  part  of  de- 
fendants, which  the  plaintiff  knew.  Civ. 
Code,  {  3399. 

It  is  urged  by  the  plaintiff  that  defend- 
ants' second  amended  answer  should  not 
have  been  allowed  because  the  relief  there- 
in asked  Is  on  the  ground  of  mistake  and 
is  barred  by  the  provisions  of  subdivision 
4,  §  338,  Code  Civ.  Proc.  The  section  pro- 
vides that  "an  action  for  relief  on  the  ground 
of  fraud  or  mistake"  is  barred  within  three 
years.  Defendants  knew  of  the  mistake 
more  than  three  years  before  the  action  was 
commenced.  This  la  not  an  action  for  re- 
lief on  the  ground  of  mistake,  and  there- 
fore the  section  has  no  application.  It  is 
an  action  in  effect  to  determine  the  title 
to  one-half  cubic  foot  per  second  of  water 
claimed  by  plaintiff.  The  defendants  claim 
that  they  have  at  all  times  been  In  posses- 
sion of  the  one-half  cubic  foot,  and  that 
they  never  conveyed  It,  because  of  the  mis- 
take in  the  deed.  In  other  words,  the  ques- 
tion as  to  the  mistake  is  made  by  way  of 
defense  to  an  affirmative  claim  made  by 
plaintiff,  and  is  only  incidental  to  the  main 
question.  The  water  In  controversy  is  real 
property.  Civ.  Code,  {  638;  Bradley  v.  Hark- 
ness,  26  Cal.  77;  L.  K.  R.  W.  D.  Co.  v.  K.  R. 
&  F.  C.  Co.,  60  Cal.  410;  Hayes  v.  Fine,  91 
Cal.  398,  27  Pac.  772. 

The  court  found  that  defendants'  ditch 
was  constructed  in  1872,  and  that  It  has 
"ever  since  Its  construction  been  used  by  de- 
fendants and  their  predecessors  and  gran- 
tors for  the  purposes  aforesaid,  openly,  con- 
tinuously, and  uninterruptedly,  and  under  a 
claim  of  right  exclusive  of  every  other  right 
and  adversely  as  against  the  whole  world." 
This  finding  is  not  challenged.  It  was  held 
in  Smith  V.  Matthews,  81  Cal.  120,  22  Pac. 
409,  that  the  right  of  a  grantor  to  have  bis 
title  Quieted  as  to  land  included  in  a  deed  by 
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mistake,  as  against  the  claim  asserted  hj 
the  defendant  nnder  the  deed,  cannot  be- 
come barred  -vrblle  the  grantor  remains  In 
the  actual  possession  of  the  land,  claiming 
to  be  the  owner  thereof  and  the  actual  own- 
er, as  against  the  defendant,  of  all  Interest 
therein  except  the  mere  naked  title.  ni>on 
the  same  principle  the  statute  would  not 
run  against  defendants,  who  have  always 
%een  In  possession,  and  claiming  the  water 
te  controTersy. 

Ib  the  late  case  of  Murphy  t.  Crowley, 
140  Cal.  141,  73  Pac.  820,  the  principle  of 
the  bar  of  tbe  statute  In  cases  similar  to 
this  Is  fully  discussed,  and  it  was  held  that 
an  action  to  set  aside  a  conveyance  of  a 
tract  of  land,  alleged  to  have  been  procured 
by  fraud  and  undue  Influence,  and  to  quiet 
title  thereto,  was  in  Its  nature  an  action  to 
recoTier  the  possession  of  real  property, 
within  the  meaning  of  the  five-year  statute 
of  IlmltatlonB  prescribed  by  section  318  of 
the  Code  of  Civil  Procedure,  and  was  not 
subject  to  the  three-years  limitation  after 
discovery  of  the  fraud,  under  subdivision  4, 
of  section  338  of  the  same  Code.  The  au- 
thorities In  this  state  and  in  other  states  are 
reviewed,  and  in  the  opinion  It  Is  said:  "It 
seems  to  be  established,  therefore,  by  these 
cases,  that  although  the  main  ground  of 
action  Is  fraud  or  mistake,  whereby  tbe  de- 
fendant has  obtained  the  legal  title  to  tbe 
land  In  controversy,  and  tbe  chief  contention 
between  the  parties  is  with  respect  to  the 
fraud  or  mistake  alleged,  yet  if  the  plaintiff 
alleges  facts  which  show,  as  matter  of  law, 
that  he  is  entitled  to  the  possession  of  the 
properly,  and  a  part  of  the  relief  asked  is 
that  be  be  let  Into  possession,  or  that  bis 
title  to  the  land  be  quieted,  the  action  is 
lo  reality  for  the  recovery  of  real  property, 
and  is  not  barred  except  by  the  flve-years 
limitation  contained  in  section  318.  Tbe 
same  rule  has  been  followed  In  the  states 
of  Iowa,  Kansas,  Missouri,  and  Texas.  Wil- 
llams  T.  Allison,  33  Iowa,  279;  Relhl  t. 
Ltkowskl,  33  Kan.  516,  6  Pac.  886;  Dunn  y. 
Miller,  96  Mo.  338,  9  S.  W.  640;  Shepard  V. 
Cummings'  Heirs,  44  Tex.  502."  It  Is  there- 
fore plain  that  the  defendants'  right  to  de- 
fend the  action  on  the  grotmd  of  mistake 
In  the  deed  to  plaintiff  was  not  barred  by 
the  three-years  statute. 

Nor  was  plaintiff  entitled  to  Judgment 
■on  the  findings.  True,  the  court  foimd  that 
plaintiff  was  entitled  to  take  and  divert 
through  its  ditch  13  cubic  feet  of  water  per 
second  from  Tule  river,  but  the  finding  is 
modified  by  the  following:  "When  there  is 
that  amount  of  water  flowing  In  the  river  at 
«ald  point,  after  supplying  the  defendants 
with  one-half  cubic  foot  of  water  per  second 
at  the  head  of  their  ditch  as  hereinafter 
found;  but  tbe  right  of  plaintiff  to  divert 
and  take  from  said  river  the  said  quantity  of 
water  is  not  superior  to  any  right  that  de- 
fendants or  either  of  them  may  have  to 
any  of  tbe  waters  of  said  river,  and  tbat 


none  of  the  rights  that  said  defendants  or 
either  of  them  may  have  in  the  waters  of 
said  river  are  subject  to  tbe  rights  of  plain- 
tiff herein." 

We  have  not  overlooked  the  fact  that 
parties,  except  in  clear  cases,  should  be 
held  to  their  written  contracts,  and  tbat 
deeds  or  other  instruments  will  not  be  set 
adde  or  held  void  for  llgbt  or  trivial  rea- 
sons. But  the  evidence  in  this  case  was 
clear  and  convincing  to  the  trial  Judge, 
and  with  his  conclusions  we  agree. 

We  advise  that  the  Judgment  be  afllrmed. 

We  concur:    CHIPMAN,  C;  GRAY,  O. 

For  tiie  reasons  given  In  the  foregoing 
opinion,  the  Judgment  Is  affirmed:  HEN- 
SHAW,  J,;  McPARLAND,  J.;  LORIQAN,  J. 


t«Cia.4i6 

6RI8BZA  et  aL  t.  TBRWILLIOBB.     (Sac. 
1,083.) 

(Supreme  Court  ot  California.    Aug.  18,  1904.) 

WATEBS  AND  WATEB  COI7BSE8  —  ACTION  TO 
QUIET  TTTIJ;  — TENANTS  IN  COKMON— AD- 
VERSE 70BBE88I0H— PBOOr  OF  TITI.B— ITIID- 
ING — ^EVIDENCE  —  ADMIB8IBII.ITT  —  SOm- 
CIENCT— VEBBAL  SAJJi  OV  WATEB  RIGHTS— 
EJTECT. 

1.  In  an  action  to  quiet  title  to  the  right  to 
use  the  water  of  a  certain  ditch  defendant  ad- 
mitted title  in  plaintiffs,  denying  only  thdr  sole 
ovrnerahip,  and  that  plaintiffs  were  tenants  in 
common.  Defendant  claimed  an  interest  in 
the  ditch  and  water  to  the  extent  of  30  miners' 
inches  through  her  predecessors  and  by  five 
years'  adverse  use.  On  the  trial  no  iasoe  was 
raised  as  to  plaintiffs'  ownership  except  as  tc> 
the  30  inches.  Held  that,  in  view  of  the  ad- 
missions and  the  course  pursued  at  the  trial, 
a  contention  that  plaintifiEs  failed  to  prove  title 
was  untenable. 

2.  Where  no  special  or  other  agreement  exists 
among  joint  users  of  the  waters  of  a  ditch  as 
to  their  proprietary  interests,  their  rights  are 
governed  by  the  roles  of  law  relating  to  tenants 
u  common. 

8.  In  an  action  to  quiet  title  to  the  right  to 
use  the  waters  of  a  ditdi,  where  defendant 
claimed  title  by  five  years'  adverse  use,  and  the 
evidence,  though  conflicting,  tended  to  show 
tbat  her  use  was  neither  uninterrupted,  nor 
continuous,  nor  open,  nor  with  plaintiffs'  ac- 
quiescence, and  there  was  proof  that  durinir 
tnese  years  the  water  was  frequently  shut  off 
from  defendant's  land  by  plaintiffs,  and  she 
was  forbidden  to  use  it,  a  finding  against  de- 
fendant's contention  is  supported  by  the  evi- 
dence. 

4.  In  an  action  to  quiet  title  to  the  right  to 
use  the  waters  of  a  ditch,  where  defendant 
claimed  through  her  husband  as  grantor,  and 

glaintith  conceded  that  defendant's  hnaband 
ad  used  water  from  the  ditch  up  to  a  certain 
time,  when  ttiey  claimed  that  he  al>andoned  the 
right  to  the  ditch  and  water,  evidence  that  he 
made  a  verbal  sale  to  one  of  the  plaintiffs  of  all 
his  interest  in  the  ditch,  and  that  thereafter  he 
made  &eqnent  declarations  that  be  had  no  in- 
terest in  the  water  or  ditch,  all  occurring  long 
before  he  conveyed  to  defendant,  such  declara- 
tions continuing  up  to  the  time  of  his  death,  is 
admissible  to  prove  the  abandonment  claimed. 

6.  A  verbal  sale  and  transfer  of  the  water 
rights  of  a  prior  appropriator  operates  ipso 
facto  as  an  abandonment  thereof. 
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Commissioners*  Decision.  Department  2. 
Ai^eal  from  Superior  Court,  Siskiyou  Coun- 
ty; J.  S.  Beard,  Judge. 

Action  by  Ferdinand  Grlseza  and  others 
against  Pbcebe  Terwllliger.  From  a  judg- 
ment for  plaintiffs  and  order  denying  a  mo- 
tion for  a  sew  trial,  defendant  appeals.  Af- 
firmed. 

R.  S.  Taylor,  for  appellant  QUIis  &  Taps- 
cott  and  James  D.  Falrchild,  for  respondents. 

CHIFMAN,  C.  Plaintiffs  allege  that  they 
are  owners  in  fee  as  tenants  in  common 
of  a  certain  ditch  and  the  right  to  take  wa- 
ter from  Little  Shasta  river,  Siskiyou  coun- 
ty, the  ditch  being  commonly  known  as  the 
"Musgrave  and  Linton  ditch,"  and  of  ca- 
pacity of  1,200  miners'  Inches;  that  they 
have  for  37  years  last  past  used  the  water 
flowing  through  said  ditch  to  Its  full  ca- 
pacity when  there  was  abundant  water,  and 
at  other  times  640  miners'  Inches;  that  de- 
fendant claims  an  Interest  therein  and  ad- 
verse to  plaintiffs;  and  that  during  the  year 
1900  she  wrongfully  diverted  a  portion  of 
said  waters  from  said  ditch.  Elizabeth  J. 
Rohrer,  as  executrix  of  her  husband's  will, 
filed  a  complaint  in  intervention,  alleging 
that  at  bis  death.  In  1SS6,  he  owned  a  one- 
sixth  Interest  In  said  ditch  and  water,  and 
that  said  Interest  now  belongs  to  his  estate. 
She  asked  to  have  the  title  to  this  Interest 
quieted  against  the  adverse  claims  of  de- 
fendant There  was  no  demurrer  to  either 
complaint,  but  defendant  answered  plaintiff^ 
complaint  (which,  by  stipulation,  was  taken 
as  an  answer  to  the  intervention  subsequent- 
ly filed).  She  admits  that  plaintiffs  owned 
some  interest  in  the  water  ditch  and  water 
right  described  in  the  complaint;  denies  that 
plaintiffs  are  the  sole  owners  of  said  ditch  or 
of  said  water  right,  and  denies  that  they  are 
owners  as  tenants  in  common;  denies  that 
she  la  without  right,  and  alleges  an  interest 
to  the  amount  of  30  Inches  of  water  in  said 
ditch  and  water,  and  claims  ownership 
through  her  predecessors  for  iO  years.  Fur- 
ther answering,  defendant  claims  ownership 
In  July,  1885,  of  certain  lands  commonly 
known  as  the  "Terwilllger  Home  Place," 
since  which  time  she  has  used  30  Inches  of 
the  water  of  Shasta  river  upon  her  said  lands 
for  Irrigating  purposes;  that  said  water  has 
been  taken  and  used  "by  means  of  certain 
ditches  and  flume  which  taps  that  certain  wa- 
ter ditch  described  In  plaintiffs'  complaint"; 
that  such  use  has  been  open,  notorious,  con- 
tinuous, peaceable,  and  uninterrupted,  and 
with  the  knowledge  and  acquiescence  of 
plaintiffs  "for  the  full  period  of  five  years 
during  the  irrigating  season  next  before  the 
beginning  of  this  action";  that  defendant  Is 
the  owner  and  entitled  to  the  use  of  30  inches 
of  the  waters  of  said  Musgrave  and  Linton 
water  ditch  and  water  right  Defendant 
"prays  that  said  action  be  dismissed,  and  for 
her  costs  herein  expended,"  and  asks  no  fur- 
ther relief. 


The  court  found  that  plaintiffs  (Including 
intervene-)  and  their  predecessors.  In  con- 
junction with  one  Andrew  Soule,  dug  the 
ditch  In  question,  and  diverted  the  waters 
of  said  river  through  said  ditch  to  its  fiill 
capacity,  to  wit,  1,000  Inches  measured  under 
a  4-Inch  pressure,  about  the  year  1859;  tliat 
when  there  was  not  an  abundance  of  water 
In  said  river  they  used  through  said  ditch  a 
less  amount  "down  to  and  not  exceeding  150 
inches";  that  this  use  has  been  continuous 
for  Irrigating  and  for  stock  and  domestic 
purposes,  "save  some  wrongful  interruption 
by  defendant  during  the  five  years  last  past," 
etc.;  that  "plaintiffs'  said  Intervener  and 
their  predecessors  in  interest  so  constructed, 
appropriated,  used  and  held,  and  at  the  time 
of  commencing  this  action  plaintiffs  and  In- 
tervener so  used  and  held,  three-fourths  un- 
divided of  the  said  ditch  and  water  right  and 
the  waters  flowing  therein."  The  foregoing 
present  all  the  findings  which  are  challenged 
as  unsupported  by  the  evidence. 

As  conclusions  of  law  the  court  found  plain- 
tiffs and  intervener  to  be  "the  ovniers  as  ten- 
ants in  common  of  three-fourths  of  the  dltcb 
and  water  right  described  In  the  complaint 
as  against  defendant  and  all  persons  claiming 
or  to  claim  the  same,  •  •  •  and  that  de- 
fendant has  no  right,  tltle^  or  Interest  In' 
the  said  ditch  or  water  right  or  the  waters 
flowing  therein,  or  to  any  part  of  the  water» 
flowing  in  said  ditch";  that  plaintiffs  and  In- 
tervener are  entitled  to  a  decree  as  pray- 
ed for,  etc.  Judgment  passed  accordingly. 
It  should  be  observed  that  the  one-fourth  in- 
terest in  the  water  not  disposed  of  by  the 
findings  or  judgment  belongs  without  dis- 
pute to  one  Andrew  Soule,  one  of  the  first 
appropriators  of  the  water.  Plaintiffs  and  in- 
tervener had  the  judgment  from  which  and 
from  the  order  denying  her  motion  fOr  a 
new  trial  defendant  appeals.  Reference  to 
plaintiffs  hereafter  In  the  opinion  will  in- 
clude the  Intervener. 

In  her  answer  defendant  admits  the  title 
of  plaintiffs,  denying  only  their  sole  o^aet- 
ship,  and  denying  that  they  are  tenants  in 
common.  She  claims  an  Interest  in  the  ditch 
and  water  to  the  extent  of  30  miners'  Inches 
of  water  through  her  predecessors  of  40 
years,  and  In  her  second  defense  claims  this 
same  amount  of  water  by  adverse  use  since 
1895.  In  the  trial  of  the  case  no  Issue  seems 
to  have  been  raised  as  to  plaintiffs'  owner- 
ship except  as  to  this  30  Inches  of  water.  In 
view  of  the  admissions  of  the  answer  and 
the  course  pursued  at  the  trial,  we  do  not 
tliink  defendant's  point  well  taken  that  plain- 
tiffs have  failed  to  prove  title.  The  point 
that  they  do  not  own  as  tenants  in  common, 
because,  as  Is  claimed,  the  evidence  shows 
that  each  Is  entitled  to  a  certain  proportion 
of  the  flow  of  the  water  In  the  ditch,  cannot 
be  sustained,  conceding  its  materiality.  No 
special  or  other  agreements  having  existed 
among  the  owners  as  to  their  proprietary 
rights  constituting  them  something  else,  they 
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were  tenants  In  common,  and  their  rights  are 
governed  by  the  rules  of  law  regulating  ten- 
ancy In  common.  Bradley  t.  Harkness,  26 
Cal.  69. 

It  appears  that  the  Musgn^ave  and  Linton 
ditch  was  begun  by  Samuel  Musgrave  and 
John  Linton,  and  was  completed  by  them, 
with  tlie  assistance  of  Andrew  Soule  and  P. 
S.  Terwilliger  (defendant's  husband),  about 
the  year  186L  There  is  evidence  that  Terwil- 
liger was  to  have  one-fourth  of  the  water, 
and  plaintiffs  concede  that  be  used  water 
from  this  ditch  up  to  a  ceitaln  time,  when 
they  claim  he  abandoned  all  right  to  the 
ditch  and  water.  He  had  an  independent 
water  right  from  the  same  stream  by  what 
was  called  the  "Dorris  Ditch,"  which  covered 
all  his  land,  and  there  is  evidence  that  he  at 
one  time  brought  water  to  his  home  place 
from  this  ditch,  and  that  water  can  now  be 
so  brought.  Practically  the  controversy  re- 
volves around  the  fact  as  to  defendant's  pres- 
ent right  to  30  Inches  of  the  water  of  the  Mus- 
grave and  Linton  ditch  for  use  at  this  "home 
place,"  so  called.  Terwilliger  died  about  the 
year  1895,  and  on  July  20,  1895,  conveyed  the 
home  place  to  his  wife,  with  appurtenances. 
She  claims  through  this  deed,  first,  by  rea* 
son  of  her  husband's  original  interest  in  the 
Musgrave  and  Linton  ditch,  and,  second,  by 
adverse  use  for  more  than  five  years  imme- 
diately preceding  the  commencement  of  the 
action.  As  to  the  latter  claim  little  need  be 
said,  for  there  is  much  evidence,  though  not 
without  conflict,  that  her  use  was  neither  un- 
interrupted, nor  continuous,  nor  open,  nor 
with  plaintiffs'  acquiescence.  There  is  evi- 
dence that  during  these  years  the  water  was 
frequently  shut  off  from  defendant's  land  by 
plaintiffs,  and  she  was  forbidden  to  use  it 
There  is  abundant  evidence  to  support  the 
.finding  of  the  court  against  defendant's  con- 
tention of  adverse  use. 

The  remaining  question  turns  upon  the  ad- 
missibility and  effect  of  certain  testimony  in- 
troduced by  plaintiffs  to  which  defendant  un- 
successfully made  objection  as  incompetent 
and  irrelevant.  Plaintiffs  were  permitted  to 
prove  that  Terwilliger  made  a  verbal  sale  to 
Musgrave,  one  of  the  co-tenants,  of  all  his  in- 
terest in  the  ditch  and  water,  and  that  there- 
after Terwilliger  made  frequent  declarations 
that  he  had  no  interest  in  the  water  or  ditcli, 
uud  that  this  sale  and  these  declarations  were 
made  long  before  he  conveyed  the  home  place 
to  defendant,  and  his  declarations  to  this  effect 
.-ontlnued  up  to  the  time  of  his  death.  Upon 
this  question  of  abandonment  of  the  use  by 
Terwilliger  the  evidence  Is  conflicting,  but 
there  was  testimony  from  which  the  follow- 
ing facts  appeared:  That  Terwilliger  had 
some  disagreement  with  his  co-tenants  about 
the  water,  and  he  determined  to  "get  rid"  of 
bis  interest,  and  did  so  by  verbal  sale  to 
Musgrave  for  fSO,  which  was  paid  to  him; 
that  thereafter  Terwilliger  stated  many 
times  to  different  persons  that  he  had  no  in- 
terest in  the  water;  that  he  obtained  water 


from  the  Dorris  ditch;  that  he  exercised  no 
control  over  the  Musgrave  and  Linton  ditch, 
tool£  no  part  in  its  care  oe  repair;  tlmt  on 
some  occasions  he  took  water  from  this 
ditch;  that  the  original  owners  and  their 
successors  appropriated  and  used  continu- 
ously all  the  water  after  Terwilliger  sur- 
rendered his  interest  in  the  ditch;  that  the 
old  ditch  was  partly  flUed  up,  and  a  new 
ditch  substituted  on  another  line  by  these 
owners,  and  that  such  water  as  was  after- 
wards taken  to  the  home  place,  now  owned 
by  defendant,  was  not  taken  under  claim  of 
right  In  Terwilllger's  lifetime,  but  by  per- 
mission of  some  one  of  the  co-tenants;  that 
Terwilliger  made  an  effort  to  obtain  a  per- 
manent right  for  water  to  be  taken  for  use 
on  this  home  place  from  this  ditch,  but  was 
denied  the  privilege;  that  when  he  disposed 
of  his  Interest  he  intended  to  and  did  surren- 
der and  abandon  all  right  he  ever  had.  It 
Is  not  entirely  clear  when  this  transfer  took 
place,  but  by  some  witnesses  It  is  stated  to 
have  been  as  early  as  In  1870  or  earlier,  and 
was  not  later  than  about  1880. 

The  objection  made  by  defendant  la  that 
plaintiffs  could  not  prove  title  by  a  parol  sale, 
the  interest  conveyed  being  realty.  Plain- 
tiffs answer  that  the  evidence  was  not  of- 
fered to  prove  title,  but  as  declarations 
against  interest,  and  as  showing  abandon- 
ment, to  defeat  defendant's  alleged  title; 
and  that  the  court  did  not  admit  the  evidence 
to  prove  title.  Mr.  Kinney  states  the  doc- 
trine to  be  that  the  right  to  the  use  of  the 
water  acquired  by  prior  appropriation,  and 
the  structure  through  which  the  diversion  is 
effected,  must  be  conveyed  by  a  written  in- 
strument, as  In  the  case  of  real  property, 
and  tliat  a  verbal  sale  is  nugatory:  citing 
cases.  The  author  further  says,  however, 
that  such  a  sale  works  an  abandonment,  and 
the  vendee  takes  his  right  simply  as  a  sab- 
sequent  appropriator  in  his  regular  ordw 
with  subsequent  approprlators.  Kinney  on 
Irrigation,  §§  253,  255,  264.  Mr.  Pomeroy 
says  that  abandonment  may  be  express  and 
immediate  by  the  intentional  act  of  the  ap- 
propriator, or  may  be  implied  from  his 
neglect,  failure  to  use  due  diligence  In  the 
construction  of  his  works,  nonuse  of  them 
after  completion,  and  the  like.  The  general 
doctrine  concerning  the  effect  of  abandon- 
ment Is  stated  to  be  that  the  prior  appropri- 
ator loses  all  his  exclusive  rights  to  take  or 
use  the  water  which  he  had  acquired.  "A 
verbal  sale  and  transfer  of  his  water  right 
by  a  prior  appropriator  operates  ipso  facto 
as  an  abandonment  thereof.  Such  act 
shows  an  unequlvocpl  Intent  on  the  part  of 
the  appropriator  to  give  up  and  relinquish 
all  of  his  interest,  and,  as  it  does  not  effect 
any  transfer  thereof  to  the  attempted  as- 
signee or  vendee,  the  only  iKwsible  result  is 
an  immediate  and  complete  abandonment." 
Pomeroy  on  Water  Bights,  {{  96,  97.  It  is 
not  necessary,  we  think,  to  invoke  the  rule 
as  to  an  executed  parol  contract,  such  as 
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arose  In  Fltcklnger  t.  Shaw,  87  Cal.  126,  25 
Pac.  268,  11  L.  R.  A.  134,  22  Am.  St.  Rep. 
234,  nor  to  pass  upon  tbe  applicability  of  the 
principle  there  enunciated  to  the  present 
case.  The  evidence  clearly  was  admissible 
to  show  abandonment,  and  may  be  restricted 
to  that  object,  and,  thus  restricted,  fully 
Justifies  the  findings  of  the  court.  It  was 
not  admitted  to  prove  title,  as  clearly  ap- 
pears from  the  ruling  of  the  court.  De- 
fendant claimed  through  Terwllllger,  her  hus- 
band, and  offered  evidence  In  support  of  her 
claim.  It  was  competent  for  plaintiffs  to 
show  that  long  before  defendant's  deed,  and 
continuously  for  many  years,  he  had  treated 
bis  right  as  abandoned,  and  his  verbal  sale 
was  admissible  as  tending  to  establish  this 
fact.  The  sale  conferred  no  title  upon  Mus- 
grave,  but  the  subsequent  use  by  him  and  bis 
associates  and  their  successors  of  all  the 
water  was  an  appropriation  of  whatever  wa- 
ter Terwllllger  was  entitled  to  prior  to  tbe 
sale.  His  share  of  the  water  by  his  own  act 
became  public!  Juris,  and  was  appropriated 
by  others  long  before  he  attempted  to  recap- 
ture or  again  convey  It.  Plaintiffs'  exclu- 
sive use  of  all  the  water,  under  claim  of 
right,  save  only  what  Terwllllger  and  de- 
fendant used  by  permission  or  clandestinely, 
continued  to  the  beginning  of  the  action,  a 
period  of  at  least  20  years.  We  think  the 
evidence  was  snfBclent  to  supiXHrt  tbe  find- 
ings. 

It  is  advised  that  the  Judgment  and  order 
be  affirmed. 

We  concur:    <'OOPBR,  O.;  SMITH,  O. 

For  the  reasons  given  In  the  foregoing 
opinion,  the  Judgment  and  order  are  affirmed: 
HENSHAW,  J.;  McFARLAND,  J.;  LORI- 
GAN,  J. 
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FERRIS  V.  WOOD.     (Sac.  1,207.) 
(Supreme  Court  of  California.    Aug.  17,  1904.) 

BTmUOMS— DBLAT  IN  SBBVIHO — DISMI8SINO  AC- 
TION—DISCBBTIOH   OF  COUBT. 

_  1.  It  is  an  improper  exercise  of  discretion  to 
dismiss  an  action  because  of  delay  in  serving 
summons  for  two  years  and  a  month  after  the 
filingof  the  complaint;  the  action  being  on  an 
unpaid  judgment,  execution  on  which  had  been 
returned  nulla  bona,  and  no  defense  being  sug- 
gested ;  and  the  delay  for  several  months  being 
due  to  pendency  of  negotiations  for  a  compro- 
mise, and  another  reason  therefor  being  to  see 
If  some  property  could  be  discovered  that  could 
be  attached. 

Commissioners'  Decision.  Department  1. 
Appeal  from  Superior  Court,  Tulare  County; 
W.  B.  Wallace,  Judge. 

Action  by  Joseph  B.  Ferris,  administrator 
of  Pauline  S.  Wood,  deceased,  against  P.  F. 
Wood.  From  an  order  dismissing  the  action, 
plaintiff  appeals.    Reversed. 

O.  W.  Zartman,  for  appellant  0.  L.  Rus- 
•ell,  for  respondent 


CHIPMAN,  C.  The  trial  court  granted  de- 
fendant's motion  to  dismiss  the  action  on  tbe 
ground  of  unnecessary  delay  In  serving  sum- 
mons. The  complaint  duly  pleaded  a  former 
Judgment  between  tbe  same  parties  In  tbe 
same  court  as  tbe  cause  of  action.  An  exe- 
cution had  been  taken  out,  but  was  returned 
nulla  bona.  Tbe  summons  in  the  present  ac- 
tion was  issued  on  the  day  the  complaint  was 
filed,  and  was  served  two  years  and  one 
month  thereafter.  Plaintiff  appeals  from  tbe 
Judgment  of  dismissal. 

In  support  of  the  motion  the  affidavit  of 
defendant  Wood  was  read,  in  which  he  stated 
that  his  place  of  residence  was  then,  and 
bad  been  for  several  years,  the  same  as  that 
of  plaintiffs'  attorney,  and  that  they  were 
well  acquainted  with  each  other,  and  bad 
met  frequently  during  the  past  five  years,  and 
that  defendant's  place  of  residence  was  also 
well  knovm  to  plaintiff;  that,  "during  the 
past  two  years  prior  to  the  service  of  said 
summons  upon  affiant,  affiant  bad  conversed 
with  said  plaintiff  about  the  matters  men- 
tioned In  the  complaint  In  this  action";  that 
plaintiff  at  no  time  Informed  affiant  of  tbe 
commencement  of  this  action;  and  that  the 
sunuuons  was  not  placed  In  the  hands  of  any 
officer  for  service  until  the  day  It  was  served. 
Defendant  also  introduced  the  complaint  and 
summons  In  the  action. 

Plaintiff  Introduced  the  Judgment  roll  In 
the  original  action  against  defendant,  consist- 
ing of  tbe  complaint,  answer,  findings,  and 
Judgment;  also  the  execution  Issued  on  tbe 
Judgment,  and  return  nulla  bona.  Plaintiff's 
attorney  was  then  sworn,  and  testified  that  a 
writ  of  attachment  was  sued  out  at  the  time 
summons  was  Issued,  and  one  reason  why 
summons  bad  not  been  served  earlier  was 
that  "it  was  the  desire  of  plaintiff  to  hold 
back  service  and  knowledge  of  suit  from  de- 
fendant to  see  If  it  was  possible  to  discover 
anything  on  which  a  writ  of  attachment 
would  lie."  He  further  testified:  "Shortly 
after  this  action  was  commenced,  I  received 
a  letter  from  the  plaintiff  asking  me  to  with- 
hold service  of  summons  until  further  orders 
from  him,  as  the  defendant  had  made  a  prop- 
osition to  him  to  compromise  the  Judgment 
heretofore  rendered  against  him,  and  plain- 
tiff did  not  wish  to  embarrass  the  settlement 
by  pushing  the  litigation.  After  several 
months,  plaintiff  notified  me  that  the  com- 
promise had  fallen  through,  and  to  proceed 
with  the  suit,  which  I  did  at  once."  He  also 
testified  that  the  suit  was  brought  upon  a 
Judgment  obtained  In  that  court,  no  part  of 
which  has  ever  been  paid.  The  testimony  of 
plaintiff's  attorney  was  not  contradicted  or 
denied  by  defendant,  but  was  corroborated  by 
defendant's  affidavit  This  Judgment  import- 
ed absolute  verity,  and,  besides,  it  appeared 
without  conflict  that  no  part  of  it  had  been 
paid. 

Before  the  amendment  of  section  581,  Code 
Civ.  Proc.,  which  now  makes  It  compulsory 
for  tbe  court  to  dismiss  tbe  action  If  sum- 
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mons  Is  not  iBsned  within  one  year  and  serv- 
ed within  three  years.  It  was  within  the  dis- 
cretion of  the  court  to  refuse  to  dismiss  the 
action,  no  matter  how  long  the  summons  had 
remained  without  service.  It  is  now  compul- 
sory on  the  court  to  dismiss  the  action  when 
the  sununons  is  not  served  within  three  years. 
In  other  cases  there  Is  no  fixed  rule  as  to 
the  dismissal  for  want  of  prosecution  (Stan- 
ley v.  GlUen,  110  Cal.  176,  51  Paa  183),  and 
the  power  to  dismiss  the  action  on  this  ground 
is  still  in  the  discretion  of  the  8ux>erior  court, 
subject  to  reversal  for  a  patent  abuse  of  such 
discretion  (First  National  Bank  v.  Nason,  115 
Cal.  626,  47  Pac.  595). 

In  the  case  of  Edridge  y.  Eay,  45  Cal.  49, 
the  action  was  ejectment,  and  was  com- 
menced to  save  the  statute  of  llmltationB. 
The  summons  was  Issued  In  April,  1868,  and 
no  service  until  May,  1871,  three  years  and 
one  month;  nothing  appearing  to  obstruct  the 
service,  and  the  defendants  living  all  the  time 
near  the  plaintiff,  and  easily  found.  The  de- 
lay was  said  by  this  court  to  be  "absolutely 
without  excuse."  In  Lander  v.  Fleming,  47 
GaL  614,  the  order  of  dismissal  was  made  on 
the  record  without  any  showing  by  affidavits. 
Summons  issued  In  October,  1870,  and  was 
served  in  January,  1873,  a  delay  of  two  years 
and  two  months.  The  court  held  that  a 
prl^a  facie  case  of  lack  of  diligence  was 
shown,  which  cast  upon  the  plaintff  the  duty 
of  showing  circumstances  excusing  "his  ap- 
parent tardiness  In  pursuing  the  defendant" 
Courts  have  vainly  attempted  to  define  the 
discretion  with  which  they  are  endowed  In 
such  a  way  as  to  be  found  universally  ap- 
plicable. It  Is  exercised  In  so  many  different 
ca'ses  and  under  so  many  different  drcum- 
,  stances  as  to  preclude  the  possibility  of  lay- 
ing down  a  certain  guide  for  all  cases.  "Each 
particular  case  presents  Its  own  features,  and 
no  ironclad  rule  can  Justly  be  devised,  ap- 
plicable alike  to  alL"  First  National  Bank 
V.  Kasou,  supra.  In  Bailey  v.  Taaffe,  29  CaL 
423,  Mr.  Justice  Sanderson  said:  "The  dis- 
cretion Intended,  however.  Is  not  a  capridons 
or  arbitrary  discretion,  but  an  impartial  dis- 
cretion, guided  and  controlled  in  its  exercise 
by  fixed  legal  principles.  It  is  not  a  mental 
discretion  to  be  exercised  ex  gratia,  but  a 
legal  discretion,  to  be  exercised  In  conformity 
with  the  spirit  of  the  law,  and  in  a  manner 
to  subserve,  and  not  to  lmi>ede  or  defeat,  the 
ends  of  substantial  Justice."  In  the  case  be- 
fore us  the  facts  are  undisputed.  It  Is  un- 
like the  case  of  a  motion  for  a  n'ew  trial,  for 
example,  where  the  trial  Judge  Is,  for  ob- 
vious reasons,  better  qualified  to  determine 
whether  a  fair  trial  has  been  had,  and  sub- 
stantial Justice  done,  than  the  appellate  tri- 
bunal. 

The  Judgment  upon  which  the  action  Is 
brought  Is  unpaid.  An  effort  to  compromise 
that  Judgment  was  in  progress  by  the  parties 
after  the  summons  issued,  and  for  this  reason 
plaintiff  caused  the  delay  in  the  service.  To 
have  served  the  summons  pending  these  nego- 


tiations might,  as  plalntUf  feared,  embarrass 
the  settlement  It  seems  to  us  that  the  delay 
was  reasonably  accounted  for  and  excused, 
and  that  the  order  of  the  court  did  not  tend 
to  subserve,  but  rather  to  lmi)ede  or  defeat, 
the  ends  of  substantial  Justice. 

In  the  case  of  Herman  v.  Pacific  Jute  Man- 
ufacturing Co.,  131  Cal.  210,  63  Pac.  344,  the 
court  reversed  an  order  dismissing  the  action 
on  the  ground  that  the  defendant  admittedly 
had  no  defense,  and  had  filed  a  feham  answer. 
In  that  case  the  complaint  was  filed  in  1883, 
and  the  motion  was  made  in  1897.  Matters 
allied  by  plaintiff  in  excuse  for  the  delay 
were  not  considered.  The  sole  issue  raised 
by  the  answer  la  the  case  was  ownership  of 
the  note,  and  was  filed  for  purposes  of  delay. 
How  far  this  latter  fact  Infiuenced  the  de- 
cision does  not  appear,  but  it  was  put  upon 
the  ground,  also,  that  defendant  admittedly 
had  no  defense.  In  the  present  case  not  only 
was  the  indebtedness  admitted,  and  no  de- 
fense to  it  suggested,  but  the  delay  was  ex- 
plained upon  the  reasonable  grounds  that  the 
parties  were  endeavoring  to  effect  a  compro- 
mise. Some  consideration,  also,  Is  due  to  the 
fact — ^though  in  itself  Insufficient — that  plain- 
tiff In  the  original  action  recovered  Judgment 
for  the  estate  of  which  he  was  administrator, 
and  Is  now  seeking  to  keep  that  Judgment 
alive  for  said  estate. 

In  our  opinion,  the  discretion  of  the  court 
was  improperly  exercised,  and  it  is  therefore 
advised  that  the  Judgment  of  dismissal  be  re- 
versed, and  the  cause  remanded. 

We  concur:    COOPER,  C;    SMITH,  0. 

For  the  reasons  given  In  tba  foregoing 
opinion,  the  Judgment  of  dismissal  is  revers- 
ed: SHAW,  J.;  ANGBLLOTTI,  J.;  VAN 
DYKE,  J. 


Ut  Cal.  4» 
SIERRA  WATER  &  MINING  CO.  et  aL  v. 

WOLFF  et  al.     (Sac.  1,032.) 
(Supreme  Court  of  California.    Aug.  17,  1904.) 

COSTS  —  BTATDTBS  —  CONSTBUCTIOn  —  APPEAI. 
— JtTBISDICnON. 

1.  In  all  cases  where  the  Supreme  Court  has 
appellate  Jurisdiction  of  the  matter  bronght  in 
conti-oversy  in  the  lower  court,  the  appealabil- 
ity of  an  order  made  before  or  after  mial  judg- 
ment is  not  controlled  or  affected  by  the 
amount  involved. 

2.  Under  Code  Civ.  Proc  <  1022,  proTiding 
that  coatB  are  allowed  of  course  to  the  plain- 
tiff on  a  judgment  in  his  favor  In  an  action  for 
the  recovery  of  real  property  or  Involving  the  ti- 
tle to  real  estate,  it  is  error,  in  an  action  to 
quiet  title  to  a  mining  claim,  notwithstanding 
section  1025,  providing  that  in  other  actions 
than  those  mentioned  in  section  l022  ci»ts 
may  be  allowed  or  not.  In  the  discretion  of  the 
court,  to  strike  out  plaintiffs'  memorandnm  and 
disallow  plaintiffs'  costs,  though  plaintiffs  re- 
covered judgment  for  only  a  part  of  the  lauad  in 
controversy,  the  defendant  having  denied  plain- 
tiffs' title  and  ownership  as  to  all  of  the  land. 

Commissioners'  Decision.  Department  1. 
Appeal  from  Superior  Oaurt^  Sierra  County: 
Stanley  A.  Smith,  Judge. 
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Action  by  the  Sierra  Wat»  &  Mining  Com- 
pany and  otbers  against  Jobn  O.  Wolff  and 
otbero  to  Qolet  title.  From  an  order  striking 
out  plaintiffs'  memorandum  of  costs  and  dis- 
allowing costs  to  plaintiffs,  tbieg  appeal.  Be- 
Tersed. 

0.  O.  Olough  and  Frank  B.  Wehe^  for  ap- 
pellants.   T.  D.  Soward,  for  respondents. 

CHIFMAN,  a  In  this  case  plaintiffs  filed 
a  memorandom  of  costs  for  $117.16.  The 
court  granted  defendants'  motion  to  strike  it 
out,  and  "disallowed  all  costs  herein  to  plain- 
tiffs." Plaintiffs  appeal  from  the  order. 
There  la  an  appeal  also  from  the  Judgment 
and  from  the  order  denying  plaintiffs'  motion 
to  set  aside  the  judgment  and  correct  the 
conclusions  of  law  therein  on  varloua 
grounds,  and,  among  others,  that  the  findings 
of  fact  required  that  plaintiffs  should  bare  a 
judgment  tor  their  costs.  The  only  questions 
presented  in  the  briefs  relate  to  the  order  dis- 
allowing plaintiffs'  costs. 

The  complaint  Is  in  form  an  action  to  quiet 
titles  in  which  plaintiffs  claim  to  be  the  own- 
ers and  possessed  of  certain  mining  ground 
known  as  the  "Last  Chance,  Mining  Claim" 
(particularly  described  by  metes  and  bounds). 
It  is  alleged  that  defendants,  without  right; 
claim  an  interest  in  the  land  adverse  to  that 
of  the  plaintiffs,  and  they  are  called  upon  to 
set  forth  the  nature  of  their  claim,  etc.  De- 
fendants, in  their  answer,  deny  tliat  plaintiffs 
own,  or  ever  owned  or  itoss^sed,  any  Inter- 
est in  any  part  of  the  land  described  in  the 
complaint,  and  allege  on  their  beliaif  the 
ownership  and  possession  of  certain  lands 
known  as  the  "Miners'  Home  Placer  Mine 
Location"  (describing  it  by  metes  and 
bounds),  containing  102.09  acres,  which  it  is 
alleged  conflicts  with  the  so-called  "Last 
Chance  Mining  Claim"  to  the  extent  of  99.197 
acres  (describing  the  land  in  conflict).  A  sec- 
ond defense  alleges  that  the  land  mentioned 
In  the  complaint  was  forfeited  prior  to  1892 
by  failure  to  perform  the  required  annual  la- 
bor thereon,  and  certain  facts  are  set  forth 
showing  an  alleged  conflict  of  defendants' 
location  with  the  Last  Chance,  as  originally 
located  and  aa  aubsequently  modified.  Of 
the  land  described  in  the  complaint  and  in 
the  answer  the  court  found  defendants  to  be 
the  owners  of  tract  A  of  the  Miners'  Home 
placor,  containing  8.867  acres,  and  tract  B, 
83.426  acres,  and  that  plaintiffs  were  the 
owners  of  83.10  acres  in  one  tract  and  certain 
other  tracts  (acreage  not  given),  and  all 
the  land  in  certain  locations  "Vhlch  •  •  • 
does  not  conflict  with  the  Miners'  Home  pla- 
cer mine  location  which  is  hereinbefore  desig- 
nated." Plaintiffs'  title  was  quieted  to  all 
the  lands  found  to  belong  to  them,  and  so 
likewise  defendants'  title  was  quieted  to 
lands  found  to  belong  to  them. 

1.  Respondents  make  the  point  that  the 
«ourt  has  no  Jurisdiction  of  the  appeal,  for 
the  reason,  as  we  understand  respondents, 


that  the  amount  of  coata  was  len  than  $300; 
citing  Falrbanka  t.  Lampkin,  99  CaL  429,  34 
Pac.  101,  and  other  cases.  The  rule  estab- 
lished by  the  mora  recent  decisions  is  that  in 
all  cases,  legal  or  equitable^  where  tills  court 
has  appellate  jurisdiction  of  the  matter 
brought  in  controversy  in  the  lower  court, 
the  appealability  of  an  order  made  before  or 
after  final  Judgment  Is  not  controlled  or  af- 
fected by  the  amount  involved.  Harron  v. 
Harron.  123  CaL  508,  56  Pac.  334;  s.  c.  128 
Gal.  803,  60  Pac.  932;  Southern  California 
Ry.  Co.  T.  Superior  CJourt,  127  Cal.  417,  69 
Pac.  789;  Blledge  t.  Superior  Court,  131  Oal. 
279,  63  Pac.  360. 

2.  By  the  provision  of  section  1022,  Code 
Civ.  Proc,  "costs  are  allowed,  of  course^  to 
the  plaintiff,  upon  a  Judgment  in  his  favor, 
in  the  following  cases:  (1)  In  an  action  for 
the  recovery  of  real  property.  •  •  •  C5) 
In  an  action  which  involves  the  title  or  pos- 
session of  real  estate."  Section  1026,  C!ode 
Civ.  Proc,  provides  as  follows:  "In  other  ac- 
tions than  those  mentioned  in  1022,  costs 
may  be  allowed  or  not,  and,  if  allowed,  may 
be  apportioned  between  the  parties,  on  the 
same  or  adverse  sides,  in  the  discretion  of 
the  court"  Respondents  claim  that  the  par- 
ties are  merely  nominal  plaintiff  and  defend- 
ant, and  that  the  Code  sections  do  not  apply; 
that  both  parties  allege  possession  and  ask 
equitable  relief;  and  tliat  the  case  is  not  one 
in  wUch  a  jury  could  be  demanded,  and 
hence  costs  are  in  the  discretion  of  tbe  court 
—citing  Gray  t.  Dougherty,  25  Oal.  282; 
Abram  t.  Stuart;  96  CaL  236,  31  Pac.  44; 
Bathgate  ▼.  Irvine,  126  CaL  135,  68  Pac.  442; 
77  Am.  St  Sep.  168.  It  la  stated  in  the 
briefs  that  the  court  disallowed  plaintiffs' 
costs  because  in  its  view  the  action  was  eq- 
uitable, and  costs  therefore  were  in  the  dis- 
cretion of  the  court  under  section  1026.  We 
do  not  think  the  question  turns  on  the  form 
or  nature  of  the  action,  but  dependa  rather 
upon  the  fact  whether  the  case  comes  within 
the  terms  of  the  statute  relating  to  costs. 
The  cases  discussing  the  right  of  trial  by  Jury 
in  actions  to  quiet  title  (see  Angus  v.  Craven 
132  Cal.  691,  64  Pac.  1001,  and  cases  reviewed; 
have  no  necessary  application  to  the  question 
here,  aa  they  depend  upon  constitutional  pro- 
visions. In  Kelly  v.  O.  P.  R.  B.  Cb..  74  CaL 
666,  16  Pac.  300,  the  action  was  for  specific 
performance,  and  the  court  said:  "We  are  In- 
clined to  think  that  a  suit  for  specific  per- 
formance Involves  the  title'  to  real  estate 
within  the  meaning  of  sections  1022  and  1024 
of  the  Oode  of  Civil  Procedure;  and  that 
therefore,  upon  a  Judgment  in  iU  favor,  the 
defendant  was  entitled  to  costa  against  the 
plaintiff  as  matter  of  right"  Schmidt  r 
Klotz,  130  CaL  223,  62  Pac.  470,  was  an  ac- 
tion to  quiet  title  to  a  right  of  way.  The 
court  said:  "The  Code  dlrecta  that  coste  arr 
allowed  of  course  to  the  plaintiff  upon  a 
judgment  in  his  favor  in  an  action  which  in 
Tolvee  the  title  or  possession  of  real  estata. 
Code  Clr.  Proc  1 1022,  subd.  6."   The  acUoa 
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In  the  present  case  certainly  Involved  the  ti- 
tle to  real  estate.  That  plaintiffs  did  not  re- 
cover Judgment  as  to  all  the  land  in  contro- 
versy does  not  change  the  fact  that  they  had 
a  Judgment  In  their  favor,  any  more  than  if 
they  had  sued  for  ?5,000  damages  and  recov- 
ered but  ?1,000.  This  is  true  in  ejectment 
(Havens  v.  Dale,  SO  Cal.  547),  and  we  see  no 
reason  why  it  is  not  true  in  the  present  case. 
The  defendants  here  denied  plaintiffs'  title 
and  ownership  as  to  all  the  land,  and  this 
brings  the  case  precisely  within  the  rule  es- 
tablished in  the  case  last  cited. 

It  Is  advised  that  the  order  striking  out 
plaintiffs'  memorandum  of  costs  and  disal- 
lowing plaintiffs'  costs  be  reversed,  and  that 
the  trial  court  be  directed  to  amend  the  Judg- 
ment by  Inserting  therein  the  plaintiffs'  costs, 
and,  thus  amended,  to  stand  approved. 

We  concur:    GRAY,  C;  HARRISON,  C. 

For  the  reasons  given  in  the  foregoing  opin- 
ion, the  order  striking  out  plaintiffs'  memo- 
randum of  costs  and  disallowing  plaintiffs' 
costs  is  reveraed,  and  the  court  below  is  di- 
i-ected  to  amend  the  Judgment  by  inserting 
therein  the  plaintiffs'  costs,  and,  as  thus 
amended,  said  Judgment  shall  stand  affirmed: 
VAN  DYICE,  J.;  SHAW,  J.;  AXGELLOT- 
TI,  J. 


]«  Cal.  4M 

BSCONDIDO  OIL  &  DEVELOPMENT  CO. 

V.  GLASER.    (L.  A.  1,251.) 
(Supreme  Court  of  California.    Aug.  22,  1901.) 

ACTIONS— SEAL  FABTT  IN  INTEBEST— COHFOBA- 
T10N8  — ACTS  OF  AGENTS  —  ASSIGNMENTS — 
PLEADING — SURPLUSAGE  —  KVIOENCB  —  UQ> 
UI  DATED  DAUAGES. 

1.  B.,  while  treasurer  of  plaintiff  corpora- 
tion, obtained  an  oil  lease  from  the  owner  of 
certain  lands,  obligating  B.  within  six  months 
to  commence  the  drilling  and  sinking  of  oil 
wells,  and  provided  that,  if  B.  should  fail  to 
comply  with  the  contract,  his  rights  thereunder 
should  end.  Such  contract  and  lease  were  tak- 
en by  B.  on  behalf  of  plaintiff  corporation,  who 
was  the  real  party  in  interest,  which  fact  was 
known  both  to  the  lessor  and  to  defendant,  who 
contracted  with  B.,  after  he  had  assigned  bis 
interest  under  the  contract  to  plaintiff,  for  a 
sublease  for  one-half  interest  of  all  of  B.'s 
rights  under  the  lease,  on  the  conditions  spec- 
ified, and  under  which  sublease  defendant  prom- 
ised to  conduct  drilling  operations  on  the  laud, 
and,  in  case  of  his  breach  of  the  contract,  to 
pay  B.  $.'KX)  as  liquidated  damages.  Held  that, 
since  plaintiff  was  the  real  party  in  interest  in 
defendant's  contract  with  B.,  and  defendant 
knew  such  fact  at  the  time  he  entered  into  the 
same,  it  was  no  defense  to  defendant's  liability 
to  plaintiff  for  breach  thereof  that  B.  had  no 
interest  in  the  original  lease  at  the  time  he 
made  the  contract  with  defendant. 

2.  Where  a  contract  was  made  by  the  agent 
of  a  corporation  for  the  corporation's  benefit, 
parol  evidence  was  admissible  to  show  such  fact, 
though  the  contract  bore  no  such  suggestion  on 
its  face. 

3.  Where  a  corporation  was  the  real  party  In 
interest  in  a  contract  made  by  one  of  its  officers 
in  his  own  name,  for  the  corporation's  benefit, 
an  allegation  in  an  action  for  breach  thereof 
that  such  officer  bad  assigned  the  cause  of  ac- 


tion to  the  corporation  was  surplusage,  and  im- 
material. 

4.  In  an  action  by  a  corporation  for  breach 
of  contract,  an  allegation  that  it  made  the  con- 
tract sued  on,  which  on  its  face  is  not  ultra 
vires,  is  sufficient  as  an  averment  of  such  fact, 
without  an  allegation  that  two-thirds  of  the  cor- 
poration's capital  stock  ratified  the  contract 

5.  Where  the  damages  arising  from  defend- 
ant's breach  of  a  sub  oil  lease  were  uncertain,  it 
was  proper  for  the  parties  to  agree  that  in  case 
of  breach  defendant  should  be  liable  for  $5<)0 
as  liquidated  damages,  under  Civ.  Code,  {  1671. 
providing  that  the  parties  to  a  contract  may 
agree  on  an  amount,  which  shall  be  presumed 
to  be  the  damages  sustained  by  a  breach  thereof, 
when,  from  the  nature  of  the  case,  it  would  be 
difficult  to  fix  the  actual  damage. 

Department  2.  Appeal  from  Superior 
Court,  San  Diego  County;  £2.  S.  Torrance, 
Judge. 

Action  by  the  Escondido  Oil  &  Develop- 
ment Company  against  C.  H.  Glaser.  From 
a  Judgment  sustaining  a  demurrer  to  the 
complaint,  plaintiff  appeals.    Reversed. 

Withington  &  Carter,  for  appellant  Col- 
lier &  Smith,  for  respondent 

McFARLAND,  J.  A  demurrer  to  the  com- 
plaint was  sustained,  and,  plaintiff  declining 
to  amend.  Judgment  went  for  defendant 
Plaintiff  appeals  from  the  Judgment. 

The  demurrer  was  upon  several  grounds, 
and  the  court  overruled  It  as  to  all  the 
grounds  except  the  general  one  that  it  does 
not  state  facts  sufficient  to  constitute  a  cause 
of  action,  and,  as  we  think  the  special 
grounds  are  not  tenable,  we  will  consider 
only  the  question  whether  the  court  erred  in 
holding  the  general  demurrer  good.  The 
facts  alleged  In  the  complaint  are  substan- 
tially these:  During  the  time  mentioned  In 
the  complaint  the  plaintiff  was  and  Is  a  cor- 
poration, and  one  W.  H.  Baldrldge  was  and 
Is  Its  treasurer.  On  July  16,  1900,  said  Bald- 
ridge,  describing  himself  as  ti'easurer  of 
plaintiff,  entered  into  a  written  contract,  des- 
iguated  as  "Exhibit  A,"  with  another  corpo- 
ration, called  the  Pacific  Mutual  Life  Insur- 
ance Company  of  California.  By  this  contract 
the  Insurance  company,  in  consideration  of  |1 
and  certain  covenants  and  agreements  of 
Baldrldge,  leased  to  Baldrldge,  bis  heirs  and 
assigns,  the  exclusive  right  of  drilling  for, 
developing,  and  removing  petroleum,  oil,  and 
other  like  substances.  In  and  upon  certain 
described  lands  of  the  insurance  company. 
By  this  contract  Baldrldge  agreed  that  wlth- 
lu  six  months  be  would  commence  and  dil- 
igently prosecute  drilllug  and  sinking  wells 
on  the  lands  for  the  purpose  of  developing 
oil.  The  contract  contains  many  provisions 
not  necessary  to  be  here  mentioned  in  detail. 
It  Is  sufficient  to  say  that  If  Baldrldge  should 
prosecute  the  work  In  the  manner  and  with- 
in the  times  prescribed,  and  should  find  oil 
In  paying  quautities,  he  should  retain  pos- 
session of  the  land  for  the  purpose  of  ex- 
tracting oil  for  a  very  long  period,  and  was 
to  give  the  insurance  company  certain  royal- 
ties;   but,  If  he  should  fail  to  comply  with 
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the  contract,  or  abandon  it,  his  right  under 
It  should  end.  It  -was  arerred  that  this  con- 
tract and  lease  was  made  by  Baldridge  "for 
and  hi  behalf  of  the  said  Elscondldo  Oil  & 
Development  Company,  who  was  the  real 
party  in  interest  thereto,  and  this  fact  was 
well  known  to  said  lessor  when  said  lease 
■was  executed."  And  a  few  days  afterwards 
— on  July  25,  1900— Baldridge,  as  treasurer, 
assigned  and  transferred,  by  an  instrument 
designated  as  "Exhibit  B,"  to  plaintiff,  the 
said  Exhibit  A,  with  all  its  rights  and  obliga- 
tions. Afterwards,  on  November  3, 1000,  the 
said  Baldridge  as  such  treasurer,  by  the  di- 
rection of  plaintiff,  entered  into  another  con- 
tract, designated  as  "Exhibit  C,"  with  the 
defendant  herein,  C.  H.  Glaser,  which  con- 
tract is  the  foundation  of  this  present  action. 
In  this  contract  there  is  first  recited  the  mak- 
ing of  said  Kxhiblt  A  between  Baldridge  and 
the  said  insurance  company.  It  is  then  recit- 
ed that  Glaser  desired  to  take  a  sublease  of  a 
one-half  interest  of  all  the  rights  that  Bald- 
ridge held  by  said  contract  between  him  and 
the  insurance  company,  upon  the  conditions 
thereinafter  specified.  Then  Baldridge  as- 
signs and  subleases  to  Glaser  a  one-half  in- 
terest of  all  his  right  under  the  contract 
with  the  insurance  company,  and  "subject 
to  all  the  terms,  conditions,  and  limitations 
in  such  lease  from  said  Insurance  company  tq 
the  party  of  the  first  part  herein  set  out  and 
appearing,  upon  the  following  conditions." 
Then  Glaser  promises  to  put  on  the  land  all 
necessary  machinery  for  boring,  etc.,  and  to 
prosecute  the  work  of  boring  wells,  etc.,  with- 
in certain  times,  entering  into  the  details  of 
such  work,  and  that  he  "will  comply  with  the 
conditions  Imposed  upon  the  party  of  the 
first  part  by  the  said  lease  from  said  Faclflc 
Mutual  Life  Insurance  Company."  Glaser 
also  agreed  that  for  the  breach  of  the  con- 
tract, or  any  part  thereof,  he  will  pay  to  the 
party  of  the  first  part  $500  as  liquidated 
damages.  It  is  averred  that  under  this  con- 
tract Glaser  commenced  drilling  and  boring 
on  the  land,  but  that  he  failed  to  put  on  the 
necessary  machinery,  and  has  failed  and  re- 
fuses to  prosecute  the  work  as  provided  in 
said  contract  in  a  diligent  manner,  or  at 
all,  and  has  notified  Baldridge  and  plaintiff 
that  he  has  abandoned  operations  under  such 
contract,  and  would  not  complete  the  same, 
and  that  both  Baldridge  and  plaintiff  have 
demanded  of  him  that  he  comply  with  the 
terms  of  said  contract  and  proceed  with  the 
work;  but  defendant  refused  to  do  so,  and 
notifled  them  that  "be  has  abandoned  said  en- 
terprise, and  did  not  Intend  to  carry  out  his 
said  contract."  It  was  also  averred  that  on 
September  21,  1901,  Baldridge  assigned  to 
plaintiff  all  his  interest  in  the  contract  Ex- 
hibit C,  and  any  right  of  action  which  he 
might  have  against  defendant  for  a  breach  of 
said  contract;  and  "that  the  said  defendant 
well  knew  at  the  time  when  said  contract 
marked  'Exhibit  C  was  made  that  the  plain- 
tiff herein  was  the  jtarty  In  interest,  and  that 
77P.— «6 


the  same  was  executed  in  Its  behalf  by  said 
W.  H.  Baldridge  as  treasurer,  and  that  said 
lease  had  been  assigned  to  it  by  said  W.  H. 
Baldridge,  treasurer." 

It  very  clearly  appears  from  the  complaint 
that  defendant  has  broken  his  covenants  and 
promises  contained  In  said  contract  Exhibit 
G.  The  main  contentions  of  respondent  are 
that  at  the  time  when  Exhibit  C  was  made 
Baldridge  had  no  Interest  in  the  land,  having 
previously  assigned  all  his  right  in  Exhibit  A 
to  plaintiff,  and  therefore  was  a  stranger  to 
the  title  .ind  possession,  and  could  not  sublet 
the  same;  that  there  was  no  contractual  re- 
lation between  defendant  and  plaintiff;  and 
that  the  assignment  of  the  cause  of  action 
for  the  breach  of  the  contract  was  void,  be- 
causo  plaintiff  had  no  capacity  under  its 
charter  to  acquire  choses  in  action  or  causes 
of  action;  and  we  understand  that  these  are 
the  main  grounds  upon  wlilcb  the  demurrer 
was  sustained.  We  do  not  think  that  these 
positions  are  tenable.  If  Baldridge  had  been 
the  real  party  to  Exhibit  C,  and  had  himself 
brought  this  action,  it  is  doubtful  if  defend- 
ant could  have  defended  upon  the  ground 
tiiat  Baldridge  had  no  title  to  the  premises, 
wtiile  no  claim  was  set  up  by  any  other  per- 
son, and  there  was  no  disturbance  of  the  de- 
fendant's possession,  and  no  hindrance  by 
any  one  to  a  performance  by  him  of  his  part 
of  the  contract  See  Joyce  v.  Shafer,  97  Cal, 
336,  82  Pac.  320.  But  the  plaintiff  was  the 
real  party  to  Exhibit  C,  and  defendant,  as 
is  averred,  knew  that  fact,  and  knew  that 
he  was  dealing  with  plaintiff  through  its 
agent,  and  the  truth  of  the  averment  of  this 
fact  could  be  shown  by  parol  evidence.  This 
subject  was  fully  discussed  in  8.  P.  Co.  t. 
Dredge  Co.,  118  Cal.  368,  60  Pac.  650.  In  the 
opinion  In  that  case  it  is  said,  quoting  from 
another  case,  that  "If,  upon  tiie  face  of  the 
instrument,  there  are  indications  suggestive 
of  agenc.v,  such  as  the  addition  of  words  of 
office  or  agency  to  the  signature,  or  the  im- 
print of  the  corporate  title  on  the  paper, 
parol  evidence  is  competent  to  show  whom 
the  parties  intended  should  be  bound  or  ben- 
efited. And  even  where  the  contract  bears 
no  such  suggestion  on  its  face,  the  rule  as 
now  generally  received  Is  that  parol  evidence 
is  competent  either  in  favor  of  or  against 
the  corporation."  In  the  case  at  bar,  under 
the  averments  of  the  complaint,  which,  as 
against  the  demurrer,  must  De  taken  to  l>e 
true,  the  plaintiff  is  the  real  party  in  Inter- 
est, and  entitled  to  maintain  an  action  for 
the  breach  of  the  contract.  The  averment 
that  Baldridge  went  through  the  form  of  al- 
so assigning  the  cause  of  action  Is  mere  sur- 
plusage and  immaterial.  It  appears  that  in 
the  contract,  a  copy  of  which  Is  attached  to 
the  complaint,  after  the  signatures  to  Exhib- 
it C,  there  is  a  statement  that  the  contract 
is  ratified  by  the  holders  of  more  than  two- 
thirds  of  the  capital  stock  of  plaintiff;  but 
this  statement  is  also  surplusage  and  imma- 
terial.   It  is  true  that  the  board  of  director? 
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Ib,  for  moat  purposes,  the  governing  body  of 
a  coriraration;  but  the  statement  in  a  plead- 
ing that  certain  property  or  right  to  property 
was  conveyed  or  assigned  to  a  corporation, 
or  that  it  made  a  contract  not  on  its  face 
ultra  Tires,  is  sufficient  as  an  averment  of 
such  fact 

There  are  two  counts  in  the  complaint  In 
the  first  count  Judgment  for  |500  as  liquidat- 
ed damages  is  prayed  for,  and  in  the  second 
count  actual  damages  In  a  larger  amount 
named.  Bespondent  contends  that  this  is  not 
a  case  where  there  could  be  a  valid  agree- 
ment for  liquidated  damages  under  sections 
1670  and  1671,  Civ.  Code;  but  as  there  Is  no 
special  demurrer  to  the  first  count  on  that 
ground,  the  complaint  if  good  for  actual 
damages,  Is  not  reached  by  the  demurrer. 
However,  as  the  case  may  be  hereafter  tried 
on  its  merits,  it  is  proper  to  say  that  in  our 
opinion  the  agreement  for  liquidated  dam- 
ages should  be  upheld.  The  complaint  suffi- 
ciently states  the  character  and  subject-mat- 
ter of  the  contract — "the  nature  of  the  case," 
to  use  the  language  of  section  1671 — to  show 
that  upon  its  breach  "it  would  be  impractica- 
ble or  extremely  difficult  to  fix  the  actual 
damages."  Fixing  the  amount  for  damages 
sustained  in  the  contracts  for  digging  oil 
wells  very  similar  to  the  one  here  involved 
was  upheld  In  Gibson  y.  Oliver,  168  Pa.  277, 
27  AtL  961,  and  cases  there  cited.  And  it 
would  seem  that  damages  for  breaches  of 
contracts  touching  future  Interest  in  oil  wells 
of  unknown  value  are  of  such  remote  and 
speculative  character  as  to  bring  them  pecu- 
liarly within  the  rule  that  the  parties  should 
have  the  right  to  fix  them  by  mutual  agree- 
ment. In  the  case  at  bar  the  right  of  plain- 
tiff, under  the  contract  with  the  insurance 
company,  to  test  the  lands,  and  to  acquire 
a  valuable  interest  therein  if  the  test  prove 
successful,  was  limited  in  time,  and  that 
right  might  be  lost  by  a  failure  of  defendant 
to  comply  with  his  contract;  and  it  was 
quite  apparent  that  In  such  event  it  would 
be  entirely  impracticable  to  show  plaiatifC's 
loss,  or  what  otherwise  would  bavd  been  his 
gain.  And  the  small  amount  provided  in  the 
contract  herein  involved  as  liquidated  dam- 
ages is  certainly  not  unconscionable. 

There  are  no  other  points  calling  for  spe- 
cial notice. 

The  judgment  appealed  from  is  ieva*8ed, 
with  directions  to  the  court  below  to  over- 
rale  the  demurrer  to  the  complaint. 

We  concur:  HBNSHAW.J.;  LOEIQAN,  J. 

144  Cal.  48t 

MATTESOX  &  WILLIAMSON  MFG.  CO.  v. 

CONLET.     (L.  A.  1,368.) 
(Supreme  Court  of  California.    Aug.  20,  1904.) 

SUPPLEMENTARY  PBOCEEDrNOS— GABNISHMENT 
— ACTION  AGAINST  OABNISHKE — COMPLAINT— 
CBEDITORS'  BUiL  — ADEQUATE  BEMSD7  AT 
LAW. 

1.  In  the  absence  of  proceedings  supplemen- 
tary to  execution,  as  authorized  by  Code  Civ. 


Proc.  i  714  et  seq.,  an  action  at  law  cannot  be 
maintained  directly  against  a  garnishee  to  re- 
cover money  due  to  the  execution  debtor. 

2.  Where  the  complaint  in  an  action  against 
a  garnishee  to  recover  money  doe  the  plaintifs 
judgment  debtor  failed  to  allege  that  an  execn- 
tion  had  been  levied  against  the  debtor  and  had 
been  returned  unsatisfied,  it  could  not  be  sus- 
tained as  a  creditors'  bill,  since  it  failed  to  show 
that  plaintiff  had  no  adequate  remedy  at  law. 

Commissioners'  Decision.  Department  1. 
Appeal  from  Superior  Court,  Kern  County; 
3.  W.  Mabon,  Judge. 

Action  by  the  Matteson  &  Williamson  Man- 
ufacturing Company  against  O.  C.  Conley. 
From  a  Judgment  in  favor  of  defendant 
plaintiff  appeals.    Affirmed. 

J.  B.  Webster  and  Budd  &  Thompson,  for 
appellant    0.  h.  Bussell,  for  respondent 

COOPEB,  O.  Appeal  from  a  Judgment  for 
defendant  after  a  demurrer  bad  been  sus- 
tained to  the  plaintlfTs  amended  complaint 

The  complaint  states  that  in  Anj^iat  1897, 
plaintiff  duly  recovered  a  Judgment  In  the 
superior  court  of  San  Joaquin  county  against 
one  Carlisle  for  the  sum  of  $896  and  coats, 
and  thereupon  execution  was  issued,  directed 
to  the  sheriff  of  Kern  county,  who  served 
a  notice  of  garnishment  upon  this  defend- 
ant whereby  all  goods,  moneys,  and  credits 
in  the  hands  of,  or  under  the  control  of,  de- 
fendant were  garnished.  Defendant  answer- 
ed in  writing,  admitting  the  fact  tbat  he  had 
been  garnished  "covering  moneys  and  cred- 
its due  from  me  to  J.  H.  Carlisle,  on  ac- 
count of  wheat  crop  on  lands  In  Tulare 
county.  It  is  Impossible  at  this  time  to  make 
a  detailed  statement  of  the  exact  condition 
of  matters  between  myself  and  Carlisle." 
The  sheriff  of  Kern  county  returned  the  writ 
of  execution  with  the  written  statement  of 
defendant  annexed  thereto.  No  writ  of  ex- 
ecution was  Issued  to  the  sheriff  of  San 
Joaquin  county.  The  complaint  alleges  that 
at  the  time  the  said  writ  was  served  on  de- 
fendant he  had  in  his  possession  380  tons 
of  wheat  belonging  to  Carlisle,  pledged  to 
him  as  security  for  $8,000,  and  that  defend- 
ant afterwards  sold  the  wheat  for  suffi- 
cient to  pay  the  indebtedness  due  to  him  by 
Carlisle,  and  for  $1,300  over,  after  satisfy- 
ing the  indebtedness  of  Carlisle.  This  ac- 
tion is  brought  to  recover  of  defendant  the 
amount  due  plaintiff  from  Carlisle,  being 
less  than  the  $1,300,  which,  it  is  alleged,  is 
in  the  hands  of  the  defendant  The  ques- 
tion is  as  to  whether  an  action  can  be  main- 
tained directly  against  a  person  who  has 
been  served  with  an  execution  to  recover 
money  due  from  such  person  to  the  execu- 
tion debtor.  We  ttiink  the  question  most  be 
answered  in  the  negative.  The  defendant 
Is  not  Indebted  to  the  plaintiff.  At  common 
law  there  Is  no  privity  between  a  Judgment 
creditor  and  his  debtor's  debtor.  There  is 
no  contract  relation  between  them,  and  we 
know  of  no  case  in  which  it  has  been  held 
tbat  such  action  would  lie^  la  the  absence  of 
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a  statufe  aafhorlxing  It    In  place  of  a  cred- 
itors' bill,  and  as  a  remedy  more  direct  and 
certain,  we  hare  a  chapter  on  proceedings 
supplementary  to  execution.    Code  Civ.  Proc. 
I  714  et  seq.    Under  the  provlsionB  of  this 
chapter  a  debtor  of  a  Judgment  debtor  may 
be  fully  examined  as  to  property,  credits, 
money,  or  other  assets  In  bis  possession  or 
onder  his  control.    Witnesses  may  be  ex- 
amined, and  the  Judge  may  order  any  prop- 
erty of  a  Judgment  debtor  not  exempt  from 
execution,  or  due  to  the  judgment  debtor,  to 
be  applied  toward  the  satisfaction  of  the 
Judgment    If  it  appears  that  the  person  al- 
leged to   have  property  of  the  Jndgmmt 
debtor,  or  to  be  Indebted  to  him,  claims  an 
Interest  In  the  property  adverse  to  him,  or 
denies  the  debt,  the  court  or  Judge  may  au- 
thorize, by  an  order  made  to  that  effect, 
the  Judgment  creditor  to  Institute  an  action 
against  such  person  for  the  recovery  of  such 
Interest  or  debt    In  this  case  the  plaintlfl 
did  not  attempt  to  comply  with  the  provi- 
sions of  said  Chapter  concerning  proceedings 
supplementary  to  execution.    Defendant  has 
not  been  examined  concerning  any  prcqierty 
or  moneys  dne  by  him  to  Carlisle.    No  order 
has  been  made  as  to  the  application  of  any 
assets  of  Carlisle  In  tbe  hands  of  defend- 
ant, nor  has  any  otAer  been  made  authoris- 
ing tbia  action.    It  is  therefore  evident  that 
the  proceedings  contemplated  by  the  Code 
have  been  entirely  ignored.    The  defendant 
witbont  having  been  examined  or  ordered 
to  pay  any  money,  has  been  sued  by  ene  to 
•whom  he  is  not  indebted.    Plaintiff  does 
not  dalm  that  defendant  is  indebted  to  him. 
If  he  wonld  reach  property  or  credits  in 
the  bands  of  defendant  tor  the  purpose  of 
satisfying  bis  Jndgmeilt  against  Carlisle,  he 
must  do  so  in  the  manner  provided  by  law. 
The  question  has  been  folly  discussed  and 
decided  in  accordance  with  what  has  been 
said  in  Herrlich  v.  Kanfmann.  89  Cal.  271, 
88  Fac.  867,  37  Am.  St  Bep.  60.    The  pro- 
ceedings supplementary  to  exeeatlon  under 
our  Code  are  a  snbstltate  tot  a  creditors' 
bill.    Adams  r.  Hackett,  7  CaL  201;   Fadflc 
Bank  V.  Robinson,  67  Cal.  622,  40  Am.  Rep. 
120;   Habenlcbt  r.  Lissak,  78  Cal.  867,  20 
Fae.  874,  6  L.  R.  A.  713,  12  Am.  St  Rep. 
68;    Herrlieh  t.  Kaufmann,  supra.    If  the 
statutory  proceedings  could  be  Ignored,  and 
we  were  to  treat  the  complaint  as  a  creditors' 
bill,  it  would  fail  to  state  facts  sufiBcimt  to 
constitute  a  cause  of  action.    The  complaint 
does  not  show  that  the  remedies  at  law  have 
been  exhausted,  or  that  an  execution  has 
been   returned  unsatisfled.    This  Is   neces- 
sary, with  certain  exceptions,  of  which  this 
is  not  one.    Freeman  on  Executions,  t  428, 
and  notes;  Pacific  Bank  v.  Robinson,  67  Cal. 
522,  40  Am.  Rep.  120;    Mesmer  v.  Jenkins, 
61  Cal.  158;   Herrllcb  T.  Kaufmann,  supra. 
In  support  of  the  right  to  maintain  the  ac- 
tion appellant  cites  Roberts  v.  Landecker, 
9  Cal.  262,  and  Carter  v.  Los  Angeles  Nat 
Bank,  116  CaL  870,  4S  Fac.  332.    In  the  for^ 


mer  case  the  question  was  as  to  the  liability 
of  a  garnishee  on  attachment,  and  the  ded- 
Blon  was  placed  upon  the  ground  that  the 
section  (secaon  127,  Practice  Act  [Wood's 
Digest  1850-1858,  p.  183])  "makes  the  gar- 
nishee liable  to  the  plaintiff  in  the  attach- 
ment suit  for  the  amount  of  such  property, 
unless  the  same  be  delivered  up  or  transfer- 
red to  the  sheriff."  The  latter  case  fol- 
lowed the  former  as  to  the  liability  of  a  gar- 
nishee on  attachment  It  expressly  refers 
to  Herrlich  v.  Kaufmann,  and  shows  the  dis- 
tinction between  the  liability  of  a  garnishee 
under  an  attachment  and  under  an  execu- 
tion. After  referring  to  the  supplementary 
proceedings  under  execution,  it  Is  said  in  the 
opinion:  "Nothing  of  that  kind  is  provided 
for  imder  the  proceedings  on  attachment  in 
this  state.  On  the  contrary,  section  544 
(Code  Civ.  Proc.)  provides  that  the  garnishee 
shall  be  directly  liable  to  the  attaching  cred- 
itor for  the  amount  of  such  credits,  property, 
or  debts  until  the  attachment  Is  discharged, 
or  any  Judgment  recovered  by  blm  be  satis- 
fied." 
The  Judgment  should  be  afilrmed. 

We  concur:  ORAT,  C;  HARRISON,  C. 

For  the  reasons  given  in  the  foregoing 
optailon,  tiie  Judgment  is  affirmed:  SHAW, 
J.;  ANGELLOTTI,  J.;  VAN  DIKE,  J. 


144  Cal.  487 
FIRST  NAT.  BANK  OF  RIVERSIDE  v. 
EASTMAN  et  al.    (L  A  1,234.) 

(Supreme  C!oart  of  California.    Aug.  20,  1904.) 

IBATJDDMNT  CONVBTANCK  —  NONBESIDENT 
OEBTOB— ACTION— BIGHTS  OF  OENEBAI,  CBED- 
ITORS— PBOCESS— 8EBVICS  OUTSIDE  OW  STATE 
— ^EFrECT— BTAItJTE.     ■ 

1.  Wlieie  real  estate  situated  within  the  Jaris- 
dlction  of  the  court  Is  fraudulently  transferred 
by  a  nonresident,  it  may  be  reached  at  tbe  suit 
of  creditors  of  the  grantor  by  a  constmctiTe 
service  of  summons  on  such  nonresident. 

2.  In  an  action  to  set  aside  an  alleged  fraudu- 
lent conveyance  plaintiff  cannot  question  the 
validity  of  tbe  conveyance  in  the  absence  of  al- 
legation and  proof  that  he  is  a  creditor  of  Uie 
grantor. 

3.  Under  the  direct  provision  of  C3ode  Civ. 
Proc.  i  413,  when  publication  is  ordered,  per- 
sonal service  of  a  copy  of  tbe  summons  and 
complaint  out  of  tbe  state  is  equivalent  to  pub- 
lication and  deposit  in  the  post  office  of  a  news- 
paper notice  to  a  nonresident  defendant 

4.  Personal  service  on  a  nonresident  defend- 
ant outside  the  state,  pursuant  to  Code  Civ. 
Proc  {  413,  is  insufficient  to  sustain  a  judg- 
ment Id  personam  against  such  nonresident 

6.  A  judgment  on  personal  service  outside  the 
state  on  a  nonresident  defendant,  pursuant  to 
Code  Civ.  Proc.  {  413,  Is  void  except  as  to  the 
disposition  of  property  seized  thereunder. 

6.  A  general  creditor,  without  haying  obtain- 
ed a  judgment,  is  entitled  to  maintain  an  ac- 
tion against  his  nonresident  debtor  to  set  aside 
a  fraudulent  conveyance  of  property  within 
the  jurisdiction  of  the  court;  the  fact  of  thp 
nonresidence  creating  an  exception  to  the  rule 


T2.  Se«  Fraudulent  Conv«yanc«s,  vol.   24,   Cent. 
Pis.  {  624.  —  , 
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that  a  mere  general  creditor  cannot  come  Into 
court  to  have  a  fraudulent  conveyance  aet  aside. 

Commissioners'  Dedalon.  Department  2. 
Appeal  from  Superior  Court,  ElTeralde  Coun- 
ty;  Luclen  Shaw,  Judge. 

Action  by  the  First  National  Bank  of  Riv- 
erside against  Joseph  Eastman  and  Hugh 
I^nuox.  From  a  judgment  in  favor  of  plain- 
tiff, defendant  Lennox  appeals.    Reversed. 

W.  J.  Mclntyre  and  J.  S.  Chapman,  for 
appellant    A.  Aird  Adair,  for  respondent 

COOPER,  C.  This  action  was  brought  to 
hure  a  certain  deed  made  by  defendant  East- 
man to  defendant  Lennox  set  aside  as  fraud- 
ulent, and  to  have  the  premises  therein  de- 
scribed declared  to  be  subject  to  the  lien  of 
an  attachment  procured  by  plaintiff  against 
Eastman.  The  court  filed  findings  upon 
which  Judgment  was  entered  in  favor  of  the 
plaintiff  as  prayed.  Defendant  Lennox  made 
a  motion  for  a  new  trial,  which  was  denied, 
and  this  appeal  is  by  Lennox  from  the  judg- 
ment and  order  denying  bis  motion.  It  la 
contended  by  the  appellant  that  the  plead- 
ings and  evidence  do  not  sustain  the  findings, 
and  that  the  findings  do  not  sustain  the 
Judgment  and,  as  this  involves  the  merits 
of  plaintiff's  case,  we  will  examine  it  some- 
what in  detail. 

Without  separating  the  allegations  of  the 
complaint  from  the  findings,  it  is  sufficient  to 
state  that  the  facts  alleged  and  found,  so  far 
as  material  to  the  questions  discussed,  are 
substantially  as  follows:  On  June  9,  1894, 
defendant  Eastman  made  and  delivered  his 
promissory  note  to  plaintifTs  assignor.  On 
November  30,  1895,  Eastman  was  the  owner 
of  the  lands  described  in  the  complaint  and 
in  consideration  of  certain  bonds  of  the  value 
of  ^7,500  he  executed  a  deed  of  the  same  to 
defendant  Lennox.  On  January  1,  1896,  the 
deed  so  made  to  Lennox  bad  been  delivered 
and  duly  recorded  in  the  county  in  which  the 
lauds  are  situated.  On  the  17th  day  of  June, 
1896,  the  plaintiff  commenced  an  action  in 
the  superior  court  of  Riverside  county  against 
Eastman  alone  to  recover  judgment  upon  the 
said  promissory  note.  Eastman  then  resided 
in  Chicago,  111.  A  summons  was  issued  in 
said  action  on  the  day  it  was  commenced, 
and  on  the  18th  day  of  Jime,  1896,  an  at- 
tachment was  issued  and  levied  by  the  sher- 
iff upon  the  lands  described  In  the  complaint 
On  December  5,  1896,  an  affidavit  was  filed, 
upon  which  an  order  of  publication  of  sum- 
mons was  made.  The  summons  was  after- 
wards personally  served  upon  XSastman  in 
Chicago.  On  September  25,  1897,  a  Judg- 
ment by  default  was  given  in  said  action 
against  E^astman  for  the  amount  due  upon 
said  promissory  note,  ?6,727.90  and  costs. 
On  October  18,  1897,  execution  was  issued 
upon  the  said  judgment,  and  returned  by  the 
sheriff  with  his  certificate  that  after  diligent 
search  he  could  not  find  any  real  or  personal 
property  of  Eastman  out  of  which  to  make 
said  execution,  and  hence  he  returned  the 


aame  onsatiafied.  Thus  «iided  the  proceed- 
ings in  the  former  action  against  Eastman. 
The  land  stood  on  the  records  in  the  name 
of  Iiennox  when  the  suit  was  commenced. 
Lennox  was  not  made  a  party,  and  Eastman 
never  appeared. 

The  case  at  bar  was  commenced  October 
21,  1897.  The  complaint  sets  up  the  facts 
fully  as  herein  stated  as  to  the  former  action 
and  judgment  against  Eastman.  It  is  fu> 
ther  alleged  that  the  deed  made  by  Eastman 
to  Lennox  was  without  consideration,  and. 
for  the  purpose  of  hindering,  delaying,  and 
defrauding  the  creditors  of  Eastman,  and 
particularly  this  plaintiff,  and  that  Eastman 
is  still  the  owner  of  the  property.  At  the 
time  of  the  commencement  of  this  action 
both  defendants  were  residents  of  Chicago, 
III.,  and  an  order  of  publication  of  summons 
was  made,  and  said  summons  duly  published. 
Eastman  made  default  but  defendant  Len- 
nox appeared  and  answered,  denying  the  ma- 
terial allegations  of  the  complaint  There  is 
no  doubt  but  that  real  estate  situated  within 
the  state  and  fraudulently  transferred  to  a 
nonresident  may  be  reached  by  constructive 
service  of  summons  on  the  nonresident  own- 
er for  the  reason  that  as  to  the  creditor,  the 
land  is  deemed  to  be  the  property  of  the 
party  so  transferring  It  It  is  a  general  prin- 
ciple that  the  process  of  the  courts  may 
reach  and  seize  the  property  of  nonresidents 
witliin  their  JurlBdiction.  The  property,  be- 
ing under  the  protection  of  the  courts  and 
laws  of  the  state,  must  be  subject  to  its  rules 
and  regulations,  and  tlie  paymsnt  of  tbe 
debts  of  its  cltisens. 

The  plaintiff  might  under  the  proper  dr- 
cnmstances,  maintain  an  action  to  set  aside 
a  conveyance  made  by  its  debtor  for  the  pur- 
pose of  defrauding  it.  Tbe  conveyance  made 
by  Eastman  to  appellant  although  it  might 
be  void  as  to  creditors,  was  good  twtween 
the  parties,  and  vested  the  legal  title  In  ap- 
pellant. It  was  good  as  against  the  grantor, 
his  heirs,  executors,  administrators,  and  per- 
sons claiming  under  him.  Bump  on  Frsndu- 
lent  Conveyances,  |  433.  Such  conveyance 
was  good  as  to  all  persons  except  those  who 
stood  in  such  relation  to  the  property  or  tbe 
parties  as  to  be  entitled  to  question  It  in  a 
proper  proceeding.  Bump  on  Fraudnlent 
Conveyances^  i  449,  and  cases  cited;  Sexey 
V.  Adkinson,  34  Cal.  8S0,  81  Am.  Dec.  GSS; 
Frlnk  ▼.  Roe,  70  Cal.  808,  11  Pac.  820.  It 
was  therefore  essential  for  the  plalntUt  to  al- 
lege and  prove  that  it  was  a  creditor  of 
Eastman  before  It  will  be  allowed  to  question 
the  conveyance  to  appellant  There  is  no 
allegation,  evidence,  or  finding  that  the  plato- 
tiff  was  such  creditor.  The  allegation,  evi- 
dence, and  finding  are  that  plaintiff  procured 
the  Judgment  against  Eastman  in  the  maimer 
as  hereinbefore  set  forth  in  tbe  suit  against 
Eastman  alone.  This  judgment  was  against 
a  nonresident  of  the  state  by  publication  of 
summons.  Tbe  summons  was  personally 
served  in  Chicago,  but  this  was  only  equiva- 
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lent  to  publication  and  deposit  In  tbe  post 
office.  Ctode  Civ.  Proc.  S  413.  It  did  not 
give  tbe  conrt  any  greater  Jurisdiction  as  to 
Eastman  tban  service  by  publication  in  com- 
pliance wltb  tbe  order  would  bave  done. 

A  Judgment  In  rem  may  be  obtained 
against  property  witbin  tbe  Jurisdiction  of 
tbe  court  belonging  to  an  absent  nonresident; 
or,  wbere  tbe  property  of  such  nonresident 
Is  seized  by  tbe  process  of  attacbment,  tbe 
court  may  in  sncb  suit  dispose  of  tbe  prop- 
erty, but  It  cannot  go  fartber,  and  give  a 
personal  Judgment,  except  one  wblch  can  be 
enforced  as  to  tbe  seized  property  against 
such  nonresident.  In  tbe  suit  against  Bast- 
man  tbe  court  might  bave  directed  a  Judg- 
ment wtalcb  would  Justify  tbe  sale  of  the 
property  to  satisfy  tbe  plaintifTs  claim,  and 
the  purchaser  would  bave  taken  the  right, 
title,  and  Interest  of  Eastman  In  and  to  tbe 
property.  Of  course,  such  proceedings  would 
not  have  affected  the  right  of  appellant,  for 
the  reason  that  he  was  not  a  party  to  tbe  liti- 
gation. But  the  court  did  not,  by  Its  Judg- 
ment, make  any  direction  as  to  tbe  property, 
nor  was  it  attempted  to  sell  it  by  virtue  of 
the  execution.  The  execution  was  returned 
unsatisfied,  and  hence  the  proceedings  as  to 
tbe  first  suit  ended.  Tbe  court  had  no  Juris- 
diction as  to  tbe  person  of  Eastman,  and 
bence  no  power  to  order  a  personal  Judgment 
as  sucb  against  him.  Tbe  doctrine  Is  thus 
stated  by  Mr.  Justice  Field  (In  Fennoyer  v. 
Neff,  96  U.  S.  714,  24  L.  Ed.  565):  "Tbe  law 
assumes  that  property  Is  always  In  the  pos- 
session of  Its  owner  In  person  or  by  agent, 
and  It  proceeds  upon  tbe  theory  that  Its  seiz- 
ure will  Inform  blm  not  only  that  It  Is  taken 
into  tbe  custody  of  the  court,  but  that  be 
must  look  to  any  proceedings  authorized  by 
law  upon  such  seizure  for  Its  condemnatloa 
and  sale.  Such  service  may  also  be  sufficient 
In  cases  where  the  object  of  the  action  Is  to 
reacb  and  dispose  of  property  In  tbe  state, 
or  of  some  interest  therein,  tj  enforcing  a 
contract  or  lien  respecting  tbe  same,  or  to 
partition  It  among  different  owners,  or,  when 
tbe  public  is  a  party,  to  condemn  and  appro- 
priate It  for  a  public  purpose.  In  other 
-woids^  such  service  may  answer  In  all  actions 
which  are  substantially  proceedings  In  rem. 
But  wbere  tbe  entire  object  of  the  action  is 
to  determine  tbe  personal  rights  and  obliga- 
tions of  tbe  defendants — that  Is,  wbere  tbe 
«alt  Is  merely  In  personam — constructive 
service  In  this  form  upon  a  nonresident  Is 
ineffectual  for  any  purpose.  Process  from 
tbe  tribunals  of  one  state  cannot  run  into 
another  state  and  summon  parties  there  dom- 
iciled to  leave  its  territory  and  respond  to 
proceedings  against  them.  Publication  of 
process  or  notice  witbin  tbe  state  where  tbe 
tribunal  sits  cannot  create  any  great«  ob- 
liKstlon  upon  tbe  nonresident  to  appear. 
Process  sent  to  blm  ont  of  tbe  state  and  pro- 
cess published  within  It  are  equally  tinaTall- 
ing  in  proceedings  to  establish  bis  personal 
Uability."    It  Is  said  bj  Judge  Cooley  in  bis 
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work  on  Constitutional  Limitations  (6tb  Ed.) 
p.  498:  "Tbe  statute  may  give  It  effect  so 
far  as  tbe  subject-matter  of  tbe  proceeding 
Is  witbin  tbe  limits,  and  therefore  under  tbe 
control,  of  tbe  state;  but  tbe  notice  cannot 
be  made  to  stand  In  tbe  place  of  process  so 
as  to  subject  the  defendant  to  a  valid  Judg- 
ment against  him  personally.  In  attachment 
proceedings  tbe  published  notice  may  be  suf- 
ficient to  enable  tbe  plaintiff  to  obtain  a  Judg- 
ment which  be  can  enforce  by  sale  of  the 
property  attached,  but  for  any  other  pur- 
pose such  Judgment  would  be  Ineffectual." 
And  tbe  courts  universally  hold  that  sucb 
personal  Judgment  Is  void  as  to  all  matters 
and  things  except  as  to  the  disposition  of 
tbe  property  seized.  Belcher  v.  Chambers,  53 
Cal.  635;  Galpln  v.  Page,  18  Wall.  350,  21 
li.  Ed.  959;  Brown  v.  Campbell,  100  Cal. 
641,  35  Pao.  433,  38  Am.  St  Bep.  314;  Gra- 
ham v.  Spencer  (C.  0.)  14  Fed.  606;  Man- 
chester et  al.  V.  McKee,  Ez'r,  9  III.  520.  And 
a  Judgment  so  obtained  la  not  evidence  as  to 
tbe  personal  obligation  of  tbe  parties.  Jones 
on  Evidence,  {  623;  Black  on  Judgments,  | 
904;  note  to  Pinney  v.  Providence  Loan  & 
Investment  Co.,  50  L.  R.  A.  577;  Cooper  y. 
Reynolds,  10  Wall.  308,  19  L.  Ed.  931.  In 
the  latter  case,  in  speaking  of  such  Judgment, 
tbe  Supreme  Court  of  tbe  United  States  said: 
"Tbe  Judgment  of  the  court,  though  in  form 
a  personal  Judgment  against  tbe  defendant, 
has  no  effect  beyond  tbe  property  attached 
In  the  suit.  No  general  execution  can  be  Is- 
sued for  any  balance  unpaid  after  the  at- 
tached property  Is  exhausted.  No  suit  can 
be  maintained  on  sucb  a  Judgment  in  tbe 
same  conrt  or  In  any  other,  nor  can  It  be 
used  as  evidence  In  any  other  proceeding  not 
affecting  the  attached  property,  nor  could  tbe 
costs  in  that  proceeding  be  collected  by  de- 
fendant out  of  any  other  property  tban  that 
attached  In  tbe  suit."  In  speaking  of  the 
Judgment  in  such  case,  tbe  Supreme  Court 
of  Indiana  said  (Quarl  ▼.  Abbett,  102  Ind. 
240,  1  N.  E.  476,  62  Am.  Rep.  662):  "In  such 
case  tbe  conrt,  In  ascertaining  tbe  amount 
due,  does  not  proceed  against  tbe  person,  but 
simply  ascertains  the  amount  that  shall  be 
adjudged  a  lien  on  the  property,  or  that  shall 
measure  the  extent  of  tbe  creditor's  claim 
against  it.  Tbe  statement  of  the  amount  in 
tbe  finding  and  decree  of  tbe  court  In  sucb 
cases  Is  not  a  personal  Judgment,  but  Is  a 
mere  statement  of  a  finding  upon  one  of  tbe 
questions  In  the  case."  In  Manchester  et  al. 
y.  McKee.  Ex'r.  supra,  the  Supreme  Court  of 
Illinois  said  "that  a  Judgment  in  an  attacb- 
ment suit  where  the  defendant  has  not  been 
brought  into  court  so  as  to  make  It  a  per- 
sonal Judgment  is  not  evidence  of  tbe  debt 
upon  another  suit  brought  upon  that  record." 
The  finding,  therefore,  "that  on  tbe  25th  day 
of  September,  1897,  a  Judgment  was  duly 
given  and  made  by  tbe  said  superior  court 
of  the  connty  of  Riverside,  state  of  Califor- 
nia, In  an  action  In  favor  of  plaintiff,  tbe 
First  National  Bank  of  Riverside,  and  against 
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the  said  defendant  Eastman,"  Is  not  sup- 
ported by  the  evidence. 

A  judgment  duly  given  and  made  imports 
a  judgment  which  is  the  final  determlnadon 
of  the  rights  of  the  partlea  Respondent  ar- 
gues that  a  general  creditor  cannot  come  into 
court  to  have  a  fraudulent  conveyance  set 
aside,  and  hence.  If  the  judgment  against 
Eiastman  is  not  a  valid  judgment,  the  plalntifl 
would  he  without  a  remedy,  because  he 
could  not  get  a  valid  personal  judgment 
against  Eastman.  It  is  the  general  rule  that 
a  creditor  must  reduce  his  claim  to  a  Judg- 
ment before  he  can  maintain  an  action  of  this 
character.  But  to  this  rule  there  Is  a  well- 
established  exception.  Where  the  defendant 
is  a  nonresident,  a  personal  judgment  cannot 
be  obtained  against  him,  and  therefore  the 
fact  of  his  being  a  nonresident  creates  an  ex- 
ception to  the  rule,  and  such  action  can  be 
maintained  without  the  creditor  having  ob- 
tained a  judgment.  Scott  v.  McMlllen  (Ky.) 
13  Am.  Dec.  239;  Quarl  v.  Abbett  (Ind.)  1  N. 
E.  476,  52  Am.  Rep.  662,  and  note,  page  673; 
Taylor  v.  Branscombe,  74  Iowa,  534,  38  N. 
W.  400;  Kipper  v.  Glancey,  2  Blackf.  (Ind.) 
356;  Anderson  ▼.  Bradford,  5  J.  3.  Marsh, 
69;  Pendleton  v.  Perkins,  49  Mo.  566.  In 
Quarl  V.  Abbett  the  court  said,  In  speaking 
of  the  rule:  "Doubtless  the  general  rule  was 
as  stated  by  counsel.  Whether  it  prevails 
under  the  reform  system  of  procedure  Is 
quite  another  question,  but,  without  stopping 
Just  now  to  decide  that  question,  and  for  the 
present  granting  that  the  rule  does  prevail, 
still  It  never  did  govern  such  a  case  as  this 
— manifestly  It  could  not  apply— for  against 
a  nonresident  the  creditor  could  not  possibly 
obtain  a  personal  judgment  It  is  hardly 
necessary  to  cite  authorities  to  prove  that 
two  notable  exceptions  to  the  rule  were 
where  the  debtor  was  dead  or  'beyond  sea&' " 
In  this  case,  if  the  plaintiff,  under  proper 
pleadings,  establishes  the  fact  that  it  was  a 
creditor  of  Eastman  at  the  time  of  the  trans- 
fer, and  that  the  transfer  was  of  the  char- 
acter alleged,  it  would  seem  to  be  entitled 
to  relief  as  to  the  parties  to  this  suit. 

It  follows  that  the  judgment  and  order 
should  be  reversed. 

We  concur:  HARRISON,  C;  CHIP- 
MAN,  C. 

For  the  reasons  given  In  the  foregoing 
(pinion,  the  judgment  and  order  are  re- 
versed: HENSHAW,  J.;  McFARLAND,  J.; 
LORIGAN,  J. 


MATTHEWS  v.  BELFAST  MFG.  CO. 

(Supreme   CJourt  of  Washington.     Sept.  21, 
1904.) 

WATEB     COTTBSES— FLOATINO    LOOS— TTSB    OF 
STBEAK— DAMS— ARTIFICIAL  FRESHETS 
— BIOnTS   or  PBOPBIETORS. 

1.  A  private  corporation  has  no  power  to  ex- 
ercise the  right  of  eminent  domain  to  acquire 


the  rii^t  to  float  logs  in  a  stream  by  meaiu  of 
dams  at  times  when  it  vras  not  navigable  for  the 
purpose  of  floating  logs  in  its  ordinary  state. 

2.  Where  a  stream  was  navigable  for  the  par- 
pose  of  floating  logs  only  at  certain  seasons  of 
the  year,  a  riparian  proprietor  had  no  right  to 
erect  dams  and  float  logs  in  the  stream  during 
the  nonnavigable  season  by  means  of  artificial 
freshets. 

3.  Where  plaintiff,  a  lower  riparian  pi«- 
prietor,  who  had  erected  a  dam  in  a  stream  for 
the  purpose  of  floating  logs,  brought  suit  against 
an  upper  proprietor  to  restrain  him  from  main- 
taining a  dam  and  floating  logs  in  the  stream  by 
means  of  freshets  caused  by  the  operation  of 
such  dam,  and  plaintiff  testified  that  be  had  con- 
structed gates  in  bis  dam  through  which  lop 
and  other  timber  products  could  pass  whenever 
the  stream  was  capable  of  floating  them,  and 
defendant's  evidence  that  logs  could  not  b<> 
floated  down  the  stream  without  making  use  of 
plaintiff's  dam  referred  only  to  times  when  lois 
were  floated  by  means  of  freshets,  and  not  when 
the  stream  was  capable  of  conveying  them  in  its 
natural  state,  the  evidence  was  insufficient  to 
warrant  the  court  in  declaring  that  plaintiffs 
dam  was  a  nuisance  and  ordering  its  removal. 

Appeal  from  Superior  Court,  Skagit  Coun- 
ty ;  Geo.  A.  Joiner,  Judge. 

Action  by  Woodman  Matthews  against  the 
Belfast  Manufacturing  Company  to  restrain 
defendant  from  using  complainant's  land 
for  the  purpose  of  floating  logs  and  from 
floating  logs  In  a  stream  across  complain- 
ant's property  by  means  of  artlflcial  freshetss 
etc.  From  a  decree  In  favor  of  complainant, 
defendant  appeals.    Affirmed. 

Millim  ft  Hooser,  for  appeltant  Smith  & 
Brawley  and  Carr  &  Preston,  for  respondent 

FULLERTON,  J.  The  appellant  and  re- 
spondent each  own  timber  lands  la  Skagit 
county,  tbrongh  which  the  Bast  Fork  of  the 
SamiSh  river  flows;  the  lands  of  tfae  appel- 
lant being  higher  up  tiie  stream  than  those 
of  the  respondent,  although  the  lands  abnt 
upon  each  other.  The  Samlsh  river  la  an  un- 
meandered  stream,  having  an  average  width 
between  banks  of  some  60  feet,  and  during 
the  wet  season  of  the  year  Is  capable  of 
floating  such  inlU  timber  as  grows  upon  its 
banks  and  In  Its  immediate  vldnlty.  In  the 
dry  season  It  Is  not  navigable  without  arti- 
ficial aids,  having  at  such  time  a  depth  of 
less  than  2  feet  in  many  places.  The  re- 
spondent, some  years  prior  to  the  commence- 
ment of  this  action,  had  been  engaged  in  log- 
ging on  his  own  premises,  and  had  constructed 
a  dam  across  the  river  on  bis  own  lands  some 
distance  below  the  lands  of  the  appellant 
This  dam  be  has  kept  up  ever  since,  mahi- 
talnlng  therein,  as  he  says,  suitable  gates 
through  which  logs  pass  unobstructed  duiini; 
the  time  of  the  year  when  the  stream  is 
high  enough  to  float  them.  In  the  summer  of 
1903  the  appellant  began  logging  off  of  Its 
own  lands.  To  facilitate  the  work  It  con- 
structed a  dam  across  the  river  about  V^ 
miles  above  the  respondent's  dam.  This  dam 
It  u.sed,  not  only  to  retain  logs  until  they 
were  ready  to  be  sent  down  the  river,  bnt 
also  to  create  a  storage  basin  for  water,  by 
menus  of  which  it  could  cause  splashes  or 
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artificial  freshets  In  the  stream,  and  thns 
(Irlre  logs  down  the  same  after  It  became  too 
shallow  to  float  them  In  Its  natural  state. 
The  appellant  operated  in  this  manner:  It 
n-onld  put  Into  the  bed  of  the  river  as  many 
logs  as  conid  be  readily  driven.  Then  It 
would  open  the  gates  of  its  own  dam  and 
drive  the  logs  down  the  stream  as  far  as 
the  dam  of  the  respondent.  From  there,  by 
repeated  splashes  from  both  dams,  It  would 
drive  them  to  the  deep  waters  of  BelUngham 
Bay,  Into  which  the  Samlsh  river  flows.  In 
these  operations  the  appellant  found  It  nec- 
essary to  us«  the  respondent's  dam,  and  It 
took  possession  of  the  same  against  the  con- 
sent and  over  the  protest  of  the  respondent, 
and  used  it  as  if  it  were  its  own  property. 
The  appellant  also,  without  the  consent  and 
against  the  will  of  the  respondent,  made  such 
use  of  the  respondent's  land  bordering  the 
stream  as  it  found  necessary  and  convenient 
Id  order  to  drive  its  logs.  The  artificial 
freshets  or  splashes  created  by  means  of 
the  dams  drove  the  logs  down  the  stream  in 
lots  or  Jams,  which  tore  down  and  washed 
away  the  river's  banks,  forming  a  river  bed 
out  of  what  was  before  tillable  land. 

The  respondent  instituted  this  action  to  en- 
join the  appellant  from  using  his  property  in 
the  manner  stated,  and  from  floating  logs 
down  the  stream  across  bis  property  by 
means  of  artificial  freshets  and  splashes,  al- 
leging. In  his  complaint,  substantially  the 
foregoing  facts.  To  the  complaint  the  appel- 
lant answered,  denying  all  its  material  alle- 
gations, and  by  way  of  cross-complaint  al- 
leged that  it  had  gone  to  great  expense  to 
prepare  for  logging  Its  premises,  and  that 
if  stopped  by  the  court  would  suffer  irrepa- 
rable Injury ;  further  alleging  that  it  had  in- 
stituted condemnation  proceedings  against 
the  respondent  for  the  purpose  of  acquiring 
the  right  to  use  the  stream  by  means  of 
splash  dams  therein  where  necessary.  It 
also  alleged  that  the  dam  of  respondent  was 
an  obstruction  to  navigation  in  the  stream, 
and  therefore  a  nuisance.  It  prayed  for  re- 
lief appropriate  to  matters  set  up  In  Its  an- 
swer. The  new  matter  In  the  answer  was 
put  In  issue  by  a  r^ly,  and  a  trial  had  be- 
fdre  the  court,  resulting  in  a  permanent  in- 
junction against  the  appellant,  enjoining  it 
from  operating  either  of  the  splash  dams 
mentioned,  and  from  in  any  manner  interfer- 
ing with  the  possession  or  use  of  the  respond- 
ent's land.  There  was  a  claim  for  damages 
made  by  the  respondent  for  injuries  already 
accrued ;  but  the  amount  of  the  damages,  if 
any,  the  court  expressly  refused  to  find,  leav- 
ing the  question  as  to  the  amount  open  to  a 
determination  by  a  jury  in  an  action  to  be 
brought  for  that  purpose.  This  appeal  Is 
from  that  Judgment 

The  first  contention  on  the  part  of  the  ap- 
pellant, namely,  that  It  has  the  right  to  con- 
demn a  right  of  way  along  the  stream  over 
the  respondent's  laud  for  a  logging  way,  is 
dcteruilncd  against  it  by  the  case  of  Healy 


Lumber  Co.  v.  Morris,  33  Wash.  490,  74  Pac. 
6S1,  63  Lk  R.  A.  820.  It  was  there  held  that 
the  statute  attempting  to  confer  upon  the 
owner  of  timber  lauds  the  power  to  con- 
demn a  right  of  way  for  a  logging  road  and 
lumbering  purposes  was  In  contravention  of 
the  state  Constitution,  aud  therefore  void. 
As  there  is  no  such  right  independent  of  the 
Constitution  and  statute,  it  is  plain  that  the 
appellant's  action  to  condemn  can  avail  it 
nothing,  and  its  plea  that  it  has  brought  such 
an  action  docs  not  require  the  court  to  await 
its  result  before  restraining  it  from  making 
an  unlawful  use  of  the  respondent's  property. 
It  is  true  this  court  has  upheld  the  statute 
relating  to  the  organization  of  boom  compa- 
nies, which  had  for  its  object  the  improve- 
ment of  streams,  such  as  the  one  in  question, 
so  as  to  make  them  floatable  for  logs  at  all 
seasons  of  the  year;  but  that  statute  does 
not  aid  the  appellant  The  appellant  is  not 
organized  as  a  boom  company.  It  does  not 
purpose  improving  the  stream  for  the  use  of 
the  public,  and  engage  in  the  business  of 
transporting  logs  down  it  for  the  public,  but 
sedcs  to  acquire  the  right  for  its  own  private 
benefit,  to  the  exclusion  of  every  one  else. 
This  it  cannot  do  by  the  exercise  of  the  right 
of  eminent  domain.  It  has  no  power  to  ez- 
erdse  such  a  right  Healy  Lumber  Co.  t. 
Morris,  supra. 

The  next  contention  Is  that  the  court  erred 
in  enjoining  the  appellant  from  floating  logs 
down  the  stream  by  means  of  artificial  fresh- 
ets and  splashes.  The  argument  is  that  the 
stream  is  a  navigable  one,  and  that  it  has  the 
right  to  use  it  for  the  purpose  of  fioating  logs, 
and  is  liable  only  for  a  misuse  or  abuse  of 
the  privilege,  and  that  the  evidence  fails  to 
show  that  there  was  any  abuse  or  misuse  in 
the  present  case.  The  stream  in  question  is 
undoubtedly  navigable  for  floating  logs  for  a 
part  of  the  year,  and  during  that  time  the 
appellant,  as  well  as  others,  may  use  it  for 
that  purpose.  But  that  is  not  the  case  before 
us.  The  appellant  was  not  attempting  to 
float  logs  during  the  navigable  season  of  the 
year,  but  was  attempting  to  do  so  when  the 
stream  In  its  natural  state  would  not  fioat 
them.  It  sought  to  remedy  this  by  creating 
unnatural  conditions,  by  the  creation  of  ar- 
tiflcial  freshets,  which  conditions  damaged 
and  destroyed  the  respondent's  property. 
This  was  an  abuse  of  the  right  of  navigation, 
and  for  that  an  injunction  would  properly 
He.  Watkinson  v.  McCoy,  23  Wash.  372,  63 
Pac.  245.  . «- 

It  is  next  said  that  the  injunction  is  too 
sweeping,  in  that  it  prohibits  the  appellant 
from  operating  its  dam  for  any  purpose ;  but 
a  reading  of  the  context  of  the  Judgment 
clearly  shows  that  all  that  was  meant  waa 
that  the  appellant  should  not  operate  it  to 
float  logs  down  the  stream  by  means  of 
artificial  freshets  and  splashes,  and  not  that 
It  could  not  use  it  for  such  other  purposes 
us  it  might  find  conveulent  in  the  conduct  of 
its  business. 


Digitized  by 


Google 


1048 


77  PACIFIC  KBPOKTER. 


(Wasb. 


It  la  further  contended  that  the  respond- 
ent is  not  entitled  to  relief  because  his  dam 
is  an  obstruction  to  navigation,  and  be  ought 
not  to  be  allowed  to  complain  of  the  appel- 
lant so  long  as  be  was  making  a  misuse  of 
the  stream.  But,  if  this  were  a  sufficient 
reason  for  denying  the  respondent  the  right 
to  relief,  we  fail  to  find  that  the  contention 
is  supported  by  the  evidence.  An  officer  of 
the  appellant  did  testify  that  logs  could  not 
be  floated  down  the  stream  without  making 
use  of  the  respondent's  dam ;  but  he  was 
speaking  of  floating  logs  by  means  of  fresh- 
ets and  splashes,  and  not  of  floating  when 
the  stream  would  convey  them  in  its  natural 
state.  On  the  other  hand,  the  respondent 
testified  that  his  dam  did  not  obstruct  the 
river;  that  he  had  constructed  in  it  gates, 
through  which  logs  and  other  timber  prod- 
ucts could  pass  whenever  the  stream  was  ca- 
pable of  floating  them.  We  think,  therefore, 
that  the  evidence  was  insufficient  to  warrant 
the  court  in  declaring  the  dam  a  nuisance 
and  ordering  its  removal.  In  order  to  suc- 
cessfully market  logs  by  the  use  of  a  stream 
of  this  character,  dams  and  booms  are  nec- 
essary; in  fact,  such  streams  can  hardly 
be  used  for  navigating  logs  without  them. 
Being  necessary,  their  use  Is  lawful  when 
reasonably  exercised,  and  it  Is  only  when  the 
right  is  misused  or  abused  that  other  navi- 
gators can  complain  of  them  as  obstructions. 
We  do  not  wish,  however,  to  be  understood 
as  foreclosing  the  appellant's  right  to  com- 
plain, should  the  dam  prove  to  be  an  ob> 
struction  when  an  actual  test  under  normal 
conditions  Is  made.  Should  It  then  prove  to 
be  a  nuisance,  the  api>e]lant,  or  any  one  in- 
jured by  it,  may  have  it  corrected  by  an  ac- 
tion brought  for  that  pun>o«e. 

As  we  flnd  no  substantial  error  in  the  rec- 
ord, the  Judgment  api)ealed  from  will  stand 
aflirmed. 

MOUNT,  DUNBAR,  and  ANDERS,  JJ., 
concur. 


BYRKBTT  et  al.  v.  GARDNER. 

(Supreme  Court  of  Washington.     Sept.   21, 
1904.) 

FORCIBLE     ENTRY     AND      WETAI  NEB  —  LEASES — 
COVENANTS— FAILURE     TO      PERFORM— NON- 
PAYMENT    OF     BENT — WASTE— NOTICE. 

1.  Ballinger's  Ann.  Codes  &  St.  I  mi'27.  subd. 
4,  provides  that  a  tenant  is  Ruilty  of  unlawful 
detainer  when  he  continues  in  posse.ssion  after 
failure  to  perforin  any  condition  of  the  lease 
Other  than  to  pay  rent,  etc.,  after  notice  in  writ- 
ing requiring  in  the  alternative  the  perform- 
ance of  such  condition  or  the  surrender  of  the 
property,  provided  they  shall  remain  uncom- 
plied  with  for  10  days  after  service  thereof. 
Held,  that  a  notice  nerved  on  a  tenant  under  a 
lease  requiring  the  performance  of  a  large  num- 
ber of  covenants  with  reference  to  the  manage- 
ment and  tillage  of  the  leased  premises,  con- 
taining a  mere  general  recital  of  the  conditions 
of  the  lease  and  claiming  that  a  breach  had 
been  made  in  the  performance  of  each  and  every 
condition,  but  which  did  not  point  out  any  par- 


ticular act  which  the  lessee  could  perform  with- 
in the  gpeciiied  time,  was  insufficient  to  entitl« 
the  lessor  to  maintain  forcible  entry  and  de- 
tainer under  such  section. 

2.  Ballinger's  Ann.  Codes  &  St.  §  .'>527.  an- 
thorizes  the  maintenance  of  forcible  entry  and 
detainer  against  a  tenant  (sulxlivision  :{)  wh<-n 
he  continues  in  pos.session  after  a  default  in 
payment  of  rent  and  after  a  notice  in  writing 
requiring  in  the  alternative  the  iiayment  of  the 
rent  or  the  surrender  of  the  detained  premi-t>% 
served  as  provided  in  behalf  of  the  person  en- 
titled to  the  land  on  the  person  owing  the  same, 
which  shall  have  remained  uncomplied  with  for 
a  period  of  three  days  after  service  tbereof. 
Held,  that  a  notice  from  which  it  was  impos- 
sible to  determine  how  much  the  lessors  olaim>'d 
to  be  due,  so  as  to  enable  the  lessee  to  save  a 
forfeiture  by  payment  within  the  time  allowed, 
is   insufficient. 

3.  A  fnihire  to  farm  lands  leased  in  a  ^ood 
and  husbandlike  manner,  or  to  keep  in  repair 
fences  thereon,  is  not  waste,  within  Ballinger's 
Ann.  Codes  &  St.  |  5527,  subd.  5,  authorizing 
a  recovery  of  possession  by  the  landlord  for 
waste  committed  by  the  tenant,  though  the  acts 
of  the  tenant  tended  to  lessen  the  income  de- 
rived from  the  land. 

Appeal  from  Superior  Court,  Kittitas  Coun- 
ty;  A.  U  Miller,  Judge. 

Forcible  entry  and  detainer  by  A.  R.  Byr- 
kett  and  another  against  .Tames  E.  Gardner. 
From  a  Judgment  dismissing  the  actic. 
plaintiffs  appeal.    Affirmed. 

Huntington  &  Wilson,  for  appellants.  B. 
A.  Jayne  and  Bennett  &  Siunott,  for  re- 
spondent   . 

FULLERTON,  C.  J.  In  January,  1901,  the 
appellants  leased  to  tlie  respondent  a  portion 
of  their  ranch,  situated  in  Klickitat  county, 
for  a  term  of  four  years  commencing  on  the 
Ist  day  of  February,  1901.  Among  the  con- 
ditions of  the  lease  to  be  kept  and  performed 
on  the  part  of  the  respondent  were  the  fol- 
lowing: "(1)  To  cultivate  all  of  said  prem- 
ises in  a  good  and  husbandlike  manner,  in 
such  crops,  fruits,  and  vegetables  as  may  b< 
mutually  agreed  upon.  (2)  To  provide  feed 
for,  and  feed,  milk,  and  care  for  in  all  re- 
spects, all  the  milk  cows,  and  to  provide  feed 
for,  feed,  and  care  for  all  the  stock  now  on 
said  ranch,  and  the  increase  thereof,  and  ai 
the  expiration  of  the  flrst  year  of  this  least 
return  them  to  the  parties  of  the  first  imrt 
in  good  condition.  To  put  in  repair  and  keej: 
in  repair  all  tools,  farming  implements,  ma 
<'hinery,  and  dairy  supplies,  and  at  the  ex- 
piration of  the  flrst  year  of  thfs  lease  returc 
them  to  the  parties  of  the  first  part  in  good 
condition,  natural  wear  excepted.  To  makt 
butter  from  said  cows,  and  to  deliver  to  tb( 
parties  of  the  first  part  one-half  thereof, 
wrapped  in  two-pound  rolls  with  the  brand 
paper  of  said  ranch.  To  deliver  in  the  bams 
upon  snld  ranch,  or  other  buildings  thereon, 
one-half  of  all  crops  grown  upon  said  prem- 
ises over  and  above  that  necessarj-  for  feed 
for  the  stock  thereon,  baled  when  hay  and 
in  proper  packages  for  shipment.  When 
crops  raised  on  the  premises  included  in  the 
one-year  term  of  this  lease  requU^  sacks  for 
shipping,  each  party  Is  to  furnish  his  own 
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on(^-taulf  of  said  sacks.  To  repair  all  fences 
and  bnild  all  new  ones  necessary  for  the  pro- 
tection of  crops  on  aald  premises  out  of  ma- 
terials provided  by  parties  of  the  first  part. 
To  haul  out  and  distribute  all  manure  upon 
said  ranch.  To  furnish  one-half  the  labor 
for  laying  drain  pipes,  tiles,  etc.,  for  drain- 
age and  irrigation  of  lands.  Included  in  the 
four-years  term  of  this  lease.  To  furnish 
one-half  the  hogs  kept  upon  said  premises, 
provide  feed  for  them,  butcher  and  market 
them,  and  pay  the  first  parties  one-half  of 
the  price  they  bring.  To  take  said  cattle  to 
Trout  Lake  about  May  Ist,  and  keep  them 
there  until  about  October  let.  (3)  To  plant, 
cultivate,  pick,  pack,  box,  and  ship  all  ber- 
ries raised  upon  said  premises,  and,  after 
deducting  the  cost  of  the  boxes  and  of  pick- 
ing and  parking,  to  divide  the  residue  of  the 
proceeds  of  the  sale  thereof  equally  with  the 
first-named  parties.  (4)  To  plant,  cultivate, 
pick,  pack,  box,  crate,  or  otherwise  provide 
for  shipment,  and  ship,  ail  melons,  vegetables, 
etc.,  grown  upon  the  lands  covered  by  the 
four-years  term  of  this  lease,  and  pay  over 
to  the  parties  of  the  first  part  one-third  of 
the  gross  proceeds  of  the  sale  thereof.  (5) 
To  at  the  earliest  date  possible  set  out  the 
ground  heretofore  farmed  to  strawberries  in 
strawlterries,  and  also  so  much  of  the  peach 
orchard  as  may  be  pulled  out  for  that  pur- 
pose, and  to  keep  all  of  said  lands  and  the 
lands  now  set  to  strawberries  in  strawber- 
ries during  the  continuance  of  this  lease. 
To  replant  said  lands  in  strawberries  at  the 
expiration  of  three  years  of  life  and  bearing. 
To  can,  Jelly.  Jam,  or  make  into  wine  all 
berries  and  vegetables,  when  it  is  found  ad- 
vantageous to  both  parties  hereto." 

On  the  2l8t  day  of  May,  100.3.  the  lessors 
served  on  the  lessee  a  notice  which,  after  re- 
citing the  execution  of  the  lease  above  men- 
tioned, proceeded  as  follows:  "To  James  E. 
tlardner:  In  and  by  the  lease  above  mention- 
ed you  covenanted  and  agreed,  among  other 
things:  'To  cultivate  all  of  mid  premises  in 
a  good  and  husbandiike  manner  in  such 
crops,  fruits,  and  vegetables  as  may  be  mu- 
tually agreed  upon.  To  repair  all  fences  and 
build  all  new  ones  necessary  for  the  protec- 
tion of  crops  on  said  premises  out  of  material 
providetl  by  the  parties  of  the  first  part.  To 
plant,  cultivate,  pick,  pack,  box,  and  ship  all 
berries  raised  upon  said  premises,  and,  after 
deducting  the  cost  of  the  l)oxes  and  of  pick- 
ing and  iiacking.  to  divide  the  residue  of  the 
procpe<ls  of  the  sale  thereof  equally  with  the 
first-named  parties.  To  plant,  cultivate,  pick, 
pack,  box.  crate,  or  otherwise  provide  for 
shipment,  and  ship,  all  melons,  vegetables, 
etc.,  grown  upon  the  lands  covered  by  the 
four-years  term  of  this  lease,  and  pay  over 
to  the  parties  of  the  first  part  one-third  of 
the  gross  proceeds  of  the  sale  thereof.  To 
nt  tlie  earliest  date  possible  set  out  the 
ground  heretofore  farmed  to  strawberries  In 
strawberries,  and  also  so  much  of  the  peach 
orchard  as  may  be  pulled  out  for  that  pur- 


pose, and  to  keep  all  of  said  lands  and  the 
lands  now  set  to  strawberries  in  strawber- 
ries during  the  continuance  of  this  lease.  To 
replant  said  lands  in  strawberries  at  the  ex- 
piration of  three  years  of  life  and  bearing. 
That,  in  case  any  controversies  arise  as  to 
the  meaning  of  this  lease,  or  as  to  the  faith- 
ful performance  thereof  by  either  party,  S. 
C.  Zlegler  shall  be  the  arbitrator  between  us 
to  settle  said  controversies,  whose  decision 
shall  be  final.'  Immediately  upon  the  execu- 
tion of  said  lease  it  was  mutually  agreed  by 
you  and  by  us,  the  said  A.  R.  Byrkett  and 
Clara  Byrkett,  that  you  should  cultivate  to 
melons  and  other  vegetables  all  of  said  land 
80  leased  for  the  term  of  four  years,  except 
such  as  had  been  and  was  to  be  cultivated 
to  strawberries  and  blackberries.  Subse- 
quently to  the  execution  of  the  written  agree- 
ment of  lease  It  was  further  mutually  agreed 
by  you  and  by  us,  the  said  A.  R.  Byrkett  and 
Clara  Byrkett.  that  the  proceeds  of  all  crops 
sold  outside  of  the  state  of  Washington,  and 
which  were  raised  upon  said  lands  leased  to 
you  for  the  term  of  four  years,  as  aforesaid, 
should  be  deposited  in  the  Bank  of  Butler 
&  Company  of  Hood  River,  Oregon,  to  the 
credit  of  Byrkett  and  Gardner.  You  are  here- 
by notified  that  we,  the  said  A.  R.  Byrkett 
and  Clara  Byrkett,  are  now,  and  at  all  times 
since  the  execution  of  said  lease  have  been, 
prepared,  ready,  and  willing  to  provide,  and 
have  provided,  material  for  the  fences  nec- 
essary for  the  protection  of  crops  grown  up- 
on said  leased  premises.  You  have  failed 
to  keep  and  perform  each  and  all  of  the  cov- 
enants and  agreements  hereinbefore  men- 
tioned. You  are  hereby  notified  to  keep  and 
perform  each  and  all  of  the  agreements  and 
covenants  contained  in  said  written  lease 
and  said  subsequent  agreements  hereinbefore 
specifically  mentioned,  or  surrender  the  pos- 
session of  said  property.  And  if  you  fall  so 
to  keep  and  perform  said  covenants  and 
agreements  or  surrender  possession  of  said 
premises  within  ten  days  after  the  service  of 
this  notice  upon  you,  we,  the  said  A.  R.  Byr- 
kett and  Clara  Byrkett,  will  commence  an 
action  against  you  for  the  unlawful  detainer 
of  said  premises." 

Later  on,  the  precise  date  not  being  shown 
by  the  transcript,  the  appellants  began  an 
action  of  unlawful  detainer.  In  their  com- 
plaint for  a  first  cause  of  action  they  set 
forth  the  lease  alKtve  mentioned  and  alleged 
that  the  respondent  had  failed  to  keep  and 
perform  its  conditions,  specifying  certain  acts 
and  omissions  of  the  respondent  as  constitut- 
ing breaclies  thereof.  They  further  alleged 
the  service  of  the  notice  above  recited  on 
the  respondent,  his  failure  to  comply  with 
the  terms  of  the  lease  after  such  notice,  and 
bis  failure  to  quit  and  surrender  possession 
of  the  premises  within  10  days  from  the  date 
of  such  service.  For  a  second  cause  of  action 
the  appellants  repeated  the  allegations  of 
their  first  cause,  and  added  an  allegation  as 
to  the  rental  value  of  the  premises,  alleging 
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that  the  rental  valne  thereof  was  |2,000  per 
amram.  The  demand  of  the  complaint  was 
for  a  forfeiture  of  the  lease,  the  restltutlMi 
of  the  premises  to  the  appellants,  and  for 
the  rental  value  of  the  premises  from  Feb- 
ruary 1,  1901,  at  the  rate  of  ?2,000  per  an- 
num. The  respondent  Interposed  a  general 
demurrer  to  each  of  the  causes  of  action  set 
out  In  the  complaint,  which  the  trial  court 
sustained.  The  appellants  thereupon  refused 
to  plead  further,  whereupon  the  court  enter- 
ed a  Judgment  dismissing  their  action.  This 
appeal  is  from  that  Judgment 

The  statute  of  forcible  entry  and  detainer 
(section  5527,  Ballinger's  Ann.  Codes  &  St.) 
provides  that  a  tenant  of  real  property  is 
guilty  of  unlawful  detainer:  "(3)  When  he 
continues  in  possession  In  person  or  by  sub- 
tenant after  a  default  in  the  payment  of  any 
rent,  and  after  a  notice  in  writing  requiring 
In  the  alternative  the  payment  of  the  rent 
or  the  surrender  of  the  detained  premises, 
served  (in  manner  hereafter  in  this  chapter 
provided)  in  behalf  of  the  person  entitled  to 
the  rent  upon  the  person  owing  the  same, 
shall  have  remained  uncomplled  with  for  the 
period  of  three  days  after  service  thereof. 
Such  notice  may  be  served  at  any  time  after 
the  rent  becomes  due.  Or  (4)  when  he  con- 
tlBues  In  possession  In  person  or  by  sub- 
tenant after  a  neglect  or  failure  to  keep  or 
perform  any  other  condition  or  covenant  of 
the  lease  or  agreement  under  which  the  prop- 
erty Is  held,  including  any  covenant  not  to 
assign  or  sublet,  than  one  for  the  payment 
of  rent,  and  after  notice  in  writing  requir- 
ing In  the  alternative  the  performance  of 
such  condition  or  covenant  or  the  surrender 
of  the  property,  served  (in  the  manner  pro- 
vided in  this  chapter)  upon  him,  and  if  there 
be  a  subtenant  in  actual  possession  of  the 
premises,  also  upon  such  subtenant,  shall 
remain  uncomplled  with  for  ten  days  after 
service  thereof.  Within  ten  days  after  the 
service  of  such  notice  the  tenant,  or  any  sub- 
tenant in  actual  occupation  of  the  premises, 
or  any  mortgagee  of  the  term,  or  other  per- 
son interested  in  its  continuance,  may  per- 
form such  condition  or  covenant,  and  thereby 
save  the  lease  from  such  forfeiture.  Or  (5) 
when  he  commits  or  permits  waste  upon  the 
demised  premises,  or  when  he  sets  up  or  car- 
ries on  therein  or  thereon  any  unlawful  busi- 
ness, or  when  he  erects,  suffers,  permits,  or 
maintains  on  or  about  said  premises  any  nui- 
sance, and  remains  in  possession  after  service 
(in  manner  in  this  chapter  provided)  of  three 
days'  notice  to  quit  upon  him." 

When  the  nature  of  the  case  Is  considered. 
It  is  at  once  apparent  that,  in  so  far  as  the 
action  is  founded  on  the  fourth  subdivision 
of  the  statute  quoted,  the  case  turns  on  the 
sufBdency  of  the  notice  to  quit.  If  the 
breaches  of  the  conditions  of  the  lease  upon 
which  the  lessors  rely  to  work  its  forfeiture 
are  recited  tn  the  notice  in  terms  too  gen- 
eral or  too  indefinite  and  uncertain  to  inform 
the  lessee  of  the  acts  or  omissions  constitut- 


log  the  breach,  so  that  he  can  have  no  op- 
portunity to  correct  the  acts  or  supply  the 
omissions,  it  is  plain  that  no  sufficient  com- 
plaint of  unlawful  detainer  can  be  founded 
thereon.  The  notice  cannot  be  aided  by  par- 
ticularity in  the  complaint.  The  lessee  is 
given  by  the  statute  the  alternative  of  com- 
plying with  the  conditions  and  covenants  of 
the  lease  or  quitting  the  premises,  and  in  or- 
der to  give  him  the  opportunity  to  exercise 
his  right  of  choice  the  notice  must  specif;' 
with  particularity  the  conditions  and  cove- 
nants which  he  has  failed  to  keep  or  p«fonn. 
A  general  recital  of  the  conditions  and  cove- 
nants of  the  lease,  followed  by  the  statement 
that  the  lessee  has  failed  to  keep  "each  and 
all"  of  such  conditions  and  covenants,  can- 
not be  sufficient.  Tested  by  these  rules,  the 
notice  served  on  the  respondent  will  not  sup- 
port an  action  of  unlawful  detainer  under 
the  fourth  subdivision  cited.  It  specifies  no 
particular  default.  It  does  not  point  out  any 
act  which  the  lessee  could  perform  within  the 
specified  time  and  thus  prevent  a  forfeiture. 
It  is.  Indeed,  but  a  general  recital  of  the  con- 
ditions of  the  lease,  and  a  claim  that  a 
breach  has  been  made  tn  the  performance  of 
each  and  every  condition.  As  it  is  elsewhere 
in  the  complaint  made  clearly  to  appear,  the 
appellants  are  not  complaining  so  much  of 
the  failure  to  perform  any  particular  condi- 
tion, as  they  are  complaining  that  the  gen- 
eral performance  of  the  conditions  did  not 
reach  the  standard  of  excellence  that,  in  their 
opinions,  it  ought  to  have  reached.  Inas- 
much as  the  lessee  agreed  to  perform  the 
several  conditions  of  the  lease  in  a  good  and 
husbandlike  manner,  doubtless  a  failure  to 
so  perform  would  be  such  a  breach  of  the" 
conditions  and  covenants  of  the  lease  as  to 
anthorlze  this  form  of  remedy.  But  a  no- 
tice reciting  that  fact  generally  is  not  suf- 
ficient to  put  in  motion  the  machinery  of  tbp 
statute.  The  notice  must  point  out  the  de- 
fects with  such  particularity  that  the  courf 
can  say  there  is  reasonable  ground  for  be- 
lieving there  has  been  a  breach  of  the  condi- 
tions of  the  lease.  The  facts  constituting 
the  breach  must  be  stated.  The  lessor  can- 
not be  both  suitor  and  Judge. 

Considered,  therefore,  with  reference  to 
the  causes  for  declaring  a  forfeiture  of  a 
lease  provided  for  in  the  fourth  subdivision 
of  the  statute  above  quoted,  the  notice  is,  as 
we  say,  insufficient  upon  which  to  found  the 
action  of  unlawful  detainer.  The  appellants, 
however,  contend  that  the  notice  shows  both 
a  nonpayment  of  rent  and  the  commission 
of  waste  on  the  demised  premises  on  the  ^art 
of  the  lessee,  and  that  the  notice  Is  good  un- 
der the  third  and  fifth  subdivisions  of  the 
statute  above  quoted.  It  may,  we  think,  be 
doubtful  whether  the  failure  to  perform  con- 
ditions such  as  those  mentioned  in  the  lease 
can  be  said  to  be  paying  rent,  as  that  temi 
is  used  in  the  statute;  but,  conceding  It  to 
be  80,  there  is  the  same  indeflnlteness  with 
reference  to  that  clause  that  there  is  with 
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reference  to  the  otbers.  It  cannot  be  ascer- 
tained how  much  the  lessors  claimed  to  be 
due,  whether  It  was  $10  or  $10,000,  and  there 
was  no  possible  chance  for  the  lessee  to  save 
a  forfeiture  by  the  payment  of  the  rent  with- 
in the  three  days  allowed  by  the  statute. 
To  claim  a  breach  for  the  nonpayment  of 
rent,  the  notice  most  specify  the  amount 
claimed  to  be  due,  so  that  It  can  be  paid  and 
a  forfeiture  abated.  If  the  party  owing  the 
rent  so  desires  It.  The  option  la  with  the 
lessee,  and  the  notice  must  be  sufficiently 
definite  to  enable  him  to  avail  himself  of  it. 

The  acts  recited  in  the  notice  do  not  con- 
stitute waste.  Waste  is  some  act. which 
tends  to  the  destruction  of  the  tenement  To 
fall  to  farm  lands  in  a  good  and  husbandlike 
manner,  or  to  Iceep  in  repair  fences  thereon, 
is  not  waste,  however  much  It  may  lessen 
the  Income  derived  from  the  land. 

The  Judgment  appealed  from  Is  affirmed. 

MOUNT,  DUNBAR,  and  ANDERS,  JJ., 
concur. 


EASTHAM  V.   WESTERN  CONST.   00. 

(Supreme  Court  of  Washington.     Sept  21, 

1904.) 

CLEABING    LAND— CONTBACTS— eONSTBUCTION— 
ENCIINRER'S  CEBTIFICATE— CONCLUSIVENESS. 

1.  Where  a  contract  for  railroad  construction 
provided  that  on  the  certificate  of  the  chief  en- 
gineer that  the  work  had  been  completed  agree- 
ably to  the  contract,  together  with  his  estimate 
of  the  quantity  of  the  various  kinds  of  work 
done  thereunder,  which  estimate  should  be  con- 
clusive between  the  parties,  defendant  would 
pay  the  contractor  certain  compensation  fixed, 
and  the  engineer  certified  that  he  had  accepted 
"clearing  on  main  line  extension"  between  spec- 
ified stations,  comprising  a  certain  number  of 
acres,  such  certificate  was  conclusive  that  he 
had  accepted  the  clearing  which  had  been  done 
under  the  contract,  as  modified  by  subsequent 
agreement,  though  the  certificate  was  not  in 
tlie  language  of  the  contract,  that  the  contract- 
or had  "fully  completed  and  finished  agreealily 
to  the  various  stipulations  and  specifications  of 
the  agreement." 

2.  Where  a  contract  for  tlie  clearing  of  land, 
preparatory  to  the  building  of  a  railroad,  re- 
quired the  contractor  to  do  the  clearing  spec- 
ified, and  after  stating  the  price  per  acre  for 
"clearing  right  of  way,"  it  contained  the  words 
"cutting  cord  wood,  2  ft  long,  not  to  exceed 
1.000  cords.  *  •  •  as  required  by  chief  en- 
gineer. ?1 .,")(),"  the  contractor  was  not  thereby 
l>ouud  to  cut  1,000  cords  of  wood,  but  was  only 
limited  to  that  amount. 

Appeal  from  Superior  Court  Clarke  Coun- 
ty ;   A.  Ij.  Miller,  Judge. 

Action  by  A.  B.  Eastham  against  the  West- 
em  Construction  Company.  From  a  judg- 
ment in  favor  of  plaintiff,  defendant  appeals. 
Affirmed. 

Long  &  Sweek  and  James  P.  Stapteton,  for 
appollant    W.  W.  McCredie,  for  respondent. 

MOUNT.  J.  Appellant  entered  into  a  writ- 
ten contract  with  one  William  Latighliu 
wherein  said  I>angblin  agreed  to  clear  that 
jiortioa  of  the  line  of  the  Foi-tland,  Van- 


couver A  Yakima  Railway  Company  l>egln- 
nlng  at  Station  796,  and  continuing  to  Sta- 
Uon  1063^,  a  distance  of  about  five  miles. 
Among  other  things,  the  contract  provided 
that  the  said  Laughlin  sbould  execute  the 
said  work  In  a  snlmtantlal  and  "workman- 
like manner,  and  to  the  satisfaction  and  ac- 
ceptance of  the  chief  engineer  of  the  Port- 
land, Vancouver  &  Yakima  Railway  Com- 
pany." The  contract  provided:  "That  upon 
the  certificate  of  the  chief  engineer  that  the 
work  contemplated  under  this  contract  lias 
been  fully  completed  and  finished,  agree- 
ably to  the  various  stipulations  and  specifica- 
tions of  this  agreement,  together  with  his 
estimate  of  the  quantity  of  the  various  kinds 
of  work  done  by  said  party  under  this  agree- 
ment, which  estimate  shall  be  final  and  con- 
clusive between  the  parties  hereto,"  the  ap- 
pellant sbould  pay  to  the  said  Ijaughlln, 
within  30  days  after  the  delivery  of  said 
certificate,  $89.50  per  acre.  Inserted  in  the 
contract  were  these  words:  "Cutting  cord 
wood,  2  ft  long,  not  to  exceed  1,000  cords, 
ricked  along  roadt)ed,  as  directed  by  Clif. 
Engineer,  $1.50.  After  the  clearing  had  been 
done,  and  after  Laughlin  had  cut  lOl^^  cords 
of  wood,  the  chief  engineer  issued  a  certifi- 
cate as  follows:  "Western  Construction  Com- 
pany, City:  This  is  to  certify  that  I  have 
accepted  clearing  on  main  line  extension  be- 
tween Sta's  796  plus  30  and  851  plus  20: 
864  plus  50  &  884;  896  &  1066.  Comprising 
47.84  acres.  F.  M.  Eettenring,  CMef  En- 
gineer." Thereafter  Laughlin  assigned  bid 
claim  to  respondent  who  brought  this  action 
against  appellant  claiming  a  balance  due 
thereunder  amounting  to  $782.78  fOr  Clear- 
ing, and  $20.30  for  wood  cut  The  complaint 
alleged  a  modification  of  the  contract  by  the 
omission  of  certain  clearing  Included  there- 
in, and  a  substitution  of  clearing  not  Includ- 
ed in  the  contract  and  a  full  compliance  wltb 
the  modified  contract  It  also  alleged  that  a 
certificate  of  the  engineer  was  (riven,  as  re- 
quired by  the  contract  and  the  failure  of 
the  appellant  to  pay  for  the  work  done.  The 
answer  admitted  the  original  contract  but 
denied  any  modification  thereof,  and  also  de- 
nied that  plaintiff  had  performed  his  con- 
tract and,  by  way  of  affirmative  defense,  al- 
leged that  Laughlin  was,  by  the  terms  of  the 
contract,  required  to  cut  1,000  cords  of  wood, 
and  that  he  had  refused  to  cut  more  than 
101%  cords,  and  that  appellant  had  thereby 
been  damaged  $448.25  in  excess  of  the 
amount  due  on  the  contract  PiaintUF  de- 
nied the  new  matter  in  the  answer.  Upon 
the  issues  thus  made  the  cause  was  tried 
to  a  Jury,  which  returned  a  verdict  in  favor 
of  the  plaintiff.  From  a  Judgment  rendered 
thereon,  the  defendant  appeals. 

Appellant  for  a  reversal  of  the  Judgment 
presents  two  questions  on  this  appeal,  as  fol- 
lows: (1)  That  the  engineer's  certificate  does 
not  show  that  Laughlin  compiled  with  the 
contract;  (2)  that  the  contract  required 
Laughlin  to  cut  1,000  cords  of  wood.    The 


Digitized  by 


Google 


1052 


77  PACIFIC  REPORTEB. 


(Wash. 


certificate  of  the  engineer  shows  conclusively 
that  be  accepted  the  clearing  which  was  to 
be  done  under  the  modified  contract.  It  is 
true  that  the  certificate  does  not  state  in  the 
language  of  tlie  agreement  that  the  contract 
"liasbeen  fully  completed  and  finished,  agree- 
ably to  the  various  stipulations  and  siiecl- 
flcations  of  the  agreement,"  yet  that  must 
necessarily  follow  when  the  engineer  certi- 
fies that  he  has  accepted  the  work. 

We  also  think  the  lower  court  properly 
held  that  the  contract  did  not  require  Mr. 
Lauglilin  to  cut  1,000  cords  of  wood.  The 
contract  was  essentially  one  to  dear  the 
timber  and  brush  from  the  right  of  way. 
After  stating  the  price  per  acre  for  "clear- 
ing right  of  way,"  it  containe<l  these  words: 
"Cutting  cord  wood,  2  ft.  long,  not  to  e-xcecd 
1,000  cords,  ricked  along  rondbod,  as  retiuired 
by  Chf.  Engineer,  $1.50."  There  was  no  oth- 
er provision  in  the  contract  referring  to  cord 
wood,  and  respondent  nowhere  therein  agreed 
to  cut  any  certain  number  of  cords,  unless 
the  words  stated  are  held  to  amount  to  such 
an  agreement.  We  think  the  contract  upon 
its  face  clearly  shows  that  the  parties  In- 
tended that  wood  should  be  cut,  at  the  op- 
tion of  Mr.  Laughlin,  In  any  amount  not  to 
exceed  1,000  cords.  This  was  the  maximum 
be  was  at  liberty  to  cut  under  the  terms  of 
the  agreement.  A  number  of  cases  are  cited 
by  the  appellant  to  the  effect  that,  where  one 
party  makes  a  contract  to  furnish  to  another 
all  the  goods  that  may  be  ordered  within  a 
certain  time,  not  to  exceed  a  certain  amount, 
then  the  contract  will  not  be  satisfied  with 
less  than  the  limit  named.  There  is  no 
doubt  about  this  rule.  But  It  seems  clear  to 
us  that  Mr.  Laughlin  is  the  party  who  should 
fix  the  number  of  cords  of  wood  which  shall 
be  cut  within  the  lUnlt  of  1,000.  He  was  at 
liberty  to  cut  cord  wood  from  the  clearing  In 
any  amount  not  to  exceed  the  limit,  and  was 
entitled  to  pay  therefor  at  the  rate  of  |1.50 
per  cord.  The  construction  company  author- 
ized him  to  cut  no  more  than  that  amount. 

The  Judgment  is  affirmed. 

FULLERTON,  C,  J,  and  DUNBAR  and 
ANDKIIS,  JJ,  concur. 


BEEBE  et  nz.  t.  REDWARD  et  at. 

(Supreme  Court  of  Washington.     Sept.  21, 
1904.) 

BtTILDINO     CONTRACTS BREACH WAIVER 

RIGHTS    OP    OWNER BONDS ACTIONS l.Iil- 

ITATION  —  BIGHTS  Or  SURETY  —  EVIDENCE  — 
HEARSAT  —  RECEIPTS  —  VERDICT  —  CONCLU- 
SIVENESS—APPEAIf— OBJECTIONS  NOT  MADE 
AT  TXI.*.!,. 

1.  Where  certain  receipts  were  objected  to  at 
the  trial,  on  the  ground  that  tliey  did  not  show 
payment  of  certain  judfrments,  to  prove  which 
they  were  offered  in  evidence,  defendants  were 
limited  to  such  objection  on  appeal. 

2.  Ballinser's  Ann.  Codes  &  St.  S  6048.  pro- 
vides that  if  either  party  before  trial  allow  the 
other  an  inspection  of  any  writing  material  to 
the  action,  whether  mentioned  in  the  pleadings 


or  not,  and  deliver  to  him  a  copy  thereof,  with 
notice  that  he  intends  to  read  the  same  in  evi- 
dence on  the  trial,  it  may  be  read  without  proof 
of  genuineness  or  proof  of  execution,  unless  de- 
nied by  affidavit  before  the  commeocement  of 
the  trial.  Held,  that  such  section  was  intended 
merely  to  obviate  the  necessity  of  proving  the 
genuineness  of  instruments  at  the  trial,  and  did 
not  make  it  necessary  that  a  writing  material 
as  evidence  be  offered  to  the  other  party  for  in- 
spection, or  be  served  on  him  by  copy,  prior  to 
the  trial,  in  order  to  authorize  its  admission. 

3.  Where  a  receipt  was  received  in  evidence 
against  a  third  person  as  proof  of  the  payment 
of  a  judgment,  and  was  not  objected  to  as  hear- 
say, it  was  sufficient  to  support  a  finding  based 
thereon. 

4.  Where  the  evidence  with  reference  to  cer- 
tain extras  furnished  by  a  contractor  in  the  eretv 
tion  of  a  building  was  not  of  a  conclusive  na- 
ture, and  was  disputed,  the  jury's  finding  allow- 
ing only  a  part  of  plaintiff's  claim  therefor  was 
coucluMive  on  appeal. 

5.  Where  an  owner  of  a  building  ele<'ted  to 
waive  the  contractor's  defnnlt  in  failing  to 
complete  the  same  within  the  time  prescribed, 
the  contractor's  surety  was  not  entitled  to  claim 
the  benpfit  of  such  default  for  the  purpose  of 
setting  in  operation  a  provision  of  the  bond  re- 
quiring any  action  brought  thereon  to  be  com- 
menced within  six  months  after  default,  in  the 
absence  of  a  showing  that  the  surety  was  preju- 
diced by  the  contractor's  failure  to  perform 
within  the  time  fixed. 

0.  W'hcre  a  contractor  bound  himself  to  com- 
plete a  building  by  a  certain  date,  subject  to 
certain  contingencies  enumerated,  evidence  that 
the  building  was  not  completed  on  the  date 
specified,  without  evidence  that  the  contingen- 
cies specified  did  not  happen,  was  insufficient  to 
show  that  the  delay  constituted  a  breach  of 
contract. 

7.  Since  the  owner  of  a  house  against  which 
mechanic-s'  liens  had  been  filed  was  entitled  to 
wait  until  the  contractor  and  the  lien  claim- 
ants litigated  the  questions  between  them  and 
a  judgment  was  rendered  against  the  contractor, 
before  declaring  such  judgment  a  breach  of  the 
contractor's  bond  and  contract  to  complete  the 
building,  a  provision  in  the  bond  requiring  suits 
thereon  to  be  brought  within  six  months  after 
the  happening  of  a  breach  of  the  contract  did 
not  begin  to  run  until  the  rendition  of  judg- 
ments against  the  contractor ;  the  owner  having 
waived  the  apparent  breach  growing  out  of  the 
mere  filing  of  the  lien. 

Appeal  from  Superior  Court,  King  County; 
W.  R.  Bell,  Judge. 

Action  by  Clifford  D.  Beebe  and  wlffe 
against  John  C.  Redward  and  others.  From 
a  judgment  In  favor  of  plaintiffs,  defendants 
appeal.    Affirmed. 

E.  H.  Gule,  for  appellants  Redward. 
James  R.  Murphy,  for  appellant  United 
States  Fidelity  &  Guaranty  Co.  H.  R.  Clise, 
for  respondents. 

FUH,ERT0N,  C.  J.  On  May  24.  1901,  the 
respondent  Clifford  D.  Beobe  entered  Into  a 
contract  with  the  appellant  John  C.  Red- 
ward,  by  the  terms  of  which  Redward  un- 
dertook to  furnish  all  the  neccs.sary  labor 
and  materials  and  erect  for  the  respondent 
a  building  according  to  plans  and  specifica- 
tions referred  to  In  the  contract  for  the 
agreed  price  of  $25,022.  Shortly  after  the 
execution  of  the  contract,  the  appellant  Red- 
ward,  as  principal,  and  his  co-appellant,  the 
United  States  Fidelity  &  Guaranty  Company, 
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as  surety,  executed  and  delivered  to  the  re- 
spondent a  bond  In  the  sum  of  $6,000,  condi- 
tioned, among  other  things,  that  the  con- 
tractor would  well,  truly,  and  faithfully  com- 
ply with  all  the  terms,  covenants,  and  condi- 
tions of  the  contract  on  his  part  to  be  kept 
and  performed  according  to  its  tenor  and  ef- 
fect. After  the  execution  of  the  contract  and 
bond,  Hedward  entered  upon  the  work  of 
fonstnictlng  the  bnlldlng,  substantially  com- 
pleting it  about  December  1,  1901,  some 
three  months  later  than  the  time  fixed  in  the 
contract  for  Its  completion.  On  the  date  last 
named,  N.  Clark  &  Sons  filed  a  lien  on  the 
bnlldlng  to  secure  themselves  for  materials 
sold  the  contractor,  and  used  In  the  construc- 
tion of  the  building.  I.«ter  on,  two  certain 
other  liens  were  filed,  one  by  the  Robinson 
Manufacturing  Company,  and  the  other  by 
the  Seattle  Lumber  Company,  each  claiming 
balances  due  from  Redward  for  materials 
furnished  him  for  use  in  the  construction 
of  the  building.  Foreclosure  actions  were 
thereafter  begun  on  the  several  liens,  against 
which  the  respondents  and  the  appellants 
Redward  unsuccessfully  defended;  the  sev- 
eral claimants  recovering  Judgment  of  fore- 
closure against  the  property  for  the  amount 
claimed  by  them,  with  costs  of  suit  and  at- 
torney's fees  added,  which  Judgments  the 
respondents  paid  In  full.  The  Judgment  in 
favor  of  N.  Clark  &  Sons  was  for  the  sum  of 
$1,840.89,  was  entered  June  30, 1902,  and  was 
paid  on  July  2,  1902.  The  judgment  In  favor 
of  the  Robinson  Mannfacturing  Company 
was  for  the  sum  of  $1,150,  was  entered  on 
the  6th  of  November,  1902,  and  was  paid  on 
December  5.  1902.  The  Judgment  in  favor 
of  the  Seattle  Lumber  Company  was  for  the 
sum  of  $1,038.38,  was  entered  on  the  8th  of 
October,  1902,  and  was  paid  December  10, 
1902.  In  addition  to  these  sums,  the  respond- 
ents paid  In  each  case  the  statutory  appear- 
ance fee  of  $2,  and  $50  to  the  attorneys  em- 
ployed by  them  to  defend  the  actions.  At 
the  time  of  the  filing  of  the  first  Hen,  the  re- 
spondents had  paid  to  the  contractor  all  of 
the  original  contract  price  except  the  sum  of 
$280.  There  was,  however,  an  amount  owing 
for  extra  work  and  material.  This  amount 
was  In  dispute  between  the  respondents  and 
the  contractor,  but  It  was  conceded  by  the 
respondents  that  the  amount  aggregated  at 
least  $663.50.  This  action  was  begun  on  De- 
cember 16,  1902.  In  their  complaint  the  re- 
spondents alleged  that  there  was  due  them, 
by  reason  of  the  matters  above  set  forth,  the 
sum  of  $3,270.19;  being  the  difTerenee  be- 
tween the  amount  paid  on  account  of  the 
construction  of  the  building  and  the  contract 
price  plus  the  value  of  the  conceded  extras. 
To  the  complaint  the  apiiellants  answered 
separately.  They  put  In  Issue  the  rendition 
and  payment  of  the  lien  Judgments  set  out 
in  the  complaint,  and  set  up  several  aflirm- 
ntlve  defenses.  Of  those  set  up  by  the  ap- 
pellants Redward  was  the  claim  that  the  con- 
tractor, Redward,  bad  performed  extra  labor 


upon,  and  furnished  extra  material  used  In 
the  construction  of.  the  building  to  an  amount 
aggregating  $1,670.50,  which  had  not  been 
paid  or  allowed  to  him  by  the  respondents. 
The  other  appellant  set  up  the  same  defense, 
contending,  however,  that  the  reasonable 
value  of  the  extra  work  and  material  put  on 
the  building  by  the  contractor  more  than  ex- 
ceeded the  difference  between  the  contract 
price  and  the  amount  actually  paid  to  his 
account,  and  the  further  defense  that  the  ac- 
tion had  not  been  begun  within  the  time  pre- 
scribed by  the  terms  of  the  bond.  Replies 
wei-e  filed,  putting  in  issue  the  new  mutter 
of  the  answers,  and  a  trial  had  before  the 
court  and  a  Jury,  resulting  In  a  verdict  and 
Judgment  In  favor  of  the  resiMndents  for  the 
sum  of  $2,812.75  and  the  costs  of  the  action. 
The  appellants  Redward  first  assign  that 
the  court  erred  in  refusing  to  grant  their 
motion  for  nonsuit  made  at  the  close  of  the 
plaintifTs'  case.  The  motion  was  based  on 
the  ground  that  the  respondents  bad  failed  to 
prove  payment  by  them  of  the  Judgments 
obtained  by  the  lien  clalmanta  The  proofs 
on  this  point  consisted  of  a  transcript  of  the 
Judgment  roll,  showing  the  commencement 
and  prosecution  of  the  several  actions,  the 
Judgments  entered  therein,  and  a  signed  re- 
ceipt from  each  of  the  Judgment  creditors, 
acknowledging  payment  to  tbem  of  the 
amounts  of  their  respective  Judgments.  It 
is  objected  that  these  receipts  were  incom- 
petent to  prove  payment,  because  no  proof 
was  made  of  their  authenticity  or  execution, 
and  that  they  were  not  before  the  trial  sub- 
mitted to  the  appellants  for  inspection,  nor 
were  the  appellants  before  the  trial  served 
with  a  copy  of  the  instruments,  or  with 
notice  that  the  respondents  intended  to  read 
them  in  evidence,  as  required  by  the  statute. 
But  the  receipts  were  objected  to  in  the  court 
lielow  because  they  did  not  show  payment, 
and  not  on  the  grounds  here  suggested,  and 
we  think  the  appellants  cannot  now  urge 
these  objectlona  By  failing  to  object  on 
the  ground  that  the  instruments  were  not 
duly  authenticated,  or  shown  to  have  been 
executed  by  the  Judgment  crwlitors.  the  ap- 
pellants admitted  their  genuineness,  and 
they  were  properly  admitted  In  evidence  if 
competent  for  any  puriwse.  So,  likewise, 
the  failure  to  object  on  the  ground  that  the 
writings  were  not  submitted  to  inspection 
before  the  trial  Is  a  waiver  of  that  objec- 
tion. This  objection  is  also  unsound  for  the 
reason  that  the  statute  cited  (section  <KMS, 
Balllnger's  Ann.  Co<les  &  St.)  does  not  make 
it  necessary  that  a  writing  material  as  evi- 
dence be  offeretl  to  the  other  party  for  in- 
spection, and  be  served  on  him  by  copy  prior 
to  the  trial  before  it  can  l>e  admitted  in  evi- 
dence. This  section  of  the  statute  was  In- 
tended to  enable  a  party  to  ascertain  In  ad- 
vance of  the  trial  whether  or  not  It  will  l)e 
necessar.v  for  him  to  prove  the  genuineness 
of  his  written  evidence  at  the  trial.  If  he 
offers  the  writings  for  the  Inspection  of  the 
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other  party,  and  dellrera  blm  a  copy  there- 
of, with  notice  that  be  Intends  to  read  the 
same  In  evidence  at  the  trial,  they  may  be 
so  read  without  proof  of  their  genuineness 
or  execution,  unless  the  other  party  before 
the  commencement  of  the  trial  denies  their 
genuineness  by  affidavit.  But  the  statute 
was  Intended  to  afford  an  additional  remedy. 
It  was  not  Intended  as  a  denial  of  the  right 
to  put  in  evidence  a  writing  In  the  manner 
prescribed  by  the  general  rules  of  evidence. 
It  was  proper,  therefore,  for  the  plaintiffs 
to  offer  these  writings  In  evidence  at  the 
trial  in  the  manner  they  did  offer  them,  and 
the  court  did  not  err  in  admitting  them  over 
the  objections  urged.  It  may  be  well  to 
say  here,  however,  that  we  do  not  intend  to 
assert  that  a  receipt  acknowledging  payment 
of  money  is  generally  admissible  as  evidence 
of  such  payment  as  against  strangers  thereto. 
As  to  them,  of  course,  it  is  but  the  hearsay 
declaration  of  the  party  who  signed  it.  But 
where  a  receipt  is  admitted  in  evidence 
against  sncb  a  stranger  without  objection  on 
that  ground,  it  is.  like  other  hearsay  evidence 
so  admitted,  sufficient  to  support  a  finding 
based  thereon.  The  motion  for  nonsuit  was 
properly  denied. 

The  next  ctmtentlon  of  these  appellants  la 
that  the  verdict  of  the  Jury  disallowing  cer- 
tain extras  claimed  by  them  is  not  supported 
by  the  evidence.  The  appellants,  as  we  have 
stated,  claimed  extras  to  the  amount  of  $1,- 
676.50.  The  respondents,  In  part  in  their 
pleadings  and  In  part  at  the  time  of  the  trial, 
admitted  of  this  claim  the  sum  of  $827.50. 
The  Jury  found  that  the  appellants  were  en- 
titled to  something  over  $200  more  than  the 
amount  admitted,  but  did  not  allow  the  full 
amount  of  the  olaim.  The  contention  Is  that 
the  full  amount  claimed  should  have  been 
allowed,  and  that  the  verdict  should  be  set 
aside  because  the  Jury  did  not  so  find.  But 
while  there  was  doubtless  evidence  sufficient 
to  sustain  the  finding  of  the  Jury  had  they 
found  for  the  appellants  for  the  full  amount 
claimed,  the  evidence  was  not  of  a  conclusive 
nature;  neither  was  it  undisputed.  It  was 
therefore  for  the  jury  to  find  whether  the 
claims  were  supported  as  a  whole  or  in  part 
only,  and.  as  they  found  the  claims  support- 
ed only  in  part,  the  finding  is  binding  upon 
tills  court. 

Passing  to  the  assignments  of  error  made 
by  the  appellant  the  United  States  Fidelity  & 
Guaranty  Company,  we  will  notice  first  the 
contention  that  the  action  was  not  begun 
within  the  time  fixed  by  the  bond.  The 
bond  provided,  among  other  things,  "that 
any  suits  at  law  or  proceedings  In  equity 
brought  against  this  bond  to  recover  any 
claim  hereunder  must  be  instituted  within 
six  months  after  the  first  breach  of  said 
contract."  It  Is  first  contended  that  there 
was  a  breach  of  this  provision  of  the  bond 
in  that  the  appellant  Redward  failed  to  com- 
plete the  building  before  December  31,  1901, 
whereas   the   contract  called   for  its  com- 


pletion on  August  31,  1901;  and,  second,  if 
there  was  not  a  breach  because  ot  this,  tbete 
was  such  a  breach  when  the  appellant  Red- 
ward  suffered  materialmen  furnishing  ma- 
terial used  in  the  construction  of  this  build- 
ing to  file  liens  thereon  to  secure  payment 
for  the  material  so  furnished,  and  that  as 
one  such  lien  was  filed  as  early  as  December, 
1901,  the  action,  to  have  been  in  time,  should 
have  been  commenced  not  later  than  six 
months  from  that  date-  Concerning  the  first 
of  these  contentions.  If  it  were  true  that 
there  was  a  breach  of  the  contract  in  the  re- 
spect mentioned,  it  could  not  In  this  action 
be  availed  of  by  the  appellants.  The  re- 
spondents make  no  complaint  because  of 
this  breach.  They  have  accepted  completion 
of  the  building  on  December  31,  1901,  as 
performance  of  the  contract,  and  cannot  now 
claim  a  default  because  of  the  delay,  even 
though  they  were  injured  by  it.  The  bond 
was  given  for  the  benefit  of  the  respondents. 
Its  purpose  was  to  secure  to  them  the  faith- 
ful performance  of  the  contract  on  the  part 
of  the  contractor,  and  whatever  they  chooee 
to  accept  as  performance  is  performance  as 
between  themselves  on  the  one  side,  and  the 
contractor  and  surety  on  the  other.  Qihe 
surety,  therefore,  cannot  complain  of  any 
breach  of  the  contract  which  the  owner 
waives  that  does  not  operate  to  his  preju- 
dice. If  the  breach  Increases  his  liability, 
or  causes  him  a  loss  in  any  manner,  he  can. 
of  course,  defend  against  such  increased 
liability,  and  recoup  such  losses,  and  it  may 
be  that  breaches  of  the  contract  having  this 
effect  would  relieve  him  from  his  liability 
entirely;  but  he  cannot  escape  liability  by 
the  mere  showing  that  there  has  been  a  de- 
parture in  the  performance  from  the  strict 
terms  of  the  contract  To  relieve  on  this 
ground  there  must  be  a  showing,  not  only 
of  departure  from  the  terms  of  the  con- 
tract, but  that  the  position  of  the  snre^  has 
been  so  changed  thereby  as  to  result  in 
prejudice  to  him.  In  the  case  at  liar  th«e 
Is  no  showing  that  the  surety  has  been  prej- 
udiced by  the  failure  to  complete  the  build- 
ing at  the  time  stipulated  in  the  contract, 
and  as  the  owners,  for  whose  benefit  the 
stipulation  was  insisted,  make  no  complaint 
because  thereof,  the  surety  cannot  plead  it 
as  a  bar  to  the  right  of  the  owners  to  re- 
cover for  subsequent  losses. 

What  we  have  said  has  been  on  the  as- 
sumption that  a  breach  of  the  contract  In 
the  regard  mentioned  had  been  shown  by 
the  proofs,  but  we  think  it  may  be  ques- 
tioned whether  enough  was  proven  to  show 
a  breach  of  the  contract.  It  was  made  to 
appear  that  the  time  fixed  in  the  contract 
for  the  completion  of  the  building  was  Au- 
gust 31,  1901,  and  that  the  building  was 
not  completed  until  November  30,  1901;  bnt 
the  obligation  of  the  contractor  to  complete 
on  the  day  named  was  subject  to  several 
coatlngencies  expressly  enumerated  in  the 
contract,  and  It  was  not  shown  that  these 
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contingencies  did  not  bappen.  It  would 
seem  that  It  ■would  be  necessary  to  show 
that  none  of  the  conditions  happened  which 
would  auOiorlze  tbe  delay  before  It  could 
be  said  that  tbe  delay  constituted  a  breach. 

Concerning  tbe  second  contention,  we  have 
held  In  another  case  that  where  an  owner 
let  a  contract  for  the  erection  of  a  building, 
by  the  terms  of  which  the  contractor  under- 
took to  furnish  all  the  labor  and  material 
required  for  Its  construction,  and  gave  a 
bond  with  sureties  for  the  faithful  perform- 
ance of  the  contract,  that  the  owner  might 
treat  tbe  filing  of  a  lien  on  the  property  by 
a  materialman  as  a  breach  of  the  covenants 
of  the  bond,  and  sue  at  once  thereon.  But 
we  said  he  was  not  obligated  to  do  so; 
that  by  so  doing  he  took  upon  himself  the 
burden  of  establishing,  not  only  the  technical 
suflBclency  of  the  lien  to  create  a  charge 
upon  his  property,  but  the  amount  due  there- 
on as  well;  whereas  he  could  properly  wait 
until  the  parties,  who  bad  personal  knowl- 
edge of  the  facts,  litigated  these  questions 
between  themselves,  and  tbe  sufficiency  of 
tbe  lien  and  tbe  amount  thereof  became  set- 
tled by  the  Judgment  of  a  court  of  competent 
Jurisdiction,  and  could  treat  tbe  rendition 
of  the  Judgment  as  the  breach  of  the  cov- 
enant of  the  bond.  Tbe  question  last  sug- 
gested was  not  strictly  before  the  court  in 
the  case  referred  to,  but  it  seems  to  ns  now, 
after  the  further  consideration,  that  tbe 
conclnsion  was  a  Just  one.  There  may  seem 
to  be,  as  a  first  impression,  some  incon- 
sistency in  saying  that  the  same  act  may  or 
may  not  be  a  breach  of  a  written  covenant, 
as  the  party  affected  by  It  wills  it,  but  the 
explanation  rests  in  the  fact  that  tbe  owner 
may  waive  such  breaches  of  the  covenants 
of  the  contract  on  the  part  of  the  contractor 
as  he  chooses.  A  mechanic's  or  material- 
man's lien,  although  duly  executed  and  re- 
corded, does  not  prove  itself.  It  Is  at  most 
only  a  tentative  charge  against  the  property 
it  purports  to  bind,  and  is  liable  to  be  de- 
feated for  lack  of  technical  sufficiency,  as 
well  as  by  showing  that  the  Indebtedness, 
or  some  considerable  part  thereof,  is  not 
owing.  The  owner  may  therefore  waive  the 
apparent  breach  of  the  contract  caused  by 
tbe  mere  filing  of  the  lien,  and  insist  that  a 
covenant  snch  as  the  one  now  before  us  is 
broken  only  when  tbe  lien  1b  made  a  fixed 
and  determinate  charge  against  his  property 
by  tbe  Judgment  of  a  court  of  competent  Ju- 
risdiction. The  present  action  was  begun 
within  six  months  after  the  time  the  earliest 
of  the  liens  here  in  question  was  put  into 
Judgment,  and  we  hold  it  to  have  been  com- 
menced in  time  to  comply  with  tbe  terms 
of  tbe  bond. 

In  the  course  of  the  trial,  the  appellant 
sought  to  show  other  acts  which  it  claimed 
to  be  breaches  of  the  contract  on  the  part 
of  the  contractor,  bnt  against  which  the 
owner  made  no  complaint  either  against  the 
contractor  ot  tbe  surety.    It  was  denied  the 


right,  and  complains  of  such  denial.  What 
we  said  above  applies  bere.  The  surety  can- 
not insist  that  anything  constitutes  a  breacn 
which  the  owner  does  not  insist  upon,  unless 
he  shows  that  the  breach  operated  in  some 
manner  to  bis  prejudice.  As  to  the  mat- 
ters here  complained  of,  there  Is  no  pre- 
tense tbat  they  operated  in  any  manner 
to  the  prejudice  of  the  surety,  and  hence 
they  cannot  avail  it  as  a  defense. 

There  Is  no  error  In  tbe  record,  and  the 
Judgment  will  stand  affirmed. 

MOUNT,  DUNBAB,  and  ANDERS,  JJ., 
concur. 


WILCOX  T.  HENRY. 

(Supreme   Court  of  Washington.     Sept.  21, 
1904.) 

FUBLIO  nniSANOE  —  BLAUGUTEBHOUSE  — IN- 
JUNCTION —  INDIVIDUAL  lANDOWNEB— BPK- 
CIAL  INJUBT— BIGHT  TO  BUB— DKTBNSES— EV- 
IDENCK— DECREE. 

1.  The  erection  and  maintenance  of  a  slaacht- 
erhouse  and  rendering  plant,  from  which  foul 
odors  were  emitted,  and  putrid  matter  thrown 
into  the  sea,  which  was  thereafter  washed  upon 
the  shore,  so  that  dwelling  houses  in  a  thi^y 
settled  neghliorhood  of  a  city  were  rendered  un- 
inhabitable, constituted  a  public  nuisance,  with- 
in BalibiKer'a  Ann.  Codes  &  St  {  3084,  defining 
a  public  nuisance  as  one  which  affects  equally 
the  rights  of  an  entire  commnnity  or  neighbor- 
hood, though  the  extent  of  the  damage  is  un- 
equal, and  enumerating  as  a  public  nuisance 
(subdivision  T)  the  erection  or  use  of  any  build- 
ing or  place  for  any  mannfactnre,  which,  by  oc- 
casioning noxious  exhalations,  etc..  is  offensive 
or  dangerous  to  the  health  of  individuals  or  the 
public. 

2.  Where,  in  a  suit  to  enjoin  a  public  nui- 
sance, it  appeared  that  defendant's  pens  used 
in  connection  with  tbe  slaughterhouse,  eta,  and 
the  offal  and  refuse  matter  therefrom,  caused 
offensive  smells,  corrupting  the  atmosphere  and 
food  in  and  alxiut  plaintiff's  dwelling,  so  that 
such  dwelling  was  unfit  for  habitation,  and  the 
value  of  plaintiff's  property  was  caused  thereby 
to  depreciate,  plaintiff  sustained  a  special  in- 
jury, so  as  to  entitle  him  to  an  injunction 
against  the  maintenance  of  the  nuisance,  though 
public  in  character. 

3.  Where,  in  a  suit  to  enjoin  a  public  nui- 
sance, the  injury  to  plaintiff  was  the  result  of 
defendant's  negligence  in  the  management  of  his 
property,  it  was  no  defense  that  the  nuisance 
complained  of  was  intermittent  in  character, 

4.  In  a  suit  to  restrain  a  public  nuisance  con- 
sisting of  the  operation  of  a  slaughterhouse  and 
rendering  plant,  from  which  nauseating  odors 
were  emitted,  evidence  reviewed,  and  held  to 
justify  a  decree  in  favor  of  complainant. 

5.  Where  defendant  so  operated  a  slaughter- 
house and  rendering  plant  that  nauseating  odors 
were  emitted  therefrom,  which  greatly  injured 
the  inhabitants  of  surrounding  property,  and 
the  evidence  showed  that  the  odors  resulted 
from  the  management  of  the  plant  as  a  whole, 
and  were  not  limited  to  a  particular  portion  of 
the  business,  a  decree  restraming  defendant  from 
conducting  the  business,  and  from  permitting 
others  to  conduct  the  same,  "to  the  injury  of 
the  plaintiff  and  other  residents"  of  surround- 
ing property,  was  not  objectionable  aa  in  effect 
suppressing  defendant's  entire  business,  since  it 
did    not   prevent   the   operation    of   defendant's 

f  3.  8««  Nuisance,  vol.  17,  Cent.  Dig.  i  St. 
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plant  in  sucli  a  manner  aa  not  to  injure  or  an- 
noy complainant 

Appeal  from  Superior  Court,  King  County; 
Boyd  J.  Tallman,  Judge. 

Action  by  Charles  R.  Wilcox  against  James 
Henry.  From  a  decree  In  favor  of  plaintiff 
defendant  appeals.    Affirmed. 

James  B.  Murphy,  for  appellant.  R.  B. 
Ferree,  J.  L.  Waller,  and  R.  W.  Emmons, 
for  respondent 

MOUNT,  J.  Respondent  brought  this  ac- 
tion to  restrain  appellant  from  maintain- 
ing a  nuisance.  The  nuisance  complained  of 
consisted  of  a  slaughterhouse,  rendering 
tanks,  and  stockpens,  located  in  the  city  of 
Seattle,  about  a  quarter  of  a  mile  distant 
from  respondent's  residence.  On  the  trial  of 
the  case  the  court  made  findings  of  fact  in 
substance  as  follows:  That  respondent  is  the 
owner  of  certain  lots,  and  a  dwelling  house 
thereon,  located  on  what  is  commonly  known 
as  "Beacon  Hill,"  in  the  city  of  Seattle; 
that  appellant  is  in  possession  of  certain  tide- 
land  lots  of  Elliott  Bay,  lying  Immediately 
west  of  Beacon  Hill,  at  the  foot  thereof,  and 
about  1,500  feet  in  a  southerly  direction  from 
respondent's  dwelling ;  that  appellant,  at  the 
time  the  action  was  begun,  and  for  a  long 
time  before,  was,  and  is  now,  operating  and 
maintaining  upon  said  tide-land  lots  a  slaugh- 
terhouse, stockpens,  furnaces,  vats,  and  oth- 
er appliances  for  the  manufacture  of  lard 
and  tallow,  and  for  slnughteriug  large  num- 
bers of  cattle,  hogs,  and  sheep ;  that  the  said 
slaughterhouse  aud  stockpens  are  kept  in  an 
imclean  and  filthy  condition,  and  the  appel- 
lant suiters  and  allows  the  offal,  filth,  and 
animal  refuse  matter  to  be  collected,  deposit- 
ed, and  remain  In  and  about  the  said  prem- 
ises until  the  said  matter  becomes  putrid 
and  decayed,  and  fills  the  air  with  noxious 
and  offensive  odors;  that  appellant  also 
throws  and  deposits  offal,  filth,  and  animal 
matter  in  the  waters  of  Elliott  Bay,  which 
said  offal,  filth,  and  animal  matter  are  by 
the  action  of  the  winds  and  tides  cast  upon 
the  shores,  and  there  decompose  and  cause 
nauseating  and  offensive  smells  and  odors; 
that  these  nauseating,  unwholesome,  and  of- 
fensive smells  and  odors  so  taint  the  air  and 
food  in  and  about  respondent's  said  dwelling 
house  that  respondent's  rest  and  that  of  bis 
family  is  disturbed  at  night,  and  his  said 
dwelling  house  is  thereby  rendered  unfit  for 
habitation;  that,  by  means  of  the  various 
acts  and  things  done  as  above  found,  and  by 
reason  of  the  location  of  said  slaughterhouse' 
and  stockyards  with  reference  to  the  said 
Beacon  Hill,  appellant  pollutes  and  corrupts 
the  atmosphere  in  and  about  the  homes  of 
the  people  living  on  Beacon  Hill,  and  there- 
by deprives  each  and  every  of  such  homes 
and  residents  of  pure  air;  that  thereby  the 
comfort  and  peace  of  every  resident  of  said 
Beacon  Hill  is  destroyed,  and  said  homes 
rendered   less   enjoyable,    and   the   market 


value  of  the  property  on  said  hill  Is  and  ba^ 
been  greatly  depreciated;  that  said  Beacon 
Hill  rises  from  150  to  200  feet  above  the  said 
slaugliterhoose  and  stockpens  of  appellant,  is 
a  beautiful  place  in  which  to  live,  ia  covered 
with  homes,  aud  is  thickly  populated.  The 
court  concluded  that  the  said  slaughterhouiie 
and  stockpens  were  a  public  nuisance;  that 
respondent  suffered  special  injury  therefrom, 
and  has  no  ade<iuate  remedy  at  law  therefor; 
and  that  restrandent  was  entitled  to  an  order 
restraining  the  appellant  from  operating  said 
slaughterhouse,  aud  from  slaughtering  ani- 
mals, rendering  offal,  lard  or  tallow,  or  de- 
positing the  offal  or  animal  refuse  matter  in 
the  waters  of  Elliott  Bay,  to  the  injury  of 
appellant;  and  a  decree  was  entered  accord- 
ingly. From  this  decree,  defendant  appeals. 
It  is  first  insisted  by  the  appellant  that 
the  complaint,  upon  its  face,  shows  that  the 
nuisance,  if  any  exists.  Is  a  public  nuisance, 
and  does  not  show  that  the  respondent  is  spe- 
cially injured  thereby;  and,  second,  that,  if 
respondent  was  disturbed  by  noxious  smells, 
such  disturbance  was  Intermittent,  and 
therefore  not  a  cause  for  equitable  relief. 
The  findings  of  fact,  as  above  stated,  follow 
very  closely  the  allegations  of  the  comphiint. 
and  are  in  substance  the  same.  For  that 
reason,  it  is  not  necessary  to  set  out  the  com- 
plaint in  more  detail  in  this  opinion.  Sec"- 
tion  3084,  Ballinger's  Ann.  Codes  &  St,  de- 
fines a  public  nuisance  as  follows:  "A  pub- 
lic nuisance  is  one  which  affects  equally  the 
rights  of  an  entire  community  or  neighbor- 
hood, although  the  extent  of  the  damage  may 
be  unequal."  And  the  next  section,  in  enu- 
merating such  nuisances,  provides  that  "it  is 
a  public  nuisance  •  •  *  (7)  to  erect 
continue,  or  use  any  building,  or  other  place, 
for  the  exercise  of  any  trade,  employment  or 
manufacture,  which,  by  occasioning  noxious 
exhalations,  offensive  smells  or  otherwise  is 
offensive  or  dangerous  to  the  health  of  in- 
dividuals or  of  the  public."  Section  3(i8T 
provides  that  "every  nuisance  not  included 
In  the  definition  of  section  3084  is  private." 
Section  3093  provides:  "A  private  person 
may  maintain  a  civil  action  for  a  public 
nuisance,  if  It  is  specially  Injurious  to  him- 
self, but  not  otherwise."  There  can  be  no 
doubt  that  the  nuisance  alleged  in  the  com- 
plaint and  shown  by  the  evidence  is  a  pub- 
lic nuisance.  The  right  of  the  respondent  to 
restrain  It  therefore  depends  upon  whether 
the  allegations  of  the  complaint  and  the 
facts  proven  show  that  respondent  Is  spe- 
cially Injured  thereby.  The  substance  of  the 
allegations  of  the  complaint  upon  this  point 
is  that  the  filthy  i)en8,  the  offal,  and  the  ref- 
use matter  made  by  appellant  in  the  conduct 
of  his  business  cause  obnoxious,  nauseating, 
and  offensive  smells,  which  taint  and  cormpt 
the  atmosphere  and  food  In  and  about  re- 
spondent's dwelling,  so  that  said  dwelling 
house  is  thereby  rendered  unfit  for  habita- 
tion, and  the  value  of  the  property  on  Beacon 
Hill  depreciated.    These  allegations,  it  seems 
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to  U8,  brint;  the  case  clearly  within  the  rule 
of  special  lujui-y.  The  rule  upon  this  ques- 
tion is  stated  in  Wood  on  Nuisances  (3d  lOd.), 
at  sections  608  and  GOO,  as  follows:  "The 
general  doctrine  Is,  and  may  be  regarded  as 
the  well-settled  rule  in  courts  of  law  and 
equity  both  in  this  country  and  England,  that, 
for  damages  arising  from  a  purely  public 
nuisance — that  is,  one  whose  effects  are  com- 
mon to  all,  pi-oducing  no  special  or  particular 
damage  to  one,  as  distinguished  from  the  rest 
of  the  public — there  can  be  no  redress,  except 
by  indictment  or  information  in  equity  at 
the  suit  of  the  attorney  general  or  otiier  prop- 
er public  officer.  By  common  injury  is  meant 
an  injury  of  the  same  kind  and  character, 
and  such  as  naturally  and  necessarily  arises 
from  a  given  cause,  but  not  necessarily  sim- 
ilar In  degree  or  equal  In  amount.  If  the 
Injury  is  the  same  in  kind  to  all,  it  is  a  com- 
mon injury  although  one  umy  actually  be  in- 
jured or  damaged  more  than  another.  To  Il- 
lustrate, we  will  take  the  case  of  a  slaughter- 
house erected  upon  a  public  sti-eet.  To  all 
who  come  within  the  sphere  of  its  oi)eration 
or  effects.  It  is  a  nuisance  and  offends  the 
senses  by  its  noxious  smells.  It  is  a  common 
nuisance  in  such  locality,  and  in  its  general 
effects  protluces  a  common  injury.  But  to 
those  living  upon  the  street  and  within  its 
immediate  sphere  it  is  both  a  common  and 
a  private  nuisance — common  in  its  general 
effects,  but  private  in  its  special  effects  up- 
on those  living  there.  To  the  public  gener- 
ally It  produces  no  injury  except  such  as  is 
common  to  all;  but  to  those  owning  prop- 
erty In  Its  neighborhood,  or  residing  tliere. 
It  produces  a  special  injury,  in  that  it  de- 
tracts from  the  enjoyment  of  their  habita- 
tions, produces  intolerable  physical  discom- 
fort, and  diminishes  the  value  of  their  prem- 
ises for  the  purposes  to  which  they  have  been 
devoted."  See,  also,  Ross  v.  Butler,  19  N.  J. 
Eq.  204.  07  Am.  Dec.  C54.  In  the  case  of 
Ingersoll  v.  Rousseau  (Wash.)  76  Pac.  513, 
which  was  a  case  where  the  nuisance  com- 
plained of  was  a  bawdyhouse  located  on  a 
lot  adjacent  to  plaintiff's  residence,  in  dis- 
cussing the  question  of  special  Injury  this 
court  said:  "The  respondents  suffer  not  only 
all  the  Inconveniences  the  general  public  suf- 
fer because  of  the  maintenance  of  the  nui- 
sance, but,  in  addition  thereto,  they  are  com- 
pelled to  become  witnesses  to  the  indecent 
conduct  of  the  inmates  of  the  houses,  and 
listeners  to  the  loud,  boisterous,  and  inde- 
cent noises  made  by  them  and  their  dissolute 
companions.  The  injury  caused  the  resiwnd- 
ents  by  these  conditions  is  clearly  special, 
and  different  In  kind  from  that  suffered  by 
the  general  public,  who  are  not  comi)elled  to 
be  either  such  witnesses  or  listeners."  We 
also  held  in  that  case  that  a  i)rlvate  part>- 
may  enjoin  a  public  nuisance  by  suit  in  equi- 
ty, where  such  party  suffers  a  special  injiiry. 
The  legal  principles  involved  in  that  case  are 
the  same  as  those  involved  here,  and  must 
77  P.— 67 


control.  The  complaint,  we  think,  stated  a 
cause  of  action. 

To  the  point  that  the  nuisance  complain- 
ed of  was  Intermittent,  and  therefore  not  a 
cause  for  equitable  relief,  appellant  makes 
no  argument,  but  cites  the  case  of  Farrell  v. 
New  York  Steam  Co.  (Sup.;  53  N.  Y.  Supp. 
55.  That  case  does  not  support  the  appel- 
lant. It  was  there  held  that  the  things  com- 
plained of  did  not  arise  from  the  negligence 
of  tlie  defendants,  and  did  not  amount  to  a 
nuisance,  and  for  that  reason  it  was  held 
that  equity  would  not  restrain  the  operation 
of  defendants'  steam  plant.  In  the  case  at 
bar  the  Injury  to  respondent  is  caused  by  a 
nuisance,  the  result  of  negligence  and  care- 
lessness on  the  part  of  the  appellant.  "The 
fact  that  this  nuisance  is  not  continual,  and 
that  the  injury  is  only  occasional,  furnishes 
no  answer  to  the  claim  for  an  injunction. 
Campbell  v.  Seaman,  03  N.  Y.  508,  583,  2tt 
Am.  Hep.  507. 

The  other  questions  pre.sented  by  the  ap- 
pellant are  to  the  effect  that  the  findings, 
conclusions,  and  decree  of  the  court  are  not 
in  accordance  with  the  evidence.  This  has 
necessitated  a  careful  examination  of  all  the 
testimony  in  the  case,  and  we  are  satisfied 
therefrom  that  the  fludings,  conclusions,  and 
decree  are  Justified,  and  are  in  accord  with 
the  preponderance  of  the  evideni-e,  the  great 
weight  of  which  is  to  the  effect  that  the  ap- 
pellant's stockpeus  are  permitted  to  become 
and  remain  in  a  filthy  condition;  that  they 
are  not  cleaned  regularly  when  in  use,  and 
emit  noxious  odors  continually;  that  offal 
was  frequently  cast  into  the  bay,  and  floated 
to  shore,  or  was  deposited  on  the  tide  flats, 
and  there  became  putrid.  The  appellant  him- 
self testified  that  offal  was  thrown  into  an 
open  vat,  and  frequently  remained  there, 
sometimes  for  two  or  three  days,  until  the 
vat  was  full  enough,  when  It  was  finally 
cooked.  It  clearly  appears  that,  when  this 
stuff  was  cooking  In  this  open  vat.  It  emitted 
nauseating  odors,  which  could  be  detected 
more  than  a  quarter  of  a  mile  away;  that 
this  odor  was  so  great  and  offensive  that  re- 
spondent's dwelling  was  unfit  for  habitation. 
It  is  true  that  there  was  evidence  to  the  ef- 
fect that  these  noxious  odors  might  be  dis- 
pensed with  by  cleanliness,  and  by  the  lu- 
staliation  of  deodorizing  machines  and  ap- 
pliances. During  the  progress  of  the  trial, 
when  this  evidence  was  being  introduced,  the 
<'ourt  continued  the  trial  of  the  cause  for  six 
months,  to  allow  the  appellant  to  install  such 
machinery  or  appliances  to  render  his  slaugh- 
terhouse, etc..  Inoffensive.  When  the  trial 
was  resumed  at  the  end  of  this  period,  it 
was  shown  that  effective  deodorizers  had  not 
been  installed;  that  tliere  was  little  or  no 
abatement  of  the  nuisance,  and  the  flith  wan 
allowed  to  accumulate  and  give  off  its  of- 
fensive odors  as  before.  In  fact,  the  ap|)el- 
lant  manifested  little  regard  for  the  rights  of 
those  living  near  his  slaughterhouse. 
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Appellant  also  complains  tbat  tbe  decree 
Buppressea  appellant's  entire  bnslness,  while 
the  testimony  shows  that  the  offensive  odors 
were  emitted  from  an  open  tank  in  which 
offal  was  kept  and  cooked,  and  tbat  the  sup- 
pression of  the  nse  of  this  tank  alone  Is  all 
that  was  Justified.  It  is  true  that  the  evi- 
dence shows  that  the  most  offensive  odor, 
and  the  one  most  readily  traced,  was  emit- 
ted, from  this  tank  when  materials  were  be- 
ing cooked  in  It.  But  the  evidence  also 
shows  that  there  were  other  odors,  such  as 
those  arising  from  heads  and  hides  of  ani- 
mals which  were  permitted  to  become  putrid, 
and  from  offal  which  was  kept  on  hand  for  a 
time,  and  from  the  filthy  stockpens  and  tal- 
low-rendering vats,  and  from  refuse  matter 
which  was  thrown  Into  the  bay.  All  these 
contributed  to  aggravate  the  nuisance.  The 
evidence,  we  think,  fairly  shows  that  by  the 
installation  of  proper  appliances,  and  by  con- 
stant care  and  cleanliness,  all  these  odors 
may  be  obviated;  but,  until  the  appellant 
can  and  does  suppress  all  these  noxious 
odors,  he  certainly  should  not  be  permitted 
to  operate  his  plant  in  that  locality.  The  de- 
cree does  not  necessarily  abolish  appellant's 
business.  It  does  restrain  appellant  from 
conducting  the  business,  and  from  permitting 
others  to  conduct  It,  "to  the  injury  of  the 
plalntlfl  and  other  residents."  If  the  appel- 
lant obviates  all  the  noxious  odors  complain- 
ed of,  and  thereby  so  conducts  the  business 
as  not  to  Injure  or  annoy  the  respondent,  he 
is  permitted  under  the  decree  to  do  so;  other- 
wise the  business  should  be  suppressed. 

The  Judgment  appealed  from  accords  with 
our  views,  and  Is  affirmed. 

PULIiERTON,  C.  J.,  and  DUNBAR  and 
ANDERS,  Jjr,  concur. 


HALVERSON  v.  SEATTLE  ELECTRIC  CO. 

(Snpreme  Court  of  Washington.     Sept  21, 

1904.) 

WBONOFUL  DEATH  —  CARBIER8— STREET  BAIL- 
B0AD8  — PASSENaESS — OPERATION  OF  CARS — 
CROWDING — RIDINO  ON  FRONT  PLATFORM^ 
CONTBIBUTOBT  NEQLIQENCE— D0TT  OF  CAB- 
BIES —  PROVIDING  BEATS  —  EVIDENCE— WIT- 
NESSES—EXPERTS— INSTBUCTIONS  —  DAMAGES 
— EXCES8IVENE88. 

1.  Where  a  passenger  on  a  street  car  was 
killed  by  being  thrown  from  the  front  platform, 
on  which  he  was  standing,  as  the  car  was  al- 
leged to  have  rounded  a  curve  at  a  high  rate  of 
speed,  a  witness,  who  had  been  a  motorman 
over  the  same  line  for  six  or  seven  months,  was 
familiar  with  the  speed  of  cars,  and  the  road 
throughout  its  entire  length,  and  was  acquaint- 
ed with  the  particular  curve,  and  who  stated 
that,  in  his  judgment,  the  car  was  running 
through  the  curve  at  the  time  of  the  accident 
at  between  seven  and  eight  miles  an  hour,  was 
competent  to  state  at  what  rate  of  speed  the 
car  ought  to  have  been  run  into  the  curve  in 
order  to  be  operated  with  safety  to  passen^rs 
thereon,  and  whether  a  speed  of  six  or  eight 
miles  an  hour  was  safe. 

2.  Where,  in  an  action  for  death  of  plaintiff's 
husband,  plaintiff  had  been  associated  with  him 


in  the  business  and  kept  the  books,  she  was  en- 
titled to  testify  as  to  her  husband's  eamines  in 
his  bnsineas,  independent  of  tJie  books  so  kept 

3.  In  an  action  for  death,  evidence  as  to  de- 
cedent's earnings  Immediately  prior  to  hisdeaUi 
was  admissible  aa  tending  to  show  his  earning 
capacity. 

4.  In  an  action  for  death  of  a  passenger  by 
being  thrown  from  a  street  car  as  it  rounded 
a  curve,  evidence  as  to  the  exi>eriments  subse- 
quentlv  made  with  the  same  car,  mnning 
Uirough  the  same  curve,  was  incompetent,  where 
the  conditions  were  not  similar  to  those  existing 
at  the  time  of  the  accident,  though  more  fa- 
vorable to  decedent's  case. 

5.  Where  evidence  offered  as  to  the  lesolts 
of  experiments  was  excluded,  remarks  of  the 
conrt  with  reference  thereto,  stating  the  reason 
why  he  thought  the  same  inadmissible,  werr 
harmless. 

6.  An  objection  that  remarks  of  the  court  on 
the  exclusion  of  evidence  were  objectionablp 
cannot  be  reviewed  on  appeal  in  the  absence 
of  an  exception  thereto  taken  at  the  triaL 

7.  While  it  is  not  negligence  per  se  for  a 
street  car  company  to  fail  to  furnish  a  seat  for 
each  of  its  passengers,  where  seats  are  not  fur- 
nished, and  passengers  are  permitted  or  re- 
quired to  stand  on  cars,  greater  care  is  required 
in  the  operation  thereof  than  where  all  of  the 
passengers  are  provided  with  seats. 

8.  It  is  not  negligence  per  se  for  a  passenger 
on  a  street  car  to  ride  or  stand  on  the  plat- 
form. 

9.  Where,  at  the  time  deceased  boarded  a 
street  car  from  which  he  was  8ubsequentl.T 
thrown,  there  was  but  little  standing  room  in- 
side the  car,  and  a  seat  in  the  front  vestibale. 
which  was  seven  feet  nine  inches  long,  was  oc- 
cupied by  four  persons,  two  of  whom  nearest 
deceased  being  ladies,  and  two  or  three  other 
passengers  were  standing  on  the  front  platform, 
it  was  not  error,  in  the  inatmctions.  to  aasuioe 
that  there  was  evidence  that  deceased  was  com- 
pelled to  stand  on  the  car  or  on  the  platform. 

10.  Where,  in  an  action  for  death  of  a  passen- 
ger by  being  thrown  from  the  front  platform  of 
a  street  car,  plaintiff  alleged  negligenGe,  in 
that  the  car  was  run  at  a  high  and  dangeroiu 
rate  of  speed  through  a  curve,  and  that  defend- 
ant failed  to  provide  railings  or  gates  to  pre- 
vent passengers  from  falling  or  being  thromi 
from  the  cars.  It  was  not  error  to  refuse  to 
charge  that  the  company  was  not  bound  to  pro- 
vide gates,  and,  if  deceased  entered  the  car  on 
the  front  platform,  the  fact  that  there  was  no 
gate  closed  behind  him  woald  not  constitDte 
negl  licence,  and  to  charge  that  if  decesLsed  wa« 
permitted  to  ride  on  the  platform,  and  defend- 
ant negligently  failed  to  provide  any  gate,  rail- 
ing, or  other  protection,  and  thereby  the  car 
was  rendered  unsafe,  and  defendsmt  permitted 
the  car  to  become  overcrowded,  and  permitted 
deceased  to  be  crowded  by  other  passengers  on 
the  platform,  and  the  car  ran  into  a  carve  at  th<> 
place  of  the  accident  at  a  high  rate  of  speed, 
without  warning  to  deceased,  causing  him  to  be 
thrown  therefrom,  plaintiff  was  entitled  to  re- 
cover. 

11.  In  an  action  for  death  of  plaintiff's  hut- 
band,  it  appeared  that  deceased  had  been  in  tbf 
photograph  business  for  10  vears,  during  which 
time  his  accumulations  consisted  of  «  small 
building  on  leased  land,  used  as  a  photograph 
gallery,  in  which  plaintiff  and  deceased  livfd. 
together  with  a  photographer's  equipment  and 
supplies.  Plaintiff  and  her  husband  had  no 
children,  and  plaintiff  had  been  with  her  hnf- 
band  in  the  business,  which  earned  a  net  an- 
nual income  of  $2,000.  Plaintiff  continued  tb>- 
business  after  her  husband's  death,  but  her 
earnings  therefrom  were  not  shown.  BeU,  th.!' 
a  verdict  of  $20,000  for  the  death  of  her  hnsi- 
hand  was  excessive,  and  should  be  reduced  to 
$10,000. 

^  g.  Se«  Carriers,  voL  t,  Cent.  Dig.  |  UX 
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Appeal  from  Supericnr  Coort,  King  County; 
Arfbur  £.  Grlffln.  Judge. 

Actton  by  Alexia  Halveraon  against  the 
Seattle  Electric  Company.  From  a  Judgment 
la  favor  of  plalntUT,  defendant  appeals.  Be- 
versed  on  condition. 

Struve,  Hughes  &  McMlcken,  for  appel- 
lant. Walter  8.  Fulton,  Vince  H.  Faben,  and 
T.  D.  Page,  for  respondent. 

MOUNT,  J.  Plaintiff  brought  this  action 
against  defendant  to  recover  damages  for 
the  death  of  her  husband,  N.  P.  Halverson. 
She  avers  In  her  complaint  that  on  the  26th 
day  of  December,  lfl02,  the  said  N,  P.  Hal- 
versou  became  a  passenger  on  one  of  de- 
fendant's cars  running  from  the  city  of  Seat* 
tie  to  Ballard,  that  the  defendant  failed  and 
neglected  to  provide  a  gate  or  railing  around 
the  platform  of  said  car,  and  tliat  defendant 
negligently  permitted  the  said  car  to  become 
overcrowded  with  passengers,  so  that  the 
said  N.  F.  Halverson  was  prevented  from 
obtaining  a  seat,  and  was  compelled  to  stand 
on  the  platform  of  said  car.  She  makes  the 
following  allegation  of  negllg^ce:  "That  at 
Stewart  street  and  Western  avenue,  in  the 
city  of  Seattle,  on  the  line  of  defendant's  road 
leading  to  Ballard,  there  is  a  sharp  curve 
and  turn;  that  wlien  said  car  reached  said 
point;  to  wit,  at  about  5:15  p.  m.  on  said  day, 
the  motorman  in  charge  of  and  propelling 
the  same  negligently  and  carelessly  failed 
and  neglected  to  slacken  the  speed  of  said 
car,  and  negligently  and  carelessly  turned  on 
a  heavy  current  of  electricity,  without  warn- 
ing or  notice  to  the  eoid  N.  P.  Halverson,  and 
while  the  said  N.  F,  Halverson  was  In  all 
things  exercising  due  care,  thus  negligently 
and  carelessly  causing  said  car  to  start  for- 
ward violently,  and  to  run  around  said  bend 
and  CTurve  rapidly  and  with  a  lurch  and  Jerk, 
thereby  throwing  said  N.  P.  Halverson  from 
said  car  to  the  ground,  and  inflicting  upon 
the  said  N.  P.  Halverson  mortal  wounds, 
from  which  said  mortal  wounds  the  said  N. 
P.  Halverson  languished,  and  languishing 
died.  In  the  city  of  Seattle,  Washington,  on 
the  27tb  day  of  December,  1902."  She  fur- 
ther avers  that  the  deceased  was  a  photog- 
rapher, having  an  established  business  In  the 
town  of  Ballard,  and  was  able  to  earn,  and 
was  earning,  in  the  prosecution  of  bis  busi- 
ness, the  sum  of  $2,000  per  year.  Defend- 
ant, by  its  answer,  put  In  Issue  the  allega- 
tions of  negligence,  and  those  in  relation  to 
the  earning  capacity  of  the  said  deceased  and 
the  damages  suffered  by  plaintiff,  and  plead- 
ed the  following  affirmative  defense,  to  wit: 
"That  on  the  2Gth  day  of  December,  1902,  the 
said  N.  P.  Halverson  boarded  one  of  defend- 
ant's cars  on  Western  avenue  at  or  near  its 
Intersection  with  Pike  street,  which  said  car 
was  bound  to  the  town  of  Ballard;  that  said 
N.  P.  Halverson  entered  said  car  In  the  front 
vestibule  thereof,  and  remained  standing  near 
the  step  of  said  car;  that  he  failed  and  re- 


fused to  occupy  a  seat  vacant  In  said  vesti- 
bule, but  carelessly  and  negligently  stood 
near  the  step  of  said  car,  smoking  a  dgar, 
and  without  holding  to  any  of  the  bars  or 
rods  placed  there  for  that  purx)ose,  and,  while 
said  car  was  proceeding  along  one  of  the 
curves  in  the  track,  rendered  necessary  by 
the  Irregularity  of  the  street,  said  N.  P.  Hal- 
verson fell  from  said  car  to  the  street,  and 
received  injuries  from  which  he  subsequently 
died;  and  this  defendant  avers  that  the  In- 
juries and  damage,  if  any,  sustained  by  the 
plaintiff,  were  caused  and  contributed  to  by 
the  aforesaid  negligent  acts  of  the  said  N. 
P,  Halverson."  The  foregoing  affirmative 
defense  was  put  in  issue  by  the  reply.  The 
undisputed  facts  developed  on  the  trial  of 
the  cause  are  as  follows:  The  plaintUfB  hus- 
band, N.  P.  Halverson,  had  for  about  three 
years  been  engaged  with  his  wife  in  conduct- 
ing a  photograph  gallery  in  the  town  of  Bal- 
lard. Defendant  owned  and  operated  a  street 
railway  line  between  the  city  of  Seattle  and 
Ballard,  which  line,  as  it  leaves  the  city, 
runs  along  Western  avenue;  starting  at  the 
foot  of  Columbia  street,  and  extending  north- 
erly toward  Ballard.  After  reaching  Pike 
street  there  is  a  grade  of  about  6  per  cent  to 
Stewart  street;  the  hill  terminating  at  Vir- 
ginia street,  about  one  block  further  on. 
About  5:15  o'clock  p.  m.  on  the  26th  day  of 
December,  1902,  the  said  N.  P.  Halverson 
offered  himself  as  a  passenger  on  one  of  de- 
fendant's cars  at  the  intersection  of  Pike 
street  with  Western  avenue.  At  this  time 
the  seats  within  the  body  of  the  car  were 
filled,  and  persons  were  standing  In  the  car, 
although  there  was  standing  room  therein  for 
more.  Said  Halverson  was  smoking,  and 
boarded  the  front  platform  or  vestibule  of 
the  car.  There  Is  no  evidence  Showing  the 
motive  of  said  Halverson  in  entering  the  ves- 
tibule, except  as  above  stated.  The  car  was 
about  42  feet  long,  and  had  a  vestibule  at 
each  end.  These  vestibules  were  exactly 
alike.  They  were  entirely  cut  off  from  the 
body  of  the  car  by  a  partition  running  from 
side  to  side.  Immediately  in  front  of  this 
partition  was  a  seat  running  crosswise  the 
entire  width  of  the  car,  and  facing  the  front. 
This  seat  was  7  feet  9  inches  long,  and  ca- 
pable of  holding  five  or  six  persons.  Within 
the  vestibule  and  in  the  extreme  front  of  the 
car  were  the  motor  box  and  brake,  between 
which  stood  the  motorman.  The  vestibule 
was  entered  at  the  opening  on  either  side 
thereof.  Halverson  entered  the  front  vesti- 
bule at  the  entrance  or  opening  on  the  east 
side,  the  car  facing  north.  At  the  time  he 
entered,  four  persons  were  sitting  on  the  seat 
In  the  vestibule — two  women  and  two  men; 
the  women  being  on  the  end  where  Halver- 
son entered.  Two  or  three  men  were  also 
standing  in  the  vestibule.  Halverson  stood 
at  the  entrance  where  he  boarded  the  car, 
with  his  back  to  the  street,  and  facing  the 
vestibule.  He  remained  In  that  position  un- 
til he  fell  from  the  car.    He  bad  a  package 


Digitized  by  VJ\^V7V  iC 


1060 


T7  PACIFIC  REPORTER. 


(Wash. 


in  one  arm,  and  'n'as  smoking  a  cigar.  From 
Pike  street  to  Stewart  street  tKe  "distance  is 
a  little  more  than  a  block.  At  the  Intersec- 
tion of  Stewart  street,  Western  avenue,  along 
which  the  car  was  running,  changes  its  di- 
rection northerly,  and  at  this  point  the  tracks 
of  defendant's  line  curve  to  conform  to  the  di- 
rection of  the  avenue.  This  requires  a  double 
or  compound  curve,  both  being  curves  of 
large  radius.  After  leaving  Pike  street,  the 
car  proceeded  up  the  hill  to  Stewart  street, 
and  while  passing  through  the  curves  the 
said  Halverson,  at  the  further  curve,  fell 
from  the  car  to  the  street,  striking  his  head 
and  receiving  injuries  from  which  he  died 
the  following  day.  The  photograph  business 
conducted  by  plaintiff  and  her  husband  yield- 
ed an  income  of  about  ?2,000  a  year.  Hal- 
verson bad  been  in  the  photograph  business 
for  about  ten  years,  in  Chicago,  Seattle,  and 
Ballard,  which  covered  the  period  of  his 
married  life;  and  the  accumulations  of  those 
years  consisted  of  a  small  building  on  leased 
land,  used  as  a  photograph  gallery  (In  which 
they  also  lived),  together  with  the  photog- 
rapher's equipment  and  supplies.  Plaintiff 
and  her  husband  had  no  children.  At  the 
close  of  all  the  testimony  the  defendant  chal- 
lenged the  sufHclency  of  the  evidence  to  en- 
title the  plaintiff  to  recover.  This  challenge 
was  denied,  and  exception  taken.  The  case 
was  then  submitted  to  a  Jury,  which  return- 
ed a  verdict  in  favor  of  plaintiff  for  $20,000. 
A  motion  for  new  trial  was  denied,  and  Judg- 
ment entered  upon  the  verdict.  Defendant 
appeals. 

Appellant  first  insists  that  the  court  erred 
In  overruling  objection  to  questions  propound- 
ed by  respondent  to  the  witness  J.  R.  Dick- 
son, as  follows:  "Q.  At  what  rate  of  speed, 
in  your  opinion  and  judgment,  ought  a  car 
to  be  run  into  that  curve.  In  order  to  be  op- 
erated with  safety  to  passengers  on  it,  bas- 
ing your  answer  upon  your  experience  as  a 
motorman  upon  that  road?"  "Q.  You  may 
state  whether,  In  your  Judgment  and  opinion, 
based  upon  your  experience  as  a  motorman 
upon  that  road,  a  car,  with  safety  to  passen- 
gers, can  be  run  into  that  curve  at  a  rate  of 
speed  at  from  six  to  eight  miles  per  hour." 
These  questions  were  objected  to  upon  the 
ground  that  the  witness  had  not  shown  him- 
self competent  to  testify.  The  witness  had 
testified  that  he  was  familiar  with  the  road 
throughout  its  entire  length,  and  knew  the 
curve;  that  he  had  been  a  motorman  over 
this  same  Hue  for  six  or  seven  months;  that 
he  was  familiar  with  the  speed  of  cars;  and 
that,  in  his  Judgment,  the  car  was  running 
through  the  curves  at  the  time  of  the  acci- 
dent at  between  seven  and  eight  miles  per 
liour.  We  think  this  evidence  qualified  the 
witness  to  answer  the  questions.  There 
seems  to  be  no  well-defined  rule  by  which  to 
measure  the  qualifications  of  an  expert  wit- 
ness, and  it  rests  largely  in  the  discretion  of 
the  trial  court  to  determine  them.     12  Am. 


&  Eng.  Enc.  of  Law  (2d  Ed.)  p.  42T;  Traver 
V.  Spokane  Street  Railway  Co.,  25  Wash. 
225,  C5  Pac.  284.  Appellant  argues  other 
grounds  for  the  exclusion  of  the^e  questions, 
but  they  were  not  raised  by  the  objection 
made  at  the  time,  and  for  that  reason  we 
shall  not  consider  them.  Gustin  v,  Jose,  11 
Wash.  348,  39  Pac.  68T. 

Appellant  next  contends  that  the  court  err- 
ed in  permitting  Mrs.  Halverson  to  testify 
over  defendant's  objection  in  respect  to  the 
income  from  their  business,  without  pro- 
duciug  the  books.  After  Mrs.  Halverson  bad 
testified  that  she  was  associated  with  her 
husband,  had  helped  him  in  the  business, 
and  was  familiar  with  the  amount  of  busi- 
ness he  was  doing,  and  knew  what  he  was 
earning  prior  to  his  death,  she  stated  the 
amouut  at  "about  f2,000  per  year."  She 
thereupon  testified  as  follows:  "Q.  What 
did  you  base  your  estimates  upon?  A.  On 
the  books.  Q.  And  the  amount  of  business 
that  you  took  In?  A.  Yes,  sir.  Q.  And  the 
receipts  that  you  derived  from  it — revenue? 
A.  I  kept  the  books."  Upon  cross-examina- 
tion she  testified  as  follows:  "Q.  Well,  do 
you  know  what  your  total  income  was?  I 
suppose  your  books  would  show  It,  would 
they  not?  A.  My  txtoks  will  show.  They 
will  show  It  Just  to  a  penny.  Q.  That  is 
what  I  thought  would  probably  be  the  case. 
But  you  don't  know  yourself  just  how  much 
you  did  take  in — how  much  was  the  gross 
receipts  of  your  business?  A.  No,  sir." 
While  the  witness  stated  that  she  based  her 
estimate  upon  the  books,  yet  it  Is  clear  from 
her  whole  testimony  that  she  meant  she 
could  not  state  the  exact  amoimt  of  earnings 
of  the  business,  but  that  the  books  would 
show  exactly.  It  Is  further  clear  that  she 
based  her  estimate  upon  her  knowledge  of 
the  business  derived  from  her  association 
therewith,  and  from  the  fact  that  she  kept 
the  books.  The  books,  of  course,  are  the 
best  evidence  of  their  contents,  but  the  con- 
tents of  the  books  kept  by  the  witness  are 
not  necessarily  the  best  evidence  of  the  In- 
come of  the  business.  The  witness  might  be 
heard  to  say  that  she  had  not  entered  every 
item  of  income  thereon,  or  that  entries  were 
incorrect  in  certain  particulars.  In  other 
words,  the  books,  being  private  memoranda, 
are  secondary  evidence;  and  for  that  reason 
tile  bookkeeper,  or  any  other  person  with 
knowledge  of  the  Income  of  the  business,  could 
be  heard  to  state  the  facts  indeitendent  of  the 
books.  Cowdery  v.  McChesney  (Cal.)  57  Pac. 
221;  Elderkin  v.  Peterson,  8  Wash.  674.  30 
Pac.  1089.  It  was  therefore  not  error  for  the 
court  to  refuse  to  strike  the  evidence  of  the 
witness.  Apiiellant  also  contends  that  the 
evidence  In  regard  to  the  earnings  of  the  de- 
ceased pi'lor  to  his  death  was  incompetent. 
But  under  the  rule  in  Walker  v.  McNeill.  17 
AVash.  .")82.  50  Pac.  518,  and  Turner  v.  Great 
Northern  Ry.  Co.,  15  Wash.  213,  46  Pac.  243. 
55  Am.   St.  Rep.  883,  this  evidence  which 
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tended  to  show  bis  earuing  capacity  and  in- 
come immediately  prior  to  liis  death,  was 
competent. 

Appellant  next  contends  that  the  court 
erred  in  refusing  to  permit  certain  witnesses 
to  testify  to  the  results  of  experiments  made 
by  them  in  running  the  same  car  upon  which 
the  accident  occurred,  through  the  same 
curve.  The  witnesses  showed  that  these  ex- 
periments were  made  under  difCereut  condi- 
tions from  those  existing  at  the  time  of  the 
accident.  Tbey  were  made  at  a  different 
time  of  day,  when  the  electric  current  would 
bave  less  load,  and  therefore  more  power. 
The  experiments  were  also  made  with  no 
load  upon  the  car,  and  upon  a  dry  rail,  while 
the  car  at  the  time  of  the  accident  was  heav- 
ily loaded  with  passengers,  and  the  rails  were 
wet.  It  is  argued  by  appellant  that  the  con- 
ditions existing  when  the  experiments  were 
made  were  more  favorable  to  the  respond- 
ent than  the  conditions  existing  at  the  time 
of  the  accident,  and  that  the  court  there- 
fore shotild  have  permitted  the  results  to  be 
shown,  notwithstanding  the  dissimilar  condi- 
tions. The  general  rule  as  laid  down  by  Mr. 
Freeman  in  his  note  on  page  375  to  Chicago, 
etc.,  K.  Co.  V.  Champion,  reported  in  53  Am. 
St.  Rep.,  at  page  357,  is  as  follows:  "There 
has  been,  until  within  recent  years,  some  hes- 
itation in  receiving  evidence  of  experiments 
or  demonstrations;  but  the  rule  is  now  es- 
tablished that  evidence  of  the  results  of  tests 
or  experiments  is  admissible,  if  based  upon 
conditions  similar  to  those  existing  In  the 
case  on  trial.  In  ail  cases  of  this  sort,  very 
much  must  necessarily  be  left  to  the  discre- 
tion of  the  trial  court,  but  the  exercise  of 
Its  discretion  will  not  be  interfered  with 
where  it  has  not  been  abused.  From  the 
liability  to  misconception  and  error,  there 
can  be  no  doubt  that  it  is  essential  that  the 
experiments  or  demonstrations  should  be 
made  under  similar  conditions  and  like  cir- 
cumstances. When  this  is  shown  as  a  foun- 
dation for  the  introduction  of  experiments  as 
evidence,  they  ought  to  be  admitted,  and  the 
court's  exercise  of  discretion  in  admitting 
them  ought  not  to  be  interfered  with."  We 
have  no  doubt  that  this  is  the  correct  rule. 
The  fact  that  the  conditions  are  more  favor- 
able to  the  test,  or  less  favorable,  ought  not 
to  change  the  rule  that  the  experiments 
must  be  made  under  similar  conditions  and 
like  circumstances.  The  similarity  of  the 
circumstances  and  conditions  must  be  left  to 
the  sound  discretion  of  the  trial  court,  and 
determined  by  him  subject  to  review  only 
for  abuse.  Where  the  conditions  and  cir- 
cumstances are  so  ditTerent  or  dissimilar  as 
to  probably  bring  about  different  results,  as 
tbey  evidently  were  in  this  case,  it  is  not  an 
abuse  of  discretion  to  exclude  the  results  of 
the  experiments. 

In  passing  upon  the  question  of  the  ad- 
missibility of  the  evidence  above  referred  to, 
the  court  said  to  counsel:  "I  think  that  it 
already  appears  from  the  evidence  that  the 


amount  of  power  upon  these  cars  during  the 
time  of  climbing  the  bill  depends  upon  the 
number  of  cars  that  are  climbing  other  hills, 
and  the  number  on  the  road.  It  seems  to 
me  that  any  tests  that  might  be  made  would 
on  that  account  be  dissimilar  from  the  con- 
ditions that  prevailed  at  the  time,  and  I  do 
not  think  it  is  within  the  knowledge  of  any 
person  to  know  where  they  were  located — 
whether  upon  grades  or  off  grades — so  that 
any  test  at  any  other  time  would  be  of  very 
little  value,  if  any,  in  determining  the  oper- 
ation of  cars  at  one  time  or  another."  Ap- 
pellant now  insists  that  this  was  a  comment 
upon  the  evidence.  Tbe  evidence  of  tests 
was  excluded,  and  the  statement  of  the 
court  was  made  as  his  reason  for  excluding 
it.  If  the  evidence  had  been  admitted,  and 
the  court  had  then  made  the  statement,  it 
would,  no  doubt,  bave  been  a  comment  upon 
tbe  weight  of  the  evidence;  but,  where  the 
evidence  was  excluded,  the  remarks  of  the 
court  were  harmless.  Furthermore,  no  ex- 
ception was  taken  upon  the  ground  that  the 
remarks  of  the  court  were  a  comment  upon 
the  evidence,  and  for  that  reason  the  point 
cannot  be  now  made  here  for  tbe  first  time. 
8  Ene.  PI.  &  Pr.  p.  272. 

Appellant  also  insists  that  tbe  court  erred 
In  giving  Instructions  Noa.  6  and  8.  No.  6  is 
as  follows:  "You  are  instructed  that  it  Is 
the  duty  and  obligation  of  common  carriers 
for  hire  to  furnish  passengers  with  seats  for 
their  accommodation,  and.  If  you  believe 
from  the  evidence  in  this  case  that  the  de- 
fendant received  the  said  N.  P.  Halverson  as 
a  passenger,  tbe  said  N.  P.  Halverson  there- 
by became  entitled  to  a  seat;  and,  if  he  was 
prevented  from  obtaining  a  seat  by  reason  of 
the  car  being  overcrowded,  you  are  instruct- 
ed that  it  was  not  negligence  for  said  N.  P. 
Halverson  to  stand  or  be  upon  the  platform 
of  said  car,  providing  you  I>elieve  that  in 
standing  upon  said  platform  the  said  N.  P. 
Halverson  was  exercising  ordinary  care  and 
prudence,  and  would  bave  been  safe  from 
injury  if  said  car  bad  been  run  in  a  careful 
manner."  The  substance  of  the  alMve  in- 
struction is  repeated  in  instruction  No.  8. 
It  Is  first  argued  that  there  is  no  obligation 
to  furnish  passengers  with  seats  upon  ordi- 
nary street  cars,  and  that  the  same  rule  does 
not  apply  to  street  cars  as  applies  to  steam 
railways;  and,  second,  that  the  Instruction 
assumes  that  there  is  evidence  from  which 
the  Jury  might  find  that,  owing  to  the  crowd- 
ed condition  of  the  car,  the  deceased  was 
compelled  to  stand  upon  the  platform.  We 
cannot  agree  with  either  of  these  conten- 
tions of  appellant.  The  obligation  of  street 
car  companies  to  furnish  seats  for  their  pas- 
sengers rests  upon  the  same  principle  as  that 
of  steam  railways,  viz.,  the  accommodation 
and  safety  of  their  passengers.  No  doubt, 
swiftly  moving  steam  railway  trains  are 
more  dangerous  to  standing  passengers  than 
electric  or  other  motor  cars,  running  less 
swiftly,  and  for  that  reason  greater  care  la 
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necessary  upon  steam  railway  trains.  But 
the  principle  is  tbe  same  in  both  cases.  Both 
must  care  for  the  safety  of  their  passengers. 
It  would  not  be  negligence  per  se  for  a  street 
car  company  to  fall  to  furnish  a  seat  to  each 
of  Its  passengers;  but,  where  seats  are  not 
furnished,  and  passengers  are  permitted  or 
required  to  stand  upon  cars,  greater  care  is 
required  in  the  operation  of  its  cars  than 
where  all  are  provided  with  seats.  Nor  is  It 
negligence  per  se  for  a  passenger  to  ride  or 
stand  upon  the  platform  of  a  car.  Graham 
V.  McNeill,  20  Wash.  466,  55  Pac.  631,  43  L. 
R.  A.  300,  72  Am.  St.  Rep.  121;  Railway  Co. 
V.  Boudrou  (Pa.)  37  Am.  Rep.  707;  Cattano 
V,  Metropolitan  St.  Ry.  Co.  (N.  Y.)  60  N.  E. 
563.  We  do  not  think  the  Instructions  are 
subject  to  the  criticism  that  they  assume  that 
there  was  evidence  from  which  the  Jury 
might  find  that  the  deceased  was  compelled 
to  stand  upon  the  car  or  the  platform.  But 
if  they  may  be  said  to  assume  such  fact,  the 
assumption  was  correct,  because  it  appears 
that  there  was  but  little  standing  room  in- 
side the  car,  and  that  the  seat  in  front, 
which  was  seven  feet  nine  Inches  long,  was 
occupied  by  four  persons,  and  two  or  three 
other  passengers  were  standing  on  the  plat- 
form; and,  when  deceased  boarded  tbe  car, 
two  women  were  on  the  end  of  the  seat  next 
to  where  the  deceased  was,  and  be  made  a 
remark.  In  substance,  that  he  "did  not  want 
to  climb  over  ladles." 

Appellant  next  contends  that  the  court  err- 
ed In  giving  the  following  instruction:  "You 
are  Instructed  that  if  yon  believe  from  a 
preponderance  of  the  evidence  that  the  de- 
ceased, N.  P.  Halverson,  was  permitted  to 
ride  by  tbe  defendant  upon  the  platform  of 
defendant's  car;  that  tbe  defendant  care- 
lessly and  negligently  failed  and  neglected  to 
provide  and  have  on  said  car  a  gate,  railing, 
or  other  protection  around  the  platform 
thereof,  and  that  thereby  said  car  was  ren- 
dered an  unsafe  and  dangerous  conveyance, 
in  that  passengers  on  said  platform  were, 
unprotected  and  liable  to  be  thrown  there- 
from; and  you  further  believe  that  defend- 
ant permitted  said  car  to  become  overcrowd- 
ed with  passengers,  and  failed  to  provide  said 
Halverson  with  a  seat  on  said  car,  but  per- 
mitted him  to  be  crowded  and  Jostled  by 
other  passengers  likewise  upon  said  plat- 
form; and  if  you  further  believe  that  said 
car  ran  into  said  curve  at  a  high  rate  of 
speed,  without  warning  or  notice  to  said  Hal- 
verson; that  thereby  said  car  was  caused 
to  lurch  and  Jerk  as  It  went  around  said 
curve,  causing  said  Halverson  to  be  thrown 
therefrom,  and  to  receive  injuries  of  which 
he  died — then  your  verdict  will  be  for  plain- 
tiff." etc.  And  In  refusing  to  give  the  fol- 
lowing instruction  requested  by  appellant: 
"You  are  further  instructed  that  there  being 
no  statute  or  law  of  this  state  requiring 
street  car  companies  to  provide  gates,  and 
have  them  closed,  on  the  front  platform  of 
its  cars,  the  fact,  if  you  siiould  so  find,  that 


at  the  place  where  the  said  N.  P.  Halverson 
entered  said  car  upon  the  front  platform 
there  was  no  gate  closed  beliind  him,  would 
not  constitute  negligence  upon  the  part  of 
the  defendant  company."  This  latter  in- 
struction is,  no  donbt,  correct,  when  applied 
to  a  case  where  such  is  the  only  or  principal 
negligence  complained  of.  But  in  this  case 
there  were  other  elements  of  negligence,  the 
principal  one  of  which  was  running  the  car 
at  a  high  rate  of  speed  into  a  curve  where 
passengers  were  permitted  to  stand  and  were 
standing,  and  had  no  means  of  knowing  the 
danger,  and  were  not  warned  to  protect  them- 
selves against  the  danger  of  being  thrown 
from  tbe  car.  It  may  not  be  negligence  of 
railway  companies  to  fall  to  provide  railings 
or  gates  to  prevent  passengers  from  falling 
or  being  thrown  from  the  cars,  where  they 
are  run  at  the  usual  rate  of  speed  upon 
straight  or  even  tracks,  where  no  such  pro- 
tections are  usually  required;  bat  when  an 
unusual  or  high  rate  of  speed  Is  maintained 
around  curves,  or  over  rough  and  uneven 
roads,  then  ordinary  diligence  requires  such 
safeguards,  even  if  they  are  not  required 
by  positive  statute.  For  this  reason,  we 
think  the  instruction  requested  would  have 
been  misleading,  as  applied  to  the  facts  in 
this  case,  and  we  also  think  the  instruction 
given  fairly  stated  the  law  applicable  to  the 
facts.  Instruction  No.  10  requested  by  appel- 
lant, In  reference  to  contributory  negligence, 
was  given  In  substance,  and  it  was  theref<»« 
not  error  to  refuse  the  one  requested. 

The  next  error,  complahied  of  Is  that  the 
court  erred  In  overruling  defendant's  chal- 
lenge to  the  sufBclency  of  the  evidence.  We 
have  gone  carefully  over  the  whole  of  the 
evidence,  and,  without  extending  tills  opinion 
by  a  discussion  thereof,  it  is  sufficient  to  say 
that  there  was  enough  in'  the  case  to  warrant 
the  Jury  in  finding  a  verdict  for  the  plaintiff. 

Appellant  contends  further  that  tbe  ver- 
dict of  the  Jury  Is  excessive.  In  this  we 
agree.  In  cases  of  this  kind  the  plaintiff  is 
entitled  only  to  actual  damages,  as  nearly  as 
the  same  can  be  measured  in  money.  It  is 
difficult,  of  course,  to  measure  in  money  the 
damages  which  the  respondent  sustained  by 
the  loss  of  her  husband.  She  lost  bis  society 
and  comfort,  and  the  means  of  support  which 
he  provided.  Society  and  comfort  are  large- 
ly sentimental  and  incapable  of  accurate  val- 
uation. There  were  no  children  left  for  the 
respondent  to  provide  for.  The  means  of 
support  which  the  deceased  provided  were 
not  large.  The  evidence  shows  that  the  only 
source  of  revenue  was  from  their  photograph 
business;  conducted  by  both  of  them,  the  net 
income  of  which  was  $2,000  per  year.  Re- 
spondent continues  the  business,  earning  suf- 
ficient for  her  needs,  but  with  what  actual 
returns  does  not  appear.  For  all  the  dam- 
ages which  respondent  has  suffered,  we  are 
satisfied  that  $10,000  is  ample  to  reward  her. 
and  that  $20,000  is  so  out  of  proportion  to  tbe 
actual  damages  as  to  show,  upon  its  face. 
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sr^udlce  of  the  Jury.  For  this  reason  tbe 
judgment  is  reversed  and  remanded,  unless 
within  30  days  from  the  date  of  the  filing  of 
this  opinion  the  respondent  remits  the  ex- 
cess of  ?10,000,  in  which  event  the  Judgment 
wl)l  stand  attirmed.  Appellant  to  recover 
costs  of  this  appeal. 

FULLERTON,  a  J,  and  DUNBAR  and 
ANDERS,  JJ.,  concur. 


NORTHWESTERN  LUMBER  CO.  ▼.  CITI 

OF  ABERDEEN. 

(Supreme  Court  of  Washington.     Sept  21, 

1001.) 

ICITNICIPAI.  COKPORATIONS  —  WARRANTS— PAT« 

KKNT— BPECIAI,    VONDS— DIVERSION— 

PLKADINO — DEMURRER. 

1.  Limitations  do  not  t>eein  to  run  against  an 
action  against  a  city  for  the  wrongful  diversion 
of  a  special  fund  designated  for  the  payment  of 
improvement  warrants  until  the  holder  of  the 
warrants  had  notice  or  knowledge  of  such 
wrongful  diversion  to  its  prejudice. 

2.  Where,  in  an  action  for  the  alleged  wrong- 
ful diversion  of  a  special  fund  designated  for 
the  payment  of  city  improvements,  which,  after 
issuance,  bad  been  marked,  "Not  paid  for  want 
of  funds,"  the  complaint  alleged  that  money 
sufficient  to  pay  the  warrants  had  been  paid  into 
the  fond,  and  had  been  paid  out  on  other  junior 
warrants  against  the  same  fond,  but  failed  to 
allege  that  there  was  sufficient  money  Ld  the 
fund  diverted  to  have  paid  and  satisfied  war- 
rants against  the  funds  issued  in  their  regular 
<Hrder,  and  prior  in  dates  and  numbers  to  those 
warrants  held  by  plaintiff,  it  was  demurrable. 

Appeal  from  Superior  Court,  Chehalis 
County;    Mason  Irwhi,  Judge. 

Action  by  the  Northwestern  Lumber  Com- 
pany against  the  city  of  Aberdeen.  From  a 
judgment  sustaining  a  demurrer  to  the  com- 
plaint, plaintiff  appeals.    Affirmed. 

Greene  &  Griffiths  and  Siduey  Moor  Heath, 
for  appellant.    B.  H.  Fox,  for  respondent. 

PER  CURIAM.  This  is  an  action  brought 
in  the  superior  court  of  Chehalis  county  by 
the  Northwestern  Lumber  Company,  plain- 
tiff, against  the  city  of  Aberdeen,  defendant, 
to  recover  on  certain  street  improvement 
warrants  described  In  the  complaint.  The 
defendant  city  demurred  to  such  complaint 
on  two  statutory  grounds:  "(1)  That  said 
ii  mended  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action;  (2)  that 
the  action  has  not  been  commenced  within 
the  time  limited  by  law."  This  demurrer 
was  sustained  by  order  of  the  lower  court. 
The  plaintiff  refused  to  further  plead,  elected 
to  stand  on  Its  said  complaint,  and  the  ac- 
tion was  thereupon  dismissed.  Plaintiff  ap- 
peals. 

The  transcript  shows  that  the  complaint 
was  filed  in  the  clerk's  office  of  the  court  be- 
low on  February  24,  1908.  Appellant  alleges 
therein  a  contract  to  Improve  certain  streets 
In  the  city  of  Aberdeen  In  the  year  1891, 
respondent's  agreement  without  neglect  or 


delay  to  collect  each  of  the  warrants  drawn 
on  the  special  funds  in  the  order  and  num- 
ber of  its  Issuance,  the  performance  of  the 
work,  and  the  issuance  of  appellant's  and 
other  warrants  upon  such  special  funds — 
some  of  them  In  April,  some  in  May,  and  oth- 
ers in  July,  1891;  that  such  warrants  were 
presented  for  payment  about  these  several 
dates,  and  indorsed  by  the  treasurer  of  the 
city  of  Aberdeen,  "^ot  paid  for  want  of 
funds;"  that  thereafter  the  respondent  city 
collected  large  sums  of  money  for  the  benefit 
of  these  special  funds.  It  is  further  alleged 
that  respondent  wrongfully  paid,  contrary  to 
the  city  ordinance  and  the  law  in  that  re- 
gard, numerous  other  warrants  subsequently 
issued  and  numbered  on  the  same  funds,  in- 
stead of  using  such  money  to  pay  appel- 
lant's warrants  then  due;  that  ever  since 
such  payments  there  has  been  and  is  no  mon- 
ey or  fund  except  the  city  general  fund  with 
which  to  pay  any  of  appellant's  warrants; 
that  all  sources  of  payment  from  the  proper- 
ty of  the  several  assessment  districts  in  said 
city  have  been  exhausted,  and  the  land  situ- 
ated therein  is  released  from  any  and  all  lia- 
bility on  account  of  such  special  assessments. 
Other  allegations  are  thus  stated  In  appel- 
lant's brief:  "In  the  complaint  three  causes 
of  action  are  set  forth,  each  relating  to  a 
different  fund,  and  the  number,  amount,  and 
date  of  wrongful  payment  of  the  subsequent 
warrants  are  respectively  mentioned,  and  the 
prayer  is  for  judgment  upon  each  cause  of 
action  for  a  sum  not  exceeding  the  amount 
diverted  by  defendant  for  the  payment  of 
such  subsequent  warrants.  •  •  •  More 
particularly,  the  irregular  payments  are  as 
follows:  In  the  first  cause  of  action,  plain- 
Uff's  warrant  dated  April  16,  1891,  is  No. 
524,  for  $75  and  interest.  Defendant  paid 
Nos.  527,  528,  on  November  7,  1891,  and  No. 
52G,  September  28,  1^1,  each  for  $75,  and 
No.  529  September  10,  1892,  and  No.  530 
June  1,  1892.  In  the  second  cause  of  action 
plaintiff's  warrant  dated  May  14,  1891,  Is  No. 
569,  for  $479  and  interest.  Defendant  paid 
warrant  No.  571  November  18,  1891,  for  $116, 
but  No.  570  was  paid  March  21,  189.5,  for 
$15.  In  third  cause  of  action,  plaintiff's 
fourteen  warrants,  ranging  from  $30  to  $108 
In  amounts,  were  dated  July  9,  1891,  and 
are  numbered  729,  730,  732,  734,  735,  741, 
742,  743,  747,  754,  755,  764,  767,  and  772. 
Defendant  paid  warrant  No.  731  July  Slst; 
and  Nos.  733,  736,  737,  ond  738,  in  December. 
1891.  But  730  was  paid  In  November;  74() 
and  744  In  September;  748  was  paid  Novem- 
ber 7th;  but  750,  November  3d;  and  751  and 
752  September  30th;  while  753  was  paid  Au- 
gust Slst;  ond  756,  757,  758,  759,  and  700 
were  paid  July  31st;  761  was  paid  Novem- 
ber 3d;  762  and  763.  November  7th;  while 
warrant  765  was  paid  September  .30th;  766, 
July  Slst:  770,  November  7th;  and  773,  Sep- 
tember 25th — all  In  1891,  and  In  amounts 
ranging  from  $25  to  $1(10  per  warrant."  It 
is  furtiier  alleged:    "That  thereafter  defeud- 
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aut  collected  a  large  amount  of  money  from 
the  owners  of  the  land  in  said  assessment 
district  abutting  upon  said  B  street,  Improved 
as  aforesaid,  to  wit,  more  than  the  sum  of 
three  hundred  and  seventy-eight  dollars,  and 
while  said  funds  collected  as  aforesaid  were 
In  the  city  treasury,  and  said  warrant  Xo. 
524,  held  and  owned  as  aforesaid  by  plain- 
tiff, was  due  and  payable  in  the  order  of  its 
issuance,  said  defendant,  instead  of  paying 
plaintiff's  said  warrant  in  the  order  of  its 
Issuance,  as  required  by  the  ordinances  of 
said  city  and  the  laws  of  the  state  of  Wash- 
ington, wrongfully  and  without  authority 
paid  out  of  said  moneys  other  warrants  is- 
sued against  the  same  fund,  and  numbered 
subsequently."  Then  follows  a  description 
of  warrants  subsequently  paid  as  above  noted 
with  regard  to  the  allegations  appearing  In 
the  first  cause  of  action.  The  second  and 
third  causes  of  action  respectively  contain, 
in  substance,  similar  allegations,  except  as 
to  the  dates,  the  amounts  collected  and  i)ald, 
the  description  of  the  warrants,  and  the  spe- 
cial funds  on  which  they  were  drawn.  The 
appellant  alleged  that  it  had  no  knowledge 
nor  Information  of  the  collection  and  pay- 
ment of  this  money  out  of  Its  regular  order 
until  November  25,  1002. 

Considering  the  above  grounds  of  demurrer 
in  the  inverse  order  as  designated  In  the 
statute,  and  also  as  presented  by  the  de- 
murrer filed  by  respondent,  we  are  of  the 
opinion  that,  under  the  allegations  with  ref- 
erence to  the  time  when  appellant  first  dis- 
covered or  had  knowledge  of  the  alleged 
grievances  of  which  he  complains,  this  ac- 
tion was  not  barred  at  the  time  of  its  com- 
mencement by  virtue  of  the  three-year  stat- 
ute of  limitations,  under  the  ruling  of  this 
court  as  announced  In  the  case  of  New  York 
Security  ft  Trust  Co.  v.  Tacoraa,  .SO  Wash. 
mi,  71  Pac.  194.  This  court  held  in  that 
case  that  the  cause  of  action  did  not  accrue 
until  the  holder  of  the  warrant  drawn  against 
and  payable  out  of  a  8i)ecial  fund  designated 
by  the  appellant  city  had  notice  or  knowl- 
edge of  the  wrongful  diversion  of  such  fund 
to  Its  prejudice. 

2.  The  proposition  whether  there  are  al- 
leged In  the  complaint  suftlcient  facts  to  con- 
stitute a  cause  of  action  presents  the  vital 
question  In  the  case.  This  proposition  Is 
scarcely  alluded  to  In  the  arguments  of  re- 
spective counsel  In  their  briefs.  Their  ar- 
guments are  chiefly  dii-ected  towards  the  one 
question  reganling  the  bar  of  the  statute  of 
limitations  above  mentioned.  The  complaint 
alleges  a  wrongful  diversion  of  the  special 
street  improvement  fimdn  of  respondent,  and 
the  payment  without  authority  of  moneys  be- 
longing to  said  funds  on  warrants  which 
were  issued  against  the  same  and  subse- 
quently numbered.  But  It  fails  to  allege  that 
there  was  sufficient  money  belonging  to  any 
of  these  special  ftinds  diverted  therefrom  to 
have  paid  and  satisfied  the  other  warrants 
against  the  same  funds  issued  In  their  regu- 


lar order,  and  prior  in  dates  and  numiierB  to 
these  warrants  held  by  appellant,  or  that  ap- 
pellant at  the  times  of  the  alleged  diversion 
of  such  funds  was  rightfully  entitled  to  have 
such  money,  or  any  part  thereof,  applied  to- 
wards the  payment  and  liquidation  of  its 
warrants  described  in  the  complaint.  In 
other  words,  the  appellant  was  required  to  al- 
lege sufilclent  facts  to  show  that  it  was  preju- 
diced by  the  payment  of  those  subsequent 
warrants  out  of  their  regular  order,  and  that 
it  had  the  lawful  right  to  Insist  that  this 
money,  or  some  portion  thereof,  should  have 
been  applied  towards  the  payment  of  the 
warrants  in  question.  For  aught  that  ap- 
pears from  the  complaint,  this  money  was  In- 
sufflcieut  in  amount  to  have  paid  such  prior 
outstanding  paper  and  the  accrued  interest 
thereon.  If  such  were  the  case,  appellant 
has  no  Just  or  legal  cause  of  complaint  in 
the  present  controversy.  The  allegation  that 
the  city  wrongfully  and  without  authority 
paid  out  said  moneys  on  warrants  8ul)8«- 
qneutly  issued  and  numbered  against  the 
same  fund  Is  a  mere  conclusion  of  the  plead- 
er. It  does  not  alter  the  logical  deductions 
naturally  flowing  from  other  specific  and  con- 
trolling allegations  appearing  in  the  com- 
plaint. Phiillps,  Code  Pleading,  S  34(5.  In 
the  case  of  Xew  York  Security  &  Trust  Com- 
pany v.  Tacoma,  supra,  the  only  question  con- 
sideretl  by  this  court  was  that  regarding  the 
statute  of  limitations.  On  examination  of 
the  record  therein,  we  find  that  it  fully  ap- 
peared that  there  had  been  sufficient  money 
paid  Into  the  special  fund  to  satisfy  all  war- 
rants Issued  prior  to  the  one  held  by  respond- 
ent company,  in  the  regular  order  in  which 
they  were  issued  against  the  same  fund;  that 
the  money  collected  and  paid  by  the  city  of 
Tacoma  on  the  warrants  issued  subsequently 
to  the  one  owned  by  such  respondent  was 
properly  and  legally  applicable  to  the  pay- 
ment of  its  warrant.  In  this  case  this  fact 
does  not  appear. 

The  Judgment  of  the  lower  court  is  clearly 
right,  and  must  therefore  be  afllrmed. 


FR.VZIER  V.  WILSON  et  al. 

(Supreme  Court  of  Washington.     Sept.  21, 

liKM.) 

OYSTER    LAND  —  PURCHASE   FROM    STATE  —  FOR- 
FEITURE—ACTS   OF   LAND   COUMISSION- 
ER.S— EFFECT. 

1.  Where  a  contract  by  the  state  for  the  sale 
of  oyster  land  provided  that,  if  the  paymentt 
of  principal  and  interest  were  not  made  as  pro- 
vided, the  contract  should  be  forfeited,  and 
plaintiff  was  in  default  in  payment  of  such 
principal  and  interest  tor  a  year  and  nine 
months  before  the  contract  was  forfeited,  it 
waa  subject  to  summary  cancellation  after  no- 
tice by  the  State  Land  Commissioner,  without 
action  brought  by  the  state  for  such  purpose. 

2.  Where  plaintiff,  a  purchaser  of  oyster  land 
from  the  state,  had  been  in  default  in  her  pay- 
ments thereon  for  more  than  six  months  when 
notice  of  forfeiture  was  iKiven,  and  thereafter 
there  was  a  contest  pending  between  plaintiff 
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and  a  subseqtieiit  applicant  for  the  land,  in 
which  plaintiff  claimed  under  a  subsequent  ap- 
plication, a  decision  by  the  State  Board  of 
Land  Commissioners  in  favor  of  the  contestant, 
and  stamping  the  word  "Canceled"  on  plaintiff's 
contract  on  file  in  the  Land  Office,  constituted  a 
sulBcient  forfeiture  of  plaintiff's  rights,  without 
a  formal  declaration  by  the  board  that  the  eon- 
tract  was  canceled,  since,  if  plaintiff  bad  any 
rights  under  her  original  application,  they 
should  have  been  set  up  in  socb  contest. 

Appeal  from  Superior  Court,  Thurston 
County;   O.  V.  Linn,  Judge. 

Action  by  CatUerine  A.  Frazier  against  J. 
J.  Wilson  and  others.  From  a  judgment  In 
favor  of  defendants,  plaintiff  appeals.  Af- 
firmed. 

J.  W.  Itnblnson,  for  appellant  Troy  & 
Falknor,  for  respondents. 

PER  CURIAM.  This  action  was  brought 
for  the  purpose  of  having  a  deed  held  by  Wil- 
son, one  of  the  respondents,  to  certain  oyster 
land,  declared  to  be  In  trust  for  the  benefit 
of  appellant,  Mrs.  Frazier.  The  complaint 
alleges  collusion  and  fraud  on  the  part  of  said 
Wilson  and  the  officers  and  clerks  in  the 
office  of  Robert  Bridges,  former  State  Land 
Commissioner,  to  defraud  this  plaintiff  out 
of  the  land  and  give  It  to  Wilson;  that  the 
said  officers  had  an  Interest  in  Wilson's  ap- 
plication; that  the  original  contract  of  Mrs. 
Frazier  had  never  been  lesnlly  canceled,  nnd 
was  still  In  full  force  and  effect.  Kach  of 
the  defendants  demurred  to  the  complaint, 
which  demurrers  were  sustained.  The  plain- 
tiff elected  to  stand  upon  her  complaint  as 
to  the  Liand  Commissioner,  and  In  due  time 
filed  an  amended  complaint  as  to  defendants 
Wilson  and  wife.  The  defendants  Wilson 
answered,  denying  the  material  allegations 
of  the  complaint,  and  setting  up  various  af- 
firmative defenses  which  we  deem  it  unnec- 
essary to  discuss.  The  case  went  to  trial, 
and  the  evidence  disclosed  that  on  the  13th 
of  February,  1896,  the  state  of  Washington, 
through  the  office  of  the  Commissioner  of 
Public  Lands,  issued  to  appellant  a  contract 
for  the  sale  of  certain  oyster  or  tide  lands  in 
Thurston  county,  containing  about  12  acres. 
In  consideration  of  the  payment  of  the  fol- 
lowing sums:  $3.05  on  the  day  of  the  ex- 
ecution of  the  contract,  the  receipt  whereof 
was  duly  acknowledged;  $3.95  principal  and 
7  cents  interest  on  March  1,  1896;  $3.95  prin- 
cipal and  04  cents  Interest  on  March  1,  1807; 
$3.95  principal  and  32  cents  Interest  on  March 
1,  1898.  It  was  further  provided  In  said  con- 
tract as  follows:  "And  the  said  second  party 
covenants  and  agrees  to  pay  said  principal 
sum  and  interest  as  above  specified  at  the 
rate  of  eight  per  cent,  per  annum  In  gold 
coin  of  the  United  States  at  the  office  of  the 
State  Treasurer  at  the  capital  of  said  state, 
and  that  she  will  pay  all  taxes  and  assess- 
ments of  every  kind  that  may  be  levied  or 
assessed  on  said  land  and  premises,  and 
that  if  said  second  party  shall  fail  to  pay 
any  of  the  sums  above  specified,  either  of 


principal,  Interest,  taxes  or  assessments, 
when  the  same  shall  become  due  and  for 
six  months  thereafter,  she  will,  on  demand 
of  the  Board  of  State  Land  Commissioners 
or  other  authorized  officer  of  the  state,  quiet- 
ly and  peaceably  surrender  the  possession  of 
the  above  described  land  and  premises  and 
every  part  thereof;  and  upon  failure  to  pay 
as  above  specified,  all  rights  of  said  purchas- 
er under  this  contract  may,  at  the  election 
of  said  Board  of  State  Laud  Commissioners 
acting  for  the  state  of  Washington,  ond  with- 
out notice  to  said  pm-chaser,  be  declared  for- 
feited and  when  so  declared  forfeited,  and 
thereupon  the  state  shall  be  released  from 
all  obligation  to  convey  said  land;  and  all 
payments  theretofore  made  on  this  contract, 
and  any  and  all  improvements  made  on  said 
land,  or  any  part  thereof,  shall  thereupon 
be  forfeited  to  and  belong  to  said  state  of 
Washington."  It  is  admitted  In  appellant's 
brief  that  none  of  the  deferred  payments 
were  made.  On  September  1,  1897,  the  Land 
Department  sent  a  notice  to  Mrs.  Frazier,  no- 
tifying her  of  her  delinquency.  No  response 
was  received  by  the  Land  Department,  and 
on  November  17,  1897,  the  contract  was 
marked  "Canceled"  with  a  rubber  stamp,  but 
the  minutes  of  the  board  of  State  Land  Com- 
missioners fail  to  disclose  an  order  canceling 
said  contract.  On  or  about  the  1st  of  De- 
cember, 1808,  Mrs.  Frazier  tendered  to  the 
State  Land  Commissioner  the  amount  due 
under  her  contract  and  demanded  a  deed, 
whereupon  the  officer  in  charge  Informed  her 
that  he  could  not  receive  her  money,  for  the 
reason  that  her  contract  had  been  canceled; 
that  she  could  make  a  new  application;  and 
that  there  was  no  other  application  on  file — 
and  gave  her  blanks  to  fill  out.  She  took 
the  blanks  home,  and  claims  to  have  return- 
ed a  couple  of  days  thereafter  and  filed  them. 
These  files  appear  to  have  disappeared  com- 
pletely. However,  the  number  given  would 
indicate  the  filing  to  have  been  In  February, 
1809.  On  December  31,  1898,  James  J.  Wil- 
son made  application  to  purchase  the  tide  or 
oyster  lands  covered  by  Mrs.  Frazler's  con- 
tract, together  with  other  lands.  On  Febru- 
ary 19,  1900,  appellant  made  a  reapplication 
to  purchase,  solely  for  the  purpose  of  contest- 
ing Wilson's  claim.  The  application  of  Wil- 
son, covering  about  32  acres,  was  referred 
to  the  Board  of  Oyster  Land  Commissioners, 
with  a  request  to  answer  the  following  ques- 
tions: "(1)  Is  the  land,  or  any  portion  there- 
of, a  natural  oyster  bed?  (2)  If  the  land,  or 
any  part  of  It,  Is  a  natural  oyster  bed.  Is  It 
necessarj',  In  order  to  secure  adequate  prote<'- 
tion  to  it,  to  retain  it,  or  any  part  of  It,  in 
the  public  domain?  (3)  Whether  the  land,  or 
any  portion  thereof,  having  been  a  natural 
oyster  bed  within  ten  years  past,  may  rea- 
sonably be  expected  to  again  become  such 
within  ten  years  In  the  future."  All  these 
questions  seem  to  have  been  answered  by 
the  commission  In  the  affirmative.  Indorsed 
upon  the  report  Is  the  following:    "Upon  pro- 
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test  being  made,  and  upon  an  luvestigatlon 
had,  it  appears  to  me  the  propei  answer  to 
these  questions  te,  No;  this  applies  to  all 
three  questions.  Upon  the  matter  being  call- 
ed to  the  attention  ot  the  board  of  oyster  land 
commissioners  they  admitted  they  might 
have  made  an  error.  Robert  Bridges,  Com- 
missioner." Subsequently  the  Board  of  State 
Land  Commissioners  awarded  the  land  to 
Wilson,  and  dismissed  Mrs.  Frazler's  contest. 
From  this  decision  she  appealed  to  the  supe- 
rior court,  but,  t>efore  the  appeal  was  perfect- 
ed, a  deed  was  issued  to  Wilson,  which,  as  ap- 
pellant claims,  rendered  it  necessary  to  dis- 
miss the  appeal.  The  testimony  Is  not  very 
complimentary  to  the  administration  of  the 
Lend  Commissioner's  office  as  It  was  con- 
ducted at  that  dme,  but  there  Is  no  evidence 
to  show  that  Wilson  had  any  Icnowledge  of 
any  fraud,  if  fraud  there  was,  committed  In 
his  behalf.  On  the  contrary,  tlie  record  show- 
ed on  Its  face  that  the  land  was  open  to  en- 
try, and,  although  some  evidence  was  intro- 
duced to  the  etTect  that  certain  officers  in 
the  Iiand  Department  had  claimed  to  have 
an  interest  in  the  claim,  Wilson  himself  was 
put  upon  the  stand  by  the  appellant,  and 
testified  that  no  one  other  than  himself  had 
any  interest  In  the  land.  A  motion  for  non- 
suit was  sustained  at  the  close  of  plalntifTs 
testimony,  and  plaintiff  appeals. 

It  will  doubtless  be  conceded  that,  when- 
ever the  Board  of  Land  Commissioners  or- 
ders a  contract  for  the  purchase  of  land  can- 
celed, it  is  the  duty  of  the  Land  Commis- 
sioner to  make  a  record  of  the  action  of  the 
board.  In  this  instance  the  only  record 
seems  to  be  the  rubber  stamp,  "Canceled," 
upon  the  book  of  contracts.  The  presump- 
tion of  law  Is  that  the  officer  did  his  duty. 
The  appellant  had  been  in  default  for  about 
a  year  and  nine  months,  and  the  contract 
was  undoubtedly  forfeitable.  The  appel- 
lant cites  State  v.  Frost,  26  Wash.  134,  64 
Pac.  902,  and  Washington  Ironworks  v.  King 
County,  20  Wash.  160,  54  Pac.  1004,  in  sup- 
port of  the  theory  that  the  coBtract  created 
a  vested  right  in  the  appellant,  which  could 
not  be  taken  from  her  except  by  due  pro- 
cess of  law.  An  examination  of  those  cases 
win  disclose  the  fact  that  they  were  cases 
involving  the  right  of  the  state  to  tax  lands 
held  under  a  contract  of  purchase  from  the 
state,  and  in  no  sense  of  the  word  involved 
the  point  contended  for  here.  In  fact,  we 
should  hesitate  a  long  time  before  announ- 
cing a  rule  that  would  so  seriously  handicap 
the  Land  Department  of  the  state  in  the 
administration  of  the  affairs  of  that  office  as 
to  require  an  action  by  the  state  to  be 
brought  to  cancel  such  contracts.  At  the 
time  Wilson  made  his  application  to  pur- 
chase, the  records  of  the  office  showed  that 
Mrs.  Frazler's  contract  had  been  canceled  on 
November  17,  1897,  over  a  year  previous,  aft- 
er she  had  been  delinquent  for  almost  a  year 
and  nine  months.  Section  18,  p.  242,  c.  89, 
I^ws  1897,  provides:     "^he  Commissioner 


of  Public  Lands  shall  notify  the  purchaser 
of  the  land  In  each  instance  when  payment 
on  his  contract  is  overdue,  and  that  he  Is  lia- 
ble to  forfeiture  if  payment  is  not  made 
within  six  months  from  the  time  the  same 
became  due,  unless  the  time  be  extended  by 
the  Commissioner  on  a  satisfactory  showing 
as  above  provided."  The  appellant  admits 
that  she  received  some  sort  of  notice  from 
the  Land  Commissioner  with  reference  to  her 
delinquency  on  or  about  September  1,  1897, 
and  we  thlok  it  Is  reasonable  to  assume  that 
the  notice  she  received  is  the  notice  provid- 
ed for  by  the  above  section.  It  Is  not  neces- 
sary that  tlie  board  should  formally  declare 
a  contract  canceled.  It  seems  to  us  tliat 
it  is  a  sufficient  declaration  in  tliat  respect, 
after  a  person  has  been  In  default  for  more 
than  six  months,  and  where  there  is  a  con- 
test pending  between  the  original  and  a  sub- 
sequent applicant,  for  the  board  to  decide  in 
favor  of  the  subsequent  applicant  Although 
In  this  Instance  Mrs.  Frazier  was  not  contest- 
ing Wilson's  claim  by  virtue  of  her  original 
application,  if  she  had  Iiad  any  rights  under 
her  original  contract  they  ought  to  have  been 
set  up  at  that  time,  and  the  board  given  an 
opportunity  to  repudiate  the  so-called  cancel- 
lation, if  it  had,  as  a  matter  of  fact,  been 
fraudulently  made. 

Under  the   circumstances,   we  think  the 
judgment  should  be  affirmed. 


OUDIN  &  BERGMAN  FIRE  CLAT  MIN.  & 
MFO.  CO.  V.  COLE. 

(Supreme  Court  of  Washington.     Sept.  21, 
1904.) 

BBCEIVEBS— FINAI,   ACCOUNT— ATTOBNETB*    FEES 
— BEBVIOBB—GXPERDITUBKS— ALLOWANCE. 

1.  Where  it  was  stipulated  that  the  eonrt 
should  fix  the  amount  to  be  allowed  tlie  attomejr 
for  a  receiver,  without  expert  evidence  as  to  tlie 
value  of  the  services  rendered,  whereupon  the 
attorney  made  a  general  statement  of  de  serv- 
ices rendered,  showing  that  he  had  rendered 
services  exten^ng  over  a  considerahle  period 
of  time,  and  the  receiver  was  in  constant  need 
of,  and  constantly  sought  and  obtained,  his  ad- 
vice, an  allowance  of  $160  for  sudi  services 
was  proper. 

2.  Where  a  receiver  was  appointed  for  a  pot- 
tery manufacturing  concern,  which  required  a 
man  skilled  in  the  business  as  manager,  and, 
such  men  being  unavailable,  the  receiver  em- 
ployed one  of  the  parties  to  the  suit,  who  was 
an  expert,  and  the  increased  production  of  the 
plant  while  under  his  supervision  more  than 
justified  his  employment  at  the  salary  paid,  the 
amount  so  paid  was  proi>erly  allowed  in  the  re- 
ceiver's account. 

Appeal  from  Superior  Court,  Spokane 
County;    Henry  L.  Kennan,  Judge. 

Judicial  accoimtlng  by  George  E.  Cole,  as 
receiver  of  the  Oudln  &  Bergman  Fire  Clay 
Mining  &  Manufacturing  Company.  From 
an  order  overruling  certain  exceptions  to  the 
receiver's  report,  and  allowing  the  same,  the 
corporation  appeals.    Affirmed. 
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W.  J.  Thayer,  for  appellant  P.  F.  Quinn, 
for  respondent 

PER  CUBIAM.  In  the  year  1900  Martin 
Ik  Bergman,  and  others,  as  plaintiffs,  began 
an  action  against  Charles  F.  Oudin  and  oth- 
ers, as  defendants,  and  asked,  among  other 
things,  for  the  appointment  of  a  receiver  over 
tlie  business  and  property  of  the  appellant,  a 
corporation.  Pursuant  to  the  request  the 
court  appointed  as  such  receiver  one  A.  P. 
Curry,  who  served  until  his  death,  which  oc- 
curred about  June  1,  1901.  On  June  10th  fol- 
lowing, the  respondent  George  E.  Cole  was 
appointed  to  succeedghlm.  Cole  acted  as  re- 
ceiver from  that  date  until  March  3,  1903, 
when  he  was  discharged  by  the  court  after 
the  termination  of  the  action  between  Berg- 
man and  Oudin,  above  mentioned.  In  his 
Unal  account  as  such  receiver  he  showed  that 
be  had  employed  Bergman  from  about  May 
15,  1902,  until  the  close  of  the  receivership  as 
a  sort  of  general  manager  over  the  work  of 
manufacturing  pottery  at  a  salary  of  $5  per 
day.  This  item  the  court  allowed  at  the 
hearing.  The  court  also  allowed  the  receiv- 
ed for  his  services  as  such  the  sum  of  $1,000, 
and  for  bis  attorney  the  sum  of  $150.  Excep- 
tions were  taken  to  the  allowance  of  the 
items  allowed  Bergman  and  the  attorney, 
which  exceptions  the  court  overruled  after  a 
hearing  had  thereon.  This  appeal  is  from  the 
order  of  allowance. 

The  first  contention  of  the  appellant  is 
that  the  receiver  maintained  hlmaeK  In  office 
by  a  corrupt  agreement  with  Bergman.  It 
contends  that  the  rcjceiver  employed  Berg- 
man at  an  exorbitant  salary.  In  order  to  in- 
duce him  not  to  settle  his  differences  with 
Oudin,  so  that  the  receivership,  and  his  con- 
sequent appointment  as  receiver,  might  be 
prolonged  indefluitely,  and  for  that  reason 
neither  he  nor  Bergman  ought  to  be  allowed 
anything  for  their  services.  A  fmi:her  objec- 
tion to  the  account  of  Bergman  is  that  it  la 
at  least  double  the  amount  usually  paid  for 
like  services.  The  objection  to  the  clajm 
of  the  attorney  was  that  there  was  no  evi- 
dence that  he  had  performed  any  service. 

Taking  up  the  objection  in  the  reverse  or- 
der from  that  stated.  It  appears  that  It  was 
stipulated  that  the  court  should  fix  the  amount 
to  be  allowed  the  attorney  without  calling  ex- 
pert evidence  as  to  the  value  of  the  services 
rendered;  that  the  attorney  thereupon  made 
a  general  statement  of  the  services  he  had 
rendered,  and  the  court  allowed  the  amount 
be  claimed.  It  Is  true  this  statement  did  not 
go  into  particulars,  but  the  record  of  the  re- 
ceiver's doings  was  before  the  court,  and  was 
ft  proper  matter  to  be  examined  In  connection 
with  the  statement  of  the  attorney.  When 
these  are  examined,  the  allowance  does  not 
seem  unreasonable.  The  services  extended 
over  a  considerable  period  of  time,  and  the 
receiver  was  in  constant  need  of,  and  as  con- 
stantly sought,  the  advice  of  his  counsel. 

The  allowance  to  Bergman  is  supported  bjr 


the  receiver's  statement  to  the  effect  that 
Bergman  was  an  expert  in  the  line  of  work 
that  he  was  required  to  perform,  and  that 
the  increased  production  of  the  plant  when 
under  his  supervision  more  than  Justified  his 
employment  at  the  wages  allowed  him.  The 
business  in  which  the  corporation  was  en- 
gaged— that  of  manufacturing  pottery — re- 
quired a  man  as  manager  who  was  skilled 
in  the  business.  Such  men,  the  receiver 
states,  were  not  plentiful,  and  the  necessities 
of  the  occasion  required  the  payment  of  high 
wages.  On  the  whole  record,  we  think  the 
court  properly  allowed  this  item. 

On  the  question  whether  or  not  there  was 
•  corrupt  agreement  between  the  receiver 
and  Bergman,  we  are  content  also  to  accept 
the  conclusion  of  the  trial  court.  While  the 
evidence  on  the  question  was  conflicting,  we 
cannot  say,  after  a  careful  perusal  of  the 
record,  that  the  trial  court  did  not  decide  in 
favor  of  Its  preponderance. 

The  Judgment  should  be  affirmed,  and  it  Is 
so  ordered. 


WASHINGTON   STATE   BANK   OF   EL- 
LEXSBURG  V.  DICKSON  et  al. 

(Supreme   Court  of  Washinston.     Sept  21* 
1904.) 

VESDOB  AND  PTJBCHASEB  —  C0NTBACT8  —  SPE- 
CIFIC PEBFOBKANCE— IKTEBEST  OF  VEHDOB^ 
BVIDBNCE  —  COMMUNITY  PBOFEBTT  —  SALE— 
CONSENT  OF  WIFE  —  COBPOBATIORS— ACTS  OF 
AGENT— BATIFICATION. 

1.  In  an  action  to  compel  specific  perform- 
ance of  a  contract  to  convey  a  naif  interest  in 
certain  real  estate,  evidence  held  to  support  a 
finding  that  the  vendor  had  audi  interest  in  the 
property  In  queatioa. 

2.  The  trustees,  of  a  bank,  without  any  formal 
order,  directed  its  cashier  to  purchase  certain 
real  estate  for  the  use  of  th«  bank;  and  he, 
acting  undw  such  directions,  contracted  with  C. 
for  bis  interest  therein.  The  bank  at  once  took 
the  benefits  and  as.suined  the  burdens  of  the  con- 
tract, paying  the  first  installment  of  the  price ; 
and  thereafter  the  board  of  trustees,  by  a  formal 
order  recorded  in  their  minutes,  ratified  all  the 
acta  of  the  cashier.  Held  that,  though  such  rat- 
ification did  not  occur  until  after  an  action  to 
compel  the  specific  performance  of  the  contract 
after  the  vendor  had  refused  to  complete  the 
same,  it  was  sufficient  to  render  the  acts  of  the 
cashier  the  acts  of  the  corporation  from  the 
beginning. 

3.  Where  a  contract  for  the  sale  of  commnnity 
property,  when  made  by  the  husband,  had  the 
sanction  and  approval  of  the  wife,  and  was  sub- 
sequently ratified  by  her  by  the  execution  of  a 
deed,  it  was  not  necessary  to  the  validity  of  the 
contract  that  she  should  have  joined  her  hns- 
band  therein. 

Appeal  from'  Superior  Court  Kittitas  Coun- 
ty;  Frank  H.  Rudkin,  Judge. 

Action  by  the  Washington  State  Bank  of 
Ellensburg  against  George  E.  Dickson  and 
others.  From  a  Judgment  in  favor  of  plain- 
tiff, defendants  appeal.    Affirmed. 

Eugene  E.  Wager,  for  appellant  Dickson. 
Kauffman  &  Frost,  for  appellant  McCandless. 
Graves  &  Englehart,  for  respondent 
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FULLERTOX,  C.  J.  The  respondent 
(plaintiff  below)  brought  this  action  against 
the  appellants  to  compel  them  to  convey  to 
It  an  undivided  one-half  Interest  In  certain 
real  property  situated  In  the  city  of  Ellens- 
burg.  The  property  was  known  as  the 
"Snipes  Bank  Building."  The  facts  out  of 
which  the  controversy  arises  are,  in  sub- 
stance, these:  On  November  4,  1889,  the 
property  belonged  to  the  estate  of  Ben.  B. 
Snipes  &  Co.,  an  insolvent  co-partnership, 
which  was  then  In  the  hands  of  a  receiver 
appointed  by  the  superior  court  of  Kittitas 
county.  The  property  had  theretofore  been 
ordered  sold  by  the  superior  court,  and  the 
receiver  had  advertised  it  for  sale,  to  take 
place  on  the  day  above  named.  In  anticipa- 
tion of  the  sale,  the  appellants  George  E. 
Dickson  and  Frank  N.  McCandless,  together 
with  one  E.  E.  Wager  and  one  C.  V.  Warner, 
entered  into  an  agreement  for  the  purchase 
of  the  property.  While  the  terms  of  the 
agreement  are  not  very  clear,  it  seems  that 
Dickson  was  to  bid  the  property  in  at  the 
sale  in  his  own  name,  and  that  each  of  the 
others  was  to  have  a  one-fourth  interest 
therein  on  the  payment  of  one-fourth  of  the 
purchase  price.  Pm-suant  to  the  agreement, 
Dickson  bid  on  the  property  at  the  sale  under 
the  title  of  "G.  E.  Dickson,  Agent,"  and  the 
same  was  struck  off  to  him  for  the  sum  of 
?10,350.  The  sale  was  confirmed  by  the  court 
on  the  24th  of  November,  at  which  time  the 
court  made  an  order  directing  the  receiver  to 
issue  a  deed  to  the  property  to  "G.  E.  Dick- 
son, trustee."  The  deed  was  made  by  the 
receiver  in  due  time,  but  was  held  by  him 
without  delivery,  pending  the  payment  of  the 
purchase  price,  for  a  period  of  nearly  three 
years  thereafter;  the  final  payment  being 
made  and  the  deed  delivered  to  Dickson  after 
this  controversy  arose.  Such  portion  of  the 
purchase  price  of  the  property  as  was  paid 
at  the  time  of  the  sale  was  paid  by  Dickson 
and  McCandless;  the  former  paying  $2,000, 
and  the  latter  $2,707.20.  Neither  Wager  nor 
Warner  paid  any  part  of  the  purchase  price, 
and  they  subsequently  withdrew  from  the 
agreement  with  the  consent,  or  at  least  with- 
out objection  on  the  part,  of  the  other  par- 
ties. Dickson  and  JUcCandless  continued 
thereafter  to  claim  the  property  In  equal 
shares,  leasing  the  same  to  the  respondent 
after  its  Incorporation  in  1902  by  a  joint 
lease  executed  by  themselves  and  their 
wives.  On  September  25,  1902,  one  C.  W. 
Johnsone.  acting  on  behalf  of  the  respondent 
and  for  its  benelit,  entered  into  an  agree- 
ment with  McCandless  for  the  purchase  of 
his  undivided  half  interest  in  the  property. 
The  purchase  price  agreed  upon  was  ^G,".^, 
of  which  $1,000  was  paid  at  the  time,  and 
the  balance  agreed  to  be  paid  on  the  deliv- 
ery of  a  deed  to  the  premises  showing  per- 
fect title,  which  was  not  to  be  delivered  later 
than  October  5, 1902.  At  the  time  the  agree- 
ment was  entered  into,  a  memorandum  there- 
of was  made  In  writing  by  McCandless,  and 


delivered  to  Johnsone,  to  the  following  ef- 
fect, namely:  "Ellensburg.  Wash.,  Sept.  25, 
1902.  Received  of  C.  W.  Johnsone  One 
Thousand  Dollars  ($1,000.00)  part  payment  on 
one  undivided  one-half  interest  in  and  to  the 
bank  building  known  as  'The  Snipes  Bank 
Building,'  situated  on  the  corner  of  Pearl 
and  Fourth  Streets,  In  Ellensburg,  Wash. 
The  full  purchase  price  of  said  one  undivided 
half  Interest  being  $6,750.00,  the  remaining 
$5,750.00  to  he  paid  by  said  C.  W.  Johnsone 
to  Frank  N.  McCandless  or  order,  on  delivery 
to  said  C.  W.  Johnsone  or  order,  of  a  good 
and  sufficient  deed  of  Warranty,  showing  per- 
fect title  to  said  prop«ty.  Said  deed  to  be 
executed  and  delivered  by  not  later  than 
October  5,  1902.  [Signed]  Frank  N.  McCand- 
less." Some  months  later  the  appellants  Mc- 
Candless and  wife  executed  a  deed  to  the  re- 
spondent for  an  undivided  one-half  Interest 
In  the  property,  but,  pending  the  proceedings 
had  to  prociffe  the  delivery  of  the  deed  from 
the  receiver  to  Dickson,  the  appellant  Frank 
N.  McCandless  refused  to  proceed  further 
with  the  matter,  and  announced  that  he 
would  not  deliver  the  deed  he  and  bis  wife 
had  executed,  or  permit  a  conveyance  of  hla 
Interests  In  the  property  to  be  made  to  the 
respondent  by  the  holder  of  the  legal  title. 
Dickson,  also,  pending  the  negotiations,  re- 
fused to  recognize  the  claim  of  McCandless 
to  a  one-half  interest  in  Its  property;  claim- 
ing that  McCandless  had,  at  most,  nothing 
more  than  a  one-fourth  interest  therein. 
The  respondent  thereupon  Instituted  this  ac- 
tion. In  Its  complaint  it  set  up  substantially 
the  foregoing  facts,  and  prayed  that  It  be  de- 
clared to  be  the  owner  of  an  undivided  one- 
half  Interest  In  the  property  In  question,  and 
that  the  appellants  be  compelled  to  convey 
such  Interest  to  it.  To  the  complaint  the 
appellants  answered  separately;  such  an- 
swers consisting  of  a  denial  of  the  allega- 
tions of  the  complaint,  and  a  separate  de- 
fense to  the  effect  that  the  contract  was  not 
enforceable  because  of  the  statute  of  frauds. 
The  court  adjudged  the  respondent  to  have  a 
valid  contract  for  the  conveyance  to  it  of  an 
undivided  one-half  interest  In  the  property, 
and  entered  a  decree  accordingly.  The  par- 
ties appealed  separately,  and  filed  separate 
briefs.  The  questions  suggested,  however, 
are  in  the  main  the  same,  and  will  be  dis- 
cussed without  reference  to  the  party  rais- 
ing the  question. 

It  Is  first  contended  that  the  court  erred  In 
finding  that  the  appellants  McCandless  had 
an  undivided  one-half  Interest  in  the  prop- 
ert,v  In  question,  but  the  evidence  suppwting 
the  finding.  It  seems  to  us,  does  not  leave  the 
question  in  doubt.  It  Is  true,  Dickson  testi- 
fied that  the  original  agreement  for  the  pur- 
chase of  the  property  entered  Into  by  the 
four  persons  above  named,  by  which  each 
was  to  acquire  only  a  quarter  Interest  in  the 
property,  was  to  become  effective  only  in 
case  the  property  was  purchased  for  $8,000 
or  less,  and  that  it  was  to  belong  to  a  Mr. 
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Treman  If  it  coat  more  than  tbat  sum;  yet 
tbig  statement  ia  not  borne  out  by  any  of  the 
other  parties  to  the  contract,  and  one  of  them 
testifled  that  he  had  never  before  beard  of  It 
Against  this  are  bis  admissions,  shown  by 
unlmpeaebed  -witnesses,  made  prior  to  the 
commencement  of  this  action,  and  when  it 
was  evidently  not  in  contemplation,  to  the 
effect  that  McCaudless  did  have  an  undivided 
<Mte-half  interest  in  it.  In  tlie  lease  of  the 
property  made  to  the  respondent,  as  we 
stated  before,  lx>tb  Diclcson  and  McCandless 
Joined  as  if  equal  owners,  and  it  was  then 
assumed  by  all  of  the  parties  that  they  own- 
ed equal  interests.  Moreover,  it  was  because 
of  these  statements  on  the  part  of  Dickson 
and  McCandless  that  the  respondents  were 
induced  to  enter  into  the  contract  for  the  pur- 
chase of  McCandless'  interest,  and  good  faith 
would  hardly  permit  them  now  to  success- 
fully deny  that  he  had  such  an  interest. 

It  is  next  said  that  the  respondent  failed 
to  show  that  Johnsone  was  authorized  to 
make  a  contract  in  its  behalf  for  the  pur- 
cliase  of  the  property  at  the  time  he  CMitract- 
ed  for  the  interest  of  the  McCandlesses.  The 
evidence  on  this  point  shows  that  the  re- 
spondent was  a  Imnking  concern,  and  that 
Johnsone  was  its  cashier;  tbat  the  trustees 
of  the  corporation,  although  they  had  made 
no  formal  order  to  that  effect  which  was 
spread  upon  the  minutes  of  their  meetings^ 
liad  directed  Johnsone  to  procure  the  prop- 
erty for  the  use  of  the  bank,  and  tbat  he  was 
acting  pursuant  to  such  directions  when  he 
made  the  contract  with  McCandless;  and 
tbat  the  bank  at  once  took  the  benefits  and 
assumed  the  burdens  of  the  contract,  by  as- 
suming ownership  of  the  interest  acquired 
by  the  contract,  and  by  paying  the  install- 
ment of  the  purchase  price.  Moreover,  it 
was  further  shown  that  the  board  of  trustees, 
by  a  formal  order  which  was  duly  recorded 
in  their  minutes,  subsequently  ratified  all  of 
the  acts  of  the  cashier,  had  in  the  matter 
pursuant  to  their  informal  directions.  The 
formal  ratification  was  had,  it  is  true,  after 
the  appellants  liaJ  repudiated  the  contract, 
and  after  the  commencement  of  this  action; 
but  we  think  it  was,  nevertheless,  when 
taken  in  connection  with  wtiat  bad  preceded 
it,  sufficient  to  show  that  the  contract  was 
the  contract  of  the  bank.  Unauthorized  acts 
of  a  person  purporting  to  act  on  i)ehalf  of  a 
corporation  become  binding  upon  the  corpo- 
ration whenever  they  are  duly  ratified  by  it. 
Such  a  ratification  is  equivalent  to  a  preced- 
ent authorization,  and  cures  any  defect  In 
the  original  appointment.  In  other  words, 
it  makes  the  acts  of  the  purported  agent  the 
acts  of  the  corporation  from  the  tieginniug. 
10  Cyc.  474d,  and  cases  cited.  This  being 
true,  the  bank  could,  of  course,  maintain  this 
action. 

Lastly  it  Is  said  that  the  interest  of  Frank 
N.  McCandless  acquired  in  the  property  by 
Ills  purrlmse  was  the  community  property  of 
himself   and   wife,   and   that  the   contract 


sought  to  be  enforced  is  void  because  it  was 
not  signed  by  the  wife.  But  it  is  not  the  rule 
in  this  state  that  a  contract  for  the  sale  of 
community  reol  property  must  be  signed  by 
the  wife,  in  order  to  be  binding  upon  her. 
We  have  held  it  enough  if  the  contract  when 
made  by  the  husband  had  the  sanction  and 
approval  of  the  wife,  or  if  it  wus  subsequent- 
ly ratified  by  her.  Mudgett  v.  Clay,  5  Wash. 
103,  31  Pac.  424;  Konnerup  v.  Frandsen,  8 
Wash.  551,  36  Pac.  493;  Payne  v.  Still,  10 
Wash.  433,  38  Pac.  994;  Boston  Clothing  Co. 
V.  Solberg,  28  Wash.  263,  68  Pac.  715.  Here 
there  was  both  a  previous  authorization  and 
a  subsequent  ratification.  McCandless  him- 
self testified  that  he  had  talked  the  matter 
over  with  his  wife  prior  to  entering  into  the 
contract,  and  tliat  it  was  entered  into  with 
her  knowledge  and  full  consent;  and  it  will 
l>e  rememl>ered  that  she  joined  with  her  hus- 
band in  a  deed  of  the  premises  to  the  re- 
spondent. This  was  sufficient  to  bind  ber 
interest,  under  the  authorities  alwve  cited. 
The  Judgment  is  affirmed. 

MOUNT,   DUXBAU,   and    ANDERS.    JJ., 
concur. 


CHASE  V.  SMITH. 

(Supreme   Court  of  Washington.     Sept   21, 

1904.) 

CONTRACTS— BBEACn—DAUAOES. 

1.  Where  plaintiff,  after  having  performed  a 

part  of  a   contract  to  paint  certain   buildings, 

was  prevented  by  defendant  from  finishing  the 

contract,  the  measure  of  his  damages  was  the 

contract  price  of  the  work  performed,  and  the 

profit,  if  any,  which  he  would  have  made  on  the 

balance  of  the  work,  iiad  be  been  allowed  to 

complete  it 

Appeal  from  Superior  Court,  King  County; 
A.  E.  Griffin,  Judge. 

Action  by  F.  L.  Chase  against  C.  J.  Smith. 
From  a  Judgment  in  favor  of  plaintiff,  de- 
fendant appeals.     Reversed. 

Peters  &  Powell,  for  appellant  Hawley 
&  Huntley,  for  respondent. 

PER  CURIAM.  Action  for  breach  of  con- 
tract brought  by  F.  L.  Chase,  plaintiff, 
against  C.  J.  Smith,  defendant,  in  the  supe- 
rior court  of  King  county.  The  cause  was 
tried  to  a  Jury,  and  verdict  rendered  in  fa- 
vor of  plaintiff  for  $302.  The  defendant  in 
due  time  made  and  filed  his  motion  for  a 
new  trial,  which  was  overruled,  and  Judg- 
ment was  entered  on  the  \'erdict  in  the  court 
below,  from  which  defendant  appeals. 

On  the  29th  day  of  January,  1902,  respond- 
ent, who  was  a  painter,  entered  into  a  writ- 
ten agreement  with  appellant  to  paint  22 
dwelling  houses  in  the  city  of  Seattle  then 
owned  by  the  appellant.  By  the  terms  of 
the  contract,  the  owner  was  to  furnish  a 
part  of  the  necessary  material  to  do  the 

^  1.  See  Damages,  vol.  15,  Cent  Dig.  ({  331-333,  338. 
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work;  the  same  being  described  in  a  writ- 
ten, Itemized  statement  attached  to  the  con- 
tract. The  worli  -was  to  be  begmi  on  or  be- 
fore February  1,  provided  the  premises  were 
turned  orer  at  that  time,  and  to  be  com- 
pleted on  or  before  April  10,  1002.  Respond- 
ent was  to  receive  for  this  labor  $1,210, 
payable  at  certain  specified  times  as  the 
woric  progressed.  He  started  to  work  on  the 
property  March  31,  1902.  On  April  4,  1002, 
appellant  refused  to  permit  respondent  to 
continue  at  work  thereon  any  longer,  and 
thereupon  advertised  for  further  bids  for 
such  painting,  and  let  a  contract  to  com- 
plete the  same  to  a  painter  named  A.  A. 
Smith,  who  performed  the  work  at  an  addi- 
tional cost  of  $1,343  for  labor,  and  $260  addi- 
tional for  material,  maidng  a  total  of  $1,- 
903.  In  the  autumn  of  1902  the  respondent 
brought  the  present  action  to  recover  for  a 
breach  of  the  original  agreement.  He  alleg- 
ed in  his  complaint,  among  other  things,  that 
he  was  prevented  by  appellant  from  perform- 
ing such  contract;  claiming  $370  damages  for 
the  wrongful  discharge,  and  also  $250  for 
delay  in  turning  over  to  respondent  the 
premises  on  which  he  was  to  commence 
work.  This  latter  item  was  eliminated  from 
the  case  by  the  ruling  of  the  trial  court  The 
answer  admitted  the  contract,  and  that  appel- 
lant discharged  respondent  from  said  work 
on  April  4,  1902,  but  denied  that  respondent 
suffered  any  damage. 

In  our  opinion,  the  vital  question  arising 
on  this  record  is  whether  the  trial  court  err- 
ed In  giving  certain  instructions  to  the  jury 
with  regard  to  the  measure  of  damages.  The 
Instruction  of  which  appellant  particularly 
complains  Is  as  follows:  "If  you  find  from 
a  fair  preponderance  of  the  evidence  in  this 
case — that  is,  the  greater  weight  of  evidence 
— that  the  plaintiff  would  have  made  a  profit, 
provided  he  had  been  permitted  by  the  de- 
fendant to  carry  out  the  contract  In  strict 
accordance  with  the  plans  and  specifications 
and  terms  of  the  contract,  then  it  is  your 
duty  to  find  in  favor  of  the  plaintiff  and 
against  the  defendant  for  the  amount  of 
profit.  If  you  so  find,  together  with  the 
value  of  the  work  which  you  find  was  done 
by  the  plaintiff  under  the  contract.  If  the 
plaintiff  has  failed  to  prove  to  you  by  a 
fair  preponderance  of  the  evidence  that  he 
would  have  made  a  profit,  bad  he  been  per- 
mitted to  carry  out  the  terms  of  the  contract, 
then  it  is  your  duty  to  return  a  verdict 
for  the  plaintiff  only  for  the  sum  which  you 
find — for  the  reasonable  value  of  the  work 
which  you  find  was  performed  by  the  plain- 
tiff under  the  contract.  In  other  words,  you 
cannot  return  a  verdict  for  the  plaintiff  for 
profit  unless  you  find  from  a  fair  preponder- 
ance of  the  evidence  that,  had  the  plaintiff 
carried  out  the  contract  In  accordance  with 
its  terms  and  the  specifications,  that  he 
would  have  made  a  profit."  The  trial  judge 
then  proceeded  to  further  Instruct  the  jury 
"that  In  any  event.  In  this  case,  you  must  re- 


turn a  verdict  In  favor  of  plaintiff  for  the 
value  of  the  work  done  and  i>erformed  by 
him  under  the  contract"  Counsel  for  re- 
spondent here  said:  "May  I  just  suggest  an- 
other one  in  this  last  •  •  •  instruction, 
which  I  assume  was  on  the  theory  that  the 
sum  of  these  two  should  constitute  their  ver- 
dict, if  they  should  find  such?"  And  the 
court  continued  its  instructions  as  follows: 
"In  any  case,  If  you  find  there  was  a  profit, 
then  the  amount  of  profit,  together  with 
the  work  done,  will  constitute  the  verdict" 
After  the  jury  had  retired  to  deliberate 
upon  their  verdict;  they  were  recalled  and 
given  the  following  additional  Instructions: 
"Gentlemen,  I  wish  to  withdraw  my  instruc- 
tions that  I  gave  you  which  went  to  the  ef- 
fect that  your  verdict.  In  any  event,  must  be 
for  the  plaintiff  for  the  reasonable  value  of 
the  work  done.  I  don't  think  that  is  a  proper 
measure  of  damages.  Your  verdict  must  he 
for  the  plaintiff,  in  any  event,  for  the  value 
of  work  done,  in  a  proportion  which  tbat 
work  stands — completed  work  at  the  contract 
price,  and  not  what  the  reasonable  value  of 
that  work  is.  The  other  instrtictions  in  re- 
gard to  finding  for  the  plaintiff  for  the  prof- 
its will  remain  as  I  gave  them  to  you.  The 
other  instructions  In  regard  to  the  finding  for 
the  plaintiff  for  the  work  done —  The  rule 
Is  that  the  plaintiff  in  this  case  would  be  en- 
titled to  recover  for  the  work  in  proportion 
which  work  bears  to  the  completed  work, 
that  recovery  being  in  proportion  to  the 
work  done — that  which  the  work  bears  to 
the  contract  price,  and  which  is  $1,210.  Ton 
may  retire," 

We  think  that  the  learned  trial  court  erred 
in  giving  the  foregoing  instruction  regarding 
the  measure  of  damages  in  actions  of  this 
kind;  that  the  attempted  correction  on  the 
part  of  the  court  failed  to  eliminate  or  cor- 
rect the  erroneous  features  thereof.  Waiv- 
ing the  point  as  to  all  verbal  criticisms  which 
may  be  urged  relative  to  the  language  used 
in  such  charge,  we  conceive  this  charge  to 
be  misleading  and  erroneous  in  substance. 
It  gave  the  Jury  to  understand  that  they 
could.  If  they  believed  respondent's  evidence 
and  adopted  his  theory  in  the  present  contro- 
versy, find  the  value  of  the  work  already 
performed  at  the  contract  price,  and  also  the 
profits  that  would  have  accrued  to  him  (re- 
spondent) on  the  entire  job,  under  the  con- 
tract, if  appellant  had  not  interfered  and 
prevented  performance  as  alleged.  This  is 
not  the  rule.  The  contractor  was  entitled 
to  recover  for  the  work  performed  at  the 
contract  rate,  and  such  profit  If  any,  as 
he  would  have  made  on  the  balance  of  the 
work.  Had  he  been  allowed  to  complete  it 
The  respondent  is  to  be  placed  in  the  same 
condition  that  he  would  have  been  placed 
in,  had  he  been  permitted  to  proceed  without 
Interference.  2  Sedgwick  on  Damages  (8th 
Ed.)  §  618;  Tennessee  &  Coosa  R.  R.  Co.  v. 
Danforth,  112  Ala.  80,  20  South.  502:  Mas- 
terton  v.  Mayor  of  Brooklyn,  7  Hill  (N.  Y.) 
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61,  42  Am.  Dte.  88.  Th«  oaw  of  Noyas  t. 
Pucln.  2  Wash.  8t  656,  27  Pac.  648,  waa  an 
actloa  upon  a  quantum  memlt  for  aerrlcM 
rendered.  The  language  employed  In  the 
opinion  must  be  oonaldered  in  connection 
with  the  facta  of  the  case  decided.  More- 
orer,  it  ia  atated  in  that  opinion  that  "it  ia 
difficult  to  percelTe  "why  the  respondent  in 
this  case  should  receire  more  compensation 
for  the  labor  actually  performed  by  him 
than  he  would  have  received  for  the  same 
services  had  the  contract  not  been  broken 
by  appellant."  There  is  nothing  in  that  opin- 
ion which  conflicts  with  the  proposldons  of 
law  advanced  by  Mr.  Sedgwick  supra.  While 
it  may  be  conceded  that  under  the  Instruc- 
tlona  as  corrected  by  the  trial  Judge,  the 
value  of  respondent's  labor  already  perform- 
ed should  be  determined  according  to  the 
eontiaet  price,  in  the  proportion  tliat  the 
same  as  it  then  stood  bean  to  the  entire 
work  wUch  respondent  undertook  to  perform 
under  the  orisliial  agreement.  It  was  mani- 
fest error  to  give  the  jury  to  understand  that 
they  might  also  allow  profits  on  the  entire 
contract  A  recovery  at  the  contract  rate 
for  the  labor  performed  must  necessarily 
Indude  the  profit  made  by  such  labor,  and 
It  was  only  for  profits  on  the  uncompleted 
portion  of  the  work  that  he  was  entitled  to 
reeover  In  addition,  and  then  only  after  a 
sliowlng  that  he  would  have  made  such  a 
profit  Tenn.  &  O.  B.  Oo.  v.  Danfortb,  supra. 
Owing  to  the  contradictory  testimony  ap- 
pearing in  the  record,  especially  regarding 
the  matter  of  profits,  we  are  unable  to  find 
any  data  by  which  we  can  segregate  the 
legitimate  from  the  unlawful  damages,  so 
that  we  can  give  the  respondent  the  choice 
to  accept  a  definite  sum,  or  submit  to  a 
retrial   of   the  issues. 

The  Judgment  of  the  superior  court  is  re- 
Twsed.  and  the  cause  remanded  for  a  new 
trIaL 


(tS  Waah.  1) 

SUKSDORF  ▼.  HUMPHREY  et  aL 

(Supreme  Court  of  Washington.     Sept  21, 

1904.) 

BjacnixKT  — liiiaTATiona  — AnvxBsi  posseb- 

Sion  —  IiraERT  — HOLDIltS  BT  MIBTAKX— EX- 
EIBITa— ATIAOBUKIIT  TO  0A8X  OK  If  PKAI. 

1.  Where  certain  ezbiblta  were  Introduced  in 
evidence,  and  thereafter  attached  to  the  state- 
ment on  appeal,  the  date  of  their  physical  an- 
nexation to  the  statement  was  not  material; 
they  having  been  ■nffidently  Indorsed  and  mark- 
ed for  identification. 

2.  Defendant's  grantor  entered  on  certain  gov- 
ernment land  adjoining  land  belonring  to  plain- 
tiff'* grantor  before  seetion  lines  had  been  fix- 
ed by  cDvemment  survey.  Defendant's  grantor 
erected  a  fence  on  what  she  supposed  was  the 
boundary  line,  and  thereafter,  in  1897,  the  line 
was  fixed  by  United  States  survey;  showing 
that  the  fence  indnded  a  certain  strip  to  which 
plaintiff's  grantor  was  entitled.  She  thereup- 
on disclaimed  title,  but,  because  she  was  un- 
able to  remove  the  ffenee  herself,  was  permitted 
to  let  It  remain  there  until  she  sold  the  land  to 
defendant   BeU,  that  limltationa  did  not  be- 


gin to  run  against  an  action  by  plaintiff  to  re- 
cover the  land  until  the  line  was  established  by 
the  survey. 

S.  Land  having  been  Incloaed  bv  defendant's 
grantor  by  mistake,  and  she  never  naving  claim- 
ed the  land  between  the  section  line  and  the 
fence  after  the  surrey,  her  possession  was  not 
adverse  to  plaintilFs  grantor. 

Appeal  from  Superior  Court  Spokane  Oonn- 
ty;  Geo.  W.  Belt  Judge. 

Action  by  F.  W.  Suksdorf  against  Joseph 
Humphrey  and  others.  From  a  Judgment  In 
favor  of  defendants,  plaintUf  appeals.  Re- 
versed. 

John  M.  Oleeaon  and  James  Dawson,  for 
appellant  Alfred  E.  Barnes,  Geo.  A.  Lati- 
mer, and  Alfred  M.  Craven,  for  respondents. 

PER  CUBLIlM.  Respondents  have  made  • 
motion  to  strike  the  statement  of  facta  "for 
the  reason  that  the  same  does  not  contain 
all  of  the  material  evidence  adduced  at  the 
trial,"  and  in  their  argument  mention  a  num- 
ber of  exhibits  as  not  being  attached  to  the 
statement  The  exhibits  are  attached  to  th« 
statement  and  the  court's  certificate  aeems 
to  be  in  proper  form.  The  exhiblta  became 
•  part  of  the  record  when  they  were  intro- 
duced and  received  as  evidence  tn  the  case, 
and  the  date  of  their  physical  annexation  to 
the  statement  la  not  material,  so  long  as  they 
are  sufficiently  Indorsed  and  marked  for  idea- 
tlflcatlozu    Motion  denied. 

This  was  an  action  in  ejectment  commen- 
ced by  the  appellant  against  the  respondents 
to  recover  possesslou  of  a  certain  strip  of 
land,  containing  about  4.S  acres,  along  the 
east  line  of  section  1,  township  25  N.,  range 
45  E.,  W.  M.  Section  6,  township  25  N, 
range  46,  and  section  1,  "Tp.  25  N.,  range  46, 
situate  in  Spokane  county,  are  coterminous. 
The  west  line  of  section  6  la  the  eaat  line  of 
section  1,  and  this  line  is  also  the  northern 
part  of  the  township  line  between  townships 
25  and  26.  The  east  half  of  section  1  is  sur- 
veyed in  subdivisions,  designated  as  lots  1,  3; 
7,  and  8,  and  the  southeast  quarter.  Section 
6  is  a  fractional  section,  couBlsting  of  about 
160  acres,  and  is  divided  into  lota  1,  2,  3,  ^ 
and  5.  Section  1  was  railroad  land.  The  rec- 
ord title  to  lot  8  and  the  southeast  quarter 
and  other  parta  of  the  section  was  acquired 
by  the  api>ellant  from  the  Northern  Pacific 
Railway  Company  In  1902,  by  a  deed  Issued 
in  compliance  with  a  contract  executed  in 
1897.  In  the  year  1884  one  Anna  Boehrlg 
and  her  husband  settled  upon  section  6,  with 
a  view  to  acquiring  it  under  the  homestead 
lawa,  but  at  that  time  the  line  between  sec- 
tion 6  and  section  1  had  not  been  established 
by  the  United  States,  and.  In  building  their 
house  and  making  their  other  Improvements, 
the  testimony  shows  that  It  was  their  inten- 
tion to  build  the  house  and  make  the  im- 
provements on  said  section  6;  that  subse- 
quently. In  1897,  when  said  boundary  line 
between  aeetion  1  and  section  6  waa  estab- 

T 1  Sm  Advwse  Paaaeaslaa,  veL  1,  Cent.  Dig.  M 
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Ushed  by  the  United  States,  It  was  found 
that  their  fence  ran  over  the  line,  and  In- 
closed 4.3  acres  in  section  1,  heing  the  land 
In  dispute.  The  house  was  partly  In  section 
1  and  partly  in  section  6.  A  number  of  fruit 
trees  also  fell  ui)on  the  tract  in  question. 
.Some  time  prior  to  1902  the  said  Anna  Boeh- 
rlg — her  husband  having  previously  died — 
made  proof  upon  her  homestead  in  section  6, 
and  that  year  sold  the  same  to  respondents. 
Uespondeuts,  In  their  answer,  deny  the  ma- 
terial allegations  of  the  complaint,  and,  as 
an  eiiuitable  defense,  claim  title  by  reason  of 
open,  notorious,  adverse  possession,  under  a 
claim  of  right,  in  tUiemselves  and  their  gran- 
tor, for  more  than  10  years.  It  was  stipu- 
lated that  the  property  described  in  the  deed 
from  Mrs.  Boehrig  to  the  retipoudeuts  was 
lots  2,  3,  4,  and  5  of  section  6.  The  testi- 
mony clearly  shows  that,  when  the  Boehriga 
settled  there,  they  intended  to,  and  thought 
they  had,  put  their  improvements  all  east 
of  where  the  line  would  ultimately  be  estab- 
lished between  sections  1  and  C;  that  they 
did  not  intend  to  claim  any  part  of  section 
1;  that  the  plaintiff  and  Mrs.  Boehrig  were 
old  friends;  that  at  the  time  the  survey  was 
made  by  the  government,  in  1897,  Mrs.  Boeh- 
rig had  become  a  widow;  that  the  plaintiff 
had  talked  to  Mrs.  Boehrig  about  moving  the 
fence  back  to  the  line,  but  that  Mrs.  Boehrig 
had  explained  that  she  was  unable  to  do  it 
herself,  and  that  her  children  wore  too  small 
to  he  of  any  assistance;  that  the  plaintiff 
consented  that  the  fence  remain  temporarily 
where  It  was;  that  Mrs.  Boehrig  had  moved 
to  Spokane  before  selling  the  property;  that 
there  is  a  conflict  in  the  testimony  as  to 
whether  Mr.  II"mphrey  knew  where  the 
lines  were  whei  -  bought  the  property,  Mrs. 
Boehrig  having  testified  that  she  told  Mr. 
Humphrey  that  she  did  not  own  the  strip  in 
section  1,  and  could  not  sell  it  to  him,  and 
Mr.  Humphrey  having  testified  that  she  did 
not  so  inform  him  until  some  two  weeks  aft- 
er he  purchased  the  land.  The  lower  court 
found,  as  a  conclusion  of  law,  that  Anna 
Boehrig  became  and  was  the  owner  In  fee 
of  said  strip  of  land  by  adverse  possession 
long  prior  to  the  commencement  of  the  ac- 
tion, and  rendered  Judgment  dismissing  the 
action. 

The  only  question  Involved  in  this  action 
is  as  to  whether  the  irossesslon  by  Anna 
Boehrig  of  the  land  in  question  constituted 
open,  notorious,  adverse  possession  under  a 
claim  of  right.  In  McAullff  v.  Parker,  10 
AVash.  141,  38  Pac.  744,  this  court  said:  "All 
the  authorities  hold  that  the  question  of  ad- 
verse possession  is  a  question  of  fact,  and 
it  must  I>e  a  possession  that  is  known  to 
the  owner  of  the  legal  title."  For  the  pur- 
poses of  this  case,  it  might  be  assumed  that 
the  land  in  question  was  prior  to  1897,  when 
the  township  line  was  surveyed  by  the  gov- 


ernment, unsurveyed  government  land,  and, 
there  being  no  question  of  acquiescen'ce  in  a 
division  line,  the  possession  of  respondents' 
grantor  was  that  of  a  mere  squatter,  and 
that  the  statute  of  limitations  did  not  com- 
menc-e  to  run  against  the  appellant  at  least- 
untll  the  Hue  was  established  in  1897.  The 
statute  commenced  to  run  on  the  date  tbat 
the  right  of  action  accrued  to  the  appellant 
or  bis  grantor.  In  Sedgwick  &  Wait  on 
Trial  of  Title  to  Land  (2d  Ed.),  at  page  50, 
it  is  said:  "The  party  wlio  seeks  to  change 
the  possession  by  ejectment  must  first  estab- 
lish a  legal  title  to  it"  No  doubt,  the  legal 
title  to  all  of  the  surveyed  land  was  in  the 
Northern  Pacific  Kailroad  Company  when 
the  map  of  definite  location  was  filed,  in 
1880,  and  an  action  in  ejectment  might  have 
been  maintained  against  any  person  subse* 
queutly  taking  possession  thereof;  but  not  so 
with  reference  to  the  unsurveyed  land.  The 
government  was  inviting  her  citizens  to  set- 
tle uiK)n  the  unsurveyed  public  domain,  and 
It  is  hardly  necessary  to  cite  authorities  to 
the  effect  that  an  action  in  ejectment  will 
not  lie  until  the  plaintiff  can  locate  tlie 
t)oundarie8  of  his  land  with  some  degree  of 
certainty.  For  the  same  reason,  possession 
in  a  defendant  cannot  be  adverse  to  the  tme 
owner,  especially  when  the  intention  to  claim 
adversely  is  wanting.  In  the  case  of  Bowers 
V.  Ledgerwood,  25  Wash.  14,  64  Pac.  936— a 
case  remarkable  for  its  similarity  to  the  case 
at  bar,  the  only  difference  being  titat  tlie 
land  in  that  case  had  been  surveyed — ^the 
court  quotes  with  approval  the  following  rule 
with  reference  to  title  by  adverse  possession: 
"If  one  by  mistake  inclose  the  land  of  anoth- 
er, and  claim  It  as  bis  own,  bis  actual  pos- 
session will  work  a  disseizure;  bat  if,  ig- 
norant of  the  boundary  line,  he  makes  a  mis- 
take in  laying  his  fence — making  no  claim, 
however,  to  the  lands  up  to  the  fence,  but 
only  to  the  true  line  as  it  may  be  subsequent- 
ly ascertained — and  it  turns  out  that  he  has 
inclosed  the  lands  of  the  adjoining  proprietor, 
his  possession  of  the  land  is  not  adverse." 
In  the  Bowers  v.  I.iedgerwood  Case,  supra, 
the  court  decided  in  favor  of  the  party  claim- 
ing by  adverse  possession.  TIia  land  being 
surveyed,  the  owner  must  l>e  presumed  to 
know  where  his  lines  are,  and.  if  his  rights 
are  encroached  upon,  his  right  of  action 
would  accrue  at  once.  In  tl»e  case  at  bar 
Mrs.  Boehrig,  no  doubt,  claimed  the  land  up 
to  the  fence  prior  to  the  time  it  was  sur- 
veyed, solely  upon  the  supposition  that  It 
was  in  section  6,  but  she  diii  not  claim  It  aft- 
erwards; and  we  cannot  Indorse  the  doc- 
trine that  a  person  may  be  held  to  be  fbe 
owner  of  land  by  reason  of  adverse  posses- 
sion, when  such  person  did  not  intend  to  bold 
the  land  against  all  the  world  under  any  and 
all  circumstances. 
Judgment  reversed. 
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McOLEART  t.  WILLIS. 

(Supreme  Court  of  Wnshington.     Sept.  21, 
1904.) 

BBOKER8— COMMISSIONS— DIVISION  —  PUBCIIAS- 
EB— .NAME— DUTY  TO  DISCLOSE- PLEADING— 
DEFICIENCT— TBIAL  AMENDMENT— EVIDENCE — 
INSTRUCTIONS — APPEAL. 

1.  In  an  action  between  brokers  for  a  division 
of  commitmlons  on  the  sale  of  real  patute  plain- 
tiff allpged  that  he  was  a  i-eal  estate  broker, 
and  that  defendant  was  agent  of  a  certain  cor- 
poration for  the  sale  of  the  land  described; 
that  defendant  aereed  that,  if  plaintiff  would 
assist  him  in  finding  a  purchaser  for  the  land, 
defendant  would  pny  plaintiff  one-half  the  com- 
missions; that  ])Iaiuti(f.  relying  on  such  agree- 
ment, assiste<l  defendant  in  procuring  a  pur- 
chaser, specilied.  who  purchased  the  premises; 
and  that  defendant  received  certain  commis- 
sions on  the  sale,  and  had  refused  to  pay  plain- 
tiff any  part  thereof.  Held,  that  under  Bal- 
linger's  Ann.  Codes  &  St.  g  49;n,  requiring 
pleadings  to  be  liberally  construed  with  a  view 
to  substantial  justice,  the  complaint  stated  suf- 
ficient facts  to  show  a  liability  of  defendant  to 
pay  for  the  services  rendered  by  plaintiff  as  al- 
leged. 

2.  Where,  in  an  action  on  a  contract  for  divi- 
sion of  brokers'  commissions,  there  was  evi- 
dence that  defendant  sold  the  property  to  the 
purchaser  proonred  by  plaintiff,  in  accordance 
with  the  contract  between  them  for  a  division 
of  commissions,  and  that  at  the  time  of  the  sale 
defendant  knew  that  plaintiff  had  procured  a 
purchaser,  it  wan  immaterial  that  plaintiff  fail- 
ed to  impart  to  defendant,  prior  to  the  sale,  the 
name  of  the  person  with  whom  plaintiff  had 
been  negotiating,  and  to  whom  the  property  was 
subsequcutly  sold. 

3.  Where,  in  an  action  for  a  division  of  bro- 
kers' commissions,  defendant  agreed  to  pay 
plaintiff  one-half  of  the  commistsions  earned  on 
the  sale,  and  defendant  admitted  receiving  if287.- 
50.  it  was  proper  for  the  court  to  assess  plain- 
tiff's damages  at  one-half  of  such  sum. 

4.  In  an  action  for  a  division  of  brokers'  com- 
missions it  was  proper  to  permit  plaintiff  to 
amend  his  complaint  at  the  trial  by  inserting 
an  allegation  that  defendant  was  the  agent  of  a 
certain  corporation  within  certain  years  cov- 
ering the  transaction  in  question,  which  was 
the  owner  of  the  property  sold,  under  Ballinger's 
Ann.  Codes  &  St.  $  4!V>.^,  authorizing  the  court 
to  permit  the  amendment  of  pleadings  in  the  fui-- 
therance  of  justice. 

5.  Where,  in  an  action  for  a  division  of  bro- 
kers' commissions,  the  contract  between  the  par- 
ties provided  that  if  plaintiff  would  "assist  in 
obtaining  a  purchaser  he  should  be  entitled  to 
one-half  the  commissions  earned,  an  instruc- 
tion that,  unless  the  person  claiming  the  com- 
mission finds  such  purchaser,  and  communicates 
the  fact  to  the  other  party  nt  the  time,  he  can- 
not recover,  was  properly  refused. 

0.  Where  error  does  not  affirmatively  appear 
In  the  taxation  of  costs,  it  will  be  presumed  on 
appeal  that  the  costs  were  properly  taxed. 

Appeal  from  Superior  Court,  Lewis  County; 
Mason  Irwin,  Judge. 

Action  by  Tboiuns  H.  McCleary  against 
J.  E.  Willis.  From  a  judgment  in  favor  of 
plaintiff,  defendant  appeals.    Atfirujed. 

J.  K.  Willis  and  Millett  &  Harmon,  for  ap- 
pellant.   Forney  &  Ponder,  for  resimndent. 

PRB  CURIAM.  Action  to  recover  com- 
I>ensatlon  for  services  rendered  as  a  broker, 

f  C  See  Appeal  and  Error,  vol.  3,  Cent  Dig.  I  3787. 
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brought  by  Thomas  IL  McCleary,  plaintiff, 
against  J.  E.  Willis,  defendant,  in  the  su- 
perior court  of  Lewis  county.  The  cause 
came  on  for  trial  before  the  lower  court  and 
a  Jury.  A  verdict  was  rendered  in  plain- 
tiff's favor  for  ?li)0.  The  defendant  in  due 
time  filed  his  motion  for  a  new  trial  on 
statutory  grounds.  This  motion  was  over- 
ruled "uiK>n  condition  that  plaintiff  remit 
the  amount  of  said  verdict  in  excess  of  $143.- 
75."  Plaintiff  consenting.  Judgment  for  the 
amount  last  named,  witli  interest  from  said 
date  and  costs,  was  entered  on  the  5tb  day 
of  December,  1002.  Defendant  appeals  from 
this  Judgment. 

The  complaint,  omitting  title  of  cause,  is 
as  follows: 

"The  plaintiff  complains  of  tbe  defendant, 
and  for  cause  of  action  alleges: 

"(1)  That  tbe  plaintiff  now  Is,  and  at  all 
times  herein  mentioned  was,  engaged  in  tbe 
real  estate  business  in  Centralla,  I^wis  coun- 
ty, Washington. 

"(2)  That  defendant  during  tbe  years  1000, 

1001.  and  1002  was  tbe  agent  for  the  United 
Trust,  Limited,  for  tbe  sale  of  a  tract  of 
land  known  as  tbe  'Hoss  Place,'  near  Cen- 
tralla, Lewis  county,  Washington,  being  tbe 
north  half  of  tbe  Sidney  S.  Foi-d  donation 
land  claim.  That  defendant,  on  or  about 
the  month  of  September,  1000,  agreed  with 
the  plaintiff  that  if  plaintiff  would  assist 
defendant  in  finding  a  purchaser  for  said 
tract  of  land  he  (defendant)  would  pay  to 
plaintiff  one-half  of  tbe  commissions  he 
would  receive  from  making  a  sale  of  said 
premises. 

"(3)  That  tbe  plaintiff,  relying  upon  said 
agreement,  did  thereupon  assist  the  defend- 
ant in  procuring  a  purchaser  for  said  land, 
to  wit,  one  C.  A.  Ives  and  his  wife,  Katie 
Ives,  who,  on,  to  wit,  the  22d  day  of  May, 
1902,   purchased  the  premises  aforesaid. 

"(4)  Plaintiff  avers,  according  to  his  best 
knowledge,  information,  and  belief,  that  de- 
fendant, on,  to  wit,   the  22d  day  of  May, 

1002,  received  a  large  sum  of  money  as 
commission  for  said  sale  of  said  laud,  to 
wit,  the  sum  of  seven  hundred  and  fifty  dol- 
lai-8.  That  defendant  neglects  and  refuses 
to  pay  to  plaintiff  one-half  of  said  commis- 
sion, or  any  sum,  and  there  is  now  due  and 
owing  plaintiff  from  the  defendant  by  reason 
of  sitid  agreement  tbe  sum  of  three  hundred 
and  seventy-five  dollars,  with  Interest  there- 
on from  and  after  May  22,  1902. 

"Wherefore  plaintiff  prays  for  judgment 
against  the  defendant  for  tbe  snm  of  three 
hundred  and  seventy-five  dollars,  with  In- 
ten>st  thereon  at  the  legal  rate  from  and 
after  May  22,  1SM)2,  and  for  bis  costs  herein." 

Appellant  made  his  motion  in  the  lower 
court  to  re<iulre  respondent  to  make  para- 
graph 2  of  tbe  above  complaint  more  definite 
and  certain,  in  order  "to  show  the  time  and 
place  of  making  tbe  agreement  alleged  to 
have  taken  place  between  the  plaintiff  and 
defendant,"  and  to  show  whether  said  agree- 
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ment  was  a  "verbal  agreement  or  in  writing." 
ThlB  motion  was  overruled,  and  appellant 
excepted.  The  amended  answer  of  appel- 
lant denies  each  and  every  allegation  in 
paragraphs  2  and  3  of  the  complaint,  "ex- 
cept that  be  admits  that  said  C.  A.  Ives 
and  his  wife,  Katie  Ives,  have  entered  into 
a  contract  to  purchase  the  premises  described 
in  paragraph  2  of  plaintHTs  complaint;  that 
said  defendant  further  admits  and  alleges 
that  since  the  service  upon  plaintiff  of  the 
original  answer  in  this  cause,  to  wit,  on  the 
29th  day  of  July,  1902,  the  United  Trust, 
Limited,  a  corporation,  has  conveyed  by 
deed  the  lands  and  premises  referred  to  and 
described  in  plaintiff's  complaint  at  said 
paragraph  2  to  the  said  C.  A.  Ives,  and  bis 
wife,  Katie  Ives."  This  answer  further  de- 
nies each  and  every  allegation  in  paragraph 
4  of  the  above  compTaint,  except  appellant 
admits  that  he  received  $287.50  commission 
in  negotiating  such  sale,  that  he  refuses  to 
pay  respondent  any  part  thereof,  and  denies 
all  indebtedness  to  him  on  account  of  the 
aforesaid  transaction.  There  is  certain  mat- 
ter alleged  in  what  purports  to  be  appel- 
lant's further  defense,  which  relates  to  his 
version  of  the  above  transaction.  This  mat- 
ter is  evidentiary  In  character,  and  perti- 
nent to  appellant's  denials  of  the  allega- 
tions In  the  complaint.  The  reply  puts  in 
issue  the  allegations  of  affirmative  matter 
contained   in   this  answer. 

The  real  estate  mentioned  in  the  comptalnt 
la  situated  a  few  miles  from  Oentralia,  in 
Lewis  county.  Appellant  is  an  attorney  at 
law,  and  was  located  at  the  above  times  at 
Chehalis.  Some  time  prior  to  the  alleged 
transactions  in  the  complaint,  appellant,  as 
the  attorney  of  the  United  Trust,  Limited, 
foreclosed  a  mortgage  on  this  realty,  and 
obtained  the  title  thereto  for  this  company. 
Appellant,  having  been  called  as  a  witness 
for  respondent,  testified:  "I  only  bad  this 
land  for  sale  in  this  way:  When  I  got  a 
purchaser,  I  was  to  submit  the  offer.  I 
could  not  make  any  contract."  Respondent's 
testimony  tended  to  show  that  some  time 
during  the  summer  of  1900  appellant  and 
respondent  had  their  first  conversation  with 
reference  to  the  sale  of  the  above  realty, 
using  this  language:  "Well,  first  I  met  Mr. 
Willis  in  Chehalis;  I  think  on  the  street 
I  told  him  I  thought  I  could  assist  him  la 
finding  a  purchaser  for  the  old  Hoss  place. 
Mr.  Willis  said  if  I  would  he  would  divide 
the  commissions  with  me.  I  told  him  all 
right,  I  would  do  it,  and  after  some  further 
talk  about  the  matter  we  parted."  He  fur- 
ther testified  that  Willis  fixed  the  price  at 
?5,400;  that  witness  took  several  parties  out 
to  sec  this  place  at  different  times;  that 
some  time  in  November,  1901,  Allen  Ives, 
father  of  C.  A.  Ives,  came  to  witness'  house, 
told  respondent  that  his  son,  Charley,  who 
was  then  living  in  California,  intended  to 
come  to  Lewis  county,  and  "he  wanted 
me  to  be  on  the  lookout  for  a  place  for  him. 


I  then  told  him  about  the  Hoss  place  being 
the  best  place  I  knew  of  for  the  money. 
I  told  him  bis  son  could  buy  It  for  $5,400." 
Thereafter  Allen  Ives  came  to  the  office  of 
respondent  sev^al  different  times  to  talk 
about  this  place.  He  wanted  witness  to 
show  the  son  this  property  when  he  arrived. 
When  the  son,  C.  A.  Ives,  arrived,  respond- 
ent procured  a  rig,  with  which  he  took 
young  Ives  and  a  companion  out  to  see  this 
realty.  Ives  said  he  liked  the  place  better 
than  any  that  he  bad  yet  seen,  and  that  be 
thought  he  would  take  It  at  the  price  of 
$5,400,  if  he  could  get  satisfactory  terms 
on  payments.  Respondent  also  testified  that 
he  told  Mr.  Ives  that  the  attorney  in  Cheha- 
lis would  fix  such  terms,  and  that  he  would 
go  and  see  him;  "that  respondent  thought 
he  told  Ives  the  name  of  the  attorney  was 
Mr.  Willis."  In  continuation  of  respond- 
ent's testimony  he  said:  "Well,  we  started 
on  back,  and  Mr.  Ives  said:  'I  have  seen 
a  place  advertised  in  the  newspaper,  near 
Seattle,  that  looks  cheap  on  paper.  I  will 
go  up  and  see  that,  and  in  the  meantime 
you  go  to  Chehalis,  and  get  the  best  terms  on 
that  place.  You  may  say  to  him  that  I  will 
make  a  substantial  payment  on  the  place 
and  secure  the  rest.'  I  told  him  all  right. 
*  *  *  I  came  right  to  Chehalis  to  see 
Mr.  Willis.  I  told  bim  about  having  a 
buyer  for  the  Hoss  place,  and  I  thought 
surely  we  would  be  able  to  make  a  sale. 
Q.  Bid  you  teU  Mr.  Willis  who  the  buyer 
was?  A.  I  think  not.  I  don't  remember 
that  anything  was  said  about  that."  \^U8 
picked  up  a  letter,  which  he  said  was  from 
McMaster  &  Birrell  of  Portland,  to  the  effect 
that  the  price  of  this  land  had  been  raised 
to  $5,500  net  to  the  owner,  "and  that  we 
would  have  to  sell  it  for  $5,800,  or  possibly 
for  $5,760,  so  that  we  could  make  a  com- 
mission of  $300,  or  anyway  $250,  out  of  the 
sale.  •  •  •  I  told  Mr.  WlUis  that  I  was 
sorry  that  the  raise  had  been  made  in  the 
price  of  the  land,  as  it  might  knock  out  the 
sale,  but  that  I  would  go  back,  and  do 
everything  I  could,  and  Mr.  Willis  said  all 
right."  I  told  Allen  Ives  the  next  moming 
about  the  raise  In  the  price  of  the  land. 
Did  not  see  C.  A.  Ives  till  after  he  bon^t 
the  land.  He  came  to  Chehalis  the  next 
day,  "I  think  with  his  father,  and  bought 
the  place  from  Mr.  Willis."  This  was  about 
February  12,  1902.  It  was  admitted  at  the 
trial  that  at  or  about  this  date  O.  A.  and 
Katie  Ives  entered  into  a  written  contract 
to  purchase  this  land  of  the  United  Trust, 
Limited,  for  the  consideration  of  $5,750. 
Appellant  admitted  that  he  received  $287.50 
commission  for  negotiating  this  sale,  as  al- 
leged in  the  answer.  Respondent,  on  being 
recalled  in  his  own  behalf,  swore  that  at 
the  time  of  the  above  conversation  with 
Willis,  when  he  learned  about  the  raise  in 
the  price  of  the  land,  Willis  said  "that  if  we 
made  $300  he  would  divide  it  with  me,  and 
I  should  get  $150  and  be  the  same;  or,  if 
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If*  made  $2S0,  then  W9  would  set  |126 
each."  The  for^colng  statement  compriset 
■nbstantiially  respondent's  rerslon  of  the 
transaction  as  the  same  appears  in  the  rec- 
ord. At  the  trial,  when  respondent  rested, 
appellant  demnrred  to  the  complaint  and  the 
evidence,  and  moved  to  dismiss  the  action 
for  the  following  reasons:  "(1)  Because  It 
appears  upon  the  face  of  the  plaintiff's  com- 
plaint that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 
Inasmuch  as  it  does  not  appear  that  the 
plaintiff  communicated  to  the  defendant 
knowledge  of  his  negotiations  for  the  sale 
of  the  premises.  (2)  That  the  defendant 
challenges  the  sufficiency  of  the  evidence 
adduced  by  plaintiff  at  the  time  plaintiff 
rested  his  cause,  inasmuch  as  the  plaintiff 
has  failed  to  prove  that  defendant  at  any 
time  mentioned  in  the  complaint,  or  at  all, 
was  the  agent  of  the  United  Trust,  Limited, 
and  because  said  evidence  does  not  show 
that  plaintiff  in  any  manner  assisted  de- 
fendant in  making  a  sale  of  the  premises 
described  in  plalntUTs  complaint"  The  low- 
er court  overruled  the  demurrer  and  mo- 
tion to  dismiss,  and  appellant  excepted.  On 
nearly  all  of  the  material  iwlnts  involved, 
the  testimony  of  appellant  and  his  witnesses 
la  In  direct  conflict  with  the  evidence  ad- 
duced in  behalf  of  respondent.  It  is  admit- 
ted, however,  that  Allen  Ives  and  his  son's 
attention  was  first  directed  to  tMs  land  by 
respondent  Both  of  these  parties  testlfled 
that  respondent  represented  himself  as  the 
sole  agent  for  the  sale  of  tlUs  land;  that 
they  first  learned  through  Assessor  Onln 
that  Mr.  Willis  had  tiie  handling  of  It  Ap- 
pellant testified  that  during  the  summer  of 
1900  and  about  January,  1902,  respondent 
asked  appellant  what  there  would  be  in  it 
or  words  to  that  effect.  If  he  found  a  pur- 
chaser for  this  Hoss  place;  that  appellant 
answered,  if  respondent  would  bring  a  pur- 
chaser to  his  office  who  made  an  acceptable 
offer,  appellant  "would  do  the  fair  thing" 
by  him.  Mr.  Allen  Ives  testified  concerning 
the  alleged  conversation  between  respondent 
and  himself  while  his  son  was  in  Seattle, 
as  follows:  "I  went  to  his  office,  and  was 
told  he  bad  gone  to  Ohehalia,  and  would 
not  be  back  until  night;  and  I  went  to  hia 
bouse  again  the  next  morning,  and  asked 
him  what  he  had  done.  He  said  he  hadn't 
done  anything,  but  that  he  bad  gone  to 
Ghehalis,  and  while  there  had  telephoned  to 
Portland  to  these  parties,  and  that  they 
had  risen  on  their  price  to  $6,800,  and  7  per 
cent,  on  back  payment  instead  of  6  per  cent. 
And  I  said,  'I  will  throw  the  whole  thing 
aside.' "  Respondent  denied  in  rebuttal  that 
he  told  either  Allen  or  O.  A.  Ives  that  he 
telegraphed  or  telephoned  to  Portland  while 
in  Ghehalis.  During  the  progress  of  the 
trial  the  conrt  below  allowed  respondent  on 
hi>  verbal  motion  to  amend  bis  complaint 
BO  that  it  might  appear  by  allegation  that 
appellant  was  the  agent  of  the  United  Trust 


in  ttie  year  1900,  as  wen  aa  during  the  years 
1901  and  1902,  as  this  pleading  originally 
■tood.  Appellant  excepted.  After  hearing 
the  evidence  and  arguments  of  counsel,  the 
cause  was  submitted  to  the  Jury  under  In- 
structions of  the  trial  court  and  a  verdict 
returned  as  above  mentioned. 

1.  It  is  assigned  that  the  lower  court  erred 
In  overruling  appellant's  demurrer  to  the 
complaint  and  tbe  evidence  and  in  refusing 
to  dismiss  the  action.  In  support  of  the  con- 
tention that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion, appellant's  counsel  in  their  brief  make 
the  following  quotation  from  the  opinion  de- 
livered by  this  court  In  Penter  v.  Stalght  & 
Beavers,  1  Wash.  St  365,  25  Pac  469:  "This 
was  an  action  for  a  real  estate  agent's  com- 
mission, and  the  complaint  alleged  that  cer- 
tain property  was  placed  in  the  hands  of 
plaintiffs  by  defendant  for  sale  at  a  certain 
price,  and  the  plaintiffs  undertook  to  use 
their  best  efforts  to  find  a  purchaser  at  the 
price  named,  for  which,  they  being  success- 
ful, they  were  to  receive  the  usual  commis- 
sion, alleged  to  be  five  per  cent;  and  to 
charge  the  defendant  the  complaint  also  al- 
leged that  plaintiffs  bad  found  a  purchaser 
at  the  price  named,  and  completed  the  bar- 
gain with  the  purchaser  for  the  sale  of  the 
same.  But  there  was  no  allegation  that  the 
plaintiffs  had  ever  communicated  knowledge 
of  their  action  to  the  defendant  or  that  he 
had  carried  out  the  arrangement  they  had 
made  for  the  sale,  or  had  refused  to  carry  it 
out  after  notice  of  the  arrangement;  and  in 
these  particulars,  at  least  it  was  fatally 
wanting."  Section  401,  Pierce's  Code,  sec- 
tion 4931,  Bailinger's  Ann.  Codes  &  St,  pro- 
vides tliat  "ta  the  construction  of  a  plead- 
ing, for  the  purpose  of  determining  its  ef- 
fect, its  allegations  shall  be  liberally  con- 
strued, with  a  view  to  substantial  Justice 
between  the  parties."  It  is  significant  to 
note  in  this  connection  that  appellant's  ob- 
jections to  the  complaint  were  first  urged 
at  the  trial;  that  while  he  did,  in  the  lower 
court  make  a  motion  to  require  respondent 
to  make  his  complaint  more  definite  and  cer- 
tain as  to  whether  the  alleged  contract  of 
employment  was  a  verbal  or  written  agree- 
ment in  that  behalf,  no  such  motion  was  in- 
terposed by  appellant  to  require  respondent 
to  state  the  terms  of  such  employment  more 
definitely  than  they  were  stated  in  the  com- 
plaint in  the  first  Instance.  The  dissimilar- 
ity between  the  allegations  found  in  the 
complaint  in  the  case  of  Penter  v.  Stalght  & 
Beavers,  supra,  and  the  complaint  in  the 
present  controversy  is  significant  In  the 
Penter  Case  the  action  in  part  was  founded 
upon  a  contract  to  pay  a  commission  to  plain- 
tiffs as  brokers  for  making  a  sale  of  the  own- 
er's real  estate  at  the  Instance  of  the  latter 
party.  The  complaint  therein  was  not  only 
defective  for  failure  to  allege  want  of  knowl- 
edge on  the  part  of  the  owner  recording  the 
brokers'  acts  in  the  premises,  bat  there  were 
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no  8ul)8tantlTe  allegations  In  the  pleading 
showing  that  defendant  had  carried  out  the 
arrangement  the  brokers  bad  made  for  the 
sale  of  the  real  estate  involved  in  such  con- 
troversy, "or  had  refused  to  carry  it  out  aft- 
er notice  of  the  arrangement,"  We  think, 
under  favor  of  this  rule  of  liberal  interpreta- 
tion, that  the  complaint  states  sufficient  facts 
to  show  a  liability  on  the  part  of  appellant 
to  respondent  in  consideration  of  services 
rendered  by  McCleary  to  Willis;  that  under 
such  contract  of  employment  as  alleged  the 
respondent  was  to  assist  appellant  in  pro- 
curing a  purchaser  for  the  above  real  estate; 
that,  having  rendered  such  assistance  to  ap- 
pellant, respondent  was  entitled  to  remunera- 
tion few  his  services. 

The  vital  question  In  this  whole  contro- 
versy Is  whether  there  was  competent  evi- 
dence appearing  in  the  record  to  sustain  the 
verdict  of  the  jury.  In  this  connection  we 
make  the  following  quotation  from  appel- 
lant's brief:  "To  be  frank.  It  Is  upon  the 
testimony  of  the  respondent  himself,  not 
ni>on  the  testimony  of  any  other  witness, 
that  we  ask  this  court  to  reverse  the  judg- 
ment of  the  court  below.  Certainly  the  re- 
spondent's own  evidence  does  not  show  that 
be  'produced'  a  buyer  'ready  and  willing'  to 
buy  the  property.  Nor  does  It  show  that  he 
'communicated'  to  appellant  'knowledge'  of 
bis  dealings  with  Ives."  In  the  case  of  Ber- 
telson  T.  Hoffman,  77  Pac.  801.  which  was 
an  action  to  recover  a  broker's  commission 
from  the  owner  of  the  real  estate,  wherein 
the  sale  was  not  consummated  because  the 
owner  refused  to  comply  with  his  part  of 
the  contract  made  with  his  broker,  this  court 
held  that  the  mere  withholding  of  the  in- 
tended purchaser's  name  from  the  owner  on 
the  part  of  the  broker  did  not  prejudice  the 
plaintiff  In  that  action,  as  the  owner  did  not 
request  that  the  Identity  of  the  purchaser 
be  made  known  to  him;  and  that  it  did  not 
appear  that  the  owner  suffered  any  damage 
or  injury  by  reason  of  such  concealment 
Butler  V.  Kennard,  23  Neb.  357, 36  N.  W.  579, 
was  an  action  brought  by  the  broker,  Butler, 
against  Kennard,  the  owner,  to  recover  a 
commission  where  the  sale  was  completed 
between  the  owner  and  purchaser.  The  fol- 
lowing language  occurs  In  the  opinion  of  the 
court:  "It  is  a  well-established  rule  In  this 
as  well  as  other  states  that  where  a  broker 
is  employed  to  sell  real  estate  it  is  not  nec- 
essary that  the  whole  contract  should  be 
completed  alone  by  him  in  order  to  entitle 
him  to  his  commission.  But  if,  through  his 
Instrumentality,  the  purchaser  and  owner 
are  brought  in  contact,  and  a  sale  is  made 
through  the  instrumentality  of  the  agent,  he 
is  entitled  to  bis  compensation;  and  this 
without  reference  to  whether  the  owner,  at 
the  time  the  sale  was  perfected,  had  knowl- 
edge of  the  fact  that  he  was  making  the  sale 
through  such  instrumentality."  The  ques- 
tion in  such  cases  is  whether  the  broker  was 
the  procuring  cause  In  bringing  about  the 


sale  between  the  owner  and  customer.  Lloyd 
T.  Matthews,  51  K  Y.  124;  Lunney  v.  Healey 
(Neb.)  76  N.  W.  558,  44  L.  R.  A.  503,  and 
note.  It  must  be  borne  in  mind  that  under 
respondent's  allegations  and  proofs  be  ili.' 
not  undertake  to  procure  a  purchaser  for  the 
sale  of  this  realty,  but  only  to  assist  in  so 
doing;  that  this  action  at  bar  is  based  on  a 
special  contract  of  employment  entered  into 
between  an  agent  or  a  representative  of  the 
owner  (the  trust  company)  and  this  respond- 
ent, who  Is  only  suing  the  agent  Willis,  for 
one-half  of  the  commission  received  by  him 
from  the  United  Trust  In  its  essence  tbiH 
is  a  controversy  between  brokers  or  agents 
over  a  division  of  commissions  received  by 
one  of  these  parties  to  this  transaction.  Tlie 
jury  evidently,  by  its  verdict  affirmed  that 
Mr.  McCleary  was  the  procuring  cause  in 
producing  a  purchaser  for  this  land,  and  that 
he  assisted  in  flnding  a  purchaser  or  pur- 
chasers therefor.  We  believe  there  Is  com- 
petent evidence  In  the  record  to  sustain  such 
finding,  and  that  the  appellant,  having  re- 
ceived the  fruits  of  respondent's  labors 
should  respond  In  accordance  with  the  con- 
tract as  alleged.  It  does  not  He  with  appel- 
lant to  deny  that  he  was  the  authorized  agent 
or  representatiiTe  of  the  United  Trust  for  the 
purposes  of  selling  this  land.  The  company, 
by  contracting  with  and  conveying  this  real 
estate  to  Ives,  ratified  all  the  acts  of  appel- 
lant as  its  agent  In  the  above  transaction. 
The  fact  that  appellant  communicated  with 
certain  financial  agents  of  this  company  in 
Portland,  Or.,  is  a  matter  of  no  significance 
as  far  as  the  rights  of  respondent  are  con- 
cerned in  thla  controversy.  The  Iveses  could 
not  arbitrarily  have  put  an  end  to  respond- 
ent's contract  of  employment  and  then  go 
ahead  and  make  an  agreement  for  the  pur- 
chase of  this  land  with  appellant  to  the  prej- 
udice of  respondent  whose  acts  at  that  time 
had  become  and  were  an  integral  part  of  the 
foregoing  transaction.  Both  father  and  son 
swore  that  Assessor  Guin  told  the  elder  Ives 
about  appellant  having  this  realty  for  sale 
as  agent  which  was  the  first  time  that  either 
the  father  or  son  had  ever  heard  the  name 
of  Mr.  Willis  mentioned  In  connection  with 
this  real  estate.  If  this  be  true,  in  the  light 
of  the  testimony  In  respondent's  behalf,  we 
think  that  there  was  sufficient  evidence  to 
sliow  that  respondent  did  assist  appellant  in 
making  a  sale  of  such  land,  and  tlierefore 
was  entitled  to  recover  under  the  contract 
of  employment  set  forth  in  the  complaint 

2.  The  trial  court  committed  no  error  in 
assessing  amount  of  respondent's  recovery. 
It  was  consistent  with  his  proofs. 

S.  The  granting  of  leave  to  amend  the 
complaint  at  the  trial,  to  which  we  have 
heretofore  referred,  was  perfectly  proper 
under  section  4953,  Ballinger's  Ann.  Codes 
&St 

4.  The  appellant  contends  that  the  lower 
court  erred  in  giving  certain  instructions  to 
the  Jury,  and  in  refusing  to  instruct  as  le- 
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quvsted  by  appellant.  The  Instructions  giv- 
en, of  which  appellant  complains,  are  In  ac- 
cord with  our  conclusions  heretofore  declar- 
ed with  regard  to  the  sufficiency  of  respond- 
ent's allegations  and  the  evidence  adduced 
In  support  thereof.  The  request  refused  was 
properly  denied.  That  part  embraced  In  the 
language  following:  "And  unless  the  person 
claiming  the  commission  finds  such  a  pur- 
chaser, and  communicates  the  fact  to  the 
other  party  at  the  time,  he  cannot  recover," 
Is  objectionable,  and  contrary  to  the  legal 
principles  heretofore  enunciated  In  this  opin- 
ion. 

.5.  .\ppellant  further  complains  that  the 
lower  court  erred  In  allowing  two  items  in 
respondent's  cost  bill  to  be  taxed  against  him 
— W.80  for  attendance  and  mileage  of  D.  B. 
Rees,  witness  for  respondent,  subpoenaed, 
but  not  called  upon  to  testify  at  the  trial; 
and  $.3  for  copies  of  documents.  Error  will 
not  be  presumed;  It  must  appear  affirma- 
tively. From  the  meager  showing  appear- 
ing In  the  transcript,  we  are  not  prepared 
to  hold  that  appellant  suffered  any  prejudice 
by  reason  of  such  ruling  with  respect  to  the 
taxation  of  these  items  of  costs.  Ivall  v. 
Willis.  17  Wash.  047,  50  Pac.  4G7;  New 
Whatcom  v.  Bellingham  Bay  Imp.  Co.,  16 
Wash.  1.37.  47  Pac.  237. 

No  reversible  error  appearing  In  the  rec- 
ord, the  judgment  of  the  superior  court  must 
be  affirmed,  and  it  is  so  ordered. 


COBY  V.  LOW  et  al. 

(Supreme  Conrt  of  Washington.     Sept  21, 
1004.) 

INDIAN  I.AND9— LEASES— INVALIDITY— BATIFI- 
CATION  BT  INDIAN  DEPARTMENT— ENFOBCK- 
MENT  —  CROPS  —  BEFLEVIN— PLEADING — DE- 
FENSES. 

1.  Where  in  replevin  of  wheat  grown  on  In- 
dian land  leased  to  plaintiff,  and  by  him  sub- 
leased to  the  persons  by  whom  the  wheat  was 
grown  on  shares,  plaintiff  did  not  set  up  the 
agreement  under  which  the  land  was  leaned  or 
the  wheat  was  grown  in  bis  coDipIaint,  defend- 
ants were  not  precluded  from  defending  on  the 
ground  that  the  lease  was  void  by  their  failure 
to  speojaliy  plead  such  invalidity,  but  could 
prove  the  same  under  a  general  denial. 

2.  Wliere  n  li'ase  of  Indian  lands  on  which 
certain  wheat  sued  for  was  grown  was  invalid, 
the  court  would  not  lend  its  aid  to  the  enforce- 
ment thereof,  whether  it  was  malum  in  se  or 
malum  prohibitum. 

3.  A  lease  of  Indian  lands  to  a  white  man 
without  the  consent  of  the  Indian  agent  and  the 
CommiH.sioncr  of  Indian  affairs,  and  without 
authorization  by  act  of  Congress  or  treaty  reg- 
ulation, was  void. 

4.  Wliere  com  was  grown  on  certain  allott^ 
Indian  landR  by  plaintiff's  Buhlessees,  and  plain- 
tiff was  not  in  possession  either  of  the  land  or 
the  crop  at  the  time  it  was  talien  by  the  al- 
lottee's heirs  on  the  groui'd  that  the  lease  to 
plaintiff  was  void,  plaintiff  was  not  entitled  to 
re<'over  the  corn  on  the  ground  that  he  held  the 
possessory  title  thereto. 

Appeal  from  Superior  Court,  Spokane  Coun- 
ty;  Frank  H.  Rudkln,  Judge. 


Action  by  Charles  P.  Coey  against  James 
R.  Low  and  others.  From  a  judgment  In 
favor  of  defendants,  plaintlflT  appeals.  Af- 
firmed. 

Moore  &  Corbett,  for  appellant  Merrltt  & 
Merritt,  for  respondents. 

PER  CURIAM.  Plaintiff,  Oliarles  P.  Coey, 
commenced  this  action  in  the  superior  court 
of  Spokane  county  against  defendants, 
James  R.  Low,  Virginia  Low,  his  wife,  Ted 
Butler,  and  the  Sheldon  Milling  Company, 
a  corporation,  to  recover  the  possession  of 
500  sacks  of  wheat,  or  f400.  Its  value.  In  case 
that  a  delivery  thereof  cannot  be  bad,  with 
damages  for  unlawful  detention,  and  also 
costs  and  disbursements.  The  plain tlft,  in 
his  complaint,  alleged  ownership  of  and  right 
of  possession  to  such  personal  property,  and 
that  the  defendants  on  the  7tb  day  of  Oc- 
tober, 1901,  at  Kootenai  county,  Idaho, 
wrongfully  took  such  goods,  chattels,  and 
property  from  his  possession.  Plaintiff  fur- 
ther alleges  demand  for  the  restoration  of 
such  property  prior  to  the  commencement 
of  this  action,  and  the  wrongful  detention 
thereof  by  defendants.  The  defendants 
James  R.  and  Virginia  Low  and  Ted  Butler 
answered  by  general  denial  of  each  and 
every  allegation  contained  In  the  complaint 
The  action  was  thereafter  dismissed  on  mo- 
tion of  plaintiff  as  against  the  Sheldon  Mill- 
ing Company. 

The  cause  came  on  for  trial  before  the 
lower  court,  without  a  jury.  The  court  made 
fludiugs  of  fact  and  stated  conclusions  of 
law  herein  as  follows: 

"(1)  That  the  wheat  described  in  the  plaln- 
tltTs  complaint  was  grown  upon  lands  with- 
in the  Coeur  d'Aleue  Indian  reservation. 
(2)  That  on  the  1st  day  of  April,  1897,  one 
Julian  Butler  and  the  plaintiff  entered  Into 
a  contract  whereby  they  agreed  that  the  said 
Julian  Butler  leased  said  land  to  the  plain- 
tiff herein  for  an  uncertain  and  Indefinite 
period,  being  for  such  a  time  that  one-third 
of  the  crops  from  said  premises  would  pay 
certain  unknown  indebtedness  to  the  plaintiff 
In  this  case.  (3)  That  thereafter  the  plain- 
tiff verbally  sublet  said  premises  to  True 
James  and  William  Shearer,  who  farmed 
said  land  In  the  years  1809,  1900,  and  1001, 
and  by  the  terms  of  said  lease  the  said  True 
James  and  William  Shearer  were  to  render 
to  the  plaintiff  herein  one-third  of  all  the 
crops  grown  in  said  laud  during  each  of  said 
years.  (4)  That  the  said  True  James  and 
William  Shearer  occupied  said  lands  under 
said  verbal  lease  during  the  cropping  season 
of  1901,  and  grew  and  harvested  the  wheat 
described  In  the  complaint.  (5)  That  the 
plaintiff  herein  Is  a  white  man,  residing  in 
the  county  of  Spokane,  state  of  Washington, 
and  not  a  member  of  the  Coour  d'Alene 
tribe,  and  that  said  written  lease  entered 
Into  by  said  Julian  Butler  and  the  plaintiff 
and  the  verbal  lease  whereby  said  premises 
were  sublet  by  the  plaintiff  to  True  James 
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and  William  Shearer  never  received  any  ap- 
proval of  the  Indian  Department  <6)  That 
the  plaintiff  has  no  right  or  title  to  the  wheat 
described  in  the  complaint  except  such  right 
as  he  might  have  In  law  by  virtue  of  the  said 
leases  of  said  Indian  lands  existing  between 
htm  and  the  said  Julian  Butler,  and  between 
him  and  the  said  True  James  and  William 
Shearer. 

"And  as  conclusions  of  law  upon  the  fore- 
going findings  of  fact  the  court  makes  and 
flies  the  following,  to  wit:  That  said  leases 
were  void,  and  of  no  force  and  effect;  and 
that  the  plaintiff  was  not  in  possession  of 
said  land,  and  did  not  raise  and  harvest  said 
wheat;  and  that  the  plaintiff  is  not  entitled 
to  recover  anything  by  this  action,  and  de- 
fendant is  entitled  to  the  return  of  said 
wheat." 

Plaintiff  excepted  to  each  finding  of  fact 
save  the  first,  and  also  excepted  to  the 
conclusions  of  law  above  stated.  He  re- 
quested the  trial  court  to  make  and  state 
certain  findings  and  conclusions  of  law  In 
his  behalf  establishing  his  ownership  of  and 
right  of  possession  to  the  property  In  ques- 
tion at  the  commencement  of  the  present 
action.  These  exceptions  were  overrul«d,  and 
such  requests  were  denied,  and  plaintiff  duly 
excepted.  Plaintiff  thereupon  made  and  filed 
bis  motion  for  a  new  trial  on  certain  statu- 
tory grounds.  This  motion  was  denied,  ex- 
ception taken,  and  Judgment  was  entered  in 
favor  of  the  answering  defendants.  Plaintiff 
api>ealB. 

The  facts  presented  in  this  controversy  are 
practically  undisputed.  At  the  trial,  the  ap- 
pellant, not  having  the  original  lease  in  his 
possession  or  under  his  contix)!,  Introduced  a 
copy  thereof  In  evidence,  which  was  exclud- 
ed by  the  trial  Judge,  except  for  the  purpose 
of  explaining  appellant's  possession  of  the 
property  in  controversy  at  the  time  of  the 
alleged  wrongful  taking  thereof.  Appellant 
furnished  the  seed  from  which  the  wheat 
described  In  the  complaint  was  grown,  and 
paid  for  the  threshing  thereof.  Witness  True 
James,  for  appellant,  testified  in  part  as 
follows:  That  the  land  on  which  this  wheat 
was  grown  was  a  part  of  the  Coeur  d'Alene 
reservation.  In  Kootenai  county,  Idaho;  that 
witness  and  his  brotber-In-law,  Shearer,  leas- 
ed this  land  from  appellant  for  three  years 
beginning  In  1899,  paying  appellant,  Ooey, 
one-third  of  the  crops  raised  thereon.  The 
wheat  in  controversy  was  grown  on  this  land 
in  1901.  When  the  wheat  was  threshed,  one- 
third  part  thereof  was  set  apart  for  Coey. 
Respondent  Low,  husband  of  Mrs.  Low,  noti- 
fied James  and  Shearer  at  that  time  not  to 
let  Coey  have  any  part  of  the  wheat,  "and 
not  to  let  him  on  the  ground.  If  he  come 
there,  to  put  him  off."  This  wheat  was  aft- 
erwards placed  in  Low's  sacks,  and  hauled 
into  Spokane  county,  and  replevied  in  the 
present  action,  the  respondents  furnishing  a 
redelivery  bond.  Witness  James  further  tes- 
tified on  his  cross-examination  in  response  to 


questions  propounded  to  him:  "Q.  You  say 
that  you  had  seen  Mr.  Low  before  you  com- 
menced threshing?  A.  Tes.  Q.  About  bow 
long?  Two  or  three  weeks  or  days?  A  I 
don't  know  how  long  it  was.  Q.  At  that 
time  did  he  tell  you  of  his  wife's  claim  to  the 
land?  A.  He  told  me  Mr.  Coey  bad  no  right 
at  all.  *  *  *  Q.  Ton  let  his  men  put  it 
in  sacks  and  haul  it  away?  A.  Yes,  sir. 
Could  not  do  any  other  way.  Q.  Was  Coey 
down?  A.  No,  sir.  Q.  Coey  did  not  go  out 
at  all?  A.  Never  on  the  land  at  all."  There 
was  no  testimony  that  the  above  written 
lease  was  ever  approved  by  the  Indian  De- 
partment of  the  United  States.  Respondents 
were  and  are  Indians  belonging  to  the  Coeur 
d'Alene  Tribe.  Respondents  Virginia  Low 
and  Ted  Butler  are  the  children  of  Julian 
Butler,  deceased.  James  R.  Low  is  the  hus- 
band of   Vh-ginia. 

For  the  purposes  of  this  litigation  these 
parties  have  been  treated  as  the  successors 
in  interest  of  Julian  Butler.  Ma].  Albert  M. 
Anderson,  agent  for  the  Colville,  Spokane, 
and  Ooeur  d'Alene  Indian  reservations,  tes- 
tified that  he  never  approved  this  written 
lease.  Mr.  Geo.  F.  Steele,  who  was  in 
charge  of  the  Coenr  d'Alene  reservation  In 
the  absence  of  the  agent,  testified  that  It 
was  always  understood  that  we  could  not 
lease  the  land;  »  •  •  there  waB  a  written 
rule  in  the  office,  that  we  went  by,  that  In- 
dian lands  could  not  be  leased";  that  labor 
contracts  for  the  first  year's  crops  bad  been 
approved.  This  witness  further  said:  "Yes: 
I  approved  of  the  agreement  that  Mr.  Coey 
made  with  old  Mr.  Butler;  that  is,  I  ap- 
proved of  it  by  stating  verbally  I  thought 
the  agreement  was  a  very  good  way  to  get 
straightened  up  with  their  debts." 

The  assignments  of  tf  ror  are  presented  and 
argued  in  appellant's  behalf  under  two  heads: 

1.  It  is  contended  that  the  trial  court  erred 
In  holding  the  two  leases  noted  in  the  find- 
ings and  conclusions  of  law  void.  It  is 
stated  In  appellant's  brief  that:  "The  va- 
lidity or  illegality  of  the  leases  was  not  a 
matter  in  issue.  There  was  no  pleading  put- 
ting same  in  issue.  The  defendants,  to  avail 
themselves  of  any  illegality  of  the  leases,  or 
to  raise  any  question  as  to  same,  were  bound 
to  plead  such  Illegality."  The  case  of  Malt- 
land  V.  Zanga,  14  Wash.  92,  44  Pac.  117,  is 
cited  in  support  of  such  contention.  The 
case  cited  was  an  action  brought  to  recover 
damages  on  an  agreement  to  convey  land. 
The  complaint  disclosed  the  native  of  the 
agreement  on  which  the  action  was  foimded. 
The  illegality  of  the  contract  did  not  ap- 
pear from  the  face  of  the  pleading,  but  de- 
pended on  collateral  facts.  Mr.  Justice  Dun- 
bar observed,  in  delivering  the  opinion  of  the 
court:  "But,  while  it  Is  true  that  the  courts 
will  not  enforce  illegal  contracts,  the  &ct 
that  such  contract  is  Illegal  must  be  deter- 
mined like  any  other  fact,  and,  to  be  fairly 
determined,  it  must  be  made  an  issue  by  the 
pleadings,  or  be  determined  by  the  admis- 
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sion  of  the  plaintiff  or  by  testimony  wblcta. 
In  the  language  of  the  Supreme  Court  of  the 
United  States,  'must  necessarily  prove  the 
illegality  of  the  contract,'  as  in  the  instance 
cited  by  the  court,  or  where  some  public  rec- 
ord was  Introduced  which  could  not  be  dis- 
puted.   In  that  event  the  reason  for  requir- 
ing It  to  be  pleaded  would  not  attach."    Fur- 
ther along  In  such  opinion  the  case  of  Ah 
Doon  V.  Smith,  25  Or.  89,  34  Pac.  1093,  is 
cited,  from  which  the  following  language  is 
quoted  with  approval:    "No  waiver  by  the 
defendant,  or  neglect  to  plead  sucA  defense, 
can  oblige  the  court  to  entertain  an  action 
founded  upon  an  illegal  or  immoral  contract, 
when  such  Illegality  appears."    There  is  no 
question  as  to  the  general  rule  of  pleading 
that  the   facts   constituting   the   plalntUTs 
cause  of  action  and  the  defendant's  grounds 
of  defense  must  be  alleged.    But  this  salu- 
tary  principle   of  Jurisprudence   has   never 
been  carried  so  far  In  the  administration  of 
justice  that  a  party  defendant  must,  at  his 
peril,  anticipate  in  his  answer  evidentiary 
matters  which  may  or  may  not  be  Introduced 
at  the  trial  of  the  action  In  support  of  plain- 
tiff's complaint  in  which  no  reference  there- 
to has  been  made.    This  rule  has  been  most 
frequently  recognized  and  applied  with  re- 
gard to  the  necessity  of  pleading  as  ultimate 
facts  evidences  of  title  In  actions  for  the  re- 
covery of  real  estate  and  spedflc  personal 
property.    Ghamberlln  v.  Winn,  1  Wash.  St 
501,  20  Pac.  780 ;  Kerron  v.  N.  P.  L.  &  M.  Co., 
1  Wash.  St  241,  24  Pac.  445;    Glla  VaUey, 
G.  &  N.  Ry.  Go.  ▼.  Glla  Ctoo&ty  (Aria.)  71 
Pac.  913,  and  authorities  cited.    A  good  il- 
lustration of  the  proposition  of  law  under 
discussion  is  furnished  In  actions  for  the  re- 
covery of  goods  and  chattels,  wherein  plain- 
tiff  alleges   ownership    thereof   in    general 
terms,  and  at  the  trial  seeks  to  sustain  his 
allegations  In  that  behalf  by  introducing  In 
evidence  a  bill  of  sale  In  which  be  is  named 
aa  vendee  of  such  property.    It  Is  held  that  a 
defendant  onder  a  general  denial  in  such 
cases  may  prove  the  liMtrument  under  which 
plaintiff  claims  fraudulent  and  void  as  to  his 
(defendant's)  rights  In  the  property  sought  to 
be  recovered.    "This  rule  is  doubtless  based 
on  the  fact  that  In  replevin  the  plaintiff  Is 
not  bound  to  disclose  any  source  of  title,  and 
therefore  the  defendant  is  not  botmd  to  an- 
ticipate the  source  of  title  under  which  the 
plaintiff  may  claim."    Jones  v.  McQueen,  13 
Utah,  185.    See,  further,  Cobbey  on  Beplevln 
(2d  Ed.)  li  752,  755;    Galllck  v.  Bordeaux 
(Mont)  56  Pac.  061.     If  this  proposition  be 
correct — and  we  so  hold — we  think,  by  par- 
ity of  reason,  that  the  rule  applies  with  equal 
force  In  this  class  of  actions;  that  when  a 
plaintiff  fails  to  disclose  the  source  of  bis 
title  to  the  property  that  be  seeks  to  recover 
the  defendant  may  show  under  a  general 
denial  that  the  instrument  under  which  plain- 
tiff   claims    title    Is    Illegal.    Furthermore. 
c-onrts  will  not  lend  their  aid  In  any  event 
to   the  enforcement  of  Illegal  agreem^its. 


Minnesota  Sandstone  Co.  ▼.  CTlark  (Wash.)  77 
Pac.  803.  In  the  case  of  Melcholr  v.  Mc- 
carty, 31  Wis.  262,  11  Am.  Rep.  605,  the  fol- 
lowing pertinent  language  Is  used  by  Jus- 
tice Lyon,  delivering  the  opinion  of  the  court: 
"The  general  rule  of  law  is  that  all  contracts 
which  are  repugnant  to  justice,  or  founded 
upon  an  Immoral  consideration,  or  which  are 
against  the  general  policy  of  the  common 
law,  or  contrary  to  the  provisions  of  any  stat- 
ute, are  void;  and  that,  If  a  party  claiming 
a  right  to  recover  a  debt  Is  obliged  to  trace 
his  title  or  right  to  the  debt  through  any 
such  illegal  contract,  he  cannot  recover,  be- 
cause he  cannot  be  allowed  to  prove  the 
Illegal  contract  as  the  foundation  for  his 
right  of  recovery.  It  Is  quite  immaterial 
whether  such  Illegal  contract  be  malum  in 
se  or  only  malum  prohibitum.  In  either  case 
the  maxim,  'Ex  turpi  causa  non  oritur  actio,' 
is  applicable.  And  a  contract  In  violation  of 
a  statute  Is  void  although  the  statute  falls  to 
provide  expressly  that  contracts  made  In  vio- 
lation of  Its  provisions  shall  not  be  valid.  It 
is  sufficient  that  It  Is  prohibited,  and  Its  in- 
validity follows  as  a  legal  consequence." 
We  think  that  there  can  be  no  serious  ques- 
tion in  this  controversy  regarding  the  inva- 
lidity of  the  written  contract  between  Julian 
Butler  and  appellant  If  the  latter  had  no 
right  of  possession  in  and  to  this  land  and 
the  crops  grown  thereon.  It  was  Impossible 
for  him  to  Invest  his  tenants,  James  and 
Shearer,  with  any  greater  rights  therein  than 
he  himself  (appellant)  possessed  at  the  times 
above  stated.  "Undoubtedly,  the  right  of  the 
Indian  nations  or  tribes  to  their  lands  with- 
in the  United  States  was  a  right  of  posses- 
sion or  occupancy  only.  The  ultimate  title  in 
flee  In  those  lands  was  In  the  United  States: 
and  the  Indian  title  could  not  be  conveyed 
by  the  Indians  to  any  one  but  the  United 
States,  without  the  consent  of  the  United 
States."  Jones  ▼.  Meehan,  175  U.  S.  8,  20 
Sup.  Ct  1,  44  L.  Ed.  40;  Article  5,  26  Stat 
1028,  Treaty  with  Ooeur  d'Alene  Indians; 
Ught  V.  Oonover,  10  Okl.  732,  63  Pac.  066. 
Under  the  authority  last  cited,  the  court  held 
that  it  was  Incumbent  upon  the  lessor,  in 
an  action  against  his  lessees  for  the  recov- 
ery of  rent  of  lands  lying  within  the  bound- 
ary lines  of  Indian  reservations,  to  show  that 
he  had  a  valid  contract,  made  with  the  con- 
sent and  approval  of  the  Indian  agent  and 
the  Commissioner  of  Indian  Affairs,  before 
the  lessor  could  legally  enter  Into  any  con- 
tract to  sublet  any  portion  of  such  lands; 
and  that  such  subletting  must  be  sanctioned 
by  both  the  agent  and  commissioner.  Kev. 
St  U.  S.  f  2116.  Furthermore,  according  to 
the  rule  enunciated  In  Jones  v.  Meehan,  su- 
pra, and  cases  therein  cited.  It  would  seem 
that  leases  and  contracts  of  this  description 
mnst  be  authorized  and  sanctioned  by  some 
aet  of  Congress  or  treaty  regulation;  other- 
wise such  Instruments  are  Illegal  and  void. 
The  trial  court  committed  no  error  in  declar- 
ing the  foregoing  leases  void. 
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2.  The  appellant  next  contends  that:  "Con- 
ceding, for  tlie  sake  of  argument,  that  the 
court  was  right  In  holding  the  conti-acts 
leases,  and  as  such  void,  still  we  insist  the 
court  was  In  en'or  in  denying  a  recovery  to 
appellant.  The  error  consisted  in  holding 
that  the  possession  of  James  and  Shearer 
was  not  the  possession  of  appellant."  He 
was  not  in  the  actual  possession  of  the  land 
or  wheat  in  controversy  at  the  time  of  the 
alleged  wrongful  taking  mentioned  in  his 
complaint.  It  is  therefore  evident  that  he 
could  not  have  been  in  the  lawful  construct- 
ive possession  of  such  property  under  an 
illegal  contract  by  his  tenants  or  otherwise. 
"The  stream  cannot  rise  above  its  source." 
If  the  respondents  had  forcibly  taken  this 
wheat  from  the  actual  possession  of  appel- 
lant while  it  was  on  the  reservation,  and 
brought  it  into  Spokane  county,  and  appel- 
lant had  there  replevied  the  property  in  ques- 
tion, a  different  proposition  would  have  pre- 
sented itself  for  our  consideration.  Church- 
ill T.  Ackerman,  22  Wash.  227.  The  counsel 
for  appellant  have  cited  numerous  author- 
ities on  the  proposition  that  where  crops 
were  grown  on  government  land  under  an 
invalid  lease  or  contract  courts  have  been  in- 
clined to  uphold  the  possessory  title  to  such 
crops  of  the  lessor  and  lessee  or  the  party  in 
peaceable  possession  thereof  under  a  claim 
of  right  made  in  good  faith.  Burkhalter  v. 
Nuzum  (Kan.  App.)  61  Pac.  310,  cited  by  ap- 
pellant's counsel,  furnishes  a  fair  illustration 
of  the  application  of  this  proposition  of  law. 
In  that  case  it  appeared  that  the  crop  of 
corn  which  was  the  subject-matter  of  the  ac- 
tion was  grown  upon  the  land  embraced 
within  the  limitB  of  the  Iowa  Indian  reserva- 
tion. Brown  county,  Kan.,  allotted  to  Anna 
E.  Richardson,  an  Indian  woman.  She  en- 
tered into  a  written  contract  with  one  Ryan 
to  raise  and  crib  the  com  on  her  land  at 
the  rate  of  10  cents  per  bushel.  Anna  Rich- 
ardson thereafter  assigned  in  writing,  for  a 
valuable  consideration,  all  her  lntei«8t  in 
this  Ryan  agreement  to  Nuzum,  with  the  as- 
sent of  Ryan,  guarantying  Xuzum  peaceable 
and  full  possession  of  the  land  mentioned  in 
the  contract.  Ryan  proceeded  to  plant  and 
raise  the  crop  under  the  direction  of  Nuzum. 
Burkhalter,  the  plaiutlCC  in  error  (defendant 
in  the  trial  court),  claimed  title  to  the  corn 
in  controversy  by  virtue  of  a  levy  and  sale 
thereof  under  a  Judgment  rendered  against 
Anna  K  Richardson  and  her  husband.  In 
.  the  opinion  of  the  court  the  following  lan- 
guage may  be  found:  "The  corn,  as  claimed 
by  the  defendant  in  error,  and  as  found  by 
the  Jury,  was  in  the  possession  of  the  defend- 
ant in  error  INuzumJ,  and  was  raised  and 
cribbed  by  him  or  under  his  direction."  The 
court  held  that  Nuzum  was  entitled  to  a 
restitution  of  the  property,  that  Burkhalter 
took  nothing  by  reason  of  the  levy  and  sale. 
The  distinguishing  features  between  the 
above  case  and  the  action  at  bar  are  that 
the  controversy  in  the  Kansas  case  was  not 


between  parties  to  the  original  transaction  or 
their  legal  representatives,  but  arose  be- 
tween parties  claiming  adversely  to  the  al- 
lotter  and  a  party  In  actual  peaceable  pos- 
session of  the  property  replevied.  The  ac- 
tual possession  of  Nuzum  under  a  claim  of 
right  seems  to  have  l)een  the  basis  of  the 
decision  of  the  court  given  in  his  favor. 
In  the  present  controversy  the  evidence  iu 
appellant's  behalf  shows  undisputably  that 
he  was  not  in  the  actual  possession  of  tbe 
wheat  in  question  or  the  land  on  which  it 
was  raised.  Therefore  be  could  not  have  bad 
constructive  possession  in  any  legal  sen-se 
under  an  unlawful  contract. 

As  we  find  no  reversible  error  in  the  rec- 
ord, we  are  of  the  opinion  that  the  judg- 
ment of  tbe  superior  court  must  be  affirmed, 
and  it  is  so  ordered. 


JAMES  v.  JAMES. 

(Supreme   Court  of  Washington.     Sept.  21, 

1904.) 

ADOFTION  —  VAXIDrrV — BECOBD — FOBEIGN    CER- 
TIKICATES — EVIDENCE. 

1.  An  action  for  the  imrtition  of  real  property 
is  triable  de  novo  on  appeal. 

2.  Where  defendant  was  adopted  in  Iowa  un- 
der a  statute  of  that  state  providing  that  the 
act  of  adoption  should  be  evidenced  by  an  instru- 
ment in  writing  signed  by  the  parties  consent- 
ing, Ptc,  acknowledged  and  recorded  in  the  re- 
corder's office  in  the  county  where  the  pereon 
adopting  resides,  and  the  instrument  of  adoption 
was  not  shown  to  have  been  recorded,  it  was 
void. 

3.  Since  public  records  of  sister  states,  other 
than  courts,  must  be  certified  in  accordance 
with  the  United  States  statute  to  lie  admissible 
in  evidence  in  the  courts  of  Washington,  a 
sealed  certificate  of  the  record  of  an  instrument 
of  adoption  made  by  the  keeper  of  such  records 
in  a  foreign  state  was  inadmissible  to  prove  that 
the  instrument  was  recorded. 

Appeal  from  Superior  Court,  Spokane 
County;   William  E.  Bichardson,  Judge. 

Action  by  Cliarles  James  against  Le  Roy 
James.  From  a  Judgment  In  faTor  of  piahi- 
tlff,  defendant  appeals.    Affirmed. 

HartBon  &  Holloway,  for  appellant.  Nash 
&  Nash  and  James  Dawson,  for  respondent. 

FUUjERTON,  C.  J.  This  Is  an  action  for 
partition  of  real  property.  In  hla  complaint 
the  respondent,  who  was  plaintiff  below,  al- 
leges that  he  is  the  owner  In  fee  of  an  un- 
divided seven-tenths  Interest  in  tbe  east 
half  of  the  southwest  quarter,  and  lota  3  and 
4  of  section  30,  In  township  24  north,  of 
range  44  east  of  the  Willamette  Meridian; 
that  Bertha  James,  Mabel  B.  James,  and 
Walter  W.  James  are  the  owners  in  fee 
of  the  remaining  three-tenths  interest;  and 
that  it  is  to  the  best  Interest  of  all  of  said 
owners  that  the  property  be  partitlonetl  be- 
tween them.  He  then  alleges  that  the  ap- 
pellant, I.e  Roy  .Tames,  claims  some  interest 
In  the  property  as  the  heir  at  law  of  Mar- 

t  2.  Se«  Adoption,  vol.  1.  Cent.  Dig.  {  U, 
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garet  James,  the  deceased  wite  of  the  plain- 
tiff, who  died  ieaving  a  community  interest 
therein,  but  that  "said  Le  Roy  James  is  in 
no  way  related  *  •  •  to  Margaret 
James,  deceased,  ♦  ♦  •  and  has  no 
right,  title,  or  Interest  of  any  name  or  na- 
ture in  or  to  the  property."  The  prayer  of 
the  complaint  was  that  the  defendant  Le 
Roy  James  be  adjudged  to  be  without  in- 
terest in  the  property,  and  that  It  be  par- 
titioned between  the  plaintiff  and  defendants 
other  than  Le  Roy  James.  To  the  complaint 
Le  Roy  James  answered,  setting  up  that 
he  had  been  adopted  by  the  plaintiff  and  his 
wife  in  the  state  of  Iowa  in  the  month  of 
March,  1888,  by  virtue  of  which  he  became 
an  heir  at  law  of  Margaret  James,  since 
deceased.  The  answer  was  put  in  issue  by 
a  reply.  On  the  issues  thus  made  a  trial 
was  had  before  the  court  without  a  Jury, 
and  resulted  in  a  finding  and  Judgment  to  the 
effect  that  the  appellant  had  no  interest  in 
the  property  described  in  the  complaint,  and 
was  not  entitled  to  share  in  its  partition. 

The  trial  court  rested  its  decision  on  a 
Judgment  rendered  in  the  superior  court  of 
Spokane  county  in  an  action  in  which  the 
respondent  was  plaintiff  and  the  appellant 
was  one  of  the  defendants,  wherein  the  title 
to  the  property  was  quieted  in  the  respondent 
against  any  claim  or  Interest  of  the  appel- 
lant. The  appellant  attacks  this  Judgment, 
we  think,  successfully;  but,  as  the  action 
is  one  triable  de  novo  In  this  court,  the 
Judgment  can  be  rested  on  other  grounds, 
if  such  can  be  found  In  the  record.  We 
think  there  Is  another  such  ground.  The 
appellant  failed  to  prove  that  he  had  any 
Interest  In  the  property  sought  to  be  par- 
titioned. His  right  therein.  If  any,  rested 
on  the  claim  that  he  was  adopted  by  the 
respondent  and  his  then  wife,  Margaret,  in 
the  state  of  Iowa,  In  1888,  but  the  proofs 
fall  to  show  a  valid  adoption  under  the  laws 
of  that  state.  The  statute  of  Iowa  In  force 
at  the  time  of  the  purported  adoption,  as 
shown  by  the  record,  provided  that  the  act 
of  adoption  should  be  evidenced  by  an  In- 
strument in  writing,  signed  by  the  imrtles 
consenting  to  the  adoption  and  the  parties 
or  party  adopting  the  child,  which  instru- 
ment should  state,  among  other  things,  the 
names  of  the  parents  of  the  child.  If  known, 
and  should  be  acknowledged  by  all  the  par- 
ties thereto  in  the  same  manner  as  deeds 
affecting  real  estate  are  required  to  be  ac- 
knowledged, and  should  be  recorded  in  the 
recorder's  office  in  the  county  where  the 
person  adopting  resides.  It  was  further  pro- 
vided that  upon  the  acknowledgment,  ex- 
ecution, and  filing  for  record  of  such  In- 
strument the  rights,  duties,  and  relations  of 
the  parties  arose.  To  prove  the  adoption  in 
the  case  before  us,  the  appellant  introduced 
a  written  instrument  substantially  comply- 
ing with  the  foregoing  requisites  of  the 
statute  (with  the  exception  that  it  did  not 
state  the  name  of  one  of  the  parents  of  the 


I  child,  nor  that  this  parent's  name  was  un- 
known), but  there  was  no  proof  that  it  was 
recorded  in  the  recorder's  oflSce  of  the  coun- 
ty  where  the  persons  adopting  the  child 
resided.  That  the  failure  to  record  the  in- 
struments of  adoption  Is  fatal  to  the  legality 
of  the  proceedings  has  been  repeatedly  held 
by  the  Supreme  Court  of  Iowa  while  con- 
struing the  very  statute  Invoked  by  the  ap- 
pellant here.  In  Tyler  v.  Reynolds,  63  Iowa, 
146,  4  N.  W.  902,  this  language  was  used: 
"The  right  of  inheritance  is  purely  a  stat- 
utory right,  and  is,  therefore,  arbitrary,  ab- 
solute, and  unconditional.  Nevertheless,  the 
provisions  of  the  statute  must  prevail,  al- 
though to  do  so  In  some  instances  Is  in- 
consistent with  our  views  as  to  what  con- 
stitutes natural  rights  or  Justice  and  equity. 
Therefore  a  child  by  adoption  cannot  Inherit 
from  the  parent  by  adoption  unless  the  act 
of  adoption  has  been  done  In  strict  accord 
with  the  statute.  The  statutory  conditions 
and  terms  are  that  the  written  Instrument 
must  be  executed,  signed,  acknowledged, 
and  filed  for  record.  When  this  is  done  the 
act  is  complete.  If  the  named  requisites 
are  not  done,  then  the  act  is  not  complete, 
and  the  child  cannot  inherit  from  the  parent 
by  adoption.  The  filing  for  record  Is  Just 
as  important  In  a  statutory  sense  as  the  ex- 
ecution or  acknowledgment.  One  may  be 
dispensed  with  as  well  as  the  other,  for  the 
right  depends  solely  on  the  statute.  There 
is  DO  room  for  construction,  unless  we  elim- 
inate words  from  the  written  law,  and  this 
we  are  not  authorized  to  do.  •  •  •  The 
statute  cannot  be  regarded  as  directory,  be- 
cause a  right  is  thereby  declared  which 
did  not  previously  exist.  The  descent  of 
property  was  thereby  changed;  to  be  done, 
however,  only  upon  a  compliance  with  the 
terms  and  conditions  declared.  •  •  • 
In  the  case  at  bar  the  Instrument  was  in- 
complete until  filed  for  record  between  the 
parties.  No  rights  were  acquired  until  this 
was  done,  and  neither  was  bound  until 
then.  Before  this  was  done,  Phllo  Rey- 
nolds died,  and  no  one  had  the  power  and 
authority  to  do  what  he  failed  to  do,  or  to 
do  what  was  required  to  be  done  to  render 
the  Instrument  valid  or  obligatory.  Upon 
his  death  his  natural  heirs  Inherited.  Their 
rights  became  vested,  and  coukl  not  be  prej- 
udiced by  filing  the  instrument  for  record 
after  that  time."  To  the  same  effect  are 
Gill  V.  Sullivan,  86  Iowa,  341,  7  N.  W.  586; 
Shearer  v.  Weaver,  56  Iowa,  578,  9  N.  W. 
907.  and  McCollister  v.  Yard,  90  Iowa,  621, 
57  N.  W.  447.  What  effect  an  omission  such 
aa  we  have  above  pointed  out  would  have 
upon  the  legality  of  the  proceedings,  the 
highest  court  of  that  state  seems  not  to 
have  determined  directly.  It  can  be  Infei^ 
red,  however,  from  what  has  been  said  by 
It  In  passing  upon  the  question  of  the  neces- 
sity of  recording  the  instrument,  that  It 
would  regard  this  as  such  an  essential  of 
the  statute  as  to  render  its  omission  fatal. 
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But,  without  determlnlns  this,  we  are  com- 
pelled to  hold  the  attempted  adoption  invalid 
becaiiRe  the  instrument  of  adoption  was  not 
recorded.  The  adoption,  to  be  valid  here, 
must  be  valid  in  Iowa,  and,  as  the  highest 
court  of  tliat  state  has  held  that  attempts 
similar  to  this  are  invalid  under  Its  laws,  it 
must  follow  that  this  attempt  Is  invalid  also. 

It  may  be  argued  that  the  indorsement  on 
the  back  of  the  instrument  was  prima  facie 
evidence  that  It  was  recorded,  under  the  rale 
of  the  cases  of  Oarneau  v.  Port  Blakely  Mill 
Co.,  8  Wash.  467,  36  Pac  463,  and  Peters  T. 
Gay,  9  Wash.  383,  37  Pac.  325;  but  the  re- 
cital indorsed  on  this  instrument  is  not  a 
formal  certificate  over  the  band  and  seal 
of  the  officer,  as  were  the  certificates  In  the 
cases  cited.  It  is  more  In  the  nature  of  that 
found  In  Jewett  v.  Darlington,  1  Wash.  T. 
601,  which  was  held  not  to  be  eivldence  of 
anything.  Moreover,  the  certificate  would 
not  have  been  sufficient  to  prove  the  recording 
of  the  instrument  had  It  been  as  full  as  the 
certificates  mentioned  in  the  cases  from  this 
state  above  cited.  A  record  from  a  public 
office  of  a  sister  state  is  not  admissible  in 
evidence  on  the  mere  certificate  of  the  keep- 
er of  the  record  over  his  hand  and  official 
seal.  Only  records  from  the  public  offices  of 
this  state  or  of  the  United  States  are  so  ad- 
missible. Records  from  public  offices  of  sister 
states,  other  than  courts,  must  be  certified 
In  accordance  with  the  United  States  statutes 
to  be  admissible  In  evidence  in  the  courts  of 
this  state. 

As  we  find  no  reversible  error  In  the  rec- 
ord, the  Judgment  will  stand  affirmed. 

MOUNT,  DUNBAR,  and  ANDERS,  JJ., 
concur. 


JAMBS  ▼.  JAMES. 

(Supreme  Court  of  Washington.     Sept.  21, 

1904.) 

ADOPTION  —  VAtlDTTT—COWSENT    0¥  KOTHEB— 
OBJECTIONS— DEUUBBEB — GROUNDS— NO- 
TICE or  APFEAXr— SUTFICIKNCT. 

1.  Under  Ballinger's  Ann.  Codes  &  St  I  6503, 
providing  that  no  appeal  shall  be  dismissed  for 
any  informality  or  defect  in  the  notice  of  ap- 
peal, a  notice  "that  defendant  J.  has  appealed" 
from  the  judgment  entered,  instead  of  that  "h« 
appeals  from  the  judgment,"  was  sufficient  to 
sustain  the  appeal. 

2.  Where  defendant  filed  a  general  demurrer 
to  the  complaint  for  want  of  facts,  he  was  not 
entitled  to  object  thereander  that  the  complaint 
showed  that  plaintiff  had  not  legal  capacity  to 
sue,  which  objection  is  a  special  ground  of  de- 
murrer by  statute. 

3.  Neither  the  false  statements  made  by  the 
natural  father  of  an  adopted  boy  at  the  time 
of  the  adoption  concerning  the  death  of  the 
boy's  mother,  nor  the  fact  that  plaintiff  would 
not  have  adopted  the  boy  had  he  known  that  his 
mother  was  livinK,  nor  tiiat  the  boy  thereafter 

.  became  incorrigible,  and  was  sent  to  a  reform 
school,  from  which  he  was  subsequently  taken 
by  his  natural  mother,  nor  that  plaintiff  after 
removing  from  the  state  in  which  the  boy  was 
adopted  to  Washington  took  no  steps  there  to 
adopt  the  boy,  renders  the  adoption  invalid. 


4.  Where  plaintiff  daimed  that  the  adoption 
of  a  child  in  another  state  was  void  under  the 
laws  thereof,  but  did  not  set  out  the  laws  show- 
ing wherein  they  rendered  the  adoption  void. 
the  court  in  determining  the  question  will  ap- 
ply the  lex  fori. 

5.  Where  it  was  not  shown  that  the  mother 
of  an  adopted  child,  who  did  not  consent  to  the 
adoption,  was  living  with  her  husband  at  the 
time  the  adoption  was  effected,  it  would  be  pre- 
sumed ip  aid  thereof  that  she  was  living  apart 
from  her  husband,  and  that  her  consent  was 
therefore  unnecessary. 

Appeal  from:  Superior  Court,  Spokane 
County;  Henry  L.  Kennan,  Judge. 

Action  by  Charles  James  against  Leroy 
James  and  othera  From  a  Judgment  In  fa- 
vor of  plaintiff,  defendant  Leroy  James  ap- 
peals.   Reversed. 

Hartson  &  Holloway,  for  appellant  Nash 
ft  Nash,  for  respondent. 

PULLERTON,  C.  J.  The  respondent,  as 
plaintiff  In  the  court  below,  brought  this  ac- 
tion against  Nathan  O'Dell,  Emma  O'Dell, 
Margaret  A.  James,  Leroy  James,  Bertha 
James,  Mabel  E.  James,  and  Walter  W. 
James,  as  defendants,  to  Quiet  title  In  him- 
self to  certain  real  property  situated  In  the 
county  of  Spokane.  Leroy  James  appeals 
from  a  Judgment  quieting  title  against  his 
interests. 

The  respondent  moves  to  dismiss  this  ap- 
peal, assigning  as  reasons  therefor  that  the 
notice  given  is  Insufficient  to  effect  an  ap- 
I)eal,  and  that  the  opening  brief  contains 
no  assignment  of  errors.  That  part  of  the 
notice  to  which  objection  is  made  is  as  fol- 
lows: "Tou  will  please  take  notice  that  the 
defendant  Leroy  James  has  appealed,"  etc, 
from  the  Judgment  entered.  The  argument 
is  that  a  notice  that  a  party  "has  apjpealed" 
from  a  Judgment  is  not  a  notice  that  he  "ap- 
peals" from  that  Judgment,  and  hence  there 
is  no  notice  of  appeal  in  the  record.  If  the 
statute  relating  to  the  giving  of  the  notice 
to  appeal  stood  alone,  doubtless  the  objection 
urged  would  be  sound.  Inasmuch  as  that 
statute  provides  that  a  party  desiring  to  ap- 
peal from  a  Judgment  or  order  of  the  superior 
court  may  serve  on  the  prevailing  party  a 
written  notice  "that  he  appeals  from  such 
Judgment  or  order."  Balllnger's  Ann.  Codes 
&  St  {  6603.  But  the  Legislature  later  en- 
acted that  "no  appeal  shall  be  dismissed  for 
any  informality  or  defect  in  the  notice  of 
appeal,  ♦  •  •"  (Laws  1899,  p.  79.  c. 
49;  Pierce's  Code,  |  1066);  and  since  then 
we  have  held  that  the  words  "intends  to  ap- 
peal," "will  appeal,"  or  "give  notice  of  their 
application  to  appeal"  are  equivalent  to,  and 
have  the  same  effect  as,  the  more  direct 
phraseology  of  the  statute — ^that  is,  each  will 
effect  an  appeal.  Banahan  v.  Gibbons,  2$ 
Wash.  255,  62  Pac.  773;  In  re  Murphy's  Es- 
tate, 26  Wash.  222,  66  Pac  424;  Brown  v. 
Calloway  (Wash.)  75  Pac.  630.  And  of  course 
if  the  phrases  above  cited  are  sufficient  to 
effect  the  appeal,  the  words  "has  appealed" 
will  likewise  perform  the  same  office. 
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Neitlier  te  the  second  objection  well  taken. 
The  only  question  presented  by  the  record 
or  discussed  in  the  brief  is  the  question,  does 
the  complaint  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  and  this  Is  clearly 
stated  in  the  brief.  The  fact  that  it  was  not 
form<ally  assigned  as  the  error  relied  upon 
is  not  ninteriai. 

In  his  complaint  the  respondent  alleged 
that  he  was  the  owner  in  fee  of  the  land 
above  mentioned.  That  he  acquired  the 
same  under  and  bj  virtue  of  the  homestead 
laws  of  the  United  States.  That  in  1888,  the 
time  he  settled  upon  the  same  and  filed  hid 
right  of  homestead,  he  was  a  married  man. 
That  his  wife  was  then  living  with  him, 
and  that  she  continued  to  live  with  him,  and 
reside  upon  the  land,  until  her  death  In  Feb- 
ruary. 1891.  That  at  the  time  of  her  death 
she  left  surviving  her,  and  as  her  heirs  at 
law,  Emma  O'Dell,  Margaret  A.  James,  Ber- 
tha James,  Mabel  E.  James,  and  Walter  W. 
James,  children  of  herself  and  the  respond- 
ent, some  of  whom  were  then  and  now  are 
minors,  and  that  said  children  continued  to 
reside  with  him  upon  the  land  from-  the  time 
of  their  mother's  death  until  be  proved  up 
on  the  same,  and  obtained  a  patent  therefor 
from  the  United  States  in  1894.  That  Le- 
roy  James,  the  appellant,  is  not  the  son  of 
the  respondent  nor  of  his  deceased  wife,  bat 
that  his  name  was  formerly  Oharles  Le  Roy 
Rumbaugh,  and  is  no  kin  or  relation  to  the 
respondent  or  his  deceased  wife,  but  plain- 
tiff alleges  the  facts  to  be  in  regard  to  Le- 
roy  James:  "That  in  the  state  of  Iowa,  in 
the  county  of  Jasper,  one  Newton  Melville 
Rumbaugh,  .the  father  of  said  Charles  Leioy 
Rumbaugh,  herein  called  Leroy  James,  rep- 
resented to  the  plaintiff  and  his  deceased 
wife,  Margaret,  that  he  was  a  widower,  and 
that  the  mother  of  said  boy  was  deed  at  the 
tiine  aforesaid,  to  wit.  In  March,  1888,  and 
requested  the  said  plaintiff  and  his  said  wife, 
now  deceased,  to  adopt  the  said  Charles  Le- 
roy Rnmbangh,  and  that  the  said  plaintiff 
and  his  said  wife,  relying  upon  the  represen- 
tation.') of  said  Newton  Melville  Rumbaugh 
that  his  wife,  the  mother  of  said  boy,  was 
then  dead,  did  adopt,  under  the  laws  of  the 
state  of  Iowa,  the  said  Charles  Leroy  Rum- 
baugh, under  the  name  of  Leroy  James,  into 
his  family,  but  the  said  plaintiff  alleges  that 
in  truth  and  In  fact  the  mother  of  said  boy 
was  not  dead,  as  was  represented  by  the  said 
father,  Newton  Melville  Rumbaugh,  but  was 
still  living,  and  plaintiff  alleges  that  the 
whole  adoption  under  the  said  laws  was  Il- 
legal and  was  void  and  of  no  effect,  and 
conferred  no  rights  whatever  upon  the  said 
boy  In  regard  to  the  property  of  the  said 
plaintiff  herein,  and  If  plaintiff  had  known 
that  the  wild  mother  of  said  boy  was  living 
or  in  existence,  he  would  not  have  adopted 
said  child  ns  aforesaid.  That  In  the  fall  of 
said  year.  1888,  during  the  month  of  Septem- 
ber, the  said  plaintiff,  with  his  said  wife 
and  children,  left  the  state  of  Iowa  and  emi> 


grated  to  the  then  territory  of  Washington, 
bringing  said  Leroy  James  with  them  as  a 
part  of  said  family,  and  that  in  October  of 
that  year  be  filed  his  homestead  on  said 
land  in  question,  as  set  forth  in  paragraph  2 
of  said  complaint  Plaintiff  further  alleges 
that  the  said  Leroy  James  continued  to  live 
in  the  family  of  said  plaintiff  until  he  l>e- 
came  a  wayward  and  at  last  incorrigible, 
and  some  time  in  the  month  of  October, 
1883,  upon  an  examination  had  by  the  au- 
thorities of  Spokane,  he  was  committed  to 
the  State  Reform  School  at  Chehalis,  Wash- 
ington, as  being  an  incorrigible  boy,  and  he 
remained  there  for  something  like  two  years 
in  said  institution  for  the  refwmation  of 
wayward  boys,  when  the  mother  of  said  boy, 
who  appeared  to  be  then  living  in  Whatcom, 
Wash.,  appeared  at  said  State  Reform 
School,  and  demanded  said  Leroy  James, 
claiming  him  as  her  son,  and  finally  took 
him  from  said  reform  school,  and  to  her 
home  in  said  Whatcom,  Wash.,  where  he 
was  for  a  year  or  more.  That  said  plaintiff 
alleges  that  he  was  entirely  ignorant  of  her 
whereabouts,  and  supposed  that  said  l)oy 
had  no  mother,  and  supposed  that  the  repre- 
sentations of  the  father  made  at  the  time  of 
the  adoption  were  true  as  therein  stated. 
That  after  the  mother  had  taken  charge  and 
control  of  said  boy,  as  aforesaid,  she  inform- 
ed the  plaintiff  of  her  identity  as  the  mother 
of  said  boy,  claiming  the  right  and  the  cus- 
tody of  him,  and  the  said  plaintiff  then  and 
there  offered,  and  did,  relinquish  all  claim 
and  right  to  the  custody  and  control  of  said 
child,  and  plaintiff  avers  that  he  had  bad  no 
charge  or  control  over  the  said  boy  since  said 
time,  and  avers  that  he  has  no  right  or  claim 
to  the  said  boy  or  the  custody  of  him.  Plain- 
tiff fmlher  alleges  that  he  never  took  any 
steps  in  the  territory  of  Washington  or  in  the . 
state  of  Washington  to  adopt  said  boy  into 
his  family  except  in  the  state  of  Iowa,  as 
aforesaid.  Plaintiff  further  alleges  that  the 
said  adoption  of  the  said  boy  in  the  state  of 
Iowa,  as  aforesaid,  in  consequence  of  the 
false  and  fraudulent  representations  of  the 
father  of  said  boy  in  regard  to  the  death  of 
the  said  mother,  was  void  under  the  laws  of 
the  state  of  Iowa,  and  that  said  boy  acquired 
no  rights  to  property  or  otherwise  by  virtue 
of  the  said  adoption,  even  In  the  state  of 
Iowa.  Plaintiff  further  alleges  that  said  boy 
has  no  rights  of  property,  either  as  the  heir 
of  plaintiff  or  of  his  deceased  wife  in  the 
state  of  Iowa,  in  the  territory  of  Washing- 
ton, or  in  the  state  of  Washington.  That  the 
laws  governing  the  adoption  of  children  are 
not  at  all  similar  in  the  state  of  Iowa  or  the 
territory  of  Washington  or  state  of  Wash- 
ington. That  a  different  mode  and  a  differ- 
ent tribunal  is  resorted  to  for  adoption,  and 
even  if  the  adoption  of  the  said  boy  was  in 
any  way  legal  In  the  state  of  Iowa,  it  has 
no  force  or  effect  in  the  territory  of  Wash- 
ington or  the  state  of  Washington." 
The  respondent  further  alleges  that  the 
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defendants  are  claiming  some  right  or  In- 
terest In,  or  title  to,  the  property,  but  that 
they  haye  no  such  right  or  Interest,  and  be 
prays  that  his  title  to  the  premises  be  qui- 
eted. To  the  complaint  the  defendant  Le- 
roy  James  filed  a  general  deunirrer,  which 
the  trial  court  overruled.  He  thereupon  re- 
fused to  plead  further,  and  Judgment  was 
entered  against  him.  In  accordance  with  the 
prayer  of  the  complaint. 

The  appellant  first  contends  that  the  al- 
legations of  the  complaint  In  reference  to  the 
manner  title  was  acquired  to  the  real  prop- 
erty In  question  show  that  the  heirs  at  law 
of  the  deceased  wife  of  the  appellant  have 
an  Interest  in  an  undivided  half  of  the  prop- 
erty, under  the  rule  of  the  case  of  Ahem  v. 
Ahern,  31  Wash.  334,  71  Pac.  1023.  7(5  Am. 
St.  Hep.  912;  and,  as  the  respondent's  in- 
terests are  confined  to  the  other  undivided 
half,  it  is  of  no  concern  to  him  who  claim 
to  be  heirs  at  law  of  the  first.  But  this.  It 
seems  to  us.  Is  only  another  way  of  saying 
that  the  respondent  lias  no  legal  capacity  to 
sue^  and  to  that  objection  It  is  a  sufficient 
answer  to  say  that  appellant  did  not  demur 
to  the  complaint  on  that  ground.  The  de- 
murrer filed,  as  we  have  said,  was  a  general 
demurrer — one  going  to  the  sufficiency  of  the 
complaint  to  state  a  cause  of  action — and 
such  a  demurrer  does  not  raise  the  ques- 
tion of  the  capacity  of  the  plaintiff  to  main- 
tain the  action.  The  want  of  legal  capacity 
to  sue  Is  made  a  special  ground  of  demurrer 
by  the  statute,  and  to  raise  It  by  demurrer 
it  must  be  pointed  out  specially.  The  ques- 
tion then  turns  on  the  allegations  concerning 
the  adoption  of  the  appellant.  The  respond- 
ent, it  will  be  noticed,  after  alleging  that  he 
did  adopt  the  appellant  into  his  family  under 
the  laws  of  the  state  of  Iowa,  avers  that  such 
adoption  was  void  and  of  no  effect  because  of 
certain  matters  which  he  particularizes.  But 
It  seems  to  us  that  none  of  these  could  avoid 
the  adoption  proceedings.  That  the  father 
of  the  boy  at  the  time  of  the  adoption  made 
false  statements  concerning  the  death  of  the 
mother,  or  that  the  respondent  would  not 
have  adopted  the  boy  had  he  known  that  the 
mother  was  living,  or  that  the  boy  afterwards 
became  incori'igible,  and  was  sent  to  the  re- 
form school,  and  was  subsequently  taken 
therefrom  by  hia  natural  mother,  or  that  the 
plaintiff  did  not  subsequently  in  the  terri- 
tory or  state  of  Washington  take  steps  to 
adopt  the  boy,  does  not  render  the  adoption 
had  In  Iowa  illegal  in  so  far  as  we  are  In- 
formed as  to  the  laws  of  that  state.  True, 
the  respondent  alleges  In  many  places  in  his 
complaint  that  the  adoption  was  void  under 
the  laws  of  Iowa,  but  this  is  only  his  con- 
clusion from  the  facts  alleged.  He  does  not 
set  out  the  laws  of  that  state  showing  where- 
in they  render  the  adoption  void  and  of  no 
effect,  and  this  court  must  apply  to  the  facts 
the  rules  of  law  of  this  state,  and,  applying 
such  rules,  we  do  not  find  the  facts  Buf- 
flclent  to  avoid  the  adoption. 


We  have  not  overlooked  the  contention  of 
the  plaintiff  to  the  effect  that  the  consent  of 
the  mother  is  a  prerequisite  to  a  valid  adop- 
tion under  the  laws  of  this  state,  and  that 
the  complaint  sufficiently  shows  that  there 
was  no  consent  of  the  mother  to  the  adoption 
of  the  api)eliant.  But  consent  of  the  mother 
of  a  child  to  its  adoption  by  another  Is  only 
necessary  when  she  is  living  with  her  hus- 
band, or  has  custody  and  control  of  her 
child;  her  consent  is  not  necessary  when  she 
is  living  separate  and  apart  from  her  bus- 
band,  and  the  husband  has  the  charge  and 
control  of  the  child.  The  complaint  does  not 
negative  this  condition,  or  show  that  the 
mother's  consent  was  necessary.  As  under 
the  laws  of  this  state  an  adopted  child  Is  the 
legal  heir  of  his  adopters  to  the  same  extent 
he  would  be  if  bom  to  them  in  lawful  wed- 
lock, the  appellant,  under  the  facts  shown 
by  the  complaint,  Is  the  lawful  heir  of  the 
deceased  wife  of  the  respondent,  and  as  such 
has  an  interest  in  the  property  in  suit. 
Ahem  V.  Ahem,  31  Wash.  334,  71  Pac  102S, 
96  Am.  St.  Rep.  912.  The  court  therefore 
erred  in  overruling  his  demurrer  to  the  com- 
plaint 

The  judgment  appealed  from  will  be  re- 
versed, and  the  cause  remanded,  with  in- 
structions to  sustain  the  demurrer  to  tbe 
complaint  vvith  leave  to  the  respondent  to 
amend  if  he  so  desires. 

MOUNT,  DUNBAR,  and  ANDERS.  JJ, 
concur. 


McCONAGHY  v.  CLARK. 

^Supreme  Court  of  Washington.     Sept.  21, 
1904.) 

MAILS  —  TRANSPORTATION  —  CONTRACTS — StTB- 
STrrUTION  OF  CARBIEBS  —  consent — PI.EAD- 
INO  —  8UFFICIKNCY— DETERMINATION — PRIOR 
RULING  BT  ANOTHER  JUDGE— EFFECT  —  EVI- 
DENCE. 

1.  A  trial  judge  can  pass  on  the  sufficiency  of 
an  amended  complaint  at  the  trial,  objected  to 
on  tlie  ground  that  it  did  not  state  facts  con- 
stituting a  cause  of  action,  notwithstanding  a 
demurrer  thereto  on  the  same  ground  tiad  pre- 
viously beea  overruled  by  another  judge  of  the 
same  court. 

2.  P.  contracted  with  the  United  States  for 
the  carrying  of  mails  over  a  certain  route,  with 
the  privilege  of  8ulx:ontracting  the  same  to 
plaintiff,  which  he  did.  Thereafter  plaintiff  con- 
ti'acted  with  defendant  for  his  substitution  in 
his  place  with  reference  to  such  con  tract,  but. 
defendant  having  failed  and  refused  to  carry 
out  such  contract,  plaintiff  brought  suit  for 
damages.  Held  that,  since  such  substitution 
could  not  be  properly  made  except  on  the  con- 
sent and  approval  of  both  P.  and  the  Post- 
Oflice  Department,  a  complaint  failing  to  al- 
lege such  consent  was  fatally  defective. 

3.  Where,  in  an  action  for  hi-each  of  a  con- 
tract by  which  defendant  agreed  to  substitute 
himself  for  plaintiff  as  subcontractor  in  a  T"nit- 
ed  States  mail  route  contract,  it  appeared  that, 
though  the  contractor  was  willing  to  make  tiie 
substitution  on  certain  terms,  and  there  was  no 
showing  that  the  terms  had  iieen  complied  with, 
or  that  the  United  States  had  consented  there- 
to, plaintiff  was  not  entitled  to  recover. 
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Appeal  from  Superior  Court,  Klug  County; 
George  E.  Morris,  .Tnclge. 

Action  by  Hugh  McConaghy  against  Alva 
C.  Clark.  From  a  Judgment  In  favor  of  de- 
fendant,  plaintiff   appeals.    AflBrmed. 

Frank  B.  Wiestling  and  William  Martin, 
for  apijellant  Greene  &  Griffiths,  for  re- 
spondent. 

PER  CURIAM.  Plaintiff,  Hugh  McCon- 
aghy, sued  defendant,  Alva  C.  Clark,  for 
breach  of  contract,  in  the  superior  court  of 
King  county.  At  tlie  trial  the  plaintiff  was 
nonsuited.  Thereupon,  in  due  time,  he  made 
and  filed  his  motion  for  a  new  trial,  which 
was  overruled.  .Judgment  was  entered  In 
the  lower  court  dismissing  the  action,  and 
plaintiff  appeals. 

The  cause  of  action  as  alleged  In  the 
amended  complaint  is  predicated  upon  the 
following  written  agreement  entered  into 
between  the  parties,  to  wit: 

"Substitution  of  A.  C.  Clark  for  Hugh  Mc- 
Conaghy. 

"Whereas  Alfred  Parker  of  London,  Ken- 
tucky, did  on  the  second  (2nd)  day  of  Feb- 
ruary, 1001,  release  one  Hugh  McConaghy 
from  his  obligations  and  liabilities  on  a  cer- 
tain United  States  mall  service  subcontract, 
dated  July  2nd,  1808,  for  Route  No.  471,001. 

"And  whereas,  the  said  Alfred  Parker,  is 
desirous  of  substituting  one  A.  C.  Clark  of 
King  County,  State  of  Washington,  for,  and 
in  the  place  of  said  Hugh  McConaghy. 

"Now  therefore,  the  said  Alfred  Parker 
does  hereby  substitute  the  said  A.  C.  Clark, 
for  said  Hugh  McConaghy  as  party  of  the 
second  part  in  said  contract,  and  for  value 
received,  the  said  A.  C.  Clark  does  hereby 
substitute  himself  for,  and  In  the  place  of 
said  Hugh  McConaghy,  under  said  contract, 
as  party  of  the  second  part. 

"And  the  said  Clark  does  hereby,  for  value 
received,  agree  faithfully  on  his  part  to 
perform  each  and  all  of  the  obligjitlons  and 
promises  contained  in  said  contract  of  July 
2nd,  1898,  on  the  part  of  the  party  of  the 
second  part,  and  said  subcontract  of  said 
date  l8  hereby  referred  to  and  embodied  in, 
and  made  a  part  of  this  contract. 

"And  the  said  Alfred  Parker  for  value  re- 
ceived, does  hereby  agree  with  the  said 
A.  C.  Clark,  that  he  will  carry  out  with  him 
his  obligations  in  said  contract,  of  July  2nd, 
1898,  to  all  Intents  and  purposes  as  if  the 
said  Clark  were  the  said  McConaghy." 

It  Is  alleged  In  such  complaint  that  the 
parties  to  this  written  instrument  "made  a 
mutual  mistake  regarding  the  recital  therein 
contained  wherein  it  was  stated  that  Alfred 
Parker  did  on  the  2d  day  of  February.  1901, 
release  said  Hugh  McConaghy  from  his  ob- 
ligations and  liabilities  on  a  certain  U.  S. 
mail  service  subcontract,  dated  July  2,  1898, 
for  route  No.  471,001,  which  said  instrument 
Is  the  same  as  Exhibit  A,  herein  referred  to, 


•  •  •  in  that  said  parties  thereto  both 
then  and  there  well  understood  that  said 
Hugh  McConaghy  had  not  at  that  time  been 
so  released  by  the  said  Alfred  Parker."  It 
was  further  alleged  that  both  of  said  parties 
(appellant  and  respondent)  well  knew  that 
appellant  was  still  under  his  obligations  and 
liabilities  contained  In  Exhibit  A,  and  that 
appellant  had  not  been  released  therefrom. 
The  Exhibit  A  referred  to  was  the  subcon- 
tract for  transporting  the  mall  on  route  No. 
471,001,  entered  into  between  Alfred  Parker 
and  Hugh  McConaghy  on  July  2,  1898,  which 
was  annexed  to  the  complaint,  and  also  re- 
ferred to  in  the  agreement  between  McCon- 
aghy and  Clark  above  set  forth.  There  is  a 
recital  In  this  exhibit  to  the  effect  that  the 
original  contract  for  transporting  the  mail 
on  route  No.  471,001  was  executed  between 
the  United  States,  by  the  Postmaster  Gren- 
eml,  and  Alfred  Parker,  and  that  conditional 
permission  was  obtained  to  sublet  the  same 
to  appellant,  McConaghy.  Appellant  further 
alleged  that  he  performed  all  and  singular 
his  obligations,  promises,  and  duties  to  be 
by  him  performed  under  the  agreement  be- 
tween him  and  respondent  Clark;  that  re- 
spondent totally  failed  to  carry  out  or  per- 
form any  of  the  obligations,  covenants,  and 
promises  to  be  performed  by  him,  and  es- 
pecially "failed,  refused,  and  neglected  to 
substitute  himself  for  and  In  place  of  said 
Hugh  McConoghy  under  the  said  contract 
herein  referred  to,  to  wit.  Exhibit  A,  as  party 
of  the  second  part  therein,  and  the  defend- 
ant totally  failed,  refused,  and  neglected, 
faithfully  or  at  all,  on  his  part,  to  perform 
any  of  the  obligations  and  promises  con- 
tained In  said  Exhibit  A,  to  be  performed  by 
the  said  defendant,  the  party  of  the  second 
part  therein,  and  the  defendant  refused  to 
assume  any  of  the  obligations  of  the  plaintiff 
under  said  Exhibit  A.  By  reason  of  such 
neglect  and  refusal  on  the  part  of  the  de- 
fendant to  enter  Into  said  contract  with  said 
Parker,  and  to  carry  out  with  said  Parker 
the  obligations  thereunder  of  the  plaintiff, 
the  plaintiff  was  compelled  to  continue  the 
performance  of  his  obllgattons  to  said  Par- 
ker, whereby  the  plaintiff  has  suffered  dam- 
ages at  the  hands  of  the  said  defendant  in 
the  sum  of  six  hundred  dollars  (1000).  no 
part  of  which  has  been  paid."  Appellant 
prayed  Judgment  for  said  amount,  together 
with  his  costs  and  disbursements.  Respond- 
ent in  the  court  below  demurred  to  this 
amended  complaint,  alleging,  among  other 
grounds,  that  It  "does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action."  This 
demurrer  came  on  for  hearing  before  Hon. 
W.  R.  Bell,  one  of  the  Judges  of  said  superior 
court,  and  was  overruled.  The  respondent, 
for  answer  to  the  complaint,  denied  all  the 
material  allegations  thereof,  except  the  al- 
legation that  he  signed  the  paper  writing 
therein  set  forth.  The  first  affirmative  de- 
fense charges  that  appellant  procured  the 
signing  of  the  above  contract  by  false  repre- 
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sentatlons.  The  second  affirmative  defense 
is  as  foUo-ws:  "Further  anawering  said 
amended  complaint,  this  defendant  alleges 
that  the  said  agreement  referred  to  In  par- 
agraph 2  of  plaintiff's  complaint,  and  all 
negotiations  with  respect  thereto  between 
plaintiff  and  defendant,  were  conditioned  up- 
on the  approval  of  said  Parker,  mentioned 
therein,  and  of  the  government  of  the  Unit- 
ed States  and  of  the  Postmaster  General 
thereof,  and  that  the  approval  of  said  Par* 
ker,  or  of  said  government  and  of  said 
Postmaster  General,  was  never  obtained,  and 
that  this  defendant  never  qualified  or  became 
competent  to  act  as  mail  carrier  In  accord- 
ance with  the  laws  of  the  United  States  and 
post-office  requirements,  and  that  plaintlfC 
continued  uninterruptedly,  ever  since  before 
said  agreement  mentioned  in  paragraph  2 
aforesaid  was  signed,  until  after  the  com- 
mencement of  this  action,  to  perform  the 
terms,  conditions,  and  requirements  and  to 
do  the  work  referred  to  and  required  in  said 
agreement  between  plaintiff  and  said  Par- 
ker, and  to  receive  the  usual  and  contractual 
compensation  for  his  services."  The  reply 
is  unique  in  form,  and  is  in  the  following 
words  and  figures,  omitting  the  title  of  the 
action:  "Comes  now  the  plaintiff,  by  his 
attorney,  Prank  B.  Wiestling,  and  for  reply 
to  the  so-called  answer  or  further  answer  to 
the  complaint,  as  amended,  alleges  as  fol- 
lows: (1)  He  denies  each  and  every  allega- 
tion contained  on  pages  1,  2,  3,  and  4  thereof, 
and  especially  denies  that  he  has  received 
any  compensation  since  the  20th  day  of 
April,  1901,  for  the  services  mentioned  on 
page  4  of  said  further  answer  to  the  amended 
complaint  Wherefore  plaintiff  demands 
Judgment  as  is  contained  in  his  amended 
complaint."  The  cause  came  on  for  trial 
before  the  superior  court,  with  Hon.  G«o. 
E.  Morris  as  the  presiding  Judge  thereof,  and 
a  jury.  At  the  conclusion  of  the  evidence 
in  appellant's  behalf,  on  motion  of  respond- 
ent's counsel  a  nonsuit  was  granted  upon  the 
following  grounds:  "(1)  That  the  complaint 
does  not  state  facts  sufficient  to  constitute 
a  cause  of  action;  (2)  that  there  is  no  evi- 
dence in  the  case  showing  any  contractual 
relation  between  the  plaintiff  and  the  de- 
fendant; (3)  that  there  is  no  evidence  in  the 
case  that  Air.  Parker  consented  to  this  al- 
leged agreement  of  substitution;  and  (4) 
there  is  no  testimony  at  all  of  any  damage 
having  been  suffered  by  this  plaintiff." 

1.  From  an  inspection  of  the  pleadings 
filed  by  appellant,  it  is  difficult  to  ascertain 
the  nature  of  the  issues  tendered  by  him 
with  any  degree  of  accuracy  or  precision. 
Under  the  rulings  made  by  this  court  in 
Shephard  v.  Gove,  26  Wash.  452,  67  Pac. 
256,  Judge  Morris  had  the  legal  right  to 
pass  upon  and  determine  the  sufficiency  of 
this  amended  complaint  at  the  trial,  on  the 
ground  that  it  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action,  notwithstand- 
ing the  previous  ruling  of  Judge  Bell  over- 


ruling  the  demurrer  to  such  complaint  This 
pleading  seems  to  be  wanting  in  matorlal 
averments,  in  that  It  fails  to  allege  that  Al- 
fred Parker,  the  original  contractor  with 
the  United  States  government  concerning 
this  mall  service,  ever  consented  to  the  sub- 
stitution of  respondent,  Clark,  in  place  of 
appellant  McConaghy,  with  the  approval  of 
the  Postmaster  General,  representing  the 
United  States  in  that  behalf,  or  in  any  man- 
ner. It  was  necessary  for  appellant  to  al- 
lege and  show  not  only  that  this  substitution 
was  made  with  the  consent  and  approval 
of  Parker,  but  that  such  change  was  au- 
thorized and  recognized  by  the  Post-Office  De- 
partment of  the  general  government,  or 
that  Parker  and  the  general  government 
were  ready  and  willing  to  accept  such  sub- 
stitution. This  conclusion  is  strengthened 
when  we  consider  the  provisions  of  the 
above  Exhibit  A,  and  the  document  thereto 
attached,  designated  as  "Principal  Require- 
ments of  the  United  States  for  Tiansporting 
the  Malls"  on  the  routes  of  the  character  and 
kind  named  in  the  contract  upon  which  the 
present  action  is  founded.  It  appears  that 
from  the  contract  between  Parker  and  ap- 
pellant, it  was  necessary  for  Parker  to  first 
obtain  from  the  Postmaster  General  con- 
ditional permission  to  sublet  the  same  to 
appellant,  which  language  plainly  implies 
that  such  i>ermis6ion  was  to  be  thus  obtained 
before  the  subletting  contract  to  appellant 
became  effectual.  There  is  also  a  provi- 
sion In  these  requirements  that  "this  service 
is  subject  in  all  respects  to  the  approval  of 
the  Postmaster  General."  Wherefore  it  is 
evident  that  even  Parker  himself  could  not 
have  made  such  substitution  complete  with- 
out the  consent  of  the  Postmaster  GeneraL 
The  transportation  of  the  mails  is  one  of 
responsibility.  In  many  respects  it  is  Iiotb 
a  personal  and  public  trust  It  involves  im- 
portant duties  towards  the  general  govern- 
ment and  it  is  necessary  that  the  head  of 
the  Post-Office  Department  should  know  the 
party  or  parties  who  are  'engaged  In  such 
service.  A  subcontractor  cannot  during  the 
life  of  his  contract  for  the  transportation  of 
the  malls  change  at  his  own  instance  his  con- 
tractual relations  with  regard  to  such  serv- 
ice. He  must  have  the  consent  of  his  su- 
periors. 

2.  The  record  discloses  that  the  greater 
portion  of  the  testimony  was  directed  to- 
wards the  alleged  mistake  in  the  recital  con- 
tained In  the  above  contract  regarding  the 
release  of  appellant  "from  his  obligations 
and  liabllltleB"  on  the  subcontract  between 
him  and  Parker.  It  appears  that  the  trial 
Judge  was  very  liberally  inclined  towards 
appellant  in  allowing  him  to  put  in  bis  evi- 
dence not  only  with  regard  to  such  mistake, 
but  also  with  reference  to  the  alleged  sabsti- 
tutlon  of  respondent  for  appellant  in  the  mail- 
service  subcontract  with  Parker.  Conced- 
ing, for  the  purposes  of  this  controversy,  that 
the  proofs  adduced  by  appellant  at  the  trial. 
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when  considered  in  connection  with  respond- 
ent's answer,  showed  prima  fade  that  there 
was  a  mistake  in  that  respect,  still  we  are 
of  the  opinion  that  there  was  a  failure  of 
proof  as  to  the  alleged  substltation  of  re- 
spondent tor  appellant  in  the  matter  of  this 
alleged  subcontract  Much  of  the  testimony 
regarding  this  feature  of  the  transaction  was 
hearsay  in  character,  and  indirect  in  its 
tendency.  There  is  no  testimony  that  the 
Postmaster  Oeneral,  acting  in  behalf  of  the 
United  States,  conditionally  or  otherwise 
approved  this  alleged  substitution.  The  ap- 
pellant's evidence  only  tended  to  show  that 
Parker  was  willing  to  make  the  change  In 
that  behalf  provided  the  necessary  contract 
and  bond  therefor  were  forthcoming;  that 
respondent  was  aware  of  some  negotiations, 
the  true  nature  of  which  does  not  appear,  be- 
tween Parker  and  appellant  relating  to  such 
substitution,  but  that  the  same  was  not  con- 
summated, for  some  reason  not  apparent 
from  the  evidence,  or  from  any  showing 
made  in  the  record.  The  testimony  leaves 
us  in  the  dark  whether  this  alleged  failure 
was  owing  to  the  acts  or  defaults  of  re- 
spondent, or  that  it  was  occasioned  by  dr- 
cnmstances  over  which  both  the  appellant 
and  respondent  had  no  control. 

3.  The  further  contention  of  appellant  that, 
under  the  showing  made  at  the  trial,  be  was 
at  least  entitled  to  recover  nominal  damages, 
is  untenable,  for  the  reasons  hereinbefore 
stated. 

No  reversible  error  appearing  In  the  rec- 
ord, the  Judgment  of  the  superior  court 
mast  be  affirmed. 


NORMILB  r.   NORTHERN  PAO.   RY.  CO. 

(Supreme  Court  of  Washington.     Sept  21, 
1904.) 

CABBTESS— LOSS  OF  FBEIGHT— DELIVEBT— CAK- 
IHO  FOB  GOODS— NBGLIOKNCE— BEMOVAI/—NO- 
TICB— BKASONABIX    TlirK— LACHES— QUESTION 

or  lAw. 

1.  Plaintiff  shipped  an  engine,  together  with 
certain  tools  and  a  cable  used  in  connection 
therewith,  consigned  to  himself  at  a  flag  station 
on  defendant's  road  where  defendant  maintain- 
ed a  warehouse  and  a  side  track,  but  no  station 
or  agent  The  consignment  was  shipped  on  an 
open  flat  car,  and  on  its  arrival  plaintiff,  in 
passing  through  the  town,  discovered  the  car  set 
out  on  the  side  track,  and  notified  his  bookkeep- 
er to  confer  with  defendant's  agent  at  an  ad- 
Joining  station,  and  ascertain  if  the  tools  be- 
longed to  plaintiff,  and,  if  so,  to  unload  the 
same.  Plaintiff's  bookkeei>er  was  nnable  to  ob- 
tain this  information  until  it  was  too  late  to 
unload  the  material  the  next  day,  and  during 
the  night  the  tools  and  cable  were  lost  or  stolen 
from  the  car.  Held,  that  the  mere  setting  out 
of  the  flat  car  on  the  siding,  without  more,  did 
not  constitute  a  delivery. 

2.  The  carrier,  not  having  placed  the  tools  and 
cable  in  its  warehouse  on  their  arrival,  as  it 
might  have  done,  was  liable  to  plaintiff  for 
their  loss. 

3.  Where  tools  were  consigned  to  the  shipper 
at  a  flag  station,  and  on  arrival  the  consignee, 
in  passing  through  the  town,  noticed  a  car  con- 
taining similar  goods  standing  on  the  side  track 


whereupon  he  immediately  took  steps  to  ascer- 
tain if  the  shipment  belonged  to  him,  no  notice 
of  arrival  on  the  part  of  the  carrier  was  re- 
quired. 

4.  Notice  of  the  arrival  of  tools  shipped,  ad- 
dressed b^  the  carrier's  agent  to  the  consignee 
at  the  vouxt  of  destination,  and  mailed,  is  suffi- 
cient 

5.  A  consignee  of  tools  shipped  was  not  guilty 
of  laches  in  that  he  was  not  prepared  to  receive 
and  remove  the  same  until  the  day  following  the 
day  on  which  he  received  notice  of  arrival. 

6.  In  an  action  against  a  carrier  for  the  loss 
of  goods,  where  there  is  no  dispute  about  the 
material  facts,  the  qnestion  what  is  a  reason- 
able time  in  which  the  goods  should  have  been 
removed  by  the  consignee  is  for  the  court. 

Appeal  from  Superior  Court,  King  County; 
Ctoo.  B.  Morris,  Judge. 

Action  by  S.  Normile  against  the  Northern 
Pacific  Railway  Company.  From  a  Judg- 
ment in  favor  of  defendant,  plaintifT  appeals. 
Reversed. 

Bennett  ft  Whitham,  for  appellant  Jas.  F. 
McBIroy,  B.  S.  Grosscup,  and  A.  A.  Booth, 
for  respondent 

PBR  CURIAM.  Action  brought  in  the  Bu- 
perlor  court  of  King  county  by  plaintiff,  S. 
Normile,  against  defendant,  the  Northern  Pa- 
cific Railway  Company,  on  account  of  the 
loss  of  freight.  The  cause  was  tried  to  the 
court  without  a  Jury.  The  following  findings 
of  fact  and  conclusions  of  law  were  made  in 
the  trial  court:  "(1)  That  on  December  11, 
1901,  at  Portland,  Oregon,  the  defendant  re- 
ceived from  the  plaintiff  for  shipment  to  Fre- 
mont, Washington,  for  the  sum  of  |34,  the 
following  goods,  wares,  and  merchandise,  to 
wit,  one  donkey  engine  and  tool  box  and  two 
coils  of  steel  cable.  (2)  That  the  allegations 
set  forth  In  paragraph  three  of  plalntUTs 
complaint  are  untrue,  and  that  the  defend- 
ant did  safely  carry  and  deliver  to  the  said 
plalntur,  at  Fremont,  Washington,  In  accord- 
ance with  its  contract  of  carriage,  the  goods, 
wares,  and  merchandise  hereinabove  de- 
scribed, and  that  plaintiff  has  sutTered  no 
damage  whatsoever.  (3)  That  the  allega- 
tions set  forth  in  the  fourth  paragraph  of 
plaintiff's  complaint  are  each  and  all  un- 
true, and  that  plaintiff  has  suffered  no  dam- 
age In  the  sum  of  one  hundred  dollars,  or  In 
any  other  sum;  that  there  was  no  failure  on 
the  part  of  the  defendant  to  deliver  said 
property  to  plaintiff.  Wherefore  the  court 
finds  as  conclusions  of  law  that  plaintiff  take 
nothing  by  his  said  action;  that  the  defend- 
ant Is  entitled  to  Judgment  for  Its  costs  and 
disbursements  herein."  Plaintiff  duly  ex- 
cepted to  each  of  these  findings  and  conclu- 
sions, save  as  to  the  first  finding  of  fact 
above  noted.  These  exceptious  were  over- 
ruled in  the  lower  court  Plaintiff  excepted, 
and  Judgment  was  entered  dismissing  the  ac- 
tion, from  which  plaintiff  prosecutes  this  ap- 
peal. 

Paragraph  S  of  the  complaint,  which  is 
referred  to  in  the  findings,  is  In  the  follow- 
ing words  and  figures:  "That  the  defend- 
ant did  not  safely  carry  and  deliver   the 
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said  goods  pursuant  to  said  agreement,  nor 
any  part  thereof,  except  the  said  engine,  but, 
on  the  contrary,  the  said  defendant  so  negli- 
gently conducted  and  so  misbehaved  in  re- 
gard to  the  same,  In  its  calling  as  carrier, 
that  the  said  plow,  steel  cable,  and  the  said 
tool  box,  together  with  the  tools  contained 
therein,  were  wholly  lost  to  plaintiff,  to  his 
damage  In  the  sum  of  $243,  the  same  being 
the  value  of  said  property  which  the  said  de- 
fendant has  failed  to  deliver  to  plaintiff." 
The  respondent  company  denied  the  material 
allegations  of  the  complaint,  and  pleaded  as 
a  separate  defense:  "That  at  the  time  said 
goods  were  received  by  defendant  for  ship- 
ment, to  wit,  December  11,  1901,  at  Port- 
land, Oregon,  it  was  agreed  and  understood 
that  said  defendant  should  not  be  responsi- 
ble for  the  loss  of  any  article  shipped  upon 
open  cars;  that  said  goods  were  shipped  up- 
on open  cars  and  at  plaintiff's  risk."  Appel- 
lant, Normile,  by  his  reply,  denied  all  the  al- 
legations of  this  affirmative  defense.  It  was 
stipulated  at  the  trial  that  the  value  of  the 
goods  lost  was  $243,  as  alleged  in  the  com- 
plaint. Fremont  was,  at  the  time  of  the  al- 
leged grievances,  what  was  termed  a  flag  or 
prepaid  station  located  on  respondent's  line 
of  railroad  in  King  county.  The  respondent 
company  had  no  regular  agent  at  such  sta- 
tion. The  nearest  agent  of  the  company  at 
that  time  was  located  at  Interbay,  and  had 
charge  of  other  stations  near  by,  including 
Fremont,  in  the  matter  of  the  delivery  of 
freight  from  the  cars  of  respondent  company 
to  consignees.  Jlr.  Normile,  the  appellant, 
testified  that  this  railway  company  had  a 
warehouse  or  some  kind  of  a  building  at  Fre- 
mont; that  he  received  the  donkey  engine, 
which  was  shipped  with  the  tools  and  cables, 
from  the  flat  ear  In  proper  condition;  that 
these  tools  and  cables  were  designed  for  use 
in  connection  with  such  engine;  that  he 
knew  about  the  shipment  of  this  property 
from  Portland  on  Decemljer  11,  1901;  that 
witness  expected  it  would  arrive  at  Its  place 
of  destination  in  three  or  four  days  there- 
after, and  that  he  purchased  such  property 
for  use  in  connection  with  his  business, 
which  was  that  of  a  contractor;  that  in  going 
through  Fremont  on  the  street  car  about  4 
o'clock  in  the  afternoon  of  December  16, 
1901,  he  noticed  a  donkey  engine  on  one  of 
respondent's  flat  cars,  which  he  supposed 
was  his  property;  that  the  next  morning  he 
found  his  bookkeeper,  to  whom  he  gave  di- 
rections to  go  and  ascertain  if  his  said  prop- 
erty had  arrived;  that  when  appellant  had 
procured  a  dray  on  the  morning  of  De- 
cember 18th  for  the  purpose  of  removing  this 
property,  the  tools  and  cable  were  missing; 
that  he  did  not  get  bis  mail  at  Fremont,  and 
received  no  notice  of  the  arrival  of  this 
freight  through  the  mail;  that  he  did  not 
know  that  Fremont  was  a  flag  or  prepaid 
station;  tluit  the  weight  of  this  merchandise 
in  question  w^as  about  1,500  pounds,  and  was 
in  two  parcels.     Mr.  Maitland  B.  Sanford, 


appellant's  bookkeeper,  testified  in  part  a« 
follows:  "Well,  it  was  on  the  morning  of 
the  17th,  possibly  half  past  nine,  that  I  met 
Mr.  Normile,  and  he  informed-  me  tliat  in 
passing  through  Fremont  the  night  before 
he  tiad  seen  a  donkey  engine  on  a  fiat  car 
there.  Well,  he  was  expecting  an  engine 
for  his  work  on  the  canal,  and  he  Instructed 
me  to  look  the  matter  up,  and  ascertain  if 
that  was  his,  and,  if  so,  to  order  a  dray  and 
remove  it.  Now,  I  tried  to  find  the  agent: 
done  some  telephoning  •  •  •  in  order  to 
ascertain  if  that  was  Mr.  Normile's  engine 
before  ordering  the  dray;  but  I  failed  to  do 
so.  •  •  •  It  was  nearly  noon  then;  per- 
haps 11:30.  I  found  a  drayman  tliat  had  a 
dray  of  sufficient  size  to  remove  the  engine, 
but  it  was  too  late  for  bim  to  get  then  ta 
Fremont  and  remove  the  engine — too  late  la 
the  day.  Well,  of  course,  if  it  was  too  late 
for  him,  it  was  too  late  for  any  other  dray- 
man to  get  there.  So  that  was  all  I  could 
do.  I  could  not  get  the  drasrman  to  take  it 
off  on  that  day.  So  this  drayman  came  the 
following  morning,  and  it  was  too  late  then. 
The  stuff  was  taken  off  then;  that  is,  the 
tool  chest  and  contents  and  cable."  Witness, 
continuing  his  testimony,  said  that  after  he 
was  notified  by  appellant  of  the  arrival  of 
the  freight,  it  took  an  hour  and  a  half  to 
find  the  agent  of  respondent  before  ordering 
the  dray;  that  he  did  not  find  any  agent  at 
Fremont  station;  that  there  was  none  there 
permanently.  A.  8.  Pattullo,  the  secretary 
of  the  Columbia  Digger  Company,  the  con- 
signor of  this  shipment,  testified  by  deposi- 
tion that  "the  Columbia  Digger  Company  had 
nothing  to  do  with  the  way  it  was  to  be 
shipped,  and  there  was  no  arrangement  In 
regard  to  any  reduction  of  freight."  On  the 
part  of  the  defense  the  affidavit  of  Mr.  Jas. 
F.  McElroy  by  stipulation  was  read  in  evi- 
dence. This  affidavit  related  to  the  testimony 
of  witness  Tillotson,  who  was  in  the  employ 
of  appellant  at  the  time  of  the  arrival  of 
this  freight,  and  was  to  the  effect  that  the 
engine  and  other  property  which  Mr.  Normile 
stated  were  there  for  delivery  were  at  Fre- 
mont on  the  morning  of  December  17,  1901, 
in  the  same  condition  as  when  loaded  on  the 
flat  car  at  Portland,  where  Tillotson  helped 
load  this  freight;  that  the  dray  Mr.  Normile 
had  engaged  to  convey  such  property  from 
the  car  to  be  used  on  the  Lake  Washington 
Canal  did  not  arrive  till  December  18,  liK)l; 
that  witness  then  went  with  four  as-sistants 
to  unload  such  freight  from  the  car  on  to  the 
dray,  and  foimd  that  the  tools  and  cable  haiL 
been  removed.  W.  S.  Clark,  a  witness  for 
respondent,  testified  In  part  that  in  Decem- 
ber, 1901,  he  was  respondent  company's 
agent  at  Interbay;  that  he  had  in  his  posses- 
sion the  data  with  reference  to  the  shipment 
of  the  above  property  to  appellant;  that  it 
arrived  at  Fremont  on  December  14,  1901; 
that  tile  bill  of  this  shipment  was  received 
by  witness  aboirt  9  o'clock  in  the  morning  of 
that  day;  that  he  sent  notice  of  the  arrival 


Digitized  by 


Google 


Wasb.) 


NORMIJLB  V.  NORTHERN  PAO.  RY.  CO. 


(%^ 


o(  this  freight  to  appellaut  by  postal  card, 
wbicb  lie  deposited  in  tlie  post  office  at  Bal- 
lanl  on  the  ufteruoou  of  December  14th,  di- 
rected to  Mr.  Xormlle  at  Fremont;  that  the 
first  time  witness  learned  about  the  loss  of 
this  freight  was  about  December  26,  1901, 
■when  he  received  a  letter  through  the  mails 
from  appellant's  attorney,  Mr.  Whltham. 

The  ref'pondent  contends  that  appellant, 
by  preparing  to  remove  these  goods  on  the 
17th  day  of  December,  1001,  accepted  the 
delivery  thereof  on  the  side  track  at  Fre- 
mont. For  the  purposes  of  this  conti-oversy, 
we  think  that  it  Is  immaterial  whether  this 
freight  arrived  at  Fremont  on  the  14th  or 
16th  of  December.  1001,  though,  from  the 
testimony  adduced  in  appellant's  behalf  and 
the  statements  contained  in  Mr.  McElroy's 
affidavit,  it  would  seem  that  the  latter  date 
is  the  correct  one.  There  is  no  question  but 
that  these  goods  arrived  at  Fremont  in  the 
same  condition  as  when  the  same  were  load- 
ed on  the  car  at  Portland,  and  they  were  at 
such  station  on  December  17,  1001.  We  must 
bear  in  mind  that  the  days  at  that  season  In 
the  year  wore  and  are  of  short  duration. 
"Where  goods  are  shipped  to  a  place  where 
there  is  a  side  track,  but  no  depot,  plat- 
form, or  agent  of  the  carrier,  and  this  is 
known  to  the  parties,  and  is  not  unreasonable 
In  view  of  the  small  amount  of  business,  it 
has  l)een  held  that  leaving  the  car  of  goods 
uiK)n  the  side  track  is  a  good  delivery,  and 
relieves  the  company  from  further  rospon- 
Rlbillty."  Vol.  4,  Elliott  on  Railroads,  i  1521. 
The  rule  was  enunciated  in  the  case  of  Kirk 
V.  Chicago,  etc..  By.  Co.,  .59  Minn.  161,  00 
X.  W^.  1084,  50  Am.  St.  Rep.  307,  that  while 
it  is  usual  for  the  consignees  themselves  to 
unload  and  carry  away  certain  kinds  of 
freight,  such  as  coal,  lumber,  and  the  like, 
directly  from  the  cars,  "it  la  also  true 
•  ♦  •  that  there  is  nothing  to  prevent  a 
carrier,  at  least  under  special  circumstances, 
from  using  the  car  as  Its  warehouse  for  the 
storage  of  freight.  But  In  the  ease  of  porta- 
ble boxes  or  packages  of  valuable  merchan- 
dise we  think  that  under  any  ordinary  cir- 
cumstances, *  •  *  in  order  to  terminate 
the  carrier's  liability,  he  must  remove  the 
goods  from  the  ear  In  which  they  were  trans- 
ported, and  place  them  for  safe-keeping  in 
his  freight  house."  It  is  impossible  to  for- 
mulate any  general  rule,  applicable  to  all 
cases,  as  to  what  constitutes  a  good  and 
sufficient  delivery  of  freight  b.v  the  carrier 
to  consignees.  Kach  case  must  necessarily 
to  a  great  extent  depend  upon  its  own  par- 
ticular circumstances.  The  question  of  de- 
livery to  a  consignee  is  usually  a  question  of 
fact,  or  a  mixed  question  of  law  and  fact, 
for  the  Jury  under  proper  instructions  from 
the  court.  Sometimes,  where  the  facts  are 
undisputed,  a  question  of  law  only  is  pre- 
sented for  the  decision  of  the  court.  Elliott 
on  Railroads,  supra,  i  lul7,  and  authorities 
cited.  "It  may  be  stated,  generally,  that  ev- 
ery delivery  must  be  made  to  the  right  per- 
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sou,  at  a  reqsoiiable  time,  at  ttie  proper  place, 
and  in  a  proper  manner.  These  are  all  req- 
uisites of  a  valid  delivery,  except  ifi  sQ;  fai;  as 
a  compllnnce  with  them  may  be;  waived  by 
the  party  entitled  to  the  goods."  Hutchinson 
on  Carriers  (2d  Ed.)  i  340.  Unqiiestiouably, 
as  a  general  rule,  the  manner  of  delivery  may 
be  regulated  by  contract,  but,  |n  the  aV>8ence 
of  any  specific  stipulation  upon  the  subject. 
It  is  in  a  great  measure  determined  by  cus- 
tom. The  carrier  must,  however,  affqrd  the 
consignee  an  opportunity  to  milond  and  re- 
move his  goods.  Oa  the  other  hand,  the^con- 
slgnee  must  exercise  reasonable  diligence  in 
the  mutter  of  the  receiving  and  removal  of 
his  freight.  The  appellant  prepaid  the  regu- 
.  lar  freight  charges  on  this  shipment,  and  was 
entitled  to  the  protection  that  the  law  afford- 
ed him  In  that  behalf.  The  follovying  propo- 
sitions of  law  pertinent  to  this  controversy 
are  enunciated  by  a  learned  author:  "The 
carrier's  resimnbibllity  does  not  end  by  mere 
delivery  on  the  platform  or  dock  at  the  place 
of  destination.  There  must  be  such  acttial 
delivery  as  fills  the  contract  of  carriers;  or, 
if  not  applie<l  for  by  the  consignee^  tlie  goods 
must  be  safely  warehoused.  Then  the  liabil- 
ity as  carrier  ceases,  and  that  of  warehouse- 
man begins.  •  *  •  And  so  Jealous  Is  tlie 
law  in  guarding  the  rights  of  shippers 
against  contracts  of  carriers  exempting  them- 
selves from  the  consequences  of  their  own 
negligence,  and  so  obligatory  is  ttie  duty  of 
carriers  to  furnish  suitable  vehicles  and  ap- 
pliances for  the  transportation  of  property 
received  to  be  carried,  that  the  knowledge 
of  shippers  of  the  character  of  cars  furnislied 
will  not  exempt  the  company  from  liability 
for  loss  occasioned  by  the  insufficiency  there- 
of, although  the  contract  of  shipment  be  that 
there  shall  be  no  such  responsibility  on  the 
part  of  the  company."  2  Rorer  on  Railroads, 
pp.  1292,  1293.  While  it  is  true  that  these 
goods  which  were  lost  or  stolen  were  intend- 
ed for  use  in  connection  with  the  donkey  en- 
gine, and  that  it  was  more  convenient  for  the 
resimudent  to  load  the  whole  shipment  on  one 
flat  car,  as  such  engine  could  not  well  have 
been  placed  in  a  box  car  for  shipment,  and 
that  it  was  intended  by  both  carrier  and  con- 
signee to  be  unloaded  and  received  direct 
from  the  tlat  car  at  the  place  of  destination, 
still  it  does  not  appear  by  any  testimony  In 
the  record  but  ttiat  this  respondent  CMnpany 
might  have  placed  these  particular  goods  (the 
tools  and  cable)  in  Its  warehouse  or  building 
at  Fremont  station;  that  otherwise  respond- 
ent is  liable  to  appellant  for  their  value.  It 
would  seem  from  the  showing  made  In  the 
record  that  appellant  was  not  afforded  a  rea- 
sonable opportmilty  to  enable  bim  to  remove 
these  particular  goods  from  the  car  prior  to 
their  loss,  and  that  such  loss  should  be  borne 
by  the  respondent. 

The  principal  authority  cited  by  respond- 
ent's counsel  In  support  of  their  contentions 
is  Allam  V.  Pennsylvania  R.  R.  Co.,  18.S  Pa. 
174,  38  Atl.  709,  39  U  R.  A.  535.    The  points 
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de<!lded  are  fairly  presented  by  tbe  eyllabns: 
"As  a  general  rale,  a  common  carrier  must 
give  to  tbe  consignee  of  goods  notice  of  their 
arrival  at  the  point  of  destination.  While  a 
common  carrier  cannot  stipnlate  for  a  re- 
lease from  the  consequences  of  his  own  neg- 
ligence or  fraud,  yet  he  can  modify  his  liabil- 
ity as  such  so  far  as  to  provide  that  notice  of 
the  arrival  of  goods  need  not  be  given  at 
small  stations  where  no  station  house  has 
been  built  and  no  freight  agent  located.  A 
contract  that  at  such  stations  the  goods  shall 
be  at  tbe  Ylsic'  of  the  owner  until  loaded  in- 
to cars  and  when  unloaded  therefrom  Is  not 
against  public  iwllcy,  and  will  be  enforced. 
Where  goods  are  carried  under  such  a  con- 
tract all  responsibility  for  protecting  the  same 
after  tbe  goods  reach  their  destination  is  as- 
sumed by  the  consignor."  It  would  seem 
that  in  tbe  matter  of  such  shipments  the  con- 
signor acts  as  the  agent  of  or  represents  tbe 
consignee.  In  this  Pennsylvania  case  the  bill 
of  lading  under  which  the  goods  were  receiv- 
ed by  the  carrier  contained  the  following  pro- 
vision: "When  merchandise  is  destined  to  or 
firom  way  stations  and  platforms  where  sta- 
tion buildings  have  not  been  established  by 
the  carrier,  or  where  there  are  no  regularly 
appointed  freight  agents,  It  shall  be  at  tbe 
risk  of  the  owner  until  loaded  Into  tbe  cars 
and  when  unloaded  therefrom;  and  when 
received  from  or  delivered  on  private  turn- 
outs It  shall  be  at  tbe  owner's  risks  until 
cars  are  attached  to  and  after  they  are  de- 
tached from  the  train."  We  find  no  such 
stipulation  In  the  bill  of  lading  which  was 
received  In  evidence  in  the  action  at  bar. 
Furthermore,  it  appeared  In  the  authority 
last  cited  that  at  Strafford,  the  place  where 
the  goods  were  to  be  received,  there  was  no 
shelter,  and  no  regular  agent  of  the  carrier 
company  to  take  charge  of  the  freight  upon 
•  Its  arrival.  "The  only  convenience  at  Straf- 
ford for  the  receipt  and  delivery  of  goods 
was  a  platform  by  tbe  side  of  tbe  road." 
Thus  It  is  plain  to  be  seen  that  the  facts  in 
tbe  Allam  Case  are  noticeably  dissimilar  to 
those  in  the  present  controversy;  tbat  while 
it  may  have  been  inconvenient  for  the  re- 
spondent to  have  unloaded  the  goods  In  ques- 
tion, and  stored  them  in  Its  station  house  or 
baildlng  at  Fremont,  still,  in  the  absence  of 
any  express  stipulation,  it  was  bound  to  prop- 
erly care  for  these  goods  upon  their  arrival 
both  In  the  capacity  of  a  carrier  and  ware- 
houseman, under  the  well-established  rules 
of  the  common  law  in  that  regard.  See  Ror- 
er  on  Railroads,  pp.  1292,  1293,  supra.  Re- 
garding the  matter  of  notice  to  Normile,  the 
consignee,  we  think  that  under  the  facts  as 
disclosed  by  the  record  no  notice  was  requir- 
ed; but,  assuming  that  such  notice  was  nec- 
essary, tbe  agent,  unless  otherwise  advised, 
had  tbe  right  to  assume  tbat  notice  address- 
ed to  tbe  consignee  at  tbe  point  of  destina- 
tion would  reach  him  in  the  due  course  of 
the  mail.  -Appellant,  on  the  arrival  of  these 
goods  at  Fremont  station,  pursued  the  safer 


method  of  first  communicating  with  the  agent 
on  the  17th  day  of  December,  1901,  before 
removing  the  same  from  tbe  car.  It  wonld 
therefore  seem  unreasonable  to  charge  tbe 
appellant  with  laches  in  not  being  prepared 
to  receive  and  remove  this  freight  until  the 
morning  following  the  date  last  named. 
There  is  no  showing  made  in  the  record  oth- 
er than  that  the  ajvpellant  acted  with  reason- 
able  diligence  in  this  particular.  Where  there 
is  no  dispute  about  the  material  facts,  this 
question  of  reasonable  time  in  which  goodn 
are  to  be  removed  by  tbe  consignee  is  one 
of  law  for  the  court  Hedges  v.  Hudson 
River  R.  R.  Co.,  49  N.  T.  223. 

The  Judgment  of  the  lower  court  is  rerere- 
ed,  and  the  cause  remanded,  with  Instruc- 
tions to  enter  a  Judgment  for  the  agreed  val- 
ue of  tbe  goods  lost. 


SCHUCH  V.  McGUIRE. 

(Court  of  Appeals  of  Colorado.      Sept  12. 

1904.) 

WITNESSES— -DCFEACHIUENT. 

1.  Where  tbe  general  reputation  of  the  plain- 
tiff for  truth  and  veracity  was  impeached  by 
two  witnesses,  an  instruction  that  the  jnrr 
shoold  disracard  anch  witnesses'  testimony,  on 
the  ground  tbat  truth  and  vwacity  of  a  witness 
could  not  be  impeached  by  the  testimony  ol 
only  two  witnesses,  was  error. 

Appeal  from  County  Court,  Teller  County. 

Action  by  A.  McGuire  against  Philip 
Schuch,  Jr.  From  a  Judgment  in  favor  of 
plaintiff,  defendant  appeals.    Reversed. 

Temple  &  Oromp,  for  appellant 

MAXWBIiIi,  J.  From  a  Judgment  render- 
ed against  appellant,  defendant  below,  on  an 
appeal  from  a  Justice  of  the  peace,  is  this 
appeal.  There  being  no  pleadings,  we  gain 
a  knowledge  of  the  Issues  from  the  evidence. 

It  appears  that  the  parties  to  this  suit  bad 
bad  some  dllHculty,  which  they  undertook  to 
adjust  by  an  appeal  to  arms.  Plaintiff  con- 
tended that  a  horse,  his  property,  was  killed 
by  a  shot  from  a  rifle  flred  by  the  defend- 
ant, and  sued  for  the  recovery  of  the  value 
of  tbe  horse.  Twenty-two  witnesses  testified 
at  tbe  trial,  eqnally  divided  in  number  be- 
tween tbe  parties.  Some  20  to  30  shots  were 
fired;  tbe  defendant  admitting  tbat  be  fired 
at  least  10  shots.  Defense  was  that  tbe  de- 
fendant did  not  kill  tbe  horse,  and  that  be 
acted  in  self-defense.  As  to  what  took  place 
Immediately  preceding  the  shooting,  and  un- 
til the  termination  of  the  affray,  the  plaintUT. 
his  wife,  and  tbe  defendant  were  the  only 
witnesses.  Plaintiff  and  his  wife  testified 
that  defendant  fired  the  first  shot.  This  the 
defendant  denied,  thereby  raising  a  question 
of  veracity  between  himself  and  the  plaintilT 
and  his  wife  upon  this  point  As  to  the  other 
matters  Involved,  they  became  by  tbe  testi- 
mony of  plaintiff  and  defendant  pecnliarly 
questioniB  of  veracity  between  tbe  parties. 
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The  defendant  undertook  to  directly  Impeacb 
tlie  plaintiff  by  proof  that  his  gmeral  repnta- 
tloa  for  truth  and  veracity  In  tta«  community 
in  which  he  resided  was  bad,  and  for  thla 
purpose  Introduced  two  witnesses — F.  Morris 
and  J.  X.  Noble — who  testified  upon  direct 
examination  that  they  were  acquainted  with 
the  reputation  for  truth  and  veracity  of  the 
plaintiff  in  the  community  In  which  he  lived, 
und  that  it  was  bad.  At  the  close  of  defend- 
ant's testimony,  the  court  sua  sponte  In- 
structed the  Jury:  "Gentlemen  of  the  Jury: 
You  will  disregard  the  testimony  of  F.  Mor- 
ris and  J.  A.  >tobIe  respecting  the  reputa- 
tion of  the  plaintiff,  Dr.  McGulre,  as  to  truth 
and  veracity.  It  is  not  sufficient  to  impeach 
on  the  testimony  of  two  witnesses."  This 
ruling  of  the  court  was  excepted  to,  and  is 
the  only  error  assigned  upon  which  a  re- 
versal of  the  Judgment  Is  asked. 

We  know  of  no  rule  of  law  or  practice 
which  requires  more  than  two  witnesses  to 
directly  Impeach  a  witness.  The  above  rul- 
ing was  error,  and  it  cannot  be  said  that  it 
was  not  prejudicial  to  the  defendant,  for 
which  reason  the  Judgment  must  be  reversed. 

Reversed. 

20  Ck>lo.A.  202 

HELGERT  v.  STHWABT. 
rCourt  of  Appeals  of  Colorado.    Sept  12,  1904.) 

SALES— CHANGE   Ot  POSSESSION— BIGHTS    Of 
CBEOITORS—KNOWLEDOK— EFFECT. 

1.  Wliere  a  sale  of  personal  property  capable 
of  manual  delivery  was  not  accompanied  by  an 
actual  and  continued  change  of  possession,  as 
required  by  Mills'  Ann.  St.  g  2027,  it  was  in- 
effective as  against  creditors  of  the  vendor, 
though  they  had  actual  knowledge  of  the  sale 
when  the  property  was  levied  on. 

Appeal  from  Teller  County  Court 
Replevin  by  Nels  Helgert  against  James  T. 
Stewart.    From  a  Judgment  of  nonsuit,  plain- 
tiff appeals.    Affirmed. 

Scott  Ashton,  for  appellant  J.  Ontttan 
O'Bryan,  for  appellee. 

OUNTER,  J.  Replevin  by  vendee,  appel- 
lant, to  recover  from  the  sheriff  personal 
property  held  under  execution  against  ven- 
dor. Judgment  of  nonsuit.  Therefrom  this 
appeal. 

There  was  evidence  tending  to  show  a  sale 
in  April  to  appellant  of  the  personal  prop- 
erty Involved.  At  the  time  of  the  sale,  this 
proi)erty,  used  in  the  operation  of  a  butcher 
shop,  and  capable  of  manual  delivery,  was 
in  actual  possession  of  the  vendor.  The  fol- 
lowing June  it  was  levied  upon  under  a  writ 
of  execution  issued  upon  a  Judgment  against 
the  vendor.  It  was  essential  to  the  case  in 
replevin  by  vendee,  appellant,  who  took  title 
through  such  sale,  to  show  it  valid  against 
the  execution  creditor  of  tbe  vendor.  Requi- 
site to  tbe  validity  of  tbe  sale  was  a  deliv- 
ery, followed  by  an  actual  and  continued 
change  of  possession  of  tbe  property  sold. 
Mills'  Ann.  St.  {  2027.    "Nor  can  a  case  be 


taken  out  of  the  statute,  nor  can  tbe  statute 
be  satisfied,  by  proving  that  the  sale  was 
bona  fide  and  no  fraud  intended.  Unless  tbe 
purchaser  can  show  such  a  substantial  com- 
pliance with  its  terms  as  affords  visible  no- 
tice to  the  community  of  a  cliange  in  the 
ownersiilp  of  the  goods,  the  transaction  con- 
stitutes a  fraud  In  law,  and  as  such  must  be 
held  to  be  void  as  to  creditors  and  subse- 
quent purchasers  in  good  faith  of  the  ven- 
dor." BasBlnger  v.  Spangler,  0  Colo.  175, 179, 
10  Pac.  809,  812.  No  facts  were  shown  evi- 
dencing the  required  change  of  possession. 
If  we  assume  there  was  evidence  tending  to 
show  that  tbe  Judgment  creditor  knew  of  the 
alleged  sale  to  appellant  when  the  execu- 
tion was  levied,  it  would  not  affect  the  ques- 
tion before  us.  "Whether  the  creditor  has 
knowledge  of  such  sale  or  not  is  of  no  con- 
sequence." Basslnger  t.  Spangler,  9  Oolo. 
186,  10  Pac.  816. 

Appellant,  having  shown  no  title  to  the 
property  involved  as  against  api)elle«^  tbe 
sheriff,  was  properly  nonsuited. 

Judgment  affirmed.    Affirmed. 


aOGolo.A.236 
riTZHUGH  V.  BROWN. 
(Court  of  Appeals  of  Colorado.    Sept  12,  1904.) 

JIJBT— HONUIf  ARmoUS  VEBDIGT— IKSTBTTOTIORB 

— ^AFPBAIr— HABMUSa  KBBOB— VEBDIOT— OOH* 

IXICTING  EVIDENOX— CONCLUSIVENESS. 

1.  Where  the  evidence  is  conflicting,  and  there 
is  evidence  to  support  the  verdict,  it  is  con- 
clusive on  appeal. 

2.  Where  a  onanimoos  verdict  was  tetnmed 
by  a  jury  of  six,  the  giving  of  an  instmctlon 
that  five  of  their  number  agreeing  to  and  sign- 
ing a  verdict  might  return  the  same  aa  author- 
ized bv  an  unconstitutional  statute,  was  not 
prejudicial  error. 

Appeal  from  BI  Paso  County  Court. 

Action  between  M^s.  M.  B.  Brown  and 
Harriet  M.  Fltzbugb.  From  a  Judgment  in 
favor  of  tbe  former,  the  latter  appeals.  Af- 
firmed. 

Geo.  Q.  Richmond,  for  appellant  Orr  & 
McKesson,  for  appellee. 

MAXWELL,  J.  Appellant  urges  a  re- 
versal of  tbe  Judgment  in  this  case  upon  tbe 
ground  that  the  verdict  upon  which  the  Judg- 
ment was  rendered  was  manifestly  against 
tbe  weight  of  the  evidence.  A  review  of  the 
testimony  here  would  accomplish  no  good 
purpose.  We  cannot  say  that  the  verdict 
of  the  Jury  Is  not  supported  by  the  evidence, 
nor  that  It  Is  manifestly  against  the  weight 
of  the  evidence.  This  case  has  been  tried 
twice;  once  before  a  Justice  of  the  peace, 
and  once  in  the  county  court;  both  trials 
resulting  adversely  to  appellant  The  motion 
for  a  new  trial,  based  upon  the  ground  urged 
here,  was  argued  to  the  county  court  and 
denied.  The  courts  below  saw  and  heard 
tbe  witnesses.  If  there  was  a  doubt  as  to 
where  the  weight  of  the  evidence  was,  the 
fact  that  two  trials  resiulted.  in  jqdgmeuts 
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against  appellant  would  be  very  perauaslve, 
if  n6t  controlling.  In  arriving  at  a  conclu- 
sion upon  this  point.  However,  a  thoroughly 
settled  rule  of  the  appellate  courts  of  this 
state  as  to  the  conclusiveness  of  the  verdict 
of  the  Jury  upon  disputed  facts  where  the 
evidence  Is  contradictory,  and  where  there 
Is  evidence  to  support  the  verdict,  is  decisive 
of  this  point  against  appellant. 

The  only  other  question  presented  goes 
to  the  Instruction  given  by  the  court  to  the 
Jury  that  not  less  than  five  of  their  number 
agreeing  thereto  might  return  a  verdict,  each 
member  of  the  Jury  so  agreeing  signing  the 
verdict.  The  trial  was  to  a  Jury  of  six, 
which  returned  a  unanimous  verdict.  This 
court  has  ruled  adversely  to  appellant  upon 
this  proposition  in  Adams  Express  Co.  v.  Ald- 
ridge,  77  Pac.  6.  See,  also.  First  National 
Bank  v.  Foster,  9  Wyo.  157,  61  Pac.  466,  63 
Pac.  10o6,  54  L.  R.  A.  540. 

The  judgment  must  be  affirmed.  Af- 
firmed. ' 


20  C0I0.A.  234 

FITZHDGH  r.  NICHOLAS. 
(Court  of  Appeals  of  Colorado.    Sept.  12,  1904.) 

CHANGE    QF    VENUE— NOTICE — DISCBETION^ 
JUBY— N0NUNANIM0U8    VEBDICT— AP- 
PEAL— REVIEW— HABMLESS  EBBOB. 

1.  The  refusing  of  a  motion  for  a  change  of 
venue  is  within  the  sound  discretion  of  the  trial 
court,  and  will  not  be  reviewed  unless  it  clearly 
appears  that  such  discretion  was  abused. 

2.  Wher^  no  notice  of  an  application  for  a 
change  of  venue  was  given  to  the  adverse  party 
or  his  attorney,  as  required  by  Mills'  Ann. 
Code,  $  30,  the  application  could  not  be  granted. 

3.  Where  a  unanimous  verdict  was  returned 
by  a  jury  of  six,  the  giving  of  an  instruction 
that  five  of  their  number  agreeing  to  and  sign- 
ing a  verdict  might  return  the  same,  as  author- 
ized by  an  unconstitutional  statute,  was  not 
prejudicial. 

Appeal  from  El  Paso  County  Court 
Action  by  A.  M.  Nicholas  against  Harriet 
M.  Fitzhugh.    From  a  judgment  in  favor  of 
plaintiff,  defendant  appeals.    Affirmed. 

Geo.  Q.  Richmond,  for  appellant.  Orr  & 
McKesson  and  A.  M.  Nicholas,  for  appellee. 

MAXWELL,  jr.  Appellant,  defendant  be- 
low, moved  for  a  change  of  venue  because 
of  the  prejudice  of  the  inhabitants  of  the 
county,  and  supported  the  motion  by  her 
affidavit,  to  the  effect  that  she  had  reason 
to  believe,  and  did  believe,  that  the  Inhabit- 
ants of  El  Paso  county  were  so  prejudiced 
against  her  that  she  could  not  secure  a  fair 
and  impartial  trial  in  such  county;  that  such 
belief  was  based  upon  information  derived 
from  prominent  citizens  of  said  county,  and 
from  several  attorneys,  who  had  represented 
her  in  other  litigations;  that  she  had  made 
diligent  Inquiry  among  the  people  of  the 
county,  and  had  been  advised  that  it  was  the 
general  opinion  of  a  large  number  of  the 
inhabitants  of  the  county  that  she  would 
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not,  and  could  not,  receive  a  fair  and  im- 
partial trial  before  any  jury  selected  from 
the  inhabitants  of  the  county.  The  motion 
for  change  of  venue  was  denied,  and  error 
is  assigned  thereon. 

The  granting  or  refusing  motions  of  this 
character  is  within  the  sound  discretion  of 
the  trial  court,  and  will  not  be  reviewed  un- 
less it  dearly  appears  that  there  was  abuse 
of  this  discretion.  Section  30,  Mills'  Ann. 
Code,  under  which  this  motion  was  made,  re- 
quires reasonable  notice  of  the  application 
for  the  change  of  venue  to  be  given  the  ad- 
verse party  or  his  attorney.  This  was  not 
done.  In  the  absence  of  such  notice,  it  wonld 
have  been  error  to  have  granted  a  change 
of  venue.  No  error  was  committed  in  deny- 
ing the  motion. 

Trial  to  a  jury  of  six  resulted  In  a  unan- 
imous verdict  against  appellant,  upon  wliioh 
judgment  was  rendered.  The  court  instruct- 
ed the  jury  that  a  verdict  might  be  returned 
by  not  less  than  five  of  their  number  agree- 
ing thereto,  in  which  event  each  juror  agree- 
ing to  the  verdict  should  subscribe  his  name 
thereto.  Error  Is  assigned  upon  the  giving 
of  this  Instruction. 

This  court  has  ruled  in  Adams  Express  Co. 
V.  Aldrldge,  77  Pac.  6,  that  such  an  instruc- 
tion, in  the  face  of  a  unanimous  verdict,  does 
not  constitute  reversible  error.  See,  also. 
First  National  Bank  v.  Foster,  9  Wyo.  157, 
63  Pac.  1056.  54  L  R.  A.  649. 

There  being  no  error  in  the  record,  the 
judgment  will  be  affirmed.    Affirmed. 


20  C0I0.A.  250 

STAR  LOAN  CO.  ▼.  DUFPX  VAN  & 

STORAGE  CO. 
(Court  of  Appeals  of  Colorado.    Sept  12,  1904.) 

JXTBT— VEBDICT  BY  FIVE  OUT  OF  SIX- VAUDrTT 
—STATUTE— jruDQMKNT. 

1.  The  act  of  April  22,  1899  (Laws  1899,  p. 
244),  providing  that  in  civil  cases  in  courts  of 
record  tried  by  a  jury  three-fourths  of  the 
jurors  might  concur  in  and  return  a  verdict, 
having  been  declared  unconstitutional,  a  judg- 
ntent  on  a  verdict  in  a  cause  tried  in  the  county 
court  before  a  jury  of  six,  only  five  of  whom 
agreed  to  the  verdict  is  erroneous. 

Appeal  from  Arapahoe  County  Court 
Action  by  the  Duffy  Van  &  Storage  Com- 
pany against  the  Star  Lioan  Company.    From 
a  judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

Clay  B.  Whitford  and  Henry  E.  May,  for 
appellant 

THOMSON,  P.  J.  This  cause  was  tried  in 
the  county  court  before  a  jury  consisting  of 
six  men.  Only  five  of  the  jurors  agree  to 
the  verdict,  which  was  in  favor  of  the  plain- 
tiff. Tliese  Ave  signed  the  verdict,  and  Judg- 
ment was  entered  upon  It  An  act  of  the 
I>egl8lature  approved  April  22,  1899  (Laws 
1899,  p.  244),  provided  that  In  civil  cases  in 
courts  of  record  tried  by  a  Jury  three-fourtlw 
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of  tbe  jnrors  might  concur  tn  and  return  a 
verdict  which  should  be  signed  by  those  con- 
cnrring,  &nd  should  have  the  same  force  and 
effect  as  If  found  and  returned  by  all  the 
Jurors.  This  act  was  the  authority  for  the 
verdict  In  question;  but  In  City  of  Denver 
V.  Hyatt,  28  Colo.  129,  63  Pac.  403,  the  act 
vras  adjudged  unconstitutional.  The  verdict 
was  therefore  a  nullity,  and  the  Judgment  en- 
tered upon  It  was  erroneous,  and  must  be 
reversed. 
Reversed. 

20  Colo.A.  204 

CITT  OF  COLORADO  SPRINGS  v.  MAY. 
(Court  of  Appeals  of  Colorado.    Sept  12,  1001.) 

MUNICIPAL     COBFOBATIONS — STBEET8— FALLIHO 

TREES— INJUBIES    TO    TBAVELEKS— BURDEN 

OP    PB00F—INSTBUCTI0N8— REVIEW. 

1.  Where  on  appeal  It  appears  from  the 
charge  as  a  whole  that  the  jury  was  not  im- 
proi>erly  instructed  as  to  any  material  point, 
the  judgment  will  not  be  reversed  on  the  ground 
of  an  erroneous  charge. 

2.  Where,  in  an  action  against  a  city  for  in- 
juries to  plaintiff  by  the  negligence  of  the  city's 
employes  in  felling  a  tree  in  a  street,  the  jury 
were  plainly  instructed  that  tbe  city  in  felling 
the  tree  was  bound  to  use  reasonable  and  ordi- 
nary care  to  avoid  injury  to  those  traveling  on 
tbe  street,  and  that  if  such  duty  was  observed 
there  was  no  liability,  but  if  it  was  not,  the 
liability  was  incurred  unless  defeated  by  the 
plaintiff's  contributory  negligence,  defendant 
was  not  prejudiced  by  an  Instruction  that  it 
was  the  duty  of  the  city  to  see  that  its  streets 
were  in  a  safe  condition  for  traveling. 

3.  Where  plaintiff  was  injured  while  driving 
along  the  streets  of  a  city  by  the  negligence  of 
the  city's  employes  in  felling  a  tree  so  that  it 
struck  plaintiff's  horse,  an  instruction  that  it 
wag  incumbent  on  plaintiff  to  show  that  the 
horse  she  was  driving  was  ordinarily  gentle  be- 
fore she  could  recover  wss  properly  refused, 
since  defendant's  employ^  were  required  to  use 
care  in  felling  the  tree,  whether  the  horse  driven 
was  ordinarily  gentle  or  not. 

Appeal  from  District  Court;  Bl  Paso  Coun- 
ty. 

Action  by  Jennie  A.  May  against  the  city 
of  Colorado  Springs.  From  a  Judgment  In 
favor  of  plaintiff,  defendant  appeals.  Affirm- 
ed. 

W.  S.  Morris,  for  appellant.  Vanatta  & 
Jones,  for  appellee. 

GUNTER,  J.  In  the  evening,  Just  after 
dark,  appellee  was  driving  In  a  single  buggy 
along  an  avenue  of  appellant  city,  when  a 
tree  was  felled  by  Its  employes  In  the  ave- 
nue, striking  and  so  frightening  the  horae 
driven  by  her  that  It  overturned  the  buggy, 
and  threw  her  to  tbe  ground,  whereby  she 
was  injured.  She  sued  to  recover  ror  the 
injuries,  had  Judgment,  and  the  case  Is  here. 

Appellant  assigns  error  In  the  giving  of 
Instruction  No.  6,  and  in  the  refusal  of  an 
instruction  set  out  in  tbe  third  ground  of 
its  assignment  of  errors.  There  was  evi- 
dence strongly  tending  to  show  negligence 
by  the  employes  of  appellant  In  felling  the 

1 1.  8m  Trial,  vol.  46,  Cent  Dig.  U  7M,  706,  707. 


tree  without  taking  greater  precaution  to 
protect  against  its  falling  on  those  who  might 
be  traveling  the  avenue.  There  was  some 
evidence.  If  credited,  tending  to  show  that 
appellee  was  guilty  of  negligence  contribut- 
ing to  the  accident  Involved.  There  were 
only  two  questions  for  the  Jury:  (1)  Were 
the  employes  of  appellant  guilty  of  negli- 
gence in  felling  the  tree  without  taking 
greater  precaution  to  protect  those  traveling 
the  avenue  at  the  time  of  Its  fall?  (2)  Was 
appellee  guilty  of  such  negligence  contribut- 
ing to  the  accident  as  to  preclude  a  recov- 
ery? If  the  law  applicable  to  these  issues 
was  fully  and  correctly  given  the  Jury 
through  the  Instructions,  considered  as  a 
whole,  then  no  prejudice  was  worked  by  the 
giving  of  Instruction  No.  6,  or  by  the  denial 
of  the  refused  Instruction.  "In  construing  a 
charge,  each  instruction  Is  to  be  considered 
in  connection  with  the  entire  charge,  and  if, 
considered  as  a  whole,  this  court  Is  satisfled 
that  the  Jury  was  not  Improperly  advised  as 
to  any  material  point  in  the  case,  the  Judg- 
ment will  not  be  reversed  on  the  grotmd  of 
an  erroneous  charge."  McClelland  v.  Bums, 
6  Colo.  391,  395;  Dozenback  v.  Raymer,  13 
Colo.  451,  465,  22  Pac.  78T;  Stewart  v.  Kin- 
del,  15  Colo.  540,  543,  25  Pac.  990;  The  Ut- 
ile Dorrit  Gold  Mining  Co.  v.  Arapahoe  Gold 
Mining  Co.,  30  Colo.  481,  439,  71  Pac.  389; 
Davis  v.  Shq)herd,  81  Colo.  141,  161,  72  Pac. 
57. 

It  was  the  duty  of  appellant's  employes  in 
felling  the  tree  to  use  such  care  for  the  pro- 
tection of  appellee  In  Its  oversight  of  the 
avenue  in  question  as  an  ordinarily  prudent 
and  careful  person  would  have  exercised  un- 
der like  circumstances.  The  Jury  was  clear- 
ly told  In  Instruction  No.  4  that  this  was  the 
duty  of  appellant,  and  in  Instructions  2,  3,  4, 
5,  and  7  that  proof  of  the  violation  of  this 
duty  was  essential  to  a  recovery  by  appellee. 
The  Jury  was  plainly  told,  through  the  in- 
structions considered  as  a  whole,  that  the 
duty  of  appellant  ta  felling  the  tree  was  to 
use  reasonable  and  ordinary  care  to  avoid 
injury  to  those  traveling  the  avenue;  that  If 
such  duty  was  observed,  there  was  no  lia- 
bility; If  not,  there  was,  unless  defeated  by 
the  alleged  contributory  negligence  of  ap- 
pellee. The  statement  In  Instruction  No.  6, 
"that  it  is  the  duty  of  the  city  to  see  that 
its  streets  are  in  a  safe  condition  for  trav- 
eling," could  not,  when  read  in  connection 
with  the  other  instructions  specifically  di- 
rected to  the  facts  In  evidence,  have  misled 
the  Jury,  and  caused  It  to  believe  that  appel- 
lant was  an  Insurer  of  the  safety  of  the  ave- 
nue, and  liable  for  Injuries  Inflicted  by  the 
falling  tree,  regardless  of  the  question  of 
negligence. 

Tbe  denied  Instruction,  upon  the  refusal 
of  which  error  Is  assigned,  charged  that  It 
was  Incumbent  upon  appellee  to  show  by  a 
preponderance  of  the  testimony  that  the 
horse  she  was  driving  was  ordinarily  gentle 
before  she  could  recover.    This  burden  was 
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not  upon  appellee.  It  was  the  duty  of  ap^ 
I)eIIant'8  employes  to  be  careful  In  felling 
the  tree,  and  this  whether  the  horse  driven 
was  ordinarily  gentle  or  not;  and  It  was 
liable  for  injuries  resulting  proximately  from 
its  negligence  in  felling  the  tree,  whether  the 
horse  of  appellee  was  ordinarily  gentle  or 
not,  provided  appellee  was  free  of  contrib- 
utory negligence.  If  appellee  was  knowingly 
driving  an  unsafe  horse,  such  fact  would  go 
to  the  defense  of  contributory  negligence. 
Upon  this  defense,  the  Jury  was  fully  and 
correctly  instructed. 

We  think  the  court  committed  no  prejudi- 
cial error  In  giving  instruction  No.  6,  or  error 
in  refusing  the  denied  instruction. 

Judgment  affirmed.    Affirmed. 

20  C0I0.A.  245 

GODDING  V.  ROSSITER. 
(Court  of  Appeals  of  Colorado.    Sept.  12,  1004.) 

FOBEION  JUDGMENTS  —  ACTIONS  —  DEFAULT 
JUDGMENT  —  RENDITION  —  PLEADING  —  DE- 
MURRKB — FAILUBE  TO  ANSWER — APPEAL — ^AS- 
SIGNMENTS OF  EBKOB  —  ABBTBACT  —  BKQtn- 
BITES. 

1.  An  assignment  that  the  ooart  erred  in  ren- 
dering judgment  in  favor  of  plaintiff  and  against 
the  defendant  for  a  certain  sum,  without  proof, 
was  insuflicient  to  authorize  the  consideration 
on  appeal  of  an  alleged  error  of  the  court  in 
sustaining  plaintiCTs  demurrer  to  defendant's 
answer. 

2.  A  ruling  of  the  court  not  presented  on  ap- 
peal hy  an  assignment  of  error  cannot  be  con- 
sidered. 

3.  Where  the  abstract  of  record  filed  on  ap- 
peal did  not  set  forth  defendant's  answer  to 
which  plaintiflE's  demurrer  was  interposed  and 
sustained,  an  alleged  error  in  the  sustaining  of 
such  demurrer  could  not  be  reviewed. 

4  Mills'  Ann.  Code,  }  53,  provides  that  on 
failure  of  a  defendant  to  plead  within  the  time 
ordered  by  the  court  judgment  by  default  may 
be  entered.  Section  74  declares  that  when  a 
demurrer  is  decided  the  court  may  fix  the  time 
for  pleading  over,  and,  if  pleadings  shall  not 
be  filed  within  the  time  fixed,  judgment  by  de- 
fault may  be  entered :  and  section  168  provides 
that  if  defendant  fails  to  answer  within  sach 
further  time  as  may  have  been  granted,  the 
clerk,  on  plalntilFs  application,  shall  enter  de- 
fendant's default,  and.  if  the  complaint  shall 
have  been  properly  verified,  enter  judgment  for 
the  amount  specified  in  the  summons.  Held 
that,  where  plaintiff  sued  on  a  foreign  judg- 
ment, and  his  complaint  was  properly  venfied, 
and  three  months  before  judgment  an  authenti- 
cated copy  of  the  judgment  was  filed  in  the 
trial  court,  it  was  proper  to  enter  judgment 
ngninst  defendont  by  default  without  requiring 
plaintiff  to  make  proof,  on  defendant's  failure 
to  answer  over  within  the  time  allowed,  after 
sustaining  plaintiff's  demurrer  to  an  answer 
filed 

Appeal  from  District  Court,  Pueblo  County. 

Action  by  F.  C.  Rosslter  against  John  B. 
Godding.  From  a  Judgment  in  favor  of 
plaintiff,  defendant  appeals.    Affirmed. 

Piatt  Wicks,  for  appellant.  Wm.  B.  Yates, 
for  appellee. 

MAXWELL,  J.  June  22.  1900,  appellee 
filed  In  the  court  below  his  verified  complaint, 
wherein  he  alleged  -that  November  23,  1898, 


he  commenced  an  action  against  ajwellant 
in  the  circuit  court  of  Coo'k  county,  IIL, 
by  tbe  Issuance  of  summons,  which  summons 
was  duly  and  personally  served  upon  ap- 
pellant; tbat  appellant  entered  bis  appear- 
ance in  said  action  In  person  and  by  attor- 
ney; that  February  5,  1900,  judgment  was 
rendered  by  the  circuit  court  of  Cook  county, 
m.,  against  appellant  and  in  favor  of  ap- 
pellee for  $499.26  damages  and  $10.75  costs: 
that  no  part  of  such  Judgment  or  costs  had 
been  paid.  Prayer  for  Judgment  and  inter- 
est. To  this  complaint  numerous  dilatory 
motions,  pleadings,  and  pleas  were  died.  De- 
cember 10,  1900,  plaintiff's  demurrer  to  de- 
fendant's answer  was  beard  and  sustained, 
and  defendant  granted  seven  days  within 
which  to  amend  his  answer.  December  20, 
1900,  defendant's  default  for  failure  to  com- 
ply with  the  order  of  the  court  to  file  an 
amended  answer  within  seven  days  was  en- 
tered, and,  upon  motion  of  plaintiff.  Judg- 
ment on  the  pleadings  was  entered  in  favor 
of  plaintiff  and  against  defendant  for  $.545.71 
and  costs. 

It  appears  that  defendant  was  represented 
by  counsel  In  court  at  the  time  tbls  Judgment 
was  rendered.  An  exception  to  this  Judg- 
ment was  saved.  Tbe  case  is  here  on  appeal 
from  tbat  Judgment. 

The  only  error  assigned  is:  "The  court  err- 
ed in  rendering  Judgment  in  favor  of  plain- 
tiff and  against  the  defendant  In  the  sum 
of  $545.71,  without  making  his  proof."  Coun- 
sel for  appellant  in  his  brief  abandons  this 
assignment  of  error,  and  urges  that  the 
court  erred  in  sustaining  the  plalntUTs  de- 
murrer to  defendant's  answer,  and  for  this 
error  the  Judgment  should  be  reversed. 

There  are  two  answers  to  this  contention. 
First.  The  ruling  of  the  court  complained  of 
is  not  before  this  court  for  review,  as  it 
is  not  presented  by  tbe  assignment  of  error, 
and  therefore  we  cannot  consider  it.  Kis- 
kadden  v.  Allen,  7  Colo.  20«,  208,  3  Pac.  221: 
Barnes  v.  Belghly,  9  Colo.  475,  478,  12  Pac. 
906;  Patrick  Co.  t.  Skoman,  1  Oolo.  App. 
323,  326,  29  Pac.  21.  Second.  The  abstract 
at  record  filed  by  thji  appellant  does  not  set 
forth  tbe  answer  of  defendant  to  which  the 
platntlflTs  demurrer  was  Interposed  and  sus- 
tained, so  that  even  If  this  court  felt  dispos- 
ed to  go  into  tills  question,  there  is  nothing 
presented  by  the  abstract  of  record  upon 
which  an  opinion  could  be  passed.  As  stat- 
ed, the  complaint  was  verified.  In  addition 
to  this,  it  appears  that  some  three  montlis 
previous  to  tbe  rendition  of  the  Judgment  by 
tbe  court  below  an  authenticated  transcript 
of  the  proceedings  and  Judgment  of  the  cir- 
cuit court  of  Cook  county.  111.,  was  filed  in 
the  court  below.  Section  63,  Mills'  Ann. 
Code  Colo.,  provides  that  upon  failure  of  the 
defendant  to  plead  in  such  time  as  ordered 
by  the  court,  Judgment  by  default  may  be 
entered.  Section  74  provides  that,  when  a 
demurrer  Is  decided  in  term  time  or  vaca- 
tion, tbe  court  or  Judge  may  fix  the  time 
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for  pleading  over  and-flllng  amended  plead- 
ings, and  If  the  same  be  not  filed  within 
the  time  bo  fixed,  Judgment  by  default  may 
be  entered.  Section  168  provides  that,  if 
the  defendant  fails  to  answer  within  such 
fnrther  time  aa  may  have  been  granted,  the 
clerk,  upon  application  of  the  plaintiff,  shall 
enter  the  default  of  the  defendant,  and  Im- 
mediately  thereafter.  If  the  complaint  shall 
have  been  properly  verified,  enter  judgment 
for  the  amount  specified  In  the  summons. 
Either  of  the  above  sections  of  the  Code 
afford  authority  for  the  action  of  the  court 
In  the  rendition  of  the  judgment  appealed 
from. 

There  being  no  error  in  the  record,  the 
Judgment  will  be  affirmed.    Affirmed. 


20  C0I0.A.  207 

IiATHROP  V.  HAJXETT  et  al. 
(Gonrt  of  Appeals  of  Colorado.    Sept  12, 1904.) 

ATrOB2<KT»— BBTAINEK   —    EllPU)nNO     ASSIST- 

Ain>— IKPUKD    AUTHOBITY— KATIHCA- 

TION— LDSN  ON  J-UOOHEMT. 

1.  Retainer  of  counsel  In  a  suit  is  not  implied 
anthority  to  him  to  employ  associate  counsel 
therein  at  the  expense  of  his  client. 

2.  ICnowIedge  by  a  client  that  his  counsel  is 
being  assisted  in  the  case  by  another  attorney 
is  not  enough  to  show  that  the  client  ratifies  the 
employment  on  his  behalf  by  his  counsel  of  such 
attorney;  the  act  of  snch  assistance  being  con- 
sistent with  employment  of  the  attorney  to  as- 
sist the  counsel  at  the  iatter's  expense. 

8.  An  attorney  employed  by  counsel  to  as- 
sist him  in  a  case  at  his  own  expense  is  not 
entitled  to  a  lien  on  the  judgment  therein. 

'  Appeal  from  District  Court,  City  and  Coun- 
ty of  Denver. 

Action  by  Mary  P.  Lathrop  against  Moses 
Hallett,  executor  and  trustee  under  the  will 
of  George  W.  Clayton,  deceased,  and  the  city 
of  Denver,  also  trustee  thereunder.  From  a 
judgment  dismissing  the  action,  plaintiff  ap- 
peals.   Affirmed. 

C.  C.  Brown,  for  appellant.  Macbeth  & 
May,  for  appellee  Hallett.  H.  A.  Lindsley, 
for  appellee  city  and  county  of  Denver. 

GUNTER,  J.  From  a  judgment  for  appellees 
(defendants)  Is  this  appeal.  The  complaint 
alleges  the  probating  of  the  will  of  George 
W.  Clayton,  deceased,  the  appointment  and 
aualiflcation  of  Moses  Hallett  as  the  executor 
thereof,  the  iastitution  of  an  action  by  an 
heir  at  law  to  annul  the  will,  the  employment 
of  appellant  by  said  executor  to  defend  the 
action,  her  successful  defense  thereof  in  bis 
behalf  and  in  behalf  of  appellee  city,  the 
value  of  the  service  so  rendered,  and  the  re- 
fusal and  failure  to  pay  therefor.  It  fur- 
ther alleges  that  by  the  said  will  the  residue 
of  the  estate  of  deceased,  such  residue  being 
of  great  value,  was  given  to  appellees  In  trust 
to  establish  and  maintain  a  college.  Judg- 
ment is  prayed  awarding  appellant  a  Hen  up- 
on the  judgment  obtained  in  the  action  con- 


<r  1.  See  AUomey  and  Client,  vol.  6,  Cent.  Dig.  I 
126. 


testing  the  will,  and  on  the  truat  fund  In- 
volved therein,  for  securing  and  satisfying 
the  amount  due  her  for  legal  services  in 
said  action,  and  requiring  appellee  Hallett. 
as  executor  and  trustee  under  said  will,  and 
appellee  city  as  trustee  thereunder,  to  pay 
from  said  funds  the  amount  so  due.  The  an- 
swers of  appellees  deny  the  employment  of 
appellant,  also  that  she  rendered  any  service 
In  behalf  of  them,  or  either  of  them.  The 
case  was  tried  to  the  court,  and  Us  findings 
were:  (1)  That  appellant  rendered  valuable 
service  In  defense  of  the  action  contesting 
the  will;  (2)  that  she  was  not  employed  to 
perform  such  service  by  appellees,  or  either 
of  them ;  (3)  that  she  performed  such  service 
under  the  employment,  on  his  own  account, 
of  W.  C.  Klngsley,  to  assist  him  In  the  de- 
fense of  said  action,  he  having  been  employed 
by  appellee  Hallett  to  defend  the  same. 
Judgment  went  dismissing  the  action. 

Appellant  denies  the  correctness  of  findings 
2  and  3,  which  are  to  the  effect  that  she  was 
not  employed  by  the  executor,  and  Insists 
that  while  the  executor  did  not  employ  her 
directly,  nor  did  he  expressly  authorize  her 
employment,  be  did  Impliedly  empower  his 
counsel,  Mr.  Klngsley,  to  retain  her  on  his 
(the  executor's)  account,  and  that  she  was  so 
retained.  The  evidence  relied  upon  to  sup- 
port this  contention  was  that  the  executor 
employed  Mr.  Klngsley  to  defend  the  action 
contesting  the  will,  and  that  the  executor 
regularly  employed  him  as  his  counsel.  The 
contention,  in  effect,  Is  that,  the  mere  retain- 
er of  counsel  Is  Implied  authority  to  him  to 
emx)loy  associate  counsel  at  the  expense  of 
his  client  In  the  litigation  In  which  he  Is  en- 
gaged. Such  is  not  the  law.  Northern  Pa- 
cific Railway  Co.  v.  Clarke,  106  Fed.  794,  45 
C.  C.  A.  635,  637.  While  the  retainer  of 
Mr.  Klngsley  by  the  executor  to  defend  the 
action  contesting  the  will  did  not  preclude 
him  from  employing  at  bis  own  expense  ap- 
pellant to  assist  him  in  the  defense  of  the 
contest,  yet  such  retainer  did  not  author- 
ize him  to  employ  appellant  as  counsel  at 
the  expense  of  the  executor  or  of  the  estate. 
Young  V.  Crawford,  23  Mo.  App.  432 ;  Porter 
V.  Elizalde,  125  Cal.  204,  207,  57  Pac.  890; 
Northern  Pac.  Ry.  Co.  v.  Clarke,  supra. 

2.  Appellant  sayB  that  Mr.  Klngsley  as- 
sumed authority  In  her  employment  to  retain 
her  on  account  of  the  executor,  and  that 
snch  employment  has  since  been  ratified  by 
the  executor.  We  express  no  opinion  as  to 
whether  Mr.  Klngsley  claimed  such  author- 
ity when  employing  appellant,  because  not 
necessary  to  this  decision.  If,  however,  he 
did  assume  such  authority  in  retaining  ap- 
pellant, the  evidence  does  not  show  that  the 
executor  ever  ratified  such  employment.  The 
evidence  relied  on  to  prove  ratification  of  the 
alleged  employment  tended  to  show  that 
appellant,  to  the  knowledge  of  the  executor, 
was  assisting  Mr.  Klngsley  In  the  defense  of 
the  contest.  The  fact  that  she  was  so  en- 
gaged was  entirely  consistent  with  the  con- 
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elusion  that  she  was  there  as  the  assistant 
of,  and  at  the  expense  of,  Mr.  Kingsley,  and 
not  on  account  of  the  executor.  Young  v. 
Crawford,  supra;    Porter  v.  Elizalde,  supra. 

A  further  fact  fatal  to  the  contention  that 
the  evidence  showed  ratification  of  the  al- 
leged employment  is  that  the  executor  never 
knew  of  the  existence  of  the  facts  claimed 
to  show  ratification.  The  evidence  was  not 
such  that  the  trial  court  could  reasonably 
conclude  therefrom  that  the  executor  con- 
sented to  the  employment  of  appellant  upon 
bis  account.  We  agree  with  the  finding  of 
the  trial  court  that  the  executor  did  not  em- 
ploy appellant,  nor  did  he  ratify  the  alleged 
employment  by  Mr.  Kingsley.  Further, 
there  was  no  evidence  Justifying  the  conclu- 
sion that  the  executor  was  estopped  to  deny 
the  alleged  employment  of  appellant  on  his 
account.  We  also  concur  In  the  findings  of 
the  trial  court  that  appellee  city  in  no  man- 
ner employed  appellant  as  counsel  upon  its 
account. 

3.  Appellant  Insists  that,  regardless  of  the 
question  whether  she  was  employed  by  the 
executor  or  the  city,  she  should  have  a  Hen 
on  the  judgment  recovered  in  the  action  con- 
testing the  will  for  the  reasonable  value  of 
her  services  therein,  and  an  order  should  be 
made  that  the  same  'be  paid  from  the  trust 
estate.  If  we  accept  the  court's  findings  of 
fact  (which  we  do),  the  case  is  reduced  to 
this:  Appellant  was  employed  by  Mr.  Kings- 
ley  on  his  own  account  to  assist  him  in  the 
litigation  involved  in  the  action  contesting 
the  will.  Pursuant  to  such  employment,  she 
rendered  valuable  service  In  such  litigation, 
and  was  thus  the  attorney  for  Mr.  Kingsley. 
She  was  not  under  the  employment  of  the 
executor,  nor  was  the  estate  her  client.  She 
now  asks  the  court  to  make  an  order  for  the 
payment  to  her  from  the  funds  of  the  estate, 
not  of  the  executor's  debt,  nor  the  debt  of 
the  estate,  but  the  payment  of  the  debt  ow- 
ing to  her  by  her  employer,  Mr.  Kingsley. 
No  authority  has  been  cited,  and  we  think 
none  could  be,  that  would  sustain  us  in  tak- 
ing the  action  requested.  The  executor  em- 
ployed counsel,  Mr.  Kingsley,  to  defend  the 
action  to  annul  the  will.  Such  counsel  un- 
dertook the  defense,  and  the  same  was  con- 
ducted successfully,  and  it  may  be  that  un- 
der Fillmore  v.  W^ells,  10  Colo.  228,  15  Pac. 
343,  3  Am.  St.  Rep.  507,  an  equitable  action 
would  He  to  estabUsh  a  Hen  on  the  trust  fund 
preserved  by  the  judgment,  to  secure  such 
allowance  as  the  court  might  make  for  the 
legal  services  of  the  counsel  so  employed  by 
the  executor;  but  we  think  it  cannot  be 
that  any  kind  of  an  action  would  lie  to  de- 
clare a  lien  on  such  trust  fund  for  the 
amount  that  counsel,  so  employed  by  the 
executor,  might  be  owing  to  counsel  retain- 
ed by  him  on  his  own  account  for  legal  serv- 
ices rendered  in  his  assistance  in  such  action. 
In  Fillmore  v.  Wells,  supra,  counsel  were 
employed  by  the  guardian  of  certain  minors 
to  recover  certain  property  interests.     The 


suit  was  brought,  and  a  Judgment  obtained 
awarding  the  minors  an  interest  in  certain 
real  estate  and  certain  money.  The  counsel 
so  employed  afterwards  brought  suit  against 
the  minors,  the  guardian,  and  certain  other 
parties  to  have  the  court  determine  the 
amount  of  the  fees  to  which  they  were  enti- 
tled for  such  legal  services,  and  for  a  decree 
declaring  the  amount  of  such  fees  to  be  a 
lien  upon  the  judgment  so  secured.  Judg- 
ment went  granting  the  relief  prayed.  That 
case  Is  not  authority  for  saying  that  if  coun- 
sel therein  who  were  employed  by  the  guard- 
ian had  retained  counsel  on  their  own  ac- 
count to  aid  them  In  the  trial  of  the  case, 
that  such  assistant  counsel,  after  having  per- 
formed the  services  stipulated,  would  be  en- 
titled to  have  the  fees  for  their  services  al- 
lowed against  the  wards,  and  a  lien  declar- 
ed therefor  upon  the  judgment  recovered  in 
favor  of  the  wards.  The  evidence  herein  did 
not  make  out  a  case  of  any  character  against 
appellees,  or  either  of  them,  nor  did  it  make 
out  a  case  authorizing  the  allowance  to  ap- 
pellant of  any  sum  from  the  trust  estate  for 
her  legal  ser\-lces.  For  the  reasonable  value 
of  them,  she  must  look  to  her  client,  1^ 
Kingsley. 

4.  The  motion  of  appellant  for  a  new  trial 
upon  the  ground  of  newly-discovered  evi- 
dence was  denied.  This  ruUng  is  urged  as 
prejudicial  error.  Evidence  thus  songht  to 
be  availed  of  was  cumulative,  and  would  not, 
if  adduced,  have  brought  about  a  dilTerent 
result  than  that  of  the  former  trial.  Such 
was  the  finding  of  the  court.  In  which  we 
agree. 

Judgment  shoulc  be  affirmed.    Affirmed. 

20  Colo.A.  212 
HALLETT  v.  LATHBOP. 
(Court  of  Appeals  of  Colorado.    Sept  12,  1904.) 

EXECUTORS— FILIKO   OF   FINAt,   BEPOBT— -PEN- 
DENCY OF  ACTION  FOB  ATTORNEY'S  FEE. 

1.  Pendenry  of  an  action  by  an  attorney,  who 
assisted  in  defending  a  content  of  a  will,  against 
the  executor  and  trustee  under  the  will,  to  have 
a  lieu  on  the  judgment  in  the  will  contest  case 
declarpd  in  plaintiffs  favor  for  the  amount  of 
his  fep.  and  for  an  order  that  the  fee  he  paid 
from  the  trust  fund,  is  no  m'onnd  for  refusal 
to  approve  the  final  report  of  the  executor,  and 
order  his  discliarge,  as  the  effectiveness  of  any 
decree  in  the  action  would  not  be  impaired  there- 
by. 

Appeal  from  District  Court,  City  and  Coun- 
ty of  Denver. 

Application  of  Moses  Hallett  executor  of 
George  W.  Clayton,  deceased,  for  approval 
of  his  final  report  and  for  discharge.  On  ob- 
jection of  Mary  V.  I^athrop  this  was  denied, 
and  the  executor  appeals.    Reversed. 

W.  C.  Kingsley  and  Richard  McKnight,  toe 
appellant.    C.  C.  Bi-own,  for  appellee. 

GUXTER,  J.  Appellant  filed  with  the 
county  court  his  final  report  as  executor  of 
the  will  of  Groorge  W.  Clayton,  deceased, 
and  asked  its  approvaL    Appellee  excepted 
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to  the  report  because  of  the  pendency  of 
Lathrop  v.  Hallett,  as  Executor,  et  al.  (de- 
cided at  our  present  term),  77  Pac.  1095, 
wherein  she  was  plaintiff  below.  The  ex- 
ception was  sustained.  To  review  the  rul- 
ing Is  this  appeal. 

Said  will,  after  providing  for  the  payment 
of  debts,  legacies,  and  annuities,  gave  the 
residue  of  the  estate  of  deceased — near  $2,- 
000,000— to  trustees  for  the  establishment  of 
a  college.  The  final  report  of  the  executor 
(appellant),  the  correctness  of  which,  In  the 
absence  of  exception,  we  assume,  discloses 
that  the  executor  has  performed  all  of  the 
duties  as  such,  and  is  ready  to  turn  over  said 
fund  to  the  trustee  for  the  realization  of  the 
purposes  of  the  trust — the  establishment  of 
the  college — and  asks  an  order  permitting 
him  to  turn  over  the  fund  to  himself  as  trus- 
tee, for  the  approval  of  his  final  account, 
and  his  discharge  as  executor.  Appellee  ob- 
jected to  the  order  being  made  because  of 
the  pendency  of  said  action.  Lathrop  v.  Hal- 
lett, as  Executor,  et  al.,  77  Pac.  1095. 

If  whatever  rights  appellee  was  litigating 
In  that  action  would  not  be  prejudiced  by 
granting  the  order  sought  by  appellant,  the 
executor,  the  order  should  not  be  denied  on 
such  objection  of  appellee.  The  wholesome 
step — ^the  closing  of  the  administration — 
should  be  taken,  unless  it  will  substantially 
prejudice  appellee's  interest  Involved  in  that 
litigation.  The  complaint  therein  avers  the 
appointment  and  qualification  of  appellant 
as  executor  of  said  will,  the  Institution  of  an 
action  contesting  the  will,  the  employment 
of  appellee  by  appellant  to  defend  the  con- 
test, her  successful  defense,  the  reasonable 
value  of  the  services  so  rendered,  and  the 
refusal  of  appellant,  the  executor,  to  pay 
therefor.  The  complaint  further  alleges  that 
the  residue  of  said  estate  (such  residue  being 
of  great  value)  was  given  appellant  and  the 
city  of  Denver  In  trust  for  the  establishment 
and  maintenance  of  a  college,  and  prays  that 
a  Hen  be  declared  on  the  Judgment  obtained 
In  the  action  contesting  the  will  and  the  trust 
involved  therein  for  the  reasonable  value  of 
appellee's  services  therein,  and  for  an  order 
that  appellant,  as  executor  of,  and  trustee 
under,  said  will,  and  the  city  of  Denver,  as 
trustee  thereunder,  pay  the  amount  so  al- 
lowed from  said  trust  fund.  The  trustees 
under  the  will  were  made  defendants.  The 
answers  denied  the  employment,  also  the 
rendition  and  value  of  the  alleged  services. 

If  such  complaint  stated  a  cause  of  action 
(which  we  assnme,  but  do  not  decide),  it  is 
admittedly  one  in  equity  for  the  enforce- 
ment of  a  statutory  lien  on  the  trust  fund  for 
the  reasonable  value  of  appellee's  services  in 
the  action  in  which  her  Judgment  was  ren- 
dered— the  action  contesting  the  will.  Fill- 
more V.  Wells.  10  Colo.  228,  15  Pac.  343,  8 
▲m.  St.  Bep.  567. 

If  such  assumed  cause  of  action  should  be 
proved  at  the  trial,  and  the  decree  prayed 
be  granted,  the  effectiveness  of  such  decree 


f  would  to  no  extent  be  Impaired  by  appellant 
having  been  previously  discharged  as  execu- 
tor of  said  will,  because  perforce  the  only 
favorable  decree  that  could  be  obtained  In 
Lathrop  v.  Hallett,  as  Executor,  et  al.,  77 
Pac.  1095,  she  would  have  a  lien  on  the  sol- 
vent trust  fund  to  secure  the  amount  allowed 
her  for  counsel  fees,  and  an  order  on  the 
trustee  to  pay  the  amount  of  such  lien  from 
the  trust  fund.  We  do  not  think  the  pen- 
dency of  Lathrop  v.  Hallett,  as  EJxecutor, 
et  al.,  77  Pac.  10i95,  was  a  sufficient  ground 
for  the  court's  declining  to  approve  the  final 
report  of  the  executor,  and  oi-dcrlug  bis  dis- 
charge. Reversed. 
Judgment  reversed. 


20  CktIoA.  238 
ALBRO  MIN.  &  MILL.  CO.  ▼.  CHXNN. 
(Court  of  Appeals  of  Colorado.    Sept.  12,  1904.) 

COBPOBATIONS — AQEHTS— DIRECTOBS — OFFI- 
CKH8— TBEA8UREB— AUTHOBITT. 

1.  Where,  in  an  action  a^inst  a  corporation' 
to  recover  for  goods  sold  by  plaintiff  to  P.. 
who  was  the  corporation's  treasurer,  and  used 
by  him,  the  evidence  tended  to  show  that  the 
corporation  was  organized  merely  for  the  per- 
sonal benefit  of  P.,  and  that  be  bad  never  been 
appointed .  as  agent  or  manager  for  the  cor- 
poration, but  instead  was  permitted  to  operate 
Its  property  for  his  personal  benefit,  the  fact 
that  he  was  one  of  the  directors  and  treasurer 
of  the  corporation  was  insufficient  to  establisti 
either  his  appointment  as  the  corporation's 
agent  or  his  authority  to  purchase  goods  on  its 
credit 

Appeal  from  District  Court,  Clear  Creek 
County. 

Action  by  Richard  P.  Chinn  against  the 
Albro  Mining  &  Milling  Company.  From  a 
Judgment  In  favor  of  plaintiff,  defendant  ap- 
peals.   Reversed. 

H.  A.  Llndsley  (W.  S.  Decker,  of  counsel), 
for  appellant.    B.  M.  Sabin,  for  appellee. 

MAXWELL,,  J.  Chinn  sued  the  appel- 
lant corporation  upon  an  account  for  goods, 
wares,  and  merchandise  alleged  to  .have 
been  sold  and  delivered  by  him  to  the  cor- 
poration at  its  request,  and  upon  five  counts 
for  work  and  labor  alleged  to  have  been 
done  and  performed  and  material  alleged  to 
have  been  furnished  to  the  corporation  at 
Its  request  by  others,  which  last  accounts 
were  assigned  to  Chinn  prior  to  the  com- 
mencement of  this  suit  The  case  was  tried 
to  a  Jury,  which  returned  a  verdict  against 
appellant,  upon  which  Judgment  went,  from 
which  this  appeal. 

At  the  close  of  the  testimony,  defendant 
requested  the  court  to  charge  the  Jury  to 
find  the  issues  Joined  In  favor  of  the'  de- 
fendant, which  request  was  refused,  excep- 
tions saved,  and  error  Is  assigned  thereon. 
Prior  to  February  6,  1896,  W.  H.  Price  was 
the  owner,  in  possession  of,  and  operating 
certain  mining  properties  in  Clear  Creek  coun- 
ty, this  state,  known  as  the  "Albro  Mine." 
That  date  the  Albro  Mining  &,  Milling  Cosa- 
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pany,  appellant,  was  Incorporated.  The  ar^ 
tlcJea  of  incorporation  named  W.  H.  James, 
James  B.  Giant,  Dennis  Sullivan,  E.  J.  See- 
ley,  and  W.  H.  Price  directors  for  the  first 
year.  Capital  stock  1,000,000  shares,  par 
value  $1.  The  directors  named  in  the  arti- 
cles of  Incorporation  met  and  organized  by 
adopting  by-laws  and  electing  officers:  W. 
H.  James,  president;  Dennis  Sullivan,  vice 
president;  E.  J.  Seeley,  secretary;  and  W. 
H.  Price,  treasurer.  The  office  of  general 
manager  or  agent,  provided  for  by  the  by- 
laws, was  not  filled.  This  was  the  only 
meeting  held  by  the  board  of  directors  of 
the  corporation.  099,995  shares  of  full-paid 
<>apital  stock  of  the  company  was  Issued  to 
W.  H.  Price  as  consideration  for  the  con- 
veyance by  him  to  the  corporation  of  the 
mining  claims. known  as  the  "Albro  Mine." 
At  the  date  of  the  Incorporation  of  the  com- 
pany the  Denver  National  Bank  held  Price's 
past-due  note,  upon  which  James,  Sullivan, 
and  Grant  were  sureties.  The  bank  was 
urging  payment  of  the  note.  Price  conld 
not  pay,  and  was  anxious  to  procure  money 
to  continue  operations  at  the  mine.  Price 
Induced  James,  Sullivan,  and  Grant  to  sign 
another  note  with  him  to  the  bank  for  an 
amount  sufficient  to  take  up  the  old  note 
and  give  him  $8,000  with  which  to  continue 
operations  at  the  mine,  and  deposited  with 
these  gentlemen  the  stock  of  the  Albro  Min- 
ing &  Milling  Company  as  collateral  security 
to  secure  them  in  the  risk  assumed  in  be- 
coming his  sureties  on  the  note.  After  this 
transaction  Price  continued  operations  at 
the  mine  as  before.  The  former  superintend- 
ent remained  in  charge  of  the  work,  re- 
ceiving his  instructions  from  Price,  and  no 
one  else.  Price  and  the  superintendent  em- 
ployed and  discharged  the  men,  purchased 
the  supplies  for  the  mine  in  the  name  of 
Price^  shipped  the  ore  produced  from  the 
mine  to  tlie  mills  In  the  name  of  Price, 
who  received  the  proceeds  thereof,  applied 
them  to  bis  own  use,  making  no  account 
thereof  to  the  company.  The  money  ex- 
pended on  and  in  the  mine,  the  bills  tor 
supplies  and  material  furnished  the  mine 
for  nearly  two  years,  were  paid  by  Price, 
partly  In  cash  and  partly  by  checks  signed 
"W.  H.  Price."  Seeley,  the  secretary  of  the 
company,  son-in-law  of  Price,  was  the  only 
other  officer  or  director  of  the  company  who 
was  ever  on  the  property  after  the  incorpora- 
tion of  the  company.  Mr.  James,  president 
of  the  company,  testified  that  the  company 
was  organized  to  enable  Price  to  borrow 
money  on  the  stock;  that  the  company  never 
took  possession,  or  authorized  or  empowered 
any  one  to  take  possession,  or  operate  the 
property  for  it;  that  It  did  no  work,  and  con- 
tracted no  bills  on  account  of  operating  the 
property;  that  Price  was  operating  the  prop- 
erty on  his  own  account,  shipping  the  ore, 
receiving  the  proceeds,  and  applying  them  to 
his  own  purposes;  that  the  company  did  not 
know  that  Price  was  contracting  any  indebt- 


edness on  account  of  the  company;  that  he 
knew  nothing  of  the  claims  involved  in  this 
suit  until  after  suit  was  brought,  when  sum- 
mons was  served  upon  him  as  president  of 
the  company.  Price  testified,  in  substance, 
that  when  the  company  was  organized  three 
of  the  directors  thereof  orally  leased  the 
property  to  him  upon  the  terms,  among  oth- 
ers, that  1-3  should  and  would  operate  and 
manage  the  same  entirely  for  his  own  per- 
sonal and  private  use  and  benefit,  and  at  his 
own  personal  and  private  expense;  that  he 
conducted  operations  upon  the  property  per- 
sonally and  individually  and  for  his  own  use 
and  benefit,  and  not  for  the  company;  that 
be  was  personally  liable  for  the  expenses  of 
the  same;  that  all  statements  of  account 
and  bills  were  rendered  against  him  per- 
sonally and  individually,  and  not  against 
the  company,  and  were  so  k^t  upon  the 
plaintiff's  books;  that  all  ore  shipped  and 
sold  from  the  mine  was  shipped  and  sold 
by  him  and  the  proceeds  retained  by  him  for 
bis  personal  use  and  benefit. 

The  fundamental  proposition  wblcb  it  was 
necessary  for  plaintiff  to  establish  to  entitle 
him  to  recovo:  in  this  action  was  the  agen- 
cy of  Price.  To  establish  tliis  proposition, 
a  certified  copy  of  the  articles  of  incorpora- 
tion and  Price's  deed  to  the  company  were 
introduced  in  evidence.  Testimony  was  also 
introduced  tending  to  prove  that  some  sup- 
plies and  machinery  were  consigned  to  the  . 
Albro  Mining  &  Milling  Company.  Upon 
whose  order  this  was  done,  however,  does 
not  satisfactorily  appear.  None  of  these 
items  are  Involved  In  this  suit.  That  plain- 
tiff and  some  of  his  assignors  early  in  1896 
knew  of  the  incorporation  of  the  company. 
That  plaintiff  opened  his  account  in  the 
name  of  W.  H.  Price.  That  he  went  to 
Price  personally,  and  had  a  conversation 
with  him  In  regard  to  the  matter.  That 
Price  said:  "The  Albro  mine  was  good  for 
it  anyway.  He  said  it  was  worth  enough  to 
buy  my  store  two  or  tiuree  times.  It  you  are 
afraid  of  your  money,  you  can  take  the  Albro 
mine  for  it."  Alter  this  conversation  the 
account  was  still  kept  against  Price,  state- 
ments rendered  to  him,  and  payments  made 
by  him.  Plaintiff  testified  that  at  that  time 
he  considered  Price  "perfectly  solid."  There 
was  no  testimony  whatever  tending  to  show 
that  either  the  plaintiff  or  any  of  his  as- 
signors liad  any  conversation  whatever  with 
any  officer  of  the  company,  or  made  any  at- 
tempt whatever  to  ascertain  whether  or  not 
Price  was  authorized  to  contract  any  IndeBt- 
edness  on  account  of  the  company.  Wit- 
nesses testified  that  Sedey,  secretary  of  the 
company,  made  two  visits  to  the  property, 
and  made  some  statements  about  what  thp 
company  intended  to  do  after  ore  was  struck. 
Seeley  had  no  recollection  of  having  made 
such  statements.  A  more  extended  presen- 
tation of  the  evidence  is  not  deemed  neces- 
sary. From  a  very  thopongh  and  critical  ex- 
amination of  all  the  testimony  In  the  casp. 
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we  are  of  the  opinion  that  the  plaintiff  failed 

'to  establlBh  by  competent  testintony  the  fun- 

'Uamental  proposition  which  would  entitle 
him  to  recover  in  this  action. 

Counsel  for  appellee  conteods  that  the  na- 
ture of  the  business  done  and  the  character 
of  the  agency  itself  shows  such  authority 
by  implication  that  plaintiff  and  his  assign- 
ors bad  a  right  to  rely  under  the  law  upon 
those  appearances,  and  actual  proof  of  {raw- 
er was  thereby  dispensed  with;  citing  In 
(support  of  this  proposition  Mining  Company 
V.  Fraser,  2  Colo.  App.  15,  2»  Pac.  667.  In 
the  Fraser  Case  there  was  no  question  as  to 
the  appointment  of  the  agent.  That  fact  was 
admitted.  There  the  question  was,  did  the 
agent  act  within  the  scope  and  extent  of  the 
powers  conferred  by  virtue  of  his  office? 
Here  the  sole  question  Is,  was  Price  the 
agent  of  the  company  for  any  purpose?  To 
establish  an  agency,  in  the  absence  of  direct 
proof,  as  in  this  ease,  there  may  be  submit- 
ted proof  of  facts  which  tend  to  show  rec- 
ognition by  the  principal  of  the  alleged 
agent's  authority:  a  holding  out  to  the 
world  of  the  alleged  agent  by  the  principal  as 
having  authority  in  the  premises;  receiving 
the  profits  arising  from  the  acts  of  the 
alleged  agent,  or  the  application  thereof  to 
the  prlncii>ar8  use  and  benefit;  knowledge 
upon  the  part  of  the  principal  of  the  acts 
of  the  alleged  agent,  and  falliu'e  upon  his 
part  to  disavow  the  acts  of  the  alleged  agent 

.  within  reasonable  time;  communication  be- 
tween the  principal  and  the  alleged  agent 

.In  which  the  authority  of  the  agent  la  ex- 
pressly or  impliedly  admitted;  payment  by 
the  principal  of  debts  contracted  by  the  alleg- 
ed a^ent  in  the  name  of  the  principal;  sub- 

.  sequent  ratification  of  acts  of  the  alleged 
agent,  which  ratification  may  be  manifested 

■  by  silence  of  the  principal  after  knowledge  of 
the  facts.  No  evidence  tending  to  prove 
any  of  the  above  facts  was  Introduced  at  the 
trial.  All  of  the  authorities  cited  by  appel- 
lee are  cases  where  the  authority  of  a  duly 
appointed  manager  or  agent  to  bind  bis  prin- 

.  cipal  in  a  particular  matter  are  In  Isscae, 
not  the  fact  of  the  appointment  of  a  man- 
ager or  agent,  and  for  this  reason  the  authori- 
ties cited  are  not  in  point.  It  Is  admitted 
that  Price  was  a  director  and  treasurer  of 
the  corporation.  Appellee  argues  from  this 
fact  that  the  defendant  was  bound  for  the 
acts  of  Price  as  such  officer,  and  quotes  In 
support  thereof  the  following  from  Union 
Gold  Mining  Company  v.  Rocky  Mountain 
National  Bank,  2  Colo.  248:  "If  an  officer 
of  a  corpor.atlon  Is  allowed  to  exercise  gen- 
eral authority  in  respect  to  the  business  of 
the  corporation,  or  a  particular  branch  of  it, 
for  a  considerable  time — in  other  words,  if 
he  is  held  out  to  the  world  as  having  author- 
ity in  the  promises — the  corporation  Is  bound 
by  his  acts  in  the  same  manner  as  if  author- 
ity had  been  expressly  granted."  In  the 
above  case  the  acts  of  the  president  of  the 
corporation    were    under    discussion.     The 


president  being  the  principal,  executive  offi- 
cer of  a  company,  and  as  such  charged  with 
the  management  and  operation  of  the  prop- 
erty of  the  company,  his  acts  In  purchasing 
necessary  supplies,  employing  men,  hauling 
ore,  etc.,  would  clearly  be  within  the  scope 
and  extent  of  the  authority  conferred  upon 
him  by  virtue  of  his  office.  The  treasurer 
of  a  corporation,  however,  is  invested  with 
no  such  authority  by  virtue  of  his  office. 
Ordinarily,  the  treasurer  Is  simply  the  cus- 
todian of  the  funds  of  the  corporation,  and 
its  disbursing  officer.  In  the  absence  of 
proof  that  the  treasurer  was  authorized  by 
appropriate  action  of  the  corporation  to  take 
possession  of  and  operate  the  property  of 
the  corporation,  such  authority  will  not  be 
presumed  or  Implied  by  virtue  of  his  office, 
and  the  assumption  thereof  would  be  un- 
warranted, and  his  acts  in  that  behalf  would 
not  bind  the  corporation.  The  duty  of  third 
persons  dealing  with  an  ostensible  agent 
Is  thus  stated  by  Mr.  Mechem:  "In  approach- 
ing the  consideration  of  the  inquh^  whether 
an  assumed  authority  exists  in  a  given 
case,  there  are  certain  fundamental  princi- 
ples which  must  not  be  lost  sight  of.  Among 
these  are,  as  has  been  seen:  That  the  law 
indulges  In  no  bare  presumption  that  an 
agency  exists.  It  -must  be  proved  or  pre- 
sumed from  facts.  That  the  agent  cannot 
establish  his  own  authority  either  by  his 
representations,  or  by  assuming  to  exercise 
It  That  an  authority  cannot  be  established 
by  mere  rumor  or  general  reputation.  That 
even  a  general  authority  is  not  an  unlimited 
OHe,  and  that  every  authority  must  find  its 
ultimate  source  in  some  act  of  the  princi- 
pal. Persons  dealing  with  an  assumed  agent, 
therefore,  whether  the  assumed  agency  be 
a  general  or  special  one,  are  bound,  at  their 
peril,  to  ascertain  not  only  the  fact  of  the 
agency;  but  the  extent  of  the  authority,  and, 
in  case  either  Is  controverted,  the  burden  of 
proof  Is  upon  them  to  establish  It"  Mechem 
on  Agency,  S  276.  This  doctrine  has  been 
expressly  approved  by  this  court  In  liester 
V.  Snyder,  12  Colo.  App.  351,  3.56,  55  Pac.  613: 
Gates  I.  Wks.  v.  Denver  Eng.  Wks.  Co.,  17 
Colo.  App.  15-18,  67  Pac.  173.  The  appellee 
failed  to  establish  the  authority  of  Price 
to  act  as  the  agent  of  the  corporation. 

The  court  erred  in  refusing  to  charge  the 
Jury  to  return  a  verdict  for  the  defendant, 
and  for  this  reason  the  judgment  will  be  re- 
versed.   Reversed. 


In  re  TURNER'S  ESTATB.     (Sac.  1,240.) 

(Supreme  Court  of   California.     March   17» 
1904.) 

ADMTNISTBATION— PETTTION    FOR   LETTERS— 
HEABIRO— NOTICE. 

1.  After  the  filing  by  a  widow  of  a  petition 
for  letters  of  administration  various  other  per- 
sona also  petitioned  {'jr  letters  conte.i^tiiig  the 
widow's  petition,  and  thereafter  tlie  widow  fil- 
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ed  an  amended  petition  contesting  the  other 
petitions,  but  statinz  no  jurisdictional  fact 
Code  Civ.  Proc  {  1374,  provides  that  any  per- 
son interested  may  contest  the  petition  for  let- 
ters of  administration  by  written  oiiposition,  or 
ma^  assert  his  own  right  to  administration,  in 
which  case  the  contestant  must  file  a  petition 
and  glTe  the  notice  required  for  an  original  pe- 
tition. Held,  that  the  court  had  jurisdiction  to 
hear  all  the  petitions  on  the  date  set  for  the 
hearing  of  the  widow's  original  petition,  and 
was  not  required  to  wait  until  the  time  set  for 
hearing  her  amended  petition. 

Commissioners'  Decision.  In  Bank.  Ap- 
peal from  Superior  Court,  Merced  County; 
B.  N.  Rector,  Judge. 

Judicial  settlement  of  the  estate  of  Wil- 
liam C.  Turner,  deceased,  In  which  Elizabeth 
Turner,  bis  widow,  filed  a  petition  for  letters 
of  administration.  Edward  W.  Putnam,  at 
the  request  of  the  regents  of  the  University 
of  California,  filed  a  petition  contesting  the 
widow's  petition,  and  asking  for  lettei-s  of 
administration,  and  from  on  order  granting 
letters  to  the  widow  the  regents  appeaL  Af- 
firmed. 

See  72  Pac.  718. 

Osgood  Putnam  and  Chas.  B.  Snook,  for 
appellant.    J.  W.  Knox,  for  respondent 

CHIPMAN,  C.  This  is  an  appeal  by  the 
regents  of  the  University  of  California  from 
the  order  granting  letters  of  administration 
of  the  estate  of  William  C.  Turner,  deceased, 
to  Elizabeth  Turner,  surviving  widow  of  de- 
ceased. The  following  proceedings  took  place 
leading  to  the  appointment:  On  April  16, 
1902,  Mrs.  Turner  filed  her  petition  for  let- 
ters, through  her  attorney,  James  F.  Peck, 
Esq.  On  April  30,  1902,  J.  W.  Knox,  Esq., 
was  substituted  as  her  attorney,  and  she  on 
that  day  dismissed  her  petition  filed  April 
16,  1902.  On  April  28,  Edward  W.  Putnam, 
at  the  request  of  the  regents,  claiming  to  be 
a  creditor  of  said  estate,  filed  his  petition 
praying  for  letters  to  be  issued  to  him.  On 
April  30,  1902,  said  Elizabeth  Turner,  as  sur- 
viving widow  of  deceased,  filed  her  petition 
for  letters,  stating  therein,  among  other 
things,  that  she  "contests  the  petition  of  Ed- 
ward W.  Putnam,  filed  herein  April  28, 
1902."  On  May  5,  W.  J.  Stockton,  public 
administrator  of  Merced  county,  filed  his  pe- 
tition praying  for  letters  in  said  estate,  and 
also  contesting  the  petitions  of  said  Putnam 
and  said  Elizabeth  Turner.  On  May  17, 
1902,  Thomas  C.  Turner,  son  of  deceased, 
filed  his  petition  for  letters,  also  contesting 
the  petition  of  said  Putnam  and  said  Stock- 
ton. The  time  of  hearing  of  each  of  said 
petitions  (except  the  petition  dismissed  as 
aforesaid)  was  duly  fixed,  and  the  hearing 
was  duly  postponed  to  June  9,  1902.  On 
May  31,  1902,  said  Elizabeth  Turner  filed  an 
amended  petition  for  letters,  and  among  oth- 
er things  contested  the  petition  of  said  Put- 
nam and  said  Stockton.  The  clerk  of  the 
court,  on  filing  said  amended  petition  of  said 
Elizabeth,  fixed  the  18tb  of  June,  1902,  as 


the  time  for  hearing  the  same,  and  on  Jtme 
6,  1902,  he  posted  notices  of  the  hearing  for 
that  day.  Copies  of  the  amended  petition  of 
said  Elizabeth  were  served  on  the  parties 
contesting  the  appointment  on  said  Slat  day 
of  May,  1902.  On  June  9,  1902,  said  Pntnam 
filed  his  petitlcHi  contesting  the  amended  pe- 
tition of  said  Elizabeth  for  letters.  It  also 
appears  that  on  May  6,  1902,  said  Stockton 
filed  his  petition  contesting  the  petition  of 
said  Elizabeth,  filed  April  30,  1902,  and  also 
contesting  her  petition  for  special  letters, 
filed  May  6th  (which  latter  petition  Is  not  in 
the  record).  It  further  appears  that  on  Jtme 
9,  1902,  the  said  petitions,  filed  as  aforesaid, 
between  April  28,  1902,  and  May  17,  1902, 
were  on  the  calendar,  and  were  called  for 
hearing  by  the  court,  and  thereupon  the  re- 
gents of  the  University  of  California  ap- 
peared at  the  bearing  "for  the  express  pur- 
pose of  objecting  to  the  Jurisdiction  of  the 
court  to  proceed  at  this  time  with  the  hear- 
ing of  said  petitions,  or  any  of  them,  and 
thereupon  objected  to  the  hearing  •  •  • 
prior  to  June  18, 1902,  on  the  ground  that  on 
May  31,  1902,  a  petition  for  letters  of  admin- 
istration [a  copy  of  which  is  above  set  forth, 
being  said  amended  petition]  was  filed  here- 
in by  Elizabeth  Turner,  and  that  said  peti- 
tion had  been  duly  set  for  hearing  on  Jtme 
18,  1902,  and  notice  was  posted  accordingly, 
and  that  said  date  had  not  arrived,  and  that 
all  petitions  »  •  •  must  be  heard  to- 
gether, and  the  court  was  without  power  to 
hear  any  of  said  petitions  until  June  18, 
1902."  Proof  of  posting  notice  of  the  hear- 
ing for  June  9th  was  made.  The  attorney 
for  said  Elizabeth  Turner  stated  In  open 
court  that  the  petition  filed  May  31,  1902, 
was  filed  simply  as  an  amendment  to  her 
original  petition  filed  April  30,  1902,  and  was 
Intended  to  obviate  certain  objections  raised 
to  her  original  petition  by  the  contest  of  said 
Stockton,  and  was  not  intended  to  supersede 
the  original  petition;  that  she  was  wlllhig 
to  proceed  with  the  hearing  of  said  petition 
filed  April  30,  1902,  and  said  amendment 
filed  by  her  on  May  31,  1902,  as  one  and  the 
same  petition.  "The  Judge  presiding  there- 
upon stated  that  he  considered  that  Eliza- 
beth Turner  had  really  but  one  petitlcm  be- 
fore the  court,  and  that  he  wonid  proceed  to 
hear  the  same  as  one  petition,  and  also  bear 
the  petition  filed  by  the  said  Putnam,  said 
W.  J.  Stockton,  as  public  administrator,  and 
said  Thomas  C.  Turner,  and  determine  the 
whole  matter;  and  that  the  petition  filed  by 
said  Elizabeth  Turner  was  sufficient  In  form 
and  substance;  and  that  said  amendments 
contained  in  said  amended  petition  wa« 
immaterial  and  not  necessary,  and  did  not 
change  In  any  manner  the  issues  before  the 
court."  The  objections  to  the  hearing  were 
overruled,  and  the  hearing  ordered  to  pro- 
ceed, the  regents  excepting  to  the  order. 
The  court  found  certain  facts,  and  In  Its  con- 
clusions of  law  found  that  said  Biizabetb 
Turner  was  entitled  to  letters,  and  It  was 
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accordingly  so  ordered.  The  regents  alooe 
appeal  from  the  order. 

Appellant  relies  upon  section  1374,  Code 
GlY.  Proc.,  which  reads:  "Any  person  Inter- 
ested may  contest  the  petition  [i.  e.,  the  peti- 
tion for  letters— section  1373]  by  written  op- 
position thereto  on  the  ground  of  the  incom- 
petency of  the  applicant,  or  may  assert  his 
own  rights  to  the  administration,  and  pray 
that  letters  be  issued  to  himself.  In  the  lat- 
ter case  the  contestant  must  file  a  petition 
and  give  the  notice  required  for  an  original 
I)etltion,  and  the  court  must  hear  the  two 
petitions  together."  It  Is  contended  that  this 
provision  Is  mandatory,  and  the  court  had  no 
discretion  to  disregard  the  notice  of  hearing 
the  amended  petition  of  Elizabeth  Turner 
set  for  nine  days  later  than  the  date  the  hear- 
ing actually  took  place.  The  court  treated 
the  amended  petition  of  the  widow  as  an 
amendment  merely  of  her  original  petition, 
and,  disregarding  the  notice  of  the  hearing  of 
the  amended  petition,  proceeded  to  bear  her 
original  petition,  together  with  all  other  peti- 
tions, on  the  day  fixed  for  such  hearing.  In 
the  petition  of  Stockton  he  set  forth  certain 
facts  showing  that  there  had  been  an  admin- 
istrator appointed  In  1894,  and  that  he  had 
acted  as  such  administrator  until  April  12, 
1902,  when  he  died.  In  her  original  petition 
Mrs.  Turner  made  no  mention  of  any  prior 
administration.  In  the  amended  petition  the 
facts  were  fully  stated,  and  that  she  was  ap- 
plying for  letters  to  complete  an  unflnlshed 
administration.  The  amended  petition  also 
contained  a  contest  and  opposition  to  the  ap- 
pointment of  Putnam  and  Stockton.  The 
value  of  the  estate  was  stated  to  be  much 
greater  than  In  the  original  petition.  The 
facta  necessary  to  the  Jurisdiction  of  the 
court,  however,  sufflciently  appeared  in  the 
vrlglnal  petition,  and  no  additional  neces- 
ttry  Jurisdictional  fact  appeared  In  the 
amended  petition.  Under  the  statute  flxlng 
tht  order  in  which  persons  are  entitled  to 
administer,  the  widow  was  entitled  to  letters 
before  any  other  of  the  petitioners  applying, 
her  competency  otherwise  not  being  disputed. 
A  postponement  of  the  hearing  until  June 
18th  would  have  served  no  purpose  not  at- 
tainable on  June  9th.  The  parties  were  all 
before  the  court  by  appearance  and  by  plea. 
The  amended  petition  of  the  widow  had  been 
duly  served.  We  do  not  think  a  new  notice 
of  hearing  was  necessary,  but,  notice  having 
been  given,  we  think  the  widow  could  waive 
Its  hearing  at  the  date  fixed,  and  consent  to 
the  hearing  of  her  original  petition. 

The  estate  was  undistributed  and  but  part- 
ly administered  at  the  death  of  the  former 
administrator.  Some  one  had  to  be  appoint- 
ed, and  it  was  Immaterial  to  all  who  were 
interested  In  the  estate  whether  the  appoint- 
ment was  made  on  June  9tb  or  June  18th,  so 
long  as  the  court  had  Jurisdiction  to  make 
the  appointment.  It  is  true,  as  appellant 
claims,  that  an  amended  complaint  in  an  or- 
dinary action  tui>enedea  the  original  com- 


plaint; bnt  no  new  aummons  Issues,  and 
when  served  upon  all  the  defendants  the 
cause  proceeds  without  Interruptiota,  the  par^ 
ties  already  being  In  court  by  service  of  the 
original  complaint 

There  was  no  objection  made  to  the  hear- 
ing on  any  ground  except  want  of  Jurisdic- 
tion of  the  court  If  the  widow  had  In  her 
amended  petition  set  up  some  material  facts, 
and  objection  had  been  made  to  her  proving 
them,  she  might  have  insisted  that  the  hear- 
ing stand  over  to  the  day  fixed  for  hearing 
the  amended  petition.  But  she  set  up  no 
material  facts,  and,  besides,  she,  by  consent- 
ing to  the  hearing.  In  effect  waived  her 
amended  petition,  and  perhaps  waived  the 
right  to  prove  any  new  material  facts  therein 
set  up  to  which  objection  was  made.  There 
was,  however,  no  such  objection.  There  be- 
ing no  rights  of  any  persons  affected  by  her 
consent  to  the  hearing,  and  all  contesting 
parties  being  in  court  we  see  no  reason  why 
it  could  not  hear  all  the  petitions  at<the  time 
fixed.  Of  its  Jurisdiction  to  do  so  we  have 
no  doubt 

The  order  should  be  affirmed,  and  it  is  so 
advised. 

We  concur:    COOPER,  C;   GRAY,  O. 

For  the  reasons  given  In  the  foregoing  opin- 
ion, the  order  appealed  from  is  afilrmed: 
BEATTY.  C.  J.;  VAN  DYKE,  J.;  SHAW, 
J.;  ANGELLOTTI,  J.;  McFARLAND,  J.; 
LORIGAN,  J. 


UfCaLSM 
FRB8H0UR  ▼.  HOWARD.     (Sao.  1,165.) 
(Supreme   Court  of   California.     March   14, 
1904.) 

KLBOTTON  —  CONTEST  —  TUXOAX,  BALLOTS  — 
DISTIRQinSHINe  IfABK — FBAUD  OP  ELCCTIOIT 
OITICBBS— PLEADINO— AMENDMCNT  AT  TKIAI.. 

1.  The  failure  of  election  officers,  tbrongh 
ignorance  or  carelessness,  to  remove  the  number 
of  the  ballot,  does  not  make  it  illeeal,  as  in  vio- 
lation of  Pol.  Code,  I  1215,  prohibiting  voter* 
from  piecing  any  mark  on  ballots  for  identifica- 
tion. 

2.  Under  Code  Civ.  Proc.  {  1115.  requiring, 
in  an  election  contest,  the  filing  of  a  verified 
statement  of  the  particular  grounds  of  the  con- 
test within  40  days  after  the  election  return 
day,  and  section  1116,  providing  that  no  testi- 
mony as  to  the  reception  of  illegal  ballots  can 
be  given,  unless  the  contestant  deliver  a  list 
of  them  to  the  contestee  at  least  8  days  before 
the  trial,  it  was  not  permissible  at  the  trial  of 
a  contest,  more  than  40  days  after  return  day, 
to  amend  the  statement  which  contained  no  al- 
legation of  fraud  by  the  election  officers,  by 
adding  an  allegation  that  the  failure  of  the 
judges  in  an  election  precinct  to  remove  the 
number  from  each  of  the  ballots  was  for  the 
purpose  of  enabling  a  record  to  be  made  of  how 
each  voter  voted. 

In  Bank.  Appeal  from  Superior  Court 
Siskiyou  County;    H.  M.  Albery,  Judge. 

Election  contest  by  Marion  Freshonr 
against  Charles  B.  Howard.  From  a  Judg- 
ment in  favor  of  contestee,  contestant  ap- 
peals.   Affirmed. 
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James  F.  Farraber,  for  appellant  '  O'NeQI 
&  Butler,  for  respondent 

VAN  DTEE,  J.  This  Is  an  election  con- 
test for  tbe  office  of  sheriff  of  the  county  of 
Siskiyou.  The  election  was  held  on  Novem- 
ber 4,  1902.  By  the  returns,  as  canvassed 
by  the  board  of  supervisors,  the  respondent 
received  1,878  votes,  and  the  appellant  1,816 
votes;  giving  the  respondent  a  majority  of 
62  votes.  In  the  petition  or  complaint  filed 
by  tbe  appellant,  irregularities  were  charged 
in  certain  precincts  in  said  county  in  tbe 
receiving  and  counting  of  alleged  illegal  bal- 
lots for  respondent  As  a  result  of  the  trial, 
there  wa?  a  net  reduction  from  respondent's 

.  majority,  as  declared  by  tbe  board  of  su- 
pervisors, of  49  votes,  leaving  his  majority 
at  13  votes.  Tbe  only  question  presented  on 
the  appeal,  as  stated  by  appellant's  counsel, 
is  in  reference  to  tbe  Oro  Flno  precinct. 

At  the  hearing  of  the  contest  in  the  court 
below, 'the  county  clerk  produced  a  package 
containing  the  voted  ballots  at  tbe  Oro  Flno 
election  precinct,  which  were  "offered  by 
counsel  for  contestant  as  an  exhibit  and 
for  the  sole  purpose  of  calling  tbe  court's  at- 
tention to  the  condition  of  the  ballots,  and 
as  a  basis  for  a  motion  for  an  order  rejecting 
the  entire  ballots  of  said  precinct;  and  it 
appeared  therefrom  that  each  and  all  of 
said  ballots  bad  yet  attached  to  them,  and 
not  separated,  the  slips  bearing  tl;ie  numbers 
thereof."  The  precinct  register  of  Oro  Flno 
precinct  was  also  offered  in  connection  with 
the  foregoing,  and  thereupon  counsel  asked 

''tfaataU;the  ballots  for  the  Oro  Flno  precinct 
c^iwt'at  the  said  election  be. rejected, -wblcb  re- 
tue^t  or  motion  on  tbe  part  of  the  contestant 
upon  objection  by  the  contestee,  was  denied 
by  tbe  court  and  this  action  of  tbe  court  is  as- 

••  signed  as  error.  Thereupon  counsel  for  con- 
testant offered  tbe  following  amendment  to 
bis  written  complaint  or  statement,  to  wit: 
"Contestant  avers  the  fact  to  be  that  the  fail- 
ure of  said  board  of  Judges  to  separate  tbe  sUp 
containing  tbe  number  of  tbe  ballot  from  each 
of  tbe  ballots  cast  at  the  Oro  Flno  election  pre- 
cinct and  to  immediately  destroy  same,  was 
for  the  purpose — so  designed  and  intended — 
of  enabling  a  record  to  be  made  of  how  each 
and  all  the  votes  In  said  Oio  Flno  precinct 
voted,  thereby  preventing  a  fair  election  In 
said  precinct."  The  request  to  file  the 
amendment  was  denied  by  the  court  which 
action  of  the  court  is  also  assigned  as  error 
by  tbe  appellant  Tbe  contest  Is  based  upon 
the  misconduct  or  malconduct  of  the  board 
of  Judges  of  certain  precincts  enumerated 
in  tbe  contest,  as  shown  by  tbe  original  com- 
plaint or  statement  In  carelessly  and  erro- 
neously receiving  and  counting  a  number  of 
illegal  and  unlawful  ballots  in  each  of  said 
precincts,  specifying  tbe  same,  so  marked 
by  the  voters  that  each  of  them  could  be 
readily  distinguished  from  tbe  other  ballots. 
In  reference  to  tbe  Oro  Flno  election  pre- 
cinct tbe  original  complaint  or  statement 


simply  alleges  that  tbe  ofDcers  constltatiDg 
the  board  of  Judges  of  said  precinct  were 
guilty  of  misconduct  consisting  "of  neglect- 
ing and  falling  to  separate  tbe  slip  contain- 
ing tbe  number  of  tbe  ballot  from  each  of 
tbe  ballots  cast  at  said  election  precinct  on 
said  4tb  day  of  November,  1902;  that  said 
malconduct  on  tbe  part  of  said  board  of 
Judges  left  said  ballots,  and  each  of  them, 
with  an  Identifying  mark  thereon,  that  rtsa- 
dered  them  readily  distinguishable  from  the 
ballots  of  each  of  tbe  other  electors  who 
voted  at  said  precinct,  at  said  election." 
There  is  no  allegation,  however,  tliat  there 
was  any  fraudulent  or  corrupt  misconduct 
on  the  part  of  the  Judges  of  election  at  any 
of  the  precincts.  Tbe  court  finds  "that  there 
was  no  malconduct  whatever  on  the  part  of 
the  board  of  Judges  of  Oro  Flno  election 
precinct  appointed  by  tbe  board  of  super- 
visors, and  who  did  In  fact  serve  as  sudi 
Judges  at  the  general  election  held  In  said 
county  and  state  on  tbe  4th  day  of  Novon- 
ber,  1902,  in  said  Oro  Flno  election  prednct 
and  there  were  in  fact  no  illegal  votes,  cast 
counted,  or  canvassed  for  tbe  contestee, 
Charles  B.  Howard,  therein;  neither  were 
there  any  legal  votes  cast  In  said  precinct 
in  favor  of  said  contestant  Marion  Fresh- 
our,  that  were  not  In  fact  counted  and  can- 
vassed for  him."  Tbe  failure  or  neglect 
through  Ignorance  or  carelessness  on  the 
iwrt  of  the  precinct  election  officers,  to  re- 
move tbe  number  of  tbe  ballot  did  not  have 
tbe  effect  to  make  the  ballot  Illegal,  on  tbe 
ground  of  a  distinguishing  mark  placed 
thereon  by  the  voter.  PoL  Code,  S  1215.  In 
Farnham  v,  Boland,  134  Cal.  151,  66  Pac. 
200,  366,  this  question  was  considered,  and 
tbe  court  In  that  case  said;  "It  is  claimed 
that  the  trial  court  should  have  rejected 
ballots  which  had  the  stub  attached  to  th^ 
— a  stub  that  should  have  remained  in  tiie 
book  from  which  the  ballots  were  tabon  We 
bold  that  these  ballots  were  properly  counted, 
and  likewise  those  ballots  were  properly 
counted  wlilcb  tbe  officers  of  election  placed 
in  tbe  ballot  box  without  first  tearing  thme- 
from  the  numbers  attached.  It  is  quite  ap- 
parent that  these  violations  of  the  law  arose 
from  the  carelessness  of  the  election  officers. 
Such  carelessness  or  malconduct  upon  the 
part  of  those  officers  may  render  them  liable 
to  severe  penalties,  but  that  is  all.  Tbe  law 
as  to  identifying  marks  refers  to  marks  made 
by  the  voter,  and  it  is  only  marks  made 
by  him  that  demand  the  rejection  of  the 
ballot"  In  People  v.  Prewett  124  Cat  13, 
56  Pac.  619,  after  citing  cases  to  tbe  point 
it  is  said:  "Tbe  principle  underlying  these 
decisions  Is  that  the  rights  of  the  voters 
should  not  be  prejudiced  by  the  errors  or 
wrongful  acts  of  the  officers  of  election,  un- 
less it  shall  appear  that  a  fair  election  and 
an  honest  count  were  thereby  prevented." 
And  the  Code  declares:  "No  irregularity  or 
improper  conduct  in  the  proceedings  of  tbe 
Judges,  or  any  of  them,  is  such  malconduct 
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as  BTOldB  an  election,  nnlera  tiie  Inegolarity 
or  Improper  conduct  la  aucta  as  to  procure 
the  person  whose  right  to  the  ofSce  la  con- 
tested to  be  declared  elected,  when  he  had 
not  recelred  the  highest  nomber  of  legal 
votes."  The  cases  dted  and  relied  upon  by 
appellant  do  not  militate  against  the  fore- 
going rule. 

An  election  contest  is  a  special  proceeding, 
and  the  requirements  of  the  Code  In  refeiv 
ence  thereto  must  be  strictly  followed-  It 
Is  required  that  a  written  statement  setting 
forth  the  particular  grounds  of  the  contest, 
▼erUed  by  an  affidavit  of  the  contesting  par- 
ty, shall  be  filed  within  40  days  after  the  re- 
turn day  of  the  Section.  Code  Civ.  Proc. 
I  1116.  And  when  the  reception  of  Illegal 
votes  Is  alleged,  no  testimony  In  reference 
thereto  can  be  received  nnless  the  contestant 
shall  deliver  to  the  opposite  party,  at  least 
three  days  before  the  trial,  a  written  list 
of  the  number  of  Illegal  votes,  and  by  whom 
given.  Code  Civ.  Proc.  f  1116.  The  purpose 
of  the  law  Is  very  plain.  The  party  who  Is 
declared  elected,  end  whose  right  to  hold 
tlie  office  is  questioned,  should  have  notice 
in  advance  of  the  trial  of  the  grounds  on 
which  his  right  to  the  office  Is  contested.  In 
the  statement  or  complaint  filed  by  the  con- 
testant herein  there  was  no  allegation  of  any 
fraudulent  or  corrupt  misconduct  on  the 
part  of  the  officers  in  said  Oro  Flno  election 
precinct  In  not  removing  the  numbers  firom 
the  ballots  cast  thereat  The  case  went  to 
trial  on  the  Issue  made  by  this  statement 
or  complaint,  and  the  answer  thereto,  on 
January  15,  1S03.  The  proposed  amendment 
was  offered  at  the  close  of  the  trial,  as  ap- 
pears by  the  bill  of  exceptions.  It  con- 
tained a  new  specification  or  ground  of  con- 
test, and  the  Code  requires,  as  above  ap- 
pears, that  the  statement  or  ground  of  con- 
test should  be  ffied  within  40  days  from  the 
return  day  of  the  election.  Under  these  clr- 
oumstances,  it  was  not  error  on  the  part  of 
the  court  below  In  refusing  to  allow  the  pro- 
posed amendment  to  be  filed. 

Judgment  affirmed. 

We  concur:  ANGBLIX>TTI,  J.;  SHAW, 
X;  McFARLAND,  J.;  LORIGAN.  J.;  HEN- 
SHAW,  3. 


lit  Oftt.  0N 

McKEB  V.  HUNT.    (8.  P.  8,000.) 

(Supreme  Court  of  California.      March  16, 

1904.) 

OUABDIANS— EMPI.0TMKNT  OF  ATTOBNETS— UA- 
BILITT  OF  ESTATE — 0BDEB8   OF  COUBT. 

1.  An  action  will  not  lie  against  a  minor  or 
hia  estate  for  the  value  of  legal  services  render- 
ed to  the  guardian  in  assisting  him  in  the  execu- 
tion of  bis  trust 

2.  An  order,  on  the  application  of  a  gnardian 
under  Code  Civ.  Proc.  {  284,  for  the  substitu- 
tion of  attorneys  for  the  guardian,  does  not  au- 
thorize a  contract  with  the  new  attorney  af- 
fecting the  property  of  the  ward. 

f  1.  Sec  Quardlan  and  Ward,  vol  O^  Ceat.  Dig. 

I  ni. 


8.  An  an^atloD  In  die  oomplalnt  In  an  action 
by  an  attorney  against  the  estate  of  a  deceas- 
ed minor  to  recover  for  legal  services  rendered 
to  the  gnardian  that  plamtilf  performed  tlie 
services  by  order  of  the  court  when  considered 
in  connection  with  the  averment  setting  forth 
the  order  of  the  court  directing  that  plaintiff 
be  substituted  as  attorney  for  the  guardian,  only 
refers  to  the  order  of  substitution  of  attorneys, 
and  not  as  directing  plaintiff  to  perform  legal 
services  for  the  guardian. 

Department  1.  Appeal  from  Superior 
Court,  City  and  County  of  San  Francisco;  U. 
C.  Sloss,  Judge. 

Action  by  J.  C.  McKee  against  Louisa 
Hunt  administratrix  of  the  estate  of  Joseph 
L>.  Soher,  deceased.  E^om  a  Judgment  for 
defendant  on  sustaining  a  demurrer  to  the 
amended  complaint,  plalntlfl  appeals.  At' 
firmed. 

F.  W.  Kowlln,  for  appellant  Campbell, 
Metsou  ft  Campbell,  tor  respondent 

ANQELLOTTI,  J.  This  is  an  appeal  from 
a  Judgment  rendered  in  favor  of  defendant 
upon  the  sustaining  of  her  demurrer  to  plalD- 
tlfCs  amended  complaint  and  his  failure  to 
further  amend.  As  stated  by  counsel  for  ap- 
pellant the  real  question  on  this  appeal  la 
as  to  whether  or  not  the  amended  complaint 
states  facts  sufficient  to  constitute  a  cause  of 
actioiL  The  action  was  brought  against  liOn- 
Isa  Hunt  purely  in  her  capacity  as  adminis- 
tratrix of  the  estate  of  Joseph  L.  Soher;  de- 
ceased, to  obtain  Judgment  against  bis  es- 
tate for  $1,000,  alleged  to  be  due  plaintUf  as 
the  reasonable  value  of  legal  services  ren- 
dered by  him  during  the  minority  of  deceas- 
ed, under  employment  by  the  gnardian  of 
bis  person  and  estate  to  act  as  attorney  for 
such  guardian  in  the  execution  of  her  trust 
The  employment  of  plaintiff  by  tinch  guard- 
ian, the  rendition  of  services  In  pursuance 
thereof,  the  reasonable  value  of  such  serv- 
ices, the  due  presentation  of  a  claim  fhere- 
for  to  the  administratrix,  and  the  fact  of 
nonpayment  were  all  alleged  in  the  amended 
complaint  It  Is  the  settled  law  of  this  state 
that  an  action  will  not  lie  against  a  minor 
or  his  estate  for  the  value  of  services  rendei^ 
ed  to  the  gnardian  of  such  minor  to  assist 
him  In  the  execution  of  his  trust  The  po- 
sition of  a  guardian  In  this  respect  is  the 
same  as  that  of  the  administrator  of  the  es- 
tate of  a  deceased  person.  Both  the  admin- 
istrator and  the  guardian  are  primarily  lia- 
ble to  those  whom  they  employ  to  aid  them 
In  the  care,  management,  and  protection  of 
the  estate,  and  the  question  as  to  the  reim- 
bursement of  the  administrator  or  {guardian 
from  the  estate  for  such  necessary  expen- 
ses as  he  may  Incur  is  one  solely  between 
the  administrator  or  guardian  and  the  es- 
tate wMch  he  represents,  and  one  which  the 
court  having  Jurisdiction  of  the  estate  has 
the  sole  power  to  determine.  The  person  ren- 
dering services  to  the  administrator  or  guard- 
ian cannot  maintain  an  action  for  the  value 
thereof  against  the  estate  or  against  the 
ward.    Tills  has  been  directly  held  at  least 
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twice  tythiafcotirl  to  aeUdnsliTOugfit  a^Inst 
the  ward  for  the  value,  of  legal  services  ren- 
dered to  the  guardian  (Hunt  v.  Maldonado,  89 
Gal.  636,  27  Pac.  56;  Morse  t.  Hinckley,  124 
Cal.  IM,  66  Pac.  896),  and  many  times  in 
cases  Involving  the  question  of  compensation 
of  attorneys  employed  by  the  legal  represen- 
tatives  of  deceased  persons  (Gurnee  v.  Ma- 
loney,  Adm'r.,  88  Cal.  85,  99  Am.  Dec.  352; 
Briggs  T.  Breen,  123  Cal.  667,  56  Pac.  633, 
886;  McKee  v.  Sober,  138  Cal.  367,  71  Pac. 
438,  649,  and  cases  there  cited).  This  does 
not  ajtpear  to  be  disputed  by  counBel  for  ap- 
pellant, but  it  Is  contended  that  the  services 
for  which  compensation  is  here  sought  were 
rendered  under  order  of  the  court  having  ju- 
risdiction of  the  minor's  estate,  and  that, 
where  a  guardian  is  authorized  by  such  an 
order,  be.  may  bind  both  his  ward  and  the 
property  of  his  ward.  The  rule  for  the  ap- 
plication of  wlilcb  appellant  here  contends  is 
pimply  that  the  court  having  Jurisdiction  of 
thie  guardianship  proceeding  may,  when  al- 
lowed by.  the  law  applicable  to  such  proceed- 
ings, aiithprlze  the  guardian  to  make  a  con- 
tr*ct  directly  affecting  the  property  of  the 
estate;  such,  for  instance,  as  a  contract  of 
fi^le  o{  property  of  the  ward,  or  a  contract 
creating  a  .lien  thereon.  Whether  or  not,  un- 
4er  our  statute,  the  court  could,  under  any 
.pir.cumstances,  authorize  a  contract  for  legal 
aer vices  for, the  benefit  of  the  estate,  the  ef- 
fect of  which  would  be  to  render  the  estate 
.of  the  minor  directly  liable  to  the  attorney 
rendering  the  same,  It  is  not  necessary  here 
to  determine.  The  only  order  of  the  court 
\alleged  in  the  amended  complaint  and  here 
relied  on  as  rendering  the  estate  of  the  de- 
ceasfed  minor  liable  at  tlie  suit  of  the  attor- 
ney Is  an  order  made  on  the  application  of 
.the  guardian,  under  the  provisions  of  section 
284,  Code  Civ.  Proc,  substituting  this  plain- 
tiff; as  her  (said  guardian's)  attorney  in  the 
place  ^nd  stead  of  her  former  attorney  em- 
,  ployed  by  her,  and  who  had  refused  to  con- 
.sent  to  the  substitution.  This  order  simply 
had  the  effect  of  making  plaintiff  the  attor- 
ney of  record  employed  by  said  guardian — 
the  same  effect  precisely  that  the  consent  of 
the  guardian  and  her  former  attorney  to 
such  change,  filed  with  the  clerk  or  entered 
on  the  minutes,  would  have  bad  (section 
284,  Id.) — and  it  in  no  degree  attempted  to 
authorize  a  contract  affecting  the  property 
of  the  estate  of  the  minor,  or  to  require  the 
performance  of  any  legal  services.  In  ad- 
dition to  alleging  the  application  for  an  or- 
der of  substitution  of  attorneys,  and  the  or- 
der made  thereon,  by  setting  forth  the  same 
In  hicc  verba,  it  was  alleged  that  the  plain- 
tiff "performed  legal  services  for  said  de- 
fendant as  said  guardian  of  said  Joseph  !>. 
Sober,  since  deceased,  by  order  of  said  court, 
and  at  the  express  request  and  direction  of 
said  guardian";  and  it  is  urged  that  the  alle- 
gation that  plaintiff  performed  the  services 
"by  order  of  said  court"  sufllciently  shows  a 
good  cause  of  action  against  the  estate  of 


Uie  deceased  mtnof.  Manifestly,  tlils  gen- 
eral allegation  must  be  construed  as  having 
reference  to  the  order  of  substitution  of  at- 
torneys set  forth  wltb  so  much  detail  in  the 
amended  complaint,  for  no  other  order  is  al- 
leged therein.  Were  tills  not  so,  however, 
we  know  of  no  provision  of  law  autborizin? 
the  court  having  Jurisdiction  of  the  guard- 
ianship proceedings  to  require  or  direct  an  at- 
torney to  perform  legal  services  for  the 
guardian.  There  was  no  sufficient  allegation 
of  any  order  authorizing  the  guardian,  on  be- 
half of  the  minor,  to  enter  into  any  oontnct 
with  plaintiff,  and,  as  before  stated,  it  la 
therefore  unnecessary  to  here  determine 
what  would  have  been  the  effect  of  such  an 
order.  The  amended  complaint  failed  to 
state  a  cause  of  action  against  the  estate  of 
the  deceased  minor. 

We  find  nothing  else  In  the  record  or 
briefs  requiring  notice. 

The  judgment  la  affirmed. 

We  concur:   SHAW,  J.;  VAN  DYKE;  J» 


lacaLtfr 
DOTT  ▼.  JENTCINS.    (Sac  1,178.)* 
(Supreme  Court  of  California.     March   14^ 
1904.) 

IXECTIONS  —  CONTEST  —  STATEMENT  —  AlfEND- 
MENT  —  CONSTBUCTION  —  EEGULAB  PBOCZED- 
INGS — WAIVER  OF  OBJECTIONS — RESIDENCE  OF 
XI.ECTOBS — ADMISSIONS  —  CODBIS— ADJODBH- 
MENTB— FBESUMPTION. 

1.  An  amendment  to  a  statement  of  election 
contest  isi  to  be  construed  by  the  same  rules 
as  an  amendment  to  a  complaint. 

2.  An  amendment  to  a  statement  of  contest 
for  the  office  of  county  supervisor,  adding  to 
an  allegation  of  residence  and  electorship  in  the 
state  and  county  an  averment  of  residence  and 
electorship  in  the  superrisorial  district,  so  as 
to  comply  with  Code  Civ.  Proc.  {  1111,  giving 
the  right  to  contest  only  to  electors  in  the  dis- 
trict in  which  the  office  is  to  be  exercised,  mast 
l>e  construed  as  taking  effect  as  if  originally 
incorporated  in  the  statement,  so  as  to  mean 
that  plaintiff  was  at  the  time  of  filing  the  state- 
ment an  elector  in  the  district. 

3.  Where,  within  the  40  days  allowed  by_  law 
for  the  institution  of  election  contests,  plaintiif 
filed  _  an  amendment  to  the  contest  statement 
previously  filed,  it  could,  if  necessary,  be  con- 
sidered a  new  contest,  and  being  filed  within 
the  jurisdictional  time,  and  the  contestee,  mak- 
ing no  motion  to  dismiss  for  want  of  jurisdic- 
tion, would  l>e  deemed  to  have  afipeared  and 
waived  all  objection  to  irregularities  in  the  man- 
ner in  which  he  was  brought  before  the  coart. 

4.  It  is  not  necessary  that  the  court  grant 
leave  to  amend  an  election  contest  statement  in 
some  particular  form. 

_  5.  A  failure  to  deny  an  averment  in  an  elec- 
tion contest  statement  that  contestant  was  an 
elector  at  the  time  and  period  mentioned  there- 
in is  an  admission  of  that  fact  rendering  proof 
unnecessary. 

6.  An  admission,  on  the  last  day  of  trial  of 
an  election  contest,  that  plaintiff  and  defendant 
were  electors  of  the  district,  would  be  construed 
as  an  admission  of  electorstiip  as  alleged  in  the 
respective  pleadings,  and  was  sufficient  to  snp> 
port  a  finding  of  residence  as  alleged. 

7.  Under  Code  Civ.  Proc.  H  73,  74,  providing 
that  a  superior  court  is  always  open,  except  on 
legal  holidays,  and  may  sit  at  any  time,  where 

*Bah«ariiig  denied. 
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the  findings  were  filed  tbe  day  after  the  close  of 
the  evidence  it  wonld  be  presumed  that  the  court 
regularly  adjourned  until  that  day,  although  the 
record  failed  to  recite  an  adjournment. 

In  Bank.  Appeal  from  Superior  Court, 
Sacramento  County;    J.  W.  Hughes,  Judge. 

Proceeding  to  contest  an  election  by  Gillls 
Doty  against  Thomas  Jenkins.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
flrmed. 

Devlin  &  Devlin  and  James  B.  Devine,  for 
appellant  A.  L.  Shlnn  and  B.  T.  McKisick, 
for  respondent 

SHAW,  J.  This  was  a  proceeding  to  con- 
test the  election  of  the  defendant  to  the  of- 
fice of  member  of  the  tioard  of  supervlsorB 
of  the  Fifth  District  of  Sacramento  county. 
The  plaintltr  had  judgment  In  the  court  be- 
low, and  the  defendant  appeals. 

The  original  statement  of  contest  was  filed 
7<ovember  29,  1002.  The  allegation  of  the 
original  statement  showing  the  right  of  the 
contestant  to  maintain  the  contest  was  con- 
tained- In  paragraph  3  of  the  statement,  and 
did  not  state  that  the  contestant  was  an 
elector  of  the  supervisorial  district.  On  the 
last  day  of  the  trial  the  plaintlfC,  by  leave 
of  court,  over  the  objection  of  the  defendant, 
amended  paragraph  3  of  the  statement  of 
contest  so  as  to  make  it  read  as  follows,  the 
words  Inserted  by  the  amendment  being  Itali- 
cized: "That  plaintiff  is  now,  and  for  more 
than  two  years  last  past  has  been,  a  resi- 
dent and  elector  of  the  county  of  Sacramento, 
state  of  California,  and  of  the  fifth  super- 
vUorial  dUtrict  therein."  This  amendment 
was  made  on  the  18th  day  of  December  fol- 
lowing the  election  In  November,  1902,  and 
within  40  days  after  the  return  day  thereof. 
The  appellant  contends  that  the  amendment 
must  be  considered  as  taking  effect  on  the 
day  It  was  made,  and  Is  to  be  construed  as 
an  allegation  that  at  that  time  the  plaintiff 
was  an  elector  of  the  district,  and  that  It 
cannot  be  construed  to  mean  that  be  had 
been  theretofore  such  elector.  From  this  ap- 
pellant reasons  that,  as  section  1111,  Code 
Civ.  Proc,  gives  the  right  to  contest  only  to 
one  who  Is  an  elector  of  the  district  In  which 
the  ofllce  Is  to  be  exercised,  the  statement  is 
insufSdent  to  give  a  right  of  action,  or  to 
give  the  court  jurisdiction  to  entertain  the 
same.  An  amendment  to  a  statement  of 
contest  is  to  be  construed  by  the  same  rule 
as  an  amendment  to  a  complaint.  Unless 
from  the  nature  of  the  fact  alleged,  or  other- 
wise, the  contrary  appears,  it  Is  to  be  deemed 
a  statement  of  facts  existing  at  the  com- 
mencement of  the  action  or  proceeding.  The 
amendment  In  question  must  be  thus  con- 
strued. It  takes  effect  as  If  It  had  been  orig- 
inally Incorporated  In  the  statement.  And, 
even  If  this  were  to  be  considered  as  the 
filing  of  a  statement  at  the  date  of  the  fil- 
ing of  the  amendment,  the  court  would  still 
have  Jurisdiction,  for  It  was  within  the  40 
days  allowed  for  the  Initiation  of  a  contest; 
7TP.— 70 


and,  although  the  proceeding  would  be  Ir- 
regular, it  would  not  be  void,  nor  would  the 
irregularity  be  sufficient  in  this  case  to  re- 
quire a  reversal.  No  motion  was  made  to 
dismiss  the  proceeding  for  want  of  jiuris- 
dlctlon.  If  the  point  bad  been  made,  the 
contestant  could  then  have  begun  new  pro- 
ceedings. By  allowing  the  time  to  lapse,  the 
contestee  must  be  deemed  to  have  appeared 
to  the  contest  as  a  new  proceeding.  If  It  is 
necessary  to  consider  It  such,  and  to  have 
waived  any  objection  to  the  manner  In  which 
he  was  brought  before  the  court  There  Is 
nothing  In  the  objection  that  the  court  did 
not  grant  leave  to  make  the  amendment  Ui 
the  form  In  which  It  appears.  In  allowing 
amendments  the  conrt  does  not  usually  take 
pains  to  state  In  exact  terms  the  allegation 
to  be  allowed.  It  is  clear  that  the  only  pur- 
pose of  the  amendment  was  to  make  the 
statement  show  that  the  plaintiff  was  en- 
titled to  maintain  the  proceeding,  and  that 
both  conrt  and  counsel,  in  speaking  of  the 
matter,  were  referring  to  snch  an  amendment 
as  would  be  effectual  for  that  purpose,  and 
Intended  precisely  sncb  an  amendment  as 
the  contestant  made. 

The  appellant  further  contends  that  the  evi- 
dence is  Insufficient  to  prove  the  fact  that 
the  contestant  was  such  elector  at  the  time 
and  for  the  period  mentioned.  No  evidence 
was  necessary,  for  the  defendant  had  an 
opportunity  to  answer  the  amendment,  and 
failed  to  do  so.  It  therefore  stands  as  an 
admitted  fact  In  the  case.  Moreover,  the 
bill  of  exceptions  contains  this  statement: 
"It  was  admitted  that  both  plaintiff  •  *  • 
and  defendant  were  electors  of  the  said  fifth 
supervisorial  district"  This  admission  was 
made  apparently  on  the  last  day  of  the  trial, 
and  presumably  Immediately  after  the 
amendment  of  the  statement  aforesaid.  The 
admission  is  not  specific  as  to  the  time  to 
which  It  relates,  but,  in  view  of  the  plead- 
ings. It  must  be  construed  as  an  admission 
that  they  were  electors,  as  alleged  In  their 
respective  pleadings,  and  is  sufficient  to  sup- 
port the  finding  with  respect  to  the  allega- 
tion in  question,  even  if  such  a  finding  had 
been  necessary. 

Another  objection  is  that  the  court  lost 
Jurisdiction  to  enter  Judgment  because,  as 
appears  from  the  bill  of  exceptions,  the  trial 
closed  on  December  18th,  and  findings  were 
filed  and  judgment  entered  on  the  day  fol- 
lowing. We  do  not  think  there  is  any  merit 
in  this  point.  A  formal  adjournment  is  not 
necessary  as  a  part  of  the  record  in  the  case, 
and,  in  the  absence  of  any  showing  to  the 
contrary,  it  will  be  presumed  that  the  court 
adjourned  until  next  day.  A  superior  court 
is  always  open,  except  on  legal  holidays,  and 
may  sit  at  any  time.  Code  Civ.  Proc.  H  73, 
74.  The  trial  Is  not  ended  until  the  filing 
of  the  findings,  and  as  this  took  place  on  the 
next  day,  after  the  close  of  the  evidence,  we 
will  presume  that  the  court  regularly  ad- 
journed until  that  day. 
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The  plaintiff  and  the  defe'ndaint  were  oi>- 
posing  candidates  for  the  ofiSce  In  qnestion. 
By  the  election's  returns,  as  compiled  by  the 
canvassing  board,  the  defendant  appeared  to 
baye  receiyed  a  majority  of  6,  and  was  duly 
declared  elected  by  that  board.  Upon  the 
trial  of  the  contest  the  court  found  that  a 
number  of  the  ballots  counted  by  election 
oflScers  were  Illegal,  and  refused  to  count 
them,  the  result  of  which  was  that  upon  the 
count  as  made  by  the  court  the  plaintiff  re- 
ceived a  majority  of  44  votes,  and  Jud|;ment 
was  given  declaring  him  elected  accordingly. 
The  appellant  objects  to  a  great  many  of 
the  ballots  which  were  counted  by  the  court 
In  favor  of  the  respondent,  and  also  to  the 
action  of  the  court  in  refusing  to  count  nu* 
merous  ballots  apparently  for  the  appellant, 
but  which  were  rejected  because  of  illegal 
marks  thereon.  We  have  carefully  examined 
the  ballots,  and  find  that  of  the  ballots  for 
the  appellant  which  the  court  refused  to 
count  for  him  there  were  only  16  concerning 
which  there  could  be  any  doubt  that  the 
court  correctly  rejected  them,  and  of  the  bal- 
lots counted  for  the  respondent,  over  the  ob- 
jection of  appellant,  there  are  14  which  con- 
tain marks  which  have  not  by  this  court  been 
held  to  be  lawful.  Giving  the  appellant  the 
benefit  of  all  these  doubtful  ballots,  the  re- 
sult would  be  that  80  would  be  taken  from 
the  majority  of  44  found  by  the  court,  leav- 
ing the  respondent  still  with  a  majority  of 
14.  Under  these  circumstances,  we  do  not 
deem  It  necessary  to  notice  the  ballots  lit 
detail.  The  law  respecting  the  form  of  the 
ballots  and  the  rules  by  which  they  are  to 
be  rejected  upon  a  contest  was  amended  in 
material  respects  by  the  last  Legislature,  and 
for  tt]at  reason  a  consideration  by  this  court 
of  the  previous  law  relating  to  these  subjects 
would  serve  no  useful  purpose.  We  find  no 
error  In  the  record  sufficient  ta  Jnstify  a  i^ 
versal. 

The  Judgment  1>  affirmed. 

We  concur:  ANGELLOTTI,  3.;  VAN 
DYKE,  J.;  McFARLAND,  J.;  IJORIGAN, 
J.;  HBNSHAW,  J. 


141  CaL  nt 
GREER  V.  GREER  et  al.     (L.  A.  1,224.) 
(Supreme  Court  of   California.     March   15, 
1904.) 

DIVOBCB— PEBUANENT      ALIMONY— DESEBWOH— 

BE8    JUDICATA— EVIDENCE— JUDG- 

UERT   sot,!.. 

1.  Plaintiff  in  July,  1898,  commenced  an  ac- 
tion for  permanent  alimony,  and  to  set  aside  a 
deed  executed  by  her  husband ;  alleging  that  her 
husband  had  deserted  her,  and  had,  in  fraud  of 
her  marital  rights,  conveyed,  without  considera- 
tion, his  separate  property  to  his  daughter. 
Subsequently  plaintiff  commenced  an  action  for 
divorce,  setting  forth  the  desertion  of  her  hus- 
band from  the  date  alleged  in  the  first  action, 
and  his  failure  to  proTide  for  her,  and  praying 
for  the  setting  asidie  of  the  conTeyance  sued  on 
in  the  first  action.  Held,  that  the  judgment  in 
the  first  action,  to  the  effect  that  plaintiff  was 


not  entitled  to  recover  alimony,  and  Uiat  defend- 
ants were  entltl^  to  Jndgmott,  was  a  bar  to 
the  second  action,  so  far  as  it  related  to  deser- 
tion, and  to  the  claim  that  the  deed  was  feaudn- 
lent 

2.  In  an  action  for  divorce,  broo^t  by  a.  wife 
on  the  ground  of  desertion  and  nonsapport,  and 
praying  for  the  setting  aside  of  a  deed  made  by 
the  husband,  the  judgment  roll  in  a  prior  action 
by  her  for  permanent  alimony,  and  to  set  aside 
the  deed,  based  on  the  grouna  of  desertion,  and 
that  the  deed  was  in  fraud  of  her  marital  rights, 
was  admissible  in  evidence,  though  an  appeal 
from  the  judgment  was  pending. 

Commissioners'  Decision.  Department  2. 
Appeal  from  Superior  Court,  Kern  Coun^; 
Geo.  E.  Church,  Judge. 

Action  by  Johanna  Greer  against  James 
Greer  and  others.  From  a  Judgment  for 
plaintiff,  defendants  appeaL    Reversed. 

See  67  Pac.  20. 

0.  M.  Fickert,  for  aroellants.  T.  M.  Mc- 
Namara,  0.  B.  Arnold,  and  8.  W.  Mahon,  for 
respondent 

COOPER,  C  This  Is  an  appeal  from  the 
judgment,  and  from  an  order  denying  defend- 
ants' motion  for  a  new  trial.  This  action  was 
commenced  May  4,  1900.  It  is  found.  In  sub- 
stance, that  the  defendant  Greer  wliifnlly  de- 
serted the  plaintiff  on  the  4th  day  of  June, 
1898,  and  that  such  desertion  has  ever  since 
continued;  that  at  the  time  of  said  desertion 
the  defendant  Greer  was  the  owner,  as  bis 
separate  property,  of  certain  lands  descrit>ed 
in  the  complaint,  of  the  value  of  $4,000;  that 
on  June  6,  1898,  said  defendant  Oreer,  with 
the  Intent  of  cheating  and  defrauding  the 
plaintiff  out  of  her  marital  rights,  and  for 
the  purpose  of  preventing  said  real  property 
from  being  subjected  to  any  liens  for  the 
support  and  maintenance  of  plaintiff,  and 
without  consideration,  made  a  deed  of  con- 
veyance to  defendant  Catherine  Ann  Bel- 
shaw,  his  daughter,  and  placed  the  same  upon 
record;  that  said  deed  was  made  without  the 
knowledge  of  the  grantee  therein  named,  and 
was  never  deliyered;  that  plaintiff  is  In  poor 
health,  and  has  no  means  of  support  The 
judgment  granted  plaintiff  a  divorce,  and  di- 
rected the  payment  to  her  by  defendant  Greer 
of  $100  counsel  fees  and  costs  of  suit,  and 
$25  per  month  alimony  during  her  life,  and 
that  all  said  sums  be  made  a  Uen  upon  the 
said  real  estate;  that  the  conveyance  made 
by  defendant  Greer  to  defendant  Catherine 
Ann  Belshaw  be  canceled;  and  that  so  much 
of  the  real  estate  as  shall  be  found  necessary 
be  sold  to  pay  the  several  amounts  and  tbe 
expenses  of  sale,  Defendants  pleaded,  by 
way  of  abatement,  a  Judgment,  which  had 
been  suspended  by  appeal  to  this  court,  in  a 
prior  action  between  the  same  plaintiff,  as 
plaintiff,  and  the  same  defendants,  as  de- 
fendants, involving  the  question  of  desertion, 
the  conveyance  sought  to  be  set  aside  In  this 
case,  and  alimony  sought  to  be  recovered.  6> 
Pac.  20.  The  record  shows  that  on  the  6th 
day  of  July,  1808,  the  plaintiff  commenced  an 
action  against  these  defendants  In  which  she 
sought  to  recover  permanent  alimony,  coats. 
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and  coouBel  fbes  agalnrt  deftadant  Oreer;  to 
set  aside  tbe  deed  to  Catherine  Aim  Belsbaw; 
and  to  have  tbe  alimony,  costs,  and  counsel 
fees  made  a  Uen  npon  tbe  same  lands  describ- 
ed In  tbe  complaint  in  the  case  at  bar.  The 
allegation  as  to  Greer's  desertion  in  the  for- 
mer case  was  "that  tax  or  about  the  4tb  day 
of  June,  1898,  and  before  tbe  commencement 
of  this  action,  said  defendant  James  Oreer, 
wtllfnlly  disregarding  the  solemnity  ot  bis 
marriage  tows,  willfully  and  without  cause, 
or  any  sufficient  reason,  deserted  and  aban- 
doned this  plaintiff,  and  ever  since  has  and 
still  continues  to  wlltfnlly  and  without  cause 
desert  and  abaiidon  this  plointUf,  and  to  Utc 
separate  and  apart  from  her,  without  any  suf- 
ficient cause  or  reason,  and  against  her  will, 
wlsb,  or  consent."  The  language  in  tbe  com- 
plaint at  bar  as  to  desertion  is  in  the  exact 
words  above  quoted.  Tbe  deed  songbt  to  be 
set  aside  in  each  case  is  copied  verbatim  at 
literatim  in  each  complaint.  In  the  action 
pleaded  by  way  of  defense,  the  allegation  as 
to  tbe  deed  is  as  follows:  "That  said  defend- 
ant James  Oreer  never  received  any  money 
or  consideration  whatever  for  or  on  account 
of  the  execution  of  said  instrument  In  writ- 
ing by  him  as  aforesaid;  that  said  defend- 
ant James  Grtier  executed,,  acknowledged,  and 
caused  said  instrument  in  writing  to  be  re- 
corded ta  aforesaid  for  tbe  sole  purpose  of 
cheating  and  depriving  this  plaintiff  of  her 
marital  rights  In  and  to  tbe  real  estate  de- 
scribed in  said  Instrument,  and  to  prevent 
said  real  property  from  being  nblecfted  to  a 
Hen  for  the  support  and  maintenance  of  tbis 
plalBtlff."  Tbe  allegation  as  to  the  deed  in 
tbe  complaint  at  bar  ts  in  tbe  precise  words 
Quoted  from  tbe  complaint  in  the  former  ac- 
tion. Many  other  allegatiana  in  the  present 
case  are  copied  substantially  in  the  language 
of  the  coQ^iIalnt  in  the  former  action.  Tbe 
only  material  difference  In  the  two  cases  is 
that  the  ownplalnt  here  alleges  the  desertion 
to  have  continued  up  to  the  4th  day  of  Blay, 
liBOO,  while  in  the  former  case  It  was  alleged 
to  have  continued  up  to  July  8,  1888;  and  In 
the  case  at  bar  it  is  alleged,  as  ai^  additional 
ground  for  divorce,  that  for  more  than  one 
year  prior  to  the  commencement  of  the  ac- 
tion the  defendant  Greer  bad  willfully  neg- 
lected to  provide  for  plaintiff  the  common 
necessaries  of  life,  having  the  ability  so  to 
do.  In  the  present  action,  plaintiff  seeks  a 
divorce^  which  was  not  sought  in  tbe  fanner 
action. 

It  will  thus  be  readily  seen  that,  as  to  the 
right  of  plaintiff  to  divorce  on  the  ground  of 
failure  to  provide,  should  her  evidence  sup- 
port her  complaint,  the  plea  as  to  tbe  former 
suspended  Judgment  as  to  defendant  Greer 
was  not  good.  If  at  the  time  this  action  was 
commenced  the  allegations  of  the  plaintiff's 
complaint  as.  to  failure  to  provide  were  true, 
tbe  plaintiff  was  entitled  to  a  divorce,  and 
probably  to  alimony  and  counsel  fees,  pay- 
able out  of  any  property  owned  by  defend- 
ant Greer,  and  which  had  not  been  disposed 


oif  in  the  former  action.  Tbe  court  found  tbe 
all^atlons  to  be  true  as  to  the  desertion. 
As  to  tbe  question  of  the  lands  conveyed  by 
the  deed,  and  of  tbe  desertion  on  June  4, 
1898,  tbe  two  cases  involve  the  same  subject- 
matteor  In  the  same  right  between  the  same 
f-ties.  The  former  action  had  been  tried, 
findings  filed,  and  Judgment  entered  at  the 
time  of  the  trial  of  this  one,  and  was  tben  on 
appeal  to  this  court  In  the  former  case  tbe 
court  found  that  defendant  Greer  did  not  on 
tbe  4th  day  of  June,  1898,  or  at  any  time 
before  the  commencement  of  the  action,  de- 
sert the  plaintiff,  but  that,  by  reason  of  cruel 
treatment  by  plaintiff,  defendant  Greer  was 
compelled  at  various  times  to  leave  bis  home, 
and  that  on  the  4th  day  of  June,  1898,  he  left 
his  home,  and  went  to  the  Veterans'  Home, 
in  Napa  county,  for  the  purpose  of  receiving 
medical  treatment;  that  be  left  plaintiff  in 
possession  of  tbe  bouse  and  household  furni- 
ture, the  stock  of  provisions  on  hand,  four 
bead  of  horned  cattle,  two  head  of  horses,  all 
the  farming  tools  and  implements  used  on 
tbe  premises,  and  $525  In  money,  the  said 
money  being  one-half  the  proceeds  of  sales 
of  personal  pr(H)erty;  that  besides  this  the 
plaintiff  owned  160  acres  of  land,  as  her  sep- 
arate property;  that  the  amount  of  property 
so  left  with  plaintiff  was  sufficient  for  her 
support  for  at  least  nine  months  from  June 
8,  1898;  that  the  real  estate  conveyed  by  the 
defendant  Greer  to  bis  daughter,  Catherine 
Ann  Belsbaw,  was  at  the  time  of  such  con- 
veyance the  separate  property  of  said  de- 
fendant Greer. 

The  Judgment  of  the  court  In  the  former 
case  was  that  plaintiff  was  not  entiUed  to 
recover,  alimony,  ceun^el.  fees,  or  costs,  and 
that  defendants,  were  entltied  to  Judgment. 
That  case  was  afterwards  affirmed  here 
(Greer  v.  Oreer,  136  Cal.  121,  67  Pac.  20),  and 
this  court  said:  "And,  as  tbe  right  to  have 
the  transfer  avoided  depended  on  proof  of 
the  willful  desertion  alleged,  wtalcb  failed. 
It  was  not  necessary  to  find  on  the  issue 
of  fraud.  If  the  husband  did  not  desert  his 
w|fe,  she  could  not  question  bis  right  to  dis- 
pose of  his  separate  property.  Section  172 
of  the  Civil  Code,  prohibiting  tbe  husband, 
without  the  consent  of  the  wife,  from  dis- 
posing of  the  community  property  without 
consideration,  has  no  bearing  on  the  case." 
The  plaintiff  in  the  former  acticm  brought 
tbe  defendants  into  court  for  the  purpose, 
among  other  things^  of  having  tbe  transfer 
to  Catherine  Ann  Belsbaw  set  aside  and  an- 
nulled on  the  ground  that  it  was  made  with- 
out consideration  and  in  fraud  of  plaintiff's 
marital  rights,  and  for  the  alleged  reason 
that  defendant  Greer  bad  deserted  tbe  plain- 
tiff. The  court  heard  the  parties,  and  held 
the  transfer  to  be  valid  as  against  the  plain- 
tiff. It  was  held  that  the  defendant  Greer 
bad  not  deserted  the  plaintiff  at  tbe  time 
be  made  such  transfer,  that  be  divided  bis 
own  personal  property  with  her,  and  that 
she  had  160  acres  of  land  of  her  own.    Be 


Digitized  by 


Google 


1108 


n  PACIFIC  BEPORTBB. 


(Gal. 


-Ing  his  own  separate  property,  he  had  the 
right,  In  the  absence  of  fraud,  to  convey 
It  to  his  daughter.  If  the  conveyance  was 
valid  when  made,  It  conld  not  afterwards, 
by  any  act  of  defendant  Greer,  become  In- 
valid. Metzler  v.  Metzler,  09  Ind.  388;  Bar- 
row et  al.  V.  Barrow,  108  Ind.  345,  9  N.  E. 
371;  Bishop  on  Marriage,  Divorce  &  Separa- 
tion, vol.  2,  S  1106,  and  cases  cited.  And 
he  had  the  right  to  provide  for  his  daugh- 
ter. He  was  an  old  man,  and  went  to  the  Vet- 
erans' Home  for  treatment  The  plaintiff 
was  49  years  old  when  this  case  was  tried. 
The  parties  were  married  In  December,  1894, 
and  lived  together  only  about  3%  years.  The 
defendant  Greer  left  her  in  possession  of  the 
household  furniture  and  certain  personal 
property,  and  her  own  160  acres.  He  also 
gave  her  one-half  the  proceeds  of  sales  of 
personal  property.  If  the  deed  made  by  de- 
fendant Greer  having  been  once  attacked  by 
plalntur,  and  found  valid  by  the  judgment  of 
a  court  of  competent  jurisdiction,  can  again 
be  attacked  by  the  same  plaintiff  against 
the  same  parties  In  a  different  suit,  there 
would  be  no  end  to  the  litigation.  The  plain- 
tiff might  bring  a  separate  action  for  a  di- 
vorce every  year  on  each  of  the  different 
causes  set  forth  in  the  Code,  and  each  time 
claim  that  she  had  the  right  to  Investigate 
the  validity  of  the  transfer.  It  Is  evident 
that  such  proceedings  might  be  kept  up  be- 
yond the  lifetime  of  defendant  Greer.  It  is 
the  rule  that  when  a  matter  is  once  fairly 
before  the  court,  and  adjudicated  between 
the  same  parties,  involving  the  same  qaes- 
tlon,  it  cannot  afterwards  be  litigated,  even 
upon  grounds  not  disclosed  In  the  former 
case.  Wheeler  v.  Eldred,  1&7  Cal.  87,  60  Pac. 
619;  Bingham  v.  Kearney,  186  Cal.  175,  68 
Pac.  697.  Desertion  is  the  voluntary  sep- 
aration of  one  of  the  married  parties  from 
the  other,  with  intent  to  desert.  Civ.  Code. 
f  95.  The  fact  that  in  this  case  it  was  al- 
leged to  have  continued  up  to  the  commence- 
ment of  the  action  is  not  equivalent  to  an 
allegation  of  desertion  at  a  later  date  than 
that  alleged  in  the  complaint  The  act  of 
desertion  is  the  same  in  each  case.  In  the 
former  case  it  was  not  necessary  that  it 
should  not  have  continued  for  a  year.  In 
order  to  entitle  plaintiff  to  maintain  her  ac- 
tion for  alimony.  Hardy  v.  Hardy,  97  Cal. 
130,  31  Pac.  907.  It  was  there  said:  "The 
defendants'  plea  herein,  that  this  Judgment 
is  a  bar  to  the  present  action,  should  have 
been  sustained.  The  contention  of  the  plain- 
tiff that  the  cause  of  action  set  forth  in  the 
present  complaint  is  different  from  that  In 
the  former  action,  for  the  reason  that  at 
that  time  the  desertion  claimed  to  have 
taken  place  on  the  19th  day  of  December, 
1887,  had  not  become  a  ground  for  a  divorce, 
because  it  had  not  been  continued  for  a  year, 
cannot  be  maintained.  The  desertion  by  the 
husband  which  will  authorize  the  wife  to 
maintain  an  action  for  permanent  support 
must  be  of  the  same  character  as  would 


authorize  her  to  maintain  an  action  for  a 
divorce,  but,  while  the  statute  prescribes 
tliat  her  application  for  a  divorce  must  b« 
denied  nnless  the  desertion  has  continued  for 
a  year,  it  has  not  placed  any  such  limitation 
upon  her  right  to  maintain  this  action."  It 
Is  stated  in  Bishop  on  Marriage,  Divorce  St 
Separation,  vol.  2,  f  1596:  "It  is  fundament- 
al in  judicial  practice  that  parties  can  liti- 
gate to  judgment  the  same  thing  but  once, 
the  consequence  whereof  is  that,  after  a  di- 
vorce suit  has  terminated  in  favor  of  either 
the  plaintiff  or  the  defendant,  no  second 
suit  can  be  brought  to  try  anew  anything 
within  the  scope  of  this  one,  whether  in  fact 
it  was  considered  therein  or  not"  In  this 
case  the  same  principle  applies,  although  the 
former  suit  was  not  for  a  divorce.  Its  ob- 
jects were  to  obtain  alimony,  to  set  aside 
the  deed  to  Greer's  daughter,  and  to  recover 
costs.  These  objects  could  not  be  obtained 
unless  the  proof  showed  the  desertion  June 
4,  1898.  The  desertion  was  the  wrong  of 
which  defendant  Greer  was  accused.  In  Fera 
V.  Fera,  98  Mass.  165,  it  was  held  that  n 
judgment  in  favor  of  the  husband  in  an  ac- 
tion by  the  wife  for  divorce  from  bed  and 
board  on  the  ground  of  extreme  cruelty  and 
failure  to  provide,  was  a  ttar  to  a  subsequent 
action  for  divorce,  alleging  five  years'  con- 
tinuance of  the  same  desertion.  It  was  aald 
that,  although  the  first  action  was  not  for 
a  divorce,  yet  the  proceedings  had  a  direct 
and  Intimate  relation  to  each  other.  In  the 
later  case  of  Miller  ▼.  MUIer,  150  Mass.  111. 
22  N.  B.  766,  it  was  held  that  a  decree  in 
a  vrlfe'a  favor  for  separate  maintenance 
wldle  living  apart  from  her  husband  for 
justifiable  cause  was  a  bar  to  a  suit  by  the 
husband  for  a  divorce  on  the  ground  of  the 
alleged  desertion  of  the  wife.  See,  also. 
Dwyer  r.  Dwyer,  26  Mo.  App.  647.  As  the 
former  case  was  pending  on  appeal,  the  Judg- 
ment could  not  have  been  pleaded  as  an 
estoppel.  The  plea  of  "action  pending,"  in 
its  proper  sense,  did  not  apply.  But  the 
judgment  roll  in  the  former  suit  was  proper- 
ly admitted  In  evidence  for  the  purpose  of 
showing  that  the  question  as  to  the  deed  to 
Greer's  daughter  and  the  desertion  had  been 
adjudicated  in  a  proper  tribunal  between  the 
same  parties.  The  jurisdiction,  as  to  the 
deed,  and  the  alleged  desertion,  had  vested 
In  another  suit  in  the  superior  court,  and 
was  then  pending  on  appeal  to  this  court 
The  superior  court,  although  having  juris- 
diction In  this  case  as  to  the  cause  of  di- 
vorce for  willful  neglect,  and  as  to  any 
proper  alimony  or  counsel  fees  incidental 
thereto,  to  be  made  payable  out  of  other 
property  than  that  which  had  been  the  sub- 
ject of  litigation  in  the  prior  suit,  ^ould 
not  have  retried  the  validity  of  the  trans- 
fer, nor  the  alleged  desertion.  The  rule  as 
to  a  judgrment  suspended  by  appeal,  and 
the  reason  therefor,  are  well  stated  In  Smith 
V.  Smith,  134  Cal.  117,  66  Pac.  81.  It  was 
there  said  by  Temple  J.,  speaking  for  the 


Digitized  by 


Google 


Cal.) 


IN  BE  SLLIOTT. 


1109 


coTirt:  "In  this  case  the  defendants  cotdd 
not  have  successfully  Interposed  the  plea  of 
another  action  pending,  and  they  did  not  ask 
for  a  continuance.  They  can  only  get  snch 
relief,  therefore,  as  they  conid  show  them- 
selves entitled  to  while  the  Judgment  in  the 
divorce  suit  was  so  suspended  that  It  could 
not  be  received  as  evidence  that  the  matters 
involved  in  it  had  been  finally  adjudicated. 
I  think,  even  then,  that  the  defendants  had 
rights  which  coald  have  been,  and  which 
ought  to  have  been,  preserved  for  them." 
As  the  findings  and  Judgment  in  this  case 
proceed  ujwn  the  theory  that  the  defendant 
is  still  the  owner  of  the  land  conveyed  to  his 
daughter,  and  that  he  deserted  the  plaintiff, 
and  as  the  court  did  not  find  on  the  issue  as 
to  willful  neglect,  we  cannot  see  our  way 
dear  to  afllrm  any  part  of  the  Judgment.  It 
may  be  that,  with  this  part  of  the  case  elimi- 
nated, the  Judgment  would  have  been  differ- 
ent in  other  respects. 

It  Is  advised  that  the  Judgment  and  order 
be  reversed,  with  directions  to  the  court 
below  to  make  new  findings  upon  the  evi- 
dence introduced  at  the  former  trial,  and 
such  other  evidence  as  may  be  offered  by 
either  party,  under  the  issues,  in  accordance 
with  this  opinion,  and  to  cause  Judgment  to 
be  entered  accordingly. 

We  concur:    CHIPMAN,  0.;  GRAY,  O. 

For  the  reasons  given  in  the  foregoing 
opinion,  the  Judgttient  and  order  are  revers- 
ed, with  directions  to  the  court  below  to 
make  new  findings  upon  the  evidence  intro- 
duced at  the  former  trial,  and  such  other 
evidence  as  may  be  offered  by  either  party, 
under  the  Issues,  in  accordance  with  this 
opinion,  and  to  cause  Judgment  to  be  entered 
accordingly:  HENSHAW.J.;  McFARLAND, 
3.;  LORIGAN,  J. 


144  Cat.  m 

In  re  ELLIOTT  et  al.    (L.  A.  1,687.) 
(Supreme  Ck>nrt  of  California.    Aug.  29,  1904.) 

PABTIES  TO  ACTIONS— JOINING  IN  CONTBAOT— 
INTERVENTION  IN  SPECIAI.  COLLATEBAI.  PBO- 
CEBDINO — APPEAIi  AND  CEBTIOBAKI— PEBSONS 
NOT  PABTIES  TO  BECORD. 

1.  One  by  merely  making  himself  party  to  a 
contract,  which  is  filed  as  a  stipulation  in  an 
action,  and  embodied  in  orders  made  therein, 
does  not  make  himself  a  party  to  the  action. 

2.  One  by  intervenioK  in  opposition  to  the  ap- 
plication of  a  receiver  appointed  in  an  action, 
to  make  a  certain  expenditure,  and  by  consent- 
ing to  the  order  BcttlinR  the  receiver's  account, 
does  not  become  a  party  to  the  action,  or  any 
other  special  and  collateral  proceeding  therein, 
other  than  that  In  which  he  intervenes. 

3.  Code  Civ.  Proc.  IS  1069,  authorizing  a  par- 
ty beneficially  Interested  to  sue  out  a  writ  of 
certiorari,  as  well  as  section  938,  allowing  a  par- 
ty aggrieved  to  appeal,  gives  a  right  only  to  a 
party  to  the  record. 

4.  One  not  a  party  to  the  record,  whose  rights 
or  interests  are  injuriotisly  affected  by  a  judg- 
ment or  order,  may  make  himself  a  party  by  mo- 
tion to  set  aside  the  judgment  or  order,  and 


then,  if  his  motion  is  denied,  appeal,  if  th« 
judgment  or  order  was  appealable,  or,  if  the 
contrary  is  the  case,  sue  out  a  writ  of  certiorari. 

In  Bank.  Application  of  J.  M.  Elliott  and 
others  for  a  writ  of  certiorari  to  review  cer- 
tain orders  of  the  superior  court  of  San 
Diego  county.  Be{q;)ondent  demurs  to  the 
petition.    Demurrer  sustained. 

Jas.  A.  Gibson,  Wm.  J.  Hunsaker,  and  S. 
C.  Ward,  for  petitioners.  J.  Wade  McDon- 
ald and  0.  H.  Garoutte,  for  respondents. 
Samuel  M.  Sbortrldge,  in  pro.  per. 

BEATTT,  O.  J.  The  petitioners  herein 
seek  a  review  upon  certiorari  of  certain 
orders  of  the  superior  court  of  San  Diego 
county  made  after  final  Judgment  in  a  cause 
entitled  "Free  Gold  Mining  Company,  a 
corporation.  Plaintiff,  v.  Spiers  et  al.,  Defend- 
ants." Upon  the  filing  of  the  petition  an 
order  was  made  requiring  the  respondent 
to  show  cause  wby  a  writ  of  certiorari  should 
not  issue  as  prayed.  At  the  appointed  time 
the  Judge  of  the  superior  court  and  the  par- 
ties at  whose  instance  and  for  whose  benefit 
the  orders  In  question  were  made  appear- 
ed, and  severally  demurred  to  the  petition 
upon  the  ground  that  the  facts  alleged  were 
Insufficient  to  Justify  the  issuance  of  the 
writ  One  of  the  parties  also  assigned  as 
additional  ground  of  demurrer  that  the  pe- 
titioners were  without  legal  capacity  to  main- 
tain the  proceeding.  The  petition,  with  its 
annexed  exhibits,  is  voluminous,  and  the 
transactions  which  it  details  are  intricate 
and  confusing,  but  the  essence  of  the  matter 
may  be  sufficiently  stated  In  comparatively 
brief  space.  The  Golden  Cross  Mining  & 
Milling  Company  (a  corporation)  was  the 
owner  of  a  number  of  mining  claims  in  San 
Diego  county,  together  with  a  quantity  of 
mining  machinery,  lands,  reduction  works, 
etc.  Being  largely  indebted  to  James  Spiers 
and  others,  the  corporation,  on  the  4tb  of 
January,  1896,  conveyed  the  whole  of  said 
property  to  Spiers  and  certain  co-trustees 
for  the  purpose  of  securing  its  creditors. 
Spiers  and  his  co-trustees,  claiming  the  right 
so  to  do  according  to  the  terms  of  the  trust, 
took  possession  of  the  proi)erty,  and  under- 
took to  operate  it  for  the  benefit  of  the 
creditors;  but  finding,  as  they  alleged,  that 
its  operation  resulted  in  a  loss,  they  adver- 
tised it  for  sale.  To  save  the  property  from 
being  sold  at  a  sacrifice  by  Its  trustees,  the 
Golden  Cross  Company  sold  and  conveyed  It 
to  another  corporation,  the  Free  Gold  Mining 
&  Milling  Company,  which,  in  consideration 
of  the  conveyance,  agreed  to  pay  all  the 
debts  of  the  Golden  Cross  Company  to  Spiers 
and  others,  and  to  pay  to  that  corporation 
one  million  of  dollars  in  addition,  which  pay- 
ment was  secured  by  a  Hen  expressly  reserv- 
ed In  the  deed  of  conveyance.  As  a  part 
of  the  same  transaction  the  Golden  Cross 
Company  also  assigned  and  transferred  to 
the  Free  Gold  Company  all  its  claims,  de- 
mauds,  and  causes  of  action  against  Spiers 
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and  his  oo-trnstees  for  damagea  resnltlng' 
from  their  alleged  wrongfal  acta,  In  tak- 
ing the  property  Into  their  possession  and 
injuring  and  impairing  its  value  by  waste- 
ful, nnsklllful,  and  negligent  methods  of 
operation.  Upon  receiving  this  conveyance 
and  assignment  the  Free  Gold  Company 
commenced  the  action  against  Spiers  and 
the  other  trustees,  in  the  course  of  which 
the  orders  ta  question  here  purport  to  have 
been  made. 

The  complaint  In  said  action  contained  a 
number  of  counts  setting  forth  different 
causes  of  action,  and  prayed  Judgment  for 
the  recovery  of  possession  of  the  property, 
quieting  the  title  thereto,  and  damages.  It 
prayed  also  for  an  injunction  pendente  lite 
and  for  the  appointment  of  a  receiver.  Upon 
the  filing  of  the  complaint  a  receiver  was 
appointed,  with  authority  to  operate  the 
mines  and  works.  Before  any  trial  of  the 
cause  the  parties  to  the  action  settled  'all 
the  matters  In  controversy  between  them  by 
a  compromise  agreement  dated  the  26th  day 
of  November,  1897.  By  tliis  agreement  the 
plalntift  released  the  defendants  from  all 
claims  for  damages,  and  undertook  to  pay 
the  reasonable  fees  of  their  attorneys  in  the 
action;  the  several  amounts  due  to  the  cred- 
itors represented  by  Spiers  and  his  co-trus- 
tees were  ascertained  and  scheduled,  and  a 
list  was  made  of  certain  other  creditors 
whose  claims  were  to  be  paid  by  the  Golden 
Cross  and  Free  Gold  Companies  directly,  and 
without  the  Intervention  of  the  trustees  or 
receiver.    Finally,   It  was   agreed  that  the 

.  receivership  should  be  continued  until  all 
the  creditors  represented  by  Spiers  and  bis 
co-trustees  were  paid  In  full,  after  which  the 
property  remaining  In  the  bands  of  the  re- 
ceiver should  be  restored  to  the  x)ossesslon 
of  the  plaintUC,   the  Free  Gold   Company. 

'  By  a  supplemental  agreement  the  claims  of 
certain  other  creditors  were  adjusted  and 
put  upon  the  same  footing  as  those  previous- 
ly represented  by  the  trustees,  and  the  or- 
der of  payment  as  between  these  creditors 
and  those  to  be  paid  directly  by  the  Free 
Gold  and  Golden  Cross  Companies  was  set- 
tled. Preference  was  given  to  the  former 
to  the  extent  of  5  per  cent  of  thefa:  respective 
claims  on  each  monthly  dividend,  and,  if  any 
surplus  remained  to  be  divided,  the  latter 
were  to  share  pro  rata  in  the  surplus.  To 
these  agreements  the  Golden  Cross  Company 
and  tlie  deferred  creditors  (T.  S.  Fuller,  Mrs. 
B.  C.  Fuller,  and  Mary  E.  Hedges,  petition- 
ers herein)  assented,  and  they  were  embod- 
ied In  and  became  orders  of  court  In  the 
said  action  of  Free  Gold  Co.  v.  Spiers  et  al. 
In  pursuance  of  these  orders  the  successive 
receivers  In  the  cause  have  operated  the 
properties,  and  out  of  the  net  proceeds  have 
paid  in  full  the  claims  of  the  creditors  rep- 
resented by  the  defendants  Spiers  and  hla 
co-trustees.  It  Is  not  directly  alleged  that  the 
claims  of  the  Fullers  and  Mary  E.  Hedges 
have  not  been  paid,  but  it  appears  inf erentlal- 


I7  that  a  portloo,  at  least,  of  their  respective 
dalms  Is  still  imsatlsfied.  No  part  of  the 
$1,000,000  purchase  money  payable  to  the 
Golden  Cross  Company  has  been  paid,  and 
that  claim,  together  with  the  lien  reserved 
for  its  security.  Is  held  by  the  petitioner,  J. 
M.  Blliott,  under  an  assignment  In  trust 
for  certain  creditors  of  the  Golden  Cross 
Company  and  Its  stockholders.    On  May  21, 

1903,  all  the  creditors  represented  by  Spiers 
and  his  co-trustees  having  been  fully  paid, 
and  they  having  executed  a  reconveyance  of 
the  property  held  by  them  In  trust,  a  final 
Judgment  was  entered  In  the  action  of  Free 
Gold  Co.  V.  Spiers  et  aU  in  accordance  with 
the  agreement  of  November,  1897,  and  the 
supplemental  agreement  of  April,  188S,  and 
the  orders  of  court  based  thereon.  By  this 
Judgment  Spiers  and  his  codefendants  were 
exonerated  from  all  claims  for  damages,  etc 
and  the  title  of  the  Free  Gold  Company  to 
all  the  property  mentioned  and  described  In 
the  several  deeds  of  trust  was  quieted. 
Though  expressly  made  final  as  between  the 
parties,  the  Judgment  contained  the  follow- 
ing reservation:  "But  as  to  the  pending  re- 
ceivership, the  creditors  of  Isaac  Trumbo's 
late  receivership,  all  matters  of  administra- 
tion, acooimting,  dealing,  and  transactions  of 
the  present  receiver,  Pauly,  this  cause  and 
Jurisdiction  thereof  is  hereby  expressly  re- 
tained, reserved,  and  continued  for  sucli  far- 
ther action,  orders,  and  proceedings  by  and 
before  this  court  as  shall  be  meet  and  prop- 
er." On  March  18,  1904,  an  order  was  en- 
tered settling  the  final  account  of  Cbas.  W. 
Pauly  as  receiver.  By  this  order  he  was 
directed  to  pay  certain  expenses  of  the  re- 
ceivership incurred  by  him,  including  his 
own  compensation,  to  continue  the  operation 
of  the  mines  and  works  until  the  30th  day 
of  April,  to  make  a  clean-up  on  that  date, 
and  on  the  following  day  deliver  possession  of 
the  mines  and  works  to  the  Free  Gold 
Company,  and  thereupon  to  make  a  far- 
ther supplemental  and  final  report,  upon  ap- 
proval of  which  he  would  be  discharged.  On 
March  23,  1904,  Samuel  M.  Shortridge  filed 
a  petition  asking  the  court  to  make  an  order 
ascertaining  and  allowing  to  him  a  reasona- 
ble compensation  for  his  services  as  attor- 
ney for  Trumbo,  who  had  acted  as  receiver 
from  September,  1899,  to  April,  1901,  and 
directing  payment  of  the  same  by  Receiver 
Pauly  out  of  the  funds  In  his  hands.  April 
4,  1904,  JefFerson  Chandler  filed  a  petition 
setting  out  the  nature  and  value  of  his  serv- 
ices as  attorney  for  the  plalntift  in  the  ac- 
tion, the  Free  Gold  Company,  and  asking 
the  coart  to  determine  the  amount  Justly 
due  to  him  as  compensation  for  said  services, 
and  to  make  an  order  requiring  payment  of 
the  same  by  the  receiver,  and  continuing 
the  receivership  until  the  sum  so  fixed 
should  be  paid.    On  the  9th  day  of  April. 

1904,  these  applications  came  on  to  be  heard 
without  notice  to  any  of  these  petitioners. 
At  the  time  of  said  hearing,  without  filing 
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any  petitions,  and  ilkewlse  wlflibnt  notice  to 
any  of  these  petitioners,  Samuel  H.  Bliort- 
ridge  and  J.  Wade  McDonald  appeared  and 
moved  the  court  to  ascertain,  allow,  and  or- 
der paid  to  them  the  value  of  their  services 
as  attorneys  for  the  plaintiff  in  the  action. 
The  court  thereupon  made  and  entered  an 
order  allowing  Shortridge  ^,500  for  hla 
services  as  attorney  for  Trumbo,  and  order- 
ed the  same  paid  forthwith  out  of  the  funds 
then  in  the  hands  of  the  receiver.  By  a  sep- 
arate order  it  was  found  that  the  reasonable 
value  of  the  services  of  Chandler  as  attorney 
for  plaintiff  was  |15,000,  of  Shortridge  *10,- 
000,  of  McDonald  ?i2,500,  and  the  receiver 
was  ordered  to  pay  these  sums,  aggregating 
$27,500,  out  of  the  proceeds  of  the  prop- 
erty in  his  hands,  and  the  receivership  was 
continued  in  force  until  such  payment  should 
be  made,  the  former  order  terminating  the 
receivership  on  the  80th  of  April  lieing  mod- 
ified accordingly.  These  two  orders  of  April 
9th  allowing  Shortridge  $4>SS0O  as  attorney 
for  Receiver  Trumbo,  and  Ohandler,  Short- 
ridge, and  McDonald  $27,500  as  attorneys 
for  the  plaintiff,  and  prolonging  the  receiver- 
ship to  enable  the  receiver  to  realize  from 
the  working  of  the  mines  funds  sufficient 
to  pay  the  same,  are  the  orders  which  the 
petitioners  herein  seek  to  have  reviewed  up- 
on the  ground  that  the  superior  court;  in 
making  them,  exceeded  its  Jurisdiction. 

In  support  of  their  demurrers  the  respond- 
ents urge  various  objections  to  the  proceed- 
ings by  certiorari.  In  the  first  place,  they 
say  the  petitioners  either  are  parties  to  the 
action  of  the  Free  Gold  Company  v.  Spiers 
et  al.,  or  they  are  not;  that,  if  they  are  par- 
ties to  that  action  within  the  meaning  of  sec- 
tion 938  of  the  Code  of  Civil  Procedure,  they 
have  an  undoubted  right  to  appeal  from  these 
orders,  made  after  final  Judgment;  and,  even 
if  they  are  not  parties  to  the  action,  if  they 
are  parties  to  the  special  proceedings  to  ob- 
tain the  allowance  of  attorneys'  fees,  they 
liave  an  equally  unquestionable  right  of  ap- 
peal from  the  orders  requiring  the  receiver 
to  pay  the  allowances  out  of  the  funds  in  his 
hands,  because  such  orders  are,  in  effect. 
Judgments  against  them  in  a  collateral  pro- 
ceeding growing  out  of  the  action,  as  was 
held  in  Grant  v.  Superior  Court,  106  Cal.  324, 
39  Pac.  604,  and  Los  Angeles  v.  Water  Co., 
134  Cal.  121,  66  Pac  198,  and  if  they  can  ap- 
peal  from  the  orders  they  cannot  Invoke  a  re- 
view upon  certiorari.  Section  1068,  Code  Civ, 
Proc.  If,  on  the  other  hand,  the  petitioners 
are  not  parties  to  the  proceeding  or  to  the  ac- 
tion, then  it  is  contended,  though  they  may  be 
persons  aggrieved  by  the  orders,  they  are  not 
parties  beneficially  interested  in  having  them 
annulled,  and  for  that  reason  cannot  proceed 
by  certiorari. 

There  is  no  doubt  that  a  right  of  appeal  ex- 
cludes the  right  to  proceed  by  certiorari,  and 
it  is  equally  clear  that,  if  the  petitioners  are 
parties  to  the  action  or  the  proceeding,  they 
have  the  right  of  appeal.    But  there  Is  noth- 


ing In  the  petition  which  lends  any  support 
to  the  claim  that  the  petitlonera  are  parties 
within  the  meaning  of  section  938  of  the 
Code  of  Civil  Procedure  as  it  has  been  con- 
strued In  a  series  of  decisions  of  this  court 
commencing  with  the  dictum  in  Senter  v, 
De  Bernal,  38  Cal.  637,  and  coming  down  as 
late  as  Estate  of  McDermott,  127  Cal.  460, 
59  Pac.  783.  A  review  of  these  cases  would 
perhaps  not  disclose  any  very  satisfactory 
reason  for  construing  section  938  so  narrowly 
as  to  deny  the  right  of  direct  appeal  from 
an  order  or  Judgment  to  any  person  shown 
by  the  record  to  be  Injuriously  affected  by 
it,  especially  when  it  is  void  on  its  face. 
When  not  void  on  Its  face,  a  right  of  direct 
appeal  would  be  of  no  value  to  a  person  not 
a  party,  because  he  would  have  bad  no  op- 
portunity of  getting  Into  the  record  the  mat- 
ters necessary  to  show  error  or  excess  of 
J^urisdlction.  But  It  has  been  settled  aa  a 
role  of  practice  by  a  long  series  of  dedslona 
that  only  a  party  to  the  record  can  appeal, 
and  other  rules  of  practice  equally  well  set- 
tled have  remedied  any  Inconvenience  that 
might  have  resulted  from  this  construction  of 
section  938;  so  that  there  Is  no  reason  now 
to  depart  from  it,  if  there  ever  was.  These 
petitioners  do  not  appear,  from  the  allega- 
tlona  of  their  petition,  ever  to  have  been 
partiies  to  the  record,  either  of  the  action  or 
the  proceeding  resulting  in  the  orders  of 
which  they  seek  a  review.  They  did,  It  is 
true,  assent  to  and  ratify  the  agreements  of 
November,  1897,  and  April,  1898,  which  were 
filed  as  stipulations  In  the  action  of  Free 
Gold  Co.  V.  Spiers  et  al.,  and  embodied  In 
orders  of  the  court,  but  they  did  not  thereby 
become  parties  to  that  action.  Their  assent 
to  those  agreements  was  not  given  for  the 
purpose  of  placing  themselves  and  all  their 
interest  in  the  property  in  controversy  with- 
in the  Jurisdiction  of  the  court,  or  even  of  au- 
thorizing the  entry  of  the  orders,  but  merely 
for  the  purpose  of  making  the  contract  be- 
tween the  parties  effective  and  binding  so 
far,  and  only  so  far,  aa  It  affected  their  In- 
terest in  the  property.  In  other  words,  they 
made  themselves  parties  to  the  contract,  but 
not  parties  to  the  action.  Respondents,  In 
their  argument  on  this  point,  call  attention 
to  some  matters  which  do  not  appear  in  the 
petition,  and  cannot  be  noticed  in  dealing 
with  the  demurrers.  But,  even  If  these  mat- 
ters could  be  considered,  they  would  not  af- 
fect our  conclusion.  The  records  of  this  court 
show  that  certain  appeals  have  been  prose- 
cuted by  some  of  the  petitioners  from  an  or- 
der made  In  the  action  of  Free  Gold  Co.  ▼. 
Spiers  et  al.,  135  CaL  130,  67  Pac.  61;  186 
Cal.  484,  69  Pac.  143.  It  appears  from  these 
cases  that  during  the  time  Trumbo  was  act- 
ing as  receiver  some  of  the  petitioners  were 
allowed  to  intervene  In  opposition  to  his  ap- 
plication for  leave  to  Install  a  cyanide  plant 
for  working  the  tailings  from  the  reduction 
works,  and  they  took  their  several  appeals 
from  the  order  granting  the  application.    But 
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this  Interrentlon  was  only  in  that  special 
proceeding.  It  did  not  make  them  parties 
to  the  action  generally,  and  did  not,  of 
course,  make  them  parties  to  another  special 
and  collateral  proceeding  in  the  action.  Nor 
did  their  consent  given  to  the  order  settling 
Trumbo's  account  make  them  parties  to  the 
action,  or  to  any  proceeding  except  that  in 
which  they  specially  intervened.  This  evi- 
dently was  the  view  of  respondents  them- 
selves, for,  if  they  had  regarded  these  peti- 
tioners as  parties  to  the  action,  or  proper 
parties  to  the  proceedings,  they  would  not 
have  taken  the  orders  In  question  without  no- 
tice to  them.  It  is  clear,  we  think,  that  the 
petitioners  are  not  parties  to  the  record,  and 
that  they  have  no  right  to  prosecute  a  direct 
appeal  from  these  orders. 

This  brings  us  to  the  alternative  proposi- 
tion ot  the  respondents  that,  if  only  parties 
to  the  record  are  allowed  to  appeal  under 
section  938  ot  the  Code  of  Civil  Procedure, 
then  none  but  parties  to  the  record  can  In- 
voke the  remedy  by  certiorari  under  section 
1069;  for  they  contend  the  word  "party" 
must  be  construed  in  the  same  way  in  both 
connections.  By  section  938  a  "party  ag- 
grieved" may  appeal,  and  by  section  1069  the 
"party  beneficially  interested"  may  sue  out 
a  writ  of  review.  The  contention  Is  that,  if 
"party"  in  one  section  means  party  to  the 
record  of  the  proceeding  to  be  reviewed,  it 
can  mean  nothing  less  in  the  other.  The  con- 
clusiveness of  this  argument,  however,  de- 
pends upon  the  assumption  that  the  Leglsla- 
ture  In  the  various  sections  of  the  Code  regn- 
latlng  the  practice  in  special  proceedings  has 
ehosen  its  language  with  critical  discrimina- 
tion. But  a  comparison  of  different  portions 
of  the  statute  shows  that  it  has  not  done  so. 
By  section  1086  it  is  provided  that  the  writ 
of  mandate  must  Issue  "upon  application  of 
the  party  beneflclally  interested."  The  pro- 
vision. Indeed,  is  substantially  identical  with 
that  relating  to  the  writ  of  review;  yet  no 
one  would  claim  tliat  in  this  connection  "par- 
ty" means  a  party  on  the  record  of  an  action 
or  proceeding  to  which  the  writ  of  mandate 
is  auxiliary  or  corrective,  for  ordinarily  there 
is  no  such  action  or  proceeding.  To  deter- 
mine the  true  meaning  of  the  word  "party," 
therefor,  as  used  in  section  1069,  it  is  neces- 
sary to  look  to  the  decisions  in  this  and  other 
Jurisdictions  defining  the  class  of  persons  en- 
titled  to  the  remedy  by  certiorari.  Upon  this 
precise  point  we  have  not  been  greatly  aided 
by  the  briefs  of  counsel,  but  we  find  by  refer- 
ence to  the  cases  cited  In  the  Encyclopedia 
and  by  the  text-writers  that  the  great  pre- 
ponderance of  authority  sustains  the  propo- 
sition that  the  writ  will  not  be  granted  to  a 
stronger  to  the  record  when  the  matter  to 
be  reviewed  is  the  Judgment  or  order  of  a 
court  made  or  entered  in  a  cause  litigated 
inter  parties.  There  is  a  class  of  cases  like 
Maxwell  v.  Supervisors,  53  Cal.  389,  in  which 
the  writ  lias  been  awarded  to  a  taxpayer  to 
review  the  orders  of  bodies  like  the  board  of 


supervisors  when  acting  Judicially  In  mab 
ters  affecting  the  whole  body  of  taxpayer^ 
and  by  which  all  are  bound.  These  case^ 
however,  seem  to  be  exceptional.  There  be- 
ing no  formal  parties,  and  no  appeal  or  other 
remedy  for  an  excess  of  Jurisdiction,  a  re- 
view upon  certiorari  is  allowed  to  those  who 
are  substantially  the  parties,  and  who  are 
bound  by  the  proceedings.  Another  excep- 
tional class  of  cases  are  those  which  have 
arisen  under  special  statutes  extending  the 
remedy.  These  grounds  of  exception,  how- 
ever, have  no  application  here,  and  we  can- 
not find  in  the  decisions  of  this  court  a  single 
case  in  which  certiorari  to  review  a  Judg- 
ment or  order  of  a  court  has  been  issued  at 
the  suit  ot  a  stranger  to  the  record.  There 
is  in  fact  another  plain,  speedy,  and  adequate 
remedy  allowed  by  our  practice  to  one  whose 
rights  or  interests  are  injuriously  affected  by 
the  Judgement  or  by  any  appealable  order  of 
a  court  given  or  made  in  an  action  or  pro- 
ceeding to  which  he  is  not  a  party.  He  may 
make  Iiimself  a  party  by  moving  to  set  aside 
such  Judgment  or  order,  and,  If  his  motion  is 
denied,  may,  on  appeal  from  that  order,  have 
the  proceeding  of  which  he  complains  re- 
viewed not  only  for  excess  of  Jurisdiction, 
bat  for  error.  People  v.  Grant,  45  Cal.  97; 
Green  t.  Hebbard,  95  OaL  39,  30  Pac.  202; 
Pignaz  T,  Burnett,  119  Cal.  157,  51  Pac.  48; 
Credits  Com.  Co.  y.  Superior  Court,  140  CaL 
82,  73  Pac  1009.  It  is  true  that  in  one  re- 
spect this  remedy  is  less  efficacious  than  that 
by  certiorari,  for  neither  the  motion  nor  the 
appeal  stays  the  enforcement  of  a  void  order 
unless  this  court,  in  the  exercise  of  its  in- 
herent power,  should  approve  a  stay  bond. 
Credits  Com.  Co.  v.  Superlw  Court,  supra. 
But,  while  this  is  an  inconvenience  to  the 
party  compelled  to  appeal,  there  is  always 
the  opportunity  of  obtaining  a  stay  in  a 
proper  case,  and  the  possible  injury  from 
this  cause  is  perhaps  no  greater  or  more 
to  be  apprehended  than  the  injury  to  the 
party  claiming  the  benefit  of  an  order  or 
Judgment  when  its  enforcement  is  stayed  by 
certiorari  without  any  undertaking  to  in- 
demnify him.  In  case  of  an  order  or  Judg- 
ment in  excess  of  Jurisdiction,  but  not  ap- 
pealable, and  therefore  reviewable  only  upon 
certiorari,  the  remedy  could  be  made  avall- 
able  to  any  stranger  to  the  record  injuriously 
affected  by  a  resort  to  the  same  method  of 
moving  to  set  it  aside  and  thereby  making 
himself  a  party.  And  this  is  a  practice  to 
be  commended  and  encouraged  for  its  con- 
venience, for  It  Is  to  be  presumed  that,  the 
attention  of  the  court  being  drawn  to  its  ex- 
cess of  Jurisdiction,  the  order  ot  Judgment 
would  be  vacated  on  motion  without  the 
trouble  and  expense  of  certifying  the  record 
to  a  court  of  review. 

Our  conclusion  on  this  point  renders  it  un- 
necessary to  consider  other  objections  to  the 
proceeding,  and  precludes  a  decision  upon 
the  merits  of  the  controversy. 

The  demurrers  to  the  petition  are  sustain- 
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ed,  and  the  proceeding  dismissed,  vltbout 
prejudice  to  the  right  to  proceed  by  motion 
and  appeal. 

We  concur:  ANGBLLOTTI,  J.;  VAN 
DXKE,  J.;  McFARLAMD,  J.;  LORIOAM. 
J.:  HBNSHAW.J.;  SHAW,  J. 


IMCaLCn 
MONTEOITO  VALLEY  WATER  CO.  T. 
CITY  OF  SANTA  BARBARA 
et  al.    (li.  A.  1,128.) 

(Supreme  Court  of  California.    Sept  2,  1904.) 

WATEX  COXniSBS  —  DIVSB8I0N  —  PESCOLATinO 
WATEBS  —  TONNELS  —  PBK8CRIPTION  —  OOB- 
■pORATIONa— P0WEB8— ACQUISITIOW  OF  WA- 
TEB BIOHTS—IRJtINCTION— PASTIES  —  JOIN- 
DEB  —  PLBADINO  —  nNDINOS  — OPINION  — 
JUDOUENT. 

1.  While  owners  of  land  are  entitled  to  drive 
tunnels  therein,  and  to  develop  and  use  perco- 
latinr  waters  collected  thereby,  they  are  not 
entitled,  as  against  the  owners  of  water  flowing 
in  a  stream,  to  so  construct  such  tunnels  as  to 
create  a  direct  draft  on  the  flow  of  the  stream. 

2.  Where,  in  a  suit  to  restrain  the  operation 
of  a  ttmnel  adjoining  a  stream  a  part  of  the 
surface  flow  of  which  was  claimed  by  plaintiff, 
the  court  found  that  defendant,  by  means  of 
the  tunnel,  wrongfully  abstracted  from  the 
stream  4.16  miners'  inches  of  water  measured 
under  a  4-inch  pressure,  plaintiff  was  not  pre- 
cluded from  relief  by  a  further  finding  that  the 
court  was  unable  to  determine  how  much  of 
such  water,  if  permitted  to  flow  past  defend- 
ant's tunnel  in  its  natural  way,  or  if  returned 
from  the  tunnel  into  the  stream,  would  reach 
plaintiff's  dam  and  point  of  diversion,  since 
such  finding  amounted  to  no  more  than  a  dec- 
laration that  the  court  could  not  determine  that 
the  particular  water  would,  under  natural  cir- 
cumstances, have  reached  the  point  of  diversion, 
it  being  immaterial  what  particular  4.16  inches 
was  diverted  so  long  as  a  certain  4.16  Inches 
had  been  withdrawn,  which,  in  the  absence  of 
diversion,  would  have  mamtained  the  plane 
of  saturation. 

3.  Where,  in  a  suit  to  restrain  the  diversion 
of  the  water  of  a  stream,  the  court  found  that 
defendant  wrongfully  diverted  a  certain  amount 
of  water,  it  was  error  to  refuse  to  grant  final 
relief  by  injunction  and  damages  on  the  ground 
that  the  court  was  unable  to  determine  what 
part  of  the  water,  if  it  had  not  been  diverted, 
or  if  returned,  would  have  reached  plaintiff's 
point  of  diversion. 

4.  Where,  in  a  suit  to  restrain  the  operation 
of  a  tunnel  by  reason  of  the  alleged  diversion 
of  water  from  a  water  course,  it  appeared  that 
defendant  bad  driven  a  tunnel  at  great  expense 
of  which  plaintiff  was  aware,  and  that  plaintiff 
also  hud  reason  to  believe  that  the  effect  of 
the  tunnel,  when  completed,  would  be  to  drain 
the  waters  of  the  creek,  and  in  fact  only  4.16 
miners'  inches  of  water  was  drawn  therefrom, 
a  prohibitive  injunction  should  not  be  granted 
nnlesH  the  water  could  not  be  made  good  to 
plaintiff  by  having  tlie  amount  withdrawn  re- 
turned to  the  stream  or  otherwise. 

5.  The  bringing  of  an  action  against  the  al- 
leged owner  of  a  right  to  take  water  from  a 
stream,  who  was  in  possession  thereof,  for  the 
purpose  of  contesting  bis  title,  did  not  stop  the 
running  of  limitations  and  prevent  the  per- 
fecting of  a  prescriptive  right  as  against  third 
persons. 

6.  A  finding  of  ownership,  continnons  use  and 
occupation  of  a  water  right  for  beneficial  piu> 
poses  for  the  full  prescriptive  period  constitutes 
a  sufficient  finding  of  ownership  by  prescrip- 
tioa. 


7.  Civ.  Code,  f  354,  subd.  4,  providing  that  a 
corporation  shall  have  the  right  to  "hold"  land, 
and  section  1007.  declaring  that  occupancy  for 
the  period  prescribed  by  the  Code  of  Civil  Pro- 
cedure is  sufficient  to  bar  an  action  for  the 
recovery  of  the  property,  and  confers  a  title 
thereto  denominated  a  title  by  prescription,  au- 
thorizes a  corporation  to  acquire  title  by  pre- 
scription notwithstanding  Civ.  Code,  g§  286, 
360,  providing  that  a  corporation  may  obtain 
title  by  purchase  and  condemnation. 

8.  A  single  suit  may  be  brought  to  enjoin 
several  defendants  from  diverting  water  Rom 
a  sti'eam  to  the  injury  of  plaintiff  claiming  an 
appropriative  right  to  take  water  from  the 
stream,  though  the  defendants  are  not  acting 
in  concert,  .and  are  not  joint  tort  feasors. 

9.  Where,  in  a  suit  for  the  wrongful  diver- 
sion of  water  from  a  stream,  the  court  in  its 
findings,  on  which  its  conclusions  of  law  were 
based,  found  that  the  diversion  did  not  exceed 
4.16  inches,  it  was  immaterial  that  the  court 
held  in  an  "opinion"  filed  that  the  diversion 
amounted  to  6  inches. 

10.  Under  Code  Civ.  Proc.  |§  33Z-32S,  requir- 
ing adverse  possession  to  be  actual,  open,  and 
notorious,  and  in  hostility  to  plaintiflTs  title, 
and  under  a  claim  of  title  exclusive  of  any 
other  right,  which  occupation  shall  have  been 
continuous  and  uninterrupted  for  more  than 
five  years,  and  section  325,  requiring  payment 
of  taxes  assessed,  a  plea  of  prescriptive  title 
was  not  objectionable  for  failure  to  allege  that 
the  possession  was  peaceable. 

11.  Where  a  tunnel  alleged  to  have  wrongfully 
diverted  water  from  a  stream  to  plaintiffs  dam- 
age was  openly  constructed  at  a  point  only  500 
feet  distant  from  plaintiff's  place  of  diversion, 
and  an  officer  of  plaintiff  corporation  had  ac- 
tual knowledge  of  the  construction,  and  of  Its 
abstraction  of  water  of  the  stream,  and  of  the 
intention  of  the  owners  to  divert  the  water  as 
early  as  February  24,  1894,  when  a  complaint 
in  an  action  by  such  oflicer  against  the  owners 
of  the  tunnel  was  verified,  knowledge  of  the 
construction  of  the  tunnel  and  of  the  diversion 
of  the  water  would  be  imputed  to  the  corpora- 
tion. 

12.  Where  a  composition  agreement  entered  in- 
to between  certain  parties  had  for  its  object 
the  settlement  of  the  dispute  concerning  the 
ownership  of  water  flowing  into  a  branch  stream 
from  a  water  tunnel  belonging  to  a  city,  and 
the  agreement,  except  in  one  minor  clause,  did 
not  embrace  the  waters  drained  by  the  tunnel, 
such  agreement  did  not  affect  the  rnnning  of 
limitations  and  the  acquiring  of  prescriptive 
right  to  the  waters  flowing  in  such  tunnel  by 
the  owners  thereof. 

13.  In  a  snit  to  restrain  the  wrongful  diver- 
sion of  water  from  a  stream  by  the  owners  of 
a  tunnel,  a  finding  that  defendants  had  divert- 
ed and  ajpplied  to  useful  purposes  all  the  water 
flowing  from  the  tunnel  in  excess  of  the  1.43 
minerr  inches,  snch  finding  in  effect  declared 
that  the  defendants  were  entitled  to  all  the 
water  in  the  tunnel  except  the  excess  so  fixed, 
and  hence  the  omission  of  an  additionail  find- 
ing as  to  bow  much  water  in  fact  the  tunnel 
was  carrying  was  not  prejudicial  to  plaintiff. 

14.  Where,  in  a  suit  to  restrain  the  diversion 
of  water  by  means  of  a  tunnel,  the  complaint 
did  not  charge  a  threatened  extension  of  the 
tunnel,  but  merely  a  continuance  of  the  present 
diversion,  an  injunction  against  a  further  ex- 
tension of  the  tunnel  was  unaatborized. 

15.  Where,  In  a  suit  to  restrain  the  wrongful 
diversion  of  water  from  a  stream,  the  court 
found  that  15  miners'  inches  belonging  to  plain- 
tiff had  been  diverted,  but  that  only  2V&  inches 
of  such  diversion  was  chargeable  to  defendants, 
plaintiff  had  a  complete  remedy  by  a  mandatory 
injunction  compelling  the  restoration  of  snch 
2  Ml  inches  to  plaintiff's  supply. 

H  8.  Bm  Waters  and  Water  Coursas,  voL  4S,  Cent. 
Dig.  I  ». 
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16.  Where,  In  a  Bult  to  rotitrain  the  diversion 
of  water  {rem  a  Htream  by  means  of  a  tunnel, 
the  complaint  and  findings  averred  that  a  cer- 
taiit  group  of  defendants  had  purchased  from 
B.  c«rtain  of  his  alleged  rights  to  portions  and 
amoants  of  the  water  flowing  from  the  tunnel, 
and  .it  was  further  alleged  that  all  of  the  water 
flowing  therefrom  was  unlawfully  abstracted 
irom  plaintiff's  supply,  such  purchasers  were 
interested  in  the  result  of  the  litigation,  and 
were  therefore  proper  parties  defendant. 

lo  Bank.  Ai>peal  from  Superior  Court; 
Santa  Barbara  County. 

Suit  by  the  Montecito  Valley  Water  Com- 
pany against  the  city  of  Santa  Barbara  and 
others.  From  a  Judgment  In  favor  of  plain- 
tiff for  leas  than  the  rell^  demanded,  both 
parties  appeal.    Reversed. 

Geo.  H.  Oould  and  B.  B.  Canfleld  (Wm. 
6.  Griffith,  of  counsel),  for  plalntlfl.  Henley 
O.  Booth  and  Thos.  McNulta,  for  defendant 
city  of  Sdnta  Barbara.  Richards  &  Car- 
rier, for  defendants  Coleman,  Stevens,  Beale, 
Waterman,  and  Eaton.  Henry  Strong,  pro 
se.  James  L.  Barker,  pro  se.  J.  W.  Tag- 
gart,  for  defendant  William  Gillette. 

HENSHAW,  J.  Plaintiff  claims  and  tiie 
court  found  it  to  be  the  owner  of  15  miners' 
Inches  of  the  natural  flow  of  the  Cold 
Springs  Branch  of  Montecito  creek,  which 
waters  It  carried  away  to  nonrlparlan  lands, 
and  sold  for  beneflclal  purposes  to  the  in- 
habitants of  Montecito.  At  different  times 
three  separate  and  independent  tunnels  were 
driven  by  the  defendants  upon  lands  own- 
ed by  them  and  contiguous  to  the  creek. 
The  portals  of  these  tunnels  were  above  the 
bed  of  the  creek.  They  were  driven  through 
the  native  rock,  in  a  northerly  direction, 
following  generally  the  line  of  the  creek 
and  the  main  branch  thereof.  While  start- 
ing above  the  level  of  the  creek,  as  the  tun- 
nels were  driven  vrith  slighter  Incline  than 
that  of  the  natural  flow  of  the  creek,  they 
soon  were  developed,  and  continued  to  be 
developed,  below  the  line  of  the  creek  bed. 
The  distances  of  the  tunnels  from  the  creek 
bed  varied  with  the  sinuosities  of  the  stream 
from  a  few  himdred  to  a  thousand  or  more 
feet  In  brief,  therefore,  and  with  substan- 
tial accuracy,  it  may  be  said  that  the  tun- 
nels were  driven  to  one  side  of  the  creek, 
parallel  with  It,  and  below  Its  level.  The 
country  throngb  which  the  cre^  flows  is 
rocky  and  monntainous.  The  mountains  are 
composed  chiefly  of  parallel  strata  of  porous 
sandstone,  some  of  which  strata  are  frac- 
tured and  fissured,  permitting  the  ready 
seepage  or  percolation  of  water.  These 
strata  eztenll  across  the  cafion  and  across 
the  line  of  the  creek,  which  cuts  them  at  a 
right  angle.  They  are  separated  from  each 
other  by  parallel  seams  of  clay,  practically 
impervious  to  water,  which  serve  to  retain 
the  waters  which  each  stratum  of  sand- 
stone has  gathered.  The  stream  is  formed 
by  meteoric  waters  falling  upon  Its  water- 
shed of  some  3^  miles.    Some  of  these  wa- 


ters flow  from  the  surface  Into  the  stream; 
otbos  reach  it  by  percolation  through  the 
sandstone  stratifications. 

Plaintiff,  contending  that  the  direct  effect 
of  these' tunnels  was  to  lower  the  plane  of 
saturation,'  and  to  withdraw  water  thereto- 
fore naturally  flowing  In  the  creek  Into  the' 
tunnels,  thus  permanently  impairing  and  re- 
ducing the  supply  to  which  It  was  of  right 
entitled,  brought  this  action  against  the 
ow^ners  of  these  tunnds  for  injunction  and 
for  monetary  compensation  for  the  value 
of  the  water  of  which  it  had  already  been 
deprived.  The  court  made  its  findings  and 
gave  Its  Judgment,  from  which  cross-ap- 
peals are  taken  by  all  of  the  parties.  We 
will  first  consider  the  cross-appeals  of  the 
plaintiff  and  of  the  defendant  the  city  of 
Santa  Barbara,  since  the  determination  of 
the  principal  questions  presented  upon  these 
appeals  will  dispose  generally  of  the  main 
contentions  of  all  the  parties,  and  leave  for 
further  consideration  only  those  pecniiar  to 
the  case  of  each  separate  litigant. 

First,  it  should  be  noted,  as  applicable  to 
all  of  these  appeals,  that  this  case  is  rad- 
ically different  from  that  of  Katz  v.  Wal- 
kinshaw,  141  Cal.  116,  70  Pac.  663,  74  Pac 
7GG,  64  Lu  R.  A.  236.  Hero  no  question 
aslses  as  to  the  use,  or  the  right  to  use, 
or  the  apportionment  of  seepage  or  percolat- 
ing waters  by  and  between  the  owners  of  the 
overlying  lands.  Here  the  waters  flow  or 
aro  developed  in  a  barron  and  mountainous 
country,  are  of  no  use  upon  the  lands  with- 
in the  watershed  where  they  are  found,  but 
aro  of  great  value  to  the  neighboring  towns, 
cities,  and  fertile  valleys.  Each  one  of  the 
parties  to  this  action  Is  carrying  the  water 
to  alien  soil,  and  no  claimants,  even  those 
who  aro  riparian  proprietors,  pretend  to 
use  the  water  upon  the  lands  from  which 
it  Is  obtained.  In  Katz  v.  Walklnshaw  the 
condition  presented  was  that  of  a  well-de- 
fined underground  catchment  basin;  a  sub- 
terranean lake,  so  to  speak,  loosely  filled 
with  gravels.  The  lands  above  this  sub- 
terranean basin  were  valuable  because  of 
the  waters  beneath,  and  such  of  the  water 
as  was  taken  from  this  basin  and  used  upon 
its  superior  lands  found  Its  way  back  to  the 
source  of  supply  as  surely  as  does  such  wa- 
ter when  used  by  a  riparian  proprietor  of 
a  flowing  stream  within  its  watershed.  In 
Katz  V.  Walklnshaw  the  controversy  arose 
between  the  owners  of  such  superior  lands 
upon  the  one  hand  and  a  defendant  water 
company  upon  the  other,  which,  tapping 
the  subterranean  basin,  was  draining  its 
waters  for  use  upon  lands  without  the  limits 
of  the  basin,  which  use,  if  continued,  threat- 
ened the  impairment  and  destruction  of  all 
the  overlying  lands.  Tlie  main  question 
which  this  court  was  called  upon  to  consider, 
and  did  consider  and  decide,  was  whether 
the  common-law  doctrine  of  absolute  own- 
ership In  percolating  water — the  cujns  solum 
doctrine — was  or  was  not,  under  the  peculiar 
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conditions  existing  In  this  state,  snbject  to 
Just  limitation  under  tbe  doctrine  of  sic 
utere  tuo;  and  this  court,  recognizing  tbe 
Inevitable  Injury  tbat  mast  be  worked  to 
private  Interests  whichever  rule  should  be 
held  to  apply,  after  much  deliberation  decid- 
ed that,  however  differently  the  rule  might  be 
applied  In  states  and  countries  well  and 
regularly  supplied  by  rainfalls,  that  In  tbls 
state,  with  its  great  arid  stretches,  Its  sea- 
sons of  drought,  and  its  irregular  meteoric 
water  supply,  percolating  waters,  when  cir- 
cumstances of  hardship  or  Injury  should  be 
presented  In  some  particular  case,  must  be 
beld  under  tbe  rule  and  doctrine  of  sic 
utere. 

One  more  general  observation  pertinent  to 
the  whole  case  should  be  made.  The  right 
is  unquestioned,  and  plaintiff  itself  nowhere 
disputes  the  right,  of  these  defendants  to 
drive  their  tunnels,  to  develop,  take,  and 
use  any  and  all  new  waters  which  they 
may  thus  find.  Plaintiff's  contention,  how- 
ever, is  that  the  effect  of  these  tunnels  be- 
low tbe  line  of  the  surface  of  the  flowing 
stream  Is  first  to  draw  Into  the  tunnels  the 
witters  of  the  saturated  sandstone  strata 
above  (which  saturated  strata  under  nor- 
mal conditions  form  a  support  to  the  flow- 
ing waters  of  tbe  stream],  and  thus  create 
a  direct  draft  upon  tbe  flow  of  tbe  stream 
itself,  80  tbat  it  no  longer  follows  Its  nat- 
ural course  and  bed,  but  sinks  into  tbe 
lower  tunnels,  wliich  themselves  practically, 
efficiently,  and  absolutely  form  new  chan- 
nels la  pUce  of  tbe  original  surface  stream. 
This  effect  of  the  tunnels  is  denied  by  the 
defendants,  and  this  issue  and  the  court's 
finding  upon  it  present  the  principal  ques- 
tlpn  in  tbe  case. 

Cross-Appeals  of  PlatatilT  and  City  of  Santa 
Barbara. 

The  court,  after  finding  tbat  tbe  plaintiff 
was  entl,tled  of  first  right  to  the  natural  fiow 
of  the  cre^  to  tbe  extent  of  15  miners' 
inches,  and  tbat  It  was  devoting  tbls  water 
to  a  public  use,  declared  (finding  Ko.  9): 
"Tbat  the  said  tunnels  bave  pierced  the 
strata  hereinbefore  mentioped,  and  bave, 
drawn  off  the  water  stored  in  said  strata, 
and  lowered  tbe  planes  of  saturation  in  said 
strata  (which  said  planes  of  saturation  bad 
previously  tbereto  supported  the  flow  of  wa- 
ter in  said  creek),  and  caused  tbe  voids  and 
crevices  in  said  strata  to  be  in  part  emptied 
of  tbe  water  contained  therein,  and  caused 
tbe  waters  of  said  creek  and  said  tributary 
springs  and  denegas  to  be  in  part  drawn  into 
said  voids  and  crevices  and  to  enter  said 
strata,  and  to  pass  along  said,  strata  and 
into  said  tunnels  and  through  the  same,  and 
tbat  tbe  said  tunnels  have  caused  the  partial 
absorption  as  aforesaid  of  the  flow  of  said 
creek  so  that  no  water  at  all,  flows  down 
tbe  main  branch  thereof  below  the  Junction 
of  tb.e  wect  fork  with  said  main  branch  nor 
over  tbe  falls  on  said  main  branch,  which 


are  about  4,500  feet  above  plaintiff's  afore- 
said dam,  nor  for  a  long  distance  above  said  ' 
ifalls,  and  so  that  only  for  a  short  time  dur- 
ing heavy  rains  does  any  water .  flow  down 
the  east  branch  thereof  Into  said  main 
branch,  but  tbe  flow  of  said  creek  Is  partially 
absorbed  as  aforesaid  into  said  strata,  and 
passes  in  part  Into  and  through  said  ton- 
nelsi,  and  is  in  part  given  out  gradually  by 
tbe  flow  of  said  tunnels  from  tbe  mouths 
thereof,  and  that  partially  by  tbe  influence 
of  said  ttmnels  said  creek  has  been  destroyed 
as  aforesaid."  And  declared  as  to  the  city 
of  Santa  Barbara  (finding  No.  8):  "Tbat  by 
means  of  said  tunnel  said  defendant  city  has 
since  the  commencement  of  this  action  and 
prior  tbereto  abstracted  and  diverted,  and 
Btlll  abstracts  and  diverts,  four  and  sixteen 
one-bundredtbs  (4.16)  miners'  Inches  of  wa- 
ter, measured  under  a  four-inch  pressure, 
from  tbe  main  fork  (sometime  called  tbe 
West  Fork)  of  said  Cold  Springs  Branch,  and 
said  quantity  of  water  now  passes  into  and 
through  said  tunnel,  and  not  in  its  natural 
and  accustomed  channel;  •  •  •  tbat  tbe 
said  city  intends  to  continue  to  divert  and 
use  said  waters  as  aforesaid,  and  to  sell  the 
same,  unless  restrained  by  the  order  of  this 
court"  Again  (finding  No.  11):  "Tbat  since 
the  commencement  of  this  action  and  prior 
tbereto  tbe  defendant  city  of  Santa  Barbara 
has,  by  means  of  its  tunnel  aforesaid,  ab- 
stracted from  said  Cold  Springs  Branch  a- 
portion  of  the  flow  thereof  amounting  to  four 
and  sixteen  one-bundredtbs  (4.16)  miners' 
inches  of  water,  measured  under  a  four-Inch 
pressure,  which  amount  of  water  said  city 
of  Santa  Barbara  has  not  returned  into  said 
stream,  but  has  diverted  and  applied  to  its 
own  use,  and  has  sold  for  large  sums  of  mon- 
ey, which  said  city  has  received  therefor  and 
retained."  And  still  furthei'  (finding  No.  13): 
"Tliat  none  of  the  wate?  developed  or  ob- 
tained by  or  througji  the  city  tunnel,  other 
than  said  amount  of  four  and  sixteen  one- 
bundredths  (4.16)  inchest. ,  measured  imder  a 
four-inch  pressure,  is  or  has  at  any  time 
been  a  part  of  said  stream,  or  abstracted 
therefrom.  On  tbe  contrary,  all  of  said  wa- 
ter developed  and  obtained  by  and  through, 
said  city  tunnel,  other  than  said  four  and 
sixteen  one-bundredtbs  (4.16)  inches,  meas- 
ured under  a  four-inch  pressure,  are  perco- 
lating waters,  no  part  of  which  were  ever  a 
part  of  said  stream,  or  necessary  to  tbe  pro- 
•  tectlon  or  support  thereof."  And  lastly  (find- 
ing No.  17):  "That  tbe  court  Is  unable  to  find 
or  determine  from  the  evidence  in  tbls  case 
whether  or  not  all  or  any  part,  and,  if  a  part, 
what  part,  of  said  four  and  sixteen  one- 
hundredths  (4.16)  inches  of  water  abstracted 
from  said  stream  by  said  city  tunnel  would, 
if  permitted  to  flow  by  said  city  tunnel  in 
Its  natural  and  accustomed  way,  or  If  re- 
turned from  said  city  tunnel  to  said  stream, 
reach  plaintiff's  dam  and  point  of  diversion." 
Following  these  findings  the  court  announced 
tbe  following  conclusion  of  law  (No.  4),  upon 
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which  judgment  was  accordingly  entered: 
"That,  in  order  tiiat  equity  may  be  done  to 
all  parties  herein,  leave  ought  to  be  and  la 
granted  to  plaintiff  and  defendant  city  of 
Santa  Barbara,  and  to  each  of  them,  and  to 
all  and  any  other  persons  claiming  any  In- 
terest with,  through,  or  under  them,  or  either 
of  them,  In  or  to  said  four  and  sixteen  one- 
hundredths  (4.16)  Inches  of  water  hereinafter 
In  this  paragraph  mentioned,  to  bring  an- 
other action  to  determine  whether  or  not  all 
or  any  part,  and.  If  a  part,  what  part,  of 
said  four  and  sixteen  one-hundredths  (4.16) 
inches  of  water  abstracted  from  said  dty 
tunnel  would.  If  permitted  to  flow  by  said 
city  tunnel  In  Its  natural  and  accustomed 
way,  or  if  returned  from  said  city  tunnel  to 
said  stream,  reach  plaintiff's  said  dam  and 
point  of  diyersion;  and  for  like  reason  leave 
ought  to  be  and  Is  granted  to  plaintiff  to 
bring  another  action  to  determine  the  amount 
ef  money  received  by  said  city  of  Santa  Bar- 
bara from  the  sale  of  all  or  such  part.  If 
any,  of  said  four  and  sixteen  one-hundredths 
(4.16)  Inches  of  water  as  would  reach  plaln- 
tlCTs  said  dam  and  point  of  diversion  If  per- 
mitted to  flow  by  said  city  tunnel  In  its  nat- 
nnil  and  accustomed  way,  or  if  returned  from 
■aid  city  tunnel  to  said  stream,  and  to  com- 
pel said  city  of  Santa  Barbara  to  account  to 
plaintiff  therefor." 

It  would  imnecessarlly  and  uselessly  pro- 
long this  consideration  to  enter  into  a  dis- 
cussion of  the  evidence  bearing  upon  finding 
B  of  the  court.  It  must  Bofllce  to  say  that 
the  evidence  Justified  the  court's  conclusion 
that  the  tunnels  did  draw  into  themselves  a 
part  of  the  natural  flow  of  the  creek.  But  It 
la  contended  that,  even  so,  these  waters  were 
percolating  waters,  which  had  so  far  left  the 
strenm  as  to  have  lost  their  distinctive  char- 
acter as  part  of  Its  flow,  within  the  meaning 
of  Vineland  Irrigation  Dist  t.  Aensa  Irriga- 
tion Co.,  126  Cal.  486,  68  Pac.  10S7,  46  L.  B. 
A.  820,  where  it  is  said  that  percolating  wa- 
ters "may  either  be  rain  waters  which  are 
slowly  infiltrating  through  the  soil,  or  they 
may  be  waters  seeping  through  the  banks 
or  bed  of  a  stream,  which  have  so  far  left 
the  bed  and  other  waters  as  to  have  lost 
their  character  as  part  of  the  flow."  But  In 
that  case  it  Is  further  said:  "If,  upon  the 
other  band,  the  taking  of  this  water  by  plain- 
tiff, as  the  court  finds,  creates  an  artificial 
draft  upon  the  surface  flow  of  the  stream, 
draws  down  a  part  of  It,  and  weakens  and 
Injures  the  natural  bed  of  the  stream,  and 
tends  to  interrupt  and  carry  away  from  the 
defendants  the  surface  flow,  and  to  deprive 
them  of  it,  •  •  •  defendants  are  entitled 
to  an  injunction  to  restrain  this  illegal  inter- 
ference." This  last  quotation  presents  the 
case  declared  by  the  flnding,  so  that  it  Is  not 
a  new  proposition  In  this  state,  nor  Is  It  a 
new  decision  to  declare  that  one  who  haa 
no  legal  right  to  the  surface  flow  of  the 
stream  may  not,  by  indirection,  acquire  that 
right  by  a  subterranean  tapping  and  taking 


of  It  Kiparian  proprietors  and  appropriatora 
of  the  surface  water  still  have  the  right  to 
Invoke  the  nwxlm,  "Aqua  currit  et  debet 
currere  ut  currere  solebat"  For  the  extent 
to  which  this  principle  has  been  recognized 
reference  may  be  made  to  the  later  cases  of 
McCUntock  v.  Hudson  (Cal.)  74  Pac.  S49,  and 
Cohen  v.  La  Canada  Land  &  Water  Co.  (Cal.) 
76  Paa  47. 

It  l^  however,  contended  by  the  cli7  ef 
Santa  Barbara  that  giving  ail  due  force  and 
effect  to  finding  9,  that  the  following  finding 
17,  in  which  the  court  announces' its  inability 
to  determine  from  the  evidence  whether  all 
or  any  part  of  the  4.16  Inches  of  water  ab- 
stracted from  the  stream  by  the  city  tunnel 
would,  "if  permitted  to  flow  by  said  tunnel 
in  Its  natural  and  accustomed  way,  or  if 
returned  from  said  city  tunnel  to  said 
stream,  reach  plaintiff's  dam  and  point  of 
diversion,"  is  absolutely  destructive  of  plain- 
tiff's case,  and  necessitates  either  a  Jodg- 
ment  for  the  defendant,  or.  at  the  least  a 
reversal  of  the  cause,  and,  In  this  Immedlat* 
connection,  that  the  conclusion  of  law  above 
quoted  and  embodied  in  the  Judgment  rele- 
gating the  parties  to  future  litigation  for  th* 
determination  of  this  question  is  Improper 
and  Illegal.  Upon  the  other  hand,  the  plain- 
tiff contends  upon  its  appeal  that  the  ninth 
and  eleventh  flndlngs,  above  quoted,  are  find- 
ings of  ultimate  facts,  are  absolutely  con- 
clusive upon  the  merits  of  the  case,  and 
themselves  entitle  plaintiff  to  its  Judgment 
and  that  flnding  17  may  and  should  be  dis- 
regarded. 

Upon  behalf  of  the  defendant  It  Is  argned 
that  It  was  Incumbent  upon  the  plaintUT  t» 
show  not  only  an  abstraction  of  water,  bnt 
to  show  detriment  and  damage  cansed  by 
the  abstraction.  That,  since  the  court,  as 
it  declared  In  flnding  17,  was  not  able,  oa- 
der  the  evidence  offered,  to  determine  wbetib- 
er  the  4.16  Inches  of  water  abstracted  from 
the  stream  would  reach  plaintUTs  point  of 
diversion,  the  plaintiff  had  failed  to  show 
any  loss  In  the  taking  by  defendant  of  this 
water,  and  that  It  must  be  concluded  that 
the  water  which  the  defendant  took  was 
such  waters  as  are  mentioned  In  Tlndand 
Irrigation  Dist.  v.  Asusa  Irrigation  Co.,  128 
Cal.  486,  68  Pac.  1067,  46  L.  R.  A.  820;  that 
Is  to  say,  waters  which  had  so  far  left  the 
bed  of  the  stream  and  Its  other  waters  as 
to  have  lost  their  character  as  part  of  the 
flow.  By  finding  9  the  conrt  declares  that 
the  effect  of  these  tunnels  Is  to  create  an 
ardflcial  draft,  first  upon  the  saturated  strata 
which  support  the  flow  of  the  stream,  and, 
exhausting  that,  or.  In  the  process  of  ex- 
hausting that  to  snck  down  and  drain  di- 
rectly the  waters  flowing  In  the  channel 
of  the  stream.  By  flnding  11  It  is  declared 
that  the  amount  so  abstracted  Is  4.16  miners' 
inches,  bat  by  finding  17  It  is  said  that  it 
cannot  be  determined  how  mach  of  this 
water.  If  permitted  to  flow  past  the  dty 
tunnel  'la  its  natural  and  accustomed  way. 
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or  If  returned  trom  the  city  tunnel  to  the 
stream,  would  reach  plaintiff's  point  of  di- 
version." The  construction  of  this  finding 
Is  somewhat  difficult  Did  the  court  mean 
that  It  could  not  determine  -whether  the 
water  would  reach  plaintiff's  point  of  di- 
version because  of  the  changed  conditions 
created  by  these  tunnels,  or  did  it  mean 
that  It  could  not  determine  whether  this 
water  would  reach  plaintiff's  point  of  di- 
version If  the  natural  conditions  jad  never 
been  disturbed?  The  answer  is  somewhat 
In  doubt.  But,  nevertheless,  the  other  find- 
ings plainly  declare  that  the  defendant  has 
created  an  unnatural  and  artificial  draft  up- 
on the  waters  of  the  stream,  by  which  It  has 
abstracted  a  portion  of  the  flow  thereof 
amounting  to  4.16  inches.  Under  these  find- 
ings It  would  seem  to  be  .ndisputable  that 
defendant  has  been  taking,  and  is  taking, 
that  amount  of  water  rightfully  belonging 
to  plaintiff.  But,  If  that  amount  of  water 
rightfully  belongs  to  plaintiff,  since  plaintiff 
only  claims  the  sarface  flow.  It  could  only 
be  plaintiff's  water  because  it  was  a  part 
of  that  surface  flow  or  the  fiupnort  of  it 
In  either  case  plaintiff  vould  be  -intttled  to 
Its  remedy.  What  therefore.  Is  meant  by 
the  declaration  of  finding  17,  we  confess 
ourselves  under  difficulty  In  determining. 
But  construing  It  nost  favorably  for  de- 
fendant's contention.  It  amounts  to  no  more 
than  a  declaration  that  the  court  cannot 
determine  that  this  particular  water  would, 
under  natural  circumstances,  have  reached 
the  point  of  diversion.  But  this  Is  lot  all 
of  the  question.  If  the  particular  4.16  inches 
would  not  so  have  .'eached  the  point  of  di- 
version. It  must  follow  from  the  other  find- 
ings that  this  particular  4.16  Inches  would 
have  maintained  the  plane  of  saturation,  and 
furnished  a  support  whereby  some  other 
4.16  Inches  would  have  fiowed  on  to  Jie 
point  of  diversion.  In  other  words,  the 
court  has  said  that  It  could  not  determine 
whether  the  tunnel  took  the  direct  fiow  of 
4.16  Inches,  but  It  has  unequivocally  said 
that  It  has  taken  the  Indirect  fiow  of  hat 
amount  of  water,  and  what  the  defendant 
could  not  do  directly  .t  could  not  legally  do 
by  Indirection. 

The  trial  court,  in  relegating  these  parties 
to  a  future  action  for  the  determination  of 
this  question,  and  of  the  amount  of  money 
to  which  the  plaintiff  may  be  entitled  .or  the 
unlawful  taking  and  disposition  of  its  wa- 
ters, seemingly  relied  upon  the  case  of  Bath- 
gate V,  Irvine,  12C  Cal.  135,  58  Pac.  442,  77 
Am.  St  Rep.  158.  Bathgate  v.  Irvine  was 
not  at  all  similar  in  principle  to  the  case 
at  bar.  That  action  was  brought  by  nearly 
800  plaintiffs  to  quiet  their  title  to  the  waters 
of  Santiago  creek,  seeking  an  injunction 
against  the  defendant  James  Irvine,  an  up- 
per riparian  owner.  The  essential  matter 
in  controversy,  therefore,  was  the  right  of 
Irvine  against  the  collective  plaintiffs,  and 
the  court  determined  those  rights,  decree- 


ing that  he  was  not  entitled  to  divert  or 
use  the  whole  of  the  waters  of  the  creek, 
except  for  domestic  and  stock  uses,  or  to 
divert  or  conduct  any  portion  of  the  wa- 
ters of  the  creek  outside  the  watershed 
thereof,  or  to  use  any  portion  of  the  waters 
upon  any  lands  except  for  domestic  and  stock 
uses  and  purposes.  As  to  the  plaintiffs,  un- 
der their  claim  of  Injunction,  the  court  found 
that  they  were  riparian  owners  of  land 
through  which  the  creek  flowed,  and  that 
each  was  entitled  to  divert,  take,  and  use 
a  portion  of  the  water  for  the  purpose  of  Ir- 
rigating his  lands  and  for  domestic  use  and 
vaterlng  stock.  It  Is  plain  that,  so  far  as 
irvine  was  concerned,  his  rights  to  the 
water  having  been  determined  as  against 
all  the  plaintiffs  collectively,  it  could  be 
no  injury  to  him  that  the  court  failed  to  find 
the  separate  and  Individual  rights  of  the 
275  plaintiffs,  and  it  was  as  to  that  proposi- 
tion that  this  court  said,  upon  the  assigned 
error  for  failure  to  find  the  extent  of  the 
plaintiffs'  rights,  that  having  quieted  the 
title  of  the  plaintiffs  against  the  defendant, 
and  having  determined  his  rights,  while  the 
court  could,  if  the  evidence  had  justified  It 
have  'ietermlned  the  separate  rights  of  the 
plaintiffs,  it  was  warranted  In  doing  as  It 
did,  rendering  a  judgment  leaving  it  open  to  ' 
any  of  the  party  plaintiffs  to  bring  appro- 
priate action  to  determine  the  proportion  of 
the  waters  to  which  he  was  entitled.  That" 
case,  however,  as  the  statement  shows,  is 
radically  different  from  the  case  at  bar, 
where  the  vital  questions  to  be  determined ' 
between  the  plaintiff  and  the  defendants  Is 
whether  they  are  unlawfully  Injuring  plain- 
tiff's water  rights  and  unlawfully  taking 
plaintiff's  water.  If  so,  to  what  extent? 
How  long  has  the  unlawful  taking  and  In- 
jury continued?  What  Is  the  damage  to 
plaintiff  for  such  Injury,  and  what,  by  wa} 
of  Injunction  or  otherwise,  should  be  the 
relief  accorded  In  contemplation  of  a  contin- 
uance of  the  wrong?  By  the  judgment  ac- 
tually rendered  in  this  case  the  only  mat- 
ters determined  are  the  unlawful  taking  and 
Injury,  and  the  extent  thereof.  All  other 
matters  by  the  judgment  are  relegated  to 
future  litigation.  In  this  the  judgment  of 
the  court  Is  clearly  erroneous,  and  must 
be  reversed  upon  the  findings  actually  made. 
At  the  same  time  it  was  the  duty  of  the 
court  to  have  found  upon  the  matter  of  the 
damage  sustained  by  plaintiff  because  of 
the  unlawful  abstraction  of  the  water  by  de- 
fendants. And  upon  this  point  the  case 
must  be  reopened  for  the  taking  of  testi- 
mony and  the  making  of  appropriate  find- 
ings, and,  finally,  it  will  be  for  the  court  to 
determine  whether  an  injunction  is  a  neces- 
sary, or  even  appropriate,  remedy  in  this 
case.  By  this  we  moan  that  in  such  a  case 
as  this  the  extraordinary  remedy  of  a  pro- 
hibitive injunction  should  be  granted  only 
f  It  shall  appear  that  no  other  relief  is  ade- 
quate.   It  is  disclosed  by  the  facts  In  thi» 
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case  that  the  city  ot  Santa  Barbara  has 
driven  its  tunnel  at  great  expense.  The 
plaintiff  was  aware  of  this,  and  bad  reason 
to  believe  that  the  effect  of  the  tunnel  would 
be  to  drain  its  waters.  Gould  v.  Baton,  111 
Cal.  639,  44  Pac.  319,  62  Am.  St  Hep.  201. 
It  is  disclosed  that  of  all  the  waters  which 
the  tunnel  takes  but  4.16  Inches  are  from 
the  flow  of  the  stream.  If  that  amount  of 
water  could  be  made  good  to  the  plaintiff 
the  Judgment  in  common  equity  should  pro- 
vide accordingly.  It  would  be  a  manifest 
hardship  and  injustice  to  deprive  the  defend- 
ant by  injunction  of  the  right  to  take  any 
of  the  water  when  only  a  small  part  of  that 
which  it  does  take  is  subject  to  the  claim 
of  plaintiff,  and  plaintiff  could  be  fully 
compensated  by  a  restoration  of  it 

The  court  found  that  since  the  year  1888 
the  plaintiff  bad  been  the  owner  of  15  miners' 
inches,  which  it  was  actually  diverting  and 
distributing  among  the  Inhabitants  of  the 
town  of  Montecito,  and  that  the  use  so  made 
by  the  plaintiff  was  a  beneficial  use  for  do- 
mestic purposes — the  watering  of  stock  and 
the  Irrigating  of  otherwise  arid  lands.  Plain- 
tiff's title  was  based,  first  upon  a  Judgment 
in  its  favor  in  condemnation  proceedings  in- 
stituted by  It  against  John  Goe  and  John  W. 
Coe;  and,  second,  a  prescriptive  title  grow- 
ing out  of  its  continued,  uninterrupted,  ad- 
verse taking  and  use  of  the  waters  since  the 
date  of  the  decree  In  the  condemnation  suit 
Defendant  alleges  many  Imperfections  and 
defects  In  the  condemnation  proceedings, 
which  it  will  not  be  necessary  here  to  con- 
sider, and  more  particularly  because  it  ap- 
pears that  these  questions  are  themselves  in 
litigation  in  an  action  brought  by  the  ex- 
ecutrix of  John  W.  Coe's  estate  against  this 
plaintiff.  We  think  plaintiff  sufficiently  es- 
tablishes its  prescriptive  right  to  the  waters 
In.  controversy.  First  The  use  under  claim 
of  right  is  well  established.  Second.  Al- 
though the  use  made  was  for  the  purposes  of 
rental  and  sale  of  the  water,  that  use  is 
beneficial  under  the  very  terms  of  the  Con- 
stitution Itself.  Article  14,  <  1.  Third.  The 
only  asserted  interruption  to  the  use  was  by 
proof  of  an  action  brought  by  Elizabeth  A. 
Coe,  as  executrix  of  John  W.  Coe,  one  of  the 
defendants  in  the  condemnation  suit  against 
the  plaintiff  in  this  case  (plaintiff  likewise  in 
the  condemnation  suit),  on  account  of  Its 
claim  to  tlie  water  here  In  question;  and  it 
Is  argued,  upon  the  authority  of  Alta  Land 
Co.  V.  Hancock,  85  Cal.  227,  24  Pac.  645,  20 
Am.  St.  Rep.  217,  that  the  effect  of  this 
action  was  to  stop  the  running  of  the  statute 
of  limitations  and  prevent  the  perfecting  of 
a  prescriptive  right  But  defendant's  posi- 
tion cannot  be  supported.  In  Alta  Land  Co. 
▼.  Hancock,  the  defendant  Hancock  had  sued 
the  grantors  of  the  plaintiff  In  ejectment 
before  the  expiration  of  the  period  limited 
by  law,  and  had  recovered.  As  to  him,  there- 
fore, plaintiff  had  acquired  no  prescriptive 
right    At  the  same  time    its  prescriptive 


right  against  all  the  world  but  tlie  true 
owner  who  had  brought  bis  action  within 
the  statutory  period  was  complete.  This  Is 
explained  In  Breon  v.  Robrecht  118  CaL  468, 
ISO  Pac.  689,  51  Pac.  33,  62  Am.  St  Bep.  247, 
where  it  Is  said:  "The  owner  is  simply  re- 
quired to  sue  within  a  limited  period.  If 
he  does  not  he  cannot  maintain  an  action 
to  recover  the  property.  In  such  event  the 
disseisor,  being  in  possession,  can  maintain 
his  right  against  the  whole  world.  He  could 
always  prevail  over  all  save  the  true  owner, 
and  when  the  owner  cannot  sue  his  title  has 
become  unassailable.  •  •  •  Title  by  pos- 
session, good  against  all  the  world  save  the 
true  owner,  defendant  already  had.  He  has 
only  the  same  title  after  the  statute  has 
run,  bnt  the  true  owner  has  then  lost  his 
right  of  action."  In  this  case  It  Is  to  be 
observed  that  the  defendant  does  not  pretend 
to  connect  itself  with  the  title  of  the  Coe 
estate^  and.  Indeed,  Its  claim  to  these  waters 
U  in  as  strict  hostlUty  to  the  title  of  that 
estate  as  it  is  to  the  title  of  plaintiff.  The 
plaintiff's  title  Is  still  good  against  all  the 
world,  saving  that  as  to  the  undecided  ques- 
tion upon  the  part  of  the  Coe  estate.  It  is 
sub  Judice.  The  evidence  in  this  case  dem- 
onstrates that  this  plaintiff  refused  to  rec- 
ognize the  validity  of  the  Coe  claim,  which 
only  tends  to  prove  that  plaintiff's  claim  is, 
in  fact  adverse  to  the  whole  world.  Lang- 
ford  T.  Foppe,  66  Cal.  77;  Carpenter  v.  Xa- 
toma  Water  Co.,  63  Cal.  616. 

Plaintiff  pleaded  ownership,  and  the  court 
In  terms  found  ownership  In  the  plaintiff. 
Defendant's  further  objection  that  there  la 
no  finding  of  ownership  by  prescription  Is 
untenable.  The  court  finds  ownership  and 
continuous  use  and  occupation  for  beneficial 
purposes  for  the  full  prescriptive  period. 
This  finding  of  ownership  includes  all  the 
probative  facts.  Cooper  t.  Miller,  113  Cal. 
238,  46  Pac  325;  Adams  ▼.  Crawford,  116 
Cal.  499,  48  Pac.  488.  Title  by  prescriptive 
right  can  be  proved  under  the  general  allega- 
tion of  ownership.  Gillespie  r.  Jones,  47  Cal. 
259.  But  against  this  title  it  Is  urged  that 
because  plaintiff  Is  a  corporation,  it  has  no 
power  under  the  law  to  acquire  title  by  pre- 
scription, and  is  limited  strictly  In  its  mode 
of  acquirement  to  purchase,  and  to  condem- 
nation, which  is  but  a  form  of  purchase.  Civ. 
Code,  286,  860.  It  is  herein  contended  that 
"purchase,"  as  employed  in  the  Code,  means 
the  acquisition  of  title  from  a  voluntary 
grantor  by  the  payment  of  price  or  other 
valuable  consideration,  and  that  as  the  law 
has  not  conferred  upon  these  corporations 
the  general  right  belonging  to  the  Individual 
to  "acquire"  lands  by  any  legal  method,  the 
mode  of  acquisition  must  be  strictly  limited 
to  purchase.  We  think,  however,  that  this 
presents  altogether  too  narrow  a  view  of  the 
rights  and  powers  of  corporations  in  this  re- 
gard. The  right  of  a  corporation  such  as 
this  to  "hold"  land  is,  of  course,  unquestion- 
ed.   It  is  expressly  conferred  by  section  35^ 
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aoM.  4,  of  th»  Oi^  Gode^-  SttCttOBilOOr  cS 
fhe  sRine  Ciode  deciareo  tbat  occupancy  (or 
tlw  parlod  pr«8Ciibed  by  tbe  Code,  of  OlvU 
Procedtura  to  safflctent  to  bar  a»  action  for 
tba  recoT«ry  of  tbe  propertyt  and  cosfeia 
a  title  thereto  denominated  a  "title  by  pre- 
■criptlOB,"  -wblcb  to  aufflclent  against  all. 
"The  same  CTldence  available  to  proye  owner- 
•bip  of  a  natural  person  In  property  may  be 
used  to  eatablisb  tbe  title  .of  a  corporation." 
Fourth  Am.  &  Eng.  Bncy.  of  Law,  p.  2S1. 
In  tbia  state  a  corporation's  title  to  water 
eltber  by  appr<9ilation  or  preacriptlon  has 
been  recognized  and  npbeld  from  tbe  very 
earliest  day,  Bear  Blver  &  Auburn  W.  * 
M,  Co.  V.  N,  y.  Mining  Co.,  8  Oal.  827,  «8 
Am.  Dec.  325;  Stein  Canal  Co.  T.  K.  I.  I.  Co., 
68  Cal.  663;  Anaheim  Water  Co.  v.  Seml- 
Tiopic  Water  Co.,  64  Oal,  186,  80  Pac.  623; 
lakeside  Ditch  Co.  v.  Crane,  80  Cal.  181,  22 
Pac.  76;  So.  Yuba  Water  Co.  v.  Rosa,  80  Cal. 
333,  22  Pac.  222;  San  Luis  Water  Co.  T. 
Estrada,  117  Cal.  168,  48  Pac.  1075.  Indeed, 
the  very  prescriptive  title  here  asserted  by 
plaintiff  was  passed  upon  and  upheld  by  this 
court  in  Galtogher  t.  Montecito  Co.,  101  CaL 
242,  35  Pac.  770, 

Tbe  demurrer  of  tbe  defendant  city  to  tbe 
complaint  upon  tbe  ground  of  misjoinder  of 
causes  of  action  was  properly  overruled.  In- 
deed, tbe  appellant  city  concedes  In  this  case 
that  in  an  action  whicb  to  brought  by  a 
plaintiff  who  claims  an  approprlatiye  right 
to  take  water  from  a  strea^n  against  several 
defendants  who  are  alleged  to  be  diverting 
water  from  the  stream  to  the  Injury  of  plain- 
tiff It  Is  not  necessary  that  the  defendants 
be  acting  In  concert  or  by  unity  of  design. 
Such  was  the  action  here  brought,  against 
independent  dlvertors,  with  no  claim  for  Joint 
damages  against  them  as  Joint  tort  feasors. 
The  action  of  the  plaintiff  was  proper,  under 
Hillman  v.  Newlngton,  67  Cal.  66,  and  People 
V.  Gold  Bnn  Co.,  66  CaL  138,  4  Pac.  1152, 
66  Am.  Bep.  80.  In  Miller  t.  Highland  Ditch 
Co.,  87  Cal.  430,  25  Pac.  550,  22  Am.  St  Bep. 
254,  a  Joint  Judgment  for  damages  against 
several  Independent  tort  feasors,  not  acting 
In  concert  or  by  unity  of  design,  was,  for 
very  obvious  reasons,  held  to  be  erroneous. 
But  no  such  Joint  Judgment  was  here  sought 

The  trial  court  filed  a  paper,  which  it  en- 
titled Its  "Opinion,"  the  views  expressed  in 
whicb  were  somewhat  modified  when  the 
formal  findings  of  the  court  were  subsequent- 
ly prepared,  signed,  and  filed.  At  the  time 
tbat  the  opinion  was  presented,  tbe  court  en- 
tertained the  view  that  an  amount  of  water 
In  excess  of  4.16  inches,  namely,  6  Inches  of 
water,  were  abstracted  by  tbe  city  tunnel, 
and  plaintiff  insists  tbat  tbe  amount  so  de- 
clared should  control,  and  tbat  this  opinion 
should  be  treated  as  the  findings  of  tbe 
court.  Tbe  position,  however,  to  untenable. 
Tbe  opinion  was  no  more  than  its  name  im- 
ports— the  informal  views  of  tbe  court,  sub- 
ject to  future  modification  after  argument 
which  was  actually  had — tbe  legal  expression 
«f  those  views  being  found,  as  only  properly 


tbey  could  be  twM, '  In  tbe  fortnaf  findings 
of  fact  and  ooncloslons  of  tow.  Byrne,  r. 
Hoag,  118  Cal.  1,  47  Pac  775;  O'Brien  T. 
O'Brien.  124  Cal.  422,  67  Pac.  225. 

We  have  examined  tbe  alleged  errors  In  tbe 
mlinga  of  tbe  trial  court  in  admitting  evi- 
dence, and  find  nothing  therein  of  whicb  tbe 
defendant  city  has  Just  cause  for  complaint 

Appeal  of  Plaintiff  against  Defendants  Own- 
ers of  tbe  Eaton  Tunnel  and  of  the  Wa- 
ters Derived  Therefrom. 

Tbe  defendants  owners  of  the  Baton  tun- 
nel and  of  tbe  waters  gathered  therein  do 
not  appeal  from  the  Judgment  of  tbe  conrt 
and  appear  bweln  In  tbe  role  of  respondenta 
Their  tunnel  was  first  constructed,  and  baa 
heretofore  been  tbe  subject  of  lltlgatlen  as 
to  the  effect  of  it  upon  tbe  flowing  waters 
of  the  stream.  Gould  t.  Eaton,  111  Cal.  639, 
44  Pac.  319,  62  Am.  St  Bep.  201;  Gould  v. 
Eaton,  117  Oal.  689,  49  Pac.  677,  88  L.  B.  A. 
181.  The  trial  court  found  tbat  tbe  defend- 
ants owners  of  the  Baton  tunnel  had  ac- 
quired a  prescriptive  right  to  all  the  water 
flowing  in  their  tunnel  In  excess  of  the  quan- 
tity of  1.43  miners'  Inches,  which,  nnder  tbe 
Judgments  In  tbe  cases  above  cited,  tbey 
were  found  to  be  abstracting  from  tbe  wa- 
ters of  the  creek,  and  which  tbey  were  or- 
dered to  return  thereto;  an  order  with 
whicb,  admittedly,  tbey  have  compiled.  Tbe 
language  of  the  answers  upon  tbe  plea  of 
prescriptive  title  Is  as  follows:  "Tbey  and 
their  predecessors  in  title  have  been  in  tbe 
actual  occupatioD,  possession,  use,  and  en- 
joyment, open  and  notorious,  and  not  das- 
destine,  and  in  bostlUty  to  ptointiff's  title  and 
claim  of  title,  nnder  a  claim  of  title  exclusive 
of  any  other  title,  and  as  their  own,  contin- 
uously and  uninterruptedly  for  a  period  of 
more  than  five  years."  It  to  first  urged  tbat 
tbe  pleading  to  defective  In  falling  to  allege 
that  the  possession  was  peaceable,  but  no- 
where In  tbe  Code  Is  such  an  averment  re- 
quired. Sections  822,  324,  Code  Civ.  Proc., 
require  an  actual  occupation,  that  thto  oc- 
-cupatlon  be  open  and  notorious,  and  tbat  it 
be  In  hostility  to  plaintiff's  title,  and  under 
a  claim  of  title  exclusive  of  any  other  right 
and  that  the  occupation  shall  have  been  con- 
tinuous and  uninterrupted  for  five  years. 
Section  325  of  the  same  Code  makes  the  ad- 
ditional requirement  of  tbe  payment  of  all 
levied  and  assessed  taxes.  In  Unger  v. 
Mooney,  63  Cal.  695,  49  Am.  Bep.  100,  these 
essential  elements  for  tne  acquisition  of  a 
title  by  prescription  are  speclficaUy  set  forth. 
It  to  true  that  in  Cave  v.  Crafts,  53  Cal.  135, 
It  Is  said  that  the  adverse  use  must  be  peace- 
able. But  that  means  no  more,  as  tbe  opin- 
ion Itself  explains,  quoting  Wood  on  Nui- 
sances, than  that  it  must  be  uninterrupted. 
Says  Wood:  "The  use  must  also  be  open 
and  as  of  right,  and  also  peaceable;  for.  If 
there  is  any  act  done  by  other  owners  that 
operates  as  an  Interruption,  however-  slight 
it  prevents  tbe  acquisition  of  the  right  by 
such  use."    If  the  possessiou  has  been  uuin- 
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terrapted,  of  necessity  It  bas  leen  peaceable. 
If  It  has  been  Interrupted,  of  necessity  It  has 
not  been  peaceable.  The  words  are  tbere- 
fore  interchangeable  and  synonymous  in  the 
pleading  of  prescriptive  title.  American  Co. 
y.  Bradford,  27  Cal.  860;  Chanvet  v.  Hill, 
93  Cal.  407,  28  Pac.  1066;  Smith  v.  Hawkins, 
110  Cal.  122,  42  Pac.  453. 

It  is  next  urged  by  appellant  that  the  pos- 
session of  defendants  was  clandestine,  and 
not' brought  to  its  knowledge  until  less  than 
Ave  years  before  the  commencement  of  this 
action.  The  water  was  actually  diverted  for 
a  little  more  than  five  years  before  the  com- 
mencement of  the  action,  but  the  construc- 
tion of  the  tunnel  antedated  the  diversion  by 
a  year  and  a  half.  The  work  was  openly 
carried  on  during  this  time,  and  It  could  not 
be  reasonably  urged  that  such  work — run- 
ning a  tunnel  for  600  feet  in  the  side  of  a 
cafion,  at  a  point  only  500  feet  distant  from 
plalutlfTs  place  of  diversion— could  be  car- 
ried on  clandestinely.  From  the  moment 
when  the  tunnel  began  to  take  water,  it 
would  seem  that  plaintitr  was  charged  with 
notice.  The  means  of  knowledge  were  cer- 
tainly open  to  it.  Montgomery  v.  Keppel,  75 
Gal.  131,  19  Pac.  178,  7  Am.  St  Rep.  125; 
Unger  v.  Mooney,  63  Cal.  586,  49  Am.  R^. 
100.  But,  in  addition  to  that,  Mr.  Oonld, 
plaintur  in  the  litlgatloh  of  Oonld  r.  Eaton, 
dnrlng  all  this  time  was  himself  an  officer  of 
plaintiff  corporation,  and  had  actual  knowl- 
edge of  the  construction  of  the  tunnel,  and 
its  abstraction  of  the  waters,  and  the  inten- 
tion of  the  owners  to  divert  the  water.  This 
knowledge  was  bis  as  early  as  February  24, 
1894,  when  the  complaint  in  Gould  v.  Eaton 
was  verified.  As  a  corporation  can  only  have 
knowledge  through  the  information  of  its 
officers  and  agents,  the  knowledge  of  such 
officers  within  the  scope  of  their  duties  and 
employment  becomes  the  knowledge  of  the 
corporation.  Phelps  v.  M.  C.  G.  M.  Co.,  49 
Cal.  337;  Jefferson  v.  Hewitt,  103  Oal.  624, 
37  Pac.  688;  Balfour  v.  F.  0.  A;  I.  Go..  123 
Cal.  396,  55  Pac.  1062. 

It  is  next  urged  that  defendants'  user  did 
not  ripen  into  a  prescriptive  title  by  reason 
of  a  composition  entered  into  between  the 
parties  for  a  temporary  division  of  the  water 
flowing  In  the  creek.  It  is  insisted  that  this 
agreement  embraced  the  Eaton  tunnel  flow, 
which  was  dependent  upon  the  flow  of  the 
creek  and  its  tributaries,  and  that  no  con- 
test could  have  been  begun  against  the  tun- 
nel diversion  while  the  flow  of  the  creek 
which  fed  the  tunnel  was  being  divided  un- 
der this  settlement.  The  agreement  was  en- 
tered into  between  the  plaintiff,  the  defend- 
ant Charles  F.  Eaton,  and  O.  H.  Gould.  It 
may  be  said  in  passing  that  the  defendant 
Richardson  is  not  affected  by  this  agree- 
ment, as  his  predecessors  in  title,  Sheffield, 
Vail,  and  Gillette,  were  none  of  them  parties 
to  it.  But,  as  to  the  agreement,  it  does  not 
appear  to  have  embraced  within  Its  contem- 
plation (excepting  in  one  minor  clause)  the 
waters  drained  by  the  Eaton  tunnel.    The 


tecltal  dtfClarM  tliaf  whereas  Eaton  has  been 
diverting  a  quantity  of  water  from  the  Cold 
Springs  Branch  at  a  point  on  the  west  fork 
above  plalntlfl's  point  of  diversion  "under 
claim  of  ownership  of  water  flowing  into 
said  branch  from  the  tunnel  of  the  city  of 
Santa  Barbara  In  said  county,  and  under  fur- 
ther claim  that  said  tunnel  is  a  nonriparian 
source  of  said  water;  and  whereas  said  party 
of  the  first  part,  Montecito  Valley  Water 
Company,  denies  the  right  of  said  party  of 
the  second  part  so  to  divert  said  water."  It 
thus  appears  that  the  water  which  was  the 
subject  of  their  composition  was  not  water 
gathered  by  the  Eaton  tunnel,  but  water 
claimed  by  Eaton,  and  flowing  from  the  tun- 
nel of  the  city  of  Banta  Barbara  under  his 
(Eaton's)  contract  with  that  city.  The  agree- 
ment then  provides  that  Eaton  will  supply  a 
flume  by  which  the  Montecito  Valley  Water 
Company  shall,  until  the  fall  rains,  divert 
from  the  creek  all  of  its  waters,  but  deliv- 
ering to  Elaton,  at  his  box,  six  inches  of  it. 
Oonld,  during  this  time,  was  to  waive  his 
right  to  have  1.46  inches  of  water  turned  Into 
the  creek,  and  the  water  company  and  Gould 
released  Eaton,  not  from  any  claims  as  to 
the  damages  occasioned  by  the  Eaton  tunnel, 
but  solely  "for  damages  on  the  ground  of 
the  abstraction  from  said  west  fork  of  any 
water  heretofore  diverted  therefrom  by  Eat- 
on by  means  of  said  line  of  flumes  so  belong- 
ing to  him  as  aforesaid."  And,  finally,  the 
parties  seem  to  have  been  particular  to  pre- 
serve the  status  of  their  respective  claims 
touching  the  Eaton  tunnel,  for  It  Is  further 
provided:  "That  nothing  In  this  agreement 
shall  be  understood  as  a  waiver  on  the  part 
of  any  party  hereto  of  any  right  to  any  water 
running  In  any  part  of  said  Montecito  creek 
or  the  branches  or  forks  thereof,  except  sub- 
ject to  the  foregoing  terms  and  agreements 
and  during  the  continuance  thereof  and  as 
provided  therein."  The  trial  court  construed 
this  contract  as  not  Interrupting  the  contin- 
uance of  defendant's  asserted  prescriptive 
right,  and  In  this  we  think  Its  finding  is  sup- 
ported. 

It  is  further  contended  by  appellant  that 
its  rights  were  not  Invaded  until  the  tunnel 
actually  operated  to  decrease  the  supply  to 
which  it  was  entitled,  and  that  this  result 
was  reached  within  five  years.  A  discussion 
of  this  would  Involve  some  mathematical  cal- 
culations and  an  analysis  of  conflicting  evi- 
dence. It  must  be  sufficient  to  say  that  the 
conclusion  of  the  court  that  the  Invasion  of 
plalntUPs  right  had  existed  for  five  years  is 
supported. 

It  is  last  complained  that  the  court  did 
not  And  the  amount  of  water  to  which  the 
Eaton  tunnel  defendants  were  entitled  un- 
der their  claim  of  prescriptive  right  The 
finding  of  the  court  is  that  the  defendants 
have  diverted  and  applied  to  useful  purpose 
all  the  water  flowing  from  said  tunnel  in 
excess  of  the  quantity  of  1.48  miners'  Inches. 
Plaintiffs  right,  so  far  as  this  tunnel  Is  con- 
cerned, is  fixed  by  this  finding,  which,  in 
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effect  and  substance,  declares  that  defend- 
ants are  entitled  to  mXI  the  water  which  their 
tunnel  carries  In  excess  of  the  1.43  inches. 
An  omission  of  an  additional  finding  as  to 
how  much  water  In  fact  the  tunnel  was  car- 
rying cannot  injure  plaintiff,  since  it  is  found 
that  defendants  were  entitled  to  it  all,  as  in 
Fogarty  v.  Fogarty,  129  Cal.  46,  61  Pac.  6T0, 
where  it  is  said:  "While  the  finding  that  the 
plaintiffs  are  entitled  to  all  the  water  at  the 
place  in  dispute  remains,  the  capacity  of  the 
ditch  or  its  enlargement  is  of  no  moment." 

Cross-Appeals  of  Plaintiff  and  Defendants 

Owners  of  the  Barker  Tunnel  and  of  the 

Waters  Derived  Therefrom. 

The  Barker  tunnel  Is  In  location  inter- 
mediate between  the  E^aton  tuhnel  and  city 
tunnel,  and  was  the  second  upon  which  work 
of  construction  was  begun.  Plaintiff  im- 
pleaded the  defendant  Barker  as  claiming 
ownership  in  the  tunnel  and  the  waters  col- 
lected by  it,  and  certain  other  defendants, 
who  for  convenience  may  be  designated  the 
"Coleman  group  of  defendants,"  as  claiming 
Interests  In  the  tunnel  and  Its  waters.  The 
court's  findings  in  regard  to  this  tunnel  were 
that  Barker  bad  excavated  it  for  a  distance 
of  more  than  1,200  feet;  that  by  a  Judgment 
between  the  parties  the  plaintiff  was  estop- 
ped from  claiming  that  the  first  925  feet  of 
the  Barker  tunnel  abstracts  any  of  the  wa- 
ter from  the  Cold  Springs  Branch  or  its  tribu- 
taries, but  that  it  is  not  estopped  from  as- 
serting such  abstraction  as  to  the  remaining 
portion  of  the  tunnel;  that  the  remaining 
portion  of  the  tunnel  has  abstracted  and  di- 
verted, and  still  abstracts  and  diverts,  2^ 
miners'  Inches  of  water;  that  Barker  has 
conducted  this  water  away  from  the  creek, 
sold  It  to  divers  persons,  who  have  bene- 
ficially used  It,  for  large  sums  of  money, 
and  has  not  accounted  to  plaintiff  for  any  of 
this  money,  nor  has  he  returned  the  waters, 
or  any  of  them,  to  the  channel  of  the  creek; 
that  Barker  threatens  and  intends  to  con- 
tinue to  divert  and  nse  the  water  in  this 
manner;  that  the  Ooleinan  group  of  defend- 
ants claim,  nnder  purchase  from  Barker, 
rights  to  certain  portions  and  amounts  of  the 
water  fiowing  from  the  mouth  of  the  tunnel 
Of  Barker,  as  aforesaid;  that  no  part  of  the 
water  developed  and  obtained  through  the 
Barker  tunnel,  saving  this  2^  inches,  is, 
or  at  any  time  has  been,  a  part  of  the 
stream,  or  abstracted  therefrom,  or  neces- 
sary to  the  protection  or  support  thereof. 
The  court  then  makes  its  finding.  Identical 
with  finding  17,  above  quoted,  to  the  effect 
that  It  cannot  determine  how  much  of  this 
2%  Inches,  if  permitted  to  fiow  by  the  Barker 
tunnel  In  Its  natural  and  accustomed  way, 
would  reach  plalntiCfs  dam  and  point  of  di- 
version. Its  conclusion  of  law  and  Judg- 
ment npon  these  matters  Is  identical  with 
that  which  it  rendered  in  the  matter  of  the 
city;  that  is  to  say,  it  relegated  the  liti- 
gants to  another  action,  both  to  determine 
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this  question  and  to  determine  what  relief 
by  way  of  mandatory  injunction,  compensa- 
tion, or  otherwise  should  be  accorded. 

Upon  the  grounds  previously  discussed  and 
for  the  reasons  previously  given  in  the  con- 
sideration of  the  cross-appeals  of  the  plain- 
tiff and  the  city  of  Santa  Barbara,  the 
Judgment  relegating  the  parties  to  further 
and  future  litigation  must  be  reversed,  since, 
as  said  in  Steinberger  v.  Meyer,  130  Cal.  1S8, 
62  Pac.  483,  it  serves  only  "the  single  pur- 
pose of  furnishing  the  groundwork  for  fu- 
ture litigation,  and  plaintiff  is  certainly  en- 
titled to  something  more."  So,  also,  must  the 
case  be  opened  for  the  taking  of  furtlier 
testimony,  and  the  determination  of  the 
financial  loss  which  plaintiff  has  undergone 
by  reason  of  the  unlawful  taking  of  its 
waters.  All  that  has  heretofore  been  said 
upon  the  cross-appeals  of  the  plaintiff  and 
the  city  of  Santa  Barbara  touching  the  sup- 
port which  the  findings  draw  from  the  evi- 
dence, and  touching  the  consideration  to  be 
given  to  finding  17  (which  is  identical  with 
finding  16  so  far  as  the  Barker  tunnel  is  con- 
cerned), is  applicable  to  the  consideration 
of  the  questions  presented  upon  these  ap- 
peals. As  to  plaintiff's  claim  that  it  Is  en- 
titled to  an  injunction  to  prevent  the  fur- 
ther extension  of  the  Barker  tunnel,  it  is 
sufficient  to  say  that  the  complaint  does  not 
charge  a  threatened  extension,  but  merely  a 
continuance  of  the  present  diversion.  As  to 
plaintiff's  second  contention — ^that  these  de- 
fendants should  not  be  allowed  to  withdraw 
any  water  until  the  full  15  inches  found  to 
belong  to  plaintiff  have  been  supplied— it 
is  a  complete  answer  to  say  that  the  court 
finds  that  of  that  15  inches  these  defendants 
are  responsible  for  the  abstraction  of  but 
2%  inches.  Over  this  amount  there  is  no 
controversy  by  any  of  the  parties,  and  as  to 
this  amount  plaintiff's  remedy  would  be  com- 
plete under  a  mandatory  injunction  com- 
pelling its  restoration  to  the  sui^ly  of  plain- 
tiff. 

The  Coleman  group  of  defendants  contend 
that  their  demurrer  should  have  been  sus- 
tained, and  that  no  relief  should  have  been 
awarded  against  them,  for  a  failure  of  the 
complaint  to  make  it  appear  that  they  ore 
asserting  any  rights  in  hostility  to  plaintiff, 
or  taking  any  of  the  water  rightfully  belong- 
ing to  plaintiff;  but  it  is  charged  In  the 
complaint  and  declared  In  the  findings  that 
they  have  purchased  from  Barker  certain  of 
his  alleged  rights  to  portions  and  amounts 
of  the  water  fiowing  from  the  tunnel;  and 
it  is  further  alleged  tliat  all  of  the  water 
flowing  from  the  tunnel  was  unlawfully 
abstracted  from  plaintiff's  supply.  It  is  cer- 
tainly true  that  these  defendants  are  in- 
terested In  the  result  of  the  litigation,  and 
in  the  relief  which  may  be  accorded,  and  are, 
therefore,  proper  parties  defendant  to  have 
before  the  court  in  this  equitable  proceeding 
for  the  complete  adjustment  of  all  claims 
and  rights.    BandaU  t.  Duff,  79  Cal.  IIS; 
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19  Pac.  532,  21  Pac.  610,  3  L.  B.  A.  754,  756; 
Gardner  v.  Samuels,  116  Cal.  84,  47  Pac. 
935,  58  Am.  St  Rep.  135.  The  demurrer  was 
therefore  properly  overruled. 

The  other  propositions  advanced  by  the 
Coleman  group  of  defendants  are  the  conten- 
tions urged  upon  the  appeal  of  the  city  of 
Santa  Barbara,  and  they  are  considered  dis- 
posed of,  namely,  that  the  findings  of  the 
abstraction  of  water  are  not  supported  by 
the  evidence,  that  the  findings  fail  to  show 
injury,  and  that  upon  the  findings  defend- 
ants are  entitled  to  their  judgment. 

We  have  thus  considered  all  of  the  proposi- 
tions advanced  upon  the  various  appeals 
with  the  result  here  expressed. 

First  That  the  judgment  as  to  the  Eaton 
tunnel  defendants  is  affirmed. 

Second.  That  the  judgment  as  to  the  city 
of  Santa  Barbara  is  reversed,  with  direc- 
tions to  the  trial  court  to  determine  what 
compensation  by  way  of  damage  plaintifC  is 
entitled  to  for  the  unlawful  abstraction  of 
4.16  inches  of  water,  and  to  make  provision 
against  a  continuance  of  this  injury  by  ap- 
propriate decree — either  that  of  a  mandatory 
injunction  requiring  the  restoration  of  the 
given  amount  of  water,  or  in  some  other 
manner  which  shall  be  meet  in  equity;  and 
the  court  will  further  make  provision  protect- 
ing the  respective  parties  in  their  riglits  in 
the  event  that  a  further  extension  of  the  city 
tunnel  with  a  further  injury  to  plaintiff's 
rights  shall  be  threatened,  in  this  regard  hav- 
ing in  consideration  the  fact  that  a  prohibi- 
tory injunction  should  only  be  granted  if  any 
and  all  other  forms  of  relief  should  be  found- 
inadequate. 

Third.  As  to  the  owners  and  defendants  in 
Interest  in  the  Barker  tunnel,  the  judgment 
is  also  reversed,  with  the  same  directions  to 
the  trial  court  as  those  set  forth  in  refer- 
once  to  the  city  of  Santa  Barbara  in  the  sec- 
ond paragraph  hereof. 

Fourth.  The  defendants  and  respondents 
owners  of  the  Eaton  tunnel  and  of  the  wa- 
ters flowing  therefrom  to  recover  their  costs; 
the  Montecito  Water  Company  to  recover 
its  costs  upon  its  appeals  against  the  city  of 
Santa  Barbara  and  against  the  owners  of 
the  Barker  tunnel  and  of  the  waters  flowing 
therefrom,  and  likewise  to  recover  its  costs 
as  respondent  upon  the  appeals  of  these 
last-named  parties. 

We  concur:  McFARLAND,  J.;  VAX 
DYKE.  J.;  SHAW,  J.;  LOKIGAN,  J.;  AN- 
GELLOTTI,  J. 


M  Cal.  sa 

In  re  STRAUS'  ESTATE.     (S.  P.  3,788.) 
(Supreme  Court  of  California.     Sept  1,  1904.) 

EXECUTORS— ACCOUNTING— PAKTIAL     DISTKIBU- 
TION— FMVOLOUS    APPEAIr— DAICAOES. 

1.  Defendant  was  appointed  executor  of  an 
estate  which  was  appraised  at  ?4,118.78.  After 
his  appointment  the  executor  managed  the  tes- 
tator's business  for  a  year,  and  finally  closed 


the  same,  realizing  for  the  benefit  of  the  estate 
a  profit  of  $6,800.  No  account  was  filed  until 
some  eight  years  after  letters  were  granted, 
when  on  citation  the  executor  filed  on  acconnt 
showing  a  balance  in  his  hands,  after  payment 
of  debts,  of  $3,317.98.  which  he  had  had  in  bis 
possession  for  nearly  seven  years.  Held  that, 
since  the  executor's  commissions,  if  allowed  on 
the  entire  amount  passing  through  his  hands  as 
authorized  by  Code  Civ.  Proc.  {  1018.  could  not 
have  exceeded  $835.12,  and  the  only  attorney's 
fees  allowable  were  such  as  were  authorized  for 
the  probate  of  the  will,  notice  to  creditors,  and 
preparing  an  inventory  and  appraisement  and 
an  account  and  exhibit,  it  was  not  error  to  find 
that  a  distribution  of  $1,500  to  the  widow's  as- 
signee would  leave  sufficient  money  to  pay  the 
executor's  commissions,  a  reasonable  attorney's 
fee.  and  charges  of  closing  the  estate,  and  to 
order  the  executor  to  make  such  payment 

2.  Where,  on  an  application  of  an  assi^ee  of 
the  decedent's  widow  for  a  partial  distribution 
of  the  estate,  the  petitioner  simpl,v  demanded  a 
cert.iin  sum  from  the  amount  shown  by  the 
executor's  account  to  be  In  his  hands,  which 
included  the  profits  of  a  certain  business  oper- 
ated by  the  executor  but  which  was  closed 
prior  to  the  proceedings  in  question,  an  ob- 
jection that  the  superior  court  sitting  in  pro- 
bate bad  no  jurisdiction  of  a  controversy  be- 
tween the  executor  and  the  petitioner  as  to  the 
profits  of  such  business  was  unfounded. 

S.  Where  an  executor's  api>eal  from  an  order 
diroctinu  a  partial  distribution  of  the  estate 
was  frivolous,  he  was  personally  chargeable 
with  $100  damages  for  the  delay  occasioned 
thereby. 

Department  2.  Appeal  from  Superior 
Court  City  and  County  of  San  Francisco; 
J.  V.  CoJfey,  Judge. 

Judicial  accounting  by  George  B.  Mowry, 
as  executor  of  the  will  of  Simon  Straus,  de- 
ceased. From  an  order  directing  the  ex- 
ecutor to  pay  over  a  certain  sum  to  the  as- 
signee of  decedent's  widow,  he  appeals.  Af- 
firmed. 

R.  Percy  Wright,  for  appellant  Frohman 
&  Jacobs,  for  respondent 

LORIGAN,  J.  Letters  testamentary  were 
granted  to  the  appellant,  George  B.  Mowry, 
as  executor  of  the  will  of  deceased,  on  April 
9,  1895,  and  by  the  terms  of  the  will  all  the 
estate  of  decedent  was  left  to  his  widow.  At 
the  time  of  his  death  the  deceased  was  en- 
gaged in  the  hide,  skin,  and  tallow  business, 
which  business,  together  with  some  money 
on  deposit  In  bank  and  solvent  debts,  rep- 
resented the  whole  of  his  estate,  which  in 
its  entirety  was  appraised  at  the  sum  of  $4,- 
118.78.  After  his  appointment  the  executor, 
for  about  a  year,  continued  actively  to  man- 
age and  conduct  the  business  of  the  deceas- 
ed, finally  closing  it  up  In  February,  1S96, 
after  realizing  for  the  benefit  of  the  estate 
some  $0,800  profit  No  account  or  exhibit 
In  the  estate  was  ever  filed  by  the  executor 
until  March  20.  1903,  some  eight  years  after 
the  grant  of  letters,  and  many  years  after 
the  estate  (If  not  practically  ready  for  set- 
tlement and  distribution)  could,  at  least  iMve 
easily  and  readily  been  placed  In  such  a  con- 
dition; and  this  account  was  only  presented 
upon  citation  requiring  the  executor  to  do 
so.    The  account,  as  filed,  set  forth  In  detail 
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the  conduct  of  the  business  of  the  deceased 
by  the  executor,  above  referred  to,  his  re- 
ceipts and  disbursements  therein,  and  the 
amount  realized  as  above  stated  for  the  bene- 
fit of  the  estate,  with  matters  relating  to  the 
condition  of  the  estate  generally,  and  from 
all  of  which  it  appeared  that  the  executor 
then  had  in  his  hands,  and  had  had  for  at 
least  seven  years,  53,317.98  belonging  to  the 
estate.  Upon  the  filing  of  the  account,  the 
widow  of  the  deceased  having  assigned  all 
her  interest  in  the  estate  to  her  son,  the  re- 
spondent in  this  appeal,  the  latter,  on  April 
9,  1003,  duly  applied  for  a  partial  distribu- 
tion to  him  of  the  moneys  of  the  estate  to 
the  extent  of  $2,000.  The  application  com- 
ing on  for  bearing,  the  court  found  that  all 
the  debts  of  the  estate  had  been  paid;  that 
there  was  at  least  the  above  amount  remain- 
ing in  the  bauds  of  the  executor,  and  that  it 
had  been  there  for  over  seven  years;  that  no 
distribution  of  any  part  of  the  estate  had 
ever  been  made  to  the  widow,  or  respondent 
as  her  assignee;  that  $1,500  could  be  allowed 
and  paid  respondent  without  injury  to  the  es- 
tate; and  that  after  such  payment  there 
would  remain  in  the  hands  of  the  executor 
more  than  enough  money  to  pay  his  com- 
missions, together  with  a  reasonable  attor- 
ney's fee  and  the  charges  of  closing  the 
estate.  An  order  was  accordingly  entered 
directing  such  payment,  and  It  is  from  this 
order  that  the  executor  appeals,  his  prin- 
cipal groimd  of  complaint  being  that  there 
was  no  evidence  to  Justify  the  court  in  find- 
ing and  deterininiug  that  enough  money 
would  be  left  in  his  hands  to  pay  bis  com- 
missions, attorney's  fees,  and  other  adminis- 
tration charges,  after  the  distribution  of  the 
$1,500  ordered;  or  that  the  sum  of  $3,317.08 
in  his  hands  was  any  more  than  sufficient  to 
pay  such  commissions,  attorney's  fees,  and 
charges. 

We  perceive  no  merit  In  this  contention. 
While  it  is  true  that  an  allowance  to  be  made 
for  commissions,  attorney's  fees,  and  charges 
to  close  the  administration  cannot  be  definite- 
ly fixed  until  the  final  settlement  of  the  ac- 
count of  the  executor,  yet  in  ascertaining 
whether  a  partial  distribution  shall  be  order- 
ed, and  for  the  purpose  of  fixing  the  amount 
thereof,  it  is  necessary  for  the  court  to  take 
these  matters  Into  consideration,  and  deter- 
mine them  upon  proper  data  furnished  at 
the  hearing  of  the  application.  Upon  the 
hearing  at  bar  the  court  had  ample  data  up- 
on which  to  properly  determine  all  these  mat- 
ters. The  commissions  to  which  an  executor 
will  be  entitled  is  purely  a  matter  of  compu- 
tation, and  is  based  (section  1618,  Code  Civ. 
Proc.)  on  the  "amount  of  estate  accounted 
for"  by  him.  The  allowance  which  shall  be 
made  for  attorney's  fees  Is  largely  in  the  dis- 
cretion of  the  court,  and  is  estimated  upon 
the  services  which  are  necessarily  and  prop- 
erly rendered  to  the  executor  in  the  adminis- 
tration of  the  estate.  The  account  filed  by 
the  executor  Immediately  prior  to  tbe  hear- 


ing  for  partial  distribution,  while  not  so  de- 
nominated, was,  for  all  practical  purposes,  a 
final  accotmt,  and  it,  together  with  tbe  ac- 
companying exhibit,  the  inventory  and  ap- 
praisement, and  the  general  proceedings  In 
the  estate,  supplemented  by  the  evidence  up- 
on tbe  hearing,  provided  sufficient  data  from 
which  the  court  could  determine  what  would 
be  a  prudent,  safe,  and  proper  amount  to  be 
retained  by  the  executor  to  meet  payment  of 
his  commissions,  attorney's  fees,  and  ex- 
penses to  be  allowed  on  final  settlement. 
Tbe  distribution  of  $1,500,  as  ordered,  left 
in  bis  hands  the  sum  of  $1,817.98  to  be  ul- 
timately applied  for  those  purposes. 

Now  as  to  commissions:  If  the  appellant 
is  conceded  the  most  favorable  basis  he  can 
reasonably  claim  for  their  computation,  and 
it  be  assumed  that  he  would  account  on  final 
settlement  for  all  the  estate  aa  inventoried 
and  appraised— $4,118.78 — this,  together  with 
the  $(J,S0O  profit  in  carrying  on  the  business 
of  the  estate,  would  make  the  total  value  of 
I  the  estate  to  be  accounted  for  by  him  $10,- 
918.78.  His  commissions,  computed  under 
the  Code  (section  1018,  Code  Civ.  Proc),  up- 
on this  basis  would  be  $550.75.  And  assum- 
ing further  (which  we  do  not  decide)  that  he 
would  be  entitled  to  a  compensation  for  ex- 
traordinary services  under  the  same  Code 
section— "one-half  the  amoimt  of  commis- 
sions allowed  by  this  sectlon"-^thi8  would 
bring  bis  commissions  up  to  $8:B5.12,  and 
would  be  tbe  largest  amount  of  commissions, 
under  any  circumstances,  he  could  obtain. 
Deducting  this  from  the  amount  which,  un- 
der partial  distribution,  the  executor  would 
still  retain  In  his  hands,  would  leave  $982.86 
to  meet  any  allowance  for  attorney's  fees 
and  expenses  of  closing  the  estate.  This  lat- 
ter the  lower  court  could  readily  know  from 
its  experience  in  such  matters,  and,  consider- 
ing the  few  remaining  steps  required  to  be 
taken  to  close  the  estate,  which  consisted 
solely  of  personal  property,  would  necessarily 
be  small. 

As  to  attorney's  fees:  The  court,  as  we 
have  above  Indicated,  had  before  it  sufficient 
data  from  which  to  determine  what  would 
in  all  probability  be  a  reasonable  compensa- 
tion and  the  amount  to  be  retained  by  the 
executor  sufficient  to  meet  its  payment.  It 
was  not  necessary  that  any  evidence  of  a 
professional  nature  should  have  been  intro- 
duced upon  this  subject.  All  the  proceed- 
ings in  the  estate  and  all  matters  in  which 
the  executor  could  have  enlisted  or  required 
the  services  of  an  attorney  were  before  the 
court,  and  from  these  the  court  of  its  own 
knowledge  and  experience  could  determine 
what  would  be  a  reasonable  fee.  Est.  of 
Borland,  G3  Cal.  281;  Freese  v.  Pennle,  110 
Cal.  4C9,  42  Pac.  978.  And  from  the  data  be- 
fore the  court  on  this  branch  of  appellant's 
claim,  as  it  appeared  therefrom  that  all  that 
was  done  In  the  estate  for  which  attorney's 
fees  could  be  obtained  was  to  probate  the 
will,  give  notice  to  creditors,  prepare  and  file 
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an  Inventory  and  appraisement  and  an  ac- 
count and  exhibit,  It  Is  preposterous  to  even 
suggest  that  such  services  'were  Inadequately 
provided  for  by  the  reservation  of  a  fund  of 
some  fOOO  which  might  be  devoted  to  that 
purpose. 

"We  are  unable  to  find  anything  in  the  rec- 
ord on  this  appeal  which  even  tends  plausibly 
to  sustain  any  of  appellant's  contentions. 
He  knew,  when  the  application  for  partial 
distribution  was  made,  that  It  devolved  upon 
the  court  to  determine  what  sum  could  be 
prudently  distributed,  so  as  to  leave  a  suf- 
ficient amount  to  protect  him  In  his  claims 
against  the  estate,  and  that  the  ascertain- 
ment of  his  probable  commissions  and  attor- 
ney's fees  was  to  the  court  and  himself  an 
Important  and  essential  factor  to  a  correct 
determination  in  this  respect.  He  knew  that 
the  data  which  the  court  had  before  it  was 
ample  to  ascertain  what  his  commissions 
would  be,  and  to  fix  the  compensation  of  his 
attorney,  and  that  in  the  absence  of  some 
evidence  or  suggestion  of  a  different  or  ad- 
ditional condition  of  things  the  court  would 
act  upon  that  data.  In  the  face  of  this 
knowledge  the  record  does  not  disclose  that 
he  raised  any  protest  against  the  distribu- 
tion as  prayed  for,  or  in  any  manner  object- 
ed or  resisted  It  And  although  a  witness 
at  the  hearing,  not  even  an  Intimation  was 
irade  by  him  that  the  court  did  not  have 
before  it  all  the  information  and  evidence 
which  was  necessary,  or  could  be  presented 
Ip.  the  case,  so  as  to  fairly  and  Justly  esti- 
mate the  probable  amount  of  these  allow- 
ances. The  objections  which  he  now  urges 
seem  to  have  been  reserved  for  presentation 
here,  but  we  cannot  perceive  any  ground  up- 
on which  they  are  tenable. 

While  attacking  the  decree  of  partial  dis- 
tribution for  Insufficiency  to  sustain  the  find- 
ings in  the  respects  above  indicated,  the  ap- 
pellant likewise  makes  the  additional  point 
that  the  lower  court  sitting  in  probate  had 
no  jurisdiction  of  what  he  terms  a  contro- 
versy between  himself  and  the  respondent, 
as  assignee  of  the  sole  devisee  under  the 
will,  over  the  profits  of  the  business  of  the 
estate  formerly  conducted  by  the  deceased, 
and  continued  by  himself  after  he  became 
executor;  that  such  controversy  could  only 
be  determined  in  a  civil  action  prosecuted  in 
a  court  of  equity  for  that  purpose.  No  such 
objection  to  the  jurisdiction  was  urged  in 
the  lower  court,  for  the  manifest  reason  that 
the  record  discloses  that  no  such  controversy 
over  the  profits  made  In  the  previous  conduct 
of  the  business  existed.  The  account  filed 
by  him  under  consideration  was  for  the  pur- 
pose of  showing  the  condition  of  the  estate 
of  deceased,  and  was  accepted  by  both  the 
appellant  and  respondent  for  the  purpose  of 
the  application  here  involved  as  true.  In  it 
appellant  admits  that  all  the  moneys  receiv- 
ed and  expended  by  him,  and  which  mainly 
relate  to  the  prosecution  by  him  of  the  busi- 
ness, were  received  and  expended  by  him  as 


executor;  that  in  the  conduct  of  such  busi- 
ness as  executor  he  made  a  profit  of  $6,S0O, 
and  held  as  executor  a  balance  of  $3,317.98 
as  moneys  of  the  estate.  There  is  no  pre- 
tense anywhere  in  the  record  that  there  was 
any  controversy  over  these  profits,  or  tliat 
tmder  the  rule  as  laid  down  in  In  re  Rose,  80 
Cal.  166,  22  Pac.  86,  they  were  not  properly 
returned  as  assets  of  the  estate  In  which  the 
estate  alone  bad  an  interest  His  suggestion 
of  a  controversy  cognizable  alone  in  equity 
finds  no  support  anywhere  in  the  record. 

None  of  the  points  presented  by  appellant 
have  any  merit  and  his  api)eal  In  this  matter 
we  deem  frivolous.  Its  only  tendency  has 
been  to  further  delay  the  right  of  the  re- 
spondent under  the  partial  distribution  to 
enjoy  the  benefit  of  the  testator's  estate,  the 
general  distribution  of  which  the  appellant 
without  excuse  or  justification,  had  thereto- 
fore unnecessarily  and  inexcusably  delayed 
for  upwards  of  seven  years,  and  he  should 
be  made  responsible  in  damages  for  the  ad- 
ditional delay  in  distribution  which  he  has 
by  this  appeal  occasioned. 

The  order  appealed  from  is  affirmed,  with 
$100  damages  chargeable  against  the  appel- 
lant personally. 


We    concur: 
SHAW,  J. 


McFARLAND,    J.;    UES- 


144  Cal.  560 

BELL  v.  SOUTHERN  PAC.  R.  CO.     (L.  A. 

1,265.)* 
(Supreme  Court  of  California.    Sept  1,  1904.) 

RAILBOADS— BIGHT  OF  WAT— CONTBACTS— EEA- 
SONABLENESS  —  FINDINGS  —  BEPRE3ENTA- 
TI0N8— i'tlLFILUMNT  —  MATEBIALITT  —  AP- 
TEAI/— NEW  TBIAIr— DENIAL  —  QUESTIONS  KE- 
VIEWABLE— FAILUBE   TO   ABGUE. 

1.  Alleged  errors  in  allowing  dpfendant  to  file 
a  cross-complaint  cannot  be  reviewed  in  the  ab- 
sence of  a  bill  of  exceptions. 

2.  Objections  to  the  sufficiency  of  a  cross- 
complaint,  that  the  findings  were  not  within  the 
issues,  and  that  the  judgment  is  not  supported 
by  the  findings,  cannot  be  reviewed  on  appeal 
fi-om  an  order  denying  a  new  trial. 

3.  PlaintiS,  who  had  previously  had  inef- 
fectual negotiations  with  M.  for  the  sale  of  a 
railroad  right  of  way  through  her  ranch,  before 
the  line  had  been  surveyed,  thereafter  contract- 
ed, through  the  efforts  of  8.,  to  convey  to  de- 
fendant a  right  of  way  where  the  surveyed 
route  of  the  railroad  as  finally  located  should 
intersect  the  eastern  boundary  of  plaintiff^s 
land.  Daring  the  previous  negotiations  M.  had 
shown  plaintiff  three  proBi)ectlve  routes  through 
the  ranch,  and  hia  negotiations  were  more  par- 
ticularly with  reference  to  the  northern  route, 
hut  the  conveyance  presented  to  her  by  M.  au- 
thorized a  constrnction  at  such  a  point  as  the 
line  should  finally  be  surveyed.  Held,  that  it 
was  not  error  to  find,  contrary  to  plaintiff's  ev- 
idence, that  there  was  no  representation  made 
to  her  that  the  road  had  finally  been  located  on 
the  northern  route,  or  that  she  intended  solel; 
to  grant  a  right  of  way  over  such  route. 

4.  Where  plaintiff,  in  an  action  to  enforce  an 
agreement  for  the  sale  of  a  railroad  right  of 
way,  gave  no  evidence  as  to  any  advantage  to 
be  derived  by  her  from  the  commencement  of 
the  construction  near  her  property  line,  or  that 

'Rehearing  denied  September  30,  1904. 
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any  damage  tesnlted  from  a  commencement  at 
the  opposite  end  of  the  section,  her  general  tes- 
timony that  the  railroad's  representation  that 
■worlt  would  be  begun  at  her  end  of  the  line 
within  90  days  after  the  right  of  way  was  se- 
cured was  one  of  the  material  inducements 
prompting  her  to  execute  the  agreement  was 
insnfficipnt  to  require  a  finding  that  such  rep- 
resentation was  a  material  inducement  for  the 
contract,  plaintiff  having  also  testified  that  the 
benefits  to  be  derived  from  the  construction  of 
the  road  did  not  operate  on  her  mind  in  the 
matter. 

5.  Where,  beside  great  physical  obstacles,  hin- 
dering the  construction  of  a  railroad,  the  com- 
pany was  also  affected  by  the  financial  panic  of 
1893,  which  was  unforeseen  at  the  time  a  con- 
tract for  a  right  of  way  was  made,  the  fact  that 
2%  years  were  expended  in  building  about  five 
miles  of  the  road,  the  construction  of  which  re- 
quired an  expenditure  of  $7,000  000,  was  not  so 
unreasonable  as  to  constitute  a  breach  of  the 
railroad's  covenant  with  the  vendor  to  constract 
the  line  with  reasonable  speed, 

6.  Where  plaintiff,  when  she  executed  a  con- 
tract for  the  sale  of  a  right  of  way  through  her 
ranch,  was,  and  still  is,  the  owner  of  three 
tracts,  aggregatini^  1,100  acres,  of  productive 
land  in  the  immediate  neighborhood  oi  the  rail- 
road, and  a  station  was  located  near  the  east- 
ern boundary  of  one  of  the  tracts,  and  was  of 
easy  access  from  the  others,  and  by  means  of  the 
road  plaintiff's  market  for  products  was  great- 
ly enlarged,  the  contract  by  which  she  convey- 
ed the  right  of  way  100  feet  wide  through  her 
land  for  $1  and  other  benefits  to  be  derived  from 
the  construction  of  the  road  was  not  unreason- 
able. 

7.  In  determining  the  reasonableness  of  a  con- 
tract for  the  sale  of  a  railroad  right  of  way, 
prospective  advantages  probable  in  their  at- 
tainment may  be  considered,  aa  well  as  the  im- 
mediate benefit  to  be  derived  by  plaintilf  from 
the  construction  of  the  road. 

8.  Rulings  of  the  trial  court  will  not  be  re- 
viewed on  appeal  where  they  are  not  discussed 
in  appellant  s  brief. 

Department  2.  Appeal  from  Superior 
Court,  Santa  Barbara  Comity;  W.  S.  Day, 
Judge. 

Action  by  Catherine  M.  Bell  against  tbe 
Southern  Pacific  Railroad  Company.  From 
a  Judgment  denying  piaintltTs  motion  for  a 
new  trial  she  appeals.    AflSrmed. 

B.  F.  Thomas,  for  appellant  Canfleld  & 
Starbuck,  for  respondent. 

LORIGAN,  J,  As  originally  brought,  this 
action  was  in  ejectment  to  recover  a  tract 
of  land  In  Santa  Barbara  county  over  ■which 
the  railroad  of  the  defendant  is  constructed 
and  operated,  and  for  damages  for  the  al- 
leged trespass  committed  in  entering  there- 
on, and  for  the  value  of  the  rents,  issues, 
and  profits.  Defendant  answered,  denying 
the  material  allepratlons  of  the  complaint, 
and  set  up,  in  Justification  of  its  entry,  pos- 
session, and  use,  a  written  agreement  on  the 
part  of  the  plaintiff  to  convey  to  It,  as  a  rislit 
of  way  for  Its  railroad,  a  part  of  the  prem- 
ises described  In  the  complaint,  and  of  which 
alone  it  allejted  It  was  in  possession.  At 
the  same  time,  by  cross-complaint  (subse- 
quently amended)  defendant  sought  to  have 
this  agreement  to  convey  specifically  enfor- 

\  t.  See  Appeal  and  Error,  vol.  3,  Cent.  Dig.  {  42SS. 


ced,  and  upon  the  Issues  made  by  an  answer 
of  plaintiff  thereto,  denying,  among  other 
things,  the  identity  of  the  land  occupied  by 
defendant  with  that  mentioned,  in  the  agree- 
ment, accompanied  by  allegations  of  false 
representations  Inducing  Its  execution,  Inad- 
equacy of  consideration,  unreasonableness  of 
Its  terms,  failure  to  perform  conditions  pre- 
cedent, and  a  plea  of  the  statute  of  limita- 
tions, the  court  proceeded  to  try  this  equita- 
ble phase  of  the  litigation,  made  findings  in 
favor  of  the  defendant  and  against  plaintiff 
on  all  the  Issues,  and  awarded  a  decree  to 
defendant  for  the  afllrmative  relief  prayed 
for,  and  directing  the  plaintiff  to  execute  and 
deliver  to  defendant  a  deed  to  the  premises 
described  In  its  cross-complaint  From  the 
Judgment  entered  against  her,  and  from  an 
order  denying  her  motion  for  a  new  trial, 
she  takes  this  appeal. 

Under  the  appeal  from  the  Judgment  plain- 
tiff attacks  the  sufficiency  of  the  cross-com- 
plaint as  stating  a  cause  of  action;  likewise 
the  yalidity  of  an  order  permitting  it  to  be 
refiled;  and  insists,  also,  that  certain  of  the 
findings  are  outside  the  issues,  and  that  the 
Judgment  Is  not  supported  by  the  findings. 
As  the  record  now  stands,  however,  plaintiff 
cannot  avail  herself  of  these  particular  ob- 
jections. The  appeal  from  the  Judgment  In 
this  case  was,  on  July  22,  1902,  dismissed 
by  order  of  this  court  (Bell  v.  S.  P.  R.  K.  Co., 

137  Cal.  77,  C9  Pac.  692),  leaving  nothing  for 
consideration  on  this  appeal  but  the  validity 
of  the  order  denying  the  motion  for  a  new 
trial,  which  motion  was  based  upon  errors 
of  law  and  insufficiency  of  the  evidence.  As 
to  the  alleged  error  In  allowing  the  cross- 
complaint  to  be  filed.  If  any  exception  was 
taken  to  this  by  the  plaintiff,  there  is  no 
bill  of  exceptions  In  the  record  saving  and 
presenting  the  point  As  to  the  other  ob- 
jections, they  cannot  be  presented  or  consid- 
ered on  an  appeal  from  the  order  denying  a 
new  trial.  If  they  existed,  they  could  only 
be  ascertained  from  the  face  of  the  Judg- 
ment roll,  and  could  only  be  availed  of  by 
an  appeal  from  the  Judgment  itself.  As  that 
appeal  was  dismissed,  there  is  no  record  be- 
fore us  to  support  those  objections.  Thomp- 
son V.  City  of  Los  Angeles,  123  Cal.  270,  .57 
Pac.  1015;  Reclamation  District  v.  Thisby, 
131  Cal.  572,  C3  Pac.  918;  Moore  v.  Douglas, 
1.32  Cal.  400,  64  Pac.  70.5;   Morse  v.  Wilson, 

138  Cal.  559,  71  Pac.  801;  Swift  v.  Occidental 
M.  &  P.  Co.,  141  Cal.  1C5,  74  Pac.  700;  and 
many  other  cases. 

This  brings  us  to  a  consideration  of  the 
appeal  from  the  order  denying  plaintiff's 
motion  for  a  new  trial,  which  was  based 
upon  alleged  erroneous  rulings  of  the  court 
in  the  admission  and  rejection  of  testimony, 
and  the  assertoil  Insufficiency  of  the  evidence 
to  sustain  certain  findings.  The  agreement 
set  forth  In  the  cross-complaint,  and  which 
the  court  decreed  should  be  specifically  per- 
formed. Is  conceded  to  have  been  made  by 
the  plaintiff  with  the  defendant  and,  as  far 
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ss  the  purposes  of  thia  case  are  concerned. 
Its  Important  recitals  are:  "That  I,  Catherine 
M.  Den  Bell,  •  •  •  In  consideration  of 
the  benefits  to  be  derived  by  me  In  the  con- 
struction of  the  Southern  Pacific  Railroad 
Company's  railroad,  and  of  the  sum  of  one 
dollar  to  me  In  hand  paid,  the  receipt  -where- 
of Is  hereby  acknowledged,  do  hereby  grant 
and  agree  to  and  with  the  Southern  Pacific 
Railroad  Company,  upon  the  payment  to  me 
or  my  legal  representatives  of  the  sum  of 
one  dollar,  to  sell  and  convey  to  said  com- 
pany all  that  certain  piece  or  parcel  of  land, 
situated  In  the  county  of  Santa  Barbara, 
state  of  California,  and  the  conveyance  shall 
contain  the  following  conditions:  [Here  fol- 
low a  number  of  recitals  that  are  not  ma- 
terial to  any  point  involved  in  the  case]  and 
being  a  portion  of  the  Doa  Pueblos  Rancho 
bounded  on  the  east  by  lands  of  Ellwood 
Cooper,  and  on  the  west  by  lands  of  the 
Tecolote  Land  and  Water  Company  and 
more  particularly  described  as  follows,  to 
wit:  Commencing  for  the  same  at  a  point 
on  the  center  line  of  the  surveyed  route  of 
the  Southern  Pacific  Railroad  where  the  line 
of  the  same  as  finally  located  may  or  shall 
Intersect  the  eastern  boundary  line  of  said 
party  of  the  first  part  and  running  thence 
in  a  westerly  direction  along  said  center  line 
and  embracing  a  strip  of  land  fifty  (50)  feet 
wide  on  each  side  of  said  center  line,  to  the 
western  boundary  of  the  land  of  the  party  of 
the  first  part  and  the  eastern  boundary  of  the 
lands  of  the  Tecolote  Land  and  Water  Com- 
pany together  with  all  the  appurtenances 
belonging.  And  the  engineers,  agents,  em- 
ployees and  contractors  of  said  company  are 
hereby  authorized  to  enter  upon  said  laud 
for  the  purposes  of  the  survey  and  construc- 
tion of  said  railroad.  In  case  said  railway 
shall  not  be  located  on  said  land,  this  agree- 
ment shall  be  null  and  void."  This  agree- 
ment was  one  of  many  obtained  for  the  de- 
fendant in  the  counties  of  San  Luis  Obispo 
and  Santa  Barbara  in  order  to  provide  a  con- 
tinuous right  of  way  for  the  completion  of 
its  coast  line  by  filling  the  gap  Intervening 
between  Santa  Margarita,  in  San  Luis  Obis- 
po county,  and  Ellwood,  in  Santa  Barbara 
county.  Construction  between  these  two 
points  had  ceased  in  the  early  part  of  1899, 
and  nothing  was  done  towards  its  resump- 
tion until  some  two  years  later,  when  com- 
mittees of  prominent  citizens  of  San  Luia 
Obispo  and  Snnta  Barbara  counties,  anxious 
for  the  completion  of  the  road  between  these 
terminal  points,  solicited  and  obtained  from 
the  principal  stocliholders  of  the  defendant  a 
written  agreement  that  the  road  would  be 
completed  between  these  points  after  such 
committees  had  furnislicd  the  defendant 
with  the  neres.sary  continuous  right  of  way 
for  that  purpose.  As  far  as  a  particular  right 
of  way  from  tlie  plaintiCt  is  concerned,  one 
H.  D.  La  Motte,  the  agent  of  the  defendant, 
theretofore  acting  for  it,  in  procuring  rights 
of  way  between  these  points  had  some  time 


prior  to  the  cessation  of  construction  en- 
deavored to  obtain  a  deed  therefor  from  her, 
but,  some  disagreement  arising  between 
them  abont  the  consideration  for  the  convey- 
ance, the  effort  was  abandoned.  Nothing 
further  was  done  with  that  end  in  view  until 
the  Santa  Barbara  committee,  under  its 
agreement  with  the  stocliholders  of  defend- 
ant, took  up  the  matter,  and  on  September 
20,  1890,  procured  from  plaintiff  the  agree- 
ment above  referred  to.  This  was  secured 
through  the  efforts  of  one  Dr.  Shaw,  a  friend 
of  the  plaintiff,  who  visited  her  for  that  pur- 
pose with  one  of  the  members  of  such  com- 
mittee, and  it  was  obtained  by  him^  at  the 
solicitation  and  on  behalf  of  the  committee. 
The  last  agreement  necessary  to  insure  a 
continuous  right  of  way  between  Santa  Mar- 
garita and  Ellwood  was  secured  for  tbe  de- 
fendant November  28,  1881,  and  on  Decem- 
ber 6,  1891,  the  work  of  construction  between 
these  points  was  resumed  by  it.  Claiming 
to  act  under  this  agreement  given  by  the 
plaintiff,  a  right  of  way  over  her  land  was 
staked  upon  the  ground  in  July,  1895,  and 
in  March,  1899,  defendant  entered  npon  the 
premises  and  constructed  its  railroad  there- 
over. The  construction  of  the  entire  road 
between  tbe  main  terminal  points  above  des- 
ignated was  completed  In  December,  1900, 
and  operation  thereover  was  commenced  in 
March,  1901.  Aside  from  this  reference  to 
the  general  facts  in  the  case,  we  will,  as  we 
proceed,  refer  to  other  facts,  either  admitted, 
established  by  the  evidence,  or  disputed,  as 
occasion  requires  ns  to  bring  under  review 
the  particular  findings  which  have  been  chal- 
lenged. 

In  her  answer  to  the  cross-complaint  plain- 
tiff averred  that  when  she  executed  the 
agreement  above  set  forth  It  was  represent- 
ed to  her  by  the  defendant  that  the  route  of 
its  road  had  then  been  permanently  and 
finally  located  and  surveyed  and  staked  out 
about  half  a  mile  north  of  the  route  on  which 
defendant  ultimately  constructed  Its  road 
over  her  land;  that  she  believed,  and  that 
defendant  knew  she  believed,  this  represen- 
tation; that  she  believed  that  such  instru- 
ment granted  a  right  of  way  over  said  north- 
ern route,  as  was  represented  to  her  as  hav- 
ing been  finally  located,  and  not  otherwise, 
and  that  it  was  her  Intention  to  grant  de- 
fendant a  right  of  way  for  its  road  over  said 
northern  route,  and  not  over  the  route  where 
defendant  had  actually  constructed  its  road, 
and  for  which  it  sought  to  enforce  a  convey- 
ance from  plaintiff;  that  it  was  further  rep- 
resented to  her  at  the  time  of  the  execution 
of  said  agreement  that  the  defendant's  rail- 
road would  be  immediately  extended  from 
Klhvood,  situated  about  one-half  a  mile  east- 
erly from  the  eastern  boundary  of  her  land, 
and  that  the  construction  thereof  would  con- 
tinue without  cessation  until  it  should  reach 
Templeton,  in  San  Luis  Obispo  county;  that 
such  representation,  she  avers,  was  one  of 
the  inducements  and  consideration  for  the 
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execution  of  the  agreement,  without  which 
it  would  never  have  been  made;  and  that 
such  representation  was  falsely  and  fraud- 
ulently made  and  was  not  complied  with. 
The  court  specifically  found  against  her  on 
all  these  matters,  and  she  attacks  the  find- 
ings In  these  particulars  as  not  sustained  by 
the  evidence.  Addressing  ourselves  first  as 
to  the  matter  of  the  representation  claimed 
to  have  been  made  to  plaintiff  concerning  the 
location  of  the  right  of  way  at  the  time  when 
Dr.  Shaw  obtained  the  agreement  from  her, 
and  her  belief  that  said  agreement  referred 
to  said  northern  route,  the  only  definite  evi- 
dence we  have  on  this  matter  Is  the  evidence 
of  the  plaintiff  herself.  She  testified  that 
when  Dr.  Shaw,  who  purported  to  represent 
the  citizens'  committee,  called  upon  her  (Dr. 
Shaw,  we  gather  from  the  remarks  of  coun- 
sel for  plaintiff,  was  dead  when  the  case 
was  tried),  he  stated  that  be  wanted  an 
agreement  from  her  for  the  same  right  of 
way  that  Mr.  La  Motte  had  wanted.  This  is 
all  that  Is  claimed  to  have  been  said  upon 
the  subject  by  Dr.  Shaw  or  any  one  else,  and 
is  the  sole  representation  upon  which  she 
claims  she  executed  the  agreement,  believ- 
ing that  It  conveyed  a  right  of  way  accord- 
ing to  a  northern  survey  over  her  lands,  and 
which  she  insists  was  the  right  of  way  con- 
cerning which  she  and  La  Motte  had  ineffect- 
ual negotiations.  There  is  no  evidence  to 
support  the  other  claim  In  her  answer  that 
it  was  also  represented  to  her  that  this  north- 
em  route  bad  been  permanently  and  finally 
surveyed,  located,  and  staked  out  as  the 
route  through  her  lands  upon  which  the  rail- 
road was  to  be  constructed.  Now,  while  It 
la  true  that  the  nght  of  way  for  which  La 
Motte  wanted  a  deed  embraced  more  par- 
ticularly the  northern  route,  as  claimed  by 
her,  still  the  map  wUch  he  presented  to  her 
when  negotiating  for  a  right  of  way  showed 
two  other  surveyed  lines  running  through 
her  tract,  and  the  conveyance  Itself  present- 
ed for  signature,  which  she  either  read  or 
La  Motte  read  to  her,  provided  generally  as 
to  a  right  of  way:  "That  if  the  party  of  the 
second  part  shall,  before  the  construction  of 
its  road,  deem  It  advisable  to  change  the 
line  of  Its  road  as  now  surveyed,  where  It 
passes  through  the  land  of  the  party  of  the 
first  part,  that  it  may  do  so,  and  In  that 
event  this  conveyance  shall  by  the  parties 
heretofore  be  reformed  so  as  to  Include  land 
fifty  feet  in  width  on  each  side  of  the  cen- 
ter of  said  road  as  constructed."  In  their 
negotiations  there  was  no  objection  to  this 
latter  clause,  or  to  any  of  the  terms  of  the 
conveyance.  The  disagreement  which  ter- 
minated negotiations  concerning  it  was  rel- 
ative solely  to  the  compensation  for  its  ex- 
ecution. There  Is  no  claim  that  the  terms 
of  the  conveyance  presented  for  execution  by 
La  Motte  did  not  correctly  represent  the 
Tights  which  the  defendant  desired  to  ac- 
quire, or  a  particular  or  general  right  of  way 
over  the  lands  of  plaintiff,  or  that  the  plain- 


tiff did  not  know  and  understand  that  those 
rights  were  what  La  Motte  desired  to  obtain 
from  her  for  the  defendant  It  will  be  ob- 
served that  the  location  of  defendant's  road 
over  the  northern  survey  through  plaintiff's 
land  was,  by  the  very  terms  of  the  instru- 
ment itself,  not  intended  to  be  definite,  fixed, 
or  permanent,  otherwise  than  as  the  defend- 
ant might  subsequently  elect  to  make  it  so. 
It  was  considered  merely  as  the  probable 
line  over  which  the  road  would  be  built,  sub- 
ject, however,  to  change  at  the  will  of  de- 
fendant under  the  clause  in  the  conveyance 
expressly  providing  for  such  change,  and  the 
construction  of  the  road  over  the  plaintlfTs 
land  on  any  other  route  the  defendant  might 
deem  advisable  to  select,  with  the  right, 
when  such  selection  was  made,  to  have  the 
conveyance  reformed  so  as  to  grant  a  right 
of  way  over  the  route  finally  selected.  There 
is  no  evidence  in  the  case  that  either  in  the 
negotiations  through  La  Motte  or  subse- 
quently through  Dr.  Shaw  there  was  any 
statement  or  declaration  made  that  the  route 
of  defendant's  road  had  been  finally  and 
permanently  located  on  the  northern  survey. 
The  conveyance  which  La  Motte  wanted  and 
which  she  read  did  not  so  state.  In  fact, 
from  Its  terms  It  was  clear  that  It  was  not 
80  considered.  In  their  terms  there  was  no 
essential  difference  as  to  the  right  of  way 
La  Motte  wanted  and  the  right  of  way  pro- 
vided for  under  the  agreement  obtained  by 
Dr.  Shaw.  The  former  was,  in  effect,  for  a 
right  of  way  across  plaintiff's  land  on  the 
nortltern  survey,  or  anywhere  else  the  de- 
fendant might  deem  advisable  to  construct 
Its  road,  and  the  latter  provided  for  a  con- 
veyance or  right  of  way  over  her  lands  wher- 
ever the  route  was  finally  located  by  the  de- 
fendant. Both  amounted  to  practically  the 
same  thing,  and  negative  the  idea  that  any 
final  location  of  a  route  had  been  determin- 
ed on  or  discussed  at  any  of  these  interviews. 
The  agreement  obtained  by  Dr.  Shaw,  which 
plaintiff  admits  she  read,  and  which  she  does 
not  pretend  she  did  not  understand,  express- 
ly referred  to  the  fnture,  and  provided  for  a 
right  of  way  as  to  the  line  upon  which  the 
defendant's  road,  as  finally  located,  may  or 
shall  Intersect  plaintiff's  eastern  boundary. 
There  is  no  call  for  past  surveys  or  lines 
which  already  Intersect  the  boundary,  but 
only  for  such  as  in  the  future  are  finally  es- 
tablished and  may  do  so.  The  court  found 
upon  suflSclent  evidence  that  the  line  of  the 
surveyed  route  of  the  railroad  was  not  finally 
located  over  plaintiff's  land  till  the  12th  and 
13th  of  July,  1895,  and  it  was  then  located 
on  a  line  different  from  the  line  of  the  north 
survey,  and  upon  the  one  relative  to  which 
the  grant  of  a  right  of  way  was  speaiflcally 
decree<l  in  this  action.  So  that,  taking  Into 
consideration  all  these  matters,  there  does 
not  seem  any  basis  for  the  contention  of 
plaintiff  that  the  evidence  did  not  Justify 
the  finding  that  there  was  no  representation 
made  to  her,  when  she  signed  the  agreement 
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In  question,  tbat  the  Mne  of  defendant's  road 
had  been  finally  located  on  the  northern  sur- 
Tey,  or  tbat  she  so  believed,  or  intended 
solely  to  provide  for  granting  a  right  of  way 
over  said  route.  As  we  have  said,  there  is 
no  evidence  of  any  representation  that  the 
northern  route  had  been  surveyed  as  the  final 
and  permanent  location  of  the  line.  And  the 
court  was  not  bound  to  accept  her  statement 
of  her  belief  that  it  was  so  located,  or  that  she 
intended  only  to  agree  to  a  right  of  way  along 
it,  when  there  Is  no  substantial  evidence  to 
warrant  the  existence  of  such  a  belief  or 
disclosing  such  an  intention,  and  when  the 
prior  negotiations  with  La  Motte  show  that 
no  permanent,  fixed,  or  tmchangeable  line 
for  a  right  of  way  was  negotiated  for  by  him, 
.and  when  the  agreement  in  dispute  expressly 
calls  for  a  right  of  way  to  be  determined  by 
future  final  location. 

As  to  the  finding  against  the  averment  In 
her  answer  of  a  representation  concerning 
the  immediate  resumption  of  the  construc- 
tion of  defendant's  road  near  her  land,  and 
Its  diligent  prosecution  to  completion  at 
Templeton,  and  the  materiality  of  such  rep- 
resentation as  an  Inducement  and  considera- 
tion for  the  execution  of  the  agreement, 
which  she  avers  would  not  have  been  exe- 
cuted had  this  representation  not  been  made. 
As  to  the  representation,  she  testified  that 
Dr.  Shaw  said,  when  Interviewing  her  to 
obtain  the  agreement,  "that  the  railroad  had 
promised  to  resume  work  90  days  after  they 
had  secured  the  right  of  way  from  the  dif- 
ferent property  owners,  and,  as  the  work  was 
to  be  commenced  at  my  place,  it  was  impor- 
tant to  secure  mine  among  the  first"  This 
was  the  only  testimony  as  to  the  repre- 
sentation Itself,  or  its  operation  as  influen- 
cing plaintiflf's  execution  of  the  agreement, 
and  it  is  insisted  tbat  the  court  had  no  right 
to  disregard  this  testimony  and  find  to  the 
contrary.  But  the  gist  of  the  matter  is  not 
so  much  whether  such  representation  was 
made,  but  whether  it  was  a  material  Induce- 
ment and  consideration,  and  operated  as 
such  In  the  execution  of  the  agreement  by 
the  plaintiff.  An  agreement  in  writing, 
which  is  complete  and  definite  in  its  terms, 
cannot  be  successfully  attacked  and  defeated 
under  a  claim  that  a  contemporaneous  oral 
representation  subsequently  unfulfilled,  op- 
erated as  a  material  inducement  and  con- 
sideration for  Its  execution,  unless  such 
claim  is  sustained  by  clear,  cogent,  and  con- 
vincing evidence;  and  whether,  in  any  case, 
the  evidence  Is  of  such  a  persuasive  char- 
acter, is  for  the  determination  of  the  trial 
court.  As  a  matter  of  fact,  the  work  of 
construction  was  resumed  within  eight  days 
after  a  complete  right  of  way  was  obtained 
from  "the  different  property  owners,"  but 
the  resumption  commenced  at  Santa  Mar- 
garita, and  not  near  the  line  of  plaintiff. 
So,  that  the  burden  of  her  complaint  is  that 
It  commenced  at  one  end  of  the  line  rather 
than  at  the  other.    While  she  testified  gen- 


erally on  the  trial  that  this  representation 
was  one  of  the  material  Inducements  prompt- 
ing the  execution  of  the  agreement,  she  gave 
no  reason  nor  made  any  suggestions  in 
what  respect  It  was  material,  or  what  dif- 
ference it  made  to  her  that  the  work  should 
have  been  begun  at  one  end  of  the  Une 
rather  than  at  the  other;  nothing  to  indicate 
that  she  had  In  view  any  advantage  to  be 
derived  by  her  from  the  commencement  of 
construction  near  her  property  line,  or  that 
any  damage  resulted  from  failure  to  do  so; 
nor  was  any  reason  assigned  why,  if  she 
deemed  this  representation  controlling,  she 
did  not  have  it  inserted  in  the  agreement; 
and  it  might  be  suggested  also.  In  the  ab- 
sence of  anything  to  the  contrary,  that,  as 
a  long  time  would  necessarily  elapse  before 
the  road  could  be  completed  and  operated. 
It  was  to  her  advantage  to  have  the  work 
commenced  at  Santa  Margarita,  as  It  would 
leave  her  land  longer  in  her  undisturbed 
control  and  use.  However,  the  court  was 
warranted,  from  her  own  testimony  pre- 
viously given,  in  finding  that  the  represen- 
tation was  neither  considered  by  her  impor- 
tant nor  material,  and  that  It  did  not  op- 
erate to  secure  or  influence  her  execution  of 
the  agreement  In  giving  that  testimony 
she  said  that  she  executed  the  agreement 
"in  compliment  to  the  gentlemen  of  the  com- 
mittee and  in  good  will  to  the  citizens  at 
large,"  and  that  "the  benefits  which  were 
to  be  derived  from  the  construcGon  of  the 
road  hardly  operated  In  mind  at  all  in  this 
matter."  Certainly,  if  benefits  from  the 
construction  of  the  road  itself  did  not  Influ- 
ence her  In  making  the  agreement  it  cant- 
not  be  readily  perceived  how  merely  com- 
mencing the  construction  at  any  given  point 
could  have  been  deemed  by  her  of  ntaterlal 
advantage.  And  as  there  was  at  least  a  sub- 
stantial conflict  in  her  testimony — the  only 
testimony  on  the  point — upon  the  matter  of 
the  materiality  of  any  benefits  which  she 
was  to  derive  from  the  execution  of  this 
agreement,  as  far  as  the  construction  of  the 
road  is  concerned,  the  lower  court  had  the 
right,  in  connection  with  the  other  evidence, 
or  reasonable  inferences  to  be  deduced  there- 
from, or  independent  thereof,  to  give  cre- 
dence In  the  conflict  to  that  portion  of  her 
testimony  which,  in  its  judgment  negatived 
the  claim  that  such  representation,  if  it  was 
made,  materially  or  at  all  influenced  her  ex- 
ecution of  the  agreement;  and,  having  done 
so,  under  familiar  principles  of  law  this 
court  cannot  Interfere  with  the  conclusion 
of  the  lower  court  In  the  matter. 

The  next  finding  challenged  by  plaintiff 
as  not  supported  by  the  evidence  is  a  fiqd- 
lug  that  defendant  employed  reasonable 
speed  in  constructing  its  road  and  complet- 
ed it  within  a  reasonable  time.  The  objec- 
tion of  plaintiff  in  this  regard  is  addressed 
solely  to  the  prosecution  of  the  work  be- 
tween Surf  and  La  Honda,  a  matter  of  some 
five  miles,  in  effecting  which  2^  years  were 
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expended.  Aside  from  the  fact  that  the 
agreement  between  the  defendant  and  the 
citizens'  committees  in  the  reapectiTe  counties 
made  the  former  the  sole  Judge  of  the  progress 
and  speed  to  be  emi^oyed  in  conetructlon, 
the  evidence  shows  that  there  was  never 
any  cessation  of  work  between  these  points, 
and  that  the  physical  difficulties  in  construct- 
ing this  portion  of  the  road  were  very  great, 
and  necessarily  retarded  progress.  Beside 
physical  obstacles,  there  was  also  the  financial 
panic  of  1893,  prevalent  throughout  the  coun- 
try, creating  a  general  financial  stringency, 
which  affected  the  progress  of  all  great  en- 
terprises, and  made  it  difficult  for  the  defend- 
ant to  properly  realize  upon  the  securities 
which  were  issued  to  provide  money  for  the 
construction  of  this  division  of  the  road, 
the  ultimate  completion  of  which  involved 
an  expenditure  of  at  least  $7,000,000.  And 
it  was  this  unforeseen  condition  of  things 
which,  in  the  main,  was  the  reason  why 
more  rapid  progress  was  not  made.  This 
stringency  lasted  several  years,  during  which 
the  building  of  the  road  between  these  points 
did  not  proceed  with  as  much  energy  as 
would  have  been  employed  had  the  financial 
condition  of  the  country  been  different.  Aft- 
er the  panic  was  over,  and  confidence  re- 
stored, and  the  projection  of  large  enterprises 
again  found  ready  financial  assistance,  the 
work  of  construction  was  energetically  push- 
ed to  completion  by  the  defendant. 

It  was  not  claimed  by  plaintiff,  either  by 
averment  or  proof,  that  any  more  vigorous 
prosecution  of  the  work  would  have  been  of 
any  advantage  to  her,  or  that  she  suffered 
any  damage  by  failure  of  earlier  completion, 
but  insists  that  the  financial  condition  re- 
ferred to  afforded  no  excuse  to  more  rapid 
progress  by  defendant;  that  the  difficulty 
in  obtaining  the  vast  sums  necessary  was  a 
matter  personal  to  the  defendant,  and  should 
not  have  had  any  weight  in  determining 
whether  reasonable  progress  was  made  or 
not.  But  it  was  not  such  a  i)er8onal  matter. 
The  enterprise  of  defendant  was  not  alone 
affected.  The  financial  depression  was  gen- 
eral, and  affected  all  large  enterprises.  It 
was  a  condition  which  did  not  prevail  when 
the  construction  of  the  road  was  projected  and 
work  actually  begun.  It  was  an  occurrence 
which  could  not  readily  have  been  foreseen, 
contemplated,  or  provided  against,  and  creat- 
ed a  condition  which,  while  temporary,  had  to 
be  overcome  before  more  rapid  progress 
could  be  made.  Whether  the  construction 
of  a  railroad  has  been  prosecuted  with  rea- 
sonable dispatch  is  to  be  determined  by  the 
trial  court  largely  from  the  character  and 
magnitude  of  the  enterprise  Involved,  the 
difficulties  and  obstacles  to  be  overcome,  and 
the  circumstances  surrounding  and  attend- 
ing the  work.  And  in  determining  that  mat- 
ter we  are  satisfied  that  the  trial  court  had 
the  right  to  take  into  consideration  the  gen- 
eral financial  depression  prevailing,  which 
affected  all  enterprises,  and  retarded  them, 
Cal.Rep.  74-77  P.— 75 


In  determtnlng  whether  reaaonable  progress 
had  been  made.  It  is  apparent  that  an  en- 
terprise involving,  as  tliis  did,  the  expendi- 
ture of  $7,000,000  between  Santa  Margarita 
and  Ellwood,  and  which  embraced  within 
these  points  the  section  between  Surf  and  La 
Honda,  could  not  be  prosecuted  with  the 
same  degree  of  speed' in  a  time  of  general 
financial  depression  as  in  a  period  of  general 
financial  prosperity ;  and  a  general  financial 
panic,  wliich  temporarily  makes  It  difficult 
to  obtain  the  large  sums  of  money  which 
are  necessary  to  rapidly  push  an  enterprise 
to  completion,  and  which  otherwise  could 
be  easily  provided,  and  in  fact  were  after 
the  panic  was  over,  is  as  much  in  the  nature 
of  an  obstacle  to  be  overcome  as  the  natural 
obstacles  which  the  topography  of  the  coun- 
try may  Interpose. 

It  is  also  insisted  that  the  evidence  does 
not  support  the  findings  that  the  agreement 
was,  as  to  plaintiff,  Just  and  reasonable,  or 
that  her  lands  had  been  benefited  by  the  con- 
struction of  the  road.  These  matters  may 
be  briefly  treated  of  together.  There  is  noth- 
ing upon  the  face  of  the  contract  to  suggest 
any  unreasonableness.  We  have  recited  its 
essential  terms.  All  the  conditions  which 
were  to  be  performed  by  defendant  (eome 
of  which  we  have  omitted  to  specify  as 
there  was  no  question  about  them)  have 
been  complied  with.  The  road  has  been 
constructed,  and  is  in  operation,  and  the 
"benefits  to  be  derived  in  the  construction," 
etc.,  which  she  recited  in  the  agreement  aa 
a  consideration  for  its  execution  by  her,  have 
in  a  large  measure  been  attained.  It  appears 
th&x  the  plaintiff,  when  the  agreement  was 
'executed,  was,  and  still  is,  the  owner  of  three 
tracts,  aggregating  1,100  acres,  of  productive 
land,  in  the  immediate  neighborhood  of  the 
railroad  as  constructed  and  operated;  that 
a  station  has  been  located  near  the  easterly 
boundary  of  one  of  said  tracts,  and  of  easy 
access  from  the  others;  that  by  means  of 
said  road  direct,  rapid,  and  frequent  commu- 
nication and  transportation  by  rail  for  both 
passengers  and  freight  are  now  had  with  the 
principal  cities  in  the  state — Los  Angeles 
on  the  south  and  San  Francisco  on  the  north 
— and  that  the  market  for  the  products  of 
her  lands  have  been  Improved  and  enlarged. 
While  the  evidence  is  In  conflict  as  to  wheth- 
er any  immediate  benefit  has  occurred  to  the 
plaintiff's  land  by  the  construction  of  the 
road,  there  is  ample  evidence  that  the  pro- 
spective benefits  are  large.  CX>unsel  for  plain- 
tiff insists  that  such  benefits  are  not  to  be 
considered.  We  do  not  perceive  why  not. 
Prospective  advantages  are  none  the  less 
benefits  because  they  are  prospective;  and 
the  probability  of  their  attainment  always 
enters  largely  as  an  Inducing  cause  into  the 
execution  of  such  agreements  as  the  one  we 
have  been  considering  here.  In  Spires  v. 
Urbahn,  124  Cal.  111.  56  Pac.  794,  this  court, 
speaking  with  reference  to  them,  says: 
"These  contracts  have  become  familiar  aa 
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stimulants  to  the  construction  of  railroads 
and  other  public  ■works;  the  huUicement  to 
the  promisor,  whether  cxpresspd  or  presum- 
ed, being  the  probable  enhancement  of  the 
value  of  property  by  construction.  That 
such  contracts  or  mere  offers,  unilateral  at 
first,  may  be  enforced  when  mutuality  Is  se- 
cured by  an  execntetl  consideration,  is  sus- 
tained upon  well-recognized  principles.  The 
consideration  takes  its  strongest  form  when 
It  te  executed." 

Objections  In  this  same  line  of  insufficien- 
cy of  the  evidence  to  support  them  arc  rais- 
ed a^rain.st  a  few  other  findings,  but  we  do 
not  think  they  are  of  eufticient  merit  or  im- 
portance to  warrant  particular  reference  or 
discussion. 

PlaintiCt  has  also  assigned  a  number  of 
errors  of  law  claimed  to  luive  been  com- 
mitted by  the  lower  court  in  its  rulings  dur- 
ing the  progress  of  the  trial,  but  as  these 
are  not  discussed  in  plaintiff's  brief,  or  any 
reason  advanced  therein  why  any  of  these 
rulings  were  erroneous,  we  cannot  undertake 
the  task  of  discovering  them,  and  must  as- 
sume that  no  reasons  are  assigned  why  these 
rulings  were  deemed  erroneous  because  none 
exist.  "If  a  party  complains  of  error,  and 
seeks  reversal.  It  is  due  to  us  that  he  should 
show  wherein  the  error  consists."  Brow^n  v. 
Tones,  7  Cal.  309;  Taylor  v.  Bell,  128  Cal. 
308,  60  Pac.  S-hS. 

The  order  denying  plalntifF's  motion  for  a 
new  trial  Is  atllrmed. 


We   concur: 
SHAW,  J. 


McFARI.AND,    J.;     HEX- 
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AH  TOU,  Appellee,  v.  DOX  YEN.  Appellant. 
(Civ.  344.)  (Supreme  Court  of  Arizona.  Sept. 
29,  1802.)  Appeal  from  Di-strict  Court,  Pima 
County;  before  Justice  R.  E.  Sloan.  Barnes 
&  Martin,  for  appellant.  C.  W.  Wright,  for 
appellee.     No  opinion.     Dismissed. 


ALEXANDER.  Appellant,  v.  CHURCHILL, 
Appellee.  (Civ.  208.)  (Supremo  Court  of  Ari- 
zona. June  6,  1800.)  Appeal  from  District 
Court.  Maricopa  County ;  iJefore  Justice  Joseph 
H.  Kibbey.  ll.  B.  Lighthizer,  for  appellant. 
Edwards  &  Buck,  for  appellee.  No  opinion. 
Affirmed. 


BAMBRICK  ct  al..  Appellees,  v.  SIMMS, 
Appellant.  (Civ.  207.)  (Siiprome  Court  of  Ari- 
zona. I-"eb.  14,  18.S0.)  Appeal  from  District 
Court,  Maricopa  County.  E.  J.  Edwards,  for 
Apppllant.  Wilbur  F.  Lunt,  for  appellees.  No 
opinion.    AlHrmed. 


BEACH,  Appellee,  v.  GAINS.  Appellant. 
(Civ.  2(il.)  (Sni-reme  Court  of  Arizona.  .Tan. 
10,  1880.)     Appeal  from  District  Court,  Vava- 


fai  County ;  before  Justice  James  H.  Wright 
larris  Baldwin,  for  appellant.  Herndon  & 
Hawkins  and  E.  M.  Sanford,  for  appellee.  No 
opinion.     Affirmed. 


BOXELLAS,  Appellee,  v.  NOOXAN  et  ux.. 
Appellants,  ((.^iv.  2(>8.)  (Supreme  Court  of 
Arizona.  Feb.  10,  1889.)  Appeal  from  District 
Court,  Maricopa  County.  Edwards  &  Chal- 
mers, for  appellants.  Wilbur  F.  Lunt,  for  ap- 
pellee.   No  opinion.    Affirmed. 


BROAD  et  al..  Appellants,  y.  VIDAL.  Ap- 
pellee, (('iv.  33r>.)  (Supreme  Court  of  Arizo- 
na. Sept.  30,  1802.)  Appeal  from  District 
(^ourt,  (."ochise  County ;  before  Justice  R.  E. 
Sloan.  C  O.  Johnson  and  Barnes  &  Martin, 
tor  appellants.  Allen  R.  English,  for  appellee. 
Xo  opinion.     Modified. 


Ex  parte  CIItrXG  HONG.  (Supreme  Court 
of  Arizona.  Sept.  5.  1800.)  Application  for  a 
Writ  of  Habeas  Corpus.  Webster  Street,  for 
petitioner.     No  opinion.     Writ  denied. 


CLARK,  Appellee,  t.  DAGGS  et  al..  Appel- 
lants. (Civ.  2ia).)  (Supreme  Court  of  Arizona. 
June  18,  1880.1  Appeal  from  District  Court. 
Yavapai  County ;  before  Justice  James  H. 
Wright.  W.  L.  Van  Horn  and  Harris  Bald- 
win, for  appellants.  Wilson  &  Norria  and 
Herndon  &  Hawkins,  for  appellee.  No  opinion. 
Affirmed. 


CLARK.  Appellant,  v.  MURPHY,  Appellee. 
(Civ.  308.)  (Supreme  Court  of  Arizona.  Oct. 
1,  1802.)  Appeal  from  District  Court,  Yavapai 
County ;  before  Justice  James  H.  Wri^t. 
Herndon  &  Hawkins  and  E.  M.  Sanford,  for 
appellant.  Baldwin  &  Johnston,  for  appellee. 
No  opinion.    Reversed. 


CLARK,  Appellant,  v.  REILLY,  Appellee. 
(Civ.  246.)  (Supreme  C!ourt  of  Arizona.  Feb. 
11,  1880.)  Appeal  from  District  Court,  Cochise 
County.  Geo.  G.  Berry,  for  appellant.  Jamea 
Reilly,  for  appellee.    No  opinion.    Affirmed. 


FARRINGTON.  Appellant,  t.  JACKSON, 
Appellee.  (Civ.  S^^O.)  (Supreme  Court  of  Ari- 
zona. Jan.  21,  1892.)  Appeal  from  District 
Court,  Maricopa  County.  C.  F.  Ainsworth,  for 
appellee.    No  opinion.    Affirmed, 

GARRETT  et  al..  Appellants,  v.  CLE.\RY  et 
al..  Appellees.  (Civ.  24()Vi.)  (Supren-'"  Court 
of  Arizona.  Feb.  11,  1880.)  Appeal  from  Dis- 
trict Court,  Cochise  County ;  before  Justice 
William  H.  Barnes.  Herring  &  Ilprring,  for 
appellants.  James  Reilly,  for  appellees.  Mo 
opinion.    Affirmed. 


HATCH,  Appellant,  v.  GAXT.  Appellee. 
(Civ.  265.)  (Supreme  Court  of  Arizona.  April 
8.  1880.)  Appeal  from  District  Court,  Mari- 
copa County.  E.  J.  Edwards  and  Goodrich  & 
Street,  for  appellant  H.  B.  Lighthizer,  for  ap- 
pellee.   No  opinion.    Dismissed. 


HERBERT,  Appellee,  v.  PASQUAL  NI- 
GRO,  Appellant  (Civ.  247.)  (Supreme  Court 
of  Arizona.  Feb.  11,  1880.)  Appeal  from  Dis- 
trict Court,  Cochise  County.  Herring  &  Her- 
ring, for  appellant.  James  Reilly,  for  appet* 
lee.     No  opinion.    Affirmed. 
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JAMES  et  al.,  Appellants,  t.  NEPTUNB 
MIN.  CO.  et  al..  Appellees.  (Civ.  309.)  (Su- 
preme Court  of  AriKOna.  June  10,  3890.)  Ap- 
peal from  District  Court,  Cochise  County ;  be- 
fore Justice  It.  E.  Sloan.  George  G.  Berry, 
for  api>ellants.  W.  II.  Stilwell,  tot  appellees. 
No  opinion.     Dismissed. 


JOHNSTON,  Appellant,  v.  NEPTUNE  MIN. 
CO.  et  al.,  Appellees.  (Civ.  310.)  (Supreme 
(^ourt  of  Ariiiona.  June  4,  1890.)  Appeal  from 
District  Court,  (^ochLse  County ;  before  Justice 
K.  B.  Sloan.  George  G.  Berry,  for  api)ellant. 
W.  11.  Stilwell,  for  appellees.  No  opinion. 
Dismissed. 


In  re  KIRBY.     (Supreme  Court  of  Arizona. 
Jan.  13,  1890.)     Writ  granted. 


PUTNAM  et  al..  Appellees,  v.  KENNEDY, 
Appellant.  (Civ.  2.">8.)  (Supreme  Court  of  Ari- 
zona. Fob.  15,  1889.)  Appeal  from  District 
Court,  Pinal  County.     No  opinion.     Affirmed, 


SCHOOL  DIST.  NO.  1  OF  YUMA  COUN- 
TY, Apijellant,  v.  UEMBEUT,  Appellee.  (Civ. 
315.)  (Supreme  Court  of  Arizona.  Sept.  30, 
1892.)  Appeal  from  District  Court,  Yuma 
County ;  before  Justice  Joseph  H.  Kibbey. 
Samuel  Purdy,  W.  H.  Barnes,  and  J.  II.  Mar- 
tin, for  appelLmt.  L.  II.  Hawkins,  J.  B.  Wood- 
ward, and  G.  M.  Knight,  for  appellee.  No  opin- 
ion.   Affirmed. 


Ex  parte  SMITH.  (Cr.  C9.)  (Supreme  Ourt 
of  Arizona.  Jan.  30.  18it2.)  Appeal  from  Dis- 
trict Court,  Yavapai  County.  Application  for 
Writ  of  Habeas  Corpus.  Robert  Brown,  for 
Iietitioner.    Dismissed  for  want  of  prosecution. 


SMITH,   Appellee,   ▼.   FOSTER,   Appellant. 
(Civ.  296.)     (Supreme  Court  of  Arizona.     Jan. 

16,  1890.)     Appeal  from  District  Court,  Mari- 
copa County.     No  opinion.     Affirmed. 


STRAHAN,  Appellee,  v.  KILPATRICK,  Ap- 
pellant. (Civ.  244.)  (Supreme  Court  of  Arizo- 
na. Jan.  25,  1889.)  Appeal  from  District 
Court,  Yavapai  County ;  before  .Tustice  Wil- 
liam W.  Porter.  K.  M.  Sanford,  for  appellant. 
Rush  &  Wells  and  Wilson  &  Norris,  for  appel- 
lee.   No  opinion.    Affirmed, 


TERRITORY,  Respondent,  v.  BACA,  Appel- 
lant. (Cr.  4(5.)  (Supreme  Court  of  Arizona. 
Jan.  13,  1890.)  Appeal  from  District  Court, 
Apache  County.  Sumner  Howard,  Ilerudon  & 
Hawkins,  and  E,  M.  Sanford.  for  appellant. 
T.  W.  Johnson  and  Harris  Baldwin,  for  the 
Territory.     No  opinion.     Dismissed. 


TERRITORY  v.  PERSONS,  ETC.,  IN  DE- 
LINQUE.NT  LIST  OF  PIMA  COUNTY  FOR 
1889.  (Civ.  ;505.)  (Supreme  Court  of  Arizona. 
Feb.  l4,  1891.)  Appeal  from  District  Court, 
Pima  County.  Clark  Churchill,  Atty.  Gen.,  B. 
H.  Hereford,  Di.^t.  Atty.,  and  Barnes  &  Mar- 
tin, for  the  Territory.  H.  W.  Maxwell,  Max- 
well &  SfttterwhitP,  C.  W.  Wright,  W.  H. 
Lovell,  Ilaynes  &  Heney,  Jeffords  &  Franklin, 
J.  A.  Znbriske,  and  F.  J.  Ilcney,  for  appellees. 
No  opinion.    Affirmed. 


TERRITORY  v.  PERSONS.  ETC..  IN  DE- 
LINQUENT TAX  LIST  OF  APACHE  COUN- 
TY FOR  1S8S.    Apiical  of  ATLANTIC  &  I'. 


E.  CO.  (Civ.  282.)  (Supreme  Court  of  Ari- 
zona. Jan.  13,  1892.)  Appeal  from  District 
Court,  Apache  County ;  before  Justice  James 
H.  Wright.  William  C.  Hazledine,  Solicitor, 
and  J.  A.  Williamson  and  E.  M.  Sanford.  for 
appellant.    Clark  Churchill,  Atty.  Gen.,  and  A. 

F.  Banta,  for  appellee.  Dismissed  on  stipula- 
tion. 


TERRITORY  v.  PERSONS.  ETC..  IN  DE- 
LINQUENT TAX  LIST  OF  MOHAVE 
COUNTY  FOR  1888.  Appeal  of  ATLANTIC 
&  P.  R.  CO.  (Civ.  270.)  (Supreme  Court  of 
Arizona.  Jan.  13,  1892.)  Apiieal  from  Dis- 
trict Court,  Mohave  County ;  before  Justice 
James  H,  Wright.  William  C,  Hazledine,  So- 
licitor, and  J.  A.  Willinmson  and  B.  M.  Sanford, 
for  appellant.  Clark  Churchill,  Atty.  Gen.,  and 
William  G.  Blakely,  tor  the  Territory.  Dis- 
mi.s.sed  on  stipulation. 


TERRITORY,  Respondent,  v.  YOUREE,  Ap- 
pellant. (Cr.  6.S.)  (Supreme  Court  of  Arizo- 
na. Feb.  14,  1891.)  Appeal  from  District 
Court.  Yavapai  County.  Wilson  &  Norris  and 
Herndon  &  Hawkins,  for  appellant.  The  At- 
torney General  and  H.  D.  Ross.  Dist.  Atty.,  for 
the  Territory.     No  opinion.     Reversed. 


UNDERWOOD,  Appellant,  v.  HUGHES, 
.\udilor,  Appellee.  (Civ.  2.S2.)  (Supreme  Court 
of  Arizona.  Sept.  29,  1892.)  Appeal  from 
I>istrict  Court,  I'avapai  County ;  before  Jus- 
tice James  H.  Wright.  E.  M.  Sanford,  for  ap- 
pellant. William  Herring,  Atty.  Gen.,  for  ap- 
pellee.    No  opinion.     Dismissed. 


UNITED  STATES,  Respondent,  T.  CAP- 
TAIN JACK  et  al..  Appellants.  (Cr.  48-57.) 
(Supreme  Ourt  of  Arizona.)  Appeal  from 
l>iKtrict  Court,  Maricopa  County ;  before  Jus- 
tice William  W.  Porter.  H.  N.  Alexander  and 
L.  II.  Chalmers,  for  appellants.  Owen  T. 
Rouse,  U.  S.  Dist.  Atty. 

PORTER,  J.  On  the  authority  of  the  Mat- 
ter of  Habeas  Corpus  of  Gon-shay-ee,  in  the 
Supreme  Court  of  the  United  States,  130  U.  S. 
343,  32  L.  Ed.  973,  9  Sup.  Ct.  542,  this  case  is 
reversed. 

BARNES,  J.,  concurs. 


UNITED  STATES,  Respondent,  v.  LITTLE 
BOB,  Appellant.  (Cr.  58.)  (Supreme  Court  of 
Arizona.  Jan.  13,  1890.)  Appeal  from  District 
Court,  Third  Judicial  District.  E.  Burgess  and 
E.  M.  Sanford,  for  appellant.  II.  R.  Jeffords, 
U.  S.  Dist.  Atty,     No  opinion.    Dismissed. 


U.N'ITED  STATES,  Appellee,  v.  ROPER  et 
al..  Appellants.  (Civ.  2(j,'i.)  (Supreme  Court  of 
Arizona.  Jan.  24,  1891.)  Appeal  from  District 
Court,  Cochise  County.  George  G.  Berry,  for 
appellants.  H.  R.  Jeffords,  U.  S.  Dist.  Atty., 
Goodrich  &  Smith,  and  James  Reilly,  for  the 
United  States. 

PER  CURIAM.  TTpon  the  authority  of  Reil- 
ly v.  Crowley,  3  Ariz.  280,  29  l*ac.  14,  decided 
at  this  term,  for  like  rea.tons,  and  upon  motion 
of  the  appi'llee,  this  appeal  is  dismissed  and 
there  will  be  judgment  accordingly. 


Ex  parte  VARNU.M.  (Cr.  74.)  (Supreme 
Court  of  Arizona.  Fob.  0,  1892.)  Aiiplication 
for  Writ  of  Ilnbens  Corpus.  G.  C.  Israel,  for 
petitioner.  Thos.  P.  Wilson.  U,  S,  Dist.  Atty., 
for  rcsiiondont.    Writ  denied. 
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WAKEFIELD,  Appellee,  T.  SOUTHERN 
PAC.  CO.,  Appellant.  (Civ.  277.)  (Supreme 
Court  of  Arizona.  Jan.  16,  1890.)  Appeal  from 
District  Court.  Pima  County;  before  Justice 
William  H.  Barnes.  J.  A.  Zabriskie  and  Wil- 
liam Herring,  for  appellant.  William  M.  Lov- 
ell  and  K.  D.  Ferguson,  for  appellee. 

PER  CURIAM.  This  cause  was  submitted 
to  the  court  on  the  transcript  and  brief  of  ap- 
pellee, and  the  court,  having  duly  considered 
the  same  and  beine  fully  advised  m  the  prem- 
ises, orders  that  judgment  be  entered  herein  af- 
firming the  judgment  of  the  lower  court,  with 
costs  against  the  appellant  and  the  sureties  on 
the  appeal  ttond,  together  with  10  per  cent, 
damages.    Affirmed. 


WANG  HOW  et  al..  Appellants,  r.  DER,  Ap- 
pellee. (Civ.  324.)  (Supreme  Court  of  Arizo- 
na. Feb.  3,  1891.)  Appeal  from  District  Court, 
Cochise  ('ounty.  George  G.  Berry,  for  appel- 
lants. Herring  &  Herring,  for  appellee.  No 
opinion.    Affirmed. 


YATES,  Appellant,  v.  BURTON,  Appellee. 
(Civ.  314.)  (Supreme  Court  of  Arizona.  .Tune 
3,  1890.)  Appeal  from  District  Court,  Yava- 
pai County ;  before  Ju.«itice  James  H.  Wright 
L.  F.  Eggerd,  for  appellee.  No  opinion.  Af- 
firmed. 


Ex  parte  YOUNG.  (Cr.  70.)  (Supreme 
Court  of  Arizona.  Feb.  2,  1891.)  Application 
for  a  Writ  of  Habeas  Corpus.  Harris  Bald- 
win, for  petitioner.  The  Attorney  tjeneral,  for 
the  Territory.    No  opinion.     Writ  granted. 


ZECKENDORP,  Appellee,  t.  DUNHAM  et 
al.,  Appellixnts.  (Civ.  289.)  (Supreme  Court  of 
Arizona.  Sept.  3,  1890.)  Appeal  from  District 
Court,  Pima  County ;  before  Justice  William 
H.  Barnes.  Mn.\well  &  S.Ttterwhite,  for  appel- 
lants. Webb  &  Heney,  for  aiipellec.  No  opin- 
ion.   AiSrmed. 


ANGLO-CALIFORNIAN  BANK,  Limited,  ▼. 
CERF  et  al.  (L.  A.  1,241.)»  (Supreme  Court 
of  California.  Sept.  1,  1904.)  Department  2. 
Appeal  from  Superior  Court,  San  Luis  Obispo 
County  ;  E.  P.  Unangst,  Judge.  Action  by  the 
Anglo-Californian  Bank,  Limited,  against  Aloses 
Cerf  and  others.  From  an  oi'der  denying  an  ap- 
plication to  set  aside  a  sale  of  real  property 
under  a  foreclosure  decree,  defendants  appeal. 
Affirmed.  J.  J.  Burt,  for  appellants.  Jesse  W. 
Lilienthal  and  W.  U.  Spenrer,  for  respondent. 

PER  CURIAM.  The  defendant  Moses  Cerf 
appeals  from  an  order  of  the  superior  court  of 
San  Luis  Obispo  county  denying  his  applica- 
tion to  set  aside  a  sale  of  real  property  made 
by  the  sheriff  to  plaintiff,  under  a  decree  of 
foreclosure  obtained  by  the  latter  against  ap- 
pellant and  his  codefendant,  Ernest  Cerf.  Ern- 
est Cerf  made  a  similar  application,  which,  be- 
ing denied,  he  also  appealed  to  this  court,  where 
the  order  was  affirmed.  Anglo-Californian  Bank 
V.  Moses  Cerf  et  al.  (Krnest  Cerf,  Appellant) 
142  Cal.  303,  75  Pae.  902.  The  record  in  the 
present  case  is  practically  the  same  as  that  pre- 
sented in  the  Appeal  of  Ernest  Cerf,  and,  on 
the  authority  of  the  above  decision  on  his  ap- 

geal,  the  order  now  under  consideration  is  af- 
rmed. 


DELMAS  et  al.  r.  SUPERIOR  COURT  OF 
SAN  DIEGO  COUNTY.  (S.  F.  XU^Z)  (Su- 
preme   Court   of    California.      Au).'.    29,    1904.) 

*RcbearlDg  denied  Sept.  30,  1901. 


In  Bank.  AppUcatioii  of  D.  M.  IVlmaa  and 
others  for  writ  of  certiorari  to  review  certain 
orders  of  the  superior  court  of  San  Diegp  coan- 
ty.  Respondent  demurs  to  the  petition.  De- 
murrer sustained.  J.  S.  Chapman,  A.  B.  Mc- 
Cutchen,  Jas.  A.  Gibson,  and  Hunsaker  &  Britt, 
for  petitioners.  Oaroutte  &  Goodwin,  for  re- 
spondent. 

PER  CURIAM.  This  is  a  petition  for  a  writ 
of  certiorari,  and  the  case  is  in  every  material 
respect  identical  with  the  case  of  the  Applica- 
tion of  J.  M.  Elliott  et  al.  (L.  A.  No.  1,587)  77 
Pac.  1109,  in  which  an  opinion  has  just  been 
filed.  On  the  authority  of  that  case,  the  de- 
murrers to  the  petition  are  sustained,  and  the 
proceeding  dismissed,  without  prejudice  to  the 
remedy  by  motion  and  appeal. 


PEOPLE  T.  DAVIS.  (L.  A.  1,2(52.)  (Su- 
preme Court  of  California.  July  21,  1901.) 
Department  1.  Appeal  from  Superior  Court, 
Kern  County;  J.  W.  Mahon.  Judge.  Action 
by  the  people  of  the  state  of  California  against 
S.  Davis.  From  an  order  vacating  and  setting 
aside  a  prior  order  vacatiig  and  annulling  a 
judgment  for  the  people,  defendant  appeals. 
Affirmed.  II.  Digby- Johnston,  for  appellant.  J. 
W.  Ahem,  for  the  People. 

PER  CURIAM.    This  is  an  appeal  from  an 

order  vacating  and  setting  aside  a  prior  order 
vacating  and  annulling  a  judgment  in  favor  of 
plaintiff.  In  all  material  respects  the  ca.'se  is 
identical  with  that  of  People  v.  S.  Davis  (Fred 
W.  I.iake,  appellant)  77  Pac.  (551,  decided  June 
23,  1904.  Upon  the  authority  of  that  case,  tha 
order  appealed  from  is  affirmed. 


PRYOR  V.  SLAVIN,  County  Treasurer. 
(Sac.  1,073.)  (Supreme  Court  of  California. 
July  8,  19(>1.)  Department  1.  Appeal  from 
Superior  Court,  Kings  County;  M.  L.  Short; 
Judge.  Action  by  John  F.  Pryor  against  W. 
H.  Slavitt.  From  a  judgment  in  favor  of  de- 
fendant, plaintiff  appeals.  Reversed.  Hudson 
&  Pryor,  for  appellant.  Rowen  Irwin,  for  re- 
spondent. 

PER  CURIAM.  This  is  an  appeal  from  a 
judgment  denying  plaintiff's  application  for  a 
writ  of  mandate.  In  all  material  respects  the 
case  is  identical  with  that  of  McCord  v.  Slavin, 
Treasurer,  etc.  (decided  May  21,  1904)  7(5  Pac. 
1104.  Upon  the  authority  of  that  case,  the 
judgment  is  reversed  and  the  cause  remanded, 
with  directions  to  the  superior  court  to  issue  a 
peremptory  writ  of  mandate  as  prayed  for. 


TUTTLE  T.  CULBERT,  County  Auditor. 
(Sac.  1,2.").'>.)  (Supreme  Court  of  California. 
July  27,  1904.)  In  Bank.  Appeal  from  Supe- 
rior Court,  Amador  (bounty ;  R.  C.  Rust,  Judge. 
Action  in  mandate  by  T.  S.  Tuttle  against  C. 
L.  Culbert,  auditor  of  Amador  county.  Judg- 
ment for  petitioner.  Respondent  appeals.  Af- 
firmed. C.  P.  Vicini,  for  appellant.  Wm.  J. 
McGee,  for  respondent. 

PER  CURIAM.  This  case  is  identical  with 
that  of  McCanley  v.  Cnlbert  (this  day  decided) 
77  Pac.  923;  the  difference  being  that  in  the 
present  case  the  petitioner  is  a  constable.  For 
the  reasons  given  in  McCaulcy  v.  Culbert,  the 
judgment  appealed  from  is  affirmed. 


HOLLTSTER  v.  STATE  et  al.  (Supreme 
Court  of  Idaho.  Feb.  18,  ISKM.)  Appeal  from 
District  Court.  Lim-oln  County:  Lyttleton 
I'rice,  Judge.  Action  by  il.  L.  Ilollister  against 
the  state  of  Idaho  and  others.  Jndgnifnt  for 
plniiuiff,  and  dofendant-s  \V.  A.  Clark  and  oth- 
ers appeal.    Affirmed.     N.  M.  Ituick  and  Sulli- 
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Tan  &  Sullivan,  for  appellants.  S.  H.  Hars, 
for  respondent. 

AILSHIE,  J.  The  order  appealed  from  in 
this  case  rests  and  is  founded  upon  the  judg- 
ment in  Hollister  t.  State,  Defendant,  and  W. 
A.  Clark,  Defendant  and  Appellant,  77  Pac. 
339 ;  and  upon  the  authority  of  that  case  and 
the  reasons  there  given  the  order  appealed  from 
is   affirmed.     Coats   awarded   respondent. 

STOCKSLAGKR,  J.,  concurs.  SULLIVAN, 
C.  J.,  dissents. 


ALLEN  V.  BURROW.  (Supreme  Court  of 
Kansas.  ,Tuly  13,  1904.)  Application  of  H.  J. 
Allen  for  writ  of  mandamus  to  J.  R.  Burrow. 
Writ  denied.  See  77  Pac.  5.55.  W.  S.  Jenks. 
O.  L.  Miller,  A.  L.  Berger,  W.  D.  Wood,  and 
D.  R.  Hite.  for  plaintiff.  U.  G.  Larimer,  C.  C. 
Coleman.  Atty.  Oen.,  F.  R.  Okk.  G.  J.  Barker, 
and  C.  W.  Trickett,  for  defendant. 

PER  CURIAM.  It  has  heretofore  been  de- 
termined that  the  alternative  writ  of  manda- 
mus issued  in  this  prooeedinfc  stated  no  i^ound 
for  relief,  except  in  virtue  of  its  allegations  of 
fraudulent  conduct  on  the  part  of  the  members 
of  the  contest  board.  A  hearing  was  therefore 
ordered  upon  that  issue  alone,  upon  which  the 
case  is  now  submitted.  No  evidence  whatever 
has  been  produced  tending  to  impugn  the  mo- 
tives of  such  officers,  or  to  impeach  the  good 
faith  of  their  action.  The  real  contention  of 
i>laintiff,  as  developed  at  the  argument,  is  not 
that  there  was  actual  fraud  on  the  part  of  the 
Secretary  of  State  and  Attorney  General,  but 
that  they  acted  under  a  wrong  conception  of 
the  law  as  to  the  scope  of  their  investigation 
and  as  to  the  character  of  evidence  by  which 
the^  should  be  influenced.  It  is  argued  that 
their  refu!!al  to  pursue  certain  lines  of  investi- 
gation and  to  consider  certain  classes  of  testi- 
mony deprived  plaintiff  of  any  real  opportuni- 
ty to  be  beard  upon  the  substantial  matters  in 
controversy,  and  constituted  or  was  evidence  of 
arbitrary  and  capricious  conduct,  amounting  to 
legal  or  constructive  fraud.  But  the  specifica- 
tions by  which  these  broad  charges  are  sought 
to  be  supported  show  that  the  real  complaint  is 
merely  that  the  majority  of  the  board  took  a 
radically  different  view  of  the  law  from  that 
contended  for  by  counsel  for  plaintiff;  a  view 
which,  whether  or  not  it  was  technically  cor- 
rect, was  reasonably  conceived  and  consistently 
followed.  A  case  might  be  prespntod  in  which 
the  departure  from  any  orderly  procedure  was 
■0  great  and  the  disregard  of  the  rights  of  a 
party  so  flagrant  that  a  court  would  be  justi- 
fied in  ignoring  the  conclusion  reached.  But 
that  situation  does  not  arise  here.  The  rulings 
complained  of  are  of  a  debatable  character,  to 
pass  upon  the  correctness  of  which  would  be  to 
assume  the  functions  of  a  reviewing  court. 
This  we  cannot  do.  The  writ  is  therefore  de- 
nied. 


ANDREAS  ▼.  SONDEREGGER.  (Supreme 
Court  of  Kansas.  .Tune  11,  1004.)  Enor  from 
District  Court,  Stafford  County ;  J.  W.  Brinck- 
erhofif.  Judge.  Action  by  Otto  Sonderegger 
against  Charles  Andreae.  Judgment  for  plain- 
tiff. Defendant  brings  error.  Aflirmed.  D.  A. 
Banta  and  Paul  R.  Nagle,  for  plaintiff  in  er- 
ror. T.  W.  Moseley  and  P.  L.  Martin,  for  de- 
fendant in  error. 

PER  CURIAM.  The  plaintiff  in  error  struck 
the  defendant  in  error  on  the  head  with  a  piece 
of  iron  pipe,  inflicting  injuries  for  which  de- 
n7n on'  'ecovered  damages  in  the  sum  of  $2,- 
070.80.  A  number  of  exceptions  were  taken  to 
rulings  on  the  admission  of  testimony,  but  after 
examining  them  in  detail  we  find  no  material 
error  in  them,  nor  do  we  think  they  justify  ex- 
tended comment.  The  charge  of  the  court  was 
full  and  fair,  and  we  see  no  error  in  the  in- 
structions given,  nor  in  the  refusal  of  instruc- 


tions requested.  The  evidence  was  sufficient  to 
support  the  verdict,  and  we  cannot  say  that  the 
damages  awarded  are  so  excessive  as  to  indi- 
cate passion  and  prejudice.    Judgment  affirmed. 


ANTHONY  v.  BURROW.  (Supreme  Court 
of  Kansas.  July  5,  1904.)  Application  by  D. 
R.  Anthony,  Jr.,  for  writ  of  mandamus  to  J.  R. 
Burrow.    Motion  to  dismiss  denied. 

PER  CURIAM.  This  is  a  proceeding  of  the 
same  character  as  Allen  v.  Burrow  (just  de- 
cided) supra.  It  has  been  submitted  upon  a 
motion  similar  to  that  passed  upon  in  that 
case.  The  same  questions  are  presented  that 
were  there  decided.  The  motion  to  dismiss  is 
denied,  and  the  same  order  made  with  regard 
to  further  proceedings  as  in  the  Allen  Case. 


ANTHONY  T.  BURROW.  (Supreme  Court 
of  Kansas.  July  13,  1904.)  Application  by  D. 
R.  Anthony,  Jr.,  for  writ  of  mandamus  to  J. 
R.  Burrow.  Denied.  D.  R.  Hite,  for  plain- 
tiff. C.  C.  Coleman,  Atty.  Gen.,  J.  G.  Sloneck- 
er,  and  Eugene  Hagan,  for  defendant 

PER  CURIAM.  In  this  case,  as  in  Allen  v. 
Burrow,  supra,  a  hearing  has  been  had  upon 
the  sole  issue  of  fraud,  which  was  here  char- 
ged against  all  the  members  of  the  contest 
board ;  _  their  decision  having  been  unanimous. 
The  evidence  produced  had  no  tendency  to  es- 
tablish fraud.  The  questions  argued,  while  not 
precisely  identical  with  those  presented  in  the 
Allen  Case,  are  so  similar  as  to  be  governed  by 
the  same  considerations.  The  writ  is  therefore 
denied. 


CHAMBERLTN  ▼.  ATWOOD  et  «I.  (No. 
13.771.)  (Supreme  Court  of  Kansas.  July  7, 
1904.)  Error  from  District  Court,  Johnson 
County ;  W.  H.  Sheldon,  Judge.  Action  by 
John  R.  Atwood  and  others  against  Mary  I. 
Chamberlin.  Judgment  for  plaintiffs,  and  de- 
fendant brings  error.  Affirmed.  J.  W.  Parker. 
for  plaintiff  in  error.  Ogg  &  Scott,  for  defend- 
ants in  error. 

PER  CURIAM.  The  plaintiffs  brought  this 
action  to  enforce  the  specific  performance  ot  a 
contract  to  convey  real  estate,  relying  upon  a 
written  contract  of  sale  made  by  one  D.  C. 
Barr,  as  the  agent  of  the  defendant,  and  a  sub- 
sequent ratification  by  her.  The  court  made 
numerous  special  findings  of  fact  and  conclu- 
sions of  law,  and  rendered  judgment  thereon 
for  plaintiffs.  These  findings  cover  every  ma- 
terial fact  involved  in  the  controversy,  and  are 
each  amply  sustained  by  the  evidence.  An  ex- 
amination of  the  record  does  not  disclose  any 
error  committed  by  the  court  in  the  admission 
or  exclusion  of  evidence.  The  judgment  is  af- 
firmed. 


CHAMBERLIN  r.  ATWOOD  et  al.  (No. 
13.772.)  (Supreme  Court  of  Kansas.  July  7, 
1904.)  Error  from  District  Court.  Johnson 
County.  Action  by  Mary  I.  Chamberlin  against 
John  R.  Atwood  and  others.  Judgment  for  de- 
fendants, and  plaintiff  brings  error.  Affirmed. 
J.  W.  Parker,  for  plaintiff  in  error.  Ogg  & 
Scott,  for  defendants  in  error. 

PER  CURIAM.  This  action  was  brought  by 
plaintiff  to  recover  po.sses.sion  of  the  land  de- 
scribed in  case  No.  13,771,  supra.  Judgment 
was  rendered  for  defendants.  Her  right  to 
the  poRsossion  of  this  land  depends  upon  the 
same  set  of  facts  involved  in  that  case.  It  fol- 
lows that  since  the  purchase  of  the  land  by  the 
plaintiffs  was  sustained  in  that  case,  and  the 
possession  sought  to  be  recovered  in  this  case 
was  taken  under  such  purchase,  the  judgment 
of  the  court  below  must  be  sustained.  The 
judgment  is  affirmed. 
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CITY  OF  NEWTON  t.  PHERSON.  (Su- 
pivme  Court  of  Kansas.  July  7,  1904.)  Error 
from  District  Court,  Harvey  County ;  M.  P. 
Simpson,  Jud^e.  Action  by  Louisa  Pherson 
against    the    city    of    Newton.      Judgment    for 

glaintiff,  and  defendant  brings  error.    Affirmed. 
!.  H.  Turner,  for  plaintiff  in  error.    Cyrus  8. 
Bowman,  for  defendant  in  error. 

PER  CURIAM.  We  have  examined  all  the 
points  of  error  raised  in  the  brief  of  counsel 
for  plaintiff  in  error,  and  find  nothing  which 
justifies  a  reversal  of  the  judgment.  The  judg- 
ment of  the  court  below  will  be  affirmed. 


DUGDALE,  Road  Overseer,  t.  McCOT  et  al. 
(Supreme  Court  of  Kansas.  July  7,  1904.)  Er- 
ror from  District  Court,  Marshall  County ; 
Sam  Kimble,  Judge.  Action  by  Thomas  Mc- 
Coy and  Artelia  S.  Dugdale  against  Peter  S. 
Dugdale,  as  road  overseer.  Judgment  for  plain- 
tiffs, and  defendant  brings  error.  Affirmed. 
W.  W.  Redmond,  for  plaintiff  in  error.  J.  A. 
Bronghten  and  Glass  &  Polack,  for  defendants 
In  error. 

PER  CURIAM.  This  case  Involves  the  grant- 
ing of  an  injunction  to  restrain  a  road  overseer 
from  maintaining  an  obstruction  to  the  flow 
of  water  through  a  culvert  across  a  public  high- 
way. The  findings  of  fact  are  insufficient  to 
establish  the  existence  of  a  natural  water  course 
across  the  highway  at  the  place  of  obstruction. 
Gibbs  V.  Williams,  25  Knn.  214,  37  Am.  Rep. 
241 ;  K.  C.  &  E.  Rid.  Co.  ▼.  Riley,  33  Kan. 
374,  6  Pnc.  581 :  C,  K.  &  W.  Rid.  Co.  v.  Mor- 
row, 42  Kan.  339,  22  Pac.  413;  C,  K.  &  N. 
Rly.  Co.  V.  Steck,  51  Kan.  737,  33  Pnc.  (501  ; 
Singleton  v.  A.,  T.  &  S.  F.  Ry.  Co.  (Kan.)  72 
Pac.  780.  Therefore  the  case  must  be  treated 
as  one  in  which  an  injunction  is  souglit  to  con- 
trol the  repair  of  a  road  by  a  road  district  over- 
seer. The  law  relating  to  the  authority  and 
power  of  road  overseers  was  fully  discussed  by 
Chief  Justice  Johnston  In  the  case  of  Sharks 
v.  Pearson,  66  Kan.  lf!8,  71  Pac.  2.'.2.  The 
questions  involved  in  that  case  are  identical 
with  those  arising  upon  the  record  under  con- 
sideration. The  di.strict  court  having  found, 
though  in  a  somewhat  dubious  way,  the  exist- 
ence of  a  circumstance  authorizing  it  to  inter- 
fere, its  judgment  is  affirmed. 


HAZEN  V.  WEBB  et  al.  (Supreme  Court  of 
Kansas.  July  7,  1904.)  Error  from  District 
Court,  Jackson  County ;  Marshall  Gephart, 
Judge.  Action  by  Josie  Webb  and  others 
against  W.  R.  Ilazen  and  others.  From  an  or- 
der discharging  certain  receivers,  defendant  Haz- 
en  brings  error.  Affirmed.  See  74  Pac.  1111. 
Wm.  R.  Ilazeu,  for  plaintiff  in  error.  Henry 
Keeler  and  Rossington,  Smith  &  Histed,  for  de- 
fendants in  error. 

PER  CURIAM.  The  plaintiff  here  seeks  to 
reverse  an  order  of  the  district  court  which  per- 
mitted receivers,  on  their  own  application  and 
over  his  objection,  to  make  a  final  report  and 
be  discharged.  Prior  to  such  application  this 
court  had  held  that  the  district  court  had  act- 
ed without  jurisdiction  in  the  appointment  of 
such  receivers.  Plaintiff  in  error  contends  that 
at  the  time  the  receivers  made  this  application 
the  court  had  no  jurisdiction  to  pass  upon  the 

?lue8tions  presented  or  to  make  any  orders  there- 
D,  except  to  set  aside  the  appointments,  in 
pursuance  of  the  mandate  of  this  court.  While 
we  agree  with  this  contention,  the  order  actual- 
ly made  was  not  prejudicial  to  him,  and  did  not 
in  any  way  substantially  affect  any  of  his  rights. 
The  court  examined  the  accounts  of  the  receiv- 
ers, allowed  their  expense  accounts,  which  were 
paid  by  the  adverse  party  without  expense  to 
the  plaintiff  in  error,  and  also  ordered  the  re- 
ceivers discharged.  Many  questions  are  argued 
by  plaintiff  in  error  which  this  court  cannot 
examine  because  of  the  insufficiency  of  the  rec- 


ord. The  most  of  such  questions  are  involved 
in  another  case  between  the  same  parties  sub- 
mitted at  this  term.  There  appears  to  be  noth- 
ing substantial  involved  in  this  case  except  the 
costs  in  this  court.  For  the  rearons  stated,  this 
proceeding  is  dismissed. 


lOLA  PORTLAND  CEMENT  CO.  v.  HEM- 
PT.  (Supreme  Court  of  Kansas.  June  11, 
1904.)  Error  from  District  Court,  Allen  Coun- 
ty ;  L.  Stillwell,  Judge.  Action  by  Thomas  O. 
Ilempy  against  the  lola  Portland  Cement  Com- 
pany. Judgment  for  plaintiff.  Defendant 
brings  error.  Affirmed.  Baxter  D-  McClain 
and  G.  W.  Webster,  for  plaintiff  in  «rror.  Cy- 
rus Crane,  Milo  Hemp7,  and  Travis  Morse,  for 
defendant  in  error. 

PER  CURIAM.  The  plaintiff  recovered  a 
judgment  for  damages  for  an  injury  caused  by 
the  defendant's  Btgligence.  In  tliis  court  the 
defendant  argues  that  the  injury  happened  by 
accident,  that  the  plaintiff  was  guilty  of  con- 
tributory negligence,  that  the  negligence  of  the 
company,  if  any  be  discoverable,  was  not  the 
proximate  cause  of  the  injury,  and  that  the 
damages  were  excessive.  The  jury  returned  ex- 
plicit findings  of  fact  upon  all  these  proposi- 
tions, except  the  last,  expres.-ily  negativing  the 
defendant's  claim.  The  findings  are  amply  sus- 
tained by  the  evidence,  and  only  the  elementary 
principles  of  the  law  of  negligence  are  involved. 
A  formal  opinion  of  this  court  would  be  of  no 
advantage  to  the  parties  or  to  the  profession. 
The  damages  were  not  so  excessive  that  this 
court  may  interfere,  and  the  rule  given  by  the 
trial  court  for  their  ascertainment  was  correct. 
The  judgment  of  the  district  court  is  affirmed. 


SANDS  T.  SANDERS.  (Supreme  Court  of 
Kansas.  .Tune  11,  1004.)  Error  from  District 
Court,  Marion  County;  O.  L.  Moore,  Judge. 
Action  by  Bart  Sanders  against  Robert  Sands. 
Judgment  for  plaintiff,  and  defendant  brings  er- 
ror. Affirmed.  J.  T.  Dickerson  and  Keller  Sc 
Dean,  for  plaintiff  in  error.  W.  II.  Carpenter, 
for  defendant  in  error. 

PER  CURIAM.  Bart  Sanders  sued  Robert 
Sands  for  slander,  and  recovered  a  judgment 
for  $400,  from  which  the  defendant  prosecutes 
error.  The  defamatory  words  complained  of 
charged  Sanders  with  stealing  apples  from 
Sands.  It  appears  that  Sanders,  as  a  tenant 
of  Sands,  made  a  division  of  an  apple  crop  be- 
tween them,  and  that  Sands  complained  that 
the  division  had  been  unfairly  made ;  the  ten- 
ant keeping  the  good  apples  for  himself  and  giv- 
ing only  the  culls  to  his  landlord.  Plaintiff  in 
error  contends  that  his  charge  of  stealing  was 
made  with  sole  reference  to  this  transaction, 
and  was  so  understood  by  his  hearers ;  and  it 
is  argued  that  as  the  wronf^ful  act  complained 
of  was  not  technically  stealing,  and  as  no  lar- 
ceny was  possible  under  the  circumstances  stat- 
ed, defendant's  language  was  not  actionable  per 
se,  and  there  should  have  been  no  recovery,  in 
the  absence  of  proof  of  special  damages.  No 
question  of  law  is  presented  with  regard  to  this 
contention,  for  the  reason  that  the  subject  was 
covered  by  the  instructions,  and  tlie  jury  mani- 
festly found  that  the  charge  made  was  not  in- 
tended or  was  not  understood  to  refer  simply  to 
misconduct  in  the  division  of  the  apples — a  find- 
ing which  was  not  without  support  in  the  evi- 
dence. The  jury  returned  a  verdict  foe  55CM) 
as  general  damages ;  no  punitive  damages  be- 
ing allowed.  The  trial  court  required  a  remit- 
titur of  $100,  in  which  the  plaintiff  acquiesced. 
Plaintiff  in  error  argues  that  the  reduction 
must  have  been  occasioned  by  the  belief  that 
the  jury  was  influenced  by_  passion  and  preju- 
dice. We  do  not  think  this  inference  justified 
by  the  record.  See  C,  R.  I.  &  P.  Ry.  Co.  v. 
Frazier.  (16  Kan.  422.  71  Pac.  831,  and  case* 
cited.    The  judgment  is  affirmed. 
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STATE  T.  CALLAWABRT.  SAME  ▼. 
CALSO.  SAME  v.  QUINN.  (Supreme  Court 
of  Kansas.  July  7,  1904.)  Apjpeals  from  Dis- 
trict Court,  Cherokee  County ;  W.  B.  Glasse, 
Judge.  Rena  Callawaert,  I>ominic  Calso,  and 
John  Quinn  were  separately  convicted  of  crime, 
and  appeal.  Affirmed.  C.  A.  McNeill  and  Jes. 
F.  Wolfe,  for  appellants.  C.  C.  Colemsn,  Atty. 
Gen.,  and  C.  D.  Ashley,  for  the  State. 

PER  CURIAM.  These  cases  involve  no  ques- 
tions other  than  those  already  passed  upon  in 
State  V.  Crilly  (decided  at  this  term)  77  Pac. 
701,  and  are  therefore  affirmed  upon  that  au- 
thority. 


STATE  y.  JETT.  (Supreme  Court  of  Kan- 
sas. July  7,  1904.)  Appeal  from  District 
Court,  Clark  County ;  E.  H.  Madison,  Judge. 
Claud  Jett  was  convicted  of  crime,  and  appeals. 
Reversed.  II.  C.  Mayse  and  Conly  &  Conly, 
for  appellant.  C.  C.  Coleman,  Atty.  Gen.,  J. 
M.  Grnshnm,  and  D.  R.  Ilite  (Ilite  &  Nichols, 
of  counsel),  for  the  State. 

PER  CURIAM.  Appellant  is  here  on  appeal 
from  the  judgment  of  the  district  court  finding 
him  guilty  of  and  sentencing  him  for  the  crime 
of  rape.  Several  claims  of  error  are  made.  We 
find  it  necessary  to  consider  but  one.  Lhteuii 
ant  did  not  take  the  stand  in  his  own  behalf 
upon  the  trial.  U|)on  his  motion  for  a  new 
trial  he  sought  to  show  by  several  of  the  jurors 
that  this  tact  was  discussed  and  considered  to 
his  detriment  by  the  jury  while  deliberating  in 
their  jury  room.  The  court  refused  to  permit 
this  showing  or  consider  this  fact  in  passing 
upon  the  motion  for  a  new  trial,  for  the  rea- 
son that  it  was  incompetent,  irrelevant,  and 
immaterial,  and  wont  to  show  the  motive  of 
the  jurors  in  arriving  at  their  verdict.  We  have 
just  decided  that  the  coiwideration  by  the  jury 
Of  the  fact  that  the  defendant  did  not  testify  is 
prejudicial  error,  and  the  fact  of  its  considera- 
tion may  be  shown  upon  the  motion  for  a  new 
trial.  State  v.  Rambo  (No.  13,8[10)  77  Pac. 
5(W.  The  court,  therefore,  should  have  entered 
upon  the  investigation  tendered,  and,  if  it  had 
found  the  verdict  tainted  with  the  vice  indi- 
Ctited,  set  it  aside  and  awarded  a  new  trial. 
The  judgment  in  this  case  will  be  reversed,  and 
the  case  remanded  for  further  proceedings. 


DICK  V.  WASHINGTON  MATCH  CO.  (Su- 
preme Court  of  Washington.  July  5,  1904.) 
Appeal  from  Superior  Court,  Pierce  County ; 
W.  II.  Snell,  Judge.  Action  by  Robert  W. 
Dick  against  the  Washington  Match  Company, 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals. Affirmed.  H.  E.  Foster,  for  appellant 
Jas.   J.  Anderson,  for  respondent. 

PER  CURIAM.  By  a  written  stipulation 
of  counsel   for   the   respective   parties  in   this 


cause,  it  is  agreed  that  the  disposition  of  the 
appeal  herein  shall  be  controlled  by  the  decision 
in  Mulholland  v.  Washington  Match  Company, 
77  Pac.  497.  The  decision  in  said  cause  was 
filed  July  5,  1904,  and  on  the  authority  there- 
of the  judgment  in  this  cause  is  affirmed. 


SEATTLE  &  L.  W.  WATERWAY  CO.  ct  al. 
V.  CANNEL  COAL  CO.  et  al.  (Supreme  Court 
of  Washington.  Aug.  5,  1904.)  Appeal  from 
Superior  Court,  King  County;  Boyd  J.  Tall- 
man,  Judge.  Action  by  the  Seattle  &  Lake 
Washington  Waterway  Company  and  another 
against  the  Cannel  Coal  Company  and  the  city 
of  Seattle.  From  a  judgment  for  plaintiffs,  the 
first-named  defendant  appeals.  Affirmed.  Bal- 
linger,  Ronald  &  Battle,  for  appellant.  Sachs 
&  Hale,  for  respondents. 

PER  CURIAM.  This  case  is  in  all  respects 
the  same  as,  and  is  controlled  by,  the  case  of 
Seattle  &  Lake  Washington  Waterway  Com- 
pany V.  Seattle  Dock  Company  (decided  July 
2C,  10O4),  77  Pac.  84,5,  For  the  reasons  giv- 
en in  that  case,  the  judgment  appealed  from 
will  stand  affirmed. 


WILCOX  V.  CARSTENS  et  al.  (Supreme 
Court  of  Washington.  Sept.  21,  1904.)  Appeal 
from  SuiK'rior  Court.  King  County;  Boyd  J. 
Tallman,  Judge.  Action  by  Charles  R.  Wilcox 
against  Thomas  Carstens  and  another,  doing 
business  under  the  firm  name  of  Carstens  Bros. 
Judgment  for  plaintiff.  Defendants  appeal. 
Affirmed.  John  E,  Humphries  and  Harrison 
Rostwick,  for  appellants.  R.  E.  Ferree,  J.  L. 
Waller,  and  R.  W.  Emmons,  for  respondent. 

PER  CURIAM.  Tlii.s  case  is  not  materially 
different  from  No.  4.7.">7,  Wilcox  v.  Henry  (just 
decided)  77  Pac.  10.").").  For  the  reasons  an- 
nounced therein,  the  judgment  in  this  case  is 
affirmed. 


WOODS  ▼.  WASHINGTON  MATCH  CO. 
(Supreme  Court  of  Washington.  July  5,  1!)()4.) 
Appeal  from  Superior  Court,  Pierce  County ; 
W.  II.  Snell,  Judge.  Action  by  Florence  Woods 
against  the  Washington  Slatch  Company.  From 
a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed.  H.  E.  Foster,  for  appellant.  Jas. 
J.  Anderson,  for  respondent. 

PER  CURIAM.  By  a  written  stipulation  of 
counsel  for  the  respective  parties  in  this  cause, 
it  is  agreed  that  tlie  disposition  of  the  appeal 
herein  shall  be  conl'-nlled  by  the  decision  in 
Mulholland  v.  Washington  Match  Company,  77 
Pac.  497.  The  decision  in  said  cause  was  filed 
July  5.  1904,  and  on  the  authority  thereof  the 
judgment  in  this  cause  is  affirmed. 
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